This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


;       ■  1 

— f 

* 

Co 

O.K 

\Zo 

U 

O) 

r 


Digitized  byLjOOQlC 


Digitized  by 


Google 


Digitized  by 


Google 


TUB 


LAW     KEPORTER, 


COKTAINIMO 


^11  %  Casts  Jrpeb  anb  gctennrncb 


tf 


7^ 


THE  HOUSE  OF  LORDS, 

THE  PBIVY  COUNCIL, 

THE  COURT  OP  APPEAL  IN'  Ci-ANt'cIUV, 

THE  BOLLS  COURT, 

V.  C.  KIXDERSLETS  COURT, 

V.  a  STCABTS  COURT, 

V.  C  WOOD'S  COURT, 

THE  COURT  OF  QUEEN'S  hKHCa. 

THE  COURT  OF  COMMON'  BKSClf, 

THE  COURT  OF  EXCHEQITKI:, 


THE  BAIL  COURT, 
THE  EXCHEQUER  CHAMBER, 
THE    COURT  OF  CRIMINAL  APPEAL, 
THE  PROBATE  COURT, 
THE  COURT  FOR  DIVORCE  AKD  MATRI- 
MONIAL CAUSES, 
THE  ADMIRAL'rV  COURT, 
THE  BANKRUPTCY  COURTS, 
AT  NISI  PRIUS, 
MARITIME  LAW  CASKS. 


TOGETHER  WITH  A  SELECTICtN  Of  CASES  OF  UNIVERSAL  APPLICATION   DECIDED  IN 
THE  SUPERIOR  COURTS  IN'  IRELAND  AND  IN  SCOTLAND. 


VOLUME     IX. 
BEFTEUBEB     1863     TO     MABCH     1864. 


LONDON: 
tAW   TIMES  OFFICE,    10,   WELLINGTON-STREET,    STRAND,    W.C, 


Digitized  byLjOOQlC 


Digitized  by 


Google 


THE    REPORTERS 


OF     THU     CASES     IN     THIS     YOLUUE:— 


HOUSE  OP  L0BC8,  bj  luaa  Patmuov,  Emj..  Bcrrlster- 

rWVT  CXJtJNCIL,  by  Juaa  Patebsox,  Esq.,  B»iTi»ter-«U 
Law. 


EQUITY   COURTa 

LOBO  CBANCKUiOH-S  COUBT,  by  T.  BsoouuxK  and 
iuat  B.  DAf-maov,  E«qn^  BuTtet«T»«t-L«w. 

Tfce  COCTBT  OF  APPEAL  IN  OHAXCEBT.  by  T.  B«ooiei- 
axn  tad  iuaa  K  Davidsox,  Eiqn.,  Bani8t«nt-«t-L*w. 

BOLUS  COrBT,  by  U.  B.  Yootc,  Eaq.,  ot  Unooln'i-lim, 
BarriMar-st-Law. 

TICE-CHASCELLOB  KIXDEBSLET'S  COUBT.  by  J. 
HxiCiiJr*.  ud  Q.  T.  Edwajuw,  £aqs.,  Banl>t«r»«t-I«w. 

VICe-CHAKCELLOB  STT  AST'S  OOUBT,  by  3um  B 
D\nin(«  and  EoirAut  Winsloit,  Eaqn.,  Barristeivat- 
Law. 

VICE^CHAXCKLLOB  WOODS  COfBT.  by  W.  H.  B»x- 
yRT  aod  £.  Lu»ti>,  £6qra.,  Bairistei'fl.ai'lAw. 


COMMON    LAW   COURTS. 

The  QUEEJTS  BENCH,  by  Joim  TBoanoH  ud  T.  W. 
Sir^cDKoa,  Eaqn.,  BarriaMra-at-Law. 

Tb«  OOUBT  OF  COMMON  BENCH,  by  W.  M.VIO  and 
LcKLCT  Smctu,  Eaqn.,  BarriHten-at-Law. 

Th^  OOTBT  OF  EXCHEQDEB,  by  Fmdieick  Baiur, 
£■4,  and  H.  Luob,  Ebi)^  Barrinten-at-Law. 


The  BAU,  COUBT,  by  T.  W.  S^miDKaa,  Eaq.,  oT  the 
Middle  Tampla,  BaiTlater«(-Lair. 

The  BXCHEQITEB  CHAMBEB,  by  the  Beporteni  of  tha 
Owrta  from  which  the  oaaaa  ooma. 


BANKRUPTCY. 

The  DOUBTS  OF  BANKBUPTOY,  by  A  A  Doeia  and 
Davio  Cato  Maokak,  Eaqa.,  Barrfsteni-aULaw. 

miSH  BANKEUPTCT  COUBT,  by  J.  Levt,  Eaq.,  Bar- 
rIater-at-Law. 


CENTRAL  CBIMINAL  COUBT,  by  K.  Obeukw,  Eaq., 
of  the  Middle  Temple,  Barriate>at-Law. 

CBIMINAL  APPEAL  COUBT,  by  Joua  TuOHraoK,  Eaq., 
of  the  Middle  MempK  Baniater-at-Law. 

C'OliBT  OP  PBOBATE,  by  Dr.  Swabet,  of  Doctore'.com- 
moDa. 

COUBT  OP  DIVOECE  AND  MATBMONIAL  CAUSES, 
by  Dr.  Swabet,  of  DootoTs'-conunana. 

ADMIEALTY  COUBT,  by  Dr.  PiuTCUAKa,  of  Doeton'- 
oommoBs. 

UEOISTR.VnON  APPEALS.  In  the  COMMON  PLEAS. 
by  Dasiei.  T.  EvAxa  and  W.  Mato,  Eaqra.,  Barriatera- 
at-Law. 

ELECTION    COMMITTEES,  by  Jakim  P.iteiuo!I,  Esq, 

Borrbler-at-Law. 


Digitized  by 


Google 


IN  THE  FOLLOWING  APPEALS  THE  PEnSIOXS  OF  THE  COURT 
BELOW  WERE  REVERSED:- 


Abnibam  ti.  Abnbam  (d«orc«  varied)  page    33 

Attorney- General  t;.  The  Portreeve,  &e.,  of  Avon 

tad  others 187 

Burdettv.  Hay  429 

Cardiff  Coal  and  Coke  Company,  re,  tx  parte 

Norton    166 

Chapman  v.  Brown 6 

Cockburn,  fx  parte,  re  Smith ,.  464 

Dumergne  i>.  Ramsey  and  another 775 

Floy«r  V.  Bankes  353 

Gee  V.  Gee 557 

Hall  V.  Barrows 5C1 

Johnson  t).  Wyatt  618 

Jones,  ex  p<ir(<,  r«  Wilson 498 

Leatber-Cloth  Company  v.  The  American  Leather- 

Cloth  Company  560 

JIaloolmson  v,  O'Dea 93 


Mortinici  ':.  Kcton page  591 

Nesbitt  c.  Cerildge 588 

Pratt  anil  another  r.  Kaston  and  another  841 

Reg.  r.  S.iJiileri'  Company 60 

Robinson   r.  Shepherd  527 

Scholetioli]  r.  Ltxikwood  (reversed  in  part)   400 

Shaw's  Water  Company  i'.  Greenock  Police  Tms- 

tees 182 

Sidney  f.  Wilmer  , „..  737 

Stnart,  «;  ;)0/-.'<,  r«  \V.ragh    466 

The  FMIand—tbe  yarigator 1 

The  Laconitr — The  CoUhide 37 

Walsham  r.  S'.aintoa 357 

Williams  c.  Bishop  of  Salisbury 787 

Wilson  r.  FenJill  787 

Wvllie  V.  IMien  71 


Digitized  by 


Google 


INDEX 


THE      NAMES      OF      THE      CASES 


REPOKTEB    IN    THIS   VOLUME. 


I.-INDEX  TO  PLAINTIFFS. 


M.B. — The  ooiiTEiiPORARr  Reports  ix  which  thb  same  Case  is  also  beported 

ARE  HERE  OIVEX. 


V.  ,  re  Anoo pagt  674 

Ahb>«t  V.  Haefie  iind  otben   513 

Abrmbam  V.  Abraham     33 

AidAois,  re  (10  Jar.  N.  S.  137) 626 

Adios  p.  GnbAoi  and  another  (33  L.  J.  7 1,  Q.  B.)  606 

Aaants  r.  Sworder  (10  Jar.  M.  S.  104,  223) 621 

A^Htts  r.  Hire  (9  Jnr.  N.  S.  1063)    110 

AlJiagtoQ  aod  anxher  v.  CbMhin    582 

Albrdioe  ».  Onslow    674 

Allen  V.  Curer  55 

Ak,  ra,  aiptaU  Crowthor 249 

Aa  allegid  Luutie,  r«  698 

An  AUacney,  ri 299 

Aaooytnons,  rt 151,  172,  206,  324 

Arnold,  n  (9  Jor.  N.  S.  1186)     530 

Ash  p.  Aril  (10  Jor.  N.  S.  142)    673 

AsJibr  V.  Woodtborp  (33  L.  J.  68,  Mig.  Css.)  ...  409 

AsbcrsAv.  Powell 638 

ftnipneei,  ex  parte,  r«  Hughes 459 

Aaa^gnees,  &e.,  ec  jxirte,  re  Towsey  613 

AUorncj-GeDeral  ti.  Clifton    136 

Attorney-GeoenI  e.  CoUen    210 

AttanM7.a«iiaTal9.Etberidge  (32  L.  J.  706,  Ch.)  314 
Axumtf-Gmai  v.   GrMnbUl  (9   Jar.  N.  S. 

1307) 500 

AttocBey-Gtoenl  «.  Metropolitsn  Board  of  Works  139 
AUaraey-General  t>.  Portreere,  &c.  of  Avon  aod 

otbea(S3L.  J.  173,0k;  9  7nr.N.  S.  117)..  187 

Attuney-GeoeTal  r.  Roahton 832 

Aaaracj'-GeDenl  *.  Sillem  and  others  (10  Jor. 

H-  S.  262)  261,  835 

AaaliaaBdotbars,  es^porM,  reBisnconi   492 

B. 
BaruU    and    another  «.  London    and    North- 

WaeUn  Baavaj  Company 419 

Bagot  V.  Begot  (33  L.  J.  116,  Ch.) 217 

BaSey  and  ethan  «.  Edwards 646 

BaM  aad  othats  o.  Williamson  and  others    412 

BatOTaBakw  117 

ttkir  «.  Tlw  Goardiana  of  th«  BiUerieay  Union 

(»  Jw.K.  8. 1201;  33  L.  J.  40,  Mag.  Cas. 


•S^. 


^■•I^B  ••••••••••»••». 


486 
399 


Ballingliill,  In  the  Goods  of  pag«  IIS 

Banner  e.  England 698 

Barber  and  others  r.  Nottingham  and  Grantham 

Canal  Company  (10  Jnr.  N.  8.  260) 829 

Barcent  v.  Thompson  (9  Jor.  N.  S.  1193)    365 

Barker,  «>  parte,  re  Barker   672 

Barker  v.  Highley  (32  L.  J.  270,  C.  P.) 228 

Barker  r.  Yoang  (10  Jor.  N.  S.  163)   704 

Bartholomew  and  othsfs  v.  Markwick    651 

Basbford  v.  Cann   ^ 43 

Baskett  v.  Skesl 52 

Bate's  Tmst,  re 226 

Bates  V.  M'Cormick  and  another   175 

Bazendale  v.  The  Great  Western  Railway  Com- 
pany (9  Jur.  N.  S.  1174) 814 

Beadel  v.  Pitt  (9  Jnr.  N.  S.  1194)   318 

B«Ik,  ex  par(e    616 

Bell  V.  Bell  (10  Jnr.  N.S.  14)  643 

Belt  V.  Viokers  60O 

Bennett  and  another  v.  Benham    652 

Bennett  v.  Blain  (33  L.  J.  63,  C.  P. ;  10  Jnr. 

N.  S.  130) 506 

Bethell  v.  Casaon  321 

BeTan«.TbeAttoinay-General(9Jar.N.S.1099)  321 

Bingley  v.  Marshall    144 

Bird,  tx  parte,  r»  Sonthampton,  &c  ImptOTed 

Stsamboat  Company  (10  Jor.  N.  S.  138) 669 

Birdsall  v.  Bradley 436 

Bishop  of  London,  es  parte  606 

Bjomeborg  Tandsticks  Hatch  Factory  Aasociatioii, 

tx  parti,  re  Knllba^ 460 

Blaekbnm  v.  The  MidUnd  Counties,  &o.  Railway 

Company    155 

Blad:  Diamond,  The 396 

Blagbom,  J.  J.  and  J.  R.  206 

Blake  v.  Peters  347 

BUnd  V.  Plnmmer 83& 

Blasoo  r.  Fletcher  (9  Jnr.  N.  S.  1105;  33  L.  J. 

284,  0.  P.) I6» 

Bonser  a.  Bradshaw  (9  Jor.  N.  S.  1048) 195 

Booth,  CK^Mirte,  re  A  Trust- deed  43.% 

Booth  *.  A'Beckett 68 

Booth  V.  Gair  (9  Jur.  N.  S.  1326)    386 

Boneicaolt  r.  DclaGeld(33  L.  J.  38,  Cb.;  9  Jur. 

N.  S.  1262)  70» 

Digitized  by  VjOOQIC 


THE  LAW  REPORTER. 


[Vol.91 


PluVISTIFFS. 


BoofEhtoD,  r« page  360 

Boalting  *.  Bonlting  (33   L.  J.    33,    Prob.  & 

M»t;  lOJur.  N.  S.  182)  779 

Box's  Trust!,  r« 372 

Boyce,  re,  re  Tli*  Trusts  of  the  Will  of  Wm. 

Blsckwood 670 

Boyd  r.  Boyd 166 

Bradford  r.  Woollen    731 

Bradley  r.  Keilly    59 

Btaham  v.  Bustard 199 

Brandon  v.  Brandon  570 

Brii^water  v.  De  Winton  (9  Jar.  N.  S.  1270)...  563 
British  Provident  Life,  &&,  Assurance  Company, 

re,  ex  parte  Lane  (33  L.  J.  84,  Cb. ;  10  Jar. 

N.  S.  25)   281 

British  Provident  Life,  &o.,  Assorance  Company, 

re,  ex  parte  Orpsn  (32  L.  J.  633,  Cb. ;  33 

L.  J.  67,  Oh.) 277 

Broad  r.Selfo 43 

Broan  v.  Kennedy  (33  L.  J.  71,  Cb.  ;  9  Jar.  N.  S. 

1163;   lOJur.  H.S.  141) 302,  736 

Brown  V.  Brown  and  another 118 

Brown  tr.  Carbery  „ 768 

Bmnt  V.  Midland   Uailway  Company  (10  Jar. 

N.S.18I) 690 

Bullen  r.  A'Beckett  (9  Jar.  N.  S.  973) 99 

Bullmore  V.  Willyams 216 

Burder  ».  O'Neill  (9  Jur.  N.  S.  1109) 232 

Bordett  t».  Hay  (32  L.  J.  41,  Ch. ;  9  Jnr.  N.  S. 

1260) 429 

Bnigess,  In  the  Goods  of  86 

Borslem,  J^  re  352 

Burslem,  ee  parte,  re  Buralein 520 

Bush  r.  Cowan  161 

Bash  and  another  ».  Martin  (32  L.  J.  17,  Ki.)...  510 

Butler,  ez  fNirfe,  f^  Bntler   6'".0 

Byrne  v.  Biwdle , 4.'S0 

C. 

Caldwell  ».  Ellison 751 

Cardiff  Coal  and  Coke  Company,  re,  ex  parte 

Norton    , 186 

Carewv.  Coop«r(10Jar.  N.S.  11) 641 

Cartwright  D.Thompson 431 

Gaunter  v.  Addaus  (38  L.  J.  68,  C.  P.  j  9  Jnr. 

N.  S.  1295)  391 

Cawdron  ».  The  Great  Northern  Railway  115 

Cawthron  r.  Trickett 609 

Chaplin's  Trusts,  re  (33  L.  J.  183,  Ch.) 475,  677 

Chapman  r.  Bradley  (33  L.  J.  139,  Cb.;  10  Jur. 

N-  S.  6) 495 

Chapman  v.  Brown  (9  Jur.  N.  S.  995)    6 

Chartered  Mercantile  Bank  of  India,  &c  v.  De 

Jong* 678 

Cborley  V.  LoTeland 596 

Cliristopberson  v.  Lothinga  (10  Jur.  N.  S.  180)    688 

Clapham  O.Atkinson 679 

Clarke  ».  Fuller 831 

Cleaiy  v.  Uacandrew— fhe  Cargo  ex  Galam  ...  530 
Caaaa,r«    54 

coatea  v.  coates !!!!!!!!!!.'."!!!.'.".'!!!!!!!  795 

Cobbold,  ex  ;Mrte,  re  Head 613 

Cockbnm,  ex  parte,  re  Smith 403,  464 

Cochrane*.  WiUis  (10  Jnr. N.  S.  162) 792 

Cofc*Mfc,The 37 

Color.  Meek 653 

Coles,  W.,  In  the  Goods  of. 519 

CoUinge,  exparte,  re  HoldswoKh  (9  Jnr.  N.S.  121)  309 

Colyere.  Colyer 214 

CommoroUl  Bank  of  London,  ex  parte,  re  Hills...  782 

Congreve  and  another  v.  Oreneers  of  Upton 684 

^'onway  ».  Richardson   549 

Cooke  V.  Waring  (32  L.  J.  262,  Ex.)  257 

Coop*  r.Cresswell 751 

Coopwr  p.  GosUing  (9  Jnr.  N.  S.  1006) 77 

Copley  r.  Hemingway  (9  Jnr.  N.  S.  1244)  ,  857 


Coppaid  V.  Allen  (10  Jnr.  N.  S.  122) page  79r 

Courtensy  v.  WagstaiTe 689- 

Coventry  (The  Earl  oQ  and  others  v.  Willes     ...  384 

CoTontry  v.  Barclay  (9  Jnr.  N.  S.  1331) 496 

Cbwgill  V.Rhodes  (10  Jnr.  N.S.  86)    59» 

Cox  r.  Cooper    329 

Coyne  v.  Bhidy 30' 

Cranswicle  ti.  Pearson 275- 

Crea  v.  Midland  Connties  Railwar  Company 151 

Croft  tr,  Graham  (9  Jnr.  N.  S.  1032)    1 12,  58» 

Crowtber  v.  Bradney  (33  L.  J.  70.  C.  P.) 444 

Croxon  v.  Lerer(IO  Jur.  N.  S.87) 597 

Cudlipr.  Smedley 476- 

Curlowi*  ».  Carter  (9  Jur.  N.  S.  1148)  407 

Curling,  ex  parte,  re  A  Judgment  Debtor  Sum- 
mons   65^ 

Cnrriev.  Larkins(lOJor.N.  S.  8)  6S» 

D. 
Dally  V.  Wonbam  (9  Jur.  N.  S.  980  ;  32  L.  J. 

790,  Ch.)  .„ 75- 

Dant  r.  Moore..„ 381 

Danzig,  The  286. 

Dart  r.  Dart  2» 

Darenport   v.   Darenport  (33   L.  J.  33,  Ch. ;  10 

Jur.  N.  S.  35)    870 

Davies  v.  Dariss  (9  Jar.  N.  S.  1002) 162: 

Dayp.  \1nson  654,724- 

Day,  ex  ;Hirfe,  re  Sparke  and  another  350 

De  Brassae  v.  Martyn    287 

Dell  e.  King  (33  L.J.  47,  Ex.) 576- 

Dept«e  o.  Ibtdborongh  (33  L.  J.   134,  Ch. ;  9 

Jur.  N.  S.  1317)   53» 

DeViame,  re  66* 

Dickinson  v.  North- Eastern  Railway  Company  ...  29» 

Dillon  r.  Ashwin  (10  Jur.  N.  S.  119) 75». 

Dodd  «.  Evans  (10  Jnr.  N.  S.  154) 72» 

Drakeford  tp.  Drakeford 10- 

Drevon  ».  Dreron 406. 

Duckworth  t>.  Ewart  (33  L.  J.  24,  Ex.;  10  Jnr. 

N.  S.  214) 29r 

Dnmergue  v.  Rumsey  and  another  (10  Jur.  N.  S. 

156)  77» 

Dutton  V.  Crowdy  (10  Jur.  N.  S.  28)  SaO- 

E. 

East,  Sir  G.,  ««  porte    73»- 

Eaaton  and  another  e.  Pratt  and  another  (33  L.  J. 

31,  Ex.;  9  Jnr.  N.  S.  1345) 84* 

Eastwood  p.  Levers  61!V< 

Edinbni^h   and  Glasgow   Railway  Company   c 

CampbeU     15^ 

Edwardos  e.  Burke 406- 

Edwards  and  another  v.  Gabriel  and  others  201 

Edwards  v.  Brongbton  41 

Edwards-Wood  e.  Baldwin  (9  Jur.  N.  S.  1280)...  474 
Eiiye  ».  Addison  (33  L.  J.  132,  Ch. ;  9  Jur.  N.  S. 

1320) 87» 

Eldridge  t>.  SUoey 291 

Eleonore,  The  (33  L.  J.  19,  Prob.,  Mat.  &  Ailm.)  897 

Ellison  and  others  ti.  Bray 730 

Ernest  r.  Vivian 785- 

Europe,  The  (32  L.  J.  183,  Prob.,  Hat  &  Adm.)  781 
Ewens  p.  Tytherleigh  (9  Jnr.  N.  S.  1801)  424 


FalUatid,  The  (9  Jnr.  N.  S.  1118) 1 

Falkland  Islands  Company  V.  The  Queen 103 

Faulkner  ».  Llowellin    251,  657 

Falkin  v.  Berridge  and  another 333- 

Felkin  p.  Herbert  (10  Jnr.  N.  S.  62) 635- 

Fergnsson  *.  The  London,  Biigbton  and  South 

Coast  Railway  Company  (38  L.  J.  SO,  Ch.) ...  134 
Fitzgera]de.Fitzgerald(38L.J.89,Pr»b.&Mat)  S80 

Flinn,  J.,  r»   20*- 

Flovtr  md  anotlMr  r.  Albm  (ft^w.  N.  S.  1250)  SIS 
Digitized  by  VjOOQIC 


Vol.  9.] 


THE  LAW  REPORTER. 


PumtTIFFS. 


IV^cr  f.  Banket  (33  L.  J.,  1  Ch. ;  9  Joi.  M.  S. 

ISSj) 35S 

Fult  r.  TretbawT  aod  anotk«r 87 

toitj  c.  ilaiOudtt  (10  Jar.  N.  S.  84,  161)  643,  700 
Jure*  I.  Fhmd  (33,  L.  J.  71,  C.  P. ;  10  Jar.  N.  & 

134)  508 

forlbam  v.  Akan  (33  L.  J.  67,  Prob.  &  Mnt.)  478 
tanta  r.  Fonter  and  another  (33  L.  J.  306, 

Prjb.  &  Mat.)    147,  148,  150 

fontarr.  Uaiphjr 91 

fofUr  V.  Uarre;    404 

Foatcr  p.  UcGrcgor    473 

Fdxwdl «.  Bradbory 628 

Joxwcll  V.  Webtter  (9  Jar.  N.  S.  1189.;  10  Jur. 

K.S.  137)  362,  528 

Framptoo  ».  Webb 114 

Fraaer,  J.,  lo  tlie  (Soodii  of. 845 

Fi»/ne  V.  Taylor  (10  Jar.  N.  S.  119) 706 

fry  V.  Emeu  (9  Jor.  N.  S.  1151) 321 

Frjtrv.  Kinnerslej 415 

G. 

4iand7  aod  WUe  v.  Jubber     801 

<!aaa  «.  Joliaaon  and  otben  „ 263 

■Gana  v.  Free  Fubera,  &c  of  Wbitotable  263 

Garbat  «.  Treror  (33  L.  J.  73,  C.  P. ;  10  Jor. 

S  S.  131) 531 

«ear.  Gee 657 

'Gae  tod  othen  v.  Pack  (33  L.  J.  49,  Prob.  & 

Mil.) 290 

Cibboiu  r.  Soape  (9  Jor.  N.  S.  1096 ;  33  L.  J. 

103,  Cb.)   133 

<Hben  ».  Lewia 164 

GUI,  «  fmie,  n  Allen  (9  Jnr.  N.  S.  1303)    ...  308 

■GUanlle  v.  GUnviUa  (9  Jor.  N.  S.  1189)    470 

Glmr  D.  Oubenjr 131 

<«dfr»y  V.  Toekrr  (9  Jur.  N.  S..>188) 359 

<Mrref  V.  Sacree 359 

Gmdrick*  •..T.ylor 604 

4j«n  r.  Sir  George  Grej  and  othen    693 

<hm  aad  aaatiicr,  <z  parte,  rt  WUlmett    734 

Googh  and  another  v.  Jonea  (10  Jur.  N.  S.  185)  610 
Graham  asjMrre,  re  Grant  (10  Jor.  M.  S.  1)  ...  278 

'Graham  r.  The  Magiatratea  of  Balljrcaatle 88 

Gnat  EMtcm  Ship  Companj  (Limited),  re 406 

Gnat  Ship  Compan;  (Limited),  re,  ex  parte 

Party  (10  Jor.  N.  S.  3) 432 

^■^Koiy  ak  Creuwell  751 

Una  B.  Vnj  {10  Jur.  N.  S.  216) 7il 

<inj.  ez  jMrte,  re  a  Jndgment-Debtor  Sammons  121 
'GiiSa   D.  Oeighton  and  another  (33  L.  J.  29, 

Q.  B. ;  lOJw.  N.  8.  69) 314 

Gtiffitba  V.  Jeakins  (10  Jor.  N.  S.  207)  782 

<>ravea  •.  Orores,  exparCe  Whitehead 533 

•GfTuoiac  V.  Ptioleaa(10  Jnr.  N.  S.  60)  471 

Gaardiaai  af  the  Bridgend  and  Cowbridge  Union, 

720 

346 
367 


4iaacdiaaa  of  Uil».«nd  Old  Town  and  othera  e. 

Fmdl^  and  othen  (9  Jnr.  N.  S.  1253)  

Israeli  V.  Gardner  (9  Jnr.N.  S.  1220) 

-GaatOT,  The   547 


Harris  and  othen,  ex  parte,  re  Biauconi  847 

Harris,  ex  parte,  re  Harris    239 

Hay,  J.  G.,  in  the  Goods  of  (33  L.  J.  25,  Prob. 

&Mat;  lOJnr.  N.  S.  136) 454 

Haydon  r.  Taylor    (33  L.  J.   30,   Mag.  Caa. ; 

70,Q.B.)  382 

Hayes's  Trusts,  re  (9  Jnr.  N.  S.  1068) 197 

Haywaid  v.  Metropolitan  Railway  Company   (33 

L.  J.  73,  Q.  B.) 680 

Heath  ».  Brewer 653 

Hembary,  re  121 

Hemings  v.  Pagh  (9  Jnr.  N.  S.  1124) 283 

Hennessy  v.  Bray  (9  Jnr.  N.  S.  1065) 41 

Henretto  v.  Booth  (33  L.  J.  61,  C.  P. ;   9  Jnr. 

N.  8.1293)    392 

Heys  p.  Aitley  and  othen 356 

Hills'  Patent,  re  (9  Jnr.  N.S.  1209) 101 

Hilton  V.  SoweU 502 

Hilton  V.  Hill 383 

Hitching,  ez  parte,  re  Areher   615 

Hodgson  V.  Earl  Bective  and  othen 18 

Holmes  p.  Clarke   178 

Holmes  P.  Moiris   393 

Hooper,  rs,  Baylis  v.  Watkins    741 

Hopkins  p.  Clarice 715 

Hopton  p.  ThirwaU 327 

Horton  p.  Mabon 815 

Hotten  p.  Arthur  (32  L.  J.  771,  Ch.)  199 

Howard  p.  Chaffer  (32  L.  J.  686,  Cb.) 243 

Howard  p.Bobioaon  (32  L.J.  686,  Cb.)  243 

Howellsp.  Jenkins  (32  L.  J.  788,  Ch.) 184 

Hubbard  P.  Hnbbard  606 

Hudson  p.  Hudson  (30  L.  J.  6,  Prob.  &  Mat ; 

9  Jur.  N.  S.  l.?02)    579 

Hud«>n  p.  Maerea  (33  L.  J.  65,  Mag.  Cas.)   678 

Hoghes  p.  Jones 143 

Hughes  p.  Macfie  and  othen 513 

Hughes  p.  Murray 93 

Hunt  p.  Neve  (33  L.  J.  19,  Ch.)  285 

Hunter  p.  Belcher  501 

Hunter  p.  Miller 159 

Hatchings  p.  Nnnes  (10  Jnr.  N.  S.  109) 125 

I. 
Ildertoii  p.  Jewell  and  another  (32  L.  J.  356, 

C.  P.) 815 

India,  The  (32  L.  J.  185,  Prob.,  Mat.  &  Adm.)  234 

Ingle  p.  Partridge  (32  L.  J.  813,  Ch.)  361 

Ipstone  Park  Iron  Ore  Company  p.  Pattinson    ...  806 

Irwin  p.  Brandwood  and  Wife    773 

Isenberg  p.  The  East  India  Honse  Estate  Com- 
pany (Umited)  (10  Jur.  N.  S.221) 

Izod  p.Ixod(9  Jar.  N.  8. 1316)  


'Hadatt  V.  The  Clinrdiwardens,   &e.,   of  Long 

Beanmgtna,  &e 769 

Haldsat  aad  othen  p.  Newcombe 430 

ll»ll,r«  S06 

Hall,  A,«    122 

HaU  at.  Bamwa  (10  Jnr.  N.  S.  55) 661 

Ballv.BaU    810 

Bap.  Kaax(8SL.  J.  1,  Mag. Cas.  51 ;  Q.  B.)  380 

misttp.  Dynt ; '. „ 574 

1  p.  Smith  (10  Jnr.  M.S.  117) 74< 

1  Jmetion  Bulway  Company,  re,  ix 
fsM«Badk(3SL.  J.  7«,Ch.;9  Jur.X.  S.  1172)  374 
!■«-•.  Mwtli  (10  Jor.  M.  S.  7) 634 


625 
191 


Jsckson  p.  Barton 57 

Jacobs,  re  20* 

Jennings  p.  Bigby  (33  L.  J.  149,  Cb. ;  9  Jnr. 

N.&  1144)    308 

Johnson,  T.,  r«  (9  Jnr.  M.  S.  1128) 303 

Johnson,  P.,  re 672 

Johnson  p.  Stear  (10  Jnr.  M.  S.  99) 538 

Johnson  p.  WyaU  (9  Jar.  N.  S.  1333) 618 

Jones,  eoi  parte,  re  WUsoD 498 

Jones  P.  Binns  (10  Jnr.  N.  S.  119) 747 

J«nee  p.  Gregory  (9  Jor.  M.  S.  1171 ;  10  Jar. 

N.  S.  59)  869,  556 

K. 

JPate,The  78« 

Kelly  V.Kelly  (32  L.  J.  181,  Piob.&  Mat.)    ...  91 

JCeinick  p.  Kemick    800 

Eeynsham  Company  (Limitad)  p.  Baker  (33  L.  J. 

41,  Ei.;  9  Jnr.  N.  S.  1846)    418 

King,  J.  H.,  re  "* 

Kingp.  Chaplin  (9  Jur.  M.S.  984)  ..^ 4* 

Digitized  by  LjOOQIC 


THE  LAW  KEPORTER. 


[Vol.  9. 


VLAIMTU'FS. 


Kog  V.  England page  645 

King  and  others  r.  Walk«r  (9  Jor.  N.  S.  1157)  259 

KooiriM,  W.,  re S67 

Knox  V.  Gye  (9  Jur.  N.  8.  1S27) 573 


Laeonia,  The  (33  L.  J.  1 1,  Prob.,  Hat  &  Adm.)  37 

Lac/r.  Rbjs 607 

Lambert,  ezparle 410 

LattrO,  The  (33  L.  J.  17,  Prob.,  Mat  &  Adm.)..  457 

J^wrence,  W.  S.  C,  re  173 

Lawienoe  v.  Lawrence  (9  Jur.  N.  S.  1158)  33 

Xawion  V.  Stoddart  (10  Jnr.  N.  S.  33)    569 

La;oock  «.  Fickles  and  othen  (33  L.  J.  43,  Q.  B.)  378 

Laiudowne  (Marquia  of).  In  Ike  Good*  of 22 

Leach,  CK  ;Nir«,  re  Leach    661 

Leather-Cloth  Companj  r.   American    Leather- 

Cloth  Compaujr  (32  L.  J.  721,  Cb. ;  10  Jnr. 

N.  S.  81)   558 

Legge  0.  L^  (33  L.  J.  116,  Cb.) 217 

Leiabman  v.  Cochrane    104 

Lightfoot  V.  Bontall  (33  L.  J.  188,  Cb.) 711 

Lindlejr,  J.,  In  the  Goods  of  243 

Lister  v.  Eastwood 766 

Lister  and  others  r.  Smith  and  others  (33  L.  J. 

29,  Prob.  &  Mat ;  10  Jur.  N.  S.  107) 578 

Llojd  p.  The  Limerick  and  Waterford  Bailway 

Company 89 

lioifi*,  otherwise  Sea  Qiieen,  The  (38  L.  J.  197, 

Prob.,  Mat  &  Adm.) 236 

Lodge  v.  Priohard  and  other  causes  (9  Jnr.  N.  S. 

982;  32  L.  J.  775,  Cb.) !07 

London  and  Westminster  Wine  Company  (Limited), 

re    321 

London  and  Mortb- Western  Railway  Company  v. 

Webb 291 

London   and  Nortk-Western  Railway    Company 

e.  Cburchwarden8~«f  Cannock  325 

ioBdbn,  The  (9  Jur.  N.  S.  1330) 348 

London  InTcstment  Company  r.  Montefiore  688 

Lonergan  v.  Stourton  (9  Jur.  N.  S.  1067)    196 

Lyster,  C,  re 92 

M. 

Mace  V,  Pbilooz 766 

He  Bride,  re  400 

WCnllagh  ».  M'Garry  241 

M'Dowell,  At  re 351 

H'I.ead  «.  Bnohanan  (33  L.  J.  170,  Cb. ;  9  Jnr. 

N.  S.  1266  i   10  Jur.  N.  S.  223)   362 

Ualcolmaon  v.  O'Uea  (9  Jur.  N.  S.  1135)    93 

Manager  of  British  Provident  Life,  &c.  Assurance 

Society  ».  Norton  598 

Msnnooeh  and  others,  ex  parte,  re  Ballad  and 

another   521 

Maple,  ez  parte,  re  Corner    459 

Murcbman  v.  Hngbes     726 

Maigttaon  V.  Hall  (10  Jnr.  N.  S.  89)  755 

Maria  Ladd,  ex  parte,  re  Maria  Ladd    397 

Maritime  Cases,  Digest  of,  24,  53,  87,  118,  2-37, 

301,458,  810 

Harlboroogh  (The  Duke  of)  v.  Oswald 2S6 

Maixham,  re  533 

Uarston  V.  Phillips    289 

Marter  V.  Marter   302 

Martin  «.  Whitmore  (9  Jur.  N.  S.  1214) 311 

Mason  r.  Bibby 692 

Uaaon  r.  Broadbent  565 

Masters,  exparle  733 

Uaturin  V.  Tredinnick  82 

Hazwell's  Trusts,  re 224 

Mayer  v.  Underbill 289 

Measom  V.  Finoigan   229 

Mellersh,«;  parte,  re  Gibson  and  another 530 

Mendell,  ex  parte,  re  Moor  (10  Jnr.  N.  S.  189)  793 

jMemiitii  r.  The  Bishop  of  limerick,  &«. 869 


Merton  College,  re  (10  Jur.  N.  S.  87,  888)  page  63S- 

Miobell,  otherwise  Elder's  Trusts,  re 282: 

Middleton  v.  Greenwood 57S 

Maier  and  others  v.  Titheringtoa  231 

Mitchell  and  Mitchell  v.  Oard  and  another  (3S 

L.  J.  7,  Prob.  &  Mat.)  491 

Hebba  v.  Vanderbrande 760 

Moderation,  The 546- 

Moloney  V.  Caaqr    57 

Montague  v.  The  Earl  of  Sandwich  (10  Jar. 

N.  S.  61)    68» 

MonUflore  v.  Lloyd  (33  L.  J.  49,  C.  P. ;    9  Jur. 

N.  S.  1245)    SSO 

Moore,  J.,  re 8^ 

Morgan  and  another  p.  Knight  SOS- 
Morris  r.  Lantoar  ;  Cox  garnishee 767 

Morshead,  re  (10  Jur.  N.  S.  61)   597 

Mortimer  p.  Pieton  (10  Jnr.  N.  S.  83) 691 

Morton,  F.,  In  the  Goods  of 809> 

Morton  v.  Tboipa  and  others  (32  L.  J.  174,  Prob. 

&  Mat) 300 

MoMsrop  V.  Sandeman  (9  Jnr.  N.  S.  1 146)    SS2 

Mom  r.  Syen  (38  L.  J.  711,  713,  Ob.i  9  Jnr. 

N.S.1219)    85k 

N. 

N V.  N 865- 

Nash,  ex  porfr,  re  Fleet 695 

Naak  e.  Tbe  Qneen     716. 

Navigator,  The  1 

Neithrop  (Overseers  of)  r.  Whidooat 383- 

Nesbitt  r.  Berridge  (10  Jur.  N.  S.  53)  586. 

Nere  ».  Peunell  885. 

NeieEd,t\M M7 

Nicliolson  r.. Nicbobion  and  another   llS- 

Nuhind  p.  Gumley  872. 

0. 

Oag,  A.,  i»  the  Goods  of    57 

Oakford  v.  European  and  Aineriean  Steam  Ship- 
ping Company  (Limited) 15- 

Odavie,  The  69S- 

Orohard  p.  Roberts    727 

Osborne  p.  0>bome  (S3  L.  J.  89,  Prob.  db  Hat ; 

10  Jur.  N.S.80)  456^ 

Ouohterlony,  in  the  Goods  of 117 

Owen  p.  Williams  86. 

P. 

Poppin  p.  Maynard 387 

Parker's  Tmsts,  re 78: 

Parry  v.  The  Croydon  Commercial  Coke  Com- 
pany (10  Jur.  N.  S.  172). 694- 

Parry  p.  The  Great  Ship  Company  (Limited)  (33 

L.J.  41,  Q.B.;  10  Jur.  K.  S.  294) 37» 

Paske  p.  Uaaelfoot  (9  Jur.  K.  S.  1047) 75 

Pawley  p.  Colyer    214 

Pearse,  J.  F.,  re 349 

Pearson  p.  Cranswick  .._... >....,1 ^ 815,  275 

Pearson    p.  The   Commercial  Union  Assurance 

Company  (33  L.  J.  85,  C.  P.) 442 

Peek  V.  Tlie  Waterloo-with-Seaforth  Local  Board 
of  Health  (9  Jnr.  N.  S.  1344  »    33  L.  J.  11, 

Mag.Cas.;43,  Ex.)  ..., 38» 

Pelley  v.  Bascomba  (33  L.  J.  100,  Ch.  ;   9  Jnr. 

N.  S.  1120)    _.... 817 

Penfold  II.  Kelly 674 

Penfold  V.  West  and  others 650 

Peto    V.  The  Brighton,  UckfieU,  &0.  Railway 
Company  and  others  (32  L.  J.  677,  Cb.)......  227 

Phillips  and  others,  ex  parte,  re  PbiUijpe  and  otben  522 
Phillips  V.  Ward  and  others  (33  L.  J.  7,  Ex. ; 

9  Jnr.  N.  8. 1188) - _ 345 

PhiDipson  v.  Vimj    40 

Pigot  p.  Cnblsy 804 

Pilgrim  and  aootlwr  v.  Hinlifelt   .m......~. 888 


Digitized  by 


Google 


VoL9.1 


THE  LAW  REPORTER. 


IX 


PLAISTtKFS. 


i(3S  L.  J.  734, Ch.;  9  Jar.N.  S. 

in») page  815 

F«Mriiir.PMo  (lOJur.  N.  S.  6) 567 

fmtiAfita  (Eul  of)   v.  Danwr   (.10   Jar. 

liM)  564 

Astt  nd  iBotlKT  r.  Easton  and  oUitr 841 

PriifJ  Cauda,  re  546 

fufcwrmi  Life  Aitotuiee  Compui;,  ex  parte, 

ft  A  Ittiliim  for  Aiijodicalioo     811 

fl^  t.  firUEtiu    418 

rOWfLpijor(32  L.  J.  731,  Ch.)   78 

MBiia,T.,IntbaGood«of(S8L.J.  SO,  Pi«b.& 

]faL;9Jar.  H.8.  1904) 347 


K. 


151 


699 
818 

275 


108 


320 


tH^n. 

ImUu  a.  Da  La  Man  (9  Jar.  N.  S.  1145 ;  10 

Jw.N.S.190) 284, 

iHOKnft  r.  Jonca 

IiaEagi,  re,  tx  part*  Bawling*  (9  Jar.  N.  S. 

JIM) 

ftF ,  An  AUagad  Lnnatic 

ft  Tn&ig.ap  Aett,  &&,  aod  re  State  Fire  In- 

■ami  Coopany  

t«tar,lic.,of  St.  Jamea'a,  Garlickbithe,  expurU, 

nHijvard,  &e. 
Sici  •.  Tlw  Dam  Pedro  Moith  Del  Bey  Gold 

Usiag  Company  (Limited)  (32  L.  J.  773,  Cli.)  132 
im*  e.  WUtraore  (33  L.  J.  63,  Ch. ;  9  Jor.  K.  S. 

UM) 311 

&{.  t.  Board  of  Worka  for  the  Strand  Diatriot 

(M  L  J.  23,  Uag.  Caa. ;  56,  Q.  B.) 374 

14  '•  Brea  (33  L.  J.  59,  Mug.  Cas.) 452 

«♦  ».  BickaeU 778 

^(•.F.aadH.B.BaTr*U 426 

B^.  «a  the  ProMeation  of  A.  Cowan  v.  J.  U/nd    27 

li|.*.  Canothera 825 

*I  n-Clewafth 682 

Ht.Coraner  of  YoriEahire 424 

<4>-CMaina  686 

H  •.D'Erneoart 712 

if.  V.  Faidge  (33  U  J.  74,  Mag.  Caa. ;  10  Jar. 

K-aiSO) 777 

B«.  r.  Gny  (33.L.  J.  78,  Hag.  Caa. ;  10  Jar. 

1I.M60) Z 733 

>».»-Hi(pie 648 

Big,r.  Baoonodand  others    423 

let-«.Handtay 827 

Sf- 1.  flaniogtoa 721 

J»  »•  Beana 719 

Kg. «.  BiOoiao  (33  L.  J.  60,  Mag.  Caa.) 518 

■^■cHadgMm    290,711 

■«  •■  Bow  (33  U  J.  53,  Mag.  Caa.) 385 

if-  >■  InhabitanU  of  St.  Gilea,  Cripplegate  (33 

I-  J.  68,  Q.  B. ;  10  Jar.  N.  S.  205)    412 

■•(nJaatioesof  Hampahire    730 

|»  t  Kerrigan  (S3  L.  J.  71,  Mag.  Caa.)   843 

Bi|.«.  Knight  808 

bg.  •.  Lgodun  and  North- Weatern  Bailwa;  Com- 

_,P^  423 

wg.  r.  Fcttitmangin 683 

B^J.  r.  BeodTer  of  the  Metropolitan  Police  Dis- 

tritt(33  L.J.  52.Q.B.) 375 

Big.  p.  Bioaldi   395 

H  t.  Saddlera'  Cooiipan;  (9   Juriji.'  S  1081  ; 

»i.J.  337,  Q.  B.;  33L.  J.  68,Q.  B.)  ...     60 

H*'8taanard(33L.  J.  61,  Mag.  Catk)    428 

J«fr  «.  St^letoB    321 

a«.o.naIliBO  (33  L.  J.  58,  Mag.  Caa.)  425 

>t{-a.'TUtlwin(10Jor.  K.  S.  206)    731 

H  n,  Thoan  and  Willett  (33  L.  J.  22,  Mag. 

-5*) 488 

BV-o-TawaConcil  of  Dublin 123 

■«>K.Wtttt(33UJ.63,Hag.  Caa.)..... 453 

Local  Board  of  Health 731 

757 


>«>K.Wtttt(33I 
i»»W«fcaA.^ 


Kicharda  v.  Millett  (9  Jnr.  K.  S.  1066) page  IS 

Kicharda  ».  Morgan 662 

Bicketta,r> 405 

Bingland  v.  Lowndea  (33  L.  J.  25,  G.  P. ;  10  Jar. 

N.  S.  48) 479 

Bippon,  In  the  Gooda  of 117 

Bubbina  v.  Jonea  (33   L.  J.  1,  C.  P. ;  10  Jar. 

N.  S.  239) 523 

Robert  Pow,  The   S37 

Boberta,  ex  parte,  re  llolden  (10  Jur.  N.  S.  28)  469 

Boberta  *.  Edwardi  (9  Jar.  K.  S.  1219)  360 

Boberta  and  another  r.  Boee  (33  L.  J.  I,  Ex. ;  9 

Jar.  K.  S.  1828) 448 

Bobertaon  v.  Powell  and  another  (83  L.  J.  34, 

Ex.)   54S 

Bobinaon  «.  Dankley  and  another  (33  h.  J.  57, 

C.  P.i  9  Jnr.  N.  S.  1342) 481 

Bobinaon  v.  Shepherd  (10  Jur.  N.  S.  53) 527 

Bobinaon'a  Will,  re 12 

Bogera  V.  Uadley  and  another  (32  L.  J.  241,  Ex.)  292 

Bolfet).  Gregory 250 

Boaawarne  v.  Billing  (33  L.  J.  55,  a  P.) 441 

Bouch  r.  Alberti 420 

Booth  c.  McMillan  (10  Jar.  N.  S.  158)    541 

Bowley  v.  Bowley  846 

BnaaeU  V.  Boaaall    243 

Baaaell  v.    The  London,  Chatham  and    Dorer 

Bailwaj  Company 14 

Bnttinger  v.  Temple  (33  L.  J.  1,  Q.  B. ;  9  Jnr. 

N.S.  1239)   256 

S. 

Saberton,  W.,  r« 267 

Safran,«aijwrf<,  re,  A.  B.  and  C.  D 120 

Salt  v.SUndiah 167 

Sarage  e.  Sarage 334 

Schneider  D.  Sbrubaola   526 

ScholeBeld  e.   Lookwood  (33  L.  J.  106,  Ch. ; 

9  Jar.  N.  S.  1258) 400 

Scotson,  F.,  re   266 

SooU  V.  Soott  (33  L.  J.  1,  Prob.  &  Hat.;  9  Jnr. 

N.  S.  1251)    454 

Scottiah  Union  Inanranee  Company  «.  Steele  and 

otbera 677 

Seale  t>.  Hayne  (9  Jur.  N.  S.  1338) 577 

SeweU,  J.,  re 241 

Shafto  B.  Adama  (10  Jur.  N.  S.  121) 676 

Sband  and  others  v.  Grant  and  another 390 

Shaw's    Water    Company   v.    Greenock    Police 

Truateea 182 

Shrabaole  e.  Schneider  526 

Shnttleworlh  v.  Bristo   317 

Sichel  V.  Borch  (10  Jar.  N.  S.  107) 657 

Sichel  r.  Lambert  687 

Sidney  o.  Wilmer  (10  Jnr.  N.  S.  217) 737 

Siebel  v.  Springfield  and  others 324 

Simmons*.  Humble  and  others 168 

Simpaon  and  another  t>.  South  Yorkabire  Bailway 

Company  and  another 47 

Singh  V.  Singh    129 

Singleton  v.  Selwyu  (9  Jur.  N.  S.  1149)  408 

Skull  and  another  c.  Glenister   763 

Slater  v.  Mayor  of  Sunderland  (33  L.  J.  37,  Q.B.)  422 

Sleeman  and  others  r.  Barrett  and  others 8S4 

Smith,  ex  parte,  re  Smith  and  another 238 

Smith,  H.  lu  and  P.,  re,  ex  parU  Lloyd  and 

*natbsr   240 

Smith  V.  Edge  (33  L.  J.  9,  Ex. ;    9  Jur.  N.  S. 

1300) 445 

Smith  «.  Etchea 476,  757 

Smith  «.  Hall  (33  L.  J.  59,  G.  P. ;    9  Jur.  N.  S. 

1340) 41S 

Smith  V.  Johnson  (33  L.  J.  137,  Ch. ;  9  Jur. 

N.  S.  1223)    437 

Stnitb  ti.  Leveaux  (33   L.  J.   167,  Ch.  ;  9  Jur. 

N.  S.  1140)   3ia 


Digitized  by 


Google 


THE  LAW  REPORTER. 


[Vol.  9. 


PLAim-iKi-s. 


Snead  and  another  v.  Williams  page 

Sothern,  re 

Sonthamptoo  Boat  Company  v.  Mantz  and  others 
Southampton   Boat   Company    v.  Pinnock   and 

others  

Southampton  Boat,  &c.  Company  v.  Bawlings  ... 
Southampton  Boat  Company   v.  Rtwiings  and 

otbera 

Sowerby  r.  Wadsworth   (33  L.  J.  57,  Ex. ;  10 

Jur.  N.  S.  79)   

Spaight  V.  Beyerlieb  

Spalding,  ex  parle,  re  A  Petition  for  A<^ndica- 

tion ,, 

Sparham,  ex  ;NirM,  re  Sparham    

Spering  V.  Speiing 

Sperling,  C.  B.,  re  (9  Jur.  N.  S.  1205)  

Spilabury  v.  Spilsbuiy    

Stafford  v.  Pilcher 

Stapleton  v.  Haymen  and  another 

Starling,  S.,  ex  parle ; 

Steele  V.  Stoart  (33  L.  J.  190,  Ch.;    10    Jar. 

N.S.  15)   

Sterenaon  v.  Abington  (9  Jur.  N.  S.  1063) 

Stoddart  v.  Jcllieo  and  another 

Stone  V.  Stone  and  another   

Stowell,  re 

Stnart,  *x  parte,  re  Wangh  

Stuart  and  others  v.  Waugb  (9  Jur.  X.  S.  1303) 

Stnrgis  v.  Erans 

Styrling  v.  Lloyd   

Snffield  p.  Brown  (9  Jur.  N.  S.  999;  10  Jur. 

K.  S.  Ill) 192, 

Sutherland  v.  Cromie 

Swaby  v.  Sutton  (9  Jur.  N.  S.  1321) 

Swaina  r.  Great  Northern  Railway  Company 

Swayne  v.  The  Great  Northern  Railway  Company 

(9  Jur.  N.  S.  1 196 ;  10  Jur.  N.  S.  191) 

Sweeting  v.  Sweeting  (10  Jor.  N.  S.  31) 

Sykes  v.  Sbeard  (33  L.  J.  181,  Cb. ;  9  Jur.  M.  S. 

1262) 


Tatliam  v.  Andree  (9  Jur.  N.  S.  1019) 

Taylor  v.  Sparrow  (9  Jur.  N.  S.  1226) 

Taylor  v.  Taylor 

Teman  v.  Teman  

Terry  ».  Terry    

Thompson  r.  Bowyer 

.Thompson  ■;.  Carcwright  (9  Jur.  N.  S.  1215)  ... 

JVsior,  The 

Todd  V.  Thompson 

Traill  v.  Baring  (10  Jur.  N.  S.  87)  

Trigg's  Estate,  re  

TweUs  V.  Clarke  and  others  (33  L.  J.  49,  Prob. 
&  Mat.)     


115 

534 

748 

748 
633 

749 

416 
31 

581 
548 

24 
348 

23 
759 
655 

52 

644 
74 
173 
24 
301 
466 
729 
774 
730 

627 

S3 

711 

571 

745 
783 

430 


2 

438 

24 

57 

469 

12 

138 

397 

177 

708 

405 

«S8- 


Ure,  In  the  Goods  of  . 


U. 


Vlvera  V.  Tuck   page  554^ 

Vosper,  e^parte 719 

W. 

Wakley  v.  Proggatt(33  L.  J.  5,  Ex.) 340 

W^lich,  N.  D.  S.,  In  the  Goods  ol   809 

Walsliam  v.  Stainton  (33  L.  J.  68,  Cb. ;  9  Jur. 

N.S.  1261)  357,  60» 

Walter  ».  Turner 756 

Wardroper  p.Cutfield  (10  Jar.  N.  S.  194)    753 

Waterbouse  v.  Wilkinson   799 

Waterloo  Life,  &e.  Assurance  Company,  re,  ex 

parte  Paul  and  another 749 

Waylett  0.  Wyndhsm 725 

Welsh,  M.,  re 20a 

Westminster  Estate  of  the  Parish  of  St.  Sepulclire, 

&c,  re    81*- 

Westminster  BrymboCoal,&c.  Company c.  Clayton  531 

Wetenholl  t;.  Dennis  361 

VfbtiA  Emily  Mining  Company,  re,  ex  parte  Cox 

(33  L.  J.  145,  Ch.)    499 

White,  F.,  re  (10  Jur.  N.  S.  189) 704 

White  t>.  Carmarthen  and  Cardigan  Railway  Com- 
pany (33  L.  J»  93.  Ch.)     43» 

White  and  others  v.  Phillips  and  others  (33  L.  J. 

33,  C.  P.)    388 

Whiteley  e.  Adams 483- 

Wbitmore  and  another  r.  Claridge  and  others  ...  451 

Wilkinson  v.  Rogers  (10  Jar.  N.  S.  5)  69S. 

Wilkinaoa  v.  Rogers  and  another  (10  Jur.  N.  S. 

162)  434. 

Williams,  ex  parte,  re  Williams 3SS' 

Williams  v.  Allen  (9  Jur.  N.  S.  1219) 405. 

Williams  r.  Bishop  of  Salisbniy 787-' 

Williams   v.  Gibbons  (33  L.  J.  33,  Q.  B.  ;  10 

Jnr.  N.  S.  236) 32* 

Williams  t;.  Headhmd    824. 

Williams  v.  Mostyn  (33  L.  J.  54,  Cb.) 47& 

Williams  v.  Owen 20O 

Williams  V.  Wimaffis(9  Jur.  N.S.  1267) 56S- 

WilUs  Trusts, re  (9  Jur.  N.  S.  1225)    570 

Willyams  v.  BuUmore  (9  Jur.  N.  S.  HIS)    216. 

Wilson,  ex  parte 75S 

Wilson  p.  Kendall  787 

Wilaon  V.  Round 675 

Wimbledon  and  Dorking  Railway  Act,  re,  ex  parte 

The  Said  Railway  Company  70S. 

Wiahart  ».  Fowler 60»- 

Woodbams  v.  Anglo-Australinn,  &&,  Life  Assur- 
ance Company  (9  Jur.  N.  S.  1276)  504. 

Wordsworth  r.  Parkins  ....v 436 

Wright  V. ,  M.  P.    349> 

Wtoe  V.  Seed  (9  Jur.  N.  3. 1 122) 254 

Wylde  v.  Radford  (33  L.  J.  51,  Cb. ;  9  Jur.  N.S. 

1169) 471 

Wylie  V.  Pollen  71 


V. 

Vacber,  re  120, 

Vanquelin  v.  Bonard  (33  L.  J.  78,  C.  P.) 

Vickeni;.  Bell   

Vickoiy  V.  Erans  (10  Jur.  N.  S.  30) 


60  Y. 

Young  V.  DaTis  and  another  (10  Jar.  K.  S.  79)  145- 
'  Young  V.  Eemie  (33  L.  J.  192,   Ch.;  10  Jur. 

205  !     N.  S.  58)   590- 

682  I  Young  v.  NeiU  (9  Jur.  N.  S.  976) 9. 

600  :  Young  ff.  Power 176. 

822  1  Yetts  r.  HUton  (9  Jur.  N.  S.  1273) 502 


Digitized  by 


Google 


II.-INDEX  TO  DEFENDANTS. 


A. 

I'Btcbtt,  Bonea-v.  page    89 

AiiiipMi,  StcTcntoo  r „ 74 

AbrJiaa,  AbfmbuB  v.  33 

Aduu,  SluAo  •«.  676 

jUua,  Wbitd«7  V.   *83 

Aiimtt,  CunUr  v.  391 

iUdJMO,  lUjt  V.    373 

ilini,  Foidbam  v. 478 

AAoti,  Kaoeb  v. 430 

AlUa,  Flowo' and  uiotiMrv. S15 

■AOcs,  Coppud  V.  797 

Mta,  Willums  r. 405 

Amtrican  LtatlMr-Cloth  Company,  Lntber-Cloth 

CoiiV^r*    558 

Aaint,  Titbam  r. 2 

ii(l*-Aaitnliaa,&e.,  Life  Anoranoe  Compuy, 

Wtgdhim*  o 504 

Aitliir,  HotteD  V.  199 

■**,A<lir.   673 

Aikwi^  Dillon  ».  753 

Mlcfaad  otben,  H*;*  c 356 

Anon,  CUpbas  r.  679 

Attaofj-Goooral,  Boran  r.  231 

B. 

Bapt,Bafotv. 217 

Bate,  Baker  ». 117 

>ik«,  K<7aalimm  Company  (Limited)  e. 418 

BaUirin,  £dwarda-Wo«l  v 474 

Ballyca«]e(Mapatrat«  oQ,  Otaham  v. 86 

Hanita,  Fh^er  v 353 

larelaj,  Corenfary  V.  496 

Banafr  Traill  v. 708 

Bamtt  and  otben,  Slaanan  and  other*  v.  834 

Inowi,  Hall  ». 561 

B«toe,  Jadnoo  p. 57 

B"ooinbe.  Pelley  v.    317 

tMtie,  moo*  ». 315 

Hkbtr,  Hoater  v. „ 501 

M  BtU  tr.    .643 

Ml,  Wken  c.  600 

laBham,  Bennett  and  another  v. 652 

Saridge  and  another,  Felkin  v.  333 

B«ri^  StMtt  a „ 588 

fcytrii*,  Spwght  V 81 

Hihy.Maaan  r. 693 

wiway  Uaion  (Goardiana  of),  Baker  v.  486 

lBEa&  Boaevane  V 441 

fcia,  JoBca  «.  747 

wain,  Bennett  v.  506 

■•adj.,  Byrne  v.  450 

««<d  of  Worb  tot  the  Strand  Diatriet,  Beg.  v.  374 

««*,  Hearelte  r. 393 

Jw*.Sididr. 657 

5«»«»J,  Vaaqoifin  B. 582 

■■Mnfc  Bonlting  ». 779 

■••jer,  Hmnpaoa  «.  12 

Jfyd,  B«jd  «. 166 

y,  Foxwdlo. 528 

T.Birdnll  v 436 

7,  dupaiaa  V. 495 

Mriairt  Civwtber  *. 444 


'Bradshaw,  Bonier  v.  page  195 

I  Brady,  C<rrne  v. SO 

•  Brandon,  Brandon  v 570 

JBranwood  and  Wife,  Irwin  v 772 

:  Bray,  Elliwu  and  otben  v 730 

,  Bray,  Henneeay  v. 41 

Bren,  Beg.  ». 452 

.  Brewer,  Heath  v 653 

,  Brighton,  Uckfield,  jcc,  Railway  Company  and 

others,  Prto  v.  227 

'  Briito,  Shnitleworth  v. 317 

,  Broadbent,  Maion  v 565 

:  Brooghton,  Edwardi  « 41 

I  Brown  and  anotbn-.  Brown  v.  118 

Brown,  Chopman  v.  6 

Browo,  Snffield  c. 192,  627 

Bucbannan,  McLeod  r 362 

,  Buoknell,  Keg.  v.   778 

I  Bollmore,  Willyams  V.    216 

'  Borke,  Edwards  r. a 406 

'  Bonell,  F.  and  H.  K,  Beg.  v. 426 

Bontall,  Ughtfootr 711 

I  Bustard,  Brabam  v 190 


Campbell,  Edinburgh  and  Glasgow  Railway  Com- 

I     pany  v.  157 

I  Cann,  Basbford  «. 43 

Cannock  (Cbnrebwardens  of),  London  and  Nortb- 

Westem  Railway  Company  «. 825 

Carbety,  Brown  v.  768 

Carmaitben  ft  Cardigan  Railway  Company,  White  p.  439 

Carmtben,  Keg.  v.    825 

'Carter,  Corlewis  e. 407 

Cartwright,  Thompson  v.  138 

Carter,  Allen  ». 55 

Casey,  Moloney  V.  57 

I  Casson,  Betbell  V.  321 

'  Chaffer,  Howard  v. 243 

J  Chaplin,  King  v. 45 

Cheshire,  Aldington  and  another,  V.  582 

Claridge  and  others,  Wfaitmore  and  another  v.  ...  451 

Clarke,  Hobnes  «.  178 

Clarke,  Hopkins  v. 715 

Clarke  and  others,  Twella  e.  658 

Clayton,  Westminster  Brymbo   Coal,  &c  Com- 
pany V.  534 

aewortb,Beg. «.    682 

Clifton,  Attorney-General  v.  136 

Coates,  Coates  V.    795 

Cochrane,  Leisbman  tr.  104 

Colyer,  Colyer  p SU 

Colyer,  Pawley  r.  214 

Commercial  Union  Assurance  Company,  Pearson  V.  442 

Cooper,  Carsw  V.    641 

Cooper,  Cox  D 329 

Cousins,  Reg.  v. 686 

Cowan,  Bnsh  v 161 

Cranswiek,  Pearson  v. 215,  275 

Creaswell,  Ooope  r.    751 

Creaswcll,  Gregory  v.  751 

Cromie,  Sntberland  r S3 

Crowdy,  Sutton  r. 630 


Digitized  by 


Google 


THE  LAW  REPORTER. 


[Vol.  9. 


]>KFENI>ANTil> 


Croydon  CommercUl  Coke  Company,  Parry  v.    p.  1 72 

Cubley,  Pigot  v 804 

Collon,  Attorney-General  o.  210 

Culfield,  Wardroper  o 753 


Darner,  Portarlington  (Earl  of)  v. 564 

Dart,  Dart  v.  23 

Daubeny,  Glover  v.    131 

Darenport,  Davenport  D 370 

Davia  and  anolher,  Yonng  v...... 145 

Davies,  Davies  v 162 

D'Eynconrt,  Reg.  v. 712 

Deightonand  another.  Griffin  r. 814 

De    Jonge,     Chartered    Mercantile     Bank    of 

India, «. 678 

Delafield,  Boacicanlt  t; ; 709 

De  La  Mare,  Rackham  v.  284,  699 

Dennis,  Wetcnhall  ti 361 

De  Winton,  Bridgwater  r. 568 

Dom  Pedro  North  Del  Key  Gold  Mining  Com- 
pany (Limited),  Reed  t>. 132 

Drakeford,  Drakeford  v 10 

Drevon,  Dreron  ii 406 

Danxley  and  another,  Robinaon  v.    481 

Dyne,  Hallett  ». 574 

E. 

Earl  Bectire  and  others,  Hodgson  t> 18 

East  India  House  Estate  Company  (Limited), 

Iseoberg  v 625 

Eaatoa  and  another,  Pratt  and  another  v.     841 

Eastwood.  Lister  v 766 

Edge,  Smith  t).    445 

Edwards,  Baily  and  others  v 646 

Edwards,  Roberts  t> 360 

Ellison,  Caldwell  r 751 

Englrnd,  Banner  v.    698 

Eoglacd,  Kiogv 645 

Ernest,  Fry  ».    321 

Etches,  Smith  v 476,  757 

Etberidge,  Attorney-General  v 314 

Enropean  and  American  Steam  Shipping  Com- 
pany (Limited),  Oakford  v.   '. 15 

Evans,  Dods  V 728 

Evans,  Stnrgis  V 774 

Evans,  Viclury  t) 822 

Ewart,  Duckworth  v 297 

F. 

Fendall,  Wilson  ». 787 

Femia,  Yonng  V 590 

FindUy    and    others.    Guardians    of   Mile-end 

Old  Town  and  others  I- 346 

Finnigan,  Heasomv. 229 

Fitzgerald,  Fitzgerald  v 580 

Fletcher,  Bhuco  v. 169 

Flond,  Force  V.   508 

Focster  and  anolher,  Fonter  V.     147 

Fowler,  Wishart  v 608 

Free  Fishers,  See.  of  Whitstable,  Gann  v. 263 

Froggatt.  Wakley  v.  340 

Fnidge,  Beg.  V.  777 

Fuller,  Clarke  V. 831 

G. 

Gabriel  and  others,  Edwards  and  another  r. 201 

Galr,  Booth  r. 386 

Card  and  another,  Mitchell  and  another  v.    491 

Gardner,  Gurnell  r.    367 

Gee,  Gee  v. 557 

Gibbons,  Williams  v 328 

Glanville,  Glanvillev 470 

Glenister,  Skull  and  another  V.  763 

Goatling,  Cooper  t>. 77 

Chaham  and  another,  Adams  ». 606 


Graham,  Croft  r.  page  112,  58» 

Grant  and  another,  Shand  and  others  V.    390 

Gray,  Beg.  p 73» 

Gray  and  others.  Gore  v 693- 

Great  Western  Bailway  Company,  Bazendale  «....  814 

Great  Xorthem  Railway,  Cawdron  v 115 

Great  Northern  Railway  Company,  Swaine  v.  571,  745 

Great  Ship  Company  (Limited),  Parry  v 379 

Greenliill,  Attomey-Genetal  r.    50O 

Greenock   Police  Trustees,  Shaw's  Water  Com- 
pany r.    182 

Greenwood,  Middleton  r 572 

Gregory,  Jones  r.    ...r. 369,  55S 

Gregory,  Rolfe  V.    250 

Griffiths,  Pryce  i> 418 

Groves,  ex  parfe  Whitehead,  Groves  v 53% 

Gumley,  Nolandr. 272 

Gye,  Knozv 57S 

H. 

Hadley  and  another,  Rogers  v 29% 

Hague,  Reg.  r 64S 

Hall,  Hall  r.   810 

Hall,  Margitson  v 755 

Hall,  Smith  *.     41» 

Hammond  and  others,  Reg.  r. 42ft 

Hampshire  (Justices  of),  Reg.  t> 730 

Handley,  Reg.  v 827 

Harrington,  Reg.  v 721 

Harvey,  Foster  t>.   '. 404 

Haselfoot,  I'askv 75 

Hay,  Burdett  t> 429 

Haymen  and  another,  Stapletonr. 655 

Hayne,  Scale  r 570 

Heane,  Reg.  V.    719 

Hemingway,  Copley  V,    257 

Herbert,  Felkin  v.  635 

Hickman,  Reynolds  v. 757 

Highley,  Barker  v 22S 

HIU,  Hatonv 383 

Hillman,  Reg.  v 51» 

Hilton,  Yetts  t> 502 

Hirchfelt,  Pilgrim  and  another  r.  28S 

Hives,  Ad.  ettsr.    110 

Hodgson,  Reg.  v 290,  761 

How,  Reg.  V 386 

Hubbard,  Hubbard  v 606 

Hndson,  Hudson  v .^79 

Hughes,  Marchman  v 726 

Humble  and  others,  Simaiolis  r 1£& 

I. 
Izod,  Izodti.  191 

J. 

Jellico  and  another,  Stoddart  v 17% 

Jenkins,  Griffiths  r 732 

Jenkins,  Howells  v.   184 

Jewell  and  another,  llderton  v 815 

Johnson,  Smith  V 437 

Jones,  Gough  and  another  v. 610 

Jones,  Hughes  v 143 

Jones,  Ravenscrofl  f 81S 

Jones,  Robbins  r 52S 

Jubber,  Gandy  and  Wife  » 801 

K. 

Kelly,  Kelly  v 91 

Ktlly,  Penfoldr. 674 

Kennedy,  Broun  V.    302,  736 

Kemick,  Kemick  V.    800 

Kerrigan,  Reg.  V. 843 

Kerry,  Pbillipsonv. 40 

King,  Dell  » ;  576 

Kinneialey,  Fryere.  41S 

Knight,  Reg.  r.  808 


Digitized  by 


Google 


Vol.  9.] 


THE  LAW  REPORTER. 


xiu 


DEFENDAmS. 


bight,  Uoi]gaii  icd  UMther  f. page  803 

Kin,  H«ll  r. 380 

L. 

lobet,  Sicbel  V. 687 

UMai,  Come  v, 638 

loloor,  Manis  v. 767 

Lnrmct,  LawRUce  V. S3 

Ufgt,  Uggb  V. 217 

Lmux,SmUi«.  313 

Lmt,  Craxon  v. 597 

Una,  Eutwood  r.  _..  615 

Lwjr,  GreU  r. 721 

L«na,GUbart  v,    164 

IJatrick   and    Wat«rford    Bailiray    Coupany, 

Uojd  r 89 

Liflwrick  &c  (Tba  BUbop  of).  lUredith  f 269 

LbwiUis,  Faulkner  v.    251,  557 

UoriStjriing  ».  730 

Uiiji,  MaoteSan  V.    330 

laekwood,  Sebolcfield  ». 400 

UodoQ,  Brighton  and  Sooth  Coast  Bailwaj  Com- 

fuj,  Fngaaaon  V. 134 

Loadon,  Chatham    and   Dover    Bailimy  Com- 

paay,  Boasdl  v. .' 14 

Loadoa  aad  North-Weatem  Cailway  Company, 

B^». 423 

laadoo  and   Kortb-Weitem  Bailwav  Company, 

BjgnaU  and  another  D 419 

Lag  Bcnsmgtao,  &c  (Cborehnardens,  &c  of), 

Hadntt  p. 769 

Lithiapi,  Cbiiitopbanon  v.  688 

Utciand.  Cborley  tr. 596 

Itmtim,  Bingland  o. 479 


Makow,  Hactm  V.  815 

Mxaidrew,  Claary  v.    550 

]iadW  and  others,  Abhott  r. 513 

UtSe  and  others,  Hughes  v 513 

M'Connick  aad  another,  Betas  r 175 

M'Gerry,  McCnUagh  v.  241 

McGregor,  Foster  r.   ' 473 

McMflUn,  Booth  v.    541 

Xaona,  Hodaoo  D 678 

Jfoter,  Uarterff.  302 

Kartii,  Bnah  and  another  r. 510 

Hvtya,  De  Braasac  V.   287 

liajsard,  Peppin  r.    327 

HaiUKdct,  Foley  r.    643 

lleikwick,  Bartholomew  and  otberb  V 651 

Uiritun,  Bio^y  v.   144 

Metk,Colsp 653 

Metropolitan  Railway  Company,  Hayward  v. 680 

Mrtropolitan  Board  of  Works,  Attorney-General  p.  139 
Midland  Conntias  &C.  Bail.  Company,  BUckbom  V.  155 

Kdlmd  Bajlway  Company,  Brant  v. 690 

MJdbsJ  Coontiea  &c.  Bailway  Compan}-,  Crea  v.  151 

M31er,  Honter  v. 169 

Maictt,  Bkharda  v. 13 

Meatefiore,  London  Inrestment  Company  r 688 

Metre,  Oaate  p. 381 

Mapii,  Bicharda  V.    662 

Mecrii,  HtJmes  V 393 

Meatyn,  Williams  V.    476 

Mantx  aad  others,  Sontbampton  Boat  Company  v.  748 

Uajpby,  Forster  v. 91 

Marray,  Hngheav. 93 

N. 

SoDiToonge 9 

Ssse,  Hant  r. 285 

iitasiaib,  Haldaoe  and  others  v 420 

liitelsuu  and  anothar,  Nicholson  r 118 

Mrtk,Baad  p 634 


North-Eutem  Railway  Company,  Diclcinson  v.  p.  299 
Norton,  Manager  of  British  Prorident  Life,  &o. 

Assorance  Society  r 598 

Nottingham  and  Grantham  Canal  Company,  Barber 

and  others  V 829 

Nanes,  Hatchings  V. » 125 

0. 

ODea,  Malcolmson  e 93 

O'Neill,  Border  v 282 

Onslow,  Allardice  t>.  674 

Osborne,  Osborne  v... 456 

Oswald,  Marlborongh  (The  Dnke  oQ  '• 256 

Owen,  Williams  « 200 

P. 

Pack,  Gee  and  others  v 290 

Parkius,  Wordsworth  v 436 

Partridge,  Ingle  v. 361 

Pattinson,  Ipstona-park  Iron  Ore  Company  v.  ...  806 

Pearson,  Cranswick  t>.    275 

Pennell,  Nere  t 285 

Peters,  Blske  v 247 

Peto,  Ponsardin  v. 567 

Pettitmangin,  Reg.  v. 683 

Philcox,  Mace  v 766 

Phillips,  Marston  v.   289 

Phillips  and  others,  WhiU  aad  others  t>.   388 

Pickles  and  otbera,  Layoock  p.  378 

Pioton,  Mortimer  v.    691 

Pileher.  Stafford  «. 759 

Pinoock    and  others,  SootbamptOD  Boat  Com- 
pany ff 748 

Pitt,  Beadelv. „ 318 

Plumber,  BUnd  » 825 

Pollen,  Wyllie  p 71 

Portreeve,   Jcc  of   Avon  and  others,  Attorney- 

General  V. 187 

Powell,  Asberofl  V. 638 

Powell  and  another,  Robertson  r.   543 

Power,  Yoaoge. 176 

Prattand  another,  Eastoo  and  another  p. 342 

Prichard  and  other  caoses,  Lodge  v.  107 

Priolean,  Grnning  V.  471 

Pryor,  Pryor  p. 78 

Pi^gb,  Hemiogs  v 283 

R. 

Radford,  Wylde  r 471 

Rawlings,  Soatbampton  Boat,  Company  v....  633,  749 

Receiver  of  the  Metropolitan  Police  District,  Reg.  p.  375 

Redborongh,  Depres  P.  S32 

Reilly,  Bradley  p.  89 

Rhodes,  Cowgill  p. 595 

Rhys,  Lacy  p. 607 

Richardson,  Conway  v. 549 

Rigby,  Jennings  p. 308 

Rinaldi,  Reg.  v 395 

Roberts,  Orchard  p.    727 

Robinson,  Howard  v 243 

Rogers,  Wilkinson  p. 696 

Rogers  and  another,  Wilkinson  p.  434 

Rose,  Roberts  and  another  P. 448 

Ronnd,  Wilson  v.    675 

Rowley,  Rowley  p 846 

Ramsey  and  another,  Dumerguep. 775 

Rasliton,  Attorney-General  v 832 

Rassell,  Russell  p 243 

Rynd,  Reg.  on  tlie  proaecution  of  Cowan  v 27 

8. 

Sacree,  Godfrey  B 859 

Saddlers'  Company,  Reg.  v 60 

St.  Giles  Cripplrgate  (Inhabitants  of),  Reg.  v....  411 

Salisbury  (Bishop  of)  Williams  p. 787 

Sandemao,  Moscropp. 353 


Digitized  by 


Google 


THE  LAW  REPORTER. 


[Vol.  9. 


DErKKDiJITK. 


Sandvich  (Earl  of)  MooUgue  v.   page  632 

Sarage,  Savage  v. 334 

Schneider,  Sbrnbsole  v.  526 

Scott,  Scott  V.    454 

Selfe,  Broad «.    43 

SMd,  VVroeo. 254 

Selwyn,  Singleton  v.   , 408 

Sewell,  Hilton  ». 502 

Sbeard,  Sykes  v. 430 

Shepherd,  Robinson  v 527 

Sbmbeole,  Schneider  v 526 

Sillem  and  others,  Attorney-General  v. 261,  835 

Singh,  Singh  v. 129 

Sksel,  Baskett  v.    52 

Smedlej,  Cudlipe. 476 

Smith,  Hammond  v 746 

Smith  and  othen.  Lister  and  othen  r.  578 

Snspe,  Gibbons  e.  133 

Sooth  Yorkshire  Railway  Company  and  another, 

Simpson  and  another  v. 47 

Sparrow,  Taylor  v. 438 

Spering,  Spering  v.    94 

Spilsbuy,  Spilsbuy  v.   23 

Springfield  and  others,  Siebelv. 324 

Staeey,  Eldridge  r. 291 

Stainton,  Walsham  v. 357,  ^^ 

Stuidish,  Salt «.    167 

Stapleton,  Beg.  v. 322 

Stear,  Johnson  «.   538 

Steele  and   others,   Scottish   Union   losoninoe 

Company  r. 677 

Stoddart,  Lawson  v.  569 

Stone  and  another.  Stone  v.  24 

Stonrton,  Looergan  v. 196 

Smart,  Steele  b.    , 644 

SonderUnd  (Mayor  of).  Slater  v. 422 

Satton,  Swaby  ti.  711 

SwaeUog,  Sweeting  v, 783 

Sworder,  Adams  p. 621 

Syeia,  Moss  v.    252 

T. 

Taylor,  Frayne  ».  706 

Taylor,  Ooodrioke  v.  604 

Taylor,  Haydon  v. 382 

Taylor,  Taylor  V.    24 

Temple,  Bottinger  V. 256 

Teman,  Teruan  v. 57 

Teny,  Terry  e.  469 

ThaUmtn,  Beg.  ». 423 

The  Qnsen,  Falkland  Islands  Company  v. 103 

The  Qaeen,  Nash  V.   716 

Thirlwin,  Beg. ». 731 

Thirwall,  Hopton  ».    327 

Thomas  and  another,  Reg.  v. 488 

Thompson,  Cartwright  V 431 

Tbompaon,  Todd  v. 177 

Thomson,  Bargent  e. 365 


Thorpe  and  others,  Morton  v page  300 

TitberingtoD,  Miller  and  others  v 831 

Town  Coonal  of  Dublin,  Reg.  » 123 

Tredinnick,  Matnrin  v,  82 

Tretbewy  and  another,  Foale  v, 87 

Treror,  (larbntt  v. 535 

Trickett,  Cawthron  ».    609 

Tack,  Vjven  ».  554 

Tncker,  Godfrey  v. 359 

Tomey,  Walter  ».  756 

Tytherleigh,  Ewens  v 424 

U. 

Underbill,  Mayor  v.   289 

Upton  (Overseers  oO,  Congreve  and  another  v....  664 

V. 

Vaudarbrandr,  Mobbs  v 760 

Vickers,  Bell  v 600 

Vinson,  Day  v 654,  724 

Virian,  Kruest  v.   « 785 

W. 

Wadsworth,  Sowerby  r 416 

Wagstaffe,  Coartenay  v. 689 

Walker,  King  and  others  v.    259 

Ward  and  others,  Phillips  r 345 

Waring,  Cooke  r 257 

WaUrloo-with-Seaforth  Local  Board  of  Health, 

Peek  V.  338 

WatU,Beg.  v.    453 

Wangh,  Stoart  and  others  v. 729 

Webb,  Framptou  v.    114 

Webb,  London  and  KorUi- Western  Bui.  Company  v.  29 1 

WebsUr,  Foxwell  t>. 362,  528 

Wednesbory  Local  Board  of  Health,  Reg.  v. 731 

Wat  and  others,  Penfold  v. 650 

Wbidcoat,  Neithrop  (OrerseeiB  of)  r. S8S 

Whitmore,  Martin  v. 311 

WhiUnore,  Beere  r. 311 

Wilkinson,  Waterfaonse  v. 799 

Willes,  CoTentry  (The  Earl  of;  and  others  ».    ...  384 

Williams,  Owen  r. 86 

Williams,  Snead  and  another  v, 115 

Williams,  Williams  r. 566 

Williamson  and  others,  Baird  and  othen  v.  418 

Willis,  Cochrane  ». 792 

Willyams,  Bollmore  r 216 

Wilmer,  Sidney  V 787 

Wonham,  Dally  r 75 

Woodthorp,  Aahby  r. 409 

Woollen,  Bradford  v 731 

Wyatt,  Johnson  v. ....,.....;.,  618 

Wyndham,  Waylett  ».    725 


Yorkshire  (Coroner  oQ.  Beg.  •. 434 

Yoong,  Barker  *.   704 


Digitized  by 


Google 


INDEX  TO  SUBJECTS  OF  CASES. 


ABDUCTION.' 
(See  Crinuiuxl  Lore.) 

ABSCONDING  DEBTORS  ACT. 
Paver  of  Coan^  Oooit  jadge  to  iana  warrant — 
£fKt  of  tobwqnent  imie  of  capias    page  338 

ACCIDENT,  INJUBIES  OB  DEATH  BY, 
A  BmjoT  of  highways  not  liable  for  an  injury 

eaued  by  his  neglect  to  repair  the  highway  ...  145 
UibiEty  (^  master  for  injoiy  of  his  serrant  by 
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''■dpomt  mnat  be  registered  to  gire  priority 756 

(See  Pnbatt  Cuw-t—  Will.) 
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to  be  final 827 

APPOINTMENT,  POWER  OF. 
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heriuose page  167 
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Diridends  on  shoraa  in  railwajs  not  within  the 
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Assignment  of  half-pay  of  an  ofSoer  in  the  ladian 
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toadmissien  719 
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The  affidavit  of  a  solicitor  taken  by  bis  clerk  is 
sufficient 404 
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Hasalienfor  his  costs  on  the  jadgmentrecovered,  and 
thecourtwiU  lay holdoffandforthat purpose paje  422 

Whether  notice  to,  ot  a  mortgage,  is  cotutmctive 
notice  to  the  client 431 

The  account  books  of  a  bankrupt  solicitor  cannot 
be  sold  by  his  assignees 469 
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RiKbt  of  to  attend  private  sittings  in  bankruptcy 
for  a  witness  613 

Charging  order  for  costs  of  a  foreclosure  snit 67.% 

An  agreement  between  an  attorney  and  a  merchant 
in  France,  that  would  lie  champerty  if  made 
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Duties  of  In  undertaking  a  suit  in  the  Divorce 
Court  on  behalf  of  a  married  woman — Claim 
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(See  Costs— Articled  Cleric.) 

ATTORNEY,  LETTER  OF. 
Signing  deed  of  copartnery  by 104 

ATTORNEY,  WARRANT  OF. 
(See  Warrant  of  Attorney.') 

AWARD. 
(See  JrhitraitoH  and  Aifard,) 

BANKING  AND  BANKER. 
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becoming  sane 114 

Of  a  solicitor  on  recovering  property  for  sn  infant 
made  a  charge  on  the  property  on  his  attaining 

majority  195 

On  dismissal  of  deft,  in  the  Court  of  Arches S3S 

When  execiitors  held  liable  for,  in  an  administra- 
tion suit SS4 

Taxation  of  according  to  lower  scale  where  no 
writ  of  trial  can  be  i-snod  appUes  to  deft,  also  857 

Of  official  assifinee  in  bankruptcy  878 

Of  adjournment  from  chambers  into  court  888 

Charges  allowed  on  printed  answers 314 

Solidtor    cannot   have  a  commission    from    bis 

client  in  addition  to  bia  costs  915 

Where  lands  taken  by  corporation   under  Lands 

ClausesAct 8*0 

Pit.  requirine  production  of  docoments  to  pay 

oosu  ....:.... »2> 

Costs  of  a  former  suit  unpaid    381 

In  cases  of  collusion  in  Admiralty  Court 848 

Ordered  to  be    paid  by  satisfied  jndgmeut-credi- 

tors  refusing  to  release 359 

In  a  suit  by  a  judgment- creditor  to  redeem 359 

In  a  legatee's  suit,  and  deficiency  of  assets 361 

Of  motion  to  disidiss  bill  for  want  of  prosecution  361 

Taxation  of  when  lands  taken  by  a  railway  374 

Security  for,  pit.  going  abroad   406 

Under  concurrent  jurisdiction  of  County  Court, 

bow  to  be  applied  for    418 

Rules  of  Probate  Court  as  to  ooels  of  opposing  • 

will 491 

In  esse  of  pnrchsse  by  a  solicitor  from  bis  dient 

and  disclaimer    508 

In  case  of  frandulent  exercise  of  power  of  ap- 
pointment    588 

On   appeal  from  justices  when  lodged,  hnt  no 
notice  given,  court  bss  no  jurisdiotion  to  give 

costs   549 

In  issue  devitavit  vel  nan — Trial  before  the  conrt  566 

When  petition  contains  irrelevant  matter  570 

Of  reinvestment  of  moneys  psid  into  conrt  by 

four  railways  to  be  borne  equally  633 

Pits,  entitled  to,  where  one  of  two  plU.  residee 

more  than  twenty  miles  from  deft. 652 

Chsrging  order  for  solidtor's  oosto  in  a  fore- 

dosure  suit *75 

Of  two    petitions    to  Uke  fund   ont   of  court, 

when  disallowed 677 

Prolixity  of  affidavits  in  interplesder  suit 677 

Of  a  aUkebolder  on  a  charging  order 678 

Of  petitioner  in  lunacy  where  patient  reeorsts...  698 
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On  payment  into  court  of  money  paid  by  a  rail- 
way company  for  compensation  page  703 

Of  witnesws  called  to  prore  damages,  the  jnry 
finding  no  damage 733 

Of  attempt  to  prove  document  not  proved 723 

Where  less  than  20^  paid  into  court  and  taken 
out  by  deft,  in  Tulue  725 

Of  an  appeal  from  justices,  if  affirmed,  must  be 
paid  by  reap,  though  he  does  not  appear 731 

For  suit  by  the  wife  in  Divorce  Court  claimed 
against  husband 741 

Of  disclaimer 753 

On  discontinuance  after  rule  absolute  for  new 
trUl    757 

Beal  pit.  in  ejectment  may  be  ordered  to  pay 760 

COUNSEL. 

On  appeal  against  a  convictiou  by  justices,  tbe 
junior  counsel  for  tbe  app.  opens  the  argument  241 

Deed  of  gift  to  by  client  set  aside — Undue 
influence 302 

Deed  obtained  from  client  for  services,  when  void  736 
COUNTY  COURT. 

After  application  to  judge  in  chambers  for  costs 
under  concurrent  jurisdiction  clause,  application 
to  conrt  mnst  be  by  way  of  appeal    416 

What  is  the  place  of  business  of  a  company  when 
being  wound-up 418 

Where  a  verdict  taken  subject  to  reference  and 
the  award  finds  only  2^  16s.,  pit  not  entitled 
to  costs  445 

Has  jurisdiction  in  replenn,  though  title  should  be 
in  question 478 

Where  one  of  two  pits,  resides  more  than  twenty 
miles  from  deft,  there  is  concurrent  jurisdiction  652 

Certificate  that  action  was  fit  to  be  brought  in  the 
Superior  Courts 689 

Bemarks  by  Lord  Cliancellor  on  necessity  for  pre- 
serving record*  of  bankruptcy  proceedings  in  702 
(See  Costs,) 
COVENANT. 

To  •zecnte  a  deed— What  is  the  measare  of 
damages  for  breach  of   297 

To  use  a  bouse  as  a  dwelling-house  only  runs  with 
the  land 434 

CBEpiTOB. 
(See  Adminislrator — Debtor  and  Creditor.') 

CREDITORS  SUIT. 

Death  of  pit. — Supplemental  statement — Practice  643 

(See  Debtor  and  Creditor.) 

CRIMINAL  LAW. 

When  appeal  allowed  to  Privy  Council  against  a 
qiuui  criminal  judgment  in  a  colony 103 

A  photographic  impression  on  glass  of  a  foreign 
bank-note  is  within  24  &  25  Vict.  c.  98,  s.  19  395 

Exposure  of  the  person — A  roof  of  a  house, 
visible  from  many  windows,  is  a  public  place...  425 

Abduction — What  is  a  taking  out  of  the  posses- 
sion of  the  father,  &c 426 

Brothel — The  landlord  of  a  house  used  by  bis 
tenants  as  a  brotliel  not  liable  as  a  keeper  of 
it,  though  he  knows  the  use  to  which  it  is 
applied    428 

Embezzlement — The  member  of  a  committee  of 
two  friendly  societies  appointed  to  collect  sub- 
scriptions is  not  a  clerk  or  servant 452 

Practice — What  manner  of  taking  depositions  of 
witness  is  insufficient 458 

Tressnre  trove — Fraudulent  concealment  of  evi- 
dence    488 

Applying  drags — Giving  a  drug  to  a  woman  to 
procure  miscarriage,  though  she  did  not  intend 
to  take  it,  is  a  misdemeanor  518 

Bankruptcy. — Indictment  of  bankrupt  for  not  die- 
oQveriog  his  esUts  on  examination 716 


Indictment— Tbe  objection  of  duplicity  in  a  count 
is  not  open  to  writ  of  error pngt  716 

Indictment — Where  ofience  is  charged  in  the 
words  of  the  statute,  want  of  averments  of 
property,  time,  number,  or  value,  cured  after 
verdict , 716 

Indictment  found  by  grand  jury  without  juris- 
diction may  be  quashed  at  any  time  719 

Indictment — Whether  Vexatious  Indictments  Act 
extends  to  courts-martial    719 

Apprehension  on  a  charge  of  felony  without 
warrant — Meaning  of  term  "found  com- 
mitting"   727 

Indictment  for  felony — Bad  if  the  word  "  felo- 
niously" is  omitted 733 

Indictment  for  false  pretence,  containing  a 
charge  on  which  prisoner  was  not  committed, 
shonld  be  quashed  for  such  charge  only    777 

Larceny  as  bailee — Purchase  by  agent  of  goods 
for  prosecutor — Appropriation  by  priaoner 778 

Aulrejfoit  acquit — Plea  of  larceny — Recent  pos- 
session   80S 

False  returns — Liability  for  acts  of  accomplice...  84.1 

CROWN  (THE). 
May  grant  soil  of  seashore  for  oyster  fisheries  and 
a  toll  for  anchorage  of  vessels 263 

CRUELTY  TO  ANIMALS. 
Penalty  on  cock-fighting  restricted  to  combats  in 
places  appropriated  to  that  purpose   30t 

DAMAGES. 
Assessment    of  by  a  compensation  jnry  imder 
private  Act 829 

DAMAGES,   MEASURE   OF. 
For  breach  of  a  covenant  to  execute  deed,  whereby 

a  mortgage  went  ofi  and  pit.  was  oUigsd  to  sell 

at  a  loss 29Z 

In  trover  for  wrongful  sale  by  pawnee  of  a  dock 

warrant  53ft 

In  an  injunction  against  bnilding  in  violation  of  a 

contract 615 

For  obstraction  of  light  apdair  by  a  photographic 

room   618 

When  conrt  will  aabesa  for  obstmction  of  light  ...  626 

DEBTOR  AND  CREDITOR. 

An  account  hastily  made  with  view  to  an  argent 
mortgage  not  completed,  held  not  binding  on 
the  parties 112 

Notice  of  creditor  that  he  duputed  an  alleged 
fraudulent  settlement— Injunction  torestmin...  19& 

Executors  of  mother  of  a  bastard  not  liable  for 
its  maintenance  after  her  death 25& 

Priority  of  luiregistered  jndgment-creditors  over 
simple  contract  creditors    30S 

Parol  authority  by  debtor'  to  creditor  to  take  and 
sell  certain  goods  and  pay  himself  a  certain  debt 
gives  an  equitable  lien    367 

What  is  sufficient  evidence  of  an  account  stated  37& 

In  a  voluntary  covenant  by  a  third  party  in  a  com- 
position deed  to  pay  tbe  debtor  within  a  certain 
time,  time  is  of  tbe  essence  of  the  contract ...  476 

Bills  discounted  at  exorbitant  rates  —  Settled 
account — Acknowledgment — Interest    589 

Extension  of  time  for  registration  of  a  compo- 
tion-deed  may  be  granted  60S 

Discharge  of  surety  to  a  composition-deed  by  time 
given  to  principal    646 

Inspectorship  deed — Dnties  and  powers  of  in- 
spectors— Liability  to  account  as  trustees — 
VVilful  neglect  and  default — Death  of  some  of 
them  797 

Deposit  of  goods  as  security  for  a  debt — Right  of 

creditor  to  sell  them — ^Notice  to  debtor 804. 

(See  Banhntptef—CoHtracl— Frauds,  Statute  of 
—Limitationt,  Statute  of.) 
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DEED. 

(See  CovaupU.") 

DEED  (VOLUNTARY> 

(Set  SetUemeiO,  VohaOar).) 

DEFENCE  ACT. 

fi^ooit  to  tnutees  of  monef  paid  into  court  by 

SKnHrjr  at  War  nnder pagt  S97 

DEMURRAQE. 
(S«e  Maritime  Law.) 

DEVISE. 

{Sit  Ltgacy— Will.) 

DISCOVERY. 

Tbi  pit  eotilkd  to  bene6t  of  securities  held  hj 

lUrd  partie*,  h«  has  a  rigbt  to  discoTery  of  what 

t»«7»rB 568 

(Sw  DoaattJttM,  Pnduetiim  of.) 

DISTRESS. 
Srobr  may  elinib  orer  feooe  to  enter  at  the  open 

doorwithis 291 

Ufbt  of  property  in  gooda  seized  is  in  tenant  nnt^ 
fit,  and  tiia  Uking  of  tbem  by  the  landlord  at 
•0  q>praiscd  Talne  is  not  eqairaleot  to  a  sale  645 
(See  Laadlard  and  Tenant.) 

OnrOBCE  AND  MATRIMONIAL  CAUSES, 
b  aUtnce  of  tbe  reap,  conrt  has  power  to  Taiy 

tke  manriago-aettleaient 23 

CMrt  cannot  order  a  bnsband  obtaining  judicial 

■facitioa  by  reason  of  bis  wife's  adnUeiy,  to 

Btts  any  pronsioa  for  her  2.) 

iUsrits  in  a  canae  mnat  be  entitled  strictly  as 

4e  caoae  is 23 

Adokan  aboold   be  distiuMly  alleged   in  the 

petiuai   23 

^  sgnement  between  husband  and  wife  to  lire 

Hfarately  doea  not  bar  soit  for  reititation  of 

oojogal  rights 24 

St  aSoent  objectioii  to  make  tbe  decree  abaolnta 

ttat  ootica  was  giren  to  apply  for  a  new  trial     24 
«>Mieof  cmeltj  oo  gionnd  for  referring  toajniy; 

it  win  be  granted  on  the  reqneat  o/  either  party    24 
S^  denying  emelty    charged    may  crosa-ex- 

■■iss  petitioDer  as  to  her  general  condnct 117 

!•*  trial  on  application  of  wife — Costs— Alimony 

pminta  Kta  continned  after  decree    118 

VksR  rop.  dted  by  adrertisement,  amended  peti- 

tiea  need  not  be  adrertised 118 

iSmotj  ptnJtntt  lite  refused  where  bnsband's 

property  was  small 118 

Fha  to  jviadietios  not  allowed  after  absolute  ap- 

P«»nnce 147 

liattnal  facta  pot  upon  the  record,  bnt  not  proved 

•Bthetrial— Sect  7 148 

Dtcm   absolute — Direction    as    to  disposal   of 

*»nagea 150 

P— ape  racnrered  oo,  not  a  ground  of  opposition 

to  the  discharge  of  a  banlcrapt  173 

'•fifiil  separation  on  charges  of  nnnatnral  con- 

letfon  and  infection  265 

Vlste  there  is  long  delay  in  bringing  suit  for 

■alGty  by  reason  of  malformation,  the  conrt 

win  reqnire  an  explanation  of  it 424 

/■foal  icparation — Petitioner'a  eridenoe — Issue 

efedahety  struck  out 579 

AdaiaibiB^  of  depositions  of  deceased  witness — 

'caaexable  time  for  cross-exuaination — Prac- 

«i« 580 

CMts  of  anit  hj  wife  sgaiost  bnsband— Charge  on 

kaabaad's  estate — Dnty  of  wife's  solicitor 741 

TOi's  sut  for  judicial  separation — Adultery  of 

kashand— Counirance — DeUy  779 

^iU*  patitisQ — ETidence  suggesting  resp.'s  in- 

•«?i«y 810 

''Mtiea  br   diraee — Compromise— Sabseqnent 

■■Madaet— Sobtequent  suit 846 


DOCUMENTS,  PRODUCTION  OF. 

Drafts  of  pleadings,  briefi  and  report  of  an  nc- 
countant  acting  under  direction  of  the  solicitor 
are  privileged poye  60S 

Judge  cannot  dispense  with  aifidavit  of  belief  that 
they  are  in  the  possession  of  the  opposite  party  088 
(See  Ditcovtry.) 
DOMICIL. 

Commentary  on  law  of 283 

Viait  to  country  of  domicil  after  acquisition  of  a 

new  domicil  not  sufficient  to  reacquire  it    674 

DRAMA. 

(See  Copyright.) 

EASEMENT. 

Rights  of  tbe  respectiTO  owners  of  dominsnt  and 
servient  tenement 192 

Obstruction  of  light  and  air  by  erection  of  a  photo- 
graph room  —  Injunction  —  Acquiescence  — 
Damage 618- 

When  court  will  assess  damages  for  obstruction  of 
lighU 625 

Unity  of  posaessioL — Implied  reservation  on  sale 
of  property — Continnona  and  apparent  ease- 
menu 627 

Colourable  use  of — Right  of  way  appurtenant   ...  763 

(See  Light— Nnitance—  Water—  Wag.) 

ECCLESIASTICAL  LAW. 

(Sea  Church,  Lom  of.) 

EJECTMENT. 

Real  pit.  or  deft,  in,  may  be  ordered  to  pay  costs  760- 
ELECTION  LAW. 

Borough  franchise — NoUce  of  objection  given  to 
an  assistant  overseer  391 

Borough  franchise — Occupation  of  a  floor  opemng 
on  a  common  staircase  398 

Borough — What  charity  is  not  slms  so  as  to  dis- 
qualify      41? 

Borongb — Where  more  than  one  list  of  voters, 
notice  of  objection  shonM  state  in  which  list 
objector's  name  is  found 444 

County — Member  of  a  building  society  having 
nearly  paid  off  his  instalments  is  entitled  to 
vote    481 

County — Shares  in  a  freehold  com  exchange  held 
by  a  company  do  not  give  freehold  interest    ...  506 

Borough — Notice  of  objection  giving  tbe  name 
instead  of  the  words  "your  name,"  snfScient...  508 

County— Tenant  by  a  customary  tennre,  though 
not  strictly  a  copyhold,  is  entitled  to  vote  ...  535 
EMBEZZLEMENT. 
(See  Criminal  Law.) 
EVIDENCE. 

Old  oopy  of  lost  deed  creating  charges  on  land 
coming  from  coatody  of  owner  of  one  of  tbe 
chargea  not  admissible  without  proof. 54 

Required  to  prove  a  will  maile  in  favour  of  an 
attorney 57 

Several  prior  wills  cannot  be  put  in  evidence  to 
establish  a  later  will 59 

Of  title  to  an  ancient  fiafaery 93 

An  assembly  book  of  a  corporation  containing  en- 
tries showing  that  a  fiabery  had  been  let  to  a 
tenant  is  admissible 9S 

An  old  bill  and  answer  in  Cbsnoery  u  admis- 
sible        93 

An  order  of  a  foreign  court  upon  a  shareholder  in 
an  insolvent  company  to  contribute  to  tbe  aasets 
may  be  proved  by  a  certified  copy  104 

In  criminal  proceedings  in  the  Ecdesiaatical 
Courta,  deft,  not  an  admissible  witness,  even 
with  consent — Rules  of  evidence  at  common 
law  to  beobaerved 233 

Of  leienter  in  an  action  for  keeping  diseased  sheep  357 

Of abandonfflentinanactiononaviJuedtimepolicy  253 
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SUBJECTS  or  CASES. 


.AdiiiiaiibUity  of  parol  cTideooa  to  explain  a  oou- 

tract page  :!92 

Of  an  aceonnt  stated — What  sufficient  '..  378 

III  an  action  on  a  repairing  lease,  of  a  prior 
jiromise  of  the   landlord  to  put  premises  in 

repair,  not  admissible 420 

'Wbat  is  sufficient,  of  abduction  of  a  girl  under 

sixteen    426 

-or  injury  by  negligence 430 

Adinusibility  of  depositions  of  deceased  wimesi...  580 
How  a  judgment  of  foreign  court  may  be  im- 
peached    582 

Tlie  reports  of  an  accountant  acting  under  tbe 
directions    of    a     solicitor    in    the    suit    are 

privileged    603 

Entry  of  birth  in  a  Prayer-Doolc  and  Itlble 688 

Depositions  in   Chancery — ^\Vban    admissible  iu 

evidence  against  a  third  person 662 

What  sufficient  presumptive  proof  of  marriage  ...  687 

Jlight  of  way  appurtenant 763 

Tlmt  B.  was  an  antliorised  agent  of  the  pit.  in- 
admissible as  a  memorandum  under  tbe  Statute 

of  Frauds    831 

In  false  pretences 843 

EXECUTOR. 

Statute  of  Xew  South  Wales  making  lands  liable 
to  debu  of  testator 99 

Ordered  to  pay  costs  of  an  administration  suit — 
Duties  and  liabilities  of  254 

Vbo  was  also  mortgagee,  not  bound  to  produce 
the  title-deeds,  but  to  produce  other  papers, 
affecting  testatur'a  estate    405 

Order  of  court  a  sufficient  indemnity  to,  against 
any  liability  arising  from  possession  of  shares 

iu  mines 824 

(See  AdmitatraUott—WiU.) 

EXPOSURE,  INDECENT. 
(See  Criminal  Lata.') 

FACTOR. 

Appropriation  of  payment  by — ^Uen— Sale   324 

Ooods  consigned  to,  for  sale  on  comission,  do  not 
on  bankruptcy  pass  to  tbs  assignees  460 

FACTORY  ACT& 
Premises  for  winding  cotton  ysm  are  within 382 

FALSE  IMPRISONMENT. 
Apprehension  on  a  charge  of  felony  without  a 
warrant — "  Found  committing,"  meaning  of — 
Notice  of  action 727 

FALSE  PRETENCE. 
(See  Crmaaal  Ltno.') 

FELO  DE  SE. 
Administration  of  goods  of  granted  to  tbe  Crown    60 

FINES  AND  RECOVERIES. 
Provirions  of  Act  as  to  enrolment  are  applicable 
to  copyholds   132 

FISHERY. 
-Jurisdiction  of  justices  when  a  claim  of  title  is 

put  in  by  the  deft. 88 

Evidence — Ancient  possession — Several  fishery  in 

navigable  river — Evidence  of  title  to 93 

Having  young  of  salmon,  but  ignorant  of  wbat 

they  were,  not  an  effence  337 

FORECLOSURE. 
(See  Mortgage.') 

FOREIGNER. 
Action  against — Cause  of  action  when  arising  ...  657 

FORFEITURE. 

Eifeetef  danse  of  in  a  will 6 

Of  legacy,  under  what  drcnmstanoes 74 

Belief  grsutsd  against  for  a  trifling  breach  of 
covenant 365 


FRAUD. 
When  agents  liable  for  each  other's  frsnds...  page  357 
Payment  out  of  court  procured  by 473 

FRAUDS,  STATUTE  OF. 
What  a  Buffident  acceptance  of  hops  to  satisfy ...  168 

Not  a  defence  when  not  specially  pleaded 356 

A  verbal  agreement  to  enter  on  land  and  work  a 

quarry  nut  an  interest  iu  land  under 732 

Evidence  of  contractor  being  the  authorised  agent 

of  the  pit.  831 

(See  Coalraet.) 

GAME  LAWS. 
Under  the  Poaching  .\ct,  it  is  not  necessary  that 
tbe  constable  should  actually  search 380 

GUAR.ANTEF.. 
Given  by  a  blind  man,  under  what  circumstances 
heldvaUd   600 

HEIR  At  LAW. 

Bill  by  to  set  aside  will  as  having  been  obtained 
by  undue  influence — Demurrer 369 

Bill  by  to  set  aside  will— Demurrer — Practice  ...  556 

Issue  devisavit  vel  non — Trial  before  the  court- 
Costs  556 

Not  the  practice  to  grant  an  issue  to,  as  n  matter 
of  course 595 

When  bound    to    carry   out   parol    contract  of 

intestate 706 

(See  WilL) 

HEIRLOOMS. 

What  will  constitute — Executor  disputing  ordered 

to  pay  costs    570 

HIGHWAY. 

Surveyor  not  liable  for  damages  for  an  accident 
caused  by  his  neglect  to  repair 145 

Playing  at  "  hare  and  hounds  "  is  a  "  game " 
under  s.  72 327 

The  vote  of  a  vestry  on  the  inclosnre  of  a  parish 
in  a  highways  district  most,  if  desired,  be 
taken bypoll  365 

Liability    of   adjeining   owner   for  accident  by 

reason  of  non-repair — Dedication 523 

HUSBAND  AND  WIFE. 

Where  married  woman  sues  by  next  friend  in 
respect  of  separate  estate  in  property  in  which 
her  husband  takes  no  interest,  he  should  not 
be  co-pit.  with  her,  but  a  deft,  in  the  suit    ...     13 

Conveyance  by  a  wife  under  the  Lands  CUnaes 
Act — Conversion — Acquiescence   77 

A  gift  by  will  to  a  wife  "for  her  sole  use  and 
benefit,"  does  not  of  itself  give  a  separate 
estate  in  it 1C4 

Joint  power  of  appointment — Wife's  estate  not 
indemnified  in  respect  of  her  husband's  debts 
— Set-olT — Judgment-creditor   400 

(See  Feme  Covert — Divorce — SeUtemenl,  Marriajt.') 
INCLOSURE. 

Commissioners  csnnot  direct  costs  incurred  by 
party  oppodng  application  to  be  paid  out  of 

security  required  by  sect  6 7S2 

INDECENCY. 

(See  Criminal  Lata.') 

INDIA,  EAST. 

Hindoo  law — Rights  of  members  of  an  nndivided 
family — Status  of  a  convert  to  Christianity  ...    33 

Assignment  of  half-pay  by  an  officer  of  Indian  army  64 1 

Bankruptcy  in — Liability  of  separate  estate  of  a 
partner   768 

INDICTMENT. 
(See  CrimtHol  Law.) 

INFANT. 
Court  will  not  compel  a  company  to  rej^ter  a 
transfer  of  shares  to  I5S 
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Shut  d  fnod  in  coart  paid  to  hU  solicitor  page  534 
Vkait  c«art  will  change  "  next  friend"  on  ac- 

eoODt  of  conflicting  tntensta 557 

Diem  fee  immediate  forecloinre  absolate  against  597 

INJUNCTIOX. 

Xitiiia  to  asaesa  damages — Coats  144 

ipuDit  bomprits  of  ships  in  a  dock  overhanging 

adjoisiog  ground 193 

To  nrtrain  a  notica  to  tnutees  of  an  alleged 

baoddent  aettlement  not  to  pay 196 

Wka  it  will  not  be  granted  to  restrain  acts  the 
Uaf  of  which  is  inconsistent  with  the  main- 

teuDce  of  the  contract  227 

Court  nil  not  grant  nnder  C.  L  P.  A.  to  reqaire 

deft,  to  Jo  an  illegal  act 291 

To  staj  a  winding-up  order   406 

Te  ratrain  aetioo  of  trorer 407 

ftictiet  opoo  a  moUon  to  diiaolve 429 

T(  mtrain  nse  of  dwelling-hoose  as  a  co^-office  434 
Teicttrain  aetion  on  a  bond  where  there  were 

awaaccoonts 474 

^  a  ontteagee  not  a  party,  to  restrain  the  n- 

moralof  wine 567 

Icfaaed  to  a  part  j  who  has  acqoieaced  in  the  in- 
frisgenunt  of  his  right,  nntU  he  has  prored 

that  right  bj  action  at  htw 571 

igiisst  boilding  in  CfntraTentbn  of  a  contract — 

Okaagn 615 

Apinst  obstmction  of  light  and  air  by  erection  of 

a  photograpbio  mom — Damagea 618 

IW  oistnicting  lights — Coott  will  assets  damages 

aatead  of  granting 625 

^Smrt  pnraoting  bowsprits  of  ships  to  project 

onrawhaif  627 

Against  oooTeisiou  of  a  honse  to  trade  purpoaea...  696 
frinoplas  on  which  it  will  b«  granted  or  refoaed  696 
Agaast  a  railway  for  a  nuisance  by  mannre  traffic 

— Acqnieaewioe  745 

Vhwe  coort  will  gira  damagea  instead  of  745 

INSURANCE  (I'IRE). 
CMliikliiiU  of  policy-  -Vessel  lying   in  docks, 

with  liberty  to  go  into  dry  dock  to  repair 442 

bnna  not  bonnd  to  pay  to  the  assignee  of  a 

poBey  of 688 

KSDRANCE  (UFE). 
Aaartgagee  inanring  the  life  on  which  an  annnity 

•Mggcd  t*  him  is  held  entitled  to  fall  benefit 

rftbe  policy   43 

FoGey-holdeia  no  claim  on  assets  iu  preference  to 

gencnl  craditon 108 

Jaiy  msy  give  interest  on  a  policy  soed  for  173 

••"tgage  of  policy — Bight  to  proceeds  of  a  snb- 

MitUed  policy    588 

Ot^tioa  of  office  reassnring  to  retain  part  of  the 

n*. 708 

INSURANCE  (MARINE). 
Ciaitraction  of  policy — General  aTerage— Jettison 

rf  cargo  stowed  on  deck — Coatom  of  Lirerpool  231 
Aition  on  a  rained  time-pulicy — .\lIegation  of 
•*al  kaa — Plea  of  fraudulent  concealment — 

Endenca  of  abandonment  259 

On  a  policy  fraa  of  average  loss,  for  what  nnder- 

wnur  U  act  liabla 386 

(S«*  if orttisM />>«.) 

INTERNATIONAL  LAW. 
Deoce  of  mhraraallty  of  tnceessiou  to  a  deceased 
poaao — french  law — How  foreign  judgment 
mBj  be  impcMhed 582 

ISSUE. 
A  wtBaa  of  fgfty-nine  treated  as  being  past 
cUUpteariog 533 

JETTISON. 
(Set  Maritime  Lmc.') 


JOINT  STOCK  COMPANIE& 

Sale  of  shares  by  a  broker  to  an  employer — For- 
feiture of  shares— Notice poi/t    a 

A  shareholder  liable  if  his  name  was  pat  upun 
the  liat  with  his  consent,  though  be  did  not 
sign  the  deed  of  settlement  nor  gire  a  powrr 
of  attorney 104 

Order  of  a  foreign  court  on  a  shareholder  to  coii- 
tribnte  to  the  assets  of  an  insolvent  company 
may  be  proTed  by  a  certified  copy  104^ 

The  eonrt  will  compel  the  registration  of  a  transfer 
of  shares  formally  mode  to  a  pauper,  though 
the  considdration  money  was  a  fiction  and  llie 
object  wss  to  evade  liability   151 

Court  will  not  grant  mandamuf  to  compel  the 
registration  of  a  transfer  of  shares  to  an  infant  155. 

A  bonel  Jtde  sale  and  transfer  of  the  property  of 
one  company  to  another  is  not  a  return  of 
capital  prohibited  by  the  statute    186- 

Dividends  on  shares  in  a  railway  company  are 
not,  but  in  an  insurance  oompany  are,  within 
the  Apportionment  Act 224 

Right  to  iaans  preference  shares — Constrnction  of 
articles  of  association 258: 

Liability  of  transferor  of  shares  after  call  made    277 

Sale  of  bis  shares  by  a  director  to  a  company — Ne- 
ceseity  for  previons  anthority  hy  •haieboldera  ..  281 

Where  office  shut  up,  notica  in  letter-box  and 
aerved  on  a  director  sufficient    321 

Liability  for  calls  of  a  specific  legatee  of  abares...  372' 

What  is  the  "  place  of  bnsiness,"  under  the  County 
Conrts  Act,  of  a  company  being  wound-up 418- 

Liability  of  railway  for  damage  to  minea  by 
flooding  41^ 

Directors  may  issne  bonds  to  pay  contractor  j>/eu 
their  borrowing  powers 439- 

A  suit  by  a  ahareholder  roust  he  on  behalf  of  him- 
self and  other  the  shareholders  43> 

Inference  that  prescribed  formalities  in  pnrcbase 
of  shares  by  company  have  been  complied  with  461 

Sect.  29  of  Joint-Stock  Companies  Act  relates  to 
contracts  for  goods,  &&,  and  not  to  dealings 
vrith  shares 461 

Execntion  against  a  shareholder  of  an  amalga- 
mated oompany  504 

Mortgage  by  company  to  a  director  when  not  sanc- 
tioned by  shareholden 598- 

Refnsal  to  remove  name  from  listofcontribatorieson 
the  ground  that  he  had  subscribed  only  a/  agent  669 

Where  made  a  defl.  to  a  bill  by  a  pit.  claiming  au 
incumbrance  on  shares  of  a  shareholder,  the 
company  entitled  to  ousts  as  between  soUcitor 
and  client   67S 

Directors  can  mortgage  only  with  the  consent  of 
the  company  748 

Sals  imder  a  mortgage  to  directors  restiained  by 
injunction  748- 

Directors  cannot  empower  the  secretary  and  soli- 
citor to  mortgage    749 

Contract  by  promoters  adopted  by  directors  be- 
tween directors  and  oompany 749- 

(See  Sailwoji — Winding-vp — Contoiidatioa  Aclt.y 

JOINTURE. 
Right  of  jointress  to  be  relieved  from  snccession 
duty  by  owner 353- 

JUDGMENT. 

Relesse  of  hereditaments  charged  by  after  satisfac- 
tion— Creditors  refusing  ordered  to  pay  costs...  352- 

Suit  by  judgment-creditor  to  redeem — Answer — 
CosU  350i 

Conrt  will  not  compel  judgment-creditor  to  enter 
on  register  that  pit.  had  taken  defl.  in  execu- 
tion on  that  judgment 574 

Right  to  sue  on  a  foreign  judgment  without 
taking  oat  administration 589- 
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Bow  judgmsntof  s  foreign  eonrt  may  be  im> 
IMsebtd  in  thUoonntiy page  582 

Most  be  ngutered  to  gWe  priority  orer  simple 
cootraet  creditors   756 

JUBISDICTION. 
Of  tbe  Consolar  Conrts  in  cases  of  collision  _..„    37 
Of  jostices  nnder  Fisliery  Acts  when  cUim  of 

title  is  put  in  \)j  ileft. 88 

Of  Admiralty  Conrt    434,  236,  237 

Concnrrent  of  Conuty  Courts  with  tlie  Soperior 

Courts 418 

Of  justices  ousted  by  inlemt  as  sbarebolden  in 

a. railway    423 

Of  County  Conrt'in  replevin 478 

Equity  cuurt   has  none  to   inquire  into  alleged 

miacomluct  of  plU's  commercial  traveller 501 

Of  justices  where  a  claim  of  title  without  colour 

to  support  it  C78 

Extra- Urritorial  of  the  Court  of  Ch 700 

Of  equity  court  to  give  damages  iustead  of  an 

iiUunction  745 

JURY. 
For 'Compensation  under  a  private  Act  bare  no 
power  to  decide  as  to  the  existence  of  a  cause 
of  action. 829 

JUSTICE  OF  THE  PEACE. 

lOn  appeal  against  conviction  the  junior  counsel  for 
the  apps.  opens  the  argnment 241 

Being  shareholder  in  a  railway,  cannot  convict  a 
man  of  travelling  on  it  with  a  vrrong  ticket  ...  423 

Improper  manner  of  taking  depositions  by 453 

WbatcUin  of  title  onsts  juiisdicUon   678 

Though  member  of  a  watch  committee,  may  ad- 
judicate on  a  pioaecution  by  sneb  committee...  683 

Court  will  review  refusal  of  to  enforce  an  order 
«f  a  board  of  guardians  npon  a  parish  for  con- 
tribntion 720 

If  «  member  of  a  fisheries  atsodatioo,  cannot  hear     • 

a  complaint  by  the  association  761 

(See  Appeal — Summary  JuritJiction.') 

JUSTICES,  APPEAL  FBOM. 
Where  appeal  lodged,  but  no  notice  ^ven,  court 

cannot  give  costs 549 

(See  Appeal /rom  Jueticet.) 

JUSTICES'  CLEBKS. 
'Paynwnt  of  their  fees  in  vagrancy  cases  383 

LACHE& 
I<oai  of  contract  by  reason  of. 250 

LANDLORD  AND   TENANT. 
Govensnt  to  keep  premises  in  repair — Reserving 

to  landlord  timber  trees — Action  will  not  lie 

under,  agaiast  tenant  for  cutting  down  timber 

trees    55 

Oonstmction  of  a  clause  of  forfeiture  in  a  farm 

lease    ; 256 

Broker  may  climb  over  fence  to  get  at  the  open 

door  within    291 

Belief  granted  to  Unant  against  forfeiture  for  a 

trifling  breach  of  covenant 365 

Evidence  of  a  promise  by  lessor  to  put  premises 

in  repair  before  the  lease,  not  admissible   420 

Covenant  to  use  a  house  as  a  dwelling-house  only 

runs  with  the  land 434 

Injunction  granted  against  osing  a  bouse  as  an 

office  for  the  sale  of  coal  434 

Specific  performance  of  an  agreement  for  a  house 

"fit  for  habitation"  557 

Ths  property  of  goods  d  istrained  is  in  the  tenant  till 

sale,  though  landlord  buys  nnder  s  valuation...  645 
Breach   of  covenant  In    lease  by  conversion  of 

premises — Acquiescence 696 

Bight  of  landlord  to  tenant's  fixtures  as  against 

sxeotttisn-creditor  of  tenant  775 


Constmetion  of  covenant  to  repair  in  a  repairing 

lease    page  841 

(See  iMue—Diitreu.) 

LAND  TAX. 
Redemption  of  after  contract  for  lease — Applica- 
tion of  sect.  126  of  42  Geo.  3,  c  118  251 

LANDS  CLAUSES  OON'SOLID.VTION  ACT. 

Compensation  for  lands  not  taken  bat  injuriously 
affected   27 

Conveyance  by  a  married  woman  under  sect.  7— 
Conversion — .\cqnieicence 77 

How  to  ascertain  if  offer  of  company  is  more  or 
less  than  the  sum  awarded 680 

Sect.  85 — Piiyment  of  money  into  court — Assess- 
ment of  compensation — .\ction  for  amount  of 
—Costs  703 

Secta.  1,  72  and  80 — Costs  of  sale  of  lands 
— Reinvestment  of  purchase-moneys — Special 
Act 819 

LARCENY. 
(See  Criminal  Laa.) 
LEASE. 
Action  for  cutting  down  timber  under  covenant  to 

keep  premises  in  repair 55 

Of  a  bouse  when  ''complete,  finibhed,  and  fit 
for    habitation"  —  Constmetion    o( — Specific 

performance  of  251 

Apportioning  land-tax  under 251 

Constmetion  of  a  clanse  of  forfeiture  in 256 

Agreement  for  specific  performance    287 

What  will  constitute  au  agreement  for  318 

What  is  not  a  lease  in  due  «:tecntion  of  a  power  342 
Direction  as  to  leasing  powers  in  a  devise  to  a 

charity — Perpetuity   500 

Contract  for  waiver  of  terms — Specific  per- 
formance   57S 

Breach  of  covenant — Conversion  of  premises  to 

trade  purposes — Aoqniesosnoe — Injunction   ...  696 
By  tenant  for  life  not  permitted  to  be  qnestioned 
by  reveruoner  after  fifteen  years'  acquiescence  785 

Constmetion  of  covenant  to  repair 841 

(See  Landlord  and  2'mant.') 

LEASES  AND  SETTLED  ESTATES  ACT. 
Service  of  petition  on  trastees  and  oesdiu  jm 
tnul  360 

IXG.KCY. 

Circumstsnces  nodsr  which  forfeited 74 

WbetUrr  demonstrative  or  spedfic 2S1 

Snit  by  legatee— Deficiency  of  assets — Costs 361 

Bequest  (^  in  satisfaction  of  a  debt 746 

Gift  to  legatee — Presents  held  not  to  be  ademp- 
tion of. SIS 

(See  Will.) 

LEGACY  DUTY. 

Whether  charity  exempt  from  secret  trusts  210 

Certificate  of  psyment  of,  before  psyment  of  a 

fund  out  of  court   533 

(See  Will.) 

LIBEL. 

Not  a  libel  to  say  that  in  an  action  pit.  did  not 
appear  and  it  was  strack  out    329 

What  is  a  privileged  communication—Language 
in  excess  of  privilege 415 

What  is  a  privileged  commnnication  by  a  clergy- 
man— Social  and  moral  duty 483 

It  is  sisnder  to  impute  drankenness  to  a  cer- 
tificated master  of  a  vessel 772 

UEX. 
Rule  of  dvil  law  as  to  possession  being  necessary 
to  validity  of — Whether  goods  on  which  it  is 
claimed  are  in  the  order  and  disposition  of  a 
bankropt 2 
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SUBJECTS  OP  CASES. 


Of  ttaigDm  of  s  csrgo  cbarteriog  »  nnel  for 
Aifaent  for  eipeiucs  ia  nUtion  to  it;  of 
(tlarpeooos page      9 

b  mftct  of  DMSssuics  sopplitd  to  the  credit  of 
«  Aip  is  not  tnuufeired  to  s  psrtj  who  has 
pil  for  than 234 

Of  a  bctor — ^Appropmtiou  of  pajmeots  to 324 

EfBtable  lien  crested  bj  a  parol  anthoritjr  from 
Mtor  to  creditor  to  take  and  sell  certain  goods 
ssd  ps;  bimaeir 367 

Of  a  bnlar  on  title-deeds  de^sited  as  an  eqnit- 
■Ue  rBRtgige  of  a  specined  estate,  does  not 
extrodorer  the  whole  property 471 

LIGHTS,  ANCIEXT. 
(See  Easeiamt — Injunction,) 
LIMITATICX,  STATUTES  OF. 
Veiatsfett  paid  for  fortr  Tears  upon  a  trost  term 

lo  raise  a  sam,  part  of  wbii'U  was  not  raised...     34 
rwwioB  not  adverse — InfiuiCT  and  oorertore — 

LiaMSt}'  to  account  .'. 317 

ittiia  bf  a  dark  to  comoissioners  under  local 

Ast  for  aalary  and  fees  SIO 

WWr  00  more  than  six  vesrs'  aireara  of  inttrest 

<a  a  oortpge  rocorerable 565 

fnamt  to  pay   a  debt  "when  able  to  do  so" 

takes  it  oat  of  statute 746 

Ihstgh  iriH   barred  hj,  execntora  msy  set  off 

agaiast  it  a  legacy  bequeathed  to  debtor  795 

LOCAL  GOVERNMENT  ACT. 
Ujiof  out  new  street — Byc-Iaw — Public  Hesltb 

Art 333 

LOCAL  LAWS. 

llctaria,  colony  of  99 

Abwarao,  corporation  of    187 

Umpeol,  coatom  of  as  to  jettison 231 

BvwIcT  ImproTement  Act    334 

Bnafi)td(VVilU)Iinproreiaent  Act    510 

Ooyiia  Improremeat  Act '" 694 

XaWisghim  and  Grantbaoi  Canal  Company 829 

LORD  MAVOBS  COUBT. 
Fornga  attachment — Garnishee  order— Jnrisdio- 
tin 756,  767 

LVKATIC. 
Faad  in  eoart  ordered  to  be  paid  to  mother  for 

aaiotenance    405 

"Pleperty  "  onder  sommarr  jurisdiction  clauses 

■Mans  "dear  propertr".'. 626 

Trasfer  to  sister  of  stock  giren  by  mother  to  her 

sad  a  Innatic  brother 668 

loBSTal  of  lunatic  prisoner  to  ftethlehem 693 

Pndaction  of  doenmeots  held  in  lunacy — Prsctice  698 
iMetery  of  patient — Costs  of  petition' 698 

MAXDAJIUS. 

Tt  compel  registration  of  transfer  of  shares  in  a 
j«iat-stock  company 151,   155 

MANOR. 
Want  by  Crown  to  take  toll  for  anchorage  not 

fatreytJ  by  divisioo  of  the  manor 263 

(See  Copyhold.) 

UARITIUE  LAW. 

U  ia  wearing  a  Tsasel  negligently  injure  another, 
>ke  ii  liable  in  damages 1 

Csosgaee  of  a  cargo  chartering  Teasel  for  ship- 
OMot,  and  inearring  expenses  relating  to  it,  has 
>  lien  00  the  csrgo  snd  the  proceeds  of  its  ssle 
— Other  pcreoBs  adrancing  money,  with  the 
ceaseot  of  the  principal,  entitled  to  lien  if  they 
can  stop  proceeds  before  they  come  into  the 
hands  of  the  shipper 9 

Aipbreker  empkyed  by  shipowner  liss  no  general 
aatboritjr  to  charter  ship  contrary  to  owner's 
eqnsa  natracticos,  though  not  communicated 
ts  lb*  other  jar^ 31 


Collision — Origin  and  jorisdietiao  of  the  Consnlar 
Courts ....page    87 

Owner  of  poods  nuty  cUim  re-delirery  when  ship 
recciTn  an  injury  on  her  Toyags  by  whieU  they 
are  so  dsroaged  that  they  cannot  be  profitably 
taken  to  their  destination  16ft 

Ship's  hnsbsnd  may  do  whatSTsr  ia  neoeaaary  to 
enable  the  abip  to  pnaeeote  her  Toyage  and 
earn  freight — Cireomstanoas  in  whioh  managing 
owner  held  to  hare  autliority  to  bind  his  co- 
owner  >..„ 228 

Marine  insunnce  policy — General  arerage— Jetti- 
son of  cargo  strewn  on  deck — Custom  of  UtsT' 
J 23t 


A  bottomry  bondholder,  with  a  decree  fits  ssle, 
hssj>rtBia/iieis  right  to  the  pnceeds   29|i 

Admiralty  Court  baa  no  jurisdiction  OTer  olaim 
for  necessaries,  &c.  sopplied  to  a  foreign  abip 
in  a  foreign  port : 234 

The  lien  in  respect  of  necessaries  sopplied  is  not 
tranaferred  to  a  party  who  has  paid  for  tbem  >  834 

A  foreign-going  Teasel  cssnally  employed  on  a 
coasting  Toyags  not  within  sect.  379  of  Mer- 
chant Shipping  Act  so  as  to  be  oompellable  to 
take  a  pilot 2Sfr 

Sect.  6  of  Admiralty  Conrt  Act  girea  jariadiction 
in  a  olaim  for  non-deliTery  of  part  of  a  cargo, 
shipped  on  board  a  Teasel  tbst  baa  arriTed  in 
this  country 236> 

Admiralty  Court  baa  no  jurisdiction  in  a  suit  for 
damage,  by  ownera  of  a  Tesssl  tosred,  againat 
owners  of  the  tug   23T 

Action  on  a  Tslued  time  policy — ^Allegation  of 
total  loss — Plea  of  fraudulent  concealment^ 
Eridenoe  of  abandonment   259 

Underwriter  not  liable  for  expenses  of  wnre- 
boosing  and  extrs  frsight  on  a  policy  frse  of 
STerags  h>ss   38ft 

Obstruction  of  a  navigable  rirer  by  owners  of  a 
wharf SSS 

Bitb  of  huling — Moosy  psid  nnder  a  miatake  of 
fact 39d 

Collision — Role  as  to  Teasels  crossing — English 
and  foreign  resitels 396- 

Salrage — Arrest  of  Teasel — ^Award  of  justicea — 
Costa  897 

Order  for  payment  to  their  oonaul  of  wages  due 
to  foreign  aeumen 897. 

Inanranoe  against  fire  of  a  Teasel  lying  in  dock 
with  liberty  to  go  into  a  dry  duck  to  repair  ...  442 

Arrest  for  ailrancea  to  a  ship — Lea  /oei— Pisa 
that  charges  wers  fair — Party  failing  m  proof 
to  pay  costs. 457 

Charter-party — Construction  of — Whether  a  war- 
ranty or  mere  description — Agent's  snthority 
to  bind  principal 544 

SalTage — Any  agreement  to  abandon  claim  for 
invalid — Onus  of  proof 546 

Collision — What  is  the  proper  position  of  lights...  547 

Ships— Lien  on  cargo  for  freight  and  general  ave- 
rege — Respondentia  bond — Priority  of  lien — 
Practice  of  Admiralty  Court  in  deciding  on 
qnealions  of  sTsrage   550' 

Collision — Soiling  in  opposite  directions — Burden 
of  proof — Carrying  lights 586 

Bill  of  kding— Demnrrsge — Bight  of  master  to 
recover  from  consignor  for  not  allowing  ship  to 
unload  in  her  regidsr  torn 609- 

Charter-party — Fall  and  completo  cargo,  what 
is — Broken  stowage    6S> 

Merchant  Shipping  Act,  s.  55— Transfer — Infant 
pnrohaaer — Eqniubls  rights  in  tssssIs 655 

Smt  for  wsges — Foreign  sesmeo— Objection  by 
consnl — Practice 695 

Sale  of  vessel  by  decree  of  court,  expense  of  ssis 
and  possession  may  be  dedncted 781 
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Coart  has  jnrisdicttoii  to  give  costs  and  damages 
wliere  veaael  arr«sted  on  canaa  of  salvage  and 
leleased  as  being  under  lOOOI.  in  value  ...page  782 
Uabituib  Lavit  Diobst. 


Sdznre  24 

Set-off    63 

Shares  of  a  ship 53 

£bip  63 

1.  Assisting    ship 

off  ground  ...  53 

2.  I>os8  of  ship  ...  53 

3.  Sale  of  ship  53,  87 

Ship  agency  87 

Ship's  articles 88 

Shipbroker 88 

....  88 


Shipper 301 

Shipping   and    Mer- 
cantile Gazette  ...  302 
Shipping  master   ...  302 

Ship's  stores  302 

Shipwright 302 

Signal  of  <&treas  ...  302 

Silk    302 

Simulated  papers  ...  802 

Slave  trade  458 

Slings 459 

Slipping  cables  459 

118  I  Smuggling 459 


Sodaishes 459 

j  South  Sea  Fisbn^...  459 
i  Southampton     docks  459 

Speed,  improper 459 

Spoliation  459 

I  Spontaneous  ignition  459 

Suysail 810 

Steamer 810 

1.  Improper  speed  811 

2.  Collision — 

Burning  lights  811 

3.  Miscellaneous 

cases  811 


Shipbuilder 
Ship's  husband  ...i 
Shipment  ef  cargo...  119 
Shipment  of  coals  ...  119 
Shipowner — 

1.  Miscellaneous      119 

2.  Part  owners  ...  119 

3.  Liability  for 
snpplies,  &c.  to 
master  ...  119,  237 

4.  Liability  for  loss 
or  damage  to, 
or  sale  of  cargo  238 

Shipowner 301 

Ship's  papers 301 

(See  AdmrtMg.) 
MARRIAGE. 
Settlement  on  an  iuTalid  marriage — Trust  enures 

to  the  settlor 495 

What  sufficient  presumptive  proof  of 687 

(See  Divorce — Baneatd  and  Wife.') 

MARRIAGE  SETTLEMENT. 
(See  StUlemaU^  Marriage,) 

MASTER  AKD  SERVANT. 
Liability   of    master    for    injury    by   nnfeneed 

macUneiy 178 

MATRIMONIAL  CAUSES. 

(See  Divorce.') 

MEDICAL  ACT. 

The  council  sole  judges  of  conduct  for  which  they 

.  will  remove  a  name  from  the  register 410 

METROPOLITAN  BUILDING  ACT. 
Alterations  in  old  buildings — Uniting  buildings — 

Evidence 409 

Power  of  surveyor  over  the  oonstmction  of  the 

walls  of  a  churdi 826 

METROPOLIS  LOCAL  MANAGEMENT. 
Hot  empowered  to  create  a  nuisance  in  the  river  Lea  1 39 

METROPOLITAN  POLICE. 
Superannuation  allowanoes  nroeable  by  Secretary 
of  State  375 

MINES  AND   COLLIERIES  ACT. 
To  cooTiet  a  contractor  for  working  ■  mine  there 

must  be  proof  of  his  knowledge  or  usent 827 

MINES  AND  HININO. 
'Whether  working  of  mine*  by  a  tenant  for  life  is 

wssta 817 

Obligatioa  of  owner  of  lower  n^  to  recehs  the 

water  from  the  upper  mint   412 

Liability  of  a  railway  fordamaf*  to  by  flooding...  419 
Possession  of  shares  in  by  an  enentor — Order  of 

court  an  indemnity  to  him 8S4 

Utbility  of  omtnutorfor  working,  and  for  allow- 
ing females  to  have  charge  of  uiemaohinery  ...  8S7 
(See  Joint-Stodi  Cbs^M^y.) 
MISDEMEANOR. 
(See  CrimimU  law.) 


MORTGAGE. 

Redemption  suit — Statute   of   Limitations — Letter 
of  mortgagee — Denial  of  pit's  right  to  redeem     12 

When  held  to  be  a  forfeiture  of  a  life-estate  page    41 

Mortgagee  entitled  to  full  benefit  of  a  policy  of 
insurance  taken  out  by  hun  to  secure  an 
annuity  43 

Agreement  for  commission  and  expenses  in  a  fore- 
closure suit  will  not  be  allowed  43 

Circumstances  under  which  an  arrangemeut  was 
deemed  not  to  be  against  the  nsury  law S2 

What  is  constructive  notice  of  a  judgment  71 

Blanks  left  in  deed  for  dates  of  execution,  redemp- 
tion knd  names  of  tenants,  and  afterwards 
filled  up  by  the  mortgsgee,  will  not  vitiate  it  1 10 

Same  solicitor  acting  for  both  parties — Fraud  by 
him — Bill  by  equitable  mortgagee  to  enforce 
his  becnrity 110 

Mortgagee  cannot  be  compelled  to  place  another 
person  in  his  stead  as  mortgagee  -  Petition  by 
tenant  for  life  of  equity  of  redemption  for 
transfer  of  first  mortgage  to  her  refused 214 

Mortgage  to  secure  money  with  purpose  to  continue 
an  intimacy  with  mortgagor's  daughter  avoided  216 

Priority  to  legatees — Constructive  notice  to  mort- 
gagees       243 

Bight  of  mortgagee  on  foreclosure  to  consolidate 
bis  charges  over  several  parts  of  a  property — 
Registration — Priority   285 

Set-off  between  excess  and  arrears  of  interest  on 
different  mortgages 400 

First  mortgagee  entitled  to  immediate  sale  before 
deciding  question  between  subsequent  mort- 
gagees   404 

An  executor  who  was  mortgagee  allowed  to  with- 
hold production  of  the  title-deeds 405 

What  is  constructive  notice  of 431 

Equitable,  to  a  banker,  of  a  spedfied  estate  does 
not  give  a  lien  on  the  whole  property 471 

On  a  redemption  snit  for  wife's  estate  the  hus- 
band must  join  though  bankrupt  476 

Where  no  more  than  six  years'  arrears  of  interest 
were  reooverable     665 

lojnnotion  by  mortgagee,  not  a  party,  to  restnun 
the  removal  of  wine 567 

Of  policy  of  assurance — Right  to  proceeds  of  a 
substituted  policy 588 

Decree  for  immediate  foredraure  absolute  against 
an  infant 697 

By  a  company  to  a  director  when  not  sanctioned 
by  the  company 698 

Of  half-pay  of  an  officer  in  the  Indian  army  as- 
signable    641 

Foreclosure — Charging  order  for  solicitor's  coats  in  676 

In  a  snit  by  mort^igee  against*  mortgagor — Plea 
of  bankruptcy  oif  mortgagee  since  suit  began ...  747 

Mortgagees  in  possession — Recuver  for  spedalty 

cr^tors  refused 761 

MORTMAIN. 

Devise  to  a  charity — Leanng  powei^— Perpetidfy 

created  by  600 

iS»»  Onrilf.) 
MUNICIPAL  CORPORATION. 

May  apply  borongh  funds  to  oosts  of  oppontion  to 
a  bill  supposed  to  affect  the  corporate  property  ISS 

Ttanifer  of  property  to  new  corporation  imder 
Municipal  Act— Chatter — Trusta— Advsne 
daimanta — Abantcon  caas 187 

Indndng  another  to  personate  a  voter  for  town 
ooonoillors  is  an  offence,  thongh  the  person  did 

not  vote 648 

NEGHGENCE. 

Aotion  for,  by  keeping  diseasad  sheep — Sclenie^— 
Evidence S57 

What  is  sufficient  t«  sustain  an  M(i«n  for  iuuiy  by  450 


uui 
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NEWGATE. 
b  t  (rim  for  criminaU  only,  and  a  person  oan-       , 

Mtemt  ther*  ander  ciril  procen j>ag»  733 

NOTICE. 

Iht  ■  eeostfiietiT*  notice    43 

NUISANCE. 
nn  oel;  temponrjr,  oonrt  will  beaiUU  to  grant 

aiBJonctioD 139 

Fiem  of  pobtie  bodin  to  create   139 

Oteiwtkn  of  a  narigable  river  by  owners  of  a 

»l*f 388 

In  n  xtion  for,  plea  of  exeentTe  damage  done 

in  ibattment  of  it 448 

t]  aSmn  ia  its  manure  tmflic— .\cqnicscence  745 
Tbt  tabizsM  of  lessor,  and  not  tlic  tenant,  liable 

brduugi!  done  by  an  insecure  grating 800 

OUTLAWBV. 
•J^lawty  not  rereraed — Staying  prooeediogi  be- 
ewatptLis  an  ontlaw  416 

OVEBSEEBS. 
it&n  apinat,   for    dabta   due  from    outgoing 

iTBUcvrt...........* •..••••..•..••••....,,,,,,,,  6'0 

■tnaatment  rf,  in  extra-paroekial  places 686 

iffojatmait  of  a  single  overseer  is  bad 686 

(See  Pariih  Imt—Foor  Law.) 

PARENT  AND  CHILD. 
Cili  ftwa  a  child  to  a  parent  set  aside 162 

PARISH  LAW. 

Wick  is  tbe  boondary  of  a  parish  abutting  on  a 

,  '«'""r 374 

A  poll  may  be  demanded  at  a  reetry  meeting    ...  385 
Ctarehfite  in  original  and  district  parishes— 

tatomion  of  cburcli — Relinqnisbmeut  of  fees  610 
Atfioo  gainst  orenteets  for  debts    of  outgoing 

"f"«» 650 

^H'otaaa    of    orerseers    in   eztra-parocki4l 

fl^ 686 

^pwrtment  of  a  single  overseer  is  bad 686 

""tport  of  tbe  Registrar- General  not  oondu- 

■n  tiiat  a  place  ic  extra-parochial 686 

(See  Poor  Lata — Chitrch,  Law  o/— Sating — 
Ocenter.) 

PARLIAMENT. 

(See  Election  Law.) 

PARTNERSHIP. 

loMty  of  a  retiring  partner  of  a  firm  who  had 
■••le  »  eontract 15 

'««M  uceeeding  to  business  of,  not  liable  to 
•Uiplian  of  an  agreement  by,  without  express 
■Mite  sod  acquiescence  47 

*rtiel«  of  may  be  construed  by  usage  of  the 
lonies— An  omission  of  a  formality  may  be 
applied  by  aeqniescence 496 

■Itnde-maik  used  by,  passes  to  the  survivor 
■Ian,  on  the  sale  or  ralnatioo  of  partnership 
Propnty,  the  goodwill  of  the  partnership 
»*<»lil  be  bclcded  as  a  distinct  subject  of  value  561 

Praof  sgaiajt  joint  estate  for  dilapidations  oc- 
OBTJag  daring  partnership 580 

PATENT. 
^  •PpCcation  for  extension  of,  court  will  not  try 
^tS^j  of  patent—  Proper  questions  to  be  tried 
—  AtMonts  required — Opposition  —  Costs — 

PnctJM 101 

2j<^  by  defts.  to  suy  a  multiplicity  of  suits...  362 
Whoe  a  nultitade  of  suits  by    the  same  pit. 

'•■pectiag  the  same  patent — Stay  of  proceedings  .'■38. 
"*  Cesit  of  Chancery  will  Uke  the  trial  of  the 
pelait  01  aoeb  ease  before  itself,  instead  of  scnd- 

^  "t  it  te  a  court  of  Uw 690 

wnfneM  of— Sifemt  combuation  of  parts  766 
^ffBntioB  al  a  ksewa  instrument  to  a  new 
{■•IW  is MttlM subject  of  a  patent Sisj 


PLEADING. 
EQumr. 

Allegations  of  agency  and  receipt  of  money  by 
agent  page  28* 

When  not  demurrable  for  mullirarionsoess 408- 

Amendment  not  allowed  after  failure  of  proof  of 
a  oaae  depending  on  oolUteral  matter S73- 

Deft,  bound  to  answer  fully — for  purpose  of  excep- 
tions, no  part  can  be  assumed  as  true    ..711 

Plea  of  bankruptcy  since  suit  began  by  mortgagee 

against  mortgagor — Averment  747 

CoMMoir  Law. 

Joint  contractors — Judgment  ligainst  a  fourth  in 
a  prior  action i 34%- 

In  an  action  for  obstructing  a  watercourse — Repli- 
calion  of  excessive  damage  done  in  abatement 
of  it    448 

POACHING. 
(See  Gam*  Law.) 
POOR  LAW. 
Where  next  of  kin  is  a  pauper  lunatic,  adminis- 
tration granted  to  board  of  guardians  34& 

A  renting  for  an  indefinite  period,  with  occupi^ 

tionfora  year,  is  a  good  settlement... i. 411 

Action  for  debt  against  guardians — Lunitation 
of  time  for  suing — Exteusioa  of  time  by  Poor 

Law  Board 486- 

Appointment    of   overseers    in    extra-parochial 

places OSS' 

Court  will  review  refusal  of  justices  to  enforce  an 
order  of  a  board  of  guardians  on  a  parish  for 

contribotioa    720 

(See  Ottrtttr.) 
POOR  RATE. 
One  year's  rstes  must  be  paid  in  full  by  assig- 
nees nf  a  bankrupt 267 

Rateability  of  endowed   school,  school-house  and 

master's  residenoe  322' 

Of  railway — Profit  to  main  line   from  branch 

traffic 325 

Rating  of  houses  of  chaplain  and  medical  super- 
intendent of  a  Innatie  asylum G84 

Order  of  sessions  quashing  rate  need  not  durect  a 

new  one  to  be  made 730 

Costs  of  may  be  taxed  at  any  time  between  quar- 
ter nod  adjourned  sessions 730 

Assessment  at  annual  value — Corn    rentcharge 

payable  to  vicar  in  lien  of  tithes 769 

POWER. 
To  lease  given  by  will — What  is  a  fraud  upon  such 

power 68 

Death  of  the  object  before  appointment— Validity 

of  exercise  of  in  tbe  surviving  objects    7!> 

Appointment  in  favour  of  persons  not  the  objects 

ofsetasiile 7S 

A  lease  not  in  due  execution  of 342 

To  appoint  in  case  of  leaving  a  child — Exercise 

of,  where  no  child   704 

To  appoint  to  "all  and  every  or  any  child  or 
children "  gives  right  to  appoint  the  whole  to 

one  or  mors    82r> 

(See  Appointment — Marriage  Settlement.) 
PRACTICE. 
I.  Common  Law. 
IL  Eqditt, 

III.  Admibaltt.    (See  Admiralli/.) 

IV.  BAHKBUPrcr.    (See  Bankruptq/.y 
V.  BivoRCB.    (See  Dixmree.) 

VL  Pbobatk.    (See  Proiate.) 
I,  Equitjf. 
Where  a  married  woman  sues  by  next  friend  in 
respect  of  ber  separata  property,  the  husband 
should  not  be  coplt  with  her,  but  a  deft,  in 
the  suit  •••• 1? 
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MoUon  hj  one  of  co-defts.  in  the  suit  to  restrain 
a  co-deft,  from  prosecuting  an  action  refnsed 
witti  costs    pagt     14 

Sale  onder  decree — Kon-oompUance  with  for- 
malities    129 

Additional  eridenoe  not  allowed  on  a  rebearinK 
where  the  witnesses  were  such  at  the  original 
hearing  131 

Deft,  to  a  vendor's  snit  for  specific  performance 
cannot  more  for  a  reference  as  to  title  132 

Motion  to  assess  damages  on  an  injunction — 
Conto  144 

A  bankrupt  who  bad  obtained  property  by  fraud 
which  passed  to  the  assignees,  cannot  ht  com- 
pelled to  discovery  on  a  bill  filed  to  set  aside...  164 

Peraons  claiming  a  title  porely  adrerae  to  a  trust 
cnnnot  be  made  parties  to  a  snit  for  execution 
of  the  trust 187 

Omission  to  file  printed  bill    252 

Proceedings  in  chambers — Costs  of  adjoammeot 
intoconrt   282 

On  a  bill  for  specific  performance  of  an  agreement 
for  a  lease,  the  term  in  which  had  expired 287 

Motion  for  decree — Non-appearance  of  pit.— 
Affidavit 302 

Charges  for  printed  answer  onder  orders  of 
March  6 ~ 314 

Costs  of  production  of  documents 321 

'Costs  of  former  suit  unpaid — Further  time  ta 
answer    321 

Motion  to  dismiss  bill  for  want  of  prosecntion — 
Costs  361 

Affidavit  taken  by  the  cleric  to  a  solieitor  is 
sufficient < 404 

Order  for  attendance  of  witnesses  before  an 
arbitrator  is  of  course    405 

Order  for  oommissianer  to  take  evidence  abroad...  406 

Security  for  costs,  pit.  going  abroad  pending  snit    406 

On  motion  to  dissoivs  an  injunction  429 

Process  to  compel  performsnce  of  award  436 

Jievivor— 32nd  Consolidated  Order 436 

Deft,  out  of  jurisdiction — Appearance — Demurrer  471 

Where  payment  out  of  court  procured  by  fraud...  473 

Bedemption  snit  for  wife's  estate— Husband, 
thongh  bankrupt,  most  join    476 

Motion  to  make  an  award  an  order  of  court  must 
not  hetzparte  476 

An  order  by  a  judge  directing  a  hearing  before 
himself  not  the  subject  of  appeal 526 

In  case  of  a  multitude  of  auits  by  same  pit. 
respeetiag  same  patent  538 

A  woman  of  forty-nine  treated  M  put  cbild- 
bearing   533 

Payment  of  fund  out  of  court — Certificate  of  pay- 
ment of  legacy  duty  533 

Payment  «f  infant's  share  of  a  fund  in  court  to 
bis  solidtor    534 

ProductioB  of  documents,  when  farther  affidavit 
required  534 

A  petition  for  rehearing  on  behalf  of  *  pauper 
pit.  may  be  argued  by  one  counsel  only 556 

Infant's  rait— Next  friend— Conflict  of  interests 
with    557 

Issue  ievisavit  tu/  m»— Trial  before  the  court — 
Costs 566 

.Exceptions  to  answer — Discovery  from  iMukers  as 
to  third  parties— Proof — Admission  568 

IVhen  witness  partially  examined^When  new 
summons  necessary 569 

Where  parties  to  an  administration  suit  havs  mort- 
gaged their  sharsa,  the  mertgageet  may  be  made 
parties  by  rapplemental  order 570 

Petition— IrreleTaat  matter— Next  friend — Cost*  570 

Pit  having  aoqniesoed  in  infringement  of  a  right, 
may  not  restnun  it  until  |  he  has  proved  it  by  a 
trial  at  law 571 


Hearing  a  patent  case  before  the  court  instesd  of 

.   an  issue  at  law  po^  590 

Bill  by  heir-at-law — Issue  devitamt  vel  no»  not 

granted  as  of  course  595 

As  to  money  paid  into  court  under  the  Defence  Act  597 
Court  cannot  make  an  order  in  one  suit  for  pay- 
ment out  of  court  of  money  paid  in  in  anothersnit  589 
Reamendment  uf  bill  by  addition  of  a  new  co-pit. 

— Interrogatories  irregular 633 

Committal  (or  contempt  by  publishing  an  article 

in  a  newspaper 635 

Creditor's   suit — Death    of    pit. — Supplemental 

statement   643 

Service  on  deft,  out  of  jarisdietion 643,  644 

Extra-territorial  jnrisdiciion — Service  of  deft.  ...  644 
Conduct  of  proceedings  where  two  suits  for  the 

ssme  purpose 668 

Order  to  take  bill  pro  eonjiuo  against  a  deft,  out 

of  the  jurisdiction   674 

Party  returning  into  jurisdiction — C.  0.  18 674 

S<ilicitor's  costs — Chsrging  order  675 

Costs  of  two  petitions  to  take  a  fund  out  of  court 

disalbwed  677 

Prolixity  in  affidavit  of  merits  in  an  interpleader 

snit — CosU 677 

Charging  order — Costs  of  otakeholder  678 

Decree  out  of  jurisdiction — Extra-territorial  juris- 
diction of  court — Meaning  of  "any  suit"  in 

ConsoL  Order  10,  rule  7  70O 

Disclaimer  as  having  parted  with  posseision — 

CosU 753 

Security  for  costs  must  be  given  by  next  friend 
of  a  married  woman,  her  husband  being  bank- 
rupt      757 

Rule  that  court  will  not  decide  a  legal  title  on  de- 

mnirer  extends  to  an  equitable  title 792 

On  a  sals  in  Chanosry  by  sealed  tenders,  any 

per<on  may  apply  to  have  biddings  reopened ...  799 
Motion  to  take  affidavit  off  file  for  scandal  and 
irrelevancy 800 

II.  Comwum  Law. 

A  deft,  subpcenned  by  pit.  cannot  refuse  to  give 
evidence  till  expenses  paid  fthere  he  attended 
the  trial  as  deft  also 853 

Jury  msy  give  interest  on  a  policy  of  assurance 
under  3  &  4  Vict  c.  105,  ss.  33  &  34  173 

On  an  appeal  against  a  conriction  by  justices,  th* 
junior  counsel  for  the  apps.  opens  the  argument  S4I 

Taxation  of  costs  on  the  lower  scale,  where  no 
writ  of  trial  can  be  issued,  applies  to  deft  also  '257 

When  judge  will  refuss  to  sign  bill  of  exoeption* 
—New  trial S61 

After  applicaUoQ  to  judge  at  chambers  for  costs 
under  the  concurrent  jurisi^ction  clause  of  the 
the  County  Court  A^  the  appeal  must  b« 
made  to  the  court  418 

As  order  on  an  attorney  of  one  of  the  parties  to 
pay  costs  in  the  cause  is  bad,  if  the  "■■"■"""T 
oontdns  DO  notice  of  the  claim  420 

Insofiotent  proof  of  attempt  to  procure  service  of 
a  writ  on  a  Scotchman  having  a  branch  busi- 
ness in  London 515 

An  order  of  a  judge  not  set  aside  by  full  eourt 
without  previous  application  to  him   654 

In  prodnotMU  of  dootmients,  judge  cannot  dis- 
pense with  affidavit  that  tkey  are  neeesssry  ...  68S 

Certificate  that  action  was  fit  to  bs  brought  in  a 
Superior  Court    689 

Costs  of  witnssses  oalled  to  prove  damage,  the 
jury  finding  none  7SS 

C.L.P.A.,  s.  117— Notice  to  admit— Refusal 
Certifieate  of  judge  granted  four  months  aflar 
trial — Documents  not  proved— Costs  ef  proof ..  7SS 

Where  less  than  SOL  paid  into  court  and  taken 
out  by  deft  in  sstiifsetion— C^m v 7^^ 
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Wbm  ieft.  ha*  l*ft  tba  eoantry,  snrrioe  of  nils 
It  (Ilea  of  ntUooea  loffleient  to  entitle  pit. 

la  int  exeoatioa  page  730 

Bah  itwlnti  far  a  near  trial — Diaoontinaance — 

Cm 757 

Gm  of  Ki.  cannot  by  order  under  C.  L.  P.  A. 
gin  aa  afpeal  from  tba  reveaae  aide  of  it  to 

tkaEi.Ch.    835 

(Sea  Aimiral^  Cart—AUomef  and  Solicitor— 
Badnfttf—Cotlt—CotaUg  Court— Dioont  Court 
—OttkmTi— PUa£»g— Probate  Court— Winding- 

PRINCIPAL  AND   AGKNT. 
A  lUpbroker  amfdored  bjr  a  shipowner  ha*  not 

aatboritjr  lo  ebarter  abip  ooatrary  to  the  oarner'a 

oxpfos  inatroetiona    31 

Aitharitj  to  agent  aent,  bat  not  reoeired,  before 

{oadaanirel — Stoppage  m  (miutdt 125 

iUepiiooa  in  s  bill  in  aqnitf  of  agenej  and  raoeipt 

afaMotjrby  aicent 883 

BiB  hj  agent  taking  otdera  on  eommiaaion  againat 

^  friacipal  fcr  an  aeooont  313 

Vhon  agrnta  liable  for  each  other'a  frauda 357 

igat'a  aatbont;  to  bind  hia  principal    541 

(See  Factor.) 

PRINCIPAL  AND  SUEETY, 

When  biakrapl  remains  liable  to  889 

When  avM;  entitled  to  benefit  of  onmpoaition  le- 

oiiel  bjr  the  creditor 890 

imtj  ftr  a  aoatamplatad  partnership  afterwards 

fhangii,  i*releaa«! 330 

£antj  eaanot  pcore  againat  eatate  of  a  bankrupt 

Sna  of  wfaiefa  bis   principal  was  a  member 

vitboat  abowiag  priority  of  contract  bj  tba 
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I'nobaige  ef  aare^  to  a  oompoaition-deed  br  time 
eim  ta  the  debtor — Qnali6ed  reaerra  of 
Raa&s...... 646 

Vrhwofanraty  hj  tenant  for  life  from  payment 
of  alareat  on  a  debt  dae  to  tlie  aetata  extends 
•aly  t»  tbe  life-intareat  in  tba  principal 795 

Alwioament  of  a  policy  of  iosnTanoa  does  not 
J«iarge  aaitty 

PROBATE  COURT  PRACTICE. 
I>>aBegt*rei*rrBdto  in  the  arillmay  be  embodied 

ia  iha  rnAate 

Eiictef  Scotch  Coafirmation  Act 

Vrit  of  iaieoa  to  bring  np  a  prisoner  aa  a  witness 

BaM  be  had  from  a  common  law  court 

Vtdaa  iaibeace — WiH  in  favour  of  an  attomer— 

S«oe«aiy  proof .'.... 

^•nral  priw  wills  cannot  be  pot  in  OTideooe  to 

rXakUi  a  later  ooa    

A^aiBiBtntioB  of  the  goods  of  a/eb  <Uu  granted 

la  the  &own 

Ooa  rf  the  next  of  kin  of  foil  age  abroad,  limited 

IPint  to  the  other  aarriTors 

frirtiiiiiin  of  botli  attesting  witnesses  to  a  will, 

»*on  naeeaaaiy  

^"oteca  of  an  earliar  will  spporing  a  later  will 

«ntjtlad  to  oosU 

^te  admiaiatntioa  rtfoaed  to  a  creditor 

^a  paaad  Cor  rafbaiiig  adminislntioa  to  a  widow 

■hatteaaaata  rwiiist  af  a  farm  raqoiiing  a 

oaa'aAD 

^<i<*<MiMUaat  in  Scotland  aoeeptad  where  ez- 

•ntaiB  raidaat  abroad  araointed  attorneys  in 

Soodod  ta  tales  oat  adnunistration  

**>*t  0^  with  pqiefs  embodied  referred  to  in  the 

^- ~ 117 

"■■atCBlstor  died  abroad  learing  a  duly  executed 

*<i  li  Kagland,  it  ia  not  nacaaaary  to  inqoira 

rfWhadafcraigndainidl 117 

*■■(  a  nBoaat  adbtowladgment  of  execution 

rffS^,..^ 177 
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59 
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116 


Where  the  father  of  deceaaed  bad  not  been  beard 
of  for  twenty-six  years,  Conit  issaed  adminis. 
tralion  to  son's  goods  with  a  grant  to  the 
father jM^  243 

Notice  required  of  motion  for  a  conditional  order 
to  -uaign  an  administration  bond   243 

Cirenmstanoes  under  which  assignment  of  admin- 
istration bond  refused 243 

Parties  interested  under  a  will  cited  and  not 
appearing — Practice  300 

Pauper  lunatic  next  of  kin — Administration  under 
sect.  73  to  Poor  Law  Goardians 346 

Forms  of  probate  where  executors  in  India  and  in 
England 347 

Attestation  as  "  senrant  to  B."  withont  the  name, 
held  Buffiaent .348 

Scotch  con6rmation — Construction  of  statutes  ...  454 

Same  iaaaes  in  cross-suits — Staying  one  suit — 
Commission  to  examine  witnessea  456 

Principles  and  rules  of  in  awarding  coats  of  dis- 
puting wills 491 

Limited  grant  of  administration  to  the  purchaser 
of  a  bankrupt's  book-debts   519 

Duly  executed  paper  testamentary  on  the  face  of 
it— Absenca  of  aaimut  tatandi — Evidence...  518 

Pleading — Leave  to  introduce  new  plea— Plea 
"not  the  will  of  deceased  "—Practice  658 

A  paper  purporting  to  be  a  will,  but  making  no 
oevise  of  property,  not  admitted  to  probate  ...  809 

A  will  appointing  executors  in  England,  and  a 
codicil  appointing  executors  in  India 809 

Administration  da  bo*i$  nan — Amount  of  bond — 

Sect.  82 845 

(See  Wai) 

PRODUCTION  OF  DOCUMENTS. 
Practice— Costs  of. 321 

PUBUC  HEALTH. 

Laying  out  new  street — Bye-law — Whether  re- 
scinded by  333 

Markets — Penalty  under  bye-law — Bamalsy 333 

Meaning  of  wad  "  owner  "  in  section  relating  to 
private  ways— What  a  good  service  on  338 

Service  of  notice  to  repair  private  way  on  owner 
or  aome  inmate  of  his  place  of  abode — What 
sufficient 692 

QUARTER  SESSIONS. 
Costs  may  be  taxed  at  any  time  between  quarter 

sessions  and  adjourned  sessions  730 

Superior  Court  may  entertain  apedal  case  from, 
though  the  Act  states  tbst  tba  judgment  of 

the  Court  of  Sessions  shall  be  final  ..„ 827 

(See  Juitice  of  Peace) 

QUO  WARRANTO. 
Affidavit  must  show  that  soUdtor  is  duly  qualified  7S1 

BAILWAY. 

Railway  as  carriers — Conveyance  of  live  stock- 
Special  conditions — Bet^nableness  of — Rail- 
way and  Canal  Traffic  Act 89 

A  strip  of  land  separated  by  a  road  not  contained 
in  the  term  "  house"  imder  sect.  92  ef  Lands 
ClsoMS  Act 134 

Contract  with  landowner — Restriction  ss  to 
makiog  a  bridge  over  a  private  road — Right  to 
vary  sue  of  the  bridge — Effect  of  amalgama- 
tion of  the  company 157 

Rating  of— Profit  doived  by  main  line  from 
traffic  coming  from  branch  line  325 

Taxation  of  owner's  costs  in  case  of  land  taken  374 

Liability  for  damai^  to  mines  by  flooding 419 

Justices  who  are  shareholders  cannot  convict  a 
person  charged  with  travelling  on  the  line  with 
a  wrong  tidcet  423 

Sheriff  interested  as  shareholder  cannot  take  an 
inquisition  for  the  land  required  by  the  company  423. 
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nilirsTi  to  bo  borne  bj  each  tqaiUr  pag*  633 

It  is  »  qoastioa  for  the  J1117,  whether  elastic  silk 

webUog  is  within  the  Carriers'  Act  690 

Coets  of  on  pajment  in  and  oat  of  court  of  eom- 

peaaatkm  and  parchase-mone^  703 

Injuetion  against  for  a  nuisance  b;  mannre  traffic  745 
2{at  permitted  to  malce  ssme  charge  for  carriage 
whether  the  goods  brought  to  or  talceo  from  the 

statics  by  the  companj  or  not  814 

(See  ContoUdatim  Act — JoiiU  Slock  Costpaoy — 
iVtndaig-up.') 
RATIXG. 
Itateable  vslue  of  milling  power  possessed  hj  a 

waterworks  company 182 

Of  an  endowed  school,  scliool-hoase  and  master's 

residence 323 

Of  riilwsys — I'rolit   derired  \)J   main  line  from 

traffic  coming  from  branch 325 

Of  booses  of  chaplain  and  medical  attendants  of  • 

lanatic  ssjrlnm    t ^^ 

(S«  Poor  Itate.} 
RECEIVER. 
For  specialty  creditors  refused  where  mortgagee 

in  posseaaon 751 

BEGISTBATION  OF  DEEDS. 
An  agreement  not  under  seal  is  a  proper  subject 

for  registration    385 

The  earliest  nnmber  of  two  inslmments  purport- 
ing to  be  registered  on  the  same  day  and  boor 

has  priority 285 

REPLEVIN. 
Ceonty  Conrt  has  jurisdiction  in,  tbongh  question 

•f  title  arises 478 

REVERSION. 

Ssle  of  set  aside  for  inadequate  considerstioB    ...    75 

SALMON  FISHERY. 

(See  FUherg.) 

SALVAGE. 

Appoitionmsnt  of — ^Agreement  to  abandon  invalid  546 

(See  Maritime  Law.) 

SCOTLAND, 

CoofinnaUon  of  probate  by  Conrt  of 454 

SEA-SHORE. 
Owner  of  foreshore  may  prareot  tbe  nae  of  bathing- 
machines 

SEQUESTRATION. 
Bequest  in  angmentation  of  a  Tioarage^Com- 

memoratire  8*nDott — InsolTsney  of  ricsr   

SETTLEMENT  (MARRIAGE). 
Constroction  of — Property  held  not  to  be  within 

its  terms 

Appointment  in  farour  of  persons  not  the  objects 

of  the  power  sot  aside 

A  covenant  to  settle  after-acqnired  property  will 
not  affect  property  purcbaseil  by  a  married 
Woman  out  of  the  savings  of   ber   se|>smte 
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72 
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78 


143 


Joint  power  of  appointment — Mortgage — Succes- 
sive tenants  for  life — Proviso  as  to  proportion 
of  liab.Uity — Charf^e  on  the  inheritance 167 

Covenant  to  settle  after-acquired  property — Joint 
devise  to  hniband  and  wife  not  subject  to 373 

Joint  power  of  sppointment — Wife's  estate  not  in- 
demnified in  respect  of  husband's  debts — Set- 
off between  excess  and  arrears  of  interest  on 
different  mortgsges 400 

Trust  in  favour  of  an  invslid  marriage  nntil  aolem- 
oisstioD  enure*  for  tbe  benefit  of  the  settlor  ...  495 

F«w«n  of  tnstaes  to  vary  secorities  reviewed  ...  591 

Vesting  of  shares — Accruer   630 

Post-nuptial  by  expectant  hdr  for  bene&t  of 
ftmily 676 


Annuity  by  way  of  purehsse— Vsriation  of  secu- 
rities by  conrt  under  statntoiy  powers  of  in- 
vestment  P'f  '9* 

Power  of  appointment  to  "  all  and  every  child  or 

children' 8** 

SETTLEMENT  (PARISH). 
A  renting  for  an  indefinite  period  with  occnpa- 

tion  for  a  year  is  s  good  settlement    411 

{Sta  Poor  Lam.) 

SETTLEMENT  (VOLUNTARY). 
Where  donor  and  donee  sre  dead,  and  it  appeared 
that  donor  did  not  know  tbe  effect  of  the  deed, 

it  was  ordered  to  he  cancelled <* 

Is  wholly  good  or  bad,  and  th*  court  will  not 

modify  its  terms 

Gift  by  a  child  to  her  father  set  aside 

SHERIFF. 
Being  s  shareholder  in  a  railway  he  cannot  take 
inquisition  of  land  required  by  the  company.. 
SHIPS  AND  SHIPPING. 
(See  ilarilime  Law.) 
SLANDER. 
(See  UbeL) 
SOUCITOK. 
(See  AUomty  and  SoltcUor.) 
SPECIFIC  PERFORMANCE. 
Will  be  refused  where  the  terms  of  s  contract  are 
such  that  the  court  cannot  aecnie  th*  perlorm- 

ance  by  pit.  of  bis  portion  of  it 

Of  agreement  for  lease  of  a  bous*  when  "  fit  for 

habitation"     *5' 

Of  agreement  for  lease  filed  after  term  had  expired  287 
Court  can  give  damages  only  where  it  can  decree 

specific  performance   ^^"^ 

Of  an  agreement  for  a  lease    31S 

Statute  of  Frauds  set  ap  in  answer  to  a  bill  for 

agreement  not  void '^'^ 

Refused  when  there  was  a  trust  for  sale  with  the 
ccnsent  of  a  class,  and  the  death  of  one  of  tbe 

class  before  consent    ■*'** 

Refused  where  party  was  intoxicated 554 

Of  agreement  for  a  bona*  "  fit  for  habiution  "  ...  557 

Of  alease — Waiver  of  terms b72. 

(See  Vendor  and  Purchaser.) 

STATUTE. 
Jurisdiction  given  by — Cosw  of  sale  and  reinvest- 
ment of  purohsse -money    81I>- 

Application  of  special  Act  to  Lands  CUuses  Act  815» 
STOP  ORDER. 

Fund  in  court — Priorities  362 

STOPPAGE  IN  TRANSITU. 
Authority  of  agent  sent  off,  but  not  received,  bo- 
fore  arrival  of  goods    

SUCCESSION  DUTY. 

Marriage-settlement — Jointure — Ren tcharge .l": » 

liigbtof  jointresstoberelievedfrom,byowiitTol  (f  3.">.1. 

Ui:rivative  title  under  sect.  15— Object  of  scci.  'i  tfSi 

SUMMARY  CO.NVICTION. 

(See  Connction,  Summar};.) 

SUNDAY. 

A  farmer  is  not  within  the  Sunday  Observance  Act  CSa. 

SURETY. 

(See  Principal  und  Smrli/.) 

SURVIVOBSHIP. 

(See  WiU.) 

TAXES. 

(See  Aiccesiton  Dutj/.) 

TENANT. 

(See  Landlord  and  Tfonl.) 

TENANTS  IN  COMMON. 

Whether  dsviae**  took  a*  mirli, v 27  & 
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for  life  to  take  withoat  impeanhment  of  waste  370 
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Sale  ef  aiaiog  abates  set  aside  far  miarepresenta- 
tiaa  in  adrettisemeot  as  to  ownarship 82 
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employing  him  to  bny,  is  void    page    82 
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((tountil. 

■•(■Mkr  JAMn  Patubon,  Eh|.,  of  the  Middle  Temple, 
B«TTlAer-ftt-Law. 

fYtdof,  July  31. 
(PfMot— Tb«    Right    Hon.    Lordi   Wensletdale, 
Crelmspobd,  and  Kniosoowic.) 
Tbb  Falkland. 
The  Navioatob. 
fly    CatH$i(m — Changing  tack — Wearing — 
/fegligeaet, 
Wim  a  taitl  it  BaSing  tgxm  a  »i»d  and  paisesjrom 
•w  look  to  aaolhtr,  tkt  wuai  and  ordinary  mode  of 
efedimg  (Ait  dutmge  is  bg  tacking,  and  not  bg  umtring. 
At  MMeb  wUeft  are  navigating  near  to  the  one 
■Uei  ie  dumgiaff  ier  tack  naluraUy  expect  that  the 
enfiiiirjf  method  of  going  about  will  be  purtued, 
lit  mmtrnnt,  aaed  therefore  unexpected,  operation  of 
veering  mi^  not  to  be  retorted  to,  wilettfor  tome 
foi  reoMM,  nor  vilhotU  tvffiaent  tea  room  for  the 
frpoit.    Bence,  if  in  wearing  a  vetul  negligenllg 
iejere  oMtier,  the  former  it  liable  for  the  damage 

TUswis  la  tppeal  from  a  decree  of  the  High  Coart  of 
hhunlXj  ia  two  suits  for  damage  by  collision  between 
tk*  thip  Falilamd  and  the  barque  Navigator,  off 
Dwipw.  At  tfa*  time  the  Navigntor  had  com- 
>MBad  waariag,  and  in  doing  so  saw  the  Falkland 
ahead  aboat  half  a  mile  off,  when  the  Navigator't 
htfan  was  pat  bard  aport,  and  was  broaght  to  the  wind 
•a  the  (ttrixMrd  tack.  The  Falkland,  instead  of 
fortJBg  her  helm,  starboarded  her  helm  and  ran  into 
^Nmigitar.  The  jadge  of  the  Admiralty  Court 
h(U  the  FaBdand  was  to  blame. 

*«,  Q.C.  and  Potter  for  the  app.  the  FaUand. 

Dr.  TMn,  Q.C.  and  Clarkson  for  the  resp.  the 
fmigmtr.  Cur.  ado.  vult. 

uti  Ckbjuford. — The  questions  upon  these 
~  '  I  Stem  danitu  or  sentences  of  the  learned  Jadge 
So.  Ml. 


of  the  Conrt  of  Admiralty  do  not  inrolre  any  dispote 
upon  facts,  bat  require  the  appKcation  of  naatical 
skill  and  experience  to  determine  to  which  of  the  two 
vessels  the  blame  of  the  collision  is  attribntable.  The 
facts  may  be  shortly  stated.  The  Navigator,  an 
American  barqnr,  and  the  Falkland,  a  British  ship, 
abont  five  o'clock  in  the  morning  of  the  6th  Feb.  1863, 
were  off  Dungeness.  The  wind  was  west,  and  the 
morning  thick  and  hazy.  Both  Teasels  carried  the 
usual  lights.  The  Navigator  was  proceeding  down 
Channel  on  the  port  taek,  doee  hauled  under  two 
double-reefed  topsails  and  foretopmast  staysail.  The 
Falkland  was  following  the  Navigator  at  the  distance 
of  about  three-quarters  of  a  mile  on  her  starboard 
quarter,  also  close  hauled  on  the  port  tack,  under 
topsails,  jib,  foretopmsst  staysail  and  spanker.  The 
Navigator,  intending  to  change  from  the  .port  to  the 
starboard  tack,  instead  of  going  about  in  the  usual  way 
by  tacking,  put  her  helm  aport,  and  commenced  wear-' 
ing  round.  While  in  the  act  of  wearing,  the  Falkland 
was,  for  the  first  time,  seen  from  on  board  the  Navi- 
gator, her  red  light  appearing  abont  two  points  on  the 
Navigator't  starboard  bow,  the  green  light  of  the 
Navigator  becoming  Tisihle  to  those  on  board  of  the 
Falkland.  The  Navigator,  in  order  to  complete  the 
operation  of  wearing,  continued  her  port  helm.  The 
Falkland,  still  upon  the  port  tack,  kept  her  wind  until 
shortly  trafora  uis  colliuon,  when  her  helm  was  pat 
down  for  the  purpose  of  diminishing  the  force  of 
the  expected  blow.  The  Navigator,  as  she  ap- 
proached the  Falkland,  put  her  helm  hard  aport, 
and  ran  stem  on  into  the  FaUdands  starboard, 
bow,  leaving  there  her  billet-head  and  part  of 
her  cutwater.  Cross-suits  were  instituted  in  th» 
Conrt  of  Admirslty  by  the  owners  of  the  rtapectiTs 
Teasels  for  the  injuries  they  bad  both  sustained 
by  the  collision.  On  the  part  of  the  Navigator 
it  was  insisted  that  the  Falkland  was  alone  to  blame 
for  not  hanng  ported  her  helm,  by  which,  it  ww 
said,  the  collision  might  hare  been  aToided.  It  waa 
contended,  on  behalf  of  the  Falkland,  that  the  Navi- 
gator, before  she  attempted  to  go  about,  ought  to 
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bare  ascerUioed  that  there  was  room  for  her  to  wear 
■bead  of  the  FuUlaml,  and  that  when  she  found 
that  this  could  not  be  done  the  was  bound  to  go 
astern,  and  thut  she  could  not  force  the  Falkland  to 
port  her  helm,  and  in  effect  to  wear  roand  also. 
The  learned  judge  of  the  Court  of  Admiralty,  with 
the  assistance  of  the  elder  brethren  of  the  Trinity- 
boDse,  held  that  tlie  Falkland  was  solely  to  blame; 
that  those  on  board  of  her  were  well  aware  that  the 
Navigator  was  wearing,  and  ought  to  hare  ported  in 
time  and  not  starboarded,  and  that  no  blame  attached 
to  the  Navigulor,  and  he  dismissed  the  suit  of  the 
Falklnnd  against  the  Navigator  with  costs  ;  and  in 
the  suit  by  the  Navigator  against  the  Falkland,  he 
pronounced  for  the  damage  proceeded  for,  and  con- 
demned the  defts.  in  costs.  From  both  these  decrees 
the  owners  of  the  Falkland  appealed.  On  the  bearing 
of  the  appeals  their  Lordships  had  the  osnal  advice  and 
assistance  which  they  require  in  all  canes  where  nau- 
tical knowledge  is  necessary  to  enable  them  to  arrive 
•t  a  satisfactory  determiiiuiion.  It  would  have  been 
great  satisfaction  to  them  if  their  nautical  assessors  had 
agreed  with  the  Trinity  Musters,  by  whose  skill  and 
judgment  the  learned  judge  u(  the  Court  of  Admiralty 
was  guided ;  but  unfortunately  there  is  a  complete  dif- 
ference of  opinion  between  them.  The  difficulty  which 
this  conflict  of  opinion  throws  npon  the  eomrailtee  in 
cases  like  the  present,  wbicli  require  technical  knowledge 
for  their  correct  decision,  hiw  been  often  felt,  and  was 
acknowledged  in  the  case  of  the  Julia,  14  Moo.  235, 
to  which  reference  has  been  made  more  than  once 
daring  the  present  sitting.  Undoubtedly  their  Lord- 
ships did  not  mean  by  tlii^ir  obserratious  in  that  case 
to  express  a  determinaiiun  never  to  disturb  a  judgment 
in  the  Admiralty  Court  which  was  founded  on  a 
question  of  seamanship,  but  merely  (as  was  stated  in 
ibt  case  of  the  Uinnthuha)  that  they  would  always 
feel  extreme  reluctance  in  reversing  a  decision,  the 
propriety  of  which  depended  npun  the  correctness  of 
the  judgment  formed  by  persons  of  nautical  skill  and 
experience.  But  if,  aided  by  technical  knowledge  and 
experience  of  equal  auiliority,  their  lordships  are 
satisfied  that  the  view  tnken  in  the  court  below  is 
erroneous,  tbey  cannot  shrink  from  the  duty  of  acting 
upon  their  judgment  thus  informed  and  eulighteneX 
without  abandoning  their  functions  as  an  appellate 
ttibonal  in  all  cases  of  this  deseriptiou.  In  the  ob- 
servations which  follow,  their  Lordships  most  be  under- 
stood as  expressing  their  own  ooncliuions,  derived  from 
tbe  advice  of  their  nautical  assessors,  and  the  reasons 
which  have  induced  tbem  to  adopt  their  opinions  in 
preference  (o  those  of  the  Trinity  Masters  in  the 
CQurt  below.  Tbe  fin>t  matter  to  be  considered  is  the 
manoeuvre  of  the  Navigator  in  wearing  round.  When 
a  vessel  is  sailing  upon  a  wind  and  passes  from  one 
tack  to  another,  the  nsnal  and  ordinary  mode  of 
effecting  this  change  is  by  tacking,  and  not  by  wearing. 
As  vessels  which  are  navigating  near  to  the  one  which 
is  changing  her  tack  naturally  expect  that  the 
ordinary  method  of  going  about  will  be  pursued,  the 
nnusnal  and  therefore  unexpected  operation  of  wearing 
ought  not  to  be  resorted  to  unless  for  some  good 
reason,  nor  without  sufficient  set  room  for  the  purpose. 
The  learned  judge  of  the  Court  of  Admiralty 
pnt  it  to  the  Trinity  Masters  to  determine 
why  tbe  Na::igator  wore  instead  of  tacking,  to 
which  it  does  not  appear  that  they  gave  any  answer. 
Id  the  printed  case  of  the  Navigator  it  is  stated 
that  "  the  weather  having  cleared  up,  vessels  at  anchor 
in  Dungeness  roads  could  be  seen,  and  it  was  deemed 
pmdeat  to  wear  the  ba'que  from  the  port  on  the  star- 
board tack."  The  approach  of  the  Navigator  near  to 
tba  Teasels  in  the  Dungeness  roads  may  have  been  a 
good  reason  for  ber  going  about,  but  affords  no  ex- 
^amUioa  of  tbe  preference  of  wearing  to  tacking. 
Bat  it  is  eTideot  that  tbe  sails  which  the  Navigator 


was  carrying  were  not  sufficient  to  keep  ber  under 
command,  and  there  can  be  no  doubt  that  she  wore 
because  she  was  unable  to  stay  for  want  of  a  proper 
amount  of  canvas.  She  was  certainly  at  liberty  to 
wear,  or  to  stay,  if  there  was  no  impediment  to  either 
coarse ;  but  before  she  deeided  upon  wearing,  she  ought 
to  have  been  sure  that  there  was  room  to  perform  that 
evolution.  Now,  before  she  wore,  it  is  quite  certaia 
that  the  Navigator  bad  never  seen  the  Falkland  at  all, 
although  thj  Falkland  had  seen  the  Navigator.  The 
course  of  wearing  was  therefore  adopted  vrilboat 
reasonable  and  proper  precaution.  Bat,  assuming  that 
wearing,  instead  of  tacking,  was  a  justifiable  coune 
for  the  Navigator  to  pursue,  there  could  be  no  good 
reuon  for  her  perseverance  in  it,  and  her  determination 
to  complete  the  circuit  to  the  other  tack,  when  she  foood 
the  Falkland  in  her  way.  Having  in  the  act  of  wearing 
observed  the  light  of  the  Falkland  about  two  points  on 
her  starboard  bow,  it  was  tbe  duty  of  the  Navigator 
to  pass  to  leeward,  and  not  to  attempt  to  cross  the 
FalhUmdt  bows.  At  tbe  time  when  the  Navigator 
first  saw  the  Falkland  on  her  sUrboard  bow,  her  head 
was  about  south-east,  and  the  wind  being  west  she 
was  going  free,  and  was  bound  to  give  way  to  a  vessel 
close  hauled  as  tbe  Falkland  was.  With  respect  to 
the  Falkland,  althongh  she  saw  tbe  Navigator  in  the 
act  of  wearing,  there  was  nothing  to  indicate  to  ber 
that  the  Navigator  was  merely  changing  her  tack,  but 
tbe  act  of  wearing  itself  might  reasonably  lead  to  the 
belief  that  she  was  intending  to  bear  away  up  cbanneL 
At  all  ewnts,  when  the  Falkland  saw  a  vessel  with 
the  wind  free  coming  towards  her,  she  was  perfectly 
right  in  acting  npon  the  well-known  rule  and  keeping 
her  tack,  instead  of  giving  way  by  porting  ber  helm. 
And  when  a  collision  appeared  inevitable,  she  was 
quite  right  in  starboarding  ber  helm  at  the  last 
moment  in  order  to  diminish  the  force  of  the  coming 
blow.  For  tliesa  reasons  their  Lordships  cannot 
concur  in  the  judgment  of  tbe  learned  judge  of  tbe 
Court  of  Admiralty,  but  they  must  recommend  to  Her 
Majesty  to  reverse  the  decrees  in  both  suits,  and  in 
the  suit  of  the  Falkland  against  tbe  Navigator  to 
pronounce  for  the  damage  proceeded  for,  but  in  both 
suits  without  costs  of  tbe  appeal  on  either  side. 

Decree  rtveried. 

Apps.'  proctors,  PritAard  snd  Sum. 

Resps.'  proctora,  Clariton,  Son  snd  Cooper. 


ifonday,  Aug.  3. 

(Present— The  Right  Hon.  Lord  KiNasoown,  Kmoirr 

BBt;cE,  L.J.,  and  Tubxeb,  LmT.) 

Tathax  v.  Amdbbb. 

Ueit— Bankruptcy— Order  and  diipoiUion  of  bank- 
rupt—Poueuion  of  good*  a$  regard*  lien—CieU 
laut. 

At  a  muting  o/L:*  creditor*,  A.  datmed  certain  pro- 
pertg  pledged  to  Km,  and  it  va*  agreed  to  place  tko 
lame  in  the  hand*  of  third  pertont  lo  he  told,  and 
$ueh  pertont  look  potsetiion  acctrdingfy.  Afler- 
mtrdt  a  petition  for  adjudication  of  bankruptcy 
wa*  pre»enttd  againtt  L.,  and  he  wot  made  a  bank- 
rupt: 

Beld,  that  the  good*  were  no  longer  in  the  order  and 
ditpoiition  of  L.  at  the  time  of  the  bankrupteg. 

The  general  ride  of  the  civil  law  wat,  that  pottettion 
of  moveablet  teat  not  neeettary  lo  the  validity  <jf  a 
lien,  whether  created  by  contract  or  act  oflaa,  and 
that  luch  lien  vould  attach  upon  moveabU  property 
even  in  the  handi  of  a  bona  fide  uurchater  uithout 
notice.  By  the  Roman  Dutch  mw  (Am  rule  un* 
modified,  and  if  good*  left  in  thepouuaion  of  tha 
mortgagor  losrs  iM  or  mortgaged  to  ath  ird  perton, 
they  oovid  not  be  fblloietd  into  the  handtqftuck 
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tm^tntfar  mdat ;  hmt  tk»  contract  wai  bmdiag 
M  Ik  JAlor,  and  the  good$  thttiuelvet  might  be 
iabp  ifl^  remained  in  hit  hands. 
Itiins  an  appeal  from  two  orders  of  the  Soprcme 
CiBt  of  C«;loD. 

Cbriea  HargraTcs  LedwirJ,  of  Colombo,  in  Ceylon, 
mati  on  bu^ess  as  an  aaetioneer,  ebapman,  and 
Uk,  sod  od  the  23ad  Dae.  1857  iuned  a  circolar 
Miaf  ba  inability  to  pay  his  debts,  and  cooTeninK  a 
a«iia{  of  his  creditors  for  the  following  day.  The 
m£tm  DMt  on  the  23rd  Dec,  and  appointed  Arthor 
Wdia|tea  Heaie  and  Thomas  SpoSoith  to  represent 
lbs  iitsregts,  sad  to  take  possession  and  charge  of  all 
tbi  iMhnt's  property.  They  did  so,  ths  property 
iiwiiliiH  soUy  of  stock-in-trade,  botuebold  fornitare 
mA  kook-dibts.  They  remained  in  possession,  realising 
fatiegi  tbetecrf;  oiitil  8th  Feb.  I8S8,  when  the  said 
C  H.  Lidwird  was  dniy  declared  an  insolvent  by  the 
IWriet  Owit  rf  Colombo,  in  respect  of  the  swd  act  of 
■Mhncy  committed  by  him  on  the  23rd  Dec.  1857  ; 
■1  Ibe  spps.  Christopher  Tatham  and  Robert  Dawson 
Kaoniaa  wsr  appointed  the  assignees  in  snbgtitotion 
far  KtsBS.  Heak  and  SpoSbrtb. 

Tbe  laid  Arthor  Wellington  Heale  and  Thomas 
Spo&itb  wart,  on  the  said  8th  Feb.,  appointed  pro- 
liMal  awgnees,  and  afterwards,  on  the  19th  Feb. 
ISSt,  wtn  appointed  assignees  of  the  estate  of  the 
■ximt.  Amongst  the  persons  who  claimed  to  be 
<n£tMs  of  the  said  iasolnnt,  and  who  were  present 
<t  tbt  msatings  of  the  creditors  of  the  insolrent,  and 
ncadia  the  choice  of  assignees,  were  the  reaps. 
Tbeitap.  Chiistoffeliz  clumed  to  be  a  creditor  of  the 
t  in  the  snm  of  650^  and  interest  on  a  common 
'  bond  dated  the  24th  Marcb  I8S7.  This  bond 
1  a  genera]  hypotheeatory  claaae,  in  the  fol- 
•■riag  words  :  "  And  I,  the  said  Charles  Hargrares 
Wwiri,  fnrther  declare  to  bind  myself,  my  heirs, 
ueolen  and  administrators,  and  all  my  property, 
laraaUs  and  immoveable,  wheresoever  sitnated,  which 
I  ta  now  passesaed  of,  and  whatever  I  shall  hereafter 
'•"Be  poasnsed  of,  as  security  for  the  due  payment 
<(  tbi  said  snm  of  6iOL  together  with  interest  thereon." 
S«ieof  the  property  of  the  insolvent,  which  be  pos- 
Mnd  or  which  belonged  to  him  at  the  time  of  the 
*i><>tioa  of  the  said  bond,  or  which  he  afterwards  sc- 
leiwd,  was  at  any  time  delivered  to  the  resp.  Chris- 
trfdn,  or  to  any  one  on  his  behalf,  but  the  same  (with 
^  Rceptiaa  ot  sncb  articles  as  were  sold  or  otherwis; 
*P"«1  of  by  the  insolvent)  always  remained,  with 
tbeeoiatot  and  permission  of  the  said  Luke  Pbilip 
'^nKoffdaz,  in  the  possession,  order  and  disposition  of 
>k«  mdvent,  down  to  the  time  when  they  were  taken 
^'*•■sn  of  by  the  said  Arthur  Wellington  Heale  and 
Tlwnas  Spofforth,  as  aforesaid. 

The  resp.  Andree  claimed  to  be  a  creditor  of  the 
"vtrcat  in  a  aom  of  450{.,  on  a  bond,  dated  21st 
^- 1857,  payable  two  months  after  demand.  This 
''*i  oootained  an  hypotheeatory  clause  in  the  follow- 
"f  words : — "  For  which  payment  of  principal  and 
Umat  to  be  well  and  truly  made  I  have  bound,  and 
*?  tbwe  pteaents  do  bind  myself,  my  heirs,  executors 
m  sdnmnstrators,  and  all  my  property  whatsoever, 
"^  Mfedally  mortgage  and  hypothecate  the  houae- 
boU  fsnitore,  plate,  glass,  pictares,  horses,  mules, 
""*^«^  and  other  articles  twlonging  to  me,  the  said 
*^bariea  Haigiatea  Ltdward,  and  described  in  the 
■^•"d  catalogue  marked  A,  and  possession  of  which 
tm  funitsre,  plate,  glass,  pictures,  horses,  mules, 
""fkwy  sad  other  articles,  I  have,  with  these  presents, 
jjli'Med  to  the  said  Archibald  Stephen  Andree." 
*•••  of  the  property  of  the  insolvent  which  he  pos- 
""'^  or  wbicb  belonged  to  him  at  the  time  of  the 
"*«»»  of  the  said  bond,  or  which  is  described  in  the 
y°Ce  marked  A,  referred  to  in  the  ssid  bond  and 
***••  finTcto,  nor  any  other  property  which  he 
'^'^ntkt  acquired,  was  at  any  time  delivered  to  the 


resp.  Andree,  or  to  any  one  on  his  behalf ;  but  the 
articles  mentioned  in  the  said  catalogue,  and  all 
other  the  property  of  the  said  insolvent  which 
belonged  to  him  at  ths  time  of  the  execution  of  the 
said  bond,  or  afterwards  (with  the  exception  of  snch 
as  were  sold  or  otherwise  disposed  of  by  him), 
always  rsmsined,  with  the  consent  and  permission  of 
the  swd  resp.  Andree,  in  the  possession,  order  and 
dispoation  ot  the  insolvent,  down  to  the  time  when 
they  were  taken  possession  of  by  ths  sud  Arthur 
Wellington  Heale  and  Thomas  Spofforth,  as  afore- 
sud. 

On  proof  of  debts  against  the  estate  of  the  in- 
solvent, the  resp.  ChristoSelsx  claimed  a  preference 
over  the  other  creditors  of  the  estate,  and  to  have  a 
charge  on  ths  property  of  the  said  insolvent,  in  tespeot 
of  this  hypotheeatory  eUnse  contained  in  his  bond. 
Ths  resp.  Andrse  also  dsimed  a  preference  over  the 
other  creditors,  and  t«  have  a  charge  on  the  property 
of  the  insolvent,  and  particularly  a  charge  on  the 
articles  described  in  the  said  catalogue  annexed  to  his 
bond,  in  respect  of  the  hypothecstory  cUnse  contained 
in  his  bond. 

After  hearing  evidence,  these  claims  to  preference 
were,  on  the  ISth  March  1858,  disallowed  by  the 
District  Court  of  Colombo.  The  resps.  thereupon 
appealed  from  the  deebion  of  the  District  Court  of 
Colombo  to  the  Supreme  Court  of  Ceyion,  and  the 
appeal  was  heard  on  the  IStb  July  1858.  On  soch 
appeal  the  connael  for  the  assignees  contended, 
amongst  other  things,  in  support  of  the  dedaion  of 
the  District  Court  of  Colombo,  that  the  general  hypo- 
theeatory chiuse  in  the  bond  of  the  resp.  Christoffelss 
wss  inoperative,  and  gave  him  no  preference  as  sgunst 
creditors.  That,  to  entitle  him  to  snch  preference,  a 
delivery  of  the  things  pledged  was  necessary  by  the 
Soman  Dutch  law.  That  even  if  the  hypotheeatory 
clanse  was  originally  operative,  still,  that  as  by  an 
ordinance  (No.  7  of  1853)  the  law  in  Ceylon  is  assimi- 
lated to  that  of  the  English  Bankrupt  Act,  12  &  IS 
Vict,  c  106,  and  as  all  the  property  of  the  insolvent, 
to  which  the  hypotheeatory  clause  could  rekte,  re- 
mained with  the  oonsent  of  the  resps.  in  the  insolvent's 
possession  at  the  time  of  the  committal  of  the  act  of 
insolvency,  and  down  to  the  time  of  their  being  taken 
possession  of  by  the  assignees,  they  mnst  be  deemed  to 
have  been  in  tne  reputed  ownership  of  the  insolvent 
with  the  consent  of  the  true  owners,  and  to  have 
passed  to  bis  assignees.  T^at  the  general  hypotheeatory 
clause  in  the  bond  of  Aodree  was  inoperative  as  against 
creditors  for  the  same  reasons  as  were  urged  against  the 
validity  of  the  corresponding  clause  of  the  bond  of  the 
resp.  ChristoSelsz.  That  the  specification  of  certain 
property  in  the  catalogue  referred  to  iu  Andree's  Irand 
gave  it  no  greater  force  or  effect  than  the  bond  of 
Christoffelsz,  because  there  wss  no  delivery  of  the 
articles  specified  in  the  catalogue.  That  fnrther,  the 
giving  of  the  bond  to  Andree  was  not  for  a  present 
consideration,  but  was  voluntary  and  in  contemplation 
of  bankruptcy,  and  therefore  void  as  a  fraudulent 
preference.  Upon  the  bearing  of  the  said  appeal,  the 
Supreme  Court,  on  the  15th  July,  made  an  order 
reversing  the  decision  of  the  district  court,  so  far  as 
it  related  to  the  claim  of  the  resp.  Christoffelss,  and 
declaring  that  he  was  entitled  to  a  preference  over  the 
other  creditors  on  his  bond,  bnt  the  claim  of  the  resp. 
Andree  was  sent  back  to  the  district  court  for  recon- 
sideration. The  claim  of  the  resp.  Andree  was  again 
investigated  by  the  district  court,  which  on  the  Ist 
Nov.  1858  declared  bis  claim  preferent  as  to  the 
property  specially  described  in  the  catalogue,  and  as  to 
ths  other  property  declared  him  entitled  to  a  prefer- 
ence over  all  the  other  creditors  except  the  resp. 
Christoffelss.  On  appsal  from  this  decision  the 
Supreme  Court,  on  the  7tb  Jane  1859,  made  an 
order  affirming  the  same. 
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The  judgment  of  the  Supreme  Coart  of  Cejlon  in 
the  principal  point  wu  delivered  by  Sir  W.  C.  Roire,  u 
follows : — 

"  The  proceedings  in  this  case  harins  been  read,  it  is 
considered  and  adjudged  that  the  interlocntor7  order  of 
the  District  Court  of    Colombo,   of  the    1 2th  March 
1858,  be  set  aside.     In  this  case  Luke  Philip  Cbristof- 
felsz   and   Archibald   Stephen  Aiidree,  eacli   of  them 
holding  a  notarial  instrument  bjr  which  certain  property 
of  Cliarles  Hargraves  Ledward,  an  insolvent,  was  hypo- 
thecated with  them  for  their  respective  debts,  claimed 
io  the  District  Court  of  Colombo,  by  virtue  of  those 
instruments,  to    have  those  debts    paid  oat  of  the 
proceeds   of    the   estate,    in    preference   to  the  other 
creditors.     This  claim  the  district  jadge  in  each  case 
disallowed,  against  wliich  decision  these  creditors  have 
now  appealed.    There  being  some  difference  both  as  to 
the  form  of  the  instmmenta  and  the  facts  of  the  trans- 
action as  they  affect  these  parties  severally,  w«  shall 
deal  with  the  case  of  Christoffelsz  first.    At  the  time 
of  th*  act  of   insolvency  Ledward   had  nothing  but 
moveable   property,    and  all  that  property,  altbouEh 
hypothecated  to  Christoffelsz,  was  indisputably  in  the 
possession  of  the  insolvent  as  the  repated  owner,  and 
that  being  so  it  was  contended  in  this  court,  as  it  had 
been  before  contended  in  the  court  below,  that  the 
district  judge  had,  under  the  49th  section  of  Ordi- 
nance No.  7  of  18.13,  power  to  order  the  lame  to  be 
■old  for  the  benefit  of  the  general   creditors ;    and 
the    case  of   Xt/an  r.  llowU,   1   Atlc,  was  pressed 
npon  Ds    as  a    leading   authority   npon    this    point. 
That  any  man  should  be  suffered  to  obtain  for  himself 
a  fictitious  credit,  by  remaining  in  possession  and  hold- 
ing himself  out  to  the  world  as  the  ostensible  owner  of 
valuable  property  op  to  the  period  of  insolvency,  and 
that  upon  such  insolvency  some  individual  creditor 
should  by  virtue  of  some  special  security  step  in  and 
■weep  all  that  property,  to  the  prejudice  of  the  general 
creditors,  is  a  state  of  things  so  contrary  to  the  first 
principle!  of  sound  credit  and  common  justice  that  it  has 
been  expressly  provided  against  by  the  law  of  England 
io  the  Act  of  Parliament  from  which  this  49th  section 
of  Ordnance  No.  7  of  1853  is  clearly  borrowed.     But  it 
doei  not  seem  to  have  occurred  to  those  who  framed 
this  Ordinanoe  that  it  was  to  come  into  operation  and 
BBSt  be  construed  in  connection  with  the  Roman  Dutch 
law  which  prevails  in  this  colony,  and  which  sanctions 
a  form  of  hypothecation  such  as  was  adopted  in  this 
instance  by  Ledward.    That  form  is  neither  that  of  a 
mortgage  nor  of  a  bill  of  sale ;  it  nmply  pledges  the 
property,  without  purporting  in  any  manner  to  pass 
that  property  itself,  or  to  give  the  dominion  over  it  to 
Christoffelsz.  The  district  judge  was  therefore  of  opinion 
that  the  ease  provided  against  m  the  49th  section   of 
Ordinance  No.  7  of  1 853,  namely,  of  a  reputed  owner 
continning  in  possession   by  permissian    of  the  tms 
owner,  had  not  arisen  in  this  instance,  Christoffelsz  not 
being  in  any  legal  sense  the  troe  owner  of  this  property. 
In  this  view  of  the  case  we  conoor,  and  that  being  so, 
have  carefully  eonsalted  the  Roman  Dutch  authorities 
to  ascertain  whether  the   general  creditors  have  any 
Temedy  by  that  law,  independently  of  the  ordinance. 
Those   authorities  differ  considerably  on  this   point; 
a  difference  indeed  which  we  may  sometimes  expect  to 
find  in  works  which  for  the  most  part  profess  only  to 
record  the  individoal  opinion  of  text  writers,  or  the 
law  as  it  was  nnderstood  by  them  to  prevail  in  the 
different  provinoes  or  mimicipalities  of  Holland.    In 
this  very  instance  Uattbseo*,  de  Anctioniboa,  253,  and 
Vanderlinden,  176,  have  been  cited  on  one  aide,  and 
Grotins,  book  S,  e.  48,  •.  38,  on  the  other,  aa  giving 
veraiona  of  the  law  on  this  point  which  arc  p^ectly 
conflicting,  whilat  the  note  to  the  latter  state*  that  the 
law  aa  kid  down  in  the  text  of  Orotini,  although  the 
law  of  Holland,  was  not  the  law  of  Amsterdam.    We 
And  abo  Bnrg*,  toL  3,  p.  572,  dting  Yoet,  lib.  SO, 


tit.  1,  n.  13,  as  an  authority  for  the  proposition  that 
even  in    a  conenrsns  of   creditor*    the    contract  of 
hrpotbeca  alone  would   not    give  the    creditor   any 
preference,  unless  the  mortgage  bad  been  fallowed  by  de- 
livery— a  proposition  which,  on  reference  to  the  original 
text  of  Voet,  we  think  that  that  text  does  not  bear  out ; 
a  result  which  shows  the  importance  of  consulting  tho  . 
original  instead   of  adopting  as   a   matter   of    course 
other  versions  of  authors  whose  confessedly  nnclaasical 
and  sometimes  nngrammatical  latinity  makes    them 
difficult  of  interpretation.     Taking  the  original  text  of 
Voet,  therefore,  as  the  most  trustworthy  antbority,  we 
arrive  at  the  conclusion  that  according  to  the  Bomaa 
Dutch  law,  as  he  lays  it  down,  the  creditor  who  hold* 
an    instrument   of    hypothecation,   such   as    that   of 
Christoffelsz,  althongh  he  could  not  fallow  and  take 
the  property  if  it  had  passed  into  the  hands  of  a  third 
party  for  valaable  consideration,  is  entitled  to  priority 
over  all  nnsecnred  creditors  when  that  property  still 
remains  in  the  hands  of  the  grautorof  that  instrument. 
The  district  judge  seems  to  have  arrived  at  the  same 
conclusion  as  far  as  this  principle  is  concerned,  but  ia 
his  anxiety  doubtless  to  relieve  the  general  creditors  in 
the  present  instance,  if  poasible,  he  has  we  think  fallen 
into  an  error  in  its   application,  for  we  find  him  going 
on  to  hold  that  the  passing  of  the  property  of  Ledward 
to  bis  assignees  was  such  a  transfer  as  would  defeat 
the  priority  of  Christoffelsz      Now,  according  to  the 
evidence,  Christoffelsz  put  in  his  claim  not  only  before 
any  such  transfer  took  place,  but  before  any  proved 
act  of  insolvency  on  the  part  of  Ledward.     In  point 
of    time,    therefore,   there    was    no    transfer   to    the 
assignees,  actually  or  by  relation,  prior  to  the  vindica- 
tion of  his  right  by  Christoffelsz.    Further,  assuming, 
for  the  sske  of  argument  only,  that  the  asiignment 
and  delivery  to  the  assignees  amonnted  to  such  a 
transfer  to  a  third  party  for  valuable  consideration  as 
would  according  to  the  Roman  Dutch  law  defeat  the 
priority  of  Christoffelsz  (which  we  by  no  means  hold), 
still  those  assignees  could  only   take  subject  to  the 
76th  and  lllth  section*  of  Ordinance  No.  7  of  1853, 
under  one  or  the  other,  if  not  nnder  both  of  which,  the 
rights  of  inch  a  specialty  creditor  as  this  would  ia 
our  judgment  be  saved.     We   are  most  reluctantly, 
therefore,  compelled  to  the  conclusion,  that  the  law  of 
this  colony,  as  it  now  stands,  not  only  enables  a  man, 
by  retaining  possession  of  bis  own  hypothecated  goods, 
to  delude  the  world   by  appearances  of  solvency,  bat 
also  permits    any    one    creditor,    lying   behind  and 
furnished  with  such  an  instrument  as  is  now  prodnced 
by  Christoffelsz,   to   come    in   at  the  last  moment, 
and    deprive   the   general  creditors,   if    his  specialty 
debt    be    large    enough,   of    all    hope    of    dividend. 
That  such  a  state  of  ^ings  can  be  allowed  by  the 
Legislature  to  be  perpetrated  amongst  English   and 
native  traders,  by  virtue  of  a  capittilation  entered  into 
so  far  back  as  1799,  with  the  Dutch,  whose  descen- 
dants and  whose  capital,   with  few  exceptions,  have 
been  so  long  withdrawn  from  this  island,  we  cannot 
well  believe,  more  especially  as  the  Roman  Datcb  law, 
which  we  are   thus    bound  to  administer,  is,  in  the 
terms  of  that  proclamation,  the  law  as  it  subsisted 
nnder  the  ancient  government  of  the  United  Provinces, 
such  law  being,  as  is  well  known,  no  longer  the  law  of 
Holland  itself,  and  being,  save  where  modified  by  onr 
ordinances,  entirely    wanting  in    those  smendments 
which  have  within  the  last  half  century  been  adopted 
in  other  conntries  to  meet  the  exigencies  of  society  and 
commerce.    In  the  meantime  we  must  bear  in  mind 
that  it  is  onr  duty,  as  judges,  not  to  mske  th*  law  ; 
but,  simply  administering  it  faithfully  a*  w*  find  it,  to 
state  publicly  the  grounds  of  onr  judgment,  which 
jadgment,  as  far  as  Christoffelsz  is  concerned,  is  that 
the  decision  of  the  court  below  be  set  aside,  and  that 
his  debt  be  paid  out  of  the  proceeds  of  Ledward's  estate, 
in  priority  and  in  pnfennoe  to  the  other  creditor*." 
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Tbt  migiita  appealed  against  the  above  order. 
Bum,  Q.  C.  and  Zfannen,  for  the  appa.,  contended 
te  kf  the  EnglUk  bankfapt  law  wliioh  prevailed  in 
OjIm,  the  goods  in  qnestion  beinf;  in  the  diapoeition 
rf tla  inolTent,  were  liable  to  be  sold  as  assets.  There 
oaU  be  no  lien  withont  possession  : 

Bipjard  v.  MackmzM,  25  Beav.  493; 
NarA  T.  Guntey,  1  J.  &  H.  609 ; 
EtforU  BmiUoa,Ta  SketchUj,  1  De  G.  &  J.  163. 
1h  eU  mle  of   the  civil  law,  that  possession   was 
•at  neanarr  to  give  a  lien,  haa  been  modified  b; 
tkt  itv  of  all  modem  oonntriei, 
2  Barge  Com.  571 ; 
Vtnder  Linden,  B.  1. 1.  3 ; 
Voetios  ad  Paod.  B.  zz.  tit.  1,  d.  13 ; 
Hstth.  de  Anetionibos,  B.  1,  o.  ziz.  s.  74 ; 
Grotiiis  Law  ot  Holland,  264  (Herbert's  traosl.) ; 
StOTj  on  Bailments,  s.  297  ; 
Vso  der  Leeawen,  B.  iv.  c  xiii.  a.  19. 
Eitrit,  for  the  reaps.,  oontended  that  the  reaps,  bad 
'daae  alt  in  their  power  to    take   possession  from   the 
knknpt,  and  this  took  the  case  out  of  the  rule  that 
6»fMi»  were  in  the  disposition  of  the  bankmpt: 
Bm  v.  Mortimer,  10  B.  &  C.  44; 
HtUon  V.  CnUwtU,  1  E.  &  B.  15 ; 
Barrit  v.  RickeU,  4  H.  &  N.  1 ; 
Odj  V.  Cooleney,  1  Tyr.  &  Gr.  536 ; 
Ex  forU  Bogle,  3  De  G.  M.  &  6.  515  ; 
£x  parte  LiilUdale,  6  De  G.  M.  &  G.  714; 
Btlcktr  V.  BeUatng,  2  Excb.  308. 
tf  the  Boman   Dntcb  law  a  formal  deed   will  eer- 
t-aljpreeervetheH^u  C»r.  a«fo.  r«:t 

Lord  Kuiosoovnt. — Two  objections  are  made  to 
the  Kcaritie*  in  tliis  ease.  First,  that  tbsj  most  be 
oiiBdeied  void  on  the  groond  that  the  property  men- 
tiaacd  m  them  was  left  in  the  order  and  disposition  of 
tk  insolvent  at  the  time  of  the  insolvency  with  the 
«SMat  of  the  true  owner.  Secondly,  that  the  instrn- 
■ots  of  pledge  being  nnacoompanied  with  pos- 
«■•«,  are  void  against  the  general  creditors  nnder 
Iks  lasolvent  Act.  It  appears  to  na  that  neither 
'OljsiXioD  can  be  maintained.  Aa  to  the  first,  we  think 
Ike  iaaelvcaey  moat  be  held  to  have  taken  plaoe  when 
<ke  petitioo  for  an  adjudication  of  insolvency  was 
IRsnited  and  the  adjndication  was  mads.  Bat,  at  a 
■■lini  KHoa  weeka  before,  the  resps.  bad  claimed  the 
fOFCfty  pledged  to  them,  and  it  had  been  agreed 
<kat  it  sbonM  be  plaeed  in  the  hands  of  third  persons 
oidssld.  This  was  done,  and  the  property,  there- 
ftnv  before  the  insolvency  had  ceased  to  be  in  the 
'•dv  and  dispoeition  of  the  insolvent.  This  appeara 
to  as  to  have  been  aettled  by  the  cose  referred  to  in 
the  •rgsmcDt :  {Ex  parte  lAtledale,  re  Pearst,  6  De 
4.  H.  &  G.  7 14.)  In  that  oase  the  petitioner  had  lent 
Maay  to  the  bsolmipt  in  order  to  enable  him  to  purchase 
*t«Aia  a  poblio  company.  The  stock  was  pnrchased  and 
tnirfiiiiid  into  tbe  name  of  the  bankrapt,  in  order  to 
^sGfy  him  to  be  a  director  of  the  company.  It 
'■B'ined  standing  in  his  name  at  the  time  when  he 
kcaae  haakmpt ;  bnt  he  had  made  an  assignment  of 
the  stack  to  the  petitioner  at  the  time  when  it  was 
~,  and  five  days  before  the  bankruptcy  the 
had  given  notice  of  his  sssignment  to  tbe 
,  and  this  was  held  anfficient  to  take  the  case 
<K  tftki  operation  of  the  statnta.  This  is  a  ease  of 
P—t  sMkeiity,  for  it  waa  decided  by  tbe  Lord  Chan- 
odar  and  tba  Lords  Jostices ;  and  though  upon  another 
''  '  lafnsimilarobaracter  in  the  ssme  case  some 

twaa  aspntaaad  by  one  of  the  Lords  Justices,  such 
(  £d  not  atend  to  tbo  transaction  of  which  we 
^■MMatad  tbo  particnlan.    In  the  present  easa  the 
creditor's  debt  waa  not  due  till  5th  Jan. 


UH^  laf  Ik*  aret  of  buiJcmptoy  waa  oo  the  8tb  Feb. 

UML    n*  Batting  oi  the  creditors  and  notice  of  tbe 

4kl  Mrtgifloet  ware  on  tbe  23id  and  24th 


Dec.  1857.  A  further  point  was  raised  as  to  one  of 
these  securities,  that  of  the  reap.  Andres,  that  it  was 
void  on  the  ground  of  fraudulent  preference ;  bnt  we  are 
satisfied,  upon  the  evidence,  that  this  security  cannot 
be  impeached  upon  that  ground.  Then,  as  to  tb» 
necessity  of  possession  under  tbe  Boman  Dutch  law, 
in  oj^der  to  support  the  securities:  the  general  mle 
of  the  civil  law  is,  tliat  possession  of  moveables  is 
not  necessary  to  the  validity  of  a  lien,  whether 
created  by  contract  or  act  of  law,  and  that  such 
lien  will  attach  upon  moveable  property,  even  in  the 
hands  of  a  bonijide  purchaser  withont  notice.  Upon 
this  principle  it  has  been  decided  by  tbe  Judicial  Com- 
mittee  that,  if  a  ship  which  has  been  in  fault  in  n 
collision  be  afterwards  sold,  she  is  liable  to  bo  attached 
in  the  hands  of  a  bond  fide  purchaser  for  value  without 
notice,  in  a  suit  institnted  after  the  sale  to  recover 
damages  for  tbe  loss  occasioned  by  the  collision: 
{Banner  v.  BeU—The  Bold  Bwxleugh,  7  Moo. 
P.C.  267.)  This  rule  has  been  modified  by  the 
Soman  Dutch  law  to  this  extent,  that  if  tbe  goods  left 
in  the  possession  of  the  mortgagee  are  sold  or  mort- 
gaged by  him  to  another  person,  they  cannot  be 
followed  into  tbe  hands  of  such  transferee  for  value, 
but  the  contract  is  binding  on  tbe  debtor,  and  tbe 
goods  themselves  may  be  taken  if  they  remain 
in  his  hands.  This  is  the  law  as  collected  by  Mr. 
Barge  from  tbe  authorities  to  which  he  refers,  and 
which  those  authorities  seem  fully  to  warrant.  Mr. 
Borge  proceeds :  "  Kven  in  a  concursus  of  creiiitors  the 
contract  alone  would  not  give  the  cieditors  any  pre- 
ference or  lien  on  the  goods,  unless  the  mortgage  had 
been  followed  by  the  delivery  of  them."  The  paasage 
is  aaid  by  tbe  learned  judge  in  the  court  below  not  to 
be  supported  by  tbe  text  of  Voet  to  which  reference  is 
made,  and  certainly  we  cannot  find  there  tufiicient 
warrant  for  it  in  the  sense  put  upon  it  by  the  apps.' 
counsel.  The  law  upon  this  subject  appears  to  have 
differed  in  different  provinces  in  Holland,  and  both  the 
district  judge  who  decided  in  favour  of  the  apps.,  and 
the  Supreme  Court  which  decided  in  favour  of  the  reaps., 
agree  in  this,  that  according  to  the  Roman  Dutch  law 
as  prevailing  in  Ceylon,  a  mortgage  of  moveables  by 
writing  before  a  notary,  though  unattended  with  pos- 
session, is  valid  not  only  against  the  debtor  himself, 
bnt  against  his  general  creditors.  The  assignee 
under  tbe  Insolvent  Act  stands  in  the  place  of 
the  general  creditors,  and  takes  tbe  property  of 
the  insolvent,  subject  to  the  charges  to  which  it  was 
subject  in  the  hands  of  the  debtor,  unless  in  cases 
where  either  on  the  doctrine  of  fraudulent  preference, 
or  of  the  statutable  provision  with  respect  to  goods 
left  in  tbe  order  and  disposition  of  the  insolvent,  a 
right  is  given  to  them  which  in  other  cases  they 
would  not  possess.  But  in  this  case  there  cannot  be 
properly  said  to  have  been  any  concursus.  The  pro- 
perty had  been  taken  out  of  the  hands  of  the  mortgagor 
before  the  general  creditors  had  any  claim  upon  it. 
Their  Lordships  are  of  opinion  that  tbe  securities  in 
tbe  present  case  are  not  open  to  objection  on  either  of 
these  points,  and  that  the  judgment  of  the  court  below 
is  right,  and  they  have  humbly  advised  Her  Majesty  to 
affirm  it  with  costfc  Agirmed  mth  colt 

App.'s  solicitors,  Laa/brd  and  Waterhouie. 
Reaps.' solidtor,  r.  Clark. 


Digitized  by 


Google 


6 


THE  LAW  REPORTER. 


[Vol.  9! 


Chah.] 


Chapkak  v.  Brown. 


[Cbav. 
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♦ 

COTTBT  OF  APPEAL  IN  CHANCEBT. 

Ssported  by  Taoius  Bbooubaitk,  Esq.,  B*nliter4t-LaTr. 

ifay  27  and  28. 
(Before  tho  Lord  Cbakcellor  (Westbnry.) 

Chafsun  v.  Bbown. 

Will — Cdnitruclim — ChM»  of/or/aUurt — 

Auigameut — Ettata  tail — Iiieome. 

A  tethOor,  after  creating  eerlain  annuitiet  and  giving 
a  life-ettale  in  the  property  to  hie  wife,  to  be  cut 
down  to  an  anrntit;/  o/iOOl  a-gear  m  the  event  of 
her  eeoond  marriage,  gave  one  moietg  to  Am  ton 
Henry /or  H/e,  wilh  remainder  to  hii/oitr  daughtere, 
and  the  other  moiety  tubject  to  accwmubOion,  and 
aJUr  the  death  or  leatnd  marriage  of  hi$  wife, 
and  the  deceait  of  hit  child  Henry  <md  hit  fotar 
Janghlert,  to  hit  ton  Otorge  m  tail,  with  remainder 
to  Arthur  in  tail,  with  remainder  to  Henry  in  taiL 
The  acatmtdation  he  declared  ihould  continue  nntil 
after  the  deceate  or  tecond  marriage  of  the  wife, 
and  the  deceate  of  the  fin  children  above  referred 
to,  or  "  dariTig  to  much  oftvch  time  at  the  law  will 
allow  for  aceamulation,"  and  after  the  expiration  of 
that  period  the  trutteet  were  to  retabt  to  mach  at 
thould  be  reqidrtd  for  repairt,  ^c,  and  tubject 
thereto,  the  eitate  and  interett  of  the  tenant  in  tail 
under  the  antecedent  limitationt  were  to  come  at 
once  into  pottettion. 

The  win  contained  the  following  claute  of  forfeiture  t 
"  That  if  any  person  for  whom  any  renit  and 
profitt,  annuity,  or  other  income  it  provided  by  thii 
ffljf  wiU  (being  pertont  now  living),  thnll  become 
banirtgyt  or  become  intolvent,  or  thall,  either 
alone,  or,  being  a'  female,  either  alone  or  in  con- 
junction with  any  husband,  pretent  or  future,  make 
any  asiignment,  appointment,  or  other  disposition 
of  or  charge  upon  the  rents  and  profits,  or  share 
of  rents  and  profits,  annuity  or  income,  to  the  re- 
payment of  which  such  person  thall  be  immediately 
or  otherwise  entitled  under  this  my  will,  before  the 
lame  thall  actually  accrue  due,  or  thall  attempt  to 
to  do  by  any  writing,  then,  and  in  tuch  aite,  not 
only  thall  the  rtntt  and  profitt,  or  tharet  of  renit 
and  profitt,  annuity  or  income,  to  which  such  person 
to  becoming  bankrupt  or  insolvent,  or  doing  or  at- 
tempting to  do  such  act  at  aforesaid,  is  entitled,  be 
forfeited  and  be  no  longer  payable  to  him  or  her, 
but  the  right  which  each  such  person  might  have 
had,  upon  any  future  event,  to  any  other  rents  and 
profits,  or  share  of  rents  and  profits,  annuity  or 
income,  shall  be  forfeited  and  never  accrue,"  and 
go  to  the  person  or  persons  to  whom  the  testator 
had  made  the  same  payable  by  his  will  after  the 
death  of  such  person  who  shall  so  forfeit  the  same 
as  aforesaid,  Arthur,  by  deed,  after  reciting  the 
viill,  assigned  all  the  real  and  personal  estate  to 
wAtcA  he  wat  entitled  in  potsetsion,  remainder,  or 
contingency,  under  the  will,  in  eontideration  of  and 
tubject  to  two  anmiUies  thereinafter  covenanted  to  be 
paid; 

Held,  that  the  clause  »f  forfeiture  did  not  apply  either 
to  the  estate  tail  or  to  the  rents  and  profits  arising 
therejrom,  or  to  the  corpus  or  interest  of  the  accu- 
tnulated  fund,  firstly  because  the  attempt  to  attach 
a  clause  prohibiting  alitnation  to  the  estate  tail  or 
the  corpus  of  the  fund  would  be  repugnant  and 
voidj  md  secondly,  because  the  clause  of  forfeiture 
did  not  apply  to  tike  income  of  the  estate  tail  or  the 
accumulated  fund,  as  the  right  to  the  income  was 
consequential  upon  the  right  to  the  corpus. 
Thie  wu  u  appeal  from  a  decisioa  of  Eindenley, 


V.C,  upon  the  qaeeUon  whether,  by  virtue  of  certain- 
proriaioas  id  the  will  of  George  Baggett,  the  testator 
in  the  eaoie,  a  eertaia  act  which  had  been  done  by  tb»^ 
deit.  Artbnr  Baggett  waa  an  act  which  had  occasioned' 
a  forfeiture  of  any  and  which  of  the  benefits  intended 
for  him  by  the  will.  The  bill  waa  filed  by  the 
executors  and  trastees  nnder  the  will,  for  the  porpoae- 
of  havinf;  the  direction  ot  the  oonrt  as  to  the  adminia- 
tration  of  the  property.  The  testator  was  the  owner 
of  some  freehold  premiaea  in  St.  James's-street,  and 
those  premises  were  used  by  the  dab  known  as- 
White's  Clob,  the  members  of  which  did  not  them~ 
selves  bny  premises  or  even  take  a  lease,  bnt  they 
arranged  that  the  owner  or  lessee  of  the  premises' 
should  keep  them  for  the  nse  of  the  club. 

The  tesUtor  having  these  freehold  premises  in  St. 
James'a-street,  employed  them  for  the  purposes  of  the 
club,  deriving  a  profit  from  the  eubscripUons  pud  hy 
the  members.  Besides  that  freehold  property  tha- 
testator  waa  the  lessee  of  some  other  property,  a  portion 
of  which,  if  not  the  whole,  waa  contignoua  to  the  dnlv 
and  waa  used  as  a  kitchen  or  other  office  conneotAd 
with  the  dub.  The  other  portion  situate  in  Jermyn- 
iitreet  was  used  as  a  couDting-honie  by  the  testator. 
He  was  also  the  owner  of  other  freehold  and  leasehold 
property  upon  which  no  qnestion  arose.  The  testator 
by  his  will,  dated  the  14ih  April  1840,  devised  to  the^ 
two  trustees  the  pits.,  and  his  son  Henry  Raggett,  his 
freehdd  hsnse  called  White's  Club,  with  the  fixtures- 
and  plate,  &c.,  npon  certain  trusts,  that  they  ahonld 
grant  a  lease  of  the  premises  to  the  members  of  the- 
club  for  a  term  of  years,  or  that  they  shonld  be- 
willing,  aa  be  himself  had  been,  to  keep  them  for  the 
dob.  The  leasehold  premises  in  Jerroyn-street  were  to- 
be  dealt  with  very  mneh  in  the  same  way,  and  than 
the  testator  gave  this  direction :  "  I  direct  the  trustees- 
or  trustee  for  the  time  being  acting  nnder  this  my  wilL 
to  pay  out  of  the  rents  and  profits  of  the  mesiinage  or 
dnb-honse,  and  kitchen  to  be  let  either  with  or  without 
such  chattels  as  aforesaid,  and  also  ont  of  the  rents- 
and  profits  of  the  leasehold  messuage,  eonnting-hoose, 
yard,  cellar  and  premises" (that u the  freehold  and  lease- 
hold in  Jermyn-etreet),  "  to  pay  ont  of  the  net  rentaand 
profits  of  the  messnage  or  club-house  and  kitchen, 
and  the  messuige,  counting-house,  yard,  cellars  and 
premises  in  Jrrmyn-street,  with  the  appurtenanceSr 
the  annual  sums  hereinafter  mentioned,  without  pre- 
ference or  priority."  Then  the  testator  proceeded  to 
direct  payment  out  of  those  rents  and  profits  of 
certain  annual  aums  to  various  persons.  It  is  not  neces- 
aary  to  mention  them  all,  bnt  among  the  rest  there  waa  to- 
be  paid  an  annual  inm  of  SO/,  for  the  maintenaroe  and 
benefit  of  the  testator's  e^andsons  G.  and  A.  Biggett 
andgranddaughter  £llza  liaggett,  who  were  the  childraa 
of  testator's  eldest  son  Charles  W.  Raggett,  to  whom 
another  of  those  annual  sums  was  given.  The  claoae 
above  referred  to  was  only  for  their  benefit  until  they 
attained  twenty-one.  George  and  Arthur  attained  the 
age  of  twtuty-one  years,  "  and  likewise  the  annual 
sum  of  50/.  for  the  maintenance,  &c.of  the  eldest  of  such 
grandsons  for  the  time  being  during  hia  minority ;" 
that  i9,  in  addition  to  the  benefit  he  derived  from  s 
portion  of  the  SO/,  common  to  the  three  eldest  of  them, 
he  was  to  have  for  his  muntenance  during  hia  minority 
another  SO/.  The  testator  then  proceeded:  "And 
further,  after  my  grandchildren  respectively  shaU 
attain  the  age  of  twenty-one  years,  to  pay  to  my 
grandchildren  respectively  the  following  annual  sums, 
vii.  SO/,  to  Q.  Raggett  during  his  life,  or,  in  caae  his 
wife  should  die  or  marry  again  in  bis  lifetime,  snd 
also  in  caae  of  the  death  in  his  lifetime  of  Henry 
Raggett,  and  of  all  hia  daughters,  Mary,  Charlotte, 
Ann  and  Emily,  the  annual  sum  of  SO/,  to  be  paid 
unto  G.  Baggett  only  until  the  death  of  the  survivor  of 
his  wife,  son  and  daughters,  or  the  marriage  of  his  wife, 
which  should  last  happen,  the  farther  annul  lam  of  UL 
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-to  Mch  of  them,  A.  Raggett  and  E.  Baggett  (the  other 

t>*  eC  those  graodcbildren)  duriog  the  Joint  lires  of 

Uwdf  and    henelf,  or  of  both  or  either  of  them 

C  W.  Baggctt  and  hU  wife  (the  parents  of  those 

cUUro),     and    after    the    death   of    either   0.  W. 

Stggett   or  his  wife,   an    aonaal    earn  of  50/,    to 

■oA    of    them   A.  Baggett   and  E.  Baggett  during 

Us   and    her    respecliie    life."    The    testator    then 

proceeded :  "And  farther  my  will  is,  that  the  trustees 

40  dniiog  the  life  of  my  wife,  if  she  so  long  continue 

«y  widow,  pay  onto  her  for  her  absolute  use  the 

iMidaa  o<  the  rents  and  profits  of  the  clab-bouse  and 

^kitebea,  to  be  let  either  with  or  without  snoh  chattels 

aa  aforesaid,    and  of  the  rents  and   profits    of  the 

SBcssoage,  &e.  in  Jermyn-street,  after  payment  of  ont- 

Koini^  and  of  the  annual  sums  payable  as  aforesaid." 

Sa  thta  prorided  that  the  minimom  income  whicli  the 

wilt  was  to  derire  from  this  source  was  to  be  500i 

•-year,  and  if  there  should  not  be  enough  to  produce 

the  sums  pbu  the  500L  to  the  wife,  then  the  annual 

«DiBS  were  to  be  paid  pro  rata.    And  in  case  of  the 

BsarTiage  of  his  wife,  she  was  to  hare  anonally  SOOJL 

And  mfter  her  decease  or  second  marriage,  bnt  subject 

in     the   latter    event  to   the   payment   of  500/.   per 

I  daring  the  life  of  his  son  Henry,  to  pay  to  liim 

(  moiety  of  the  surplus  renU  and  profits  of  the  club- 
_  j»o  and  kitchen,  and  of  the  messnage,  &c.  in 
■Jermyn-street,  after  payments  as  aboTS  directed  ;  that 
wa«,  as  to  half  of  the  surplus  rents.  Then  there  was  a 
ponao  that,  in  the  event  of  any  daughter  dying,  lear- 
iog  UMW,  they  were  to  stand  Vb  loci  parentis.  Bnt 
viica  all  the  daoghters  died  there  was  to  be  a  cesser 
«f  th«  benefit  in  the  moiety.  And  as  to  the  other 
mtiatj,  and  of  the  iooome  arising  from  the  accumula- 
tioo,  to  be  a  fund  reaerred  for  repairing  the  club-house, 
■ad  i^dadng  or  adding  to  socb  furniture  when  requisite, 
aad  tm  rebuilding  the  same  when  of  aulBcient  amount. 
•Tko  tnittea  were  directed  to  invest  the  last-mentioned 

■  *y  ia  good  securities,  to  accumulate  the  same  by 
of  compound  interest  until  wanted  for  the  pnr- 
»  declared,  or  the  decease  or  second  marriage 
•f  Hm  wife,  and  deoease  of  all  bis  children,  with  power 
to  the  trustees  to  apply  any  part  of  it  to  the  purposes 
•fiireaaid ;  and  subject  to  all  these  inUrests,  as  to  the 
seal  estate,  to  his  graodsoo  G.  Baggett,  and  the  heirs  of 
K»  body  (that  is,  to  the  sons  of  his  eldest  son  0.  W. 
Sa^tt),  and  for  default  of  issue  to  his  grandson  A. 
BagCSU  and  the  beiis  of  his  bo.iy,  and  for  default  of 
«■!•  t*  his  son  H.  BaggeU  and  the  heirs  of  hU  body,  and 
xa  de&olt  to  hia  own  right  heirs.  Therefore,  subject  to 
»«»•  prior  gifts,  which  ware  of  a  limited  character,  the 
4attatec  directed  that  the  estate  was  to  go,  so  far  as  it 
was  ia  tbo  aatore  of  real  estat^  to  his  son  George,  in 
^  rcaiaindcr  to  his  son  Arthur  in  Uil,  remainder  to 
■Bsoo  Homy  in  tail,  remainder  to  bis  own  right 
•drs;  and  as  to  such  as  was  of  the  nature  of  personal 
sttata,  togathcr  with  such  snrplos  of  the  aocnmnlated 
*»d^apoD  raefa  tmsU  as  would  best  and  nearest 
-"nwpwd  with  the  trusts  so  declared  oonoeming  that 
fait  of  the  property  which  is  of  the  nature  of  real 
astat*^  and  it  was  provided  that  no  grandson  should 
tika  a  veatad  intetait  in  the  personalty  under  twenty- 
^»,  sad  that  neither  of  his  grandsons  should  acquire 
as  ahaelata  vested  interest  in  any  part  of  the  property, 
w*«th«jMl  or  personal,  anless  living  at  the  time  of 
tta  deaaaae  or  aecond  marriage  of  his  wife,  and  also  at 
-tta  tana  of  the  death  of  the  survivor  of  his  children, 
*"■/"•  »<«h  grandson  dying  in  the  lifetime  or  during 
••  widowhood  of  bis  wife,  or  in  the  lifetime  of  the  others, 
skaaU  ka««  a  ehDd  or  ehildren  who  should  live  to  be 
tamlj  sua,  or  die  leaving  iasne.  And  that  neither  grand- 
•Wit—Mhara  a  veatod  interest  in  the  personal  estate, 
aS*  '*  *^  y  '*  '"•ntj-'OOi  or  die  learing  iasne. 
■■■I  H  ■aamuildsd  that  if  the  accumulation  intended 

tin    limit    allowed  by  law,  from  the 

ItAlA  it  ooald  not  be  allowed,  it  should  be 


applicable  in  each  year  by  the  trustees  for  repairing 
and  furnishing  the  club-house,  &o.,  until  the  death  or 
marriage  of  his  wife,  and  the  decease  of  all  his  chil- 
dren, and  that  so  much  of  the  income  as  should  not  be 
so  applied  should  go  to  the  persons  who  would  be  en- 
titled to  the  property  producing  such  income,  if  the 
possession  were  not  postponed.  After  some  immat»- 
rial  provisions,  the  will  provided  for  forfeitures  in  case 
of  bankruptcy  or  insolvency. 

The  testator  died  in  March  1843,  and  his  will  and 
a  codicil  were  proved  by  the  pits.,  and  by  U.  Raggett,  the 
executors.  H.  Baggett  carried  on  the  business  of 
the  dnb  for  some  time  afterwards,  but  had  sinoe 
died. 

An  indenture,  dated  the  19th  Nor.  1860,  was  mads 
between  George  Ragcrett  of  the  first  part  (that  is,  the 
eldest  of  the  grandchildren  of  the  testator,  the  first 
tenant  in  tail  in  remainder  under  the  will) ;  Artbnr 
Baggett  of  the  second  part  (the  second  of  the  grand- 
sons) ;  and  James  Grant  and  Henry  Topham,  of  the 
third  part ;  it  recited  very  fully  the  will  of  the  testator, 
that  George  Baggett  and  Arthur  Baggett  bad  agreed 
and  contracted  with  James  Grant  and  Henry  Topham 
for  the  sale  to  them  of  themessoage  and  hereditaments 
known  as  White's  Club-house,  and  all  other,  if  any, 
the  real  estate  comprised  in  the  will  of  George  Baggett 
deceased,  of  or  to  which  they  or  either  of  them  then 
was,  or  at  any  time  thereafter  should  or  might  be  re- 
spectively entitled  in  possession,  remainder,  or  contin- 
gency under  the  recited  will,  and  the  fee-simple  thereof 
in  remainder  in  contingency  respectively  expectant  as 
as  aforesaid,  free  from  all  incumbrances,  but  subject  to 
the  annuities,   &&,  in  the  will  recited. 

The  qaestion  upon  this  indenture  was,  whether  one 
clause  of  forfeiture  contained  in  the  will  of  the  testator 
applied  to  the  estate  tail  given  to  George  and  Arthur 
under  the  will,  or  to  the  accumulated  fund  and  the 
annnities,  or  whether  it  applied  only  to  the  income  of 
the  property. 

The  V.  C.  held  that  it  did  not  affect  the  estate  tail 
or  the  corpu*  of  the  property,  bnt  only  income. 
Arthur  Baggett  now  appealed  from  that  deeision. 
Osiome,  Q.  C.  and  Bathtnt  for  app. 
Bailg,  Q.  0.  and  RmskaK  for  residuary  legatees. 
Gltt$tt,  Q.  C.  aud  Mttrlindah  for  pits. 
Shapler,  Q.  C,  Fiiehtr    and    Everett  for  other 
parties. 

Osiorm  in  reply. 
Cases  cited: 

Rooke  T.  Lord  Ketitington,  4  K.  &  Jo. ; 
BuUi/'$  Trtut,  4  De  G.  M.  &  O.  404. 
The  LoBD  CHANCKU.OR. — I  have  had  an  oppor- 
tunity of  considering  this  case,  and  I  have  felt  no 
difficnity  in  arriving  at  a  clear  conclunon  upon  it. 
The  first  question  is,  the  coostmction  of  the  clansa  of 
forfeiture.  I  am  of  opinion  that  this  claoae  does  not 
apply  either  to  the  estate  Uil,  or  to  the  rents  and 
profits  as  belonging  to  the  present  petitioner.  Nor  do 
I  think  it  has  any  application  to  the  corput  of  the 
accumulated  fund,  or  to  the  interest  thereof.  And 
that  for  two  reasons  :  first,  because  an  attempt  to 
attach  a  clause  prohibiting  alienation  to  the  estate 
tail,  or  the  corpus  of  the  fund,  would  be  repugnant 
and  void ;  in  the  next  place,  becsose  I  think  the  con- 
struction of  the  dauae  of  forfeiture  does  not  enable 
me  to  apply  it  to  the  income  of  the  estate  tail,  or  the 
Bccumalat(4  fund,  for  I  cannot  distinguish  the  right 
to  the  income  from  the  right  to  the  corput.  The  right 
to  the  income  is  consequential  npon  the  right  to  the 
ooi7»if.  Arthur  takes  an  estate  tail  in  the  realty,  and 
in  respect  of  that  esUte  tail  is  entitled  to  the  rents; 
he  takes  an  absolute  interest  in  tin  aoenmit* 
lated  fund,  and  in  respect  of  that  absolnta  in- 
terest would  be  entited  to  the  income.  There 
is  ao   warrant  or  authority  in  tho  will  for  distin- 

Digitized  by  LjOOQIC 


8 


THE  LAW  REPORTER. 


[Vol.  9. 


Chaic.] 


CuAPHAM  V.  Brown. 


[Chas. 


gaisbbg  the  right  to  the  reott  or  the  right  to  the 
income  from  the  right  to  the  corjnu  or  the  principal. 
And  again,  upon  the  langoage  of  the  danae  of  for- 
feitore,  it  is  clear  that'  it  was  intended  to  apply  to  a 
TBiiety  of  those  limited  interests  in  the  nature  of 
annuities  and  life-eatatea  either  for  the  life  of  the 
donees,  or  estates  pur  autre  vie,  which  are  given  in  the 
will.  The  language  of  the  clause  of  forfeiture  speaks 
of  rent*  and  profits,  shaiea  of  rents  snd  profits, 
anooities  or  income.  I  am  therefore  of  opinion  that 
the  cUnso  of  forfeiture  was  not  intended  to  applj  to, 
aor  does  it  indade,  the  interests  talcen  bj  the  present 
app.  in  the  estate  tail,  or  in  the  accumulated  fund. 
I  am  quite  of  opinion  with  the  V.C.  as  to  the  con- 
•truotbn  of  the  deed  of  Nut.  1860,  and  I  concur  with 
kim  in  tbinliing  that  it  does  not  include  the  annuities 
irbieb  are  given  by  the  will  to  the  app.  It  follows, 
therefore,  in  my  judgment,  that  there  is  no  ground  for 
declaring  any  forfeiture  as  the  consequence  of  the 
•xecntioo  of  that  deed  by  the  present  app.,  unless  I 
can  find  in  the  will  that  which  it  is  contended  is  to  be 
found  there,  namely,  an  interest  in  rents  and  profits 
not  b«Dg  an  annnity,  and  not  l>eing  a  right  in  respect 
«f  the  estate  faul,  or  in  respect  of  the  quati  estate  tail 
in  tb«  aecnmnlatod  fund.  Now,  the  scheme  of  the  will 
I  take  to  be  this :  that,  after  certain  annuities,  the  first 
life-estate  is  giren  to  the  testator's  widow  during  her 
-widowhood  ;  that  estate  is  to  be  cut  down  to  an 
annuity  of  SOOL  s-year  in  the  event  of  her  aecond 
marriage;  then,  subject  to  certain  annuities,  one 
moiety  is  giren  to  the  testator's  son  Henry  for  life, 
remainder  to  hia  four  daughters  ;  and  with  regard  to 
the  other  moiety,  that,  after  directing  an  accumulation, 
is  giren  in  a  manner  which  I  will  presently  more  par- 
tienlarly  advert  to ;  and  after  the  decease  or  second 
marriage  of  his  wife,  snd  the  decease  of  his  children 
Benry  and  his  four  danghters,  it  is  giren  to  George  in 
tail,  with  remainder  to  Arthur  in  tail,  with  remainder 
to  Henry  in  tail.  Now,  a  trust  for  the  accumulation 
of  the  rents  and  profits  of  this  moiety  is  directed,  and 
the  first  declaration  of  that  trust  would  seem  to  be 
intended  to  enure  during  the  lives  of  the  four 
daaghten.  But  the  words  declaring  this  accumulation 
oonclnde  by  these  expressions,  "that  it  shall  continue 
ontil  after  the  decease  or  second  marriage  of  the  wife, 
and  the  decease  of  the  five  children  Henry  and  the 
four  danghters,  or  during  so  much  of  such  time  as  the 
law  will  idlow  for  accumulation."  The  real  effect  of  that 
declaration,  therefore,  is  that  the  rents  shall  be  accu- 
mulated during  the  legal  period,  that  is  during 
twenty-one  years.  The  stress  of  itr.  Daily's  argu- 
ment was  put  upon  this,  that  the  estates  tail  are  not  to 
commence  until  after  the  decease  or  second  marriage 
of  the  wife  and  the  death  of  the  five  children.  But 
that  form  of  expression  is  sufficiently  accounted  for  by 
the  fact  that  the  accumulation  is  directed  to  enure 
during  that  period  of  time,  snbject,  however,  to  the 
-words  which  I  have  already  adverted  to,  and  which  do 
in  eSirct  limit  that  trast  for  accumulation,  and  the 
language  "  after  the  decease "  and  the  other  words 
that  I  have  mentioned,  is  further  controlled  by  a 
subsequent  clause.  That  clause  contemplates  the 
result  of  the  accumulation  being  limited  to  the  legal 
period  of  twenty-one  years,  takes  up  the  disposition  of 
the  rents  from  and  after  the  expiration  of  that  period  ; 
and  it  first  of  all  anbjects  them  to  a  charge  for  the 
purpose  of  repairing  the  messuage  or  club-honse,  and 
supplying  additional  fnmiture,  and  then  it  directs  the 
surplus  of  the  rents  to  go  to  the  person  who  would  for 
the  time  being  be  entitled  to  the  property  producing 
such  inoome,  the  sams  as  if  the  possession  and  enjoy- 
ment of  the  sold  property  were  not  postponed.  It  was 
•giMd  before  me  by  the  connsel  for  the  reaps.,  that  this 
-was  a  new  gift ;  but  it  will  be  obeerved,  upon  an 
«xamiflatiott  of  the  language,  that  it  is  no  new  gift, 
Imt  is  a  direction  to  the  trustees  to  recognise,  imme- 


diately upon  that  event  occurring,  the  right  and  title 
of  the  person  who  may  be  tenant  in  tail.    The  words^ 
therefore,  do  not  amount  to  a  separate  and  independent 
gift  of  a  distinct  and  substantial  interest ;  but  they  ore 
nothing  in  the  world  mors  than  a  declaraUon  that  the 
title  and  right  of  enjoyment  of  the  individual  to  whom 
the  corpua   ia    expressed    to    be    given   in    tail    if 
the    accumulation    could     ennrs    during    the    live* 
of  the   five  children,  shall  be  recognised;  and  that, 
in  respect  of  that  right  and  title,  the  individual  thall 
receive  the  aurplns  income  the  same  as  if  it  had  not 
been  postponed.    The  true  effect  of  the  whole  of  the 
directiona,  therefore,  taken  together,  is  predsely  that 
which  I  intimated  in  the  outset  of  the  argument,  and 
for  which  Mr.  Osborne  has  contended.    The  linuta- 
tions  of  this  moiety  are  in  reality  these ;  the  rents  srs 
directed  to  be  accumulated  for  a  period  of  twenly-OM 
years  ;  from  and  after  the  expuration  of  that  period 
the  trustees  have  a  right  to  retain  so  much  aa  shsll  b» 
required  for  the  purpose  of  keeping  the  club-honse  in 
repair  and  supplying  additional  furniture,  and  snbject 
thereto,  the  estate  and  interest  of  the  tenant  in  tail, 
under  the  antecedent  limitations,  come  at  once  into- 
possession.    Thsre  is  no  possibility  of  distinguishing 
between  the  right  in  respect  of  which  he  will  take  the 
surplus  rents,  and  the  right  in  respect  of  which  he  will 
take  the  rents  of  the  property  after  the  expiration  of 
the  lives  of  the  fire  penons  during  which  in  the  fint 
instanos  the  trust  for  accumulation  is  attempted  to  b» 
created.    There  is  no   room,  therefore,  for   the  ooo- 
clusion  that  there  has  been  any  forfeiture.     The  only 
ground  upon  which  it  has  been  attempted  to  rest  for- 
feiture has   been   the  attempt  to  distinguish  between 
the  light  to  the  income  and  the  right  to  the  princips^ 
which  I  hold  to  be  one  and  the  same  right,  and  the 
attempt  to  distinguish  between  the  right  to  the  surplus 
rents  during  what  I  will  denominate  the  ineSectnal 
direction    for  accumulation,    and    the    right    to  the 
rents    after    the    expiration    of    the    lives    of  the 
five    persons.     I  hold  the    estate   tail    to  commence 
at  once   in    enjoyment    upon    the    determination   of 
the  legal   authorised  term   for   accumulation,  subject 
only     to     the     contingent    charge     for     insuring 
the  repairs    of   the    club-honse,  and   I    bold    that 
that  interest  in  the  fund  and  in  the  real  estate  is  not 
an  interest  that  is   at  all  within  the  meaning  of  the- 
claiue  of  forfeiture,  and  that,  therefore,  the  aUenatioik 
of  the  corput  and  the  alienation  of  the  estate  tail  do 
not  create  a  case  of  forfeiture  within  the  true  meaning 
of  the  clause.    My  attention  has  been  rery  property 
called  this  morning  to  those  words  in  the  will  by  which 
the  absolute  vesting  the  absolute  ownership  is  post- 
poned in  each  tenant  in    tail,  and   made   contingent 
upon  his  surviving  the  four   daughters  and  the  eon 
Henry.     Bat  I  think  the  answer  to  that  is,  that  the 
operation  of  that  clause  does  not  prevent  the  operation 
of  the  other  limitations  which  vest  the  estate  imme- 
diately, but  this  proviso  might  have  the  effect  of  divest- 
ing that  vested  estate    in   the  event  (and  it   would 
operate  then  in  the  nattuo  of  an  executory  limitation)- 
of  the  tenant  in  tail  predeceasing  the  survivor  of  the 
five  children  of  the  testator  named  in   the  clause.     I 
must  therefore  reverse   the  declaration  of  the  V.  C, 
and  substitute  for  it  a  declaration  that  no  forfeiture 
has  been  created  by  the  deed. 

Solicitor  for  the  pits.,   William  Dag ;  for  the  defts.^ 
Diffij/  and  iSon. 
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BOZ.I.S  OOTTBT. 

t«BMIt7H.  R.  Yorao,  £aq.,  fiuriitcr-at-Law. 

Fridty,  Majiii. 
ToDSQ    v.    Nbill. 
<!**»•;  sia^f — Sah  of  cargo— Litn  on  prooeedt — 

Costt. 

I^litenaijMee  of  a  cargo  eharlen  a  vttuifoT  tht  Mp- 

maU  cfit,  and  properly  uwnr*  txpetua  ta  relation 

limm,  ke  u  entitled  to  a  lien  on  the  cargo,  and  Ike 

frtaeii  uriting  from  a  $aU  of  it.     Ifapertonother 

im  the  eontignee  has  advaiuxd  money  for  the  thip- 

mat  of  tie  cargo,  with  the  consent  oftJte  principal, 

it  u  ailitled  to  a  lien  on  tke  proceeds,  if  he  can 

tlep  them  before  theg  come  to  the  hands  of  the 

tiiftr.     . 

■^  Sciiy  in  St.  John's,  entplaged  B.,  in  London, 

ss  his  agent  for  the  sale,  in  England,  of  certain 

deals  dun  in  Nev  Bnmsaick,  and  atUhorised  hint 

to  arrange  bg  sale,  on  contract  or  duirter,  for  the 

rtsutal  ofali  the  deals.     B.  dub/  chartered  several 

tcnelifor  the  removal  of  the  dealt,  and  eome  of  the 

eargaesreaehedEnglandandweresoldhere.  A.,how- 

tstr.eonsignedone  of  the  cargoes  to  C,  bgwhotn  it  was 

sM,a3idrtalised6liL  B.hadincmredtome expenses 

M  (bartering  the  vessels,  vhich  had  not  been  paid 

Ijr  J.    &  therefore  fled  a  bill  agaimt  A.  and  C, 

fnging  specific  performance    of  the    agreement 

^li  ki»;  a  declaration  that  he  was  entitled  to  a 

'Sen  en  ■  lie  proceeds  of  all  the  cargoes  for  his 

expenses,  and  far  his  commission,  for  damages  for 

Aehrtaeh  of  contract  bg  A,;  and  to  be  allowed  to 

eii  Ikoit  damages  to  his  lien : 

Bdd,  that  B.  was  not  entitled  to  specific  performance 

of  Ike  agreement ;  but  thai  he  had  a  lien  for  his 

e^eises  and  for   his  pecuniary   losses  (but   not 

fir  muamed  profits)  on   the  proceeds  of  all  the 

cgoes,  and  that  he  vxts  entitled  to  arrest  the  G15/. 

en  account  liareof,  before  il  came  to  the  hands  of  A. 

C- spoiled  the  ease  made  by  A.,  instead  of  acting 

■in^  as  a  staJcehoUer : 
Bdd,  iut  ke  was  not  entitled  to  costs. 

Vm  Uttata.  Yonng  and  Leiria,  the  pits,  ia  this  rait, 
m  mcKtwnts  in  London,  and  thejr  Hied  their  bill 
fiim  the  defta.  Neill,  Gilbert,  and  Messrs.  Bojson  and 
^■(■it,  prating  a  declaration  that  the  pits,  were 
o^tlcd  to  a  decree,  for  either  the  specific  performance 
^  sa  agnement  by  Neill  for  the  consignment  to  them 
'  tlx  cargoes  of  certain  vessels,  or  that  they  were 
'*'itU  to  a  UcD  on  the  proceeds  of  the  sales  of  snch 
oigMs,  for  ezpeoaes  and  liabilities  incurred  b;  them 
■■^  the  agreement,  and  for  commission  ;  and  in 
ftKolar  to  a  lien  for  snch  charges  as  aforesaid  on  a 
*n  gf  6I!U,,  part  of  the  proceeds  now  in  the  hands  of 
>W  UU.  Ueasrs.  BoTSon  and  Tagirt ;  and  that  the 
!'>>■«■«  entitled  to  damages  from  KeiU  for  abreaeh  of 
*^  agnemeBt,  and  to  add  snch  damages  to  their  lien, 
tb  facta  of  the  case  were  these  :— 
la  Jan.  I860,  William  Gilbert,  a  lumberer  at 
^^■diee,  ia  New  Bronswick,  waa  indebted  to  Samuel 
*<>11>  <(  St.  Johm'a,  and  it  was  arranged  between  them 
^  Moe  deals  belonging  to  Gilbert  should  be  shipped 
taEa^aad,  and  eonaigDed  to  an  agent  for  nle  there, 
mi  ika  the  prodnoe  of  the  sale  shonld  be  receired  b; 
Hciil  ia  hqaidation  of  hia  debt.  Neill  aecardingljr 
VM  and  Mat  to  a  Mr.  Crane,  of  St  John's,  a  letter, 
^Mad  the  13th  Jan.  1860,  and  which,  so  far  as  it  ia 
■"•"ial  to  tbU  report,  was  as  follows: — "Dear 
"r-ToB  ate  hathj  aotborised,  while  in  England, 
I*  "Q  on  contract,  on  mj  account,  through  a 
V*i  nsponsible  agent,  three  million  saperficial 
"*  af  sprace  and  pine  deals,  to  average  second 
1M*J,  delirered  at  the  port  of  Sb<ediac,  the 
•*^g  ■{■riog,  in  the  customary  manner.  The  pro- 
<■*  tba  ageat  will  place  to  my  credit ;  my  drafts  at 


ninety  days  to  be  accepted  by  him,  for  the  several 
amounts  of  each  cargo  on  banding  bill  of  lading. 
For  all  not  sold  on  contract  you  are  aatborised  to 
charter  veasels  to  remove  them." 

Crane  came  to  England,  and  applied  to  the  pit. 
Toung  to  act  as  agent  for  canying  ont  the  agree- 
ment. On  the  14th  Feb.  1860  Crane  delivered  to 
Yonng,  Neili'a  letter  of  Jan.  13,  together  with  the 
following  one,  written  by  Crane  to  him : — 

"  Dear  Sir, — In  conformity  with  the  above  instnio- 
tions,  I  hereby  authorise  you  to  arrange  by  sale,  oa 
contract  or  charter,  for  the  removal  of  the  deals 
named." 

Then  followed  a  list  of  the  deals,  and  at  the  same 
tune  Crane  informed  Young  that  the  average  value  of 
the  deals  was  iOs.  per  1000  superficial  feet.  It  was 
then  also  agreed  that  Keill  should  be  at  liberty  t» 
draw  bills  upon  Young  to  the  extent  of  30«.  per  1000 
feet,  to  be  accepted  by  the  pit.,  and  paid  out  of  the 
produce  of  the  sales,  and  that  tiie  surplus  produce  (if 
any)  should  be  held  in  trust  for  Gilbert.  It  was 
afterwards  found  to  be  too  late  in  the  season  to  sell 
deals  on  contract  iu  England,  and  Crane  therefore 
authorised  Young  to  charter  and  send  out  vessels  to 
Sboediac  for  the  removal  of  the  deals,  which  were  to  be 
consigned  to  Young  for  sale.  Nine  vessels  were  ac- 
cordingly chartered  and  sent  out  by  the  pit.,  bat  one 
of  them  was  lost,  and  only  eight  (of  which  the 
Ktttinka  was  one,  duly  anived  at  the  place  of  their 
destination.) 

Gilbert  forwarded  the  bills  of  lading  of  all  the  ships 
(except  the  Kaliuka),  to  Neill,  upon  the  understanding 
that  he  would  in  turn  forward  them,  and  consign  the 
cargoes  to  the  pit.  according  to  the  agreement ;  Neill, 
however,  did  not  do  so ;  but  aent  the  bills  and  OOD- 
signed  the  cargoes  (except  those  of  the  Kattnia)  to 
Messrs.  Barnes  and  Son,  of  BristoL 

The  pits,  incurred  considerable  expenses  ia  chartering 
the  vessels,  for  the  removal  of  the  deals  and  for  insnr- 
ances,  and  entered  into  arrangements  for  the  disposal 
of  the  cargoes  on  their  arrival  in  England.  They  also 
accepted  bills  drawn  by  Gilbert  under  the  agreement  of 
the  13th  Jan.  I860,  and  supplied  him  wiUi  goods  on 
the  understanding  that  they  were  to  be  paid  for  ont  of 
the  proceeds  of  the  cargoes.  The  Messrs.  Barnes  and 
Son  sold  the  cari;ocs  consigned  to  and  received  by 
them,  and  accounted  therefor  to  Keill ;  but  none  of 
the  proceeds  of  such  sale  were  applied  in  repaying  to 
the  pits,  the  expenses  and  liabilities  so  inconedby 
them  as  aforesiid. 

In  the  month  of  Aug.  I860  a  suit  was  instituted  in 
the  Supreme  Court  of  New  Brunswick  (but  to  which 
suit  the  pits,  here  were  not  parties),  and  by  an  order 
made  in  it,  the  bill  of  lading  of  the  Kalinka  was 
directed  to  be  delivered  to  Messrs.  Wiggins  and  Co.,  of 
New  Brunswick,  and  they  were  ordered  to  consign  the 
ship  and  cargo  to  their  agents  in  England  for  sale  ; 
and  Mr.  Joseph  Wiggins,  of  the  last  named  firm,  was 
appointed  a  receiver  in  the  auit.  The  Kalinka  and  her 
cargo  were  accordingly  consigned  with  the  bill  of 
lading  to  the  defts.  Boyson  and  Tagart ;  and  they  sold 
the  cargo,  which  produce<l  after  payment  of  expenses 
the  sum  of  615/. 

It  appeared  that  the  Messrs.  Boyson  and  Tagart  had 
fumiabed  accounts  of  the  sale  of  the  cargo  of  the 
Katinka  to  Mr.  Joseph  Wiggins,  and  that  in  those 
accounts  they  had  either  entered  the  61 5{,  as  paid  to 
him,  or  had  carried  it  over  to  his  credit.  The  bill  ia 
this  suit  was  filed  in  1861,  and  on  the  I&th  April  ia 
that  year  an  injunction  waa  granted  to  restrain  the 
Messrs.  Boyson  and  Tagart  from  parting  with  the  funds 
in  their  hands  arising  from  the  sale  of  the  cargo  of 
the  Katinka. 

Neill,  by  his  answer,  stated  that  the  agreement  of 

the  13th  Jan.  I860,  between  himself  and  Gilbert,  was, 

that  the  proceeds  of  all  the  shipments  sb,""'''  ^  ^ 
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mUted  to  Neill,  and  that  be  nerer  aathorised,  or 
sancttoned,  or  acooiesced  in  the  alleged  arrangement 
between  Crane  and  Young,  by  ^thich  part  of  such  pro- 
ceeds were  to  be  received  by  Gilbert,  and  that  the  pro- 
ceedings of  Crane  and  the  pita,  were  at  Tariance  with 
the  aatbority  actnally  given  by  him.  It  was  farther 
contended,  on  his  part,  and  on  that  of  Boyson  and 
Tagart,  that,  as  the  proceeds  of  the  cargo  of  the 
Katinka  were  either  paid  or  credited  in  account,  by 
the  last-named  deft,  to  Mr.  ■  Wiggins,  such  proceeds 
wars  now  to  be  considered  as  held  by  him  subject  to 
any  order  of  the  court  of  New  Brunswick,  and  that 
thu  court  had,  tberefoiv,  no  jurisdiction  in  the  matter. 

Baggallay,  Q.C.  and  Welford  appeared  for  the 
pits.,  and  contended  that  there  was  a  clear  contract 
made  between  Crane  and  Messrs.  Young  and  Lewin 
that  all  the  cargoes  should  be  consigned  to  them ;  that 
they  should  receive  the  proceeds  and  pay  themselves 
their  expenses  and  commission,  and  that  that  gave 
them  the  right  to  stop  any  of  the  proceeds  of  the 
cargoes  which  had  been  sold,  before  they  reached  the 
bands  of  Neill.  They  argued  that  there  was  no  differ- 
ence between  the  intercepting  of  a  bill  of  lading  before 
it  reached  a  wrong  destination  (in  which  case  this 
court  would  clearly  interfere)  and  the  intercepting  of 
the  proceeds  of  the  cargo  before  they  were  actually 
paid  away. 

Abeyn,  Q.C.  and  Bobinsm  appeared  for  the  deft. 
Neill,  and  insisted  that  the  pits.'  claim  to  a  remedy 
was  tp  be  prosecuted  in  a  court  of  law,  not  of  equity. 
They  had  no  right  to  the  decree  for  specific  perform- 
ance, as  such  a  relief  was,  in  fact,  now  impossible. 
They  had  no  such  lien  as  they  claimed,  either  generally 
or  in  particular.  A  general  lien  coold  arise  only  from 
costom,  and  to  support  it  there  mnst  be  possession  of 
the  subject-matter  of  the  lien ;  but  here  tber«  was  no 
custom  J  and  as  to  proceeds  of  the  cargo  of  the 
Katinka,  the  bill  of  lading  had  never  come  to  the 
hands  of  the  pits.  A  particular  lien  could  arise  only 
from  contract,  and  to  support  it  there  must  be  some- 
thing amounting  to  at  least  an  equitable  assignment 
of  the  subject-matter  of  the  lien  j  but  here  there  was 
so  evidence  of  any  assignment.  But  under  no  cir- 
cumstances were  the  pits,  entitled  to  more  than  the 
expenses  incurred  as  aforesaid  in  respect  of  the 
Katinka. 

J.  B.  Palmer,  Q.C.  and  G.  Long,  for  the  defts. 
Measra.  Boyson  and  Tagart,  supported  the  arguments 
of  Mr.  Neill'a  counsel,  and  cited 

Bum  r.  Carvalho,  4  My.  &  Cr.  690  5 
NiehoUont.KnmoUt,  S  Madd.  47. 

Baggallag,  Q.  0.  in  reply. 

The  Mastbb  of  the  Rolls. — I  have  no  doubt,  from 
the  evidence  in  this  suit,  that  the  proceeds  of  the 
Katinka's  cargo  were  in  the  hands  of  Messrs.  Boyson 
and  Tagart  when  the  hijanction  was  granted  in 
April  1861.  Assuming,  therefore,  that  the  pits,  are 
right  on  that  point,  I  think  it  is  clear  that  I  mnst 
order  payment  into  court  of  the  fund,  and  restrain  the 
defts.  Neill  and  Gilbert  from  takinc;  any  steps  for 
obtaining  payment  of  it  into  the  New  Brunswick 
oonrt,  I  am  also  of  opinion  that,  upon  the  evidence, 
the  agreement  entered  into  by  Crane  with  the  pits., 
whether  originally  authorised  by  Neill  or  not,  was 
afterwards  made  known  to  and  acquiesced  in  by  him, 
and  that  he  is  therefore  bound  by  it.  WiA  respect 
the  other  part  of  the  case,  it  was  contended  by  the 
defts.  in  their  argnmcnta  that  the  pits,  had  rested 
their  case  on  one  of  three  gronnds,  viz.,  upon  either  their 
right  to  a  decree  for  the  specific  performance  of  the 
agieement  of  13th  Jan.  1860;  or  for  a  declaration 
that  they  are  entitled  to  a  lien  ;  or  to  damages  for  the 
breach  by  Niell  of  his  contract  with  them.  It  was 
then  argued  that  they  had  failed  in  all  those  three 
contentions.  I  certainly  think  that  the  case  cannot 
be  put  as  one    for  the  specific  performance  of  the 


agreement,  as  it  is  plain  the  contract  cannot  now  b» 
speciScally  performed.  I  also  think  that  if  the  billt 
had  simply  prayed  for  damages  for  a  breach  of  th*- 
eontract,  it  could  not  have  been  snstained,  for  then 
a  court  of  law  would  have  been  the  proper  tribunal. 
But,  independently  of  those  considerations,  if  the  pits, 
have  a  lien,  iliey  may  be  entitled  to  add  to  that  lieu  an^ 
damages  which  they  may  obtain  at  law  for  the  breack 
of  contract.  Unless  therefore  they  have  some  chargo- 
on  the  fund  the  bill  must  fail.  I  think,  however, 
that  they  have  a  charge  upon  it.  Even  if  th*^ 
Katinka  had  been  the  only  vessel  chartered  by  thenv 
they  were  authorised  to  incur  expenses  in  cliarterin^ 
her ;  in  consideration  of  which  they  were  to  have  th« 
vessel  consigned  to  them.  Neill  knew  of  and  sanctioned 
that  arrangement.  I  assume  that  in  such  a. 
case  aa  this  some  expenses  must  be  properly 
incurred  by  some  one,  and  if  by  tUb  eonsigne» 
himself,  he  is  clearly  entitled  to  a  lien ;  if  by  som«- 
person  other  than  the  consignee,  and  who  has  advanoed 
money  for  the  purpose  with  the  consent  of  the  prin- 
cipal, be  is  entitled  to  a  lieu  if  he  can  arrest  the  pro- 
c«K^s  of  the  cargo  before  they  come  to  the  hands  of 
the  shipper.  I  am  of  opinion  that  Neill  cannot  take- 
the  proceeds  of  the  Katinka't  cargo  without  paying, 
the  expenses  incurred  with  respect  to  it.  In  all  that  L 
have  said,  I  have  assumed  that  the  Katinka't 
cargo  was  the  property  of  Neill.  If,  however,  it  be- 
longed to  Gilbert,  no  question  really  arises.  The  sam»- 
principles  will  apply  to  the  proceeds  of  the  other  car- 
goes ;  for  the  contract  was  one  entire  contract  as  to  alb 
of  them,  and  the  court  will  not  apportion  it,  or  mar- 
shall  the  cargoes.  If  therefore  one  cargo  is  insufficient 
to  pay  the  expenses  incurred  with  respect  to  it,  wbils 
the  others  are  more  than  sufficient,  the  whole  will  bo- 
liable.  The  pits,  have  therefore  a  lien  upon,  and  are 
entitled  to  stay  the  proceeds  of  all  the  cargoes  for  U>» 
amount  of  all  the  advances  and  disbursements  made  by 
them  under  the  agreement  with  Crane,  and  to  tack  to- 
that  lien  all  loss  and  damage  sustained  by  reason  ot 
the  breach  of  contract.  By  all  loss  and  damage  £ 
mean  pecuniary  loss  and  damage  ;  but  I  do  not  therein 
mean  to  include  the  profits  which  might  have  beeik 
obtained  if  the  contract  had  been  performed.  That 
would  be  giving  the  pits,  damages  for  which  they 
should  have  sued  at  law.  Tliey  cannot  add  to  th«r 
lien  unearned  profits,  until  they  have  been  obtained  by 
a  judgment  at  law.  The  pita,  must  have  their  costs 
against  Neill,  and  it  mnst  be  declared  that  they  have- 
also  a  lien  for  them  upon  tlie  fund.  As  to  Boyson  anii 
Tagart,  I  should  have  given  them  their  costs  if  they 
bad  acted  merely  as  stakeholders ;  but,  as  they  havo 
thought  proper  to  snpport  the  case  of  Neill  against 
the  pits.,  instead  of  standing  neutral,  the  decree  wilt 
be  made  without  costs  as  to  them. 

Solicitor  for  the  pits.,  W.  Smith. 

Solicitors  for  the  defts.,  Torr,  Janeway  and  Tagtirt.. 


Thunday,  June  25. 
Dbaketobd  r.  Drakeforo. 

Bequest  to  "a  dati  and  A, " — Survioorehip  among^ 
(A<  e!a$$ — Time  far  ascertaining — Lapse. 

I7te  period  for  ascertaining  the  survivorship  amortff 
a  class  of  hgalees  is  the  time  for  the  distribution  of 
their  legacy,  unless  the  testator  has  himself  othar- 
wise  directed. 

Where  a  testator  left  aU  his  unfunded  property  m 
cash,  btils,  jewels,  plate,  furniture,  ifc,  4C;  to  hit 
mdov);  and  bequeathed  the  interest  on  his  funded 
property  to  his  widow  for  life,  and  then  to  H.  for 
his  life,  at  whose  death  the  principal  was  to  be  equally 
divided  amongst  B  's  surviving  legitimate  children 
and  the  testator's  'niece  and  goddaughter  R. ;  fil. 
died  in  the  lifetime  of  the  testator's  widow ;   R.  d&ed 
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n  Ike  lifetime  of  At  testator ;  and  two  of  Ike  twr- 
mitg  children  of  H.  died  in  tha  lifetime  of  the 
latator't  vidaa :  U  mas 
BM,lkat  the  elan  of  the  lurviving  chUdren  of  H. 
m  to  he  ateertaiaed  at  hit  death ;  and  that  the 
Aire  <f  R.  laptedfor  the  benefit  of  the  next  of  kin 
ef  At  testator. 

Tliis  wu  an  adminutratlon  suit,  to  carry  ont  the 
tnttiafthewinof  «Mr.  WniiamLewis.  The  testator, 
V;  bit  irill,  dated  the  4th  Sept  1816,  and  duly  exe- 
olcd,  uppointed  tmstecs  thereof,  and  (inter  aHa")  made 
tbefiQowing  beqapst : — 

"  In  case  my  dearest  wife  Rosamond  Lewis  shonld 
•orriit  me,  I  giTe  (with  the  followinj;  deduction)  to  her 
ale  ue  and  disposal  daring  her  natnral  life,  the  balf- 
jtirij  iaterest  arising  on  my  property,  funded  in  the 
Bcsgil  Six  per  Cent.  Loans,  the  principal  of  which 
aooonts  to  sicca  ropees,  202,500 ;  and  I  also  leave  to 
By  wife  all  my  onFunded  property  in  cash,  bills, 
jeveb,  pbte,  fnmitnre,  &c,  &c  The  dednctiun  above 
•Hiided  to  is  of  30011  sterling  a-year,  to  be  paid  by  half- 
jwl/  instalmeats  to  my  brother  Henry  Lewis,  or,  in 
<ne  of  his  decease,  to  my  nephew  Henry  Lewis,  the 
•m  ef  the  fonner.  At  the  death  of  my  wife  Rosamond, 
I  direct  that  annoities  of  lOOJ^  sterling  a-year  each 
•Ul  be  pnrchased  (should  they  be  surrinng)  out  of  the 
friadpsl  of  my  property  for  the  separate  lives  of  my 
nten-m-law,  Barbara  WiUowa  and  Jane  Willows,  and 
fot  that  of  my  niece  and  goddaughter  Rosamond 
TOoira.  After  the  above  shall  have  been  effected,  I 
teqoeath  the  half-yearly  interest  arising  on  my  funded 
tnpoty  to  my  brolber  Henry  Lewis,  for  his  natural 
He,  at  whose  death  the  principal  is  to  be  equally 
^vided  amongst  his  surviving  legitimate  children,  and 
By  niece  and  goddaughter  Busamond  Willows." 

Tbe  testator's  niece  and  goddaughter  Rosamond 
^iQows,  and  his  nephew  Henry  Lewis,  predeceased 
<b»  tertator,  and  h*  died  shortly  after  the  date  of  his 
•itt. 

Tile  testator's  brother  Heniy  Lewis  died  in  1828, 
'■snag  four  children. 

T>«  ef  those  children  died  in  the  lifetime  of  the 
taUter's  widow,  and  she  died  in  1861. 

Cfos  that  state  of  facts  three  questions  arose : 
Tit  Sat,  at  what  period  the  "  surviving  legitimate  " 
•♦Udren  of  Heniy  Lewis  were  to  bo  ascertained? 
Tbs  second,  wbeUier  the  share  given  to  Rosamond 
pillows  lapsed  by  her  death  in  the  testator's  life- 
tiw?  and  the  third,  if  not,  whether  it  belonged  to  (he 
cbiidrea  of  Heary  Lewis,  as  being  the  survivors  of  the 
<!"»  to  whom  it  was  given,  or  to  the  widow  of  the 
totator? 

Seb^n,  Q.  c.  and  ffetheringion,  for  the  trustees  of 
™  »ifl,  contended  that  the  class  of  Henry  Lewis's 
■rviviiig  children  was  to  be  ascertained  at  the  period 
*  the  diitriboUon  of  the  funds,  vii.,  at  the  death  of 
wtctutor's  widow.    They  cited 

DmieU  v.  Daniell,  6  Ves.  jnn.  296 ; 
^aemoM  v.  Gulean,  18  Beav.  590. 
^iijaud  Langkji,  for  one  of  the  surviving  children 
of  H«a7  Lewis,  cited 

Crm,  T.  Wolcott,  4  Mad.  11  ; 
r«jfor  V.  Baerley,  1  Coll.  108. 
^»«%,  Q.  C.  and  Late,  for  the  other  surviving 
♦"""a  of  Henry  Lewis,  cited 

^«n»fl  V.  Sjmrrell,  11  Hare,  54. 
C»Jt,Q.C.,  Sottlhgale,  Q.  C,  Bpted,  Buth,  Morris, 
"[*"  «»d  Anstie  appeared  for  other  parties. 

Cpm  the  second  question,  viz.,  whether  Rosamond 
"""•"s  ahaio  had  lapsed,  the  following  authorities 
•mtited: 

Porter  v.  Fox,  6  Sim.  485 ; 
Oark  V.  PhUGps,  17  Jur.  886  j 
timhope.  Trust,  27  Bear.  201. 
t»«»U»iXB  of  the  Rolls.— The  words  of  this  will 
««  deariy  expraaaed.    The  role  of  construction  in 


these  cases  undoubtedly  is,  that  the  period  for  ascer- 
taining the  survivorship  among  a  class  of  legatees  is 
the  time  for  the  distribution  of  their  bequest,  unless  the 
testator  has  himself  otherwise  directed.    He  may,  of 
course,  appoint  an  earlier  period  for  the  purpose.  Now, 
in  this  case  I  cannot  atrilce  ont  from  the  will  the  word* 
"  at  whose  (i.  e.  Henry  Lewis's)  death,"  used  by  ths 
testator.    But  retaining  them  is  not  to  reqnire  that  the 
fund  shonld   be  then  divided  and  paid  to  the  prejudice 
of  the  widow's  life-interest,  but  only  that  the  shares  of 
the  persons  to  take  are  then  to  be  ascertained.     Th» 
children  of  Henry  Lewis  who  survived  him,  form  tho 
class  who  are  to  take,  and  they  take  equally  between 
them  vested  interest.-!,  to  be  paid  after  the  death  of  the 
widow.    I  approve  of  the  decision  in  Cripps  r.  WolcoU 
and    the    subsequent  authorities,  which  have  settled 
that,  in  cases  like  this,  the  time  of  distribution  is  that 
for  ascertaining  the  eltxt  to  take,  unless  the  testator 
has  expressly  appointed  another  period  for  the  purpose  ; 
and  here  another  period  is  clearly  pointed  out.     With 
respect  to  tbe  question  of  the  lapse  of  the  share  of 
Rosamond  Willows,  I  am  of  opinion  that  the  sharo 
of    Rosamond    Willows    lapsed    for    the    benefit  of 
the  next  of  kin  of   the  testator.    It  is  dear  that 
tbe  class   to  take  must  be   ascertained  at  one  and 
the  same  period.    I  do  not  mean  to  say  that  every 
member  of  tbe  class  is  to  be  ascertained  at  tbe  same 
time  ;  but  that,  as  to  the  division  of  the  property,  it  ia 
to  be  taken  at  one  and  the  same  period.    Tbns,  if  a 
testator  gives  property  to  A.  for  life,  with  remainder 
to  the  children  of  B.  and  the  children  of  C,  and  C. 
was  dead  at  the  testator's  death,  tbe  number  of  the 
children  of  C.  is  to  be  ascertained  then,  but  tbe  number 
of  B.'s  chUdren  is  not  to  be  ascertained  imtil  tbe  death 
of  the  tenant  for  life ;  they  all,  however,  take  vestad 
interests,  liable  to  be  divested  pro  tanto,  by  the  birth 
of  other  children  of  B.,  before  the  death  of  the  tenant 
for  life.    It  is  true  that  in  the  case  just  suggested  I 
have  not  used  the  word  "  surviving,"  as  in  the  case 
now  before  the  court ;  but  a  class  cannot  be  ascertained, 
gud  class,  unless  the  property  vesta  in  all  at  tbe  same 
time.    No  doubt,  if  the  gift  in  this  case  bad  been  "  to  the  , 
children  of  A.  and  to  my  niece  Rosamond,"  it  might  have 
been  considered  as,  in  the  first  instance,  a  gift  to  s 
class  ;  but  in  order  to  make  Rosamond  a  member  of 
the   class,  the  testator  should  have  said,  "  I  give  my 
property  to  Henry  Lewis  for  life,  and  at  his  death  the 
principal  is  to  go  among  his  legitimata  children,  and 
my  niece,  or  snch  of  them  as  shall  survive  Henry 
Lewis."    Had  he  so  said,  the  class  would  have  had  te 
have  been  ascertained  at  that  period ;  and  if  a  mem- 
ber of  it  had  died  in  tbe  interval,  there  would  have 
been  no  lapse.     Here,  however,  Rosamond  Willows 
was  intanded  to   take,  at  all  eventa  ;   and  the  only 
"  class  "  to  be  ascertained  is  that  of  tbe  children  of 
Heniy  Lewis,  and  they  are  to  be  ascertained  at  his 
death.    If  Rosamond  Willows  bad  survived  the  tes- 
tator, she  would  hare  taken  an  ascertained  vrated  inte- 
rest in  the  trust-fund,  subject  to  increase  or  decrease, 
according  as  the  number  of  the  children  of  Henry 
Lewis,  who  survived  him,  might  be  more  or  less,  and 
on  her  death  her  legal  personal  representative  would 
have  taken  her  share.    I  have  considered  the  cases  of 
Stanhope's  Trust,  and   Clarke  v.  PhiUips.     In  my 
opinion,  Rosamond  Willows  did  not  take  as  one  of  s 
class ;  and  the  share  to  which  she  would  be  entitled 
if  she  were  now  alive  has  therefore  lapsed,  and  be- 
longs to  the  testator's  next  of  kin. 

Solicitors :    O.  F.  Hudson ;    Vitard  and   Anstie  ; 
nUeard  and  Co. 
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TjSe  Kubinsok's  VViLt. — Tiiumpsoh  v.  liowYuiu 


[ItOLLB. 


Satitrdat/,  JtUy  18. 

Hi  Robinsok's  Will. 

Triattt  Act  1857,  «.  32,  and  Trmtee  Extension  Act 

1852,  ».  9 — Appointment  oj  neio  tnuttet —  Vesting 

order — Leaseholds. 
Quart,  uhether,  vhtrt  there  is  no  existing  trustee,  the 

court  has  jurisdiction,  under  the  aioi>«  Acts,  to 

appoint  new  trustees,  and  at  tie  same  time  to  make 

a  vesting  order  as  to  leasehold  property  f 

Jaue  Robinson,  the  testatrix  in  this  matter,  died  in 
March  1862,  seised  aod  possessed  of  freehold  and 
leaaebold  estates.  Bj  her  will  she  bad  dnly  ap- 
{minted  three  ttostees  thereof ;  but  it  appeared  that 
two  of  Ihem  had  died  in  her  lifetime.  The  anrriviog 
tmstee  never  acted  in  the  tmsts  of  the  will.  He  died 
in  Sept.  1862,  and  no  representation  had  been  taken 
oat  to  his  estate.  \  petition  was  now  presented  b;  the 
cestuis  que  trust  under  the  will,  prajing  the  appoint- 
ment of  new  trustees  thereof,  aud  a  Testing  order. 
The  question  was,  whether  under  the  circnnutances  the 
court  had  jurisdiction  to  make  any  resting  order  as  to 
the  leasehold  property  7 

iS^d  appeared  for  the  petitioners,  and  cited 
The  Trustee  Act  1S50,  s.  22; 
The  Tmstee  Extension  Act  1852.  s.  9  ; 
As  Mattheas'  SeUlement,  22  L.  T.  R«p.  211. 

C.  T,  iStnpson  mentioned 

He  EUis's  Settlement,  24  Bear.  426. 

Oraham  Bastings  and  Lawrence  appeared  for  the 
leaps. 

The  Hasteb  of  the  Bolls. — The  preose  point  now 
before  me  does  not  appear  to  hare  been  raised  in 
Be  Matthews'  Settlement,  and  mj  impression  is  that 
I  hare  no  jurisdiction  to  make  the  Testing  order  as 
to  leasehold  property.  The  petitioner*  ma;  howcTer, 
if  they  choose,  take  it  at  tlieir  own  risk. 

Solicitors  for  the  petitioners,  Tm/lor,  Boare  and 
Tojilor. 

For  resps.,  J.  Boaen  ifat/. 

Tuesdcu),  July  21. 
TBOMFSoir  V.  BowncB. 

Bedemption  tmt—The  Statute  of  Linutaiions,  .3^4 
WHl.  4,  e.  27,  I.  28— Letter  o/morlgagea — Denial 
<tfpU.'s  right  to  redeem — Bill  dismissed  with  costs. 

In  1814  A,  mortgaged  an  estate  to  B.  in  fee,  and  sub- 
sequently, but  in  the  same  year,  granted  an  annuity 
out  of  the  estate  to  C.  By  a  deed  of  even  date  with 
the  grant  of  the  annuity,  A.  conveyed  the  estate  to  a 
trustee  to  secure  (inter  alia)  the  payment  of  the 
asmtnty.  Only  the  first  two  quarterly  payment*  of 
the  annuity  were  duly  made.  In  1839  B.  trans- 
ferred his  mortgage  to  D.,  who  then  entered  into,  and 
ever  since  continued  in  possession  of  the  estate.  In 
1856  C.'s  representative  claimed  to  be  paid  his 
annuity  out  of  the  estate,  and  asked  D.  for  an 
account  of  the  rents  of  it.  £>.,  in  repfy,  wrote  as 
follows:— 

"  /  deny  .  .  .  the  clauns  of  your  client,  I  need  only 
add  that  if  he  were  entitled  to  the  account,  if  would 
be  of  no  use,  as  the  rents  and  profits  of  the  estate 
have  never  been  sufficient  to  pay  the  interest  on  the 
first  charge  referred  to  in  your  letter." 

On  a  bill  filed  in  1858  by  C.  against  D.,  praying  the 
usual  discree  for  the  redemption  of  the  estate,  it 
was 

Held,  that  although  the  deed  of  even  date  with  the 
grant  of  the  annuity  would  prevent  A.,  and  any  one 
daiming  through  him,  from  setting  up  the  Statute  of 
Limitations,  still,  as  D.  claimed  under  the  original 
mortgagee,  and  as  the  letter  written  by  D,  was  no 
acknowledgment  within  tlie  statute  of  C.'s  right  to 
redeem,  the  bill  must  be  dismissed,  and  with  costs. 
This  was  a  redemption  suit. 


The  pit.  was  the  legal  personal  representatiTe  of  the- 
grantee  of  an  annuity,  and  the  deft,  was  the  transferes 
of  the  estates  on  which  the  annuity  was  charged. 

The  facts  of  the  case  were  these: — lu  Feb.  1814 
Sir  George  Bowyer  was  seised  in  fee  of  an  estat» 
called  the  Kennington  estate,  and  tenant  for  life  of  an 
estate  called  the  Badley  e5tate.  By  an  indenture  of 
mortgage,  executed  in  1814,  Sir  George  Bowyer  mort- 
gaged the  Kennington  estate  in  fee  to  the  Messrs. 
Uoare,  the  bankers,  to  secure  to  them  the  sum  at 
13,00c/.  and  interest. 

By  an  indenture,  dated  the  9th  KoT.  1814,  Sir  G> 
Bowyer  granted  an  annuity  of  712t.  lOs.,  payable  oat 
of  the  Kennington  and  the  Badley  estates,  to  Williaia 
Thompson,  for  ninety-nine  years,  if  the  grantor  should, 
so  long  lire.  By  an  indenture  of  eren  data  with  lh» 
last-mentioned  deed,  the  two  estates  were  conveyed  to- 
Mr.  Rowe  upon  trust  for  sale,  in  case  of  default  being 
made  in  payment  of  the  annuity,  and  then  upon  trust, 
out  of  the  proceeds  of  the  Kennington  estate,  to  pay  oS^ 
Messrs.  Hoare's  mortgage  ;  and  out  of  the  surplus  of 
such  proceeds,  and  the  proceeds  of  the  Badley  estate, 
to  par  the  arrears  (if  any)  of  the  annuity  then  dae^ 
and  to  provide  a  capital  sum  to  meet  the  growing  pay- 
ments of  the  annuity,  aud  subject  thereto  upon  trust 
for  Sir  George  Bowyer,  his  executors,  administrator* 
and  assigns. 

In  18 IS  Sir  George  Bowyer  went  abroad,  and  lirad 
out  of  the  jurisdiction  until  his  death.  In  Jan.  181fr 
the  Messrs.  Uoare  entered  into  possession,  and  receiTad 
the  rents  of  the  Kennington  eetate,  and  continued  t» 
receive  the  same  until  they  transferred  their  security  to- 
the  present  Sir  G.  Bowyer.  In  1827  William  Thomp- 
son died,  leaving  the  pit.  bis  legal  personal  representa- 
tire.  By  an  indenture  dated  the  9th  Feb.  1839,. 
the  Messrs.  Hoare  transferred  the  Kennington  estata 
to  the  piesent  Sir  G.  Bowyer,  who  therenpon  entereck 
into  possession  and  receipt  of  the  rents  of  thjit 
property,  and  had  continued  in  such  possession  an& 
receipt  erer  since.  The  first  two  quarterly  paymeots- 
of  William  Thompson's  annuity  had  alone  been  duly 
made. 

Some  correspondence  took  place  between  the  parties,, 
and  in  the  year  1856  the  solicitors  of  the  piL  wrot* 
to  the  present  Sir  George  Bawyer  a  letter,  which,  so  far 
as  it  is  material  to  this  report,  was  as  follows  : 

"  Jan.  14,  1856. — Dear  Sir,— We  have  made  * 
variety  of  inquiries  on  the  subject ;  and  we  find  that 
some  sixteen  years  since  you  paid  off  a  first  charge  on- 
tbe  Kennington  property  which  was  then  vested  ia- 
Messrs.  Hoare  as  mortgagees,  and  entered  into  pos- 
seesion  of  the  rents ;  and  as  our  client  claims  to  b« 
entitled,  subject  to  that  charge,  to  luve  his  annuity 
and  arrears  satisfied  out  of  that  estate,  it  is  onr  duty  to- 
ask  you  fur  an  accoiml  of  the  rents  and  profits  sinc9- 
you  entered  mto  the  possession." 

To  that  letter  the  present  Su:  George  Bowyer,  a  few 
days  afterwards,  sent  the  following  reply : — 

"  Gentlemen, — In  answer  to  your  letter  of  the  14th- 
inst,  I  beg  to  say  that  I  deny,  though  with  all  dn» 
courtesy,  the  daim  of  your  client.  I  need  only  add 
that  if  he  were  entitled  to  the  account,  it  would  be  of 
no  use,  as  the  rents  and  profits  of  the  estata  hare 
never  been  sufficient  to  pay  the  interest  of  the  first 
charge,  referred  to  in  your  letter. — I  have  the  honour  to- 
remain,  &c  "  Gbo.  Bowtbr." 

No  (further  proceedings  were  taken  in  the  matter 
until  1 858,  when  the  pit.  filed  his  original  bill  in  tlu» 
suit  against  Sir  George  Bowyer,  the  grantor  of  the 
annuity,  and  the  present  Sir  George  Bowyer  and  his 
mortgagees,  praying  the  ustul  redemption  decree  as  to 
the  Kennington  estate.  Sir  George  Bowyer,  the  grantor 
of  the  annuity,  died  in  1861. 

The  present  Sir  George  Bowyer  relied  upon  tliA 
Statute  of  Limitations,  the  3  &  4  Will.  4,  0.  27,  s.  2S, 
as  a  bar  to   the  plt.'s  claim.    By  that  statute  sad 
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RlOHAKDS   V.   MlLLKTT. 


[Rolls. 


iMtiaa  it  U  eoaeted  tb«t  when  a  mortgage*  shall 
We  tbuined  the  posseuion  or  receipt  of  the  profits 
•f  aj  lud,  or  tbe  receipt  of  an/  rent  comprised  in 
ka  Doctfsge,  the  mortgagor,  or  any  person  claiming 
tlni|li  him,  shall  not  bring  a  suit  to  redeem  the 
■trtftige  bnt  within  twenty  years  next  after  the  time 
•t  ibicb  the  mortgagee  obtained  such  possession  or 
leeei^  luilcss  in  the  meantime  an  acknowledgment 
•f  the  title  of  the  mortgagor,  or  of  his  right  of  re- 
dtnptioi,  shall  have  been  giren  to  the  mortgagor,  or 
Ma»  penoD  claiming  his  estate,  or  to  the  s|;ent  of 
nek  airtgagor  or  person,  in  writing,  signed  by  the 
BUftpgn,  or  the  person  claiming  through  him,  and  in 
SBci  esM  no  sncb  suit  shall  be  bnmght  but  within 
tmotj  years  next  after  snch  acknowledgment,  or  the 
lat  cir  such  seknowledgments,  if  more  than  one,  was 
giteo,  ic.    .     .     .     . " 

The  principal  qaestion  was,  whether,  trader  the  cii- 
CBBstaues  abore  stated,  the  letter  of  the  present  Sir 
Gtiiige  Bowyer  was  an  acknowledgment  of  the  plt.'s 
title,  or  of  his  right  to  redeem  within  the  meaning  of 
tkeitsuite? 

Amtifote,  Q.C.  and  Slock  appeared  for  the  pit., 
isd  contended  that  by  the  deed  of  even  .date  witli 
thit  which  was  the  grant  of  the  annuity,  Bowe  was 
■  express  trustee  of  the  Kennington  estate  for  William 
Tbompaon,  and  therefore  the  pit.,  as  his  representative, 
ns  daariy  entitled  to  the  decree  he  sought ;  bnt  if 
Mt,  the  letter  of  the  present  Sir  George  Bowyer  was 
vktaslly  a  reoognition  of  bis  title  as  mortgagee,  and 
Ihmfm  of  the  plt.'s  right  to  redeem.  They  cited 
The  Statate  of  Limitatiooi,  4  &  4  Will.  4,  c.  37, 

•.S5; 
Ttmig  T.  Lord  Walerpark,  13   Sim.  199-204, 

B.  e.  on  app.  10  Jnr.  I ; 
Urns  V.  Jhmoombe,  89  Beav.  175  ;  s.  c  3  L.  T. 

Bap.  K.  S.  867 ; 
Soimdt.  BtIL  30  Bear.  231,  s.  e.  5  I..  T.  Bep. 

K.S.16; 
Tnloek  r.  Robai,  18  Son.  406; 
StmfftU  T.  BcbtoH,  1 6  Bear.  236 ;  s.  c  on  appeal, 
3  De  G.  M.  &  G.  680. 
The  SotieUor-Gaieral  and  Widktn$  appeared  for 
the  pnasot  Sir  George  Bowyer. 
AAqra,  Q.C.  and  Ware  for  other  parties. 
The  Haster  of  the  R0LI.& — I  sm  clear  that,  nnless 
thtat<finuy  meaning  of  words  is  violated,  the  letter  of 
•he  pmtat  Sir  George  Bowyer  cannot  be  treated  as  an 
Kknowledgment  of  the  plt.'«  right  to  redeem  within 
the  ntasing  of  the  statute.  There  was  an  annuity 
piatsd  by  the  late  Sir  George  Bowyer  in  Nov.  1814, 
■d  the  estate  charged  with  that  annuity  was  conveyed 
to  Bowe  upon  trust  to  pay  the  arrears  of  the  annuity, 
sodsabject  thereto  in  trust  for  the  grantor.  I  am  of 
•fiaioa  that,  in  accordance  with  my  decision  in  Lewii 
^.  Oimctmbe,  that  deed  was  sufficient  to  have  pre- 
•■•ed  the  1^  Sir  G.  Bowyer,  and  is  now  sufficient  to 
F'*»««t  any  persou  claiming  through  him,  from  setting 
■f  the  Statute  of  Limitations  ogainst  the  pit.  But  it 
•  hsppened  that,  previously  to  the  execution  of  the 
••wity  deed,  the  late  Sir  G.  Bowyer  had  mortgaged 
tin  very  same  property  in  fee  to  the  Messrs.  Hoare,  the 
*■*«»;  to  secure  to  them  13,000^  and  interest  The 
<P'*io»  now  is,  whether,  in  the  absence  of  any 
•*«>»leJgroont,  the  pit.  has  a  right  to  redeem  the 
~^  "bo  eUim,  not  under  the  late  Sir  George  Bowyer, 
^  "dtr  the  Messrs.  Hoare  ?  It  is  clear  that  the 
?«•«  Sir  George  Bowyer,  who  was  the  transferee  of 
^  Me^nt  Hoare's  mortgage,  does  not  claim  under 
the  tnut^deed  of  1814.  He  claims  under  the  original 
■wtgage  to  Messrs.  Hoare.  The  only  question  there- 
*■»  is,  whether  the  second  of  the  two  letters  which 
■w  been  referred  to  constitutes  an  acknowledg- 
■•»•  «t  the  plt.'s  right  to  redeem,  within  the 
^H  of  the  3  &  4  Will.  4,  c.  27,  e.  28? 
Uit  iMv  eoBtaiiis  this  expression  :  "  I  deny,  though 


with  all  due  courtesy,  the  claim  of  your  client."  That 
may,  perhaps,  at  first  sight,  look  like  a  denial  of  the 
plt.'s  annuity,  and  not  of  his  general  right  to  redemp- 
tion ;  but,  on  referring  to  the  letter  of  the  solicitors  of 
the  pit.  to  Sir  George  Bowyer,  to  which  the  letter  of 
the  latter  was  a  reply,  the  word  "  claim "  occurs 
several  times,  and  on  the  last  occasion  in  the  following 
context :  [His  Honour  then  read  the  portion  of  tbo 
letter  first  above  stated,  and  continued :]  In  answer  to 
that  Sir  G.  Bowyer  writes ;  "  I  deny  the  claim  of  your 
client ;'  or,  iu  other  words,  what  he  says  amounts  to 
this  :  "  I  deny  his  right  to  have  the  annuity  and 
arrenrs  satisfied  oat  of  this  estate."  He  then  pro- 
ceeded, "  I  need  only  add,"  &c.  [His  Honour  read 
the  letter  secondly  above  stated,  and  continued  r] 
1  think  that  the  pit's  counsel  were  under  a  mis- 
apprehension when  they  argued  that  all  the  statuts 
requires  is  an  acknowledgment  that  the  deft,  holds 
under  a  mortgage  title.  A  person  might  say,  "  I  entered 
and  originally  held  as  a  mortgagee  ;  but  I  now  bold 
the  property  as  absolute  owner."  The  admission  re- 
quired by  the  statute  is  an  admission  that  "  some  one  " 
has  a  right  to  redeem  the  plu  In  Staaifield  v.  Uobton, 
where  the  words  of  the  mortgagee's  letter  were,  "  I 
do  not  see  the  use  of  meeting  unless  some  one  is  ready 
with  the  money  to  pay  me  off,"  I  held  that  there  was  s 
sufficient  acknowledgment,  because  the  letter  amounted 
to  a  qualified  admission  on  the  part  of  the  mortgagee, 
that  if  any  person  was  ready  with  the  money  to  pay 
him  off,  he  would  have  the  right  to  do  so ;  and  that  h« 
(the  mortgagee)  would  be  bound  to  receive  the  money. 
Here  there  is  a  general  denial  of  the  plt.'s  cUim,  witk 
an  additional  statement  that  even  if  the  deft,  did  not 
ao  deny  it,  the  pit.  would  derive  no  benefit  from  tba 
account.  That  letter,  beginning,  as  it  does,  with  aa 
express  denial  of  the  plt.'s  oUiin,  cannot  therefore  bs 
treated  as  an  acknowledgment  of  his  right  to  redeeiB. 
If  that  were  not  so,  no  one  could  safely  answer 
a  solicitor's  letter,  except  by  saying  that  he  refused 
to  give  any  reply.  Under  those  circumstances  the 
pit's  case  fails ;  and  the  bill  must  be  dismissed  with 
costs. 

Solicitors  :    fVulon,  Lawrence  and  Markbf;  and 
Ware  and  WeUaU.        

Saturday,  Ju/g  25. 

Richards  e.  Millktt. 

Pleading — Hiuband   and   wi/i — Wi/e'e   uparaU 

estate. 

Where  a  married  woman  met  by  her  next  friend,  its 

re-pect  of  her  separate  eetale  in  properly  in  which 

her  husband  lakes  no  in<ere<(,  he  ought  ttot  to  bea 

eo.-plt.  with  her,  but  a  deft,  m  the  suit. 

The  testator  in  this  suit,  by  his  will,  duly  executed, 

devised  the  residue  of  his  property,  including  an  estate 

of  which  be  was  mortgagee,  to  trustees  upon  trust,  as  to 

one  moiety  thereof,  for  the  pit  Warwick  Owen  Gomey 

Richards,  and   as  to    the  other    moiety,  for  the  pit. 

Agnes  Ann  Powys  (wife  of  the  Hon.  Chas.  Powys), 

tor  her  life  for  her  separate  use,  and  after  her  death 

for  her  children,  as  she  should  appoint,  and  in  default 

of  appointment  then  upon  trust  for  her  children  equally. 

Mr.  Powys  took  no  interest  in  the  trust  property  under 

the  will.    The  present  hill  was  filed  by  Mrs.  Powys  (by 

Mr.  Warwick  Owen  Gumey  Richards  her  next  friend), 

by  the  infant  children  of  Mr.  and  Mrs.  Pewys  (by 

Jlr.  Powys  their  next  friend),  and  by  Mr.  Powys,  as 

co-pits,  against  Messrs.  Millett  and  Davy,  the  trustees 

of  the  will.    The  estate,  of  which  the  testator  was 

mortgagee,  consisted  of  mineral  property  which  had 

become  absolutely  vested  in  the  defts.  by  »-irtue  of  a 

foreclosare  decree.     It  was  alleged  that  the  nature  of 

the  property  rendered  it  desirable  for  the  pits.,  the 

cesluis  que  trust  of  it,  to  have  it  sold  and  converted  into 

personal  estate ;  and  the  bill  in  this  suit  was  accordingly 
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filed  praying  a  decree  (for  which  minates  had  been 
prepared)  to  carry  oat  that  object. 

Btvir  appeared  for  the  pits. 

E.  Charlei,  for  the  defts.,  objected,  that  the  sait  wan 
improperly  framed,  iln.  Powye  saed  by  her  next 
friend ;  but  Mr.  Powya,  who  took  no  interest  in  the 
property  devised  to  his  wife  for  her  life  lor  her 
Mparate  use,  was  a  co-plu  with  her.  That  was  wrong, 
«  he  ought  to  be  made  a  co-deft. 

Bevir  in  reply. 

The  Masteb  of  the  RoLU. — I  think  Mr.  Charles's 
objection  is  a  valid  one,  and  most  prevail.  In  some 
cases  a  husband  is  joined  as  co-pit.  with  his  wife, 
when  she  is  suing  by  her  next  friend ;  bat  those  ai« 
cases  where  he  also  takes  an  interest  in  the  property 
sought  to  be  affected  by  the  decree.  I  have  some 
doubts  whether  that  practice  is  quite  correct ;  but  I  am 
clear  that  the  husband  ought  not  to  be  made  a  co-pit. 
with  his  wife  where  be  takes  no  interest.  The  effect  of 
joining  the  husband  as  co-pit.  with  his  wife  would 
be  to  make  the  suit  his  suit,  which  would  not  bind  her. 
The  bill  most  therefore  be  amended  by  striking  oat  the 
husband  as  co-pit.,  and  adding  him  as  a  eo-defi. ;  and 
when  tliat  is  done  the  decree  may  be  drawn  up  accord- 
ing to  the  proposed  minutes. 

Solicitors :  Coode ;  Kingdoa  and  Cotton. 


V.C.   STtXABT'S    COURT. 

Beported  by  Jahes  11.  DArntsox.  Esq.,  of  Llucoln's-Um, 
Bon-lster-at-Law. 

Thurtdttf,  JvJg  16. 
BossBLL  V.  The  Lomdoh,  Chatham  ahd  Dover 
Railway  Compamt. 
Practice — Motion  by  deft.  again$t  a  co-deft. 
Before  a  decree  in  a  tuit.  one  of  the  deftt.  moved  to 
rettrain  a  co-deft,  from  proteculing  an  action,  on 
the  ground  that    the  objrct  $oughl  by  the  action 
was  identical  with  the  relief  tought  by  the  liiU.     In 
the  alternative  it  viae  ailced,  that  all  proceedinye  in 
the  suit  might  be  ttayed : 
Motion  refused  mWi  costs. 

Tliiswasa  motion  on  behalf  of  the  defts.,  the  London, 
Chatham  and  Dover  Railway  Compiny,  to  restrain  two 
of  their  co-defts.,  who  were  trustees  under  a  settle- 
ment, from  prosecnting  an  action  at  law  which  bad 
been  commenced  by  tbem  against  the  company. 

By  an  indenture  of  settlement,  dated  the  18th  May 

1854,  and  made  betwoeu  the  deft.  John  Scolt  Russell 
of  the  first  part,  the  deft.  Harriette  Scott  Russell  of  the 
second  part,  and  the  defts.  George  Wynne  and  Francis 
Fuller  of  the  third  part,  it  was  ileclared  that  a  sura  of 
3000/.  should  be  held  by  G.  Wynne  and  F.  Fuller 
upon  certain  trusts  for  the  benefit  of  Mr.  John  Scott 
Russell  and  Harrielte  his  wife,  daring  their  joint  lives, 
and  after  the  decease  of  the  survivor  upon  such  trusts 
for  the  child  or  children  of  the  marriage  as  they  should 
jointly  appoint,  and  in  default  of  appointment  in  trust 
for  all  the  children  in  equal  shares. 

Under  a  power  in  the  settlement  the  3000'.  was 
laid  out  upon  the  security  of  a  second  mortgage  of  a 
piece  of  land  in  the  parishes  of  Beckenham  and 
Lewisham,  with  a  dwelling-bouse  and  buildings 
thereon,  and  by  another  settlement  dated  the  3rd  Feb. 

1855,  and  made  between  the  same  parties,  the  same 
land,  dwelling'bonse  and  buildings  were  settled  by 
Mr.  John  Scott  Russell  upon  trusts  similar  to  those 
declared  by  the  indenture  of  1854  concerning  the  sum 
of  3000/.  Tlie  settlement  contained  a  power  for  the 
trustees  with  the  consent  of  Mrs.  Russell  during  her 
life,  notwithstanding  coverture,  and  after  her  decease 
with  the  consent  of  Mr.  Rossell  daring  bis  life,  and 
after  the  death  of  the  survivor  at  the  discretion  of  the 
trustees  or  trustee,  to  sell  the  premises. 


The  defts.'  railway  passed  through  a  tunnel  under 
this  property.  Previous  to  the  construction  of  the  line 
an  agreement  was  come  to  between  the  first  mortgagor, 
the  trustees,  Mr.  and  Mrs.  Russell,  and  the  company, 
whereby  it  was  agreed  that  the  company  should  pay 
370U/.  for  the  purchase  of  the  several  rights  of  way, 
privileges,  easements,  land,  hereditaments  and  pivmises 
required  by  them,  of  which  'ijOOi  was  to  be  paid  to 
the  first  mortgagor,  and  tlie  residue,  1 2002.,  was  to  be 
handed  over  to  the  trustees;  and  it  was  further 
agreed  that  the  company  should  pay  300/.  to  Mr. 
Russell  in  respect  of  the  permanent  loss  and  incon- 
venience he  would  suffer  from  the  works.  The  deed  of 
conveyance  was  dated  on  the  20th  Dec.  1861. 

When  the  tunnel  came  to  be  ei>nstructed,  greater 
damage  than  was  expected  was  done  to  the  walk  of 
the  house  ;ind  outbuildings,  and  to  other  parts  of  the 
property,  and  this  bill  was  filed  by  the  four  children  of 
Mr.  and  Mrs.  Russell,  two  of  whom  were  infants, 
against  the  company,  Mr.  and  Mrs.  Russell  and  the 
trubtees,  alleging  that  the  compensation  of  3700/.  waa 
altogether  inadequate  for  the  damage  that  had  been 
done ;  and  praying,  first,  that  proper  directions  might 
be  given  for  having  the  amount  of  the  purchase  aud 
compensation  money  ascertained ;  secondly,  that  the 
trustees  and  the  company  miglit,  notwithstanding  the 
agreement  of  the  10th  May  1861,  and  tlie  conveyaooe 
of  the  20th  Dec.  1861,  be  decreed  to  take  such  step* 
as  might  be  necessary  for  having  the  said  parohaae 
and  compensation  money  ascertained ;  thirdly,  that  the 
company  might  be  decreed  to  pay  such  sam  when 
ascertained ;  and,  fourthly,  that  in  the  meantime  the 
company  might  be  restrained  from  coutinuing  in 
possession  of  the  said  hereditaments,  and  from 
contujuing  the  tunnel  or  any  of  the  works  of  the 
undertaking. 

After  the  bill  was  filed  the  trustees  of  the  settlement 
brought  an  action  against  the  company  for  the  damage 
done  to  the  property ;  and  this  wr.s  a  motion  in  the 
suit  (no  decree  having  been  yet  obtained)  by  the  rail- 
way company  against  their  co-defts.,  the  trustees,  to 
restrain  the  action,  on  the  giound  that  the  object  sought 
by  the  action  was  identical  with  that  of  the  suit,  and 
that  ample  relief  to  all  parties  could  be  had  under  the 
proceedings  in  equity.  There  was  anothor  branch  of 
the  motion  in  the  alternative  to  stay  all  pioceediDgk 
in  the  cauw. 

McUins,  Q.C.,  Cotton  and  Meadow  WhiU  (of  the 
common  law  bar)  supported  the  motion. 

The  Vice-Chancellor. — One  deft,  cannot  more 
against  a  co-deft.  I  cannot  hear  you  upon  aoytbing 
except  the  question  of  st^iying  all  proceeding*  in  the 
cause. 

Matins  referred  to 

Edgecumbe  V.  Carpenter,  I  Bear.  171. 

The  Vice  Chancellor. — That  is  no  authority. 
Ko  injunction  can  issue  without  an  express  prayer  for 
the  purpose. 

Matins  further  cited 

Wedderbam  v.  Wedderbum,  2  Beav.  213;  4  M. 
&  Cr.  596, 
and  referred  to  Booth  v.  Leycesler,  1  Keen,  579. 

Bacon,  Q.C.  and  Martindale,  tot  the  pits,  and  the 
trustees,  were  not  called  upon. 

The  ViCE-CiiANCELtiOB. — There  are  objections  ts 
this  motion  which,  in  any  view  of  it,  are  insurmoont- 
able.  The  first  part  ot  the  motion  asks  for  an  injone- 
tion  by  one  deft,  against  another  deft.,  to  reatrain  that 
co-deli,  from  proceeding  in  an  action  at  law.  That 
application  is  made  before  decree.  After  a  decree,  all 
parties  are  actors,  and  the  court  proceeds  on  a  different 
view  as  to  the  riglits  of  the  parties  ;  but  before  decree, 
and  upon  an  interlocutory  application,  I  have  never 
beard  of  the  writ  of  injunction  being  issued  by  tb* 
court.  I  have  turned  to  a  book  of  the  bighaat 
authority  (Mitfurd  on  Pleading,  5tb  edit  p.  65),  and 
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tkst  I  tn  it  is  (Uted,  in  «  note  retemng  to  the  ease  of 
Sntrj  T.  Dftr,  AmU.  70 :  "  It  ii  a  general  rale,  that 
tke  writ  of  iDJunctioa  will  not  be  granted  unless 
fcind  br  by  a  bill  which  is  already  filed."  Bat 
tb  Htt  states  this  qnalificatioo,  "  or  un'ler  special 
tiiUMdiiini,  which  the  part;  applying  andertakes  to 
fit  fcrthwith."  That  exception  is  founded  on  the  doci- 
MS  ia  M'Samara  r.  AHkur,  2  Ball  &  B.  349.  Bat, 
ia  Ibeout  of  M'Jfavtara  r.  Arthur,  the  injunction  was 
s^M  for  to  mtrain  the  pit.  It  seems  to  me  im- 
fonUt  to  grant  a  writ  of  injonction  on  the  applica- 
tioa  sf  oDS  dell,  afiainst  another,  by  an  interlocutory 
jaiiuwdiiig  before  the  cause  is  brought  to  a  hearing 
sail  tin  deCTM  is  made.  Lerd  Eldon,  in  the  case  of 
Wrifky.  Atkyu,  1  V.  &  B.  314,  says:  "Generally, 
V  lilt  bill  doe*  not  pray  an  injunction,  the  pit.  cannot 
Bsn  for  an  iojonction  Under  the  prayer  for  general 
relief ;  bot  if,  after  a  decree  for  an  accotmt  under  a 
UI  br  foreelosnre,  the  mortgagor  attempted  to  cut 
tiailMr,  the  eourt  would  enjoin  bim,  tboogh  there  was 
K)  pnyer  for  that."  Of  course  there  could  be  no 
pnrtr  where  one  deft,  was  applying  against  another 
■•^tbe  dreamstaneee  referreid  to  by  Lord  Eldon.  I 
sksaid  not  hara  tbought  it  necesaary  to  quote  these 
atbocitiea,  but  for  the  arguments  which  hsTO  been 
■jed  at  the  bar.  I  hare  noticed  that  this  is  an  ap- 
l^atim  by  one  deft,  against  a  oo-def^.  But  who  are 
the  fits,  m  this  suit }  The  pits,  are  persons,  some  of 
thn  infants,  filing  a  bill  in  this  court  sgainst  their 
•n  trasteas  who  baee  entered  into  an  agreement  for 
ttt  sale  of  tbeir  land  to  the  delta.,  a  railway  company. 
Tbt  pita,  coffl^n  that  that  agreement  was  wholly 
■fena  nres,  and  was  improperly  made ;  and  they  ask 
the  eoort  to  direct  that,  if  the  land  is  to  he  sold,  it  may 
be  teld  in  a  proper  way,  and  that  if  compensation  is 
le  bi  made  it  may  be  made  in  a  proper  way.  The  bill 
tetber  complains  of  another  injury,  namely,  that  after 
tUi  apeemant  by  the  delta,  the  trustees  to  sell  the 
lik's  lead,  their  oo-defts.  the  railway  company,  against 
'■ban  the  pita,  also  complain,  bare  under  that  agiee- 
■■tbcen  ao  proceeding  as  to  inflict  certain  special 
■qaiy  on  the  property  in  which  the  pits,  are  interested, 
^  tbt  Biseoastruotioa  of  work*,  so  as  to  do  damage  of 
s  <«y  ttTMos  kind.  It  is  plain  that,  whaterer  remedy 
the  {Ms.  may  be  entitled  to  in  respect  of  an  injury  of 
that  kind,  it  ia  a  separate  consideration,  and  apart 
'"■  the  general  question  raised  by  the  bill,  in  which 
Ibay  complain  that  the  trustees  hare  made  an  improper 
*(ReDent  for  the  aale  of  their  land.  The  first  thing 
*^Bb  the  motion  asks  is  an  injunction  to  prerent  the 
"^  at  law  from  going  on.  Bot  the  altematire 
*Wi  has  been  urged  at  the  bar  is,  that  this  action 
■'obU  go  on,  and  that  the  suit  should  stop.  Looking 
at  the  nature  of  the  action,  I  find  that  it  is  eerUiiily 
•Be  in  which  damages  may  be  recorered  for  the  special 
■jaiy  done  by  the  misconstmction  of  the  works  which 
"*  meotiaDed  in  the  pits.'  bill,  and  I  can  see 
"•  "saoo  why  an  action  of  this  kind  may  not,  with 
fsrfett  eenrenience,  proceed  ;  for  the  pits,  are  com- 
l'""i"i  against  both  parties,  the  trustees  and  the 
"^"ay  company.  Upon  an  accurate  riew  of  the  case, 
«be  argnment  on  behalf  of  the  railway  company,  that 
"' poeaedings  in  the  Bait  onght  to  be  stayed,  beeanse 
Is*  fUs.  are  complaining  against  them  that  they  hare 
~"^i  »n  improper  agreement  with  the  pits.'  trustees, 
otUaaatained.  I  cinnot  make  any  order ;  but  I 
U  to  he  understood  that  this  is  without  prejudice 
•^  any  case  that  may  be  made  by  a  bill  for  an  injunc- 

tHU. 
*0"i  asked  for  the  corts. 
The  Vice-Chanckllor  said,  that  the  motion  must 
••  nfussd,  and  with  costs,  if  the  trustees  pressed  for 
*•  Ordered  aceordingli). 

^Solicitors  for  the  pita.,  Gtorge  Capei,  agent  for 
l*Mamifa,  Ralmtim  and  7tf/,Ciaydon ;  for  the  com- 
1^,  FreAfi^di  and  ^nvMon. 


V.  C.  WOOD'S  COTTBT. 

Keported  by  W.  H.  Bexvet  and  F.dwakd  Llotb,  EsQn., 
BarTi»terB-at-Law. 


Saturday,  May  2. 
OaKFOBD   tl.    EUBOPEAN   AND  AMERICAN  StKAU 

Shipping  Company  (Luhtbd). 
Contract — Partntrship—Liabilily  of  retirinff  parlntr 
of  a  Jfrm,  parties  to  a  eontract— Principal  and 
sttrety. 
A  contract  teas  entered  into  by  a  mercantilt  firm  mli 
ajoint'Mtoek  company,  to  manage  the  general  shipping 
affaire  of  tkat  company.     Shortly  afleneardi  one  of 
the  firm  retired  /rom  the  partnenhip  and  it  vas 
agreed  tkat  he  ihould  be  indemnified  iy  the  eon- 
timmg  partnere,  teho  carried  out  tie  objects  of  th» 
contract  with  the  joint-stock  company.     JHiputts, 
however,  arose  betaeen  the  company  and  the  con- 
tinuing partners,  wAtcA  loere  subsequently  referred 
to  arbitration,  as  provided  for  by  the  original  con- 
tract.   The  restui  teas,  that  the  mercantile  firm  vers 
largely  uuMted  to  tlie  eotnpany.     The  partner  who 
retired  was  no  party  to  the  reference  to  arbitration. 
The  original  contract  had  not  been  put  an  end  to  at 
the  time  of  those  transaelivns : 
Held,   that  the  partner  who   retired  had   not    hetn 
absolved  from  his  liabilities  under  the  original  con- 
tract wiA  the  ooaepany; 
That  the  continuing  partners  leere  his    agtiUs ;  and 
that  what  they  had  properly  done  smder  the  eotUraat 
was  binding  upon  him  : 
Held,  also,  that  the  reference  to  arbitration  did  not 
require  the  retiring  partner's  concurrence. 
This  was  a  bill  filed  by  the  pit.  Hr.  J.  S.  Oakford,  a 
shlpbruker,  who  with  the  defts.  J.  R.  Croskey  and  J. 
H.  Wolff,  had  been  in  partnenhip  aa  merchants  and 
general  ship  and  insurance  brokers.  The  other  defts.  were 
a  joint-stock  company  under  the  style  of  the  European 
and  American  Steam  Shipping  Company  (Limited). 

The  bill  prayed  that  the  company  might  be  restrained 
from  prosecuting  an  action  at  law  commenced  by  them 
against  the  three  partners  who  had  entered  into  the 
contract  under  the  following  circumstances : — 

On  the  8th  April  1857  an  agreement  was  entered 
into  between  the  defts.  and  the  ph.,  and  the  two  defts. 
Croskey  and  Wolff,  who  carried  on  business  as  partners. 
It  recited  that  the  company  had  purchased  eight  steam- 
ships of  the  General  Screw  Steam  Shipping  Company, 
to  be  employed  in  trade  between  ports  on  the  continent 
of  Europe  or  Great  Britain,  and  ports  in  North  and 
Sonth  America,  and  other  parts,  making  Southampton 
the  bend  quarters  of  the  company  ;  and  that  the  com- 
pany bad  agreed  with  the  Messrs.  Croskey  and  Co. 
to  undertake  tbe  general  management  of  said  ressels, 
and  of  the  business  connected  with  their  employment, 
npon  the  terms  thereafter  stipulated  and  set  foitb. 

The  clauses  npon  which  the  question  in  the  cause 
turned  were  the  following : — 

Art.  1.  "That  suchsnmorsumsas  thedirectorsmay 
think  fit  shall  be  laid  out  and  expended  on  the  said 
ships  so  as  to  make  tbe  ^ame  fit  for  the  purposes  of 
the  undertaking,  after  which  an  account  shall  be  made 
np,  including  the  first  cost  of  the  ressels,  and  the  costs 
of  their  first  repair  and  equipment,  and  the  costs  of 
taking  them  to  the  port  of  their  first  outward  destina- 
tion, which  shall  be  considered  as  the  cspitnj  account." 
Art.  12.  "The  said  company  shall  allow  to  said 
Messrs.  Croskey  and  Co.,  at  the  end  of  each  year, 
commencing  from  the  let  June,  for  their  serrioes  as 
hereinbefore  set  forth,  a  remuneration  out  of  the 
profits  of  the  said  ships,  to  be  ascertained  and  calcu- 
lated npon  the  following  principle,  riz. :  There  shall 
first  be  deducted  out  of  the  earnings  of  the  ships  all 
expenses  connected  with  the  working  ol  the  said  ahipa 
(after  the  aame  shall  bare  been,  at  the  cost  of  the  corn- 
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pany,  fnlly  repaired,  altered,  inTentoried  and  foand  and 
rendered  complete  for  the  eerricea  for  wLicb  they  are 
destined  to  be  employed),  and  all  wages,  victualling 
stores,  port  charges,  pilotages,  agents'  commissions, 
brokerages,  fuel  and  other  supplies,  and  current  and 
incidental  expenditure.  There  shall  next  be  deducted 
all  costs  and  expenses  of  the  repairs  and  reinatatements 
to  hull,  rigging,  machinery,  stores  and  appurtenances, 
necessary  to  maintain  and  keep  the  ships  in  good 
working  order,  together  with  the  further  sum  of  1000/. 
per  annum  for  each  ahip,  for  providing  a  boiler  fund 
for  each  ship,  and  the  premiums  of  insurances,  after 
deducting  discooDts  and  returns,  together  with  the  sum 
of  5  per  cent,  on  the  capital,  to  be  ascertained  as 
aforesaid,  less  the  boiler  fund,  to  be  set  aside  as  a 
depreciation  fund ;  and  in  ease  the  balance  of  the  said 
earnings  shall  be  insufficient  to  pay  the  aaid  company, 
a  dividend  after  the  rate  of  6  per  cent,  on  the  amount 
of  capital  embarked,  to  be  ascertained  as  aforesaid, 
then  the  said  Messrs.  Croskey  and  Co.  shall  not  be 
«atitled  to  receive  any  payment  for  their  aervices  nut 
«f  such  earnings  (except  the  allowance  of  500L  for 
officers  and  clerks,  and  the  brokerage  on  the  in- 
snrances)  ;  but  if  the  balance  of  such  earnings,  after 
such  deductions  as  aforesaid,  shall  be  more  than 
sufficient  to  pay  the  said  company  a  dividend  after  the 
nta  of  6  per  cent,  on  the  said  capital,  then  the  said 
company  shall  pay  or  allow  to  the  said  Messrs.  Croskey 
and  Co.  on*  moiety  of  the  excess  in  each  year, 
provided  that  in  sncb  calculation  no  deduction  ahall  be 
made  from  the  earnings  of  the  said  ships  on  account  of 
the  said  annttal  sum  of  5002.  to  be  allowed  to  the  said 
Messrs.  Croskey  and  Co.  for  their  office  expenses,  nor 
for  or  on  account  of  any  expenses  to  be  incnrred  by  the 
said  company  for  rent  of  offices  for  the  said  company, 
Dor  for  the  salary  or  expenses  of  the  directon,  or  of 
any  saperiatei:dent,  clerks,  or  officers  to  be  appointed 
by  them,  nor  for  expenses  of  directorial  management, 
all  which  shall  be  home  and  paid  by  the  said  company; 
provided  also,  that  nothing  in  this  agreement  shall  be 
construed  to  interfere  with  the  right  of  the  said  Messrs. 
Croskey  and  Co.  to  charge  to  the  owners  or  shippers  of 
goods  and  to  retain,  for  their  own  bene6t,  the  usual 
forwarding  and  other  commissions  on  goods  shipped  by 
tlie  said  ahips,  or  disembarked  therefrom,  whether 
charged  to  snch  owners  or  shippers  direct,  or  in  the 
aggregate  charge  of  a  through  rate." 

Art.  14.  "That  this  agreement  shall  continue  in 
force  for  three  years  from  the  date  hereof,  and  for  sucli 
further  periods  as  the  net  pro6ta  of  the  undertaking 
admit  of  a  dividend  ot  G  per  cent.,  calculated  as  afore- 
said, being  paid  to  the  shareholders.  Provided  always, 
that  if  from  any  cause  either  party  shall  wish  to  ter- 
minate it  after  the  expiration  of  twelve  months  from  the 
1st  June  next,  and  of  such  their  intention  shall  give 
to  the  other  six  calendar  months'  notice,  then  it  shall 
be  terminated  on  the  expiration  of  snch  notice,  and 
the  company  shall  hold  harmless  and  indemnify  the 
said  Messrs.  Croskey  and  Co.,  or  their  agents,  on 
behalf  the  said  company,  so  far  as  the  same  shall  have 
been  in  accordance  with  the  terms  of  this  agreement ; 
bat  in  the  event  of  snch  notice  having  been  given  by 
the  said  company,  and  while  the  dividend  of  6  per 
cent,  as  aforesaid  shall  be  divisible,  then  the  snid 
Messrs.  Croskey  and  Co.  shall  be  entitled  to  be  paid, 
and  the  said  company  shall  be  bound  to  pay  to  the  said 
Messrs.  Croskey  atd  Co.,  a  commission  of  6  per  cent, 
to  be  calculated  on  the  gross  earnings  of  the  under- 
taking for  the  twelve  months  next  preceding  the  ter- 
mination of  such  notice.  Provided,  that  in  the  event 
of  the  said  agreement  being  terminated  when  the  com- 
pany is  paying  a  dividend  exceeding  6  per  cent.,  the 
commission  to  be  paid  aa  aforesaid  shall  be  rateably 
increased  by  1  per  cent,  of  commisaion  for  1  per  cent. 
«f  dividend." 

By  the  concluding  article  it  was  prorided,  "  that  in 


case  any  dispute  or  difference  between  the  said  com- 
pany, their  successors  and  assigns,  and  the  said 
Messrs.  Croskey  and  Co.,  their,  execnton,  admioistns- 
tors,  or  assigns,  touching  the  matters  tberno  men- 
tioned, the  dispute  aliould  be  referred  to  arbitration 
in  the  usual  terms,  with  a  power  of  appointing  an 
umpire  by  the  two  referees." 

On  the  Ilth  July  1857  the  pit.  retired  (nm  tbo 
copartnership,  and  by  an  indenture,  dated  the  same  day, 
the  pit.  ceded  all  his  interest  in  the  agreement  of  the 
8th  April  1857  to  the  defta.  J.  R.  Croskey  and  J.  H. 
Wolfi',  who  thereupon  released  and  covenanted  to  in- 
demnify him  from  and  against  all  liabilities  in  respect 
thereof. 

It  was  alleged,  and  not  denied,  that  the  company 
were  informed  of  the  retirement  of  the  pit.  from  the 
copartnership,  and  were  awafe  that  he  had  ceded  all 
his  interest  in  the  agreement  to  Croskey  .ind  Wolff. 

These  gentlemen  continued  to  cany  on  business 
nnder  the  same  designation,  and  bad  the  management 
of  the  vessels  nnder  the  agreement. 

Disputes  having  arisen  with  respect  to  Croskey  and 
Co.'s  accounts  with  the  company  np  to  1st  June  1858, 
a  memorandum  daied  the  7th  Sept.  1858  was  signed 
by  Croskey  and  Wolff  of  the  one  part,  and  the  chair- 
man of  the  company  of  the  other,  as  follows : — 

"  On  Tuesday,  the  7th  Sept.,  the  committee  again 
met  the  directors,  after  further  communication  with 
Messrs.  Croskey,  and  made  farther  suggestions  for  an 
arrangement  of  the  difference  with  Meabrs.  Croskey, 
which,  after  discussion,  were  reduced  to  the  following 
form  ; 

'•  1.  That  Messrs.  Croskey  and  Co.  should  consent 
to  the  bonus  being  adjed  to  the  capital  on  which  6 
per  cent,  preferential  dividend  is  to  be  ascertained. 

"  2.  That  the  principle  of  the  accounts,  as  rendered 
by  Messrs.  Croskey,  and  as  prepared  by  Mr.  Jay  up  to 
the  1st  June  last,  is  to  be  taken  as  admitted,  snbject 
to  the  following  conditions:  [Certain  conditions,  suoh 
ss  production  of  vouchers,  &c.,  were  here  set  oat.] 

"  8.  The  agreement  between  the  company  and 
Messrs.  Croskey  and  Co.  to  be  reconsidered  with  a- 
view  to  prevent  the  occurrence  of  differences." 

A  more  formal  agreement  was  subseqnently  pre- 
pared and  signed  by  the  same  parlies,  embodying  th* 
memorandum,  and  appointing  two  arbitrators.  The 
submission  was  made  a  role  of  the  Court  of  C.  P. 
The  arbitrators  purported  to  appoint  an  umpire ;  but, 
in  consequence  of  an  irregularity  in  this  appointment, 
leave  was  subsequently  given,  by  an  order  of  the  Conrt 
of  C.  P.,  to  Croskey  and  Wolff,  to  revoke  their  sub- 
mission, which  they  accordingly  did. 

By  an  order  of  the  Court  of  Bankruptcy,  dated  tho 
Stfa  April  1859,  it  was  ordered  that  the  said  company 
should  be  wound-up,  and  E.  W.  Edwards,  Esq.,  was 
appointed  the  official  liqnidator. 

On  the  10th  Feb.  1860  the  company  commenced  an 
action  in  the  Exchequer  of  Pleas  against  the  pit.  and 
the  defts.  J.  K.  Croskey  and  J.  H.  Wolff,  to  recover  tha 
sum  of  615,256/.  I5f.  id.  for  money  had  and  received 
to  and  for  the  use  of  the  said  company,  between  the  8th 
April  1857  and  the  I7th  Dec.  1859  inclusive,  together 
with  interest  on  the  several  items  composing  such  sum. 

As  before  stated,  it  was  to  restraui  this  action  that 
the  bill  was  filed. 

It  appeared  in  evidence  that  the  first  clanse  of  the 
memorandum  of  7th  Sept.  1858  had  reference  to  a  dis- 
pute as  to  the  construction  of  the  first  article  of  tha 
original  agreement  of  1857,  as  to  what  was  to  be  con- 
sidered as  the  amount  of  the  capital  of  the  company. 
The  ships  having  been  originally  purchased  from 
another  company  at  a  price  to  pay  the  old  ehareholdeis 
6/.  1 2s.  6cl.  per  share,  it  was  provided  that  any  of  the 
old  sharelioldera  might  exchange  their  shares  for 
folly  paid-up  9L  shares  of  the  new  company.  The 
question   therefore  had  been  whether  the  difference 
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bitvMi  tlM  6il   18«.  6d  and  the  9L  wu   properl; 
tMOti  l»  cmpiul  ueoDDt  or  not. 

Sr  B.  Cttirms,  Q.a,  E.  F.  Smith  and  Sumulm,  for 
lkplL,«a(«iidcd  that  th«  pit.,  on  hi*  retirement  from 
hit  |«ta«iliip  <ritb  the  oompany'a  knowledge,  and 
hia^iwlcmnified  by  the  eoDtiooing  partners,  cetued  to 
b  UtU  10  the  company  nnder  the  contract  of  the 
U  Afnl  18i7,  and  became  a  snretjr  only ;  and  that  ae 
mk  nnty  he  «a«  releaaed  from  all  liability  by  reason  of 
tin  Tuiitioa  of  the  original  contract  by  the  memoran- 
da ef  Ihe  7th  Sept.  1858,  to  which  be  bad  been 
00  fotj,  and  particolarly  by  the  appointment  of 
Hlitntoa  ij  Croakey  and  Wolff  alone.  Aa  to  the  ant 
fOBttbyated 

Outitf  T.  FaOeUer,  4  CI.  &  Fin.  207  ; 
fnnu  T.  Drmmmimd,  4  Esp.  89 ; 
Bart  T.  Alexandtr,  7  Car.  &P.  746;  *.  o.  2  M. 
fcW.484. 
i<lethea«mid, 

Aav  T.  Macdouald,  3  H.  of  L.  Cas.  225; 
Smutty.  Ctirrie,  4  De  G.  M.  &  G.  678; 
linia  T.  StaMaek,  6  De  6.  H.  &  G.  680. 
Am(  Q.C.  and  Cs«o«  for  the  defts.— The  corn- 
pay  contended   that  oo   arrangement    between   the 
piitMn  eonU  abrogate   the  company'*  rij^hts  under 
tki  acigiaal  contract. 

Ad/crd  r.  Deakm,  2  Bar.  &  Aid.  210. 
£.  F.  amUk  for  Cnwkey  and  Wolff. 
Can*  in  reply. 

The  Vicb-Chabceixob. — It  seems  to  me  that  it 
*nU  be  carrying  the  doctrine  of  Oakley  t.  PathdUr 
U  la  enotraoos  extent,  if  I  were  to  adopt  the  con- 
tmioa  of  the  pit.  That  case  determined  that,  where 
a  Ml  ha*  two  dcbtora,  both  of  them  liable  to  bim, 
b  ai^  soa  dther  the  one  or  the  other,  if 
ks  {nad  it  oooTenient  so  to  do — to  preaa  one  for 
^  ^bt,  becanae  be  waa  a  person  competent  to 
fji  "xl  to  gife  to  the  other  time ;  and  then  it  ia  aaid  an 
tntaeat  between  thoee  two  debtors  themaelvea  would 
•  iSict  him  that  he  would  be  deprired  of  that 
^draUage,  That  no  doubt  was  a  atrong  decision,  and 
tt  ns  on  this  consideration,  that  where  yon  have 
■■lita  of  an  equity  between  two  persons  with  whom 
jn  an  eooeemed,  yon  most  not  deal  with  those 
intai  in  such  manner  as  to  affect  their  righta.  That 
■om,  hewerer,  doea  not  seem  to  me  to  bear  the  alightest 
'"■inrieeo  with  thia  one,  which  is  simply  this :  Three 
fwanu,  members  of  a  firm,  enter  into  a  oootract  to  do 
ortaia  aeta,  resulting  in  heary  accoonts  between  them 
and  the  fioropean  and  American  Steam  Shipping  Com- 
faay.  A  year,  or  hardly  a  year,  elapses,  when  one  of  the 
1^  paitaers  of  the  firm  who  entered  into  the  con- 
f*<*  with  the  company  ntirsa  and  takes  a  corenant 
«f  ndemity  from  the  other  partners.  So  far,  to  a  cer- 
laia  extent,  be  pnta  himself  in  the  position  of  the 
ntinng  partner  in  OojUtyr.PasWfar.  But  what  is  the 
etaaaqaaace  of  bis  so  doing,  be  being  boond  by  his  con- 
<B<t  lor  threo  yean?  It  is  qoite  dear  that  bia 
'"""Ming  partners  were  bound  to  go  ou  with  the 
<Mract,  and  all  the  liabilities  of  the  contract  were  to  be 
t*ba  aa  aubaisting  ;  that  is  to  say,  as  between  him 
"i  tki  company,  he  could  not  retire  from  the  obliga- 
*)•■*  of  the  contract,  and  it  ia  not  contended  by  the  pit. 'a 
'■■Md  that  fa*  conid  do  so.  What  is  the  consequence 
*(  Ws  rctiriiig?  He  most  release  bis  copartners  ; 
m  I  adept  the  riews  of  eounsel  on  the  other  side  in 
'T*'  '■ftu,  that  he  must  treat  his  partnen  ex  nectt- 
mtau  as  Us  ageuU  for  all  legitimate  pnrpoaea  of  the 
•"■•'»*,  but  not  beyend  it ;  for  he  ia  bound  by  erery 
•*  «f  thein,  prorided  it  ia  done  in  conformity  with  the 
••teset  The  qoaatioo  of  a  new  coutraot  is  a 
■fBat*  matter.  If  there  is  an  adoption  of  a 
***  Witor,  you  thereby  release  yonr  co-contractor 
*">«»  his  eontract.  The  only  question  I  have  to 
r  is,  what  has  been  done  by  the  company,  they 
<Bta«d   into  a  new  contract?     Fint,    there 


having  been  disputes  with  the  company  and  their  con- 
tracton,  we  find  a  memorandum  signed  to  settle  them, 
by  which  it  U  expressly  recited  that  there  might  be  an 
arrangement  of  the  diffsrenoes  with  Messrs.  Croakey ; 
there  is  no  idea  of  any  new  agreement  being 
entered  into.  It  is  this :  "  That  Messrs.  Croskey  and 
Co.  should  consent  to  the  bonus  being  added  to 
the  capital  on  which  6  per  cent,  preferential  dividend 
is  to  be  ascertained."  At  firet  I  waa  struck,  on  the 
opening  of  the  cate,  with  what  appeared  to  me  to  be 
the  fact,  that  there  must  have  been  a  new  contract. 
But  I  found,  ia  substance,  it  was  simply  this,  that  the 
company  having  put  one  meaning  upon  it,  and  the 
Crwikeys  another,  instead  of  going  to  litigation  about 
it,  they  agreed  to  refer  matten  to  arbitntioo.  I  think 
it  would  be  carrying  the  doctrine  of  the  case  of 
Oakley  v.  PtahtUer  very  far  to  say,  even  if  the  court 
could  come  to  the  conclusion,  when  the  whole  matter 
was  before  it,  that  the  one  parly  who  made  the  error 
was  ia  the  right,  and  the  other  party  was  in  the  wronj^ 
and  that  therefore  the  nhition  of  principal  and  surety 
was  conatituted  between  the  parties.  In  other  wards, 
that  everything  must  be  litigated,  and  you  cannot 
make  a  conceaaion  to  avoid  litigation  if  it  turns  out 
thnt  the  thing  is  wrong.  For  inatance,  suppose  the 
most  trifling  concession  upon  a  contract  of  tibis  cha- 
racter— that,  instead  of  being  a  question  of  80,000{., 
it  were  one  of  10,000J1,  and  the  one  side  says,  "  I  am 
entitled  to  this,"  and  the  other  aide  aaya,  "  yon  are 
not ;"  and  they  agree,  in  order  to  avoid  litigation,  that 
it  is  to  be  taken  aa  if  the  one  were  right  and  the  other 
wrong,  would  the  party  who  owed  5000/.  or  6000/.  be 
diaeharged  because  he  gave  up  a  point  which  might 
have  been  litigated,  which  the  court  might  find 
to  be  in  his  favour?  Looking  at  it  thus,  my 
opinion  is,  that  Mr.  Crawford  was  right,  and  that  the 
company  made  no  conceaaion  at  all,  and  that  was  the 
meaning  of  the  agreement  Mr.  Crawford  has  sworn 
to  what  took  place,  aod  has  put  forward  bia  report, 
which  ia  dated  the  9th  April,  the  very,  day  after  the 
agreement  in  question  waa  made,  aa  helping  bis 
memory  to  ahow  the  intent  and  pnrpoae  of  himself  in 
the  agreement  Hesnys  that  Croakey  was  present  and 
knew  all  about  this  report  being  made,  and  he  never 
raised  a  dispute  about  it  afterwards.  The  question  is, 
what  is  the  real  meaning  of  the  agreement  ?  The  firet 
claoae  is,  "  that  such  aum  or  suma  as  the  directors 
may  think  fit  shall  be  laid  out  and  expended  on  the 
said  ships,  80  as  to  make  the  aame  fit  for  the  purposes 
of  the  undertaking,  after  which  an  acconnt  shall  be 
made  np,  including  the  fint  coat  of  the  vessels."  Hoar 
had  the  vessels  been  bought?  By  an  agreement 
with  the  old  Screw  Steam  Shipping  Company ;  that 
was  the  firet  coet  of  the  vessels,  and  the  report 
of  the  directon  as  to  what  their  meaning  was  is  this, 
"  to  which  must  be  added  the  sum  of  81,614/.  10s., 
represented  by  the  bonns  of  2/.  7(.  6<iL  on  the  84,364 
ascertained  shares,  making  the  capital  amount  to 
484,994/.  7s.  ?</.,  to  the  whole  of  which,  under  the 
agreement  with  the  Mesars.  Croskey  and  Co.,  the  pre- 
ferential dividend  of  6  per  cent  applies."  That  was 
the  intention  of  the  company.  The  whole  of  the  facts 
should  be  looked  into,  and  the  court  has  a  right  to 
kuow  the  price  paid  for  the  ships,  and  how  they  were 
dealt  with,  partly  by  giving  9  per  cent  dividend,  and 
partly  by  paying  down  in  cash.  Therefore  I  come  to 
the  conclusion,  that  even  if  Oakley  v.  PatheUer  is 
stretched  to  its  utmost  limits,  it  would  be  going  loo 
far  to  say  that  the  continuing  partnen  could  not 
agree  to  waive  their  own  opinion  on  a  disputed  point  of 
law  without  thereby  releasing  the  eo-contractom  to  the 
original  contract  from  all  engagements.  However,  it 
doea  not  appear  to  me  that  they  have  waived  anything 
which  they  could  anccessfully  have  maintained.  The 
only  remaining  point  is  as  to  the  arbitration.  That  is 
quite  clear.     The  original  agreement  expressly  pro- 
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vid«s  that  «U  matters  in  diapate  sbull  be  referred 
to  urbitnttion,  and  that  the  award  shall  be  made  a 
rule  of  court.  Without  saying  that  they  were  obliRed 
to  refer  to  arbitration,  it  is  certain  they  were  di»- 
cliarging  a  duty  in  doing  so  nnder  the  agreement. 
But  I  am  asked  to  bold,  on  the  authority  of  Oatle;/ 
T.  Paiheller,  that  where  three  parties  have  con- 
tracted that  they  shall  refer  alt  matters  in  dispute 
to  arbitralion,  and  two  have  been  left  to  the  full 
management  and  control  of  the  business  under  the 
contract,  and  refer  a  disputed  question  to  arbitration, 
the  whole  is  to  be  void  because  the  one  who  retired 
has  not  joined  iu  that  arbitration.  He  handed  over  to 
tbem  all  the  partnership  affairs  in  which  he  was  con- 
cerned, and  they  inderoni6ed  him,  and  this  contract, 
from  which  be  could  not  retire,  and  having  done  so, 
he  must  be  taken  to  have  passed  to  them  the  appoint- 
ment of  the  arbitrator,  if  it  was  necessary  to  have 
one  to  settle  disputes  and  differences  arising  out  of 
the  agreemont.  I  think  it  would  be  monstrous  to 
carry  out  the  doctrine  of  tbe  case  of  Oakley  r. 
PathelUr  so  far  as  to  say  that  such  a  transaction  as 
the  present  would  release  the  pit.  from  his  contract; 
therefore,  all  that  I  can  do  is  to  dismiss  the  bill  with 
''O't*.  Bill  dumwtd  leith  eottt. 

Solicitors  :   LmUaters  and  Backwood;   Dmaa  and 

•SiMW. 


li<^  6,  7  and  37,  and  Jme  3. 
HoDOsoK  ».  Eabl  Bbctivb  akd  otrbrs. 
Win—Coiu(ructi4>n—Devue  of  raiduary  rtal  atate 
—•Beqiutt  of  residuary  ptrsonal  atate — Contingent 

interestt— Interim  rente  and  profile  of  the  realty 

Interim  />rofiU  o/the  pereonatty. 
A  testator  dented  certain  specific  parte  of  liie  real 
estate  to  trutUet  for  the  benefit  of  his  widow  for 
Hfe,  at  her  death  to  his  daughter  for  life,  with 
divers  limitations  over,  her  eldest  son  being  the 
only  one  in  esse  taking  an  interest  thereunder,  with 
a  devise  of  all  his  residuary  real  estate  to  trustees 
•tpoo  the  same  uses,  trusts,  40.,  as  his  specific  real 
estates  before  devised: 
Beld,  that  such  a  residuary  devise  of  realty  did  not 
carry  with  it  the  rents  and  profits  not  disposed  of, 
but  resulted  to  the  benefit  of  testator's  heir-at-law. 
Be  also  bequeathed  two-thirds  of  his  residuary  per- 
sontU  alate  i^xm  trusts  to  invest  m  real  estates  to 
be  settled  to  uses  which  were  the  same  as  those  of 
his  residuary  real  estate : 
Beld,  that,  as  to  such  share  of  his  residuary  personal 
estate,  there  was  no  mteetaey,  and  cotuequtntlg  the 
income  sliould  be  accumulated  and  added  to   the 
corpus  to  he  laid  oat  in  land  as  directed  by  the  wilL 
Secapitulation  of  the  several  cases  bearing  upon  the  two 
classes  of  residuary  gifts. 

This  was  a  bill  filed  by  the  trustees  of  the  will  of 
we  late  Alderman  Thomp-ion,  of  London,  against  the 
£arl  and  Conntess  of  Bective  (the  latter  being  tbe  only 
child  of  the  testator),  and  against  her  eldest  son  and 
heir-at-law  of  the  tesUtor ;  and  it  prayed  generally 
that  the  rights  and  interests  of  the  several  persons 
claiming  to  be  interested  nnder  the  will  in  tbe  trusts 
of  tbe  residuary  real  and  personal  estates  of  the  testator, 
and  the  accumulations  of  the  annual  income  thereof 
respectively,  might  be  ascertained  and  declared. 

William  Thompson  by  bis  will,  dated  the  2nd  March 
1853,  devised  to  trustees  in  fee  his  Kirkby  Lonsdale 
•nd  Mansergh  estates,  in  Westmorland,  to  the  nse  of 
his  wife  for  life,  with  remainder  to  the  use  of  the 
troitees  during  the  life  of  his  daughter  the  Conntess 
of  Bective,  upon  trust  to  pay  the  rents  to  the  countess 
for  her  separate  use  without  power  of  anticipation,  with 
a  proviso  for  the  cesser  of  snob  estote  for  the 
countess's  life,  in  tbe  event  of  the  Earl  of  Bective 
becoming  Uarqais  of  Headford,  or  of  td«  countess,  or  tbe 


earl,  or  any  future  husband  of  hers  letting  tbe  mansion- 
house,  with  remainder  to  the  use  of  the  countess's  sons 
born  in  the  testator's  lifetime  (except  the  deft.  Lord 
Kenlis,  or  the  eldest  son  for  the  time  being  of  tb» 
conntess  being  heir  or  heir  apparent  of  the  earl)  Suc- 
cessively for  life,  with  remainder  to  their  first  and 
other  sons  successively  in  tuil  male,  with  re- 
mainder to  each  of  tbe  countess's  sons  bom  after  th« 
testator's  death  (except  an  eldest  son  for  tb» 
time  being  of  tlie  conntess  being  heir  or  heir  apparent 
of  the  earl)  successively  in  tail  male,  with  remainder 
to  Lord  Kenlis  for  life,  with  remainder  to  bis  first  smi 
other  sons  successively  in  tail  male,  with  remainder  to- 
Lord  Kenlis  in  tail  male,  with  further  remainders  and 
with  an  ultimate  remainder  to  the  testator's  right  bcirs. 
And  the  testator  directed,  that  if  any  person  or  persons 
who  would,  if  tbe  now  stating  direction  had  not  beeiv 
inserted,  have  been  entitled  to  the  possession  or  th» 
receipt  of  tbe  rents  and  profits  of  tbe  said  real  estate* 
respectively  as  tenant  for  life  or  tenant  in  tail  by  pur- 
chase, should  be  under  tbe  age  of  twenty-one  years,  bis 
trustees  should  during  tbe  minority  or  respective 
miuoricies  of  such  person  or  persons  receive  the  reat» 
and  profits  and  manage  the  estates,  and  after  satisfy- 
ing annual  charges  and  paying  such  sum  or  snm» 
as  tbe  trustees  should  think  proper  for  tbe  mun- 
teoance  and  education  of  such  minor  or  minora, 
accumulate  the  residue  by  investing  them,  oud  stonii 
possessed  of  tbe  accumulations  upon  such  trusts,  &&, 
as  tbe  same  would  be  held  if  the  same  were  mooeys 
arising  from  sales  nnder  the  power  of  sale  and  exchang» 
contained  iu  tbe  will.  "  And  as  to,  for,  and  concerning 
all  the  rest  and  residue  of  the  testator's  i«al  estate* 
and  all  his  chattels  real,  whatsoever  and  wheresoever,  nob 
thereinbefore  devised  or  bequeathed,  he  gave,  devised 
and  bequeathed  the  same  onto  tbe  pits,  and  tbe  other 
trustees  (who  had  renouaoed  or  died),  their  heira, 
executers  aud  administrators,  nevertheless  to,  for,  aaa 
upon  the  uses,  trusts,  intents  and  purposes,  and 
with,  under  and  subject  to  tbe  powers,  provisoes  and 
declarations  thereinbefore  limited,  expressed,  duwited< 
and  declared  te  take  effect  from  and  after  the  deoeaso- 
of  tbe  tesUtor's  said  wife  and  his  said  daughter  the- 
deft.  Amelia,  Countess  of  Bective,  or  tbe  sooner  deter- 
nation  of  the  said  estate  so  limited  in  nse  to  his  said 
trustees  during  the  life  of  the  conntess  as  aforesaid 
of  and  concerning  tbe  said  bereditemente  and  estates 
thereinliefore  devised  situate  in  tbe  said  township  of 
Kirkby  Lunadale  and  Mansergh.  But  so  nevertbeleas- 
as  not  to  increase  or  multiply  charges  under  the  powers- 
of  jointuring  or  charging  with  portions.  Provided 
always,  that  no  person  who  should  take  an  estate  tail 
by  purchase  in  any  chattels  real  respectively  therein- 
before devised  or  bequeathed  in  and  by  tbe  now  stating 
will  should  be  entitled  to  tbe  absolute  property  therein, 
respectively,  unless  and  until  he  or  she  should  attain 
the  age  of  twenty- one  years,  or  dying  nnder  that  age, 
unless  he  or  she  should  leave  issue  of  bis  or  her  body 
inheritable  to  such  entail  living  at  bis  or  her  decease, 
or  born  in  due  time  afterwards." 

The  testator  bequeathed  tbe  residue  of  bis  personal 
estate  and  effects  to  his  trustees  in  trust  to  convert, 
and  tbe  proceeds  te  be  invested  in  the  purchase  of 
real  estates,  and  to  invest  and  pay  the  income  in  sucb 
manner  as  the  rente  of  the  real  estates  to  be  pur- 
chased would  be  payable.  And  he  directed  bis  trus- 
tees to  invest  two  equal  third  parte  of  tlie  residuary 
personal  estate  in  the  purehase  of  freehold  or  copyhold 
hereditamonte  in  England  or  Wales  (the  counties  of 
Westmoreland  and  North  Lancashire  and  tbe  West 
Biding  of  tbe  county  of  York  to  be  preferred,  but  with- 
out fettering  or  controlling  tbe  discretion  of  said  trna- 
tees),  and  to  settle  the  same  to,  for  and  upon  tbe  same 
uses,  trusts,  intento  and  purposes,  and  with,  under 
and  subject  to  the  same  powers,  provisoes,  directions- 
and  deciaratwns    as  w«rs  thereinbefore  limited,  •»- 
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,  dineted  and  deeUicd  to  take  effect  from  and 
•fta  Um  dnth  of  the  testator's  wife  andthe  coantesa, 
« tkenooer  determiiutian  of  the  estate  limited  to  the 
ImtMi  dniiiig  her  life  of  the  Kirkby  Lonsdale  and 
MoMifb  estate*.  And  the  testator  directed  tfae 
iiining  third  {tart  to  be  Uid  out  in  real  estate  to  be 
nuUipoa  Lord  Kenlis  for  life,  and  liis  first  and 
ciJicra«u  in  tail  male,  with  remainder  to  uses  de- 
<kxti  io  the  aame  words  as  those  of  the  real  estate  to 
ts  ponbised  with  the  other  two- thirds. 

Bf  aeodidl,  dated  the  18th  Jan.  1854,  the  testator 
dtfiisd  tlie  Bamacre  and  Bond  estate,  in  the  county  of 
Laaata  (for  the  porebase  of  which  be  had  entered 
iate  a  cootnct  since  completed),  unto  the  trustees, 
(Mr  kin  and  assigns,  to,  for  and  upon  the  uses, 
iPKtt,  intents  and  purpoeea,  and  with  and  subject  to 
(1m  pewen,  prorisoes,  directions  and  declarations  in  bis 
said  will  limited,  expressed,  directed  and  declared  to 
lab  sffect  from  and  after  the  decease  of  his  said  wife 
sad  bis  daoghter  the  said  Countess  of  Bective,  or  the 
anocr  determination  of  the  estate  in  his  said  will 
bsiited  in  ose  to  hia  said  trustee*  during  the  life  of  his 
daagbter,  of  and  concerning  tbe  said  Kirkby  Lonsdale 
sad  Uaosagb  estate*. 
Iks  testator  died  on  the  10th  March  1854. 
Iks  deft,  the  Countess  of  Bective  was  the  onl/ 
<Ud  sad  sol*  beitese-at-law  of  the  testator  at  the 
liw  ef  bis  death.  The  testator's  widow,  and  tbe 
dtft.  the  coanteaa,  or  her  husband  in  her  right,  were 
tke  sal;  persona  entitled  to  share  any  personal  estate 
ef  tbe  testator  nndispoaed  of  bj  bis  will  or  codicil. 

Tbe  widow  died  on  tbe  7th  Sept.  1861,  having  hj 
ksr  will,  dated  tb*  24tb  July  1856,  appointed  the 
M*.  the  Earl  and  Cooutas*  of  Bective  executor  and 
«»<«te,  who  duly  ptored  tbe  will. 

The  coonteas  hwl  one  son  00I7  at  tbe  dat*  of  tbe 
tolstat's  will,  and  at  tb*  time  of  his  death,  Tix.,the 
^A  l4id  Keolis,  also  only  son  and  heir  apparent  of 
Imi  Beetire,  bom  in  Feb.  1844,  and  who  bad  never 
MS*  aarriad.  Tbe  oonntcss  bad  not  had  any  son  bom 
■■es  tbe  teaUtor'*  death.  She  had  five  dangbters  alt 
•ab«  age,  and  nnnuurried. 

Tk*  t(*tator  wu,  at  tb«  time  of  bis  deatb,  entitled 
t*Ml estate*  of  gnat  Talu^  beside*  those  specifically 
*»'"d  by  the  will  and  codicil. 

Tk*  fund  waa  a  clear  fund.  Tbe  residue  of  tbe 
t>*>iar's  personal  estate,  after  payment  of  debts,  &c., 
y*f  P«*t  Talua.  Tbe  trustees  and  executors  bad 
««« tim*  to  time  converted  part  of  such  residuary 
ffMaal  catata  and  inveatad  the  proceeds  in  the 
r«ka<eof  real  eatatas,  the  legal  esUte  in  which  was 
'•'••d  ia  tbe  snrriTing  trustees,  but  of  which  no  settle- 
■■•t  bad  been  made.  The  greater  part,  however,  of  the 
J*~~al  estate  remained  nnoonverted.  Maintenance 
''—J  had  been  applied  out  of  tbe  interest  of  part 
•tb*  penooal  estate,  and  the  surplus  of  considerable 
On*  bad  been  aocumnlated. 

Tk*  aaase  now  came  on  for  a  hearing. 
^W,  Q.  a  and  Wicim;  for  the  trustee*,  submitted 
itotbeoourt. 


Tk*  SoOator-GnmJ  (Palmer),  Bobhouse,  Q.  C, 
■idrcayiai  Satptiat,  for  the  Earl  and  Countess  of 
•"^e,  eaotended  that  until  the  birth  of  a  younger 
■»  ef  She  coontaas,  or  if  th*r*  abould  b*  no  such 
**^ag  her  life,  or  at  any  rat*  until  tb*  sooner 
"•wsiaatiMi  (which  bad  not  yet  Uken  place)  of  tbe 
*>****  by  the  teatator's  wiU  limited  in  trust  for  her  of 
•■*»4*  teatator's  estates  in  Kirkby  Lonsdale  and 
""•■jh,  tb*  annual  inooffle  of  tbe  testator's  residuary 
"*'*■<■<<*  and  tbe  eitata  deviled  by  his  codicil,  and  of 
t»e  iqaa]  third  parts  of  bis  residuary  personal  estate, 
*«  aadi^osed  of  by  tbe  will,  and  that  tb*  deft,  tbe 
^■■^  in  light  of  hi*  wife,  was  entitled  during  such 
pnd  to  tbe  accumuUted  inoooi*  of  tb*  residuary  real 
*■•>*,  and  th*  estate  deriaed  by  the  codicil,  and  tb* 
■■"BiibaaeBs  th*r*of  r<*p*ctiTely  sine*  tbe  testator's 


death  ;  and  that  also  in  right  of  bis  wife,  and  as 
personal  representative  of  tbe  widow,  he  was  interested 
in  the  annual  income  of  two  equal  third  parts  of  the 
residuary  personal  estate,  and  also  of  .such  of  tbe 
purchased  real  estates  as  represented  purchases  nut  of 
or  ou  account  of  such  two-tbirds  and  tbe  acoumulationa 
thereof  respectively.  As  to  the  real  estates  they  relied 
ou : 

Bopkuu  T.  Hopkint,  Css.  tern.  Talbet,  44  ;  a.  e. 
1  Atk.  581;  lVes.sen.  268; 
more  fnlly  set  out  in  Mr.  Hargrave's  not*  in  Cok*  Lit. 
271   b.     A  copy  of  the  decree  in  this  cans*   waa 
obtained  from  the  registrar's  book. 

Driffield  1.  Driffield,  1  Dow.  &  CI.  268  ; 
tt'iUs  V,  Willi,  1  Dm.  &  War.  439. 
A*  to  the  residuary  personal  estate : 

Ackroyd  y.Smilhton,  I  Bro.  C.  C.  503. 
Tbe  Vice-Chadcellor  referred  to 

Phipp$  V.  Aktr;  3  CI.  &  Fin.  703. 
They  also  referred  to 

Skrinuher  v.  IforAeole,  1  Swana.  666 ; 

Hiunble  v.  Shors,  7  Hare,  348  ; 
Wyadham  r.  WgndAam,  3  Bro.  C.  C.  58; 

FuUerlon  r.  MarUa,  I  Drew.  &  Sm.  31  ;  1  L.  T. 
Bep.  N.S.  531; 

Shaw  V.  CuHlife,  4  Bro.  C.  C.  144; 

Bulloek  V.  Stones,  2  Ves.  521 ; 

Jte  DraieUg't  Eitale,  19  Beav.  395. 
Sir  H.  Cairns,  Q.C.,  Gifard,  Q.C.  and  ErM»e,  for 
Lord  Kenlis,  contended  that  a  gift  of  peraonalty 
carried  with  it  all  tbe  intermediate  produce.  That 
rule  was  enunciated  in  Creen  T.  Ekins,  2  Atk.  473, 
and  was  not  shaken  by  Hopkins  v.  Hoplans.  As  to  th« 
realty,  tbe  point  waa  governed  by  Genery  t.  FittgenJtl, 
Jac.  468.  It  could  make  no  differeno*  whether  tbe 
personalty  were  given  in  ita  entirety,  or  divided  into 
parts,  if  tbe  limitations  were  the  same.  They  also  re- 
ferred to 

Gibson  v.  Lord  Mont/ord,  I  V**.  485; 

Aitrs  T.  Phyna,  3  CL  &  F.  665 ; 

PUpps  T.  Akers,  3  CI.  &  F.  702 ; 

Turtoa  v.  Lombard,  1  D*  G.  F.  &  Jo.  495 ; 
3  L.  T.  Bap.  N.  S.  38. 
The  ViCB-CuASCELXOB  required  tb*  Solicitor- 
General's  reply  only  as  to  the  question  of  peraonalty. 
Tbe  SolicUor-General  replied  on  that  point. 
The  Vice-Chahcellob  said  : — ^A  question  of  very- 
considerable  importance  as  regarded  the  amount  of  tbe 
property  involved  has  been  raised  in  tbe  discussion  in 
this  case,  ariaing  as  it  does  with  regard  to  two  por- 
tions of  the  prop*rty,  th*  residuary  real  estate  of  tbe 
testator,  the  late  Mr.  Alderman  'fbompeon,  and  tbe 
residuary  personal  estate,  or  rather  two-thirds  of  the 
residuary  personal  estate,  given  by  the  same.will.  The 
case  haa  been  argued  with  great  ability,  but  tbe 
opinion  which  I  had  formed  during  tbe  argument  has 
not  been  changed  by  a  further  consideration  of  tbe 
facts  of  the  case.  Ou  both  points  rtused  tbe  an- 
thoiitie*  are  in  my  opinion  decisive.  The  first 
question  which  arisea  ia  this :  there  ia  a  devise  by  the 
will  of  the  testator  of  certain  estates  called  bis  Kukl^ 
Lonsdale  and  Mansergh  estates  to  the  trustees  of  bis 
will  on  certain  trusts  conveying  dearly,  as  far  as  they 
ara  concerned,  tbe  legal  estate  to  tboae  trusteea  during 
tbe  life  of  bis  daughter  tbe  Countess  of  Bective,  bis  onjy 
child,  and  upon  certain  trusts  for  her,  with  a  certain 
possibility  of  that  estate  becommg  determined,  snbjeet, 
I  should  mention,  to  the  intermediate  life>e*tat*  given 
to  tbe  testator's  widow,  but  afUrwards  to  tbe  Count*** 
of  Bective,  tbe  widow  being  now  dead  ;  and  after  that 
there  are  a  series  of  limitations  of  this  descriptioa, 
namely,  to  tbe  second  and  other  sons  of  bis  daughtw, 
exclusive  of  tbe  deft.,  her  eldest  son.  Lord  Kenlis,  and 
Lord  Kenlis  being  alive,  and  no  other  son,  tho«* 
limitationa  which  followed  after  tbe  limitations  of  tb* 
lif*-int«r**t  would,  if  they  stood  alone,  and  in  *ff*ot. 
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as  regards  the  residuary  beqneat,  which  afterward^! 
I  shall  have  to  consider,  b«  taken  as  being  the 
first  gifts  after  that  residuary  devise.  The  first  gifts 
under  that  residnary  devise,  woold,  of  course,  be 
executory  devises.  The  residuary  devise  then  is  made 
in  this  form — he  gives  it  thus :  "  As  to,  for,  and  con- 
cerning all  the  rest  and  residue  of  my  real  estates  and 
all  my  chattels  real,  whatsoever  and  wheresoever,  not 
hereinbefore  devised  or  bequeathed,  I  give,  devise  and 
bequeath  the  same  unto  the  pits,  and  the  trustees, 
their  heirs,  executors  and  administrators,  nevertheless, 
to,  for,  and  upon  the  uses,  trasw,  intents  and  pur- 
poses, and  with,  under  and  subject  to  the  powers, 
provisoes,  directions  and  declarations  hereinbefore 
limited,  expressed,  directed  and  declared  to  take  effect 
from  and  after  the  decease  of  my  said  wife  and  my 
said  daughter  Amelia,  Countess  of  Bective,  or  the 
sooner  determination  of  the  said  estate  so  limited  in 
use  to  my  said  trustees  during  the  life  of  my  said 
daughter  as  aforesaid,  of  and  concerning  my  said  here- 
ditaments and  estates  hereinbefore  devised  situate  in  the 
said  township  of  Kirkby  Lonsdale  and  Mansergh.  But, 
so,  nevertheless,  as  not  to  increase  or  multiply  charges 
under  the  powers  of  jointuring  or  charging  with 
portions."  Therefore,  in  effect,  you  have,  as  to  all 
this  residuary  real  estate,  a  clear  executory  devise  to 
the  second  and  other  sons,  none  of  whom  have  yet 
come  into  mm,  and  any  estate  which  Lord  Kenlis 
may  take  must  be  expectant  upon  the  time  when 
that  contingency  will  determine,  and  when  it  shall 
bo  ascertained  what  is  the  effect  of  this  executory 
devise,  there  being  in  the  interim  no  absolute  dis- 
position in  words.  Whether  there  is  any  disposi- 
tion in  point  of  conatruelioD,  is  the  point  I  have 
to  consider,  there  being  none  in  words,  of  the  inter- 
mediate rents  and  profits  pending  the  suspense  of  that 
•xecutory  devise.  Now,  as  regards  this  point,  it 
appears  to  be  quite  settled  by  authority  ever  aince  the 
time  of  Bopkiiu  v.  Bopkuu,  in  the  simple  case  of  an 
executory  devise,  where  nothing  is  said  of  rents  and 
profits,  the  devise  of  the  estate  will  not  carry  the  inter- 
mediate rents  and  profits ;  but  they  ore  undisposed  of, 
and  go  to  the  heir-at-law  of  the  tesUtor,  who  in  this 
«aie  is  the  Countess  of  Beotive,  she  being  the  tesutor'i 
only  child.  The  case  of  Hopk'mt  v.  Hopldni  went 
oven  to  the  fulfextent,  I  may  say,  of  this  case,  because 
thert  the  devise  was  not  merely  of  certain  specified 
estates,  but,  as  apnears  from  the  note  taken  from  the 
registrar'a  book,  all  other  hit  e*atu  and  effects,  being 
•a  entire  and  complete  devise  as  much  as  Sf  there  had 
been  a  gift  of  all  his  residuary  real  estates.  In  such  a 
•tate  of  circumstances  of  course  it  is  now  too  late 
(recognised  as  that  case  has  been  from  that  time  down 
to  the  cose  of  Driffield  r.  Driffield,  in  the  H.  of  L., 
and  WUU  v.  WilU,  Insfore  Lord  St.  Leonards,  in 
Ireland,  and  standing,  as  it  does,  as  a  case  of  the 
highest  authority)  to  contend  that  unless  there  be 
something  clearly  leading  to  what  the  court  considers 
judicially  to  imply  a  gift  of  the  intermediate  rents  and 
profits,  any  such  gift  can  take  effect  or  can  be  supposed 
to  be  contained  in  the  testator's  will  in  favour  of  any 
persons,  cither  the  persons  waiting  until  the  executory 
devise  shall  take  effect,  or  for  the  person  who  shall 
first  oomo  into  cms  when  the  executory  devise  has  taken 
effect,  or  for  all  the  persons  who  may  be  interested 
under  the  series  of  devises  following  that  executory 
devise  by  w»y  of  accumulation  of  the  rents  and  invest- 
ment of  the  rents  for  the  benefit  of  the  persons  who 
may  so  take  in  sncoession.  All  those  persons  are  clearly 
excluded  unless  you  can  find  that  there  is  enough  on  the 
face  of  the  will  to  lead  to  the  inference  that  such  a 
disposition  of  rents  and  profiU  was  intended  by  the 
tesUtor.  As  regards  the  devise  of  the  estates,  if  this 
had  been  a  simple  devise  of  Blackaore,  and  not  a  r«- 
•iduary  devise,  I  have  every  ingredient  here  that  there 
w«  in  Ueflaiu  t.  Bopkitu.    There  is  the  ^t  of  the 


accumulation  being  directed  iii  certain  instances,  and 
not  being  directed  during  the  period  that  the  executory 
devise  should  be  in  suspense ;  and  there  is  in  trntb 
no  distinction,  as  it  appeared  to  me  tbroughont,  that 
can  be  drawn  between  Bopkitu  v.  Bopkiae  and  thi* 
case,  unless  it  be  in  the  circumstance  that  this  is  > 
devise  of  all  the  residue  of  the  testators  real  estates 
Now,  as  regards  the  question  of  intermediate  rents  and 
profits  not  directly  dealt  with  by  the  will,  there  have 
been  two  classes  of  cases.  The  leading  case  in  one 
class  (in  fact  it  involved  both,  but  it  is  the  leading 
authority  as  regards  the  first  branch  of  the  case  which 
I  am  about  to  allude  to)  was  the  case  of  Stetnu  «. 
Slevem,  where  it  was  held  that  if  you  first  have  » 
series  of  executory  devises,  which,  according  to  Bopldat 
V.  Bopkiiu,  do  not  pass  (be  intermediate  rents  but 
leave  the  intermediate  rents  undisposed  of,  and  thea 
that  series  of  limitations  is  followed  by  a  general  re- 
siduary devise  of  all  the  testator's  real  estate — in  coasa 
of  that  description  it  has  bren  held  that  the  undisposed 
of  rents  and  profits  mentioned  in  the  first  part  of  the 
will  pass  to  those  who  take  beneficially  the  intereat 
under  the  general  residuary  devise  of  all  the  testator's 
real  estates.  Sleoeiu  v.  Stevent  is  a  case  of  that  kin(k 
There  is  another  doss  of  cases  of  which  Slevau  r. 
Steven*  is  an  instance,  and  Driffield  v.  DrifiM 
another,  and  Genery  v.  Fitzgerald,  a  oase  more  fre> 
qoently  referred  to  as  settling  that  second  daas  of 
cases,  namely,  where  you  find  a  genmal  devise  of  all 
a  testator's  real  and  personal  estate  as  one  fund,  in- 
tended to  go  obviously  as  one  fund,  and  limited  as  snoli 
to  pass  over  to  a  aeries  of  limitations  which  may  be  oom- 
menoed  by  an  executory  devise,  there  it  has  been  held 
that  by  a  mixing  of  the  two  funds  together,  and  it 
having  been  settM  that  the  gift  of  the  personal  estat» 
does  oarry,  in  all  cases,  the  intermediate  profits  arising 
up  to  the  time  of  the  bequest  operating  in  possession,  th* 
court  has  held  itself  at  liberty  to  infer  from  that 
circumstance  that  whieb  it  would  not  against  the  bar 
infer  from  the  mere  gift  of  the  estate — on  intention 
that  the  whole  should  go  in  one  oourse  of  devolntaoo^ 
and  going  in  one  oonne  of  devolution  that  the  intai^ 
mediate  rents  of  the  real  estata  should  be  held  to  paas 
in  the  same  manner  as  the  interest,  dividends  and  pro- 
duce of  the  personal  estate  passes  for  the  purpoee  of 
the  executory  devise.  The  whole  doctrine  is  so  cleaijjr 
laid  down  in  Genery  v.  Fittgeraid  in  half-a-doiea 
sentences  by  Lord  Eldon  thau  one  can  scarcely  d» 
belter  than  simply  to  refer  to  it.  Mr.  Shadwell,  wh* 
was  counsel  in  support  of  the  appeal  on  behalf  of  th* 
heir-at-law  from  tlie  decision  which  had  token  ploe* 
at  the  Rolls,  put  the  case  thus,  alluding  to  the  fint 
class  of  oases  I  have  mentioned.  He  says  tbia: 
"  Where  there  is  an  executory  devise  of  real  estate  aad 
the  intermediate  rents  and  profits  are  not  disposed  of, 
they  descend  to  the  heir-at-law,  the  rule  being  diffaraat 
as  to  personalty."  He  then  quotes  the  authoriUea. 
"  On  the  other  hand,  if  after  an  executory  devise  of  » 
particular  estate  there  is  a  general  tesidnary  clause,  it 
will  carry  the  intermediate  rents  and  profits  of  th* 
land  first  devised."  That  is  the  class  of  cases  to  whieb 
I  have  referred.  What  Lord  Eldon  says  is  this:  "  The 
general  principles  are  these :  when  personal  estate  is 
given  to  A.  at  twenty-one,  that  will  carry  the  inter- 
mediate interest.  If  a  testator  gives  his  estate  Blaob>- 
acre  at  a  future  period,  that  will  not  cony  the 
intermediate  rents  and  profits ;  but  when  he  mixes  up 
real  and  personal  estate  in  the  same  danse,  the  ques- 
tion must  be  whether  he  does  not  show  an  intantioa 
that  one  rule  shall  operate  on  both.  Here  the  property 
was  partly  real,  partly  personal,  and  partly  of  suoh  a 
description  that  the  testator  does  not  seem  to  bare 
known  whether  it  was  real  or  ptrsonal.  He  does  not 
by  his  vrill  create  any  tmst,  bnt  makes  a  legal  devise 
and  bequest  of  the  whole  together;  there  is  not  tta* 
weight  of  authority  in  faTonr  of  the  proposition,  Uukfc 
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>'*» 


'fck  <t  5ra  voald 
ant  t^  iimpt« 


ar«  giren    in    this 

of     both    mnst    go 

13     the  rult  which  hu 

there    ara  some   dida 

t.U<»  case  of  Witt,  v.  (r»«», 

_   »e«na    to     lead  to   the  coucIq- 

«,u__-.   '      ,.E**^t    of    the    reaidaanr  renl  raUte 

wi»nt»tonn«jd»ate     «.nt»  and  profiti ;  but  when 

•  BO  It  It  k    Witle    more    closely,  I  think  that  is 

WWBMmj.  to  b«  »t.tribi»tod  to  that  learned  judge. 

*»t^cf  GiW  V.  Z^ord    Alonlford,  in  which  was 

moitallhaTe  4e«;rib«d    u    «   gift  of  a  mixed  fitnd, 

"^Uinni-wM  &  great  deal  of  discossion  and  con- 

«to*»  before  Lord  Uardwicke   came  finally  to  the 

•wwn  that  that  wotxld  pass  the  intermediate  renU 

«  jnftta,  Uwd  St.  L«»nards    saTS :  "Notwithstand- 

■{Jii>,thedeaaioix    was    atiU    considered   not   to   be 

J«e  CMcliinre,  for   1    find  that  in  1793  the  heir-at- 

to  nceited  a  «am   of    1  &001.  for  relinqnishing  aU  bis 

ntte  to  the  propoTty    and    exeeating  a  deed  ia  confir- 

»B«m  of  the  wOL       The   point,  howerer,  now  admita 

*a»  dmbt  -,    it   ia    clearly  settled  by  Genay  ».  fitt. 

JWU  Oliat  is  the    claaa    of  ■nthorities  be  refen  to), 

ad  GfaanSe  t.  GlanvUU,   a  case  in  2  Merir.,  a  ease 

<««»<*lj  ti»a  aame  chsurawter,  that  a  gift  of  '  the  rest 

■1  nadne  ot  mj  estate  '   does  by  force  of  the  words 

■ftaie  the  inteime^ate  rants,  the  reit  and  tesidoe  of 

■I  artate  bang  there  the  estates  real  and  personal,  the 

t»amx«d.     At  first ^it  might  seemj  as  if  it  was   the 

natee  of  the  estate,    simply  referring  to  real  estate  j 

^*  »las»  yon  look  to  tbe  anthority,  yon  find  it  is  r»- 

kciag  to  a  mixed  fund,  and  a  mixed  fnnd  only."     I 

^■■«'  lookwi  in  TMn  for  any  anthority  which  has  held 

after  the  beqnsat  of  pirticnlar  esUtes  on  s  series 

and  finding  a  derise  of  the  residne  of  the 

p^ea  on  the  (am*  nsas  and  tnuti,  a  difle- 

■«M  rale  ean  be  infened  to  the  disadrsntage  of  the 
hais  14  law,  and  that  it  can  be  soppoaed  that  the  inter- 
mm^atm  icats  and  profiu  were  intended  to  be  applied 
B  Cbc  maimfT  that  it  is  neoesaaty  for  those  who  oppose 
tka  cbnm  «f  tbe  heiiws-at-law  in  this  ease  to  contend. 
I  anrdMsd,  if  yon  look  at  the  nature  of  s  residnaiy 
-" — H«  of  real  eaute  in  itself,  the  answer  i*  obvioos, 
tfac  mere  effect  of  its  being  a  residaary  devise  of 
coold  not  operate  in  the  manner  described, 
up  to  the  time  of  the  Wills  Act,  the  residaary 
of  real  estate  was  no  more  than  a  derise  of 
it  was  the  same  thing,  there  was  no  dif- 
between  the  two.  A  residaary  deTise  of  real 
always  held  to  be  specific,  because  a  per- 
■Pa  eaold  only  dense  all  the  estates  be  had,  that 
ia,  tke  actual  property  he  possessed  at  the  date  of  his 
wiB ;  aad  when,  therefore,  he  seems  to  say,  "  I  may 
forp>ttsn  some  particular  estates  which  I  have, 
which  I  can  dispose  of,  and  those  estates  I  in- 
to dispose  of" — looking,  therefore,  to  the  reason 
a*  tbe  tiling,  there  would  seem  to  be  no  reason  why  a 
rBaid^ary  dense  of  real  estate  should  hare  the 
contended  (or.  The  Wills  Act  could  not,  on 
tba  pom  of  conatmction,  make  any  difference,  because 
the  intaoded  operation  of  it  was  to  sweep  in  ererything 
whidi  th«  testatn-  might  have  at  the  time  of  his 
ifaoisie,  bot  not  to  alter  that  rule  of  construction 
which  has  been  adopted  in  faronr  of  the  heir-at-law, 
aanaely,  that  yon  must  find  express  words,  or,  I  should 
rather  say,  manifest  intention — neceasary  implication 
it  has  beat  sometimes  called — on  the  face  of  (he  whole 
will  to  ociode  the  heir  from  that  benefit  which  the 
of  law  has  conferred  on  him.  The  simple  fact  of 
of  readuary  real  estate  seems  to  me  clearly 
■at  to  £>n  within  any  such  rule,  nor  can  I  find  any 
•nAority  which  would  anthoriae  me  to  say  so.  Bat  in 
Ihia  case  there  remains  to  be  considered  the  point  of 
tha  peraooal  estate.  I  may  shortly  state  it  thns — for 
the  porpoae  of  being  laid  out  as  to  two-thirds  of  it  in 
laad,  to  be  settled  in  effect  to  the  same  uses  as  are 


prescribed  with  regard  to  the  real  estate.  Now,  it 
said — and  the  obscrTation  deserves  attention — that 
would  seem  singular  tiiat,  if  you  find  it  held  that  a  gi 
of  "  all  my  real  and  personal  estate,  to  certain  inteut 
uaes  and  purposes,"  ia  to  have  the  effect  of  manifes 
ing  the  intention  that  tha  rents  and  profits  are  to  pai 
exactly  in  the  same  manner  as  the  income  of  tl 
personal  estate  passes,  and  thereby  deprive  the  heir-a' 
law  of  the  benefit  of  the  rule  laid  down  in  the  caw 
I  have  referred  to,  it  would  seem  singular  to  say  tha 
the  circumstance  of  the  testator  dividing  his  will  inl 
two  parts,  and  disposing  of  the  real  estate  in  one  wi 
and  the  personal  estate  in  another,  should  lea 
to  s  different  conclusion ;  but  upon  that  I  c 
not  think  tha  reasoning  is  sound.  The  whole  i 
the  doctrine  which  favours  heirs-at-law  is,  I 
s  considerable  extent,  artificial  with  respect  t 
our  peculiar  doctrines  in  this  cotmtry  in  favour  < 
the  heir's  position ;  and  the  courts  having  oonsidon 
that  where  s  testator  has  distinctly  and  clearly  in  h 
will  mixed  up  the  whole  and  carried  it  over  in  one  par 
he  has  thereby  indicated  an  intention  that  they  sbool 

fo  in  the  same  way,  does  not  apply  to  a  caa*  where  1 
as  carefully  and  deiibeiately  isolated  the  two  propertie 
giving  precise  limitations  as  to  the  one  in  one  portion  < 
bis  will,  and  precise  limitations  as  to  the  other  in  tl 
other  portion  of  bis  will  In  this  caae  the  teatator  di 
not  contemplate  any  such  oomplete  mixture  at  si 
because  the  first  operation  was  to  divide  the  personi 
estate  into  three  several  parts,  and  give  twc 
thirds  to  the  one  part  and  the  one-third  to  tl 
the  other,  and  there  is  nothing  on  the  faos  i 
will  in  the  least  which  can  justify  me  in  sayin 
that  the  teatator  has  mixed  up  the  whole  into  oi 
mass.  I  think,  therefore,  it  is  impossible  to  exem| 
this  case  from  the  anthority  of  the  ease  of  Hopkiiu  \ 
Hopkini,  and  that  I  am  bound  to  deoiar*  that  i 
regards  the  interim  rente  and  profita  of  the  real  estal 
they  are  undisposed  of.  Now  as  regards  the  personi 
estate,  I  consider  the  case  to  be  equally  condnded  b 
the  authorities.  It  seems  to  me  that  frsm  the  time  ( 
Gnat  T.  Ekint,  followed  as  that  case  has  been  b 
numerous  authorities,  since  the  rule  as  to  person! 
estate  is  exactly  the  opposite  to  the  rule  as  to  rei 
estate,  that  when  you  give  personal  estate — I  thin 
Lord  Hardwicke  in  one  of  the  cases  expresses  it — yo 
have  given  all  its  produce  as  long  as  the  law  allows  it  I 
be  accumulated  or  to  remain  in  auspenae;  snch  personi 
estate,  and  the  whole  of  its  produce,  goes  to  tl 
pnrpose  indicated  in  the  will;  and  that  the  gift  of  tl 
personal  estate,  «B  vi  termim,  carriea  with  it  all  tl 
intermediate  profits  which  may  ariae  in  respect  of  thi 
estate ;  and  I  see  no  difficulty  whatever  on  the  face  c 
this  will  in  applying  that  rule.  The  tesUtor  gives  a 
his  personal  estate,  and  directs  it  to  be  laid  out  in  tl 

furchose  of  real  estate  to  be  settled  to  the  same  use 
f  Bopkint  T.  Bopkuu  had  been  good  law  as  to  tbi 
second  branch  of  the  case,  it  would  have  been  a 
authority  on  the  point  in  favoor  of  the  heir-at-law, 
the  two  happened  to  be  different  persons.  But  on  thi 
branch  of  the  case  it  is  clear  that  the  latter  part  of  til 
decision  as  to  the  pstsonal  estate  directed  in  the  wi 
to  be  invested  in  the  purchase  of  real  estate  was  wron) 
The  decision  there  affected  the  will  of  the  testator  to 
certain  extent,  by  converting  his  personal  estate  inl 
real  estate,  and  then  the  confusion  arose,  which  to  i 
BOW  seems  singular,  by  which  the  will  was  held  I 
operate  for  the  purpose  of  converting  the  personi 
estate,  not  for  the  objects  of  the  will,  but  for  the  objeo 
of  a  person  not  in  the  least  in  the  contemplation  of  tl 
testator,  namely,  the  heir-at-law.  The  propositic 
now  seems  to  us  to  be  a  truism.  The  beir-at-b 
claiming  by  default  of  disposition  cannot  claim  snj 
thing  under  the  disposition;  that  is  now  a  truism,  an 
the  only  mode  in  which  the  heir  could  possibly  claii 
personal  estate  would  be  by  a  gift  contained  in  hi 
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'favonr  in  the  will.  If  it  is  given  by  the  will,  he  woald 
'Of  coQfSS  be  entitled ;  but  the  notion  of  the  heir-at-law 
taking  \>j  intestacy  any  portion  of  the  personal  estate 
is  of  course  a  solecism  when  the  proposition  is  reduced 
to  its  clear  termn.  That  part  of  the  cise  of  Hopkins 
T.  HopkifU  ean  therefore  present  no  authority  with 
reference  to  the  decision  of  the  present  ease.  In  this 
oase  all  I  hare  is  a  direction  that  yon  are  to  take  the 
whole  personal  estate,  and,  taking  the  whole  personal 
«stale,  you  are  of  course  to  take  all  its  income  ;  but 
your  first  process  will  be  that  you  will  divide  it  into 
one-tliird  and  two-thirds,  and  when  you  have  done 
that,  the  two-thirds  are  just  as  much  given,  with  all 
their  produce,  as  the  whole  residue  if  it  bad  been  given 
in  its  entirety.  That  two-thirds,  with  all  its  produce, 
will  have  to  be  invested  in  the  manner  described,  and 
the  circumstance  that  you  may  have  investeJ  a  part  of 
it  long  before  the  executory  limitations  take  effect, 
bas  nothing  to  do  with  it — it  is  still  personal  estate 
until  the  will  has  bad  the  effect  in  operating  upon  it  to 
hand  it  over  in  some  other  shape  to  some  other  persons 
interested,  and  being  personal  estate,  the  rents  and  proBts 
of  it  are  the  produce  of  personal  estate  just  as  much  as 
tefore  the  money  become  invested,  and  those  words 
which  I  have  referred  to,  which  say  that  in  the 
interim  the  produce  shall  be  disposed  of  in  the  same 
manner  as  the  rents  and  profits,  carry  the  case  no 
farther.  Those  rents  and  proBts  are  part  of  the  produce 
«f  tb«  personal  estate  aa  much  after  it  was  invested  as 
it  was  part  of  the  personal  estate  before  it  was  ia- 
rested,  and  will  go  in  the  same  manner.  Scritiuhire 
▼.  Northcute  was  referred  to  as  raising  some  difficulty, 
but  in  my  opinion  that  case  has  not  the  slightest  bear- 
ing on  the  present  question.  Scrimthire  v.  Northcole 
was  one  of  the  simplest  cases  that  one  can  possibly 
oonceive.  A  portion  of  residuary  personal  estate  was 
given  to  the  extent  of  5001.,  which,  like  the  case  of 
Page  v.  Leapingtcell  and  that  class  of  cases,  was  held 
to  be  a  portion  of  the  residuary  estate.  The  gift  of  a 
portion  of  the  residuary  estate  failing,  of  course  it  went 
to  the  next  of  kin.  Is  there  anything  here  analogous 
to  that  ?  The  shape  of  the  argument  seemed  to  me 
this,  although  I  cuuld  scarcely  follow  it,  viz. :  you  will 
invest  these  two-thirds  in  the  pnrchase  of  real  estate, 
«nd  then  when  the  rents  of  that  real  estate  are  found 
to  be  not  applicable,  because  there  is  no  person  m  cms 
««pable  of  taking  an  interest,  there  is  a  want  of  dis- 
position, and  there  being  a  want  of  disposition  it  will 
go  back  in  thirds ;  that  is,  one-third  must  go  over 
to  the  person  entitled  to  the  third,  and  two-thirds 
•re  to  be  disposed  of  for  the  purposes  of  the 
will,  and  that  wonld  be  altogether  an  absurd 
and  inconsistent  construction.  That  is  not  the  mode 
in  which  the  matter  will  operate  in  the  least 
upon  authority.  If  I  give  the  whole  of  my  per- 
gonal estate  to  be  invested  on  trusts  similar  to  those, 
all  the  interim  income  will  have  to  be  applied  as 
capital  in  doing  that  which  tho  will  directs  the  per- 
Bonal  estate  to  be  applied  to,  namely,  being  real  estate, 
both  the  principal  and  interest  will  be  so  applied  to  the 
pnrchase  of  real  estaU.  What  difference  can  it  make, 
if,  instead  of  giving  the  whole,  I  say  I  give  two-thirds 
of  it  ?  All  you  do  is,  yon  cut  tho  whole  fund  into 
throe  parts,  yoa  take  two-thirds  and  put  it  aside,  and 
you  deal  with  that  two-thirds  in  the  manner  I  have 
described.  The  circumstance  of  its  being  divided  iota 
two-thirds  and  one-third  can  have  no  effect  in  leading 
me  to  a  contrary  conclusion  to  that  to  which  the  autho- 
rities lead  me  if  the  whole  property  were  given  as  one. 
The  Solicitor-General  also  threw  out  an  observation  as 
to  whether  or  not  one  could  not  infer  from  the  nature 
and  mode  of  the  gift  a  sort  of  converse  rule  to  Gentry 
T.  Fitzgerald,  The  answer  is  simply  this :  the  mle  in 
Oenerjr  v.  Fitzgerald  a  applied  in  order  to  effectuate 
the  supposed  intention  of  the  testator,  which  ac- 
cording to  the  general  mle  of  Sopkuu  v.  Bqphini  is 


not  held  to  extend  to  the  rents  and  profits.  Yoa  haTS 
therefore  ascertained  the  intention  by  inference,' what 
is  considered  to  be  the  necessary  implication,  in  order 
to  oust  the  right  of  the  heir.  What  the  Solicitor- 
General  suggested  was,  that  when  there  are  what  on 
the  authorities  are  plain  words  of  gift,  I  am  to  infer 
something  to  destroy  that  gift.  I  hold  that  there  is  a 
plain  gift  to  be  applied  in  a  particular  manner,  and  I 
can  raise  no  inference  against  that  plain  gift  from 
anything  contained  in  the  former  limitations  in  the  willf 
there  being  in  truth  nothing  to  lead  to  that  inference 
which  ou'bt  to  destroy  that  gift  so  made  as  to  chattels 
real.  I  do  not  know  whether  there  are  any  chattels 
real,  and  therefore  I  have  made  no  declaration  as  to 
any  such. 

June  3. — ^The  question  again  came  before  the  court 
as  to  the  question  of  the  cliattels  real,  there  having 
in  fact  been  some,  part  of  the  testator's  estate,  and  tb« 
V.  C.  directed  the  decree  to  be  drawn  up  conformable 
to  the  above  judgment,  with  a  declaration  that  tba 
interim  income  of  the  chattds  real  fell  into  tb« 
general  residue  of  the  personal  estate. 

Solicitors :  Latet,  KeadaU  and  Lahe ;  Farrtr, 
Ouvry  and  Farrer. 


<Sommon  Eatu  (Courts. 

♦ 

OOTTBT  OF  FBOBATE. 

Reported  by  Dr.  Swiaar,  ol  Doctors'- 


Tuetdaj/,  Mag  12. 

In  the  Goods  of  The  Marquis  of  LAnaDovm, 

deceased. 

EnJmdi/inff  inprobate  dooumanli  ref*rr«i  to  at  mtt— 

Praetice, 
A.,  by  hie  vnU,  bequeathed  certain  leaseholds  to  trustees 
upon  the  same  trusts  as  declared  in  a  eertatn  (•- 
denture  of  settlement.      With  a  slight  exception,  tia 
whole  o/ these  leaseholds  were  included  m  the  settle- 
ment, which  was  of  great  length.    The  Court  granted 
probate   without   requiring  the    settlement   to    be 
embodied   in   it,    t^pon    an    affidavit    being    filed 
describing  and  giving  the  date  of  the  settlment. 
The   Marquis  of  Lansdowne  d'led  on  the  3Ist  Jan. 
1863,  leaving  a  will,  dated  the   10th  June  1862,  and 
two  codicils.  The  will,  among  other  things,  beqaeatbod 
certain  leasehold  property  to  trustees,  upon   the  same 
trusts  as  were  declared  in  and  by  an  indentoie  of 
settlement  dated  the  18th  March  1834. 

This  indenture  had  been  enrolled  in  the  Conrt  <^ 
Ch.,  and  was  of  great  length,  the  trasts  alone  taking 
up  about  ISO  folios. 

The  only  part  of  the  leasehold  property  not  incladed 
in  the  said  indenture  was  part  of  the  site  of  I>ans- 
downe-house. 

Dr.  Spiais  moved  for  probate  of  the  will  and  codicils, 
without  embodying  in  the  probata  the  indenture  of 
settlement.  'The  ordinary  practice  of  the  registiy 
might  require  the  settlement  to  be  engrossed,  but  the 
court  may,  according  to  ciicamstances,  exercise  a  dis- 
cretion in  such  matters. 

Sir  C.  Ckesswell. — I  will  grant  this  application. 
The  whole  subject  of  embodying  in  a  probate  docaments 
referred  to  in  the  will  is  difBcult  and  embarrassing. 
It  was  discussed  in  Sheldon  v.  Sheldon,  1  Rob.  81,  by 
Dr.  Lushington,  who  there  says  that  he,  when  at  the 
bar,  communicated  privately  on  the  subject  with  Sir  J. 
Nicholl,  who  stated  his  opinion  that  the  embodying 
documents  in  a  probate  should  not  be  required  ivben 
the  expense  would  be  gnat.  Dr.  Lushington  also,  in 
that  case,  points  out  the  distinction  between  eases  in 
which  documents  mag,  on  the  application  of  the  parties, 
and  those  in  which  they  must,  be  set  out  in  the  probata^ 
That  distinction  seems  to  me  to  apply  to  the  preaenfc 
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Lawbkmcb  v.  Lawbkhcb — Spilsbdrt  t».  Spilsbvby. 


[Uiv. 


CMt.  If  Ike  Huquis  of  Lanadowne  hid  nurelj  directed 
tbU  tlH  leuebolda  sbonld  be  disposed  of  according  to 
tka  Irats  declared  in  the  indentare,  the  executors 
Bigkt  bra  required  a  knovledge  of  those  tmsts  in 
«r£;  to  perform  their  duty,  and  it  might,  on  that 
aet(iat,biir«  been  necessary  that  the  trust-deed  should 
W  MiMiad  m  the  probate ;  but  he  gives  the  lease- 
taU>  te  tnsteea,  aud  they  must  see  the  trusts  duly 
oacited.  On  an  affidavit  being  filed  giving  a  descrip- 
tiaa  sad  tbe  date  of  the  enrolled  deed,  probata  may  go 
■  fnjid. 


OITOBCB  AND  KATBIKOinAI. 
CAUSES  COTTKT. 

I  by  Dr.  SwABCT,  of  Doctors'-commona. 


Tuttdag,  Ftb.  24. 
Lawkbhcb  v.  Lawbencb, 
DMiiiim  ofwuariagt — Order  at  to  tettkd  properif 

— Notice  ofofpUeatiim. 

J/ir  a  ieent  msi  for  diuolution  of  marriage  tha 

ftMoutrJUad  a  petititm  praying  for  a»  order  to 

•rjp  a  wurrtage-teUUmtnt.     Btfara  the  decree  vas 

mtie  (rftoftrfe,  the  retp.  mu  terved  abroad  taith  a 

Of)  of  the  petilien,  and  with  a  notice  that  after 

<te  doTW  mu  made  abioiiite  the  cota-t  viould  be 

mmi  to  make  the  order  ai  to  the  fettled  properlg. 

TU  rtip.  had  not  appeared  at  ang  itage  of  Vie 

prvceMngs : 

Bdd,  Aat  the  court  had  power  to  vary  the  marriage- 

KUimuiU  M  the  abteaee  of  the  reep. 

This  vas  tha  wife's  petition  for  dissolation  of  mar- 

■iap,  eg  the  ground  of  the  husband's  adultery  and 

iinliuu.    The  nap.  did  not  appear.    On  the  1 1th 

Jim  1868  the  Jodge  Ordinary  made  a  decree  nwi, 

bWi  vas  made  abMlnte  on   tha  27th   Jan.  1863. 

Aftv  the  decree  nisi  had  been  made,  tha  petitioner  filed 

*  ie66o»  pcayiog  for  an  order  as  to  settled  property. 

A  mffj  ef  this  patition,  before  the  decree  was  made 

^mte,  was  sarred  upon  the  resp.  in  New  Zealand, 

M>M  beJBg  at  the   same  time  given  to  him  that  after 

ttejeereehad  been  made  absolute  the  present  appU- 

oliavaaldbamade. 

Ar.  Wembeg  (Dr.  Deane,  Q.  C.  and  Browniag  with 
b)  Bov  moved,  under  the  Sth  aection  of  22  &  23 
Tict  e.  61,  to  make  such  order. 

Cmwwbix,  J.  O. — It  appears  that  not  only  notice 
((  th  intendeil  application  was  given  to  the  reap., 
W  1^  a  copy  of  the  petition  praying  for  an  order  aa 
'*,l^  settled  property  was  also  served  on  him.  I 
■^  that  ia  sufficient  to  enable  me  to  entertain  the 
W^otien  in  the  absence  of  the  reap.  If  a  petition 
"d  not  been  filed,  I  think  that  notice  of  the  peti- 
taMr*!  intention  to  apply  to  the  court  would  hardly 
'na  been  sufficient.  His  Lordship  then  made  an 
*'fa  as  te  tha  application  of  the  settled  property. 


Tmeidag,  March  ii, 
Dabt  v.  Dabt. 
JfUcitl  uparalion  by  rtatoa  of  vife's  cruellg — 
Provinonfor  wife. 
"*  fi  hat  no  /wriidiction  to  order  that  a  husband 
"*•  *■■»  a  decree  of  Judicial  leparalion  by  reason 
Y  ^  <•(/%'(  crmllg,  should  make  any  provision  for 


This  aa*  the  husband's  petition  for  judicial  separa- 
^*  tha  ground  of  cruelty.  The  resp.  denied  the 
^^1  pleaded  provocation,  and  counter  charge  of 
**'^.  Tha  issues  joined  on  these  pleas  were  tried  by 
*•■■••  jmy,  who  found  a  verdict  for  the  petitioner. 
*■*  *>**  bid  been  adjourned  for  formal  proof  of  tha 


Dr.  Wambey  now  tendered  the  requisite  proof  and 
asked  for  decree  of  judicial  separation. 

G.  C.  Clarkson,  for  tbe  r^isp.,  aaked  the  court  not  to- 
pronounce  the  decree  except  on  condition  that  tho 
petitioner  should  make  some  provision  for  the  resp.  In 
IVhile  V.  White,  1  L.  T.  Rep.  N.  S.  197,  the  court 
held  that  where  a  judicial  separation  is  decreed  on 
the  ground  of  the  cruelty  of  the  wife,  she  is  not  entitled 
to  permanent  alimony.  I  do  not  aak  for  alimony,  but 
submit  that  the  court  has  a  discretionary  power  to 
grant  the  decree  of  judicial  separation,  and  that  under 
the  circumstances  it  would  be  reasonable  to  make  it 
only  on  condition  of  some  provision  being  made  for  the 
wife.  The  wording  of  the  16th  section  of  the  Divorca 
Act  does  not  make  it  imperative  on  the  court  to  mako 
a  decree  :  "  a  sentence  of  judicial  separation  may  b« 
obtained  either  by  husband  or  wife."  I  must  admit 
that  thera  is  no  precedent  to  show  that  the  Ecclesiastical 
Court  ever  granted  alimony  in  such  a  case ;  but  ther» 
is  nothing  to  show  that  they  would  have  refused.  It 
the  court  has  tbe  power,  it  is  a  ivasonable  case  for  its 
exercise.  The  wife  brought  her  husband  some  property, 
and  if  no  provision  is  made  for  her  she  will  be  thrown 
on  the  parish. 

CKSS8WBI.L,  J.  0.— I  think  I  have  no  jurisdiction  t» 
grant  alimony  to  a  wife  who  is  separated  from  her 
husband  on  tha  ground  of  her  cmelty.  I  should  not 
have  been  sorry  to  have  fonnd  that  I  bad  jurisdiction, 
but  I  have  not,  and  I  do  not  agree  with  tbe  maxim, 
boni  jucUcis  est  ampliart  juritdictionem.  I  theiafor* 
decree  a  judicial  separation,  and  make  no  order  as  t»- 
alimony. 


StnxuBLAHD  (falsely  called  Cboiob)  v.  Cboub. 

Entitling  affidavits— Practice. 

Affidavits  m  a  cause  iniu<  be  entitled  striOlg  at  (A*' 

coHse  itielf  is  entitled. 

Thi»  was  the  woman's  petition  for  a  dacraa  of  uoIUty 
of  marriage.  The  resp.  was  served  with  the  citation  and 
copy  petition  in  North  America ;  but  the  affidavit  of 
service  was  entitled  Sutherland  v.  Cromie. 

Dr.  Saabey,  on  moving  for  directiona  as  to  mode  of 
trial,  contended  that  the  variance  between  the  title  of 
the  affidavit  and  that  of  tbecansa,  in  eonseqnenceof  the 
omission  in  the  former  of  the  words  "  falsely  called 
Cromie,"  was  immaterial,  as  being  only  a  descriptive' 
addition. 

Cbbsswbll,  J.  0.  held  the  variance  to  be  material, 
and  rejected  the  affidavit. 

Solicitor,  Edwards. 


Spilsbdbt  v.  Spilsbobt. 

Pleading— Amendment— Be-serviee— Practice. 
Adultery  as  the  ground  of  a  petition  should  be  dif 

tinclly  alleged.    It  is  not  tufficiaU  that  the  petition 

alleges  information  and  beii^  of  the  petitioner  that 

the  retp.  hat  committed  aduUtry. 
When  leave  to  amend  luch  a  petition  it  granted, 

where  there  hat  been  no  appearance,  it  mutt  be 

reserved. 

This  was  the  husband's  petition  for  dissolution  of 
marriage  by  reason  of  the  wife's  adultery.  Tbe  peti- 
tion contained  no  direct  averment  of  adultery,  but 
alleged  that  the  petitioner  was  informed  and  believed, 
that  the  resp.  had  committed  adultery.  The  resp.  had 
not  appeared. 

Dr.  Spinkt,  for  the  petitioner,  moved  to  amend  the 
petition  by  charging  adultery  in  distinct  terms. 

Cbesswell,  J.O.— The  petition  may  be  amended,, 
but  it  must  be  re-served  as  amended. 
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Spkbino  v.  Spbkuio — Digest  of  Maritihb  Law  Cases. 


[Adx. 


Txuiday,  April  21. 
Sfeiuno  r.  Spkbino. 

Suit /or  rtitiltttion — Agreemtnt  to  Ue«  teparate. 
An  agreement  between  hiaiand  aud  wije    to    liee 

teparate  i$  no  bar  to  a  suit  for  restitution  of  con- 
jugal rights. 

_  Thi<  was  the  wife's  petition  for  a  decree  of  restita- 
■tioa  of  conJQgal  rights.  The  hnaband'e  answer  alleged, 
among  other  matters,  that  he  and  his  wife  had  agreed 
to  live  separate,  and  that  he  should  make  the  wile  an 
allowance ;  that  in  accordance  with  such  agreement 
they  had  for  several  years  lived  separate,  and  that  the 
allowance  had  been  duly  paid. 

Deranrrer. 

Dr.  Spinkt. — An  agreement  to  live  separate  is  no 
answer  to  a  salt  for  restitution  of  conjugal  rights. 
[Cbes8wbll,J.O.— Hasnotagreatauthority  held  that 
k  is  ?]  Bunt  v.  Hunt,  6  L.  T.  Kep.  N.  S.  778,  in  which 
the  present  L.  C.  restrained  by  injunction  the  petitioner 
in  a  suit  for  restitution  from  proceeding  here,  differs 
from  the  present  case,  which  is  a  bare  agreement 
between  husband  and  wife  to  live  separate.  In  Hunt 
T.  Bunt  there  was  a  formal  separation  deed,  and  tbe 
hosband  covenanted  with  trustees  that  he  should  not 
«ompel  his  wife  to  live  with  him. 

Dr.  Swabey,  for  the  resp.,  said  that,  as  he  nnder- 
atood  the  L.  C.'s  judgment,  the  present  answer  could 
not  be  sustained.  In  Bunt  v.  Bunt,  though  he 
restrained  tbe  individual,  tbe  L.  C.  admitted  that  eren 
a  formal  separation  deed  was  in  the  Matrimonial 
Conrt  no  answer  to  a  suit  for  restitntion. 

Cresswbll,  J.O.— Then  there  will  be  judgment  for 
(he  petitioner  on  the  dtmturer. 


Stone  v.  Store  and  Appleton. 
PraetiM— Notice  of  application  for  new  trial— Decree 

Rtn. 
When  the  petitioner  m  a  suit  for   dissolution  has 
obtained  the  verdict  of  a  jury,  it  it  no  ground  for 
refusing  to  make  a  decree  nisi  that  notice  of  in- 
tended application  for  a  new  trial  has  been  given. 
This  was  the  husband's  petition  for  dissolution  of 
marriage,  on  tbe  ground  of  the  wife's  adultery,  and  for 
damages.    The  resp.  denied  tbe  charge.    The  co-resp. 
^  not  appear. 

The,  issne  was  tried  before  the  Judge  Ordinary  by 
a  special  jury,  who  on  the  28ih  Maieh  1863  found  that 
the  resp.  had  committed  adultery  with  tbe  co-resp.,  and 
assessed  the  damages  at  2000{, 

Tbe  Queen's  Advocate  (B.  Lopes  with  him)  now 
moved  for  a  decree  nisi. 

S.  Searle  for  the  resp. — Notice  has  been  given  that 
the  resp.  intends  to  apply  for  a  new  trial.  Until  that 
application  has  been  disposed  of,  the  decree  nfri  should 
not  be  pronounced.  In  lewis  r.  Lewis,  4  L.  T.  Rep. 
N.  5.  774,  the  court  said  that  itdonbted  whether,  afUr 
a_  decree  ntri  had  been  pronounced,  it  bad  power  to 
dismiss  the  petition  upon  the  application  of  the  parties. 
If  m  this  case  a  new  trial  should  be  granted,  and  the 
»sp.  should  obtain  a  verdict,  the  decree  nUi  on  the 
present  verdict  would  still  remain,  and  might  cause 
embarrassment. 

Crkssweix,  J.  0.— I  think  that  in  such  a  ease  the 
decree  niri  would  occasion  no  difiicnlty,  as  it  would  be 
done  away  with  altogether.  I  pronounce  a  decree 
siwt,  and  condemn  the  co.resp.  in  costs. 


Tuesday,  April  28. 
Tatu>r  v.  Tatlor. 
Mode  of  trial — Special  fury. 
Although  in  a  suit  for  judicial  separation  the  eotirt 
has  a  discretion,    under  seels.   28  and  36  of  the 
Divorce  Act,   to  refuse  a  trial  by  jury,    it   will 
generally,  at  the  request  of  either  of  the  parties, 
direct  a  trial  by  jury,  and  an  issue  of  crudty  ts  no 
ground  for  refusing  a  trial  l^  jury  ;  but  if  the  toj^ 
askt  for  a  special  jury  it  does  not  folloto  at  a 
matter  of  course  that  the  costs  of  the  sp«aaljuTy  vtff 
be  allowed  as  against  the  husband. 
This  was  the  wife's  petition  for  judicial  separatioB 
on  tbe  ground  of  cruelty.     The  resp.  denied  tbe  cruelty. 
Dr.  Spinks,  for  the  petitioner,   moved  for  an   order 
that  the  issue  should  be  tried  by  a  special  jury. 

Dr.  Sivabey,  for  tbe  resp.,  asked  the  conrt  to  try  tbe 
issue  itself.  It  is  not  obligatory,  except  in  cases  for 
dissolution,  that  issues  of  fact  should  b«  tried  by  a 
jury.  A  jury  is  not  always  the  best  tribunal  in  cases 
of  cruelty. 

Cbksswbll,  J.O. — If  one  of  the  parties  asks  tliat 
questions  of  fact  should  be  tried  by  a  jury,  I  think,  as 
a  general  rule.  I  ought  to  grant  the  application. 
I^t  the  cause  be  tried  by  a  special  jury.  It  does  not 
follow  that  the  wife  will  be  allowed  the  costs  of  the 
spedal  jury. 

DIGEST  OF  TWAT>.TTTTrR  LAW  CASES 

CBXCEFTINQ  SAIiVAQB  AW^ABDaj 

Faou  1837  TO  186a 

((^onttnuei/rom  vol.  8,  p.  803.) 

tN.II.— Tbe  Lnw  Tiun  Riroan.  N.a.  wfll  win  ill  Uia  Muttlma 
law  Cmw  dadilad  (ron  Mlehaalinaa  Tarni  IsM.  ThU  DlmM  wiU 
contain  all  (aioapl  tba  S>]Ta|a  Awarda)  daddad  Ihim  lUf  u>  Hor. 
IflM.  A  Dlgwt  or  tba  Salvag«  Caaao  durinff  lh«  aama  pariod  le 
•ppoaiioS  lu  Ulo  Law  TihssJ 

SEIZURE. 
(S«  "Capture,"  "Blockaiie,"  "  Reatltntion,'' Ac) 

3044.  General  rixht  of  British  subjects  to  Uke  po*. 
■esslon  of  enemy's  property  eoninir  Into  ibis  country.  Form 
of  proceedings  In  case  of  such  selsnre  or  capture  by  non- 
commissioned captors.  Qaeition  u  to  aeliure  of  nmaiUoiu 
of  war  or  other  property  on  land  under  special  anthori^  of 
tbe  Crown.  Domldl,  m  alfectlnic  national  character  of  In- 
dividiul.  SpoUailon  of  papers  Obtervationeby  tbe  conrt  npoa 
thecases  of  '*«  Hunter.  1  Doda  480;  Tlu  Tuo  BroUitrt,  IcT 
Rob;  131 ;  The  Ruing  Sun,  2  C.  Rob.  104 ;  The  PoUu,  i  C 
Rob.  361;  ne  Marguis,  1  C.  Rob.  31  s  The  Adrina,  1  C. 
Rob.  313:  ITIu  Johanna  Bmilie.  or  Ths  Johanna  EmiUa. 
A.C,  Jane  30,  1834,  1  £.  *  A.  R.  319  to  330,  and  noteS 
page  330.) 

a043.  Construction  of  order  In  council  of  March  3>,  1864. 
exempting  irom  capture  or  leisare  Ruaslan  veasele  aalUns 
from  a  foreign  to  a  British  port  before  that  date :  (The  Araoi 
A.C,  Aug.  4  and  15,  1854,  1  E.  A  A.  R.  373.) 

2048.  "  Property  claimed  by  BrltUh  merchants  cannot  b« 
reatored  if  at  the  time  of  selxure  the  trade  was  contrary  to 
Britlahsutntelaw."  Cases  cited:  The  WaUmtham  Paettt, 
S  Rob. ;  The  Etnaettn  Packtt.  4  Rob.  263 1  (The  Octan  Bride. 
A.  C,  Oct  13, 18S4,  Shipping  Oattttt.)     ' 

2047.  In  a  claim  for  restitution  of  tbe  cargo  of  a  abln. 
seised  for  breach  of  blockade,  the  eiclnilve  Juriidlctloa 
belongs  to  the  Admiralty  Prise  Conrt  Costs  and  damatces 
given,  not  from  date  of  seizure,  but  from  the  date  when  the 
claim  for  rotltntioa  was  made  to  the  time  when  almple 
restitntlon  was  offered  but  declined.  ReaUtatlon  ought  to 
have  been  sccepted  under  reservstion  of  the  ouestion  as 
to  dsmagea  and  costs:  (r»e  Blise  Withelmtm,  A.C,  Nor. 
25,  1844,  2  iS.  *  A.  R.  40.) 

2048.  Custcm-hoaie  officer  condemned  In  coats  sad 
damages  to  date  when  simple  restitution  was  olTered  bug 
declined,  for  wrongful  leisure  of  a  nentral  vend  on  the 
gronnd  of  alleged  breach  of  blockade.  There  Is  a  wide  dio- 
tlncilon  between  oommisttoned  and  noncommtsakined 
captors.  Case  qnoted  and  foundrd  on,  and  explained  br 
tbe  court :  The  Actmm,  2  Dods.  4a  Absence  of  Danish  saa' 
paai  in  question  as  to  ship's  neutrality :  CThs  BHst  WOtttt- 
iniM,  A.  C,  Nov  26.  1864,  2  A.  A  B.  a  31,  uproVCd  Of 
^J  o'.^-9-  ^-  ^-  '"  ""  ^"^  ^"^  ».  IMS,  2  E.  » 

A>   K>   IHO.) 

2049.  Costs  ud  damages  given  sgslnst  captors  whei«  a 
ship  waa  seised  without  reasonibis  gronnd  (br  snspidon 
that  she  had  oommlitsd  a  breadi  of  tbs  blockade  of 
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Xt  Jaius  Mookb. 


[Bask. 


J  nmmmt  tke  JodcnMototth*  Admtraltj  Ooart. 
Mkplalhi  Pnit'i  adltioa  ot  atarj,  p.  U,  where  the  word 
mmUiaom  ol  cfian  U  eobetlialel  for  jtretaNt  ctnee. 
GeHnl  iflMlplee  applicable  to  tbU  point  extrtcted  from 
npaiaaletoKlBf  OeorgeUI.InlTUbxttaeJiuiKe  ofttae 
UmhiXi  Com  and  the  law  oflleera  of  the  Crown. 

Can  dud,  feonded  or  commented  npon,  or  explained 
If  At  ant: 

fl>  ngm  (not  Pifvn  as  In  Ko.  IS33  hereof),  befbre 
Ike  rinoch  CooaeU  dai  Prtsee  In  I7M  (Trattde  dee 
Mm  MariUiDe,  pabdihed  la  ISM.) 
n>  Aatfr*  (an  Amerlean  case),  1  Craocb,  93; 
IV  Sarpi  ran  American  case),  I  Mason,  a& 
Aa4  Ihs  Mkrvinc  En Kliib  cases : 
niJfsru6e*rMrfir,3  Hob.  lU; 
Ai  THlaM.tBob.  79; 
n>  miiam.  6  Rob.  31(: 

HtiTiistitt,  I  Aebm,  13 ;  opinion  of  Sir  wmiam  Grant, 
•a  aatbariij  npon  aneh  aabjeeis  uoond  ooljr,  U  seoond, 
IS  lord  Slowtll ; 
Ik  Aamm,  %  Doit.  31,  ship  and  eargo  destroyed  bjr 
cspcMiL  Reetltoiioo,  with  coett  and  damages,  de- 
cried bf  Sir  Wm.  Seott,  hi  April  ISI3,  to  an  Amsriean 


ntXaAm,  deeidod  taSIr  WilUam  Seott  (Lord  Stowell) 
taiMK. 

JtiCiftltkelmMch  eaoL  Rastltntion  decreed  where 
cspcved  skip*  bad  been  condemned  bjr  the  Court  of 
Adolraltf  at  St.  Domlnxo,  to  which,  bjr  mistake, 
•o  wanmnt  had  been  issued  to  gise  it  a  prise  Jarla- 
dietiea ;  captors  loderanllled  at  the  pnbtic  expense : 
IV  AMa*  3   Bob.  336;  JMDrl-r,  ft  Rob.  143. 

AtA^p,  I  KohL  93.  What JostUea  ■  eondamnatloa  for 
kfeaeh  uf  blockade. 

n>£NM  wmttbniiit,  1  E.  *  A.  Rep.  31.  See  No.  3048 
karaot. 

Ik  Butf,  I  Sob.  93t  abore  cited,  a  case  where  it  was  a 
qaesiiea  of  some  nicety  whether  a  blockade  was  or 
was  not  In  existence. 

JUltm,  Edw.  190,  wliere  a  capture  was  made  from  a 
■sural  aodar  a  mlataken  construction  of  a  British 
Orriir  in  Cou«iL 

Ik  Ata.  3  Oods.  336,  where  the  prise  wss  lost  by  an. 
oasoldabia  accident.  Restitution  ot  an  American 
naicl,  eaptarwd  by  •  British  cmlaer,  in  ignorance 
that  war  between  Qreat  Briialn  and  America  bad 


Ik  ifnfsr,  I  Rob.  1&3.    Act  ot  mischief  done  by  the 
Klac>eaeen  through  icnorancei    They  most  look 
totlwir  own  Ooiemment  for  reinbnrsement. 
IkZaeViansi  »  Rob.  133,  a  esse  relathre  to  contrsband 
fwds  and  delay  of  the  Crown  to  exerdie  right  of 
sdsore. 
n>a.JiMnjrep«n<eeme,  I  Hagg.  Adm.  3(JA.    Value  of 
■ISTes  liberatad  by  ihe  Crown,  sought  to  be  recorered. 
Uadf  T.  Sodiiti,  3  Dong.  bU ;  and  IA«  Haattt,  6  Rob.  M. 
Alio  ISe  American  c^ses: 

Ik  flMMT.  3  Wheatoo.  397,  as  to  distinction  between 

a  Mbeedloata  ollloer  and  the  admiral ;  and 
IkKoeiqr.  I  GoIUmh,  317.  as  to  the  compsratiTe  appll- 
cailoa  of  the  rule  regarding  costa  and  damagse  to 
tablie  and  prirate  shIiH. 
Us  as  Is  carrytnc  seapess  and  other  riilp's  pspers  (3  E 
A  A  K.  igo.)     Ubsemtlons  as  to  the  great  Interest 
which  csptora  have  In  increasing  the  namber  of  prtzes, 
sad  the  whoteeoine  restraint  to  be  put  upon  tUem :  (> 
lAAB.  186.) 
(Ik  (Mae,  J.  C.  P.  a.  Feb.  33  and  Uareh  36,  ISSS,  3  E.  di 
A  K.  17*10  133.) 

KM.  Bnls  of  Admiralty  Court  as  to  arrest  of  the  cargo, 
*3aas ship  Is  seised :  (!»«  OirtiHae,  A.  C  June  30,  1335. 
'HpptepOastKe) 

M3L  UabtUty  of  United  Stales  Goremment  lor  act  of 
■■kary  olBcer  In  command  at  Fnebla  Mliing  as  enemy's 
IWfsUj  a  quantity  of  tobacco,  resiltntion  of  which  was 
iduaaide  decreed  to  the  proprietor.  "  It  would  be  nn- 
tSHMeble  to  require  of  milltsry  oOlcers  Uie  experience  or 
I'M  *dl  nteeseery  to  be  applied  to  the  aaceruioment  of 
kgil  rtghts."  PriDciples  reicnlstinK  rights  ol  selsnre: 
<lBalcsacase  :  /.  .itierii  Pari  v.  nt  Unlttd  Statu,  V.  S. 
Csartef  Claims,  9  H.  L.  K..May  12,  les6) 

3lst  L  lasaniace  was  effected  on  money  expended  for 
yerliisu  far  tbe  use  of  3i0  Chinese  emlgrsDIs  or  coolies 
sad  id<iBes  of  IMght,  ftom  Uacao  to  UsTsns,  "  warrnated 
3iee  fesn  captara  and  seism  e."  On  the  high  sees  the 
eselas  ssmuinil  the  captain  and  crew  and  took  possession 
eftlie  skip,  which  wss  thereby  totally  loat.  Held,  that  the 
eadeiaiUats  wan  by  the  aboTe  warranty  exempted  from 
Mtliy  fir  Hie  laea.  Casss  and  authorities  cited  In  argu- 
:  by  Wilde  for  plaintiff  and  Blackburn  <br  defendant: 
1 «  .ffjMi,  3  E.  «  B.  607 ;  Amimld  on  Insnrance,  832; 
I  ea  Inaarsnce,c.  13,  s.  Id;  Uou  r.  WWutm;  2  Dnrr. 
;  Asaa  r.  Bonk).  3  B  *  B.  180;  and  tfayfor  t. 
.  (XWamrf  r.  aitfari,  38  L.  J.  i47,  Q.  a  :33  U  T. 
■*.3l*i  *  JurM.S.863:  th«  Law  Digest  to  June  1399, 
M.ta  Dae.  1399,336.} 

3331  II  a  aUp  waa  eliartered  for  a  royage  from  the  west 
•■ttt  Mtfa^  aad  a  esrgo  was  sliipped  on  the  cilartaren' 


acaoont  on  the  outward  royage  to  Ambris  and  Loanda  and 
insured.  The  ehip  wss  seised  st  Ambris  by  a  Britiab 
emiseron  31st  Sept.  I85t,  for  being,  ss  alleged,  engsged  in 
the  slsT*  trade,  and  taken  to  SL  Helena,  where  sentrnee  Of 
forfeiture  and  condemnation  was  pronounced  by  the  Vlea> 
Admiraity  Court  on  aoth  Nor.  18M.  Notice  of  abandon- 
ment was  given  without  delay  to  the  underwriters  In 
Loudon  on  13th  Dec  1854,  befbre  Intelligence  of  the  con* 
demnation  had  been  received.  An  appeal  was  made  to  the 
Judicial  Committee  of  the  Privy  Council,  and  on  3rd  Febl 
1858  the  Judgment  of  tke  Vice- Admiralty  Court  waa  re- 
versed, and  Ihe  cargo  ordered  to  be  restored  to  the  char- 
terer. Re  could  not  have  obtained  poaeeesion  of  any  of  hi* 
gooda  until  Dee.  1836,  and  then  only  by  giving  security 
for  the  invoice  cost  ot  tbe  goods,  iiavlng  referenee  to 
their  depreciated  value.  A  small  part  ol  the  goods  beinc 
perishable  had  been  sold,  and  the  resldne  had  remained  aa 
a  aeoority  for  the  heavy  penalties  awarded  by  the  Vica- 
Admlralty  Court :  Held,  that  the  selsure  of  the  ship  being 
a  wrongful  act  which  could  not  be  regarded  as  sanctioned 
by  Government,  the  underwriters  were  lUbte.  **  If  it  had 
been  a  lawful  taking  by  a  Brit  ah  emlMr  the  underwriter* 
would  not  iMve  been  liable."  Sundry  eases  cited  by  tiM 
court,  and  by  Wilde  for  the  pit  and  Bovill  lor  deft.  Decree 
for  a  total  lose:  (£«>ana  v.  JtuuM,  Q.  B.,  June  16,  1339 1  n 
L.T.Rep.370i  38  I.  J.  837.) 

(7b  6r  cmtinatd.) 


OOV&T  OF  BANK&XTPIOT. 

Reported  by  David  Cato  Macbas,  Esq.,  Baniatar-at-Laer. 

BepU  5  and  8. 

(Befor*  Mr.  Commissioner  Faik.) 

Re  Jamks  Moors,  an  arraDging  Debtor. 

Dttd  of  compotUioa — Prolectum    to    debtor   afUr 

notice  of  filing,  ^c,  of  detd— Application  for  l»av» 

to  iitue  exeaUion — Sect.  198  of  A«  BaHkrvftcf 

Act  1861. 
A.,  an  arranging  debtor,  executed  a  deed  if  compel 

tion  under  eeet.   19a  of  tie  Banirupics  Act  186U 

vilh  a  declaration  that  it  vat  intended  to  be  within 

theprovieiom  of  the  Ad,  and  for  the  ben^  of  aU 

the  creditor!: 
Held,  a  valid  deed. 

This  was  an  application  on  behalf  of  an  exeeatiob* 
creditor  under  scot.  198  of  tlie  Bankruptcy  Act 
1861,  for  leave  to  issoe  oxeeotioo,  notwilbitanding 
the  filing  and  registration  of  a  de*d  of  oompoiitioo. 
After  the  execution  of  anch  a  deed  tbe  Act  provides : 
"After  notice  of  the  filing  and  registration  of  sncb 
deed  has  been  given  as  aforesaid,  no  execution, 
seqaeetration,  or  other  proeeu  against  the  debtor** 
property  in  reapect  of  any  debt,  and  no  proees* 
against  bis  peraon  in  respect  of  any  debt,  other 
tfaan  snob  procest  by  writ  or  warrant  aa  may  b* 
had  against  a  debtor  abont  to  depart  out  of  England, 
shall  be  available  to  any  creditor  or  claimant,  without 
leave  of  tbe  court ;  and  a  certificate  of  tbe  filing  and 
registration  of  snch  deed  ander  the  hand  of  tbe  chief 
registrar  and  tbe  seal  cf  the  court  shall  be  available  to 
the  debtor  for  all  parpoaes  a>  a  protection  ia  bank" 
niptcy." 

Sallon  appeared  for  the  exeoation-ereditor,  and 
Dome  for  the  arranging  debtor. 

The  debtor  was  an  npholsterer,  at  Portsmooth,  and 
Mr.  Phair,  the  execntion-creditor,  who  bad  commenced 
his  action  before  the  execution  of  the  deed,  proceeded 
to  judgment  notwithstanding  notice  of  the  registration ; 
but  the  judge  of  tke  Oinnty  Court,  on  giving  judg- 
ment for  tbe  pit.,  stayed  execution,  which  was  not  to 
issue  without  leave  of  the  Court  of  Bankruptcy.  From 
the  statement  made  to  the  court,  it  appeared  that  ia 
Jnly  last  Pkair,  tbe  execution-creditor,  issned  proeeas 
in  tbe  Hampshire  County  Court,  at  PortsmoDtb, 
against  Moors,  and  en  the  26tb  Aug.  obtained  judg- 
ment for  the  amount  of  hi*  debt  and  costs.  lo  tba 
meantime,  however,  on  the  18th  Aug.,  the  debtor 
registered  a  deed  under  the  192nd  section  of  the  Bank- 
ruptcy Act  1861,  and  obtained  protoaioo.  Tbo  deed. 
was  aa  follows  :— 
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Re  3*Msa  Moobb. 


[Bakk. 


"  This  indentare,  made  the  serenth  day  of  Angnst 
one  tboosand  eight  bondred  und  sixty-three  betireeo 
James  Hoore  of  Southsea,  in  the  parish  of  Portsea,  in 
the  connty  of  Sonthampton,  aactioneer,  cabinet-maker 
and  upholsterer,  hereinfter  called  the  said  debtor  of  the 
first  part,  Jane  Moore  of  Sonthsea  aforesaid,  widow, 
bereinafter  called  the  said  sarety  of  the  second  part, 
and  the  several  persons  bereinafter  called   the   said 
-creditors  of  the  third  part,  whereas  the  said  debtor 
being  indebted  to  thr  several  persona,  creditors  of  the 
«aid  debtor,  parlies  hereto  of  the  third  part,  and  being 
tinable  to  discbarge  in  fnll  the  several  debts  owing  by 
him  to  them  lespeetively,  has  proposed  and  agreed  to 
pay  his  said  creditors  a  oompoeition  of  ten  shillings  in 
the  pound,  in  fall  satisfaction  and  discharge  of  their 
several  and  respective  debts,  the  same  to  be  secured 
by  the  covenant  of  the  said  sarety,  and  by  the  assign- 
ment hereinafter  contained,  and  to  be  payable  in  manner 
■following,  that  is  to  say,  the  sum  of  fire  shillings  in 
the  pound  on  or  before  the  seventh  day  of  November 
next,  and  a  farther  and  final  sum  of  five  shillings  in 
-the  poand  at  the  expiration  of  six  calendar  months 
from  the    date    hereof;    and    whereas   the   several 
persona  creditors  of  the  said  debtor,  parties  hereto  of 
the  third  part,  have  agreed  to  accept  such  composition 
«o  secured  aa  aforesaid  in  full  satisfaction  and  dis- 
charge of  their    several    and   respective  debts;    and 
-whereas  the  said  debtor  has  requested  the  said  Jane 
Moore  to  become  security  for  the  due  payment  of  the 
hereinbefore  mentioned  composition  on  the  said  several 
■debts  which  she,  the  said  sarety,  has  agreed  to  do,  on 
having  the  assignment  of  the  stock-in-trade,  goods, 
-chattels  and  effects  of  the  said  debtor  upon  the  trusts 
hereinafter  declared,  expressed  and  contained.     Now 
-this  indenture  witnesseth  that,  in  consideration  of  the 
premises  and  of  the  covenant  hereinafter  contained  on 
■the  part  of  the  said  surety,  he,  the  said   debtor,  doth 
hereby  bargain,  sell,  assign,  transfer  and  set  over  unto 
the    said  sarety,  her  executors,    administrators  and 
assigns,   all  and  singular  his  stock-in-trade,  goods, 
chattels  and   effects  whatsoever  and   wheresoever,  to 
have  and  to  hold  the  same  unto  the  said  surety,  her 
-exeentors,  administrators  and  assigns  absolutely.     And 
this    indenture    farther    witnesseth,    that    in    con- 
sideration of  the  assignment    hereinbefore   made   and 
contained,  and  in  consideration  of  the  covenants  on  the 
part  of  the  several  persons  parties  hereto,  creditors  of  the 
«id  debtor  of  the  third  part  bereinafter  contained,  she, 
-thesaid  enrety.at  the  request  of  the  said  debtor,  testified 
by  his  ezecotioD  thereof,  doth  hereby  for  herself,  her 
leirs,  ezeonton  and  administratorB,  covenant  with  the 
said  several  persons  parlies  hereto,  creditors  of  the  said 
debtor  of  the  third  part,  and  with  each  of  them,  their 
and   each    of    their   esecatora,    administratorv   and 
assigns,  that  she,  the  said  sarety,  shall  and  will  pay, 
•or  causa  to  be  paid  to  them,  their  executors  or  adminis- 
trators, the  said  composition  of  lOj.  in  the  ponnd,  on 
the  amount  of  their  several  and  respective  debts,  in 
manner  and  by  the  instalments  hereinbefore  mentioned,' 
«r  accept  their  several  bille  of  exchange  for  the  several 
amounts  of  each  instalmenta  payable  in  manner  herein- 
before mentioned.     Provided  always,  and  it  is  hereby 
agreed  and  declared  between  and  by  the  said  parties  to 
these  presents,  that  if  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  creditors  of  the 
said  debtor,  whoae  debta  shall  amount  to  lOi  and 
upwards,  shall  not  by  themselves  or  their  respective 
attorneys  or  agents  dnly  authorised  and  appointed  for 
that  purpose,  execote,  assent  to,  or  approve  of  these 
presents  within  the  space  of  twenty-eight  days  to  be 
computed  from  the  date  hereof,  or  such  farther  lime  as 
a  commissioner  of  the  Court    of   Bankruptcy    ahall 
crder  or  direct,  or  if  the  said  debtor  shall  be  a^udi- 
cated  a  banknipt  within  that  time,  then  and  in  either 
of  the  said  cases  this  present  indenture,  and  every 
covenant,  olaOM  and  agreement  herein  contained,  shall 


cease,  determine  and  be  utterly  void.  And  this 
indentare  witnesseth,  that  in  consideration  of  the 
assignment  and  of  the  covenant  hereinafter 
contained,  made  and  entered  into  by  the  said 
anrety  for  payment  of  the  composition  on  the  said 
several  debts  in  the  manner  hereinbefore  provided, 
they  the  said  several  creditors,  parties  hereto  of  the 
third  part,  do  and  each  and  every  of  them  doth,  by 
these  presents,  absolutely  release,  acquit  and  dischii|e 
the  said  debtor,  his  heirs,  executors  and  administraton, 
of  and  from  all  and  all  manner  of  action  and  actions, 
caase  and  causes  of  action,  suits,  debts,  da», '  nun 
and  sums  of  money,  acooants,  reckonings,  jadgments, 
executions,  claims  and  demands  whatsoever,  at  Uw 
and  in  equity,  which  they  and  each  and  every  of  them 
now  have  or  hath,  or  which  each  and  every  of  them, 
their  heirs,  execators,  or  administrators,  respectively 
hereafter  may,  can,  or  ought  to  have,  claim  or  demand 
against  him  the  said  debtor,  his  heirs,  exeentors,  adminis- 
trators, or  assigns.  And  it  is  hereby  declared  that 
these  presents  are  intended  to  be,  and  are  a  deed 
within  the  meaning  of  the  Bankruptcy  Act  1861,  and 
made  expressly  for  and  to  be  appUed  for  and  towards 
the  benefit  of  the  whole  of  the  creditors  of  the  said 
debtor.  In  witness  whereof  the  said  parties  to  these 
presents  have  hereunto  set  their  hands  and  seala  tin 
day  and  year  first  above  written. 

"James  Moork    fi-s.] 
"  Jane  Hoorb      ['•b-] 
"  Signed,  sealed  and  delivered  by  the  within-named 
James  Moore  and  Jane  Moore,  in  the  preseaoe  of 

"  J.  H.  Paffard,  Solicitor,  Poitsea. 
"  Signed,  sealed  and  delivered  by  the  within-named 
Jane  Moore^  in  the  presence  of 

"  J.  H.  Paffaro,  Solicitor,  Portsea." 
Ddtlon,  who  applied  under  the  198th  section  for 
leave  to  issne  execution,  said,  the  deed  was  amply 
between  the  debtor  and  hia  surety,  and  the  sevwal 
creditors  who  were  partiea  to  and  executed  that  deed, 
and  that  it  did  not  provide  for  the  payment  of  the 
debta  of  such  of  the  creditors  as  did  not  oome  in.  He 
read  and  commented  upon  the  covenant  between  the 
surety  and  the  several  persons  parties  to  the  deed  and 
creditors  of  the  debtor.  There  waa  no  coveoant  on 
the  part  of  the  aurety  that  ahe  would  pay  such  a  com- 
position as  was  proposed  at  the  end  of  six  months  to 
the  creditors  who  did  not  oome  in,  bat  there  was  a 
general  declaration  at  the  and  of  the  deed  that  it  was 
intended  to  be  a  deed  within  the  meaning  of  the  Bsak- 
mptoy  Act  1861,  and  made  expressly  for  and  to  be 
applied  towards  the  benefit  of  the  whole  of  the  creditors 
of  such  debtor. 

Dam$e  submitted  that  the  deed  was  really  within 
the  provisions  of  the  Act  of  Parliament,  and  was  fi>r 
the  benefit  of  all  the  creditors  of  the  debtor.  Then 
could  not  be  stronger  words  used  to  show  that  that  was 
the  caaa  than  the  concluding  declaration  in  the  deed. 
The  learned  counsel  referred  to  and  commented  npon 
that  portion  of  the  deed. 

His  HowouB  intimated  that  he  woold  earefaDy 
peruse  the  deed,  and  give  his  jadgment  on  a  fntnrs 
day. 

Stpt  8.— Mr.  Commissioner  Fahs  said  : — I  have 
oatefolly  read  over  the  deed  dated  the  7th  Aog.  1863, 
made  between  Mr.  James  Hoore  of  the  first  part,  Jans 
Moore  of  the  second  part,  and  the  creditors  of  James 
Moore  of  the  third  part,  the  object  of  which  is  to  carry 
out  a  proposed  arrangement  between  James  Moore  and 
his  creditors.  The  deed  has  been  deposited  at  the 
office  of  the  chief  registrar  of  the  Court  of  Bankroptqr, 
and  has  been  duly  registered,  and  is,  in  my  opinion,  a 
proper  deed  to  carry  oat  its  object,  which  ia  to  eflTsct  a 
oonvenient  arrangement  between  the  debtor  and  his 
creditors.  A  creditor  who  has  obtained  a  Jadgment  in 
some  Connty  Coort  againat  the  debtor  JamM  Hoore, 
desires  to  enforce  that  jodgment,  and  tboa  obtain  SO*. 
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ii  lk<  pnuid  OD  bi«  dtbt,  to  the  pnjadica  of  the  other 
cnliton.  I  will  iwt  giTe  him  the  smallest  usisttnce 
is  bit  ebJMt.  He  most  emne  in  with  the  other 
enlitia. 

Jit  afpUeatio»  laea  aceortSnglji  rtjiutd. 


itrlanli.  (a) 

— ♦ 


O0OST  OF  QUEBN'S  BBNCfH. 

■qoctedbr  Wnxux  WooDuxnc,  Eaq.,  Banistcr-st-Law. 

Mof  S,  4  and  5. 
Sia  at  the  proseention  of  Asdbkw  Cowax   v. 

Jajces  Bthd. 
Mmiiwui — Comfumtation — landt    not    toiten,    but 

i^miomify  affected — Aeomtmodatiou  toork*. 
Tk  erVlnfr  ofpoimled  bg  tie  Board  of  Workt 
Utieg  decUmed  to  give  con^MMatwn  to  a  partg 
witm  InJt,  tiamgk  not  taken,  were  mjurioiuli/ 
^icted  if  tie  vnrb  of  a  raibeag  eompatu/,  and 
Iminj  eito  nfueed  to  provide  acoonmodation 
nrfa,  tit  cowt  granted  a  mandmiau  to  him  to 
emfd  Um  to  entertain  the  jfititioni, 
TUi  was  a  motion  on  behalf  of  Mr.  B/nd  to  dis- 
cb^p  a  conditional  order  obtained  bj  Mr.  Cowan, 
tiu  s  mndewni  should  iuae  directed  to  John  Bynd, 
te^  the  aibitntor  dalj  appointed  in  that  behalf  bj 
ikt  ConmiasioDers  of  Public  Woifa  in  Ireland,  in  the 
BitKr  of  the  Belfast,  Holfwood  and  Bangor  Bailway, 
fanadiii);  him,  as  such  arbitrator,  to  inqnire 
■ate  tad  adjodicato  upon  the  value  of  a  certain  piece 
« ftoA  of  land,  sttnate  in  the  parish  of  Holywood, 
hnij  of  Castlereagh,  and  conntf  of  Down,  of  the 
nil  Aaditw  Cowan,  required  for  the  purposes  of  the 
I>><1  nhiij,  and  specified  io  the  maps  and  plans  de- 
fetti  with  the  Coramistloners  of  Public  Works  bj 
i^  aid  coopanj,  and  included  within  the  limits  of 
Mtfioa  appearing  on  said  map  or  plans,  and  the  ia- 
tmit  «f  the  aaid  Andrew  Cowau  in  said  land,  and  to 
tms  the  parchaae-mooef  to  be  paid  for  said  land, 
oi  tin  inquire  into  and  adjudicate  upon,  and  assess 
tJH  conpensation  to  be  paid  to  the  said  Andrew 
'^°*>a,  bj  naton  of  anj  lands  of  the  said  Andrew 
C^"«i  bong  injnrionsif  affected  by  the  works  of  the 
'H  eenpany,  and  to  inqnire  and  determine  what 
vwb  ilmild  be  made  and  maintained  by  the  said 
"•■(itaj  (or  the  accommodation  of  the  lands  of  the 
■id  Andrew  Cowan  adjoining  the  said  railway,  and 
w  t«  Bake  his  award  in  relation  to  the  premises 
fimtat  to  tba  statutes  in  that  behalf.  It  becomes 
•""'•■iiy  to  report  the  facts  relating  to  the  first 
"■dl  of  the  wutndamtts,  as  the  company  disclaimed 
^  iattntion  of  taking  any  portion  of  Jlr.  Cowan's 
'*K  mi  that  disclaimer  was  taken  down  npon  the 
*fo  Bade  by  the  court.  As  to  the  other  points, 
1^  iSdtiit  of  Mr.  Cowan  stated  that  the  Holywood 
••1  Biagor  Bailway  Company  were  incorporated  by 
^Act  ptised  in  the  23  &  24  Vict.,  entitled  the 
•"ftsi,  Holywood  and  Bangor  Bailway  Act  1860, 
•T  "Iwh  Art  the  said  company  were  empowered  to 
J^  a  lailway  from  the  Holywood  branch  of  the 
**''•*  «b4  Connty  Down  Bailway  in  the  county 
«  Down,  to  Bangor,  in  the  same  county;  that 
«;«aent  was  then  and  still  is  the  owner,  under  s 
•"M  for  Ens  renewable  for  ever,  of  a  piece  of  ground 
It  Holyweed,  described  is  the  original  lease  thereof  as 
■™|dtd  ky  the  sea  on  the  north,  by  the  road 
■•^sg  to  the  ihoro  on  the  south,  by  a  wall  surround- 
H  *  ditased  meeting-house  after  mentioned  on  the 
*K.  Bd  by  ■  field  called  WillUm  H'Cormick-s  field 
**^w<sf,  that  by  the  maps  and  plans  deposited 
.  *•  ooaipsny  with  the  Commissioners  of   Public 


(■)  From  the  IrUk  MriH,  \j  ptmdaeion. 


Works,  the  centre  line  of  railway  intended  to  be  mado 
by  the  company  was  shows  to  extend  opposite  depo- 
nent's said  piece  of  land  throngh  Belfast  Lough,  or 
the  slob-land  thereof,  and  within  tea  feet  of  depo- 
nent's boundary ;  that  it  was  also  shown  on  the  mapa- 
and  plans  that  the  said  railway  was  intended  to  he- 
oonstmoted  at  this  place  npon  an  embankment  of  th» 
height  of  twenty-three  feet,  and  breadth  of  110  feet^ 
and  which  was  of  the  height  of  twenty-fire  fett  at 
the  place  where  it  was  reprseanted  as  passing  said' 
piece  of  land ;  that  shortly  after  his  appointment,  th*- 
arbitrator  published  the  usual  notice  in  pnisuanoe  of 
the  Railways  (Ireland)  Act  1851,  requunng  all  per- 
sons claiming  to  hare  any  right  to  or  interest  in  (he- 
lands  required  for  the  purpose  of  the  railway,  or  to^ 
haTe  compensation  for  any  lands  injnrioiuly  affected 
by  the  azeontion  of  the  works  of  the  company,  or  to- 
hare  any  works  made  by  the  company  for  the  accom- 
modation of  lands  adjoining  the  railway,  to  deliver  to- 
him,  on  or  before  a  day  named,  a  statement  in  writin|f 
of  the  nature  of  such  claim ;  that  deponent's  solicitor 
furnished  luoh  a  statement  to  the  arbitrator;  thafe  . 
the  arbitrator  held  his  first  meeting  to  bear  tbo- 
olaims  of  partias  intere>ted  in  the  lands  required  by 
the  oompany  at  Belfast  on  the  7tb  July  last  ;  that 
the  portion  of  land  of  which  deponent  was  owner 
was  most  valuable  boilding  ground,  as  it  was  situated 
in  close  proximity  to  the  town  of  Holywood  in  ihs- 
oonnty  of  Down,  which  is  a  rising  marine  watering- 
place  situate  four  miles  from  Belfast,  on  the  shore- 
of  Belfast  Longb;  that  said  portion  of  land,  before- 
the  railway  was  projected,  and  before  it  was  con- 
templated to  form  said  embankment,  and  to  constrnct 
said  railway  across,  snd  past,  and  touching  same,, 
was  one  of  the  most  eligible  building  sites  in  or 
near  Holywood,  and  was  worth,  as  building  land,, 
at  least  St.  per  foot  frontage  to  the  sea,  having 
a  free  access  to  the  sea,  on  which  it  abutted  with  ai> 
uninterrupted  aea-view,  and  with  most  valuable  ease- 
ments appurtenant  or  connected  therewith,  inasmuok 
as  deponent  and  his  predecessors  in  estate  were  in  the- 
habit  of  bringing  coals  and  lime,  or  other  cargo,  and 
did  bring  same  over  the  strand  np  to  said  portion  of 
land,  and  had  the  benefit  both  of  a  free  and  uninter- 
rupted sea-view  from  said  portion  of  land  to  and  across 
Belfast  Lough,  and  also  of  a  free  access  thereto  and 
egress  therefrom  by  boats,  inasmuch  as  the  sea  at 
high  tide  flowed  up  to  the  edge  thereof ;  that  depo- 
nent's name  did  not  appear  on  the  maps,  plans,  sche- 
dules, or  estimates  deposited  by  the  company;  that 
the  solicitor  attended  before  the  arbitrator  on  the  Itii, 
July,  prepared  to  prove  the  value  of  the  ground,  and 
the  injury  deponent  would  sustain  in  respect  of  the 
said  portion  of  land,  which  wonid  be  injuriously 
aSected  by  the  execution  of  the  comp-nny's  works,  as. 
well  in  respect  of  the  destruction  which  the  said  in- 
tended embankment  would  cause  to  said  portion  of 
land  by  cutting  off  same,  as  it  wonId  do,  from  tb» 
uninterrupted  sea-view  it  then  enjoyed,  as  also  by 
depriving  the  said  piece  of  land,  and  the  occupiers 
thereof,  or  any  one  building  thereon,  from  the  right  ot 
free  and  nninterrnpted  access  and  approach  to  and 
from  the  sea  by  boats,  and  other  conveyances,  and  on 
foot,  appurtenant  to  and  enjoyed  with  said  portion  of 
land,  and  also  by  completely  destroying  the  said  por- 
tion of  land  as  bnilding  ground,  inasroneh  as  the  said 
intended  embankment  would  fence  in  and  overlook 
same,  and  render  same  almost  totally  valueless  for 
building  purposes,  for  which  alone  it  was  valoable. 
The  affidavit  then  atated  that,  at  the  meeting,  tha 
arbitrator  referred  to  the  company's  engineer,  who 
atated  that  it  was  not  intended  by  the  company,  nor 
was  it  necessary,  to  touch  on  or  to  take  the  deponent'a- 
small  portion  of  land,  whereupon  the  arbitrator  refused 
to  insert  deponent's  name.  The  affidavit  also  stated, 
as  one  of  the  injuries  done  to  deponent,  the  darkening. 
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by  the  proposed  embankment  of  the  ancient  and  aoens- 
tomed  light,  and  obstructing  the  approach  of  the 
ancient  and  aecnstomed  light  to  the  said  portion  of 
land.  It  appeared  from  another  a6SdaTit  that  the  onlj 
bailding  npon  the  said  portion  of  land  was  the  old  meet- 
iag-hoose  already  mentioned,  which  was  altogether  oat 
of  repair,  and  was  cow  only  used  as  a  store,  and  was 
distant  aboot  96  feet  from  the  centre  of  the  line  of 
railway.  The  upper  windows  of  this  building  would 
overlook  the  proposed  embankment;  the  view  from 
the  lower  windows  was  already  shut  ont  by  the  wall 
of  the  meeting-house  itself.  Another  injury  which  it 
was  suggested  would  be  done  by  the  proposed  em- 
bankment, was  the  interference  with  the  now-existing 
facilities  for  bathing  off  the  land.  The  final  award  of 
the  arbitrator  had  not  been  published  when  the  con- 
<litional  order  for  the  mandamui  had  been  obtained, 
but  it  had  beea  published  before  the  present  motion. 

Br€»$ier,  Q.C.  (with  him  Dcmui)  for  the  deft.  Mr. 
Bynd. — With  respect  to  the  question  whether  a  mon- 
doDUM  should  issue  to  the  arbitrator  to  aMestt 
compensation  to  be  paid  for  lands  of  the  prosecutor 
ujorionsly  affected  by  the  works  of  the  company, 
although  not  taken  or  touched  by  the  works,  Mr. 
Cowan,  in  bis  affidavit,  relies  on  five  grounds — 
first,  on  the  depriration  of  light  and  air;  secondly, 
OD  th*  loss  of  the  prospect  which  his  houses  would 
bare  when  built;  thirdly,  that  his  premises  will  be 
OTerlooked  by  the  railway  ;  fourthly,  that  at  present 
he  enjoys  an  opportunity  of  bathing  off  the  brink  of 
bis  land,  and  that  in  that  respect  his  rights  will  be 
affected ;  fifthly,  that  his  right  of  access  to  the  shore 
and  the  water  for  purposes  of  boating  and  nariga- 
ition,  as  for  bringing  lime  and  coal  to  the  land,  will 
be  interfered  with.  His  claim  is  made  under  two 
general  Railway  Acts,  the  8  &  9  Vict.  c.  18,  s.  68, 
and  the  8  &  9  Vict  c  30,  s.  6.  To  what  extent 
would  an  action  have  lain  at  common  law,  if  there 
liad  been  no  statute?  To  what  extent  could  Mr. 
'Cowan  baTO  claimed  against  the  party  making  the 
railway  not  on  his  land,  in  reference  to  injnries  done 
to  his  land  ?  First,  as  to  the  deprivation  of  light,  air, 
aod  prospect,  it  is  a  fixed  principle  of  oommou  law 
that  the  only  right  a  man  has  as  annexed  to  bis  land 
in  rnpect  ot  light,  is  a  right  to  light  at  the  highest 
level ;  he  has  no  right  to  lateral  light — in  fact,  he  has 
«io  right  to  light  as  annexed  to  land  merely  as  distin- 
guished from  light  annexed  to  a  house : 

Martia  v.  GohU,  1  Campb.  332 ; 

BarUdgt  v.  Warwick,  3  Ex.  358 ; 

Jioltrti  V.  ifaeord,  1  H.  &  Rob.  830; 

Attorneg-Genenil  at  Ike  rdaiion  of  Grag't  Jim 
Soeie^  v.  Doughtf,  3  Ves.  453; 

UorrU  V.  Leuta  of  Lord  Berkdtj/,  3  Ves.  sen. 
452; 

Fuknumgart'  CompoHjf  v.  Eait  India  Compamf, 
IDick.  163; 

AUoma)-Gueral  y.  NichoU,  16  Ves.  838. 
The  law  will  not  regard  a  diminution  of  the  value  of 
property  by  ivason  of  a  building  on  adjacent  land  over- 
looking land,  or  intercepting  the  prospect.  If  so,  it 
is  not  matter  for  compensation  under  the  Act  of 
farliament: 

Sgmrt  v.  Campbell,  1  M.  t  Cr.  459  ; 

Se  IT.  C.  Peimg  and  the  SotUh-Ea$tem  Railway 
Company,  7  £.  &  BL  660 ; 

Chandler  v.  Tkompeon,  3  Campb.  80. 
Then  with  respect  to  the  deprivation  of  the  right  of 
bathing,  that  is  not  the  subject  of  an  action  at  alL  In 
reference  to  compensation  under  these  statutes,  that  is 
open  to  a  different  objection ;  it  is  not  a  right  incident 
to  or  connected  with  the  land — the  injury  is  merely  a 
personal  one,  and  no  personal  injuries  gives  a  right  to 
•ompensation  an4er  these  statutes.  Every  subject  of 
'the  Queen  has  a  right  to  bathe  in  that  plaos,  although 
noltogoosllr.  Cowan's  land  for  the  purpow.   With 


respect  to  the  facilities  of  access  to  the  sea  for  tin 
purpose  of  boating,  bringing  lime  and  coal,  and  such 
matters,  Mr.  Cowan  has  no  mors  right  in  the  sea 
than  any  other  of  the  Queen's  subjects,  and  then 
being,  therefore,  no  individnal  right,  there  is  no  sueb 
individual  injury  to  him  as  would  entitle  hun  to  bnag 
an  action : 

Hubert  v.  Grovet,  1  Esp.  148 ; 

King  v.  The  Direetore  of  the  London  Dock 

Company,  12  East,  429; 
Reg.    V.    The  London  Dock  Company,  5  Ad. 

&  EU.  163 ; 
Wilket  V.  Hungerford  Market,  3  Ring.  N.  C. 

381; 
Reg.  V.  The  Eaitem  Counties  RaUmy  Compmy, 

3  Q.  B.  347; 
Jamu  Glover  r.  North    StaffordMre  Rmhay 

Company,  16  Q.  B.  213; 
Caledonian  Bailmty  Company  v.  Ogiicie,  2  Hae. 

H.  of  I..  229  ; 
The  New  River  Compai^  (apps.)  Joknnn  (resp.), 
6   Jut.  N.  S.  374;    s.  c.  29  L.  J.,  M.  S., 
93,  M.C.; 
Moore  v.  Greai  Soulhem  and  Watem  RaSae) 

Company,  10  Ir.  C.  L.  R.  46; 
Tuohey  v.  Great  Southern  and  Wutem  RaHway 

Company,  10  Ir.  C.  L.  B.  98  ; 
Chamberlain  v.    The   WeU    End    of    Landm 
and    Crystal   Palace  Railway   Con^any,    i 
B.  &  Sm.  605 ;  8  L.T.  Rep.  N.  S.  149. 
Harrison,    Q.C.  for    the    prosecutor.— The  68tli 
section  of  sUt.  8   &  9  Vict.  c.  18,  and  the  6th  aeo- 
tiou  of  sUt.  8  &  9  Vict  c.  30,  apply  in   this  can. 
The  lands  of  the  prosecutor,  though  not  takeu,  are  is- 
jorionsly  affected,  and  he  is  entitled  to  oompensatios. 
It  is  not  necessary  that  the  lands  should  be  takao. 
Chamberlain  v.  The  West  End  of  London  and  Crystal 
Palace    Railway   Company,  2  B.  &  Sm.  605,  shows 
that  a  liberal  construction  is    to   be  given  to  the 
statutes.    At  first  the  courts  thought  that  a  party  was 
not  entitled  to  any  remedy,  although  bis  land  was 
injurionsly  affected,  if  it  was  not  taken : 

7%e  London  and  Norfh-Weslem  Railway  Com- 
pany V.  Smith,  I  MacN.  &  G.  316. 
But  this  was  corrected  in 

The  East  and  West  India  Docks  and  Strsna;- 
ham  Junction  ltailw<^  Company  v.  GaOke, 
3MacN.  &G.  155; 
The  London  and  North- Western  Rmlway  Cam- 

pany  v.  Bradley,  3  MacN.  &  G.  336  ; 
The  Caledonian  Railway   Company   v.   Ogilvie, 
3  Macq.  H.  of  L.  339. 
In  those  oases  it  is  laid  down  that'  it  is  immatsrisl 
whether  any  portion  of  the  land  is  taken  or  not    None 
of  the  eases  cited  on  the  other  side  ar«  predidy  ana- 
logous to  the  present    Then  as  to  the  loss  of  light, 
air,  and  prospect,  there  is  a  great  difference  between  a 
man  baying  a  plot  of  ground  with  honaea  aboot  it, 
where  he  buys  knowing  the  risk  he  runs  of  being  built 
out,  and  the  case  of  a  man  buying  a  strip  of  ground  by 
the  sea-shore,  where  be  cannot  expect  that  lus  view 
will  ever  be  interfered  with.    Although    wa   admit 
that  there  is  no  authority  to  show  that  a  party  has  a 
right,  so  far  as  land  is  concerned,  to  have  lateral  air 
coming  in  to  him,  still  this  is  not  a  caso  of  a  seigh- 
booring  owner  at  all,  but  the  case  of  a  bailding  under 
an  Act  of  Parliament,  and  it  is  for  tha  court  to  say 
whether  the  Act  of  Parliament  was  not  intonded  to 
indude  cases  of  the  Idnd  within  the  words^  "  iojnri- 
oiuly  affected."    In  principle,   the  eroction   of   ibis 
embankment  has  set  up  a  nuisance,  and  tha  cases 
shovring  that  a  man  cannot  on  bis  own  land  act  np  a 
nnisance  to    his  nei^bour  will    apply    hare.    The 
existence  of  the  embankment  makes  tha  plaea  less 
healthful: 

Gale  on  Eateinent*,  290  i 
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Andrew  Cowan  0.  Jamss  Rymd. 


[Irelamd. 


BnaiOent  r.  The  Imperial  Gat  Company,  7  De  G. 
H.  k  6.  436 ;  s.  c.  on  >pp«al,  7  H.  of  L. 
COO. 
(LmoT,  C.  J. — To  groond  an  action  for  the  taking 
an]  li  light  and  air,  most  it  not  appear  that  tliers 
ba  liMs  u  appropriation  of  the  light  and  air  ?  It  is 
■ot  ufidnt  menljr  to  lay  a  claim  by  reason  of  the 
iglit  and  air  of  bearen  baring  been  intercepted.]  As 
to  the  loa  of  prospect,  it  mnst  be  admitted  that,  in  an 
ordinuy  ease,  the  loss  of  a  viev  is  not  a  snbjeet  of 
compeuition ;  bat  the  obserration  made  as  to  the  loss 
ef  Kgbt  and  air  will  also  apply  here.  This  is  a 
niaiiKx^  legalised  to  some  extent,  bot  which  ought  to 
k  paid  fir.  With  respect  to  bathing,  Mr.  Cowan  is 
ftcaliiilj  injored  as  the  owner  of  this  land ;  he  alone, 
and  ids  licensees,  eonld  come  here  to  bathe  ;  the  pablic 
im  go  general  right  to  come  on  his  land  for  that 
pnioee:  {BhauUl  1.  Catterall,  5  B.  &  Aid.  268.)  In 
<Bi  aesse,  the  right  of  bathing  is  only  a  personal 
right ;  bat  it  is  a  right  which  can  only  be  exercised  by 
(ke  owner  of  the  land.  The  bathing  is  an  easement 
sitsebed  to  his  estate,  which  no  one  can  exercise  with- 
«t  bis  permiasian.  Then,  as  to  the  facilities  afforded 
If  the  sea  for  bringing  lime  and  coal  to  the  prosecntor's 
Ind,  the  fact  of  a  road  being  made  less  conrenient,  or 
tke  leccsi  to  Und  being  interfered  with,  has  been  held 
(0  be  1  fit  sabject  for  compensation : 

JVoore  T.  Tie  Great  Southern  and  Weitem  Rail- 
leajr  Coaqxmjf  (nil  supra) ; 

Wilh  T.   7%«  Bvager/ord  Market  Comfony,  2 
Bing.N.0.  281; 

SoH  T.  Grov**,  5  M.  &  O.  613. 
AnK«  in  reply. — The  ease  of  ChambtrJain  r.  The 
Vat  Emi  <ff  London  and  Crystal  Palace  Railway 
Ompaitji  is  opposed  to  the  reasoning  in  the  cases  of 
TiU  Cakdoaittn  Bmlieay  Company  r.  Oyilvie,  and  of 
iierr.  The  London  Dock  Company.  Sect.  17  of  the 
auigu  S  &  9  Vict.  e.  20,  snfficiently  protecU  the 
■igkti  of  the  pnblio  to  access  to  the  sea. 

/mm*  r.  Moore,  1  Ld.  Baym.  486 ; 

ITeW  T.  Bird,  10  C.  B.,  N.  S.,  268 ; 

Jmet  V.  TapUng,  II  C.  B.,  N.  S.,  283, 
«i  important  on  the  qaestion  as  to  the  right  to  light 
•sd  air.  [FOzoBBALo,  J. — The  last  cited  ease  has 
ban  questioned  in  a  ease  which  has  gone  to  the  H.  of 
L]  With  respect  to  accommodation  works,  the  prose- 
eaur  has  lapsed  bis  time  ;  bnt  if  the  mandamae  goes 
far  emptesation,  the  arbitrator  can  provide  aooommo- 
dataw  works,  and  we  will  raise  no  objection  to  any 
tnnne. 

lanta,  C  J. — In  this  ease  we  are  all  of  opinion 
to  grut  the  order,  making  abaolnte  the  conditional 
eidar,  that  a  mandamut  shoald  issue.  It  will  be  ae- 
eaapaaied  by  an  order  that  the  parties  will  draw 
9  tt  their  motaal  satisfaction  in  the  way  which  was 
^tgaltd  originBlly  by  the  court,  and  to  which  the 
inlia  hare  acceded  with  respect  to  the  difficnlty  as 
to  title.  We  are  of  opinion  to  grant  the  mandainta, 
e^B  the  groond  generally  that  the  lands  of  the  pany 
*n  been  iiyarioaaly  aSeoted.  We  do  not  tUnk  it 
■Moaary  to  eonfine  this  right  to  cases  where  their 
Itads  are  taken,  bat  we  say  that  it  belongs  to  a  party 
in  little  of  any  injary  to  his  own  particular  lands 
*hcfe  those  lands  bare  been  injuriously  affected. 
Sextal  gmonds  bare  been  stated  here  on  which  the 
Ijsrty  ooiats  as  showing  that  his  laud  has  been  inju- 
lieesly  sftcted  ;  but  we  do  not  think  it  necessary  to 
'Mida  apia  any  of  those  grounds,  but  rather  more 
peper  to  Issre  them  generally  to  be  oonsidered  more 
^iiaasly  and  partieularly,  except  as  to  the  two  instances 
■  whieh  it  appears  to  us  that  the  party's  lands  have 
■■<■  injsrioasly  affected  in  respect  to  his  own  parti- 
al* i^jbt  of  n^oyiog  thosi  lands.  Any  other  grounds 
^be  eosa  to  liim  to  inust  upon  before  the  arbitra- 
I*;  ana  also  as  to  the  qnestion  of  accommodation, 
^  seeeniodatmi  will  be  required,   will  be  also 


open  for  the  arbitrator.  I  have  purposely  expressed 
these  views  in  this  short  manner  ;  if  I  have  omitted 
any  point  that  is  important  my  brethren  will  show  it. 

0'Brib!(,  J. — I  concur  in  the  views  expressed  by 
my  Lord  Chief  Justice.  I  do  not  dedde  as  to  some 
of  those  topics  which  were  urged.  It  will  be  time 
enongh  to  raise  them  if  the  party  be  not  satisfied  with 
the  award  of  the  arbitntor.  One  important  matter 
is  this :  It  appears  that  the  arbitrator  acted  under  a 
misconception,  namely,  that  because  this  gentleman's 
lands  were  not  taken  he  was  not  to  get  compensation. 
That  is  a  misconception. 

Hayes,  J. — I  concur  ;  and  certainly  this  discussion 
will  not  be  without  its  good  effect.  It  will  establish 
this  principle — that  in  this  country,  according  to  our 
act,  thongh  the  lands  of  an  individual  be  not  taken, 
yet  injuries  dope  to  them  may  be  investigated,  for 
which  compensation  may  be  granted  to  him.  It  was 
a  cardinal  error  below  to  consider  that  this  was  not 
so ;  and,  perhaps,  AUr  expression  of  our  views  will  go 
far  to  enable  the  arbitrator  to  make  reparation.  Then 
as  to  what  this  compensation  should  be  given  for,  it 
appears  to  me  and  to  the  rest  of  the  court,  that  so 
far  as  this  gentleman  is  affected  by  the  building  up  of 
the  rampart,  excluding  him  from  access  to  the  sea,  he 
is  entitled  to  compensation  whether  that  access  is  for 
the  parpose  of  bathing  or  of  navigation.  There  are 
two  or  three  other  questions  as  to  light,  air,  and  pros- 
pect. Well,  now,  there  has  been  some  suggestion  in 
the  course  of  this  discussion  on  principles  which  have 
not  yet  been  very  well  considered,  and  which  it  will 
be  better  not  to  discuss  at  present,  leaving  them  to  be 
settled  in  the  future.  It  appears  to  me  that  in  some 
of  the  cases  as  to  prospect,  it  has  been  laid  down  that 
an  individual  is  not  entitled  to  compensation  for  loss  of 
prospect.  I  .apprehend  that  the  cases  go  on  this,  not 
that  where  a  person  has  been  injured  in  his  most 
valuable  property  he  is  not  to  be  compensated,  but 
upon  another  principle,  namely,  that  the  person  who 
has  injursd  him  did  it  in  the  lawful  exercise  of  bis 
territorial  rights,  and  therefore,  it  being  so  done  for 
that  reason,  the  party  affected  shall  not  be  compensated. 
But  a  qnestion  arises  to  be  oonsidered,  whether  that 
principle  can  be  held  to  apply  in  cases  of  this  kind,  for 
here  the  company  has  put  itself  in  the  position  of 
the  Crown,  which  held  the  shore,  along  which  the 
embankment  runs,  only  as  a  royal  trustee;  and  it  is 
not  competent  for  the  Grown  to  build  a  wall  round  « 
persou'e  property;  and  that  being  so,  it  may  be  a 
question  whether  the  grantees  of  the  Crown  could  do 
it,  or  whether  it  was  not  au  implied  condition  attached 
to  that  grant,  that  compensation  should  be  given  if 
such  an  act  was  done. 

FiTZOEBALO,  J.— I  would  desire  to  advert  to  the 
extent  to  which  I  concur  in  the  decision  of  the  court. 
The  question  as  to  compensation  for  land  taken  is  now 
out  of  the  case,  and  we  leave  it  to  the  counsel  to 
settle  the  order  in  that  respect.  The  court  allows  the 
mandamut,  leaving  it  to  Mr.  Harrison  and  Mr.  Oames  to 
settle  the  precise  terms  of  the  order  ;  and  the  qnes- 
tion now  is,  whether  a  party  is .  not  entitled  to  com- 
pensation if  his  lauds  are  injuriously  affected,  although 
the  lands  are  not  taken,  and  the  rulway  does  not 
touch  his  lands ;  and  we  are  all  of  opinion  that  the 
party  is  entitled  to  compensation  for  that  injury,  and 
that  leads  me  to  the  last  question — what  is  an  inju- 
riously affecting  of  lands.  I  am  willing,  for  the  pur- 
pose of  this  motion,  bnt  only  for  that,  to  adopt  the 
argument  that  the  test  is,  whether  an  aotion  would 
have  lain  for  the  injury  irrespective  of  the  statute. 
Adopting  that  test  for  the  purpose  of  this  motiou  it 
appears  to  me  that  in  respect  of  the  injuries  Mos.  4 
and  5,  that  Mr.  Brswster  stated  on  action  would  lie 
for  those  injuries,  not  in  respect  of  the  deprivation  ef 
a  public  right,  but  for  the  interference  with  the  party's 
private  right  to  get  over  his  own  land  to  the  lea  foe 
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Coyne  v.  Brady. 


[Ibelakd. 


those  Uwfiil  purposes  which  were  stated.  It  appe.irs 
to  me  that  an  action  would  have  lain  for  those  inju- 
lies,  and,  therefore,  that  the  party  would  be  entitled  to 
compensation  for  them.  Tbera  are  many  injaries  in 
respect  of  which  a  party  cannot  obtain  redress  ;  and 
I  offer  no  opinion  as  to  the  questions  with  respect  to 
the  loss  of  light,  air,  and  prospect ;  and  as  to  the  being 
orerlooked;  in  fact,  I  oSer  no  opinion  sare  as  to  Nos. 
4  and  5.  Then  the  order  being  made  nbsolate  for 
the  immcUumu,  and  it  appearing  that  the  arbitrator 
bdow  declined  to  mtertain  the  case  on  the  part  of  the 
prosecutor  becanss  the  lands  were  not  taken,  it  fol- 
lows that  the  raoiuiamiw  must  go  to  direct  the  arbi- 
trator to  settle  the  accommodation  works  as  well  as 
to  assess  compensation,  both  becanse  the  arbitrator 
declined  to  gire  accomniodatian  works  on  this  same 
ground  of  the  party's  land  not  being  taken  ;  and  also 
becanse  those  works  may  go  to  reduce  almost  to 
nothing  the  damages  to  which  the  prosecutor  may  be 
•ntitled.  Order  absobite. 


00T7BT  OF  COUIKOK  BENCH. 

Beported  bjr  J.  Fold  Johxstox,  Esq.,  Barrlster-at-Law. 

Saturdag,  Jan.  17. 

ContK  V.  Bbadt. 

CrutUgfo  animaU — Comtruction  of  the  12^13  Vict. 

e.  92-^udiciai  respect /or  English  decitiont. 
Tkepenaltiet  impoui  by  tke  3rd  tection  of  the  12  ^ 
13  VieL  c.  93,  on  penone  auiiliag  at  a  cockfight, 
ere  restricted  to  comlmts  of  thai  character  conducted 
m  a  phce  parUeularlg  hept  for  this  purpose. 
This  was  a  case  stated  by  the  justices  of  the  peace 
for  the  county  of  Dublin,  assembled  at  Tallaght,  for  the 
opinion  of  the  conrt,  pursuant  to  20  &  21  Vict.  c.  43, 
e.  2.  A  summons  in  writing  having  been  preferred  by 
Thomas  F.  Brady,  secretary  to  the  Society  for  the  Pre- 
Tention  of  Cruelty  to  Animals,  and  John  Harvey,  a 
head  constable,  under  sects.  2  and  3  of  12  &  13  Vict. 
c.  92,  John  Coyne  was  on  the  3rd  June  1861  convicted 
by  the  said  justices  assembled  at  Tallaght,  of  having 
been  unlawfully  engaged  in  cockfighting  on  the  morning 
of  the  15th  May  1861,  upon  the  lands  of  Glassamucky 
and  Kiltipper,  contrary  to  the  provisions  of  the  12  & 
13  Viet,  c  92.  The  fact  of  the  cockfight  was  proved 
to  the  satisfaction  of  the  magistrates,  and  it  was 
further  proved  that  John  Coyne  was  seen  to  win  and 
lose  money  in  betting,  but  there  was  no  evidence  of  his 
having  handled  the  birds.  Within  three  days  John 
Coyne  applied  in  writing  under  20  &  21  Vict  c.  43, 
c  2,  reqnunng  the  justices  to  state  a  case  for  the 
opinion  of  the  Superior  Court. 
_  J.  A.  Curran,  jnn.  for  the  app.  —  This  con- 
viction is  bad.  There  are  two  several  gronnds  on 
which  it  will  be  sought  to  sustain  it,  and  I  shall  deal 
with  them  in  order.  To  encourage,  aid,  or  assist  at 
the  figbting  of  cocks  is  not  an  offence  within  the 
intent  or  meaning  of  the  12  &  13  Vict  c  92,  s.  3. 
There  must  be  more  then  this.  It  mnst  be  done  in 
a  place  so  kept  or  used  for  the  purpose  of  fighting 
cocks  a»_  to  subject  the  keeper  of  it  to  the  penalty 
imposed  in  the  foregoing  clause  of  the  same  section. 
That  section  enacts,  "That  every  person  who  shall 
keep,  or  use,  or  act  in  the  management  of  any  place 
for  the  pnrpose  of  fighting  or  baiting  any  bull,  bear, 
badger,  dog,  cook,  or  other  kind  of  animal,  whether  of 
domestic  or  wild  nature,  or  shall  permit  or  suffer  any 
place  to  be  so  used,  shall  be  liable  to  a  penalty  not 
exceeding  51  for  every  day  he  shall  so  keep,  or  use,  or 
act  in  the  management  of  any  such  place,  or  permit  or 
mffer  any  place  to  bo  used  as  aforesaid ;  provided 
always,  that  every  person  who  shall  receive  money  for 
the  admission  of  any  other  person  to  any  place  kept  or 
wed  for  any  of  the  purposes  aforesaid,  shall  be  dcerned 


to  be  the  keeper  thereof;  and  every  person  who  shal> 
in  any  manner  encourage,  aid,  or  assist  at  tlie  fighting, 
or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  other 
animal  as  a/oresaid,  shall  forfeit  and  pay  a  penalty  not 
exceeding  5/.  for  every  such  offence."  The  woida 
"  as  aforesaid  "  mean  in  the  way  or  manner  aforesaid, 
I.  e.  in  a  place  kept  for  fighting  or  baiting  animals. 
This  construction  will  make  the  section  intelligible.. 
It  will  be  unintelligible  otherwise.  We  cannot  suppose 
the  Legislature  to  have  intended  that  the  principals 
should  be  exempted  from  the  penalty  they  were 
imposing  on  those  who  should  enoonrage,  aid,  or 
assist.  It  is  accessories  they  mean— accessories  to  the 
offence  specified  in  the  previous  part  of  the  same 
section.  But  the  magistrates  conceived  that  a  fresh 
offence  was  created  in  this  latter  clause,  and  they 
convicted  the  app ,  who  was  only  proved  to  have 
won  and  lost  money  by  betting.  This  view  of  the 
meaning  of  the  section  will  be  confirmed  by  tefetring 
to  the  5  &  6  Will.  4,  o.  59,  s.  3,  for  which  the 
present  enactment  was  substituted.  The  latter 
statute  clearly  affected  those  only  who  frequented 
such  places  as  I  hare  mentioned.  Indeed,  there 
is  an  express  decision  on  the  point  In  Clerke 
v.  Boffue,  2  L.  T.  Bep.  N.  S.  85 ;  8  Cox  Crim- 
Cas.  324,  the  full  Conrt  of  Q.  B.  in  England 
held  that,  to  constitute  an  offence  within  the  meaning 
of  the  12  &  13  Vict,  c  92,  a.  8,  the  assisting 
at  the  fighting  or  baiting  must  occur  at  a  place 
kept  for  the  purposes  of  fighting  or  baiting;  and 
Blackburn,  J.,  in  giving  the  judgment  of  the  court, 
reasons  upon  the  statute  as  I  have  done.  Bui, 
secondly,  supposing  this  point  decided  in  the  app.  a 
favonr,  the  magistrates  will  seek  to  shelter  tbemselvw 
under  the  more  comprehensive  verbiage  of  the  2iid 
section.  In  their  case  they  rely  on  this  section,  and 
profess  to  have  convicted  Coyne  under  and  by  virtue 
of  it  It  wiU  be  argued  for  them,  that  thU  appeal 
differs  from  Clarke  v.  Bague,  becanse  express  notice 
was  taken  of  the  2nd  section,  and  the  magistrates 
availed  themselves  of  it  That  section  onset", 
"  That  if  any  peison  shall,  from  and  after  the 
passing  of  this  Act,  cruelty  beat,  ill-treat,  over-dnye, 
abuse,  or  torture,  or  cause,  or  procnre  to  be  cmelly 
beaten,  ill-treated,  over-driven,  abused,  or  tortured, 
any  animal,  every  such  offender  shall  for  every  such 
offence  forfeit  and  pay  a  penalty  not  exceeding  5i. 
I  submit  that  it  is  impossible  for  them  thus  to 
unite  the  two  sections  in  order  to  support  their 
own  Act  But  that  section  meant  no  such  thmg 
as  to  include  a  case  of  this  kind  ;  it  applies  only  to 
cruelties  caused  by  the  immediate  act  of  man,  it  docs 
not' contemplate  cases  where  the  animals  themselves 
are  the  agents.  If  the  fighting  of  cocks  was  meant  to 
have  been  included  in  the  2nd  section,  then  the  con- 
cluding clause  of  the  3rd  section  becomes  utterly  tu*" 
less ;  and  this,  whether  it  bear  my  constrnction  or  Oie 
construction  which  will  be  contended  for  upon  the  other 
side.  Read  the  words  "  as  aforesaid "  to  ni«»"' 
"  whether  of  domestic  or  wild  nature,"  and  they  wi" 
only  have  repeated  an  offence  previously  created ;  or 
read  them  to  mean  in  the  precise  manner  'O  tn'* 
section  specified,  and  the  Legislature  will  be  punishing 
in  a  particular  instance  that  to  which,  under  the  more 
general  words  of  the  2nd  section,  they  had  aUwady 
attached  a  penalty,  and  that  penalty  the  same  penal^; 

Bony,  Q.C.  (with  him  Purcell)  for  the  resps.—l"'^ 
words  "ss  aforesaid"  mean  animals  "whether  <» 
domestic  or  wild  nature,"  4c.  The  distinction  taKen 
by  the  English  Court  of  Q.  B.,  in  Clark  v.  f?f^ 
between  principals  and  accessories  is  faneifhl.  If  P  . 
distinction  be  insisted  on,  then  the  cock  is  the  principal 
in  a  cockfight,  and  all  the  people  present,  whether  they 
handle  the  birds  or  encourage  them  by  shouting,  "'ff, 
upon  them,  are  accessories.  [Monahan,  C  J-  ■*^' 
you  ever  hear  of  a  cock  being  indicted  ?]     1  iM"'  "P* 


Digitized  by 


Google 


Vol.  9.] 


THE  LAAV  REPORTER. 


SI 


luUJID.] 


Spaioht  v.  Bbybbueb. 


[Irblamo. 


it  Uut  tbin  ia  no  dUferenoa  batweea  a  m\a  banilling 

the  hait,  ind  a  nun  encoanging  them  to  fight,  aach 

a  that  which  exista  between  principals  and  acceaaoriee; 

the  Ustac  b  no  more  an  acoeaaorj  than  the  former. 

1/    Ih    app.'a     oonatroetion     of    thia    aection     be 

aaffMted,    it    folloira     that    I    may   carry   a    bear 

mii  BM  about  the  coantry  for  the  porpoaas  of  baiting 

M  ifhting   with    impunity,  provided    I    keep    him 

■•nag  fnxn  apot  to  apot,  and  nerer  repeat  the  oSenca 

ia  tbe  lanie  plaee.     In   Clarke  t.  Hague  the  reapa. 

wen  aanqmewntad :  the  app.  argued  the   case,   and 

thera  na  no   appearance   on  the    other   side.     But 

farther,  sappoaing  thia  section  be  conalmed  in    the 

app.'a   fmar,    the   3ad    aection    will    sustain    thia 

ooTictiea.     [Reads  3nd  aaetion.]      Clarke  T.  Hague 

k  abo  reported  in   29    L.  J.,  N.  S.,    105,  and   there 

the  Mlowing  obaerrations  with  which  Blackbnrn,  J. 

dosed  his  judgment,  are   giren :  "  We  do  not  wish 

ti  be  aadoatood  as  confirming  the  opinion  that  no 

pcaalty   can    be    incnrred    unless    the    animals    are 

Uted  m  a  place   (to   use    tbe   phrase  in  the  case) 

Rgaiaity  kept  for  that  pnrpoae ;  on  (bis  we  pronoonoe 

as  dedooo,  aa  tbe  josticea  have  not  found  the  fact  to 

Diss  Ibis  point,  nor  aakad  oa  any  qoestions  npon  it, 

tha  only  qoestioo  aabmitted  to  as  being  whether  it  is 

IB  abaee  to  aasist  at  eockfighting  elsewhere  than  in 

neh  place ;  we  think  it  is  not,  and  therefore  onr  judg- 

luat  most  be  for  the  app." 

HosAitAx,  C.  J.^l'he  pablio  are  little  able  to  ap- 
(ineisla  the  groaada  of  doabt  in  tbe  breaats  of  dif- 
&nsi  jadgea ;  and  it  oatorally  (ends  to  bring  the 
•daiaistration  of  tbe  law  into  contempt,  when  tbey 
•n  bafare  them  conflicting  interpretations  of  the  same 
*>tai«.  This  ia  a  thing  to  be  avoided  where  it  can 
be.  Ertry  opinion  of  erery  jndge  is  fallible;  and 
tbi  is  a  principle  to  ba  recognised  in  tbe  expression  of 
a  dmnm.  Did  this  3rd  section  of  the  12  &  13  Vict. 
<•  it,  cene  before  os  for  tbe  first  time,  we  muat  have 
tsbo  a  diSerent  view  of  it;  we  most  bsTO  acquiesced 
■atbensp.'a  reading  and  anpportad  this  conviction, 
fiat  it  bu  not  to  oome  ;  and  this  express  decision  of 
aa  Eagliih  eonrt  we  do  not  feel  oarselres  at  liberty  to 
•mraic.  Acoordingly,  this  oonriction  must  he 
fOMbnl,  but  withont  coats.        Coavtetion  quatked. 


EZCHEQTTKR  CHAJIKBEIt. 

Siftrttd  b)r  WnxuM  WooDLOcx,  Esii.,  Baiilstei^at-Lsw. 

Wtdnfdag,  April  29. 
(Brfm  LnraoT,  (XJ.,  Mohauah,  C.J.,  and  Ball, 
Quanui.O'BRm,  Hates  and  Frzobbald,  JJ.) 
Spjuobt  0.  Betkrueb. 
Ourttr-ptalj/ — Auti&ritf  of  ihipbroker  to  bind 
AipovHer— General  and  particular  agency. 
■i  Aifhroktr,    emploiied  by  a    Mpowner,    hat  no 
«db  gemtral  amtJkori^  a*  will  enable  him  to  charier 
lie  sib^  for  a  VDgage  m  a  manner  contrary  to 
•MfractMs*  e^rtttlg  given  to  him  by  the  owner, 
eUiaugk  nek  tnetruelioru  have  not  been  comaumi- 
tted  to  the  partiei  dealing  with  him. 
This  waa  an  appaal,  on  the  part  of  the  pit.,  against 
ao   (Nsr  of  the    Coort  of  Ex.,  bearing    date  tbe 
IStb  May  1863,    whereby  that  coart  diMlIowed  the 
csoas  alwra  against  a  oonditional  order  dated  the 
Kid  Jaa.  18^  granting  a  new  triaL    The  action 
*■  breggbt  npon  a  charter-party,  and  the  sommons 
nd  fiaiat  eomplvned  that  the  deft,  was  indebted 
te  the  pits,  in    the  sum  of  200L  for  that,   whereas 
I?  a  oertaia  mcmorandam  of   charter-party  or  con- 
>n<t  ef   aSceightment  made    by  and    between   the 
uU  pita,  of  tba  ooa  part    and  the    said  iett.  of 
tbs  otber  yirt,  sad  bearing  date  the  lath  Feb.  1861, 
itvasaotuUy  agreed  that  the  ship  or  Tesseloftha 


deft,  called  the  Eos,  therein  described  as  of  tbe  measoie- 
ment  of  295  tons,  or  thereabouts,  and  then  in  London, 
being  light,  stannch  and  strong,  and  every  way  fitted  for 
tbe  voyage,  should,  with  all  convenient  speed,  sail  and 
proceed  to  Miramichi ;  that  ia  to  aay,  tbe  port  of 
Miramichi,  in  North  America,  or  as  near  thereto  as  she 
might  safely  get,  and  should  there  load,  from  the 
facton  of  the  plts^  a  full  and  complete  cargo  of  dry 
deal,  with  deal  ends,  or  sawn  laths  or  latbwood,  for 
broken  stowage,  not  exceeding  what  she  could  reason- 
ably stow  and  carry  over  and  above  tackle,  apparel, 
provisions  and  fnmitnre,  and,  being  ao  loaded,  ahonid 
iherewith  proceed  to  Limerick,  or  as  near  thereto  aa 
she  might  safely  get,  and  should  deliver  tbe  same,  being 
paid  the  freight  in  said  memorandum  of  agreement 
apecified  (ibat  ia  to  say),  for  timbers,  per  load  of  SO 
customs  calliper  measure,  deals  and  battens,  per 
Petersburgh  standard  hundred,  42.  15«. ;  deal  ends  per 
the  same  measure,  3/.  St.  Ad. ;  latbwood,  per  fathom 
of  four  feet,  R  I  \i.  Sd. ;  the  cargo  to  be  brought  and 
taken  from  alongside,  aooordiug  to  the  custom  of  tbe 
port  of  loading  and  discharging,  ship  to  proceed  with 
deck  load  at  full  freight,  if  allowed  to  taka  it  (the  act 
of  God,  the  Queen's  enemies,  fire,  and  every  other 
damage  or  accident  ef  the  sea,  rivers  and  navigation, 
of  whatever  nature  and  kind  soever,  during  the  said 
voyage  always  excepted),  one-third  of  tbe  freight  to  be 
paid  in  cash  on  the  arrival  at  tbe  port  of  discharge, 
and  tbe  remainder  on  the  right  delivery  of  the  cargo 
by  good  and  approved  billa,  payable  in  London  at 
four  months  following ;  thirty  mnning  days  are  to  be 
allowed  the  merchant  (if  the  ship  should  not  be 
sooner  despatched)  for  loading  and  nnloading,  and  tea 
daya  on  demurrage  over  and  above  tbe  aaid  lying  days 
at  5L  per  day ;  and  it  was  thereby  farther  agreed  that 
the  penalty  for  nonperformance  of  the  aaid  agreement 
should  be  600/.,  the  said  vessel  to  be  reported  by 
Mullock,  or  their  agents,  at  tbe  port  of  discharge ;  and 
it  was  farther  agreed  that  aufficient  caab  for  abip'a 
use  should  be  advanced  at  the  port  of  loading  on  cus- 
tomary tenna  of  interest,  insurance  and  commission ; 
and  the  pits,  said  that  they  were  alwaya  ready, 
and  tendered  and  ofi°ered  to  perform  their  part  of  the 
said  agreement  in  all  respects,  and  that  tbey  called 
npon  sad  reqneated  the  aaid  deft,  to  perform  the 
same,  but  although  the  aaid  ship  or  vessel  of  the  said 
deft,  was  not  prevented  from  prooteding  on  said 
voyage  with  convenient  speed,  or  from  sailing  from 
tbe  port  of  London  to  Miramichi,  and  then  perform- 
ing aaid  voyage,  by  the  act  of  God,  tbe  Queen'a  ene- 
miea,  or  damage  or  accidents  of  the  seas,  river,  or 
navigation  of  any  sort,  he,  the  said  deft.,  though 
thereunto  reqneated  as  aforesaid,  did  not  cause  his 
said  ship  or  vessel  to  proceed  with  oonvanient  speed 
upon  the  said  voyage  to  Miramichi,  or  as  near  thereto 
as  the  said  ship  or  vessel  could  safely  get,  and  to  cany 
out  said  agreement  with  convenient  speed  as  afore- 
said, but  on  the  contrary  thereof  the  deft.,  instead 
of  proceeding  on  aaid  voyage  from  London  to  Mira- 
miehi  with  convenient  apeed,  proceeded  on  another 
and  different  intermediate  voyage,  to  wit,  on  a  voyage 
firom  London  to  Newcastle-on-Tyne  in  England,  and 
from  thence  to  Lisbon,  and  waa  thereby  guilty  of 
great  and  unnecessary  delay ;  and  the  pita,  averred 
in  fact  that  if  the  said  ship  or  vessel  had  ao  proceeded 
according  to  the  said  charter-party,  ahe  would  have 
arrived  in  Miramichi  in  sufScient  time  to  load  her 
cargo,  and  to  arrive  with  tbe  same  in  Limerick  afore- 
said in  the  month  of  June  1861,  whereaa,  in  truth 
and  in  fact,  and  by  reason  of  the  said  deviation  from 
the  said  direct  voyage  to  Miramichi,  because  of  the 
said  intermediate  voyage,  and  the  delay  ariaing  there- 
from, tbe  said  ship  or  vessel  did  not  arrive  at  Umeriek 
aforesaid  until  the  I8th  Aug.  in  the  year  afore- 
said, and  by  reason  of  tbe  said  delay,  and  of  tba 
lateness  of  the  srrival  of  the  said  ship  or  Teasel  at 
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Limeriek  aforesaid,  and   which  delay  and  lateness  of 
arriTal  were  not    caused    by  the  act    of   God,   the 
Queen's  enemies,    or    fire,   or    any  damige   of  seas, 
lirers,    or  narigation,   the   said  pits,  were   deprired 
of  certain  gains  and  profits  which  wonld  have  accmed 
to  them  from  the  same  Toyage,  had  same  been  dnly 
carried  out   arcording   to  the   said  agreement,  and  in 
conformity  with  the  said  agreement  and  contract  of 
affreightment  ;  and  the  pits,  in    fact  said  that,  by 
the  aaid  delay,  they  were  deprived  of  the  benefit  of  a 
market  of  the  said  deals,  which  they  otherwise  wonld 
bare  bad,  if  the  said  Toyage  was  carried  oat  by  deft. 
in  performance  of,  and  in  conformity  with,  the  said 
memorandum    of   agreement  or  contract ;   and   the 
pits,  aaid  thit,  by  reason  of   the  breach  of  the  said 
agreement,  they  had  sustained  damwe  to  the  extent 
of  iOIU.    To  this   deft,    pleaded— first,  that  he  did 
not  cootract  or  agree  with   the  pita,  in  manner  and 
form  as  in  plunt  alleged ;   secondly,  that  he,  in  all 
respects,  kept,  performed,  and  fulfilled  said  contract 
and  agreement,  and  did  cause  bis    said  ship  to  pro- 
ceed with  all  oooTenient  speed  from  said  port  of  London 
to  said  port  of  Miramichi,  and  did  carry  out  said  agree- 
ment with  convenient  speed  according  to  the  terms  of 
the  charter-party,  or  contract  of  affireighment  made  by 
and  between  pits,  and  defts. ;  thirdly,  that  the  con- 
tract or  charter-party  of  affreightment  made  by  and 
between  the  pita,  and  deft.,  in  reference  to  the  said 
ship  or  Teasel,  and  in  reference  to  the  sailing  thereof, 
and  the  brioKing  home  a  cargo  for  pits,  by  the  sud 
▼easel  from  Miramichi  aforesaid,  and  which  bore  date 
the  13th  Feb.  1861,  and  not  the  I2th  Feb.  1861,  as 
in  said  plaint  erroneonsly  stated,  contained  and  was 
subject  to  certain  terms  and  provisions  not  set  forth 
in  plaint,  and,  among  others,  to  the  term  or  provision 
following,   that  is  to  say,  "  That  deft  should  be  at 
liberty  to  take  a  cargo  out  or  on  the  way  for  owner's 
benefit ;"  and  deft,  said  that  under  and  by  virtue  of 
aaid  term  or  provimon,  and,  in  pursuance  thereof,  he 
did,  as  be  lawfully  might,  take  and  carry  ont  cargo 
from  Newcastle  to  Lisbon,  as  in  plaint  stated,  and 
deft,  averred  that  same,  and  no  other,  was  the  alleged 
breach  of  contract  in  plaint  complained  of,  and  that 
deft.,  in  all  respects,  kept,  performed  and  fnlfilled  said 
contract  and  agreement  according  to  the  true  intent 
and  meaning  thereof,  and  the  terms  and  provisions 
thereof,  as  in  hia  defence  above  set  forth.    'The  issnee 
were,  first,   whether   the  deft,  contracted  and  agreed 
with  the  pits,  in  manner  and  form  as  in  the  plaint 
alleged ;    secondly,    whether    the    defU    kept,    per- 
formed and  fulfilled   his  contract  and  agreement  with 
pits,   in    all    respects;    thirdly,   whether    the    deft, 
cansed  the  ship  in  said  plaint  mentioned  to  proceed 
with    all   convenient  speed    from  the  port   of   Lon- 
don   to    tbe    port    of   Miramichi,  and   whether   he 
carried  out  his  agreement  with  pits,  with  convenient 
speed  according  to  the  terms  of  the  charter-party  and 
contract  of  affreightment  made  by  and  between  pits. 
and  deft. ;   fourtiily,  whether  tbe  third  defence  was 
true  in  substance  and  in  fact    On  tbe  trial  before 
Deasy,  B.,  on  the  ITth  Jan.  1862,  it  was  proved  that 
a  Mr.  Mullock,  a  shipbroker  in  Limerick,  acting  for 
tbe  tieasra.  Spaight,  on  the  12th  Feb.  1861,  forwarded 
to   the  Messrs.  Pilkington,  shipbrokcrs  in  London,  a 
charter-party,  in  the  terms  set  out  in  the  summons  and 
plaint  for  signature  by  tba  deft    This  charter-party 
was  reoeived  back  by  Mr.  Mullock  on  the  14th  Feb., 
signed  as  follows : — "By  authority  of  Captain  Beyerlieb, 
p.  p.  Pilkington  Brothers.     J.  A.  Taleeo."     J.  A. 
Taleen  was  a  derk  in  tbe  employment  of  Pilkington 
Brothers,  the  brokers  employed  by  Captain  Beyerlieb, 
to  hire  out  the  abip  Eo:    "The  charter-party  was  sub- 
sequently signed  by  one  of  the  pits.    The  case  stated 
by  connaal  on  behalf  of  the  deft  was,  that  the  Messrs. 
Pilkington,  or  Taleen  on   their  behalf,  had  exceeded 
their  antborily  by  executing  the  charter-party  of  the  | 


12th  Feb. ;   that  a  document  lodged  with  them,  but 
not  shown  to  the  pits.,  bad  stipulated  for  leave  to  take 
an   ODtward  cargo;    that  the  Messrs.  Pilkington  hsd 
delivered  to  deft  a  charter-party  dated  the  13th  Feb., 
containing    snch    stipnlation,     but   which    was   not 
signed    by   the   pits.,   and   that  deft  waa  ignorant, 
nntil   he   arrived  at  the   port  of  Limeridc,  of  the 
charter-party   of    the    ISUi    Feb.,    baring    alway* 
acted    on  the  supposition    that   the    stipulation   a> 
to  taking  ont  cargo  was  contuued  in  the  charter  nodar 
which  he   was  sailing.    Tbe  deft  waa  examined  far 
support  of  the  case  thus  stated.    He  proved  that  he 
bad  employed  Messrs.  Pilkington,  the  sbipbioksn,  a* 
his  agents,  and  had  placed  hia  abip  in  thor  haods, 
and  he  prodaced   the  documents  referred  to  in  tbe 
statement  of  h'ls  counsel,  but  these  documents  w«» 
objected  to  and  rejected  by  the  learned  judge  as  sot 
having  been  communicated  to  the  pits. ;  and  a  w- 
dictwas  found  for  the  pits,  for  I  lOL  damages,  bat 
liberty  waa  reserved  to  the  deft  to  more  to  chaage 
this  into  a  verdict  for  deft,  or  to  enter  s  nooaoit 
in    case    he    onght   to   have  recaved   the   erideoee 
showing  Pilkington's  or  Taleen's  anthority  to  have 
been  limited,   or  to  have    ruled  that  the    oontnct 
alleged  by  the  pits,   bad   not   been  proved,  or  that 
the  third  defence  had  been  sustained.     On  the  SSod 
Jan.    1862   a  conditional   order    was    made    by  the 
Court  of  Ex.  that  tbe  verdict  had  for  tbe  p)ta.  shoold 
be  set  aside,  and  a  nonsuit  or  verdict  for  the  ^ 
entered  insUad  thereof,  or  that  the  verdict  for  the^ 
should  b«  set  aside,  and  a  new  trial  had,  on  tbe  grnind 
of  the  misdirection  of  tbe  learned  judge,  and  of  the 
reception  of  the  evidence  that  onght  to  have  been  re- 
jected at  the  trial.    In  tbe  ecauing  Eaater  Term  the 
Court  of  Ex.  made  absolute  this  conditional  order,  ao 
far  as  it  directed  that  the  verdict  had  for  tbe  pit  shoold 
be  set  aside,   and  that  a  new  trial  should  be  bad. 
Againat  this  order  tbe  present  appeal  was  brought,  on 
the  grounds,  first,  that  the  charter-party  of  tbe  IJth 
Feb.   was  duly  executed  by  Messrs.  Pilkington  and 
Co.,  through  their  clerk,  Mr.   Taleen,  and    that  the 
said  Pilkingtons,   as  agents  and  ahipbrokers  for  tbe 
deft.,  had   full    power  and    anthority    to    aign   the 
aaid  charter-party,  and   thereby  to  enter  into  a  con- 
tract   with  the    pits,    binding    on    deft;    secondly, 
that  tbe  authority  ao  vested  in  the  said  Messrs.  Pil- 
kington could  not  be  controlled  by  any  second  letter  of 
instructions   given  by  the   deft  to  the  said  Messrs. 
Pilkington,  or  their  clerk,  Mr.  Taleen,  and  not  in  any 
way  communicated  to  the  pita.,  or  to  their  agent 

Armttromg,  Serjt  and  JeUeU  for  the   pita.— The 
only  question  in  tbe  case  is  whether   tbe   Mestrs. 
Pilkington  had  anthority  to  bind  the   deft,   by  tbe 
charter-party    of    the    12tb    Feb.      We    say    they 
had  implied  and  full  authority  to  do  so.     A  mcrcbant 
is  not  bound  to  inqu'ire  into  a  broker'a  anthority.     Tbe 
position  of  the  broker  is  snfiicient  to  entitle  the  mer- 
chant to  act  upon  it    We  contend  that  a  man  may 
be  made  a  general  agent  in  two  ways,  either  by  being 
employed  to  do  business  of  a  particular  kind  for  a  per- 
son, or  by  his  being  employed  in  a  particular  inatance 
within  the  scope  of   bis  known  trade  and   bosinees. 
We  say  then  that  it  being  clearly  within  tbe  bnsiuesa 
of  shipbrokers  to  charter,  and  that  being  tbe  boaineea 
by  which  they  live,  and  that  being  the  only  business 
which  they  had  with  the  ship,  that  very  fact  ecnsti- 
tules  the  shipbroker  a    general  agent,  and   that  as 
between  the  person  who  employs  bim  and  tho  world  no 
private  instructions  can  affect   tbe  broker'a    gooeral 
authority.    When  the  employment  Is  within  the  soop* 
of  his  known   business  be  becomes  a  general  agent, 
though  employed  only  in  one  single  transaction : 
Russell  on  Factors,  75  i 
lfiei$<rm  v.  Brokim,  10  Mod.  110; 
Chitty  on  Contracts,  199,  Stb  ed.,  refsrring   to 
Smttimrtt  v.  Taglar,  19  M.  &  W.  M5  ; 
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PMbNToo  ObfigiUoo*,  transUM  by  Eraos,  as.  79 
to  83; 

SUrj  on  Agcnejr,  a*.  58,  59. 
TW  uiWitj'  to  charter  th«  ship  having  b««n  in  the 
fiat  intance  giTen  bj  the  deft,  to  the  Messrs.  Pilking- 
11%  (TOTthing  necessary  to  the  chartering  flowed  from 
Ibi;  Ihn  the  question  is,  were  thejr  general  or  special 
^prta?    We  say  they  were  genrriil  agents : 

Bmitk  T.  Uaguire,  3  H.  &  N.  554 ; 

Alamder  r.  Gibton,  3  Campb.  555; 

BmfoH  r.  DitcKtU,  3  Esp.  64. 
[TtoTOWtTK,  J. — According  to  yonr  Tiew,  a  broker 
|Mtiig  a  ship  to  charter  to  Miramichi  might  send  her 
IS  tte  East  Indies.!     ^  *■  **J- 

Pickrmg  r.  Btat,  15  East,  38;  and 

WUlektad  r.  7\icl»lt,  15  East,  400, 
ak*  kar  oot  onr  view.  [Hates,  J. — Yonr  oonten- 
te  is  that  an  anthority  of  the  kind  cannot  be  qnali- 
M,  altboogh  it  may  be  rsToked.  Hoxaha:*,  C.  J. — 
Asd  does  a  man  who  employs  a  broker  to  hire  oat  a 
it^  aathorise  him  also  to  sign  the  charter-party  on 
lis  Mulf,  or  most  it  not  be  signed  by  the  captwn  7J 
Dmidy.  Adamt,  Ambl.  495.  According  to  the  best 
ttt-wiiters  a  broker  in  respect  of  contracts  entered 
ats  within  the  acope  of  hia  usual  business  is  a  general 

Smith,  Men.  Law,  p.  184  ; 
Chitty  on  Contracts,  p.  199  ; 
Bassell  on  Factor*,  ubi  t»p. 
[CaintniW,  J.— Bnt  is  it  the  ordinary  employment  of 
sik^tnksr  to  ebuter  a  ship  to  any  part  of  the  globe 
Alt  he  may  think  proper,  or  only  to  charter  her  to  the 
ihes  irtuch   be   ia    instructed    to  charter    her  for? 
LmoT,  C.  J. — One  can   understand   that   brokers 
Asald  bre  anthority  as  incident  to  their  employment 
ts  iiect  that  ships  should  stop  at  particular  places  or 
dtiiate  ia  a  particalar  way,  bnt  not  that  they  should 
katt  fewer  to  act  in  tbe  Tery  teeth  of  instructions  and 
inetisBs  giren  to  them.] 

Mm  £.  Walth*,  Q.C.  and  James  Murphg  for  the 
idt— Tbe  difficulty  on  tbe  other  side  is  to  show 
Histaihipbrolcer  is  a  general  agent.  We  deny  that 
k  ii  aoi  The  Tcrjr  definition  of  a  shipbroker  nega- 
lina  tte  existence  of  any  such  anthority  in  him  as 
kas  kea  contended  for  : 
Stoiy  00  Agency,  s.  31  ; 

Aw.  T.  Beektit,  13  M.  &  W.  743,  747 ;  and 
Psrfce,  B.'s  obserration  at  p.  750. 
If  s  basse  agent  is  employed  to  let  a  house  for  the 
•sanr,  and  he  lets  it  fbr  forty  years,  can  it  be  said 
tkat  tk  owner  ia  bound  by  tbe  contract  ?  7ht  Eiut 
/■die  CSmpoajr  t.  Btn$lef,  1  Esp.  lit,  shows  what 
the  aaOofity  of  a  broker  really  is.  The  authority  of 
•  •MP's  master  is  an  a  fortiori  ease,  and  yet  eren  that 
■tbscity  is  limited  : 

Sdkmt  T.  Iroiog,  7  0.  R,  N.  S.,  165  j 
Crsat  T.  fformf,  10  C.  B.  665. 
Iba  bnker's  anthority  is  to  make  the  contract  which 
^•■iplojet  directs  him    to    make,    and   no  other. 
[CaxanAs,  J. — Tour  proposition  is,  that  the  anthority 
^  tka  agent  is  only  to  bring  the  parties  together,  and 
Ikat  fv  ereiything  else   the  party  dealing  with    him 
■ast  leak  to  his  anthoriiy.]     Yes.     Bra^  v.  Todd, 
)  C.  B.,  H.  S.,  5S2,  on  the  doctrine  of  warranty,  is 
■mptataat  bsf*.     The  present  contract  is  not  eren  one 
»g»ad  by  the  captain.    Wbererer  a  contract  is  on  tbe 
'"*  rf  it  agasd  by  procuration,  that  is  notice  to  the 
foaga  taking  it   that  it  is  signed  nnder  a  specific 
••tbsofy  wUch  ho  is  bound  to  look  to. 
tnmcad  T.  Mmuung;  7  B.  &  Or.  378 ; 
Alaamdtr  r.  Uaehetule,  6  C.  B  766  ; 
^*W  T.  eOiM,  13  C.  B.,  H.  S.,  273  ! 
■■afs  Ohil  Law,  hook  1,  tit.  17,  gjnn  tbs  nature 
«ahn|Mrtaatharily. 

*■*•««,  Sojt.  in  reply. — ^The  other  side  forget 
■*  lb*  Wiiara.   Klkingtcn  wer«  agents  for   the 


deft,  alone,  and  not  for  both  parties;  and  Story 
and  Domat  both  speak  of  a  broker  who  is  an  agent 
for  both  parties.  PUU  r.  Beckett  haa  no  reference  to 
the  present  case.  [MoaAUAH,  C.  J. — Is  there  any 
case  to  show  that  a  person  employing  a  aliipbroker 
authorises  him  to  enter  into  a  contract,  and  does  not 
rather  employ  him  for  the  purpose  of  looking  out  for 
another  person  who  will  enter  into  a  contract  ?]  £(■• 
qmtt  T.  Ditehitt  is  a  settled  anthority  in  our  favonr. 
There  is  no  case  showing  that  the  words  "  by  autho- 
rity of  "  haTe  the  same  meaning  and  the  same  tech- 
nical force  as  the  words  "per  pro."  The  words  "  by 
authority  "  are  rather  a  declaration  on  the  face  of  the 
docnment  that  tbe  party  using  them  has  a  general 
authority. 

Letbot,  C.J. — ^We  are  all  of  opinion  that  tha 
judgment  of  tbe  Court  of  Ex.  ought  to  be  affirmed, 
and  we  were  all  of  opioion  from  the  beginning 
that  the  notion  that  a  broker  has  such  a  general 
authority  as  to  enable  him  to  act  contrary  to  special 
directions,  that  a  broker  employed  to  charter  a  ship 
has  such  a  general  authority  as  that,  is  qnite  unfounded. 

HonAUAX,  C.J. — And  I  may  add  that  I  am  of 
opinion  that,  even  if  he  had  in  ordinary  cases  auch  a 
general  authority,  yet  when  he  enters  into  a  oontraot 
in  terms  "  by  procuration  " — and  I  consider  that  tb» 
words  "  by  authority  "  sraount  to  the  same  thing- 
then  if  it  should  turn  oat  that,  though  he  might  haT« 
had  tbe  general  anthority  in  ordinary  cases,  in  tbb 
particular  case  he  had  a  specific  authority  only,  tb* 
party  dealing  with  him  ought  to  bars  looked  to  the 
specific  anthority.  Appeal  dumu$ed  mtk  oosfs. 


3Itt1it(ial  Committee  of  ti^t  ¥(ibfi 
dftoimcil. 

Beportsd  by  Jaiob  Patsssoic,  Bnq.,  of  the  MldiUe  Temple^ 
Baiilster.a(-Law. 

Saturdof,  Jant  13. 
(Present — The  Right  Hon.  Lord  KraosDOWN,  KinoRT 
Brcck,  L.  J.,  Tdbrkr,  L.  J.,  Sir  J.  T.  Colbbidob, 
Sir  L.  Fbbl  and  Sir  J.  W.  C01.VILI.B.) 
Abraham  v.  Abbaram. 
Indian  law — Hindoo  law—Sljhti  of  memher$  of  an 
xauHoided  famUf — Slattu  of  convert  to  Chrit- 
(tomVjr  in  India. 
Upon  the  convtrtion  of  a  Hindoo  to  Christianilf,  tie 
Hindoo  law  ceatet  to  kavt  any  continuing  obligalorf 
forot  upon  the  convert.  He  may  reaomet  the  old 
law  by  which  he  wot  bound,  at  he  hat  renounced  hi* 
old  religion ;  or,  if  he  thinktjll,  he  may  abide  bg 
the  old  law,  notwithitandiug  he  hot  renounced  tha 
old  religion.  Jit  hit  death  the  heirt,  according  to 
the  Hindoo  law,  tote  all  the  property  he  had  at  the 
time  of  hit  eonvertion ;  and  the  law  <if  hit  new 
religion  govemi  the  devolution  of  hit  tubtejuaU 
acquititiont. 
Under  the  regulationt  of  the  law  of  India,  whiA 
direct  the  deciiion  in  tuch  a  cate  to  be  according  to 
equity  and  good  eonsctenos,  the  courtt  have  adopted 
the  practice  of  referring  that  deeition  to  the  utagen 
of  the  clatt  to  which  the  convert  hat  attached  Amb- 
se^,  and  of  the  family  to  which  he  may  AoM 
belonged. 

This  was  an  appeal^from  the  Sudder  Dewanny 
Adawlut  at  Madras. 

The  spps.  were  Oharlotte  Abraham,  tha  widow,  ani 
Daniel  ^^eent  Abraham,  the  only  snrriTing  chilj  of 
Matthew  Abraham,  deceased.  The  resp.  was  FranoiB 
Abraham,  the  only  brother  of  the  late  Matthew 
Abraham.  Matthew  Abraham  and  Franoa  Abrahaa 
were  by  birth  Hindoos  of  purs  nstivs  blood,  tbeir  M- 
oestors  for  sereral  generations  baring  embraced  Ghiis« 
tianity,  and  being  koowa  M  satin  Qb^istiaat.   Xa 
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1820  Matthew,  tba  elder  brother,  mnrried  Charlotte 
Abraham,  who  wu  also  a  Christian,  and  belonging  to 
the  class  of  East  Indians.  Matthew,  in  1823,  estab- 
lished a  shop  at  Bellarj.  In  1827  he  contracted  to 
■Dppl;  GoTemment  with  liqnor  for  the  troops,  and 
•stablished  a  distillery  for  the  pnrpose.  Ha  entered 
into  partnership  with  his  brother  and  Mr.  Kiebardson 
in  the  shop  business,  and  after  dissolation  of  that 
partnership  in  1837,  ha  continned  in  partnership  with 
oil  brother,  on  the  same  terms,  until  his  death. 
Francis  Abraham,  the  brother,  also  married  an  East 
Indian,  some  time  befoiv  Matthew's  death.  In  1842 
Matthew  died,  learing  a  widow  and  children.  Francis, 
after  Matthew's  death,  carried  on  the  shop  bnsiness, 
and  also  obtained  a  renewal  of  the  Abkarry  contract 

In  1854  the  widow  and  children  of  Slattbew  in- 
stituted a  snit  against  Francis,  the  brother,  for  an 
acconntof  their  propftty,  estimated  at  300,000  rupees. 
They  alleged  that  all  the  capital  was  supplied  by 
Matthew,  and  that  Francis  was  a  manager  or  clerk,  at 
a  salary.  The  reap.  Francis  answered  that  both  he 
and  his  brothers  were  brothers  of  an  nndirided  native 
Hindoo  family,  jointly  labooring  together  for  their 
oommon  welfare,  borrowing  money  on  their  joint  bonds 
and  sscnrity,  and  theiefore  that  ha  had  an  eqaal  right 
to  all  the  capital,  and  was  now  head  of  the  family, 
and  that  the  fact  of  their  having  been  Christiana  did 
not  make  them  subject  to  the  English  law ;  but  they 
wars  still  subject  to  the  Hindoo  law  and  no  other. 

The  pits.,  by  their  replication,  submitted  that  the 
fact  of  the  family  baring  been  Christian  for  several 
generations  put  an  end  to  the  Hindoo  law  as  affecting 
them  ;  but  even  if  it  did  apply,  then,  according  to  that 
law,  the  nsages  of  the  family  were  the  mis  of  guidance, 
and  in  that  case  the  deft,  had  no  right  to  any  portion 
of  the  property  of  the  lata  Matthew  Abraham. 

The  Civil  Court  of  Ballary  nonsuited  the  pits,  on  a 
technical  point,  but  the  Coort  of  Sndder  Adawlut,  on 
appeal,  set  aside  the  nonsnit,  and  held  that  the  nsages 
of  the  family  were  the  guide,  and  evidence  ought  to  be 
tacaived  on  that  point;  and  after  evidence  received,  the 
oonrt  oonsultad  the  pundits  as  to  the  rule  of  the 
Hindoo  law,  and  oltimately  bald  the  Hindoo  law 
applicable,  and  that  the  property  fell  to  be  divided  into 
two  eqnal  shares,  and  dismissed  the  suit  with  costs 
against  the  pits ,  who  now  appealed. 

The  Sokcitor-Gaieral  (Palmer)  and  J/e/n/t  for  the 
apps. 

Sir  E.  Caiiiu,  Q.C.  and  Machtioa  for  the  rasps. 
Cur.  adv.  vult. 

Lord  KnrosDOwif..— Tba  6rst  and  most  important 
^astioD  raised  by  this  appeal  is,  by  what  law  the 
rights  of  thaaa  parties  onght  to  be  determined.  In 
considering  the  question  it  is  roiterial  in  the  first  place 
to  observe  what  was  the  real  point  in  issue  in  the 
cause.  Laymg  out  of  consideration  the  objection 
raised  by  the  answer,  that  the  pit.  Charlotte  Abraham, 
as  widow,  could  not  sue  jointly  with  the  other  pits, 
her  sons,  an  objection  of  misjoinder  of  parties  which 
in  their  U>rdships'  opinion  was  properly  answered  by 
the  replieatioD,  and  properly  dinposed  of  by  the  Sndder 
Conrt,  when  the  case  was  first  brought  before  it  by 
appeal,  the  true  qnestion  at  issue  in  this  case  is,  not 
who  was  the  heir  of  the  late  Matthew  Abraham,  but, 
whether  he  and  the  reap,  formed  an  undivided  family, 
in  tba  sanas  which  those  words  bear  in  tin  Hindoo 
law  with  refaranee  to  tba  acquisition,  improvement, 
onjoymant,  disposition  and  devolution  of  property.  It 
is  a  question  of  parcanarship,  and  not  of  heirship. 
Heirship  may  be  govenied  by  the  Hindoo  law,  or  by 
any  other  law  to  which  the  ancestor  may  be  subject ; 
bat  parcenership,  understood  in  the  sense  in  which  their 
Lordships  hera  nsa  the  term,  as  ezpraasing  the  rights 
and  obligation  growing  oat  of  the  italu  of  an  nndi- 
▼ided  family,  is  the  creature  of,  and  most  be  governed 
hj,  the  Hindoo  law.    Considering  the  case,  then,  with 


reference    to  parcenership,  what  is  the  position  of  a 
member  of  a  Hindoo  family  who  has  become  a  convert 
to   Christianity  ?      He   becomes,   as  their  Lordships 
apprehend,  at  once  serered  from  the  family,  regarded 
by  them    as  an  outcast.     The  tie  which  bound  the 
family  together  is,  so  far  as  be  is  concerned,  not  only 
loosened  but  dissolved.    Tba    obligations    consequent 
npon  and  connected  with  tba  tie  must,  as  it  seems  to 
their  Lordships,   be  dissolved  with  it     Pimxneiship 
may  be  put  an  end  to  by  a  severance  effected  by  par- 
tition ;  it  must,  as  their  Lordships  think,  equally  be 
put  an  end  to  by  a  severance  which  tho  Hindoo  law 
recognises  and    creates.      Their  Lordships,  theiefore, 
are    of   opinion    that,    npon    the    conversion   of    a 
Hindoo    to    Christianity,     the    Hindoo    law   ceases 
to    have    any    continuing    obligatory    force    npon 
the    convert     Ha    may    renounce   the   old  law  by 
which   he  was  bound,  as   he  had   renounced  his  old 
religion ;  or,  if  he  thinks  fit,  he  may  abide  by  the  old 
law,  notwithstanding  bo  has  renonnced  the  old  religion. 
It  appears  indeed,  both  from  the  pleadings  and  from  the 
points  before  referred  to,  that  neither  side  contended 
for  the  continuing  obligatory  force  of  Hindoo  law  on  a 
convert  to  Christianity  from   that  persuasion.    The 
custom  and  nsages  of  families  are  alone  appealed  to, 
with  a  reference  also  to  the  usages  of  this  particular 
family,  a   reference   which   implies   that   the  general 
cUMtom  of  a  class  is  not  imperatively  obligatory  on  new 
converts  to  Christianity.    The  conclusion  at  whidi 
their  Lordships  have  arrived  on  thia  point  appears  also 
to  be  supported  by  authority,  for  the  opinion  expressed 
as  to  the  Hindoo  law  by  the  judge  of  the  civil  conrt  at 
Bellary  seems  to  coincide  entirely  with  the  opinions  of 
pnndits  reported  in  the  second  volume,  pages  131  and 
132,    of  Macnaghten's  "Hindoo   Law."     It  is  there 
stated  that,  on  the  death  of  an  apostate  from  the 
Hindoo  faith,  his  heirs  according  to  Hindoo  law  wiQ 
take  all  the  property  which  he  bad  at  the  time  of  his 
conversion,  and  the  marginal  note  states  that  his  sob- 
seqnently  acquired  property  would  be  governed  u  to 
its  devolution  by   the  law  of  his  new    religion.    The 
religion  embraosd  in  that  case  was  the  Mahomedan, 
which    regnUtes  the    devolution  of   property.     The 
pundits  therefore,  in  their  reply,  naturally  connected 
religion  with  the  rules  of  descent  of  property  as  an 
adjunct,  but  the  important  point  which  they  declare  is 
the  separation  of  the  convert  from  the  binding  force  of 
Hindoo  law  as  to  his  subsequent  acqniaitions.    Such 
then  being  the  state  of  the  case  so  far  aa  the  Hindoo 
law  is  concerned,  we  must  next  consider  whether  there 
is  any  other  law  which   determines  the   rights   over 
the  property  of  a   Hindoo   becoming    a   convert  to 
Christianity.     The    lex    loci  Act    dearly   does  not 
apply,  the    partiea  having  ceased   to   be    Hindoos  in 
religion  ;  and,  looking  to  the  regulations,   their  Lord- 
ships think  that,  so  far  as  they  prescribe  that  the 
Hindoo   law   shall  be   applied    to   Hindoos    and    the 
Mahomedan  law  to  Mahomedans,  they  must  be  nnder- 
Btood  to  refer  to  Hindoos  and  Mahomedans,  not  by 
birth  merely,  bat  by  religion  also.     They  think,  there- 
fore, that  this  case  fell  to  be  decided  according  to  tba 
regulation  which  prescribes  that  the  decision  shall  ba 
according  to  equity  and  good  conscience.     Applying, 
then,  this  rnla  to  the  decision  of  the  case,  it  seems  to 
their  Lordships  that  the  course  which  appeara  to  have 
been  punned  in  India  in  thaso  eases,  and  to  bare  been 
adopted  in  the  present  ease,  of  referring  the  decision 
to  the  nsages  of  the  class  to  which  the  convert  may 
have  attached  himself,  and  of  the  family  to  which  he 
may  have  belonged,  has  been  most  consonant  both  to 
equity     and    good    conscience.      The    profesuon    of 
Christianity  releases  the  convert  from  the  trammels  of 
the  Hindoo  law ;  bat  it  does  not  of  necessity  ioTolvw 
any  change  of  the  rights  and  interests   io,   and  his 
powers  over,  property.  Ihe  convert,  tbengh  not  bound 
as  to  sach  matters  either  by  the  Hindoo  law  or  by  any 
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fiber  fWtiT*  law,  maj,  bj  his  coone  of  conduct  aflei 
ka  ceattnioii,  bare  shown  by  what  law  he  intended  to 
be  pncBed  as  to  these  matters.  He  may  hare  done 
a*  aibr  by  attaching  himself  to  a  class  which,  as  to 
tbai  Bsttan,  has  adopted  and  acted  npon  some  par- 
ligsfar  law,  or,  by  haring  himself  observed  some  family 
■ige  or  eastom ;  and  nothing  can  sorely  be  more  jnst 
tbsi  that  the  rights  and  interests  in  his  property,  and 
kii  vmnh  srsr  it,  should  be  goremed  by  the  law 
wUa  hs  has  adopted,  or  the  roles  which  be  has 
•bsMfsl.  Their  Lordshipa  have  thooght  it  right 
thM  ts  state  their  opinioii  on  this  point,  as 
tfcii  il  dM  tot  MM  ia  which  the  question 
bas  bsen  bcooght  under  their  oonsideiation.  They 
seoadar  the  deeinni  referred  to  in  the  jndgment 
sf  the  Sadder  Dewsnoy  Adawlnt  in  the  ease  of  a  sno- 
to  one  of  the  class  of  East  Indians  to  be  an 
I  of  a  jost  and  proper  exercise  of  the  discretion 
id  to  tbeea  courts.  The  English  law,  as 
■ih,  if  not  the  law  of  thote  oonrts.  They  bare, 
fsifcrly  peaking,  no  obligatory  Uw  of  the  forom,  as 
lb  Sifnme  Courts  bad.  The  East  Indians  coold  not 
fUa  tbt  English  law  as  of  right ;  but  they  were  a 
daa  nest  nearly  resembling  the  English :  they  con- 
(msd  to  them  in  religion,  manners  and  costoms,  and 
tte  Ea^ish  Uw  as  to  the  saceession  of  moveables  wss 
iftSti  by  the  court*  in  the  Hofossil  to  the  snocesuon 
ff  the  preperty  of  this  class.  Snch  then  being  their 
Laddup**  opinion  a*  to  the  law  by  which  they  ought 
te  be  glided  in  the  decision  of  this  case,  it  becomes 
■eotasiy  to  lee  how  tb«  ease  stands  npon  the 
•rideaee.  Their  Lordships  collect  from  the  eridence 
Ikittbf  dass  known  in  India  as  native  Christians, 
Mig  tbat  term  in  its  wide  and  extended  sense,  as 
<abncing  all  natives  converted  to  Christianity,  bas 
"bfidinsle  divisions  forming  again  distinct  classes,  of 
*biek  same  adhere  to  the  Hindoo  costoms  and  oaafjes 
a  a  Bodified  form,  and  others  sgsin  have  wholly 
eteninied  those  customs  and  usages,  and  adopted 
liftrim  roles  and  laws  as  to  their  property.  Of  this 
kttsf  elaas  are  the  East  Indians,  a  class  well  defined  in 
!■&,  the  members  of  which  fallow  in  all  things  the 
■■{•s  and  customs  of  the  English  resident  (here,  and 
tkn^  they  cannot  claim  the  exemption  from  jaris- 
fctiso,  nor  the  privilege  of  a  personal  Uw  which  the 
Britah  subjects  in  the  limited  sense  of  the 
tans  of  the  jurisdiction  of  the  charters  of  the 
Sepnme  Courts  enjoy  in  other  respects,  in  the 
eanaoa  bond  of  union  in  reli^on,  customs  and 
■usssra,  approach  the  class  of  British  subjects. 
Kenrtiii^  sgsin  to  the  evidence,  their  Lordships  think 
te  it  IS  to  be  collected  ftum  it  that  the  family 
6ws  lAich  both  the  Ute  Matthew  Abraham  and  the 
rap.  diseended  was  of  that  class  of  native  Christians 
*Ucb  oommonlj  retains  native  usages  and  customs, 
ad  they  ooosider  it  probable,  therefore,  that  had  the 
baily  poeesaed  propnty,  they  would,  so  long  as  those 
safes  and  customs  were  retained,  have  enjoyed  it  in 
raanon  according  to  Hindoo  custom ;  bat  their  Lord- 
•tifs  are  perfectly  satisfied  upon  the  evidence  that  the 
bte  Matthew  AInaham  and  the  reap,  had  no  ancestral 
pnpnty,  and  that  the  property  which  the  late 
Ksubew  Abraham  had,  was  acquired  by  him  by  his 
owa  isle  unaided  exertions,  and  without  any  use  what- 
ever ft  say  common  stock.  They  folly  concur  in  the 
''xfiag  it  both  the  courts  in  India  upon  this  point 
Tbey  are  also  quite  satisfied  npon  the  evidence  that 
Inm  tk  time  of  the  Ute  Matthew  Abraham's  marriage 
be  and  the  app,  Charlotte  bis  wife,  and  their 
^Blm,  adhered  in  all  respects  to  the  religion,  man- 
ias and  habits  of  the  East  Indians,  the  class  to  which 
As  spp.  Charlotts  Abraham  belonged.  Previously  to 
^  *siiists  some  doubt  appears  to  have  been  enter- 
Missl  whether  the  East  Indians,  the  class  to  which 
A*  My  belonged,  woold  receive  Matthew  Abraham 
iMs  dNir  Moisty  sad  treat  him  as  one  of  tbemselvts. 


The  evidence  on  this  point  of  the  app.  Charlotte 
Abraham,  the  first  pit.,  U  corroborated  by  tbat  of  a 
very  respectable  witness  on  whose  veracity  no  doubt 
can  rest.  Before  this  time  Mr.  Matthew  Abraham  had 
assumed  the  English  dress  and  had  outwardly  con- 
formed to  all  the  habits  of  the  English.  Assurances 
were  given  that  the  East  Indiana  of  Bellary  would 
recognise  her  husband  as  one  of  their  body,  and  the 
marriage  took  place.  On  an  important  publio 
occasion,  when  a  jury  was  summoned  of  East 
Indians,  Matthew  sat  as  one  of  them  and  acted  as 
their  foreman.  The  evidence  on  this  part  of  the  case 
appears  to  their  Lordships  to  be  clear  beyond  all  doubt. 
They  proceed  then  to  consider  its  effect.  That  it  is 
not  competent  to  parties  to  create,  as  to  property,  any 
new  Uw  to  regtUate  the  succession  to  it  ai  mtatato, 
their  Lordships  entertain  no  doubt ;  but  that  U  not  the 
question  on  which  this  ease  depends.  The  question  is, 
whether,  when  there  are  different  Uws  as  to  property, 
applying  to  different  classes,  parties  ought  not  to  be 
considered  to  have  adopted  the  Uw  as  to  propeiW, 
whether  in  respect  of  succession  ab  iUeitalo  or  w 
other  respects,  of  the  class  to  which  they  belong.  Ia 
this  particular  case  the  question  u  whether  the  pro- 
perty was  bound  by  the  Hindoo  Uw  of  parcenership. 
Now  Matthew  Abraham  acqoired  the  nucleus  of  bis 
property  himself.  Ko  Uw  imposed  any  fetter  upon 
him  as  to  his  mode  of  dealing  with  it.  It  is  not  even 
shown  as  a  fact,  how  hU  ancestors  after  their  conver- 
sion dealt  with  snch  property,  as  to  the  use  and  enjoy- 
ment of  it.  It  u  plain  that  no  rule  as  to  snch  use  and 
eojoymeot  which  the  ancestors  may  voluntarily  have 
imposed  on  themselves  could  be  of  compulsory  obliga- 
tion on  a  descendant  of  theirs  acquiring  lis  own  wealth. 
If  a  Hindoo  in  an  undivided  family  may  keep  tus  own 
sole  acqniutions  separate,  ss  he  undoubtedly  may,  i 
/&rtion  a  Christian  may  do  the  same.  Customs  and 
usages  as  to  dealing  with  property,  unless  their  con- 
tinuance be  enjoined  by  Uw,  as  tbey  an  adopted 
voluntarily,  so  tbey  may  be  changed  or  lost  by  desue- 
tude. It  was  well  observed  by  Mr.  MeWill  tbat 
custom  implies  continuance.  If  s  family  of  converts 
retain  the  customs  in  part  of  their  unconverted 
predecessors,  u  that  election  of  theirs  invariable 
and  inflexible?  Can  neither  tbey  nor  their  descen- 
dants Changs  things  in  their  very  nature  variable, 
as  dependent  on  the  changeful  inclinatioas,  feelings 
and  obligations  of  successive  generations  of  men  ?  If 
the  spirit  of  an  adopted  reli^n  improves  those  who 
become  converts  to  it,  and  they  reject,  from  conscience, 
customs  to  which  their  first  converted  ancestors 
adhered,  most  the  abandoned  usages  be  treated  by  a 
sort  of  /ictiajttrU  ss  still  the  enduring  customs  of  the 
family  ?  If  it  be  not  so  as  to  things  which  belong  te 
the  jorisdictiou  of  conscience,  u  it  so  as  to  things  of 
convenience  or  interest?  Surely,  in  things  indifferent 
in  themselves,  the  tribimaU  which  have  a  discretion, 
and  have  no  positive  lex  fort  imposed  on  them,  should 
rsther  proceed  on  what  actually  exists  than  on  what 
bas  existed,  and,  in  forming  their  own  presumptions, 
have  regard  rather  to  a  man's  own  way  of  life  than  t» 
that  of  bis  predecessors.  Though  race  and  blood  are 
independent  of  volition,  usage  is  not.  The  Uw  bas 
not,  so  far  ss  their  Lordships  can  see,  prohibited  a 
Christian  convert  from  changing  hia  class.  The  in- 
convenience resulting  from  a  change  of  succession  con- 
sequent on  a  change  of  class,  is  no  grester  than  that 
which  often  results  from  a  change  of  domioiL  The 
art/umatttaa  ai  inconvenienti  cannot,  therefore^  be 
used  against  the  legality  of  auch  a  change.  If  snch 
change  takes  place  in  fact,  why  should  it  be  regarded 
as  existing  in  Uw  ?  Their  Lordships  are  of  opinion 
that  it  was  competent  to  Matthew  Abraham,  though 
himself,  both  by  origin  and  actually  in  bb  yootb,  » 
"native  Christian,"  fallowing  the  Hindoo  Uws  and 
customs  on  matters  islating  to  property,  to  change  hi» 
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dus  of  Christikn,  and  Ixoome  of  the  Ghriitian  class  to 
irbich  his  wife  belonged.    This  was  no  light  and  in- 
considente  step  taken  np  on  a  whim,  and  to  be  as 
lightlj  laid  aside.    We  find  in  the  evidence  that  there 
-nas,  on  one  side,  an  exhibition  of  preliminary  cantion. 
The  change   was   deliberate;    it  was   pubUcly  acted 
upon,     and    emlured    tfarongh    his    life    for    twenty 
jears,    or    more.      His   family   was    managed,  and 
lived    in   all  respects,  like   an   East  Indian  family, 
lb    snch    a    family    the     nndivided    family    onion 
in  the  sense  before  mentioned  is  nnknown.     How, 
then,  can  it   be    imposed  on  that  family  of  which 
Matthew  Abraham  formed  the  head  as  father?    Not 
by  consent,  for  there  was  none;  nor  by  force  of  obli- 
gatory law,  for  there  is  none ;  not  by  adoption,  for  they 
had  not  adopted  any  Hindoo  cnstoms,  bnt,  on  the  con- 
■trary,  had  rejected  them  all.     It  could  only  be  imposed, 
as  it  seems  to  their  Lordships,  by  passing  over  the 
aetnal  family  springing  from   the  marriage,  and  by 
absorbing  all  its  members  in   the  original  family  of 
irbich  the  two  brothers  were  members;    by  passing 
over  all  actual  usages,  customs  and  ways  of  living,  and 
by  snpposing,  contrary  to  the  fact,  the  prevalence  of 
Hindoo  customs  which  bad  be<n  deliberately  abandoned. 
Their  Lordships,  therefore,  are   of   opinion  that  the 
undivided  family  on  which  the  deft,  relies  ia  his  answer 
did  not  exut  in  any  sense  which  is  material  to  or  assists 
the  decision  of  the  case.    There  being  then,  in  their 
Lordships'  opinion,  no  such  nndivided  family,  and  the 
case   not   being  in   their  judgmcut  governed   by  the 
Hindoo  law,  it  is  nnnecessory  to  discuss  the  opinion 
given  by  the  pnndits  upon  the  operation  of  that  law,  or 
to  entor  into  the  question,  so  much  discussed  at  the 
bar,  whether  the  late  Matthew  Abraham's  acquisitions 
ought  or  ought  not,  according  to  that  law,  to  have 
been  deemed  to  be  his  separate  estate.     It  is  sufficient, 
■with  reference  to  the  opinion  of  the  pundits,  to  say 
that  the  case  stated  for  tlieir  opinion  proceeds  upon  an 
assumption  which,  in  their  Lordships   judgment,  was 
not  warranted  by  the  facts.     Their  Lordships,  how- 
ever, think  it  right  to  add,  for  the  guidance  o(  the 
courts  in  India  in  future  cases,  that  whenever  the 
opinion  of  pnndits  is  required,  and  there  are  any  special 
circumstances  which  may  be«r  upon  the  question  to  be 
submitted  for  their  opinion,  those  special  circumstances 
ought     to    be    set    forth    in    the     case     submitted 
to    them.      Their    Lordships   make  this    observation 
with    reference    to    the    broad   and   general    state- 
ments contained  in  the  case  whioh  in  this  instance 
was  laid  before  the  pnndits,  "that  the  brothers  lived 
together,  and  that  the  eldest  acquired  some  property," 
unaccompanied  as  those  statements  were  by  any  specifi- 
oation   of  the  mode  in  which,  and  the  circumstances 
under  which,  the  brothers  so  lived,  and  the  property 
was  so    acquired — circnmatances  which,  to  say  the 
least,  were  important  to  be  considered  in  forming  an 
opinion  npon   the  point  submitted   for  consideration. 
Having  thus  considered  the  case  so  far  as  respects  the 
law  to  be  applied  in  determining  it,  their  Lordships 
will  now  proceed  to  consider  how  the  case  stands  npon 
the  evidence  with  reference  to  the  point  whether  the 
deft,  was  erftilled  to  share  in  the  property  in  question 
by  agreement,  or  consent  amonnting  to  agreement,  be- 
tween him  and  the  late  Matthew  Abraham ;  a  point 
irhieh,  tbongh  not  distinctly  pleaded  on  the  part  of  the 
reap.,  mnst,  as  their  Lordships  think,  upon  a  fair  view 
of  all  the  pleadings  in  the  case,  be  considered  to  be 
open.     In  considering  the  weight  of  the  evidence  npon 
this  point,  the  first  thing  to  be  determined  is,  npon 
whom  does  the  burden  of  proof  rest?     Their  Lordships 
are  of  opinion  that  it  lies  on  the  deft.    It  most  be  so, 
even  nnder  the  Hindoo  law,  as  the  Ducleos  of  acquired 
property  was  in  this  case  separate,  nnaided  acquisition, 
tiuaided  either  by  iiinds  or  labour  of   the   claimant. 
Their  Lordshipi  do  not  propose  to  enter  into  a  minota 
zamioation  and  consideration  in  detail  of  nwj  part 


of  the  evidence  relied  npon,  nor  of  every  observation 
made  and  argument   urged   npon   it  by  either  side; 
that  course  would  extend  their  observations  to  an  nn- 
uecessary  and  unprofitable  length.    They  propose  to 
deal  with  the  presumptions  insisted  on  on  either  side  aa 
arising  from  the  conduct  of  the  parties,  and  to  contrast 
and  weigh  those  presumptions.     The  case  was  rightly 
stated  by  Mr.  Mackeson  to  be  not  a  one-sided  one  ;  on 
the  contrary,  it  presents  evidence  embanassing  to  deal 
with,  both  in  the  conflict  of  positive  testimony  and  of 
opposing  presumptions.    Their  Lordships  will  consider 
the  evidence  on  the  points,  and  the  presumptions  to  bo 
drawn  from  it  with  reference  to  the  Hindoo  law.    In 
this  point  of  view,  much,  if  not  the  whole,  of  what  is 
urged  on  the  part  of  the  resp.,   as   to   the  nature 
of  the    original    family  to    which   he   and    Matthew 
belonged,  and   as  to  the  dealings  of  such  families,  is 
sufficiently  answered  by  what  has  been  already  said  as 
to  the  right  of  Matthew  Abraham  to  change,  and  as 
to  the  fact   of   bis    having  changed,    the  class  of 
Christians  to    which  he  was  attached.     As  to  the 
absence  of  proof  that  the  resp.  received  any  salary  or 
emolument   as   agent  or   clerk   independently  of  tha 
absence  and  destruction  of  hooks  and  accounts,  which 
cannot  but  weigh  heavily  against  the  resp.,  it  is  to  be 
observed  that  there  is  an  equal  absence  of  proof  that 
resp.  ever  received  any  share  of  profits  aa  parcener. 
The  argaments,  from  the  dealings  of  the  brothers,  so 
forcibly   urged    by    Su-  H.  Cairns,  are   certainly   as 
forcible  to   prove  an  ordinary  partnership  as  to  prove 
that  kind  of  parcenary  which  obtains  under  the  Hindoo 
Uw.    These   brothers,  when  they  established  a  part- 
nership in  the  shop,  established  and  maintained  it  on 
the  ordinary  commercial  basis,  in  shares,  as  well  when 
they  were  the  only  partners  as  when  Bichardson  was 
associated  with  them.     On  what  ground,  then,  should 
a  conrt  conclude,  if  it  thought  that  a  conjoint  interest 
existed  in  the  Abkarry  contracts,  that  it  was  founded 
on  Hindoo  family  union,  rather  than  on  the  model  of 
the  shop  business?     This  presumption  could  only  be 
made  by  assuming  the  Hindoo  law  to  govern  the  ease. 
As  to  the  bonds  and  conveyances,  it  is  to  be  observed 
that  these  instruments  are   wholly  unexplained  by  the 
evidence,   and  that  the  fact   of    the    app.   Charlotte 
Abraham  having  been  made  a   party  to  some  or  one 
of  them  renders   it  very  difficult  to  deduce  from  any 
of  them  the  inference   for  which  the  resp.  has  con- 
tended; but  what  is,  perhaps,  of  still  greater  importance 
is  this,  that  there  is  no  proof  of  the  application  of  any 
of  the  moneys  raised  by  these  instruments  to  any  other 
purposes  than  the  purposes  of  the  shop,  and  that  the 
resp.  by   his  answer  refers   to  these  moneys   having 
beeu  raised  for   tho   purposes   of   the  shop  business. 
With  respect  to  the  correspondence,  their  Lordships  feel 
no  doubt  as  to  the  conclusion  to  be  drawn  from  it. 
After  carefully  pemsing  it,  they  have  been  unable  to 
find  anything  at  variance  with  the  statement  contained 
in  the  letter  of  the  19th  Aug.  1842,  to  which  tbey^ 
have   above   referred.     They  find   much   both  in   tho 
correspondence  and  in  the  other  documents  in  proof  ia 
the  cause  which  tends  to  confirm  what  is  stated  in  that 
letter.    The  resp.  by  that  letter  insists  on  no  right. 
He  merely  suggests  a  similar  remuneration  to  that 
which  he  had  hoped  to  receive  by  way  of  testamentary- 
gift  from  his  deceased  brother.     Their  Lordships  are 
totally  unable  to  reconcile  this  letter  with  the  existence 
of  the  right  since  insisted  on.    After  giving  due  weight 
to  the  arguments  on  both  sides  on  its  construction  and 
meaning,  they  are  unable  to  adopt  that  reading  ef  it 
on  which  the  counsel  for  the  resp.  have  insisted.     That 
construction  is  not,  in  their  opinion,  consistent  with 
either  the  spirit  of  the  oomposiUon,  viewed  as  a  whole, 
or  with  its  language.    Then  as  to  the  admission  con- 
tended to  have  been  made  by  the  app.  Daniel  Vinoenb 
Abraham,  neither  the    app.  Charlotte  Abraham    nor 
the  pit.  Charles  Henry  Abraham  is  in  any  way  proved. 
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U  ban  bwa  Tptirj  to  or  eogniiant  of  this  admission  ; 
•tbt  Isto  pit.  Cbirlss  Henry  Abrahiun  wis  absent  in 
Engtsad  at  the  time,  and  he  never  in  an  j  way  adopted 
it.  b  is  no  doubt  eTidence  against  all  the  pits.,  bat 
JB  tkcir  Loitiships*  opinion  nndne  weight  has  been 
ascnbed  to  it  in  the  judgment  of  the  Sudder  court. 
in<Dee  had  this  young  man  of  nineteen  bis  knowledge 
that  the  family  was  undiTided  ?  It  is  a  mixed  and 
eeaplcz  pcopoaitbn  of  fact  and  law,  and  it  supposes  a 
Maim  eoneeming  which  the  reap,  himself  seems  to 
ha*  beso  long  onoertain.  Had  be  so  understood  his 
fsastiaa  at  the  tima  when  he  wrote  the  letter  of  the 
I9th  Aug.  1842 ;  had  he  then  considered  that 
bt  was  a  half  sharer  in  the  whole  property,  be 
-•ooU  acaroely  haTe  expressed  himself  as  he  did 
JD  that  letter.  Tet  to  this  admission  of  this  youth, 
%lMniit  alike  of  law  and  business,  a  binding  effect  is 
gna  against  all  the  pits,  on  the  record.  Their  Lord- 
aiiipa  aia  not  prepared  to  follow  the  Sudder  Court  in 
the  weight  which  they  have  giren  to  this  admission. 
Looking  at  the  whole  case  with  reference  to  the  Hindoo 
Jaw,  they  are  of  opinion  that  the  claim  of  the  said 
•Itif.  to  a  share  of  the  property  in  dispute  by  virtue  of 
that  law  cannot  be  supported,  and  they  are  not  less 
laliafieid  that,  if  the  case  be  looked  at  with  reference  to 
the  English  law — a  point  of  view  however  which,  so 
Jar  aa  the  lesp.  is  concerned,  seems  to  them  to  be  ex- 
cioded  by  the  pleadings  in  the  cause — the  evidence 
-•a  the  part  of  the  resp.  is  insuiBcient,  when  weighed 
-against  the  evidence  on  the  other  side,  to  establish  a 
fartoeiAip  aeooniing  to  that  law.  Tlieir  Lordships, 
tbarafocc,  hav*  eome  to  the  condnnon  that  the  decree 
'•f  the  Sudder  Court  cannot  be  maintained ;  but,  on 
the  other  hand,  they  are  not  prepared  to  go  to  the  full 
Jei^th  to  which  the  judge  of  the  Civil  Court  of 
BeOaiy  has  gone  by  his  decree.  The  lesp.  no  doubt 
Mood  in  a  6dueiary  position  ;  though  he  may  have  been 
.aseoBsdoia  of  the  doty  arising  from  his  acts,  be  had  in 
cfect  attorned  to  the  app.  Charlotte  Abraham  by 
aeccptiog  a  power  of  attorney  from  her.  That  cha- 
racter and  the  acquisitions  tmder  it  should  have  been 
RBoaooed  before  the  resp.  asserted  an  interest  adverse 
te  that  of  his  constituent ;  such  an  assertion  in  one 
Acting  aa  agent  is  not  prohibited  on  grounds  of  policy 
alaoa.  It  is  in  itself  an  nnconseieutions  breach  of 
4aty  to    a  priadpaL    The  letters  of  administration 

1  taken  out  for  a  special  object  only  ;  they 
not  strictly  necessary,  a  certificate  would  have 

But  tbey  were  not  of  a  limited  character ; 
then  were  assets  in  the  local  jurisdiction,  and  all 
^itiss  ooncemed  in  interest  were  either  consenting  to 
■«r  sobatqasatly  ratified  the  authority  delegated  by  the 
Isttsn  ef  administration.  The  administration  related 
kacfc  to  the  death  of  Matthew ;  the  possession  of  the 
«hol*  property  therefore  from  the  time  of  his  death 
Boat  ba  ascribed  to  the  first  pit.,  as  the  deft. 
-■•tiBg  under  his  power  eotdd  not  claim  adversely. 
Thar  Lardsbipa  are  by  no  means  disposed  to  infringe 
^oa  the  win  and  salutary  mlaa  which  have  been  laid 
-dawn  aa  to  the  conduct  of  persons  standing  in  eon- 
Mesitisl  pesitioos ;  bat,  on  the  other  hand,  they 
^rtirdy  agraa  with  the  Sudder  Dewaony  Adawlut  in 
tkor  catimate  of  the  value  of  the  resp.'s  services. 
71h  prapcrty  in  the  Abkarry  contract  may,  by  reason 
«f  ita  special  charaoter,  be  said  to  have  been  in  a  great 
ed  to  the  family  by  him.  The  evidence 
that  ooa*  of  the  pita,  were  competent  to  the 

nt  of  the  concern.  In  all  probability,  hut 
ibr  tkt  rsip.  tba  contract  would  have  been  lost  to  the 
ttmSj.  It  is  represented  to  have  been  the  chief 
— Tca  of  tlteir  income.  It  differs  materially  from  an 
•cfinsij  trading  partnership.  The  selection  of  the 
•mliaiiur  ia  influenced  by  considerations  which  might 
fnhMj  have  eaoaed  the  reap,  to  be  named  as  the 
■MxaMr  te  hia  brother  in  the  contract  The  relatioD- 
itif  tt  Dm  nap.  to  the  family,  the  devotion  of  his 


time  and  labour  to  the  aogmentation  of  its  wealth, 
the  creation,  as  it  were,  of  the  profits  of  the  Abkarry 
business,  establish  a  great  difference  between  this  and 
the  case  of  any  ordinary  agency.  In  ordinary  cases 
and  nnder  ordinary  circumstances  these  services  on  the 
part  of  the  resp.  would,  no  donbt,  be  sufficiently  com- 
pensated by  the  provuion  in  that  behalf  contained  in 
the  decree  of  the  civil  court ;  but  in  this  esse  their 
Lordships  find  it  proved  by  the  pits.'  first  witness  that 
the  resp.,  on  Matthew's  death,  declared  to  him  that  he 
had  worked  like  a  slave  in  the  Abkarry  business, 
and  was  merely  paid  for  hia  labour,  but  that  for  the 
future  he  would  not  do  so  unless  he  received 
an  equal  share  with  the  others,  meaning  his 
brother's  widow  and  two  sons  ;  and  the  witness 
says  that  he  soon  afterwards  mentioned  tbia 
conversation  to  the  widow.  If  the  widow  dissented 
from  this  view,  she  ought,  ss  their  Lordships  think,  to 
have  communicated  such  dissent  to  the  resp.,  but  she 
never  did  so.  After  her  having  so  long  availed  herself 
of  the  resp.'s  services,  which  she  knew  to  bo  rendered 
on  the  faith  of  his  receiving  one-half  the  profits  aa  • 
remuneration  for  those  services,  she,  aitd  the  other 
parties  interested  in  the  estate,  could  not,  in  their 
Lordships'  opinion,  be  justly  entitled  to  dispute  the 
right  of  the  resp.  to  be  remunerated  to  that  extent. 
Their  Lordships,  therefore,  think  that  it  ought  to  have 
been  declared  by  the  decree  that  the  resp.  was  entitled 
to  an  equal  share  of  the  profits  of  the  Abkany  con- 
tract, accrued  after  the  death  of  Matthew,  as  a  re- 
muneration for  his  services  in  the  execution  of  that 
contract.  Their  Lordships  think,  also,  that,  having 
regard  to  the  evidence  to  which  tbey  have  last  sllnded, 
and  to  th^  resp.  having  been  permitted  for  so  many 
years  to  carry  on  the  Abkarry  contracts  without  any 
dissent  having  been  expressed  to  the  terms  stipulated 
for  by  him,  the  decree  of  the  civil  coiurt  has  not  dealt 
properly  with  the  question  of  costs.  They  are  of 
opinion  that,  onder  the  eurcnnutanoes  of  the  case,  the 
costs,  up  to  the  hearing,  ought  not  to  have  been  given 
against  the  resp.  by  the  decree,  but  ought  to  have  been 
reserved  tmtil  the  accounts  were  taken.  The  benefit 
which  may  result  to  the  estate  may  form  a  material 
ingredient  in  considering  what  ought  ultimately  to  be 
done  as  to  the  costs,  and  the  mode  in  which  the  resp. 
may  account  tmder  the  decree  may  also  influence  that 
question.  The  decree  of  the  civil  court  having  thus,  in 
their  Lordships'  opinion,  gone  too  far,  their  Lordships 
think  that  there  should  be  no  costs  of  the  appeal  to 
the  Sudder  Court,  or  of  this  appeal.  Their  Lordships, 
therefore,  will  humbly  recommend  Her  Majesty  to 
reverse  the  decree  of  the  Sudder  Court,  and  to  restore 
the  decree  of  the  Civil  Court  of  Bellary  modified  as 
above  pointed  out.  J>ecrt«  variii. 

Appa.'  solicitors,  Mintt  and  Smth. 

Keeps.'  solictors,  Jones  and  BlaxbiuL 


Weditetdajff  Aug,  5. 

(Present— The  Bight  Hon.    Lord  Kdcosdowk,  Or. 

LvsBinaTOii  and  Sir  E.  Bya».) 

Thb  Laconia. 

The  Colcbide. 

Ship — CoUitiott—Juritdiction  of  Cotuular  CmrU — 

Origin  of  tuck  courti — 6  4  7  Ttct.  e.  94. 
Tht  OUmam  Oovtnmint  has  long  ao^meietd  us 
Mnnng  the  BritiA  Govmmeni  a  juritdiclion, 
vhattoevtr  U  Ut  pteuliar  kind,  between  BritiA 
nbfectt  and  the  tubjecU  qf  other  Chrittian  elate*, 
wUchjuritdiction  it  exerdted  by  meant  ofConndar 
Count.  There  it,  hmeever,  no  ampultorg  power 
in  an  EngHeh  ConuUar  Court  in  Tarken  over  any 
but  Englith  tid)jeeU ;  but  a  Jtaitian  or  other 
1    fvreigner  mag,if  he  jtleate,  wilh  the  content  of  hia 
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Bovertiffn,  vobmtar^  raort  to  it  and  mimit  toUt 

juritdiction. 
Buck  a  court  hat  juritiialion  M  eaiet  qfcoUuum  bo- 

tieotn  British  and  foreign  ihipt,   tmd    a   Britiih 

tubjeet  hat  m  right  to  prottsl  againit  tuck  juritdic- 

tion  bting  node  tamtiMt  agatatt  him. 

This  was  sn  sppcal  from  two  jadgments  of  Her 
HijeBtj's  Sapnms  Consnlar  Court  at  Coiutantioopls. 

Tba  rasps,  the  Russian  Steam  Navigation  and 
Trading  Company  obtained  the  consent  of  the  Rauian 
Consol-Qeneral  at  Constantinople  to  snbmit  to  the 
jorisdietion  of  Her  Hajestjr's  Snpreme  Consalsr  Conrt 
at  Constantinople,  and  abide  bj  the  decision  of  that 
aonrt  in  regard  to  a  dispute  arising  ont  of  a  case  of 
«oDiaion  between  one  of  their  steamtbipe  called  the 
Colchid*  and  another  •taamship  called  the  Lacoiua 
belonging  to  the  appe.  Messrs.  Papayauni  and  others, 
Britidi  merchants.  The  snit  was  commenced  by  a 
petition  of  the  reeps.  against  the  apps.,  prajing  the 
ooort  to  pnnonnce  against  \ixt)Laconia  for  43,000/., 
the  damage  done  to  the  Colohide,  which  was  alleged  to 
haTS  been  destroyed  by  the  ooUision  in  qnestion  on 
90th  March  1862  in  the  Sea  of  Marmora. 

The  apps.  protested  sgainst  the  jurisdiction  of  the 
Oonsnlar  Conrt,  but  the  jndge  OTermled  the  protest 
The  appt.  then  obtained  leave  to  bring,  and  brought,  a 
<eroas-aotion  against  the  reepe.,  the  owners  of  the 
Cokhidt,  alleging  that  the  Laamia  was  mn  into  by 
the  Cokhidt  by  the  fault  of  the  latter  TeaseL 

At  the  hearing  on  the  merits  the  judge  pronounced 
both  parties  to  hsTe  been  to  blame.  The  judgment 
00  the  point  of  jnrisdiction  was  as  follows: — 

"The  ooort  affirms  its  jurisdiction,  not  on  the  ground 
that  it  is  a  Court  of  Admiralty,  or  thst  it  has  joris- 
dietion in  all  cases  tsken  cogniaance  of  by  Courts  of 
Admiralty,  bnt  simply  on  the  ground  that  it  has  Juris- 
diction in  cases  of  collision  within  Turkish  waters,  and 
that  it  can  exercise  that  jnrisdiction  in  rem  as  well  as  in 
^ersomiM.  The  conrt  farther  obserres  that,  although  it 
is  tme  00  mention  of  a  jurisdiction  in  actions  vi  rem  is 
■pedally  made  in  the  order  in  council  of  the  37th  Anir. 
1860,  yet,  onder  the  26th  section  of  that  order,  '  all 
jnrisdiction,  power  and  authority,  legal,  equitable,  or 
Other,  which  any  consnl  of  Her  Majesty,  by  costom, 
has  or  may  exercise  in  the  dominions  of  the  Sublime 
Ottoman  Porte,'  is  specially  reserved  to  Consular 
Courts,  and  there  is  no  donbt  that  consuls  in  the 
Levant  have  cnstomarily  exercised,  and  still  continue 
to  exercise,  jurisdiction  over  ships  in  the  sense  of 
ordering  their  detention  and  sale.  In  actions  on  bot- 
tomry bonds,  vessels  are  constantly  stopped,  seques- 
tered and  sold.  Claims  are  marshalled  and  satisfied  by 
■ale  of  the  rtt,  and  indeed  the  roles  of  tbe  civil  law  in 
the  apportionment  of  damages  in  oases  of  collision  have 
been  followed.  The  conrt  calls  also  attention  to  the 
4th,  Sth  and  13lb  sections  of  the  order  in  council. 
It  is  not  to  be  doubted  bnt  tbat  Her  Majesty  has  in 
the  Levant  jurisdiction  in  rent,  as  well  as  in  penonam; 
in  other  words,  that  she  has  a  jurisdiction  in  Admiralty 
in  the  same  way  as  she  has  a  common  law  and  equity 
jurisdiction,  for  snob  jnrisdiction  would  naturally 
follow  any  cearion  or  conquest  of  territory.  By  the 
4tb  lection  all  the  jurisdiction,  whatever  it  may 
be,  is  to  be  exercised  under  and  sccording  to  the 
provisions  of  the  order  in  council.  By  the  lith  section 
'  sncfa  jurisdiction  is  to  be  exercised,  so  far  as  circum- 
stances will  admit,  in  conformity  with  the  common  law, 
tho  mies  of  equity,  the  statute  law,  and  other  taw  for 
the  time  being  enforced  in  England.'  This  section 
therefore  contemplates  the  exercise  of  jurisdiction  iu 
conformity  with  some  other  law  than  the  common  or 
•tatote  law,  and  it  is  fair  to  presume  that  by  this  term 
*  other  law '  was  meant,  if  occasion  should  arise  for 
its  application,  tbe  civil  law,  and  when  reference  is 
made  to  the  reservation  contained  in  the  26th  clause, 
it  i*  daw  that  Her  Migesty  istended  to  delegate  to 


Consular  Coorts,  established  under  the  order  in  qnet- 
tion,  the  power  to  exercise  aU  her  jorisdietion  in  tb» 
Levant,  other  than  the  common  law,  rules  of  equity, 
and  statute  law  which  the  consuls  had,  by  custom,  «s— 
ercised  in  the  dominions  of  the  Sublime  Ottoman  Port*. 
Tbe  court  also  draws  attention  to  the  fact  that 
practically  as  between  the  different  foreign  Coo- 
solar  Gonrts  in  tbe  Levant,  much  proceeds  from  aoA 
depends  on  a  principle  of  reciprocity.  To  a  great 
extent  cnstom  has  created  a  certain  nniformity  anil 
oonsensns  of  acUon  with  reference  to  the  ezeioiM  of 
different  jurisdictioos  possessed  by  tbe  different  CoB> 
lulatea,  and  for  the  Snpreme  Conrt  to  declare  now  that" 
it  will  no  longer  recognise  a  costom  so  long  obeerred^ 
generally  known  and  acted  on,  of  stopping  ships,  to- 
answer  clunis  upon  them,  woold  be  productive  not  only 
of  great  inconvenience  bnt  of  great  injustice,  as  in  » 
great  many  cases  individuals  who  had  suffered  giievoos- 
wrong  and  injary  wonld  be  practically  without  remedy. 
To  take  tbe  present  case  as  an  instance,  the  result  of 
leaving  tbe  remedy  which  the  pits,  in  this  aotioa  daiis 
to  have  for  the  nndoubted  loss  they  have  sustained,  t» 
be  enforced  against  the  csptain  of  tbe  Looomo,  wonU 
be  practically,  in  all  probability,  to  deprive  then 
altogether  of  the  compensation  to  which,  if  they  at*- 
justified  in  the  claim  they  make,  they  wonld  be  entitled, 
because  it  is  sbsnrd  to  suppose  that  the  csptain  i» 
worth  40,000/.  The  owners  are  not  within  the  juris- 
diction of  this  court,  and,  in  all  probability,  it  woold 
be  impossible  to  carry  on  this  action  with  any  chaoeo- 
of  sneoess  in  England,  in  consequence  of  tbe  difficnltie* 
attending  the  ntter  absence  of  jurisdiction  over  wit- 
nesses in  this  country,  from  the  variety  of  independent 
nationalities,  and,  so  far  as  the  ship  itself  is  concerned, 
she  might  be  sold  here,  or  otherwise  disposed  of,  and^ 
never  be  placed  within  the  jorisdielion  of  the  Engliab 
Conrt  of  Admiralty." 

The  owners  of  the  Laamia  appealed  to  Her  HajestT- 
in  Council. 

Bretl,  Q.  C.  and  V.  Ijmhmgton  for  the  apps. 

C.  P.  BuU  and  PrUchard  for  tbe  apps. 

Cur.  adv.  twit. 

I/)rd  KraosoowN. — In  considering  what  power  and 
what  jurisdiction  was  conceded  to  Great  Britain  witbiii>- 
certain  portions  of  the  Tnrkish  dominions,  it  most  al- 
ways be  borne  in  mind  tbat  in  almost  all  tranaacUons, 
whether  political  or  mercantile,  a  wide  difference  sub- 
sists in  tbe  dealings  between  an  Oriental  and  a  Christian 
slate,  and  the  intercourse  between  two  Christian  nations. 
This  is  an  nndoubted  fact.  Many  of  the  reasons  ar» 
obvious ;  bnt  this  is  not  the  occasion  for  discussing 
them.  It  is  sufficient  for  OS  to  know  and  acknowledge- 
that  snch  is  the  fact.  It  is  tme  beyond  all  doobt 
that,  as  a  matter  of  right,  no  state  can  claim  joris- 
dietion of  any  kind  within  tbe  terrritorial  limits  of 
another  independent  state.  It  is  siso  true  that  bO' 
tween  two  Christian  states  all  olsims  for  jnrisdiction  of 
any  kind,  or  exemption  from  jurisdiction,  must  bo- 
founded  on  tresty  or  engagements  of  similar  validity. 
Such,  indeed,  were  factory  establishments  for  tho- 
benefit  of  trade.  Bat  though,  according  to  the  laws - 
and  usages  of  European  nations,  a  cession  of  jorisdie- 
tion to  the  subjects  of  one  state  within  the  terri- 
tory of  another  would  require,  generally  at  leaat, 
the  sanction  of  a  treaty,  it  may  by  no  means 
follow  that  the  same  strict  forms,  tbe  same  precision  of 
treaty  obligation,  would  be  required  or  found  in  inter- 
course with  the  Ottoman  Porte.  It  is  tme,  as  we  have 
said,  that  if  yoo  inquire  as  to  the  existence  of  any 
particular  privileges  conceded  to  one  state  in  the 
dominions  of  another,  you  wonld  amongst  European 
nations  look  to  the  subsisting  treaties ;  bnt  this  mnd» 
of  inconing  obligations,  or  of  investigating  what  has 
been  conceded,  is  matter  of  cnstom  and  not  of  natural 
justice.  Any  mode  of  proof  by  which  it  is  shown  _ftit 
a  privilege  is  ooneaded,  is  accordiog  to  the  principlOB- 
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M  ntml  justice  sufficient  for  the    porpoee.    The  I  dominioos,  and  that  it    is   expedient  to   revise  and 
(■nitjofa'treaty  is  the  best  proof  of  the  consent  and    consolidate  the  prorisions  of  the  former  orders,  and 


B  of  parties;  bat  it  is  not  the  onlj  proof,  nor 
dees  it  tzelnde    other  proof,  and  more   especiallj  in 
tiasKtiou  with  Oriental  states.   Consent  may  be  ex- 
pnnd  in  nrioas  ways ;  by  constant  nssge  permitted 
ui  ac^aiesoed  in  by  the  antborities  of  the  state,  actire 
anat  or  silent  aoqoiescenoe  where  there  most  be  fall 
faowWge.      We,    baring    considered   the    materials 
Mice  OS,  entertain  no  doubt  that,  ao  far  as  relates  to 
aa  Ottoman  OoTemment,   no    objection   is   tenable 
acnmtthe  exsrciae  of  jorisdietion  between  British  and 
Rsaiiiiaibjecta.  Indeed,  the  objection,  if  any  sneh  conid 
ff^h  ^  "rged,  shoald  come  from  the  Ottoman  Gorem- 
Mt  rather  than  a  British  suitor,  who  in  this  case 
•  hennd  by  the  law  established  by  his  own  country. 
TW  ease  may  in  some  degree  be  assimilated  tfl  the 
»»ls«i«n  of  neutral   territory  by  a  belligerent;  the 
aaunl  state  alone  can  complain.    We  think,  looking 
It  tie  whole  of  this  case,  that  so  far  as  the  Ottoman 
■wmament  is  concerned,  it  is  sufficiently  shown  that 
"?  fc"»  acquieaced    in    allowing    to    the   British 
^mnnegt  a  jorisdiction,  whatsoerer  be  its  peculiar 
«,  between  British   sahjects  and  the  subjecta  of 
«*«  Christian  state*.    It  appears  to  ns  that  the 
•one  was  this,  that  at  first,  from  the  total  dlfierenoe 
«<  n£gioas  habits  and   feelings,  it  was  necessary  to 
■itMrsw  as  far  as  practicable  British  subjects  from  the 
•«OTs  courts ;  then  in  the  progress  of  time,  commerce 
^otnug  and  rarions  nations  baring  the  same  interest 
a  sbrtahiiBg  firom  resort  to  the  tribunals  of  Mussul- 
MM,  &t,  recourse  was  had  to  consular  ooorts,  and  by 
*p««s  the  system  became  general.     Of  all  this  the 
*«»TOient  of  the   Ottoman  Porto  must  have  been 
"pasnit,  and  their  long  aoqnieseence  proves  consent 
Ihprinciplea  are    fully  explained   in  the  celebrated 
]«^ie»t  of  Lord  Stowell  in  the  case  oi  7%e  Indian 
««^4  Bob.,  to  which  we  bare  very  recently  referred. 
isMgk  the  Ottoman  Porte  could  give  and  has  given 
tt  tie   Christian    powers    of   Europe   authority  to 
•■•sijtar  justice  to  their  own  subjects  according  to 
••«  own  laws,  it  neither  has  professed  to  give,  nor  oould 
giw  to  one  such  power  any  jurisdiction  over  the  sub- 
Jrti  ef  another  power.     Bnt  it  has  left  those  powers 
MEkcty  to  deal  with  each  other  as  they  may  think 
"i  od  if  the  rabjeots  of  one  country  desire  to  resort 
te  the  tribunals  of  another,  then  can  be  no  objection 
to  thcr  doing   so  with   the   consent  of   their  own 
^•'•'■ga  and  that  of  the  Sovereign  to  whose  tri- 
'•■•'•  they  retort.    There  is  no  compulsory  power  in 
■ejjiish  ooort    in  Turkey  over  any  but   English 
^•^  but  a  Russian  or  any  other  foreigner  may,  if 
*f  H""^  voluntarily  resort  to  it  with  the  consent  of 
■"SovBiaign,   and    thereby  submit  himself  to  its 
■^"iirtioo.    Thi»  ease  is  provided  for  by  the  6  &  7 
Ttt.  e,  94.    xbe  let  section  of  that  Act  recites  that 
^txtty,  capitnlatiOB,  grant,  nsage,  sufferance  and 
yg^hwfal  maani,  Her  Majesty  hath   power  and 
■JUffiftton  witbio  divers  countries  and  placee  out  of 
"*  JH^a^Hy**  dominioas,  and  that  doubts  have  arisen 
***nr  the  exercise  of  such  power  and  jurisdiction  is 
•■taBedby  and  dependent    upon  the  laws  of  the 
^""i*  nd  enacts  that  Her  Majesty  may  exercise  any 
¥•■■  «  jurisdiction  which  her  Majesty  now  hath  or 
""J  >^  >ay  time   hereafter  have  within  any  coiutry 
'**'  *'  Bv  Majesty's  dominions    in    the  same  and 
■"•ph    a    manner    as    if   Her     Majesty    had 
H*t«d  "A  power  or  jurisdiction  by  the  («ssion 
of     territory."     The    effect    of    this 
ii,   that    tha    jurisdiction    of    the    British 
^^    it  the  Ottoman  Empire  became  within  the 
MhwItUn  whidi  it  existed  by  nsage  or  sufferance 
■"■tebt  rtgalatsd  by  order  in  oonncil.    Now  the 
•ftr  it  eoaaca  dated  the  S7th  Aug.    1860  recites, 
*0m  natters,  that   "  Her  Majesty  has  had 


to  make  further  provision  for  the  doe  exercise  of  Her 
Majesty's  power    and  jurisdiction    aforesaid,  and  for 
the   more    regular    and    efficient   administration    of 
justice,  and  the  better  maintenance  of  order  among 
all  classes  of  Her  Majesty's  subjects,  and  of  persons 
enjoying    Her  Majesty's    protection    resident    in    or 
resorting  to  the  dominions  of  the  Sublime  Ottoman 
Porte."      The  64th    section  of   the   order  provides 
"  that  the  Supreme  or  other  Consolar  Court,  accord- 
ing to  its  respective  jurisdicUon,  original  or  appellate 
(as  the  case  may  require),  and  in  conformity  with  the 
rules  relating  to  suits  between  British  subjects,  and 
appeals  therein,  may  hear    and  determine  any  suit, 
proceeding,  or  question  of  a  dvil  nature   insiituted, 
taken,  or  raised  by  a  British  subject  against  a  subject 
of  the  Sublime  Ottoman  Porte,  or  a  subject  or  citizen  of 
any  other  state  in  amity  with  Her  Majesty,  against  a 
British  subject,  provided  that  the  subject  of  the  Sublime 
Ottoman  Porte,  or  the  subject  or  citizen  of  such  other 
state   as  aforesaid,  obtains  and  files   in  such  court 
the  consent  in    writing   of   the  competent  local  an- 
thority  on  behalf  of  the  Sublime  Ottoman  Porte  or  of 
the  consul  of  such  other  state  (as  the  case  may  be),  to 
his  suboiitting  and   does  submit  to   the  jurisdiction 
of    the    supreme    or    other  consular    court,   and    if 
required,    gives    security   to  the   satisfaction  of    the 
oonrt,     by     depoeit     or     otherwise,    to     pay     fees, 
damages,     coets     and     expenses,     and     abide      by 
and  perform  any  such  decision  as  may  be  given  by  the 
supreme  or  other  consolar  court  originally  or  on  ap- 
peal (as  the  case  may  require).     The  pit.  in  this  case 
has  complied  with  these  conditions,  and  has  thereby 
submitted  himself  in  the    suit  to  the  jurisdiction  of 
this   court.     The   court   has  no  jurisdistion  over  him 
except  by  his  consent.    It  could  not  have  entertained 
the  eross-aetioa  luless  by  his  snbmission  to  its  au- 
thority, and  it  has  compelled  him  to  give  that  consent 
by  refusing  to  proceed  in  the  action  which  he  has 
instituted  against  the  original  defts.,  unless  he  consented 
to   do  justice  by  appearing  to  the  cross-action  which 
they  desired  to  institute  against  him.     He  has  thought 
fit  to  comply  with  these  terms,  and  he  does  not  now 
complain  of  them,  and   it  would  be  nngnlar  if  the 
party  who  himself  is  by  law  [subject  to  the  tribnnal 
could  raise  an  objection.    But  the  court  had  no  right 
to  exercise  the  jurisdiction  which  at  his  instance  it  has 
enforced  against  his  adversary.     The  general  right  of 
the  court  to  entertain  the  suit  nnder  these  circtmi- 
itances  is  perfectly  clear,  and  to  throw  any  doubt  upon 
it  would  be  to  subvert  all  tbe  principles  upon  which 
justice  is  administered  among  the  subjects  of  Christian 
powers  in  this  and  other    countries    of   tbe    East. 
Hitherto  we  have  spoken  of  jurisdiction  in  its  general 
sense,  and  have  staMd  our  conclusion  that  for  a  case  of 
collision  in  the  Sea  of  Marmora,  some  legal  proceed- 
ing would  belong  to  the  Consular  Conrt.    Now  we 
must  inqnire  further  wfaether  it  was  competent  to  the 
court  to   proceed  as  if   it  were  invested  with  the 
authority  of  •  vice-admiralty.    We  think  that  ques- 
tion must  be  solved  by  reference  to  the  nsage  which 
has  prevailed — the  naage  respecting    the    arrest  of 
vessels — the  proceeding  in  rem.    So  far  as  we  can 
ascertain  from  the  information  famished  to  us,  there 
appears  to  have  been  ose  case  of  collisioa — possibly 
mors— but  there  is  proof  of  one  only.    The  consolar 
judge,  however,  states  that  proeeedmgs  M  rem  have 
been  cnstomary,  and  especially  in  causes  of  bottomry. 
Now  eaoset  of  bottomry,  where  the  ship  is  sitested, 
are  dearly  pcooeedings  m  rem,  nsnally  of  Adminky 
jurisdiotion.    We  think  that  by  tbe  very  extenrivs  and 
comprehensive  terms  used,  sooh  a  jurisdiction,  whether    . 
to  be  called  by  that  name,  has  been  conferred  upon  tbe 
Consular  Court,  and  if  in  bottomry  we  can  discover  no 


**Ulv  kit  pewsr  tad  jorisdiction  it  tiie  Ottoman  j  reasoa  why  it  should  not  exist  in  canses  of  collision. 
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the  lame  considerations  of  cooTenience,  the  same 
neoeasitj  for  obtaining  justice,  sabsiat  in  both  cases.  It 
is  not  necesaarj  to  declare  that  the  court  possessed 
fiill  Admiraltj  jarisdiction ;  it  is  soffinient  to  express 
«ar  concnrrence  with  the  consaUr  jadge,  that  with 
respect  to  proceeiings  m  rem,  the  causes  of  action 
occnrring  within  given  limits,  and  the  osage  of  so 
treating  cognata  caoses  snch  as  bottomrj  causes,  justif; 
him  in  the  coarse  he  has  panned  on  the  present  occa- 
sion, and  therefore  we  must  uphold  the  jurisdiction. 
There  is,  however,  another  question  which  required  our 
serions  attention.  There  was  a  cross-action  in  addition 
to  the  original  action.  The  judge  found  both  parties 
to  blame,  and  he  ordered  that  the  damage  sustained 
by  each  should  be  added  together,  and  each  parljr  paj 
«ne-hair.  The  effect  on  the  present  occasion  would  be 
« loss  to  the  Laconia  of  about  20,000^  ;  but  it  ia 
not  to  the  effect  we  most  look.  We  must  direct 
«ar  attention  to  other  considerations.  Had  the 
role  prevailing  at  common  law  been  adapted,  each 
partj  would  have  had  to  bear  his  own  loss. 
Opinions  may  differ,  and  indeed  do  differ,  as  to  what 
coDise  is  moet  consonant  to  justice.  Tbis  question 
we  are  not  called  upon  to  decide,  but  what  we  hare  to 
4lecide  is,  when  the  proceeding  is  in  rem  what  ought 
to  be  the  rule?  What  was  the  intention  of  the 
authority  which  sanctioned  and  made  legal  the  exercise 
of  the  jurisdiction  in  rem  t  Could  it  be  intended  to 
constitute  a  jnrisdiction  m  rem  with  a  common  law 
remedy  ?  We  think  that  no  such  anomaly  could  bo 
intended,  and  therefore  concur  in  the  view  of  the 
Consular  Court.  We  regard  the  recent  order  in 
council  by  which  a  certain  Admiralty  jurisdiction  is  ex- 
pressly given,  not  as  creating  such  jnrisdiction,  but 
only  as  expressing  more  distinctly  and  with  greater 
detail  the  authority  which  had  been  already  conferred 
by  former  orders.  It  now  becomes  their  Lordships' 
duty  to  state  the  determination  at  which  they  have 
arrived  npon  the  merits  of  the  case.  After  the  most 
careful  and  anxious  consideration  of  every  part  of  the 
endence,  and  of  every  point  in  the  argument,  their 
Lordships  concur  in  the  intimation  given  by  the 
learned  judge  in  the  court  below,  that  "under 
the  circumstances  it  would  seem  a  simple,  and 
perhaps  it  would  be  the  right,  coarse  to  say  neither 
party  haa  proved  his  case.  That  is  the  decision  which 
their  Lordships  have  adopted,  and  they  will,  therefore, 
liambly  recommend  to  Her  Msjesty  that  the  judgment 
of  the  Supreme  Consular  Court  be  rereraed,  and  that 
both  actions  be  dismissed,  each  party  paying  their  own 
costs  throughout,  and  that  the  moneys  deposited  be 
{iven  np,  and  the  secnrities  vacated. 

Judgment  reversed. 

App.'s  solicitors,  Pritchard  and  Sons. 

Sesp.'s  solicitors.  Walker  and  Twyford. 


(iSquits    Courts. 

♦ 

SOIJ.S  ooxmT. 

Keported  by  H.  R.  Yodho,  Esq.,  Banrlster4t-Law. 

Jtme  9  end  20. 

Philufsox  v.  Keubv. 

Votrntarj  deed— Death  of  donor  and  donee— Deed 

set  aiide  after. 
Where  the  donor  and  donee  of  a  vobmlary  deed  were 
ioth  dead,  and  the  emdence  thoiced  that  the  donor 
never  properly  mderttood  the  nature  and  egeet  of 
the  deed,  tie  Court  ordered  it  to  be  delivered  up  to 
ie  cancelled. 
A  tobntary  deed  it  either  wholly  good  or  wholly  bad, 
and  the  court  will  not  modify  ite  terms. 
^is  was  a  suit  to  set  aside  »  roluntary  deed,  under 


circumstances  of  a  somewhat  peculiar  character.    Tbo  , 
facts  were  these:— 

Isabella  Albert  duly  executed  her  will,  and  thereby 
bequeathed  a  sum  of  4375A  4s.  Indian  Consols,  to  a. 
Miss  Sophia  Courtail,  for  her  life,  and  after  her  death 
for  her  children,  and  in  case  there  should  be  no  child, 
then  after  Miss  Courtail's  death  upon  trust  for  her  ap- 
pointees by  deed  or  will.  The  testatrix  died.  Miss 
Courtail  had  boarded  and  lodged  in  the  house  of  a 
Mrs.  Mary  Burton  Philllpson  during  that  lady's  lifetime, 
and  after  her  death  in  the  house  of  Mr.  Charles  Burtoih 
Phillipson,  her  son.  In  Jan.  1857  Miss  Courtail 
executed  two  deeds,  by  the  first  of  which  she  appointed 
the  above-mentioned  stock  to  herself  for  life  ;  and  by 
the  second  she  appointed  the  same  absolutely  t» 
Charles  Burton  Phillipson.  She  however  received  th» 
dividends  on  the  stock  during  the  life  of  Charles  Burton 
Phillipson,  and  he  died  in  July  1861.  Alter  his  death 
she  was  informed  that  she  could  not  then  alter  the 
disposition  made  by  her  of  the  stock,  but  that  tho 
same  and  the  dividends  thereof  were  irrevocably  ap- 
pointed and  belonged  to  the  representatives  of  Mr. 
Phillipson. 

On  the  17th  Nov.  1862  a  hill  was  filed  on  behalf  of 
and  by  Miss  Courtail  in  this  suit,  stating  that  when 
she  executed  the  two  deeds  she  understood  and 
believed  that  the  eSiect  of  them  would  be  the  same  as- 
that  of  •  will;  that  if  Mr.  Phillipson  died  in  her  life- 
time, the  stock  would  be  at  her  own  disposal,  and  that 
she  would  at  all  events,  and  notwithstanding  such 
second  deed,  he  entitled  to  the  income  of  the  stock, 
during  her  life.  The  bill  then  prayed  that  the  second 
deed  of  appointment  might  be  delivered  up  to  be 
osneelled.  While  the  bill  was  being  prepared  Mis» 
Courtail  was  taken  ill,  and  she  sank  so  rapidly,  that 
although  her  solicitor  called  on  her  with  n  medical 
man  and  a  commissioner  on  the  afternoon  of  the  day. 
on  which  the  bill  was  filed,  she  was  too  ill  to  under- 
stand them,  or  to  make  the  requisite  affidavit  in 
sopport  of  her  bilL  She  died  on  the  evening  of  the 
same  day.  The  suit  was,  however,  duly  continued  by 
her  representatives,  and  it  now  came  on  for  hearing, 

Mr.  Kerry,  the  solicitor  who  prepared  the  deeds  of 
appointment,  was  one  of  the  two  executors  of  Mr. 
Charles  Barton  Phillipson,  and  as  such,  a  deft,  to  the 
suit.  The  effect  of  the  evidence,  which  was  volu- 
minous, and  of  the  arguments,  will  appear  from  bis- 
Honour's  judgment  infra. 

Stlwyn,  Q.C.  and  Kay  appeared  for  the  pita.,  th* 
representatives  of  Miss  Courtail. 

BaggaUay,  Q.C.  and  Bevir  for  Mr.  Kerry. 

G.  L.  Buttelt  far  Mr.  Griffith,  the  co-executor  of 
Mr.  Charles  Burton  Phillipson. 

Sdayn,  Q.C.  in  reply. 

Taker  v.  Taker,  8  L.  T.  Bep.  N.S.  777, 
was  cited  in  the  arguments. 

The  Master  of  the  Rolls. — This  case  is  a  siogaUir 
one  in  this  respect,  that  both  the  donor  and  the 
donee  under  the  disputed  deed  are  dead,  and  therefore 
the  court  is  unable  to  obtain  from  either  of  them  an. 
account  of  the  transaction.  The  death  of  the  donor,, 
however,  does  not  in  my  opinion  affect  the  matter.  It 
appears  from  the  evidence  that  in  October  last  she  oono- 
plained  of  the  second  deed.  She  then  gave  instruc- 
tions for  steps  to  be  taken  to  set  it  aside,  but  died  be- 
fore she  could  complete  her  evidence  as  to  it.  The 
questions  are,  whether  the  deed  was  fully  explained  to 
her,  and  whether,  if  it  was,  it  correctly  expressed  what 
her  real  intentions  were  t  That  all  now  depends  on 
the  evidence  of  Mr.  Kerry,  who  was  the  solicitor  em- 
ployed in  the  matter,  and  who,  as  one  of  the  executors, 
of  the  donee,  is  a  party  to  this  suit.  I  have  examined 
his  evidence,  hut  I  cannot  say  that  I  think  it  proves 
the  donor  to  have  been  fully  aware  of  the  effect  of  the 
deed.  She  doea  not  appear  to  have  seen  that  by  It 
she  was  depriving  herself  of  the  present  enjoyment  or 
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Vt  pnpcrty,  and  potiiog  btmlf  completelj  in  the 
k<adi«(  Ibe  donee,  or  107  penon  who,  u  hu  genernl  or 
fatiadr  anigneo  or  reprcMnUtire,  might  be  obliged 
to  iaftgerd  the  moral  obligation  under  which 
tbt  oiighial  donee  was,  to  allow  the  donor  to 
mife  the  dindends  daring  her  lire.  It  was 
■gai  that  the  eeeond  deed  was  ezeented  to  avoid 
tbe  kgacj  dnty ;  bot  eren  if  that  was  proved  to  be  the 
case,  it  is  no  ezense  for  the  omission  to  inform  her  of 
4e  iKMt  important  element  in  tbe  case.  It  was  also 
■tmlUaiti  that  tbe  deed  might  be  reformed  so  as  to 
eanj  eat  the  true  intention  of  the  parties,  and  to  give 
tbe  ioat  the  property  after  her  death,  I  think,  how- 
-enr,  that  that  cannot  now  be  done.  A  volnntarjr 
JMraant  of  this  kind  is  either  whoUj  good  or  whoU; 
'tadi,  nd  the  ooait  cannot  modifjr  it  terms.  One  thing 
Sffcan  to  me  clear  from  the  evidence  ;  no  intention 
otr  eziated  on  ths  part  of  the  donor  to  leave  herself 
dmilule.  I  must  therefore  assnme  it  to  have  been 
i»  aetoal  intention  on  both  sides  that  more  shoald 
in*  been  done  than  was  done ;  and  the  resnlt  is,  that 
Ibe  seeond  deed  cannot  stand.  It  mnst  therefore  be 
Uinred  sp  tobe  cancelled.  The  case  however  is  not, 
M  mj  opinion,  one  for  giving  ooets  on  either  ride. 

Sofidtofs  for  the  pit.,  Lmell  and  Co. 

eoGciters  for  the  defts.,  R.  H.  Ptaeoek;  R.  B. 
eirmd.  

/Vufajr,  Jtilg  10. 
Edwabim  v.  Bbou<wton. 
Hifffewiit    Ottutmetiom—Pnptrty   itid  not    to  U 

wUkm  tic  »ettlemmt. 

A  tetMor  it/faamAtd  tha  meomt  t>f  lu$  froptrtu  to  hit 

miftforhtrUfe,andthtcorpmof  it,  after  her  death 

tr  itamd  marriagt,  between  hi*  son*  and  daughters 

■fiKBf ;  empeweriiig  kit  trift  to  tattle  a  daughter't 

tiara  am  her  mtarriage;  and  directing  that  if  ang 

efkiidttHren  died  miier  twenUf-three  j/eart  of  age 

^nOmi  Uammg  iutte,  tke  mrrieor  Mhould  tale  nuA 

tUW$  thare.     One  of  the  tone  attained  twenti)- 

dtrte,  and  Xed  inUttate  without  leaving  any  iuve, 

4al  ieammg  a  titter  one  of  his  next  of  Un.     The 

litter  a/teneerdt  married,  u>hen  the  puther  and 

tiittr  tettkd  all  her  share,  "  tg  lurmvorship  or 

tthtrwite,'  m  the  teitatot't  property,  upon  her  and 

hireUUren.     The  brother  then  died: 

Mi,  that  the  liart  of  the  testator's  property,  which 

the  imuhter  took  as  next  of  kin  of  her  brother,  was 

net  ieJuied  nt  iKe  teUlement. 

Uward  Cormaok,  b;  bis  will,  dated  the  S3rd  Jan. 

ttM,  btqoeathed  the  income  of  the  reeidue  of  his 

■eMMits  hi*  wife  Eleanor  Coimaek  during  her  widow- 

kaed;  and  directed  that  after  her  death  or  second 

an^ge,  such  readoe  shoold  be  divided  equal);  be- 

teteo  his  three  sons  and  two  daughters.    Ths  testator 

■i|ieaaul  his  wife,  in  ease  either  of  the  two  daagb- 

ten  ihonld  attain  twenty-three  /ears  of  age,  to  settle 

thepgction  of  soeh  dangbter  upon  her  and  her  children ; 

*d  ha  also  Greeted  that  if  either  of  his  five  children 

<Md  die  under  twenty-three  years  of  age  without 

''■■nag  iasas,  the  surviving  chiMren  should  take  the 

(■><>■■  ef  sodi  deceased  child. 

Ihetautordiedia  1837. 

Hutti  Gormack,  one  of  the  sons,  attained  twenty- 
tlUM  yaat  «f  age,  and  died  in  1835,  inteotate,  leaving 
■*  isnt,  bat  leaving  a  sister  Rebecca  one  of  his  next 

I>  184S  an  the  testator's  then  surviving  children 
M  abo  attained  their  reapective  ages  of  twenty-three 
Tin,  ad  m  that  year  Rebecca  married  Mr.  Edwards. 
%  hv  Banriag»seUlement,  dated  bib  Feb.  1845,  after 
Miiini  that  tbe  piupeity  of  tbe  testator,  sntrjeet  to 
^twli  «r  bis  will,  then  consisted  of  three  specified 
■*■■  <f  bsak  anmdtias,  and  that  Eleanor  Connack 
♦•**■)  Tit  deainas,  in  puisoaaoe  of  tbs  power 


given  to  her  by  snch  will,  of  settling  Rebecca's  share 
in  the  bank  annuities  and  personal  estate  in  man- 
ner thereinafter  expressed  ;  it  was  witnessed  that 
Eleanor  Cormack  and  Rebecca  Connack  (with  ths 
eoncnrrence  of  Wm.  Edwards)  assigned  to  the 
trustees  of  the  settlement  "  all  that  one-fifth  part, 
share,  or  proportion  in  the  three  specified  sums  of  bank 
annuities,  and  all  and  every  other  parts,  shares  and 
portions  of  Rebecca  Cormack,  by  survivorship  or  other- 
wise, of  and  in  the  same,  and  of  and  in  the  secnrities 
for  the  same  for  the  time  being,  and  of  and  iu  tbe 
dividend!,  interests  and  annual  proceeds  of  the  same 
respectively,  and  all  the  estate,  right,  title,  contingent, 
reversionary,  or  other  interest,  claim  and  demand  of  them 
the  sud  Eleanor  Cormack  and  Rebecca  Edwards  and 
each  of  them,  of,  in,  or  concerning  the  same,  or  any  part 
thereof,  subject  only  to  the  payment  of  one-fifth  part 
of  the  annuity  of  1001.  bequeathed  by  the  testator  to 
Eleanor  Cormack." 

Eleanor  Cormack,  tbe  widow,  died  in  1860,  and  the 
bank  annuitiee  and  other  personal  estatea  thereupon 
became  divisible. 

The  question  was,  whether  the  share  in  the  bank 
annuities  which  Ura.  Edwards  took  as  one  of  the  next 
of  kin  of  her  brother,  wss  bound  by  the  trusts  of  her 
marriage-settlement  ? 

Graham  Bastings  appeared  for  the  pit.  Mrs. 
Edwards,  and  contended  that  ber  interest  in  her 
brother's  share,  which  she  did  not  take  by  survivor- 
ship, but  as  his  next  of  kin,  was  not  settled.  He 
relied  npon 

Parkinson  v.  Dashwood,  4  L.  T.  Rep.  N.  S.  41  ; 
s.  c.  30  Beav.  49. 

DauKe)/,  for  the  trustees  of  the  settlement,  insisted 
that  the  case  cited  differed  from  the  present  one ;  in 
that  the  former  contained  the  words  "  under  the  will," 
in  the  settlement  therein  referred  to,  which  limited 
the  property  then  in  question.  Here,  as  all  the  sur- 
viving children  had  attained  twenty-three  in  I84S, 
there  could  not,  strictly,  be  any  "  survivorship,"  and 
the  words  "  or  otherwise  "  most,  therefore,  be  construed 
broadly,  to  include  every  interest  of  Mrs.  Edwards  in 
the  funds  bequeathed. 

The  Master  of  the  Rolls.— I  think  the  case  of 
Pariinion  v.  Dashwood  govenis  this  one.  I  con- 
sider that  Mrs.  Edwards'  share  in  her  brother's 
portion  of  the  funds  came  from  him  to  her  in  the 
same  manner  as  the  property  of  the  lady's  father  in 
Parkinson  v.  Dashwood  cams  to  her.  There  mnst, 
accordingly,  be  a  declaration  that  Mrs.  Edwirds' 
interest  in  the  testator's  funds,  as  next  of  kin  of  her 
brother,  is  not  included  in  the  settlement. 

Tkursdttg,  July  16. 
Hbnkesst    v.    Bbat. 

Devise— Eslalefor  life— Forfeiture  of— Estate  tail— 
The  word  "heirs"  read  "heirs  of  the  body"— 
Mortgage—Account. 

Where  a  testator  devised  an  estate  to  trustees  upon 
trust  for  A.  for  Ufe,  and  upon  hi*  death  "for  the 
first  and  other  sons  of  A.  tueeetsivefy  according  to 
the  priority  of  their  respective  births,  and  their 
respeelive  heirs  for  ever,  to  the  intent  that  the  elder 
of  the  said  son  and  tone  of  A.  should  be  prtferred 
and  taken  before  the  younger  of  the  same  sons  and 
his  heirs,  and  for  drfoadt  oftueh  son  or  sons  as  latt 
aforesaid,  upon  trust  for  M  and  every  the  daughters 
of  A.,  and  their  respective  heirs  and  assigns  Jbr 
ever,  et[ually  to  be  divided  between  them,  if  more 
than  one,  share  and  share  alike,  as  tenants  in  com- 
mon and  not  at  joint  tenanU ;  and  if  there  should  not 
be  more  than  one  such  daughter  of  A.,  then  upo» 
trust  for  lueh  one  daughter,  her  heir  andassignsfor 
ever,"  it  wot  ^  j 
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MM,  that  the^rit  and  other  tons  of  A.  took  utata 
tail  general  in  succeision,  tcith  remainder  to  the 
dauj/hiert  of  A^  at  tenante  in  common  in 
fee. 
The  will  o/the  testator  contained  a  provieo,  that  if  A. 
mortgaged  the  rente  and  profit*  of  the  ettaU,  the 
tnuts  thereof  for  his  beniifit  were  to  cease  avid  be 
void,  and  the  trustees  were  to  hold  the  rents  and 
frofils  during  the  rcTnainder  of  A.'s  life,  for  such 
persons  emd  in  the  same  manner,  as  if  A.  were  then 
dead.  The  lestatordied  in  1844.  In  1851  A.  and 
his  then  trusts*  mortgaged  the  estate  to  B. ;  but  B. 
had  not  ang  notice  of  (Ae  clause  of  forfeitwe. 
In  1852,  the  oulg  child  (a  son)  of  B.  died  an  injant 
and  unmarried.  In  1861  the  parties  entitled  in 
remainder,  on  the  forfeiture  of  A.'s  life-estate,  filed 
a  biU  praying  a  declaration  that  the  mortgage 
executed  bg  him  tn  1851  was  such  a  forfeiture,  and 
for  an  account  against  .4.,  his  trustee  md  his  mort- 
gagee, fiom  the  date  of  the  mortgages 
Held,  that  the  mortgage  was  a  forfeiture  of  A.'s  life- 
estate;  but  that  theplL's  title  accrued  on  the  death 
of  the  son  of  A.,  from  which  time  he  and  his 
trustees  were  bound  to  account  for  the  rents  and 
profits  to  the  pits. ;  and  an  inquiry  was  directed 
when  B.  first  had  notice  of  the  clause  of  forjiiture 
in  th»  wiU,from  tdaeh  time  only  he  was  immd  to 
render  an  account. 

The  bill  in  this  sait  stated  th»t  the  B«t.  W.  P.  Snj, 
tbe  testator  in  the  aoit,  by  his  will,  dated  the  4  th  iitj 
1844,  derised  an  estate,  called  the  "  Braj  Down 
«6tate,"  to  trustees  apon  trost  for  bis  son  Beginald 
Bray,  for  bis  life,  and,  from  his  death,  upon  trust  as 
follows :— "  For  the  first  and  other  sons  of  mj  said 
•on  Reginald  Braj  sneceuirel/,  according  to  the  priority 
of  their  respective  births,  and  their  respective  heirs 
for  erer,  to  the  intent  that  the  elder  of  the  said  son 
and  sons  of  my  son  Beginald  Bray  and  his  heirs,  shall 
be  preferred  and  taken  before  the  younger  of  the  said 
aons  and  his  heira ;  and  for  default  of  such  son  or 
sons  as  last  aforesaid,  npon  trast  for  all  and  eveiy  the 
daughters  of  the  sud  Beginald  Bray,  and  their 
respectirs  heirs  and  sssigns  for  ever,  equally  to  be 
divided  between  tbem,  if  more  than  one,  share  and 
(hare  alilie,  as  tenants  in  common,  and  not  as  joint 
tenants ;  and  if  there  should  not  be  more  than  one 
sncb  daughter  of  the  said  Reginald,  then  upon  trust 
for  such  una  daughter,  her  heirs  and  assigns  for  erer." 
The  will  contained  a  proviso  that,  if  Reginald  Bray 
abonld  execute  any  mortgage  of  the  rents  and  profits 
of  the  Bray  Down  estate,  then  and  from  thenceforth 
the  trusts  thereinbefore  declared  for  his  benefit  should 
absolutely  cease  and  be  void  ;  and  tlie  trustees  were, 
immediately  thereupon,  during  the  remainder  of  the 
life  of  Reginald  Bray,  to  hold  the  rents  and  profits 
upon  trust  for  snch  persons,  and  in  the  same  manner, 
in  all  respects,  as  if  Beginald  Bray  were  then  dead. 
The  will  then  contained  a  devise  and  bequest  of 
the  residue  of  the  testator's  real  and  persoual  estate 
amongst  all  his  children  equally.  The  testator  died 
in  1844.  In  OcL  1851  Reginald  Bray  and  George 
Jennings  (the  then  trustee  of  the  wiU)  joined  in  a 
mortgage  of  the  Bray  Down  estate  to  Richard 
Kitton  to  secure  a  debt  due  to  him  from  Reginald 
Bray.  In  1852  the  son  and  only  cbild  of  Beginald 
Bray  died  an  infant  and  unmarried.  In  1861 
the  pits.,  who  were  some  of  the  children  of  the 
testator,  discovered  the  fact  of  the  mortgage  executed 
by  Begioald  Bray  of  the  Bray  Down  estate  to 
Mr.  ^tton.  The  bill  charged  collusion  between 
the  trustee  (Mr.  Jenniogs)  and  the  mortgagee  in 
procuring  the  security,  and  prayed  a  declaration  that 
on  the  execution  of  the  mortgage  to  Hr.  Kitton,  Begi- 
nald Bray's  interest  in  the  Bray  Down  estate  ceased  in 
favour  of  the  pits,  (the  residuary  devisees),  and  for  an 
aecoont  against  Reginald  Bray,  George  Jennings  and 


Mr.  Kitton,  of  the  rents  and  profits  received  by  t 
since  the  date  of  the  mortgage. 

Mr.  Ktton,  in  his  evidence,  denied  that  he  knew  of 
the  clause  of  forfeiture  in  the  will  when  the  mortgags 
was  executed  to  him,  for  he  had  not  then  seen  the 
testator's  will,  and  was  nnacqnainted  with  it*  oonteota  ^ 
and  the  evidence  did  not  support  the  charge  of  oolla- 
sion. 

The  cause  now  came  on  npon  motion  for  dea«e. 

Ilobhouse,  Q.  C.  and  Kekewich  appeared  for  tli* 
pits.,  and  contended  that,  under  the  testator's  wiil^ 
Beginald  Bray  took  an  estate  for  life,  with  lemaindar 
to  his  sons  snocessively  in  tail ;  that  Reginald'a  lifo- 
estate  was  forfeited  by  the  mortgage  to  Mr.  Kettoa^ 
that  Reginald  Bray's  son  being  dead,  the  Bray  Do«m 
estate  was  now  vested  in  the  pits,  as  residuary  deviseos- 
theieof,  liable  to  '.be  devested  by  the  birth  of  another 
son  or  daughter  of  Beginald  Bray  ;  and  that  they  had 
a  right  to  an  account  of  the  rents  and  profits  firom  the 
time  of  the  mortgage.    They  dted 

Tyrone  t.  The  Margms  of  Waterford,  I  De  Q. 

F.  &  J.  613;  s.  c.  2  L.  T.  Bep.  M.  S.  397. 
Ashley  V.  Ashley,  6  Sim.  358 ; 

Joel  V.  Uiles,  3  K.  &  J.  458  ;  1. 0.  3  L.  T.  Bsp.. 

K.  S.  882. 
Twrton  T.  Lambarde,    1  De  0.  F.  &  J.  4SS  ;. 

s.  c  2  L.  T.  Bep.  N.  &  38. 
Bida  T.  aalHU  18  Jar.  926;  s.  c  3  Do  a.  U.  & 

G.  782  i 

Dormer  r.  General  Fortesau,  3  Atk.  124 ; 

Wright  v.  Chard,  1  De  G.  F.  &  J.  567;  s.  C 
1  L.  T.  Bep.  N.  S.  138,  182 ;  2  lb.  104. 
Speed,  for  the  deft  Mr.  Jennings,  contended  thafc 
the  infant  son  of  Reginald  Bray  took,  on  his  buth,  aa 
estate  in  fas-simple,  which,  ou  bis  death  deeoended  to- 
his  father  as  heir-at-law,  and  that  Mr.  Jenninga  had 
aoted  bond  fide,  and  was  not  bound  to  account  to  thft 
pits,  as  they  insisted.     He  cited 

Foster  r.  Lord  Romney,  11  East,  594 ; 

Bex  T.  Marquis  of  Stafford,  7  East,  521 ; 

Lewis  T.  WaUrs,  6  East,  336 ; 

Kershaw  ▼.  Kershaw,  3  EU.  &  Bl.  845. 
Southgate,  Q.  C.  and  E.  Charles,  for  the  deft.  Ifr. 
Kitton,  argued  that   the  account  against  him  ought 
only  to  be  from  the  filing  of  the  bUl     They  cited 

Maw  T.  Pearson,  28  Beav.  196. 
Ilobhouse,  Q.  C.  in  reply. 

The  Mastkb  of  the  Rolls.— I  am  of  opinion  tha^ 
npon  the  construction  of  this  will,  estates  tail  in  sao- 
cessiou  were  given  to  the  sons  of  the  testator.  It  was 
argued  that  tiie  eldest  son  of  Reginald  Bray  took  an 
estate  in  fee-simple  on  bis  birth;  that  that  estate 
descended,  im  his  death  without  issue,  to  his  father  ^ 
and  that  the  same  estate  is  now  vested  in  Beginald 
Bray,  in  fee,  as  the  heir-at-law  of  his  son.  I  think, 
however,  that  it  is  impossible  to  place  that  oonatno- 
tion  on  the  will,  because  it  would  put  an  end  to  the 
other  interests  givsn  to  the  other  sons.  The  testator's 
intention  evidently  was,  that  ths  sons  should  take  the 
estates  of  inheritance  in  succession ;  and  the  only  way 
in  which  they  can  do  tbtt  is,  by  talcing  estates  tail  in 
succesuon.  The  word  "  heirs  "  in  this  will  most  be 
read  "  heirs  of  the  body,"  to  give  effect  to.tha  other 
words  in  the  devise.  That  oonstmotion  is  assisted  bj 
the  words  of  the  gift  over,  whic^  is  made  to  take  e£fiect, 
not  "in  defanit  of  such  issue,"  but,  "in  defaolt  of 
such  son  or  sons."  The  result  then  is,  that  the 
limitations  in  this  will  must  be  read  as  giving  an 
estate  for  life  to  Reginald  Bray  (subject  to  the 
proviso  for  cesser),  with  remainder  to  his  first  aad 
other  Bona  in  tail  general  in  snccession,  with  re- 
mainder to  his  daughters  as  teoanta  in  oommon  in  fee. 
But  the  adoption  of  that  construction  of  the  will 
renders  it  necessary  to  consider  the  question  whioK 
arises  on  the  clause  of  forfeiture.  With  rsspaefe 
to    that   I  am   of  opinion^  that   the  moi^sge  b^ 
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tiiJuH  Bt%j  opentad  as  a  fotfeitnn  of  bis    life- 

btarat;  and  that  on  ths  death  of  his  son  in  1852, 

<k>  pki.  and  tin  other   nsiduary  legatees  became 

(Miijad  to  the  rents  and  profita.    Beginald  Braj  and 

Ik.  Jaaiogi  are  bound  to  acoonnt  for  the  rents  and 

prfM  nceind   bj  them  respectireljr,   or    b^    their 

rafKtiTe  order,  or  for  their  reepeetire  nse,  since  the 

flu.'  &1»  aeerati.    As  to  Mr.  Kitton,  howcTer,  I 

iiak  kt  is  not  liable  to  acoonnt  for  anj  rents  and 

fwtli  teorivsd  by  him  before  he  had  notice  of  the 

dsaat  «f  (ocfeitara  in  the  will,  bnt  after  that  time  he 

ant  acmnt  for  the  rents  and  profits  reoeired  bj 

Ub.    If  Beginald  Bn;  has  leoeired  any  rants  since 

th  tint  what  Mr.  Kitton  had  notice  of  the  elanse  in 

the  win,  and  baa  applied  them  towards  payment  of  the 

iauiat  on  Mr.  Kitten's  mortgage,  he  will  he  liable 

le  aeooiat  for  tho  rents  so  receiTed,  bnt  Mr.  Kitton 

win  not      Tbet«    mnst   be  an  inquiry  when   Mr. 

Sittn  lint  had   notice  of   the  elanse  of  forfeitnre 

oatsintd  in  the  will.    The  ooets  mnat  be  reeerred,  as 

i  thiak  that  Mr.  Jennings  will,  on  dnly  accounting,  be 

sMidid  to  bis  eoata ;  and  that  npon  Beginald  Bray  so 

snuling,  Mr.   Kitton  may  reonre  the  one  set  of 

«nls  to  be  allowed  to  Beginald  Bny  and  his  mortgagee. 

Sifickon  for  the  pits.,  B.  W.  CkUdt,  for  JSchard 

for  the  deft  Mr.  Jennings,  Jonet  and 
rf,  tat  Jokm  Peter,  jnn. 
Sdators  for  the  deft.  Mr.  KiUon,  Coode,  Kiitgdon 
Mi  Cteton,  for  B.  K.  fHtU 


Ttutiag,  Jul)  31. 
Bashitord  v.  Cash. 
Xttjogor  mid  morlgagee—Palieg  «f 

Prenianu. 

^  ■•rtfujae  of  eat  mmmUs  vuitnd  A»  Ufa  <if1ni 
mrtfmfur,  and  wrtU  to  him  to  eag  that,  on  the 
tWisytam  oy  tie  anmlf,  tie  po&g  thouU  ie 
ttigied  to  Urn,  Tie  wtortghgee,  or  tiote  oUumtng 
—i<rim,  paid  all  tie  premumi  on  tie  foUeg. 
A  mortgagor  died,  but  tie  tmimtg  meter  wot 


Bdd,  Hot  lie  repreteiUalioee  of  He  mortgagee  toere 

mUlkdtotie/uUbet^oftiepolieg. 

ths  facts  of  this  case  were  shortly  theses— In  the 
■Mk  ef  April  1839,  a  Mr.  Joseph  Pomphny 
win  was  indebted  to  a  Mr.  Oeofge  Walker  in  a  snm 
«.I800l,  and  on  the  15tb  April  in  that  year  Mr. 
wti*  (nutted  an  ananity  to  Mr.  Walker,  by  deed,  bj 
^rfaertgage,  to  secore  the  debt  The  mortgage- 
dnd  gaotained  a  oorenant  by  the  mortgagor  that  he 
•yMxtond  at  the  West  of  EngUnd  Tire  and  Life 
"•""ui  office  at  any  time,  at  the  raqaest  of  the 
yPP*.  for  the  porpose  of  tbe  latter  affecting  an 
"■  I  OB  hit  life.  On  the  16th  April  1839  the 
I  wrota  t«  the  mortgagor  a  letter,  which  was 

^  "  London,  I6th  April  1839. 

Sir, — ^la  order  that  no  misonderstaDding  may 
•■when  the  annuity  which  yon  granted  to  me 
J^fej  oomea  to  be  paid  off,  Ibeg  to  record  for  yonr 
•■'■fcwita  that  the  policy  of  insorance  on  yotir  life  for 
lyCwhieh  I  intend  to  edect  in  the  West  of  England 
■"■••Jilo  be  aaigned  to  yon  as  soon  as  the  annuity 
•  noMatd  aad  all  arrean  discharged,  npon  payment 
•j""  rf  the  stamp  da^  on  the  policy,  the  proportion 
<»  «*  pwioM  whieh  shall  hare  been  paid  for  the 
<*■<■*  year,  and  aU  expenses  attending  tbe  assignment. 
—I  am,  Sir,  year  obedient  aemut, 

•J.  P.  Anatin,  Esq.'  "  6bo.  Wauusk. 

*■  Ik  mootk  of  May  1839  the  mortgagee  insured 
■•■■Jl^ior's  Hfefor  two  snma  of  ISOOf.  and  600L 
■•^ftst  of  England  office.  The  mortgagee  died, 
**  *■  tht  yeaiiiiiin  «o  both  polieies  were  paid  by 


him,  or  by  those  claiming  under  him,  up  to  the  time  of 
his  death,  and  the  same  were  not  paid  by  or  charged 
to  the  mortgagor  or  any  persons  claiming  imder  him. 

The  mortgagor  died  in  June  1863,  and  the  annui^ 
had  never  been  redeemed.  After  his  death  the  plL 
(the  repreaentatire  of  the  mortgagee)  applied  to  the 
office  for  payment  of  the  policy  moneys,  when  they 
stated  that  they  had  received  notice  from  a  Mr. 
Norton,  who  claimed  under  the  mortgagor,  not  to  pay 
the  1200<.  to  the  pit. 

The  pit.  therefore  filed  his  bill  in  this  snit,  pnjing 
a  declaration  that  he  was  entitled  to  the  moneya 
secured  by  tbe  two  policies. 

The  deft  Mr.  Norton  relied  on  the  letter  of  tho 
1 6th  April  1829  above  stated;  and  contended  that  it 
showed  the  true  contract  between  the  parties,  as  to  tha 
1200JL  policy. 

Selai/n,  Q.  C.  and  Woodrojfe  appeared  for  tbe  pit, 
and  inaisted  that  under  tbe  cironmstances  of  this  case 
the  npreeentative  of  the  mortgagor  had  no  claim  t» 
any  of  the  moneys.    They  cited 

GoUUeb  V.  Craaei,  4  Do  G.  M.  ftQ.  440; 
AYMiale  V.  Pt^yotC,  32  Beav.  338 ;  s.e.S7L.T. 
Bep.  193;  and  on  appeal,  87  L.  T.  Bep.  310; 
Courtmag  v.  Wright,  3  GiC  337 ;  s.  c.  3  L.  T. 
Bep.  N.  S.  433. 

SoutigiUe,  Q.  C.  and  L.  Mackeion  appeared  for  tha 
deft.  Mr.  Norton,  and  cited 

Lea  V.  BtHion,  19  Beav.  334 ;  a.  c  on  appaal,  5 
Do  G.  M.  &  G.  833. 

Baggallag,  Q.  C.  appeared  for  the  insorance  office. 

The  Masteb  of  the  Bolls. — No  attempt  haa  been 
made  in  this  case  to  set  np  a  case  against  the  mortgage* 
or  those  cUiming  under  him  on  the  mortgagtHleed 
itself,  to  have  tbe  policies  delivered  np  npon  payment 
of  what  is  due ;  bnt  it  was  insisted  that  then  was  a 
contract  which  controlled  the  annuity,  ormoitgago- 
deed.  A  letter  from  Mr.  Walker  to  the  mortgagor, 
written  on  the  I6th  April  1829,  was  relied  upon,  and 
was  said  to  be  such  a  cootiset  Now  the  mortgagor 
waa  clearly  entitled  to  have  come  to  this  court  before  his 
death,  and  npon  redeeming  tbe  annuity  to  have 
required  the  policies  to  be  assigned  to  him.  Bnt  he 
never  did  redeem  the  annuity ;  and  it  is  not  now, 
iu  fact,  redeemed.  How  then  can  it  possibly  be  sud, 
that  when  the  event  has  occurred  on  which  tha 
policies  were  expressly  to  be  paid,  those  riaiming 
under  tbe  mortgagor  an  entitled  to  the  policy  moneys, 
as  if  he  had  redeemed  tbe  annnity  in  his  lifetime  ? 
I  am  of  opinion  that  the  pit  is  entitled  to  the  benefit 
of  the  polioies,  and  to  receive  the  principal  money 
with  interest  ss  from  ths  death  of  tbe  mortgagor. 

Solicitor  for  tbe  pit,  C.  Foulger. 

Solidton  for  the  deft  Mr.  Norton,  Macktton  and 
Goldri»g.  

Jutg  33  onif  33. 
Bboad  v.  Selfb. 

Uortgagor  and  mortgagee — Foredoiure — Agreemml 
for  commistion   md  eagfeiuee— Costs — 17   f  li 
Vict.  c.  90;   35  i  36  Ftet  c  43. 

Where  there  is  a  eontrael  for  a  mortgage,  tie  eomi 
will  not  permit  a  person,  imder  tie  colour  of  (to 
mortgage,  to  obtain  a  eoUaterai  advantage,  wiid 
neilier  belongs  aer  is  eppvrtenmtt  to  a  contract  cf 
mortgage;  aiulalthougitiatpri»e^,probabfy,iad 
reference,  originatly,  to  tie  tuury  isKS,  it  goes 
beyond  them  and  is  not  affected  by  tieir  repeal. 

Tie  d(^  ta  a  foreclosure  suit  iai  entered  into  am 
agreement  win  Me  pAs.iOiiMorwn^  them  tosellsome 
property  of  its  in  order  to  repay  themselves,  mth 
interest,  a  loan  made  by  them  to  him,  and  also  a 
commission,  and  tieir  eagfenses.  Be  afta-uardt 
revoked  tie  autiorilg  to  sell  so  given  by  him  ;  but 
befbre  tie  bUl  wasJUid,  he  tenderedto  tie  pits,  tieir 
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Bboad  v.  Selkk. 
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principal  and  itUerest,  together  with  a  tmaU  turn  for 
their  txpetuet.  It  vmu 
Beldy  that  there  muit  be  the  usual  Jbreclontre  decree, 
wilhout  any  cottt  of  the  not  on  either  lide;  but  with 
an  account  »f  what  wot  due  to  the  pit*,  for  their 
frincipai,  inlereet  and  costt  (other  than  their  eoete 
of  the  Butf),  and  for  their  expenses,  and  the  services 
rendered  ijr  then  to  the  property.  The  Court, 
however,  refused  to  direet  any  inquirg  as  to  the 
commission;  because,  as  to  that,  the  contract 
could  not  be  enforced  on  the  ground  of  want  of 
mutuality. 

This  wu  a  foreelotore  soil ;  and  it  came  on  to  b« 
laard  opon  ■  motion  for  a  decree.  The  facts  were 
these:— 

In  the  month  of  Jane  1861  the  pits.  lent  to  the 
deft.  200/.  on  his  promissory  note,  which  was  payable 
in  the  month  of  September  following ;  bat  the  note  was 
tiien  dishonoured.  On  the  30th  Sept.  1861  the  deft, 
gave  to  the  pits,  a  new  promissory  note  for  the  same 
amount,  and  also  signed  a  memorandam  of  agreement 
which  was  as  follows  : — 

"  Memorandum  of  agreement  made  this  30th  day  of 
Sept.  1861,  between  Peter  Broad  and  Taylor  Pritcbard, 
of  28,  Ponltiy,  in  the  city  of  Ix>ndon,  anctioneen, 
and  John  Selfe,  of  Sarbiton-hill,  in  the  county  of 
Soirey.  Whereas,  in  consideration  of  the  said  Peter 
Broad  and  Taylor  Pritcbard  advancing  to  the  said 
John  Selfe  the  sum  of  200A  npon  the  seenrity  of  a 
piece  or  parcel  of  land  known  as  "  the  Park,"  Sarbiton- 
hill,  the  said  John  Selfe  hereby  authorises  and  in- 
structs the  said  Peter  Bioad  and  Taylor  Pritcbard  to 
■ell  and  dispose  of  the  whole  or  any  portion  of  the 
land,  as  above  named,  either  by  private  or  public  sale, 
at  and  for  the  best  price  that  can  be  obtained,  and 
farther  to  repay  themselves  out  of  the  proceeds  of  such 
aala  the  said  sum  of  200/.,  with  interest  at  the  rate  of  5 
perjoent.  per  annum  from  the  date  hereof,  with  a  com- 
mission of  5  per  cent,  on  the  amount  realised,  and  the 
ozpensea  attending  the  sale  thereof;  and  in  the  event 
of  John  Selfe  repaying  the  said  Peter  Broad  and 
Taylor  Pritohard  the  aforesaid  sum  of  200i.  and  inte- 
nst,  the  said  John  Selfe  shall  pay  to  the  said  Peter 
Broad  and  Taylor  Pritcbard  a  commission  of  5  per 
cent,  upon  the  value  of  the  aaid  property,  together 
with  all  the  expenses  incurred  by  them  ,  whether  the 
property  or  any  portion  thereof  is  sold  by  any  other 
ai^oy  or  retained  by  the  said  John  Selfe.  The 
aud  John  Selfe  farther  undertakes  to  execute  a 
legal  mortgage  of  the  above  •  mentioned  lands 
and  buildings  to  the  said  Peter  Broad  and  Taylor 
Pritcbard,  at  his  own  expense,  whenever  called  upon 
by  them  so  to  do,  such  mortgage  to  contain  all  the 
ncnal  and  cnstomary  covenants,  and  particnlarly  a 
power  for  sale,  either  by  private  contract  or  public 
aoction." 

The  value  of  the  property  comprised  in  the  agree- 
ment wcs  about  SOOOl  The  pits.,  in  pursuance  of  the 
anthoiity  thereby  given  to  them,  made  the  necessary 
arrangements  for  proceeding  to  a  sale  of  the  premises, 
and,  in  so  doing,  incurred  considerable  expense.  In 
Feb.  1862  the  deft,  gave  the  pit.  notice  that  he  revoked 
the  authority  so  given  as  aforesaid,  and  the  premises 
were  not  sold.  The  pits,  then  applied  to  the  deft,  for 
payment  of  the  principal  and  interest  of  the  debt ;  of 
S  per  cent  commission  (amounting  to  400/1) ;  and  of 
the  expenses  which  they  alleged  to  be  due  to  them. 
The  d^  refused  to  pay  them  the  S  per  cent,  com- 
mission, and  in  March  1862  he  tendered  to  them  the 
anm  of  200/.  and  interest,  and  1 5/.  for  any  expenses 
which  they  might  have  incurred  in  the  matter. 

The  pits,  thereupon  filed  their  bill  in  this  snit 
praying  a  decree  for  an  account  of  what  was  doe  to 
them  for  principal  moneys,  interest,  commission  and 
expenses  nnder  the  aforesaid  memorandum  of  agree- 
Ment,  and  for  payment  by  the  dafis.  to  them  of  the 


amount  so  fonnd  doe,  or,  in  default,  a  foredosoie  ef> 
bis  equity  of  redemption  of  the  premises. 

Cole,  Q.C.  and  C.J.  Shetbeare  appeared  for  the  piti. 
T.  A.  Boherts,  for  the  deft,  contended  that,  althoagh 
this  was  called  a  foreclosure  suit,  it  was,  in  fact,  ono- 
for  specific  performance  of  the  agreement  If  so,  there 
was  no  mntiulity  between  the  pits,  and  the  deft.  Hot 
it  was  also  a  mortgage  transaction,  and  the  pits,  were 
seeking  collateral  advantages  under  the  agreement 
to  which,  as  mortgagees,  they  were  not  entitled.  He 
cited 

Chambers  v.  Goldwin,  9  Ves.  254 ; 
Coote  on  Mortgage^  21,  391,  444  ; 
Webb  V.  Rorke,  2  Sc.  jc  Lef.  661 ; 
Lcmgstaffe  v.  Fenwick,  10  Vea.  403 ; 
iMlh  V.  Irvine,  1  M.  &  K.  277 ; 
Jennings  v.  Ward,  2  Vem.  520 ; 
Edmunds  v.  Poveg,  1  Vem.  188 ; 
Fbher  on  Mortgages,  500  ; 
Mathtson  v.  Clarke,  3  Or.  3 ;  24  L.  T.  Bep.  105. 
yu/y23.— The   Master  of  the  Rolls. — I  am  of 
opinion  that  the  contract  in  this  case  is  only  a  contract 
for  a  mortgage,  to  the  extent  of  200/1  principal,  andtb* 
interest  upon  it     I  also  think  that  the  cases  refened 
to  by  Mr.  Roberts  and  several  others,  which  I  have 
myself    consulted,    show    that    the    court    will   not 
permit  a  person  under  the  colour  of  a  mortgage  to 
obtain  a  collateral  advantage   which  neither  belonga- 
nor    is    appurtenant  to    the  contract   of  mortgage. 
Although  that  principle,  in  ita  origin,  probably  had  i«— 
ference  to   the  usury    laws,  it  goes,  in  my  opinion, 
beyond  them,  and  is  not  afiected  by  their  repeat    The 
remedies  of  foreclosure  and  redemption  are  co-extennve. 
It  is  clear  that  if  the  mortgagor  here,  had  come  to 
redeem  the  seenrity,  he  would  have  been  allowed  to  do- 
se, on  payment  of  the  principal  snm  of  200/.  and  tbe- 
interest  and  costs.    Then  I  might  have  had  to  consider 
whether,  nnder  the  recent  Act,  the  court  could  dirtot- 
an  inquiry  as  to  what  was  properly  due  to  the  mort- 
gagees in  respect  of  servioea  rendered  to  the  ^perty 
nnder  the    agreement    entered  into    between   them 
and    the    mortgagor.    The    case    would  have   heel 
the  same  if  he  had  coma  for  a  foreclosure  decree. 
Now  I  propose  to  make  in  this  case  the  usual  fore- 
closure decree,  and  in  so  doing  to  direct  a  reference  to- 
chambers  to  inquire  what  (if  anything)  is  doe  to  the 
pits,  in  respect  of  expenses  and  services  rendered  by  them 
nnder  the  agreement    With  regard  to  the  queation  of 
costs,    generally    speaking,  in   foreclosure  suits,  the 
mortgagee   adds   his  coats  to  the  security ;  but  it  is 
equally  clear  that  where  the  mortgagor  has  tendered 
his  mortgage-money  and  interest  prior  to  the  suit,  if 
the    mortgagee  |then  comea    hers    to  foredoss,    ha 
must  pay  the  coats  of  the  suit    In  this  eaae,  no  dosbt 
a    tender   was  made    of    the    2001.    prmcipal   and 
interest,  and  1 5/.  for  expenses,  but  which  Utter  sum- 
the  pits,  did  not  consider  enongh,  and  refuaed  to  accept 
It  miut,  however,  be  remembered  that  the  deft  had 
entered   into  the  contract  with  the  pits,  to  pay  then- 
a  commission,  with  hia  eyea  open  ;  and  although  that 
ia  a  contract   which  this  court  cannot   enforce,  for 
want  of  mutuality — for  the  court  cannot  compel  the- 
pits,  to  perform  the  services  required  by  the  agreement 
— yet,  as  the  deft,  has  entered  into  this  contract,  he 
cannot  now  claim  the  aanie  benefit  from  the  tender  as 
be  might  have  churned  in  the  case  of  an  ordinary 
mortgage.    The  court  therefore  cannot  give  hhn  the 
coats  of  the  suit    But  the  pits,  are  not  entiUed  to 
any  eosta  of  the  suit,  because  they  do  not  come  sonplf 
to  enforce  a  mortgage  security,  but  to  enforce  that  to 
which  the  court  considers  they  are  not  entitled.    There 
will  therefor*  be  no  costs  on  either  side  up  to  the 
hearing.    An  account  must  he  directed  of  what  is  do* 
to  the  pit  for  the  principal  snm  of  200/.  and  inUrest 
at  5  per  cent  and  the  mortgagee's  costs  other  then  tb* 
costs  of  the  suit,  with  the  nival  foieoloaure  deone. 
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Tlien  But  aba  be  an  inquiry  what  (if  anything)  is 
dga  totlw  pits,  in  reapcct  of  expensed  incurred  and 
■Bties  rendered  bj  them  io  relation  to  the  property 
atalitaki  in  the  memoraadDm  of  agreement,  and 
fiitlar  (ouideration  on  that  part  of  the  case  and  the 
fitei  eoita  most  be  reaerred. 

StEdton  for  the  pits.,  Watum  and  <S<i>M. 

Solicitiic  for  the  deft.,  Hemy  Jontt. 


V.  C.  STUAST'S   COXTBT. 

liiarM  liT  Jaios  B.  Datidsoil  Eaq.,  of  Llnct^'s-lnii, 
Barrtater-at-Law. 

Wtd»tMday,  Uay  27. 
Kisa  V.  Chafum. 
itmilui — Agrtemattfer  repurekase — CotutruetUm. 
h  1838  tk*  pit.,  tktn  a  vidotf,  m  cotuideration  of 
49901,  ^reed  to  graM  to  C.  tm  eammti/  of 
iSiL  Atrmg  her  Hft,  and  bg  th»  deed  of 
fnmt,  C.  eoventmted  that  \f  tie  pit.  ehould 
et  a*f  tisM  be  denroiu  of  repttrcluuing  the 
eeim'iy,  C.  »ottU,  on  nceiviag  all  arreart  on  the 
mi  aandtg  of  5361^  accept  49902.  in  ftill  for 
nek  npttrehaee.  The  pit.  aflermtrdt  married 
J.  Ju,  amd  in  1845  J.  K.,  m  eoniideration  of 
lOOOl,  granted  to  C.  another  annuitg  of  133L  5s. 
iiritj  tiie  joint  Uvet  of  the  pit.  and  hinuelf;  and 
etlittametiine  it  was  agreed  beiaeen  J.  K.  and  C. 
Alt  C.  would  accept  the  reduced  nm  of  tSOl. 
iaitead  of  53S/.  on  the  fret  anmntg,  provided  J. 
K.  aoaU  not  redeem  one  of  the  annuitiee  withoiit 
reieeming  both.  The  reduced  earn  of  480t  wae 
jeid  oad  rtcnved  «p.to  J.  K.'e  death  in  1861. 
TU  plu  then  gave  notice  to  C,  of  her  desire  to 
Ttieem  thejlrat  annaiif : 
Bdi,  tfon  the  eonetnetion  of  the  agreement,  that 
9oa  the  death  of  J.  K.  the  right  of  C.  to  the  full 
tmom  of  538/.  revived ;  that  upon  each  transac- 
6an,  when  the  reduced  turn  wae  paid  and  received, 
sB  jtation  of  arreart  uae  concluded ;  emd  ienee 
Act  the  pit.  «at  entitled  to  repurchaie  the  annmtg 
npofvUnt  of  4990/.  and  arreart  since  the  death  of 
J.  K.  at  the  rate  of  538/. ;  but  without  paying 
vreors  in  reepect  of  the  difference  betveen  538<. 
end  4802.  during  (As  joint  lives  of  herself  and 
J.K. 

Tliis  was  a  suit  for  establishing  the  right  of  the  pit 
ts  Rpnrchase  an  annuity,  and  for  determining  the  terms 
m  vtiidi  the  repurchase  ahoold  be  made,  onder  an 
•pmnent.     The  circumstances  were  as  follows  :— 

li  the  year  1838  the  pit.,  then  Caroline  Q.  E. 
Kschiii,  widow,  being  entitled  for  her  life  to  the 
^ndends  of  a  sum  of  20,000/.  Consols,  agreed,  in  con- 
■leration  of  an  adTance  of  4990/.  by  William  Chaplin, 
to  grint  to  him  an  annuity  of  538/.  daring  her  life, 
al  by  a  deed,  dated  the  12th  April  1838,  the  pit.,  in 
ouidieration  of  the  sum  of  4990/.,  granted  to  William 
(^qlia  the  aaid  annuity  of  5381.  dnring  the  life  of 
"■<  (it,  to  be  payable  ont  of  the  diridends  of  the  said 
"s  of  20,000/.  Consols.  The  deed  contained  a 
weasBt  by  the  pit.  to  pay  the  annuity,  and  the  sum 
<f  90,000/.  Consols  was  farther  assigned  and  trans- 
'■nd  to  a  tnutee  npon  tmst  to  secure  the  psymeut 
<>  the  time.  The  deed  farther  contained  a  covenant 
bj  VSum  Chaplin,  that  in  case  the  pit.  should  at  any 
tUM  thereafter  be  desirous  of  repurchasing  the  said 
*>n:ty  of  538/,,  and  of  such  intention  should  give 
"flliam  Chaplin,  his,  executors,  administrators,  or 
■sBps,  notice  by  the  space  of  three  calendar  months, 
tie  said  William  Chaplin  would,  on  receiving  all  soma 
ttat  should  be  due  for  the  arrears  of  the  said  annuity 
*M8l,  together  with  a  proportionate  part  thereof 
"SB  the  last  day  of  payment  preceding  such  purchase 

Xlott*  day  of  repurchase,  accept  4990/.  in  full  for 
■*fat<hase  of  the  said  aoDiiity. 


William  Chaplin  also  insured  the  plu's  life  for  the 
sum  of  4990'.,  subject  to  the  puyment  of  nnnnat 
premium  of  226/.  4s.  Zd.  Bonuses  to  the  amoimt  «f 
2150/.  had  been  declared  on  this  policy. 

In  1845  the  pit.  married  John  King.  No  settle-' 
ment  was  made  on  the  marriage ;  and  in  the  same  year 
John  King  ^ntracted  with  William  Chaplin  for  the 
sale  to  him  of  another  annuity  of  133(.  Ss.  dnring 
the  joint  lives  of  John  King  and  the  pit.  his  wife ;  and 
by  a  deed,  dated  the  I4th  May  1845,  in  consideration 
of  1000/.  paid  by  Chaplin  to  John  King,  the  latter 
granted  to  the  former  an  annuity  of  133/.  Ss.  daring 
the  joint  lives  of  Ur.  and  Mrs.  King,  to  be  chargeiibl* 
on  the  funds  for  which  the  said  sum  of  20,0OOL 
Consols  bad  been  substituted.  The  deed  contained 
provisions  similar  to  those  of  the  former,  together  with 
a  covenant  that  in  case  John  King  should  at  any, 
time  thereafter  be  desirona  of  repurchasing  the  said' 
annuity,  and  of  each  intention  shonld  give  three 
months'  notice,  that  the  said  William  Chaplin  would, 
on  receiving  all  sums  then  due  for  arrears  of  the  aaid 
annuity  of  IZ31.  5s.,  with  a  proportionable  part 
thereof  until  the  day  of  repurchase,  accept  1000/.  in 
full  for  the  repnrehase  of  the  said  annuity. 

William  Chaplin  effected  an  instirance  npon  the  Ufa 
of  John  King  for  1000/. 

When  the  treaty  for  the  porehase  of  the  annuity  of 
133/.  5«,  was  entered  into,  it  waa  agreed  between 
John  King  and  William  Chaplin,  that  the  annuity  of 
533/.  sho^d,  during  the  joint  lives  of  John  King  and' 
the  pit.,  be  reduced  to  480/.,  and  that  such  reduced 
annuity  should,  daring  the  joint  lives,  be  accepted  ia 
full  satisfaction  and  discharge  of  the  annuity  of  538/1, 
and  from  the  date  of  the  deed  of  Hay  1845,  down  to 
the  death  of  John  King,  which  took  place  in  Feb. 
1861,  the  reduced  annuity  of  480/.  was  regularly  paid. 
The  last  payment  before  John  King's  death  was  due 
on  the  12tb  Jan.  1861,  and  was  paid  in  the  following 
Hareh. 

On  the  2nd  May  1 86 1  the  pit.  caused  »  notice  to 
be  served  on  Wm.  Chaplin  of  her  intention  at  the  end 
of  three  months  to  repurchase  the  annuity,  and  shortly 
after  the  2nd  Aug.  following,  the  plt.'s  solicitor  went 
to  Wm.  Chaplin's  house,  where  he  saw  the  deft.,  then 
the  wife,  and  since  the  widow  of  Wm.'  Chaplin 
(Wm.  Chaplin  himself  being  seriously  ill),  and  there- 
upon tendered  to  her  a  sum  for  the  purohase-money, 
4990/.  and  the  arrears.  There  was  a  dispute  between 
the  parties  as  to  the  amount  which  was  tendered,  the 
pit.  alleging  that  the  sum  was  5340/,,  the  deft,  that  it 
was  only  5140/.  Whatever  the  amoont  was,  the  deft, 
refused  to  accept  it. 

In  May  1862  the  defK,  as  ezecatrix  of  Wm.  Chap- 
lin, commenced  an  action  against  the  pit.  to  recover 
1571/.  10s.,  being  294/.  in  respect  of  arrears  of  an 
annuity  of  538/,  with  interest  since  the  death  of  John 
King,  and  a  sum  of  1277/.  10s.  in  respect  of  the 
arrears  of  the  said  annuity,  being  the  difference  be- 
tween the  amounts  of  the  payments  due  on  an  annnity 
of  538/.  from  March  1845  up  to  the  death  of  John 
King,  and  those  due  on  the  annuity  of  480/.  dnriof; 
the  same  period,  which  had  been  paid. 

The  pit.  Mrs.  King  then  filed  this  bill  on  the  12th 
July  1862,  alleging  tbiat  she  was  advised  she  had  no 
defence  at  law,  and  praying  for  an  account  of  what 
was  due  to  the  deft,  as  executor  for  srreara  of  the 
annnity  of  538/.  (ince  the  death  of  John  King,  and 
that,  upon  payment  of  such  sum,  together  with  4990/., 
the  indenture  of  the  12th  April  I83S  might  be  ordered 
to  be  delivered  up  to  be  cancelled,  &&,  and  that  the 
deft,  might  be  ordered  to  assign  and  deliver  up  the 
policy ;  al.^o,  that  the  action  might  be  restrained. 

Tbe  conflict  between  the  parties  was,  as  to  what 
were  the  terms,  or  as  to  what  was  the  construction  of 
the  agreement  in  1845;  the  pit.  alleging  that  the 
object  of  tbe  reduction  was,  that   William  Chaplin 
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night  bav*  aecnred  to  him,  after  paying  tbe  preminm 
of  226/.  4«.  3d,  intereat  on  tba  49902.  at  the  rate  of 
6  per  cent,  and  no  more,  and  that  the  agreement  ttu, 
that  one  of  the  annaitiea  should  not  be  reparchased 
daring  the  joint  lives  of  Mr.  and  Mrs.  King  without 
tbe  other  being  repurchased  at  the  aame  time;  tbe 
deft.,  on  tbe  other  band,  bj  her  anawer,  alleged  that 
her  husband  agreed  to  allow  the  annuity  to  be  reduced 
only  on  the  conditioa  that  neither  of  the  annaitiea 
should  be  repurchased  except  whilst  both  were  sub- 
sisting, thua  denying  the  right  of  the  pit.  to  re- 
purchase, except  npoo  the  terms  of  paying  all  the 
arrears  of  the  full  annuity  of  538A 

The  deft,  attempted  to  support  her  contention  by 
tbe  evidence  of  Mr.  Moberly,  who  acted,  in  1 845,  as 
.William  Chaplin's  solicitor ;  but  hia  Honour  ultimately 
decided  in  favour  of  the  plt.'B  view  of  what  the  tenns 
of  tbe  agreement  were,  so  far  as  the  same  were  the 
subject  of  evidence. 

On  tbe  IStb  July  1862  an  order  was  made  by  this 
court  on  tbe  motion  for  an  injunction,  directing  judg- 
ment to  be  given  in  tbe  action,  to  be  dealt  with  as  the 
court  should  direct,  and  ordering  ttie  pit.  to  pay  to  the 
deft.  513/.,  being  tbe  residue  of  tbe  snm  of  807/.,  tbe 
amount  of  arrears  of  the  annuity  of  538/,  from  tbe 
12th  Jan.  1861  to  the  I2th  July  1862,  after  deducting 
therefrom  the  sum  of  294/.,  which  had  been  paid  by 
the  pit.  into  the  Court  of  Q.  B.,  and  restraining 
•xecnUon  on  tbe  judgment  till  the  hearing  of  tbe 
•anse.    This  the  plu  luul  done. 

Tba  cause  now  came  on  to  be  heard. 

Jfalins,  Q.C.  and  Freeman  were  for  tbe  pit. — ^They 
eentended  that  tbe  pit.  was  entitled  to  redeem  on  tbe 
terms  of  paying  at  the  nte  of  538/.  from  the  12th  Jan. 
1861,  tbe  last  day  of  payment  during  the  joint 
lives. 

Bacon,  Q.  C.  and  Dicilnton,  for  the'deft.,  contended, 
first,  that  the  pit.  was  not  entitled  to  redeem  at  all ; 
and,  secondly,  if  that  could  not  be  maintained,  that  the 
only  terms,  if  any,  upon  which  she  could  be  allowed  to 
do  so,  must  be  the  repayment  of  the  arrears  of  the  full 
annuity  of  538/.  since  1845,  over  tbe  annuity  of  480/ 
wbicli  bad  been  paid.  If  the  agreement  of  1845  ceased  to 
have  operation  at  tbe  expiration  of  the  joint  lives,  the  only 
aigreement  thereafter  in  force  between  the  parties  was 
the  deed  of  1838,  under  which  redemption  was  only  to 
be  on  the  terms  of  repayment  of  all  sums  that  should 
be  due  for  the  arrears  of  the  annuity  of  538/.  It  was 
also  contended  that  the  p't.  having  pleaded  equitable 

Sleas  to  tbe  action  at  law,  was  not  entitled  to  file  a 
ill  in  equity. 
Tbe  Vicb-Chakcbllor. — I  think  the  agreement 
was  a  very  senaible  one,  and  beneficial  to  both  parties, 
for  it  is  so  conceived  and  expreased  as,  in  my  opinion, 
to  be  an  agreement  which  could  only  have  effect  and 
operation  during  the  subsisteace  of  both  the  annaitiea. 
'When  one  or  other  of  the  annuities  ceased,  tbe  event 
in  which  the  annuity  was  to  be  redeemed,  and  the  con- 
dition as  to  the  rrdemptiun  of  both,  became  impossible. 
It  is  a  very  rational  arrangement  that  the  grantee  of 
an  annuity  should  say,  "  I  will  sccept  a  smaller  sum 
in  satisfaction  of  the  larger  annuity,  provided  you  will 
not  redeem  one  without  redeeming  both."  It  is  a 
beneficial  arrangement  for  the  grantee  of  the  annuity, 
because  it  induces  the  grantor  not  to  exercise  tliat  riglit 
to  repurchase  which  the  annuity  deed  contains  with  a 
^ew  to  his  benefit.  This  agreement  was  made  in  the 
year  1845.  According  to  the  agreement,  the  annuity 
of  5381  was  to  be  reduced  to  48U/.  That  is  the  benefit 
to  tbe  grantor  of  the  annuity.  On  the  other  baud, 
tbe  condition  was,  that  if  tbe  annuities  were  to  be 
paid  off,  they  must  be  both  paid  ofi°,  that  one  could 
not  be  paid  off  without  paying  off  both.  Ever  since 
the  year  1845,  in  pursuance  of  this  agreement,  tbe 
grantee  of  tbe  annuity  receirea  what  is  called  properly 
the  reduced  annoity,  and  gives  receipts  for  every  half- 


yearly  payment.    There  is  his  receipt  for  the  bsif* 
year's  annuity  dne  on  the  1 4th  Jan.  last.    It  seems 
to  me   that  upon   each  transaction,  when  tbe  half- 
yearly   payment  was  made,   no  question  of   anesn 
could  occur,  that  it  was  accepted  in  aatisfaetion  of  the 
annuity  which  was  then  doe,  that  is  to  say,  of  tbe 
reduced  annuity,  and  it  was  tbe  reduced  annuity, 
because  neither  of  the  annuities  were   repurehased, 
or  sought    to    be    repurchased.      When    the   event 
of    tbe    falling  in   of  one   or   other  of  the  asnoities 
occurred,    tliis     agreement     conld    have    no    open* 
tion,   because,   wbeu    that  event  ocouired,  it  weald 
be  impossible  to  have  a  simnltaneous  repurchase  of 
both.    The  effect  of   that  is,  that  the  deed  whereby 
the  annuity  which  remains  nneztinguisbed,  or  wbi(^ 
remains  in  existence  as  an  annoity,  is  secured,  must 
govern  the  amount  payable  in  reepect  of  iL     Here 
the  annuity  of  538/.  is  that  which  continued  to  exist 
after  the  other  had  fallen  in,  and  therefore  coold  no 
longer  be  repurchased.     As  soon  as  tliat  event  oocnrred 
tbe  right  of  tbe  grantee  of  the  annuity  to  the  sum  ex- 
pressed, that  is  to  the  full  amount,  and  not  to  tbe 
reduced  amount,  accrued.    And  now  that  the  ques- 
tion occurs  as  the  repurchase  of  that  annuity,  then 
being   no   arrears,    it    most   be    repurchased   on  tbe 
footing  of  the  payment  of  the  whole  principal  sum,  and 
of  an  annuity  at  the  rate  of  538/.  from  the  time  of  tbe 
last  psyment  of  the  reduced  annuity  being  accepted  in 
satisfaction,  and  with  that  I  think  there  can  bene 
qaeation  as  to  the  terms  npon  which  the  repurchase  is 
to  be  effected.     What  is  more  difficult  is  to  decide  tba 
qoestionof  tbe  costs  of  this  litigation.    The  parties 
disagreeing,     tbe     grantee    of    the   annuity    brings 
an  action  for  the  whole  arrears  from  the  year  I84S  of 
the  larger  annuity,  after  havhg  accepted  tbe  reduced 
annuity  in  consequence  of  a  contract.     It  is  said  then 
is  no  defence  to  the  action  at  law.    I  am  very  moch 
snrprised  at  that,  and  still  more  surprised  when  I  see 
the  defence   which  was  made   to   the   action  at  lav. 
But  the  question  of  jurisdiction  which  Mr.  Dickinson  has 
argued  no  longer  arises.     Whilst  the  action  at  law  was 
pending,  what  are  called  equitable  pleas  were  pleaded, 
and  I  suppose  the  pit  in  this  suit  was  advised  that 
those  equitable  pleas  conld   not  be  maintained.    It 
seems  to  me  to  be  highly  probable  that  this  wu  aot 
But  the  bill  having  been  filed,  the  coorso  that  was 
taken  was  this,  that,  either  by  the  order  of  the  coait 
or  by  arrangement  between   tbe  parties — and   it  is 
immaterial  which — tbe  jurisdiction  is  transferred  to  this 
court,  and  a  judgment  is  given  at  law  to  be  dealt  with 
as  this  court  shall  direct    I  can  only  satisfy  my  mind 
on  the  real  question  in  the  cause  on  which  I  think 
the  pit  is  entitled  to  succeed  in  this  conrt,  by  ssying, 
that  on  that  question  the  pit,  being  right,  certain^ 
ought  not  to  pity  any  costa;  but  on  the  other  hand, 
considering  the  manner  in  which  the  matter  has  been 
dealt  with  between  the  parties,  I  can   only  satisfy 
myself  as  to  tbe  jostice  of  the  case  by   holding  that 
there  should  be  no  costs  on  either  side.    This  ia  not  a 
case  in  which  a  person  comes  in  to  redeem  a  mortgage 
upon   an  equitable  right   to  redeem,   and  where   the 
terms  of  obtaining  that  e(uity  are  to  pay  the  costs  of 
redemption.    This  is  not  a   redemption,  it  is  a  re- 
purchase. 

ifalins  contended  for  the  pit's  costs  on  the  gnnmd 
that  she  had  snoceeded  in  the  litigation,  bat 

The  Vice-Chancellob  declined  to  giro  oasts,  ea 
tbe  ground  of  the  plt.'a  proceedings  at  law. 

Bacon  aaked  for  tbe  costs  of  tbe  action  at  law,  M 
tbe  ground  that  a  sum  bad  been  paid  into  ooort  by 
the  pit. 

Tbe  Vicb-Chakoblu>r  said  he  could  give  no  costs 
of  the  action  at  law.  There  wonld  be  a  deeres  for  a 
repurchase  on  payment  by  the  pit  of  4990/.,  together 
with  the  arrears  of  the  annuity  from  the  14th  Jaly 
1861 ;  and  upon  payment  of  the  amount  found  doo, 
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dut  th(  dtfti.  aarign  the  policy  of  utoranoe  to  the 

S^dian :  for  tiie  pit.,  LcajUy  mi  Gibbon,  (gents 
far  A'.  Iffre,  Plymooth ;  for  tlie  defis..  Sham  and 
Cimmn,  agents  for  W.  B.  itoberlj/,  Southampton. 


V.  O.  WOOD'S  COTTOT. 

Stptcted  br  W.  H.  Benxbt  and  Eowasd  LloiD)  Eiqn., 
Banist«n-at-Law. 

J^uiy  21,  23,  24  and  27. 

Soowx  AKo  AxornEB  0.  South  Yobkshirb 

Railway  ConrAxr  and  ahotbeb. 

Afrmmmt  wider  teal — Extent  of  Migatioiu  under — 

Partatrtkgi^Noliee — Acquiesctaee. 
Jit  oHiffaliimt  ertattd  by  an  agreement  under  teal 
I  be  extemUd  at  agaitttt  pertont  vko  have  tue- 
'  to  lie  butimett  of  a  firm,  mho  were  origin- 
etf  partiet  to  lie   agreement,  ualatt  emdmae   of 
eifrtti  no6ee  to  and  acquieteeneely  tiote  pertont  at 
tttbeexetttofliabilUg  alkgedto  beproouUdfor  by 
itek  agrwemaU  it  diitiaetb/  given. 
Wkere,  tierefore,  a  railipag  company  covenanted  to  do 
euiain  workt  tit  charge  for  vhich  wot  not  to  ex- 
CHd  iOOOL  and  the  extra  ehargei  far  vkiek,  vilh 
til  tnowledffe  and  content  of  tine  other  partiei  to  the 
agrtmemt,  did  in  fact  exceed  4000{. ; 
Jie  origimat  partiti  having  mbtequen^  attigned  all 
Ihtir  interett  m  tiett  teorki  to  pertont  mho  tue- 
tmdid  them  in  their  butinett,  and  no  notiee  proved 
tbaitU  new  partnerehip    kad    aejatMced  m   thii 
ettrttotUiay: 
Mili,  that  tnek  succeeding  parlnert  were  not  haibU  to 
lit  taettt  begond  the  2000^  Ike  extent  of  liability 
utdtrthe  agreement. 

TUi  waa  a  bill  filed  bj  Mamrs.  Simpioa  and  Stewart, 
a  im  woridog  •  colliery  called  the  Lund  Hill  Colliery, 
agriaat  tha  Sooth  Yorkshire  Railway  and  Birer  Dan 
Owfany,  ta  restrain  the  company  from  prerenting  or 
iBfailiag  th*  nae  by  the  pita,  of  a  certain  tramway 
faadog  from  the  pita.'  colliery  to  the  railway  of  the 
idle,  the  company,  and  for  an  account 

la  I8S3  th«  deft.  T.  S.  GalUnd,  together  with  one 
Vb.  Taykr  the  yoonger,  worked  as  partners  the  Lnnd 
HiQ  Colliery,  nnder  a  lease  for  a  term  of  eisty  years. 
TUi  aallieiy  u  sitnate  to  tbe  northward  of  and  abont 
1000  yards  from  the  EUecar  branch  of  tbe  Deame  and 
Oefi  canal,  on  the  western  side  of,  at  the  distance  of  a 
lew  yarda  from  which,  mas  the  Elseoar  branch  of  the 
(daqr  of  the  defu.  the  company.  At  the  date  of  the 
•giteaieiit  or  deed  upon  the  eonstmction  and  effect  of 
u^A  the  question  in  the  cause  arose,  the  canal  and  all 
the  peweis  of  the  canal  company  were  rested  in  tbe 
Seath  Yorkshire  Railway  Company.  Taylor  and  the 
dift.  Galland  were  desitoos  of  forming  a  tramway  from 
tkair  ediiery  to  the  company's  branch  railway,  and  an 
•peesMut  under  seal  between  them  and  tbe  South 
Toifahiie  Railway  Company  was  entered  into  with  that 
etJML 

U  here  date  the  20th  Jane  1854,  which,  after 
noting  that  tbe  said  company  had  agreed  with  the  said 
Va.  Taylor  and  Thomas  Spicer  OaUand  to  make  and 
laeaiiiu,  immediately  npou  receiving  notice  in  writing 
taa  then  to  tliat  effect,  a  connecting  branch  from  tbe 
■■^hifs  of  the  railway  of  the  said  company,  at  or  near 
tbe  poiat  marked  A.  on  the  plan  thereunto  annexed,  to 
the  eoQicry  pits  then  being  sank  or  constructed  by  tbe 
•ud  Wo.  Taylor  and  Thomas  Spicer  Galland,  on  land 
stHeaisgSeld,  belonging  to  Saorael  Swift,  of  Heming- 
fti  afonsaid,  gentleman,  and  also  to  make  and  con- 
ittaet  by  tbe  side  of  the  said  Deame  and  Dore  canal, 
■t  ar  near  the  said  branch,  a  basin,  as  shown  on  the 
■id  flsn,  for  facilitating  the  loading  and  unloading  of 
oms,  and  a  spur  or  short  branch  or  tramroad  from 
ks  aid  fitstly  msnttoned  oooneoting  branch  to  the  said 


basin,  and  also  such  other  works  and  conveniences  as 
should  be  considered  necessary  by  Charles  Bartholomew, 
engineer  of  the  said  company,  according  to  certain 
plans  and  specifications  to  be  settled  between  the 
said  Willism  Taylor,  Thomas  Spicer  Galland  and 
Charles  Bartholomew,  and  signed  by  them,  and  re- 
citing that  it  had  been  agreed  between  the  said 
parties  thereto,  that  the  ttii  then  intended  works 
should  be  done  by  contract  in  tbe  usual  way,  tbe  said 
contracts  to  be  approved  of  by  the  said  William  Taylor 
and  Thomas  Spicer  Galland,  such  approval  being 
testified  by  their  signatnres  thereto  ;  and  that  it  had 
been  further  agreed  that  the  sums  to  be  expended  in 
the  said  works  and  conveniences  should  not  exceed  the 
sum  of  200(UL ;  and  reciting  that  tbe  said  works  would 
be  constructed  on  and  over  lands  belonging  respectively 
to  the  said  Samuel  Swift  and  Bemmington  Wilson  of 
Broomhead  Hall  in  the  county  of  York,  Esq.,  Sir 
George  Wombwell,  of  Wombwell,  in  the  county  of 
York,  Bart.,  and  to  the  said  company,  and  the  said 
William  Taylor  and  Thomas  Spicer  Galland,  or  the  said 
company,  or  one  of  them  (having  procured  the  leave 
and  authority  of  the  said  several  landowners  for  the 
said  construction  on  their  said  respective  Unds),  the 
said  William  Taylor  and  Thomas  Spicer  Galland 
bad  agreed  to  secure  to  tbe  defts.  the  oompany 
the  repayment  of  the  costs  of  the  said  works  so  to 
be  expended  as  aforesaid  by  seven  equal  instaloients  at 
the  times  thereafter  mentioned,  until  the  fall  amoont 
thereof  should  have  been  paid  together  with  interest 
for  the  same,  at  the  rata  and  times  thereinafter 
provided  for  payment  thereof,  npon  completion  of 
which  said  several  instalments  the  same  works  (except 
the  land  where  tbe  same  should  have  been  constrncted^ 
should  become  the  property  of  the  said  WiUiam 
Taylor  and  Thomas  Spicer  Galland :  it  waa  witnessed 
that  for  the  considerations  aforesud,  and  in  considera- 
tion of  the  said  sum  so  at  their  request  to  be  laid  out 
and  expended  by  the  said  company  in  the  constmctioa 
of  the  said  works  and  conveniences  at  the  time  and 
in  manner  thereinbefore  mentioned,  and  particularly 
described  in  the  said  plan  and  specification,  tbey  the 
sud  William  Taylor  and  Thomas  Spicer  Galland,  did 
thereby  for  themselves,  their  beirs,  executors  and  ad- 
ministrators, covenant,  promise,  and  agree  to  and  with 
the  said  South  Yorkshire  Company,  their  snccessors 
and  assigns,  that  they  the  said  William  Taylor  and 
Thomas  SpioerGalland,  their  heirs,  executors,  oradminis- 
tratora,  sbonld  well  and  tmly  pay  or  cau>e  to  be  paid 
unto  the  said  South  Yorkshire  Railway  Company,  their 
successois  and  assigns,  all  and  every  the  tum  and 
sums  of  money,  costs  and  charges,  not  exceeding  in  the 
whole  the  sum  ot  2000/.,  which  they  tbe  said  Sonth 
Yorkshire  Company  should  pay  or  incur  in  constructing 
and  completing  tbe  works  thereinbefore  mentioned, 
or  in  any  manner  arising  out  of  the  same,  by 
seven  equal  payments  on  tbe  SOth  Dec.  in  every 
year  after  the  expiration  of  three  yeare  from  the 
date  date  thereof,  the  first  instalment  to  be 
paid  on  the  30tb  Dec  which  would  be  in  the 
year  1857,  and  so  on  yearly,  until  the  full  amount  of 
tbe  said  prindpal  sum  so  to  be  laid  out  and  paid  as 
aforesaid  in  tbe  construction  of  tbe  said  works  and 
conveniences  as  aforesaid,  should  have  been  paid  to  tbe 
said  South  Yorkshire  Company,  together  with  interest 
in  the  meantime  for  the  said  sum  of  2000/.,  or  on  so 
much  thereof  as  for  the  time  being  sbonld  remain  unpaid, 
after  tbe  rate  of  Si.  for  every  lOOi,  by  the  year,  pay- 
able half-yearly,  on  the  30Ui  Jnly  and  the  SOth  Dee. 
in  each  year,  the  first  payment  thereof  to  begin  and 
be  made  on  such  of  the  said  half-yearly  days  of  pay- 
ment as  should  next  happen  afier  tbe  construction  and 
completion  of  the  works  to  be  done  under  the  now 
stating  agreement;  provided,  and  it  was  thereby 
'greed  between  the  said  parties  thereto,  and  the  said 
cumpany  didtheieby  declare  that,  on  payment  of  the 
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whole  of  the  said  principal  sum,  ta(;ether  with  such  in- 
terest  u   aforesaid,  the  said  works    and   other  con- 
Teniences  to  be  erected  as  aforesaid  (except  the  land 
wbereoD  the  same   should  bare    been    constructed), 
■hould  become  the  propertr  of  the  said  William  Tajlor 
and  Thomas  Spicer  Gallaud,  their  executors,  adminis- 
trators and  as»if;ns,  and  that  in  the  meanwhile,  so  long 
as  the  said  William  Tajripr  and  Thomas  Spicer  Galland 
shoald   regularly  pay  such   instalments   as  aforesaid, 
together  with  the  interest  thereon,  or  on  such  of  them 
as  should,  for  the  time   being,  remain  unpaid  on  the 
days  thereinbefore  appointed,  it  should  be  lawful  for 
the  eaid  William  Taylor  and  Thomas  Spicer  GalUnd  to 
use  the  said  works   for  the  passage  thereon  of  the 
tracks,  carriages  and  articles  passing  to  and  from  their 
said   culliery  from  and  to  the  said  canal  and  railway, 
«nd  the  sidings  thereof  respectively ;  prorided  also,  and 
it    was  thereby   further   declared    that,   in   oaae   of 
default    by   the  said   William    Taylor    and    Thomas 
Spicer  Galland,   their  executors  and  administrators, 
in  the  payment  of  any  or  either  of  thd  said  instalments, 
when  and  as  the  same  should  become  due  as  aforesaid,  it 
should  be  lawful  for  the  said  company  to  close  the 
said  works  and  conveniences  against  tbe  said  William 
Taylor   and  Thomas  Spicer  G^land,  and   against  any 
traffic  passing   to  or  from   their  laid    colliery  ;  and 
further,  the  said  William  Taylor  and  Thomas  Spicer 
GaUand  did  thereby  grant  and  agree  that  it  sbonid  be 
lawful  for  the  snid  company,  their  agents  and  assigns, 
to  seiie  and  distrain   any  trucks,  carriages,  chattels, 
articles  or  effects  of  them  the  said  William  Taylor  and 
Thomas  Spicer  Galland,  their  executors,  administrators 
and  assigns,  being  in  or  upon  the  said  works  or  con- 
Tenience.",   and  the  same  to  sell  and   dispose  of  by 
appraisement,  by  private  sale,  or  public  anotioa,  in 
anch  manner  as  the  said  company  miKht  think  fit  and 
proper,  as  fully  and  sp.'edily  to  all  intents  and  pur- 
poses as  if  the  same  were  seized   by  the  company  by 
virtue  of  a  writ  of  execution  for  sale  of  the  same  for 
payment  of  a  debt  without  any  right  on  tbe  part  of 
the  said  William   Taylor  and  Thomas  Spicer  Galland, 
their  executors,  administrators,  oraasigns,  to  replevy 
the  same ;  and  further,  by  and  oat  of  the  moneys  pro- 
duced by  snch  sale  as  aloresaid,  to  pay  to  themselves, 
the  said  company,  their  agents  or  assigns,  the  sum  or 
anms  of  money  so  due  to  them  under  the  now  stating 
indenture  or  agreement,  or  which  might  accrue  daring 
aucb  seizure  or  sale  as  aforesaid;  and  moreover,  in  case 
aoy  seizure  should  be  made,  by  means  thereof  to  pay 
and  satisfy  the  arrears  and  debt  so  owing  as  aforesaid, 
that  it  should  be  lawful  for  the  said  company,  in  case 
they  should  think  proper  so  to  do,  by  themselves,  their 
agents  or  assigns,  to  remove  all  or  any  part  of  the 
aaid  works  and  property  and  materials  thereof,  not- 
withstanding any  previous  payment  might  have  been 
made  by  the  said  William  Taylor  and  Thomas  Spicer 
Galland,   their  executors,  administrators,  or  assigns, 
under  the  now  staling  indentnre,  and  in  case  of  the 
total  removal  of  the  eaid  works  by  the  said  company, 
the  covenant  of  the  said  William  Taylor  and  Thomas 
Spicer  Galland  for  the  payment  of  any  inst«lmeat  or  of 
tbe  interest  thereon  not  then  due  or  payable,  shoald 
become  void  and  of  none  effect. 

In  accordance  with  tbe  atipulations  of  said  deed, 
the  company  made  and  completed  the  tramway  branch 
work*  and  convenieDces  now  in  the  occupation  of  the 
pits. 

In  1857  Taylor  and  GaUand  pud  the  company 
tSIL  lis.  in  part  satisfaction  of  the  amount  of  their 
works. 

Taylor  and  Galland  had  previously  dissolved  part- 
nerslup  as  from  31st  De&  1856,  |and  shortly  after- 
wards Taylor  and  the  pits,  agreed  to  enter  into 
partuersliip  to  work  tbe  colliery  under  tbe  firm  of  th^ 
Lund  Hill  Company,  for  a  term  as  yet  unexpired,  and 
the  allegation  in  the  bill  was,  that  all  tbe  railways. 


plant,  implements,  tenant-right,  stock,  chattels  and 
effects  belonging  to  or  in  anywise  connected  with  tbe 
said  partnership  of  W.  Taylor  the  younger  and  T.  S. 
Galland,  save  and  except  any  moneys  which  might  ba 
due  or  owing  to  or  from  tbe  said  former  partnership, 
up  to  tbe  31st  Dec.  1856,  were  in  equity  assigned  t» 
and  (became  vested  in  the  pits.,  and  Taylor  and 
Galland  as  snch  partners  as  aforesaid. 

It  was  also  stipulated  that  all  the  liabilities  of  the  old 
partnership  up  to  Dec.  31,  1856,  should  be  discharged 
by  Taylor  and  Galland,  and  the  pits,  alleged  that  thej 
had  never  in  any  manner  taken  upon  themselves  or 
become  liable  to  tbe  payment  of  any  such  liabilities. 

In  1857  Taylor  became  bankrupt,  and  nnder  a 
decree  of  this  court  in  July  1861  all  the  share  and 
interest  of  Taylor  or  of  his  assignees  in  tbe  coUieiy 
property  and  effects,  and  in  the  assets  as  well  of  tb* 
old  as  the  new  partnership,  became  vested  in  the  deft. 
Galland. 

The  pits,  alleged  that  they  had  been  always  readj 
and  willing  and  had  offered  to  pay  to  the  company  od 
behalf  of  deft.  Galland  what  was  due  and  owing  to 
them  in  respect  of  the  principal  sum  of  2000L  and 
interest;  hut  that  defta.  alleged  (of  which  in  fact 
there  was  no  doubt)  that  they  had  expended  a  inm 
exceeding  4000/.  in  the  construction  of  tbe  said  tram- 
way and  works,  and  they  claimed  to  b«  repaid  aiioh 
expenditure  and  interest  thereon,  or  in  defanlt  of 
payment  to  enter  upon  the  aaid  tramway  work*,  and 
distrain  the  trucks,  carriages  and  effects  thereon,  and 
to  take  up  and  remove  tjie  rails  or  trams,  and  olosa 
the  said  tramway  works  and  conveniences  against  tha 
traffic  from  tbe  pits.'  colliery. 

A  demand  of  the  amount  was  made,  and  a  oon*. 
ipondence  consequently  ensaed  commencing  the  18th 
Au)r.  1858,  which  is  stated  and  commented  opoD  in 
the  V.  C.'s  Judgment. 

The  pits,  contending  that  they  were  not  liable  for 
the  excess  beyond  the  2000'.,  refused  to  pay,  althon^ 
they  tendered  a  sum  of  17832.  St.  1(2.,  as  the  balanoa 
of  principal  and  interest  due  imder  the  agreement. 

The  company,  however,  refused  this  tender,  and 
having  proceeded  to  take  np  and  remove  tbe  raila  of 
the  tramway  and  to  stop  tbe  traffic  thereon  from  pits.* 
collii;riee,  and  threatening  to  distrain  and  dispoaa  of 
the  pits.'  tracks,  waggons  and  other  effects  in  and 
npon  said  tramway,  works  and  conveniences,  tbe  pltk 
filed  their  bill  praying  for  an  injunction  in  the  tenia 
before  stated,  and  for  an  account  of  what  was  duo  in 
respect  of  the  principal  and  interest  of  said  20001 

On  the  10th  Feb.  the  pits,  moved  for  their  iiyane- 
tion,  but,  on  the  nndertaking  given  by  the  company 
that  nothing  further  should  be  done  by  them  until  tlw 
hearing,  the  oause  now  came  on  on  rootiou  for  decree. 

The  effect  of  the  evidence  is  fully  stated  in  tbe 
judgment. 

Sir  A  Cavna,  Q.C.,  AmphlOl,  Q.C.  and  C.  R. 
Frttlmg,  for  tbe  pits.,  contended  that  the  parcbaaa 
of  the  rails,  goods  and  other  materials  for  the  constme- 
tiou  of  the  tramway,  conveniences,  &c.,  was  not  oon- 
nected  with  that  part  of  the  works  contemplated  by  tha 
agreement,  viz.  the  sidings  from  the  colliery  to  tbe 
railway,  and  that  they  were  mere  chattels,  the  amount  of 
which  constituted  a  debt  from  the  parties  for  whom  they 
were  used,  via.  tbe  old  partnership ;  that,  like  any  other 
debt  from  that  partnership,  tbe  pllti.  were  not  liable  for 
and  had  never  assented  to  tbe  excess  of  outlay ;  indeed, 
tbe  works  had  been  completed  before  the  partnership 
of  which  they  formed  a  constituent  part  was  formed ; 
that  these  extra  works  were  not  done  by  contract, 
according  to  tbe  deed,  and  could  not  fall  within  it,  as 
not  bemg  at  all  connected  with  that  deed;  that  no 
case  bad  been  made  by  the  defts.  the  company  whieb 
warranted  the  court  in  altering  or  varying  the  tenna  of 
the  deed ;  that  no  admission  had  been  made  by  tbe 
pits,  that  they  had  ever  become  liable  to  the  eztnt 
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itmui.  Tba  effect  of  the  deed  bad  not  been  altered 
bj  tBjthing  done  bj  Taylor  or  Galland  before  the  com- 
floioa  of  the  works,  or  bj  the  pits,  since. 

Stk,  Q.  C.  and  Speed,  for  the  defts.  the  railway 
eaofaj,  eonteoded  that  the  constraotion  of  the  extra 
woita  im  was  part  of  the  works  authorised  by  the 
daaL  They  were  lanctioued  by  Taylor  aud  Galland, 
lad  tlwy  agreed  that  the  price  of  them  should  be 
vgUcted  by  the  deed.  The  pits,  had  taken  to  these 
nriu,  aad  took  no  better  title  to  them  than  Taylor 
tad  Gallud  could  hare.  They  bad  taken  with  com- 
>lele  nxioe  of  tba  company's  rights ;  at  all  events,  no 
aSdeat  tender  had  been  made,  even  supposing  the 
mnat  of  their  liability  limited  to  the  2000/. 

Cmnu  ia  reply. 

J«^27.— The  ViCB-CHAiiCBLU>iisaid: — ^Tho  qne»- 
tio  is  this  ease  is,  in  fact,  a  short  one,  altboogh 
anch  eridenoa  has  been  entered  into  on  the  subject. 
I  is  amply  this — what  is  the  construction  and  effect 
«'  a  eo-tain  agreement  which  was  entered  into  under 
Ml  on  the  part  of  Taylor  and  Galland,  who  originally 
kid  the  colliery  which  is  now  called  the  Lund  Hill 
CtS&aj,  and  bj  which  they  arranged  with  the 
iA^  the  Seath  Yorkshire  Railway  Company,  that 
tb  railway  company  making  for  them  a  cer- 
tan  tramway  and  conreniences  at  an  expenditure 
aa  to  exceed  2000{.,  tbey,  Taylor  and  Gallund,  would 
;>y  that  2000L  by  instalments  in  the  manner  men- 
aoiMd  in  tbe  deed ;  and  that  in  the  erent  of  default 
^OBf  made  in  payment,  there  should  be  a  right  (I 
<aa  hardly  call  it  of  entry,  because  the  lands  were 
M  tbe  lands  of  either  party),  but  a  power 
<f  siiiing  tbe  property  aud  a  power  of  remOTing  the 
iroBway,  and  fnrtber,  a  power  on  the  part  of  the  rail- 
lay  company  of  impeding  tbe  traffic  on  tbe  tramway, 
<f  iBseTiog  it,  and  of  closing  it.  This  seems  to  have 
ksB  tbe  intention  of  tbe  parties  as  stated  in  tbe  in- 
^eatnre  as  ori^nslJy  agreed  to,  and  tbe  question  is, 
vb^ber  by  salweqneut  erents  tbe  contract  on  the  part 
<t  Tajlof  and  GsUaad  in  the  first  instance,  was  a  con- 
tract which  wonld  be  binding  on  them,  as  ia  alleged  by 
iko  dofts.,  and  wonld  be  binding  on  those  who  succeeded 
aad  eatcrod  npon  the  colliery  on  the  termination  of  the 
w^iaal  partnership,  namely,  Messrs.  Simpson  and 
Stewart,  aad  whether  an  additional  sum,  making  • 
total  axpeuditare  of  npwards  of  SOOOt,  was  intended 
t>  be  secutd  ia  the  same  manner  as  was  stipulaud 
bj  tba  original  ternu  of  the  indenture— namely,  by 
a  ftmtt  a  remoriog  the  chattels  and  a  power  of 
-dang  ths  railway.  Now  the  agreement,  which  was 
•M  of  a  peculiar  character,  was  an  agreement  by 
wUeb  ItaT*  waa  to  be  obtained  by  tbe  parlies  holding 
tba  eoDitqr  from  certain  landowners,  the  company 
ItKlf  bdag  partly  landowners,  and  part  of  the  land  of 
*mm  being  alao  tbe  property  of  the  colliery  company, 
hi  with  a  number  of  the  intervening  landowners — the 
igmaeat  was,  that  with  the  consent  of  those  inter- 
Tag  landowners  the  company  should  lay  down  the 
faeaadraila  and  perform  the  works  which  were  to 
bo  teigned  and  approved  of  by  the  engineer,  and 
*b(a  that  was  done,  and  when  tbe  instalments 
aboald  all  bar*  been  pud  np,  and  not  before,  the 
cbattab  thus  deposited  were  to  become  tbe  property 
••f  the  colliery  company,  and  of  course  they  were  to 
ban  tbo  gse  of  the  line  of  railway  which  was  to  be 
so  eoBstraeted.  That  being  so,  no  difficulty  apparently 
woold  bare  arisen  except  from  the  difficulties  in  which 
Kr.  Taylor  became  iuTolred,  ending  in  his  bankruptcy, 
•ad  which  seem  to  have  occasioned  in  truth  tbe 
itftU  which  has  now  arisen,  becana*  of  oonne,  while 
Taylor  aad  Galland  were  solvent,  the  additional  money 
■lich  bad  been  expended  in  respect  of  the  construction 
^  the  tramway  aad  worlu  wonld  be  looked  on  as  a  debt 
^tna  tbem  aad  to  be  settled  in  the  same  way  as 
say  other  debt  between  them  and  the  company.  But, 
I  of  the  bankraf  tcy  of  Taylor,  tbe  qaet- 


tion  arose  whether  or  not  Taylor  had  dons  soch  aots 
because  I  think  there  is  nothing  fixing  Galland  be< 
yond  tbe  mere  circumstance  that  be  must  have  known 
what  the  works  were  which  were  going  on,  and  had 
entered  into  a  deliberate  contract,  he  being  a  partner 
in  the  firm,  that  this  additional  expenditure  should  be 
included  in  tbe  deed.  The  facts  in  that  respect  were 
these  :  tbe  company  set  to  work  to  perform  their  obli- 
gation. The  works  were  not  to  be  paid  for  as  regards 
the  first  instalment  until  the  30th  Dec.  1857,  the  date 
of  tbe  contract  being  in  the  month  of  June  1854.  The 
first  instalment  was  to  be  paid  in  1857,  and  then  the 
instalments  were  to  be  paid  by  seven  equal  payments 
in  each  year  from  the  30th  Dec  1857 ;  and  the 
strongest  portion  of  tbe  evidence,  as  far  as  the  evidence 
is  concerned,  independently  of  questions  of  law  that 
may  arise  as  to  the  possibility  of  Taylor  so  binding  his 
copartner,  or  the  possibility  of  the  pit.  being  affected 
by  what  bad  been  previously  done — the  evidence  that 
is  given  is  that  of  Mr.  Bartholomew,  who  states  that 
be  sent  to  Mr.  Taylor  (who  seems  to  have  been  the 
active  man  in  conducting  the  affairs  of  tbe  colliery 
under  the  firm  of  Taylor  and  Galland),  on  the  I9th 
Sept.  1856,  certain  accounts  with  this  letter : — "  I 
beg  to  inclose  a  statement  of  amoonts  due  to  yoa  from 
the  South  Yorkshire  Railway  Company ;"  that,  of  coarse 
is  a  mistake.  It  is  so  in  tbe  original,  but  it  means  tbe 
converse.  It  means,  "  amounts  due  from  yon  to  the 
South  Yorkshire  Railway  Company,  and  also  to  the 
Wombwell  Mun  Coal  Company.  The  amonnt  in 
respect  of  Lund  Hill  colliery  includes  what  was  agnad 
to  be  executed  by  the  Wombwell  Main  Company  on  the 
Wombwell  estate,  and  also  the  further  materials  for- 
nished  for  your  sidings.  I  shall  be  glad  to  see  yon  on 
Tuesday  next  on  the  subject,  as  I  have  promised  to 
write  Mr.  Baxter  thereon  "  (Mr.  Baxter  being  the 
solicitor  of  the  railway  company),  and  moat  do  so  in 
the  course  of  a  few  days."  That  ia  addressed  to 
Messrs.  Taylor  and  Company.  All  tbis  time  it  may  be 
oboerved  there  was  not  an  instalment  due,  and  wonld 
not  be  for  a  year  and  a  quarter  after  the  date  of  this 
letter,  according  to  the  terms  of  the  deed.  He 
says  in  the  letter  he  has  sent  the  following 
accounts : — "Account  of  the  Lund  Hill  Colliery  rails, 
chairs,  sleepers,  and  fastenings  from  the  sidings  to  the 
pits,  960  lineal  yards  and  187  lineal  yards  of  brancit 
to  canal,  being  exclusive  of  all  sidings,  1147  lineal 
yards  at  IBs.  Si,  1056/.  3s.  U<f.  Works  in  excava- 
tion, masonry,  ballasting  and  permanent  way,  not  on 
tbe  Wombwell  esUte,  790/.,"  he  makes  that  IStU. 
odd ;  then  he  makes  ont  certain  works  amounting  to 
536^,  partly  done  for  the  Wombwell'-road,  partly  for  a 
branch  to  the  canal,  and  then  further  works  amounUog 
to  373/1  Then  oomes  tbe  larger  item,  "For  rails, 
chairs,  sleepers  and  fastenings  sopplied  for  2000  lineal 
yards  of  siding  (2000  yards  at  18s.  Sa:),  1841/.  I3«.4(i.,*' 
and  making  a  total  in  that  respect  of  2131/.,  aud  by 
this  large  sum  of  2131/.,  and  by  another  sum  whidi 
be  says  (by  way  of  explanation)  was  occasioned  by 
a  deviation  rendered  necessary  ia  consequence  of  tim 
non-oonsent  of  a  certain  owner  or  occnpier  in  making 
a  particular  bridge  which  he  puts  at  &00L,  tbe  total 
is  swelled  to  tbe  amount  of  4887/.  instead  of 
5131/.  19«.  lid.  Then  Taylor  receives  that,  and  Hr. 
Bartholomew  says  he  bad  an  interview  with  Taylor  on 
the  subject,  and  that  Taylor  asked  him,  "  on  behalf  of 
the  company,  not  to  press  at  that  time  for  the  pay- 
ment of  the  iuteiest"  (he  had  charged,  I  aboiUd 
observe,  244/.  8s.  for  interest),  "bat  to  accept  a 
cheque  for  887/.  lis."  (that  being  the  odd  balance 
over  the  4000/,),  "  leaving  a  net  4000/.  due  in  respect 
of  principal  money,  and  he  at  the  same  time  wrote  and 
left  with  me  the  following  letter  together  with  tbe  said 
cheqae  of  887/1  lis.:  "  Rotberbam,  S3rd  Deo.  185S. 
Uy  dear  Sir, — Inclosed  I  hand  yon  two  sbeqnes,  ene 
691/.  17s.,  and  another  887/.  lis.,  dated  Jaa.  13, 


Digitized  by 


Google 


60 

THE  LAW  REPORTER. 

•Vol.  9. 

V.C.  W.J 

SlUPaoH  AHO  AXOTUSK  V.  SOUTK  YoitKSIIIKB  RAILWAY  Co.  A2ID  A2IOTHBB. 

[V.C.  W. 

1857.  I  shall  f««l  obliged  by  joai  retaining  tbem  till 
that  date,  and  pass  them  to  our  credit  in  your 
accounts."  I  ought  to  obserre,  that  Mr.  Bartholomeir 
does  not  at  all  distinctly  in  that  affidavit  allege  or  aver 
any  agreement.  He  says  something  about  an  ander- 
atanding  betireen  him  and  Mr.  Taylor,  that  this  was  to 
be  considered  as  included  in  the  original  works ;  but 
on  tbe  re-examination,  after  croaa-examination,  be 
enters  into  much  more  detail,  and  he  then  states  some- 
what positively,  that  throughout,  while  these  works 
were  being  done,  while  the  bridge  was  being  deviated 
and  the  other  works  were  being  performed,  Mr.  Taylor 
from  time  to  time  agreed  that  they  should  be  added 
by  way  of  extra  charge  to  the  2000/.  which  was 
included  in  the  deed.  As  regards  the  bridge,  he 
Touches  some  letters  as  eridence  of  that ;  but  one  roust 
say  that,  looking  at  those  letters,  they  contain  nO' 
evidence  of  that  kind.  They  simply  contain  a  corres- 
pondence in  which  Taylor  assents  to  the  deviation 
which  was  necessary  to  be  made  from  the  original 
course  in  consequence  of  the  dissentient  occupier,  but 
nothing  is  said  about  the  costs  of  construction,  &e., 
and  nothing  is  said  about  any  agreement  of  the  kind. 
One  cannot  help  obeenring,  on  the  fsce  of  this  letter  and 
•f  tbe  oorrespondecee  independently  of  the  law  of  the 
ene,  that  Mr.  Bartholomew  and  Mr.  Taylor  seemed  to 
Iiave  igsored  the  agreement  and  all  its  oontents  at  the 
time  this  transaction  took  place,  for  in  the  first 
instance  there  was  charged  not  only  this  large  sum  of 
48871,  but  an  amount  of  iUU  for  interest,  whereas 
and  nnder  tbe  proviaions  of  the  deed  there  was  not  a 
farthing  of  interest  doe.  Taylor  appears  to  have 
«xpeeted  that  payment  would  be  made  in  respect  of 
this,  wherea*  no  payment  was  dne  for  a  year  and  a 
quarter,  and  both  sides  apparently,  while  these  aoeonnta 
were  going  forward,  had  not  tbe  agreement  in  their 
liaiids,  or  at  all  events  it  wu  not  at  all  present  to 
theur  minds.  There  is  a  farther  obeerration  which 
oorairs  upon  this :  I  do  not  find  any  trace  in  tbe  sub- 
aeqnent  prooeedings  of  tbis  having  been  dealt  with  on 
the  footing  oC  the  agreement,  that  instalments  were  asked 
for— instalments,  I  mean,  of  the  3800<.— because,  of 
course,  if  tbe  whole  were  to  he  put  on  the  footing  of  the 
agreement,  it  would  be  Tery  important  for  Mr.  Taylor 
and  Mr.  Galland  to  know  that,  because,  if  it  was  not 
«n  the  {looting  of  tbe  agreement,  they  would  be  debtors 
to  the  extent  of  38002.  and  odd,  which  was  not  covered, 
and  they  would  be  liable  to  pay  it,  and  would  not  be  en- 
titled to  any  indulgence  or  delay  in  respect  of  it,  but 
would  be  debtors  immediately.  AU  that  was  material 
to  be  ascertained,  but  nothing  of  the  kind  seems  to 
have  been  asoertkined,  and  one  cannot  help  making 
this  further  remark,  that  upon  tbe  company  of  oonne 
if  thrown  the  burden  of  showing  that  a  solemn 
agreement  under  seal  has  been  departed  from  to  a 
■eriona  extent,  maUng  the  charge  more  than  double 
what  was  agreed  on.  It  is  the  company's  duty  to  show 
aometbing  distinct  and  positive,  and  something  beyond 
all  question  and  dispute  on  such  a  subject,  and  tbe  only 
evidence  which  I  have  is  the  oertiunly  very  incomplete 
evidence  of  Mr.  Bartholomew,  and  Mr.  Taylor  is  not 
called.  It  waa  said  that  the  pits,  should  have  called 
Mr.  Taylor.  The  pita.,  however,  simply  stand  on  their 
deed.  The  onus  or  proof  of  departure  from  tbe  deed 
ii  on  the  defis.  Mr.  Taylor,  however,  is  not  caUed, 
and  I  must  aaaome  it  was  considered  that  it  was  not 
worth  their  while  to  call  him,  that  he  had  nothing  to 
ny  which  would  corroborate  Mr.  Bartholomew  with 
Tespest  to  tbe  transaction  which  took  place.  It  really 
teem*  me,  as  a  matter  of  fact,  that  there  is  not  evidence 
enough  to  warrant  me  in  departing,  to  so  serious  an 
extent,  firom  an  instrument  under  seal,  as  to  add  this 
1>y  way  of  an  additional-  charge  on  the  charge  con- 
tained in  the  agreement  There  is  no  evidence  of 
thte  description  in  the  absence  of  Taylor,  who  would 
now  be  a  ^ufeetly  competent  witness  in  every  sense, 


having  no  interest  in  the  matter  since  his  bankraptey. 
A.1  a  a  matter  of  law  I  think  it  would  he  very  difficult 
to  fix  tlie  pit.  with  any  consequences  of  what  Taylor 
did,   because,  supposing  Taylor  did  that  which  Bsr- 
tbolomew  avers  him  to  hare  done^-did  enter  bto  a 
solemn  engagement  on  behalf  of  Taylor  and  Gallaod, 
that  what  was  under  the  hand  and  smI  of  Taylor  asd 
Galland  should  be  converted    into  a  charge  on  the 
works  and  a  power  to  take  up  the  works— I  appre- 
hend that  that  was  not  within  the  scope  of  a  genersi 
partnership  agency,  and  that  there  is  nothing  in  thit 
case  to  show  me  that  Qalland  had  made  Taylor  his  agea: 
to  enter  into  any  such  contract  as  thst,  or  to  engap 
him  more  seriously  than  he  had  ahready  done  in  respe4 
of  tbis  original  contract  as  to  the  remedies.    I  am  n4 
saying  anything  as  to  whether  Oalland  is  or  is  nt 
chargeable  (it  does  not   arise  in  tbis  suit)  with  uj 
additional  ezpenditnie  which  may  have  been  mcnml 
at  tbe  request  of  Taylor,  or  especially  in  reference  » 
those  materials  which   bad  been  furnished.     But  M 
regards  the  charge  being  a  charge  which  was  to  '» 
secured  by  this  particular  deed  to  which  Oalland  bid 
assented  under  his  hand  and  seal  in  this  particahr 
mode,  a  mode  which   waa  very  serious  in  its  ooots- 
quences,  as  affecting  the  dealings  of  tbe  railway  eon- 
pany,  I  do  not  find,  in  the  first  plaoe,  that  Taylor  bad 
any  such  pnwer  whatever.    Secondly,  I  find,  as  regaida 
the  materials  comprised  in  the  charge,  namely,  that 
large   charge  of   2000f.   for   materials  furnished  f* 
sidings  which  can  only  be  brought  under  the  words  cf 
the  general  contract,  "such  other  woriu  and  ooo- 
veniences  as  are  thought  proper,"  there  being  lothiof 
whatever  which  satisfies  my    mind  that  any  such 
matter  aa  that  waa  brought  to  Galland's  notios— that 
there    was    all    these  nomerona   chargea   for  these 
additional  works  to  be  executed  under  tbe  deed  by 
which  he  ia  to  diarged.    Under  such  droumstances  it 
is  quite  impossible,  aa  it  seemi  to  me,  to  bold  that 
Qalland  is  affected  through  the  agency  of  Tayh>r  witk 
any  contract  of  this  description.    I  quite  leave  un- 
touched, in  tbe  observations  I  am  here  maknig,  hew 
far  Taylor  had  or  had  not  authority  to  bind  him  jii* 
partner    as   to    the  additional    materials   fomishM 
amounting  to  213l{.,  which  may  very  well  have  kssn 
necesaary  and  proper  for  the  worldng  of  the  oollioj  f»r 
Taylor  to  have  engaged  to  pay  on  behalf  of  himself 
and  partner;  but  it  is  quite  a  different  malter  as  t» 
adding  that  to  the  security  which  is  comprised  ui  this 
deed.     One  has  only  to  observe,  if  the  caae  bad  been 
tbe  converse — if  it  had  been  a  deed  under  tbe  seal  of 
the  company  by  which  the  contract  had  been  by  them 
to  pay  to  Taylor  and  Galland  aa  contractors  for  works 
of  this  description — I  should  at  once  have  heard  that 
they  could  not  be  affected  or  bound  by  anything  th«r 
agents  might  have  done  by  way  of  supplementing  this 
deed,  or  adding  to  the  force  of  the  contract  theran 
contained.    A^n,  I  cannot  help  repeating  the  obser- 
vation, because  it  has  struck  me  as  one  having  con- 
siderable weight  on  the  matter,  that  I  find  nothing  at 
all  which  indicates  that  there  waa  a  willingneaa  to  rt- 
lease  Galland  or  Taylor  from  the  obligation  of  imms- 
diate  payment  in  respect  of  these  overcharges.    There 
is  nothing  of  the  kind.    There  is  a  great  deal  of  cor- 
respondence   and    a  great  deal    of    negotiation,  hot 
noUiing  saying,  "  We  are  willing  to  take  this  by  instal- 
ments from  you;  but  on  the  contrary,  as  far  as  it 
appears  to  me  on  this  transaction,  this  waa  a  debt  from 
Taylor,   or  Taylor    and  Galland,  wholly  dehon  the 
deed  and  wholly  irrespective  of  that  anm  of  iOOOL 
which  was  secured  by  deed.    Then,  I  need  not  porsus 
that  question  further,  because,  if  Galland    oonld  not  be 
bound  by  snch  an  agency  aa  this,  still  less,  of  ooorse, 
could  the  pits,  be  bound  who  come  into  the  partnership 
after  all  this  bad  been  done,  after  Taylor  and  Oalland 
had  had  these  matters  laid  down,  and  bad  these  thing* 
delivered  to  tbem;  and  in  order  to  bind  the  pits.,  the 
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alj  ting  that  was  brooght  fonrard  to  bind  tkam 

<«  thit,  tbtt  on  pnrcluauig  the  property  theia  waa 

IB  item  appearing  in  the  valnatioo  of    that  which 

Jmj  wen  abont  to  pnrchaae  of  5131/.,  being  the  exact 

imaut,  it  vaa  aaid,  of  principal  and  intereat  arising 

na  tiii  alleged  anangement  between  Tajrlor  and  the 

aopaj,  and  which  waa  put  down  aa  works  ezscuted 

b  tie  South  Torfcabtre  Ballwaj  Companj.    It  appears 

<i  as  that  that  woold  not  in  an/  way  aSect  these 

pglhaen  with  notice  that  these  were  works  which 

*en  boiii4  to  be  seenred  bj  the  covenants  and  en- 

fffeWi  eontained  in  the  deed  of  ISM,  because  Ihej 

iigbt  wcU  sapposa  that  ta*aj  works  might  be  done  b; 

111  railinjr  companj  for  the  benefit  of  Tajlor  and 

CUlaad  imspectira  of  these.     The;  were  parcbuiiig 

«lit  Tijlor  and  Galland  had  npon  the  expenditure  of 

a  xtain  snm  of  mono/.    They  come  and  find  the 

«oki  in  the  hands  of  Taylor  and  Galland ;  they  have 

kal  the  ue  of  them ;  they  have  been  allowed  to  eater 

iaio  thtir  own   contract    without    any   notice    from 

lb  enspany  that    the.  company  claimed    the    right 

<f  laMTing    tboa«    works,  and   they  go   on    for    a 

ya  or  two,  haviog  the   ose  of  this  tramway,  and 

Mag  paid  Taylor  and  Galland  for  that  asset  among 

tWsmnl  other  aawts  which  they  acquired.    I  do  not 

an,  after  that,  how  it  ia  possible  for  the  railway  com- 

jaj  to  say,  "We  are  enUUed,  after  yon  bava  entered 

<a  lbs  (nth  of  bariog  this  tramway,  after  having  pur^ 

<4«d  with  the  notion  that  yon  had  a  communication 


s  year  colliery  and  the  railway  to  take  off  its 
.  _-!,  we  now  have  •  right  to  turn  ronnd  npon 
J»  «■<■?.  althongh  yoo  have  a  deed  by  which,  on 
W""t  rf  SOOOt,  yoa  are  freed  from  any  interference 
♦•kehalf  ef  the  eompany,  in  truth,  instead  of  the 
mOL,  there  is  to  be  a  snm  of  BOOOt  and  odd  paid 
Wwt  that  can  be  done."  As  to  charging  them  per- 
suslly  with  any  debt,  the  oompany's  counsel  very  pro- 
|(riy  said  that  that  wjs  a  right  which  the  company 
«M  aet  at  any  tinne  insiat  on ;  and  all  that  the  oom- 
Wr««l>»  insist  on  was  the  right  (and  no  more  was 
ortMded  for)  of  extending  the  prorisions  of  this  deed 
ta  tUs  sdditaooal  aom.  It  was  said,  that  the  coirea- 
foefceos  shows  an  acfuiesoenee  on  the  part  of  the 
f**-  I  do  not  go  throngh  it  beeaose,  from  the  first 
■Meat  when  the  pita.'  attention  waa  called  to  it,  they 
y^  it.  The  correspondence  of  1858  ahowa  a 
*«i»ct  Rjection,  on  the  part  of  the  pile.,  of  any  claim 
•s  ta  «x«d  beyond  the  SOOOL  in  respect  of  this 
nupuMuL  The  whole  of  the  correspondence  itself 
«  ia  oridenee,  and  Mr.  Bolt  relied  a  good  deal  on 
iwtiof  that  coneapondence  as  showing  that  the  oom- 
rnj  bad  aeqnieeeed  in  such  a  view.  It  appears  to  me 
•^thws  ia  nothing,  from  the  beginning  to  the  end,  to 
•Mto  the  conclaeion  that  the  pits,  (that  is,  Messrs. 
«^em  and  Stewart)  did  in  any  way  do  anything  to 
*»gnse  the  bei;g«n.  On  the  contrary,  they  posi- 
fi^f  defined  to  sign  the  draft  sent  to  them,  by  which 
■7  "eld  hare  been  bonnd  to  recognise  the  agreement, 
ua  the  only  remaining  point  in  the  case  was,  whether 
«  M  a  Boffieieat  snm  had  been  tendered  before  the 
•JTW  •f  ""»  railway  to  prevent  the  company  in- 
Miag  on  tbeir  strict  rights  under  the  deed,  assuming 
*«»bs  for  JOOOt  only.  That  point  sUnds  in  thU 
•J-:  A  snm  of  SOOi  odd  was  paid  by  Mr.  Taylor,  I 
Wdftat  sm  to  have  been  pud  in  respect  of  the 
"Wot  aad  odd,  the  amount  of  the  bill  sent  in  to  him. 
UWM  sent  te  dear  off  and  radnoe  it  to  an  even  snm  of 
*•«»  priaeifel,  and  I  bold  that  the  company  are 
fWW  to  dednet  that  ram  as  not  included  in  this 
"Wl  The  eooieqnence  of  doing  that  no  doubt  wUl 
m  that  tUa  tender  will  be  somewhat  insufficient,  even 
■jee  apeak  of  the  one  instalment  not  being  due  until 
°"»^  rf  this  year,  I  have  a  little  doubt  as  to  that, 
•j^ss,  aa  I  read  the  deed,  it  seems  to  me  that  when 
•Jwi  is  dsbolt  ia  any  inatalmeot  in  being  paid,  the 
•**  na  beeoaiet  payable.      Therefore  clearly  1 


'  moist  hold  that  the  tender  did  not  amoant  to  the  exact 
snm  which  was  dne.  Then  it  was  said  by  Mr.  Bolt, 
in  that  stats  of  things,  this  conrt  could  not  interfere^ 
the  legal  right  having  accrued,  without  the  full  and 
entire  debt  being  paid  which  had  been  thus  credited. 
But,  assuming  that  the  pits,  are  not  bound  otherwise 
than  by  any  such  circumstance  as  that,  the  pits, 
coming  into  this  court  for  relief,  it  would  be  impossible, 
as  it  seems  to  me,  to  hold,  under  the  ;ircnuist«nces  of 
this  case,  that  any  anch  right  had  accrued,  because  it 
stands  thus  :  There  had  been  repeated  demands  on  the 
part  of  these  gentlemen  to  know  what  was  due,  and 
there  never  had  been  an  account  furnished  from  which 
they  could  know  what  was  due.  On  the  contraiy, 
the  only  account  furnished  misled  them,  and  it  misled 
them  as  to  this  particular  amount.  I  do  not  say  that 
it  in  the  least  binds  the  company.  Taylor  clearly  paid 
that  for  principal  and  not  for  intereat ;  but  the  account 
repreaented  it  as  paid  for  interest.  That  mialed  them, 
and  ;the  pits,  cannot  be  blamed  for  being  mialed  in 
that  respect.  Then  what  waa  done  upon  that  was— 
tbey  calculated  the  whole  amount  of  tbist  debt,  taking 
that  view,  that  the  8872.  was  paid  in  part  discharge  of 
the  debt,  and  in  that  way  made  the  tender  ;  but  they 
aceompanied  that  with  the  statement,  "If  yon  will 
give  us  the  full  amount  of  the  debt  we  will 
pay  all  that  is  due,"  and  the  only  matter  which  could 
throw  any  doubt  upon  that  would  be  one  paasage  ia 
Mr.  Baxter's  affidavit,  in  which  he  says  :  "  I  deny  that 
the  plL  William  Stewart,  in  any  other  manner  than  as 
above  stated,  made  any  offer  to  pay  to  the  defts.'  com> 
pany  any  money,  and  I  say  that,  on  the  said  oooaakto, 
I  explained  to  the  said  William  Steward  aa  the  fact  it, 
that  no  part,  either  of  principal  or  of  interest,  of  the 
moneys  doe  to  the  company  under  the  said  deed  of  the 
20th  June  1854,  had  ever  been  paid,  and  that  upon 
his  (pit.  William  Stewart's)  view  of  the  matter,  the 
company  were  entitled  to  30002.,  with  interest  from 
1856,  and  had  forfeited  all  their  right  by  non- 
payment, bnt  that,  npon  my  view  of  the  eiicnmstances^ 
they  were  entitled  to,"  of  course  to  more.  That  might 
be  veiy  well  if  it  were  not  accompanied  by  what  Gm 
misled  in  the  aoconnt  which  waa  transmitted.  The 
former  account  showed  the  8872.  aa  applied  in  deduction 
of  interest ;  it  dealt  with  it  in  the  same  manner  aa  if 
it  had  been  applied  in  discharge  of  interest  accruing  on 
the  debt.  I  think,  in  that  sUte  of  things,  when  thstjr 
were  so  misled,  it  is  not  enough  for  Mr.  Baxter  to  say 
here,  "  I  told  them  that  there  was  the  whole  amount 
of  30002.,"  whUe  the  account  was  still  rabsisting^ 
which  shows  an  appropriation  of  the  money,  bnt  which 
is  inconaistent  with  that  view  of  Mr.  Baxter.  I  think, 
now  that  we  know  all  the  facts,  there  is  mors  due  than 
that,  and  that  there  is  more  advanced  than  that  ■,  hot 
we  must  remember  this  was  paid  with  that  repreaenta- 
tion  made  which  was  sufficient  to  mislead,  and  there 
was  also  a  distinct  offer  to  pay  anything  to  be  found 
due  and  just  up  to  and  including  the  time  of  the  filing 
of  the  bill.  I  think,  therefore,  I  am  bound  to  hold 
that  the  defts.  have  been  wrong  in  this  ccutro- 
versy.  The  whole  transaction  is  somewhat  in 
the  nature  of  a  mortgage,  in  which  the  mortgagee 
denies  the  right  to  redeem.  I  think,  up  to  that 
point,  the  costs  will  have  to  be  heme  by  the  company. 
Minnte  of  decree.— Declare,  that  on  payment  to  the 
defts.  the  South  Yorkshire  Bailway  and  Biver  Dun 
Company,  by  the  pits,  and  the  deft.  Thomaa  Spicer 
Galland,  or  any  of  them,  of  the  snm  remaining  due  to 
the  said  defts.  the  company,  for  principal  and  interest 
in  respect  of  the  snm  of  20002.  covenanted  and  agreed 
to  be  paid  by  the  indenture  of  the  20th  June  1854, 
after  deducting  the  snm  of  17832.  3s.  1<2.,  paid  to  the 
defts.'  company,  the  tramway  and  works  and  other 
oonvenienoes  erected  and  made  by  the  aoid  company  in 
pursuance  of  the  provision  of  the  said  indenture  will 
become  the  property  of  the  pita,  and  the  deft.  That. 
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Spicer  Galland,  and  that  th<  pits,  and  the  last-named 
deft,  will  be  entitled  to  use  the  same  in  manner  in  that 
behalf  ia  the  said  indenture  mentioned.  Declare  that 
the  earn  of  887/1  lit.  paid  to  the  defts.  the  oompanj, 
on  the  13th  Jan.  18.'>7,  onght  not  to  be  applied  in 
reducing  any  part  of  the  said  (um  of  2000/.  secured  by 
the  said  indenture.  Take  an  account  of  what  ia  dne  to 
the  defts.  the  company  from  the  pit.  Thoe.  Siiicer 
Galland,  in  respect  of  the  sum  of  2UO021  and  interest, 
on  the  footing  of  the  same  indenture,  subject  to  the 
•boTe  declaration.  Usual  directions  as  to  costs.  The 
defts.  the  company  to  be  perpetually  restrained  from 
closing  or  impeding  the  tramway  works  and  con- 
Teniences  as  against  the  pita. 

Solicitors:   Torr,  Janemiy  and  Tagart;   Baxter, 
Jhte,  Norton  and  Co. 


July  25  and  27. 

Baskett  p.  Skeel. 

Jtortgagt— Produce  of  Coiuoh — iMereit — Utvry 

lavn. 

A  mortgagt-d«ed  Ualtd  the  coiaidaration  money  to  he 

400/.,  whtrecu  in    truth    it   vat  the  produce  of 

coniolt,  realiting  only  360/1     It  mat  arranged  that 

400/.  ihould  be  imerled  at  the  loan,  and  interetl  on 

that  turn  paid  by  the  mortgagor.      This  was  to 

indemnify  the  mortgageee  agaimt  any  lot  by  the 

d^rtciation  in  the  price  of  the  ttock. 
Thit  traneaetion  vat  before  the  repeal  of  the  Utmy 

Acti: 
Beld,  that  thit  leai  a  fair  bargain,  and  the  mortgagee 

tntitkd  to  an  account  and  payment  on  that  footing. 

Tbi*  was  %  petition  presented  by  G.  J.  Comer 
and  C  Drnmmond,  as  mortgagees  of  a  leasehold 
property  at  Newington,  Snirey,  in  a  cause  which  bad 
been  instituted  to  administer  the  estate  of  William 
Baskett  the  mortgagor,  and  it  prayed  that  the  usual 
•coonnt  might  be  taken  of  the  mortgage-debt  and 
intoest,  and  payment  out  of  a  fund  in  court 

By  the  mortgage-deed,  dated  the  3rd  Not.  1840, 
after  icdling  the  lease,  and  that  Baskett  the  mortgagor 
bad  occasion  for  the  loan  of  a  sum  of  400^,  the 
premises  were  assigned  as  security  with  a  covenant  for 
payment  of  that  sum  and  interest,  with  the  usual 
power  of  redemption  on  payment. 

The  mortgagor  baring  died,  a  suit  was  instituted  for 
tbe  administration  of  his  estate,  and  the  usual  decree 
and  reference  were  made,  amongst  other  things  duect- 
ing  an  inquiry  as  to  incumbrances  on  the  real  or 
personal  estate  of  tbe  testator.  The  maater  reported 
that  certain  parts  of  the  testator's  leasehold  estate  were 
aubject  to  the  above  mortgage,  and  stating  specially 
that  only  3601.  was  actually  advanced  to  said  testator, 
and  interest  only  on  that  sum  had  been  paid  up  to  a 
oertain  day.  That  in  May  1844,  the  ezeontors  had 
given  notice  of  paying  off  this  mortgage  in  six  months ; 
but,  in  consequence  of  tbe  mortgagees  being  unable  to 
produce  the  title-deeds  or  the  mortgage  by  which  said 
sum  of  360/.  was  secured,  it  had  not  been  paid  off,  and 
no  interest  paid  since  the  day  mentioned  in  the  notice. 
The  petitioners  offered  by  their  petition  to  release  tbe 
mortgage  property,  and  indemnify  the  estate  against 
any  loss  from  the  non-prodnction  of  the  title  and 
mortgage  deeds. 

Tho  mortgaged  property  had  been  sold  under  the 
decree,  and  the  amount  of  the  produce,  S35/.,  paid  into 
court  by  the  executors  and  invested. 

Interest  on  tbe  mortgage  money  from  the  3rd  May 
1844  was  still  due,  and  the  petitioners  submitted  tbat 
they  were  entitled  to  the  360/.  and  six  years'  interest 
on  that  sum,  and  that  payment  should  be  mad*  to  tbem 
out  of  the  fund  in  court. 

The  evidence  as  to  the  mortgage  was  satisfactory ; 
but  a  ^oestioo  arose  wbethar,  under  the  oiraamatanect 


above  stated,  tbe  mortgage  itself  was  not  void  by  the 
Usury  Acts  in  existence  at  the  date  of  tbe  mortgage. 

W.  if.  Jamet,  Q.  C.  and  JolUfe,  for  tbe  petitionen. 

8j>eed  for  the  purchaser. 

mileoeh,  Q.C.  and  Martindale,  Cole,  Q.C.  and  Sur- 
rage,  Otbome,  Q.C.  and  H.  Humphrtyi,  Giffard,  Q.C 
and  Bagthaa,  for  the  several  other  parties.  Tbe- 
cases  as  to  tbe  Usury  Acts  were 

3/oor«  V.  Battie,  1  Eden,  274  ; 
Parker  v.  Ramtbottom,  3  B.  &  Cr.  257. 

The  Vice-Chamcellok  tbongbt  the  mortgage- 
deed  had  been  suSciently  established,  and  tbe  only 
question  was  whether  the  transaction  was  a  bond  fd» 
transaction,  or  only  colourable  and  intended  as  a  mode- 
of  evsiling  the  then  usury  Inws.  He  thought  it  vras 
a  fair  transaction,  and  not  intended  to  evade  tbe  Acts 
against  usury.  If  stock  was  sold  out  by  a  mortgagoc- 
when  its  value  was  low,  and  the  covenant  was  to  n~ 
invest  the  sum  of  stock  sold  out,  the  lender  had  » 
right  to  be  indemnified  against  any  loea  which  might 
accrue  if  the  stock  should  be  depreciated  in  value,  aud" 
this  was  what  had  been  intended  by  the  parties  to  thi* 
transaction.  As  it  did  not  appear  to  him  (the  V.  C.>- 
that  it  was  merely  colourable,  but  that  tbe  evidene* 
showed  that  it  was  an  honest  and  fair  transaction,  th» 
petitioner  would  be  entitled  to  an  order  declaring  the 
debt  of  360/.  and  six  years'  interest  thereon  a  valid  debt 
against  the  testator'a  (mortgogor's)  esute. 

Order  aoeording^i. 

Solicitors,  Chappie;  WPhail. 


(tommnn  ^aXa  <!i:outt0. 


COTTBT  OF  BAjrCKXTFTCT. 

Reported  b^  Oatd)  Cxto  Mackai,  Esq.,  Barriiter-at-l4iw. 

Thwtday,  Sept.  10. 
(Before  Hr.  Commissioner  Faxb.) 
Ex  parte  Samubl  Staduso. 
Aviard  of  damaget  by  the  eommiuimter  by  eontenC 
under  the  l&Srd  tection  of  the  Act  of  1861. 
This  was  a  motion  on  behalf  of  Jamei  Hudson  to- 
prove  for  the  amount  of  damages  to  be  ascertained  by 
tbe  commissioner  for  an  alleged  breach  of  contract  ia 
not  completing  an  agreement  entered  into  on  the  SOtb 
Dec  1862,  for  the  sale  of  certain  premises  in  High 
Holbom  to  tbe  claimant  Hudson  for  325/.,  of  which. 
50/.  was  paid  by  him  as  a  deposit     The  intended  pur- 
chase went  oS  in  consequence  of  four  quarters'  reob 
bung  outstanding. 

Scarlh  sought  to  recover  damages  for  the  breach  of 
the  agreement,  consisting  of  several  items  amonntins. 
altogether  to  181/.  15«.,  and  called  the  commissioner's 
attention  to  tbe  153rd  section  of  the  Bankrupt  Act 
1861,  which  enacts,  that  "If  any  bankrupt  shall  at 
the  time  of  adjudication  be  liable,  by  reason  of  anj-. 
contract  or  promise,  to  a  demand  in  the  nature  o€ 
damages  which  have  not  been  and  cannot  be  other- 
wise liquidated  or  ascertained,  it  shall  be  lawful  for 
tbe  conrt  acting  in  prosecution  of  such  bankruptcy  to- 
direct  such  damages  to  be  aaaessed  by  a  jury,  either 
before  itself  or  in  a  court  of  law,  and  to  give  all  ne- 
cessary directions  for  snob  purpose ;  and  the  amount  ot 
damage,  when  assessed,  shall  be  proveable  as  if  a  debt 
dne  at  the  time  of  the  bankruptcy :  provided  that  ia 
case  all  necessary  parties  agree,  the  oonrt  shall  hav» 
power  to  assess  such  damages  without  the  intervea- 
tion  of  a  jury  or  a  reference  to  a  court  of  law. 

Doteie,  on  behalf  of  tbe  bankrupt,  opposed  the  ap> 
plication.  He  said  an  action  was  brongbt  by  HndaoiL 
in  April  last,  and  was  making  no  progress. 

Searth  said  that  was  owing  to  the  bankruptcy. 

Z?owM  drew  attention  to  tbe  concluding  words  of 
tbe  section,  *■  provided  that  in  case  all  neosaary  partis* 
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t(tM,  tk*  ooort  ilull  hare    power  to  asnas  aach 

lunga  withoot  th*  iatnmition  of  a  jarj  or  a 
lAniicf  to  a  ooort  of  law."     He  was  not  a  oon- 

■atbg  pvtj,  bat  objected  to  the  ioterrentioa  of  tba 

ant,  ad  tfatnfore  it  had  no  joriidietion. 

Sartk  contended  that  the  aaaent  of  the  bankrupt 
w  Mt  nqmred,  inaimnch  aa  he  waa  not  a  neceasary 
fitj  to  thoe  proceedings.  The  aasigoee  and  the  eredi- 
tn,  who  alooe  were  interested  in  the  diTidends,  were 
til  nat— ij  parties  within  the  meaoiDg  of  the  Act 
llthef  wa«  driren  togotos  jmry,  itwoold  onW  ran 
q  aliigesBoant  of  oosts  ;  whereas  the  commissioner 
«is  faiie  as  competent  aa  a  jury  to  assess  the 
itBfa.  The  banlcmpt  had  entered  Hndson  in 
Uiicbajala  u  a  creditor  for  SOL,  and  rather  than 
ft  ti  a  jaj  he  wonld  be  content  to  talce  that  50^ 

Hr.  CedimisBoner  Faxe  obserred  that,  considering 
tk  mmplicttinn  of  thia  affair,  and  the  haiard  of  its 
pi^taaJBi7,  he  thought  that  offer  had  better  be 
■wpted.    It  would  asre  expense  to  all  parties. 

timt  said  that  be  was  irilUng  to  let  the  proof  stand 
fmSOL,  and  aa  tbers  was  no  asaignee,  the  bankrnpt 
•■  tie  anij  pefson  who  could  be  brought  there  to  con- 
tut  the  |inof. 

The  Cotnrr  then  directed  that  the  proof  should  be 

for  50t 

Tit  proo/  MOf  aeeordmg^  admiUUi. 


inOXST  01"  KASITIUE  IiAW   CASES 
(XXCBFTINO  SAIiVAQB  AWABDSJ 
FaoK  1«37'td  186a 
(OMMMWd  ftvm  p.  M.) 

CU-1W  U«  Tnm  BaroRl,  H.&,  wO  iIt*  an  Um  HarithM 
>^fmm  lij»i<  tnm  MtakMlau  Tatm  raw.  Tbb  Dlgw  will 
■Mb  ill  (oaapl  tk*  Sdrap  Awuda)  iteelihd  ftm  lUf  ts  Not. 
EM,  A  n^  «r  ikt  Salngi  Oitm  dutiis  tba  Mm  pailod  to 
•l|Mtotlalk>I.awTuuiJ 

SET-OFF. 
*'IMI(kt,'*U«S,aatoAnnilcaa  law;  hot  aeeetdlDg  to 
Engllali  law, 
MU.  A  Mt-eff  on  account  of  damage  to  gooda  cannot  he 
I*****  ta  aa  actiia  (br  freight     The  damage  moM  ke  the 
■*!■»  er  a  ereae-aetlon  :  {,A.Ut%  t.  Wymark,  CItj  SherllBi' 
(aat,  Mllckell's  Maritime  Begiater,  Nor.  %%,  1863.) 
MS  t.  Where  there  was  an  a4Jiittment  o(  a  partial  loas 
■' aa  the  poller,  h«l(l,  Uiat  In  an  action  bjr  the 


•and  fcc  the  partial  loaa  the  onderwrlter  coold  not  plead 
t«M>  (or  Inawaaea  prmlams  equal  to  the  amount  ad- 
>M:  (£wUf  T.  BmMf,C.r.,-im»  10,  ia»3,  MIT,  Mil, 
*tt^l ;  I  C  L.  a  691  i  AmoBid  114.) 

'■*'  (laiiilluB  aa  |«  lonraaoa  broker'e  right  to  set  off 
"*,*■*■»  pnmloma  doe  to  nnderwriten :  (7%<  ^aa  Ro— ; 
{kMAaaiaAtraT.  Ai««  sad  oM<r>,  Q.  &,  Jan.  IS,  18A8. 
«W*ve«K«e.) 

.  *Wa  Clalmof  aet-oirin  a  case  relaUre  to  damage  to 
^■js  tj  ealiittoB.  Action  bnmgbt  under  6lh  section  of  M 
•Kc  (ft.  lo  aaita  for  Memsa'a  wages,  the  inrarlable 
IMicekasbeen  to  adjuat  theaeeonnta,  to  make  allowanoe 
■TMniMta  and  slope  tarnlabed.  The  decision  In  the 
.■r«iiii-«  case  waa  for  the  sake  of  Jaitlee  carried  perhaps 
to  tdntttai  extant  Practies  In  conrU  of  United  Statei 
"■"•■wl  with  that  in  the  Conn  of  Admiralty  here,  aa  to 
«>ln<imtB:  {nt  Dm  fnadMce,  A.  C^  Dte.  3,1861;  « 

'■t.i^x.a.461.) 

8HABES  OF  A  SHIP. 

'JK  aeatnls  holding  sham  In  an  enem  j'a  ship,  held, 

•  as  aaiharltr  of  Lord  Stowell,  not  to  be  entitled  to  resti- 

tinaslacaasofcaptare:  iTht ftimiu,  A.  C, ialj i>  18M; 

J*^Or^d.aatut«rff,A.  COetlO,  18M;  1E.AA. 

.^    .  SHIP. 

(wiks  ■Abaadooment"  ■*  Bottomrr,"  •'OoUlslon,'' 

"  Salrage,"  Ac, 

jjinax  vo  oosiBsm. 
*■  '■'"■ag  Ship  off  the  graoadaftCTdlschargs  of  Cargo, 

n.  lam  ofShlp, «»« to  W6I. 
m.  Sals  at  Ship.  M«8  to  lOSl. 

'*Bet1eao  Ship,  M6S. 

AaSgomant  of  Freight,  Kn. 

<  iiMiuLai  to  Ship  agroand,  attar  laadtog  Cargo,  MAS. 

Maatthivwa  oferboaid,  M«7. 

iaarada,WTt 


Brokers  (Ship),  Liabilitr  ot  9078. 

Clasaiacation  of  Ship  ia  Llojd'a  Begtster,  lOIS. 

Freight,  >067,W78. 

Interest  on  toaaes,  2061. 

Liens,  a068. 

Loss  of  Ship,  J0S6  to  S062  and  «064. 

Master's  AnthorUr  to  seU  Ship,  106i,  3070,  a07(,  M;7,. 
2082. 

Mortgage,  2068,  2081. 

Particular  Averagee.  (&e"ATerage— Partlealar.")' 

Part  Owner,  2078. 

Kegistrr,  2066,2066  a. 

Rcatltntion,  2072,  2074. 208a 

Sale  of  Ship,  2063  to  2081 

Salrage  (Sale  of  Ship  to  pay),  2069. 

Seaworthiness  admitted  by  a  Qedal  Policy  of  InsarancS' 
on  Sbip,  2060. 

Slare  Trade,  20M. 

Sontb  Sea  Fishery,  2061. 

TiUe  to  Ship,  2066, 2077. 

Wages  o<  Seamen,  2068. 
L  Asaiamia  Sair  orr  tu  aaooiiD  arbb  DtsoaiBOB  or 

Caboo. 
206S.  Role  oflaw  as  to  whether  expensee  getting  ship  o<r 
the  ground  after  her  cargo  Is  dtacharged,  are  a  autleet  ot 
general  or  partlcnlar  anrage  ;  (Tht  Siw»do»  ;  Joi  y. 
LangUm,  Q.  B.,  June  II,  SMppinf  QauUt,  Jnne27,  ISM;- 
26  L.  J.  97,  (].  B. ;  Amoold.  922. 932.  See  full  report  Of  Lord* 
Campbell's  Jadgment  In  aiUppbtg  OauUt,  April  24,  1837, 
Uonm  T.  ioma,  Q.  a,  April  21  and  22, 1837;  HarrtsoaV 
Digest  103;  6  EL  A  BL  779;  S  Jnr.  N.  S.  109 ;  26  U  J.  97. 
q.  B. :  Amonld,  932, 9331    5m  **  Oeneral  Arerage.") 

II.  Loss  or  Sair. 
(Sm  also  "  ConstmcUve  Total  Loas,"  "TotsI  Loss,"  aDl 

Mo.  2069;) 
2096.  A  ship  on  the  strand  sold  (or  3S0L  Ths  purchaser 
after  three  weeks  succeeded  In  getting  her  off,  and  repaired 
and  sold  her  at  a  profit  of  301.  Verdict  against  under- 
writers for  a  loul  Iocs  of  consent:  (ThtUgktnimg;(lHipy. 
Taylor,  C.  £.,  Jfly  I.  1837,  SMfpiiig  Oattttt.) 

20)7.  Ballast  harlog  been  Improperly  thrown  orerboard 
to  order  to  allow  ship  to  enter  Sunderland  with  a  low  ttdOb 
tn  consequence  of  which  the  ship  wsa  lost,  nnderwrlteis 
held  liable:  iDlx<m  r.  Sadler,  C  B..  June  T.  1839 1  8  M.  * 
W.  839;  Uarrlaoa's  Dlgsst,  2009;  BUdyard'a  edition  of  Park, 
483.) 
2038  to  2062.  Thsse  Mos.  will  be  snppUed. 
III.  Salb  or  Suit. 
(Sm  also  "Rsglitiy,''  "BesUtntloo.") 

2063.  Bills  granted  under  a  special  agreement  for  thv 
parchaaeofaablpbyona  of  two  parchasan  tor  balance  ot 
the  price,  not  being  paid  by  the  grantor,  he  having  becoms 
bankrupt  the  other  purchaser  was  held  liable  for  payment 
of  the  unpaid  purchase-money:  ILfim  t.  CAadn,  Kolis 
Coan,  May  24,  1837,  ShippiDf  OattlU.) 

2064.  Ship  sold  aa  a  wrack  and  resold  by  purchaser  at  » 
proDt  after  repairing  her.  Verdict  against  underwriters  In 
a  total  loss  of  consent:  (Hu  LifhSiiat ; -Criip  t.  Taftar, 
E.  C,  July  I,  1837,  SMppiKQ  OaitUt.) 

2063.  The  master  of  a  ship  baa  power  to  aall  her  la 
caaea  of  abaolota  neceealty,  to  do  the  beat  for  all  concerned, 
and  therefore  to  dispose  of  her  for  their  beneflt  t  (ffmlsr  r. 
Parker,  it.,  E.  C,  Dec.  II,  1839,  aud  Hor.  7,  1840;  7  M.  Jk 
W.  322;  Amoold,  233;  Shee's  Tentorden,  19.) 

2068.  American  ihip  sold  under  decree  of  Admiralty 
Court.  Title  perfect  without  the  register.  The  court  re- 
fused a  monition  to  bring  In  the  reglater,  as  it  might  lead., 
to  a  sale  by  order  oi  this  court  being  constdeted  a  defectlTS 
title  without  the  reglater,  which  the  Amertcan  oonaol 
refused  to  giro  npontheground  that  It  waa  his  duty  to  sand 
It  to  the  Secretary  of  SUte  In  the  United  SUtea.  In  case  of  • 
Britiah  ship  it  might  be  necassary  to  require  deUrery  o(  ths 
reglater  at  the  Cuatom-honse,  and  toe  court  might  la 
such  sn  instance,  exercise  a  proper  Jurladictlon :  (!%•■ 
Trewuml,  AC,  Jan.  13,1841;  I  W.  Bob.  162;  Pritcbard's 
Digest,  418 ) 

206S  a.  An  nnreglstered  sgreement  with  owner  of  ship 
could  not  be  enforced  sgainst  ship  vr  proceeds  under 8  A4 
WUI.  4.  e.  83,  a  31,  and  8  A  9  Vict  c  89,  a  34.  JfcOsisMiit 
*.  BtukiH,  V.  C  C,  Feb.  7.  1830. 14  Jnr.  473 ;  19  U  J.  213... 
Oh.,  founded  upon  in  7Vk<  Uttrpoet  Sormitli  Bant  t. 
Turner,  V.  Ch.  C,  July  24  and  23,  I860,  where  It  was  held 
that  a  mortgage  not  in  the  form  ptaacrlbed  by  Merchant 
Shipping  Act  Is  inralld :  (3  L.  J.,  M.  8.,  84.) 

2036  b.  Sale  of  ship.  False  representation  as  to  descrip- 
tion of  material :  (ITrVU  V.  OootM,  2  Scott  M.  B.  633( 
Hartlaoa's  Digested  Index,  yesr  1841.) 

2067.  A  ship  baring  snstained  damage  near  Caleatts,  ths  - 
captain,  who  was  owner,  came  to  England,  settled  with  the 
underwriters  on  sbip  for  30  per  cent  and  then  returned  to. 
Calcutta,  where  he  sold  the  ship  Instasd  of  repairing  her. 
Underwriters  on  flight  held  not  liable  (or  a  toUl  loss  r 
IThe  Uary  Anne;  Oeayjksr  r.  Aorei,  ().  a,  Feb.  29,  ItSI, 
Shipping  Oazeite.) 

2068.  Effect  of  mortgage  claims  or  Ileus  for  bottomiy  or 
seamen'a  wagta  where  the  abip  Is  sold  at  a  foreign  port 
by  the  master  In  case  of  neeaaally.   Coaeaalmaat  si  Hi* 
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-vzittMioe  of  *  bottomry  bond  Arora  Uw pareb*wrwonld 
«•  t  frmod:  (ncOxtariM,  A.  C,  Hncli  3,  lUI,  ahippinj 

S069.  Tbo  loos  eonBeqnent  on  tho  n]e  of  iblp  under 
decree  of  the  Admiralty  Conrt  to  pay  salraffe,  bocauM 
•«r  the  owners  refasloe  to  glre  bail,  is  not  recoverable  from 
underwrltera :  (7Vt«  BAe;  Roittto  r.  Ounuy,  C.  P.,  May  30, 
ISM.  II  C.  B.) 

307a  By  the  maritime  law,  ai  well  at  by  the  law  of 
England,  tli«  sale  of  a  ship  by  tfae  maater  can  be  Jnstlfled 
only  by  Imperatire  necessity.  Condemnation  by  a  Tice- 
•dmiralty  conrt  not  concloslre.  Sale  of  a  BriUsb  ship  by 
aaral  offlear  who  bad  charge  of  her  after  being  recapmred 
from  piratea  held  void,  in  the  absence  of  necessity  being 
■bown:  {Tht  Blum  Corniih,  A.  C,  Jnne  »  and  18,  I8S3, 
I  E.  *  A.  R.  36.  Bnt  sea  Uaclachlan  on  the  Law  of 
Uarchant  Shipping,  161,  a*  to  the  decision  in  Cammtltj. 
'«mrA3H.*K.  617.) 

M7I.  Liability  of  purchasers  of  a  ship  from  the  ship- 
knlldar  to  the  holders  ot  a  proTlons  assignment  by  bill  o( 
•ale  of  the  ship  while  building :  {Rtid  T.  eairbank,  C.  P., 
Jnly  l»68. 1  C  L.  a  7«7.) 

3071.  Erldence  and  documenta  required  to  establish  a 
«lnlm  ibr  restitution  of  a  captured  ship,  sold  by  an  enemy 
to  n  neutral.  Just  before  the  commencement  of  or  during 
war:  (Tht  Jcham  Cliriitopht,  A.  C,  Oct.  13,  IM4,  Spinlis' 
Prisa  Caaea,  n ;  Th*  ChritUiu,  A.  C,  Oct.  18,  ISM ;  Tht 
Snutt  Jttrck.  A.  C  Dec.  6,  I8S4.  IE.*  A.  R.  90  and  101  j 
and  thaOetkuk,  A.  C,  Dea  16  and  »,  I8M,  I  E.  *  A.  B. 
•444.) 

rib  t«  toHtimied.) 


Xtelanli.  (a) 

COtTRT  ox*  APFEAI.  IN  CHANCSKT. 

Beported  by  Edkurd  T.  Bxwlct,  Est.,  Banister.«t-law. 

MbudcH/,  If 09.  %i. 
(JUhtt  the  Loud  Cbahcellob  and  the  Lord 
JusnoK  OP  Appeau) 
RaCoxsm. 
SeeonJoTj/  mndenet—Old  eopg  of  hit  tbtd—Tnut 
term — Statute  of  limitaliom. 
A  doettment  purporting  to  be  an  old  copy  of  o  ha 
deed,  toierebf  certain  Aarget  on  land  were  created, 
taming  fHm  the  custody  of  the  owner  of  one  of 
tkete  ekarges,  it  not  admittiUe  in  evidence  against 
the  oioner  of  the  land  without  being  proved. 
A  term  of  500  yeart  was  vested  m  trutteu  for  the 
purpose  of  raiting  a  charge  of  30001.     No  part  of 
thit  charge  wot  raited,  but  interest  on  2000/.  wot 
paid  to  ike  parties  entitled  to   the   entire  charge 
wim  rowaii.     iVa  interett  had  been  paid  on  the 
rematmng  lOOOUfor  tgtwardt  of  forty  yeart  : 
<imre,  wot  a  elait*  on  foot  of  thit  lOOOt  barred  by 
the  Statute  of  Linutationtt 
This  ease  came  before  the  conrt  on  m  appeal  from 
4m  order  of  Dobbs,  J.    Under  »  settlement  ezecated  on 
the  mtiriage  of  Anthonj'  Coane,  in  1780,  a  term  of 
IMO  rears  was  raited  in  trosteea  for  the  purpose  of 
vaising  a  snm  of  SOOOf.  for  the  yoanger  obildien  ot 
the  mairia^  (as  alleged  b7  the  appa.)  to  be  diitri* 
boted  amongst  them  in  saoh  proportion*  as  Anthony 
Coane  shonld  by  deed  orwill  appoint;  and  in  defatUt 
«f  appointment  eqnally  ;  and  rabjeet  thereto  the  esUte 
waa  limited  to  the  first  and  other  sons  iu  tul.    This 
indeotare  of  settlement  was  dalj  registered  OB  the  10th 
May  1788,  bnt  the  original  deed  bad  been  loct  long  prior 
*)  the  commencement  of  the  present  (ait.    Anthony 
Coane  died  in  Jan.  1821,  and  of  bis  marriage  there 
were  issoe,  Henry,  the  eldest  eon,  and  three  younger 
-ehildren,  Balph,  Mary  and  Martha.     Henry,  Mary  and 
Martha  anntived  their  father.     Balph  died  nnmarried 
■and  intestate,  and  some  doabt  and  controversy  existed 
as  to  whether  he  had  sanrired  Anthony  Coane  or  not. 
Mary  married  Mr.  Dennis,  and  Martha  Mr.  Alling- 
bam.    On  the   death  of   his   father,  Henry    Coane 
entered  into  poneasion  of  the  estate,  and  Mr.  Coane, 
4he  preient  owner,  daimed  nnder  the  will  of  Henry. 

M  n«mtiie/rMArM,  bypermisskn. 


The  SOOOU  had  neyer  been  raised,  nor  had  iiy  ap- 
pointment of  it  been  mads  by  Anthony  Coane ;  bnt 
interest  on  two  sereral  stuns  of  lOIKM.  had  been  paid 
regularly  to  Mrs.  Dennis  and  to  Mr.  Johnstone,  the 
assignee  of  Mrs.  AUingham's  ahan.  The  owner  of 
the  estate  baring  presented  a  petition  for  sale  in  ths 
Landed  Estates  Coort,  at  the  hearing  before  Dobbs, 
J.,  on  settling  the  isehednle  of  incombrasces,  a 
elaim  was  adranced  on  behalf  of  Mrs.  Dennis  to  a 
charge  of  1333^  6s.  6d.  on  the  following  groonds: — 
In  the  first  place  it  waa  alleged  that  the  30001.  bad 
been  settled  by  the  indentnre  of  1780  on  the  yomgec 
children  of  Anthony  Coane.  The  original  deed,  ss 
has  been  already  mentioned,  hadj  been  lost,  and  tks 
memorial  of  registration,  which  did  not  diaiclose  tht 
trusts  very  fully,  represented  this  snm  aa  being  a  pro- 
vision fat  "the  issue"  of  the  marriage.  Twodoet- 
menta,  bowerer,  were  prodooed,  porporUng  to  bs 
ancient  copies  of  the  settlement  of  1780,  and  in  thsss 
tbe  trusts  of  the  3000^  were  stated  to  be  fur  ths 
yonnger  ehildren.  These  old  copies  bad  been  fixuid 
by  Mr.  Johnstone  in  a  portmantean  whioh  Mr.  Alliig- 
ham,  the  son  of  Martha  Coane,  otherwise  Allingbans 
had  left  behind  in  the  bouse  of  Mr.  Johnstone.  Ut. 
Johnstone  was  the  brother-in-law  to  Mr.  Allfaigbaa, 
and  had  parobased  and  obtained  an  assignment  of 
the  share  of  Mrs.  Allingham  in  this  snm  of  3000L 
The  copies  when  found  were  along  with  other  doca- 
ments  of  tbe  Coane  family  and  deeds  of  both  a  latsr 
and  earlier  date..  They  corresponded  with  the  memorial 
of  reg^tration  as  far  aa  it  went,  and  one  of  them  bad 
iodoned  on  it  a  correct  certificate  of  registratioii.  It 
was  further  alleged,  that  it  had  always  been  lbs 
reputation  and  belief  in  the  family  that  this  ohsrgs 
was  for  the  yonnger  children  alone.  It  was  then 
asserted  that  Balph  Coane  had  survived  bis  father,  and 
that  upon  Ralph's  death  the  sum  of  1000/.,  to  whid 
he  was  entitled  as  one  of  tbe  yonnger  children,  bad 
accordingly  become  distributable  amongst  his  next  <t 
kin,  vis.  Henry  Coane,  Mary  Deunis  the  claimant,  aid 
Martha  Allingham.  The  two  principal  qnestiai* 
involved  in  tbe  present  case  were  the  followhig: 
first,  whether  the  old  copy  of  the  settlement  of  1780 
was  admisnble  in  eridence  withoot  proof ;  and  in  the 
next  place  whether,  granting  its  admissibility,  the 
claimant's  right  to  recover  the  proportion  of  Balph's 
share  was  barred  by  tbe  Statute  of  Umitatioas. 
Dobbs,  J.  admitted  the  copy  of  tbe  deed  in  evideaasv 
but  disallowed  so  much  of  tiie  claim  as  was  eqnivilat 
to  the  proportion  of  Balph's  share,  on  the  ground  that 
it  was  barred  by  the  Statute  of  Limitations.  From 
this  order  Mr.  and  Mrs.  Dennis  now  appealed. 

The  Solieitor'General  (with  him  Zowy)  tct  tb* 
apps. — When  the  owner  presented  his  petition  in  tbe 
Landed  Estates  Court,  in  order  to  effect  a  sale  of  this 
property,  the  petition  represented  tfae  estate  as  being 
subject  to  the  ineimibrances  comprised  in  the  third 
schedule  annexed.  Amongst  these  incnmbrances  il 
found  the  following:  "  Charge  of  10001.,  part  of  a 
charge  of  3000/L  late  Irish  currency,  created  by 
Anthony  Coane  for  his  younger  children."  In  tbe 
statutable  declaration  of  the  owner,  aad  again  in  tbe 
schedule  of  incumbrances,  as  set  down  for  final  aettle- 
meot,  this  sum  of  3000A  is  stated  to  be  charged 
by  tbe  marriage  articles  of  1 780  as  a  provision  for  ths 
yonnger  children  of  the  marriage.  Thna  by  tbe  retp.'t 
own  admission,  independent  of  any  further  evidence, 
it  is  established  that  this  charge  was  for  the  yooigv 
children  of  Anthony  Coai:e,  and  Re  Powtr't  Estalt, 
1 1  Ir.  Ch.  295,  ia  an  authority  that  the  owner  if 
estopped  from  objecting  to  incumbrances  that  have 
been  admitted  by  his  own  affidavit.  In  the  absence  of 
the  original  the  eopy  of  the  deed  of  1780  is  admiaaibls 
as  secondaiy  evidence.  It  was  found  by  Johnstone, 
who  is  one  of  the  family,  and  tbe  owner  of  a  chaise  on 
the  estate,  in  the  portmantsaa  of  Allinghatn,  Martha 
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Cwu'i  MB.  In  Boiler's  Nisi  Frius,  p.  254,  it  is  laid 
dmtkat '  when  possession  has  gone  along  with  a  deed 
an;  pm,  the  original  of  which  is  lost  or  deslrojed, 
sa  M  wfj  or  estnct  may  b*  pron  in  eTidenoa  withoat 
kaag  proTcd  to  be  true,  becaoso  in  soch  case  it  may 
ka  isfosBbla  to  gira  bett«r  •rideoee.'*  As  to  the 
put  ia  rtfemee  to  the  Statute  of  Limitations  there 
ii  a  nilisisting  trost  taim  of  500  jears,  nnder  which 
tia  tnslee  (who  is  a  tnutee  for  the  entire  snm  of 
XM.)  ai^t  take  poaseaaien  at  any  time,  supposing 
ihst  tkn  wss  no  payment  of  interest  on  a  portioa  of 
thecbaigi: 

Cn  T.  DolmoM,  2  De  0.  H.  &  G.  593 ;  17  Jnr. 

97;  22  L.  J.  427,  Ch.; 
reisi;  T.  Lord  Walerparle,  13  Sim.  304  ;  a.0.  on 

spfeal,  15  L.  J.,  N.S.,  63,  Ch. ; 
Bmt  T.  Batemum,  10  Ir.  £q.  360. 
Vko  there  is  a  aubeisting  term  under  which  the  tmstee 
<u  oter,  the  case  is  within  the  nTiog  of  the  25tb 
SMtiai<ftbe3&4  WUL4,e.27.        ' 

^•OtMa,  Serjt.  (with  him  Wmrmt,  Q.  G.)  in  sap- 
fort  tf  the  Older  of  the  court  below.— This  alleged 
(0|7  of  the  settlement  of  1780  is  not  admissible. 
Smm  T.  Aanren,  12  Ir.  Oh.  358,  is  a  far  stronger 
OH.  Tbece  the  copy  tendered  in  eridenoe  came  out 
rf  the  proper  custody,  and  had  a  certificate  on  it  by 
tte  faaily  solicitor  that  he  had  compared  it  with  the 
MigiBal,  and  yet  it  was  rejected :  (i>oe  t.  Wittamb, 
f  Ei.  601.)  Here  there  is  no  proof  of  its  being  a 
Mpy,  nor  of  tha  eziateaoe  at  any  time  of  the 
■Vtal,  and  the  custody  is  not  such  ss  ean  be  con- 
lUoad  the  proper  one.  It  must  be  treated  then  as  if 
i  *■•  set  cridaiioe.  The  80001.  being  dirisible 
•■"Pt  all  the  ehildren  of  Anthooy  Coane,  it  doee 
MaflMt  the  r«sp.'s  ease  whether  Balph  (Urrired  hit 
Athir  or  not.  If  he  died  before  him,  on  Anthony 
CmA  death,  Henry,  Uary  and  Martha  became 
MilU  to  100(M.  each.  If,  on  the  other  hand, 
Bi^  nrriTed  his  father,  each  child  would  haTs  a 
ikn  amounting  to  7S0t,  and  when  Balph  subss- 
^■tly  died  nomarried  and  intestate,  aa  his  portion 
kcaae  distributable  amongst  Henry,  Mary  and 
Kctha,  aa  his  nest  of  kin,  they  would  each  have 
a  total  share  in  this  erent  alto  of  lOOOiL  From 
tk  time  they  became  ao  entitled,  interest  was  paid 
<i  2000JL,  but  for  the  last  forty  years  no  interest 
*M  Sfar  paid  on  the  remaining  lOOOJ.,  nor  would 
tte  jicatat  ease  hare  ever  been  put  forward,  but 
■I  the  atatenient  which  had  been  made  in  the  peti- 
tefgr  sale  by  the  miatake  or  inadTertenee  of  the 
**Mr-  It  would  be  a  atartling  doctrine,  indeed,  if  an 
**>B  is  to  be  met  by  this  gmati  t$tcpptl,  if  be  make 
a  itKoBaot  in  refarenoe  to  the  rights  of  other  penoos 
•■iniy  to  the  fact,  whereby  the  rights  of  these  parties 
waot  alENisd,  and  by  which  they  are  not  in  any  way 


PiSfoUy.  StraUmt,  1  De  G.  F.  &  J.  51 ; 

Jtrdm  T.  Jfoaiy,  5  H.  of  L.  Cas.  185. 
Iidepcndently  of  the  SutaU  of  Limitations,  the  court 
<<fl  set  hsten  to  stale  demanda : 

^Ttomt  T.  Wkitt,  28  Bear.  303; 

StitrU  r.  TtmtUdl,  4  Hare,  357. 
^"rtn,  Q.C.,  for  the  same  party,  cited 

fafitr  T.  Aents,  3  Sm.  L.  Caa.  613; 

milU  r.  Ltgmrtom,  2  De  O.  F.  &  J.  60& 
'£•<"  I  replied. 

1^  Uma  OajLKatmon. — In  support  of  the  app.'s 
*■*>!  tkei*  b  nothing  before  us  but  this  memorial  of 
^  Mniafa-settlement  of  1780.  I  am  clearly  of 
ifaaa  that  thie  copy  is  not  admissible  in  eridenoe. 
Vbaa  eipisi  are  tnind  with  penons  who  are  owners 
tf  the  kad,  the  case  may  be  different ;  but  here 
tta  deeooMot  cornea  from  the  custody  of  parties 
IMIiag  (enratd  daima  adrene  to  the  righta  of  the 
**>v.  The  pMSige  in  BuUer's  Misi  Prios  is  Tery 
" » M  ID  •DtlMrity,  and  ereo  if  it  were  good 


law,  it  is  not  applicable  to  the  present  case.  Tits- 
copies  being  rejected,  then,  nothing  remaina  but  the 
representations  of  the  rasp.  It  would  be  rety  hard, 
indeed  that  a  party  ahotUd  be  bound  by  allegations 
which  hare  in  no  reepeot  altered  or  affected  the  righia 
o(  others.  Whether  the  term  would  be  baned  or  not 
by  the  Statnte  of  Limitations,  I  do  not  take  upon 
myaelf  now  to  decide.  My  impression  is  this — it  would 
not  be  barred ;  bnt  I  do  not  mean  to  be  bound  by  this 
expression  of  my  opinion,  aa  the  question  is  one  of 
mnch  difficulty,  and  one  requiring  some  oonsideratioa- 
to  determine. 
The  LoBD  JusncB  concurred. 


OOTTBT  OF  QXraXirS  BENCH. 

Baported  bj  Wuuax  Woodlock,  Esq.,  BarrMer^t-Law. 

Tvesdm/,  Ftb.  3. 
(Before  O'BBior,  Hates  'and  Fitzobrald,  JJ.) 

AU.EN  t>.  Cabvku. 
Timibtr—Covancmt  to  kt^  ••  repotr — ExMfliom 

Damojti. 
Wkm  a  boss  ooateMad  a  eotaumt  on  tie  tmmfm 
purl  to  knp  Ike  demittd  premi$et,  and  aO  teifnvM- 
wtaUt  lAereon,  m  rq)acr,  aad  abo  as  OK^ftiam  if 
tie  hmdlard.  of  all  timber  trtn  groming  on  At* 
premitu,  and  a  resemtfton  of  a  rijpU  K^ftngrtu  ra 
tkeprtmiu,  aad  tkt  t*»tmt  $»Jfisrtd  tk»  timitit  t»  iu 
cut  domt! 
Slid,  tJUU  lie  kauOord  eoML  wit  rteeetr  dnmtfm 
agaiut  Ike  tmaiit/or  tit  cuttmf  doimn>ftht  timSar, 
m  am  actioit  os  tie  eovtmmt  t»  kttp  tkiprtmitu  iH 
r^iair. 

This  was  a  motion  to  show  eauie  agaiott  •  es»- 
ditional  order  obtained  by  the  deft.,  that  the  verdiet 
had  for  the  pit.  at  the  Kerry  Summer  Assiiea 
for  1863,  before  Keogh,  J.,  tboold  be  redueed 
from  the  sum  of  70L  to  tlM  stun  of  lOL,  pnisuant  t» 
leare  reaerred.  The  action  waa  brought  to  recoeer 
damagea  for  breach  of  oorenints  to  repair  ooutained  iit 
two  leases.  As  ths  oorenanta  in  both  leases  wer» 
preossly  similar,  it  ia  neceasary  only  to  state  the 
pleadings  and  facts  with  respect  to  one  of  them.  The 
summons  and  plaint  oomplaiaed  that  William  AUea, 
the  grandfather  of  the  pit,  being  seised  in  fee  of  par* 
of  the  lands  of  LisoongiU,  containing  sixty  acres,  1st 
the  same  by  deed  to  the  deft.,  to  hold  for  tweoty-oo* 
years  from  the  35th  March  1855,  and  deft,  entered, 
and  deft,  by  said  dsed  coTenanted  with  the  said 
William  Allen  and  his  heirs,  that  he,  the  aaid  deft., 
ahould  and  woald,  daring  the  continnanoa  of  the  aaid 
demise,  preserre,  uphold,  support,  maintain,  and  keep 
the  demised  premises,  and  ereiy  part  theceof,  and  aU 
improTomente  made  and  to  be  made  thereon,  in  good 
and  anffident  order,  repair  and  condition,  and  at  th* 
end  of  the  said  term,  or  other  eooner  detetminatioo  at 
said  demise,  should  and  wonld  so  leare  and  yield  i^ 
the  same  unto  the  said  William  Allen,  his  heirs,  exeen- 
tors,  admiAistraton,  or  aatigna,  and  afterwards^  during 
the  said  term,  the  said  William  Allen  died,  and  there- 
upon the  reveraion  in  fee  of  the  said  demised  landa 
became  vested  in  William  Allen,  the  father  of  pit.,  a» 
heir  of  the  piL's  grandfather,  and  afterwards  the  said 
William  Allen,  the  plt.'s  father,  died,  and  the  rsrer- 
aion  descended  to  and  became  veeted  in  the  pit.,  and 
afterwards,  during  the  said  term,  while  the  deft,  waa 
in  possession  under  said  deed,  the  deft,  did  not  pi^ 
serve,  uphold,  support,  tnaintain,  and  keep  the  said 
demised  premises  and  erery  part  thereof,  and  all  inv- 
proTementa  made  thereon,  in  good  or  sufficient  order, 
repair,  or  oondition,  but,  on  the  contrary,  did  auffar 
and  permit  said  premises,  and  the  feocea  thereon,  and 
the  bouses  therooo,  to  be  out  of  repair,  and  iaaioia 


Digitized  by  LjOOQIC 


86 


THE  LAW  REPORTER. 


[Vol.  9. 


Ibblaxd.] 


Allen  v.  Carver. 


[Ibelaso. 


>«ODditioD,  and  did  causa  many  of  said  fences  to  be 
ttarown  down  and  levelled,  and  did  cut  down,  and  allow 
/to  be  cot  down,  and  did  take  and  carrj  away,  and 
allow  to  be  taken  and  carried  away,  from  off  said 
premises  a  great  namber  of  large  and  raluable  trees 
'frowiDg  thereon,  and  whieb,  while  growing  thereon, 
greatly  added  to  the  valne  and  appearance  of  said 
premises,  and  did  alio  eat  down,  take,  and  carry  away, 
and  did  permit  others  to  cot  down,  take,  and  carry 
away  from  off  said  premises  a  great  qaantity  of  Taln- 
4ble  and  ornamental  shmbs  and  holly-trees  that  were 
growing  and  standing  thereon,  and  did  cat  away,  and 
take  away,  and  materially  injare,  a  great  quantity  of 
oak  and  other  trees  growing  thereon,  and  did  injury 
to,  aod  allow  injury  to  be  done  to  same,  by  taking  and 
entting  off  the  bark  from  off  same,  to  the  damage  and 
injory  of  pit.,  and  of  pit's  estate  and  reversion  in  said 
premises,  to  the  amount  of  200^  The  deft,  pleaded 
that  he,  daring  all  the  time  in  said  paragraph  men- 
tioned, did  preserve,  nphold,  support,  maintain,  and 
keep  the  said  demised  premises,  and  every  part  thereof, 
in  good  and  sufficient  order,  repair,  and  condition,  and 
did  not  oommit  any  of  the  breaches  in  said  paragraph 
stated,  and  did  not  anffer  or  permit  said  premises,  or 
the  fences  or  houses  thereon,  to  be  ont  of  repair  or  in 
>a  ruinous  condition,  or  did  not  canse  any  of  said  fences 
to  be  tliiown  down  or  levelled,  or  did  not  cnt  down,  or 
•llow  to  be  cut  down,  or  take  or  carry  away,  or  allow 
<to  be  taken  or  carried  away,  from  off  said  premises  any 
large  or  valuable  trees  growing  thereon,  or  did  not 
«at  down,  take  or  carry  away,  or  permit  others  to 
cut,  take,  or  cany  away,  from  said  premises  any 
'«alaabl«  or  ornamental  shmbs  or  holly-trees  that  were 
{rowing  thereon,  or  did  not  cut  or  take  away,  or 
jnateiially  injure,  any  oaken  or  other  trees  growing 
thereon,  or  do  injury  to,  or  allow  injury  to  b*  done  to 
«ame  by  taking  or  catting  off  the  bark  of  same.  Issue 
iras  taken  on  this  defence,  and  on  the  trial  the  lease 
«f  the  premises  was  produced,  which  contained  a  clause, 
"saving  and  excepting,  and  always  reserving  out  of 
•this  demise  unto  the  said  William  Allen,  his  heirs, 
executors,  administrators  and  assigns,  all  timber  and 
4imher-like  trees  now  standing  or  growing  on  the  said 
-demised  premises,  or  at  any  time  hereafter  to  be  found 
•landing  or  growing  thereon,  with  fall  liberty  of 
ingreas  and  egress  for  the  said  William  Allen,  his 
heirs,  executors,  administrators  and  assigns,  or  any 
other  person  or  persons  autborliied  by  him  or  them  to 
enter  into  and  upon  said  demised  premises,  and  the 
4Wme  to  cut,  fell,  and  carry  away,  with  horses,  men 
and  carriages,  at  his  and  their  will  and  pleasure,  with- 
«ut  the  hindrance  or  interruption  of  the  said  Timothy 
Oarver,  his  beiis  or  assigns."  The  jury  found  for  the 
fit.,  assessing  the  damages  at  lOL,  of  which  lOL 
were  for  the  injury  to  the  pit's  reversion,  by  not 
keeping  the  demised  premises  in  repair,  5QL  were  the 
Talue  of  the  timber  which  had  been  growing  on  the 
aaid  premises  at  the  time  deft,  became  tenant  to 
tliem,  and  which  was  cnt  during  his  tenancy,  and 
lot  were  the  value  of  the  timber  on  the  premises 
-demised  by  the  other  lease,  which  contained  an  excep- 
tion similar  to  that  given  above.  The  judge  reserved 
liberty  for  the  deft  to  move  to  reduoe  the 
images  to  1  Oil  if  the  court  above  should  be  of  opinion 
that,  in  consequence  of  the  exceptions  contained  in  the 
leases,  evidence  of  the  catting  down,  &a  of  the  timber 
trees  ought  not  to  have  been  admitted,  and  that  the 
Talne  of  such  timber  could  not  have  been  recovered  in 
this  action.  The  deft  having  obtained  a  conditional 
order  accordingly,  canse  was  now  shown  against  it  by 

Barn/,  Q.C.  (with  him  Jama  Uyrphy)  for  the 
pit — We  contend,  first,  that  the  nature  of  the  ex- 
ception ia  «nch  as  to  leave  the  destruction  of  the  trees 
-to  be  still  a  breach  of  the  covenant ;  and,  secondly, 
that,  anpposing  we  were  not  entitled  to  recover  for 
them  M  upon  a  breach  of  the  ooveiuiit,  th«  objection 


was  not  taken  upon  the  pleadings,  and  we  are  now 
entitled  to  recover.     Furlong's  Landlord  and  Tenant, 
400,  shows  the  effect  of  excepting  trees  out  of  a  leaae  : 
WhiitUr  V.  Pathie,  Cro.  Jac.  487  i 
Li/ord's  case,  11  Co.  Bep.  50; 
iJegh  V.  He<M,  1  B.  &  Ad.  622. 
We  contend  that  all  the  soil  passes  by  the  lesse,  with 
the  qualification   that  the  tenant  is  bound  to  afford 
nntriment  to  the  trees,  and  that,  under  the  covenant  in 
this  case,  the  cutting  down  of  the  trees  is  a  breach  of 
the  covenant     The  catting  down  of  the  timber  ia  an 
injury  to  tiio  premises,  though  there  is  a  reservation  of 
a   property  to   the   lessor   which    would  entitle    th* 
lessor  to  go  in  and  cut  them  down  himself :   (^Biate 
V.  Whutler,  Poph.   146.)      We  submit,  then,  first, 
that,  there  being  no  exception  of  the  soil,   the   treea 
were  improvements  on  the  premises  ;    that  the  tenant 
was   bound   to   take   care  of  them  ;    that  the   core— 
nant  has  been  broken,  and  the   value  of  the  trees  is 
recoverable.     Secondly,   it  was  open  to  the  deft    to 
have  demurred  to  so  much  of  the  summons  and  plaint 
as  related  to  the  trees :  it  would  be  open  to  him  even 
now  to  move  in  arrest  of  judgment ;  but,  having  gone 
to  trial,  be  could  not  ask  the  judge  to  withdraw  the 
question  from  the  jury. 

Clarke,  Q.  C.  and  Jama  Green  for  the  deft — By  ' 
the  mere  exception  of  the  trees,  witliout  any  reserva- 
tion of  the  right  of  ingress,  the  landlord  can  go  in  and 
cnt  the  trees.  The  effect  of  the  exception  is,  that  the 
treea  form  no  part  of  the  subject-matter  of  the  denuse, 
and  no  breach  of  covenant  can  be  committed  by  any 
injury  being  done  to  them,  and  therefore  the  value  of 
the  trees  could  not  be  taken  into  consideration  in 
esUmating  the  damages.  A  thing  expressly  excepted 
from  the  demise  cannot  be  considered  as  an  improve- 
ment on  the  demised  premises.  An  ejectment  cannot 
he  brought  for  waste  committed  upon  demised  pre- 
mises by  catting  down  trees  where  trees  are  excepted 
oat  of  the  demise  : 

Goodrighl  v.  Vivian,  8  East,  190. 
The  action  of  covenant  is  a  sobstitute  for  the  old 
action  of  waste. 

Dot  dem.  Douglas  v.  Lock,  4  Nov.  &  M.  807 ; 
Furlong's  Landlord  and  Tenant,  663 : 
Evatu  V.  Evans,  2  Campb.  491 ; 
Jenney  v.  Brook,  6  Q.  B.  323. 
Jama  Murphy  in  reply. — We  do  not  say  that  the 
trees  formed  part  of  tlie  demised  premises,  but  that 
they  were  growing  thereon.     The  old  action  of  waste 
could  only  be  for  the  destruction  of  the  thing  demised. 
If  a  tenant  covenants  not  to  cut  down  trees  on  the 
premises  demised,  he  will  be  liable  in  an  action  of 
covenant,  although  the  leaae  oootains  an  exception  of 
trees: 

Doe  dem.  Sogers  v.  Price,  8  G.  B.  894. 
O'Bbiks,  J. — We  are  all  of  opinion  that  the  damages 
should  be  reduced,  in  the  manner  sought  lor,  to  lOi. 
It  is  manifest  that  602.  of  the  damages  were  given  as 
the  valne  of  the  timber  growing  on  the  premises.  Now 
the  case  so  much  relied  en  of  Legk  v.  BeaU  certainly 
appeared  to  establish  that  the  exception  in  the  lease 
did  not  except  the  soil,  but  excepted  the  trees  only ; 
and,  adapting  the  ruling  in  the  case  in  II  Coke, 
that  all  that  was  excepted  out  of  the  soil  wss  a  rif^t 
of  nutriment,  but  still  here  the  trees  themselves  were 
excepted ;  and  then  we  come  to  construe  the  covenant, 
and  see  whether  it,  being  a  covenant  to  keep  the 
premises  in  repair,  inclndes  within  it  a  covenant 
against  cutting,  or  allowing  to  he  cut,  trees  standing 
on  the  demised  premises  at  the  time  of  the  demise. 
Mow  the  trees  being  excepted,  we  do  not  think  that 
it  was  a  breach  of  that  covenant  to  out  trees  or  sllow 
them  to  be  cut  The  point  we  think  ia  furly  open 
to  the  deft,  on  the  pleading*,  and  it  would  be  attended 
with  inconsistency  to  bold  that,  the  landlord  havhig 
chosen  to  make  his  lease  in  the  form  of  txoepting  the 
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feMi,  ud  to  marre  a  right  to  go  in  on  the  premisM 
■d  oamiio  tha  tico,  t£e  tenant  on  this  covenant  is 
hbltto  tlie  same  di^ree  as  he  otherwise  would  be. 
Thn  wiold  be  a  great  many  liabilities  cast  on  him  if 
tke  Ines  were  not  excepted  that  are  not  cast  on  him 
wkm  tkijr  are  excepted.  As  to  the  last  case  which 
ia  cittd,  of  Rogtrt  t.  /Vice,  it  is  enongh  to  look  at 
tie  loM  then  to  see  that  it  does  not  appljr,  beoanso 
Ait  lose  did  not  merely  except  all  timber  trees,  but 
■•t  a  10  giTe  a  corenaot  on  tha  part  of  the  tenant 
kaatU^aot  to  oommit  any  waste  bj  ontting  down 
tiabtr  Ims ;  therefore  the  obligation  of  the  tenant  in 
that  cue  aresa  from  a  positiTe  ooTeoant  on  his  part 
not  to  eat  down  anj  timber  trees. 

HiTB,  J. — I  ooneor;  I  go  with  the  plt.'s 
cmuhI  in  thinking  that,  according  to  the  tme  oon- 
itnetioa  ef  this  k««e,  the  trees  were  the  property  of 
ikt  hadtnd,  and  that  all  the  particles  of  earth  on 
wUi  thij  grew  were  the  property  of  the  tenant,  and 
tkat  things  being  so  there  was  reserred  a  right  to  the 
laadbid  of  taking  nntriment  from  the  soil  for  the 
tnea  All  that  Dcing  so,  and  the  trees  being  the 
hodsnfs,  snd  the  soil  the  property  of  the  tenant,  I 
ds  ut  Sod  on  the  reading  of  this  covenant  that  it  was 
iXioded  to  east  aa  the  tenant  the  duty  of  nnrsing 
tW  landlord's  tree*.  The  landlord  seems  to  have 
marred  that  to  himself,  and  I  do  think,  therefore, 
tlal  the  trees,  bang  excepted,  cannot  be  considered 
aa  part  of  the  denuied  premises.  Nor  do  I  think 
Ibt  growing  trees  come  within  the  meaning  of  the 
md  improvements,  and  therefore,  on  the  fair  con- 
ttictioa  of  the  lease,  I  think  that  the  value  of  the 
tinhr  tras  ooght  not  to  be  visited  on  the  deft. 

FnwsBALD,  J. — I  also  am  of  opinion  that  the 
toast  has  not  oovenanted  to  keep  in  repair  the 
laadlanl'a  trees,  which  are  expressly  exRepted  out  of 
■^  dniae,  and  as  to  which  the  landlord  has  reserved 
ariglit  ts  himself  to  visit  them. 
Alt  oisoJiite  io  rtduea  tit  verdiet  to  a  mm  o/lOL 

Wediutday,  AprU  23. 
Jaciuoh  r.  Barton. 

Ihaauij  Pneedwre  on  Bills  of  Exchange  Act — 
Security  for  coitt. 
^  i^  ts  a»  action  brought  muler  Ms  Bmnmary  Pro- 

aedbn  on  Billt  of  Exchange  Act  mutt  haoe  ottaiaed 

tkr^  to  appear  ami  defend  before  applfing  for 

mmilffor  eoets: 
lUtii «.  Wilson,  7  Ir.  Jnr.  N.  8.  335,folloieei. 

PmeeB,  for  the  pit.,  moved  by  way  of  appeal  from 
a  wier  made  by  Keogb,  J.,  on  the  24th  March, 
^■Mtiag  the  pit.  to  give  security  for  costs.  The 
KM  was  one  nndcr  the  Summary  Bills  of  Exchange 
ict.  The  deft,  bad,  before  obtaining  liberty  to  appear 
■sddAad,  sppUed  to  have  tha  pit,  who  resided  ont 
'tb  jarisdiotioD,  compelled  to  give  security  for  costs, 
>sd  Kaogh,  J.  had  made  the  order.  The  case  below 
>!  opcted  8  Ir.  Jor.  N.  S.,  94.  Counsel  dted 
Jfortia  V.  WOton,  7  Ir.  Jnr.  M.  S.  335. 

Ibats  was  no  appearance  for  the  deft. 

^  CovKT  allowed  the  appeal,  setting  aside  the 


COTTRT   OF  PBOBATB. 

^V*tei  k7  W.  R.  Miuaa,  £aq.,  LL.D.,  Barrister-at-Law. 

Friday,  April  24. 
Ib  the  Ooods  of  Albxasdsb  Oao. 
Probate— Scotch  confirmation. 
Isre  •  eew/lrma(ioi>  was  made  in  Scotland  of  letia- 
■■(■y  fV*  txeeuted  bg   a  perion  who  vat 
•niiiltJ aim%bat  died  before  the  21   ^  22  Vict. 
*-M  {Ai  Probau  Cot\firmtttum  Act)  came  into 


operation,  thore  being  aitele  in  this  eounirf,  (A* 
eoiirt  wiU  atfoto  suei  doeumtnts  to  be  proved  here, 
tht  elaute  about  retealing  the  confirmation  not' 
a^plgingto  the  case. 

Dr.  Gibbon,  for  Alexander  Stuart,  moved  for  liberty 
to  take  probate  of  seversl  documents  executed  in 
Scotland  as  the  will  of  the  deceased.  A  deed  of  settle- 
ment, bearing  date  the  24th  Dec.  1850,  had  bean> 
executed  by  the  deceased,  assigning  all  bis  property- 
and  all  his  moveable  estate  to  tmstees,  and  also 
appointing  executors,  one  of  them  being  Alexander 
Stnart.  And  on  the  same  day  a  deed  of  instruction ' 
or  declaration  of  trust  was  also  executed.  A  holo- 
graph codicil  was  made  and  signed  by  the  deceased, 
and  dated  the  13th  Oct.  1854;  no  attestation  by 
witnesses  was  to  it,  but  in  Scotland  that  was  not  essen- 
tial. The  deceased  died  in  the  year  1854,  and  on 
29th  Sept.  1856  a  probate  or  oonBrmation  was  had^. 
and  a  testament  teitamentar  was  granted  to  Alex- 
ander Stnart,  the  executor  of  those  documents,  in  the 
Scotch  court.  The  inventory  filed  then  did  not 
include  the  property  in  Ireland.  The  oath  was  tb»' 
same  as  is  used  here.  The  Act  21  &  22  Vict.  o.  56^ 
s.  9,  provided  for  resealing  Scotch  grants,  but  did  not 
apply  to  cases  where  parties  died  before  that  Act,  and 
the  registrars  had  declined  to  reseal  the  Sootch  grant  i- 
{Goods  of  Gordon,  29  L.  J.  67,  Frob.)  .The  de- 
ceased, ss  was  sworn  by  affidavit,  bad  bMU  domiciled 
m  Scotland.  The  original  papers  were  hare,  having 
been  registered  in  Scotland. 

Kbasdiob,  J. — I  think  that  yon  are  entitled  to- 
probate  of  the  several  documents  referred  to  ss  toge- 
ther containing  the  last  will  of  the  deceased.  I  there- 
fore give  you  leave  to  apply  in  the  registry  for  and 
obtain  such  a  grant.  ^        Order  according^. 

Mondag,  Way  4. 

Tkbkak  v.  TkiwAX. 

Habeas  corpus  ad  tettificandum — Prisoner. 

Parties  referred  to  a  law  court  for  a  terit  of  habeat 

corpus  to  bring  up  a  prisoner  to  give  evidence  in  the 

Probate  Court. 

Dr.  Townsend,  for  the  pit.,  moved  for  a  habeas- 
corpus  to  bring  up  a  person  who  was  in  custody 
under  law  process  to  give  evidence.  He  referred  to  - 
the  30th  section  of  the  Probate  Act  of  1857,  which 
gives  the  court  all  the  powers  possessed  by  the  Court 
of  Oh.  to  enforce  the  attendance  of  witnesses. 

EEATiztaE,  J. — I  am  not  aware  that  the   Court  of.' 
Ch.  can  issue    such   a  writ    You  bad  better  apply 
to  one  of    the  judges  of   the   law   conrta,    as  the 
sheriff   might  be   involved  in    some   difficulty  if   I 
ordered  such  a  writ. 

[i\ro«e.— But  it  appears  from  the  esse  of  Bueteridg* 
V.  Whalleg,  6  W.  R.  180,  that  the  Court  of  Cb.  does 
possess  the  power  of  issuing  sncli  a  writ,  as 
Kindersley,  V.C.  in  that  case  ordered  it  to  issue  to  bring 
op  a  person  in  custody  under  legal  process  to  attend  in- 
chambers  de  die  in  diem ;  and  several  other  cases  are 
there  referred  to  where  the  matter  was  considered  and. 
the  writ  ordered.]  ___ 

Frid(^,  May  8. 
MoLOHiiT  V.  Caskt  ;  HAHSBsaH  intervouient. 

Conditional  order  for  new  trial — Undue  injbunce — 
WiU  in  favour  of  attorney— Entire  tottf  tainted' 
thereby — Necessary  proof. 

The  Court  refuted  a  conditional  order  for  a  new 
trial,  where  the  verdict  had  been  found  against  an 
alleged  will,  the  evidence  being  conclusive  of  undue, 
infiunce  practised  on  the  testator  by  the  Pfeon 
principally  bended,  and  who  was  most  aetive  im 
giving  (A«  directions  for,  and  in  the  preparation  of 
the  will,  and 
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MOLOSET  V.   CaSET. 


[Ikblahd. 


■Bdd  tkat  no  part  of  A»  toUl  in  faaowr  of  other 

pertoiu  could  itani,  nor  tk»  appointmaU  o/oxeeator. 

Tht  dtgrtt  of  proof  nceeMory  wAcn  iht  ea$e  it  tu$- 

pidout — tho    drawer,    an  altomey,  taking  great 

benefit  under  it. 

WMleeide,  Q.  C.  (with  him  Dr.  Ball,  Q.  0.)  moTed 
for  a  eooditioul  order  to  Mt  aside,  as  against  the 
weight  of  evidence,  the  verdict  had  for  the  deft,  at 
the  aittiogt  after  last  term,  or  so  far  as  it  affected 
•nj  Irgacies  bnt  those  to  Hr.  Husergh  and  the  re- 
«idiur7  beqnest  The  verdict  had  been  found  against 
the  will,  and  in  favour  of  the  deft.,  who  was  the 
widow  of  the  testator,  on  the  groand  of  nndne  iofla  - 
enoe  practised  on  the  deceased  bj  Hr.  Moloney,  the 
attorney  who  drew  the  will,  and  Mr.  Hansergh,  the 
principal  devisee  in  the  will.  A  beqnest  was  in  the 
will  of  aOOL  for  the  poor  of  the  parish  in  which  the 
testator  lived,  to  be  distriboted  according  to  Mr. 
Moloney's  discretion,  and  3002,  to  the  Protestant 
Orphan  Sodety.  A  farm  of  land  was  left  to  Moloney 
ia  trost  to  sell,  and  the  proceeds  to  be  applied  as  he 
might  think  fit  iu  charity,  and  Mr.  Moloney  was  ap- 
pointed executor,  and  also  residnary  legatee.  We 
contend  that  the  appointment  of  exeontor  and  the 
charitable  legacies  are  all  valid,  and  should  stand  as 
part  of  the  will,  thongh  we  may  find  it  hanl  to  snstain 
the  residnary  danse,  as  Moloney  was  the  attorney  who 
drew  the  will.  The  only  parts  of  the  will  which 
■bonld  be  tonched  lare  those  in  favonr  of  Mansergh, 
who  need  the  andae  inflaence,  and  the  residuary  clause 
in  favour  of  the  drawer  of  the  will : 

Barton  v.  Sobins,  3  PhiL  455 ; 

faweelt  r.  Jenee,  lb. ; 

J*iereif  t.  Wetfropp,  Milw.  495  ; 

TVui/estown  r.  Dallon,  I  Dow.  &  (3.  85 ; 

Bogce  V.  Rouboro',  6  H.  of  L.  Cas.  45 ; 

CarroSr.  CorroO,  Milw.  434. 

Cur.  adv.  vult. 
Mag  22.— Kbathiob,  J.— The  motion  now  before 
-the  court  is  substantially  one,  only  questioning  the 
verdict  as  it  related  to  the  charitable  legncies,  and 
to  two  small  pecuniary  legacies  of  \0L  and  SL,  on  the 
^rround  that  it  was  against  the  weight  of  evidence. 
The  will  in  dispute  left  to  Mr.  Mansergh,  the  inter- 
Tsnient,  the  lands  of  Sbandrum,  a  freehold  property 
'for  his  life,  with  remainder  to  his  son  Henry  in  fee- 
simple.  Then  was  a  legacy  of  SOOL  to  the  treasnrers 
-of  the  Clars  Protestant  Orphan  Society,  and  to 
his  executor,  Hr.  Moloney,  300f.,  to  be  expended  by 
him  at  his  discretion  among  the  poor  of  the  parish  of 
Hiltown.  A  bequest  next  followed  of  his  lands  at 
-Spanish  Point,  with  his  fomitnre,  plate,  books,  and 
pictnns,  to  the  ph.  in  trust,  to  sell  them,  the 
proceeds  to  be  distributed  in  charity  among  such  per- 
aons  as  he  should  think  fit  and  proper  objects.  There 
was  then  a  sweeping  residnary  clause  in  favour  of  the 
pit.  The  case  made  against  the  will  by  the  deft, 
the  widow  of  the  said  deceased,  was,  that  be 
<wis  greatly  addicted  to  drink,  and  that,  never  having 
had  a  very  vigorous  mind,  as  death  approached,  his 
mind  was  not  even  as  strong  as  before.  In  1855  be 
Jnanied  Miss  Locke  the  deft,  bat  before  that  be 
was  oa  intimate  terms  with  Mr.  Ralph  Hansergh, 
the  iotanrenient.  But  for  some  reason,  not  necessary 
to  mention,  it  ocoutred  to  Mr.  Francis  Casey  (the 
father  of  the  deceased  Mr.  Alexander  Casey)  that  it 
would  ha  better  that  after  the  marriage  Mr.  Mansergh 
•hould  not  be  admitted  to  the  honse  ;  and  both  sides 
admitted  that  a  letter  to  that  effect  was  written  by 
IVands  Casey  to,  and  received  by  Mansergh,  three 
or  foor  day*  after  the  marriage.  That  was  a  cardinal 
fact  in  the  case— but,  notwithstanding  that  letter, 
Mr.  Mansergh  continued  from  time  to  time  to  meet 
Hr.  Casey,  the  decessed,  abont  the  offices  of  his 
lunm,  and  in  the  neighbotirhood.  Some  days  after  the 
maiiiage,  Mr.  Mansciigh  wrote  an  angry  letter  to  the 


deceased,  telling  him  that  he  should  not  allow  anj 
woman  to  separate  him  from  his  old  friend,  and  b« 
fallowed  up  that  by  sending  several  others,  some  in 
his  own  band,  and  signed  by  him,  others  in  a  feigned 
hand,   and   anonymous,  but  which  the  deceased  told 
his  wife  came  from    Mr.   Mansergh,   and   containing 
serious    charges   against  her — amongst  others,   they 
charged  her  with  infidelity,  than  which  no  heavier 
charge  could  be  bronght  against  any  respectable  lady. 
Some  misunderstanding  appears,  some  time  after,  to 
have  oooorred  between  the  deceased  and  bis  wife,  which 
seemed    traceable   to    only    one    cause— Mansergh's 
letters  to  the  unfortunate  man.     The  evidence  plainly 
showed    that    Mansergh    was    the    instigator  of  the 
outrage  committed  during  the  last  visit  of  the  deft, 
to  the  decessed,  when  she  tried   to  effect  a  recon- 
eiliation  with  him.      She  then  was  obliged  to  hare 
reoonrse  to  the  Coniistorial  Court  in  Dublin  for  pr»- 
tection,    and  in  June   1 86 1   she   got  a  decree  for 
permanent  alimony  at  the  rate  of  1302.  a-year.      In 
those  proceedings,    Mansergh,    on   the   part  of  the 
deceased,  took  an  active  part,  by  writing  letters  and 
otherwise.      After   the    death    of    Frands    Casey, 
Mansergh  was,  in  all  the  concerns  of  the   deceased, 
the  master  of  the  house.    Casey  wus  continnally  drunk, 
and  even  Mansergh  himself  admitted  that  he  always 
expected  that  the  deceased  would  do  something  for 
him  and  his  son.     There  is  evidence  that  the  deceased 
was    anxious    to    be    reconciled   to    his    wife,    and 
that  Mansergh  interposed.     It  appeared  that,  in  the 
Consistorial  Court,  an  attempt  was  made  to  prove  that 
Mrs.  Casey  had  been  unfaithful  as  a  wife,  and  abe 
was  cross-examined  as  to  it.    But  her  character  bad 
been  triumphantly  vindicated  by   the   letters  of  the 
deceased  himself,  which  proved  the  utter  gronndleee- 
ness  of  the  charge.     It  appears,  then,  that  when  the 
deceased  was  anxious  for  a  reoonciliation,  Mansergh 
prevents  it  by  telling  the  deceased  that  she  was  more 
another  person's  wife  than  his,  when  the  deceased 
said,  "  My  OodI  I  never  knew  that  before,"  to  which 
the  other  replied,  **  Then  know  it  now  I"    This  course 
of  conduct  continued  for  some  time,  until  the  maUng 
of  the  will.    The  deceased  had  a  copy  of  the  pro- 
ceedings in  the  Consistorial  Court,  and  it  was  con- 
tinnally referred  to  by  the  deceased  and  Mansergh. 
Can  any  one  doubt  why  this  was  done,  or  why  Man- 
sergh  and  his   ion  took   up   their   residence  in  the 
house?    In  Sept.   1860,    Ifr.  Moloney,   a  solicitor, 
was  introduced  to  the  deceased.    He  was  consulted 
by  Mansergh  about  the  propriety  of  appealing  from 
the  decree  of  the  Consistorial  Court,  and  from   time 
to   time   he  transacted  business  also  through  Man- 
sergh.    Kow,  it  is  quite  true  that  the  plea  of  incapa- 
city has  failed  ;  the  deceased  was  not  incapable  to 
make  a  will,  bnt,  in   all  busioess  transactions,  Mr. 
Mansergh  was  his  right-hand  man.    Dr.  O'Brien,  aa 
eminent   pbysicun    in  Ennis,  was  called  in  to  see 
the    deceased    on    the   15th  Jan.    1862.    The   will 
is  dated   the  24th  Jan.  1862.    Moloney  did  soma 
little  sessions  business  at  Ennis  for  the  deceased,  but 
in  every  case  Mansergh  attended  for  the  deceased — 
be  never  was  absent  firom  his  side.     Dr.  O'Brien  had 
on  his  visit  on  the  15th  Jan.,  a  bad  opinion  of  the 
deceased,  and  then  Mansergh  wrote  on  the  1 6th  to 
Moloney  the  letter  as  to  some  accounts  of  the  steward, 
which  Moloney  was  to  andit ;  bnt  the  important  part 
is  the  postscript  :—'*P.S.  Private.- Will  a  deed  or  a 
will  be  more   secure  as  to  leaving  property?    J7e 
wishes  to  know."      On  the  1 7th  Moloney  answered 
that  a  deed  would  be  better,  if  registeiwl.    Mow, 
this  showed  that  Mansergh  was  then  busy  about  the 
arrangement  of  the  affairs  of  deceased,  and  hu  omng 
the  word  "  private  "  meant,  it  is  not  necessary  to  say 
anything  alwut  it  to  the  deceased.    Several  other  letters 
of  a  simiUr  kind  were  referred   to    by    the    court, 
showing  an  airangsmsnt  going  on  between  Moloney 
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Bradixt  v.  Bcuxt. 


[I 


■d  MuMq^  M  to  the  dispoutioD  of  the  property. 
Di.  Fhupa  prone  that  the  deceased's  state  wa* 
tea  •banug,  aod  be  tbooght  it  right  to  hare  a  con- 
wta6m  with  Dr.  O'Brien,  and  on  the  2Ist  Jaa.  the 
kttvwu  nitten  for,  and  told  to  atteod  on  the  SSod. 
TlaJfaasirgh  writea  oa  the  list  to  Holonej,  while 
Wevattliag  the  aeooDOte,  to  oome  np  at  onoe,  aad 
iaiftft  will  wish  all  neeeamy  materials  for  ezecn- 
tm.  Mtloaey  did  eoma  that  night ;  the  deeeaaed  was 
kibtferieorat  a  late  dinner;  but  on  the  next  dajr 
«baM«aaedeeeand  wai  in  bed,  bnt  got  op,  and 
tffmni  at  table.  The  coBpanjr  preaent  were,  Dr. 
naapa,  a  Mr.  Loeas,  a  nugiatiate  on  confidential 
Unt  with  Mansergb,  and  wbo  lired  seren  miles  off, 
asd  wba  was  written  to  also  on  the  Slat  to  attend  as  a 
witaia  m  the  SSod,  which  he  did.  Moloney  and 
Xaaacgb  were  there  too ;  bnt  Dr.  O'Brien  did  not  oome, 
aad  na^iig  wes  dona ;  bat  Mr.  Moloney  eays  that  the 
daeeaatd  arraagad  that  ha  waa  to  come  np  the  next 
■iniag  to  arrange  about  bis  win.  As  to  this,  or  the 
■Htrsetioss  for  the  will,  be  is  the  solitary  witneea. 
Vkst  oceorred  between  tiu  S3nd  and  23rd  is  all  im- 
patut.  Dr.  O'Brien  appeared  oa  the  SSrd,  and  it 
b  pUa  that  it  waa  not  oonndered  right  or  safe  to 
q^mcb  Mr.  Caaey  aboat  a  will  till  Dr.  OrBrian 
enU  be  prarailed  on  to  mention  the  subject  to  him. 
Bat  Ike  doctor  waa  expected  on  the  2and;  the 
"•fwau/  and  the  witness  Lncas  were  there,  but  the 
Cottar  did  not  come,  and  nothing  was  dona,  bnt  Mr. 
heas  bdd  bis  gronnd,  and  waited  until  the  will  was 
oseitcd.  Howerer,  on  the  23rd  the  doctor  airired, 
■1  was  nqosstad  by  Mansergh  to  speak  to  the 
dmaaed  sbout  settling  his  aSaiis,  which  he  did;  and 
Xr.  Holenay  goes  into  the  deceased's  bedroom  at 
ate  half-put  tan,  and  remains  thera  until  abont 
Uf'.fast  two  or  three  in  the  morning,  and  be  repra- 
•■(i  that  be  was  all  that  time  taking  the  instmetioos 
br  the  will  from  the  deceased,  and  prepared  a  draft 
aad  tw»  copies,  as  the  deceased  desired  that  the  will 
•beaU  be  in  dapUcate.  Now  this  important  part  of 
ibiaaeiMls  oa  the  sole  ansnpported  testimony  of 
Mr.  Uoloaey.  Ko  one  else  was  tjiere  dnring  tbe  pra- 
F*'>tioe  or  the  reading  orer  to  the  deceased  of  the 
will,  except  Moloney.  A  more  suspicions  case  nerer 
(■H  sadtr  my  notice,  lliis  will  leares  the  freehold 
■sds  of  Sbandmm  to  Mansergh  and  his  son  for  ever, 
isd  it  girte  to  Moloney  3002.  to  be  applied  among  the 
(■ar  <(  Hiltown,  and  to  be  applied  at  his  discretion — 
h  ■>  attoniey  residing  serenteen  or  eighteen  miles 
^*!  at  Eonis.  Then  comss  ifter  a  legacy  of  10/,, 
sadMethar  of  5il,  a  bequest  of  his  house,  with  for- 
y»i  piste,  pictures,  books,  linen,  and  stock  of 
<wy  kind,  to  tbe  said  Moloney,  his  heirs,  executors, 
■'■iai^ntofB  and  assigns,  in  trust  ta  sell,  and  the 
f'*^ce  to  form  a  fund  to  be  distributed  in  charity,  as 
aaaay  think  fit  and  proper.  A  testator  had  aright 
ta  Bake  a  will  as  capricious  as  he  pleased,  if  not 
**UdBg  ia  folly,  but  that  such  a  bequest  should  be 
"■vd  bate  is  moat  astounding.  He  has  the  selection 
•f  the  charity,  and  of  tbe  objects  of  such  charity, 
'■*adu  a  personal  trust  in  him.  Then  oomes  the 
*"l"g  raaidnary  clause  to  him.  Tbe  propriety  of 
aatwifict  is  net  qoestioned,  so  fsr  as  relates  to  the 
**<i'*  to  Mansargfa,  and  the  retidnary  clause  in 
'^ym  <t  Uoloney.  But  I  am  called  upon  to  set  it 
■■da,  so  fu  aa  regards  the  charitable  legacies  and 
■nslj  peoaiaiy  logics,  and,  abore  all,  as  to  the 
2J^^*">"t  of  the  executor,  and  on  tbe  ground  that, 
^■beogh  oadna  influence  or  fraud  may  be  relied  on 
■  i«>peacbmeot  of  tbe  will,  yet  that  it  will  only  affect 
"*  psitics  wbo  are  benefited  by  the  will,  who  prao- 
•jied  Ibem,  and  not  any  others.  I  deny  that  propo- 
■'''•  •kogKher.  Each  ease  must  depend  on  its  own 
•^Btancea.  A  caae  may  come  before  the  conrt  in 
•Wek  laflnence,  fraud,  or  contriranoe  is  plainly 
l^wM*  to  •  put,  and  not  to  the  whole  of  the  wUL 


Othen  may  arise  in  which  it  wa*  extended  as  to  all, 
and  it  is  the  duty  of  the  judge  to  bring  nsder  the- 
notioe  of  the  jury  the  aereral  parts  of  the  instrument 
to  which  the  defence  applies.  I  am  not  aware  that  I 
failed  in  this  case  to  do  so,  and  no  motion  is  made  t» 
eet  aside  the  verdict  on  the  gronnd  of  misdiraotion. 
The  7VuR/<«to»ii  caae  was  referred  to  in  support  of 
this  application,  bat  I  do  not  think  it  establishes  anjr 
snch  proposition.  That  ease  is  better  reported  ia  I 
Bit  N.  S.  427,  and  it  depended  on  its  own  eiicum- 
stances.  His  Lordship  leferrtd  to  pp.  275,  453,  457,. 
in  support  of  his  Tiew.  Three  things  are  necesssiy- 
to  support  a  will — 1.  Adequate  capacity.  2.  Testft- 
mentaiy  intention.  3.  Due  execution :  (yoiiet  r. 
OodiriA,  5  Moo.  P.  0.  C.  21.)  I  am  now  consider- 
ing this  case  as  if  the  legacies  were  not  affected  by 
frand,  though  I  think  they  wera.  Wen  thera  not 
eminently  snspioiotu  dronmatances  ?  and  though  fraoA 
cannot  be  presumsd,  yet  the  anthorities  say  that  eir- 
cunistances  may  render  fraud  so  probable  or  highly 
suspicious,  that  stranger  proof  is  leqniied  than  is  osiM 
where  tbe  natural  preeomptions  and  free  will  were  ia 
faroor  of  the  dispositions  of  the  testator.  In  ordinarT- 
cssss  what  is  raquiiwd  by  law,  if  the  capacity  is  nur 
questioned,  is  established  by  tin  mere  fact  of  exeoa- 
tion ;  bat  that  is  not  so  wbers  there  ar«  saspicioa» 
ciromnstaaeea  i  fiirther  proof  is  then  required  that  tho 
will  is  according  to  the  intentions.  Here  there  isa^ 
moat  Bospicions  oircnmstanoe ;  the  will  is  not  read  iii' 
presence  of  sny  third  person — no  one  present  bat 
Moloney,  the  drawer,  and  who  takes  so  much  intaraat 
nuder  it.  I  can  imagine  a  case  where  a  man  wrot* 
a  will  largely  benefiting  h'miself,  and  the  jury  mighty 
under  the  dronmstanoes,  find  in  his  favour.  But  how 
conld  the  public  be  safe,  if  wills  of  this  Idnd  wsre  to 
stand,  and  if  property  were  to  be  left  to  an  execator 
who  was  almost  a  stranger  to  tbe  testator.  It  wa<- 
qnite  competent  for  the  parties  to  hare  given  evidenc» 
as  to  those  legacies,  but  there  was  none  save  Moloney's^ 
and  the  Attomey-Oeneral  does  not  move  to  set  asid» 
the  verdia  on  that  ground.  As  to  the  additional 
proof  reqnired  in  snob  oases,  sea  Von  Stentt  r. 
Comyn,  12  1.  E.  R.  631,  where  all  tbe  cases  on  tb» 
subject  are  cited.  In  my  judgment,  tbe  jary  exer- 
cised a  wise  discretion  in  not  acting  on  such  evidence  sa 
dl  the  circtmistances  of  lli» 


was  offered  here,  and  nuder  all  I 
case,  I  mske  no  rule  on  the  motion. 


Nomk. 


Fniay,  Mag  8. 
Braolbt  v.  Bbillt. 
Praetict — Several  taUli  not  pleaded. 
UnUu  bg  eoiuent,  eeverai  earlier  wilUofthe  deceattfr 
not  propounded  bg  <ag  partg,  camut  be  put  in 
iseue  in  a  not  bg  an  executor  to  tHablith  a  later 
mil,  nor  can  the  next  of  kin,  bg  a  citation  on  lh» 
pertont  intereited,  oblige  them  to  litigate  themim 
that  euit.    ■ 

ifartin  moved  to  fix  the  mode  of  trial  in  this  ease. 
Dr.  Ball,  Q.O.,  for  the  deft,  mentioned  that  this  suit 
was  by  an  executor,  in  a  will  of  the  deeeaaed,  to  prove 
the  same  as  against  the  next  of  kin.  There  wer* 
besides  the  will  now  in  dispute,  several  former  wills  of 
the  same  deceased,  to  which  the  same  plea  of  want  of 
capacity  filed  in  this  suit  would  equally  apply ;  and  it 
would  be  desirable  and  a  great  saring  of  expense  t» 
have  tlieir  validity  tried  in  the  same  snit  with  that  of 
the  one  before  tbe  court.  In  Ctaliee  v.  Dun,  4  Ir.  Jar. 
N.  S.  248,  a  similar  course  was  adopted,  bnt  it  was 
by  consent ;  and  in  O'Connor  v.  Herbert,  7  Ir.  Jur. 
N.  S.  126,  two  wills  were  put  in  issue  by  different 
parties  in  the  anit.  It  occurred  to  me  that  a  citation 
might  be  issued  by  the  next  of  kin  on  the  eereral 
parties  interested  under  the  prior  wills  requiring  them 
to  propound  or  see  proceedings  in  this  suit ;  bat  o» 
looidng  at  the  east*  of 
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H.  or  L.] 

In  the  Goods  of  Urb — Reo.  v.  Saddlers'  Coupahy. 

[H.  OF  L. 

Tulls  V.  Valton,  Milv.  462  ;  and 

Lillle  r.  Comt/n,  lb.  467, 
it  would  appear  that  anch   a  conrae  would  be  im- 
possible, and  that  there  mnst  be  separate  suits  as  to 
-each  wilL 

Kbatihor,  J. — Unless  gome  distinct  partj  pro- 
jioands  each  will  separately,  or  nnlecs  every  one  inte- 
<nsted  consents,  I  do  not  see  how  you  can  pot  those 
earlier  wills  in  issoe  In  this  suit. 

In  the  Goods  of  Uss. 

Felo  de  le,  wUl  of—PnMiet, 

AdminiitratioH  of  the  good;  ^e.  of  a  fdo  d»  $e 

granttd  to  the  nominee  of  the  Crown,  though  there 

nuu  a  toUl  appointmg  exteutort. 

6.  ITaten.  on  behalf  of  T.  Mottfa  (the  Solicitor  for 
'the  Treasury),  moved  for  letters  of  administration  of 
the  goods  and  chattels  of  the  deceased.  It  appeared 
from  the  affidavit  on  which  he  moved,  that  a  coroner's 
inquisition  of  the  3rd  March  last,  held  at  Armagh 
«n  the  deceased's  body,  bad  fonnd  a  verdict  that  be 
^ad  died  %felo  de  $e ;  and  an  inventory  had  been  made 
of  his  peiscoal  chattels;  amongst  these  there  was  a 
-deposit  receipt  for  1600il  lodged  in  a  branch  bank. 
The  Attorney-General  had  consented  to  the  grant  to 
the  Solicitor  for  the  Treasnry,  as  the  nominee  and  for 
'the  nse  of  the  Crown.  The  deceased  had  made 
•  will,  dated  the  8rd  Feb.  1863,  duly  attested, 
•giving  his  property  amongst  his  relatives,  who  were 
now  in  America.  The  title  of  the  Crown  to  the  goods 
of  the  deceased  is  ascertained  by  the  inqnisitiou,  and 
that  is  in  law  a  revocation  of  the  will :  (1  Wms.  Ex. 
56.)  Ths  grant  mnst,  however,  be  subject  to  the 
debts,  according  to  Megit  v.  Johnton,  2  Dong.  539, 
tut  the  Solicitor  of  the  Treasnry  is  exempt  from  giving 
•ecnrity :  (20  &  21  Vict,  c  79,  s.  86.) 

Ebattnob,  J. — If  your  title  is  under  the  inqnisi- 
tion  you  don't  reqmra  the  administration ;  bnt  if  yon 
take  it,  you  muse  take  it  cum  onere.  1  therefore 
'decree  letters  of  administration  to  yon  without  being 
required  to  give  security. 

Itfote. — See,  however,  T%e  Goode  of  Eliza  Bailey, 
3  S.  &  T.  1 86,  where  the  distinction  was  made  and  acted 
on  by  Sir  C.  Cresswell  between  the  title  of  a  will  of  a 
fllo  de  te  io  probate  and  its  operative  eflfect ;  and  in 
that  case  the  esecntor  in  the  will  of  a  feh  de  <e 
was  held  entitled  to  probate  of  it  irrespective  of 
the  Queen's  warrant,  which  he  had.  Indeed,  whatever 
before  the  1  Vict,  c  26,  may  have  been  considered  the 
law  on  this  subject,  it  is  clear  that  since  that  Act  no 
will  can  be  revoked  except  in  one  of  the  modes  there 
pointed  ont,  one  of  which  it  marriage,  but  none  of 
them  is  euicide ;  but  by  the  inquisition  all  the  goods 
«f  ths  felo  de  eeio  undonbte^y  vast  in  the  Grown.] 


grouse  of  ILotDfS. 

Beported  by  Jaios  Pxtbbsoit,  Esq.,  of  the  Middle  Temple, 
Barrlster-at-Xiaw. 

Tueedag,  Jubf  28. 
Bbo.  v.  Saddlbbs'  Cohpamt. 
Corporation— Bge-law—Admiuion  bf  fraud— St- 
moval—Beasonaileiitu  of  bjie-kao—Imohtneg  of 
member. 

A  bge-laio  of  a  corporation,  dated  1799,  enacted  that 
no  person  who  hat  been  a  bankrupt  or  become  other- 
wue  imolvent  thaU  be  admitted  a  member,  unUa  he 
ehatt  have  ajienoardi  paid  alt  hit  debu  or  utabliihed 
<m  honourable  character  for  taoen  gean  tubtequentlg. 
J>.ioa$formaUj/  elected  a  member  of  the  corporation 
bS  retolutuM,  but  before  it  teat  communicated  to 
Hun,  he,  in  aniwer  to  a  question  put  by  the  clerk, 
but  vnthout  authoritf,  said  he  vas  tolomt,  which 


tMU  ttiUnie  tn  the  tente  of  hit  being  able  to  pag  Jo* 
credUors  in  full  D,  wot  then  admitted  and  acted 
at  a  member,  but  a  month  afierwardi  wot  rtmaved 
without  an  opportunitg  of  bang  heard. 
Held  {reverting  the  judgment  of  the  Ex.  Ch.),  1,  that 
the  word  "  intolvent"  in  the  bge-law  meant  apubUe  or 
notoriottt  intolvency,  tuch  as  ttopping  pagmait  or 
calling  creditort  together  and  obtaining  time,  and 
therefore  the  bye-law  was  valid;  2,  that  D.  wat  mot 
removable  by  the  corporation  after  being  omoe 
admitted;  .3,  that  if  removMe  D.  ought  to  have 
been  heard  prtmoutlgto  tueh  removal;  4,  that  a 
peremptory  mandamut  ought  to  ittue  to  the  eon^fiany 
to  restore  D.  to  the  office. 

This  was  a  suggestion  of  error  on  a  judgment 
of  the  Ex.  Ch. 

The  object  of  the  proceedings  was  to  try  (he  right  of 
Kay  Dinsdale  to  be  an  assistant  of  the  Saddlers'  Com- 
pany, he  having  been  in  form  elected  by  the  Court  of 
Wardens  and  Assistants  of  the  said  company,  whilst  he 
was  in  insolvent  circumstances  and  unable  to  pay  bis 
creditors  20t.  in  the  ponnd,  and  he  having  procured 
himself  to  be  treated  as  such  assistant  by  alle^  falsa 
and  fraudulent  representations  that  be  the  said  Eay 
Dinsdale  was  quite  as  solvent  as  any  man  of  the  said 
court  and  abl^  to  pay  his  creditors  20s.  in  the  ponnd, 
although,  as  the  defts.  contended,  he  was  not  qualified 
to  be  such  assistant  by  reason  of  the  following  bye-law 
of  the  company,  made  on  the  23rd  April  1799  : — 

"  Besolved  that  no  person  who  has  been  a  bank- 
rupt or  become  otherwise  insolvent  shall  hereafter  be 
admitted  a  member  of  the  court  of  assistants  of  this 
this  company  unless  it  be  proved  to  the  satiafaetion  <^ 
the  court  that  such  person  after  his  bankruptcy  or 
insolvency  has  paid  and  satisfied  his  creditors  the  whole 
of  their  debts,  or  shall  have  established  a  fair  and 
honourable  character  for  seven  years  sabsequent  tosDch 
his  bankruptcy  or  insolvency  to  the  satisfaction  of  the 
court  or  the  majority  of  them." 

A  writ  of  mandanut  had  issued  calling  on  the 
Saddlers'  Company  to  restore  Mr.  Dinsdale  to  the 
office  of  assistant  of  the  said  cempany.  The  writ, 
after  ststing  the  charter  of  Car.  2,  and  that  a  vacancy 
had  occurred  in  1849  in  the  number  of  asastants 
when  Mr.  Dinsdale  was  on  20th  Oct.  1849  duly 
elected,  nominated  and  constituted  an  assistant,  bat 
that  on  20th  Dec.  1849  he  was  without  reasonable 
cause  removed,  called  on  the  company  to  restore  him. 

The  return  was  made  and  pleaded  to  and  issue  joined, 
after  which,  on  trial,  a  apecial  verdict  was  returned  as 
follows : — ^After  stating  that  Mr,  Dinsdale  was  dnljr 
elected  by  resolution  on  25th  July  1849,  bnt  the  reso- 
lution was  not  communicated  to  him  till  after  cer- 
tain representations  had  been  made  as  to  his  insol- 
vency when  he  was  summoned  to  attend  a  court  as 
assistant  on  16th  Oct  1849  ;  that  at  the  time  of  the 
passing  of  ths  said  resolution  he  was  in  insolvent  dr- 
cnmstances ;  that  be  attended  two  courts  and  acted  ■• 
an  assistant,  but  that  he  was  removed  from  the  Mid 
office  on  20th  Dec  1849  ;  that  the  bye-law  was  then 
in  fnll  force,  and  a  person  holding  the  office  of  aisistaiit 
might  be  elected  to  the  office  of  renter  warden,  which 
was  aSi  office  of  trust,  and  the  person  holding  it  might 
receive  large  sums  of  money  belonging  to  the  company,; 
"That  the  said  Kay  Dinsdale  did,  after  the  making 
and  passing  of  the  resolution  of  the  23rd  April  1849, 
bnt  before  the  same  vras  communicated  to  lum,  or  he 
was  so  summoned  and  admitted  to  the  said  office  on 
the  24th  Sept.  1849,  in  answer  to  an  inquiry  which 
the  said  Giles  Clarke,  then  being  the  derk  and  agent 
in  that  behalf  of  the  said  wardens  or  keepera  and 
assistsnts,  made  of  him  as  to  his  the  said  Kay  Dins- 
dale's  solvency,  represent  and  state  to  the  said  Giles 
Clarke  that  he  the  said  Kay  Dinsdale  then  was  quite  as 
solvent  as  any  man  of  the  said  court  and  able  to  pay 
his  creditors  20«.  in  the  poond ;  whereas  in  truth  tlua 
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mi  Kij  Dinadale  then  «aa,  and  he  thence  hitherto 
la  ido  uuolTeot,  and  he  wu  thea  largely  indebted  to 
inn  fenoos  in  large  lonu  of  money  and  waa  wholly 
uabli  te  pay  hia  creditors  20<.  in  the  pound,  as  the  said 
Xiy  Diudals  then  veil  knew,  and  the  said  creditors 
mcr  nre  paid  their  said  debts,  or  any  part  thereof, 
tjo^t  small  diriJend  of2<.  id.  in  the  pound,  which, 
jsJ  M  more,  after  great  delay,  was  paid  to  the  said 
atStm  nnder  the  bankniptcy  of  the  said  Kay  Dins- 
dde  is  the  said  retam  referred  to,  and  by  means  of  the 
sod  (<l<e  and  fraudulent  representstions  the  said 
Ttj  Dinsdale  induced  and  procured  the  ssid  then 
Viidtia  or  keepers  and  assistants  to  admit  him  to  the 
Slid  o&s  ss  aforesaid  i  that  the  said  Giles  Clarke,  as 
sack  clerk  snd  sgent,  after  the  making  of  the  said 
npRHotations,  and  in  consequence  thereof,  eansed  the 
tstd  Xay  Dinsdale  to  be  sammoned  as  aforesaid  to 
■Itai  Um  ssid  meetings,  which  it  is  alleged  the  said 
KiyDinsdals  attended  as  aforesaid,  and  caused  the 
fael  of  the  sud  election  to  be  communicated  to  him 
tie  laid  Kay  Diosdsle.  That  the  said  representations 
vm  not  commnnicated  by  the  said  Qiles  Clarke  to  any 
CDSit  of  the  wardens  and  assistants  until  the  20tb  Oct 
1M9,  which  wss  the  first  court  of  the  wardens  and 
w'lisslii  held  after  the  said  representations  wer«  so 
■sds,  Thst  afterwarda,  on  the  30th  Nor.  1849,  the  said 
iij  Dinsdale  did  become  and  was  declared  bankrupt 
s<  is  the  said  retam  alleged.  That  he  was  entitled  to 
U  nfflmmed  to  tbs  meeting  of  the  30th  Dec.  1849, 
asi  te  attend  the  same.  That  he  bad  no  notice  of  the 
sud  Sleeting  or  assembly  until  after  the  same  had  been 
kdd.  That  he  did  not  attend  the  same,  and  had  no 
eppettraity  of  attending  th«  ssmo.  But  whether  or 
Kit  il»  liud  objections  were  ralid  and  ought  to 
fenst  the  jurors  from  finding  as  they  found,  they 
}nj<d  the  adTioe  of  the  court." 

The  Court  of  Q.  B.  gave  judgment  for  the  pro- 
SKStsr.  This  jod^ent  wss  reTened  by  the  Court  of 
Ex.  Ch.,  whereupon  the  present  suggestion  of  error 
«aa  made,  and  tba  learned  jndges  attended  the 
aiaawit. 

GMcma,  Laurie  and  Sevell,  for  the  pit.  in  error, 
eiateadtd  that  the  pit.  was  dniy  elected ;  that  the  mis- 
lyitntslioo  alleged  was  not  a  fraud,  but  whether 
it  wii  or  not,  it  did  not  avoid  the  election  or  admission ; 
tlat  tb  bye-law  was  not  ralid,  because  it  limited  the 
Maker  of  those  who  by  the  charter  were  eligible  to 
slectioa.  Eren  if  Talid,  the  bye-law  did  not  disqualify 
tb  pit,  for  he  was  not  insolrent  within  the  meaning 
«f  the  bye-law.  Besides,  be  was  not  sammoned  to 
shnr  enae  sgainst  the  said  remoraL 

S.y.  £jnie  JUgit,  I  Dong.  85; 

dsrie  T.  Dick$on,  1  E.  B.  &  E.  148 ; 

Ftmt  T.  BiB,  15  C.  B.  85 ; 

PUU^iom  T.  Earl  ofEgrtmmt,  6  Q.  B.  587 ; 

larl  ofBramia*  r.  Baee&sr,  3  C  &  F.  479  ; 

ftrmm't  case,  3  Rep.  77  a; 

AwT.  Aees,  4  Bing.  N.  C.  384  ; 

BMleeombt  t.  Bond,  4  A.  &  £.  333  ; 

&9I9  T.  Sehofield,  1  M.  &  S.  338  ; 

8Um  T.  Imaas,  3  D.  &  R.  218 ; 

PtmlUrm'   Cowypang  T.  PMIKp;  6  Bing.  N.  C. 
3I4j 

CS^r  »f  LomdtM  T.  FoMcre,  1  Ld.  Baym.  497 ; 

S. «.  Qnffilki,  S  B.  &  Aid.  731  ; 
R.T.  Uttforof  Undon,  3  T.  R.  177. 
Katrnkt,  Q.  C.  and  R.  Clarke,  for  the  deft  in 
trror,  eenteded  that  the  bye- law  was  good  and 
niaensUs,  that  the  pit.  was  properly  remored,  that 
^  had  procared  hia  election  by  fraud,  and  that  sren 
If  teatond  Iw  weald  be  instantly  remoTod  again. 

At  ths   eeodawoo  of  the  argument  the  following 
IK^oos  w«n  pot  by  the   Hooss  to   the  learned 
j»4|«s:- 
1.  Is  tbs  hya-law  good  in  law  ? 
t  titpti  being  had   to   the  facts  stated  in  the 


verdict,  was  the  pit.  removable   nnder  ths  by»-Uw, 
assuming  it  to  be  good  in  law  ? 

3.  Ought  the  pit.  to  have  been  heard  previously  to 
removal  ? 

4.  Having  regard  to  the  facts  ststefl  iu  the 
verdict,  ought  the  court  below  to  have  grsnted  a  per- 
emptory mandamue  t 

After  time  taken  to  consider,  the  Judges  answeivd 
as  follows : — 

1.  Blackburn,  Crompton  and  Williams,  JJ.,  and 
Cockbum,  C.  J.  held  the  bye-law  was  bad ;  while 
Willes,  J.,  Martin,  B.  and  Pollock,  C.  B.  held  it  good. 

2.  The  first-named  jndges  (except  Williams,  J.) 
held  that  the  pit.  was  not  removable  ;  while  the  other 
four  jndges  held  that  he  was  removable. 

3.  Blackburn,  and  Crompton,  JJ.  and  Cockbum,  G.J. 
held  that  the  pit.  ought  to  have  been  heard  before  his 
removal,  while  the  other  four  judges  held  he  was  not 
entitled  to  be  heard. 

4.  Blackburn,  Crompton  and  Williams,  JJ.  and 
Cockbum,  C.  J.  held  that  a  peremptory  maHdatmu 
ought  to  have  been  granted ;  while  the  other  judge* 
held  that  it  ought  not. 

The  following  are  the  opinions  of  Crompton,  J.  and 
Cockbum,  C.  J. 

Cbomptox,  J. — ^Hy  I<ords,  in  answer  to  yonr  Lord- 
ships' first  question,  I  say  th^,  in  my  opinion,  the  bye- 
law  is  not  good.  I  think  that  the  making  of  bye- 
laws,  by  which  the  governing  part  of  a  corporation 
restricts  or  pots  a  qualification  upon  the  persons  who 
are  to  be  elected  beyond  what  the  charter  has  pointed 
out,  ought  to  be  looked  at  narrowly.  The  present  bye- 
law  disqnaliiies,  subject  to  certain  exceptions,  every 
one  who  has  ever  been  unable,  at  any  time,  to  pay  hu 
creditors  20s.  in  the  pound ;  and  although  he  has  got 
bis  certificate  in  the  most  honourable  way,  or  his 
creditors  have  given  him  the  most  oonplete  and 
creditable  dischai;ge,  he  is  still  within  the  operation  of 
the  bye-law,  unless  be  is  proved  to  have  paid  hi* 
creditors  subsequently  in  fnlL  The  disqualification 
does  not  depend  on  any  act  of  bankraplcy,  or  on  any 
fiat,  petition,  or  definite  legal  proceeding  in  bankruptcy 
or  insolvency,  but  might  have  to  be  ascertained  from  • 
laborious  and  painful  inquiry  into  the  stats  of  the 
candidate's  ciicumstanoes  at  any  partienlar  anterior 
time,  and  after  the  lapse  of  many  years.  Tba  bye-law 
must  be  tak«n  to  extend  to  the  not  being  able  to  pay 
the  creditors  in  full  at  any  time,  or  else  its  operation 
would  not  extend  to  the  present  case,  in  which  the 
prosecutor  ha*  not  committed  any  act  of  baokraptcy  or 
insolvency  previous  to  his  admission.  The  exception  of 
having  established  a  fair  and  honourable  character  for 
seven  years  subsequently  to  the  insolvency,  to 
the  satisfaction  of  the  court  or  a  majority  of 
them,  seems  to  me  very  loose,  nnoartain  and 
ansatisfactory,  and  to  give  far  too  wide  a  dis- 
creUon  to  the  court  of  electors,  or  tbs  sabsequent 
court.  A  bye-lsw  of  this  nature  oaght  to  be  certain, 
and  it  seems  to  me  extremely  loose  and  uncertain  to 
leave  it  to  the  judgment  of  the  elective  body  to  say 
whether  there  has  been  an  hononrabla  character  satis- 
factory to  them.  If  the  insolvsncy  is  intended  ss  • 
disqualification  against  being  elected,  the  bye-Uw 
would  seem  very  objectionable,  as  it  would  appear  to 
imply  that  the  electors  before  they  record  their  vote* 
are  to  come  to  a  decision  whether  Uiers  has  been  a  sub- 
sequent honourable  character  to  their  satisfaction.  If 
the  tme  construction  of  the  bye-law  were  that  the  dis- 
qualification is  a  disqualification  against  being  elected, 
great  difficulties  might  arise  as  to  whether  a  notice  of 
the  disqualification  to  the  voters  before  voting  might 
not  cause  their  votes  to  be  thrown  away,  and  the 
adverse  candidates  to  be  elected.  I  do  not,  however, 
think  that  this  is  the  real  meaning  of  the  bye-law,  a*  it 
wonld  seem  impossible  to  be  actod  upon,  especially  in 
an  election  for  several  vacandea,  where  there  are  several 
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candidate*.  I  think  tliat  tlie  bye-law  lu*  tbe  meaning 
pnt  npon  it  in  the  Coort  of  Q.  B.,  and  that  it*  true 
constrnction  is  sot  that  the  body  of  electors  at  the  time 
of  election  are  to  see  to  tbe  qualification,  but  that  it  is 
to  be  a  disqualification  against  tlie  admission  as  dia- 
tingnisfaed  from  tbe  election.  Tbe  charter  obTioosly 
point*  to  a  distinct  period  for  admission  and  election ; 
it  rcqoirea  aoms  thing*  to  be  done  before  election, 
and  some  after  election,  and  before  admission; 
and  it  might  happen,  a*  it  seems  to  have  done 
in  the  present  case,  that  the  party  might  not 
know  of  his  election,  and  might  not  have  had  an 
opportunity  of  being  prepared  with  proof  of  his  pay- 
ment of  his  debts,  or  bis  good  character  to  satisfy  the 
electors.  The  charter,  a*  before  pointed  out,  require* 
several  things  to  be  done  before  sdmisnon  and  after 
election,  and  in  corporation  law  the  distinction  was 
perfectly  well  known,  and  I  do  not  see  why  tbe  word 
**  admission  "  in  the  bye-law  should  not  be  read  in  its 
plain  ordinary  sense,  especially  where  it  is  several 
times  need  io  the  same  document,  as  contradistinguished 
from  election.  On  this,  which  is,  I  think,  the  tme 
constrnction  of  tbe  bye-law,  it  seems  to  me  very 
objectionable  that  a  subsequent  court,  perhaps  not 
consisting  of  tbe  same  members,  should  have  the 
power  of  confirming  or  vacating  tbe  prior  election  on 
an  investigation,  for  instance,  whether  tbe  party  has 
established  what  the  court  should  think  an  hononrable 
character.  This  i*  very  looee  and  uncertain,  and 
practically  wonld  leave  far  too  much  in  the  diaeretion  of 
tbe  body.  A  candidate  might  succeed  at  the  election 
by  one  vote,  and  it  might  be  voted  afterwards  at  the 
sabseqaent  coort  by  a  majority  of  one  that  at  some 
distant  period  the  party  bad  not  been  able  to  pay  the 
whole  of  bis  arediton  SOt.  in  the  pound,  and  that  he 
did  not  appear  to  the  satisfaction  of  tbe  court  to  have 
establishcHl  an  hononrable  character  for  seven  years 
snbseqiently.  It  i*  obvious  what  a  different  view 
might  be  tidcen  by  different  members  of  tbe  court,  as 
to  "  an  honourable  character,"  and  I  cannot  but  think 
that  so  loose  a  provision  might  lead  to  nnfaimess 
and  mischief,  "niere  is  another  point  of  view  in 
which  also  the  provision  seems  to  me  very  ob- 
jectionable; snch  a  disqualification  against  admis- 
sion as  i*  pointed  oat  in  the  charter,  txempU  gratid, 
for  not  taking  the  oatb  of  snpremacy,  &c.  depends  on 

•  fact  which  is  capable  of  proof,  when  the  question 
of  title  come*  before  the  proper  legal  tribunal,  a*  npon 

•  nandanNU  the  party  so  nfnsed  admission  might  allege 
and  prove,  that  he  had  taken  theoath  ;  bntthis  couldnot 
be  so  on  such  a  discretion  as  is  vestedin  the  body  by  this 
bye- law.  They  are  to  have  the  decision  whether  tbe 
party  has  established  socb  "honourable  character," 
for  it  is  to  their  satisfaction  that  the  bye-laws  refers ; 
and  it  seems  to  me  very  objectionable  that  the  bye- 
law  should  make  a  disquiJification,  and  afterwsrda 
give  a  discretion  of  dispensing  with  it  if  tbe  court 
of  sssistants  are  satisfied  with  the  hononrable  cha- 
racter. I  speak  of  thia  power  as  discretionary,  because 
I  think  that  if  there  were  a  retnm  to  a  maadamm  to 
admit,  that  the  party  had  not  been  at  a  certain  time 
able  to  pay  30s.  in  the  ponnd,  and  tlie  prosecutor  were 
to  plead  to  this  retnm  that  he  bad  established  a  fair 
and  honourable  character  to  the  satisfaction  of  £he 
subsequent  court,  he  would  be  told  that  the  question 
was  fur  their  decision.  It  would  hardly  be  a  matter 
for  a  traverse  and  for  the  decision  of  a  jury  whether  he 
had  done  so ;  and  if  it  were,  it  wonld  only  show  more 
clearly  the  loose  and  dangerous  nature  of  tbe  bye-law. 
The  consideration  of  the  mode  in  which  this  power  and 
discretion  is  to  be  exerdsed  seems  to  me  to  show  still 
more  clearly  that  tbe  decision  is  to  take  place  after  the 
election ;  as  tbe  question  as  to  whether  the  discretion 
is  to  be  exercised  according  to  the  facta  in  any  par- 
ticular ease  can  only  arise  after  the  electors  nave 
Jelected  the  particnlar  persons.   It  would  seem  imprac- 


ticable, if  not  impossible,  to  exercise  this  power  at  th» 
time    of   the   election ;  and   if  it  could  be  done^  it 
wonld,  I  should    think,   be  very  objectionable ;  iid 
I  think  the  real  meaning  is,  that  the  subsequent  onut 
is  to  have  the  discretion  and  power  of  dispenung  with 
the  disqualification ;  but  whichever  be  tbe  constmetiea 
in  this  respect,  I  think  the  bye-law  bad.    Secondly, 
I  am  of  opinion  that  the  party  being  actually  in  the 
office,  tbe  conrt  of  assistants  had  no  power  to  try  U* 
title,   and  that  tbe  proper  coarse  df  removing  Ua 
would  be  by  quo  warntaio.     Where  the  office  wu  fidl, 
the  Conrt  of  Q.  B.  could  not,  in  case  of  an  alleged  dis- 
qnalifioation,  proceed  except  by   jito  mtrrauM;  snd 
they  could  not,  according  to  a  well-established  rnls  gf 
law,  grant  a  moiKiiMiii*  to  proceed  to  a  fteah  eleetkn; 
and  it  would  seem  strange  in  socb  •  caa*  to  allow  th* 
corporate   body    so  to  interfere.    I  agree  with  the 
observation*  of  my  brother  Wightman  in  the  Conrt  gf 
Q.  B.,  in  this  respect    I  do  not  look  at  this  qsesUoo 
as  depending  merely  on  the  formal  act  of  admisrioo, 
bnt  on  the  fact  of  the  ofiSce  being  full  of  tbe  psi^. 
The  question  of  title  in  ancb  case  is,  I  think,  alwtjt 
for  tbe  ooort  of  law,  and  not  for  the  corporation,  whe 
cannot  try  the  original  title  when  the  office  is  foil  ef 
the  party:  {Rtz  v.  ligmt  Regig,  1  Dong.  S5.)    Tie 
general  rule  of  law  being  admitted,  the  answer  offered, 
that    the    election    or    formal    aot    of    adnuasiM 
was    obtained  by    fraud,    and    so    waa   to    be   re- 
garded u  never  having  taken  plaoe,  and  tbenfoie 
that  the  court   of    aseistants  might  treat  a  pirty 
actoally  in  the  office  as  never  having  been  in  it,  dees 
not  appear  to   me  satisfactory.    If   the  doctrine  be 
pushed  to  it4  length,  it  would  show  that  years  after  the 
party  had  been  in  the  office  he  might  at  oooe  be  tnned 
out  by  the  corporation ;  and  in  cases  where  the  esjoy- 
ment  of  the  office  for  a  certiun  length  of  time  preveols 
tbe  party  from .  being  removable  by  qao  imrroiiM,  sod 
so  Igivss  him  a  title,  it  might  still   be  sud  that  he 
never  was  elected  or  admitlMi,  and  never  was  in  the 
office,  because  fraud  renders  all  these  things  aa  if  they 
never  were.     In  any  case  where  an  election  is  alleged 
to  have  been  obtamed  by  bribery  or  by  personation  of 
voters,  such  an  argument  would  equally  prevail;  and, 
in    effect,    title    would    constantly    be    tried,    not 
by  tbe    established  oourts,  but    by    tbe  corporstioa 
authoritiee;    and    the   greatest    abuses    might   take 
place    in   corporations    if,    shortly    before   the  elec- 
tions, the  majority  might  disquslify  a  large  porttoo 
of  the  electors  at  once  by  saying,  "  Yon  only  got  to  be 
members  of  the  corporation  by  trick  or  falsehood  cr 
bribery,  and  yoiu  acting  a*  corporaloni  by  means  ef 
snch  fraud  is  null ;  yon  have  never   therefore  been 
members  of  the  corporation,  and  so  wo  strike  you  off 
the  rolls."    In  all  cases  of  quo  toarranto  the  suppo- 
sition is  that  there  has  been  a  wrongful  asramptioo  of 
the  office  a*  against  tbe  Crown  ;  and  I  think  it  wonld 
be  very  dangerons  to  iatrodnce  any  snob  qnalificaiion 
on    th*    general    rule    as    to    the    trial    of    such 
title,    aa    that    where   the    title    is    sought    to  be 
invalidated    by    fraud,    the    body    themselves   nay 
try  it.     Understanding  your   Lordshipa'  second   ques- 
tion   to     mean    whether     the    prosecutor    was    re- 
movable by  the  conrt  of  assistsnts  7    I    answer  your 
Lordships'  question  in  tbe  negative.     And  with  refer- 
ence to  your  Lordships'  third  qnestion,  I  answer  that 
I  am  still  more  strongly  of  opinion  that   the  court  of 
assistants  could  not  legally  remove  the  prosecutor  with- 
out his  having  an  opportunity  of  being  board.     This,  I 
think,  was  the  part  of  the  case  which   partienlarly 
struck  the  late  Lord  Chief  Justice  of  the  Court  of  Q-  B. 
in   the  earlier  proceedings  iu  that  court.     For  soy 
snfficient  corporate  offence  committed  after  the  party  i* 
in  office  there  is  often  a  power  of  amotion  in  the  eorpo- 
ration ;  and  in  such  case  it  can  hardly  b«  dispated  that 
the  party  must  have  an  opporinnity  of   being  heard. 
Supposing  this  a  case  of  amotion,  the  law  is,  I  think. 
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tto  dMt  to  admit  of  i  donbt;  and  if  this  be  taken  u 

« eaM  in  vhieb  the  oonrt  of  assistants  might  assnme 

to  tktoiilres  the  jorisdiction   of  trjing  the  title,  I 

euutt  M  how,  on  any  prindpla  of  jnstiec,  they  can 

SsfOM  with  calling  on  the  party  and  hearing  what  be 

U  l>  af.    The  argnmant  the  other  waj  woald  not 

eel;  {in  the  ooort  of  assistants  the  jurisdiction  of  the 

OattfQ.  B.,  bat  would  enable  them  to  aet  as  no 

<nrtedaU  act  withoal  giving  the  party  an  oppor- 

taitjofkoBg  heard.     I  answer,  therefore,  the  third 

^■■t^  is  the  affirmative.     As  to  joar  Lordships' 

fmtli  foeation,  I  think  that  the  Court  of  Q.  B.  ought 

to  hart  grmted  the  peremptory  mantbaua  as  they  did. 

VUn  •  party  has  been  tamed  oat  improperly,  I  think 

t^  lie  ought  to  be  placed  in  the  same  sitnation  as  he 

wiiWfon  the  improper  removal  took  place;  and  I 

tiiak  the    Conrt    of    Q.  B.,    on    the    removal    not 

Uof  npported    by     the     facts    stated    on    the 

netnl,  were  right  in   ordering    him  to  be  restored. 

Ho*  far  uy  discretion  in  the  Court' of  Q.  B.  in  sncb 

«aat  kaa  been  tslcen  away  by  the  statutes  giving  a 

wnt  of  oror  in  such  cases,  if  any  discretion  prerioosly 

intcd  ss  to  awarding  a  peremptory  mandamu,  need 

•at,  I  think,  be  discosaed,  as  the  state  of  the  record 

nay  epiiuou  warranted  the  judgment,  if  it  did  not 

switate  it,  aeoording  to  what  was  thrown  out  by 

Bj  bnlher  Bhu^Lbum  in  the  Court  of  Q.  B.,  which 

■17  probably  be  the  correct  view  of   the  case ;  and 

«na  if  there  were  any  discretion,  and  if  the  exercise 

<f  weh  discretion    were    ground    of   error,   in    my 

♦(■aioa  the  discretion  wss  properly  exercised  ;  for  I 

tUits  much  greater  mischief  that  bodies  of  this 

■wwt  aboold  exercise  the  right  of  trying  such  title 

wil^oM  hearing  the  party  than  that  there  should  be 

tk  iscogvtiiienca  pointed  out  in  the   Ex.  Ch.  that  a 

fvt]  sbogld  be  reatored  by  mandaouu  where  he  might 

fntisWj  be  subsequently  ousted  by  quo  warranto.     I 

asmr  your  Lordships'  last  qaestion,  therefore,  in  the 

a&aiative. 

CocMOBs,  C.  J. — My  Lords,  I  am  of  opinion  that 
tk  Snt  {aastian  pat  by  your  Lordships  in  this  case 
^oold  be  answered  in  the  negative.  I  must  begin  by 
•k"niiig  that  I  have  always  had  considerable  diffi- 
oitj  Is  understanding  how,  when  the  eonstitation  of 
>  mpontion  is  fixed  by  charter,  a  power  to  make 
^-lawi "  for  the  good  role  and  government "  of  the 
Wj  eosid  ever  properly  be  held  to  carry  with  it  a 
poww  to  limit  the  nnmber  either  of  the  eleotora  by 
wkaia  the  members  of  any  oonstituent  part  of  the  cor- 
pwsti"*  an  to  be  chosen,  or  the  nnmber  of  those  from 
*^  the  election  is  to  be  made,  by  snperindneing 
07  sew  qnaljfication  or  ground  of  disqualification  as 
to  vU^  iin  charter  is  silent  I  should  be  disposed 
t«  cooadir  a  power  to  make  bye-laws  "  for  the  good 
nlo  aad  novemment "  of  the  body  as  relating  rather  to 
"■"•rs  of  an  exeentive  character,  connected  with  the 
{"•"■meat,  discipline  and  management  of  the  cor- 
ftm,  aad  the  conduct  of  iU  afiairs,  than  to  altera- 
*<Ms  in  the  constitution  established  by  the  charter  of 
"•  Soverogn,  or  in  the  mode  of  filling  up  the  oom- 
lj"««t  parts  of  the  corporate  body  thereby  prescribed, 
wjtboot,  however,  dwelling  on  this  debsteable  ground, 
•  further  troubling  your  Lordships  on  this  subject,  I 
Wl  eealcst  myself  with  saying  that  any  bye-law,  the 
*«*  of  which  is  tfaiu  to  modify  the  eonstitation  pven 
^tbe  ehaiter,  shonld  be  looked  at  with  jealouay,  and 
'j'j'Uioa  eoort  of  law  only  if  it  manifestly  appears 
"  oe  aecossaty  aad  eondncive  to  the  well-being  of  the 
^T"***"!;  if,  to  nse  the  words  of  this  very  charter, 
"  "uB  be  proved  to  be  "  good,  useful,  honest  and 
•"•••oaiy."  How,  this  bye-law,  as  it  seems  to  me,  is 
fj*^  umeoeasary,  and — worse  than  useless — is  posi- 
^miachieveos.  It  is  nnneoessary,  because  the 
~^  »  the  corporation  in  whom  the  power  of  making 
wsws  is  vested,  is  th»  very  same  body  by 
*■■•  the  dectkm  gf  an  assistant  is  to    be  made ; 


so  that,  if  the  principle  upon  which  the  bye-law 
is  bssed  be  sound,  they  can  give  praotical  effect  to  it 
by  rejecting  any  one  labooring  under  the  disqualifi- 
cation, whether  the  bye-law  exist  or  not.  So  long  as 
the  bye-law  remains  nnrepealed,  it  most  be  taken 
that  the  Isgislative  body  in  the  Corporation  are  of 
opinion  that  its  principle  is  good.  If  so,  it  is  to  be 
presumed  that,  in  their  character  of  eleotora,  they 
would  give  effect  to  it.  The  bye-law  is,  therefore, 
plainly  superfluous.  Let  us  see  whether  it  be  usefnl 
and  good.  Now  the  grounds  on  which  this  bye-law 
has  been  said  to  be  reasonable  are,  that  the  office  of 
assistant  is  in  itself  one  of  trust  and  confidence  {  that 
it  leads,  if  the  ballot  shall  so  determine,  to  the  office 
of  renter  warden,  an  officer  who  is  the  treasurer  of  the 
corporation,  and  keeps  its  fimds ;  that  bankruptcy  and 
insolvency  in  the  great  majority  of  instances  arise  from 
misconduct  or  imprudence;  that  the  corporation  is 
justified  in  taking  measures  for  ensuring  that  its 
government,  and  especially  the  management  of  its 
pecuniary  affairs,  shall  he  in  the  handa  of  solvent  and 
respectable  persons.  While  the  foi«e  of  this  reasoning 
may  be  admitted,  it  is,  on  the  other  hand,  to  be  ob- 
served that  the  effect  of  such  a  rule  mtist  necessarily 
be  in  some  instances  to  exclude  persons  upon  whom 
bankruptcy  or  inaolTsnqy  may  have  come  from  circnm- 
stances  involvingjio  imputation  either  of  misconduot  or 
improvidence.  The  vioisritades  of  forttme,  the  fluctua- 
tions of  trade,  the  nocertaioty  of  commercial  specula- 
tion, the  failure  of  others,  erases  which  sometimes 
prove  "  enough  to  press  a  royal  merchant  down,"  may 
occasion  banlmiptey  or  insolvency,  witbont  leaving  the 
shadow  of  a  reproach  on  the  character  of  the  indi- 
vidual. Why  should  a  man  thus  drcumstauced,  on 
whom  no  suspicion  or  imputation  rests,  be  excluded 
till  be  has  established  a  fair  and  honourable 
character  for  seven  years,  when,  to  say  nothing 
of  the  hardship  and  injustice  done  to  him, 
bis  admission  into  the  governing  body  might, 
during  all  that  time,  be  highly  advantageous  to  the 
corporation  ?  The  answer  which  has  been  given  is, 
that  laws  should  be  adapted  to  cases  of  ordinary,  and 
not  of  exceptional  occurrence,  and  that,  if  general  good 
result,  individual  hardship  or  partial  inoonvenienca 
must  be  submitted  to.  I  should  feel  all  the  foroe  of 
this  argument  if  this  bye-law  were  necessary  to  aecure 
the  advantage  which  it  is  designed  to  effect.  But,  as 
I  have  already  shown,  for  this  purpose  it  is  altogether 
unnecessary,  and  its  practical  working  is,  therefore, 
this :  while  unnecessary  to  exclude  those  whom  it  may 
be  desirable  to  exclude,  it  only  operates  to  exclude 
those  whom  it  is  acknowledged  it  would  be  desirable  to 
admit.  The  law  is,  therefore,  not  only  useless,  but 
mischievous.  But,  my  Lords,  even  if  this  bye-law 
could  be  taken  to  be  good  in  law,  I  am  of  opinion  that 
the  prosecutor  was  not  removable  imder  it.  When  the 
bye-law  in  question  speaks  of  bankruptcy  or  insolvency 
it  must,  I  think,  be  taken  to  refer  to  something  mors 
than  a  mere  inability  to  meet  pecuniary  liabilities  or 
engagements.  ■'  Bankrnptey,"  in  the  meaning  of  the 
bye-law,  mnst,  I  think,  be  taken  to  mean  the  legal 
itatiu  in  whicli  a  man  becomes  placed  when  he  has 
committed  an  act  of  bankruptcy,  and  is  thereupon 
adjudicated  a  bankrupt ;  "  insolvency"  a  man's  position 
when  he  becomes  subject  to  the  laws  relating  to 
insolvents,  and  is  broaght  within  the  jurisdiction 
of  the  insolvent  laws ;  for,  although  at  tlie  time  of 
the  nuking  of  this  bye-law  the  insolvent  conrt  of 
modem  times  had  not  been  called  into  exiatenoe^ 
yet  there  were  statutes  relating  to  insolvent  debtors, 
and  the  term  was  one  known  to  the  Isw.  How, 
unless  some  such  positive '  standard  ia  taken,  can 
the  period  he  fixed  from  which  the  seven  years  are 
to  ran,  during  which  the  good  oharaotw  required  by 
the  bye-law  is  to  be  maintained  ?  The  fact  that  this 
Utter  period  is  made  to  date  from  the  bankraptey  or 
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incoWeuey  is  strong  to  shoir  tliat  thess  terms  are  used 
io  Ike  seas*  I  hare  ascribed  to  them,  and  not  as  im- 
porting a  mere  inability  to  meet  pecaniary  liabilities, 
tbo  precise  date  of  which  it  may  be  difficult  to  ascer- 
tain, which  may  exist  to-day  and  be  removed   to- 
morrow.    Bnt,  if  this  be  so,  Mr.  Dinsdale  was  not  in- 
eligible at  the  time  of  his  election ;  he  was  elected  on 
the  23rd  April ;  his  election  was  confirmed  nt  a  meet- 
ing of  the  35th  July;  he  was  admitted  on  the  16th 
Oct. ;  he  was  not  declared  bankrupt  till  the  SOtb  Nov. 
It  does  not  appear  that  he  bad  even  committed  an  aot 
of  bankrupti7  prior  to  his  election  and  admission.     In 
my  opinion,  therefore,  even  supposing  the  bye-law  to 
lie  goi<d,  be  was  not  disqualified  under  it.    And  even 
if  this  were  not  so,  I  am  still  of  opinion  that  it  was  not 
competent  to  the  defts.  to  remove  Mr.  Dinsdale.    He 
bad  been  elected  by  the  proper  electors.    His  election 
bad  been  duly  confirmed ;  he  had  been  admitted ;  he 
had  been  twica  summoned  to  attend  and  discharge  the 
doties  of  his  office,  and  had  done  so,  and  had  partaken 
of  its  emoluments.    Under  these  circumstances,  he  was 
to  all  intents  and  purposes  in  the  office ;  and,  if  remov- 
able at  all,  on  the  ground  of  having  been  ineligible 
nnder  the  bye-4aw,  could  only  be  removed  by  proceed- 
ings in  the  nature  of  quo  mnranio  in  the  Court  of 
Q.  B.      But    his   removal    is  said    to    have    been 
warranted  on    tbe  ground  of  misconduct,  in  making 
•  false    answer   to   an    inquiry    by    tbe    officer   of 
the  corporation  touching  bis  solven-iy,    prior    to  bis 
admission.    To  thia  it  appears  to  me  that  more  than 
one  answer  may  be  given.     In  the  first  place,  although 
tbe  effect  of  the  prosecutor's    statement  was  his  ad- 
mission,  it  does    not    appear    that    the  answer  was 
made  with  any  reference  to  admission   to  the  office, 
or  was  intended  as  a  fraud  on  tbe   corporation.    It 
is  fonnd  expressly  as  a  fact  in  the  case  that  Dinsdale, 
at  the  time  of  making  this  statement,  was  not  aware 
of  his  having  been  elected.     The  mqniry  may  have 
presented  itself  to  bis  mind  simply  as  an  impertinent 
one.    Tbe   answer  may  have  been    given    with   the 
design  of  protecting  himself  from  tbe  injurious  con- 
sequences to  his  position  as  a  trader,  which  tbe  dis- 
oksnre  of  bis  pecnniary  circumstances  might  bring 
upon  bim.    Secondly,    tbe  inquiry    was  one  which 
neither  the  defts.  nor  tbor  officer  on  their  behalf  had 
any  right  to  make,  and  by  the  answer  to  which  the 
prosecutor,  therefore,  ought  not  to  be  prejudiced.    If 
tbe  bye-law  be,  as  I  think  it,  bad,  the  inquiry  was 
irrelevant  and    nuwarranted.      If   the  bye-law  was 
good,  tbe  inquiry  came  too  late :  it  should  have  pre- 
ceded the  election;    for  when  an  election  has  once 
been  made  by  those  to  whom  it  appertains  to  make 
it,  tbe  admission  to  tbe  office  becomes  a  purely  minis- 
terial act.      It  would   be  an    additional    reason  for 
holding  this  bye-law  to  be  bad,    as  unreasonable,   if 
upon    an    election  made  by  competent  authority,    it 
superindaced  a  new  qualification  as  the  condition  of 
admission.      The    defts.    are,  therefore,    nnder    tbe 
necessity   of    contending,   that    though  the  bye-law 
speaks    of  admission,    the    disqualification  is  carried 
back    to    the    period     of    the    election.      If    so, 
this    question    ss    to     solvency,    if    it    conld    be 
legitimately  put  at  all,  should  have  been  put  antece- 
dently to  the  election.  Once  elected,  Mr.  Dinsdale  might 
have  declined  to  answer  such  sn  inquiry,  and  yet  have 
been  entitied  to  insist  upon  being  admitted.     But  a 
abort  and  conclusive  answer  to  this  alleged  ground  of 
removal  is  to  be  found  in  tbe  affirmative  answer  which 
must  necessarily  be  given  to  tbe  question  put  thirdly  by 
your  liordsbipa.     No  proposition  on  tbe  law  relating  to 
corporate  offices  can  be  mora  clear  or  indisputable  than 
that  a  man  liable  to  rtmoral  from  au  office  for  mis- 
oondnot  is  entitied  to  be  heard  in  his  defence,  and  must 
have  an  opportunity  of  being  so  heard  before  be  can 
be  removed.    It  is  nnnecessary  to  trouble  your  Lord- 
abips  with  aotbority  on  a  proposition  which  needs  only 


be  stated  to  command  assent  The  cases  will  be  fonnd 
collected  in  Wilcocks  on  Corporations,  para.  691  to  70S. 
Being,  on  these  grounds,  of  opinion  that  the  remoral  of 
Mr.  Dinsdale  was  nuwarranted,  and  that  be  is  entitled 
to  a  peremptory  mandamui  to  restora  bim,  I  haTO  no- 
hesitation  in  answering  your  Lordships'  fourth  and  laat 
question  in  tbe  affirmative.  Cur.  adv.  vuA. 

The  Lord  Ckanckllor. — My  Lords,  tbe  qneation 
in  this  case  depends  almost  entirely  on  tbe  ralidity  c^ 
tbe  bye-law,  and  again,  the  validity  of  the  bye-Isw 
appeara  to  me  to  depend  on  tbe  meaning  of  these 
words,   namely,   "or    become    otherwise  insolvent." 
With  respect  to  the  construction  of  these  words,  I 
think  they  must  be  held  to  mean  notorious  or  avowed 
insolvency,  snob  as   would  be   tbe  consequence  of  a 
public  stoppage  in  business,  or  of  a  trsder  calling  hi» 
craditon  together  and  obtainmg  time  or  terms  of  in- 
dnlgeoce,  or  of  bis  entering  into  a  deed  of  composition. 
These   and  other  modes  of    avowed  insolvency  wars- 
common   at  the  time  of  the  passing  of  this  bye-law, 
although  no  statute  relating  to  insolvent  debton  as 
contradistinguished    from     bankrupts    was    then     in 
existence.     This  construction  of  the  word  "  insolvent," 
aa  meaning  avowed  or  notorious  insolvency,  is  con- 
sistent with  tbe  provision  for  restoring  the  competenoy 
of  the  trader  if  he  has  established  a  fur  and  hononr- 
able  character  for  seven  yean  subsequent  to  bis  bank- 
ruptcy or  insolvency,  when  tbe  word  insolvency  must 
mean  a  fact  ascertained  at  some  period  of  time  from 
which    the    seven   yeara    may    be    computed.     Thos 
fairly  construed,    I  think    the    bye-law   is   good  and 
reasonable,  and  that  it   does  not  contain  any  element 
of  uncertainty.     If  this   be  the  meaning  of  the  bye- 
law,   Mr.  Dinsdale   was    not  insolvent  within    sacb 
meaning  at  any  time  before  the  date  of  bis  election  or 
admission,  and   was  not,  therefore,  in   my  judgment,, 
disqualified  by   the  operation  of  the   bye-law.     It  is 
unnccesssry  to  consider  the  case  of  fraud  alleged  in 
tbe  ratum,  because  I  underatand  tbe  return  and  finding^ 
of   the    jury    to    be   intended  to    state  that   Kay 
Dinsdale,  being    ineligible  within    the    true  meaning^ 
of  the  bye-law,  did  by  means  of  false  and  fraudulent 
representations  of  his  solvency  induce  or  procure  the 
wardens  or  keeper  and  assistants  to  admit  bim  to  the 
office.     But  if  it  had  been  necessary  I  should  bare- 
been  of  opinion  that  tbe  answers  given  by  Mr.  Dinsdale 
on  the  24th  Sept.  1849  to  the  questions  put  to  bim  by- 
Mr.  Clarice  (who  was  not  directed  or  authorised  by  the- 
court  to  make  any  such  inquiries)  were  not  such  fals» 
and  fraudulent  representations  as  the  conrt  of  wardens 
and  assistants  could  allege  were  made  with  tbe  view 
of  inducing  or  procuring  them,  and  by  which  in  fact 
they  were  indu<»d  and  procured,  to  admit  Mr.  Dims- 
dale.     He  was  elected  in  the  month  of  April  1849,  end 
his  election  was  confirmed  in  tbe  month  of  July  1849. 
He  was  admitted  to  tbe  office  on  tbe  20th  Oct.  1849, 
and  tbe  return  states,  that  on  the  20tb  Dec.  1849  tbe- 
eonrt  of  wardens  and  assistants  did  resolve  and  deter- 
mine that  Mr.  Kay  Dinsdale  should  be  ramored  and 
discharged  from  being,  and  should  no  longer  be,  one  of 
tbe  assistants  of  tbe  said  art  or  mystery.     Mr.  Dins- 
dale  was   not  summoned,  nor  was  any  opportunity 
afforded  to  him  of  being  heard  against  this  order  of 
removal,  which  does  not  treat  the  original  election  as 
void  on  tbe  ground  of  Mr.  Dinsdale  being  ineligible. 
Under  these  circumstances  I  am  of  opinion,  that  even 
if  my  construction  of  the  bye-law  be  not  the  right  one, 
and  if   Mr.  Dinsdale  was   disqualified  by  insolvency, 
yet   that,   as  he   was  admitted  to   the  office  without 
fraud,  he  could  not  be  legally  removed  from  it  vithont 
being  heard  in  bis  defence.    I  am  therefore  of  opinion 
that  the  judgment  of  the  Court  of  Ex.  Cb.  oaght  to  be  - 
reveraed,  and  that  of  the  Coart  of  Q.  B.  affirmed,  and 
that  a  peremptory  mandamtu  should  issue. 

Lord  Crahworth. — My   Lords,  in  this  case  the 
learned  judges  whose  aisistance  we  bad  at  the  argn-- 
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■at,  in  diniJed  almoet  eqnally  in  opinion  *a  to  the ' 
fipai  which  jour  Lordships  ooght  to  pronoanoe. 
Ikm  if  tlKio  think  jadgment  ooght  to  be  given  for 
tk|llia  cnor;  Tonr  that  the  jndgment  below  ought 
to  bt  JSmti.  I  hate  given  careful  attention  to  their 
itkai  well-eontidered  reasoning,  and  have  arrived  at 
titsKhdon  that  the  judgment  of  the  Conrt  of  Q.B. 
ntrigbt,  aod  to  that  judgment  ought  to  be  given  for 
d«  ph.  ia  (tror.  On  the  qnestion  of  the  raliditj  of 
kr  b;e.liir,  I  coneor  with  the  jadgment  of  the  Ex.  Ch., 
ad  Iht  (Mr  jndgei  who  think  that  jadgment  right. 
I  tUik  tie  bje-law  ia  good.  I  tbiiJc  so,  because  I 
iolerpit  the  word  "insolvency"  to  mean,  not  mere 
■lUitj  of  the  person  to  whom  it  refers  to  paj  his 
UaiB  foil,  bst  inability  proved  by  some  outward  act, 
mi  u  Hopping  paynMnt,  or  compounding  with  his 
<niim.  Thtt  such  is  the  meaning  seems  to  me  clear 
jnattepravisioa  that  the  disqualifying  effect  of  the 
Bahaiey  may  be  removed  by  fair  and  honourable 
atiwt  continued  for  seven  years  after  the  insolvency. 
ya*  Itccsiarily  paints  to  s<jme  specific  act  from  which 
tb«  mm  years  may  be  coonted,  and  this  interpreta- 
tiie  ii  strongly  confirmed  by  the  word  "  insolvency" 
hioj  eonpled  with  bankmptey.  Upon  any  other  in- 
k'T'^atiui  of  the  won),  I  should  not  think  the  bye- 
itw  pod.  If  the  inoolvency  contemplated  by  the  bye- 
hw  VIS  meie  inability  to  pay  his  creditors  20».  in  the 
I"s4  at  any  time  within  seven  years  next  before  the 
«h«tio«,  a  door  wonld  be  opened  to  iuqniriea  which 
itaijit  be  impoesible  to  answer,  and  which  it  would 

•  sspolitic  to  permit.    On  the  question  of  the  validity 

*  *•  fcy»-l*w,  therefore,  I  concur  with  tb«  jndgment 
^  tke  Court  of  Ex.  Cb. ;  but  I  do  not  think  that  the 
>(«i«l  verdict  finds  any  such  insolvency  as  is  con- 
tophtod  by  the  bye-law.  It  finds,  indeed,  that  from 
w  time  of  the  passing  of  the  resolation  of  the  23rd 
■pnl  1M9,  electing  the  app.  to  be  an  assistant,  np  to  the 
Wrting  of  the  20th  Oct.  following  when  he  was 
"nithd  and  twom  in,  be  was  in  insolvent  drcnm- 
toaea  and  unable  to  pay  his  creditors  20s.  in  the 
)Ka4,  and  that  be  was  indebted  on  judgments  and 
f|^f»i»e  in  large  smns  of  money  to  divers  persons. 
iMiWever,  does  not  show  that  hs  was  insolvent 
WUs  the  meaning  of  the  bye-law.  It  does,  indeed, 
■" J^  when  on  the  24th  SepL  be  represented  to 
•"•Ctake,  the  agent  of  the  company,  that  he  was  as 
"™«u  any  man  of  the  conrt,  and  able  to  pay  his 
«™«o  SOs.  in  the  pound,  he  was  stating  what  was 
•^  Md  what  he  must  have  known  to  be  nntrne. 
**Ictnnot.  think  that  the  mere  statement  of  a 
[•""f^  •»«  thongh  it  has  been  made  with  the 
^""B  of  thereby  inducing,  and  has  in  fact 
•™H  the  company  to  elect  him,  can  have  the  effect 
■Jjmg  tU  election  a  nullity.  H  be  had  been 
■*«pt  within  stren  years  previously  to  his  election, 
JMkad  falsely  represented  to  the  company  that  he 
■1  "•ver  been  bankrupt,  that  wonld  have  been  a 
?*•  "P^wntation  that  hs  wu  eligible  when  in 
™fbe  wu  ineligible,  and  I  will  assume  that  such 
» Wadiood  would  have  rendered  his  election  a  nullity. 
*•  *  "«  false  representation  not  affecting  his 
fV»aj  wonld  not  have  that  effect.  If,  for 
J^^  being  solvent,  he  had  falsely  represented 
™«  as  vorth  10,000^,  when  in  truth  he  was  vrorth 
iL  il?"*^  tJn*  false  representation  might  have  led  to 
Mbeioj  elected,  but  it  would  not  have  made  the 
•™oo  a  nnlljty.  And  the  representation  that  he  was 
W  BWlvint,  using  that  word  in  a  sense  different  from 
7~^  ^'"'l'  the  word  insolvency  is  used  in  the 
2*^1  ■  merely  the  sutement  of  a  falsehood  not 
*wl  to  the  question  whether  he  was  or  wss  not 
JJ*",  and  therefore,  even  if  it  wonld  afford  ground 
•"jting  aside  the  election,  it  did  not,  in  my 
•^«,  make  it  absolutely  nnll  and  void  ab  initio. 

"J**  of  the  case  makes  it  unnecessary  for  me  to 
■^  the  other  qneslioos  raised  in  the  argument. 
Ho.  20S. 


It  is  impossible  to  contend  that  a  person  validly 
elected  and  admitted  a  member  of  the  conrt  conld^ 
behind  his  back  and  without  notice,  be  removed  from 
his  office.  And  it  seems  necessarily  to  follow  that 
judgment  mnst  be  given  for  the  pit.  in  error,  and  that 
a  peromptory  mandamut  ought  to  issue.  I  ought  to 
stats  that  my  noble  and  learned  friend  Lord  Brougham, 
who  is  unable  to  he  present  here  to-day,  has 
authorised  me.  to  say  that  he  concurs  with  us  in  our 
view  of  this  ease. 

Lord  Wbmsletdale. — My  Lords,  the  first  question 
in  this  case  is,  whether  the    bye-law  upon   which  the 
cue   principally  depends  is  reasonable   and  therefore 
valid  or  not.    The  company  have  a  power  by    their 
charter  to  make  bye-laws,  which  they  shiill  think  fit 
in    their  sound   discretion,    for    the    good    mis  and 
government  of  the  wardens,  or  keeper,  or  treasurer  and 
commonalty  of  the  mystery  of  saddlers.    Under  that 
power  I  do  not  feel  the  difficnlty  which  has  presented 
itself  to  the  minds  of  some  of  tie  judges,  that  the  body 
could  not  limit  the  number  of  the  persons  to  be  elected 
by  superinducing  new  qualifications  as    to  which  the 
charter  is  silent    To  secoro  the  good  government  of 
the  company  it  might  be  proper  to  make  fit  provision 
that  those  who  have    the  rule    and    management   of 
the  affairs  of  the  company  should  be   well  qualified, 
and  it  is  very  reasonable  that  those  who  an  to  have 
the  csre  and  cnstody  of  the  money  of  the  company 
should  be  trustworthy  and  respectable.    I  think,  there- 
fore, that  then  is  no  objection  to  a  bye-law  reqairiog 
that  those  elected  and  admitted  to  be  assistants,  who 
may,  and  in  the  ordinary  course  will,  become  renter 
wardens,  and  as  such  have  the  custody  of  the  money 
of  the  company,  should  not  be  persons  who  have  been 
bankrupts,  unless  it  be  proved  that  after  their  bank- 
ruptcy  they    have   paid    their  creditors   in    full,  or 
established  a  fair  and  honourable  character  for  seven 
years  after  their  bankrnptcy  to  the  satisfaction  of  the 
contt  or  a  majority  of  them.    In  this  respect  I  have 
no  donbt  as  to  the  validity  of  the  bye-law.    Whether 
it  is  equally  valid  in  the    case  of  insolvency  is  the 
question,    and    that    depends    upon    the    meaning  of 
that  term  in  the  place  in  which  it  occurs.     If  it  means 
only  secret  insolvency — that  ia,  if  at  any  lime,  in  case  a 
person's  liabilities  and  assets  wen  reckoned  np  and 
compared  together,  in  that  comparison  he  was  found 
to  bit  incapable  of  paying  all  his  creditors — I  mnst 
think  the  liye-law  is  invalid.    Then  would  be  great 
inconvenience  from  such  an  inquiry  into  private  affairs. 
It  is  clear  besides  that  the  bye-law  means  such  an 
insolvency  as  is  manifested  publicly ;  for  from  a  secret 
insolvency    the  period   of    seven    years    cannot   be 
well  calculated,  and    thenfore   then  is  good  reason 
for  saying    that   m    different    kind    of    insolvency 
is  intended.    I  cannot  help  thinking  it  is  qnite  elear 
that  the  term  "  insolvent"  means  public  insolvency — 
not  necessarily  taking  the  benefit  or  being  made  liable 
to  the  Insolvent  Act ;  but  being  incapable  to  pay  his 
debts  in  ordinary  course,  or,  in  other  words,  having 
stopped  payment.    In  that  sense  I  think  the  bye-law 
perfectly  reasonable,  and  the  seven  yean  may  be  eauly 
calculated  from  such  an  insolvency.    Willes,  J.  has 
referred  to  several  cases  to  show  that  such  is  the  true 
meaning  of  the  word.    It  may  at  least  mean  not  pay- 
ing as  well  as  being  incapable  of  paying.    Aa  in  one 
sense  of  the  word  a  bye-Uw  is  good,  and  in  the  other 
not,  the  rule  is  that  it  ought  to  be  construed  so  as  to 
make  it  valid,  and  not  to  defeat  it,  according  to  the 
principle  laid  down  in  the  PouUtrert   Companj/  v. 
Philip,  6  Bing.  K.  C.  314.    I  think,  therefore,  that 
the  bye-Uw  is  good  in  Uw  on  the  snppodtion  that 
public  insolvency  is  meant  by  it.    Was  the  pit.  then 
removable  under  the  bye-law  (which  I  am  sstisfied  is 
good)  npon  the  facts  stated  in  the  return,  and  fonnd  by 
the  special  verdict  ?     I  think  there  is  no  substantial 
difference  for  this  purpose  between  bring  admitted  or 
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elected  and  admitted.  The  bje-law  in  substance 
forbids  him  from  being  permitted  to  be  a  member  of 
the  court  of  assistants.  If  the  office  had  been  full 
he  could  not  have  been  removed  without  a  quo  vxtrranto. 
That  is  perfect);  clear.  But  the  ground  npon  which 
the  defls.  appear  to  have  intended  to  proceed,  is  that 
the  relator  was  elected  and  admitted  by  means  of  a 
fraud  committed  by  himself  npon  the  company ;  that 
the  office  was  never  full,  but  was  voidable  by  reason  of 
the  fraud,  and  that  fraud  makes  all  the  transactions 
voidable  at  the  election  of  the  party  defrauded,  as  long 
as  the  parties  remain  in  the  same  condition,  though 
Botwhen  new  interests  are  acquired  ;  andtliatherethere 
are  no  new  interests  so  acquired,  and  that  if  there  was  a 
fraud  and  the  transaction  was  avoided  on  that  ground, 
•  notice  would  be  unnecessary  to  the  fraudulent  party 
to  come  and  defend  himself  in  order  to  make  the  avoidance 
operative,  and  I  am  clearly  of  opinion  that  it  would. 
'iht  fraud  meant  to  be  relied  upon  iu  the  return  is  a 
false  and  fraudulent  statement  by  the  relator  as  to  his 
solvency.  He  is  alleged  to  have  falsely  and 
fraudulently  stated,  both  before  his  election  and  his 
admittance,  that  he  then  waa  solvent  and  able  to  pay 
his  creditors  20>.  in  the  poond,  whereas  be  was  then  in- 
solvent and  unable  to  do  so.  The  allegaUon  that 
such  statement  was  made  before  his  election,  is  not 
attempted  to  be  proved.  There  is  nothing  in  the 
special  verdict  to  support  it.  But  that  allegation 
may  be  rejected,  and  if  the  statement  of  a  fraud  as 
alleged  before  the  admittance  according  to  the  true 
meaning  of  the  allegation  is  made  and  proved,  the 
return  would  be  sufficient  In  order,  however,  to 
make  this  a  valid  objection  to  the  admittance  after 
election,  the  return  should  state  an  insolvency 
within  the  true  meaning  of  the  bye-law.  If  a  false 
and  fraudulent  statement,  perhaps  on  any  subject,  bad 
been  made,  which  had  cansed  the  election  to  take 
place,  probably  the  election  might  have  been  avoided 
by  that  fraud.  But  a  fraudulent  statement  after 
election,  in  order  to  avoid  the  admittance  made  on 
that  election,  on  the  ground  ot  insolvency,  must  be  a 
statement  of  such  insolvency  as  to  create  a  disqualifi- 
cation under  that  bye-law.  That  insolvency  must  be 
not  a  private  and  secret  insolvency,  not  a  mere  in- 
capability on  the  full  statement  of  his  affairs  to  pay, 
but  a  public  one,  a  stoppage  of  payment  in  the 
ordinary  course,  or  a  similar  act  I  have  had  a  good 
deal  of  doubt  on  the  point.  After  mnch  consideration 
I  have  come  to  the  conclusion  that  the  return  does 
not  state  that  there  ever  was  an  insolvency  of  that 
character,  I  think  it  probable  that  the  framer  of  it 
had  no  notion  that  s  public  insolvency  was  at 
all  necessary  in  order  to  bring  the  case  within  the 
prohibition  of  the  bye-law.  The  allegation  is  that 
the  relator  falsely  and  fraudulently  stated  to  the 
wardens  and  keepers  that  he  then  was  solvent  and 
able  to  pay  his  creditors  20«.  in  the  pound,  whereas 
he  then  was  insolvent  and  unable  to  pay  his 
creditors  20s.  in  the  pound,  and  that  they 
never  have  been  paid.  That  he  waa  solvent  at  the 
time  of  making  the  statement  does  not,  in  the  ordinary 
use  of  language,  appear  to  mean  that  he  had  not  then 
ceased  to  pay  in  the  ordinary  course,  or  stopped  pay- 
ment, or  become  insolvent,  within  the  meaning  of  the 
bye-law ;  but  merely  that  he  was  then  capable  of  paying 
in  full,  and  the  proof  of  that  representation  which  is 
stated  in  the  special  verdict  confirms  that  view  of  the 
meaning  of  the  allegation  in  the  return,  for  it  is  said 
that  it  was  made  en  the  24th  Sept.  1849,  in  answer 
to  an  inquiry  which  was  made  by  Clarke,  the  agent  of 
the  court,  as  to  the  relator's  solvency,  and  was  a 
statement  that  he  then  was  as  solvent  as  any  man  of 
the  court,  and  able  to  pay  his  creditors  20<.  in  the 
pound;  whereas  he  then  was  and  has  hitherto  been 
insolvent.  He  was  not  asked  whether  he  had  ever 
become  insolvent  or  stopped  payment.    On  the  ground 


that  the  return  does  not  allege  a  case  of  public  insol- 
vency and  a  fraudulent  statement  on  that  subject,  T 
think  it  is  bad,  and  therefore  that  the  judgment  of  tiie- 
Court  of  Ex.  Oh.  ought  to  be  revened,  and  a  moit- 
darma  ought  to  go.  It  is  unnecessary  to  consider 
whether  the  special  verdict  finds  sufficiently  that  such 
statement  was  made  to  the  wardens,  keepers  and 
assistants,  as  it  is  alleged  in  the  return  as  being  mad» 
only  to  Clarke,  or  that  they  removed  the  relator  for 
that  cause.  It  is  sufficient  for  the  decision  of  the  cas» 
that  the  return  is  bad. 

Lord  Chklmsfobd. — ^My  Lords,  the  question  in 
this  caae  turns  upon  the  validity  of  the  bye-law  ;  for  if 
that  is  invalid,  all  the  proceedings  founded  upon  it 
must  necessarily  fail.  This  qnestion  entirely  depends 
upon  the  meaning  which  is  given  to  the  words  "  or- 
become  otherwise  insolvent."  If  they  mean  that  no- 
person  shall  be  a  member  of  the  coart  of  assistants 
who  at  any  previous  time,  if  called  npon  suddenly 
by  his  creditors,  had  been  unable  to  pay  them  20>.  in 
the  pound,  a  state  of  circumstances  scarcely  capable  af 
being  reduced  to  precision,  always  fluctuating  and  im.> 
certain,  and  not  necessarily  determining  the  solvency- 
of  a  tradesnun  according  to  the  notions  of  the  com- 
mercial world,  then  the  bye-law  would  be  unre<sonabl«- 
and  void.  This  would  of  course  not  be  the  case  if  tha- 
words  are  to  be  understood  as  importing  insolvency  in 
the  strictest  acceptation  of  the  term,  either  by  taking 
the  benefit  of  the  Insolvent  Act,  or  by  compounding: 
with  creditors ;  but  if  this  is  the  proper  interpretatioa 
of  the  bye-law,  ii  would  not  have  been  applicable  t» 
Mr.  Sinsdale  at  the  time  of  his  admission.  But  E 
think  that  a  reasonable  construction  may  be  adopted 
which  will  both  establish  its  validity,  and  bring  Mr. 
Dinsdalo's  case  within  it  The  words  are  not  "has- 
been  a  bankrupt  or  insolvent,"  but  "  has  been  a  bank- 
rupt, or  become  otherwise  insolvent,"  which  appear  to- 
me to  point  with  sufficient  precision  to  a  state  of  cir- 
cumstances which  in  a  popular  sense  implies  an  in- 
solvent condition,  as  where  a  person,  to  use  a  familiar 
expression,  is  unable  to  pay  his  way  or  to  discharge  his 
debts  in  regular  course  according  to  the  habits  of* 
business  of  solvent  tradesmen.  This  is  an  overt  act  of 
insolvency  which  is  capable  of  distinct  and  definite 
proof  as  occnrring  at  any  particular  time.  Th»- 
bye-law,  therefore,  is  not  objectionable  on  account 
ot  uncertainty,  and  this  construction  of  it  gires- 
a  precise  period  from  which  the  inquiry  by 
the  court  of  assistants  may  commence,  whether 
the  person  seeking  admission  to  the  court  has 
paid  and  satisfied  his  creditors,  or  has  established  a. 
fair  and  honourable  character  for  seven  years  subse- 
quent to  bis  bankruptcy  or  insolvency.  This  provi- 
sion, intended  to  mitigate  the  rigour  of  the  bye-law 
and  to  allow  a  failing  man,  even  where  he  has  not 
paid  his  debts  in  full,  the  benefit  of  the  favourable 
consideration  of  the  court  of  assistants  after  a  period 
of  purgation,  is  thus  cleared  of  all  difficulty,  and  ths 
inquiry  has  a  certain  and  definite  range  and  object. 
The  bye-law,  therefore,  appears  to  me  to  be  valid, 
and  if  the  fact  of  such  insolvency  as  it  contemplated 
bad  been  established  against  Mr.  Dinsdale  at  the  time 
of  his  election,  he  would  not  have  been  eligible  to  the 
court  of  assistants.  But,  assuming  him  to  have  been 
ineligible,  was  it  in  the  power  of  the  court  of  as- 
sistants, by  their  resolution  of  the  20th  Dec.  1849, 
after  his  election  and  admittance,  to  remove  him  frona 
his  office  ?  I  think  it  was  not.  I  do  not  understand 
the  word  "  admitted  "  to  be  used  in  the  bye-law  to 
signify  admission  as  contradistinguished  from  election, 
but  as  a  general  and  comprehensive  word,  equivalent 
to  "  become  or  be "  a  member  of  the  court.  Now, 
suppose  Mr.  Dinsdale  to  have  been  in  insolvent  cir- 
cumstances within  the  meaning  of  the  bye-law,  bub 
to  have  concealed  the  fact,  and  to  have  been  admitted 
in  ignorance  of  it,  it  can  baldly  be  contended  thst 
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vnu  *  mbseqaent  diacoreiy  of  the  ttato  of  bU 
aSnn  he  coald  have  been  removed.  The  caae  against 
hsi  it  pat  npon  tbe  gronnd  of  fraud.  It  is  alleged 
ia  tbt  return,  and  found  b;  tba  jurj,  that  by  means 
<f  tbe  laid  fake  and  fraadalent  represeotations  of 
lj>  Klrtaej,  tbe  said  Kajr  Dinsdale  induced  and 
jirKored  tbe  wardens,  or  keeper  and  assistants,  to 
admit  bim  to  tbe  office.  Noir,  the  false  and  frau- 
dalut  representations  referred  to  are  those  which  are 
inuid  to  haTs  been  made  to  Mr.  Clarke,  clerk  of 
tbe  eompinj,  on  the  24th  Sept.  1849,  long  after 
1b<  dtction  of  Mr.  Dinsdale,  which  was  on  the  23rd 
Apiil  1849,  and  confirmed  on  the  25th  July  1849, 
sad  before  it  was  communicated  to  him,  or  be  was 
SQnmoaed  or  admitted  to  tbe  office.  It  is  not  even 
foaitivtiT  and  directlj  alleged  that  Clarke  oommu- 
lieatcd  Dinadile's  representation  of  his  solvency  to  tbe 
wudens  and  assistants  of  the  company  before  his  admis- 
sini.  Bat  the  special  verdict  states  argumentatively 
tlut  the  said  representations  were  not  communicated 
to  agj  court  of  the  then  wardens  and  assistants  until 
tbe  SOth  Oct.  1849,  which  was  the  first  court  of  tbe 
aud  wardens  and  assistants  held  after  the  said  repre- 
antalions  were  so  made  as  aforesaid.  But  suppose  it 
te  be  tufiSdently  averred  that  Clarke  infurmed  the  court 
of  wardens  and  assistants  of  tbe  representations  of 
Dimdale  before  be  was  admitted  on  the  20th  Oct. 
1849,  bow  woold  this  jostify  tbe  finding  of  tbe  jury, 
Ibst  Dinsdale  by  bis  false  and  fraudulent  representa- 
tiaia  iadnced  and  procured  the  wardens  and  keepers 
and  sssistants  to  admit  bim  to  the  office?  The 
npreientationa  to  Clarke  might  be  false,  but  they 
«mU  not  he  called  fraudulent,  unless  a  misrepresen- 
titioD  of  bis  drcnmstances  by  a  tradesman,  in  answer 
Is  snantborised  inquiries,  desenres  that  designation,  or 
vnlea  Dinsdale  made  the  statement  to  Clarke  in 
Oder  that  it  might  be  commtmicated  to  the  conrt  of 
witdeas  and  assistants,  which,  as  the  fraud  charged,  is 
see  upon  which  tbe  conrt  ought  not  to  have  been  left 
to  conjecture,  however  probable,  but  should  have  been 
^stisctly  alleged.  The  mere  communication  of  the 
"fti  tlwefore  by  Clarke  to  the  court,  though  he  is 
^>tk  to  the  company,  goes  no  further  to  the  establish- 
not  of  a  fraud  npon  the  court  by  Dinsdale  than  if  a 
■tiangsr  had  repeated  what  be  had  beard  from  Dins- 
i>i*  in  tbe  course  of  a  caanal  conversation.  Tbe 
*>nlens  and  assistants  might  have  been  induced 
^  the  representations  communicated  to  them  to 
iduit  Dinsdale  to  the  office  ;  but  it  cannot  with  pro- 
jwty  be  said  that  he  induced  and  procured  them  by 
bis  wprssentatioua  so  to  admit  bim.  But  let  it  be 
Miiiuiil  that  Dinsdale  mads  the  communication  to 
■C\iiki  m  order  that  it  might  be  communicated  to 
tbe  wardens  and  assistaats  with  the  view  of  deceiving 
tkaa,  and  obtaining  bis  admission  to  the  office  of 
•■■taut,  and  that  bis  election  was  therefore  void 
4*  mlio.  What  coarse  ought  the  court  of  wardens 
ad  asofUnta  to  have  pursued?  There  can  be  no 
^Mbt  that  tbey  should  have  treated  tbe  election  of 
Kaadale  as  a  nullity,  and  have  refused  to  recognise 
Ua  fiir  a  nngle  instant  ss  an  assistant,  and  have  pro- 
*sedcd  at  ooee  to  a  fresh  election.  Instead  of  adapting 
tins  come,  they  treat  him  as  a  person  actnally  elected 
and  admitted,  and  by  their  retnm  state  that,  on  the 
30tk  Dee.  1849,  at  a  meeting  of  the  wardens,  or 
ksspaii  and  assistants,  they  did  resolve  and  determine 
list  the  sud  Kay  Dinsdale  should  be  removed  and 
Arhiiged  from  beiiig,  and  shonld  no  longer  be,  one  of 
^  aaaiatanta  of  the  said  art  or  mystery — words  which 
■seiasrily  import  that  be  had  been  admitted,  and  that 
k  was  actually  one  of  the  aasistants  at  the  time  of  tbe 
Nsohtiao.  Bat,  even  assnnling  that  tbe  court  of 
ware  entitled  to  annul  the  election  and 
oo  aeoonnt  of  Dinsdale's  insolvency,  yet, 
;  to  the  allegalioa  in  tbe  return,  they  did 
Mt  fceecad  at  all  upon  this  ground,  but  upon  bis 


bankruptcy  afterwards.  Tbey  might  have  treated  the 
bankruptcy,  and  the  insignificant  dividend  which  he 
paid  upon  it  so  soon  after  bis  admission,  as  proof  of  his 
insolvent  cirrnmstances  at  the  time ;  but  in  itself  it 
was  no  ground  of  removal  under  tbe  bye-law.  It 
appears  to  me  to  be  clear,  from  tbe  language  of  the 
letum,  that  the  bankruptcy  was  the  real  cause  of 
Dinsdale'a  removaL  It  .states  that,  after  his  election 
and  admittance,  be  was  adjudged  a  bankrupt ;  that 
assignees  of  bis  estate  and  efi°ects  were  sppointed,  and  the 
said  adjudicstion  snd  lunkruptcy  have  thence  hitherto 
remained  in  full  force  and  eSect,  and  the  said  wardens  or 
keepers  and  assistants  did  therenpon,  and  whilst  the  said 
Kay  Dinsdale  was  such  bsnkrupt  aforesaid,  and  wholly 
insolvent,  resolve  and  determine  that  be  should  be 
removed  and  discharged  from  being,  and  should  no 
longer  be,  one  of  the  asuistants  of  the  said  art  or  mys- 
tery. I  cannot  understand  this  in  any  other  way  than 
that,  npon  his  becoming  bankrupt,  tbe  court  resolved 
that  Dinsdale  should  be  removed  from  being  an 
sssistant  Now  it  is  unnecessary  to  say  that  under  the 
bye-law  tbe  court  bad  no  power  to  remove  for  bank- 
mptcy  or  insolvency  subsequent  to  admission.  And  if 
they  removed  him  for  this  cause,  which  was  dearly 
illegal,  I  do  not  think  they  could  set  up  the  previoua 
insolvency  as  a  justification,  on  the  ground  of  its  ren- 
dering the  election  altogether  void  ;  or,  if  they  could, 
they  should  have  distinctly  averred  it  for  cause  in 
their  return,  in  order  that  it  might  be  traversed  and 
tried.  As  I  am  so  clearly  of  opinion  that  the  removal 
of  Dinsdale  cannot  be  justified,  it  seems  unnecessary  to 
consider  tbe  other  questions ;  but  I  cannot  forbear  one 
or  two  remarks  upon  tbe  aigumenta  as  to  the  supposed 
right  to  remove  without  previous  summons  and  bear- 
ing. If  Dinsdale's  election  was  void  oi  imiio  on  the 
ground  of  fraud,  no  doubt  bis  case  might  bare  beea 
summarily  dealt  with,  and  his  admission  csueelled 
without  a  heating,  because  he  would  never  have  been 
a  member  of  the  court,  and  would  have  bad  no 
loaa  tUmdi  to  he  heard.  But  if  be  were  actually 
in  office  as  the  return  admits,  and  was  to  be  removed 
from  it  for  cause,  it  seems  to  be  an  invariable  rule  of 
justice  that  be  should  not  be  condemned  imbeard,  and 
the  court  bad  no  right  to  assnme  that  be  would  have 
had  no  cause  to  show  against  bis  removal  I  think 
that  in  this  respect  the  proceedings  of  tbe  court  of 
assistants  are  open  to  objection.  I  agree,  therefore, 
with  the  Court  of  Q.  B.  that  a  peremptory  mandamM 
ought  to  issue  in  this  case.  I  admit  tbe  good  sense 
of  the  remark  in  the  case  of  Sex  v.  GriJIUh,  that  it  ia 
idle  to  grant  a  mandaaau  to  restore  where  tbe  party 
could  be  removed  again  immediately.  But  I  do  not 
see  bow  this  could  be  tbe  case  with  Mr.  Dinsdale 
under  the  hye-Iaw  either  npon  his  subsequent  bank- 
ruptcy or  insolvency,  or  on  account  of  bis  insolvency 
if  existing  at  the  time  of  admisiiou,  there  being  oo 
proof  of  any  fraud  designed  or  practised  by  him  oc 
the  conrt  of  aasistants,  the  only  ground  upon  wbieb 
he  oould  have  been  deprived  of  his  office  after  a 
regular  election  and  formal  admission.  I  agree  vritb 
my  noble  and  learned  friends  that  the  judgment  of 
the  Ex.  Ch.  ouglit  to  be  reversed  and  that  of  tbe 
Q.  B.  affirmed,  and  that  a  peremptory  mandamui 
ought  to  issue.  Jfidgmmt  rtvtned. 

Pit.  in  error's  attorneys,  K»igkl«g  and  BM. 

Deft  in  error's  attorney,  G.  Clarke. 
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Otouncil. 

Beported  by  Juaa  TxTT.«m^,  Em).,  of  tlie  Middle  Temple, 
Bmiater-at-Ltw. 

Thunclag,  June  18. 

(Present  the  Bight  Hon.  Lord  Kisgsdows,  Bbuce, 

L.J.,  and  Tcbnsb,  L.J.) 

Booth  v.  A'Beckbtt. 

Tru$t — Will — Poteer  to  leatt^Fraud  on  power — 

NoHca  of  trust. 
J.  bg  mil  dented  certain  lande  to  P.  and  W.,  ai 
tnutea,/or  the  uteof  E.oa  E.  aUavmg  twenty- 
one.  The  will  gave  power  to  the  trustees  to  lease 
the  lands  for  any  term  i^  years  at  the  best  yearly 
rent,  without  taking  any  Jbse  or  premium,  and  so 
as  to  reserve  a  power  of  re-entry  on  Honpm/ment  of 
TtnL  There  was  also  power  to  appoint  any  other 
fit  person  or  persons  to  be  trustees  in  the  piace  of 
the  trustees  if  desirous  of  being  discharged.  Soon 
after  J.'s  death  P.  and  W.  appointed  R.  sole 
(ruKee  to  hold  on  the  trusts  qf  the  will.  R.  let  the 
lands  for  twenty-one  years  to  B.  at  a  rent  specified, 
but  Jive  years'  rent  to  be  paid  in  advance.  There 
was  some  dispute  as  to  whether  the  lands  m 
question  passed  by  the  devise: 
EM,  that  the  lease  was  a  breach  of  trust,  and  not 
emthorised  by  the  power ;  and,  whether  the  lands 
passed  ^  the  devise  or  not,  R.  was  exfaae  a 
trustee  for  E. ;  moreover,  that  in  the.  eircumttances 
B.  mtut  be  taken  to  have  Itad  sufficient  notice  of 
the  trust  to  have  put  him  on  his  guard. 
This  was  an  appeal  from  a  decree  of  the  Supreme 
Coart  of  Victoria. 

John  MUI«,  by  his  last  will  and  testament  bear- 
ing date  the  36lh  Jnl;  1841,  after  directing  the  pay- 
ment of  his  debts  and  legacies  out  of  his  peraonal  estate, 
devised,  together  with  other  lands,  all  that  his  piece 
of  land  sitaate  in  the  town  of  Melbourne,  and  being 
part  of  allotment  No.  8  of  sect.  20,  whereon  was  built 
a  honse  and  shop,  then  in  the  occupation  of  James 
Taylor,  together  with  the  yards,  outboiluings,  and  other 
appurtenances  used  and  occupied  therewith,  unto  and 
to  the  use  of  John  Jones  Peers,  of  Melbourne  aforesaid, 
gentleman,  and  William  Witton,  of  Melbourne  afore- 
•aid,  ironmonger,  their  heirs  and  assigns,  upon  trust, 
from  time  to  time  to  receiTe  and  take  tlie  rents,  issues, 
and  profits  thereof,  as  and  when  the  same  shall  become 
dae,  nntil  the  pit.  should  attun  her  age  of  twenty-one 
years,  and  should,  out  of  the  said  rents,  issues,  and 
profits,  pay  the  yearly  sum  of  200/.  for  the  mainten- 
ance, education,  and  support  of  the  pit.  ;  and  testator 
thereby  directed,  that  when  and  so  soon  as  pit  should 
attain  her  age  of  twenty-one  years,  tbo  said  Jolm 
Jones  Peers    and    William  Witton,    and    the    sur- 
TiTor  of  them,    and  the   heirs  and  assigns  of  such 
aanrlTor,  should  stand  seised  and  possessed   of  the 
•aid  trust   premises  in   trust,  for   the  only   Dse   of 
pit.,  her  heirs  and  assigns  for  ever ;  but  be  thereby 
directed,  that  if  pit.  should  depart  this  life  under  the 
age  of  twenty-one  years,  and  whether  she  should  havo 
been  married  or  not,  the  said  John  Jones  Peers  and 
William  Witton,  and  the  survivor  of  them,  and  the 
heirs  and  assigns  of  such  snrvivor,  should  stand  seised 
and  possessed  of  the  said  trust  premises,  for  the  use 
and  benefit  of  his  wife,  the  said  Hannah  Mills,  and 
his   brothers  George   Mills,   Job    Mills   and   Tliomas 
Mills,    and   his  sisters   Elizabeth  Mills,  Susan  Mills, 
Harriett  MiUs,  Catherine  Mills,  Ann  Mills  and  Hannah 
Mills,    and  to  their  several  and  respective  heirs  and 
aisigns  absolutely  for  ever.    And   the  said  testator 
dvTised  all  the  reiidne  and  remainder  of  his  real  estate 
and  property  not  specifically  devised,  whatsoever  and 
wheresoever,  unto  and  to  tlie  use  of  bis  said  brothers 


and  to  their  several  and  respective  heirs  and  asiigiis 
absolutely  for  ever.      And  the  said  testator  declared 
that  it  should  be  lawful  for  the  sud  John  Jones  Peers 
and  William  Witton,  and  the  survivor  of  them,  and  tilt 
heirs  and  assigns  of  such  snrvivor,  during  the  minority 
of  pit.  (as  to  all,  or  any  and  every  of  the  hereditamenti 
and  premises  so  thereby  devised  by  him  upon  trust  a 
aforesaid,  and  as  to  all  and  every  or  any  of  the  nal 
estate  so  to  be  purchased  as  therein  aforesaid^,  by  any 
deed    or  instrument  in  writing    to    be   respectively 
sealed    and    delivered   by   them    or  him  respectively 
from    time    to    time,   to    demise   and   lease  all  and 
every  the    said  several  and   respective  hereditaments 
and  premises  and  real  eaUtes,  or  any  part  or  parts 
thereof  respectively,  to  any  person  or  persons  whomsoever, 
for  any  term  or  number  of  years,  to  be  computed  ftom 
the  making  thereof  respectively,  or  some  prior  time,  at 
the  best  yearly  rent  that  could  be  reasonably  gotten  for 
the  same  respectively,    without    taking  any  fine  « 
premium  for  the  making  thereof,  but  so  thst  there  b» 
therein  respectively  contained  a  condition  of  re-entty 
for  the  nonpayment  of  the  rent  thereby  to  be  reserved, 
and    so  that    the  respective    lessees    do    execute  a 
counterpart  thereof    respectively,    and    thereby  slio 
covenant  for  the  payment  of  the  respective  rents,  sno 
80  also  that  no  such   lessee  or  lessees  be  made  dis- 
punishable for    waste    by  any  express  words   to  ie 
therein  respectively  contained ;  and   directed,  that  if 
the  said  John  Jones  Peers  and  William  Witton,  or 
either  of  them,  or  any  other  truatee  or  trustees  to  be 
appointed   as  thereinafter  mentioned,  should  die,  or 
leave  the  colony  of  New    South  Wales  for  a  perma- 
nency, or  become  incapable  of  acting,  or  should  be 
desirous  of  being  discharged  from  further  acting  in  t» 
trusts  of  his  said  will  before  the  same  should  be  faUy 
executed  and  performed,  it  should  and  might  be  Iswlsl 
for  the  surviving  or  contiiming  trustee  for  the  time 
being  thereof,  and  other  the  heirs  of  the  last  surviniig 
or  continuing  trustee,  from  time  to  time,  and  as  »fte» 
as  the  case  should  requre,  by  any  deed  or  iustrumMt 
in  writing,  to  nominate  and  appoint  any  other  fit  ana 
proper  person  or  persons  to  (»  a  trustee  or  trustees  a 
the  place  or  stead  of  the  trustee  or  trustees  so  dyinfr 
leaving  the  colony,  becoming  incapable  of  acting,  w 
being  desirous  of  being  discharged  from  further  acting 
as  aforesaid ;  and  that,  immediately  after  such  noim- 
nmion  or  appointment  therein  as  aforesaid,  the  slid 
trust,   hereditaments    and    premises,    securities,  teal 
estate,  property,  and  other  the  premises  therein  afore- 
said, should  be  conveyed,  assigned,  tettled  and  assuredr 
so  and  in  such  manner  that  the  same  might  rtstm 
such  new  trustees  or  trustee  jointly  with  the  surriiing 
or  conlinning  trustee,  or  solely,  as  the  case  might  i^ 
quire,  upon  the   trusts  and  for  the  ends,  intents  SM 
purposes  thereiubefore  by  him  expressed  and  declared, 
of  and  concerning  the  same,  and  that  every  such  M* 
trustee  or  trustees  should  have  and  be  entitled  to,  &c 
The  testator  John  Mills  died  in  1841,  leaving  Emms 
Mills  his  only  child  surviving.    In  1842  the  tesUtor" 
widow  married  T.   Robinson.     Peers  and  WiUon  the 
trustees    in    1845   executed   a   deed  dated  9lh  D«. 
1845,  by  which,  after  reciting  the  power  in  the  wiB 
to  appoint  new  trustees,  they  appointed  T.  Bobinsou 
trustee  of  the  will,  and  conveyed  to  him  among  other 
property  "  All  that  other  piece  or  parcel  of  land  situsts 
in  the  town  of  Melbourne,  and  being  part  of  allot- 
ment number  8  of  section  number  20,  commencing  at 
the  south-east  comer  of  said  allotment,  and  bounded 
on  the  south  by  Bourke-street,  by  a  line  bearing  "^ 
63  feet  J  ou  the  west  by  a  line  at  right- angles  to  the 
last-mentioned  line,  bearing  north   73  feet;   on  the 
north  by  a  line  at  right-angles  to  the  last  line,  bearing 
east  63  feet;  and  on  the  east  by  Elisabeth-street,  by 
a  line  bearing  south  to  the  commencing  point  73  fe<ti 
together  with  the  yard,  outbuildings,  and  other  appur- 


iJob  Mills  and  Thomas  Mills,  at  teaaDts  in  common,   tenances  nsed  and  occupied  thecewitb,.  and  all  other 
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Ikt  &Mhold  hereditaments  then  rested  ia  the  said 
Julia  Jones  Peers  and  William  Wittou,  as  sach 
UntMS  of  the  herein  before-recited  will  of  the  said 
Jobi  JCIls,  to  bold  the  preini:iea  tbeieby  convejed 
aaS0  tW  said  Thomas  Robinson,  his  heirs  and  assigns, 
to  tit  nie  of  the  said  Thomas  Robinson,  his  heirs  and 
a^ps,  for  erer,  upon  the  tmsts  and  for  the  intents 
ad  prninses,  and  with,  nnder  and  subject  to  the 
juna,  prorisoes  and  declarations  expressed  and 
dtdandin  and  by  the  hereinhefoce-recited  will  of  the 
■id  Jolis  Hills,  deceased,  conoemiag  the  freehold 
benditsBients  thereby  derised,  or  such  and  so  many 
M  itt  lame  trusts,  intents  and  purposes,  powers, 
fnTitca,  and  decliarations  as  ware  tbeo  subsisting 
■odctcmiined  and  capable  of  taking  effect,  and  upon 
<r  iic  no  other  tnut,  intent  or  pnrpoea  whatsoeTer." 

Ia  1854  BolMiison  executed  a  lease  of  part  of  the 
inpRy  aUotment  8  sacU  20  to  Isaao  Booth,  theapp., 
Mr  tvsoty-one  years  at  a  rent  of  1100/.,  the  first 
fn  jeais'  rent  to  be  paid  in  adrance  and  secured  by 
B«^i«e. 

Eoma  Mnis  in  1855  married  W.  A'Bedcett,  and 
mt  afterwards  filed  her  bill  to  set  aside  the  above 
km  as  a  fraud  and  breach  of  tnut.  After  evidence 
N  both  ndes  the  learned  jndge  (Sir  R.  Barry)  declared 
&  deed  a  fraud.  The  material  parts  of  bis  judgment 
•OS  as  follows.  Aflet  stating  that  the  doctriuet  of 
tOfftl  and  notice  had  an  important  bearing  on  the 
<*K : — And  first,  as  to  Robinson's  notice  of  the  trust. 
Bt  knew  of  the  taetator  having  made  a  will  and  knew 
toaatenta ;  he  married  the  widow  of  the  testator ;  be 
Mond  tent  from  the  tenants  put  in  by  the  testator ; 
ie  took  the  assignraent  from  the  trustees  under  the  will ; 
bnpcatedly  stated  that  he  was  acting  as  trustee  for  the 
■■int.  By  such  statement  alone  he  would  be  estopped 
frm  now  averring  to  the  contrary.  But  I  conceive 
tiiat  bt  is  also  estopped  further.  It  was  objected  by  the 
^•ft.  Booth  that  this  deed  of  assignment  by  the  trustees 
*u  Bot  admissible  in  evidence,  because  it  had  been 
abertd  after  execution  in  a  material  part  of  it,  the  date. 
^Ixn,  if  not  admissible,  what  title  can  the  deft. 
SoUosen  have  ?  Certainly  none  as  trustee  nnder 
*•  What,  then,  can  he  convey  to  Booth?  To 
^  it  was  soggested  that  this  deed,  though 
■•Weiible  for  the  purpose  for  which  it  was 
F>powd  by  the  pit  to  use  it,  was  to  be  taken  as 
■skiii;  Bobinsoa  a  proprietor  of  the  land,  the  reply  to 
•Uch  ii  obvious.  If  it  were  a  transfer  of  proprietory 
IKU  te  him,  and  not  of  a  fiduciary  right,  what  con- 
■•■itioo  for  the  purchase  has  been  shown  ?  What, 
*»■*»«,  are  the  facts?  This  deed  was  executed; 
y  lime  after  the  execution  it  was  altered.  What 
<fct  did  that  alteiatton  produce  ?  The  estate  had 
"■•ed  by  the  execution ;  what  became  of  the  estate  on 
tte  alteration  ?  It  could  not  be  said  that  the  esUte 
W  been  reconveyed  by  the  alteration,  or  that  it 
^•«by  passed  oat  of  Robinson  again  and  revested  in 
Pees  and  \(^tton.  Being  executed  by  the  two  tma- 
^  appnnted  by  the  will,  the  trust  estate  was  trans- 
■wted  to  Robinson.  There  is  no  ground  whatever  for 
"x  pretence  that  Robinson  was  a  putcbsser  of  the 
<tat».  It  was  also  objected  that  there  was  an  undue 
*nd  irrtgnlar  execution  of  the  power  on  that  point. 
*«•«•  V.  Badm  is  one  only  of  many  cases  which 
^>ow  the  cause  that  ought  to  be  adopted  in  appoint- 
■Bg  a  gew  trustee  nnder  such  a  power :  bat  the  deft. 
*be  now  tosght  to  avail  himself  of  the  objection  taken 
"to  the  informality  of  the  appointment  to  discharge 
™sdf  from  the  trnst,  cannot  be  permitted  to  do  so. 
*''*Mi  V.  StddtU,  16  Sim.  is  an  authority  to  prove 
tax  when  a  trust  was  assumed  even  by  mistake  and 
'■M  upon,  the  person  so  acting  was  bound  by 
•>>  trust,  and  could  not  avoid  his  own  act. 
]W  was  also  a  deed  of  release  dated  the  21st  Sept 
1U7,  BaUnaoo  to  Taylor.  In  that  deed  it  was 
ivAed  that  Botnaaon  was  appointed  to  execute  this 


trust,  deriving  his  aathorily  from  Peers  and  Witton, 
the  original  trustees.  That  deed  was  condiuire  on 
him,  even  if  there  were  not  innumerable  other  acts  that 
bound  him.  He  took  the  girl  to  the  tenants  and  told 
them  he  was  her  trtutee ;  further,  he  defended  the 
action  of  ejectment,  a  litigation  iu  which  the  tenants 
were  assailed  by  Job  and  Thomas  Mills,  the  very 
persons  from  whom  he  now  pretended  to  deduce  some 
title  which  he  did  not  show  to  the  court.  Writing 
respecting  these  actions  of  ejectment  to  Witton,  one  of 
the  original  truatees,  he  said  "  I  am  defending  for  the 
tenants ;  if  yon  have  any  information  that  would  be 
useful  I  beg  yoa  to  communicate  it  to  me  ;  the  above 
premises  (the  premisea  comprised  in  the  ejectments) 
were  left  by  the  will  to  Emma  Mills."  If  other 
evidence  were  not  condnaive,  this  letter  is  condnsive ; 
and  as  many  of  the  instances  enumerated  are  oonnected 
with  acts  dons  and  deeds  executed,  it  is  dear  not  only 
that  he  had  notice,  but  that  he  is  estopped  from  saying 
that  he  had  not,  and  moreover  estoppni  from  averriag 
that  bia  act*  were  not  done  in  the  character  be  aa- 
sumed  at  the  time  they  were  done.  Robinson  is  there- 
fore effectually  estopped ;  estopped  by  his  knowledge 
of  the  will,  and  estopped  by  his  own  acta  from 
denying  that  he  was  a  trustee,  or  from  saying  that 
this  land  was  not  the  subject  of  the  demise.  With 
reference  to  the  subject  of  notice  as  it  affected  Booth, 
it  is  hardly  necessary  to  observe  that  there  are  two 
kinds  of  notice,  actnal  and  constructive ;  actual  notice 
pervaded  all  the  acts  of  Robinson,  and  as  regards 
Booth  it  appears  that  he  has  had  notice  both  actnal 
and  constructive.  In  his  answer  he  begins  with  a  d»- 
daralion  that  he  had  no  actual  notice  of  the  deed  from 
the  original  trustees.  Peers  and  Witton,  to  Bobinson. 
That  qualified  negative  is  in  itself  significant  and 
suspicious.  He  afterwards  acknowledges  that  he  knew 
there  were  tenants  in  possession,  and  that  they  were  the 
tenants  of  Peers.  Admitting  such  knowledge,  it 
seemed  strange  that  he  should  rely  upon  his  first 
negative  of  ''actual"  notice,  notice  of  a  deed  from 
Peers  to  Robinson,  to  protect  him  from  the  conse- 
quences of  notioe  of  such  a  link  between  Peers  and 
Robinson.  It  has  been  argued  that  no  purchaser  is 
bound  to  ask  for  deeds.  Without  any  disposition  to 
dispute  the  deciaions  dted,  I  do  not  feel  at  all  pressed 
to  subscribe  to  that  doctrine  to  the  extent  that  would 
make  it  apply  to  the  position  of  Booth.  A  person  who 
sees  tenants  in  possession  of  land  which  he  is  about  to 
purchase  or  deal  with,  ia  bound  to  inquire  into  the  title 
of  a  person  who  professes  to  give  him  merely  a  lease, 
concurrent  with  the  lease  nnder  which  these  tenants 
hold.  If  there  could  be  any  possible  case  in  which  • 
person  was  bound  to  ask  for  deeds,  and,  having 
declined  to  do  so,  was  affected  with  notice  of  the 
probable  contenta  of  snch  deeds,  it  is  this.  But 
Booth  farther  admitted  that  he  had  knowledge  of  the 
letter  of  Robinson  to  Witton  respecting  the  ejectments, 
and  that  he  had  knowledge  of  the  litigation  in  whidi 
Robinson  had  successfully  litigated  the  title  to  these 
very  premise*  on  behalf  of  the  pit  against  the  clainu 
of  Job  and  Thomas  Mills.  This  leads  to  the  doctrine 
of  estoppel  as  it  applies  to  Booth.  Booth  did  not 
deny  his  landlord's  title,  but  is  estopped,  by  his  know- 
ledge and  conduct,  from  setting  up  now  any  other  title 
than  that  which  he  knew  his  Undlord  had  set  up, 
and  that  he  himself  acted  on  daring  these  pro- 
ceedings. When,  at  any  time,  had  Booth  set 
up  any  title  but  s  title  derived  through  Bobiuson? 
It  remains  now  to  deal  with  the  points  of  which  the 
lease  was  assailed.  It  is  said  it  was  a  lease  concur- 
rent with  leases  in  existence  when  it  was  made  ;  that 
cannot  be  denied — that  it  was  a  lease  not  in  poasessioa 
but  in  reversion,  and  therefore  at  variance  with  the 
power  created  by  the  wiU ;  npoa  that  there  can  be  no 
dispute — and  that  it  was  farther  at  variance  with  the 
wUl  because  a  fine  had  been  taken.  The  term  "fine.* 
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or  foregift,  almost  explains  itself.  There  were  many 
devices  for  evading  the  asual  prohibitions  against 
taking  a  fine  or  foregift,  and  in  my  opinion  this  taking 
of  five  years'  rent  in  advance,  as  has  been  practised  in 
this  case,  is  one  of  those  devices ;  it  is  an  attempt  to 
evade  an  express  direction  of  the  will ;  and  althongh 
the  objection  bo  taken  by  the  tenant  for  life,  for  whose 
benefit  it  might  be  supposed  to  operate,  that  is  not  now 
the  question.  The  persons  who  would  be  the  most  in- 
terested to  prevent  the  taking  of  a  fine  certainly  raised 
no  objection ;  nevertheless,  it  is  now  urged  that  this  is 
not  a  legal  execution  of  the  power,  and  that  the 
court  has  only  to  say  whether  it  be  snch  or  not.  A 
fine  in  effect,  though  not  perhaps  to  nomine,  has  been 
taken  here.  The  payment  is  in  the  answer  of  Booth, 
and  out  of  his  own  mouth  let  him  be  judged.  On  this 
qnestion  he  says  that  be  purchased  this  lease  from 
Bobinson  with  the  sum  of  55002.,  being  five  years' 
rent.  After  this  it  is  impossible  for  him  to  contend 
with  snccess  that  this  payment  was  not  in  the  nature 
«f  a  fine.  The  arrangement  clearly  was  that  by  giving 
a  sum  certain  in  hand  to  the  Undlord,  the  yearly  rent 
might  be  refined  or  reduced.  The  question  to  be  decided 
therefore  is,  has  this  lease  been  executed  according  to  the 
power  ?  and  treating  it  in  the  language  of  the  deft, 
bimself,  that  it  was  a  pnrcliase,  he  must  b«  held  to 
his  own  terras,  and  it  must  be  declared  that  he  i«  not 
entitled  to  retain  it  As  to  the  other  objections,  that 
the  lease  did  reserve  the  right  of  re-entry,  that  it 
was  a  le«80  concurrent  with  leases  not  yet  expired,  and 
baving  two  years  to  run,  it  did  not  in  fact,  however  it 
did  in  terms,  reserve  this  right  of  re-entry  for  non- 
payment of  each  year's  rent  as  required  by  the  will,  it 
is  not  necessary  to  give  an  opinion.  On  the  other 
ground,  however,  it  appears  that  the  power  was  not 
well  exercised,  and  that  the  lease  is  void.  There  is 
also  another  ciicnmstance,  which  cannot  bnt  be  con- 
sidered very  remarkable.  The  lease  is  not  supported 
by  the  lessee.  Booth  has  not  come  forward  to  give 
any  evidence ;  this  most  lead  to  the  coneluaon  that 
there  is  a  misgiving  on  bis  part  as  to  the  b<ma  fiiti 
of  the  transaction.  This  has  been  called  an  ejectment 
bill,  but  it  is  not.  When  the  pit.  made  such  a  case  as 
was  made  by  this  bill,  it  is  not  sufficient  for  the  deft. 
to  lie  by;  he  should  be  prepared  to  give  some 
definite  account  of  the  transaction,  should  offer  some 
evidence,  aot  only  with  a  view  of  supporting  his  title, 
bat  also  with  a  view  to  determining  the  qnestion  of 
costs.  My  opinion  is  that  the  prayer  of  the  bill 
should  be  grunted,  and  with  costs.  The  pit.  has 
made  out  his  title  to  the  land.  Booth  had  not  shown 
that  the  lease  to  him  was  executed  in  accordance  with 
the  power,  that  he  obtained  that  lease  from  any  per- 
son authorised  to  make  it,  or  that  Robinson,  throngb 
whom  he  pretends  to  deduce  his  title,  derived  any 
estate  from  any  channel,  source,  or  fountain  of  Utle 
whatever,  except  as  he  assumed  to  be  the  trustee  of 
the  pit. 

The  present  appeal  was  brought  against  this  decree. 

The  Solicilor-Genaral  tPalmer)  and  ifundell,  for 
the  apps. 

Holt,  Q.C.,  Caimt,  Q.C.,  and  Terrell  for  the  reaps. 

Lord  Jastice  K.vioht  Bbucb. — This  appeal  is  from 
a  decree  dated  22nd  Oct.  1858,  made  by  the  Supreme 
Court  of  the  colony  of  Victoria,  in  a  snit  in  equity 
instituted  there  by  the  rasp,  before  us,  Mrs.  A'Beckett, 
formerly  Miss  Mills,  for  the  purpose  of  setting  aside  a 
lease  of  certain  landed  property  at  Melbonme,  dated 
ISth  Oeo.  1854,  which  bad  been  granted  by  one 
Thomas  Robinson  to  Mr.  Isaac  Booth,  the  app.  before 
ng.  The  title  alleged  by  the  reap,  was  under  the  will 
of  her  father,  John  Mills.  It  is  dated  26th  July  1841, 
the  year  in  which  the  testator  died.  The  resp.  was 
then  and  for  several  years  afterwards  an  infant  Her 
eaae  was  and  is,  that  the  property  comprised  in  the 
impeached  lease  wa«  part  of  the  real  estate  of  the 


testator,  and  was  comprised  in  the  devise  contained  ia 
the  will  to  John  Jones  Peers  and  William  Witton,  in 
fee  of  certain  property,  upon  trusts  by  the  will  de> 
clared,  tmsts  mainly  or  solely  for  the  resp.'s  benefit, 
she  having  lived  to  attain  her  majority ;  that  Messrs. 
Peers  and  Witton,  soon  after  the  testator's  death,  by 
an  instrument  purporting  to  be  dated  in  the  year  1842, 
did  in  professed  exercise  of  a  power  contained  in  the 
will,  profess  to  appoint  her  stepfather,  Thomas  Bobin- 
son (already  mentioned),  a  trustee  under  it  in 
the  place  of  Messrs.  Peers  and  Witton  ;  that  after- 
wards Thomas  Robinson  made  the  impenched  lease 
dated  (as  has  been  said)  in  1854  ;  and  that  whether 
he  had  been  regularly  or  irregularly,  duly  or  unduly 
appointed  a  trustee,  the  lease  was  not  authorised  hy 
the  power  of  leasing  contained  in  the  will,  was  a 
breach  of  trust,  and  was  bad  against  the  resp.  The 
defence  of  the  app.  was  in  the  main  that,  as  be  alleged, 
the  property  so  devised  to  him  was  not  comprised  in 
the  devise  under  which  the  i«sp.  claims,  and  be  in- 
sisted on  the  validity  of  the  lease,  and  claimed  the 
benefit  of  it  against  the  resp.  There  was  much  evi- 
dence in  the  cause  on  each  side.  Three  of  the  ques- 
tions were,  first,  whether  the  property  purporting  to  be 
demised  by  the  impeached  lease  was  comprised  in  the 
devise  to  Messrs.  Peers  and  Witton,  iu  trust  for  the 
pit ;  secondly,  whether,  if  it  was,  "Thomas  Robiasoo 
had  been  dtJy  appointed  a  trustee  under  the  will; 
thirdly,  whether,  whatever  the  proper  answer  to  the 
second  question,  the  impeached  lease  was  an  initm- 
ment  in  fraud  of  the  power  of  leasing  given  by  the 
will,  or  made  in  an  ondue  and  improper  exercise  of 
the  power.  As  to  the  first  question,  the  words  of  tlie 
will  alleged  by  the  resp.  to  comprise  the  pro- 
perty in  dispute  are,  "  And  also  all  that  my  other 
piece  of  land,  situate  in  the  town  of  Melbourne, 
and  being  part  of  allotment  number  8  of  section 
number  20,  whereon  is  erected  and  built  a  bouse  and 
shop,  now  in  the  occupation  of  James  Taylor,  together 
with  the  yard,  outbnildings  and  other  appurtenance* 
nsed  and  occupied  therewith."  Considering  the  whole 
of  the  evidence,  their  Lordships  think  this  question 
open  to  reasonable  argument.  They  are  not  satisfied 
that  it  ought  to  be  answered  against  the  resp.,  bat, 
upon  grounds  to  be  presently  noticed,  abstain  from. 
answering  it  for  or  against  her.  They  abstain  also 
from  answering  the  second  question.  But  as  to  the  thi;d 
qnestion,  they  are  of  opinion  clearly  that  it  must  be 
answered  in  the  resp.'8  favour,  subject  of  course  to  the 
first  question.  This  third  point  was  indeed  properly 
conceded  on  the  app.'a  part;  for,  assuming  that  in 
this  suit  and  for  its  purposes  Robinson  sbonld  be  taken 
to  have  become,  as  to  the  land  in  dispute,  a  trustee 
onder  the  will,  it  is  manifest  that  we  must  treat  tlie 
lease  as  a  gross  breach  of  trust  The  title  to  the  fee 
of  the  land  iu  dispnte,  thus  demised  by  Thomas  Robinaon 
to  the  app.,  must  be  considered  as  having,  at  the  time 
of  the  demise,  been  either  in  Thomas  Robinson  or  in 
the  residuary  devisees  of  the  testator.  Bnt  if  in 
Thomas  Robinson,  it  was  vested  in  him  as  a  trustee 
for  the  resp.,  to  appointed,  whether  regularly  or 
irregularly,  uter  the  testator's  death,  in  the  place  of 
the  trustees  named  in  the  will.  Then  as  to  the  alleged 
title  of  the  residuary  devisees,  there  has  been  a  decision 
against  it  by  a  competent  conrt  of  law,  as  between 
them  and  Mr.  Witton,  one  of  the  trustees  appointed  by 
the  will.  There  is,  however,  more.  Tha  tnstmment 
purporting  to  be  dated  Dec.  9,  1843,  which  eontaina 
the  appointment  of  Thomas  Robinson  to  be  trustee 
under  the  will,  purports  to  convey  the  land  in  dispnte 
to  Thomas  Robinson  expressly  as  a  trustee  under  the 
will,  and  in  effect  as  a  trustee  for  the  resp.,  the  troata 
declared  by  the  deed  being  thus :  "  To  have  and  to 
hold  the  said  piece  or  parcel  of  land  and  premises 
hereinbefore  mentioned,  and  hereby  released,  or  intended 
80  to  be,  onto  the  said  Thomas  Bobinson,  his  heirs  and 
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tmptt,  to  the  ue  of  the  said  Thomas  Bobinson,  bis 
bars  aod  assigot,  for  erer,  apoa  the  trusts  and  for  the 
iatants  and  purposes,  and  with  and  under,  and  subject 
t»  &»  powers,  prorisoes  and  declaration  expressed  and 
dadand  ia  and  b;  the  herembefore  recited  will  of  the 
(aid  John  Mills,  deceased,  concerning  the  sud  free* 
hold  hereditament*  hereby  derised  on  such  or  so  man; 
•f  the  nme  trusts,  intents  and  purposes,  powers, 
fnviaoe*  and  declarations  as  are  now  subsisting  nn- 
determined  and  capable  of  taking  eSect,  and  upon  or 
ftr  no  other  trust,  intent,  or  purpose  whatsoarer."  The 
dead,  in  effect,  declares  that  the  land  now  in  dispute 
«M  dcrised  bf  the  will  to  Hr.  Peers  and  Mr.  \ritton 
in  trust  for  the  resp.,  and  substituting  Thomas 
Bobinson  for  Mr.  Peers ;  and  Mr.  Witton  declares 
Thomas  Bobinson  a  trustee  for  the  reap,  aooordingly. 
TLis  appointment  and  convejance,  accepted  bj  Thomas 
BoUnson,  boond  him,  as  between  him  and  the  other 
parties,  to  it,  and  as  between  him  and  the  resp.  B7  it, 
as  between  her  and  him,  he  became  her  trustee  of  the 
land,  whaterer  the  true  reading  of  the  will,  and  that 
duracter,  so  accepted  and  acquired,  he  never,  as 
batwsen  them,  became  entitled  to  east  off  or  disclaim ; 
bat  th«  lease  in  dispute,  granted  by  him  to  the  app., 
was  plainly  in  breach  and  Tiolation  of  that  trust,  and 
at  least,  as  between  Thomas  Robinson  and  the 
resp.,  Toid.  Is  it,  then,  a  just  inference,  from 
tb«  pleadings  and  eridence,  that  the  lease  was 
takpi  by  the  app.  with  notice  of  the  position  in  which 
Tlwmaa  Bobinson  stood  at  the  time  with  regard  to  the 
prepeity  and  to  the  reap.  ?  Their  Lordships  consider 
that  it  is,  and  that  on  the  whole  of  the  matters  before 
tbem  the  app.  is  shown  to  have  against  the  resp  no 
better  title  than  Robinson  could  or  can  claim,  at  least 
■B  1^  as  the  lease  is  concerned.  The  notice  that  the 
■|>p.  acknowledges  of  the  instrument  of  demise  to 
Aahnxat,  dated  1st  Feb.  1842,  which  included  part  of 
tJie  property  afterwards  demised  to  the  app.,  seems 
mloae  sufficient  for  the  {inrpose,  the  reference  in  it  to 
the  testator's  title  being  express,  but  it  is  not  all  the 
notioe  that  the  app.  had.  He  knew  enough  to  render 
it  his  duty  as  between  himself  and  the  reap,  to  ascer- 
tain all  the  material  facts  relating  to  Robinson's  title 
before  accepting  the  lease  of  1854;  and,  therefore,  if 
the  app.  is  to  be  taken  to  hare  in  the  pleadings  set 
up,  the  defence  of  a  purchase  for  raloable  considera- 
tion (without  notioe  of  which,  however,  their  Lordships 
are  not  satisfied)  the  defence  fails  in  their  opinion  upon 
the  facts  and  merits.  It  is  almost,  or  quite  superfluous 
ta  add  that,  of  course,  not  any  dealing  between  Robin- 
aon  and  t^  app.,  or  either  of  them  on  one  hand,  and 
both  or  other  of  tbe  residuary  devisees  on  the  other, 
whicfa  may  hare  taken  place  after  Robinson's  accept- 
ance of  the  trusteeship  can  possibly  assist  the  app. 
in  the  present  contention,  whatever  may  be  tbe  true 
coostmetion  of  tbe  will.  The  decree  has  not  granted 
an  injunction,  haa  not  dealt  with  the  possession  of 
tbe  land,  and  has  dons  no  more  than  declare 
that  tbe  said  indenture  of  lease  of  ISth  Deo.  1854, 
was  fraodnlent  and  void,  and  a  breach  of  trust,  and 
oagfat  to  be  set  aside,  and  doth  order  and  declare  the 
same  to  be  set  aside  accordingly.  And  this  conrt 
doth  order  and  decree  that  the  said  Isaac  Booth  and 
Abraham  Booth,  according  to  their  respective  estates 
and  interests  in  the  premises,  do  execnte  a  propsr  deed 
of  assi^ment  or  surrender  of  the  premises  comprised 
in  tbe  said  indenture  of  lease  for  all  the  residne  of  the 
aaad  term  thereby  granted  unto  such  person  or  persons 
as  shall  be  appointed  trustee  or  trustees  of  the  will  of 
tht  late  John  Mills,  sach  deed  or  deeds  to  be  settled 
by  tbe  Master  m  Equity,  in  case  the  parties  differ  con- 
cerning the  same,  in  which  all  parties  are  to  join. 
And  it  is  ordered  that  it  be  referred  to  the  Master  in 
Eqnity  of  this  court  to  tax  the  plt.'s  costs  of  this 
salt,  Boch  costs  whrp  tnxed  to  be  paid  by  the  said 
Isaac  Booth  and  T.  Bobinson  to  the  pit.  or  to  F.  H. 


Selwyn  her  solidtor.  Their  Lordships  consider  that 
the  decree  could  not  with  justice  or  propriety, 
consistently  with  principle  or  precedent,  have  been 
less  favourable  to  the  resp.,  and  they  will  therefors 
humbly  recommend  to  Her  Majesty  that  the  appeal 
should  be  dismissed  with  costs. 

J>eor»e€tgirmedmdk  ootts. 

Apps.'s  solicitors,  Bolmet  and  Co. 

Beap.'8  solicitors,  Tomg,  Jone$  and  VaUingt. 


» 
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Beiwrted  by  TBOSus  BaooKSSAicx,  Esq.,  BanistarHit-Idw. 

Tuudag,  Julg  ai. 

(Before  the  Lobd  Chamceixob.) 

Wtlux   v.    Polueh. 

Mortgag9—Jmdgmmt — CbasfrKctue  futict—SoUeitof 

aadcHtnt. 

Tht  doelrina  of  oomtneUvt  notict  onlg  appliti  wiems 

a  loUeitor  aelt  at  tka  admtero/ku  eSent.     When, 

then/ore,  he  merely  perfarmt  a  mmitttrial  aet,  such 

at  in  getting  certain  deedt  txeeuted,  ha  doei  not 

come  vrithiit  the  rule. 

fa  order  that  tht  knowledge  of  an  agent  mag  affect  a 

principal,  the  bumhdgt  muet  not  only  ba  derived 

from    thM  partieular  traneaetion,  but  it  muet    be 

material  to  the  traneaetion.     A  eolicitor,  adviiinff 

hit  client  to  take  a  trantfer  of  a  legal  mortgage,  it 

not  bound  to  inform  him  of  a  nbtequeiU  judgmenL 

This  was  an  appeal  from  a  decree  of  Stiurt,  V.  C. 

By  a  deed  of  appointment  dated  the  28th  March  1835, 

in  consideration  of  the  sum  of  1600/,  D.  H.  James 

and   Margaret  his  wife,  appointed   certain   freehold 

hereditaments  to  the  nse  of  Wm.  Reynolds,  his  heirs 

and  assigns,  subject  to  the  proviso  for  redemption  on 

payment  of  the  said  sum  of  1600<.     By  two  indentures 

of  sppointment  and  farther  charge,  dated  respectively 

the  9th  and  23rd  Dec.  1839,  the  said  D.  H.  Jamea 

and  Margaret  his  wife,  appointed  certain  other  free* 

hold  her^itaments  unto  Sarah  Harries  her  heirs  and 

assigns,  by  way  of  mortgage,  and  further  charge  t» 

secure   the   respective  sums  of  900/.  and  7002.,  and 

interest  thereon  respectively  at  tbe  rate  of  5  per  cent. 

In  the  year  1848  Thomas  Bichards,  one  of  the 
defb.,  commenced  an  action  against  the  mortgagors  on 
their  joint  and  several  promissory  note,  he  obtained 
judgment,  which  he  duly  registered  on  the  25th  June 
1848.  By  an  indenture  dated  the  3rd  Sept  1852,  the 
ssid  several  mortgages  were,  in  consideration  of  the 
sum  of  2056i  lis.  lOrf.,  transferred  to  S.  H.  Walpole 
and  Robert  Walpole,  subject  to  such  right  andeqnitj 
of  redemption  as  tbe  same  premises  were  then  liable  to 
by  virtne  of  the  same  indentures  of  mortgage  and 
further  charge.  By  an  indenture  dated  the  18tb  May 
1853,  the  said  S.  H.  Walpole  and  Bobsrt  Walpole 
advanced  the  further  sum  of  1800/.,  npon  the  security 
of  the  said  hereditaments. 

The  pits.,  who  were  assi^^eesoF  the  said  Messrs.  S.  H. 
and  Robert  Walpole,  claimed  to  be  entitled  in  priority  to 
the  deft.  Richards,  who  contended  that  his  judgment- 
debt  gave  him  priority  over  the  further  advance  of 
1800/.,  by  reason  of  the  knowledge  of  Cooper,  who,  as 
he  alleged,  was  solicitor  to  the  mortgagors,  and  bad 
acted  as  solicitors  also  to  Messrs.  Walpole,  whose 
advising  solicitors  were  Messrs.  Pemberton  and  Lee. 

The  V.  C.  made  a  foredosure  decree,  and  gave  tbe 
deft.  Richards  priority  in  respect  of  his  judgment-debt. 
Creene,  Q.  C.  and  BvU  appeared  for  the  apps. 
Bevir  {Ualins,  Q.  C.  with    him),  for  the  reap. 
Richards. 
Greene,  Q.  0.,  in  tsply. 
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Ciuet  cited : — 

Lant  T.  Jadton,  20  Bear.  535 1 

Ts/ler  V.  Wtbb,  6  Beav.  552  j 

FUber  on  Mortgages,  308 ; 

Jones  T.  Smith,  I  Han,  -IS ;  B.  c  on  appeal,  1 
Ph.  244  : 

Cooke  T.  Willon,  29  Beav.  100. 
The  Lord  Chancellor,  after  stating  the  facts, 
said : — That  he  regretted  he  was  nnable  to  agree  with 
the  V.  C,  either  in  his  conclusion  of  fact  or  his  in- 
ference of  law.  It  was  proved  that  Messrs.  Pember- 
ton  and  Lee  were  the  solicitors  of  the  Messrs.  Walpole, 
this  was  fnlly  established  by  the  eridence  of  Pemberton, 
distinctly  corroborated  by  the  diary  of  his  deceased 
partner.  They  were  the  solicitors  of  the  Messrs. 
Walpole  in  the  proper  sense  of  the  word.  Bat  that 
was  quite  consistent  with  their  entrusting  part  of  the 
business  to  another  solicitor.  It  was  constantly  the 
practice  in  business,  and  quite  consistent  with  one 
£rm  being  the  professional  adrisers  and  principal 
solicitors  of  a  client,  that  another  firm  should  be  em- 
ployed in  detached  portions  of  the  business;  bnt  per- 
sons so  employed  in  a  simply  ministerial  office,  were 
not  oonstitnted  the  solicitors  of  the  client  in  snch  a 
sense  as  to  attach  the  operation  of  the  doctrine  of 
constructive  notice.  It  seemed  probable  (though 
the  evidence  was  not  clear  on  that  point)  that 
Lee  and  Pemberton  had  delegated  to  Cooper  the 
4nty  of  obtaining  the  signatures  of  the  mort- 
(^gors  to  the  deed  of  transfer  and  had  employed  bim  to 
discbarge  the  ministerial  office  of  procuring  signatures 
to  a  document,  the  draft  of  which  they  bad  themselves 
approved  on  behalf  of  the  assignees ;  bnt  this  did  not 
divest  Messrs.  Lee  and  Pemberton  of  their  character  of 
solicitors  to  the  assignees,  nor  invest  Mr.  Cooper  with 
that  character.  His  Lordship  agreed  with  those  of  his 
predecessors,  who  had  expressed  their  opinions  that  the 
doctrine  of  oonstmctivs  notice  ought  not  to  be 
extended.  In  order  to  affect  the  principal  with  notice, 
the  knowledge  of  the  agent  must  be  derived  by  him  in 
the  particular  transaction,  or  be  shown  to  be  then 
present  to  bis  mind,  and  must  be  knowledge  of  some- 
thing which  was  material  to  the  particular  transaction, 
and  which  it  was  the  duty  of  the  agent  to  communicate 
to  his  principal.  The  whole  doctrine  of  constructive 
notice  rested  on  the  ground  of  the  existence  of  snch  a 
duty  on  the  part  of  the  agent  In  the  present  case, 
even  if  Mr.  Cooper  had  acted  as  the  solicitor  of  the 
Messrs.  Walpole  in  the  matter  of  the  transfer,  the 
existence  of  the  judgment  was  immaterial  to  the  trans- 
ferees; there  was,  therefore,  no  duty  imposed  upon 
Hr.  Cooper  to  commonicata  to  the  transferees 
his  knowledge  of  its  existence,  and  consequently 
the  ground  on  which  the  doctrine  of  constructive 
notice  rested,  was  entirely  absent.  It  had  been  stated 
}>y  Mr.  Bevir  (whose  clients  bad  no  reason  to  regret  the 
absence  of  his  learned  leader,  as  his  argument  had 
embodied  everything  that  could  properly  have  been 
urged  on  their  behalf)  that  Mr.  Cooper  ought  to  have 
commonieated  the  fact  of  the  judgment  debt,  because 
it  was  important  to  warn  the  transferees  of  the  mort- 
gages against  making  further  advances ;  but  his  Lord- 
ship, was  of  opinion  that  he  was  not  bound  to  do  so ; 
the  elastic  and  indefinite  doctrine  of  constructive  notice 
required  certain  boundaries.  It  would  not,  in  bis  Lord- 
ship's opinion,  have  been  the  duty  of  Mr.  Cooper,  even 
if  acting  as  the  solicitor  of  the  Messrs.  Walpole,  to  have 
informed  them  of  the  deft's.  judgment,  and  no  respon- 
sbility  wonld  have  been  incurred  if  the  information 
had  been  withheld.  But,  on  the  other  hand,  if  it  bad 
been  the  duty  of  Mr.  Cooper  to  have  communicated  the 
fact,  the  Messrs.  Walpole  would  have  been  affected  with 
notice,  and  could  not  have  been  permitted  to  say  that 
the  communication  was  not  in  fact  made,  or  that 
they  had  forgotten  the  circumstance.  As  the  Messrs. 
Waipole  were  dearly  possessed  of  the  legal  fee,  by 


the  transfer  of  18.52,  and  had  made  the  further 
advances  on  the  credit  of  that  security,  without  any 
knowledge  of  the  judgment  debt,  the  apps.,  their 
assignees,  were  entitled  to  hold  that  legal  estate,  ac- 
cording to  the  decision  in  Brace  t.  Duehttt  of  Marl- 
borough,  2  P.  W.  491,  until  not  only  tbe  original 
mortgage  debt,  bnt  also  the  further  advance  was  re- 
deemed. I'he  declaration  of  the  V.  C,  that  the  judg- 
ment debt  was  entitled  to  priority  over  tbe  further 
advance  must  be  struck  out  of  the  decree. 

Solicitors  for  the  apps.  Sobinton  and  Pralon;  for  the 
defls.,  Eyre  and  Lav>$on. 


BOLLS  COTTBT. 

Keported  by  H  E.  Yotnta,  Esq.,  Barrlater-at-Law. 

Saturday,  July  4. 
Be  Parker's  Trusts. 
Endowment  ofviearage — Bequett  m  augmentation  of 
—Commemorative    sermon  — Sequestration — Insol- 
vency— Costs. 
A  testatrix  in  1763  bequeathed  the  residue  of  her  per- 
sonal estate  to  trustees,   "for  the  sole    use  and 
benefit  of  the  vicar  for  the  time  being  oj  the  vicarage 
of  K.    .    .     ,    such  vicar  for  the  time  being,  « 
ute  forenoon  of  every  i\st  Jtmefor  ever,  preaching 
in  the  parish  church  of  N.  aforesaid,  immediaterg 
after  divine  service,  an  anniversary  sermon  in  cbm- 
memoration  of  her,  and  of  that  her  bequest."     The 
testatrix  also  directed  that  the  "yearly  or  other 
dividends    or  proceeds  of  the  whole  of  her  said 
residuum  should  from  time  to  time  for  ever  be 
received  and  paid  to  the  vicar  of  the  said  vicarage 
ofN.  in  augmentation  hereof." 
In  1841  the  present  vicar  of  N.  ioai  duly  instituted: 
but  he  urns  ignorant  of  the  existenoe  of  tie  bequest, 
and  of  the  duly  thereby  imposed  on  him,  and  no 
serinons  were  preached  by  him.    In  1847  asequet- 
tration  was  issued  against  him.     In  1852  he  took 
the  ben^    of  the  Insolvent   Debtor's   Act,    and 
an  assignee  of  his  estate  and  effect*   was  dulf 
appointed. 
In  1858  the  mcar  became  aware  of  the    bequest, 
and  the  preaching  of  the  sermons  was  resumed. 
In  1863  there  was  a  sum  of  4472.  19s.  9<f.  tn  the 
hands  of  the  trustees,  representing  arrears  of  the 
dividends  on  the  testatrix's  estate,  accrued  frovs 
1 841  to  1858.     Upon  the  question  who  was  entitled 
to  such  sum  of  4471. 19«.  9d.,  it  was 
Held,  that  the  present  vicar  of  Al  was  entitled  to 
so  much  of  Oie  sum  as   represented  the  arrears 
accrued  prior  to  1847,  and  the  Kquestrators  to  that 
which  represented  the  arrears  aarued  subsequent  to 
that  period;  and  that  the  costs  mtut  be  paid  out  of 
the  fund,  and  be  apportioned  between  the  parties. 
Maty  Parker,  tbe  testatrix  in  this  matter,  by  her 
will,  dated  tbe  3rd  May  1763,  and  duly  executed  and 
attested,  bequeathed  the  residue  of  her  personal  estate 
as  follows:  unto  Thos.  Adderley,  his  executors  and 
administrstors,  in  trust  "  to  be  by  bim  or  them  within 
six  months  next  after  my  decease  invested  in  the  public 
funds,  in  the  best,  safest  and  most  beneficial  manner, 
in  tbe  name  of  bim  the  said  Thomas  Adderley,  or  o{ 
his  executors  or  administrators,  for  the  sole  use  and 
benefit  of  the  vicar  for  the  time  being  of  the  vicarage 
of  Kewton,  near  Swaffham,  in  Norfolk  (which  is  a 
very  small  and  poor  vicarage),  whereof  my  late  de- 
ceased husband  was  vicar,  for  ever,  such  vicar  for  the 
time  being,  in  the  forenoon  of  every  21st  day  of  June  for 
ever,  preachingin  tbeparish  church  of  Kewton  aforesaid, 
immediately  sifter  divine  service,  an  anniversary  sermon 
in  commemoration  of  me  and  of  this  my  bequest.    And 
I  do  hereby  will,  order,  sud  direct  that  the  yearly  or 
other  dividends  and  proceeds  of  the  whole  of  my  sud 
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midaiun  shall  from  lime  to  time  far  ever  be  receiTed 
aEd  paid  to  the  vicar  of  the  said  ricarage  of  Neirton 
ftr  til*  time  being,  in  aognieatation  thereof,  which  is 
agreeable  to  the  intent  and  desire  of  my  said  late  dear 
fcosband  deceased,  who  had  hot  very  small  preferment 
himself  in  the  cfaorch;  and  that  the  said  Tbos. 
.Adderley,  his  ezecntors  and  administrators,  and  every  of 
tham,  ahall  from  time  to  time,  as  occasion  shall  be  or 
nqoire,  declare  the  trusts  thereof  accordingly."  The 
testatrix  appointed  Mr.  Adderley  the  sole  executor  of 
ber  will,  and  he  duly  proved  the  same. 

Tha  testatrix  died  some  time  prior  to  the  year  1776, 
lud  tb«  residoe  of  ber  estate  was  duly  invested  by  her 
cxecatoia  in  the  purchase  of  827A  it.  9d.  Bednced 
Bank  Annuities  in  the  joint  names  pf  the  then  Bishops 
of  Ely  and  Norwich  and  Mr.  Adderley.  By  an 
iadentut*  dated  the  lllh  April  1776,  and  made 
between  the  Bishops  of  Ely  and  Norwich  and  Mr. 
Adderley  of  the  one  part,  and  the  Rev.  Joshna  Crofts, 
than  Ticar  of  Newton,  of  the  olher  part,  those  parties 
accepted  the  trusts  of  the  testatrix's  will;  the  trusts  of 
tb*  said  bank  annuities  were  declared  accordingly,  and 
the  Bishops  of  Ely  and  Norwich  for  the  time  being 
were  constituted  the  trustees  thereof. 

By  an  indenture  dated  the  25lh  Jan.  1839,  and 
made  between  the  then  Bishops  of  Ely  and  Norwich 
tf  the  one  part,  and  the  Ber.  Thos.  Watson,  then  vicar 
flf  2iewton,  of  the  other  part,  the  trusts  of  the  said 
Wok  annuities  were  again  declared ;  and  in  that  inden- 
tare  mention  was  made  of  the  condition  that  the  vicar 
«i  Newton  for  the  time  being  should  yearly  preach  a 
WTimmnoration  sermon,  as  directed  by  the  will  of  the 
teafttrir  That  indenture  was  not  executed  by  Mr. 
Wateoo ;  but  it  appeared  that  he  was  fully  oognisant  of 
tbe  preparation  of  the  deed,  and  that  he  received,  by 
bisnaelf  or  his  sequestrators,  the  dividends  on  the  trust- 
fiuada. 

In  1841  th«  Bev.  John  Hague  Bloom  was  instituted 
vicar  of  Newton ;  but  it  appeared  that  he  was  not  then 
ialanaed  of  the  bequest  made  by  the  will  of  the 
testatrix,  or  of  the  sermon  to  be  preached  in  com- 
wriiiiormtion  of  her. 

On  the  1 1th  Jan.  1847,  a  Mr.  Stepping  entered  np 
a  Judgment  against  Mr.  Bloom,  and  a  sequestration 
was,  oa  Mr.  Slepping's  death,  duly  granted  to  his 
ezeciitors. 

In  1 832  Mr.  Bloom  took  the  benefit  of  the  Act 
fat  the  Belief  of  Insolvent  Debtors,  and  an  assignee  of 
lua  estate  and  effect*  was  duly  appointed. 

By  ma  indenture,  dated  the  28th  July  1858,  and 
cxpreased  to  be  made  between  the  present  Bishop*  of 
Ely  and  Norwich  of  the  one  part,  and  the  Bev.  J.  H. 
BloofD  of  the  other  part,  the  tnuts  of  the  said  bank 
aannitifswere  again  declared,  and  mention  was  made 
«f  the  condition  as  to  the  commemoration  sermon. 
That  indenture  was  prepared  witboat  the  knowledge 
ot  Hr.  Bloom,  and  he  never  executed  the  same. 
la  Sept.  1858  the  bishop's  registrar  informed  him 
of  the  beqoest  in  the  will,  and  at  the  same  time 
ttld  him  that  the  sermon  was  to  be  preached  on 
SL  Tbomas's-day,  the  21st  Deo.  It  was  so  preached 
in  that  year,  bat  upon  its  being  ascertained  that  it 
eogbt  to  have  been  preached  on  the  21st  June,  the 
mi^Take  was  rectified,  and  the  sermon  had  been  preached 
«a  the  last-mentioned  day  since  the  year  1859. 

Ko  sermons  had  been  preached  from  1841  till  th* 
jaar  1 858  as  aforesaid,  and  the  dividends  on  the  trust- 
fimd  had  been  received  by  the  Bishops  of  £1/  and 
Kerwieh  during  that  period.  There  was  now  in  thefr 
hands  a  balance  in  respect  thereof  amounting  to 
447/1  19*.  9tU 

lb.  Bloom  alleged  that,  when  he  was  instituted  to 
Ike  vicarage,  he  wss  not  aware  of  the  existence  of  the 
bsqaast  in  the  testatrix's  will,  or  of  tha  duty  imposed 
<f*a  Urn  of  preaching  the  commemoration  sermon, 
mi  that  he  only  became  acquainted  therewith  in  the 


month  of  Sept.  1838.  He  now  claimed  so  much  o* 
the  447t  19*.  9d.  as  represented  the  arrears  of  the 
dividends  teemed  prior  to  1847.  The  sequestrator* 
claimed  so  much  as  represented  what  had  accrued  snb> 
sequent  to  that  date ;  and  the  aasignee  of  Mr.  Bloom 
also  claimed  the  latter  amount.  The  opinion  of  the 
court  was  now,  therefore,  sought  as  to  the  right*  of  the 
several  parties. 

Speed  appeared  for  the  Bishops  of  Ely  and  Norwich. 

£r$kint,  for  the  Bev.  Mr.  Bloom,  submitted  that 
"wilful  default"  and  neglect  of  the  testatrix's  direction* 
could  alone  disentitle  him  to  the  amount  of  the 
dividends  which  he  claimed.  But  he  was  ignorant  of 
the  bequest  till  informed  thereof  by  the  bishop's 
registrar  in  1852.     He  cited 

Jie  Coninglm't  WM,  2  L.  T.  Bep.  N.  S.  535. 

Dickeiuon  and  Phear  (of  the  common  law  bar)  for 
the  sequestrators. 

JetUt,  for  the  assignee  in  the  insolvency,  contended 
that  the  sequestrators  were  only  entitled  under  the 
sequsetration  to  whatever  formed  part  of  th*  endow- 
ment of  th*  benefice ;  the  dividends  now  in  question, 
viz.  those  accrued  since  1 847,  formed  no  part  of  it, 
for  to  make  them  such  there  ought  to  have  been  a 
deed  of  endowment  or  annexation,  coupled  with  the 
consent  of  the  patron  and  the  acceptance  by,  the 
ordinary.  Her*  there  wero  no  such  formslities,  and 
therefore  the  assignee  in  insolvency  wss  entitled  to 
the  share  of  the  dividend*  which  he  claimed.  H* 
cited 

3  Bom  EocL  Law,  390 ; 
1  &  2  Vict,  c  110,  *.5S. 

The  Mastbii  of  the  Bolls. — I  am  of  opinion  that 
the  sequestrators  are  entitled  to  the  dividends  which 
have  accrued  on  th*  funds  in  question  in  this  matter 
since  1847.  No  doubt  a  gift  to  provide  a  fund  forth* 
purpose  of  having  a  sermon  preached  in  a  parish 
cbnrcb  on  a  certain  day  in  the  year,  is  not  in  itself  an 
augmentation  of  that  ecclesiastical  benefice ;  but  it  is 
open  to  any  person  to  augment  any  benefice  in  the 
country,  provided  that  in  making  such  angmentation 
by  means  of  land  he  complies  with  the  provisions  of  the 
Statute*  of  Mortmain.  It  i«  also  open  to  any  person  to 
annex  any  condition  which  'is  not  illegal  in  it* 
character  to  hi*  grant  or  gift,  if  the  ordinary  thinks 
fit  to  accept  it.  In  the  present  case  I  will  assume  that, 
as  the  gift  in  question  has  been  so  long  acted  npon, 
the  consent  of  the  patron  and  the  acceptance  of 
the  ordinary  have  been  duly  signified  and  given. 
That  being  so,  the  only  question  is  **  to  the  constmo- 
tion  of  the  testatrix's  will.  If  the  bequest  had  stopped 
after  the  words  "  for  the  sole  use  and  benefit  of  the 
vicar  for  the  time  beisg  of  Newton,  which  is  a  verj 
small  and  poor  vicarage,"  it  would  have  been  clearly 
an  augmentation  of  the  benefice.  But  the  testatrix 
then  goes  on  to  direct  the  sermon  to  b*  preached.  Th* 
preaching,  however,  of  the  sermon  was  not  the  real 
object  of  her  bounty.  Her  real  object  was  to  aug- 
ment the  living.  She  annexed  a  certain  condition  to 
the  bequest,  the  compliance  with  which  was  to  entitle 
the  vicar  to  obtain  each  particular  dividend  on  the 
fund  as  it  accrued.  If  in  any  year  the  vicat  had 
wilfully  failed  to  comply  with  the  condition,  the 
dividends  would  then  probably  have  been  administered 
and  applied  by  the  court  ey  pres.  The  testatrix 
further  directed  that  the  dividends  on  the  residue  of  her 
estate  should  "  from  tune  to  time  for  ever  be  received 
by  and  paid  to  the  vicar  of  the  same  vicarage  of 
Newton  in  augmentation  thereof."  The  question  is, 
whether  such  gift  is  illegal,  or  whether  it  requires  any 
particular  formalities  in  order  to'earry  it  out  ?  I  am 
of  opinion  that  no  particular  formalilies  are  necessary 
beyond  the  assent  of  the  patron  and  the  ordinnry.  The 
fund.forms  a  part  of  the  endowment,  and  is  applicable  in 
the  same  way  as  the  produce  of  the  small  tithes.  The 
sequestrators  are  therefore  entitled  to  so  much  of  th* 
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arrears  as  accrued  since  the  sequestration  in  1847 ;  ] 
and  the  vicar  is  entitled  to  tlie  arrears  accrued  before 
the  sequestration.    The  costs  of  the  present  application 
must  come  oat  of  the  arrears  of  the  div  dends ;  and 
most  be  apportioned  between  the  parties. 

Solicitors  for  the  parties :  JBurder  and  Dunning ; 
Trtieme  and  White.         

Monday,  July  6. 
Ste\'Bnson  v.  Aoinoton. 
Legacy — For/eilure  of. 
Where  a  legacy  i*  bequeathed  to  tnuleei,  in  tnut  for 
a  iegaUe,  with  a  clauee  o//or/eiture  in  a  particular 
^vent,  and  followed  by  a  gift  over  of  the  legacy 
thereon,  it  would  teem  that  tuch  a  chute  may  be 
enforced  at  any  time  before  the  legacy  it  paid. 
A,  tettalor,  by  a  codicil  to  hit  will,  bequeathed  legaciet 
to  A.  and  B.,  and  declared  that,  %f  any  perion 
interetted  under  hit  will  and  codicil,  or  either  of 
them,  thoM  attempt  to  let  them,  or  either  of  them, 
<uide,  he  ihould  forfeit  hit  inierett  thereunder,  and 
it  thould  tink  into  the  residue,  of  which  he  luul 
ditpoted  by  the  wilL      The  tetlator  died,  and  hit 
will  and  codicil  were  duly  proved.      A .  lurvived 
the  lettator,  and  by  hit  will  appointed  B.hit  executor 
emd  retiduary  legatee.     B.,  at  tuch  executor  and 
retiduary  legatee,  inttituted  a  tuit  in  the  Probate 
Court  to  recall  the  probata  of  the  original  tettator't 
will  and  codicil: 
Beld,  that  he  luid  forfeited  hit  Ugaey  vnder  the 
codicil. 

This  suit  now  came  on  to  b«  beard  npon  fortber 
consideration,  and  the  question  was,  whether  Edward 
John  Ridgwaj,  a  legatee  named  in  a  codicil  to  the  will 
of  the  testator  in  the  suit,  had  forfeited  bis  legacy 
thereunder  t 

The  facts  of  the  case  were  these : — Joseph  Mayer, 
the  testator,  by  bis  will,  dated  the  33rd  April  1860, 
devised  and  bequeathed  all  his  real  and  persooal 
estate  to  his  executors  and  trustees,  Leonard  James 
Abiagton,  Paul  Smith  and  Thomas  Goddard,  in  trust 
to  sell,  and  get  in  the  same,  and  to  bold  the  piodoce 
in  trust  for  his  first  cousins  and  the  issue  of  deceased's 
first  cousins.  By  a  codicil,  dated  the  26th  June  1860, 
the  testator  bequeathed  several  legacies,  including  one 
«f  20,000^  to  John  Ridgway,  one  of  bis  cousins,  and 
another  of  5000/.,  to  Edward  John  Ridgway,  a  son  of 
a  cousin,  named  William  Ridgway ;  and  he  also  made 
a  specific  devise  of  part  of  his  real  estate.  He  then 
declared  that  John  Ridgway,  Edward  John  Ridgway, 
and  certain  other  legatees  therein  named,  should  not 
be  entitled  as  cousins,  or  issue  of  cousins,  to  any  share 
of  the  residue,  the  provision  thereby  made  for  them 
being  intended  to  be  in  lien  of  all  intereat  to  which 
they  might  have  been  entitled  under  the  will  The 
codicil  then  contamed  the  following  declaration : — "  I 
declare  that  if  any  person  or  persons  interested  under 
my  said  will  and  codicil,  or  either  of  them,  shall  attempt 
to  set  aside  my  said  will  and  codicil,  or  either  of  them, 
then  such  person  or  persons  shall  forfeit  all  moneys, 
ahares  of  moneys  and  interest  to  which  be,  she,  or  they 
might  have  been  entitled.  And  I  declare  that  such 
moneys,  shares  and  iuteiests  »o  forfeited  shall  sink  into 
the  residue." 

The  testator  died  soon  after  the  date^  of  bis  codicil. 
The  will  and  codicil  were  duly  proved.  This  suit 
was  instituted  on  the  I2tb  Sept.  1860  for  the  admin- 
istration of  the  testator's  estate,  and  the  usual  admin- 
istration decree  was  made  on  the  24th  Nov.  1860.  On 
the  17th  Jan.  1863  the  chief  clerk  made  bis  certiGcata, 
by  which  he  found  that  the  legacy  of  SOOOt  was  due 
to  Edward  John  lildgnay,  and  that  certificate  was  duly 
approved  and  filed  on  the  23rd  May  1863.  John 
Ridgway  survived  the  testator,  hut  died  on  the  3rd 
Sec  1860.     William  Ridgway  was  still  living.     In  the 


month  of  July  1862  Edward  John  Ridgway  institettd 
a  suit  in  the  Probate  Court  against  tlie  ezecuton  of 
the  testator  in  this  suit,  for  the  purpose  of  obtaining 
the  revocation  of  the  probate  of  his  will  and  lodicil. 
Edward  John  Ridgway,  by  his  petition  in  the  Probsts 
Court,  stated  the  death  of  John  Ridgway,  and  that  Iw 
by  his  will  had  appomted  the  petitioner  and  two  other 
persons  executors,  and  had  named  the  petitioner  Ijii 
residuary  legatee.  The  petitioner  accordingly  pur- 
ported to  sue  there  as  "  executor  and  residuary  legatee 
of  John  Ridgway,''  who  was  one  of  the  testator's  next 
of  kin.  Afterwards,  at  the  instance  of  his  tn*  co- 
executors,  the  petitioner  was  compelled  to  amend  hii 
petition  by  striking  out  the  words  "executor  and" 
therefrom,  and  so  purporting  to  sue  in  his  character  of 
residuary  legatee  only.  That  suit  was  concluded  on 
the  26th  June  1863,  when  a  verdict  was  found  for 
the  resps.  therein  on  all  the  issues,  and  the  petitioMr 
was  ordered  to  pay  the  costs  of  it. 

Under  that  state  of  circumstances  notice  was  pra 
to  Edward  John  Ridgway  that  the  executors  sod 
residuary  legatees  of  the  testxtor  in  this  snit  wonld 
dispute  his  ri^ht  to  the  legacy  of  5000£,  m  conaeqncsee 
of  his  proceedings  in  the  Probate  Court. 

Baggallay,  Q.  C.  and  Caiton,  tor  the  pit,  who  was 
one  of  the  residuary  legatees  of  the  testator,  contended 
that  Edward  John  Ridgway's  legacy  was  clearly  for- 
feited ;  being  within  the  precise  terms  of  the  codicil. 
They  cited 

Lloyd  V.  Branton,  3  Mer.  108. 

Bouthgate,  Q.  C.  and  G.  Lovell,  for  Edward  John 
Ridgway,  insisted  that  there  must  be  a  fixed  and 
ascertained  time  for  the  operation  of  such  a  condition 
OS  the  present ;  that  the  chief  clerk  baviog  made  his 
certificate,  and  found  the  5000/.  legacy  to  be  due  to 
Mr.  Ridgway,  it  was  now  too  late  to  vary  the  certifi- 
cate ;  besides,  Edward  John  Ridgway  only  disputed 
the  testator's  will  as  executor  and  reaiduaiy  legatee 
of  John  Ridgway,"  not  on  any  personal  grounds  st 
between  himself  and  the  estate  of  the  original  teatatsr; 
and,  lastly,  that  the  condition  imposed  by  the  codicil 
was  one  in  terrorem,  oontraty  to  pnblio  policy,  and 
therefore  void.    They  cited 

Oibom  V.  Brown,  5  Ves.  527  ; 

Cooke  V.  Turner,  14  Sim.  493;  and  15  M.& 

W.  727; 
Cage  v.  Butiell,  2  Vent.  352 ;  and 
Beevet  v.  Berne,  3  Mer.  1  IS. 

Selwyn,  Q.C.,  Hobhoute,  Q.C.,  Otbome,  Q.C.,  J.  B. 
Palmer,  Q.U.,  Bowcliffe,  Towntend,  F.  Wlate,  Key, 
De  Gex,  Betir  and  MartindaU  appeared  for  otbsr 
parties. 

The  Master  of  the  Rolls. — I  am  of  opinion  that 
Mr.  Edward  John  Ridgway's  legacy  is  clearly  gooe. 
Tbe  case  is  exactly  within  the  terms  of  the  codicil.    It 
was  beld  by  Sir  William  Grant  in  Lio^  t.  Bnmton, 
which   has  ainee  been   followed  in  other  cases,  that 
where,  as  here,  there  is  a  gift  over  on  snob  a  conditio 
as  the  present,  the  gift  over  is  good,  and  that  the  con- 
dition, therefore,  is  not  one  in  terrorem.   It  was  argued 
that  Mr.  Ridgway  bad  no  personal  intereat  In  dis- 
puting the  testator's  will  or  codicil,  but  that  was  s 
matter  for  tbe  Probate  Court  to  decide,  and  to  say 
whether  it  wonld  allow  him  to  do  so.     Ho  aeems  to 
me  to  have  maintained  the  suit  in  that  oonrt  as  repre- 
sentative of  John  Ridgway.     My  impression  is,  that 
no  step  on  the  part  of  the  executors  of  John  Ridgwsy 
ooold  have  forfeited  his  legacy  after  bis  death,  as  bo 
did  not  contest  the  testator's  will.     Then  it  was  said 
on  behalf  of  Mr.  Edward  John  Ridgway,  tbat,  at  b* 
did  not  contest  it  in  his  own  character,  he  bad  not 
forfeited  bis  own  legacy.    But  I  cannot  accede  to  tbat 
argument.    Tbe  testator  might  impose  any  conditioD 
be  thought  fit,  however  capricious,  as  for  example,  tbat 
his  legatee  should  go  I  o  Rome.     I  am  of  opinion  that, 
as  this  legatee  Mr.  Edward  John  Ridgway  has  in  bt^ 
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eoBtasted  the  UsUtor'a  vill,  be  has  lost  the  legacy  of 
SOOCML  Tbe  court  cannot  listen  to  the  nrgament  upon 
tlw  pant  of  form.  If  this  gentleman  had  been  taken 
iiy  «uipri«e  I  should  have  dealt  leniently  with  him,  but 
t£at  is  not  the  ease.  I  wish  to  make  one  obserration 
upon  tbe  question,  within  what  time  such  a  clause  of 
lorfeitnre  is  to  be  enforced  ?  On  a  case  where  the 
Ifgaej  has  been  paid  to  the  legatee  I  express  no 
opinion  ;  but  I  think,  that  where  it  has  not  been  paid, 
it  is  open  to  any  one  to  stop  it  before  it  is  so  paid. 

Solieitort  for  the  parties :  Gregory  and  Boacliffea ; 
RemuMs,  and  TilUard  and  Co. 

Friday,  July  31. 

PasKK  i;.  HASEI.FOOT. 

Aeesr   <if  oppomtmatt^Deatk  of  an  obfect  of  tht 

pomtr  htfan  lAe  extni$e  of  it — Appomtmmi  to 

same  of  At  naviviitg  object*—  Vatidily  ofappoint- 

wtemt. 

Wher9    eerfam  Jhndi   vert   bequeathed  to  truiteet 

upom    inul  to  tranafer  the  tame  "  to  tht  vtift  of 

T.  T.  P.  alone,  or  to  her  and  all,  or  lueh  one  or 

swora  excbuivJg  of  the  other  or  othert  of  tht  chiid 

«r  ekiUrtit  of  T.  T.  P.  «n  tuch  tharet  or  propor- 

tions,  at  tueh  aget  or  times,  and  tn  sucft  manner  or 

Jorm,  at  T.    T.  P.  thoidd,  by  will,  appoint:   the 

wife  died,  and  T.  T.  P.  then,  by  mil,  appointtd  the 

JimttU  to  tome  only  of  hit  turviving  ehildrtn.    It 

was 

B^id,  thai  the  oqwuihiMiit  wo*  valid. 

Sobert  C.  Haselfoot,  the  testator  in  this  suit,  by  his 
win  dated  the  13th  March  1849,  bequeathed  a  fund  to 
trmtees  upon  trust  to  pay  the  income  of  the  fund  to 
Tbamas  Theophilus  Paske  for  his  life,  and  after  his 
daath  to  transfer  one  moiety  of  the  capital  of  the  fund 
to  Ann  Paske,  daughter  of  Thomas  Theophilus  Paske, 
and  tbe  other  moiety  "to  the  wife  of  him  tbe  said 
Xbomas  Theophilus  Paske  alone,  or  to  her,  and  all  or 
maebi  one  or  more  ezclnsively  of  the  other  or  others  of 
t]M  child  or  children  of  him  the  said  Thomas  Theophilus 
S^iske,  in  such  shares  or  proportions,  at  snch  ages  or 
timtn,  and  in  snch  manner  or  form  as  he,  tbe  said 
TlMxnas  Tbeophilns  Paske,  shall  by  will  appoint"  The 
irill  then  confauned  a  bequest  of  the  last-mentioned 
saoietr,  upon  trust,  in  default  of  any  appointment 
tbereof,  for  all  tbe  children  of  Thomas  Theophilus 
Paske,  who  should  be  living  at  his  death,  equally. 

Tbe  testator  died  coon  after  the  date  of  his  will. 
The  wife  of  Thomas  Theopbilns  Paske  died  in  Aug. 
1858.  Thomas  Theophilus  Paske  had  seven  children 
by  bis  wife.  By  his  will,  dated  in  Nov.  1858,  after 
radtlng  tbe  above-stated  power  of  appointment,  and 
the  death  of  bis  wife,  be  purported,  in  exercise  of 
tbe  power,  to  appoint  one  moiety  of  tbe  trust  fund  to 
two  of  bis  sons  and  three  of  bis  daughters  eqaally, 
eantUng  the  other  two  children.  The  question  was, 
whether  the  power  was  or  was  not  gone,  by  tbe  death 
•f  Mrs.  Paske  in  her  husband's  lifetime  7 

SsUeyn,  Q.  C.  and  Morris,  for  the  two  children  who 
ware  not  named  in  the  will  of  Thomas  Theophilus 
Paake,  contended  that  the  power  was  gone  by  the 
death  of  their  mother  in  their  father's  lifetime,  and 
that  therefore,  the  gift  in  default  of  appointment  look 
effect. 

Baggcilay,  Q.  C.  and  Wichmt,  for  the  children 
named  in  the  will,  contended  that  the  power  con- 
tsmplatad  an  exercise  of  it,  in  favour  of  either  the 
wife  or  the  children,  and  that  therefore  it  was  well 
cxtreiaed. 

Babhouie,  Q.C.  appeared  for  the  trustees. 
Se&yw,  Q.  C.  in  reply. 

Tbe  following  authorities  were  cited  in  the  argu- 
Btata: 

Sogd.  Power*,  416,  8th  edit. ; 
Smde  r.  Reade,  5  Ves.  jug.  744  ; 


Boutlon  V.  Uoutlon,  4  Sim.  611  ; 

Boyle  V.   The  Bishop  of  Peterborough,  1  Ves. 
jun.  299  ; 

RickeU  v.  Lo/iui,  4  T.  &  C.  C.  C.  519 ; 

Butcher  v.  Butcher,  I  V.  &  B.  79. 
The  Master  of  tbe  Rolls  referred  to 

Woodcock  V.  Senneck,  1  Ph.  72. 
The  Master  of  the  Rolls  said. — The  point  to  be 
decided  in  this  case  is  a  short  one ;  but  it  is  one  on 
which,  I  own,  I  at  6rst  tilt  some  hesitation.  The 
question  is  this,  whether  Mr.  Thomas  Theophilus 
Paske  could,  in  the  events  which  have  happened, 
exercise  the  power  of  appointment  over  certain  trust- 
funds  ^ven  to  him  by  the  will  of  the  testator  in  tbe 
suit?  whether,  in  fact,  Mr.  Paske,  after  tbe  death  of 
his  wife  (who  was  an  express  object  of  the  power,  and 
was  intended  to  take  something  nnder  the  appoint- 
ment, could  exercise  the  power  at  all  7  After  consi- 
dering the  case,  and  tbe  authorities  cited,  I  am  of 
opinion  tliat  the  appointment  made  by  Mr.  Thomas 
Theophilus  Paske  is  good.  It  is  settled  by  a  series 
of  cases,  beginning  with  Boyle  v.  77ie  Bishop  of 
Peterborough,  that  the  death  of  some  members  of  a 
class  will  not  prevent  the  exercise  of  a  power  in  favour 
of  the  survivors  of  that  dass.  In  the  case  of  It'ooii- 
cock  V.  Benneci,  there  was  a  power  to  appoint  a  fund 
among  the  children  of  the  donees  of  the  power.  At 
tbe  death  of  the  donor  of  the  power,  there  were  three 
children  living,  but  an  appointment  to  the  sole  sur- 
viving child  of  these  three  was  upheld.  Tbe  difficulty 
in  the  present  case  is  this,  that  the  testator's  will  ex- 
pressly directs  the  appointment  to  be  made  to  a  person 
by  name,  a*  one  of  the  class  intended.  But  still,  I 
think,  upon  considoration  that  that  will  not  affect  the 
decision  of  tbe  case.  If,  in  Woodcock  v.  Kenneck,  the 
testator  had  specified  the  three  children  then  alive  of 
tbe  donees,  as  objects  of  tbe  power,  and  lisd  added  as 
further  objects  of  it  snch  children  as  they  might  after- 
wards have,  the  resnlt  would  have  been  tbe  same.  The 
ease  of  Houston  v.  Houston  is  the  nearest  to  the 
present  one,  and  must,  I  think,  govern  it.  There  tbe 
children,  and  not  the  wife,  failed,  bnt  the  appointment 
was  held  good.  The  present  ease,  I  admit,  is  not 
exactly  the  same,  bnt  it  is  tbe  converse  one,  and  the 
appointment  now  in  question  must,  accordingly,'  be 
declared  to  be  a  valid  one. 

Solicitors    for    the  parties,   J.   Turner,   Bawkint, 
Bloxam  and  Hawkins. 

Dallt  v.  Wosram. 

Vendor  and  purchaser — Sale  of  reversion — itistake 
as  to  title — Inadequate  consideration — Sale  tet  aside. 

The  ph.  was  entitled  to  an  estate  for  her  Uft  for  her 
teparate  use  in  certain  freehold  property,  the  reversion 
in  which  was  vested  in  her  husband,  in  fee.  Her 
husband  sold  the  fee-simple  of  the  property  in  pos- 
setiion,  for  an  inadequate  consideration,  to  a  person 
who  knew  the  real  value  of  the  properly.  The  pit. 
knew  of  the  sale,  but  did  not  assent  to  it ;  was  no 
party  to  the  conveyance,  and  did  not  concur  therein, 
or  assent  thereto;  and  it  appeared  that  at  the 
time  of  the  sale  the  parties  thought  her  husband 
had  the  fee-simple  of  the  property,  and  could  sell 
it.  The  husband  died,  having  devised  nil  his  pro- 
perly to  the  pit.  Soon  after  her  husband's  death 
she  filed  a  bill  against  the  purchaser  lo  set  aside  the 
tale  on  the  ground  of  inadequacy  in  the  price  paid 
for  the  property,  and  undue  advantage  taken  by 
the  deft,  of  his  knowledge  of  its  value : 

Held,  that  the  tale  mwt  be  set  aside,  and  the  property 
reconveyed  to  the  pit. ;  that  the  deft,  must  account 
for  the  rents  and  profits  received  by  him  since  Iho 
purchase  (all  just  allowances  being  made  to  him  in 
taking  the  acciunts),  and  that  the  pit.  was  entitled 
to  her  costs  of  the  tuit. 
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Dally  v.  Wonuam. 


[Rolls. 


TbU  suit  was  instituted  for  the  purpose  of  setting 
aride  a  sale  aod  obtaining  a  decree  for  the  reconvey- 
ance of  an  estate  at  Bognor. 

The  facta  of  tiie  case  were  shortly  these  : — 

In  1861  the  pit  Knnces  Dally  was  entitled  to 
certain  freehold  property  at  Bognor  for  her  life, 
for  her  separate  use.  The  reversion  of  the  property 
was  vested  in  her  bosband,  in  fee.  Mr.  Dally  employed 
the  deft.,  a  builder,  as  bis  agent  to  receive  the  rents 
and  manage  the  property  (the  net  value  of  which 
averaged  aboat  40/.  per  annum),  and  tlie  deft  accounted 
for  the  rents  to  Mr.  Dally.  In  the  month  of  July  1801 
Mr.  Dally,  in  consideration  of  an  annuity  of  40/.  pay- 
able by  the  deft,  or  his  representatives  to  the  pit.  and 
her  husband  during  their  lives,  and  the  life  of  the 
survivor  of  them  (and  secured  by  the  deft.'s  bond), 
conveyed  the  fee  simple  of  the  property,  as  in  possession, 
to  the  deft.  The  pit.  was  not  a  party  to  the  convey- 
ance ;  and  although  she  knew  of  it,  she  did  not  in  any 
way  concur  in  it.  At  that  time  she  appeared  from  the 
evidence,  to  have  been  ignorant  of  her  own  interest  in 
the  property :  and  that  interest  was  either  unknown  to 
her  husband  and  the  deft.,  or  ignored  by  them.  In 
1'862  the  plt.'s  husband  died,  having  by  his  will  devised 
and  bequeathed  all  bis  real  and  personal  estate  to  her 
absolutely. 

Evidence  was  adduced  to  show  that  the  annuity  of 
40{.  per  annum,  which  formed  the  consideration  of  the 
conveyance  to  the  deft.,  was  uot  the  full  value  of  the 
fee  simple  of  the  property  in  possession ;  and  that  the 
deft,  knew  that  fact,  though  Mr.  Dally  did  not  when 
ha  executed  the  conveyance.  The  pit.  had  offered  to 
nlease  the  reversion  to  the  deft,  upon  certain  terms, 
which  be  had  declined.  On  the  grounds,  therefore,  of 
the  deft,  having  taken  undue  advantage  of  his  position 
as  manager  and  agent,  and  of  inadequacy  in  the  con- 
sideration for  the  conveyance  to  him,  tbe  pit.  sought 
relief  against  the  sale  of  the  property  by  her  husband, 
and  filed  the  bill  in  this  suit,  praying  to  the  effect 
already  atated. 

Sdagnf  Q.C.,  RoberU  and  /ewe?,  appeared  for  the 
pit. 

Sovihgaie,  Q.G.  and  BahingUm,  for  the  deft. 

The  Master  of  the  Rut.LS  said. — I  think  that  tha 
evidence  in  this  case  clearly  shows  that  when  the  plt.'s 
husband  conveyed,  or  purported  to  convey,  the  fee- 
simple  of  the  property  in  possession  to  the  deft,  the 
price  paid,  or  agreed  to  be  paid  by  him,  was  grossly 
iaadequate  for  tbe  interest  so  purchased.  I  think  the 
evidence  also  shows  that  the  vendor  did  not  know  tbe 
real  value  of  the  property  at  that  time ;  but  that  tbe 
deft.,  from  his  position,  mnst  ba  taken  to  have  been 
well  acquainted  with  it.  I  am  of  opinion,  therefore, 
that  the  sale  could  not  have  been  upheld,  even  if  the 
husband  had  possessed  tbe  absolute  ownership  of  tbe 
property.  But  that  was  not  tbe  case,  for  the  pit.  bad 
a  prior  life  estate  for  her  separate  use  in  it ;  and  that 
prior  estate  her  husband  did  not  sell,  and  could  not 
sell.  It  seems,  however,  from  tlie  evidence  (and  it  is 
one  great  peculiarity  in  tbe  case),  that  the  parties 
believed,  when  tbe  conveyance  was  executed,  that  the 
husband  had  the  fee-simple,  and  could  sell  it  if  he 
tiiought  fit ;  but  it  is  obvious  in  point  of  fact,  that  the 
pit.  is  entitled  to  be  put  into  possession  of  the 
property  for  her  life.  The  questions  then  are  what  is 
to  be  done  with  the  reversion  on  the  one  band,  and 
how  is  the  court  to  deal  with  tbe  agreement  between 
the  plt.'s  husband  and  the  deft,  on  tbe  other  ? 
If  the  whole  transaction  is  set  aside  the  pit.  will 
be  entitled  to  the  fee-simple  of  tbe  land ;  for  then  the 
reversion  would  become  part  of  the  property  of  her 
husband.  As  she  was  the  sole  devisee  and  legatee 
tinder  his  will,  it  would  pass  on  his  death  to  her  abso- 
lutely; aod  in  it  his  life-estate  would  mei:ge.  In  erder 
to  see  how  the  matter  stands  in  that  respect,  I  will 
consider  how  it  would  stand  if  the  husband  were  now 


alive,  and  the  wife  had  enforced  her  rights  by  taking 
possession  of  the  property,  and  entering  into  tbe 
receipt  of  the  rents  of  it  for  her  separate  use  for  her 
lire.  What,  in  that  case,  would  have  been  the  relative 
position  of  the  hnsband  of  tbe  pit.  on  the  one  hand, 
and  the  deft,  on  the  other,  with  respect  to  compensa- 
tion under  the  agreement,  or  a  cotiveyance  to  the 
latter  ?  It  is  clear  that,  if  the  husband  came  here  to 
reverse  the  arrangement,  he  could  not — assuming  for  a 
moment  that  tbe  consideration  was  sufficient — compel 
the  deft,  to  pay  him  the  annuity  of  40/.,  which  was 
stipulated  for  only  in  the  event  of  tbe  deft,  obtaining 
immediate  possession  of  the  fee-simple  of  the  estate. 
But  it  is  equally  clear  that,  as  the  consideration  was 
not  sufficient,  the  deft,  could  not  insist  on  liis  right  to 
keep  the  reversion  without  paying  lor  it.  One  thing  is 
indisputable — that  the  transaction  was  not  intended  to 
be  a  gift  of  the  property,  in  any  sense,  to  the  deft. ; 
but  if  not  a  gift,  then  it  must,  under  the  cir- 
cumstances, have  been  a  purchase ;  and  if  to, 
a  proper  consideration  must  be  paid  for  it. 
As  against  the  plt.'s  husband,  I  think  tbe  deft, 
might,  if  be  bad  pleased,  have  taken  the  rever- 
sion (which  was  all  the  husband  had  to  con- 
vey) on  paying  for  it,  the  consideration  which  he 
agreed  upon  as  for  the  whole  estate  in  posses.iion.  Bat 
I  doubt  whether  the  deft,  could  have  maintained  a 
suit  against  him  for  the  purchase  of  the  reversion  on 
tbe  basis  of  making  such  a  deduction  from  the  purchase- 
money  (that  is,  from  tbe  40/.  per  annum),  as  the 
court  might  think  proper.  That  would,  in  fact,  be  calling 
upon  tbe  court  to  make  a  new  and  totally  different 
contract  between  the  parties.  The  husband  might 
reasonably  say,  "  I  thought  I  had  the  fee-simple,  and 
that  was  what  I  intended  to  sell,  and  nothing  else ; 
and  I  object  to  sell  the  reversion  for  a  proportionate 
part  only  of  an  annuity  of  40/.  a-year."  But  if  that 
could  not  have  been  done  as  against  the  plt.'s  husband, 
neither  can  it  be  done  against  his  representative. 
Even  where  sales  of  clear  reversions  have  been  com- 
plete), this  court  has  frequently  set  them  aside  oa 
proof  of  inadequate  value  having  been  given.  The 
court  cannot  consider  a  contract  fer  the  sale  of  an 
estate  in  possession  as  one  for  the  sale  of  a 
reversion;  and  then  compel  specific  performance 
of  it,  on  terms  according  to  which,  if  it  bad 
been  actually  carried  into  effect  between  the  parties 
themselves,  tbe  court  would  have  set  the  transaction 
aside  on  the  ground  of  inadequate  value.  If  the 
ceurt,  to  avoid  that,  were  to  attempt  to  fix  the  value 
of  the  reversion,  such  a  proceeding  would,  I  apprehend, 
be  still  more  at  variance  with  its  rules,  for  it  would  by 
so  doing  compel  one  man  and  tbe  representatives  of 
another  to  enter  into  a  contract  for  the  purchase  of 
that  which  the  latter  never  intended  to  sell.  I  have 
therefore  come  to  the  conclusion  that  the  conveyance 
executed  by  Mr.  Dally,  and  tbe  bond  entered  into  by 
tbe  deft.,  and  the  contract  on  which  they  are  founded, 
were  wholly  inoperative  and  incapable  of  being  enforced 
by  this  court.  These  two  instruments  therefore,  viz.,  the 
conveyance  of  18GI  and  the  bond  must  be  delivered  op- 
to  be  cancelled.  The  deft,  must  reconvey  the  estate  to 
the  pit.,  who  must  be  put  into  the  possession  of  the 
rents  and  profits  of  it;  an  account  must  be  taken  of 
tbe  rents  and  profits  received  by  tbe  deft,  since  July 
1861 ;  and  in  taking  those  acconnts  he  must  be 
allowed  all  sums  of  money  properly  expended  by  him 
in  repairs  or  lasting  improvements,  and  also  all  sums 
paid  by  him  in  respect  of  the  annuity ;  and  the  pit. 
must  have  her  costs  of  the  suit. 

Solicitors  for  the  pit,  G.  Becke. 

^Solicitors  for  tbe  defts.,  Poola   and  Johmon  for 
F.  W.  LanchfUr. 
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Cooper  v.  Gostuso. 


[V.C.  s. 


V.  C.  STUART'S   COUBT. 

laotcd  y>j  lua»  B.  HikVaaOTt,  Eaq., «(  Uncoln't-iiui, 
Bantet«r-at-Law. 

JJy\0,nandl3. 
Cooper  v.  Oostuno. 
fawygiiw  bf  married  womaii — Landi  Clmua  Act, 

led,  7 — ConversioH — Acquieicenoe. 
laii  wen  ievitid  bf  mil  to  A.  far  lift,  remainder 
M  •  haiamd  and  mfe,  their  heirt  and  assigns  for 
ear.    Bf  a  died  in  pnmtanee  of  tie  Lands  Clauses 
Act,  wUck  was  exaented  bg  the  tenant  for  life,  the 
isAati  and  the  mfe,  but  not  acknoteUdged  ijr  the 
mfe,  the  lands  were  conveyed  m  fee  to  a  ratjuajr 
ci»iy|.      The  purehast-^noneg  was   invested  in 
Ceisols,  and  tie  dhidends  paid  to  the  tenant  for 
Sfe.    The  husband  died,  t^  the  mfe  died,  having 
itjma&td  her  parsonaltg  bg  will,  but  intestate  as  to 
nw  estate;  and,  lastlg,  the  tenant  for  life  died, 
ttftn  tks  itatk  of  the  tenant  for  life,  the  heir-af- 
Mt  of  the  wife  ehamed  the  fund  as  really. 
Amils,  the  interest  of  the  wife  was  such  an  interest 
es  watldpass  under  the  1th  section  of  the  Lands 
Clmues  Act,  as  being  the  estate  or  interest  of  ^  a 
married  woman  seised  in  her  own  right." 
Siaifthis  were  not  so,  it  was  held  that  the  htir-at- 
h»  amid  not  daim  the  fund  as  realty,  inasmuch  cu 
he  did  not  seek  to  impeach  the  conveyance  to  the 
atifang,  but  only  to  impress  t^on  the  purchase- 
mseey  He  eharaeter  of  land, 
fit  sale  to  the  compamy  hamng  beta  treated  by  aU 
ferties  as  vetlid,  and  the  purchase-money  having 
tern  dealt  mitM  by  those  who  claimed  under  the  wife 
eswtoney,  it  was 
Mtii,  that  the   legatees  under  the  wife's  will   were 
eetitkd  to  the  fund,  and  not  the  heir-at-law. 
Tbt  principal  qootion  !a  this  caoM  uom  in  the 
MWing  manner : — 

Edward  ChiaUing,  hj  his  will  dated  in  1844, 
dniitd  all  his  eight  acras  of  land  sitoata  in  Watling- 
tm,  in  the  eoanty  of  Korfollc,  nnto  his  wife  Mar/ 
darisg  her  life,  with  remainder  to  John  Qostling  and 
Biiabeth  his  wife,  their  heiis  and  assigns  for  erer. 
He  died  soon  after  the  execution  of  his  said  will. 

On  the  28th  April  1846  Mar;  OostUng,  John 
Ceatluig  and  Elizabeth  his  wife,  executed  a  deed,  bj 
vUch  tbejr  purposed  to  conrey  the  abora  eight  acres 
to  tbe  Ljm>  and  Ely  Railway  Company.  The  deed  so 
(■r  n  is  material  was  in  these  terms :  "  We,  Maiy 
Goi&iig,  of  &C.,  and  John  Gostling,  of  &c.,  in  con- 
■dcnlioa  of  the  ram  of  900^  paid  to  ns  parsnant  to 
file  Ljnn  and  Ely  Bailway  Act  1845,  by  the  Lynn  and 
By  Bailway  Company  incorporated  by  the  said  Act, 
n4  I,  EUsabetb,  the  wife  of  the  said  John  Gostling, 
fcr  tbe  eoosiderations  aforesaid,  do,  and  each  and  erery 
e(  as  doth,  according  to  onr  respective  estates  and 
ntemtt  therein,  hereby  conrey  to  the  said  com- 
faiy,  their  successors  and  assigns,  all  that  piece  or 
lanelef  arable  land,  containing  8a.  Or.  29p.,  more 
er  leas,  bonnded,  &&,  together  with  all  ways,  rights 
•ad  appartenances  thereto  belonging,  and  all  sach 
estata,  right,  title  and  interest  in  and  to  the  same,  as 
we  or  any  or  either  of  ns  are  or  is  or  thaU  become 
"■'I  er  possessed  of,  or  are  or  is  by  the  said  Act 
empowered  to  conTey.  To  hold  the  premises  to  the 
Hid  eeapuy,  their  successors  and  assigns  for  erer, 
<eeoi£ng  to  the  true  intent  and  meaning  of  the  said 

This  deed  (which  coiresponds  with  the  forms  of 
enieyanoe  appended  to  the  Lands  Clauses  Act,  8  &  9 
Vict  c.  18,  and  was  mads  in  pursuance  of  the  7  th 
f^ea  of  tbe  Act),  was  signed  and  delivered  by  the 
fcae  partiee  therein  mentioned,  but  was  not  aclcnow- 
ypd  by  His.  Goatling.  The  purohase-money  was 
anrted  in  the  torn  of  9142.  2s.  6d.  Consols.,  in  the 


names  of  Mary  Gostling,  John  Gostling  and  James 
Raven ;  and  by  an  indenture  or  deed  of  trust,  which 
was  executed  by  Mary  Qostling,  John  Gostling  and 
James  Raven  alone,  but  was  not  executed  or  assented 
to  by  Elizabeth  Gostling,  it  was  declared  that  the 
dividends  should  be  paid  to  Mary  Gostling  for  her  life, 
and  after  her  decease  that  the  stock  should  be  trans- 
ferred to  and  to  the  nse  of  John  Gostling,  bis  ezeca- 
tors,  administrators  and  assigns. 

John  Gostling  died  in  Nov.  1852,  having  by  will, 
dated  the  21st  July  1841,  devised  all  his  lands  and 
hereditaments  sitnate  in  Castle  Acre,  in  tbe  connty  of 
Norfolk,  or  elsewhere  in  tbe  said  connty,  with  the 
appurtenances,  and  all  his  estate  and  interest  therein, 
with  the  rights,  members  and  appartenances  thereto 
belonging,  nnto  his  wife  Elizabeth  Gostling,  and  her 
assigns,  to  hold  the  same  to  her  for  her  life ;  and  after 
her  decease,  he  gave  and  devised  the  said  lands  and 
hereditaments  onto  his  son  the  deft.  Samnel  Gostling, 
to  bold  tbe  same  with  tbe  appartenances  unto  the  said 
Samnel,  his  lieirs  and  assigns  for  ever.  Testator  be- 
qneatbed  all  his  personal  estate  of  every  description  to 
bis  said  wife  Elisabeth  Gostling,  whom  he  appointed 
his  solo  executrix. 

Elizabeth  Gostling  died  in  Aug.  1856,  having  \iy 
will,  dated  the  6th  Feb.  1850,  appointed  the  pit. 
Charles  Cooper  and  her  two  sons,  the  defts.  Samnel  and 
John  Gostling,  her  executors  and  trustees.  Testatrix 
bequeathed  all  her  personal  estate  to  the  above-named 
trustees,  upon  tmst,  for  the  benefit  of  all  and  every 
her  children  who  should  attain  twenty-one,  or  die  under 
that  age  leaving  issue,  in  equal  shares.  She  made  no 
devise  of  real  estate,  and  left  Samuel  Gostling  her 
heir-at-law. 

Elizabeth  Goatling  left  seven  children :  Sarah 
Gostling ;  the  pit.  Susan,  wife  of  the  pit.  Charles 
Cooper ;  Charlotte,  wife  of  Jacob  Miller ;  Elizabeth 
Gostling,  Edward  Gostling,  and  the  two  sons  above- 
named. 

Mary  Gostling,  the  tenant  for  life,  died  on  the 
5th  Jan.  1858.  Upon  her  death,  Samuel  Gostling 
claimed  tbe  whole  of  the  sum  of  914/.  2s.  8d.  ConsoU 
as  real  estate.  The  pits.  Snsan — as  one  of  the  seven 
children — and  her  hosband,  on  the  other  hand, 
elaimed  to  be  entitled  to  one-seventh  of  the  fnnd  as 
personalty. 

In  April  1860  Samnel  GostHng  was  declared  a 
bankrupt.    The  assignees  had  disclaimed. 

By  the  7th  section  of  the  Act  it  is  provided  that 
"  it  shall  be  lawful  for  all  parties  being  seised,  pos- 
sessed of,  or  entitled  to,  any  such  lands  or  any  estate, 
or  interest  therein,  to  convey  or  sell,  or  release  the 
same  to  the  promoters  of  the  undertaking,  and  to 
enter  into  all  necessary  agreements  for  that  purpose; 
and  particularly  it  shall  be  lawful  for  all  or  any  of  the 
following  parties  so  seised,  possessed  or  entitled  as 
aforesaid,  so  to  sell,  convey,  or  release  (that  is  to  say), 
all  corporations,  tenants  in  tail,  or  for  life,  married 
women  seized  in  their  own  right,  or  entitled  to  dower, 
&c,,  and  the  power  so  to  sell  and  convey,  or  release 
as  aforesaid,  may  lawfully  be  exercised  by  all  such 
parties,  &c,  and  as  to  such  married  women,  whether 
they  be  of  fnll  age  or  not,  as  if  they  were  sole  and  of 
full  aee,''&c 

Mdins,  Q.  C.  and  Berbert  Smith,  were  for  the  pit. 
They  contended  that  Mrs.  Goatling's  interest  was  such 
as  could  and  did  pass  under  the  deed  of  184C,  by 
virtue  of  tbe  7th  section  of  the  Lands  Clauses  Act ; 
that  the  deed  effected  a  conversion  of  tbe  land  into 
money  ;  and  that,  if  not,  Samuel  Gostling  himself 
and  all  parties  had,  by  their  acts,  elected  to  take  tba 
fond  as  money,  and  not  as  land.  They  referred  to 
I^e  V.  Daidmz,  3  Bro.  C.  C.  595. 

Baeon,  Q.C.,  Craig,  Q.C.  and  W.  If,  Terrell,  for  a 
deft,  in  the  same  intereet  as  Samnel  Gostling,  argued 
that  the  7th  section  contained  no  words  authorising  the 
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dispoBition  bjr  a  married  woman,  of  an  interest  of  this 
natare,  bj  a  simple  deed  without  aciinowledgment. 
Mrs.  Goatling  was  not  "  a  married  woman  seised  in  her 
own  right."  She  and  her  hosband  were  tenants  by 
entireties  of  the  reTersion  in  the  land ;  her  basband 
had  not  any  right,  as  agunst  her,  to  alien  any  part  of 
the  land ;  bat  00  his  death  in  her  life-time  the  entirety 
helonged  to  her:  (2  Preston  on  Abstracts,  pp.  39,  41, 
43.)  She  was  not  "  seised  "  during  the  life-time  of 
the  tenant  for  life;  seisin  can  have  no  reference  to  an 
estate  not  in  possession ;  a  reversion  cannot  be  the 
subject  of  seisin.  Hence  the  deed  was  inoperative 
under  the  Lands  Clauses  Act  as  against  the  wife,  and, 
not  being  acknowledged,  it  was  a  mere  nullity  as 
against  her.  The  result  was,  that  it  failed  to  operate 
as  a  conversion  of  the  land  into  money.  Hence  the 
purchase-money  remained  impressed  with  the  character 
of  land,  and,  not  being  affected  by  any  devise  in  Mrs. 
GostUug's  will,  passed  to  her  heir-at-law.  They 
dted 

Exports  Cramer,  1  Sm.  &  GifT.  32  ; 

Midland  Jtailieag  y.  Otam,  1  Cole.  74. 
There  was  no  evidence  to  show  any  acquiescence  on 
the  part  of  Samuel  Gostling  that  the  consideration  for 
the  purchase  should  be  treated  as  money. 
Oraham  Eattingt  appeared  for  the  assignees. 
The  Vice-Chahckllob. — ^This  bill  is  framed  with 
a  view  to  establish  the  right  of  the  pit.  to  money  pro- 
duced by  the  sale  of  land  to  a  railway  company  as 
personal  property.  For  the  deit.  it  is  insisted  that  that 
money,  although  personal  property,  has  impressed  upon 
it  the  character  of  land,  and  that  no  act  was  ever  done 
by  the  person  entitled  to  the  money  to  manifest  an 
election  to  enjoy  it  as  money  and  not  as  land.  Upon 
this  part  of  the  case  there  is  a  good  deal  of  evidence, 
tending  to  show  that  the  right  of  election  was 
exercised.  This  part  of  the  argument  assumes  that 
the  land  was  converted  into  money,  which  retained  the 
obaracter  of  land  and  must  be  considered  as  land  until 
aoms  act  of  election  was  shown,  and  the  evidence  goes 
to  show  that  the  parties  entitled  to  it  elected  to  take 
it  aa  money  and  not  as  land.  But  the  assumption  that 
this  money  was  impressed  with  the  character  of  land,  and 
that  it  required  some  act,  as  an  act  of  election,  to  entitle 
those  who  claim  it  to  enjoy  it  as  money,  seems  to  me 
to  be  an  assumption  not  warranted  by  an  accurate 
view  of  the  nature  of  the  transaction  by  which 
the  conversion  into  money  took  place.  In  this 
case,  not  by  the  inlerreution  of  this  court,  bat 
by  an  agreement  which  the  parties  entitled  to  the 
land  entered  into  ODt  of  court  with  the  railway  com- 
pany under  the  statutory  powers  of  the  Act,  a  bargain 
was  made  by  those  parties  with  the  railway  company 
to  sell  the  land  and  convey  it,  and  to  take  the  money 
as  purchase-money  instead  of  land.  But  fur  the  7th 
section  of  the  Act  such  a  transaction  conid  not  have 
been  efiiacted,  because  the  case  is  one  in  which  the 
person  in  whose  right  those  who  now  claim  the  money 
are  entitled  (I  mean  Elizabeth  Gostling)  was,  at  the 
date  of  the  transaction,  under  the  disability  of  cover- 
ture ;  and  the  land  in  question,  as  to  her  reversionary 
interest  in  it,  waa  in  that  anomalous  position  in  which 
in  this  country  real  property  is  placed  during  cover- 
ture, where  land  is  the  property  of  the  wire.  That 
however,  is  of  little  importance,  because  the  question 
now  to  be  decided  is,  whether  the  transaction  of  the 
sale  to  the  railway  company  of  thb  land,  and  con- 
yertmg  it  into  money,  was  a  transaction  authorised  by 
the  7th  section.  Either  it  was  authorised  by  that 
■eetion,  or,it  was  not.  The  first  question  is,  whether 
it  was  authorised  by  the  section.  In  my  opinion  it 
was.  The  preliminary  words  of  the  7th  section  of 
he  Lands  Clauses  Act  are  as  wide  and  general  as  any 
words  can  be;  and  the  words  relied  upon  in  the 
argument  for  the  invalidity  of  the  deed  under  this 
«Unse,    "married  women  seised  in  their  own  right," 


do  not  appear  to  me,  looking  at  the  construction 
of  the  language  of  the  whole  of  the  section  taken 
together,  to  describe  the  nature  of  intemt  of  a  mar- 
ried woman  which  ia  in  any  way  difl'etent  from  the 
interest  which  the  married  woman  had  in  the  land  in 
this  case.  She  was,  in  my  opinion,  a  married  woman, 
seised  in  her  own  right.  But  taking  it  not  to  be  so, 
and  taking  it  that  in  this  case  the  transaction  of  tbo 
sale  was  an  invalid  transaction,  if  the  transaction  was 
invalid,  the  land  was  recoverable  by  the  wife  and  by 
those  who  claim  under  her  as  land.  There  has  been 
no  conversion,  the  money  cannot  be  her  property  if  tho 
land  is  ben.  It  has  been  said  indeed  that  the  deft^ 
who  asserts  the  right  to  the  money  as  land, 
does  not  seek  to  question  the  right  of  the 
railway  company.  But  if  he  claims  the  pro- 
perty as  land,  he  must  question  the  right  of  tho- 
railway  company;  and  if  he  says,  as  be  baa  argued  opon 
the  other  head  of  his  dilemma,  that  the  deed  is  invalid,, 
the  land  is  his,  and  the  company  have  no  title.  I 
cannot  reoognise  the  right  asserted  by  him  in  this  suil^ 
when  the  transaction  which,  as  ngards  the  railway 
company,  the  deft,  says  he  does  not  seek  to  dispute, 
has  been  treated  by  all  parties  as  valid.  That  leaves 
the  money  necessarily  as  money.  In  no  view  of  the 
case,  looking  at  the  dilemma  which  the  argument 
presents,  is  it  possible  to  say  that  the  deft  haa  sbowiif 
any  right  to  the  money  in  question,  as  being  anything 
else  than  money  the  property  of  the  wife,  and  of  thoso 
claiming  luder  the  wife,  who  have,  as  the  evidence- 
shows,  dealt  with  it  as  money ;  and  my  opinion  is, 
that  the  pits,  have  established  a  right  to  the  decree- 
which  they  ask,  and  which  I  must  give  them  in  the 
present  case.  Then  will  be  a  decree  for  payment 
to  the  pits,  of  one-seventh  of  the  fund,  with  interest 
from  the  death  of  the  tenant  for  life.  I  think  the 
costs  must  follow  the  decree.  As  to  the  costs  of  the 
assignees,  their  costs  up  to  the  filing  of  the  disclaim^- 
mtist  be  taxed  and  paid  by  the  defts. ;  but  the  costs 
subsequently  to  that  duclaimer  must  be  taxed  and 
paid  by  the  pit. 

Solicitors:  for  the  pits.,  Thomai  M.  WWkat;  for 
the  defts.,  Clowes,  Hicleleg  and  Keary\  for  the- 
aaugnees,  Plimmul,  agent  for  JUareon,  SwaShsm. 


V.  C.  WOOD'S  COTTRT. 

Reported  by  W.  B.  Bekn-et  and  Edwaiis  Llovd,  Esqrs., 
Barrll^ters-ut-Law. 

Jutg  I,  3  and  4. 

Pktob  r.  Pryob. 

Settlement — Power  of  appointment — Aj^Muntmeitt  At- 

favour  of  penone  not  the  object!  qf  the  power,  set- 

aeide. 
By  a  marriagt-stitlement  power  was  given  to  husiaud 

and  wife  to  appoint  real  estate  to  the  children  of 

the  marriage. 
They  appointed  to  two  of  their  sons  in  fee,  on  the  tm~ 

derstandiag  that  they  wotdd  resettle   Vie  proptrtff 

in  favour  of  children  of  the  marriage,  and  alto  us 

favour  of  remoter  issue  (grandchildren')  not  objeett 

of  the  power,  which  they  did: 
Held,  that  this  was  a  fraud  upon  the  objects  oftkm 

power,  and  the  appointment  set  aside,  although  no 

corrupt  motive  was  alleged  or  proved, 

Tbia  cause  came  on  for  further  consideration  on  thft 
chief  clerk's  certificate. 

The  bill  was  originally  filed  by  the. trustees  of 
indentures  of  settlement,  dated  in  Dec.  1808,  after 
mentioned,  praying  that  the  rights  of  all  parties  inte- 
rested in  the  heivditaments  comprised  in  an  indenture 
of  appointment  of  the  18tb  June  1846  (1847), 
and  of  resettlement  of  the  19th  June  1847,  mighb 
be  ascertained  and  declared  under  the  direction  of  th»- 
conrt. 
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B/  llie  ieent  nui»  oo  tha  heariog  of  the  caase  in 
Hudi  1862,  MTtnl  iDquirisB  were  directed  inchamben 
«( t«  tke  <t*t*  of  th*  propertjr,  and  of  the  families  of 
tbi  prtief  daimipg  nnder  the  settlement,  and  by  the 
4tk  iefoiiy  it  was  directed  that  it  should  be  certified 
aatewliat  oirennutaooes  the  indentures  dated  the 
iabJaiul846,  and  the  I9th  Jane  1847,  and  the 
jadcBtan  dated  the  26th  April  I8S5,  in  the  plt.'s  bill 
f^rinn«i4  vera  respectively  exeoated,  regard  being  had 
M  the  ftct  that  the  Talidit;  of  the  appointment  made 
if  tha  deed  of  18th  June  1846  was  dispated. 

Bj  irttlements  of  the  10th  Dec  1808,  made  on 
the  naoiige  of  Vickris  Fryor  and  Jane  Anne  Pea- 
«t<k,  estsio  real  eatste  was  rested  in  the  trustees  in 
Ae  to  be  held  by  them  npon  the  trusts  declared  in 
tkoie  deeds.  By  one  of  these  indeatores  it  was  declared 
4hit  the  trastees  should  stand  possessed  of  snoh 
l/nyalj  from  and  after  the  decease  of  Jane  Anne 
Peicod^  sobjecfe  to  a  life-interest  given  to  Vickris 
fijvt  in  the  event  of  her  dring  in  his  lifetime,  to  the 
■N  of  all  and  every  of  the  children  of  the  body  of  the  said 
Joe  Anne  Peacock  by  the  said  Vickris  Pryor,  her  in- 
teded  husband,  to  be  begotten,  in  case  there  shall  be 
nor*  than  one  child,  or  of  such  one  or  more  of  them 
eBlssivB  of  the  others  or  any  other  or  others  of  them, 
a  acb  parts,  shares  and  proporUons,  for  such  estates 
sad  interests,  to  take  effect  in  possession  at  such  ages 
*t  tiffles,  diaj^ged  and  chargeable  with  such  sum  or 
sons  of  money,  eitlter  annual  or  in  gross,  and  with, 
ute  and  subject  to  suoh  powers,  provisoes,  remain- 
dcis  snd  limitations  over  (such  charges  of  any  sum  or 
MBS  of  mooey,  annual  or  in  gross,  and  also 
ach  powefs,  provisoes,  remainders  and  limitations 
erer  beiog  for  the  benefit  of  the  same  children,  or 
tiae  or  one  of  them),  and  in  such  manner  in  all 
mpeets  to  tha  ose  of  an  only  child  of  the  said 
■wriags,  and  if  there  shall  be  but  one  such  child,  for 
seek  (state  and  interest,  to  take  effect  in  possession 
St  soeh  sge  or  time  and  in  snoh  manner  in  all 
n^ects  as  the  said  Jane  Anne  Peacock  and  Vickris 
Prior  should  at  any  time  or  times  during  their  joint 
lins  appoint  by  deed  or  instrument  in  writing  (wirh 
a  aaiUr  power  to  the  survivor  of  husband  and  wife), 
sad  ftr  want  of  and  subject  to  any  such  appointment, 
"to  the  use  of  all  and  erery  the  children,  both  sons 
sad  daogbteis,  of  the  body  of  the  said  Jane  Anne 
JWock  by  the  said  Vid^ris  Pryor,  her  intended 
hnrtand,  to  be  begotten,  equally  to  be  divided  between 
them  the  s«d  children,  if  there  shall  be  more  than 
one  such  child,  share  and  share  alike  as  tenants  in 
<Biaun,  and  not  as  joint  tenants,  and  of  the  several 
sod  rs^settTe  heirs  of  the  bodies  of  such  children 
'■'blly  iaanii^,"  with  benefit  of  survivorship  and  ao- 
•aa.between  these  children  it  there  should  be  more  than 
<ot.  In  dsfanlt  of  issue  with  divers  remainders  over, 
Iks  iltimate  liniitation  being  to  Thos.  Caprel  in  fee. 

There  were  five  sons  and  four  daughters  of  this 
■sfiiagt.  One  son  died  an  infut  previously  to  1846, 
•>d  one  of  the  daughters  died  in  1838,  having  been 
Anied,  leaving  a  hnsband  and  one  daughter  surviving 
in. 

By  an  indenture  dated  1 8th  June  1846  (which, 
Inwcver,  ought  to  have  been  dated  18th  June  1847, 
M  liaviag  been  then  executed),  Vickris  Pryor  and  Jaue 
Aaae  ha  wife,  in  exercise  of  the  joint  power  of  sppoint- 
nsat  reaorved  to  them  by  the  marriage-settlements, 
^Ppouted  part  of  the  property  comprised  therein  (sub- 
js^  to  Ibur  respective  life-inteiests)  to  two  of  their 
SMS,  Fdix  and  Arthur,  in  fee  ss  joint  tenants. 

By  an  indentnn  dated  the  following  day,  the  19th 
Jme  1847,  Pelix  and  Arthur  resettled  this  property 
f^  tmat  to  secure  an  snnuity  of  SO/,  for  each  of  their 
■Mas  then  living,  during  their  lives,  to  their  separate 
*M  without  power  of  anticipation,  and  also  to  secure 
a  Eke  annui^  of  SOL  to  be  paid  to  their  brothers 
ftiksrd  and  Thomas  daring  their  joint  lives,  and  to 


the  survivor  during  bis  life,  subject  to  such  annuities, 
to  the  use  of  the  four  sons  of  the  marriage  then  living, 
during  their  respective  lives,  in  equal  shares  as  tenants 
in  common,  and  after  the  death  of  each  respectively 
to  the  use  of  their  children  and  issue  in  manner  as 
therein  mentioned,  and  in  default  of  issue  of  the  sons 
to  the  use  of  Jane  Anne  Pryor,  her  heirs  and  assigns. 

On  the  death  of  Jane  Anne  Pryor  (who  survived  her 
hnsband)  questions  arose  whether  the  last-mentioned 
deeds  were  not  a  fraud  upon  the  power  or  the  objects 
of  it,  and  hence  the  present  suit. 

The  effect  of  the  chief  clerk's  certificate  as  to  the 
circumstances  attending  the  preparation  and  execution 
of  these  deeds  was,  that  in  April  1 846,  Mr.  Veasey, 
the  solicitor  of  Mr.  and  Mrs.  Pryor,  in  consequence  of 
instmctions  received  through  Arthur  Pryor,  which  he 
(Veasey)  understood  were  from  Mrs.  Pryor ;  but  in 
his  (Arthur  Pryor's)  handwriting,  for  the  settlement 
of  the  property  oompiised  in  the  indentures  of  settle- 
ment of  1808,  on  her  four  sons  and  their  issue,  oo 
condition  of  the  sons  paying  an  annuity  of  60/.  each 
to  their  siaten  then  living,  and  tha  husband  of  a 
deceased  sister.  In  consequence  a  case  was  laid  before 
counsel  by  Mr.  Veasey,  and  opinion  giren  that  the 
settlement  could  not  be  carried  out  in  the  form  pro- 
posed, and  he  recommended  that  an  appointment 
should  be  made  to  the  sons  in  fee,  and  that  the  estate 
might  then  be  resettled  in  favour  of  the  sons  and  thebr 
issue,  subject  to  such  provisions  for  the  daughters  as 
might  be  thought  proper. 

The  result  was,  the  execution  of  the  above  men- 
tioned indentures  of  appointment  and  resettlement  in 
June  1847,  the  appointment  being  made  to  two  of  the 
sons  only,  as  one  was  than  under  age,  and  the  other 
declined  taking  any  part  in  the  arrangement 

In  the  interval  between  April  1846  and  the  exeea- 
tion  of  these  deeds,  a  considerable  conespondence  took 
place  between  Arthur  Pryor  and  Mr.  Veasey,  the  soli- 
citor, in  reference  to  the  instructions  for  the  deeds  and 
the  arrangement  generally.  In  answer  to  one  from 
Mr.  A.  Pryor,  dated  the  13th  Feb.  1847,  to  Mr. 
Veasey,  asking  for  an  explanation  as  to  the  "  nature  of 
the  trust "  which  be  (Veasey)  wished  him  (Mr.  Pryor) 
to  get  accepted,  Mr.  Veasey  informed  Mr.  Pryor  that  the 
appointment  was  to  be  made  npon  "  the  understanding 
that  the  appointees  should,  by  a  deed  to  be  imme- 
diately afterwards  executed  by  them,  resettle  the  pro- 
perty appointed  to  them." 

The  principal  letters  in  this  correspondence  are  stated 
and  commented  npon  by  the  V.  C.  in  his  judgment. 

Rcttch,  for  the  pits.,  the  tmstees  of  the  original 
settlement,  submitted  tlie  questions  to  the  court. 

RoU,  Q.  C.  and  J.  0.  N.  Darby,  for  Wm.  Gould  and 
wife,  and  Alfred  Pryor  and  wife,  parties  desiring  to 
set  aside  the  indenture  of  appointment  of  June  I84S 
and  resettlement  of  1847,  contended  that  the  facts 
disclosed  a  bargain  with  the  appointees,  that  the  pro- 
perties sh'inld  be  resettled  for  the  benefit  of  parties  not 
the  objects  of  the  original  power,  and  on  that  gronad 
ought  to  be  set  aside. 

WUlcock,  Q.C.   and  Surrtye,   Daniel,   Q.C.   and 
Fooki  for  parties  in  the  same  interest.     They  cited 
Birhy  V.  Birlty,  25  Beav.  299  j 
Rt  Mar$dm'$  TruM,  4  Drew.  594  ; 
Daubmy  v.  CocUum,  1  Her.  626  ; 
Topham  t.  Dukt  ofPortbmd,  32  L.  J.  81,  Oh. ; 
on  appeal,  258  ;   s.  c.  8  L.  T.  Bep.  N.  S.  180, 
and  on  appeal,  678 ; 
Salmon  v.  Gibbi,  3  De  Q.  &  Sm.  343  ; 
racier  v.  Sandt/t,  M'Cle.  435. 

Oiffard,  Q.C.  and  £.  Mamaghtm,  for  Arthur  Pryor 
and  others,  supporting  the  deeds  of  appointment,  con- 
tended that  the  whole  was  a  family  arrangement ;  that 
it  made  no  difference  whether  the  settlement  was  on 
marriage  or  not ;  and  drew  a  difference  between  this 
case  and  Tophata  v.  DvJct  of  Portland. 
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Sir  H.  Cairtu,  Q.C.  and  Wident  for  putiea  in  tb« 
same  interest.    The;  cited 
Sugden  on  Powen,  670  ; 
White  V.  Si.  Barbe,  1  Vea.  &  B.  399  ; 
Goldsmid  r.  Goldtmid,  2  Hare,  187  ; 
He  GotittCt  Ettale,  19  Bear.  539 ; 
U'Queen  v.  Farquhar,  11  Ves.  479  j 
Agaesu  v.  Squire,  18  Bear.  431. 
The  V.'ck-Cbadcbllob  said : — I  wished  to  see  the 
last  edition  of  Lord  St.  Leonards'  book,  to  ascertain 
vhat  was  the  view  taken  in  Tucker  v.  Tucker,  and  I 
think  this  case  comes  within  -the  class  of  cases  there 
referred  to.    No  doubt  the  point  maj  be  difficult  in 
some  cases,  though  in  the  present  it  is  too  clear  to 
leare  an;  doubt  on  the  subject.     In  man;  cases  the 
distinction  ma;  be  fine  as  to  whether  or  not  the  ap- 
{loiatment  is  what  it  ought  to  be — the  appointment  b; 
•  parent  to  a  child  an  object  of  the  power,  the  child 
being  desirous  that  some  settlement  should  be  made, 
and  being  anxioua  or  agreeing  and  concurring  in  the 
settlement ;  or  whether  it  is  just,  as  was  put  in  the  arga- 
ment,  that  the  tmstee  reall;  bos  no  voice  in  the  matter, 
but  that  he  is  merel;  the  instrument  selected  b;  the 
parent  to  make  an  appointment  which  is  beyond  the 
«bjects  of  the  power.    The  authorities  do  not  depend 
upon  whether  it  be  from  a  corrupt  motire,  or  whether 
it  is  from  an  hononrable  and  reasonable  motiTe.    Ko- 
bod;  impntes  corrupt  motives  to  this  lad;,  and  I  should 
he  Sony  that  an;  snggestion  of  the  kind  should  be 
made.    The  appointment  of  Jane  1847  is  made  to  the 
two  brothers,  and  they,  b;  a  subsequent  deed,  make 
the  settlement  in  favour  of  their  sisters  and  in  favour  of 
the  husband  who  are  not  objects  of  the  power,  and  in 
favour  of  grandchildren  who  are  not  objects  of  the  power ; 
and  I  apprehend  that  though  the  parent  may,  as  far  as 
moral  considerations  are  concerned,  wish  to  provide  for 
the  remote  issue,  ;et  the  rule  of  law  which  prohibits 
the  parent  from  having  an;  power  of  providing  for  that 
remoter  issue,  that  rule  of  law  carries  it  on  to  thia, 
that  it  cannot  be  done  at  the  sole  will  of  the  parent. 
If  it  is  done  at  all  it  mast  be  done  in  a  boniJicU 
manner  b;  an  appointment  to  one  of  the  objects  of  the 
power,   and   that  object  of    the   power  thinking    it 
reasonable  that  other  provision  should  be  made.    In  all 
cases  where  a  parent  appoints  to  a  child,  and  the  child 
marries,  the  case  is  a  rer;  simple  and  a  very  eas;  one 
to  deal  with.     It  ma;   be  the  very  thing   the  child 
might  wish,  and  although  there   ma;  be    parental 
influence  exerxased,  if  the  property  were  the  child's 
own  property,  without  any  appointment  at  all  taking 
place,  proper  influence  might  be  exercised,  and  no  one 
could  complain  of   that.     The  case  of    Goldtmid  v. 
Ooldsnid  is  a  case  that  goes  further  in  some  respects 
than  any  of  the  other  cases,  though  in  principle  it  does 
not  go  beyond  them,  because  Wigram,  V.  C.  was  too 
<ure{ul  to  do  an;thing  of  that  kind.    But  the  case  of 
Ooldmid  r.  Goldtmid  is  one  that  struck  me  as  being 
the  strangest  case  on  the  subject,  and  it  is  this : — The 
appointment  was  made  b;  an  indenture  of  the  25th 
April  1821,  executed  by  all  parties,  reciting  an  agree- 
ment "  that  the  property  shonld  be  disposed   of  as 
thereinafter  mentioned ;  it  was  expressed  that  in  pur- 
suance of  and  in  obedience  to  the  said  deed-poll  and  in 
consideration  of  the  premises,  it  was  thereby  agreed  and 
declared  between  and  by  the  parlies  thereto,  that  they 
the  said  Ann  Goldsmid,  Daniel  Eliason,  and  Isaac  Lyon 
Goldsmid,   and  their  executors,   administrators    and 
assigns,   should,   subject  to   the  power  of  revocation 
reserved  by  the  said  deed-poll,  stand  and  be  possessed 
of,  and  interested  in,  all  and  singular  the  ten  equal 
twentieth  shares,"  and  so  on,  "  upon  trust  from  time 
to  time  to  lay  out  and  invest  the  said  trust-moneys, 
and  during  the  life  of  the  said  Ann  Goldsmid"  (she 
was  one  of  the  objects  of  the  power ;    then  there  was 
this  trust  declared  to  which  she  was  a  party)  "  and 
jay  the  interest,  dividends  and  annual  produce  of  the 


same  nnto,  or  permit  the  some  to  be  received  by,  the 
said  Ann  Geldsmid  and  her  assigns  for  her  and  their 
own  benefit,  and  that  from  and  immediately  after  tb« 
decease  of  the  said  Ann  Goldsmid,  the  said  trust- 
moneys,  and  the  interest,  dividends  and  annual  prodoea 
thereof,  should  be  divided  into  four  equal  shares,  and 
one  of  such  shares  allotted  to  each  of  them  the  said 
Moses  Guldsmid,  Esther  Goldsmid,  Mary  Levein  and 
Elias  Goldsmid,  and  the  shares  so  respectively  allotted 
to  each  such  son  or  daughter  of  the  said  Abrahana 
Goldsmid  to  respectively  remain  and  be  upon  and  for 
such  trusts,  intents  and  purposes,  and  with,  nnder  and 
subject  to  such  powen,  provisoes  and  declarations  is 
favour  or  for  the  benefit  of  the  son  or  daughter  to 
whom  such  share  should  be  allotted,  and  his  respective 
wife  and  child  or  children,  or  her  respective  child 
or  children  (as  the  case  may  be),  with  such  provisions 
for  his,  her,  or  their  respe<^ve  maintenance  and 
education,  and  at  such  time  or  respective  times,  and  in 
such  shares  and  manner,  and  with  such  limitationa 
over  in  favour  of  all  or  any  other  of  sach  sons 
or  danghters,"  and  so  on,  "  as  Ann  Goldsmid,  by  her 
lust  will  and  testament  in  writing,  or  any  codicil  or 
codicils  executed  as  therein  menUoned,  should  direct  or 
appoint."  Then  she  made  a  direction  and  appcnntment, 
and  that  carried  it  beyond  the  objects  of  the  power.  !• 
that  case  there  was  really  nothing  on  the  face  of  the  tran»- 
action  to  show  that  it  was  not  what  it  purported  to  bs^ 
namely,  an  appointment  to  her  and  a  choice  on  hat 
part  to  make  that  in  the  manner  described.  In  all 
cases  the  conrt  would  be  anxious  to  uphold  a  transao- 
tion  of  this  kind,  unless  in  a  case  where  it  clearly  caa 
get  behind  it.  But  if  upon  the  whole  transaction  tha 
evidence  is  so  clear  that  you  can  have  no  donbt  that 
the  transaction  is  this, — not  only  that  the  appointment 
would  not  have  been  made,  which  would  be  a  difficult 
point  to  determine,  because  that  rests  in  the  breast  of 
the  appointor,  unless  the  appointor  had  settled  a  priori 
that  an  agreement  would  be  made  b;  the  child  t* 
settle  in  thu  manner,  which  might  be  done  in  this  way  : 
the  parent  might  sa;,  "  I  think  it  is  rer;  desirable  that 
;ou  shonld  make  a  settlement  on  your  children,  are  yoa 
minded  so  to  do  ?"  That  might  be  talked  abont,  and 
the  child  knows  the  parent  has  the  power,  so  that  tbs 
thing  becomes  very  fine,  and  knowing  that,  the  child 
says,  "^  Yes,  it  shall  be  as  you  desire."  It  is  said,  th* 
appointment  is  made.  The  child  says,  "  No ;  th* 
appointment  is  not  made," — the  conrt  cannot  get  behind 
it,  nor  would  it  think  it  right  to  endeavonr  to  get  behind 
it.  Bat  if  yoa  had  the  clear  evidence  of  this, — Here  is 
an  appointment  about  to  be  made  to  you  on  ths 
understanding,  which  is  the  same  thing  as  condition^ 
it  is  going  to  be  made  to  you  two  as  joint  tenants 
upon  the  understanding  that  ;oa  resettle  that  imma- 
diatel;  in  a  manner  that  is  prescribed,  and  that  is 
accepted, — I  apprehend  then  it  would  be  a  fraud  oa 
the  donee  of  the  power,  supposing  that  donee  of  ths 
power  had  the  right  to  make  that  application  of  it.  It 
would  have  been  a  fraud  on  the  donee  of  the  power  for 
these  persons  to  have  held  it  upon  other  trusts,  and  it 
would  be  also  a  fraud  upon  the  objects  of  the  power 
that  the  donee  of  the  power  should  be  able  to  point  oat 
an;tbing  which  is  not  an  object  of  that  power.  T» 
allow  tiM  trustee  to  hold  it  and  not  to  cany  into  effect 
the  intention  of  the  donee  of  the  power  would  be  s 
fraud  on  that  donee ;  the  trustee  holdmg  it  makmg 
himself  umply  the  conduit-pipe  for  a  trust  which  h* 
has  nodertaken  to  perform,  that  becomes  a  fraud  on  the 
objects  of  the  power.  Now,  in  my  opinion,  the  evidence 
is  too  clear  to  leave  the  case  open  to  any  doubt  or 
contradiction.  The  evidence  is  this.  The  following 
is  stated  by  the  chief  clerk  as  to  the  drcnmstances 
abont  which  there  can  be  no  dispute  or  exception: 
"Samuel  Veasey  was  the  soliotor  of  Mr.  and  Mrs. 
Piyor,  that  is,  the  father  and  mother,  the  donees  ef 
the  power,  and  be  was  employed  nnder  instraotioMt 
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given  Iiini  in  tba  prapauration  of  th«  two  deeds,  namelj, 
tbe  dead  ofappointment  and  tb*  deed  of  settlement.  The 
deed  of  appointoient,  which  is  dated  the   18th  June 
1846,  was  executed  in  1847,  and  the  other  is  the  19th 
Jane  1847.     The   deed  of  appointment  of  the  18th 
June  1846  whs  execated  bj  Mr.  and  Mrs.  Prjor  in  the 
presence  of  Mr.  Veasejr  and  his  partner,  and  no  one 
«lae  is  beliered  to  hare  been  present.    It  is  not  known 
accurately  oo  what  day  in  Jane  1847  the  deed  dated 
tlie  19th  Jane  was  esecotsd."    Now  come  the  cir- 
camstanoes  which  are  the  important  circtmistanoes  in 
tlw     case.      "Mr.   Veasej    received  instructions  for 
ti>e  settlement  in  writing  from  the  hands  of  Mr.  Aithnr 
X*i7or,  one  of  the  appointees,  on  tba  6th  April  1846, 
-vrluch  inatmctions  were  in  his  the  said  Arthur  Prjor's 
Itaadwriting,  and  had  been  taken  bj  him,  as  the  said 
Samnel  Veasay  naderstood,  from  the  said  Jane  Anne 
PiTor  his  mother,  and  such  inatmctions  were  as  fol- 
lows :"    setting  oat  those  instmotions.      That  is  not 
eridence  as  to  what  be  (Mr.  Veasejr)  understood  ;  be 
doaa  not  saj  what  is  said  or  done.    That  those  instmo- 
taoos  wen  broDgbt  by  Mr.  Arthur  Pijor  in  bis  own 
baadwritiog  is  so  far  faronrabls  to  the  notion  of  their 
being  his  words.    The  instructions  are  then  given  as  to 
how  the  property  shall  be  divided :    "  The  Lambeth 
and  Xew-stieat,  Covent-gardsn,  property  I  leave  to  be 
«qtiaU/  divided  among  my  four  sons,  on  condition  that 
tbey  pay  tbeir  three  sisters,  and  Herbert  Randolph  in 
the  plaee  of  their  fourth  sister,  ML  per  annum  each 
dwing  their  respective  lives,  and  that  the  income  over 
aad  above  the  sum  mentioned  be  equally  divided  among 
tbs  fbor  tons  or  their  issue,  sad  that  on  the  death  of 
mm  son  without  issue  his  share  be  equally  divided 
amoog  tbs  three  surviving  sons  and  their  issue,  and  so 
«e,  the  last  survivor  to  have  power  to  will."    Now 
there  is  a  clear  indication  on  the  part  of  this  lady  as 
to  mteation.    The  matter  has  not  been  examined  into. 
Mr.   Veasey   is  the  family  solicitor;    ha  takes  this 
as  an  instruction  from  the  person  who  says,  "  I  mean 
to  do  this,  and  it  is  to  be  left  to  the  four  sons."    We 
ahall  prtaently  find  how  it  became  reduced  to  two.   It 
ia  to  be  left  to  the  fonr  sons  upon  express  condition, 
aad  one  of  the  peraons  who  is  to  take  upon  that  express 
oooditioo  brings  the  document.    The  facta  as  certified 
by  the  chief  clerk's  certificate  are  thus  stated :— "  On 
xeeeiving  these  instructions  the  said  Samuel  Veasey 
socaidered  that  he  could  not  act  on  them  without 
die  opinion  of  counsel  is  taken ;  he  consequently  laid 
them      before    Mr.     F.    Turner."     The    opinion     of 
ooQsael  is,  that  the  limitations  to   the  grandchildren 
and  the  husband  cannot  be  made.     Then  "  Mr.  Veasey 
oommnnieatea  this  opinion  to  Mr.  and  Mrs.  Pryor,  and 
had  general  instructions  from  tbem  to  proceed  accord- 
ing to  the  opinion,  and  lie  instructed  counsel  accord- 
ingly to  carry  out  the  arrangement  as  wall  as  it  could 
be  done.    The  said  last-mentioned  instructions  were  in 
writing,  and  as  follows :— "  Mr.  Turner  will  be  so  good 
as  to  draw  an  appointment  to  the  sons  of  Mr.  and  Mrs. 
V.  Prior  in  fee  as  suggested  by  his  opinion,  sabject  of 
eoorsa  to  the  life-estates  limited  to  the  parents  by  the 
acttlemeot,  and  will  also  draw  such  a  dead  of  ra- 
a^ement  of  the  reversion  as  will  carry  oot  the  inten- 
tions  of  the  parties,  which  by  the  annexed  paper 
originally  sabmitted  to  Mx.  Turner  appear  to  be  for  the 
fbor  BODS,  as  tenants  in  common  for  their  respective 
lives,   remainder  among  their   respective  children  or 
isoe  of  children  or  to  an  only  child,"  and  so  on  in  the 
ibrm    so  deecxibed.    Now   who  can   be   the  parties 
there  ?     The  parties  must  be  one  of  two  sets  of 
fartiea,  either  Mr.  and  Mrs.  Pryor  or  the  donees  of  the 
powo-,   or  you   may  say   both.      There   were  to  be 
bar  an>oiotees.    If  you  take  the  four  you  mast  take 
flu  four  sons  who  sre  giving  the  directions.     Then  the 
teft  is  made,  aad  then  there  are  variations  made  ,in 
k.    Then  comes  a  letter  from  Mr.  Arthur  Pryor,  of 
tto  ISth  feb.  1847,  asking  what  is  the  natore  of 


the   trust,    "  Please  give    a    letter    explaining    the 
nature  of   the  trust   yon  wish  ma  to  get  accepted. 
Please  give  a  letter  explaining,  as  I  shall  make  bat 
a  cock-and-bull  story  before  two   barristers."     Mr. 
Veasey  explains  it  clearly,  in  his  letter  of  the  let 
March,  "  My  dear  Sir, — I  must  beg  your  indnltenca 
for  my  delay  in  reply  to  yours  of  the  33rd  Feb.,"  and 
80  on.    This  is  in  answer  to  the  qnestion  "  What  is  to 
be  dona  aboot  the  tmst  ?"    Mr.  and  Mrs.  Pryor's  pro- 
posal to  exercise  their  powers  of  appointment  as  to  the- 
New-street    houses  and    the    Lambeth  estate    is  aa 
fallows: — "They   desire,   subject   to  their  own   life- 
interest  in  both  properties,  first,  as  to  New-street,  to- 
appoint  same  absolutely  among  tbeir  four  sons  in  equal 
shares  in   fee ;  secondly,  at  to  Lambeth,  to  appoint 
same  to  the  four  sons  in  fee  upon  the  understanding' 
that  they  do  by  a  deed,  to  be  immediately  afterwarda 
executed  by  them,  resettle  such  estate."    Then  there 
cams  afterwards,  what  is  important    to  refer  to,  • 
correapondenoe    which  took    place    with  one  of  the 
sons,  which   was  a  source  of  annoyance  to  Arthur 
Prior — there   were    fonr    sons,  one    of   them    died, 
and  than  the  chief  dark  says:  "The  name  of  Mr. 
Thomas  Pryor  was  struck  ont  of  the  deed  of  1846, 
because  he  was  at  that  time  nnder   age;   and  the 
name  of  Richard  Vickris  Pryor,  who  was  originally 
made  a  party,  was  afterwsrds  struck  out  in  conseqnenoa 
of  his  withdrawing,  and    on    this  acconnt   the   deeds 
were  altered;  and  the  said  Mr.  Veasey  received  a  letter- 
from  the  said  Richard  Vickris  Pryor  on  the  subject, 
dated  some  time   prior  to  tbs  2Sth    March   1847," 
which  was  a  letter  complaining  of  what  had  been  doae 
beoauss  he  sends  it  with  this  letter.     He  has  not  a 
oopy  of  Mrs.  Pryor's  letter,  but  he  sends  it,  with  a  copy 
of  his  own  answer,  to  Mr.  Arthur  Piyor,  the  trustee. 
It  is  dated  the  25th  March  1847 :— "My  dear  Sir,— 
I  do  not  like  to  trouble  your  mother,  who,  I  was 
grieved  to  bear  from  your  father  the  other  day,  was  far 
from  wall ;  but,  as  ha  gave  me  yesterday  a  much  better 
account,  I  will  not  delay  aanding,  through  yon   (that 
is,  to  go  to  Mrs.  Pryor),  a  letter  which  I  have  received 
from  Richard,  which,  sooner  or  later,  you  must  have 
seen,  and  can  better,  perhaps,  talk  over  with   Mrs. 
Pryor  when  you  have  read  my  answer,  also  of  whichr 
I  inclose  a  copy.    Of  course  both  are  sacred  to  me  :" 
and  so  on.    That  is  sent  off.    Now  we  judge  what  it 
is  from  Arthur  Pryor's  reply  the  next  day.     He  write* 
to  Mr.  Veasey : — "  My  dear  Veasey, — I  am  sorry  to 
read  my  brother's  letter  ;    it  is  a  most  serious  mis- 
conception.      I    am     happy    it    was     addressed    to 
one    who    could    answer    it    in    the  kind,  simple, 
gentlemanly,    business-Iika    manner    of    the     copy^ 
of   yonr    reply.      I    am    sure   I   oould   not    have 
dona  so,  and  I  thank  yon  much  for  it.     I  cannot 
imagine  anything  more  fair  than  the  settlement  of  the 
Lambeth   property;    however,  this   cannot    alter  my 
brother's  views.     With  me  it  was  a  simple  matter  of 
duty  to  proposa  tba  plan  in  qnestion.    My  mother 
asked  me  for  my  advice,  I  advised,  and  strongly,  as  I. 
think  you  know,  that  it  should  be  left  to  the  eldest" 
(this  advice  is  not  taken),  "subject  to  burdens,  and 
entailed  on  issue  or  heirs  male.    My  first  reason  ia 
this  was,  that   I  thought  the  estate  would  be  better 
looked  after  by  one  than   by  four,  and  the  liability  to 
dispute  entirely  done  away  with,  tba  whole  arrange- 
ment being  so  usual  with  landed   property ;  ha  can 
hardly  have    forgotten    that   children,"    and  so  on. 
Then  he  says:   "Yon  know  my  intentions  were  to 
carry  out  my  mother's  wishes,  and  thence  came  the 
plan  now   in  question,   the  first  not  being  thought 
feaaible.     As  to  the  plan,  this  is  not  the  plan  that  I 
desired,  I    desired  a  different  plan;    hen   an  my 
mother's  intentions,  and  I  think  it  my  duty  to  carry- 
tbem  into  effect."    Mr.  Richard  Vickris  Pryor  knows 
he  is  to  be  a  trustee,  he  says,  "  I  will  not  be  a  trustee 
on  these  terms."    It  appean  to  me  to  be  as  plain  as 
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passible  that  it  ia  brought  within  the  rale  to  say  that, 
if  you  make  an  appoiutment  to  a  person  apon  the 
expreu  trust  that  he  is  to  hold  for  others  who  are  not 
objects  of  the  power,  that  appointment  cannot  stand, 
aod  it  must  fail  in  toto. 

Minute: — Declare  that  the  deed  of  the  ISthJnne 
1846  is  void,  as  having  been  executed  under  a  preTious 
agreement  (or  understanding)  between  the  parties  for 
a  resettlement  of  the  estates  therein  comprised  in 
iavonr  of  persons  not  objects  of  the  power  of  appoint- 
ment contained  in  the  settlement  of  the  10th  Dec. 
1808.  Declare  that  the  deed  of  the  19th  June  1847, 
and  the  indorsed  deed  of  the  26lb  April  1855,  are 
void  as  giving,  or  purporting  to  give,  interests  to 
grandchildren  not  the  objects  of  the  said  power.  De- 
clare that  the  pits,  are  trustees  of  the  property  com- 
prised in  the  deeds  of  the  19th  Jane  1847  and  26tb 
April  1855,  for  the  persons  entitled  thereto  under  the 
settlement  of  tOth  Dec.  1808,  as  in  default  of  appoint- 
ment.    Consequential  directions  as  to  cost«,  &c. 

Solicitors:  A.  Baidertton ;  Tanquercu/  Willaume  and 
Co.  

Julg  17,  20,  21,  and  26. 
Maturik  V,  Tbeoinhice. 

JSfiirtprttentaiion — Vendor  and  purcluuer — Conlract 
—  Voidabh  eontracU — Sharet  ia  mtnes. 

A,,  ia  coniequenot  of  an  adveriuement  ia  a  newt- 
paper  for  the  tale  of  certain  tharu  in  minet, 
tehich  were  offered  at  lower  pricet  than  the 
current  litt  <f  taUt  of  the  tame  tharei  in  the 
tame  ptiiUcation,  pttrchated  of  B.,  a  tharebroher, 
the  tharei  to  adnertiud,  which  he  (^A.)  belieoed 
from  the  advertitemenl  to  be  the  property  of  a 
third perton.  They  turned  out  to  beihe  property 
of  B.,  the  broker  i 

Beid,  that  such  a  tale  wot  voidable  on  the  ground  of 
mitrepretentation. 

A.  alio  gave  B,,  the  broker,  an  order  to  purohate 
other  tharetfor  him. 

B.  told  iharet  of  hit  own  to  A. : 

JBeU,  that  tuch  a  transaction  might  be  tet  aiide. 
•On  tome  ofthete  $haret  to  purehated  callt  had  lubie- 
tequenllg  been  made.  A.  had  not  paid  up  thete 
ealit,  and  the  iharet  had  thereby  become  forfeited 
and  were  told.  It  wot  admitted  that  A.  hud  not 
informed  him  ofthete  callt,  although  it  wai  alleged 
that  B.  wot  chmrman  of  the  committee  of  manage- 
ment of  the  mining  company,  and  mutt  have  known 
of  the  cauie  of  forfeiture : 
Meld,  that  A.  wat  entitled  to  an  inquirg  in  duanbert 
at  to  ail  the  circumilancet  attending  the  forfeiture 
andiale  ofthete  iharet. 

The  pit.  was  a  captain  in  a  militia  regiment.  The 
deft,  a  sharebroker,  carrying  on  business  in  Lombard- 
street,  under  the  firm  of  Tredinnick  and  Co. 

The  bill  was  filed  for  the  pOrpose  of  having  certain 
norcbases  of  shares  in  several  mining  concerns,  made 
by  the  pit  with  the  defL  set  aside,  and  for  an  injnnc- 
iioa  to  restrain  any  proceedings  which  might  be  taken 
by  the  deft,  against  the  pit.  at  law,  on  certain  bills 
of  exchange  iu  the  hands  of  deft.,  connected  with 
these  purchases. 

The  pit.,  being  in  Dublin  in  the  month  of  Jan. 
1860,  read  the  fallowing  advertisement  in  the  publica- 
tion called  the  Mining  Seiriew,  of  the  19th  Jan. : — 

"  For  sale.  Twenty  shares  in  Nant-y-Jago,  at  &| 
jier  share ;  twenty  Buller  and  Bertha,  at  51. ;  twenty 
Basset-United,  at  2^^;  two  Bryu  Gwiog,  at  501.; 
twenty  Carnewas,  at  20>. ;  twenty  Catherine  and 
Jane,  at  15t.;  twenty  South  Buller  aud  West  Pen- 
Btruthal,  at  1|/L ;  ten  Rose,  at  SL  ;  two  West  Frances ; 
three  South  Basset. — Apply  to  Mr.  Carpenter,  2, 
-Sontb-grove  east,  Mildmay-park,  Iiondon,  M." 

In  the  same  publication  there  was  a  miniog  share 


list,  which  purported  to  give  the  market  price  of 
mining  shares  and  the  business  actually  done  in  them 
daring  each  day  of  the  preceding  week,  and  state- 
ments by  which  it  wonid  have  appeared  that  great  ad- 
vantages would  accrae  to  the  holders  of  shares  in 
these  respective  mines. 

The  pit.  compared  the  prices  in  said  "  mining  share 
list,"  with  the  prices  mentioned  in  the  advertisement, 
and  found  that  the  prices  mentioned  in  the  share  liat 
either  agreed  with,  or  were  above  the  prices  mentioned 
in  the  advertisement,  and  the  pit.  desirous  of  investing 
money!",  wrote  a  letter,  addressed  to  "  Mr.  Carpenter, 
2,  South-prove  east,  Mildmay-park,  N.,"  and  sent  it 
by  post,  oflering  to  buy  the  shares  so  advertised,  as  ha 
then  supposed,  by  the  said  Mr.  Carpenter.  To  which 
he  received  the  following  reply : — 

"  78,  Lombard-street,  I^ndon,  Jan.  28,  I860. 

"  Sir, — We  are  instructed  to  acknowledge  the  receipt 
of  your  letter  to  Mr.  Carpenter,  and  accept  joat 
offer  of 

*'  102/.  10s.  for  20  shares  in  Nant-y-Jago. 

"  lOOA    0«.  for  20  shares  in  Buller  and  Bertha. 

"    aol.    Of.  for  20  shares  in  Buller  and  Basset. 

"    20/. '  0».  for  20  shares  in  Carnewas. 

"   25/.    Ot.  for  20  shares  in  South  Buller  and  West 
Penslrnthal. 


"297/.  lOa. 

"  We  note  that  yon  will  be  in  town  on  Wednesday 
next,  and  on  that  day,  or  Thursday  following,  we  shall 
be  prepared  to  convey  to  you  the  shares  in  ques- 
tion, and  receive  the  purchase-money  amotmting  to 
297/.  10/.  We  beg  to  remark  that  our  opinion  of 
Nant-y-Jago  and  Carnewas  is  so  favourable  tbat  we 
hold  largely  in  each. 

"Oar  appointment  for  settlement  is  one  o'doek 
Wednesday  or  Thursday  next,  at  our  offices. — We  are. 
Sir,  your  obedient  servants, 

"  TREDimacK  and  Co. 

"  To  Charles  Matnrin,  Esq.,  Imperial  Hotel, 
"Sackvillestreet,  Dublin." 

The  newspaper  was  alleged  to  be  the  property  of 
the  deft,  or  over  the  conduct  of  which  he  had  con- 
siderable influence. 

The  pit.  on  the  receipt  of  the  above  letter,  wrote  to 
deft.,  stating  his  surprise  that  Mr.  Carpenter  had 
not  replied,  aod  that  if  they  (Tredinnick  and  Co.) 
were  to  aet  in  the  transaction,  he  would  wish  to  b* 
informed  whether  he  would  be  put  to  any  charge,  or 
expense  on  account  of  their  so  acting,  in  addition 
to  the  price  he  was  to  pay  for  the  shares. 

To  this  Tredinnick  and  Co.  replied — 

"  78,  Lombard-street,  Jan.  31,  1860. 

"  StB, — We  have  the  pleasure  to  acknowledge  tile 
receipt  of  your  letter,  and  in  reply,  beg  to  inform  yoa 
that  we  make  no  claim  upon  you  in  respect  of  the 
shares  purchased  of  Mr.  Carpenter,  that  gentleman 
having  employed  us  solely  to  expedite  the  transactioD, 
and  save  you  tunecessary  trouble  in  completing  the 
same.  "  We  are,  &c., 

"  C.  Matnrin,  Esq."        "  Tredinnick  and  Co." 

Shortly  after  the  receipt  of  this  the  pit  went  to 
London  and  completed  the  transaction  at  the  office  of 
Tredinnick,  the  deft.,  who  in  fact  was  the  sole  mem- 
ber of  the  firm  of  Tredmnick  and  Co. 

The  transfers  were  made  from  the  name  of  Tredin- 
nick to  Matnrin,  bat  this  the  pit.  swore  that  he  did 
not  observe  at  the  time. 

The  deft  at  this  interview  strongly  recommended 
the  pit  to  purchase  more  shares  in  the  Kant-y-Jago 
mine,  and  in  consequence  of  the  representations  made 
as  to  their  prospects,  the  pit.  directed  deft  to 
purchase  100  more  shares  iu  this  concern  if  they 
could  be  obtained,  and  it  was  arranged  that  the  pit. 
should  call  again  upon  the  deft  two  days  afterwards, 
and  pay  for  sach  shares  as  be  might  bare  been  abl« 
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to  prDCon,  ML  baring  said  be  knew  a  party  of  irbom 

it  tfaooght  be  coald  obuia  80  of  them. 
Tto  itjt  ifter  tbe  pit.  called  and  paid  for  and  bad 

tauferTMl  to  bim  100  more  ebaree  in  tbe  mine,  tbe 
biiu/en  «Im  beiog  made  from  tbe  name  of  Trediuoick 
toHatarin. 

b  the  mult  it  was  discovered  that  the  whole  of  the 
itta  pirehaMd  by  tbe  pit.  of  th«  deft.,  were  tbe 
(CDpcrtj  of  tbe  deft.  Tndiouick. 

C<rj«ater  wu  a  domestic  semuit  of  tbe  defL — bad 
■cnr  poeaessed  a  single  share — and,  as  tbe  deft. 
Mjiuted  bim  in  some  of  tbe  correspondence,  was 
tad  "simplj  as  a  medium  for  realisation." 

Prerioulj  to  filing  the  bill,  tbe  pit.  bad  sold  twenty 
<f  the Kant-j-Jago  shares;  he  had  also  neglected  to 
{•7 1  all  made  in  March  1861,  in  respect  of  these 
Ixttr  ibans,  and  nnder  tbe  terms  and  pioTisions  of 
tkt  rales  of  the  company,  bis  shares  had  beoone  for- 
iiittd.  Under  a  resolution  of  the  managing  committee 
-tiu  deft,  being  tbe  chairman — these  shares  were 
■Id  at  forfeited  shares  in  1860. 

It  «aa  alleged  by  the  deft,  that  others  of  the  shares 
tteght  by  tbe  pit.  bad  become  forfeited  for  nonpay- 
■■t  of  calls,  and  it  was  admitted  by  tbe  pit.  that  he 
U  tiken  BO  steps  to  inform  the  deft,  of  the  fact  that 
•Qs  had  been  made  in  respect  of  such  shares. 

hi  tbe  coarse  of  these  transactions  certain  accept- 
aoi  bad  been  given  by  tbe  pit.  to  defL,  for  sums 
Mid  to  be  io  respect  of  pnrehsse  of  other  shares, 
oOi,  &e.  Ac,  and  the  negodation  of  which  were  by 
tUbaiioagbtto  be  restrained. 

Ibe  general  effect  of  tbo  erideaM  i«  stated  in  the 
V.C'i  judgment. 

^^MM^  Q.  C.  and  7%>:  Slevau,  hx  the  pit,  oon- 
(■M  that  the  representations  made  by  the  defu  as  to 
lie  ovsarship  of  these  shares  was  alooe  snffioient  to 
'mtbe  isles  declared  invalid,  and  ought  to  ha  set 
■U<:  that  the  representations  as  to  value,  and  tbe 
ffwal  chaiaotar  of  these  shares  wars  also  fiotitioos. 
IVrdted 

Bnobmm  v.  BoOuehild,  5  Bligb,  K.  S.  165 ; 
OiUttt  V.  Pepptrcone,  3  Beav.  79. 

^ileocii,  Q.  C,  and  Roxintrgk  for  the  deft,  niged 
tit  tbe  pit.  had  not  been  misled  as  to  tbs  ownership 
<if  tbe  ibares.  Tbe  transfers  were  in  the  name  of 
Tmbuiiek,  of  which  the  pit.  had  or  might  have  bad  full 
'■'Tialge.  Some  of  these  shares  bad  been  sold  by  the 
IK,  otbeis  bad  been  forfeited  in  consequence  of  non- 
naoit  of  esUs  by  tbe  pit.,  which  be  was  bound  to 
xke,  and  by  this  means  he  was  not  entitled  to 
>y  «M  prayed  by  tbe  bill,  which  in  fact  eonU  not  be 
Ititt. 

Clatlct  V.  Dickton,  27  L.  J.,  Q.  B.,  324. 

«»W;  Q.  C,  in  reply. 

J*l  26.— The  Vicb-Ohaxcbllor  said.— Probably 
MMfuion  inquiry  may  be  necessary  if  the  pit  chooses 
^  i(R  it ;  but  as  regards  tbe  contract  itself,  in  his  (the 
■•  C.'<)b  opinion  it  was  bated  on  a  negotiation  of  SDch 
t  duracter  that  it  was  quite  impossible  to  bold  that 
Im  ^  was  bound  by  it  now  that  the  true  nature  of 
■«  trsBssction  bad  been  developed.  It  seems  that  the 
'1''^  Mr,  Tredinnick,  had  been  in  tbs  habit  of  a  course 
<f  dealbgs  which  might  or  might  not  be  usual,  but 
"hich  tbe  V.  C.  trusted  was  not  common  with  persons 
"S'g'd  in  transactions  like  these,  namely,  a  conrse 
<*  dealing  of  this  description — that  when  he  wished 
to  ten  ihsres  in  a  mine,  knowing  that  the  circom- 
*■«•  of  his  being  a  laige  dealer  in  shares  would 
■'■eaoe  tbe  price  of  them  with  the  pablic,  and  induce 
■■<■>  to  suppose  that  if  he  allowed  his  name  to  appear 
■■  a  advertisement  for  the  tale  of  shsres,  that  the 
y**"  wu  a  losing  concern,  and  consequently  wonld 
■■•Me  tbe  value  ol  his  own  property,  he  does  not  con- 
"■t  hmslf  with  tbe  Intimate  expedient  of  wishing  to 
**  wna  aid  advertising  simply  that  shares  ars  to 
"■UilAicbMa  broker  he  might  have  had  ao  diffi- 


culty in  doing,  beeaute  it  might  be  supposed  that  h» 
was  dealing  merely  for  others  and  not  for  himself — 
when  he  has  got  shares  to  tell  and  shares  to  buy. 
He,  the  V.  C,  should  have  tbongbt  the  straightforward 
coarse  would  hare  been  to  advertise  that  be  had  shares 
to  sell  and  shares  to  boy  in  tbe  mines,  which  would 
lead  the  pnblio  to  tbs  conclusion  that  be  was  standing 
in  tbe  position  of  broker  simply.  But  instead  of  that, 
he  thinks  it  right  to  insert  in  the  name  of  a  servant 
of  bis  an  advertisement  inducing  people  to  buy  thenv 
in  ignorance  that  he  was  his  servant,  but  saying  that 
be  is  Mr.  So-and-So ;  and  then  to  put  in  the  name  oF 
the  person  who,  in  fact,  blacks  his  shoes,  or  does  things 
of  that  description,  another  advertisement  stating  that 
be,  the  advertiser,  wishes  to  sell  shares,  or  that  he  i» 
the  person  to  whom  people  are  to  apply  who  wi^  t» 
become  purchasers  of  a  certain  ^ven  number  of  shares. 
That  coarse  having  been  taken.  Carpenter,  the  persoit 
employed  in  these  sort  of  transactions  by  the  deft, 
has  an  advertisement  put  in,  in  the  nsme  of  this  man 
Carpenter,  to  say  that  there  are  twenty  shares  in  th» 
Kant-y-Jago,  twenty  in  tbs  Bnller  and  Bertha,  twenty 
in  tbe  Bnller  and  Basset,  twenty  in  tbe  Camewas  and 
twenty  in  the  South  Bnller  and  Weet  PenatmtbaH 
mines,  and  that  you  are  to  apply  to  Mr.  Carpenter^ 
a.  South-grove  east,  Mildmsy-park,  London,  which, 
seams  to  be  Mr.  Tiedinnick's  own  residenoe.  I. 
tbould  think  this  strange  course  of  dealing  oonld 
not  oontinoe  very  long,  because  the  pnblio  wonld 
soon  find  out  that  Mr.  Tredinuiek  lived  at  No.. 
3,  Soatb-grove  east,  MUdmay-park,  and  wonld 
be  astonished  to  find  a  number  of  advartiaements- 
issiung  from  that  qnartar.  Like  most  of  tbssa  indirect, 
modes,  tbs  straightforward  and  honest  oonrse  ia 
always  tbe  best,  and  he  (the  V.  0.)  oould  not  conceiv*- 
that  in  the  long  run  such  a  conrss  as  that  would  b*- 
successful.  But  the  esse  does  not  quite  rest  there,, 
becaote  I  cannot  help  thinking,  that  Mr.  Tredinnick. 
bat  been  guilty  of  an  intention  to  mislead,  when  we- 
find  that  be  is  the  proprietor  of  that  jotumal  which 
contains  an  accoimt  of  the  transsctions  of  tbe  day, 
and  a  representation  of  the  tales  of  these  shares ;  and 
in  that  same  paper  is  contained  these  fiotitioos  ad- 
vertisements which  are  to  all  intents  and  purposes  t» 
advertise  sales  at  lower  prioes  than  what  appear  in  the 
list  of  tbe  transactions  of  tbe  day.  That  is  in  itself  » 
mods  of  sttracting  customers;  but  Ur.  Tredinnick 
does  not  stop  there,  because  having  done  this  he  find* 
tbe  pit  is  caught  by  one  of  these  advertisements,  and 
be  is  then  to  be  landed,  and  tbe  mode  of  doing  it  i» 
this :  The  pit  writes  to  Mr.  Carpenter  ;  Mr.  Carpenter 
probably  would  not  be  able  to  answer  the  letter  in  auy- 
sense  ;  however,  Mr.  Tredinnick,  bis  roaster,  answers 
it  for  him,  and  he  writes  in  this  way  to  tbe  pit.: — "  Sir^ 
— We  are  instructed  to  acknowledge  the  reoeipt  of  your 
letter  to  Mr.  Carpenter,  and  to  accept  your  offer  of,  &0. 
fTben  going  through  tbe  shares  mentioned  in  tbo- 
advertisement]  We  note  that  yon  will  be  in  town  oa 
Wednesdsy  nest,  and  on  that  day  or  Thursday  foUofr- 
ing  we  shall  be  prepared  to  convey  to  you  the  shares  in 
question,  and  receive  the  purchase-money,  amounting 
to  297^  lOs.  We  beg  to  remark  that  our  opinion 
of  Nant-y-Jago  and  Camewas  is  so  favourable  that  wa 
bold  largely  in  each.  Our  appointment  for  settlement 
is  one  o'clock  Wednesday  or  Thursday  next,  at  theso 
offices. — We  are,  Sir,  your  obedient  servantii,  Tredin- 
nick and  Co."  Now,  what  could  any  man  aupposa 
on  receiving  that  letter,  but  that  Carpenter  was  th* 
holder,  that  these  gentlemen  were  bis  agents  in  soma 
wsy  or  other,  when  they  throw  in  the  remark  that  wo- 
— that  is,  these  agents — with  to  represent  to  you  not 
only  is  Mr.  Carpenter  anxious  to  sell,  but  "  we  hav» 
our  own  opinion  of  the  value  of  these  matters,  and  w» 
bold  a  considerable  number  of  shares  ourselves  ?"  The 
pit.  answers  that — in  a  letter  in  which  be  showed  tbo 
only  sort  of  judgment  which  he  has  shown  in  the 
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whole  transiction — h«  desires  to  escape  the  payment 
of  brokerage,  and  be  writes  a  letter  wliicli  it  is  not 
neceesar;  to  read,  but  the  efiect  of  which  is,  he  does 
not  nnderstand  why  bis  letter  to  Mr.  Carpenter  is  to 
be  answered  by  Mr.  Tredinnick,  of  whom  he  knows 
nothing,  and  wishes  to  hare  that  explained,  because  he 
does  not  wish  to  pay  brokerage.  Then  he  gets  an 
answer  to  that  letter  on  the  31st,  in  which  the  misre- 
ipreaentation  is  still  continued.  "Sir,  we  hare  the 
pleasure  to  acknowledge  the  receipt  of  your  letter,  and 
in  reply  beg  to  inform  yon  that  we  make  no  claim 
upon  yon  in  respect  of  the  shares  purchased  of  Mr. 
Carpenter,  that  gentleman  having  employed  us  solely 
to  expedite  the  transaction  and  save  yon  unnecessary 
trouble  in  completing  the  same. — We  hare  the  honour 
to  remain  your  obedient  servants,  Tredinnick  and  Co." 
Who,  after  reading  that,  could  suppose  that  Carpen- 
ter was  what  he  was,  and  that  these  gentlemen 
were  not  the  simple  agents  in  the  transaction  ?  Tbere- 
npon  the  pit.  goes  to  Tredinnick  and  sees  him. 
Here  unfortunately  there  is  a  great  discrepancy  in  the 
evidence,  bnt  if  I  am  doing  Mr.  Tredinnick  any  injustice 
in  this  case,  I  mast  say  be  has  only  himself  to  thank 
for  it,  because,  of  course,  if  I  give  preponderance  to  the 
evidence  of  the  pit.  and  another  gentleman  who  is  dis- 
interested entirely — Mr.  Johnson — if  I  give  a  weight 
to  their  evidence,  which  in  my  mind  overbalances  the 
testimony  given  by  the  deft.,  the  deft,  cannot  com- 
plain, who  starts  in  the  outset  with  a  gross  misrepre- 
aentation  of  this  description,  for  by  no  other  name  can 
it  be  called.  I  should  perfectly  aocede  to  his  view  in 
this,  nor  do  I  at  all  mean  to  hold  that  it  is  necessary 
fcr  a  mas  who  is  selling  shares  to  tell  all  the  world 
that  he  is  a  seller ;  but  I  do  say  that  it  is  necessary 
for  him  not  to  misrepresent  and  say  that  someone  else 
is  a  seller.  He  may  keep  it  a  secret  in  his  own  bosom 
and  deal  with  it  as  he  pleases,  but  be  is  not  justified  in 
this  court  at  least,  and  he  the  V.  C.  trusted  that  this 
would  become  more  and  more  known  to  those  who 
were  so  frequently  unfortunately  brought  before  the 
court  in  cases  of  this  description,  that  no  man  can  ever 
uphold  before  this  court  a  contract  founded  oii  false 
npreseDtations.  The  pit  then  goes  and  sees  Mr. 
Tredinnick,  and  then  a  controversy  arises.  The  pit. 
aays,  I  went  through  the  whole  transaction  in  the  firm 
belief  on  that  day  that  I  was  settling  the  matter  between 
me  and  Mr.  Carpenter.  I  thought  I  was  buying 
the  shares,  amongst  others  the  twenty  Nant-y-Jago, 
which  is  the  most  important  part  of  the  case. 
Ee  says,  when  I  saw  the  deft,  he  represented  to 
me  that  the  conoem — (everybody  engaged  in  mining 
matters  takes  a  very  sanguine  view  of  them) — 
was  a  very  good  investment.  He  had  invested  consi- 
derably in  the  property,  and  continued  to  hold  a  good 
deal  of  the  property.  I  have  no  reason  to  disbelieve  that 
part  of  his  statement.  But  the  plL  says  besides  his 
Npresentation  of  the  value  of  the  transaction  he  re- 
presented also  that  there  would  be  a  difficulty  in 
obtaining  shares.  He  asked  me  if  I  bad  any  more 
money  to  inveaL  I  told  him  I  had  some  500L  or 
600^  more  at  my  disposal,  which  I  could  invest,  and 
which  I  wished  to  invest  safely,  and  in  such  a  manner 
that  I  should  not  lose.  Now  in  dealing  in  mining 
transactions,  the  pit  must  have  known  that  in  all  such 
there  were  contingencies  which  be  could  not  at  all  have 
guaranteed  to  him.  Thereupon  the  deft,  says,  "  This 
Kant-y-Jago  is  just  the  thing  for  you,  and  what  price 
will  you  give  for  shares,"  and  so  on.  He  says  he  will 
not  give  more  than  he  has  given  before,  upon  which  it 
is  represented  to  him  that  there  will  be  a  difficulty  in 
getting  more  shares,  bnt  the  deft  thinks  be  can  get 
kim  80  more,  and  will  try  and  get  100  for  him.  That  is 
the  pit's  account  of  the  conversation.  The  deft's  case 
is,  "  That  when  the  pit  came  to  me  before  I  made  the 
transfer  of  the  shares,  and  they  are  all  made  in  my  own 
same,  he  folly  knew,"  as  he  puts  it  in  hia  own  peculiar 


language,  "  that  I  used  Carpenter  only  as  '  my  medinm 
of  realisation.'  "  This  is  a  peculiar  designation  for  » 
groom.  He  says  he  was  quite  aware  of  that  fact,  and 
then  he  says,  "  be,  the  pit.,  went  on  to  deal  with  me  for 
80  more  shares  than  the  shares  which  I  had  at  mx 
disposal.  I  thought  I  should  have  had  100,  bnt  I  had 
made  some  other  sales  to  some  one  else  previously, 
which  prevented  my  being  able  to  offer  him  100 ;  but  I 
offered  him  80.  He  took  the  80,  and  I  said  I  would 
get  him  the  other  twenty  if  I  could  by  the  following 
Monday  " — that  was  on  the  Saturday.  Accordingly,  ho 
says  the  transfer  was  made,  and  was  accepted,  of  the 
100  shares  as  on  that  day  (and  so  it  appears  by  tb» 
deft.'s  books).  "  He  came  to  me  on  the  Monday  and 
then  took  the  remaining  twenty  shares.  Of  course  bo 
did  not  come  prepared  with  the  money  to  pay  for  this 
larger  purchase,  but  be  said  be  would  come 
on  the  Monday  and  bring  it  with  him,  and  I 
undertook  to  get  the  whole  thing  registered  for  him, 
and  got  it  done,  and  accordingly  on  the  ilonday  I 
banded  him  over  the  certificates  for  the  transfer."  Na«r 
the  question  i»,  which  of  these  two  stories  is  true.  If 
the  pit's  story  is  true,  it  is  quite  clear  that  the  con- 
tract cannot  stand  as  to  anything  affected  to  be  sold 
by  Carpenter,  and  afterwards  sold  leally  by  the  defts. 
for  this  reason,  the  pit  when  cross-examined  gave  a 
sufficient  reason  fully  corroborated  by  Mr.  Tredin- 
nick's  own  answers  to  the  questions  I  put  to  him 
myself,  and  common  sense  ef  course  would  suggest  it 
to  anyone.  The  pit  says,  '*  if  I  had  thought  that  Mr. 
Tredinnick  was  puffing  his  own  shares  instead  of 
giving  me  disinterested  advice  about  the  mine,  and 
had  told  me  '  I  am  a  bolder  in  the  mine  myself,  I  ant 
selling  those  shares  for  Carpenter,  it  is  a  good  thing  ' 
and  so  on — if  I  had  thought.  Mr.  Tredinnick  was 
only  parting  with  hia  own  shares,  I  should  have  had  & 
different  view  of  the  transaction."  What  docs  Mr. 
Tredinnick  himself  say  in  answer  to  a  question  of 
Mr.  Daniel  in  justification  of  putting  these  advertise- 
ments in  ?  He  says,  "  when  I  want  to  buy,  I  adver- 
tise in  my  groom's  name  so  many  shares,  because  of 
course  I  should  have  bad  to  pay  higher  if  it  were 
known  that  I  wanted  to  buy."  It  suggested  itself  to 
my  mind  to  ssk  him,  "  When  yon  advertised  in  tho 
shoeblack's  name  to  sell,  was  it  not  that  yoo  might 
sell  at  a  better  price ;  for  if  people  knew  yon  were  a 
seller,  of  course  down  would  go  the  price  7  "  That  is  the 
object  Therefore,  if  the  pit  believed  Carpenter  to  be 
the  seller,  and  not  Tredinnick,  the  pit  is  misled  most 
materially  in  that  which  would  guide  bim  to  the 
proper  price  which  he  was  to  offer.  No  doubt  maa^ 
facts  an  strongly  in  favour  of  the  deft  The  fact 
that  the  transfer  does  bear  date  the  day  he  says,  the 
fact  that  it  appears  there,  "  I  Richard  Tredinnick  have 
this  day  sold  to  Captain  Matnrin  so  many  shares," 
and  the  fact  that  there  is  at  the  bottom,  "  accepted, 
Maturin,  Captain,"  under  the  name  of  Tredinnick, 
agreeing  to  hold  on  the  same  terms  as  Tredinnicic 
lately  hdd;  all  that  is  strongly  in  favonr  of 
the  deft  But  the  answer  made  by  the  pit. 
is  this.  I  was  so  impressed  with  all  that  yoa 
represented  to  me  up  to  the  last  moment  the  letter 
(which  is  a  very  important  letter),  of  January  1861, 
saying  that  Mr.  Carpenter  has  pnt  the  thing  whollr 
in  our  hands,  I  took  them  as  transfers  of  shares,  I 
never  read  them  at  all ;"  that  is  his  statement  Upon 
hearing  the  witness  be  (the  V.  C.)  bad  no  reason  to 
doubt  that  genUeman's  statement ;  he  thought  and  ho 
came  there  impressed  throughout  by  the  studied  repre- 
sentations of  the  deft  that  they  were  Carpenter's  shares. 
Mow  having  made  that  studied  representation,  the  deft, 
cannot  dear  himself  of  it  without  a  studied  and  a 
clear  representation  of  the  truth.  He  has  not  dons  so. 
He  had  the  means  of  righting  himself  a  little  in  tbia 
transaction,  of  which  he  has  not  availed  himself. 
There  is  a  witness  to  this  transfer  who  wonld  be  of 
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du  little  importuioe  about  these  dates,  Mid  a  witnew 
Tbo  might  ban  spoken  u  to  what  wh  Captain 
Uitirio's  demeanoar.  He  might  have  told  tis 
irixtber  Httarin  did  or  did  not  nad  that  tnnufer ;  he 
had  it  in  bis  bsnd  that  night.  It  is  said  it  was  talcen 
in;,  and  be  has  had  it  OTer  since  in  bis  custody  no 
^bt,  bat  there  was  a  witness  (Duke),  who  was  then 
doktotbedeft.,  bnt  not  now.  I  asked  the  deft,  himself 
ibctbw  be  was  liring,  and  he  ssjs  he  is  living  and  in 
tkii  ooantrj,  and  he  is  not  called ;  the  deft,  has  had  an 
«p|)istiiiiit/  of  helping  himself  as  the  pit.  has  helped 
kimielf,  namely  bj  Mr.  Johnson,  and  I  must  look  to 
th(  rideoea  of  a  disinterested  indiridnal,  and  the 
«I/oie  we  ban  disinterested  in  the  question,  and  Mr- 
Jobimi  uys  this,  "  I  was  well  acquainted  with  the 
^L,  igd  being  in  London  in  tbs  early  part  of  Feb. 
IS60, 1  accompanied  him  on  the  4th  of  that  month 
into  the  city,  where  be  informed  me  he  had  business  to 
touact  with  a  mining  broker,  and  we  went  together  to 
tk  cmiDling-houae  of  deft.,  and  I  was  present  during  the 
nbolt  of  the  interriew  which  took  place  between  them 
m  tbst  occasion.  The  pit.  on  that  occasion  proposed  to 
onflete  the  purchase  of  certain  mining  shares  which  he 
lud  eoDtracted  to  buy,  and  inquired  of  deft,  whether  it 
wald  be  necessary  for  pit.  to  employ  any  other  broker 
w  bit  part,  and  was  informed  by  deft.,  in  reply,  that 
it  wu  wholly  nnnecessary,  and  that  deft  would  do 
*i  tbit  was  necessary  to  be  dona  for  the  pit.  The 
iA  ilw  stated  that  the  pit.  could  not  have  made  a 
iotit  Klection  of  shares  than  those  he  was  going  to 
{•icbaie,  and  had  got  a  great  bargain  in  them."  This 
fntlaaan  is  not  croaa-examined.  The  deft,  says  that 
tUi  is  sot  exactly  the  conTersatinn  that  passed.  He 
^  act  verbaHm  go  through  it  and  deny  it  word  by 
(vd,  but  he  does  not  deny  that  a  conrersation 
{■■d.  Of  coone  if  the  oonTersation  passed,  in  far 
•  I  btre  read  it,  it  is  dear  that  the  misrepresentation 
<> b) Carpenter  passed;  he  would  not  bare  said  that  of 
ibwif,  "  Yon  bare  got  a  great  bargain,"  and  so  on ; 
M  ii  eridently  talking  of  some  one  who  sold  them  to 
Ul  He  says,  "  The  deft,  then  produced  some  paper 
^MBsents,  and  which  I  understood  to  be  deeds  of 
tnufcr,  which  were  exeented  by  the  pit.,  who  handed 
<•  tbe  deft,  the  money  he  was  to  pay  for  them."  He 
'Pia  night  have  been  asked  in  cross-examination 
*b«lb<r  the  pit.  had  peroaed  them  and  carefully 
fiaued  them,  or  the  like.  Then  he  ssys  at  this 
■tonew  theia  was  much  conrersstion  ;  then  the  plL 
vid  the  daft,  whether  he  could  command  any  more 
""y,  be  said  he  could  command  0001.  more,  and  be 
*Md  like  to  ioTcst  it  for  a  short  time  in  some  mine 
»io»  be  could  dispose  of  it,  and  without  loss,  whereupon 
«'  deft,  said  the  Mant-y-Jago  was  a  very  good  mine, 
*>>ebdted  with  ore,  which  was  about  to  be  sold. 
J*  deft,  then  strongly  recommended  to .  the  pit.  to 
|°<'<*w  his  interest  in  the  mine,  and  assured  the  pit. 
•*  wdd  run  no  risk  whatever  by  doing  so.  The 
j^slaa  informed  the  pit.  that  he  did  not  think 
*'n«on]d  be  any  more  calls  on  (h*  shares  in  the 
''Ml  as  the  directors  had  ample  fnnds  to  pay  all  the 
^•"aa.  Then  the  deft.,  at  the  same  interview,  said 
w^tbero  wonld  be  a  general  meeting  of  shareholders, 
^  s  dividend  wonld  be  declared.  "  He  then  pro- 
*'"'  a  paper  and  read  over  several  of  the  names  of 
•'""Wders  in  the  Nant-y-Jago  mine,  whom  the  deft. 
"Pf^Wrf  to  be  persons  of  wealth  and  position,  and 
»bo  ironU  not  sell  any  of  then:  shares  in  the  mine 
»fl  they  had  risen  much  higher  in  price.  He  also 
*«d  that  be  wonld  at  any  time  advance  the  pit.  half 
«•  aaonnt  of  the  purchase-money  of  the  shares  if  he 
■*«1  be  in  want  of  funds  before  the  proper  period 
^^Hfi  tot  selling  the  said  shares.  Then  he  offered 
I*  pit.  if  h«  liked  to  guarantee  him  against  loss,  tsking 
••^eenL  of  his  profits.  The  pit  biting  a  very  eager 
J*Mer,  no  doubt,  said  be  wonld  rather  have  the 
Wt  himidf.    The  deft  also  produced  letters  from 


various  persons."  The  deft  does  not  oontradict  this 
paragraph  at  all.  "The  deft,  produced  letters  from 
various  persons  who,  ss  he  alleged,  were  clients  of  his 
and  shareholders  in  the  Nant-y-Jago  mine,  and  in  par- 
ticular a  letter  from  a  clergyman,  who,  as  the  deft 
read  from  such  letter,  authorised  the  deft  to  sell  his 
shares  at  some  price  named,"  which  the  witness 
recollected,  "  hut  which  the  pit.  declined  to  give  for 
them,  and  pit  said  he  would  not  give  more  than  he 
had  given  for  the  Kant-y-Jago  shares,  formerly  pur- 
chased, including  the  charge  for  commission,  where- 
upon deft,  said  in  that  case  he  must  buy  them  at 
snch  a  price  aa  would  cover  his  commission,  or  words 
to  that  effect,  and  expressed  a  doubt  whether  the  pit's 
order  could  be  executed  at  that  price,  but  added  that 
he  thought  he  knew  a  party  who  might  be  indoced  to 
sell  eighty  shares  at  the  price  named  by  the  pit., 
including  commission,  and  that  ha  would  procure  tliem 
for  him  if  ho  could."  That  really  is  not  denied  bj  the 
deft  at  all,  and  he  (the  V.  C.)  certainly  thought  that 
paper  might  probably  have  some  sort  of  bearing — the 
paper  which  was  put  into  the  pit's  handa  at  last — 
about  these  additional  eighty  shares,  bnt  on  the  other 
hand,  in  the  absence  of  all  cross-examinat'on,  I 
cannot  leap  to  that  eonclnsioa  in  the  plt.'s  favour, 
and  there  is  certainly  nothing  here  whatever  to  show 
the  least  intimation,  from  beginning  to  end,  of  Car- 
penter's being  a  mere  nominal  person.  "  The  deft  at 
this  interview,  and  in  the  coniie  of  the  conversation, 
told  the  pit  that,  in  giving  him  the  aforesaid  informa- 
tion as  to  the  approaching  dividend  in  the  Kant-y-Jago 
mine,  be  was  going  out  of  his  way  to  put  a  good  thing 
into  the  pit's  hands,  and  that  the  deft  said  so  in  order 
to  secure  the  pit  as  a  client  in  future,  and  gain  the 
recommendation  of  the  deft,  to  his  (pit's)  friends  and 
brother  ofBcers  »B  a  shareholder."  Mow,  he  (the  V.  C.) 
was  bound  to  lay  that,  looking  to  the  onfortnnate  way 
in  which  the  deft  starta  his  case,  nitb  such  a  gross 
misrepresentation  as  that  which  I  have  already  com- 
mented upon,  when  it  comes  to  a  matter  of  differenca 
between  pit.  and  deft,  which  of  the  two  was  to  be 
believed  on  oath,  and  the  pit  is  supported,  to  the 
extent  to  which  he  is  supported,  largely  by  an  inde- 
pendent witness,  when  the  deft  has  an  independent 
witness,  to  a  certain  extent,  who  was  his  derk  at  that 
time,  bnt  is  not  so  now,  who  might  have,  to 
seme  degree,  corroborated  his  view,  he  (the  V.C.) 
conld  not  bat  say  that  the  plt.'s  evidence  preponderited. 
Then,  ss  to  the  additional  shares,  the  case  fell  withia 
that  at  the  Rolls  and  the  case  of  Hooper  v.  Rotlu(Mi, 
and  that  class  of  cases ;  therefore  upon  that  it  would 
be  perfectly  clear  that  the  deft  undertaking,  as  sgeut, 
to  get  shares,  cannot  sell  the  shares  as  his  own,  and 
the  transaction  cannot  stand  as  to  the  twenty  or  as  to 
the  eighty  shares.  As  to  the  circumstance  of  the  pit's 
keeping  the  certi6catss  for  a  long  Ume  in  bis  bands 
and  never  reading  them,  he  (the  V.C.)  did  not  see  any 
ground  for  distrusting  that  statement ;  and  even  more^ 
if  they  bad  been  read,  it  does  not  appear  that  they  would 
have  led  to  sncb  a  clear  oondnsion,  as  is  supposed  that 
they  would,  that  they  were  the  deft.'s  original  shares, 
"  I  am  a  broker,  and  I  got  the  shares  in  the  market  I 
transfer  them  into  my  own  name,  and  hand  them  over 
to  you."  The  pit  is  a  witness  deposing  to  a  transso- 
tion  in  which  be  is  evidently  not  much  versed,  and 
there  was  no  reason  to  snppose  that  he  was  stating  that 
which  was  not  accnrate.  The  only  portion  of  the  case 
which  has  pressed  upon  him  (the  V.C),  and  upon 
which  be  bad  called  for  a  reply,  was  as  to  the  sale  of 
the  shares.  If  a  man  bnys  100  shares,  and  before  the 
discovery  of  the  fraud  sells  twenty  at  a  certain  price 
per  share,  he  can  have  no  remedy  as  to  the  twenty 
becanse  he  cannot  return  the  twenty,  and  be  mnst  bear 
his  loss.  Bnt  be  wonld,  npoo  restoring  the  eighty 
shares,  be  entitled  to  the  price  of  them.  That  would 
be  so,  supposing  the  case  of  one  set  of  shares  in  ons 
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nine.  Bnt  here  the  trnnsactioa  is  irlth  respect  to 
shares  in  different  mines.  That  I  talce  to  be  the 
whole  contract.  The  price  of  shares  in  one  mine 
may  go  up  or  down  altogether  as  one  concern ;  but 
different  mines  oscillate  and  vary  in  their  shares,  and 
yon  cannot  upon  a  contract  in  several  mines  say, 
"  Here  are  the  bad  and  worthless  shares,  I  will  band 
them  OTer  to  yon ;  all  the  good  ones  are  gone,  and  I 
seek  to  rescind  the  contract."  As  to  the  forfeited 
shares  it  stands  tbna :  A  dispnt«  arises  in  Oct.  1860, 
when  the  pit.  asked  for  a  retom  of  his  shares;  in 
March  I86I  there  is  a  call.  By  the  deed  of  settle- 
ment, the  shares  are  absolutely  forfeited  on  non- 
payment of  the  call ;  bnt  of  course  they  are  not  ont  of 
the  plt.'s  power  idtO(;ether,  irremediably  nntil  the 
actnal  sale  is  made.  The  bill  is  filed  iu  May ;  they 
were  forfeited  undoubtedly  at  that  time.  The  deft,  is 
chairman,  in  fact  almost  everything  in  the  concern. 
There  are  only  two  other  persons  concerned  who 
appear  to  attend  the  meetings.  The  deft,  after 
bill  filed,  and  after  knowing  of  this  transaction, 
is  himself  a  party  to  the  resolotion  for  selling 
the  shares.  Now  if  a  man  after  bill  filed 
is  himself  a  person  taking  active  steps  in  selling  the 
sbares  by  way  of  forfeiture,  it  does  not  appear  to  me 
•s  at  present  advised,  that  that  would  preclude  the 
sale.  He  (the  V.  C),  was  not  as  to  that  part  of  the 
esse,  clear  that  that  alone  would  disentitle  the  pit.  to 
relief ;  bnt  if  it  turned  out  be  cannot  retom  these 
Camewaa  and  other  shores,  it  appears  impossible  that 
the  contract  can  b«  dealt  with  io  driblets,  and  there- 
fore that  what  I  ought  to  do  is  this,  in  the  present 
stage  of  the  ease,  to  direct  an  inqniry,  if  the  pit. 
thinks  it  worth  his  while  to  take  it,  under  what  cir- 
cumstances the  shares  in  the  Kanty-Jago  mine  other 
than  the  twenty  sold  by  the  pit.  were  sold  and  dis- 
posed of  by  the  company,  and  an  inqniiy  whether  the 
twenty  shares  in  the  Bnller  and  Basset  mine,  and  the 
twenty  shares  in  the  Camewas  mine,  and  the  twenty 
shares  in  the  South  Bnller  snd  West  Penstruthall 
mine  sold  to  the  pit.  as  Carpenter's  sbares  are  now  in 
the  possession  of  or  subject  to  the  control  of  the  pit. 

The  case  stood  over  for  the  pit.  to  decide  whether 
he  would  take  this  inquiry,  and  on  the  26th  July 
be  assented  to  do  so. 

■Decree  accordingly,  with  cm  mquirs  at  above  itated. 

Solicitors,  Venning  Naylar  and  Robim;  Tudcer  and 
Co. 


Common  lato  <Kourt8. 
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COTTRT  07  PBOBATE. 

Reported  by  Sr.  Swabet,  of  Doctors'-coinmons. 

Tuetdag,  Mag  12. 
In  the  Goods  of  Bvboess,  deceased. 
Admittistralion— Practice — One  of  next  of  kin  o/JhU 
age,  but  abroad — Limited  grant  to  the  guardian  of 
Hu  othere  who  were  minor*— 20  *  21  Vict,  c  77, 
».  73. 

A.  died  inlettate,  leaving  four  children,  of  whom 

one  mat  of  age,  but  was  abroad,   and  the  other 

three   were    minon.      An   immediate  grant   of 

adminittration  being   necetiarg,  the  court,  under 

the  73rd  eection  of  the    20  <j  21    Vict.  c.   77, 

granted  adminittration  to  ths  duly  elected  guardian 

of  the  minors  for  their  vie  and  benrft,  limited 

until  one  of  the  children  should  apply  for  a  grant. 

Catherine  Bnrgess,  widow,  died  on  the  16th  March 

1863,  intestate,  leaving  four  children  by  three  husbands. 

The  eldest  child,  Kdwin  Green,  the  issue  of  the  first 

Iiosband,   who    was  of   foil    age,  was  absent  from 

England.    The  other  three,  who  were  minors,  of  the 

Mspeetiv*  agw  of  seventeen,  fourteen  and  ten  years, 


had  elected   their  uncle,   Robert    Watson,    as    their 
guardian.      The  value   of  the   deceased's   estate  wa» 

2og;. 

It  was  necessary  that  an  administrator  should  be 
immediately  appointed,  in  oider  to  get  payment  of  • 
note  of  hand  for  100/.,  which  formed  part  of  the 
deceased's  estate,  and  was  just  coming  dne,  and  to 
give  notice  to  quit  to  the  landlord  of  the  house  occupied 
by  the  deceased. 

Dr.  ^inii  now  moved  the  eonrt  to  grant  letters  of 
administration  of  the  effects  of  the  deceased  to  Robert 
Watson,  the  duly  elected  guardian  of  the  minor 
children,  for  their  use  and  benefit,  limited  nntil  the 
eldest  son  of  the  deceased  should  apply  for  the  grant. 
The  uncle  is  willing  to  give  jnstifying  security. 

Sir  C.  Cresswell. — I  am  informed  by  the  registrar 
that,  according  to  the  practice  of  the  Prerogative- 
Court,  administration  would  not,  under  these  circum- 
stances, have  been  granted,  limited  until  the  eldest  son- 
should  apply  for  the  grant,  because  be  is  entitled  to  it 
at  any  time.  The  73rd  section  of  the  20  &  21  Vict- 
e.  77,  however,  gives  me  a  larger  jurisdiction  than  the 
Prerogative  Court  had,  and  under  it  I  think  I  may; 
make  the  grant  to  the  guardian  limited  nntil  some  one 
of  the  children  applies  for  it.  He  mnst  give  justifying 
security.  Motion  granted. 

Thurtdag,  Mag  28. 

Owen  v.  Williaus. 

Atletling  witaea,  examination  of— Practice. 

Where  the  party  propounding  a  will  in  a  contetted 

tuil,  the  only  ietue  being  due  execution,  and  notice 

under  the  i\et  rule  having  been  given,  ealted  one  nf 

the  attesting  witnesses,  who  gave  evidence  against  th» 

due  execution,  the  court  held  that  he  was  bound  t» 

call  the  other  attesting  milnees. 

The  pit.  in  this  case  had  called  in  the  probate  of  the 
will  of  Hugh  Jones,  late  of  Dolgelly,  and  prayed  that 
it  might  be  revoked. 

The  deft,  having  propounded  the  will  as  executor 
thereof,  the  pit.  pleaded  that  it  was  not  duly  executed, 
and  gave  notice  under  rule  41  of  Rules  for  Contentioas. 
BnainesB,  that  he  merely  insisted  upon  having  it  proved 
in  solemn  form,  and  did  not  intend  to  oall  evidence. 

The  case  came  on  for  trial  before  Sir  G.  CressweU, 
without  a  jury. 

CMier,  Q.  C.  and  Dr.  Spinks,  for  the  executor. 

ffMalley,  Q.  C.  and  B.  E.  Turner  for  the  party  op- 
posing the  will. 

One  of  the  attesting  witnesses,  Hugh  Jones,  mm- 
examined  on  behalf  of  the  executor,  and  bis  evidenoe 
was,  that  the  will  was  not  dnly  executed.  Evidence 
was  given  to  contradict  him,  but  the  other  attesting 
witness  was  not  called. 

At  the  close  of  the  deft.'s  case, 

_  ffMalleg  asked  for  leave  to  sail  the  other  attesting 
witness,  notwithstanding  the  notice  which  had  beea 
given  by  the  deft 

Sir  C.  Cresswbix.— Yon  are  certainly  at  liberty  to 
call  him. 

The  hearing  was  then  adjonmed.  When  it  waa- 
resumed  (May  28th), 

Sir  C.  Cbesswell  said  he  had  been  considering  the 
question,  and  he  was  of  opinion  that  the  executor  pro- 
pounding the  vriU  was,  in  these  oircunistanoe,  bound  to 
call  the  other  attesting  witness. 

The  other  attesting  witness,  Hugh  Owen,  vras  ao- 
cordingly  called  on  behalf  of  the  executor,  snd  be 
also  gave  evidence  against  the  will. 

The  Court  did  not  credit  the  evidence  of  the 
attesting  witnesses,  bnt  pronounced  for  the  will,  and 
ordered  probate  to  be  delivered  ont  to  the  deft.  Ik 
refused  to  make  any  order  as  to  costs. 


Digitized  by 


Google 


Vol.9.] 


THE  LAW  REPORTER. 


87 


Aul] 


F«ALx  v.  Tbkthewt  AMD  Browk — DioEST  OP  Marituib  Law  Cases. 


[Adm. 


Mag  21  andJuati. 

FOALE  V.  TBErHKWT   AND   BBOWK, 

tarHer  mtd  later  vitU — Executors — Cotti. 
mm  tU  ateatort  of  a»  earlier  will,  being  ditm- 

tcnlti  ptruMt,  oppoted  on  rea$onaUe  groundt  a 

wH  of  later  date,  and  the  verdict   of  the  jury 

alMiied  the  later  mil,  tie  etecutort  of  the  earlier 

wSI  teert  held  lo  be  entitled  to  their  cotts  out  of  the 

atale  of  Vie  deeeated. 

Tim  *u  a  qaeition  as  to  coats.  The  pit.  as 
-tiantor,  propaiuided  a  will  made  in  1862,  the  defta., 
as  exeeaian  of  a  former  will  dated  1858,  pleaded 
vaiat  ueeation,  incapacity,  and  not  the  will  of  the 
dccoitd ;  aba  that  deceased  dol;  executed  bis  last 
«iO  is  1858.  Isaacs  on  these  pleas  were  tried  before 
Bfla,  J.  at  the  assiias  at  Exeter,  and  a  Terdict  found 
f«  the  pit.  on  all  issues  as  to  the  will  of  1862. 

At  to  the  will  of  1858,  the  Terdict  of  the  jarj  was 
ii  iaToar  of  the  defta. 

Collier,  Q.G.  now  morad  for  probate  of  the  will  of 
18(2,  aid  for  costs  against  the  defls. 

Dr.  Wamba/,  for  the  defls.,  snbmittedit  was  a  case 
i>  which  M  far  from  being  condemned  in  costs,  they 
sbaU  hare  their  costs  out  of  the  estate ;  they  had  no 
istnst  themselves  in  the  will  of  1858,  and  in 
mistiiig  the  later  will  merely  discharged  their  duties 
tstht  kgatsas  under  the  will  of  18S8.  The  notes  of 
the  lamed  judge  who  tried  the  cause,  may  show  that 
then  was  considerable  evidence  of  incapacity. 

Sr  C.  Cbjuswkli. — I  must  communicate  with  my 
Mht  Bykt  who  tried  thu  case.      Cur.  adv.  vidt. 

Aae  9.— I  am  informed  by  my  brother  Byles  that 
k  eiBiidered  the  verdict  s  right  one,  but  that  there 
m  ample  gronnd  for  dispnting  the  will.  That  being 
10,  tad  the  defts.  disinterested  persons,  I  think  their 
oati  ought  to  be  allowed  out  of  the  estate. 


SISBBT  OF  WARTTTTffT!  I.AW  CASES 

(SXCMPTUSQ  SAIiVAGB  AWABDS.) 

FaoM  1837  TO  I86a 

(OimMatied  fiwn  p.  M.) 

Ml— Tk>  Ltw  Tnias  Bsrorrs,  HA,  wm  sin  an  tin  IfuitluM 

UrCmK  0»ditt  from  MKSMlmai  Tacm  lllW.  ThU  DtfU  will 
M*Wft  tS  («xatpc  tlM  8«l««s*  AwanU)  d«cid«d  ftom  1837  to  Nov. 
Ma  A  CHg«t  of  tte  Salvaga  Cams  dariiif  Um  mum  poilod  Is 
Wah(  la  ^t  Law  Tiiua.1 

SHIP  (cmftawdL) 
Ike  Mlewliis  flve  nnmbers  were  omitted  In  their  regular 
-•to,  mier  tiM  baad  "  Loai,"  lait  week  t— 

MM.  Claim  o(  Shipowner  for  total  loia  not  anatalned  by  a 
Jt*  m  tlie  ffrottod  that  tbe  lower  bow  port  was  not  pro* 
Perlj  KCdred.  and  that  tbe  vesael  wu  never  on  the  rodu 
«  iScteil:  {Koblium  r.  BrocktU,  <tc,  Mewcastle-on-Tyue 
tMtm,  Fob.  18  iSJuppif  OanM,  Uarch  S),  1840.) 

Mi.  UaderwTiters  on  a  time  policy  held  not  liable  fur  a 
Mai  loaa  of  ship,  tbe  ]ary  AndinK  that  she  had  been  em- 
>la7adin  tbe  alare  trade:  (The  FormigaMe ;  Blylhr.Forba, 
C  E.,  Feb.  11  and  23,  1844.  Kale  for  new  trial  refused, 
C  K,  AprU  -^9,  1844.  ahippixD  OateUe.) 

MCOl  Ship  sold  at  Gdmbla.  where  repairs  could  not  be 
<<a&  Underwrltrn  held  liable.  The  policy  admitted  the 
Alp  to  be  seaworthy  when  ahe  sailed,  and  the  underwriters, 
l^anlon,  wets  barred  from  pleading  that  tbe  loaa  proxi- 
■alalr  ceased  by  perils  insured  agalnat,  arose  from  tbe 
uaaesweniiy  sUte  of  the  ship :  (ParfiU  r.  Thompson,  ie., 
*<**A  Aiautes,  Aug.  13,  1844;  13  U.  4t  W.  392)  Amooid, 
CM.) 

*ML  Teasels  MUoc  for  sea  elsphsnts  and  seats  in  tbe 
soath  Seaa,  ate  nstuuly  accompanied  by  tenders  in  which 
<ba  taldan  la  carried  on,  tbe  yeeael  beraelf  being  moored  in 
aeae  eonrealant  harbour,  and  often  without  any  of  the 
as«  bdag  left  oa  board.  Vei4iet  agaiuat  nnderwritera  for 
a  total  loaa,  the  reaael  baring  been  driven  from  aach  moor- 
jaga  wlien  tbe  erew  were  abaent,  and  vesael  never  after- 
*ar4a  heard  oL  Tbe  Jory  did  not  give  Interest  on  tbe  loaa, 
as  ■•  aaaHia  at  Lloyd's  to  pay  iotereat  on  loasea  waa 
(n<  Elhir;  £turt€  v.  SaUommd,  C.  E.,  Feb.  28, 
kCtMayOonfta) 

M.  teaa  m  a  ahip  occasioned  by  the  wrongful  set  of  tbe 
nd  i>  aeiiting  irnr  to  sea  when  she  was  not  in  a  At 
■daa  It  fo  to  sea,  and  Improperly  permitting  her  to  be 


on  the  high  aeaa  near  tbe  abore  for  a  great  length  of  time 
without  a  proper  crew,  whereby  ahe  was  wrecked,  held  not 
to  be  recoverable  from  underwriters  on  a  time  policy  effected 
while  the  ablp  was  lying  outward  buund  at  the  place  of  the 
owner*s  residence,  although  tliere  be  no  implied  warranty 
of  aeawortblness  in  aucb  a  caie  :  (The  Marf  Oraham; 
Tlwmpton  v.  Hopper,  Q.  B.,  Feb.  23  (Shippil>g  Oatttle, 
Uarcb  i),  and  Nor.  lu,  II  and  25,  18S6  ;  Harrison's  Digest. 
102  and  120 ;  C  El.  ifc  BL  172  and  937 ;  3  Jar.  M.  S.  133  and 
608 ;  26  &  26  Q.  B.  18  and  240;  W.  Rep.  360  and  83.  See 
aa  to  this  caae,  "Seaworthy,"  Na  2030.) 
III.  SiLB  or  Sbif. 
1073.  Claim  of  damages  ceaaeqoent  on  resale  of  ship 
suatained  againat  brokers,  where  payment  of  the  price  of 
the  ship  waa  guaranteed  by  the  bruaera,  and  the  parchaser 
failed:  {Thi  Dimdonaid ;  FirnUr.  TonQt,  Liver|)Ool  Asslzea, 
April  9,  18»,  Shipping  0tuetu) 

2074.  Kealltutlou  ol  a  captured  ahIp,  claimed  because  of 
ite  having  been  sold  by  an  enemy  to  a  neutral  before  deda- 
ration  of  war:  {The  Baltica,  A.  C,  Aug.  6,  1869;  Splaks' 
Prize  Cases,  264 ;  Judgment  reversed  by  J.  C  P.  C,  Feb.  3, 

1868;   11  Moore,  ll9.) 

2075.  Clulm  for  damages  on  account  of  failare  of  guarantee 
that  a  new  ablp  built  at  Quebec  and  sold  to  the  plsintifT  by 
tbe  defendants,  should  claiui  seven  years  A  1  iu  Lloyd's 
Register:  (2^  SaUaTiha;  Baina  v.  OiUit,  BriglU  and  Co., 
Northern  Circuit,  Liverpool,  Shipping  Oatette,  April  II, 
1866.) 

2076.  "A  British  slilp  being  at  Savannah,  entirely  unsea- 
worthy,  and  the  master  without  funds,  the  owner  relnsed  to 
open  a  credit,  and  diiected  the  master  to  raise  money  on 
bottomry,  which  proved  to  be  impossible,  and  the  costs  of 
the  repairs  would  have  exceeded  the  ralue  of  the  ship.  Ueld 
that  the  master  was  jnaiiaed  in  aelllog  without  waiting  to 
communicate  again  with  the  owner."  Examination  of  dr- 
cumatancee  constituting  a  sulBdent  caae  ol  necessity  for 
sail'.  Burden  of  proof.  Expense  of  detention.  Costs : 
{Tlie  aiatgovi,  A.  C,  Aug.  8.  1856;  I  Swabey,  145,  146;  9 
U.  L.  R.  618;  Uaelacblan  on  the  Law  of  Merchant  Ship- 
ping, 149.) 

2077.  The  sale  of  a  ship  by  the  master  at  a  foreign  port 
without  authority,  having  been  effooted  by  fraud  and  for- 
gery, possession  decreed  to  the  original  owner.  "  It  la  a 
misfortune  to  the  purcbaaer  to  have  paid  bla  money  on  a 
bad  title,  but  such  is  the  case  of  every  one  who  la  tbe  victim 
of  fraud:  "  (?/!«  Emprm,  A.  C,  Dec  «,  1856,  Shipping 
eazetle.) 

2078.  Aaslgnment  of  freight  after  aale  of  part  of  ahip  held 
good  only  ao  lar  aa  concerned  shares  in  the  ahip  which  re- 
mained in  name  of  tbe  aeller.  Sliip'a  expenses  earning  tbe 
freight  to  be  paid  out  of  it  before  any  division  being  made. 
As  a  general  rule  a  side  of  the  ship  impliea  a  sale  of  the 
earnings  "The  co-owners  entitled,  m  the  abaence  of  ex- 
preaa  notice  from  tho  asslgneea  to  inaure  the  ablp  and 
deduct  the  expeoae  from  the  irolght : "  (Lindtof)  v.  OiMa. 
U.  H.,  July  23  and  24,  1866;  22  Ueav.  522;  2  Jur.  RS. 
1039;  Harrison's  Digest,  194 ;  and  see  26  Bear.  61 ;  18  U  J. 
692,  Ch. ;  Uw  Digest  for  1869,  962;  alHrmed  by  Court  of 
Appeal,  Feb.  16,  17  and  March  1,  1869;  33  I.  T.  Bep.  M; 
•'  Assignment,"  155  b.) 

1079.  Sale  of  ablp  by  maater,  tbe  son  of  the  owner  falsely 
describing  hlmaelfaaowuer.  Vessel  restored :  iThtBmprtu, 
A.  C,  Nor.  23  and  Dec.  6,  1867 ;  Uarrison's  Digest,  196 ;  S 
Jur.  N.  S.  119.) 

1080.  Leading  cssa  relative  to  purchase  of  ship  by  a 
oeutrsi  from  an  enemy  In  anticipation  of  war.  Cases  died 
and  commented  upon :  7^  Seeht  Otichwiitem,  4  Uob.  100  ; 
J7i«  Warn,  8  Price,  209;  SUphtnum  v.  Dokkk,  8  Beav. 
342;  Lartflon  v.  Horton,  I  Hare,  849;  Utlit  v.  Guthrie, 
1  Blng.  N.  K.  697;  Tho  TobafO,  8  Kob.  218;  TV  Itarianna, 
6  Kob.  24 ;  Tho  Chrioline,  1  Splnk'a  Adm.  Cfc-os,  H ;  and 
the  A"  erlcan  decisions  In  The  Frana;  8  Cranch's  Rep.  417, 
and  The  Ban  Joie,  2  Gullison's  Kep.  283.  KesUtnUon  de- 
creed in  a  case  of  capture:  (The  .drM,  J.  C.  F.  0.,  Feb.  19 
and  March  21,  1857.) 

2081.  Sido  of  ablp  under  ststutory  poarer  given  by  TIst 
section  of  17  ^  18  Vict,  c  104  (the  Merchant  Shipping  Act). 
Sundry  questions  with  mortgagees:  (The  Bchoodiaek; 
UcLartf  v.  MiiidlotoH,  V.  Cb.  C,  Jan.  23,  1868,  and  Ch.  C, 
Aug.  6,  1868,  Shipping  OaxeUe  ) 

108J.  "  The  want  ol  repalra.  tbe  poaaltlUty  of  repairing; 
the  expense  of  repalra,  and  of  remaining  in  port,  the  want 
of  funds  or  credit,  the  Impracticability  of  communicating 
with  the  owners,  and  other  drcumatancea  may,  in  combina- 
tion, conatitule  the  neceaaity  which  alone  gives  the  master 
authority  to  aell  the  ablp  at  a  foreign  port : "  (The  Uargartt 
Mitchell,  A.  C,  Aug.  5,  1868;  4  Jur.  N.  &  1193;  aee  Mac- 
loehlau  on  the  Law  of  Merchant  Shipping,  146,  149.) 

SHIP  AOENCT. 
2083.  Purchase  of  yellow  metal  for  a  obif.  Tbe  parsons 
ordering  it  having  been  treated  with  aa  prindpala,  and  a 
bill  grauted  by  them ;  under  Mr.  Jnatice  Wlllea'  direction  to 
lury,  ahlpowners  held  flree  from  liability,  having  settled 
accounu  with  the  persons  who  gave  the  order,  and  became 
bankrupt  be»>re  the  bill  waa  paid:  (Th*forenuuur;A^i» 
and  anoOer  v.  Hmtten  amt  tl/uro,  C.  P.,  Feb.  18,  IMS, 
Shipping  aatede.) 
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Graham  v.  Tub  Maoistuatks  ok  Ballycastle. 


[Ireland. 


SHIP'S  ARTICLES. 

MM.  Indoraement  on  shlii'a  articlM  Innilinlulble  as  evi- 
dence of  the  porn  to  which  ibe  went :  {.ThtJuMtina;  Bor- 
rtU,  ic  T.  Johnion,  C.  E.,  Feb.  17,  1848,  Shipping  Oaiette.) 

3085.  An  agreement  with  seamen  being  held  to  be  for  a 
Tojrage  from  Shields  to  Barcelona,  thence  to  Qaebec  and 
back  to  the  United  Kingdom,  the  Vice  Adinlraltr  Court  had 
not  nnder  17  ft  18  Vict.  e.  104,  Jurisdiction  to  entertain  a 
aalt  for  waces  of  the  mate:  (I%<  Brilish  Tar;  Smilhr. 
Charhtm,  Vice  A.  C,  Quebec^  JuIt  G  {.Shipping  Oaittu, 
Aag.  4),  I8»!>.) 

SHIPBROKEa 
(Set  "  Broker,"  "  Freight") 

M8S.  Claim  for  commiialon  on  freight:  cniMarylloita; 
Suler  and  anothtr  T.  Hikt,  Lirorpool  C.  C,  March  17, 1848, 
Shipping  QazttU) 

20H7.  A  ahlpbroker  obtaining  a  charter  for  a  cargo  of 
iron,  held  entitled  to  commlnlon  on  ftvight,  thoni:h  charter- 
party  etfecied  for  same  cargo  through  another  broker: 
(/ohm,  JiroOieri  t.  Brnctll,  Newport  C.  C,  March  18, 1858, 
Shipping  Oattllt) 

SHIPBUILDER. 

S088.  Shipbuilder  fnind  liable  In  damages  for  loss  tbnmgh 
a  profluble  charter  not  being  obtained  In  conseanence  of  bis 
falling  to  build  and  dellrer  a  ship  within  the  time  sperifled 
in  bis  contract:  (7^  Startled  Famt;  FUlehtr  v.  Taj/ltur, 
Northern  Circuit,  LIrerpool,  Aug.  27,  \ai!i, SMppimgaautte.) 

S088  0.  Cose  relailTe  to  passing  of  property  In  ship  before 
bankmptcr,  under  a  contract  for  building.  *c.,  and  as  to 
•pedal  damage  for  detenilon :  IWcod  t.  Bell,  Q.  a.  Not.  17, 
18S6;  Jan.  12,  1846.)  •• -v     • 

Me».  Engioeer  and  boiler  maker  found  liable  to  steam 
collier  eompenj  In  damagre  for  non-completion  of  two  ste^m 
colliers  contracted  for:  {Tlu  Union  Steam  Qillier  Ompanfr. 
Mimphrey.  E.  C,  Feb.  !»,  1896,  Shipping  OaielU.) 

3089  a.  Qaeation  relatire  to  damage  for  undue  delajr  in 
eompleling  ship  aecording  to  coairact,  and  interest  claimed 
on  monej  lying  Idle  through  the  detenUon:  (Ifood  t.  Bett. 
*c,  E.  C,  Jane  2, 1856.) 

aosa  Verdict  agaln«t  shIpbnUder  for  damages  ft>r  breach 
of  contract  In  not  completing  and  delivering  an  Iron  Teasel 
within  the  time  speciOed  in  the  contract.  Evidence  as  to 
•rerage  profln  derlrert  by  shipowners:  (The  Demlaytr; 
BIgOi,  .ta  T.  Tbyftar,  Northern  Circuit,  Urerpool,  April  4, 
IK»,  Shipping  Oatttle.) 

2091.  Payment  by  Inatalmento  of  the  price  of  a  ship  In 
coarse  of  bonding.  Cenlflcate  of  apptoTal  of  work :  (Tat- 
teur  r.  Bli/Uu,  Q.  B.,  May  2,  1856 ;  9  M.  L.  R.  164.) 

2093.  Action  agalnat  a  surety  for  noncompletlon  of  a  ship 
ta  time:  (.The  General  Steam  Navigation  Company t.  IMt, 
C.  P.,  Jan.  21  and  Fob.  1,  1858,  and  E.  C,  June  19, 1848, 
SMpptng  Oatette.) 

'twa.  Claim  of  damages  fttr  not  supplying  a  snltable  steam, 
•hip  in  terms  of  contract:  (The  Aberdeen,  Leith  and  CItdt 
Shipping  Compant  t.  Stephen  and  Son.  Court  of  Seasion, 
Scolliind,  March  35.  I8.M,  Shipping  Oatetie.) 

3094.  A  shipbuilder  having  built  u  ship  of  larger  size  than 
contracted  for,  and  the  purchasers  having  taken  delivery 
and  paid  a  higher  price  as  charged,  held  that  the  latter 
contd  not  claim  "repetition"  of  the  difference  In  price: 
(fitff,  Melnroy  and  Co.  t.  ifcitaian  and  Son,  Court  of  Session, 
Scotland,  June  3  (.Shipping  Oatetie,  June  9),  1848.) 
C2b  be  contimud.) 


irelanU.  (a) 

m 

COXr&T  OF  QUEEN'S  BENOH. 

Beported  by  Wiluaii  Woodlock,  Esq.,  Barrlster.«t-La«. 

Jan.  24  and  25. 
BbO,  at  the  PBOSECimON  OF  DUKCA»  Gbahau  v. 

The   Maoistbates  of  Balltcastui,   in   the 

COUHTT  OF  AmTRIM. 

Certiorari— Fither]/  Aelt,  5^6  Vict.  c.  106;  11  f 
12  Viet.  e.  92  ,•  13  #  14  Ktcf.  e.  SS—JurittHe- 
tiou  qfmagitlratu  tohea  a  claim  of  title  is  put  in 
by  itjl. 

Duncan  Graham  had  been  mmmontd  for  treipau 
upon  a  eeveral  fithtrg.  The  pit.  gave  in  evidence 
the  record  of  the  court  ihowmg  farmer  eonvictiont 
fortimilar  offences,  and  certain  patentt  wherebj/  a 
several  Jithery  in  the  neighbourhood  imu  granted  to 
the  party  through  teAom  he  claimed,  but  vihether  it 
teas  the  several  fishery  in  question  did  not  thereby 
sufficiently  appear.  The  defts.  put  in  evidence  of 
long  user,  and  claimed  a  right  to  JiA  therein,  and 

(o)  From  the  Iriih  Jurist,  by  peimiaaioiL 


offered  security  fur  costs  in  ease  pit.  would  institute 

a  civil  action: 
Held,  that  this  was  such  a  bona  fide  claim  of  title  as 

ousted  the  Jurisdiction  of  the  magistrates. 

In  Hilary  Term  a  conditional  order  for  a  cerliorarir 
directed  to  the  justices  in  and  for  the  county  of 
Antrim,  Imd  been  obtained,  for  the  purpose  of  baring 
removed  into  this  court  all  and  singular  the  connc- 
tions,  togetlier  with  all  things  touching  the  same,  for 
fishing  in  a  several  fishery  in  the  bay  of  Ballycastle, 
in  the  county  of  Antrim,  whereof,  at  a  petty  seasions 
in  said  county,  on  the  4th  Not.  1861,  Duncaik 
Graham  and  seven  others  were,  on  the  complaint  of 
one  George  Morton,  convicted,  in  order  that  such 
convictions  may  be  quashed,  on  the  grounds  that  such 
convictions  are  irregular,  "  illegal,  and  void,"  and  that 
same  are  illegal  and  Toid  on  the  ground  that  no  sucb- 
scTeral  fishery  as  is,  by  the  said  convictioa  supposed^ 
was  proTed,  or  in  fact  existed;  that  a  right  exists  in 
the  public  to  fish  in  the  locus  in  quo,  and  was  insisted 
on  at  the  inTestigation  of  the  complaint  aforesaid ;  that 
the  jurisdiction  of  the  justices  to  hear  such  complaint 
or  moke  such  conviction  was  ousted  by  reason  of  the 
accused  parties  insisting  on  a  bond  fide  right  to  do  tba 
acts  complaliied  of  ;  that  they  insisted  on  that  right 
at  the  inveetigatiou  of  this  complaint  aforesaid,  and 
that  the  justices  exceeded  their  jurisdiction  therein. 
The  summons  on  which  the  case  was  tried  before  the 
magistrates  at  Ballycastle,  was  for  entering  upon  a 
salmon  fishery  in  the  sea,  in  the  bay  of  Ballycastle,  ia 
the  county  of  Antrim,  nnder  the  pretenoe  of  toUng 
fish  therein,  said  fishery  being  a  several  fisberyr 
within  the  meaning  of  the  1 1  &  12  Vict.  o.  106,  not 
having  been  authorised  by  the  owner,  occupier,  or 
lessee  thereof.  The  affidaTits  filed  by  Duncan  Graham 
and  the  other  oouTicting  parties  were  to  this  efiect,. 
that  the  public  bad  fished  in  the  ^iicus  tn  qua 
siooe  1808.  At  the  trial  there  were  only  two 
witnesses  for  the  pit,  and  the  only  other  evidenos 
he  prodoced  was  «  lease  made  to  John  M'Gildownc^ 
by  the  Court  of  Ch.,  He  H.  Busk,  a  lunatic,  for 
twenty-one  years  from  1852,  in  which  there  was  no 
reference  whatever  to  a  charter  or  patent  granting  a 
several  fishery  in  the  locus  in  quo.  While  the  affida- 
vits were  being  prepared  for  the  purpose  of  procuring 
a  prohibition,  the  arrests  were  made  of  this  accused. 
The  warrants  purported  to  be  signed  by  C.  Hunt,  bat 
were  cot  signed  by  him,  or  only  signed  in  blank  no 
committals  were  made  out,  and  the  warrants  wero 
handed  to  the  jailer.  At  the  trial  the  pit.  had  pro- 
dnced  evidence  of  convictions  for  similar  ofiences  ilk 
the  month  of  October  next  previous,  and  of  another 
in  1850,  also  a  patent  granting  a  several  fishery  to> 
Sir  R.  MacDonnell,  which  he  alleged  to  be  the  fisberT* 
in  question,  and  to  which  ha  deduced  title  through 
Sir  R.  HacDonnelL  The  defts.  produced  no  evidence 
of  title  on  their  part.  The  parties  were  convicted, 
when,  in  course  of  sniog  out  a  writ  of  prohibition,. 
they  were  imprisoned  for  four  days,  and  theo- 
liberated.  The  locus  in  quo  was  nearly  two  miles 
from  shore.  At  the  trial  the  attorney  for  the  pro- 
secutor swore  that  the  attorney  for  the  convicted' 
parties  had  admitted  in  conversation  that  the  prose- 
cutor was  entitled  to  a  several  fishery  in  the  locus 
in  quo. 

MacDonough,  Q.  C.  (with  him  B.  P.  Levinge) . 
moved  that  the  aboTe.mentioned  conditional  order  b» 
made  absolute. — In  order  to  obtain  a  conviction  be- 
fore the  magistrates,  the  existence  of  a  several 
fishery  must  first  be  established.  A  party  may  haro 
a  several  fishery  a  little  way  from  land,  but  the  locus 
in  quo  here  was  nearly  two  miles  out  to  sea,  whero 
there  cannot  be  a  several  fishery.  There  was  no 
evidence  given  by  the  prosecutor  at  the  trial  that  the 
locus  in  quo  was  part  of  a  several  fishery,  and  no  title 
on  liis  part  was  produced    by  grant  or  ptescription. 
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And  area  if  there  wen  endene*  •(  a  sevenl  6sher7 
existing  in  the  loau  in  quo,  the  oonvieted  parties  had 
insisted  on  a  bond  ji/U  right  to  fish  there  for  herrings 
and  other  fish.  There  was  nothing  more  proTsd 
agaiast  the  parties  conricted,  than  that  thej  had  been 
pSkty  of  an  alleged  trespass,  and  ;et  the  magistrates 
nAiscd  to  dismiss  the  ease  on  the  prisoner's  applica- 
tJoD  thoogh  tlief  offered  to  gire  security  for  costs, 
and  to  defend  a  civil  action  if  the  prosecators  would 
ao  proeeed  against  them.  Tbe  allegations  of  prose- 
cntor'a  attorney  has  lieen  contradicted.  What  a 
nveral  fisberf  is,  is  de6ned  by  5  &  6  Vict,  c  106, 
a.  94,  and  the  penalties  for  infringing  on  tbe  rights  of 
ctlaer  parties  to  sach  several  fisheries,  are  enacted  by 
11  &  12  Viet,  c  92,  s.  41,  and  the  only  way  that 
tbe  alleged  oSence  can  be  brought  home  to  anyone,  is 
ky  refeteoca  from  the  latter  to  tbe  former  section,  and 
so  far  there  is  do  doubt  as  to  inland  fishery ;  but  tbe 
13  &  14  Vict.  0.  88,  raises  doubts  as  to  fisheries  in 
the  aea,  and  if  any  aeveral  fishery  existed  in  this  case, 
it  was  a  sea  fishery.  Tlie  13  &  14  Vict  c.  88, 
L  1,  gives  a  further  definition  of  a  sereral  fishery. 
Bat  the  pensl  provision  can  only  be  enforced  under  the 
It  &  12  Vict  in  case  the  5  fie  6  Vict,  is  read  with 
it,  for  there  is  no  new  penal  provision  referable  to  the 
altered  definitions  in  the  13  &  14  Vict.  The  magis- 
trates bad  no  jarisdiction,  when  there  was  a  hooA  Jidt 
«Iaiin,  as  to  title  made  by  the  persons  prosecuted. 

Paley  on  Convictions,  188; 

Rtg.  T.  Daynm,  7  Ellis  &  Bl.,  672 ; 

Gtagnne  t.  Knight,  Cox's  C.  C.  Cas.  47 ; 

Sy.  T.  JvMtices  of  Dontgai,  5  Ir.  Jor.  N.S.  185. 

ChatlerUm,  Q.  C.  (with  him  F.  Fa&ner)  contra.— 

Tbe  qoestion  is,  whether  the  magistrates  had  jnrlsdio- 

dietioo.     It  has  been  already  decided  that  there  was  a 

MTcral  fishery  in  tbe  loeas  m  quo,  and  this  is  not  the 

Slaee  to  iaqniia  into  the  propriety  of  that  decision. 
y  the  Fishery  Act,  eompUints  of  this  kind  are  to  be 
bioaght  in  the  first  place  before  the  petty  sessions, 
5  &  6  Viet  c  106,  s.  99  ;  and  if  the  parties  are  dis- 
satisfied vrith  the  rule  made  by  the  magistrates,  they 
may  appeal  to  the  quarter  sessions.  Other  parties 
were  ooaricted  on  the  same  day  of  a  similar  offence, 
and,  in  addition  to  this,  there  was  quite  evidence 
enough  pndnced  at  the  trial  that  the  piosecntor  had 
a  good  title  to  said  several  fishery;  there  was  the 
patent  to  tbe  Boyd  family,  the  lease,  tbe  affidavits,  and 
the  previous  convictions  to  establish  the  jurisdiction, 
and  tbe  aseertion  of  title  on  the  part  of  the  defendants, 
as  agaiflst  tbe  prosecutor,  was  only  for  the  purpose  of 
«iiating  the  jnnidietion : 

BriOttin  T.  Kinnairi,  1  Brod.  &  Beg.  432 ; 

Reg.  1.  Bolioa,  1  Q.  B.  66  ; 

Jleg.  T.  Dofmam,  7  EL  &  Bl.  672 ; 

CTNtar.  Allen,  9  Ir.  Com.  Law,  132. 
The  CoDBT  was  unanimous  in  their  judgment,  which 
sras  delivered  by  tbe  C.  J.,  to  the  effect  that  they 
belieTed  tbe  convicted  parties  bad  acted  in  the  ezer- 
eise  of  a  ioni  fide  cUim  to  a  right  to  fish  in  the  locat 
as  JKO,  and  tbey  directed  tbe  eer(torar>  aceordingly. 


Fndufi,  April  25,  1862. 
Lu>TD  V.  Thb  Limbbick  and  Watbbford 

BaILWAT  COMPAMr. 

HaOtBOf  and  Canal  TraffioAel,  17  #  18  Vict.  c.  31— 
Railwoji  Company  Carrien — Conveganee  of  live 
stock — Special  contrae^Seaeonailenui  of  eon- 
dition*. 

A.  fecial  eontraet  for  the  eonveganee  of  horiet  bg 
railwag  mu  ligned  bg  the  perion  tending  them, 
vkerebg  il  tool  agreed  that  the  deftt.  thoiUd  in  no 
ease  be  retpontUte  for  the  deliterg  oftaid  horu* 
at  oMf  particular  time,  and  thould  befirtefroM  all 


liabilitg  teith  retpeet  to  thtm,  whether  in  loading  or 
unloading  during  conseganee,  or  whUe  in  the  eom- 
pang't  vehidet  or  on  tkar  premitts.  Thit  contract 
viae  contained  in  a  printed  form,  and  was  called 
condition  A.  Under  condition  B.,  at  a  higher  rate, 
the  eompang  were  to  he'.'  -^Vefor  any  injurg  pointed 
out  at  deUverg.  Pit.  paid  at  lower  rate.  The 
horsee  were  injured  in  trantit  bg  the  rail,  and  the 
special  contract  was  pleaded  in  defence  to  an  action 
for  damages.  To  this  there  was  a  replication  bg 
pit,  and  on  demurrer  to  the  rq>lication  it  was 
Held,  that  condition  A.,  bg  itself,  was  unreasonable, 
and  that  the  eontraet  could  otdg  be  made  reasonable 
in  case  the  alternative  condition  B.  were  reasonable  ; 
that  condition  B.  was  unreosonoifa  in  obliging  tite 
parig  to  point  out  the  injurg  at  the  time  of 
unloading,  and  contequenllg  that  the  contra^  im* 
tpireosonoi/e. 

This  was  an  action  for  800^  damages  for  injuries 
sustained  by  tbe  pit's  horses  while  in  the  charge  of 
of  the  defts.,  and  for  breach  of  contract.  The  sum- 
mons and  plaint  contained  three  oounts,  namely,  first 
connt,  that  the  defts.  were  carriers  from  Limerick  to 
tbe  Limerick  Junction  Bulway  station;  that  as  such 
carriers  tbey  received  seventeen  hones  from  the  pit  to 
be  carried  for  reward  to  the  Limerick  Junction  Rail- 
way station,  and  there  delivered  within  a  reasonable 
time.  Breach  thereof  alleged.  That  the  said  horses 
were  injured,  owing  to  tbe  want  of  due  care  on  tbe 
part  of  tbe  defts.  Second  oount,  that  the  defts.  agreed 
with  the  pits,  to  carry  seventeen  horses,  and  deliver 
them  as  in  first  cotmt  mentioned.  Averment  of  con- 
ditions precedent  Breach  thereof  alleged,  whereby 
said  horses  were  injured.  Third  count  that  defts. 
being  carriers  contracted  to  carry  said  horses  as  in 
first  connt  mentioned,  and  deliver  tbem  in  time 
to  reach  Dublin  same  day.  Breach  thereof  and 
negligence  alleged,  whereby  said  horses  did  not 
reach  Dnblin  till  the  close  of  the  ssme  day,  and 
were  thereby  injured.  Damages  SOOl.  Six  defences 
were  pnt  in,  vis.,  first,  for  a  defence  to  the  first, 
second  and  third  counts,  and  to  each  respectively  that 
the  pit.  did  not  deliver  to  tbe  defts.  said  horses 
for  the  purposes,  and  on  the  terms  alleged.  Second, 
further  defence  to  the  first  count,  that  defts.  did 
carry  said  horses  from  Limerick  to  the  Ljmerick 
Junction  Station,  and  there  delivered  same  within 
reasonable  time,  taking  due  care  thereof.  Third, 
further  defence  to  the  second  count,  same  as  last 
defence,  omitting  allegation  of  due  care.  Fourth, 
futber  defence  to  third  connt,  that  defls.  carried  said 
horses  to,  and  delivered  them  at,  the  Limerick  Junction 
Station,  at  such  an  early  hour  on  the  day  of  their 
departure  from  Limerick  that  they  were  there  in  anffi- 
cient  titce  to  be  carried  thence  to  Dnblin,  so  that  tbey 
should  reach  Dublin  before  tbe  close  of  the  same  day. 
Fifth,  fnrther  defence  to  tbe  first,  second  and  third 
counts,  and  to  each  of  tbem,  that  sud  horses  were 
received  by  defta.  from  pits,  to  l>e  carried  by  defts. 
as  aforesud  at  a  certain  special  rednced  rate  of  charge, 
and  under  and  subject  to  a  certain  eontraet  mi^e 
between  the  pits,  and  the  defts.,  and  signed  by  the 
pit,  whereby  it  was  agreed  that  the  defts.  should 
in  no  case  be  responsible  for  the  delivery  of  said 
horses  at  any  particular  time,  and  should  be  free 
from  all  liability  in  respect  of  them,  whether  in 
loading,  unloading,  during  conveyance,  or  while  in  the 
company's  vehicles,  or  on  their  premises,  and  that 
said  injuries  compluned  of  occurred  at  some  of  these 
times  aforesaid.  Sixth,  further  defence  to  first,  second 
and  third  counts,  sod  to  each  of  them,  that  defts. 
carried  said  horses  as  aforesaid  with  due  care,  within  a 
reasonable  time,  and  without  delay  or  detention,  and 
that  alleged  injuries  did  not  occur  by  neglect,  default, 
or  breach  of  dnty  on  part  of  defts.  It  appeared  that 
before  the  pit  delivered  the  hones  at  the  railway,  ha 
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mote  a  letter  to  the  atatiOD  master,  at  Limerick,  re- 
qnesting  to  know  whether  his  hones  conld  be  forwarded 
to  the  Limerick  Junction  station  in  time  to  reach 
Dablin,  and  be  shipped  to  England  the  same  daj,  to 
wliich  the  station  master  replied  bj  a  memorandam, 
that  "  the  horses  might  be  sent  for  the  special  8  a.m. 
train  next  daj."  The  primed  form  to  be  filled  b;  the 
sender  of  live  stock,  purported  to  be  signed  by  Mr. 
Whiteside,  the  plk's  aasistaot.  It  was  not  signed  hj 
him,  thongh  it  was  bj  the  clerk  nnder  his  aatbority, 
bat  Mr.  Whiteside  had  no  anthority  to  depute  a  third 
person  to  4o  so.  Libert j  had  been  obtained  by  the  pit. 
to  reply  to  the  fifth  defence,  that  the  contract  in 
defence  mentioned  was  contained  in  the  printed  form 
presented  for  signature  at  the  time  the  horses  were  le- 
oeived,  setting  out  said  printed  form  in  full,  and 
averring  that  such  contraot  is  nnjnst  snd  nnresson- 
able.  Beplieation  accordingly  to  fifth  defence.  The 
printed  form  referred  to  contained  a  statement  of 
two  rates  of  charge  and  conditions  referrable  to  each 
respectively.  Condition  A.,  for  the  lower  rate,  ab- 
solved the  company  from  all  liability  in  respect  of 
•aid  horses.  Condition  B.,  attached  to  the  higher 
Tate  of  20  per  cent,  extra,  was  that  the  company 
would  not  be  liable  for  any  injories  nnless  it  was 
pointed  ont  to  the  company's  agent  at  the  time  of 
onloading;  that  the  company  should  not  be  responsible 
for  the  delivery  of  horses  at  any  particular  time,  or 
for  any  particular  market  or  raos  meeting :  that  the 
company  would  not  be  liable  for  more  than  the  value 
of  horses  specified  in  the  Railway  or  Canal  Traffic  Act 
1854,  unless  the  excess  of  such  horses'  value  be 
declared  at  time  of  delivery,  and  there  will  be  a  charge 
of  5  per  cent,  extra  on  such  excess  of  value.  The 
ticket  to  be  given  up  on  arrival.  The  pit.  had  paid  at 
the  lower  rate.  To  this  replication  the  defts.  filed  a 
demurrer  that  it  did  not  disclose  ground  of  reply  to 
fifth  defence,  good  in  substance,  because  it  afiects  to 
pot  in  issue  matter  of  law  and  judicial  opinion  only, 
and  because  it  is  immaterial  whethsr  such  contract  be 
just  and  reasonable  or  not,  and  because,  if  material, 
the  justice  and  reasonableness  thereof  sufficiently 
appears  by  the  terms  thereof,  and  by  the  facts  of  said 
defence,  and  because  the  pit.,  by  admitting  existence 
of  said  contract  signed  by  himself,  and  by  withdrawing 
question  as  to  reasonableness  thereof  from  inquiry,  is 
estopped  from  averring  that  it  is  not  just  and  reason- 
able. The  demurrer-book  contained  the  following 
points: — I.  That  the  question  whether  said  contract 
was  just  and  reasonable  can  only  be  material  under  the 
provisions  of  the  Railway  and  Canal  Traffic  Act  1854, 
and  it  does  not  appear  whether  the  pit.  has  relied  on 
said  Act  in  bis  pleadings.  2.  That  even  if  the  pit. 
does  rely  on  said  Act,  the  gist  of  the  action  is  not 
for  any  loss  or  injnry  within  the  said  Act. 
3.  That  even  if  the  gist  of  the  action  were  for 
such  loss  or  injnry,  it  would  be  immaterisl  whether 
snch  contract  be  jnst  and  reasonable  or  not.  4, 
That  if  the  justice  or  reasonableness  of  such  contract, 
or  of  any  of  the  conditions  thereof,  be  material,  they 
sufficiently  appear  by  the  terms  thereof,  and  the  facts 
in  said  defence  stated.  5.  That  the  pit.  by  admitting 
the  existence  of  said  contract  signed  by  himself,  and 
by  withdrawing  the  question  of  the  reasonableness 
thereof  from  inquiry  at  the  trial,  is  estopped  from 
averring  that  it  is  not  jnst  or  reasonable.  6.  That  the 
second  breach  in  the  first  paragraph  discloses  no  ground 
of  action  good  in  substance  ;  because  no  duty  is  shown 
in  the  defts.'  to  prevent  said  horses  from  being  fright- 
ened, and  the  residue  of  said  count  is  answered  by  the 
third  condition  of  said  contract  without  any  question 
of  justice  or  reasonableness.  7.  That  the  allegations 
of  injnry  in  the  first,  second,  and  third  paragraphs 
respectively  is  remote  and  disconnected  from,  and  no 
part  of  the  gist  of  the  action,  which  is  answered  by  the 
third  condition  as  aforesaid.    8.  That  the  replication 


is  bad  for  referring  to  the  jniy  mere  matter  of  law  and 
of  judicial  opinion. 

W.  Bogd  (with  him  SuttivoH,  Serjt.  and  Chattertoitr. 
Q.C.)    in    support    of  tho  demurrer. — ^The  condition 
embodied  in  the  contract  is  reasonable,  and  the  question 
in  the  case  of  M'Maaui  v,  Tha  Lancathin  and  York- 
thin  Railmtf  Coa^pang,  4  Hurl.  &  Nor.  327,  does  nob 
hear    on   this  one;    it  is  distinguishable  in    everjr 
point.    The  party  bringing  the  goods  to  the  railway 
have  the  option  of  paying  either  the  low  or  the  high 
rate ;  and  ii  he  knowingly  pays  the  low  rate,  he  is- 
barred  from  afterwards  questioning  the  condition,  which 
is  a  rsasonable  one.    The  Railway  and  Canal  Traffic 
Act  was  passed  to  facilitate  the  transport  of  horses^ 
and  any  contract  signed  nodsr  it  nnst  be  taken  to  b» 
reasonable : 

Shau  r.  The  Torh  and  Iforth  MUOmd  Bmboajf 
Company,  13  Q.  B.  347. 
DlUim  (with  him  J.  E.  WiJth,  Q.C.)  contra.— Th» 
Land  Carriers  Act  was  passed  to  relieve  osrriers  of 
embarrassments,  and  all  cases  decided  before  th« 
passing  of  the  Railway  and  Csnal  Traffic  Act,  17  &  IS- 
Vict.  c.  31,  are  dehors  consideration  here : 

Carr  v.  Lancashire  and  Torkthire  Raihoay  Com- 
pang,  7  Ex.  707,  was  decided  in  1852; 

Coggs  V.  Barnard,  Smith's  Lead.  Cas.  1,  147  ; 

Simom  v.  Great  Wettem  Railietti/  Compmf^ 
18  C.  B.  805; 
are  not  to  be  reconciled  with  iPSfanui  case,  4  HnrL  Ss- 
Nor. ;  and  Harrison's  case,  6  E.  Jnr.,  do  not  bear  on 
the  present  one.  The  qnestion  is,  whether  the  twtx 
conditions,  separately  or  together,  can  be  considered  by 
the  court  as  just  and  reasonable.  The  condition  Al 
cannot  be  regarded  as  reasonable,  and  no  additional- 
charge  superadded  can  make  it  reasonable.  Ko  ona- 
can  make  a  contract  and  hold  ont  that  he  is  not 
liable  on  the  face  of  it.  What  is  tha  meaning  of  con.^ 
dition  B.?  That  the  company  is  not  to  be  liable  for 
injury  unless  pointed  ont  at  the  time  of  delivery,  t.  e. 
when  it  is,  and  necessarily  must  be  unknown.  The- 
four  authorities — Pariingdon's  case,  1  Hurl.  &  Nor., 
decided  in  18.56  ;  Wise  v.  Great  Western  Railaay,  1 
Hurl.  &  Nor.  63,  in  1856 ;  Simons  v.  Great  Weslerrs- 
Railwat/,  same  year ;  and  ififanus  case  in  the  Court 
of  Ex.,  cited  in  argument  on  the  other  side,  cannot  ho 
supported  since  the  decirion  of  the  latter  case  in  the- 
Ex.  Ch.,  4  HnrL  &  Nor.  327.  But  the  condition  B.  is 
equally  unreasonable,  and  the  contract  falls  to  the- 
ground. 

The  following  cases  were  referred  to  in  the  argu- 
ments:— 

Shaa  V.  The  York  and  Norlh-Weitem  BaUwatf 
Company,  13  Q.  B.  347; 

Pardington  v.  South   Wales  RaibBoy  Company, 
1  Hurl.  &  Nor.  392 ; 

Barrison  v.   The  London,  Brighton  and  South- 
Coatt  Bailway  Company,  6  E.  Jnr.  954 ; 

Lewis  V.  The  Great  Western  Railway  Company^ 

5  Hurl.  &Nor.  867; 

Seal  V.  South  Devon  Railvay  Company,  5  Horl. 

6  Nor.  875;  8.  c.  29  L.  J.,  N.  S.,  441  ; 
Philip  V.  Edwards,  3  Hurl.  &  Nor.  813 ; 
Phillips  V.  CUtrk,  2  C.  B.,  N.  S.,  620 ; 
Simons  v.  Great  Weuem  Railxay  Company,  2 

C.  B.,  N.S.,  620; 
Peck  V.  North  Staffordshire  Railway  Compaiu/, 

29  L.  J.,N.S.,  Q.  B.  97; 
Ransome  v.  Eastern  Counties  Railway,  8  C.  B., 

N.  S.,  709 ; 
Lyons  v.  Mills,  5  East  428 ; 
M'Cance  v.  London  and  Iforlh-Westem  Rmhcojf 

Company,  6  £.  Jar.,   N.  S.,  1304 ;   s.  c   S 

L.  J.,  N.  S.,  Ex.65; 
Times  Fire  Imurance  Company  v.  Baake,  2S 

L.  J.,  N.  S.,  Ex.  317.  Cur.  adv.  mUt. 

May  ith. — By    the    Oovbt.— We    disallow    th» 
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ibaiarrer  in  tiiis  csm  oo  tbe  grOBodi  that  tbt  condi- 
tkm  A.,  as  it  standi  bj  itaelf,  waa  an  nnreaaonabl* 
-on*,  and  that  the  contract  for  conrajranea  could  only 
be  made  reaaonable  in  caae  the  altematire  condition  B. 
ir«re  reaaonable;  and  aa  that  part  of  the  oondition  B. 
wbicfa  obliged  the  partjr  to  point  out  at  the  time  of  nn- 
loading  any  injories  tbe  animals  might  have  soatained 
in  their  transit  or  conreyanae  was  unreasonable,  and 
tbarefore  tbat  tbe  contract  was  nnreasonable. 
Agent  for  tbe  pit,  R,  D.  Kant, 
Agents  for  the  deifis,  F.  and  E.  iforgaa. 


COTJBT  OF  PBOBATB. 

■epertad  br  V.  B.  Mrusa,  Esq.,  LL.O.,  Barrlster-at-Law. 

FoKsicB  «.  MuBPRT,  and  in  the  Gooda  of  Mubphy. 
JdauuutratioH — Craditor — Next    of   Ka — Coats — 

Udmatiitralitm  rrfiued  to  a  ere£tor  vko  tad  cited 
aen  of  kin  to  accept  and  re/tae,  though  the  tttate 
so*  iMolveat,  and  conriierabla  ddag  on  the  part 
^f  next  of  Ian  in  applging  for  a  grant  had 
oeewred;  btU  m  evA  ca$e  the  aiditor  teat  allowed 
hit  eettt  out  of  the  ettale. 

Dr.  MUler,  on  behalf  of  tbe  pit,  moved  for  liberty 
-to  apply  for  and  obtain  letters  of  administration  of  tbe 
goods  of  the  deceased,  or  if  that  ahonld  not  be 
gTSBtad,  then  that  the  deft  should  be  ordered  before 
Jm  extracted  a  grant  to  pay  the  costs  inonrred  by  the 
pit  in  the  proceedings  lie  had  taken  in  order  to  get 
such  grant,  or  in  default  that  the  pit  might  get  tbe 
gnat  It  appeared  from  the  affidavit  of  tbe  pit  that 
tha  daeeaaed  bad  died  in  the  beginning  of  Nov.  1862, 
'in  Franoe,  intestate,  leaving  a  widow  and  fbnr  children 
liiB  nrviving,  one  of  whom  is  tbe  deft.,  who  was 
permanently  resident  in  England.  The  deceased  died 
greatly  embarrassed,  far  luyond  any  assets  be  left 
Thtze  were,  however,  assets  amoonting  to  1002.  in 
Ireland.  Tbe  pit  bad  in  1853  recovered  against  the 
deeejwed  in  the  Q.  B.  a  judgment  for  18/.  lU.  6d., 
bat  baviog  been  driven  to  take  prooeedings  on  bis 
jodgment  it  now  amonntad  to  55^.  17s.  Uti  On 
tb*  3rd  March  1863  tbe  deft  and  the  other  next  of 
kin  and  the  widow  of  tbe  deceased  were  duly 
asrred  with  a  citation  on  behalf  of  the  pit  to 
accept  or  refuse  letters  of  administration  of  tbe 
.goods,  &a,  of  the  deceased,  otherwise  to  show  cause 
why  the  same  should  not  be  granted  to  tbe  pit ;  and 
«o  tba  2nd  May  1863  the  deft,  appeared  and 
aaoMntad  to  accept  the  grant  As  to  the  first  part 
«f  tbe  motioo,  it  was  laid  down  by  Sir  John  Nichol,  in 
Wett  V.  WUijf,  3  PhiL  374,  that  a  next  of  km,  when 
he  has  no  interest  and  where  the  estate  is  insolvent, 
may  be  axdnded.  Several  cases  are  cited  in  that 
•e«e,  pp.  380  and  381,  exactly  in  point,  where  tbe 
widow  and  next  of  kin  were  paased  over  in  favour  of 
enditon,  and  where  the  debts  exceeded  the  assets; 
aod  in  Withf  v.  Maaglet,  10  CL  &  F.  248,  thoM 
caaes  were  approved  of  by  Lord  Cottenham.  The 
tiglit  of  the  next  of  kin  is  not  a  legal  but  a  beneficial 
xight,  having  r^ard  to  their  interest,  different  from 
that  of  an  executor  who  cannot  be  passed  over.  With 
respect  to  the  second  branch  of  the  motion,  if  the 
eooTt  ^Mold  not  tbiuk  tbe  pit  entitled  to  the  grant,  he 
is  elsarly  entitled  to  his  costs.  Tbe  next  of  kin  delayed 
aa  long  that  be  was  bound  to  issue  tbe  citation,  and 
six  months  has  been  held  snch  delay  as  entitled  the 
creditor  issnmg  a  eitaUon  to  bis  costs  :  (Cofa  v.  Sea, 
3  PhiU.  428.)  It  is  not  said  there  that  tbe  costs  were 
given  oat  of  the  estate ;  on  the  contrary,  it  would  appear 
{ram  Sir  John  Kichol's  language — vis.,  "  It  was  the 
doty  of  the  next  of  kin  to  have  taken  oat  this  rtpre- 
•estation  earlier ;  ths  creditor  has  been  compelled  to 
take  these  steps  to  recover  his  debt,  be  ia,  I  think, 
antitiad  to  his  expenses" — as  if  the  next  of  kin  was 


ordered  to  pay  them.  In  the  Goods  ofSpittg,  16  Jur. 
92,  they  were  also  in  a  similar  ease  ordered  by  Dr. 
Lnshingtou ;  but  as  the  learned  advocate  who  applied 
on  behalf  of  tbe  creditors  only  asked  for  them  out  of 
tbe  estate,  perhaps  they  were  so  given  there.  No 
other  creditor  has  applied,  as  it  is  understood  tbat  the 
most  of  tbem  are  protected  by  policies  of  insurance. 

Dr.  B<Ul,  Q.  C,  for  the  deft,  resisted  tbe  motion. — 
The  next  of  kin  had  a  right  to  tbe  grant,  unless  ex- 
cluded by  settlement  or  the  like,  but  there  might  be 
many  duties  for  tbe  administrator  in  tbia  case  to  dis- 
charge, though  tbe  estate  of  the  deceased  appeared 
insolvent,  and  it  was  not  desirable  that  a  atranger 
should  be  mixed  np  in  his  family  transactions. 

Keatisoe,  J. — There  may  be  a  good  deal  to  do  re- 
specting the  policies  of  insurance,  and  I  do  not  con- 
sider that  I  can  pass  over  the  right  of  the  next  of  kin 
in  this  case  ;  but  aa  regards  tbe  plt.'a  costs,  I  think 
he  is  entitled  to  them,  but  only  out  of  the  estate. 
I  will  therefore  order  that  the  deft,  be  at  liberty 
to  apply  for  administration,  and  tbat  he  do  ex- 
tract within  fourteen  days  from  this  date,  and  in  de- 
fault, that  without  farther  order  tbe  pit  be  at  liberty 
to  extract,  and  that  he  be  paid  out  of  the  estate 
the  sum  of  12t  as  and  for  his  costs. 

Order  aeeordiagbf. 

[ATofe. — In  this  ease,  probably,  the  form  of  the  cita- 
tion had  some  weight  on  the  court,  it  being  to  accept 
or  refuse,  &o.,  whicb,  in  Nevin  v.  Netin,  Milw.  569, 
was  held  an  admission  of  the  right  of  the  party  cited, 
and  an  estoppel;  bat  for  that  the  authorities  cited 
would  appear  condnsive,  that  if  the  estate  is  clearly, 
aa  it  was  in  this  case,  insolvent,  a  crediU)r  would  be 
preferred  to  a  next  of  kin.  Perhaps  in  similar  oases 
tbe  citation  should  be  only  "to  show  cause  why  ad- 
ministration should  not  be  committed  to  A  B."] 

Kelly  e.  Kelly. 
Adminittration —  Widow — Joint  grant. 
It  it  no  ground  for  patmg  over  the  widow  in  the 
choice  of  an  adnunittrator  that  the  atttit  eontitt 
prindpaUy  of  a  farm,  which  would  require  the 
tuperin^ndenee  of  an  active  and  intetligent  farmer 
-—the   widow   being  advanced   in    l^/e: — a  Joint 
grant  never  forced  by  the  court. 
Dr.  Towntend,  for  Anne  Kelly,  the  widow  of  the 
deceased,  intestate,  moved  for  liberty  to  apply  for  and 
obtain  a  grant  of  letters  of  administration  of  the  goods, 
&a  of  the  deceased.     Tbe   deceased  was  a  tanner 
possessing  eighty  seres  of   land,  and  left   a  widow, 
but  no  cbildrsn.     Tbe  deft  is  a  brother  of  the  de- 
ceased, and  one  of  his  next  of  kin ;  and  there  were 
several  minors,  the  children  of  a  deoeased  sister.    No 
ground  for    passing   over    the    widow  was  msde,  as 
though  advanced  in  life  she  was  quite  competent  to 
direct  the  farm  to  be  sold  and  to  divide  the  produce, 
and  would  give  ample  security. 

Dr.  Ball,  Q.C.— It  would  be  more  for  the  advantage 
of  all  parUes  that  the  farm  should  be  cultivated  and 
not  sold  yet,  as  there  was  a  depreciation  at  present  ia 
the  value  of  land;  and  therefore  it  would  be  mors 
deairable  that  the  deft,  who  represented  all  the  next 
of  kin,  and  was  a  competent  farmer,  should  have  the 
grant,  or,  at  all  events,  that  be  should  be  joined  in  the 
grant  with  the  widow,  who  was  advanced  in  life  and 
not  competent  to  manage  tbe  farm. 

Keatihoe,  J.— The  deft  wants  to  ooeroe  the  pit. 
to  give  np  her  own  judgment  as  to  ths  propriety  of 
selling  the  farm  or  not ;  and  unless  on  conaent  tbe 
court  never  forces  a  joint  grant  I  will  therefore  give 
tbe  pit  leave  to  apply  for  and  obtain  in  the  registiy 
letters  of  administration  of  the  goods,  &0.  of  the 
decessed;  and  as  each  party  represents  a  moiety  of 
the  assets,  let  each  party  have  Uieir  coets  out  of  tha 
esUte.  Ords^  aeoordmalf. 
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Re  CUABLKS   Lystbr. 


[Irklahd. 


C0T7BT  07  BANKBUFTOY  AND 
ZNSOLVENCT. 

Beported  by  Joux  I.Evr,  Eaq.,  B«rrister4tt-L»w. 

Re  Charles  Lystbb. 
Final  examination — Want  of  proper  boohs — Fabri- 
cated etatement  of  aceounU,  with  a  view  to  gain 
indulgence  and  freek  credit —  GenenJ  taiecondnct 
with  regard  to  former  partner. 
Where  the  bntinett  of  a  partnerthip  toai  proeperoa* 
up  to  the  time  of  dietolution,  when  one  partner  went 
aut  a{p<m  <m  arrangement  that  he  wa$  to  te  secured 
an  anmtitji,  no  portion  of  which  was  ever  paid, 
atlhotigk  the  outgoing  partner  was  obliged  to  fie  a 
bill  to  raise  the  amount ;  and  where  regular  boohs 
were  discontinued,  and  accouuti  hept  on  sUps  of 
paper,  the  inference  is  that  it  wasdonefor  a  fraud- 
ulent purpose.  If  a  trader  tabmits  fabricated 
accounts  for  the  purpose  of  obUmdng  forbearance 
and  fresh  crtdil,  and  is  guilty  of  crimintd  acts, 
the  court  is  not  bound  to  pass  the  examination, 
although  he  mag  fultg  aceount ;  but  where  regular 
boohs  are  not  kept,  and  the  entire  accounts  are  not 
satisfactorg,  it  is  evidence  that  a  true  disclosure  has 
not  been  made,  and  the  examination  will  be  ad- 
journed sine  die, 

Th«  btnkropt  bad  bam  a  wine  merchant  in  Fleet- 
■treet,  and  aaoceeded  Mr.  Forlong,  with  whom  he  had 
prerional;  been  in  piirtnenhip.  The  case  had  been 
two  or  three  times  before  the  court,  for  the  purpose  of 
passing  the  final  examination,  wliich  had  been  op- 
posed by  Mr.  Furlong,  on  the  ground  of  fraud  and  the 
want  of  proper  books  to  Touch  his  dealing  and  trans- 
actions. 

Heron,  Q.  C.  sod  Leech  appeared  for  Mr.  Forloog. 
PurceU  appeared  for  the  Royal  Bank,  who  oppoaed 
on  the  ground  of  bis  baring  made  to  them  a  falje  and 
fraudulent  representation  of  the  state  of  his  affairs, 
and  that  bj  using  a  fabricated  statement,  be  induced 
them  to  stay  proceedings  sgainst  him. 
Keman,  Q.  C.  was  for  the  bankrupt 
Tbs  facts  fuUy  appear  in  the  Judgment 
LntcH,  J.,  in  giring  judgment,  said : — ^Tbis  case  is 
DOW  before  me  upon  the  final  examination  of  the  bank- 
rupt, and  two  parties  principally  object,  to  wit,  namely, 
Mr.  Furlong,  and  the  Boyal  Bank.  As  far  as  Mr. 
Furlong  is  concerned,  the  case  is  one  of  grierous  hard- 
abip  and  oppression.  The  bankrupt  was  formerly  in 
his  employment;  he  afterwards,  baring  sared 
some  money,  was  taken  by  him  into  partnership  in 
the  year  1856.  The  partnership  lasted  until  1859, 
when  it  was  dissolred,  and  articles  of  dissolution 
duly  prepared,  giring  an  annuity  of  2502.  a-year, 
St  least,  to  Mr.  Furlong,  and  making  other  prorisiona 
for  him  with  respect  to  hb  share  of  the  capital  in  the 
concern;  and  it  now  appears  plainly  that  the  trade 
was  a  prosperous  one  up  to  the  time  of  the  dissolution 
of  the  partnership,  and  yet  Mr.  Furlong  has  nerer 
since  been  paid  his  annuity,  but  on  the  contrary,  has 
had  to  pay  enormous  costs  in  an  equity  suit,  and  has 
now  s  bankrupt  estate  to  look  to  for  his  raluable 
trade,  and  his  sncoessfnl  suit,  to  hare  the  partnership 
accounts  settled.  The  result  is,  that  ruin  has  been 
brought  on  all  the  parties,  the  trade  has  been  put  an 
cod  to,  the  property  all  wasted  in  litigation,  and,  in 
my  judgment,  all  mainly  through  the  default  of  the 
bankrupt,  for  the  Court  of  Ch.  has  altogether  placed 
the  bankrupt  in  the  wrong.  It  has  b«tn  remarked 
that  Mr.  Furlong  was  himself  the  pit,  and  that  if  the 
assets  hare  been  wasted  in  litigation,  he  is  to  blame; 
but  the  bankrupt  had  possession  of  all  tbs  property — 
he  bad  ereiythiog  in  his  power ;  be  was  in,  and 
Furlong  was  oat,  and  noleu  Mr.  Furlong  had  sub- 
initted  to  an  unfounded  claim,  he  had  no  other  course 
hut  to  institute  proceedings ;  but  he  did  not  anticipate 


that,  although  successful  in  establisbing  bis  claim,  the 
answer  to  it  was  to  be  insolvency,  and,  judging  by  the 
nature  of  the  defence  made  by  the  bainkrupt  in  this 
suit,  I  do  not  ooosider  that  he  acted  bondjide  in 
those  proceedings.  The  jndgment  of  Master  littoa 
(than  whom  a  higher  authority  csnnot  exist)  has 
remarked  on  the  state  of  the  books,  as  kept  during 
the  partnership.  These  books  were  not  before  me, 
but  ereiy  word  of  that  judgment  with  additions 
thereto,  might  fairly  be  used  in  reference  to 
the  books  of  the  bankrupt  produced  ber«.  Tho 
eridence  taken  in  this  court  shows  the  nature  of  the 
book-keeping  disdoeed  in  this  case.  Regular  books 
were  abandoned — loose  aheets  torn  out  of  books 
adapted  instead — entries  made  said  to  be  taken  from 
others  iu  regular  books,  but  bow  taken  ?  Why,  by 
totally  changing  them.  It  is  said  by  way  of  excuse 
that  the  Chancery  suit  so  occupied  the  time  of  himo 
self  and  his  clerk,  that  the  books  could  not  be  regu- 
larly kept;  but  this  seems  to  me  an  idle  sxcnse,  for 
it  seems  mors  troublesome  to  keep  the  loose  sheet 
accounts  than  to  go  on  with  entries  in  regular  books. 
The  ralne  of  mercantile  books  is,  that  if  truly  kept 
they  record  the  transactions  occurring  in  the  trade^ 
and  give  a  true  history  of  the  trader's  operations,  and 
enable  the  creditors  to  test  the  accural  of  his  state- 
ments made  to  them.  The  moment  they  hear  tbii 
character,  when,  as  here,  they  are  representatires  of 
past  transactions,  made  long  after  this  occurrence, 
when  bankruptcy  may  hare  been  in  view,  they  lose 
all  their  ralue,  and  can  be  only  corers  for  frautls  con- 
templated. So  extraordinary  a  mode  of  book-keeping 
as  was  exhibited  in  this  case,  perhaps  never  was 
shown  to  the  court,  and  it  is  hard  to  say  that  there 
is  a  true  disclosure  by  accounts  kept  in  such  a  way. 
But  as  connected  with  this  accounting  and  mode  of 
book-keeping,  I  think  I  may  properly  refer  to  the 
transactions  with  the  Bojal  Bank.  It  appears  that 
for  some  reason,  not  rationally  explained,  the  bankrupt 
procured  a  statement  of  bis  i^airs  to  be  prepared  for 
him.  It  is  said  he  wanted  to  know  how  be  stood, 
and  accordingly  be  got  this  account  prepared ;  but  the 
primary  item,  namely,  his  profits,  he  himself  states, 
be  got  the  accountants.  Brown  and  Craig,  to  adopt, 
without  eren  testing  its  truth,  and  I  am  somewhat 
surprised  that  the  name  of  Brown  and  Craig  was  pro- 
cured to  such  a  document  as  this,  and  a  formal  aeoomt 
like  this,  which  piimd  facie  imported  that  it  wis 
checked  from  the  books  of  the  trader,  could  be  pro- 
cured from  them  under  the  circumstances  stated. 
Messrs.  Blown  and  Craig  disclaim  all  knowledge  ot 
the  use  that  was  afterwar(iu  made  of  tliat  account,  and 
I  trust  the  disclaimer  now  made  will  prereot  them 
again  from  authenticating  a  similar  document  Tke 
use  to  which  it  was  applied  was,  to  make  a  fall  and 
fraudulent  representation  to  the  Royal  Bonk  of  the 
state  of  bis  affairs,  a&d  the  Royal  Bank  now  makes 
the  charge  against  him  that  be  used  that  fabricated 
statement  to  stay  poceedings,  and  to  procure  (in 
which  he  failed)  fresh  credit  This  case  against  him 
on  the  part  of  the  bank  is  not  denied,  and  I  was  asked 
to  allow  further  accounting  in  order  to  show  oondu- 
sirely  the  real  falsehood  of  the  representation  msde  ; 
for  of  course  he  stands  in  this  dilemma — if  that  ac- 
count were  tme,  he  has  not  yet  accounted  for  hu 
assets;  if  false,  he  made  a  deliberate  mis-statement, 
and  perhaps  some  rague  notion  of  a  decision  saiJ  to 
be  made  by  the  Court  of  Appeal  (and  it  is  a  test  of 
the  propriety  of  such  a  rule),  makes  them  prefer  to 
take  the  latter  altematire,  in  order  to  hare  the  fin^ 
examination  passed.  In  this  court  Be  ^""h  ^ 
It.  C.  R.  Ill,  I  decided  that,  although  I  considered 
the  party  bad  fully  accounted,  yet  that  it  was  By 
bounden  duty  to  adjourn  the  examination  sine  die, 
inasmuch  as  the  conduct  of  the  bankrupt  showed 
fraudulent  dealings  aui  criminsl  acts,  cnlcnlated  t» 
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fequlifj  from  getting  a  certificate  or  going  into  trade 
ipin,  ud  I  purpoaeljr  framed  my  order  go  as  to  have 
tb  qoestion  tried  opon  appeal,  if  the  parties  thonght 
jnfB  to  do  ».  Theis  was  wma  deeiaion  in  Burke't 
em  not  ]tl  reported,  and  I  cannot  sa/  what  it  is. 
Imy  ox,  no  doabt,  mnat  be  tested  bj  its  own  merits, 
ioii  the  pecaliar  facta  and  circamstances  connected 
(itli  it ;  bat  I  will  never  believe,  unless  coerced  by  a 
Bjierior  antliority,  that  no  matter  what  fraud  or  crimes 
1  tndcr  maj  commit,  if  he  boldly  comes  into  court  and 
ttfauwledgea  them,  he  is  bound  to  have  bis  ezami- 
aitka  pissed,  get  his  certificate,  and,  after  the  lapse  of 
•  eeitiiii  time,  get  into  trade  again.  la  my  opinion 
mt  csonot  be  the  law  in  this  country ;  however,  that 
fiotian  is  sot  necesaarily  iuvolved  in  the  present  case. 
Ai  to  the  light  of  the  court  to  adjoorn  the  examination 
au  de.  the  power  of  the  court  is  perfectly  general,  as 
pte  by  the  140th  section,  and  must  be  applicable  to 
a  on  like  this,  or  else  this  court  would  be  put  in  the 
foition  of  giving  a  false  character  and  giving  falsa 
MioMiiy,  in  a  manner  prejudicial  to  the  law  and 
Anive  to  justice.  In  this  case,  however,  I  cannot 
ctrtify  that  the  bankrupt  has  fully  accounted ;  he  has 
M  books  to  verify  his  transactions,  and  it  is  possible 
tbt  there  may  be  many  transactions  not  now  recorded, 
it  boob  kept  in  the  way  in  which  they  were  kept.  I 
m  lot  satisfied  with  the  aooonnting,  because  I  have 
■»  tat«n  basis  to  act  upon  in  taking  the  accounts, 
iiii  I  do  not  see  a  reasonable  ground  for  adopting  the 
•titimmts  of  the  large  losses.  I  see  a  heavy  and  ex- 
fosre  equity  cnit  provoked  and  litigionsly  carried  on 
t7  tbe  bankiupt,  to  the  ruin  of  himself  and  bis  former 
futotr.  I  see  deliberation  in  framing  a  false  account, 
ud  pncsring  for  it  the  false  credit  of  the  accomitanta' 
"at  thereto.  I  see  this  done  fraudulently.  I  will 
otcr  my  judgment  as  to  this  fraud  on  the  minutes, 
lid,  coosidering  all  the  circumstances  of  the  case,  I  will 
*^joiim  this  examination  sine  die. 


CONSOIiXDATED  OHAUBEB. 

ifttM  by  E.  W.  Miuaa,  Esq.,  LL.D.,  Barrlster^t-Law. 

TVieufoy,  March  10. 
(Before  Mohahan,  C.  J.) 

HCOHES  V.  MUBRAT. 
iUontey— Costs — Jle/erence  to  taxatioa  qfter  twelvt 

months — Special  circumstances. 

Tf^itrt  an  action  has  been  brought  by  an  attorney  for 

a  nm  of  6S{.,  balance  of  untaxed  costs,  more  than 

ti^e  months  after  the  delivery  of  the  bill  thereof; 

•ad  ii  appeared  that  before   action   brought,   the 

etltrney  had  ojered  to  take  a  swnofAOl.  in  full  i 

Bdi,  thai  it  mu  a  proper  ease  for  a  r^erenee  for 

taxation,  and  the  special  circumstances  acre  suffi- 

aat,  under  the  12  ^  13  Vict.  c.  33,  ».  2. 

(fDriseotl,  on  behalf  of  the  deft.,  moved  that  the 

pooedings  in  the  action  be  stayed,  and  for  a  reference 

to  Uxation   of  the   bill  of  costs,  the  subject  of  the 

vtMa,  the  defl.  offering  to  lodge  the  money.    The 

«»ti  were  incurred,  and  the  bill  duly  delivned,  up- 

^tis  of  twelve  months  prior  to  the  commencement  of 

^  action  ;  but  it  appeared  from  the  affidavit  of  the 

•oft.,  that  prior  to  the  bringing  of  the  action,  the  pit. 

«d  offered  to  Uke  40/.  in  fall  of  the  amount  claimed, 

»<1  bad  afterwards  served  his  summons  and  plaint  for 

»•  Wl  balance,  viz.,  68i    The  affidavit  also  relied  on 

will-health  of  the  deft,  and  his  absence  on  that 

*e«int  from  town  ;  but  this  was  contradicted  by  the 

PL's  affidavit,  bat  the  offer  to  settle  for  the  iOU  was 

Mdtaied. 


— ,  Q.  C.  (with  him  M'Kemui),  submitted 
!*J»  spedal  circamstances  wer«  shown,  sufficient  to 
f^  an  order  under  the  slatuts  13   &   13  Vict. 


He  Barnard,  H  De  6.  M.  &  0.  359  ; 
Se  Whieher,  13  M.  &  W.  549, 

were  cited.  They  also  urged  that,  if  the  order  shooM 
be  made,  it  should  provide  that  the  pit.  should  hav* 
the  costs  of  taxation  and  (be  coats  of  the  motion, 
even  though  more  than  one-sixth  should  be  taken  o£ 

HoxARAN,  C.  J. — The  mere  circumstance  of  th» 
attorney  here  offering,  just  before  he  brought  his 
action,  to  take  a  sum  of  iOL  in  full,  of  a  sum  of  68A 
and  (hen  bringing  his  action  for  tiie  latter  sum,  is,  id 
ny  judgment,  amply  sufficient  "  special  circumstance  " 
to  bring  the  case  within  the  statute.  Let  further 
proceedings  be  stayed ;  (be  deft,  to  bring  in  and  lodge 
the  sum  of  68/.  within  a  week  ;  refer  the  bill  of  cost* 
to  taxation  ;  and  reserve  the  costs  of  taxation  and  of 
the  motion  for  the  court. 


I^ouse  of  lotus. 

Reported  bj  Jakzs  PATEitioy,  Esq.,  of  tbe  Middle  Temple, 
Barrister-at-Law. 

Tuesday,  July  28. 
Ualcoluson  v.  O'Dea. 
Fishery — Evidence — Ancient    possession  —  Several 
Jishary  in   navigi^le    river — Evidence    of  title— 
Admissibility  of  old  bill  and  answer  m  ChaSKery— 
Admissibility  of  ancienl  lease—Proof  of  title  to 
ancient  fisheiy. 
If.  brought  an  action  against  0.  for  ireakutg  hi» 
several  fishtry  tn  a  public  navigable  river.    At  the 
trial,  M,,  who  was  tenant  of  the  corporation  of  L,^ 
gave  tn  evidence  a  reconveyance  by  P.,  to  the  cor- 
poration of  the  fishery  in  question,  dated  1684,  and^ 
tn   order  to   show   there    had  been  previously   a 
pending  suit  between  P.  and  the  corporation,  each 
claiming  under  conflicting  grants  from  the  Crown^ 
if.  gave  in  evidence  a  bUl,  filed  by  P.  tn  the  Court 
of  Ch.,  against  the  corporation,  with  their  answer-y 
dated  1674.     On  exception  to  this  evidence, 
Beld  (reversing  the  judgment  of  the  Irish  Ex.  Ch.\ 
that  smA  evidence  was  admissible  as  part  of  the 
history  of  the  adverse  claim  of  P.,  which  ended  ia 
P.'s  reconveyance  to  the  corporation. 
At  the  trial,  in  order  to  prove  tlie  ancient  possession 
of  the  fishery,  M.gare  in  evidence  an  assembly  book 
of  the  corporation,  containing  entries  showing  that 
the  fishery  was  then  let  for  certain  rents  to  a  tenant. 
On  exception  to  this  evidence, 
Held  (reversing  the  judgment  of  the  Irish  Ex.  Ch.'}, 
that  such  book  was  admissible  in  evidence,  for  the 
rule  is,  that  ancient  documents,  coming  out  of  the 
proper  custody,  and  purporting,  upon  the  face  of 
them,  to  exercise  ownership,  such  as  a  lease  or  a 
licence,  may  be  givtn  in  evidence  without  proof  of 
possution  or  payment  of  rent  under  then*,  as  being 
in  themselves  ads  of  ownership    and   proof  of 
possession. 
Though  Magna  Charta  made  illegal  all  grants  by  the 
Crown,  of  a  several  ,fishery  in  a  navig<Ale  river, 
which  had  not  been  v»  exittence  tn  the  reign  of 
Henry  II.,  yet  if  evidence  now  be  given  of  long  en- 
joyment ofafUhery  thtre,  to  the  exclusion  of  others, 
of  such  a  character  as  to  establish  that  it  has  been 
dealt  witii  as  of  right  as  a  distinct  and  separate 
properly,  and  there  is  nothing  to  show  thai  its  origin 
toas  modem.  Hie  reasonable  presumption  d  that  it 
became  such  in  due  course  of  law,  and  therefor* 
must  have  been  created  before  legal  memory. 
This  was  a  proceeding  in  error  from  the  judpnent  of 
the  Court  of  Ex.  Ch.,  in  Ireland,  sitting  in  error  from 
the  Court  of  Q.  B.,  in  Ireland,  overruling  tbe  judg.* 
ment  given  in  that  court  in  favour  of  the  pit.,  on  a  bill 
of  exceptions  of  the  defts.,  by  which  they  objected  to 
(he  admissibility  of  certain  documents  given  io  evi- 
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dence  by  the  pit.,  and  that  tbere  iru  no  evidence  to  go 
to  the  jury  in  snpport  of  the  pit's  claim  to  a  aereral 
fisbeiy  in  the  Shannon,  except  in  the  Lax  Weir,  the 
plt.'s  right  to  which  ia  not  in  dispute. 

This  action  was  brangbt  bj  the  pit.  in  error,  against 
the  defts.  in  error,  to  recover  damages  for  the  defts. 
JiaTing  fished  in  and  carried  away  fish  from  the  close, 
«nd  several  fisheries  of  the  pit.  in  the  River  Shannon. 

The  pit.,  in  the  material  paragraph  of  the  plaint, 
■charged  the  defts.  "  with  having  fished  in  a  several 
fishery  of  the  pit.  in  the  Biver  Shannon,  called  the 
'"  Fisher's  Stent,"  extending  from  the  weir  called  the 
X«x  Weir  in  the  east,  to  the  River  Meelick,  on  the 
■west." 

The  Lax  Weir  is  sitoated  in  the  Shannon,  and  is 
about  one  mile  and  a  half  to  the  east  of  and  above 
Thomond-bridge,  in  the  connty  of  the  city  of  Limericlc. 
The  Island  Point  lies  about  half-way  between  the 
Lax  Weir  and  Tfaomond-bridge.  The  river  Meelick 
falls  into  the  Shannon,  near  to  Castle  Donnell,  and  is 
iritbin  a  circle  of  three  miles  round  the  old  walls  of 
the  old  city  of  Limerick.  Castle  Donnell  is  outside 
aocb  circle,  and  is  sitnate  half-a-mile  from  the  river 
Meelick,  and  is  styled  in  the  ordnance  map  Castle 
Donnell.  The  whole  of  the  Shannon  between  the  Lax 
Weir  and  river  Meelick  is  within  the  connty  of  the  city 
of  Limerick,  and  within  the  flax  and  reflux  of  the  tide. 

To  the  above  plaint  the  defts.  pleaded  fonrteen 
defences,  the  substance  of  which  was,  that  the  defts. 
-denied  the  plt.'s  property  in  the  several  fisheries  and 
any  trespass  by  fishing  in  any  several  fishery  of  the 
flu  :  and  they  also  alleged  that  the  locus  i»  quo  was 
«  common  pnblio  fishery,  and  that  it  was  an  arm  of 
the  sea,  or  common  pnblio  navigable  river. 

The  pit.,  in  answer  to  the .  Wtb  and  11th  defences 
Mtting  Dp  a  prescriptive  right  in  the  pnblio  to  fish  in 
the  hcta  m  quo,  as  part  of  an  arm  of  the  sea  or  public 
auvigabte  river,  replied  in  substance,  that  each  of  the 
several  places  and  fisheries,  and  the  part  of  the  Shan- 
oon,  and  the  part  of  the  arm  of  the  sea  m  which  it 
ia  situated,  was  and  ia  a  several  fishery  and  ancient 
fossession  of  the  Crown  of  England  and  Ireland,  which 
subsequently  became  vested  in  the  corporation  of  the 
City  of  Limerick  in  fee  simple ;  and  that,  on  the  31st 
January,  1834,  the  corporation  demised  such  several 
fishery  to  Poole  Gabbett  for  ninety-nine  years ;  and 
that,  OD  bit  death,  Thomas  Gabbett,  his  administrator, 
-demised  the  same  to  the  pit  for  seventy-five  years, 
'■whereby  the  pit  at  the  said  several  times  when,  &.c, 
was  possessed  of,  and  entitled  to,  the  aaid  several 
{shery. 

The  issues  csms  on  to  be  tried  on  83rd  Febnury, 
1858,  before  Lord  Chief  Justice  I^froy  and  a  special 
jury,  when  the  jnry  found  for  the  pit  on  the  issnes 
joined  as  to  a  several  fishery  of  the  extent  above  de- 
scribed in  the  said  third  paragraph,  and  that  the  defts. 
had  fished  irithin  the  boundaries  or  extent  of  the  said 
several  fishery  claimed  by  the  pit  in  the  said  third 
paragraph. 

A  bill  of  exceptions  was  tendered  at  the  trial  by 
the  learned  counsel  on  behalf  of  the  defts.  to  the 
ruling  of  the  Lord  Chief  Jostice. 

The  bill  contained  eighteen  exceptions,  the  first  fif- 
teen of  which  were  taken  to  the  admissibility  of  certain 
Jocnments  offered  in  evidence  on  the  part  of  the  pit 
at  the  trial,  which  documents  were  admitted  by  the 
Lord  Chief  Jnstice;  out  of  these  fifteen,  it  was 
material  to  refer  to  the  9th  and  1 0th  exoeptions, 
which  were  allowed  by  the  Conrt  of  Ex.  Ch.  The 
(emaining  three  exoeptions,  viz.,  the  16tb,  J7th  and 
1 8th,  which  were  also  allowed  by  the  Court  of  Ex. 
Ch.,  in  snbstanc*  raised  the  question  whether  any 
-evidenos  was  ^ven  at  the  trial  on  the  part  of  the 
{lit,  which  warranted  the  Lord  Chief  Justice  in  leaving 
as  a  qnestion  to  the  Jnry  the  pit's  right  to  a  several 
fishery  in  the  Shannon  at  the  /ecus  in. quo. 


The  pit  deduced  bis  title  from  the  corporation  of 
Limerick,  and  in  support  thereof  produced  in  evidence, 
amongst  others  a  lease,  for  ninety-nine  years,  bear- 
ing date  3Ist  Jan.  1834,  by  the  corporation  to  Poole 
Gabbett  of  the  fishery  by  the  following  description, 
vis.  :— 

"  All  that  and  those  the  Great  Weir,  commonly  called 
theLax  Weir,in  the  river  Shannon,  near  Parteen,  with  the 
cribs,  baskets,  hurdles,  and  castle  and  the  watch-house 
thereunto  belonging,  and  adjoining  and  appartenant, 
together  with  the  fishings  on  the  river  Shannon,  com- 
monly called  the  Net  Fishing,  or  Fisher's  Stent,  ex- 
tending from  the  new  Stent  or  new  Extent,  near  the 
said  Lax  Weir,  westward  in  the  said  river,  according  to 
the  ancient  eostom,  in  as  large  and  ample  manner  as 
the  said  Lax  Weir  and  net  fishing  are  now  held  and 
enjoyed  by  the  corporation." 

Also  a  certified  copy  of  a  bill  in  the  Conrt  of 
Chan,  in  Ireland,  filed  16th  Nov.  1674,  by  Sir  George 
Preston,  complaining  of  the  intermption  in  the  enjoy- 
ment by  him  of  the  fisheries  granted  to  him  by 
Chss.  II.,  and  a  certified  copy  of  the  answer  of  the 
mayor,  8herifG^  and  cititens,  and  others. 

The  defts.  objected  to  the  admissibility  of  the  bill  in 
Chancery,  on  the  ground  that  the  bill  and  answer 
were  not  legal  evidence,  and  that  in  the  absence  of 
proof  of  any  decree  determining  the  matters  put  in 
issue  by  the  said  bill  and  answer,  the  said  bill  and 
answer  were  immaterial  and  inadmissible  in  evidence. 
This  formed  the  subject  of  the  9th  exception. 

The  pit  also  put  in  evidence  a  book,  purporting  to 
be  the  aasembly  book  of  the  corporation  of  the  city  of 
Limerick,  containing  entries  as  to  rent  in  arrear  from 
tenanta  of  the  fishery.  The  defts.  objected  to  it  as  not 
legal  evidence,  for  that  they  appeared  to  have  been 
made  as  private  entries  or  memoranda  of  matters 
relating  to  the  private  business  and  affairs  of  the  cor- 
poration of  Limerick  to  which  the  public  had  no 
access.  This  farmed  the  subject  of  the  10th  excep- 
tion. 

16th  exception. — And  the  counsel  for  the  defts.  at 
the  dose  of  the  pit's  case,  called  upon  the  learned 
Chief  Justice,  upon  the  evidence  of  the  pit  to  direct 
the  jnry  on  sud  evidence  so  read  and  given  for  the 
pit,  that  pit  was  not  entitled  to  a  several  fishery  in 
the  tidal  part  of  said  river  Shannon,  being  a  navigable 
river;  and  that  there  was  not  any  evidence  to  take 
away  or  rebut  the  public  right  of  fishing  in  said  tidsl 
and  navigable  part  of  the  said  river ;  but  bis  Lordship 
refused  so  to  direct  the  jnry ;  and  therefore  the  defts. 
except  and  pny  that  their  exception  may  be  placed  on 
the  record  for  the  examination  of  the  court  above. 

And  the  defta.  produced  and  examined  one  Patrick 
Farrell,  who  deposed  that  he  is  a  fisherman  on  the 
river  Shannon ;  that  be  has  fished  in  the  river  for  the 
last  fifty-one  years,  above  Thomond-bridge  and  below 
Thomond-bridge  ;  that  above  Thomond-bridge  he  has 
fished  with  a  draft-net  as  far  as  the  Island  Point ; 
that  it  is  upwards  of  thirty  yards  above  the  Metal- 
bridge  now  built  by  the  Limerick  and  Ennis  Bailway; 
that  be  fished  above  the  Island  Point  between  the 
Metal-bridge  and  the  Lax-weir,  for  the  last  twenty-six 
years ;  that  at  the  highest  part  of  the  river  where  be 
fished  he  could  not  see  the  Lax-weir ;  below  Thomond- 
bridge  that  ha  fished  in  the  pool  at  both  sides  of  the 
river;  that  he  was  convicted  for  fiabing  in  the  pool  by 
Mr.  Andrew  James  Watson,  and  fined  sL  and  a  month's 
impriaonment ;  that  ha  never  paid  the  fine  or  suffered 
a  day's  imprisonment ;  that  he  was  also  sentenced  to 
a  like  penalty  in  the  time  ol  Mr.  Poole  Gabbett;  that 
he  knows  othisr  fishermen  to  have  fiabed  as  he  did; 
that  same  are  short-net  men  ;  that  he  belongi  totu 
long-net  fishermen  ;  he  describes  the  mode  of  fishiM 
and  says  ha  knows  a  great  nnmber  of  fishings.  Aw 
the  said  witness,  being  croes-examinedi  deposed  thai 
he  could  not  say  when  he  was  oonvictfrd  at  the  suit  «i 
Digitized  by  VjOOQIC 


Vol.  9.] 


THE  LAW  REPORTER. 


95 


H.o»  L.] 


Malcolmsoh  v.  O'Dba. 


[H.  OK  L. 


Mr.  Andrew  Jamea  Wittaon  ;  that  it  wu  npwardi  of 
thirty  jtm  ago ;  that  he  docs  not  know  whether  the 
poliee  fanntcd  for  him  or  not ;  that  be  doe*  not  reool- 
leet  the  exact  jaar  Hr.  Gabbett  prosecnted ;  that  it 
was  about  leTenteen  yean  ago ;  be  went  to  the  oonrt 
and  beard  himself  conTicted ;  that  he  haa  fiahed  with 
long  DCta  abore  Tbomoad-bridge  (or  the  last  twenty- 
ax  year* ;  that  be  was  never  coDvicted  for  fishing 
abora  ThomoDd-bridce  ;  that  it  was  for  6shing  at  the 
pool,  or  abont  Barrington'e-qnay,  be  was  oonricted. 
Asd  the  said  witness,  on  being  re-examined,  deposed 
that  he  did  not  wait  for  the  polloe,  nor  did  he  avoid 
Asm,  and  that  he  continued  to  fish  as  usnaL 

And  the  said  defts.  also  prodaeed  and  examined 
John  ODea,  one  of  the  said  defts.,  who  deposed  that 
be  ia  a  fisherman  liring  at  Limerick,  and  in  the  plaoe 
there  called  the  Strand  ;  that  he  has  fished  for  salmon 
m  the  rirer  Shannon,  with  a  draft  net,  or  long  net, 
•my  season  for  the  last  thirty  or  forty  years,  and  in 
ail  the  places  proper  for  net-fishing,  from  abont  a 
foarter  of  a  mile  below  the  salmon  weir,  down  to  and 
ia  the  pool ;  that  from  his  boyhood  he  has  seen  other 
men  fishing  in  the  same  parts  of  the  rirer,  and  with 
Mt* ;  that  be  nerer  was  summoned  or  conricted  for 
a» fishing;  and  that  no  action  was  brought  against 
htm  for  such  fishing  ;  that  he  haa  often  fished  eleren 
er  twelve  times  a  week,  and  in  the  daytime  when  the 
tide  amwered ;  that  he  nsed  to  fish  from  the  salmon 
weir  down  the  river  as  far  as  he  pleased ;  and  that  the 
■earest  point  to  the  weir,  whence  he  fished,  was 
bom  below  the  castle ;  that  he  has  often  fished  by 
day,  and  often  took  a  good  many  salmon;  that  he 
knows  the  Island  Point,  and  fished  there,  and  abont  it, 
aod  above  the  pUce  where  the  Metal  Railway-bridge  is 
built ;  that  he  has  fished  below  Thomond-bridge,  and 
has  known  of  others  to  fish  there;  that  he  never 
beard  of  Castle  Donnell  nntil  the  law  proceedings 
were  commenced  by  pit.  And  the  said  witness  being 
crose-examined,  deposed  that  he  never  was  prosecnted 
for  fishing ;  that  he  knew  people  to  have  been  prose- 
CDtad  by  Mr.  Gabbett ;  that  it  was  for  fishing  as  far 
aa  BarriDgtonVqnsy,  bat  never  below  it;  that  be 
never  heard  of  the  castle  called  Castle  Donnell  by  that 
name,  nntil  the  law  was  commenced ;  that  the  name 
tka  fishermen  called  it  was  Cromwell's  Fort ;  that  he 
never  was  prevented  by  Mr.  Watson  from  fishing. 

Aiid  the  said  defts.  also  produced  and  examined  one 
James  Tobin,  who  deposed  that  be  is  a  fisherman,  and 
fives  near  the  Treaty  Stone,  Limerick ;  that  he  has 
bees  in  the  habit  of  fishing  with  a  long  net  above  and 
below  Thomond-bridge,  and  up  to  within  abont  100 
yards  of  the  weir  ;  that  he  knows  the  river  or  stream 
called  Captain  Keane's  Creek  on  the  north  side ;  that 
be  did  not  fish  so  far  as  that  point  on  the  sonth  side ; 
that  he  has  been  engaged  fishing  for  the  last  thirty- 
eight  years ;  that  his  father  was  a  fisherman ;  that  he 
was  never  stopped  fiihing  except  on  one  occasion ;  that 
Ur.  Gabbett  attempted  to  prevent  him,  and  that  be 
went  on  fishing  notwithstanding ;  that  he  was  prose- 
ooted  by  Mr.  Gabbett,  and  convicted ;  that  he  was 
£oed  5L  and  a  month's  imprisonment,  bat  that  he  never 
paid  the  fine,  nor  was  he  imprisoned  ;  that  he  canght 
Salmon,  and  fished  openly;  that  he  was  summoned 
three  times,  and  sentenced  three  times  by  the  mayor, 
Mr.  Franklin  (since  dead).  Alderman  Watson,  Mr. 
Cripps,  and  Mr.  Gibson ;  that  he  never  was  bronght 
before  any  other  court ;  that  he  never  paid  any  fine, 
nor  was  he  imprisoned ;  that  the  place  he  generally 
fished  was  below  Thomond-bridge.  And  the  said  wit- 
ness, on  being  cross-examined,  deposed  that  the  boats 
sad  nets  nsed  by  him  in  fishing  were  never  taken  from 
Um  ;  that  he  remembered  Constable  Joynt ;  that  he 
aever  attacked  Mr.  Gabbett's  men,  nor  was  he  one  of 
the  party  that  attacked  them. 

Arid  the  defis.  also  produced  and  examined  one 
CabUl,  who  deposed  that  be  is  s  fisherman  at 


Limerick  for  the  last  forty-six  years ;  that  he  was  in  - 
the  habit  of  fishing  from  the  Island  Point  down  to  and 
below  Thomond-bridge;  that  be  often  caught  fish; 
that  he  was  summoned  about  sixteen  years  since  (after 
the  trial,  as  bethinks)  by  Mr.  Gabbett,  for  fishing;, 
that  the  magistrates  attending  were  Mr.  Francis- 
Spaight,  Alderman  Watson,  Mr,  Cripps  and  Mr. 
Yokes,  of  the  police ;  that  he  was  fined  bU,  but  never 
paid  it ;  that  he  fished  on  the  next  day  in  the  day-tim» 
and  by  night;  that  he  was  never  stopped  by  thent 
(Oabbetts) ;  that  he  fished  in  theur  sight  openly.  And 
the  said  witness,  on  being  cross-exam'med,  deposed 
that  be  never  saw  the  police  looking  after  him  ;  that 
he  beard  of  the  bonfire  made  by  Cripps ;  that  he  never 
was  examined  before  this. 

And  the  defts.  also  prodoced  «id  examined  one 
James  Shanny,  who  deposed  that  he  is  a  fisherman  oa 
the  Shannon,  with  a  snap  net,  and  that  it  is  abont 
eighteen  feet  in  length,  and  that  it  is  used  betweea 
two  boats;  that  he  waa  in  the  habit  of  fishing;  that 
the  night  is  the  proper  time  for  snap  net  fishing ;  that 
he  wonld  not  catch  any  thnngh  the  day ;  that  he  fished 
at  Barrington's-qnay,  and  all  the  way  from  that  down ;. 
that  he  never  was  prevented  there;  that  be  never  was- 
prosecnted  but  once,  in  1834,  by  Mr.  Gabbett ;  that 
he  was  sentenced  to  two  months'  imprisonment,  or  a 
fine  of  il ;  that  he  never  was  imprisoned  or  paid  tba- 
fine ;  that  he  believed  he  had  a  right  to  fish,  and  told 
the  maeistrate  so ;  that  he  knows  a  place  below  the 
weir  called  the  Fisher's  Stent ;  that  it  ia  a  little  below 
the  Lax-weir ;  that  this  plaoe  was  also  called  Poolbeg;. 
that  there  was  a  stream  running  through  it ;  that  b»- 
lemembers  John  Keane;  could  not  fish  there  without 
three  men.  And  the  said  witness,  on  being  cross- 
examined,  deposed  thst  he  aever  saw  the  Meelick  river. 

And  the  said  defts.  also  produced  and  examined 
one  James  Hynes,  who  deposed  that  he  is  a  snap  net 
fisherman  ;  that  he  fished  and  was  in  the  habit  of 
fishing  from  Parteen  Creek  down  the  river ;  that  ha 
conid  be  seen  from  the  Weir,  and  caught  salmon 
there,  and  many  of  them ;  that  be  has  fished  for  the 
last  sixty  years ;  that  be  did  so  since  he  was  fifteen 
years  of  age;  that  he  is  now  seventy-five  years  of  age; 
that  he  never  was  stopped  fishing,  altbongh  attempts 
wen  made  to  do  so ;  that  when  the  party  who  wanted  to- 
prevent  him  fishing  were  stronijer,  he  yielded,  and 
when  they  wero  not  he  did  not  yield ;  that  his  boat  or 
net  was  never  seized,  nor  was  be  ever  summoned  for 
fishing;  that  there  was  a  stone  at  the  Limerick  side 
of  the  river,  called  Armagh  Stone,  about  forty  yards 
below  the  Weir,  and  that  it  was  the  limit  of  the 
fishery  of  the  Weir  by  Mr.  Gabbett ;  that  Poolbeg- 
hole  was  stopped  by  reason  of  the  river  being  reversed 
at  the  Limerick  side  of  the  river. 

And  the  said  defts.  then  closed  their  case. 

17ih  exception. — And  thereupon  the  Lord  Chief 
Justice  snmmed  up  and  charged  the  jury,  and  told 
them  that,  in  his  opinion,  there  was  evidence  to  go  to- 
them  in  support  of  the  plt.'s  case ;  and  at  the  con- 
clusion of  his  Lordship's  charge,  and  before  the  jury 
returned  the  verdict,  counsel  for  the  defts.  called  upon 
his  Lordship  to  direct  the  jury,  that  upon  the  true 
and  legal  construction  of  the  several  grants  of  the 
Crown,  and  the  other  witnesses  and  documents  given 
in  evidence  on  the  part  of  the  pit.,  the  public  right  of 
fishing  in  the  tidal  parts  of  the  river  Shannon,  or  in 
the  place  where  the  defts.  fished,  as  proved  in 
evidence,  was  not  and  has  not  been  destroyed,  taken 
away,  or  in  any  manner  restrained  ;  and  the  pit.  had 
not  at  the  times  when  and  so  forth,  or  any  of  them,  a 
several  fishery  therein,  as  in  summons  and  plaint 
alleged ;  and  that  the  jury  should  find  a  verdict  for  the 
defts.  npon  all  the  issues  except  the  tenth  issue ;  but 
his  I/)rdship  refused  so  to  direct  the  jury,  and  on  the 
contrary  informed  them  that  there  was  evidence  to 
go  to  them  in  support  of  the  plt.'s  case,  on  which  they 
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might,  if  they  so  tboDght  proper,  find  a  verdict  for  the  /against  the  corporation  of  Limerick  and  others,  for  the 


pit.,  and  therefore  the  defte.  except. 

18th  Exception.  And  counsel  for  the  defts.  called 
upon  the  learned  Chief  Justice  to  inform  and  direct 
the  jorj  that  there  is  no  evidence  of  the  plt.'s  right  to 
an  exclusive  or  several  Bsherf  in  the  part  of  the 
liver  Shannon  in  which  the  fishiog  by  the  defts.  took 
place,  as  proved  in  evidence,  bnt  bit  Lordship  refosed 
■0  to  do;  and  on  the  contrary  informed  them,  as 
•foresaid,  that  there  was  evidence  to  go  to  them  in 
•npport  of  the  plt.'s  case,  on  which  they  might,  if  they 
■0  thought  proper,  find  a  verdict  for  the  pit. ;  and 
therefore  the  defts.  except ;  which  several  exceptions, 
and  also  the  exceptions  taken  to  the  admissibility  of 
documents  read  in  evidence  on  the  part  of  the  pit, 
and  on  this  dominical  before  stated,  and  also  appearing 
on  his  Lordship's  notes,  the  defte.  pray  may  be  placed 
«n  the  record  for  the  examination  of  the  court  above. 

The  learned  Lord  Chief  Justice  therefore  overruled 
and  refused  to  allow  such  exceptions,  and  to  direct 
the  jury,  as  prayed  by  the  learned  counsel  on  behalf 
of  the  defts. ;  whereupon  the  jury  found  a  verdict  for 
the  pit,  and  they  assessed  his  damages,  besides  his 
expenses  and  costs,  to  sixpence  sterling,  and  for  his 
expenses  and  costs  to  sixpence.  The  exceptions 
having  been  argued  before  the  said  Conit  of  Q.  B., 
Lefroy,  C.J.,  Perrin,  O'Brien,  Hayes,  J.J.,  the  court 
(Ferrin  and  O'Brien  dusen(tdi(t6iu),  on  the  1 6th 
June  1859,  overmled  the  said  several  •xcsptiona,  and 
gave  jadgment  for  the  pit 

Snch  grounds  of  error  were  argued  in  the  Court  of 
Ex.  Cb.  of  Ireland,  when  the  six  jndges  before  whom 
the  same  were  argued,  videlicet  Monahsn,  C.  J., 
Keogh,  Christian,  JJ.,  Pigot,  C.  B.,  Fitzgerald, 
Hughes,  BB.,  were  unanimous  in  their  judgment  that 
the  9th  exception  should  be  allowed  (Fitzgerald,  B., 
diisentimte) ;  that  the  lOtb  exception  should  be  allowed ; 
«nd  as  to  the  1 6th,  17th  and  18tb  exceptions,  the 
jndges  were  divided  in  opinion,  the  majority,  mdelicet 
Monahan,  C.  J.,  Christian,  j.,  Pigot,  C.  B.,  and 
Hngbes,  B.  (Fitzgerald,  B.,  and  Keogh,  J.,  diutn- 
timtUms),  being  of  opinion  that  those  exceptions  ought 
to  have  been  allowed,  and  that  there  was  no  evidence 
to  go  to  the  jury  in  support  of  the  right  claimed  by  the 
ptt,  and  thereupon  judgment  was  given  in  the  sud 
Court  of  Ex.  Cb.  in  favour  of  the  defts.,  and  that  the 
judgment  of  the  Court  of  Q.  B.  should,  for  the  errors 
aforesaid,  be  reversed,  and  that  the  said  9th,  10th, 
16th,  17th,  and  18th  exceptions  should  be  allowed, 
and  that  the  verdict  so  found  as  aforesaid  for  the  pit 
should  be  quashed,  and  that  the  said  Court  of  Q.  B. 
should  command  the  sheri?  to  cause  a  jury  to  come 
anew  to  try  the  issues  and  assess  damages  anew,  und 
that  each  party  should  abide  their  own  costs. 
Error  having  been  brought  to  the  H.  of  L., 
Cainu,  Q.C.,  MellUh,  Q.C.  and  BagUi,  for  the  pit 
in  error. 

Maiiulf,  Q.C.  and  Barry  for  the  deft  in  error. 
At  the  conclusion  of   the  arguments,  the   House 
put  the  following  questions  to  the  learned   jndges 
who    attended,    viz.    Pollock,  C.  Bn   Williams  and 
.•WilIes,JJ.:— 

1.  Ought  the  9th  exception  to  have  been  allowed  or 
'  disallowed? 

3.  Ought  the  10th  exception  to  have  been  allowed  or 
.disallowed? 

3.  Onght  the  16th,  17th  and  18th  exceptions  to 
Jiave  been  allowed  or  disallowed  ? 

After  time  taken  to  consider,  the  following  unanimous 
opinion  was  delivered  by 

WiLUts,  J.— My  Lords,  in  answer  to  the  first 
.question,  we  are  of  opinion  that  the  9th  exception 
onght  not  to  have  been  allowed.  That  exception  was  to 
the  admission  of  a  certified  copy  of  a  bill  in  the  Iridi 
Chanoeiy  of  the  16th  Kov.  1674,  and  of  an  answer 
thereto.    The  bill  was  filed  by  Sir  Oeorge  Preston, 


purpose  of  defending  and  quieting  his  alleged  poesesaion 
of  a  fishery   substantially  coextensive   with    that  in 
dispute,   and  which  he  claimed  under  two  grants  of 
King  Charles  IL  against  aggressions  of  the  corpora- 
tion.   It  alleged  difficulties  in  the  way  of  an  action 
at   law,  and    prayed    a    discovery,  account,  and  in- 
junction.   The  answer  was  filed  on  the  10th  Feb.  in 
the  some  year,  1674-5,  and  after  insisting  that  the 
matter  was  of  common  law  cognizance,  it  proceeded 
amongst  other  things  to  allege  that  the  corporation 
h«d  beea  entitled  to  the  fishery  before  the  wars,  and 
had  never  forfeited  their  right  thereto.     Now  this  bill 
and  answer  were  read  as  evidence  of  the  facts  stated 
therein.      They  were    admitted,    as   appears   by  the 
record,  "  for  the  purpose  of  showing  a  pending  suit" 
Was  it  then  legitimate  evidence  in  the  cause  to  show 
that  in  the  year  1764-5  there  was  litigation  between 
Sir  George  Preston  and  tiie  corporation  as  to  the  right 
to  the  fishery  nnder  conflicting  grants  from  the  Crown  ? 
We  are  of  opinion  that  it  was,  as  part  of  the  history  of  the 
adverse  claim  of  Sir  Oeorge  Preston,  which  ended  in  the 
reconveyance  of  1 684.  The  weight  which  the  existence 
of  that  litigation  adds  to  the  dealings  between  Sir 
George  Preston  and  the  corporation  is  not  dependent 
upon  the  assertions  made  by  either  of  the  litigant 
parties  in  the  bill  and  answer.     If  A.  were  to  claim 
property  of  which  B.  was  in  possession  as  grantee  of 
the  Crown,  nnder  an  adverse  title,  e.  g.,  a  conveyance 
from  the  Crown  as  upon  a  forfeiture   subsequent  to 
B.'s  grant,  and  were  to  take  legal  proceedings  against 
B.,  and,  upon  B.'s  answering,  and  setting  up  his  own 
elder  righ^  were  then  in  order  to  quiet  B.'s  titie  to 
execute  a  deed  purporting  to  convey  or  release  to  him 
the  whole  or  part,  that  wonid  surely  be  a  piece  of 
evidence  to   prove  to    posterity  B.'s  title,  by  way  of 
showing  an  assertion  of  tiUe  on  B.'s  part,  and  sub- 
mission upon  that  of  his  adversary  having  a  primd 
fade  interest,  and  a  reasonable  man  might  conclude 
that  the  force  of  the  admission  was  greater,  because  it 
was  acoompanisd  by  the  abandonment  of  a  litigation, 
by  reason  of  whidi  according  to  all  probability  the 
facts  were  more  thoroughly  ascertained  and  considered, 
and  that  nnder  better  advice  than  if  the  law  had  not  been 
appealed  to.    We  ought  not  to  pass  over  a  suggestion 
which  has  been  made  in  the  course  of  the  case  that  Sir  G. 
Preston's  suit  was,  or  may  have  been,  collusive.    It  we 
were  to  adopt  that  auggestion,  we  should  be  begging  a 
qnestion  not  touched  by  the  exception  which  we  see  no 
snffident  evidence  to  raise,  and  which,  if  there  were, 
was   one   for  the  jury,  not  the  court      We  are  of 
opinion,    therefore,   tliat  the  bill  and   answer    were 
admissible  for  the  purpose  for  which  they  were  used 
at  the  trial,  and  that  the  9th  exception  onght  not  to 
have  been  allowed.    Your  Lordships'  next  qnestion  to 
the  judges  is,  whether  the   10th  exception  ought  to 
have   bMU  allowed?      That   exception    was   to  the 
admission  in  evidence  of  "  it  certain  book,  purporting 
to  be  the  assembly-book  of  the  corporation  of  Limericic 
in  the  year  of  onr  Lord  1676,"  to  wit,  an  entry  of  the 
16th  Oct  1676,  and  also  another  entry  of  an  acoonnt 
of  renta  in  arrear.    We  cannot  pass  by  this  exception 
without  noting  that  it  treats  the  two  entries  as  either 
both  admissible  or  both  inadmissible,  and  it  might  be  a 
qnestion  whether  it  could  be  sustained,  supposing  either 
of  the  documents  mentioned  therein  to  be  admissible. 
We  need  not,  however,  further  criticise  its  language, 
because,  coustruing  it,  not  as  one  exception  to  the 
book,  bat  as  two  distinct  and  separate  exceptions,  one 
to  the  entry  of  the  I6th  Oct  1676,  and  another  to  the 
account  of  arrears,  we  are  of  opinion  that  each  of  snch 
exceptions  ought  to  have  been  overruled.    As  to  the 
first  entry,  relating  to  the  letting  of  the  net  fishing 
and  fisher's  stent  to  Carroll,  we  are  dealing  with  some- 
thing done  nearly  two  centuries  ago,  and  the  great 
stress  of  the  case  bore  upon  the  proof  of  the  poiaeasion. 
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Tlipnof  of  ueient  possnsioD  is  «lw»js  attended  with 

£Eailtj.    Tim*  has  remored  the  witnesses  who  could 

pm  leti  of  owneiships  of  their  personal  knowledge, 

ad  Riort  most  necessarily  be  bad  to  written  OTidence. 

la  some  cases,  written  sutements  of  title  are  admitted, 

mo  when  thej  amoont  to  mere  assertion,  as  in  the 

CMrf  a  right  affecting  tbs  poblic  generally ;  bat  the 

■by  DOW  sader  consideration  is  admissible  according 

tt  s  nls   eqoally    applicable   to    a  fishery    in    a 

trints  pond  as  to  one  in  a  public  navigable  rirer. 

Tint  role  is,  that  ancient    docaments  coming    ont 

rf  }nftt   cnatody,    and    purporting,  npon  the  face 

of  Mm  to  ezerose  ownership,  sncb  as  a  lease  or  a 

HasM  nay  be  giren  in   endence,  withont  proof  of 

(MMsion  or  payment  of  rent  under  them,  as  being  in 

iamim  sets  of  ownership  and  proof  of  possession. 

lUanile  is  sometimes  stated  with  the  qualification, 

|nnded  that  poaaesaioD  is  proved  to  have  followed 

■Hilar  docnments,   or  that  there  is  some  proof  of 

>Aal  mjoyment  in  accordance  with  the  title  to  which 

Ik  docamenta  relate.    And  certainly  Jn  the  case  of 

Pfoij  allowing  of   continuous   enjoyment,   without 

(nof  of  sctnal  exercise  of  the  right,  any  unmber  of 

am  pisoei  of  paper  or  parchment  purporting  to  be 

!<■■  er  liotness  onght  to  be  of  no  avail.    It  may  be 

ifl'i'inii  whether  the  absence  of  proof  of  enjoyment 

nsatmt  with  such  a  document  goes  to  the  admissi- 

^  or  only  to  the  weight  of  the  evidence,  probably 

Ih  Istttr.    This,  however,  is  not  matsrial  in  the  pre- 

<st  ax,  where  repeated  payment   and   receipt  of 

■Bt  mder  leases  was  proved.    The  only  question  is, 

vbctlier  the  entry  is  a  mere  statement  that  Carroll  had 

"mu  tenant  to  the  corporation  or  a  mere  directiou 

^  inpaie  a  lease  to  him,  or  whether  it  purports  to  be 

titeimnt  and  licence  for  fishing  in  the  river.    In 

tte  forner  case  it  would  be  a  mere  written  assertion 

^  tbi  eoiporatlon  and  its  officers ;  in  the   latter  it 

vit  u  set  of  ownership,  for  it  was  a  licence  to  ano- 

«to  nse  the  fishery.     Nor  was  it  less  a  licence  be- 

<"»  fcr  want  of  a   seal  it   was    revocable   on   the 

8>wi>d  that  a  grant  of  an  incorporeal  hereditament  for 

'  tisH  ctrt«n  most  be  under  seal,  and  that  a  corpora- 

1**  is  incapable  of  pussing  an  interest  or  giving  an 

"vmesble  licence  without  seal.    Whether  strong  or 

vtslc,  it  was  an  act  of  ownership  as  much  as  if  one 

pn  another  a  licence  of  pleasure  to  fish  in  his  river, 

"ijicii  in  its  nature  must  be  revocable.    If  Carroll  had 

ajo^  the  fishery  under  it,  he  would  have  been  a 

So>Me,  not  a  trespasser,  and  the  licence  would  have 

'■tomiged  the  amount  he  was  to  pay  aa  such  for  the 

"npttion:    {Wood  t.   Tate,  2   N.   B.  247;    and 

*9»  ofSU^ord  V.  Till,  4  Bing.  74.)    And,  accord- 

"t  to  the  rule  already  stated,   the  absence  of  proof 

'^  be   did,    is    made    np    for    by    the   evidence 

^  ownoship    iikdependent    of    the    licence.     The 

<■*)  relied  open  to   the   contrary,  are  cases  where 

'^  was  some    mere    assertion    of  title,   or  mere 

iiKtion  of  an  agent  to  prepare  a  document,  which 

'^  have  been,   if   executed,   an    act   of  owner- 

^    We  Imow  of  no  case  in  which  an  ancient  docu- 

^Mt,  coming  from  the  proper  custody,  and  purporting 

ta  bi  so  act  of  ownership,  by  way  of  lease  or  licence 

"tf  lbs  property,  in  company  with  other    evidence 

^fing  enjoyment  consistent  with   such   ownership, 

"«  b«n  rejected  npon  the  ground  that  the  eojoymeut 

™d  not  be  referred  to  the  particular  document  in 

SWfion.    It  was  suggested,  indeed,  that  the  reason 

'^  aa  andent  lease  is  admitted  is  because  it  is  signed 

'Jliia  lessee  aa  well  as  by  the  lessor,  and  so  is  an  ad- 

"'•'n  by  a  third  person,  and  thus  that  an  ancient 

^"iMt  signed  by  the  lessee,  is  inadmissible.    This 

'*'»v«r,  is  contrary  to  our  experience,  and  to  the  true 

*s«  for  admitting  such  evidence,  via. ,  because  of  its 

•""ing  an  act  or  acts  of  ownership.     We  are  uot  dis- 

f*i  to  narrow  the  bounds  of  the  law  of  evidence  with 

"fwt  to  ancient  possessions,  and  wo  think  the  mline 

Bo.  204. 


of  that  accurate  lawyer,  Mr.  Justice  Heath,  in  Sogert 
V.  Allen,  1  Campb.  309,  is  abundant  authority  for  the 
admissibility  of  the  entry  in  question.  As  to  the 
other  doctunent  included  in  the  10th  exception, 
we  think  it  admissible  for  reasons  which  may 
perhaps  also  apply  to  that  which  we  have  been 
considering.  It  is  certainly  not  legitimate  evidencft 
of  ownership,  for  it  is  a  mere  statement  of  % 
particular  fact;  but  we  think  it  admissible  for  another 
purpose,  namely,  to  show  by  an  authentic  document  of 
the  time  the  meaning  of  the  language  need  in  the 
licence,  and  to  be  found  in  so  many  other  places,  viz., 
"  the  Fisher's  Stent."  The  licence  reUtes  to  the  **  Net 
Fishing  and  Fisher's  Stent."  The  aeoonnt  of  arrears 
speaks  of  what  may  be  reasonably  inferred  to  he  the 
same  property  as  the  "  Ket  Fishing."  The  amount 
and  effect  of  the  evidence  may  be  small,  but  the  evi- 
dence is  distinct,  so  far  as  it  goes,  that "  Fisher's  Stent," 
and  "  Net  Fishing  "  were  in  1 678  interchangeable  terms. 
This  is  not  irrelevant,  merely  because  the  defts. 
admit  that  the  corporation  are  entitled,  besides  th» 
the  wear  to  some  net  fishing,  which,  however,  they  say 
cannot  be  defined,  and  is  therefore  lost.  Having  heard 
the  argument  in  your  Lordships'  house  npon  the  construc- 
tion of  the  words  in  the  charter  of  25  Elii.,  "  Les  werres 
Toeat  lexwerres,  Gurgites  Fyssher's  Stente,"  we  cannot 
say  that  this  was  not  important  evidence,  nor  wonder  that 
thepit,  preferred  relying  npon  his  own  proofs, rather  than 
npon  the  de<t.'s  qualified  admission.  We  may  con- 
sult ancient  anthers  to  learn  the  meaning  of  "  Gurgites," 
and  why  not  leam  of  the  governing  body  of  Limerick, 
in  1678,  whose  genuine  langusge  is  before  ns,  what  waa 
meant  by  the  "  Fisher's  Stent  "  in  their  days.  The  only 
remaining  question  is,  whether  the  I6ih,  17th  and  18tb 
exceptions  onght  to  have  been  allowed.  We  think  all 
those  exceptions  onght  to  have  been  disallowed.  The 
16ih  exception  is  in  sabstance,  that  there  was  no 
evidence  of  a  several  fishery  in  the  tidal  part  of  the 
river  Shannon,  a  navigable  river,  to  take  away  or  rebut 
the  public  right  of  fishing  there.  The  17th  and  18th 
exceptions  are  in  substance  that  there  was  no  evidence 
of  an  exclusive  or  several  right  of  fishery  in  the  piece 
where  the  deft,  fished  between  the  weir  and  Thomond- 
bridge.  Upon  this  record  no  question  properly  arises 
with  respect  to  the  bed  and  soil  of  the  river.  If  the 
finding  as  to  that  was  entered  by  mistake  (which,  con- 
sidering that  a  several  fishery  may  include  the  soil,  we 
do  not  say  it  was),  it  would  have  been  amended  by 
Lord  Chief  Justice  Lefroy,  and  by  him  only,  at 
chambers,  from  his  notes.  It  is  now  quite  immaterial 
as  between  these  parties.  No  exception  is  founded 
npon  it ;  and  the  argument  of  the  learned  counsel  as 
to  that  extraneous  matter  cannot  aSect  our  opinion 
upon  the  true  question  raised  by  these  three  exceptions, 
which  is,  whether  there  be  evidence  of  a  fishery,  as 
found  by  the  jury,  from  the  Lax  Wear  on  the  east  to 
the  river  Meelick  on  the  west,  that  being  the  extreme 
limit  of  the  county  of  the  city.  That  such  a 
right  may  lawfully  exist  is  clear.  The  soil  of 
"navigable  tidal  rivers,"  like  the  Shannon,  so  far 
as  the  tide  flows  and  reflows,  is  primd/acie  in  the 
Crown,  and  the  right  of  fishery  primd  facie  in 
the  public  But  for  Magna  Charta,  the  Crown 
could  by  its  prerogative  exclude  the  public  from  such 
priW  yactd  right  and  grant  the  exclusive  right  of 
fishery  to  a  private  individual,  either  together  with  or 
distinct  from  the  soil.  And  the  great  charter  left  un- 
touched all  fisheries  which  were  made  several,  to  the 
exclusion  of  the  public,  by  act  of  the  Crown  not  later 
than  the  reign  of  Henry  II.  If  evidence  be  given  of 
long  enjoyment  of  a  fishery  to  the  exclusion  of  others 
of  such  a  character  as  to  establish  that  it  has  been 
dealt  with  is  of  right  as  a  distinct  and  separate  pro- 
perty, and  then  is  nothing  to  show  tbat  its  origin 
was  modem,  the  result  is  not  that  you  say,  this  is  a 
nstirpation,  for  it  is  not  traced  back  to  tbe  time  of 
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Henrj  II.,  but  thnt  jroa  presume  that  the  fisher;  being 
reuonabljr  shown  to  have  been  dealt  with  as  property, 
moat  have  become  such  in  due  coarse  of  law,  and 
therefore  most  have  been  created  before  legal  memory. 
Some  discussion  took  place  during  the  argument  as  to 
the  proper  name  of  snch  a  fishery,  whether  it  ought  to 
hare  been  called  in   the  pleadings  (following  Black- 
stone)  a  "  free "  instead  of  a  "several"  fishery.     This 
is  more  of  ihe  confusion  which  the  ambiguous  use  of 
the  word  "free''  has  occasioned  from  as  early  as  the 
Year-book  of  Hen.  7,  p.  7,  folio  13,  down  to  the  case 
of  Holford  V.  Bailen,  Q.  B.  13,  where  it  was  clearly 
shown  that  the  only  substantial  distinction  is  between 
•n  exclusive  right  of  fishery  nsualiy  called  "  several," 
sometimes  "  free"  (used  as  in  free  warren),  and  a  right 
in  common  with  others,  usually  culled  "common  of 
fishery,'*  sometimes  "  free"  (need  as  in  free  port).     Tlie 
fishery  as  in  this  case  is  sufficiently  described  as  a 
"  several"  fishery,  which  means  an  exclusive  rieht  to 
fish  in  a  given  place,  either  with  or  without  the  pro- 
perty   in  the  soil.     Much  argninent  also  took  place 
with  respect  to  the  meaning  of  the  words  "  gurgites," 
"  gors"  and  "  wear."     They  appear  all  to  be  words  of 
more  ample  meaning  than  was  allowed  to  them  in  the 
argument  against  the  right.     Of  course  we  are  prin- 
cipally concerned  with  the  mediseval  use  of  the  word 
"gnrges,"  thangh,  inasmuch  as  the  use  of  Latin  in 
legal    documents    has    been    justified    by    its    on- 
changeableness,   we    are    at  liberty   to    observe   that 
classic   authors  applied   the  word   "  gorges  "  I  o   tho 
open  sea,  to  a  lake,  and  to  the  course  of  a  river, 
instances    of  which    are   collected  in    the  dictionary 
(Facciolati,  London  edition,  850,    851).    As  to  the 
use  of  the  word  in  later  times.  Lord  Coke  says:  (Co.  Lit., 
6  b,)  "  Gurges,  a  deep  pit  of  water,  a  gore,  or  gnlph 
consisted  of  water  and  land,  and,  therefore,  by  grant 
thereof,  by  that  name  the  soil  doth  passe,  and  ahall 
lay  his   esplees  in  taking  of   fishes  as  beames  and 
roaches."    In  Doomsday  it  is  called  "  gnort,"  "  gort," 
•nd  "  gors,"  plurally,  as,  for  example,    "  de  3  gorz 
Mitle  Anguillae."    To  the  same  effect  is  the  argument 
in  Throckmorton  v.    Tracy,    I  Plowden,  154,  which 
shows  that  "  gurges "  may  stand  for  pool,  and  is  of 
wider  significunce  than   "  wear."    Cowell,  onder  the 
word  "gort,"  finds  fault  with  Lord  Coke's  statement, 
that  "  gurges  "  and  "  gort "  correspond,  and  he  says 
that  "gort"  is  old  French    for  "wear."      Cowell's 
critidsm,  however,  is  proved  too  narrow  by  reference 
to  Kelbam's  Norman-French  Dictionary,  p.  116,  where 
"  gort,"  "  gorse,"  or  "  gorts  "  is  translated  "  a  streain 
or  pool,  a  watery  place,  a  weir,  a  fish-pond,  a  ditch,  a 
dam,  a  gorse."  And  with  respect  to  the  word  "  wear" 
itself,  although  its  etymology  be  different,  we  find  in 
the   Anglo-Saxon  dictionary   that  it  had  anciently  a 
more  extensive  application  than  now.     At  p.  243  of 
Bosworth,  the   word  "  waer,"  or  "  w^r,"  answering  to 
onr  "  wear,"  is  translated  :  "1.  An  enclosure,  a  place 
enclosed ;    3.  A  fish-pond,    a    place,   or  engine   for 
catching  and  keeping  fish,  a  wear ;  3.  The  sea,  t  wave." 
The  only  reference  which  we  have  met  with  in  the 
old  book  to  the  use  of  the  wood  "wear,"  is  the  dictum 
in  the  year  book  of  14  H.  &  M.  2,  from  which  it 
•earns  that  a  grant  or  exception  of  a  wear  includes 
the  fishery.     Therefore,  especially  when  we  bear  in 
mind  the  eoociseness  of  language  used  in  ancient  times 
we  cannot  donbt  that  any  criticism  founded  upon  a 
narrow  constmetion  of  these  words  is  deceptive.    The 
word  "  gurgites,,'  nsed   in   addition  to  "  Lax  Wear," 
instead   of  being  restricted  to  imaginary,  or  possible 
scattered    wears,     the    existence  of   which    is    un- 
proved, and    the  nature  of   which  is  unknown  ap- 
pears to  OS  more  properly  to  apply  to  all  the  streams, 
pools  and  reaches  of  the  river  so  far  as  the  fishing 
extends.    Probably  it  ought  to  be  thns  translated,  and 
not  as  "  wears  "  in  the  earlier  documents.    There  is  no 
improbability  in  the  early  appiopriaUon  of  this  always 


valuable  property,  or  even  a  more  extennve  fishery, 
either  in  the  time  of  the  Irish  Princes  or  in  that  of 
the  Oatmen,  who  in  this  and  other  parts  displaced  the 
ancient  inhabitants,  and  who  no  doubt  gave  the  name 
of  Lax  Wear  (Leax  Waer  or  Lacha  Wehr)  to  the  chief 
accessory  of  the  fishery,  or  by  Henry  II.  in  his  grant  to 
the  companion  of  Strongbow.  There  is  nothing 
improbable  in  its  having  been  granted  over  in  later 
times  to  the  ancient  and  loyal  city  of  Limerick.  It 
appears  by  the  earlier  docaments,  construed  by  the 
light  of  subsequent  user,  that  the  fisheries  of  the  waters 
of  Limerick,  which  means  at  least  the  fishery  within 
the  city  bounds,  were  a  distinct  and  separate  property 
from  before  the  time  of  legal  memory,  and  that  they 
included  the  Lax  Wear  and  the  Shannon  so  far  as  the 
city  boundary  extended.  All  that  fishery  appears  to 
have  been  granted  to  the  corporation  at  latest  by  the 
charter  of  Eliz.  25,  nnder  which  rent  has  ever  since 
been  paid,  and  which  granted  "  les  Werrea,''  called 
"  lex  Werres,  Gurgites,  Fysshers  Stente,"  and  reserved 
a  rent  "  de  et  pro  predictis  gurgitibos  in  predict^  aqni 
de  Shenyn  vocatis  Fisshers  Stent,"  and  no  rent  out  of 
Lax  Weir,  whereof  the  corporation  had  had  undisputed 
possession,  showing  as  distinctly  as  language  can,  that 
the  Fisher's  Stent  was  something  over  and  above  the 
mere  wear;  and  at  least  so  early  as  that  reign  the 
fishing  appears  in  terms  by  the  Crown  rent  rolls  and 
otherwise  (for  instance,  a  passage  dated  A.  D.  1577, 
"  The  said  wear,  commonly  called  the  Fisher's  Stent, 
near  the  city  of  Limerick,  from  the  wear  called  the  Lax 
Were  on  the  east  to  the  river  near  Castle  Donel  on 
the  west "  )  to  have  been  substantially  the  same  as  it 
is  now  clHimeJ  by  the  pit.  The  subsequent  dealings 
with  the  property  do  not  show  that  the  corporation 
ever  lost  any  part  of  the  light  acquu«d  under  the 
charter  to  the  whole  fishery ;  bat  on  the  contrary, 
they  show  a  long  enjoyment  of  it  to  as  great  an  extent 
as  the  corporation  and  their  leasees  seem  to  have 
thonglit  it  worth  their  while  to  enforce  their  rights, 
which  were  no  doubt  considerably  interfered  with  from 
time  to  time  by  reaaon  sf  the  neighbourhood  of  a  Urge 
city,  and  the  great  extent  of  the  property,  making  it 
difficult  to  watch,  espedally  at  night,  and  by  reason  of 
the  ample  rights  which  the  public  are,  notwithstanding 
the  several  fishery,  entitled  to  exercise  upon  the  river 
as  a  public  higliway  and  port ;  making  it  impossible  to 
warn  people  off,  nnless  detected  in  the  very  act  of  sal- 
mon fishing,  hot  without,  so  far  as  we  can  see,  any  such 
acquiescence  of  the  proprietors  as  to  constitnte  an 
admission  on  their  part  that  the  property  haa  by  sur- 
render or  otherwise,  been  diminished  since  the  reign  of 
Elizabeth.  In  our  opinion  the  evidence  strongly  pre- 
ponderated in  favour  of  the  pit.  We  spare  your  Lord- 
ships any  discussion  of  the  evidence  in  detail,  because, 
having  examined  it  fur  ourselves,  we  may  upon  this 
principal  part  of  the  case  express  our  concurrence  in  the 
masterly  judgment  of  Baron  Fitzgerald,  a  perform- 
ance which  we  cannot  hope  to  improve  upon.  We  are 
thns  of  opinion  that  none  of  the  exceptions  to  which 
the  question  relate  ought  to  have  been  allowed. 

Cur.  ade.  vM. 
The  LoBD  Crakcbllor. — My  Lords,  the  pit.  in 
error  was  also  the  pit.  in  tbj  court  below,  in  an  action 
brought  by  him  against  the  defts.  to  recover  damages 
for  having  fished  and  carried  away  fish  from  a  fishery 
in  the  river  Shannon  claimed  by  the  pit.,  the  pit  being 
the  lessee  of  the  Corporation  of  Limerick,  who  claimed 
to  be  owners  of  that  fishery.  At  the  trial  of  the 
action,  a  bill  of  exceptions  was  tendered  to  the 
admissibility  of  docaments  in  evidence,  which  bill  of 
exceptions  was  duly  received  by  the  learned  judge.  On 
the  question  coming  on  to  be  argned  in  the  Court  of 
Q.  B.  in  Ireland,  the  court  disallowed  some  of  these 
exceptions.  From  that  judgment  there  was  an  appeal 
to  the  Conrt  of  Ex.  Ch.  in  Ireland,  and  the  Court  of 
Ex.  Ch.,  differing  from  the  Court  of  Q.  B.,  allowed 
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(k«9th|  lOtb,  16th,  ITtb  Mid  IStli  of  those  exceptions. 
tnta  that  jodgment  of  the  Court  of  Ex.  Oh.  the 
imaent  appeal  is  broagbt  to  yoor  Lordships'  House. 
Ti»  learned  judges  who  attended  your  Lordships' 
HoQie  00  the  occasion  of  the  arguments  have  delivered 
ta  niHinimom  and  a  Terj  elaborate  and  learned  judg- 
aent  by  Willes,  J.  Tke  conclusion  at  which  the 
kamed  judges  arrired  was  in  truth,  if  I  am  right, 
asticipated  bj  your  Lordships  at  the  end  of  the  argu- 
■nils.  Your  .Lordships  were  wholly  prepared  for  the 
cmelaiMHi  atwhich  the  learned  judges  arrired,  and  I 
tUnk  yoor  Lordships  wUl  agree  with  the  learned 
jodges  in  their  conclusion.  I  cannot  forbear  from  ex- 
freasing  the  feeling  of  admiratioa  with  which  I  have 
read  that  judgment,  and  jlso  the  very  masterly  judg- 
neat  given  by  Fitzgerald,  B.  in  the  court  below. 
I  entirely  concur  in  the  reasons  of  the  judges,  and  it 
ii  wholly  nnnecesaary  to  repeat  them  now  to  yonr 
iordahip*.  I  ahall  tlierefore  move-your  Lordships  that 
the  judgment  of  the  Court  of  Ex.  Oh.  be  reversed,  and 
tke  judgment  of  the  Court  of  Q.  B.  be  affirmed. 

l^rds  CsANWOKTU  and  CiiELnsFOBD  concurred. 
Judgment  revtrud. 

Pit   in   error's  attorneys,   Gregory,  Smacliffe  and 

Deft,  in  error's  attorney,  B.  Crtue. 


(i^ouncil. 

Sepoited  by  3uas  PrrEnsox,  Esq.,  of  tbe  Middle  Temple, 
Barri8ter-at-L4W. 

Taetdag,  July  7. 

<Prewnt — The  Right  Hon.  Lord  Kinosoown,  Sir  E. 

Rtax,  and  Sir  J.  T.  Coleridoe.) 

BuLLBW  r.  A'Bbckett. 

Executor — 'Real  estate — Statute  making  land  liable  to 

just  debts  of  deceased — Construction. 
A  statute  of  1814  enacted  that  lands  in  New  South 

Waks  thmiid  be  liable  to  and  chargeable  with  tie 

debts  of  deceased  persons  there,  as  lands  in  England 

\C€rtfor  specially  debts  i 
Seld,  that  this  statute  did  not  pass  real  estate  to  the 

executor  and  enable  creditors  of  the  deceased  to  seize 

hmds  of  the  deceased  in  the  executor's  hands,  as  if 

they  mere  personal  estate. 

Tlus  was  an  appeal  from  a  judgment  of  the  Supreme 
<V>ort  of  Melbourne,  in  the  colony  of  Victoria, 

Tbe  reaps.  A'Beckett  and  others  brought  an  action 
-of  ejectment  agunst  Matbewson  and  another  to  recover 
foasesaion  of  a  piece  of  land,  and  the  apps.  were  let  in 
ta  defend.  The  action  wa«  brought  under  these  cir- 
cunatancas.  John  Mills,  the  crown  firantee  of 
the  premise*  in  fee  simple,  died  in  1841,  devising  these 
fnaanen  to  Peers  and  Witton,  as  trustees  for  his 
Jao^tcr  Emma.  The  executors  were  Peers,  Witton 
aa-i  th*  widow  of  the  testator.  In  1843  Hannah 
1131a,  tbe  widow,  married  Thomas  G.  W.  J.  Robinson, 
and  by  deed,  in  1842,  tlie  trustees  Peers  and  Witton 
«oa rayed  the  premises  to  Robinson  on  the  trusts  of  the 
win.  Peers  died  in  1850.  By  deed  of  26th  Sept. 
I860,  Bobioion  and  Witton,  under  a  decree  of  tbe 
'COQit  in  ita  equitable  jurisdiction,  conveyed  the 
pfemite*  comprised  in  the  deed  of  Deo.  9th  1843,  to 
4ha  reaps.  A'Beckett  and  Weigall.  Tbe  raps.'  claim 
was  foDDded  upon  the  will  and  tbe  two  deeds  above 
Bantioned,  so  far  as  the  subject-matter  of  this  appeal 
ma  oooeemed. 

The  apps.  derived  their  title  in  the  following 
■tanaar: — 

0«  Nor.  30,  1843,  judgment  by  default  was  signed 
ia  aa  action  upon  a  covenant  made  by  one  Joseph 
Moon  and  the  testator  for  tbe  payment  of  6001.   Tbe 


action  was  brought  by  Hew  Bum  against  Moore  and 
the  executrix  and  executors  of  the  testator.  Peers, 
Witton,  and  Hannah  Robinson,  with  whom  her  then 
husband  Robinson  was  joined  as  a  deft. 

By  sect.  4  of  54  Geo.  3,  c  1 5,  intituled  "  An  Act 
for  the  more  easy  recovery  of  debts  in  His  Majesty'a 
colony  of  New  South  Wales,"  it  was  enacted, 

"  That  from  and  after  the  25tb  day  of  June  1814, 
the  houses,  lands,  and  other  hereditaments  and  real 
estates,  situate  or  being  within  the  colony  of  Kew 
South  Wales  or  its  dependencies,  belonging  to  any 
person  indebted,  shall  be  I'uible  to,  and  chargeable  with 
all  just  debts,  duties,  and  demands  of  what  nature  or 
kind  soever,  owing  by  any  such  person  to  His  Majesty 
or  any  of  his  subjects,  and  shall  and  may  be  assets  for 
the  satisfaction  thereof  in  Ifke  manner  as  real  eatates 
are  by  tbe  law  of  England  liable  to  the  satisfaction  of 
debts  due  by  bond  or  other  specialty,  and  shall  b« 
subject  to  the  like  remedies,  proceedings,  and  procesa 
in  any  court  of  law  or  equity  in  the  said  colony  of  New 
South  Wales  or  its  dependencies,  for  seizing,  extend- 
ing, selling,  or  disposing  of  any  snch  houses,  lands, 
and  other  hereditaments,  and  real  estates  towards  the 
satsfaction  of  such  debts,  duties,  and  demands,  and 
in  like  manner,  as  personal  estates  in  tbe  said  colony 
are  seized,  extended,  sold,  or  dUposed  of  for  the  satis- 
faction of  debts." 

Under  a  writ  of  execution  of  the  judgment  in  Burnt 
T.  Moore  and  others,  the  sheriff,  on  or  about  Jan.  27, 
1844,  sold  a  portion  of  tbe  premises  sought  to  be 
recovered  to  Bums,  and  another  portion  to  the  app. 
Ricfaey.  The  bill  of  sale  by  the  sheriff  to  Burns  waa 
dated  July  25, 1844;  that  to  Richey,  March  14,  1846. 
Buma  afterwards  conveyed  to  Vaugban,  and  Vaughau 
to  the  app.  Bullen. 

By  deed,  dated  May  26,  1852,  and  expressed  to  be 
for  tbe  more  effectually  establishing  and  confirming 
the  title  of  Bullen,  under  the  above-mentioned  sale 
and  conveyance,  Witton,  as  the  then  anrviving  trustee, 
conveyed  to  Bullen  the  premises  purchased  by  Burns 
from  the  sheriff.  By  sect.  1 1  of  Act  5,  Vic  No.  21, 
of  the  Governor  and  Council  of  the  colony  of  Victoria, 
intituled,  "An  Act  to  amend  tbe  Act  for  the  registratioit 
of  deeds,  and  to  provide  for  the  establishing  of  a  separata 
registry  for  Sydney  and  Port  Philip  respectivdy,"  it 
was  enacted,  '*  That  after  the  passing  of  this  Act,  so 
much  of  the  said  recited  Acts  as  enacts  that  no  deed, 
conveyance,  or  other  instrument  in  writing,  conveying 
or  affecting  any  lands,  tenements,  or  hereditaments, 
shall  be  subject  to  lose  any  priority  to  which  the  same 
might  otherwise  be  legally  entitled,  if  the  same  be 
registered  in  conformity  with  that  Act,  within  the 
times  therein  for  that  purpose  limited,  shall  be,  and 
the  same  is  hereby  repealed,  and  that  all  deeds  and 
other  instruments  affecting  any  lands  or  hereditamenta 
in  New  South  Wales  or  its  dependencies,  which  shall 
be  executed  or  made  after  tbe  passing  of  this  Act,  and 
which  shall  be  duly  registered  under  the  prsvisians  of 
this  Act,  shall  have  and  take  priority,  not  according  to 
their  respective  dates,  but  according  to  the  priority  of 
registration  thereof  only,  provided  always  that  this 
section  shall  not  extend  to  or  affect  any  deed  which 
shall  be  executed  at  any  place  in  Europe,  within 
twelve  months,  or  at  any  other  place  elsewhere  out 
of  New  South  Wales,  within  six  months,  after  the 
passing  of  this  Act." 

All  tbe  deeds  in  evidence  in  the  action,  and  which 
have  been  above  referred  to,  were,  with  the  exception 
of  that  of  Dec.  9,  1842,  duly  registered  in  accordance 
with  the  provisions  of  that  section.  The  apps.  also 
supported  their  case  at  tbe  trial  by  the  evidence  of 
varions  persons,  to  the  effect  that  Peers  and  Robinson 
were  cognizant  of  and  held  themselves  out  aa  sanction- 
ing the  sales  by  the  sheriff.  No  evidence  was  pro- 
duced at  tbe  trial  that  any  of  the  reaps,  had  been  in 
possession  of  the  premises,  or  in  receipt  of  tbe  rents  or 
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profits  thereof,  for  the  epsce  of  a  jtu  next  before  the 
deed  of  Sept.  26,  1860. 

The  actioa  was  tried  hj  m  jarj  in  May  1861,  and 
reaolted  in  a  verdict  for  the  reaps.,  the  pits,  in  the 
action,  leave  being  reaarved  to  the  defts.,  the  appa., 
to  move  to  enter  the  verdiot  for  them  or  either  of 
them,  if  the  coart,  from  the  tzhibita  and  notes  of 
evidence,  shoold  think  them  or  either  of  them  entitled 
thereto,  the  conrt  having  the  aame  power  as  a  jury  to 
draw  inferences  of  fact. 

The  Sapreme  Conrt,  afUr  rales  wera  granted  and 
aignmeuts  heard,  discharged  the  roles;  the  present 
^peal  was  then  brought. 

Luih,  Q.C.,  Mellish,  Q.C.,  and  Lord  for  the  apps. 

Cainu,  Q.C.,  Temll  and  Garik  for  the  reaps. 

Cur,  ado.  vulL 

Sir  J.  T.  CoLBKioOE. — This  is  an  appeal  against 
a  judgment  of  the  Sapreme  Conrt  of  Melbourne  in  an 
action  of  ejectment  brought  by  the  reaps.,  in  which  a 
verdict  passed  for  them  with  leave  to  move  to  enter  it 
for  the  apps.,  and  in  deciding  that  question  the  conrt 
was  to  have  the  same  power  as  a  jury  to  draw  in- 
ferences of  fact.  A  rale  was  accordingly  obtained,  and, 
after  argument,  discharged  by  the  unanimons  opinion 
of  the  court,  agaiuat  which  the  present  appeal  has 
been  brought.  The  resps.  may  be  stated  generally  to 
claim  the  premises  in  question  nnder  the  will  of  John 
Mills  and  two  sabseqaent  and  sacoeaaife  conveyances ; 
the  first  in  1842  by  Feera  and  Witton,  tioatees  mider 
the  will,  to  Bobinson,  who  had  married  Hannah  Mills, 
the  widow  and  executrix  of  the  will,  with  Peers  and 
Witton  execntora  ;  the  aecond  in  I860,  by  Bobinaon 
and  Witton  (Peers  having  died),  under  a  decree  of  the 
Court  of  Cb.  in  the  colony,  to  A'Beckett  and  Weigall, 
the  two  first  rupa.  The  apps.  claim  under  saks  by 
the  aheriff  in  execution  of  a  writ  of  /.  fa.  issued  upon 
a  judgment  by  default  in  an  action  brought  npon  a 
covenant  of  the  testator  Mills.  The  action  was  brought 
by  ous  Brown  against  one  Moore,  a  co-covenantor  with 
the  testator  Mills  and  hia  executrix  and  executors. 
Upon  these  facts,  the  first  qnestion,  and  the  only  one 
on  which  any  serious  argument  was  maintained,  arose. 
The  apps.  maintain,  that  in  an  action  against  an 
ezecotor  to  recover  the  debt  of  a  testator,  in  which 
the  pit.  recovers  a  judgment,  the  aheriff  may  sell  and 
convey  to  a  purchaser  the  lands  of  the  testator, 
which  involves  the  proposition,  not  merely  that  the 
lands  are  by  law  liable  for  the  debt,  bat  that  they 
pass  to  the  executor  as  such,  and  are  in  his  handa 
as  legal  assets,  at  least  for  that  purpose.  To 
anpport  this  the  54  Geo.  8,  c.  15,  s.  4,  is  relied  on. 
That  section,  after  enacting  that  lands  and  other 
hereditaments  and  real  estates  in  New  South  Wales, 
shall  be  liable  to  and  chargeable  with  all  just  debts, 
duties  and  demands  of  what  nature  or  kind  soever, 
and  shall  and  may  be  assets  for  the  satiifaction  thereof, 
in  like  manner  as  real  estates  are  by  the  law  of 
England  liable  to  the  satisfaction  of  bond  or  specialty 
debts,  goes  on  as  follows :  "  and  shall  be  subject  to 
the  like  remedies,  proceedings,  and  process  in  any 
conrt  of  law  or  equity  in  the  said  colony  or  its  depen- 
dencies, for  seizing,  extending,  selling,  or  disposing  of 
any  sach  boutes,  lands.  Sat.,  towards  the  satis- 
faction of  sack  debts,  &&,  and  in  like  manner  as 
personal  estates  in  the  said  colony  are  seized,  extended, 
sold,  or  disposed  of  for  the  satisfaction  of  debts." 
The  apps.  contend  for  a  literal  construction  of  these 
words.  Lands,  they  say,  are  to  be  subject  to  the 
like  remedies  and  process  for  seizing  and  disposing  of 
them  towards  the  satisfaction  of  debts,  and  in  like 
manner  as  personal  estates  are  seized  or  disposed  of 
for  the  same  purpose.  As,  therefore,  the  personal 
estate  passes  to  the  executor,  and  is  liable  to  be  levied 
on  in  his  hands  under  » fieri  /'acia$,  so  th*  real  estate 
DTOst  be  considered  as  in  his  hands  and  liable  to  the 
4Mme  process.    It  is  obvioos  that  if  this  be  the  tnie 


construction,  the  nature  of  the  property,  and  the  ooar*» 
of  its  legal  devolution,  must  be  changed.  It  is  on» 
thing  that  the  heir,  or  the  devisee  as  the  case  may  be, 
should  take  the  real  estate  subject  to  being  charged  in. 
respect  of  debts,  and  that  the  whole  property  should 
be  administered  in  a  court  of  eqnity,  with  a  due  and 
eqnal  respect  to  the  rights  of  all  parties  claimanta 
npon  it ;  and  another  that  it  shonld  be  in  the  power  of 
any  single  creditor  to  charge  the  executor  to  the  extent 
of  his  debt  and  the  value  of  the]  land,  and  for  the 
exeontor  to  sell  the  land  of  which  de/acio  ha  has  net 
the  possession,  and  of  which  another  has  who  is  not  muia- 
a  party  to  the  creditor's  proceeding.  There  are  no  worda 
in  the  section  that  import  any  such  change  in  the  law^ 
or  any  intention  to  make  it,  and  therv  should  have 
been  the  clearest  to  warrant  such  a  constmotion.  The- 
object  of  the  section  clearly  was  to  render  real  estate- 
in  New  South  Wales  liable  for  debU  of  every  kind,  as 
it  was  in  England  for  specialty  debts,  and  the  creditor 
is  to  proceed  in  respect  of  the  real  estate  as  he  would 
in  respect  of  the  personal  estate,  bat  in  both  instance* 
against  the  person  in  whom  the  property  i*._  This 
object  the  words  used  seem  to  their  Lordships,  in 
their  obvious  construction,  sufficiently  to  carry  out  ;. 
but  they  cannot  be  made,  without  doing  them  great 
violence,  to  import  what  the  appa.  oontend  for,  nor 
indeed  oonid  this  be  held  without  leading  to  many 
most  inconvenient  consequences.  Aiul  if  the  section 
does  not  import  that  the  real  estate  is  to  pass  to  the 
executor,  at  least  for  the  purposes  of  the  act,  thea 
the  apps.  must  contend  that  the  executor  is  to  be 
liable  to  the  extent  of  its  value,  and  be  compelled  to 
deal  with  it  aa  legal  assets,  althongh  in  the  hands  of 
their  heir  or  devisee,  he  himself  having  no  control  over 
it  whatever.  Every  lawyer  most  see  at  once  in  how 
many  ways  and  to  what  a  serioas  extent  injustice  may 
very  probably  result,  and  in  many  cases  from  this. 
Nothing  but  an  established  conrse  of  practice,  or  some^ 
conclusive  authority,  would  warrant  their  Lordships  in 
adopting  a  construction  open  to  such  remarks  ;  but  it 
appears  from  the  judgment  of  the  court  below  that 
the  opposite  construction  has  always  prevailed  in  the 
colony  ;  and  the  cases  cited  in  the  argument  for  the 
apps.  do  not  apply  for  the  reaaons  stated  in  that  judg- 
ment, in  which  their  Lordships  concur,  and  which  it  is 
unnecessary  now  to  repeat.  Another  point  whicli  was 
made  for  the  apps.  arose  upon  the  Colonial  Eegiatra- 
tion  Act,  it  appearing  that  the  conveyance  of  Peers 
and  Witton  to  Bobinson  in  1842,  had  not  been  re- 
gistered, whereas  a  later  conveyance  from  Witton 
to  Bnllen  had  been,  which  latter,  therefore,  it  was 
urged,  would  have  priority  over  the  former.  In  order 
however,  to  the  giving  it  this  priority,  it  must  have 
been  indeed  executed  bon&Jide  and  for  a  valuable  con- 
sideration. Whether  this  were  so  was  a  question  of 
fact,  and  one  upon  which,  therefore,  the  court  were  by 
consent  to  draw  their  inference.  It  appears  that  it 
distinctly  refused  to  draw  this  inference  in  favour  of 
the  deed,  and,  as  appears  to  their  lyirdahips,  for  suffi- 
cient reason.  By  the  earlier  deed  Witton  had  joined 
with  Peers  his  co-trustee  in  conveying  the  propeity  to 
Robinson  upon  the  trosU  of  the  will ;  it  was  in  effect 
sn  exercise  of  the  power  of  changing  the  trnstees  con- 
ferred by  the  will.  By  the  Uter  deed  Witton,  who  had 
made  this  previous  conveyance,  conveys  to  Vanghan, 
who  had  been  a  purchaser  under  the  sheriff',  in  order  to 
confirm  the  title  from  the  sheriff,  for  a  nominal  con- 
sideration only.  Whatever  may  be  thought  of  the 
bond  fidei  of  this,  it  was  clearly  not  a  deed  for  a 
valuable  consideration.  Their  Lordships  upon  the 
whole,  therefore,  think  that  the  gronnds  of  appeu 
wholly  fail.  They  wUl  expreas  that  opinion  to  Hk 
Majesty,  and  humbly  advise  that  it  be  dismissed  with 
costs.  Judgment  affirmed. 

Apps.'  attorneys,  Lawrance,  Plews  and  Co. 

Besps.'  attorneys,  Young,  Jontt  and  VaUingi. 
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Momlaf,  Julg  2S. 
(Tlaat— n<  Bight  Hon.  Knoar  Bbccb,   L.J., 
TuB5B>,  L.  J.  and  Sir  J.  T.  CoLEBmoB.) 
Be  Hiixs'  Patut. 
fikd—Pnlomgaiio»  applied Jor — Petitioner's  Pterit 
mdrmummtiom — Aacomtt  rejaired — Ofpo$itio» 
tt  fntngoHon — CoiU — Practiee, 
^aapflieatio»  lo  Ike  Privjf  CouneUfor  proJonging 
t  ptiiit,  lie  court  mil  not  try  the  valtdttg  of  the 
flat;  out  lioagh  it  toill  not  extend  a  patent  which 
it  wmifcitl)  bad,  it  mil  not  entertain  queetioni 
*f  it^ftl  mlidUg. 
Tit /nfer  qmeefiont  fur  tit  eowt  to  eonnderare  Ike 
iigni  e/merit  lo  be  eUtritnted  to  the  feiUUmer  in 
mpeel  Mk  of  ike  nooeltg  and  nliUlg  of  hit  innen- 
lit»,t»i  lie  antoant  of  rtmtmemtion  ha  ha*  re- 
euetd  or  itcnred.     On  the  latter  point  the  peli- 
tiemr  tuat  produce  tatiifactori/  aocoante,  lo  at  to 
dtp  wiatprofils  tetre  in  a  large  tense  attributable 
tttiiifalent;  and  he  it  not  entUled  to  deduct  from 
infill  »3  lou  byfooUth  or  in^rudent  bargaint 
tr  ietif  eOHpromitei  of  litigation.    And  where  he 
mmn^ielare*  hi*  own  inoention,  he  i*  not  entitled 
I*  iilntt  two-third*  at  manufaeturor't  profit*  and 
eiml  eetf  lie  other  third  at  tie  profit  alone  aliri- 
MaUs  to  fie  patent 

Tbii  wu  tn  application  for  tbo  prolongation  of  a 
fitat  fer  inakiag  gas.  Tba  application  was  oppoaed 
t^nriMB  parties  in  the  circnnutaneaa  and  on  tb* 
(mads  nt  forth  in  the  judgment  of  the  oonrt. 

teHh  Q-C,  Grooe,  Q.C.  and  Bindmarci,  Q.C.  for 
tttpMiiioaer. 

CiihM,  Q.C.,  Bovitt,  Q.C.,  Detman,  Q.C,  fTebilte, 
Itnm,  Bongmtat  and  White  for  opposing  parties. 

Cur.  adv.  vult. 
SrJ.T.CoLouooB. — ^This  was  an  application  for  the 
f*»|ition  of  a  patent  granted  on  the  28th  Kot. 
IM,  <er  an  "  ImproTed  Mods  of  oompressing  Feat 
feankisg  Foel  or  Gas,  and  of  roannfaeturing  Gas,  or 
<f  tkaoiog  esrtain  snbataness  applicable  for  pnriljing 
tie  ■affle."  It  baa  been  reinsted  hj  an  nnnsoal 
■aober  of  opponents,  and  tbs  several  gronnda  of  want 
<(  Mnit;.  and  want  of  atilitj,  and  of  the  patentee 
kuisg  had  sofieient  remuneration,  are  insiated  on  in 
tkt  Nnnl  Botioea  of  objection  put  in  b;  the  serera] 
TIteir  Lordships,  howerer,  have  not  in 
■  been  fai  the  habit  of  trying  the  raliditj  of 
Tbajr  will  not,  of  course,  reconmend  the 
I  ef  a  patent  which  is  manifestly  bad ;  bat, 
ei  the  ether  hand,  they  will  not  generally  enter  into 
lewtieas  of  do^btfiil  ralidity.  They  lay  aside,  there- 
Cm,  the  qoeatioBa  of  want  of  norelty  and  want  of 
*I3%,  so  fiir  as  they  sSiect  tbo  validity  of  this  patent. 
biiii,  the  Isarasd  counsel  for  the  opponents  dis- 
^liiaed,  and  very  properly,  any  intention  of  impeaehioK 
te  nSfity  directly ;  bnt  they  oontended  thwt,  both 
past  to  tlie  novelty  and  the  DtiKty  of  the 
,  the  degree  of  merit  to  be  attributed  to  the 
r  onght  to  bo  taken  into  acoonnt,  and  in 
thar  Locdahipa'  jodgment  tbey  are  right  in  that 
xMiniiuu.  There  are  two  points,  therefore, 
^  (Willi  appUoatioo,  material  to  be  considered 
is  tha  CMS :  the  degree  of  merit  to  be  attributed 
t*  the  petitioner  in  respect  both  of  the  novelty 
<nd  itility  of  his  invention,  and  the  amount 
<f  nniisieiatlon  received  by  him  or  secured  by  him. 
^*  thas  points,  which  sre  of  general  application,  must 
^  sided  a  third,  reapectiag  a  Frenoh  patent,  granted 
t*  <M  Biefaard  Laming,  for  fifteen  years  fiom  the 
tiad  M.  1849,  earlier,  therefore,  than  the  petitioner'e 
l<|«it,  amd  having  itiU  aosie  months  to  run ;  and  if 
*kii  Rnoch  patant  be  held  to  be  for  the  same  invention 
j»  the  petitioner's,  the  power  of  prolongation  would 
K  It  an  events,  limited  to  so  short  a  period  that  it 
**<U  bs  dsaily  improper  to  ezereise  it.    -It  may  be 


convenient  to  say  all  which  Ibeir  Lordships  deem  it 
necessary  to  say  on  this  point  before  proceeding  to 
dispose  of  the  other  two.  As  the  patent  now  under 
consideration  was  granted  before  the  passing  of  the 
15  &  16  Vict.  0.  83,  snd  ss  the  Frenoh  patent  baa 
not  yet  expired,  this  case  does  not  fall  strictly  within 
the  operation  of  the  25th  section  of  the  Act ;  bnt  the 
policy  which  the  Legislatura  there  indicates  must  still 
guide  their  Lordships  in  the  ezereise  of  their  discretion. 
That  policy  is  clear  to  prevent,  in  the  case  of  inventions 
made  and  patented  in  any  foreign  country,  the  oon- 
tinnanoe  of  a  monopoly  in  this  country  by  virtne  of  ' 
any  patent  snbsequently  granted  here,  beyond  the 
time  when  the  discovery  shall  have  become  public  pro- 
perty  in  the  foreign  country.  If,  therefore,  it  were  dear 
thatthe  discoveries  of  Hills  and  Laming  were  the  same^ 
however  independently  made,  and  that  of  Laming  were 
about,  within  a  few  months,  to  become  the  property  of 
the  public  by  efflux  of  time,  their  Lordsiiips  would 
certainly  think  it  wrong  to  recommend  a  prolongation  of 
the  monopoly  in  this  country.  Upon  a  careful  examin- 
ation, 'however,  of  the  two  specifications,  and  a  con- 
sideration of  the  conflicting  evidenoe  upon  the  snbjeot, 
and  recollecting  how  this  question  has  been  dealt  with 
in  the  conrts  of  law  and  equity  before  which  it  ha* 
come,  their  Lordships  do  not  feel  so  free  from  doubt  as 
to  warrant  them  in  rejecting  the  petitioner's  application 
on  this  ground  alone,  more  especially  as  they  are  not 
satisfied  that  any  previous  Icnowledge  of  Laming's 
experiments  is  brought  home  to  the  petitioner.  It 
cannot  be  donbted,  however,  that  these  two  discoveries 
approach  very  closely  to  each  other  ;  and  although 
their  Lordships  do  not  decide  this  case  on  the  ground 
of  this  objection  alone,  it  is  not  to  be  understood  that, 
in  another  part  of  the  inquiry,  it  has  had  no  weight  in 
the  conclasion  at  which  they  have  arrived  on  the  whole 
ease.  Their  Lordships  now  pass  to  the  first  of  the  two 
questions  stated  above.  It  may  be  recollected  from 
what  has  been  already  said,  that  in  determining 
whether  to  recommend  the  prolongation  of  a  patent  or 
not,  even  where  the  claim  to  the  first  discoreiy  snd  the 
henefidat  nature  of  that  disooveiy  are  both  con- 
ceded, it  will  be  still  proper  to  consider  both 
the  degree  of  merit  as  inventor,  and  the  amount 
of  the  benefit  to  the  public  flowing  directly 
from  the  invention.  A  monopoly,  limited  to  a  certain 
time,  is  properly  the  reward  which  the  law  assigns  to 
the  patentee  for  the  invention  and  disdosnre  to 
the  public  of  his  mode  of  proceeding.  Whether  that 
term  shall  he  extended,  in  effect  whether  a  second 
patent  shall  be  granted  for  the  same  consideration, 
and  the  enjoyment  by  the  public  of  its  vested  right  be 
postponed,  is  to  depend  on  the  exercise  of  a  discretion, 
judicial  indeed,  yet  to  bo  influenced  by  every  such 
circumstance  as  would  properly  weigh  on  a  sensible 
and  considerate  person  in  determining  whether  an 
extraordinary  privilege  not  of  strict  right,  but  rather  of 
equitable  reward,  should  he  conferred.  Now,  one  may 
be  strictly  an  inventor  within  the  legal  meaning  of  the 
term,  no  one  before  him  may  have  made  and  disclosed 
the  discovery  in  all  its  terms  u  described  in  his 
spedfication,  bnt  this  may  have  been  the  snecessful 
resalt  of  long  and  patient  laboor,  and  of  great  and 
unaided  ingenuity,  without  which,  for  all  that  appear*, 
the  public  would  never  have  had  the  benefit  of  the 
discovery ;  or  it  may  have  been  but  a  happy  accident, 
or  a  fortunate  gneu^  or  it  may  hare  been  veiy  dosely 
led  up  to  by  earlier,  and  in  a  true  sense  more  meri- 
torious, but  still  incomplete  experiments.  Different  de- 
grees of  merit  must  smrely  be  attributed  to  an  inventor 
under  theie  different  circiunstsnoe.  The  moral  clain 
to  an  extension  of  time  may  in  this  way  be  indefinitely 
varied  according  as  the  dronmstances  approach  nearer 
to  the  one  or  the  other  of  the  above  tnpposltions. 
The  same  prindple  will  apply  to  the  consideration  of 
benefit  conferred  iipoa  the  public.    The  extent  of  the 
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benefit  conferred  mnat  varr  in  each  cue  with  the  cir- 
canutances.  The  prindpal  qneetion  always  ii,  ba*  the 
individoal  patentee  nnder  all  the  circomataneea  received 
what  in  equity  and  good  senae  may  be  considered  a 
4iaffioient  remaneration  ?  On  bis  own  part,  of  coarse, 
there  most  hare  been  no  want  of  good  faith  or  prudent 
vertion ;  and  farther,  as  the  loss  to  the  pnblie  may 
be  important  in  the  consideration,  it  may  be  necessary 
Jn  some  oases  not  to  confine  the  inquiry  to  the  state  of 
things  at  the  date  of  the  patent,  but  to  regard  ahio  the 
oircomstances  existing  at  the  time  when  the  applica- 
'  tion  is  made.  These  principles  may  be  collected  from 
the  prerions  decisions,  and  it  hu  been  thought  right 
here  to  restate  them  shortly  as  relerant  to  the  present 
case,  and  as  the  points  hare  often  arisen  and  will 
probably  arise  again  in  farther  cases.  Much  erideace 
waa  laid  before  their  Lordships  to  reduce  their  estimate 
of  the  patentee's  merit  in  respect  of  originality.  Some 
earlier  patents  were  introduced,  and  the  greatest 
reliance  was  placed  on  the  claims  made  on  behalf  of 
Mr.  Laming  and  Mr.  Evans.  These  two  persons  were 
in  some  measure  oppoeed  to  each  other ;  but  it  appears 
to  their  Lordships  that,  for  the  present  pnrpose 
«t  least,  their  mutoal  objections  might  be  sufficiently 
reconciled.  It  is  not  easy  for  those  who  are  not 
chemists  to  state  in  detail  and  with  preduon  the 
exact  effect  of  the  STidenoe ;  bnt  after  the  best  consi- 
deration their  Lordships  feel  the  case  of  Hr.  Laming 
to  be  of  great  weight  in  the  sense  in  which  it  is  now 
to  be  applied.  In  the  interest  of  the  pnblie  the  objec- 
tion put  forward  by  Hr.  Dawber  is  also  material.  He 
states  himself  to  be  the  inventor  of  a  mode  of  purify- 
ing gas  by  the  nse  of  a  natural  oxide  of  iron,  and  this 
lias  been  contended  to  be  within  the  tetma  of  the  claim 
made  by  Mr.  Hills  in  his  specification  ;  but  certainly 
the  nse  of  natural  oxides  does  not  appear  to  have  been 
cootemplated  by  him,  and  Mr.  Dawber  might  very 
reasonably  have  supposed  himself  at  liberty  to  use 
them,  and  to  contract,  as  he  states  himself  to  have 
done,  for  the  supply  of  them  to  third  parties.  His 
material  is  the  ochre  found  in  certain  bogs  in  Ireland, 
procurable  at  a  comparatively  cheap  rata;  it  oontaina 
a  native  oxide  of  iron,  which  answers  very  well  the 
porpose  of  purifying  the  gas  of  its  snlphureted 
hydrogen ;  possesses  equally  with  Mr.  HiUs'  material 
the  quality  of  revivification  on  exposure  to  the  air,  and 
it  lUso  produces  fine  sulphnr  by  a  very  simple 
process,  when  it  has  ceased  to  be  useful  as 
a  purifier  of  gas.  It  is  understood  that  Mr. 
Bills  has  insisted  that  this  valoabls  discovery 
cannot  be  enjoyed  by  the  public  exoept  nnder 
m  licence  from  himself,  so  long  as  bis  patent  exists. 
The  resolt  of  the  evidence  offered  on  this  head  by  the 
objectors,  and  especially  in  the  two  instancea  we  have 
enlarged  on,  raises  a  considerable  difficnlty  in  the  way 
of  this  petition.  But  a  more  serious  difficnlty  arises 
upon  the  remaining  qnestion— the  sufficiency,  namely, 
of  remuneration  already  received  by,  or  secured  to  the 
patentee,  the  previous  matters  being  borne  in  mind. 
After  considerable  variations  in  the  acoonnts  rendered, 
not  quite  satisfactorily  explained,  he  finally  states  his 
net  profits  at  12,3382.  19s.  l(i,  the  gross  profits 
being  41,15W.  15«.  lid.  How  this  last  sum  was 
arrived  at  does  not  very  distinctly  appear ;  but  the 
dedootions  appear  to  be  open  to  various  objections. 
The  royalty  receipts  are  given  at  15,151/.  9s.  8d.,  bnt 
from  this  a  sum  of  4250/.  is  dedacted  as  having  been 
paid  to  Owen  and  Co.  for  the  surrender  of  a  licence 
which  the  patentee  bad  granted  to  those  gentlemen 
for  the  exclusive  right  to  use  the  invention  througb- 
ovt  a  large  part  of  England.  Now,  the  profits  nnder 
that  licence,  as  well  as  the  snms  paid  for  it,  are  of 
course  profits  earned  by  the  patent,  and  onght  to  have 
been  brought  into  the  account  as  such.  Whether  they 
iMve  been  to  or  not  does  not  appear,  and  it  was 
-the   doty  of  the   patentee   to  make  that  perfectly 


clear  to  their  Lordships.  Bat,  further,  they  do  not 
agree  that  be  is  entitled  to  take  credit  for  a  disbnrM- 
ment  the  necessity  for  which  he  has  himself  occa- 
sioned. He  had  within  his  jurisdiction,  so  to  say,  the 
whols  kingdom  :  it  was  either  profitable  or  not  to 
grant  a  lioenoe  for  a  part,  and  thereby  to  pot  it  out  of 
his  own  immediate  power ;  bnt  it  was  his  own  act  to 
do  so ;  and  if  after  a  while  it  appeared  to  be  an  nnwiae 
act,  so  as  to  make  it  desirable  to  ondo  it,  even  at  a 
oost  of  4250/.,  this  was  either  a  lost  which  be  brongfat 
on  himself,  or  represents  a  profit  which  but  for  his  own 
election  he  might  himself  have  made,  and  which  has 
been  made  by  another  party.  There  is  also  a  deduc- 
tion of  9020/L  13s.  6d.  for  law  expenses.  This  is  in 
general  a  fur  bead  of  dedoction,  nor  is  it  now  objec- 
tionable in  the  whole  ;  but  it  appears  that  in  some 
expensive  cases  of  litigation  settlements  were  come  to 
nnder  compromises  on  which  Mr.  Hills  gave  np  claims 
to  costs  to  which  he  had  an  apparent  title  from  his 
adversaries.  It  may  have  been  a  pnideot  measure  to 
make  this  sacrifice,  but  it  does  not  follow  that  it  is  proper 
to  dedoct  it  in  an  nnexplained  lump.  A  more  serious 
objeotion  still  remains  on  the  ground  of  items  withheld, 
which  onght  to  have  been  introduced  into  the  profits.  Mr. 
Hills  has  turned  his  patent  to  account  in  two  ways  : 
first,  as  a  manufacturer  and  vendor  of  the  patented 
article ;  and,  secondly,  as  a  grantor  of  licences  to  third 
persons,  who  pay  him  royalties.  No  qnestion  has  been 
raised  on  the  second  head;  but  as  to  the  first,  b* 
deducts  two-thirds  as  maniifactnrer's  profits  from  the 
net  profits  received,  and  considers  the  remaining  third 
as  done  attributable  to  the  patent,  and  therefore  as 
alone  to  be  brooght  into  the  present  account,  and  this 
is  objected  to.  Their  Lordships  find  that  this  com- 
mittee laid  down  expressly  a  contrary  rale  in  the  case 
of  Mr.  Muntz'a  patent  (2  Webster's  P.  C.  121), 
and,  as  it  seems  to  them,  on  clear  grounds.  It  i*  to 
be  remembered  that  the  accounts  which  a  patentee 
renders  in  support  of  such  a  petition  as  the  present  are 
not  such  as  might  be  proper  between  two  severaV 
claimants  on  the  returns  of  a  mercantile  firm,  but  such 
as  show  what  profits  made  by  a  firm  or  individual  are 
in  a  large  sense  sttribntable  to  the  possession  of  the 
patent  right,  tliose  which,  without  the  pstent,  would 
not  have  existed  at  all ;  not  of  course  excluding  aU> 
jnst  deductions  for  labour,  capital.  See.  If  but  for  the 
patent  there  would  have  been  no  manufactory,  then  the 
net  profits  of  the  raanafaeturer  are  in  that  larg<  aensfr 
attributable  to  the  patent.  With  it  the  manufacturer 
has  a  monopoly ;  in  this  case  the  monopoly  of  an  article 
so  beneficial  as  to  have  become  almost  a  necessary  to 
the  gas  companies  in  the  large  towns  of  the  kingdom. 
The  patent  may  be  said  to  create  bis  trade,  at  least  it 
develops  it  to  an  extent  which  would  be  impossible 
withont  it ;  it  cannot  be  reasonable  then  that,  when 
called  on  to  state  what  profits  be  owes  to  the  patent,, 
the  patentee  should  withhold  these  which  be  estimatee  at 
two-thirds  of  bis  total  profits  from  the  account.  Thdr 
Lordships  cannot  satisfactorily  discharge  their  daty 
onless  they  have  the  whole  case  before  them,  they 
must  know  the  whole  remuneration,  different  considera- 
tions may  be  applicable  to  different  parts  of  it ;  but  if 
to  any  extent  the  patentee  has  received  his  remanera- 
tion by  the  making  and  selling  the  patented  article, 
the  profits  on  that  sale  must  be  disclosed  and  taken 
into  account.  Their  Lordships  do  not  say  this 
principle  is  to  be  pushed  to  an  onreasonable  extreme, 
and  they  have  said  that  they  do  not  exclude  all  just 
deductions,  if  any ;  but  this  rule,  and  that  for  which 
the  petitioner  contended,  differ  in  priadple,  and  the 
rejection  of  the  role  contended  for  by  the  petitioner 
will  no  doubt  let  in  a  considerable  addition  to  the  total 
which  he  has  given.  It  has  further  appeared  that  the 
petitioner  has  entered  into  contraots  with  oertaia 
gas  companies,  by  which,  aa  is  contended,  the  patties 
are  for  the  considerations  therein  stated  mattudly  bound 
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to  tbe  npply  and  pnrcliua  of  the  non-patented  article 
fa  tenna  differing  in  the  time  they  hare  to  run,  but 
an  exceeding  more  or  less  considerably  the  duration  of 
tbe  patent,  and  independently  of  its  eztennoo.  Their 
Lordihips  are  not  called  on  to  decide  on  the  legal 
(Act  of  these  contracts,  nor  to  express  any  opinion  as 
to  tfaeir  eonasting  with  public  policy ;  but  they  cannot 
-eooaider  tfaem  as  merely  waste  paper.  The  prices 
agreed  on  must  be  talten  to  be  remunerative.  The 
(resomption  must  be  that  the  contracts  will  be  per- 
fbnncd,  and  the  prices  paid.  Something  therefore 
•Dght  to  bare  been  set  down  for  them  in  the  accounts. 
Again,  their  Lordships  ai«  by  no  means  satisfied  with 
the  proTisions  contained  in  these  agreements  against 
«ppoaiag  the  extension  of  the  patent.  Such  provisions 
^ve,  to  say  the  least,  a  strong  tendency  to  oontra- 
rene  the  intareat  of  the  public.  On  all  these  grounds 
tiior  Lordahips  think  that  the  petitioner's  application 
most  be  dismissed.  The  onus  is  upon  him  to  satisfy 
them  that,  when  all  drcnmstances  are  considered,  his 
mmmeration  has  been  less  than  be  is  equitably  entitled 
to.  No  one  but  himself  is  in  a  condition  to  state  the 
vbole  aoeonnt,  and  it  is  important  to  have  it  distinctly 
andsTStood  that  the  most  unreserved  and  clear  state- 
aunt  is  an  indispensable  condition  to  the  success  of 
SBch  applications  as  the  present.  It  might  have  been 
-enough,  and  perhaps  it  would  have  been  the  safest  and 
Bost  ooaTCoient  course,  for  their  Lordships  to  have  said 
mmilj  that  they  had  not  in  this  case  been  brongbt  to  the 
coodssion  that  the  petitioner's  remuneration  has  been 
snofficiait,  but  they  have  thought  it  best  to  comment 
<n  the  above  particulars,  and,  without  stating  any 
sam  which  they  should  hare  thought  best,  or  any 
which  would  have  appeared  to  them  more  than  snffi- 
eoit,  thar  examination  of  those  particulars  has  con- 
vinced them  that  the  petitioner  iiss,  in  fact,  been 
anSdently  remunerated.  There  remains  then,  only 
the  question  of  costs.  The  opposition  has  been  neces- 
sarily reiy  expensive.  It  has  not  been  alleged,  nor 
kaa  it  appealed,  that  any  of  the  nnraeroos  opponents 
was  without  a  sufficient  interest  te  justify  itia  ap- 
{earanoe,  and  it  would  be  unjust  that  the  expense  of  a 
4Bcoeasfiil  opposition  should  not  be  to  some  extent 
konw  by  the  petitioner  who  has  occasioned  it  Their 
Ladships  think  that  he  should  pay  a  sum  sf  lOOOJl, 
-aooeidinK  to  a  distribution  to  be  made  by  the  registrar 
anong^  the  parties  opposing,  without  the  expense  and 
-delay  of  a  formal  taxation,  unless  the  app.  prefers  a 
taxation,  in  which  case  the  petition  will  be  dismissed 
with  coats  generally,  and  their  Lordships  will  advise 
JfaM.j.«y  accordingly.  PaUio»  dismimd. 


Wednadat/,  June  34. 

(Present — The  Bight  Hon.  Lord  KciosoowH,  Khiobt 

Bbuce,  L.  J.,  TuBKKB,  L.  J.  and  Sir  £.  Rtas.) 

FAUtLAKD  ISLAItDS  CoUFAHT  V.  TbB  QcEBH. 

Afptal  m  erinmal  caitt — Colonial  eaurti — Ctreum- 
ttoHCtt  in  vMch  leave  to  appeal  grarUed. 

JThcmgk  in  ttrietneu  the  Crown  Hai  authority  bj/  vulut 
of  the  prerogative  to  review  the  diatiom  of  all 
cohmal  courts,  whether  the  prooeedinge  be  of  a 
deil  or  crimintd  character,  unless  the  Crown  has 
parted  with  luck  authority,  yet  the  incoraenience  of 
entertaining  an  appeal  in  criminal  cases  is  so  great 
that  it  %nU  not  be  allowed  except  in  very  peculiar 
eireumstanees.  Thus  where  a  colonial  police  court, 
from  which  no  appeal  lay  to  the  dtil  court,  had 
decided  a  criminal  matter,  which  in  substance  was 
of  a  dvU  iKMitre,  and  ajeeted  the  rights  of  property 
geneixilty  in  a  colony,  and  could  not  easily  be  put 
in  the  fitrm  of  a  cioil  action,  leave  to  appeal  was 

This  was  an  application  for  leave  to  appeal  a  judg- 
t-sf  a  police  cooit  in  the  Falkland  Islands,  which 


was  opposed  on  the  ground  that  it  was  a  judgment  in 
a  criminal  cause,  and  not  appealable. 

Lord  KiaosDOWs.— Their  Lordships  at  the  hearing 
of  this  petition  entertained  a  strong  opinion  that  the 
point  which  had  been  decided  by  the  court  below  in 
convicting  the  petitioners  of  the  offence  alleged  against 
them  was  one  of  sufficient  difficulty  and  importance  to 
make  it  desirable  that  it  should  be  submitted  to 
further  oonsideration  before  a  higher  tribunal.  But 
they  were  desirous  of  looking  into  the  authorities  on 
the  subject,  and  of  considering  how  far  the  principles 
which  have  been  laid  down  in  former  cases  with 
respect  to  appeals  in  criminal  proceedings  leave  them  at 
liberty  to  reach  the  merits  of  the  particular  case  with- 
out infringing  those  rules  which  it  is  of  the  greatest 
importance  to  the  pnblic  interests  strictly  to  maintun. 
It  may  be  assumed  that  the  Queen  has  authority  by 
virtue  of  her  prerogative  to  review  the  decisions  of  all 
colonial  courts,  whether  the  proceedings  be  of  a  dvit 
or  criminal  character,  unless  Her  Majesty  has  parted 
with  such  authority.  But  the  inconvenience  of  enter- 
taining such  appeals  in  cases  of  a  strictly  criminal 
nature  is  so  great,  the  obstrnction  which  it  would  ofiisr 
to  the  administration  of  justice  in  the  colonies  is  so 
obvious,  that  it  is  very  rarely  that  applications  to  this 
board  similar  to  the  present  have  been  attended  with 
success.  The  whole  subject  was  most  iiilly  investi- 
gated in  the  recent  petition  of  Joykissen  Hookerjee, 
who  had  been  convicted  of  forgery  by  one  of  the 
courts  in  India.  The  Judicial  Committee,  by  Dr. 
Lnshington,  expressed  their  opinion  that  there  had 
been  a  miscarriage  of  justice  in  the  case,  and  that 
supposing  it  to  have  been  a  civil  and  not  a  criminal 
case  they  would  have  had  no  hesitation  whatever  in 
recommending  to  Her  Majesty  to  allow  an  appeal  for 
the  purpose  of  considering  the  proceedings  complained 
of,  and  doing  justice  to  the  party  complaining,  and 
yet  they  refused  to  interfere.  Dr.  Lnshington 
observed  that,  by  granting  an  appeal  in  that  case 
was  meant  an  examination  of  the  whole  of  the 
proceedings,  including  the  evidence,  and  that  in 
no  instance  whatever  of  any  grievance,  bow- 
ever  great,  hod  any  such  appeal  been  ever  enter- 
tained, and  that  the  consequences  of  entertaining 
it  would  be  entirely  destructive  of  the  administration 
of  all  criminal  jurisprudence,  and  that  if  injustice  bad 
been  done  the  proper  mode  of  remedying  it  was  by 
application  to  the  Crown  in  another  shape,  and  by  way 
of  appeal.  To  these  principles  their  Lordships  entirely 
assent,  and  it  is  only  on  tbs  ground  of  the  great 
peculiarity  of  the  circumstances  of  this  case  that 
their  Lordships  are  disposed  to  advise  Her  Majesty  to 
admit,  under  certain  restrictions,  an  appeal  against  the 
order  complained  of.  The  mun  ground  is  this,  that 
the  proceedings,  although  in  form  of  a  criminal,  are  in 
substance  rather  of  a  civil  nature,  deciding  a  qnestioa 
of  property,  a  question  of  great  general  importance, 
involving  the  rights  both  of  the  Crown  and  its 
grantees  throughout  these  islsnds,  and  affecting  most 
materially  the  value  of  all  the  lands  in  hands  of  the 
holders,  on  the  one  hand,  and  the  claim  of  the  Crown 
to  the  property  in  the  wild  cattle,  on  tbs  other.  It  is 
obvious  that  this  is  a  question  of  too  great  importance 
to  make  it  fit  that  it  should  be  finally  concluded  by  a 
summary  convielion  in  a  police  court.  If  the  effect  of 
their  Lordships'  determination  in  this  petition  were 
confined  to  the  particular  cases  already  decided,  and  to 
the  retainer  by  the  Crown,  or  its  refunding  to  the 
parties,  the  amount  of  the  penalties  which  it  has  re- 
ceived and  not  already  remitted ;  or  if  the  question 
decided  by  the  conviction  could  be  brought  for 
trial  in  a  civil  action,  and  thus  be  carried 
regularly  by  appeal  to  Her  Majesty,  their  Lordships  are 
so  impressed  with  the  danger  of  appearing  to  relax  the 
rules  against  entertaining  appeals  in  criminal  cases, 
that  they  would  not  advise  Her  Majesty  to  grant  anj 
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relief  upon  the  present  petition.  Bat  it  aeems  by  no 
means  clear  that  this  question  can  be  raised  in  a  civil 
court  as  regards  what  has  already  taken  place,  or  that 
similar  difficulties  may  not  prevent  the  qnestion  from 
beinK  tried  in  a  dvil  court  in  cases  of  the  same  kind 
which  are  likely  to  recur,  and  their  Lordships  think 
that  it  is  of  equal  importance  to  the  Crovrn  and  to  the 
colonists  that  a  point  so  Krave,  with  respect  to  which 
they  do  not  of  course  intimate,  and  indeed  have  not 
formed,  any  opinion  either  one  way  or  the  other,  should 
b«  the  subject  of  decision  in  this  country.  Another 
circumstance  by  which  their  Lordships  are  much  in- 
fluenced is  the  analogy  to  the  proceedings  which  would 
in  similar  circumstances  have  been  competent  to  the 
deft,  if  the  conviction  had  taken  place  in  England. 
The  conviction  might  have  been  brought  before  the 
Q.  B.  by  writ  of  certiorari,  and  the  justice  of  the  de- 
cision subjected  to  review  on  the  matters  appearing  on 
the  record.  But  in  this  case,  as  far  as  appears,  no 
means  of  review  of  any  sort  existed  in  the  colony ;  for 
though  the  ordinance  referred  to  givee  an  appeal  to  the 
police  court  from  a  conviction  by  a  single  magistrate, 
the  conviction  here  has  been  pronounced  by  the  court 
itself.  For  the  reasons  assigned,  their  Lordships  will 
advise  Her  Majesty  to  receive  the  petitioner's  appeal  for 
the  parpoee  of  raising  and  determining  the  important 
qnestion  of  law  which  arises  in  it ;  but  the  appeal  must 
be  confined  to  that  point  alone,  and  no  objection  of  a 
merely  technical  character  must  be  considered  as  open. 
Their  Lordships  understaad  that  the  real  question  to  be 
determined  appears  upon  the  face  of  the  record  of  the 
proceedings,  the  whole  of  which  will  be  brought  up. 
The  OMts  of  the  petition  must  be  reserved.  The  usual 
seoority  for  the  cost*  of  the  resp.  will  be  given  to  the 
«no«nt  of  soot  j^^  ,^  appeal  gr«^ 

JUcmdag,  July  37. 
(Pistent — ^Tbe  Bight  Hon.  Lord  Kinosoows,  EmoBT 
Bkvcb,  LJ.,  and  Tcbheb,  LJ.) 
T.Knnntaif   v,  Cochbahb. 
Company — Signing  deed  of  copartnerfi  bg  oUomeg — 
Power  of  attomeji  by  deed — AdmieUnlitg  of  order 
qf  foreign  court — Evidence. 
A  eompa»y  vxa  formed  in  India  to   carry  on  lie 
buiiiett  of  iniuranee,   and   L.,   reiiding   m  the 
Mauriliae,  gave  epectal  verbal  inetructumt  to  F., 
wAo  mu  the  agent  far  the  company  in  India,  to 
execute  the  partnere&p  deed  for  L.,  uhich  <ru  dime, 
and  L,'t  name  appeared  intheliel  of  thareholdere. 
J^flenoarde,  on  the  inioloency  qfthe  eompony,  L.  $et 
up  the  defence  that  he  toot  not  a  ehareholder,for  no 
power  by  deed  teat  given  ta  F.  to  execute  the  deed 
in  his  name: 
Hdd,  that  a  partner  might  become  liable  in  that 
charader  without  having  executed  the  partnership 
deed,  if  his  name  was  put  on  the  list  of  shareholders 
with  his  consent,  so  as  to  entitle  him  to  share  in 
thepnjfits. 
An  order  of  a  foreign  court  made  ex  parte  on  the 
shareholder  of  an  insolvent  company  to  contribute  to 
the  assets,  is  an  order  or  other  Judicial  proceeding 
within  U  ^  15  Vict.  c.  99,  u.  7,  11,  and  may  be 
proved  by  a  certified  copy. 

This  was  an  appeal  from  a  judgment  and  orders  of 
the  Supreme  Court  of  Hauritins. 

The  app.  resided  in  (he  Msuritins,  and  was  alleged 
to  be  a  shareholder  of  an  insolvent  company  in  Calcutta, 
and  the  court  there  made  an  order  upon  him  to  pay  a 
contribution  to  the  assets,  which  he  resisted  on  the 
ground  that  the  order  could  not  be  proved  by  a  certified 
copy  tmder  the  Evidence  Act,  14  &  15  Vict  o.  99, 
■I.  7,  11. 

Sect.  7.  "All  proclamations,  treaties,  and  other 
aata  of  State,  or  of  any  British  colony,  and  all  judg- 


ments, decrees,  orders,  and  other  judicial  proceedings' 
of  any  court  of  justice  in  any  foreign  state,  or  u  any 
British  colony,  and  all  affidavits,  pleadings,  and  otlier 
legal  documents  filed  oc  drposited  in  any  such  oonit,^ 
may  be  proved  in  any  court  ot  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties, 
authority  to  hear,  receive  and  examine  evidence  either 
by  examined  copies,  or  by  copies  anthenticatcd  as 
hereinafter  mentioned  ;  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  trea^,  or 
other  act  of  state,  the  authenticated  copy,  to  be  ad- 
missible in  evidence  mnat  purport  to  be  sealed  mOt 
the  seal  of  the  foreign  State  or  British  colony  to  which 
the  original  document  belongs  ;  aud  if  the  docomeot 
sought  to  be  proved  be  a  judgment,  decree,  or  order,  or 
other  jndicisl  proceeding  of  any  foreign  or  odoniak 
court,  or  any  affidavit,  pleading,  or  other  legal  dooo- 
ment  filed  or  deposited  in  any  such  eoort,  the  antbeii- 
tioated  copy,  to  he  admissible  in  evidence,  must  pit- 
port  either  to  be  sealed  with  the  seal  of  the  foreign  or 
colonial  court  to  which  the  original  documents  beloogv 
or,  in  the  event  of  such  oonrt  having  no  seal,  to  b» 
signed  by  the  judge,  or  if  there  be  more  then  on* 
judge,  by  any  one  of  the  judges  of  the  said  oonrt,  and 
such  judge  shall  attach  to  his  ugnatnre  a  statement  ib 
writing  on  the-said  copy,  that  the  court,  whenof  he  is 
a  judge,  has  no  seal ;  but  if  any  of  the  afoteiiii 
authenticated  copies  shall  purport  to  be  sealed  or 
signed  as  faereinheforo  raspeotively  directed,  the  ssme- 
slull  respectively  be  admitted  in  evidence  in  eveiy 
case  in  whioh  the  original  document  oonld  IiaTS  beta 
received  in  evidence,  without  any  proof  of  the  stair 
where  a  seal  is  necessary,  or  of  the  sigoature,  or  <tf  tk» 
truth  of  the  sUtement  attached  thereto^  where  toek 
signature  and  statement  are  neoenary,  or  of  tb» 
ji^idal  character  of  the  person  appearing  to  have- 
made  such  signature  and  statement. 

Sect.  II.  "  Everj  document  whioh  by  any  law  mv 
in  forces  or  hereafter  to  be  in  foroe,  is,  or  shsll  b* 
admissible  evidence  of  any  particnUr  in  any  court  of 
justice  in  England  or  Wales  or  Ireland,  withrat 
proof  of  the  seal,  or  stamps  or  signatora  antheuticeting. 
the  same,  or  of  the  judicial  or  official  character  of  the 
person  appearing  to  have  signed  the  same,  shall  be 
admitted  in  evidence  to  the  same  extent  and  for  the 
same  purpoees  in  any  oonrt  of  jnatica  of  any  of  the 
British  colonies,  or  heirore  any  penon  having  in  any  of 
such  colonies,  by  common  consent  of  parties,  authority 
to  hear,  receive  and  examine  evidenoe,  without  proof 
of  the  seal,  or  stamp  or  signature  authenticating  the 
same,  or  of  the  judicial  or  official  character  of  the- 
person  appearing  lo  have  signed  the  same." 

The  defL  also  objected  that  he  had  not  authonDl 
his  agent  by  deed  to  execute  the  deed  of  oopartntiy^ 
in  the  circumstances  stated  in  the  judgment 

The  Court  of  Mauritius  overruled  both  objectuXUr 
whereupon  the  present  appeal  was  broaght 

Catms,  Q.  C.  and  C.  Parke  for  the  app. 

Bovill,  QXj.  and  Bamten  for  the  resp. 

Lord  KiHosDOWx. — This  is  an  appeal  hem  at 
order  subjecting  the  deft  to  certain  payments  sssoeeri 
upon  the  sharsholder*  of  a  registered  company  in 
Calcutta,  and  from  some  preliminary  ordere  ia  the 
suit  A  company  called  the  Asiatic  Marine  InsorsBte 
oompaoy  was  iestabliahed  in  Calcutta  in  1847  for  fir* 
years,  which  expired  on  the  SlstMay  1853.  lathis 
company  the  deft  was  a  shareholder,  and  he  wu  also 
agent  for  the  company  in  the  Mauritius.  A  gntlemsa 
named  Ferguson  was  also  a  shareholder  in  this  ooot- 
pany,  and  agent  for  it  u  Calcutta.  In  1850  the 
Legislative  Act  for  the  Regulation  of  Begistered  J<Hnt 
Stock  Companies  in  India  was  paased.  In  Kov.  iStl 
the  following  prospectus  was  issued  for  a  renewed 
company  to  take  the  buainese  of  the  old : — "  No.  54- 
Asiatic  Marine  Insarance  Office,  Calcutta.  Nov.  185U 
Ifha  present  teim  «f   the  Asiatio  Marine  loiwaBO* 
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Offin  1847-52  wQl  expire  on  the  SIrt  Ma;  next,  and 
it  is  proposed  to  renew  the  effioe  on  the  following 
iaais.  I.  The  o6lee  to  be  formed  for  a  term  of  firo 
jws,  aod  to  consist  of  100  shares  of  1000  rupees 
each.  2.  Ko  dividend  to  be  declared  for  three  years, 
«r  sntfl  the  capital  has  been  increased  to  three  times  the 
ctigiDal  amoant  bj  the  addition  of  profits.  3.  The 
management,  as  far  as  re^^ards  acconnts  and  the 
Arision  of  profits,  to  be  in  Calcutta,  hut  each  share- 
heUer  to  have  the  right  to  gin  a  proxy,  so  that  he 
naj  ba  fallj  represented  in  all  cases.  4.  Business  not 
to  be  oommenced  nntil  sixty-six  shares  are  taken.  5. 
Tba  company  to  be  registered  in  the  Snprema  Court  of 
CUcatta  under  Act  43  uf  1850,  so  that  it  can  sne  and  be 
•Bad  in  the  name  of  the  registered  officer,  and  sbare- 
belders  have  all  the  adrantages  of  control ,  &c.,  provided 
fcy  that  Act.  (Signed)  W.  F.  Ferqcson,  Secretary." 
This  company  was  formed  and  registered.  Ferguson 
WIS  a  iharebolder  in  the  new  company,  and  secretary 
to  it.  The  deft,  was  agent  for  it  in  the  Manritios. 
This  is  not  disputed,  and  his  name  was  entered  in  the 
fist  of  shanbolders  ;  the  deed  being  executed  in  his 
Bame  by  Ferguson  as  his  attorney.  The  Legislatire 
Act  prorides  that  on  an  application  to  the  Supreme 
Contt  for  registration  of  any  company  there  shall  be 
prodoeed  the  deed  of  partnership,  or  a  copy  and  a  list 
ef  the  diiceton  and  shareholders  of  the  company 
Terifiad  by  the  affidavit  of  the  secretary  or  manager. 
And  that  within  a  week  before  or  after  1st  Jan.  and 
1st  Jnly  in  each  year  a  memorial  shall  be  placed  in  the 
-oooit  in  which  the  company  is  registered,  setting  forth 
in  alphabetical  order  the  names  of  all  partners,  with 
their  several  additions,  places  of  abode,  and  the  names 
of  the  directors.  These  memorials  are  to  be  signed  by 
twe  or  more  of  the  directors  and  verified  by  the  affi- 
davits of  one  or  more  of  them  before  the  master  of  the 
Sapteme  Court,  or  a  commissioner  appointed  by  the 
coort.  The  13th  section  provides  that  an  office  copy  of 
toA  registered  deed,  or  copy  thereof  filed  as  aforesaid, 
«T  a  memorial  thereof,  or  of  any  part  thereof,  is  to  be 
neeived  in  evidence  before  all  courts;  and  by  the  16th 
section  any  persons  are  to  be  at  liberty  to  inspect  any 
sach  deed,  copy,  or  memorial,  and  the  officer  of  the 
■court  is  to  supply  copies  under  the  seal  of  the  court  to 
any  persona  applying  for  the  same.  Provisions  are 
contained  in  the  Act  for  the  winding-up  of  companies 
in  ease  of  what  is  termed  a  fbrfatnre  or  declaration  of 
■nsolveocy.  The  sssets  are  to  be  rested  in  the 
effieisl  assignee.  The  soois  required  for  payment 
«f  the  debts  are  to  be  assessed  by  him  on  the 
iliardiolders,  and  orders  are  to  be  mads  by  the 
-fiopicme  Court  for  payment  of  the  sums  so  ordered, 
and  the  shareholders  whose  names  are  on  the  last 
general  memorial  are  to  be  liable^in  the  first  instance  to 
fj  the  debts  of  the  company.  It  must  be  presumed 
that  memorials  were  filed  according  to  the  Act,  that  is, 
two  memorials  in  each  year  ;  the  last  of  such  memo- 
rials WIS  filed  on  the  6th  July  1S55.  This  memorial 
was  signed  by  two  directors,  and  was  verified  by  the 
afidarit  of  one  of  them,  Manackjee  Rustomjee,  which 
stated  that  the  paper  writing  annexed,  marked  A, 
-omtuned  a  true  and  correct  list,  in  alphabetical  order, 
«f  the  names  of  the  partners  in  the  Anatie  Marine 
lasmanee  Office,  together  with  their  several  additions 
and  places  of  abode,  and  also  the  number  of  shares 
Monging  to  each  of  the  said  partners,  snd  also  a 
trae  and  correct  list  of  the  names  of  the  directors  of 
the  said  office  and  of  the  registered  officer.  This 
memorial  was  recorded  by  order  of  Sir  C.  M.  Jackson, 
tiien  one  of  the  puisne  judges  of  the  Snpreme  Court 
ef  Calcutta.  In  the  list  of  the  shareholders  contained 
■a  the  paper  referred  to  in  the  affidavit  is  found  the 
name  oif  the  deft,  therein  described  as  of  Mauritius, 
for  two  shares.  On  the  4th  Ang.  1855,  on  the 
petition  of  Mr.  Ferguson,  it  was  adjudged  by  the 
I  Coort  (which  is  the  eonrt  for  relief  of  insol- 


vent debtors)  that  the  company  had  committed  an  act 
of  fon'eitnre  pursuant  to  the  provisions  of  the  Act. 
On  the  same  4th  Ang.  an  order  was  made  by  Sir  h. 
Peel,  the  Chief  Justice  of  the  Snpreme  Court,  vesting 
all  the  property  of  the  company  in  the  official  assignee 
for  the  time  being  of  the  court  for  the  relief  of  insoU 
vent  debtors  within  the  presidency  of  Fort  William 
in  Bengal,  subject  to  the  provisions  of  the  Act 
of  1850  for  the  regulation  of  registered  companies. 
On  the  6th  Oct.  1855,  on  reading  a  petition  of  John 
Cochrane,  Esq.,  described  in  the  order  as  the  official 
assignee  and  assignee  of  the  estate  and  effects  of  the 
Asiatic  Marine  Insurance  Office,  an  order  was  made  by 
the  Supreme  Court  that  the  sum  of  150,000  rupees 
be  raised  by  contribution  of  the  shareholders  of  the 
said  Asiatic  Marine  Insurance  Office  for  the  satisfaction 
of  the  debts  and  other  claims  against  the  company. 
It  appears  that  this  sum  was  assessed  by  the  effidal 
assignee  on  the  several  shareholders  according  to  their 
shares,  bnt  that  some  of  the  shareholders  failed  to  pay 
the  sums  so  assessed ;  and  on  the  5tb  Jan.  1856  an 
order  was  made  by  the  Supreme  Court  that  the 
defaulting  shareholders  should  pay  the  sums  so 
assessed  upon  them,  which  were  declared  to  be  at 
the  rate  of  2000  mpees  per  share,  at  certain  times 
specified  in  the  order,  the  time  varying  according  to  the 
residence  of  the  shareholders.  Sharebolden  resident 
in  Calcutta  were  to  pay  on  or  before  the  1st  March 
1856  ;  shareholders  in  Hong  Kong  and  Bombay  on  or 
before  the  3rd  May  1856  ;  shareholders  resident  in  the 
Mauritius  or  Great  Britain,  and  all  other  places  not 
specified,  on  or  before  the  5th  July  1856  ;  and  it  was 
ordered  that  notice  of  the  order  be  published  in  the 
Calcutta  papers  once  every  month  till  the  5th  Jnly,  and 
in  the  London  Gazette  and  the  principal  papers  of 
Hong  Kong  and  the  Mauritius.  On  referring  to  the 
lint  of  shareholders  on  the  6th  July  1855,  the  only 
shareholder  described  as  resident  in  Mauritius  is  the 
app.  Several  subsequent  orders  were  made  by  the 
conrt,first  confirming  the  assessment,  and  then  ordering 
payment  of  further  sums  assessed  on  the  shareholders  to 
the  same  eSect  with  those  which  we  have  already  stated, 
the  last  order  for  payment  in  question  in  this  suit  being 
made  on  the  5tb  Dec.  1857,  and  the  time  for  payment 
in  the  Mauritius  fixed  for  the  15th  Jnly  1858.  All 
these  proceedings  appear  to  have  taken  place  regularly 
and  in  conformity  with  the  provisions  of  the  Act, 
except  that  there  is  not  evidence,  ss  far  as  we  can  find, 
of  the  earlier  orders  for  payment  having  been  advertised 
in  the  Mauritius ;  bnt  there  is  evidence  that  two  of  such 
orders  we^  advertised.  The  deft,  having  refused  to 
pay  the  several  sums  assessed  upon  bim,  an  action  was 
oommenced  against  him  by  Mr.  Cochrane,  the  official 
assignee,  on  the  28th  Ang.  I860,  to  recover  the  sums 
which  had  then  became  due.  The  summons  and  copy 
of  the  declaration  were  served  on  the  deft,  personally 
in  the  island  on  the  same  day.  On  the  I4th  Sept. 
I860  SQ  order  was  made  by  the  court,  on  the  application 
of  the  deft.,  that  the  pit.  should  give  immediate  copy  of 
any  deed,  agreement,  bill,  or  other  written  document, 
set  out  or  referred  to  in  his  declaration.  On  the  5th 
Oct.  copies  of  all  the  orders  of  the  Insolvent  Court  at 
Calcutta,  as  well  as  of  the  affidavits  and  other  docu- 
ments on  which  the  action  was  grounded,  were  served 
on  the  app.'s  attorney.  On  the  9th  Oct.  1860  the 
deft,  put  in  the  following  defences  : — 1 .  That  the  pit. 
is  without  right,  title,  or  capacity  to  sne  deft,  in  the 
present  action.  2.  That  the  deft,  never  was  indebted  in 
manner  and  form  as  in  the  declaration  alleged.  3.  That 
the  deft,  at  the  time  of  the  alleged  adjudication  in  the 
declaration  mentioned  was  not,  nor  is  he,  a  shareholder 
in  the  said  supposed  Asiatic  Marine  Insurance  Com- 
pany. On  the  11th  Oct.  1860  a  general  replication 
was  filed  by  the  pit.,  and  on- the  same  day  notice  of  trial 
was  given  to  tbs  deft  for  the  ensuing  term.  The 
cause,    therefore,  was  at  this  time  at  issue,  and  the 
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deft,  bad  full  notice  of  what  it  was  necesaar;  for  bim 
to  prore  at  the  trial  ;  be  was  tben  ia  the  island,  and 
did  not  leave  it  for  England  till  about  tbe  montb  of 
Mareb  or  April  1861.  Tbe  trial  of  tbe  cause  seems  to 
have  been  postponed  bj  mutual  consent  of  tbe  parties 
till  the  21st  Aag.  1861,  wben  it  came  on  for  trial  be- 
fore tbe  first  and  second  pnisne  judges.  Tbe  pit.,  the 
present  reap.,  pat  in  evidence  certificated  copies  of  all 
the  orders  and  other  proceedings  in  the  Superior  Conrt 
of  Calcutta,  to  which  we  have  referred.  He  also  put 
in  a  notarial  certificate  bj  a  notary  at  Calcutta,  veri- 
fjriog  an  ettract  from  the  deed  of  association  of  tbe 
1st  June  1852  of  tbe  company  in  question  (by  which 
tbe  app.  appeared  to  have  executed  the  deed  by  Mr. 
Ferguson,  bis  attorney)  ;  a  power  of  attorney  execnted 
by  the  app.  at  Calcutta,  on  the  8th  Dec.  1831,  by 
wbicb  ho  appointed  Ferguson  his  attorney  for  certain 
purposes  therein  specified ;  and  a  solemn  declaration 
made  by  Ferguson  at  Calcutta,  on  tbe  20tb  April  1860, 
that  onder  the  authority  contained  in  tbe  power  of 
attorney  annexed,  and  also  onder  special  verbal  in- 
atmctions  from  the  app.,  he  executed  the  copartner- 
ahip  deed  of  the  1st  June  1852,  in  the  name,  and  as 
tbe  act  and  deed  of  tbe  app.,  thereby  making  him  a 
ahareholder  to  tbe  extent  of  two  shares  in  the  com- 
pany. Tbe  deft  at  this  time  entered  into  no  evidence 
whatever ;  bnt  he  objected  to  tbe  admissibility  of  the 
evidence  offered  by  the  pit,  and  insisted  thai,  if  ad- 
missible, it  was  insufficient  to  prove  the  pit's  case. 
Tbe  objection  seems  to  have  rested  mainly  on  the  in- 
soffideocy  of  the  certificated  sopiea  to  prove  tbe  proceed- 
ings in  the  Supreme  Court,  and  tbe  insufficiency  of  the 
proceedings  themselves,  if  proved,  to  establish  the  facta 
stated  in  them.  No  objection  appears  to  have  been 
made,  or  perhaps  by  tbe  practice  of  the  coort  conld 
have  been  made  with  soooess,  to  receiving  tbe  notarial 
copy  of  tbe  extract  from  the  partnership  deed,  or  to 
admitting  tbe  declaration  of  Ferguson,  instead  of  bis 
affidavit  or  examination  viti  voce.  Tbe  conrt  after 
aignment  took  Ume  to  consider  its  judgment  and  on 
the  16tb  Oct  overruled  the  deft's  objections  (which 
it  terms  preliminary  objections),  and  ordered  tbe  case 
to  be  proceeded  with  on  the  merits  on  the  first  dsy 
when  the  same  two  judges  should  be  together  on  tbe 
bench.  Before,  however,  this  time  arrived,  two  appli- 
cations were  made  by  tbe  deft  to  the  court  for  leave 
to  enter  into  evidence,  bnt  these  applications  ware 
refused  by  the  court  by  orders  dated  the  18th  Deo. 

1861  and  20th  March  1862,  and  ultimately  on  tbe 
37th  March  1862  the  cause  was  finally  disposed  of  on 
the  merits,  and  there  was  judgment  for  the  pita.  It 
is  from  this  judgment  and  from  tbe  orders  of  the  16tb 
Oct  and  the  ISth  Deo.   1861  and  the  20th  March 

1862  that  this  appeal  is  brought  With  respect  to  tbe 
Judgment  of  tbe  16tb  Oct  1861  the  main  objection 

taken  in  tbe  conrt  below  to  the  admisaitiility  of  the 
evidence,  that  the  proceedings  which  had  taken  place 
in  the  Supreme  Conrt  of  Calcutta  could  not  be  proved 
by  certificated  copies,  has  been  very  rightly  abandoned 
at  our  bar,  and  it  is  nnneoesaary  therefore  to  say  any- 
thing en  that  point;  nor  do  we  think  it  necessary  to 
come  to  any  decision  as  to  the  orders  of  the  I8th 
Dec.  1861  and  tbe  30th  Hatch  1862.  We  prefer  to 
dispose  of  tbs  case  npon  tbe  merits  and  upon  the 
assnmptions  that  the  evidence  which  the  deft  desired 
to  inteoduee  had  been  admitted.  We  have  no  doubt 
that  there  was  abundant  primd  faeit  evidence  to  justify 
tbe  conrt  in  holding  that  the  several  orders  for  payment 
by  the  shareholders  of  this  company  to  which  we  have 
adverted,  were  made,  and  that  the  sums  assessed 
upon  and  ordered  to  be  paid  by  those  shareholders 
were  properly  assessed  and  ordered  to  be  paid  by  them 
as  a  class.  But  there  was  no  order  npon  the 
deft  personally  as  a  shareholder  to  pay,  and  the 
qnestion,  and  the  only  question  on  the  merits,  is, 
whether  there   wss  prbnA  faeie  evidence  to  show 


that  be  was  a  shareholder,  and,  if  so,   whether  tbe 
evidence    which    be     afterwards     offered     to    nbnt 
that   case  was  sufficient    to    rebut    it      The   evi- 
dence produced    was,    in    their    Lordships'  opinien, 
sufficient  to  show  that  bis  name  was  on  the  last  list  ef 
shareholders  registered  in  the  Supreme  Court  in  July 
1855.     The  doubt   is  whether    there   ia  proof  from 
which   the    conrt   might  reasonably  infer  that  it  hal 
been  placed  there  with  his  consent    Now  the  state- 
ment of  Mr.  Ferguson  is,  that  he  execoted  the  pait> 
nership  deed  in  1852  on  behalf  of  the  deft.,  and  tkat 
he  bad  special  verbal  instruction  from  tbe  deft  to  d* 
so.  It  is  said  that  a  power  to  execute  a  deed  can  only  be 
validly  given  by  deed,  and  that  a  parol  authority  is 
net  sufficient  for  tbe  purpose.    Bnt  a  partner  may 
become    liable    in    that    character    without    having. 
executed  tbe  partnership  deed,  and  if  tbe  conrt  wen 
satisfied  by    sufficient   evidence  that  bis  name  had 
been  pot  upon  the  list  of  abaroholders  with  bis  consent, 
so  as  to  entitle  bim  to  participate  in  the  profits  of  tbe 
concern,  their  Lordships  would  not  think  it  neoesssiy 
to  inquire  whether  tbe  parol  authority  would  wairast 
the  execution  of  tbe  deed.    It  appears  to  their  Lord- 
ships that  ibeie  was  evidence  from  which  this  iofensee 
might  fairly  be    drawn.    In  considering  whether  it 
ought  to  be  drawn  or  not,  regard  most  be  had  to  ill 
the    circumstances.      There    is    the    positive    state- 
ment   of   Ferguson    as    to    the    instrucUons  gives 
to    him,    and    their    Lordships    do    not    find    that 
the  deft    ever    offered  to    pledge   his   own  oath  to 
the  statement  that  ha  was  not  a  abarebolder.   FotaiUy 
the  rules   of   the   conrt  might  not  allow  bim  to  be 
examined  as  a  witness  on  bis  own  behalf ;    but  thar 
Lordships  are  at  a  loss  to  conceive  why  there  was  no 
affidavit,  on  tbe  part  of  the  deft,  denying  that  hs- 
was  a  shareholder,  if  such  was  the  fact,  when  tbe 
applications  on  his  part  were  made  to  the  court  fv 
leave  to  go  into  evidence.     Such  an  affidavit  conld  not 
sorely  be  inadmissible,  and  could  not  be  othemie 
than  important      Again,   the  inference  is  materially 
strengthened  by  the  course  which  the  daft  afterwudfr 
took.      He    did    not    propose,    by    oioss-examinisg. 
Ferguson,  or  by  any  other  evidence,   oral  or  docn» 
mentaiy,  to  ahow  that  he  had  not  given  authority  to 
any  one  to  enter  his  name  as  a  shareholder  in  this 
company,  or  that  he  was  not  perfectly  aware,  firom  fint 
to  last,  that  his  name  was  on  the  list;  bat  he  proposii 
to  give  evidence  to  show  that,  before  the  new  company, 
whioh  began  on  1st  July  1852,  there  was-the  oU  com* 
pany  nnder  tbe  same  title,  which  expired  on  the  SOth 
June,  and  which  had  carried  on  the  same  bnsineaa,  aii 
that  tbe  power  of  attorney  to  Fergoaon  might  relatSr 
and  did  relate,  to  that  company.     In  support  of  thst 
statement  he  tendered  two  letters,  addressed  to  hu» 
by  Ferguson,  one  dated  tbe  14th  Oct  1853,  signed  by 
Ferguson  as  seoretary  of   the  new    company,   sad 
addreesed  to  the  deft,  as    agent    in   the  Maoritiis 
for  such    new   company,    and   the   other   dated  the 
7tb   April  1853,  signed  by  Ferguson,  as  "  Secretary, 
Asiatic    Marine    Insurance    Company,.  1847-1852,. 
and    addressed    to    the    deft    as    "agent,  Asiatic 
Insurance     Company,     I847-I85S,     Port     Leniir 
Manritius."    Now  tbe  fact  that  the  deft,  was  a  share- 
holder in  the  old  company,  and  agent  for  that  compaiy 
in    tbe    Manritios,   and'   that    he    continued   agent 
for  tbe  new  company,   afforded    no  eridence   what- 
ever that    he    was     not    a    shareholder    in    sadi 
new  company,    but   rather    made   it  .probable  that 
he  would  be  a  shareholder.    Their  Lordabips  are  of 
opinion  that  the  deft  has  throughout  attempted  to  get 
rid  of  this  demand  by  mere  technical  objections,  with- 
out offering  any  evidence  tendering  to  show  that  the 
sum   demanded   from   him  is  not  really   due.      And 
though  they  think  that  the  proceedings  have  not  beaa 
condocted  in  a  very  satisfactory  maonsr  on  either-tide^ 
and  that   the  truth   might  have  been  mote  olsailr 
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otablubcd,  tbej  an  conTiooed  npoa  tb«  whole  that 
tb*  deduon  below  is  conaistent  with  the  joatiee  of  the 
one,  and  that  the;  ought  not  to  expose  the  reap,  to 
the  ezpeiue  anU  delaj  which  would  attend  a  remit  to 
the  aooTt  in  llanritioa.  Tbej  hare  humbly  advised 
Her  Uajaety  to  a£Srm  the  judgment  complained  of, 
bar,  as  th«  caee  of  the  pit.  in  the  action  haa  not  been 
fCDTcd  as  diatinctly  aa  it  might  have  been,  thej  will  not 
pre  an;  ooata  of  the  appeal.  Ordtr  afirmeJ. 

App.'a  solicitors,  Parke  and  Pollock. 

Besp.'s  avlieitors,  Graham  and  Lt/de. 


♦ 

COURT  OF  APPSAI.  TN  CHANCSB7. 

Beported  bjr  THOiiaa  BaooasBAaK,  £aq.,  BarrlaterHit-Law. 

Jtme  S3  and  Jv/jr  23. 
(Before  the  Lords  Jusncss.) 

LODOB  V.  PrICIIABD,  AMD  OTHER  CAUSES. 
Ba»ing>tcy — PartnertAlp— Joint  and  $eparale  tstalt 

— Dtceated    partner — AdminUtration — Proof  of 

dcbU. 
Ti»  ttttaUir  in  lAu  came  imu  a  partner  in  a  trading 
jCrat  wkieA,  after  ki$  death,  became  banknipt,pcafing 

a  ditidemd  oa/y  upon  the  partnership  dMi.     The 
jaimt  creiiton  proved  in  the  bamkruplqi,  and  then 

came  in  uatkr  the  adaiinutnUion  decree  to  prove 
for  the  babmcee  due  to  then.     The  tettator'e  estate 

was  insufficient  to  pay  all  the  debts : 
Beld  (afinning  the  order  of  Stuart,  V.  C),  that  the 

joint  creditors  were  not  entitled  to  payment  pari 

passn  vith  the  separate  creditors,  but  could  only 

assert  a  daim  against  the  testator's  estate  after 

Us  s^arate  creditors  were  satl*fitd  in  full. 

This  was  so  appeal  from  a  deciaiou  of  Stuart,  V.C. 

The  original  suit  of  Lodge  r,  Priehard  was  in- 
stitattd  to  adminiater  the  estate  of  Mr.  Adam  Lodge, 
who  was  formerlj  a  marcbant  in  Liverpool,  and  had 
died  in  1837,  and  the  facta  were  briefly  as  fallows : — 
For  some  yeara  before  bis  death  Mr.  Lodge  had  carried 
«a  bosioeas  with  a  gentleman  named  Graves  and 
others,  tinder  the  firm  of  Gravea  and  Co.,  and  this 
firm  had  become  indebted  in  a  considerable  sum  to  its 
bacfcns,  Maasrs.  Moaa  and  Co.,  before  Mr,  Lodge's 
decease.  Soon  after  he  died  the  firm  became  bankrupt, 
and  Messrs.  Moss  and  Co.  proved  their  debt  ander 
that  bankruptcy,  but  after  rtceipt  by  them  of 
s  (findend  oot  of  the  eatate  a  large  balancs  atill 
rssuined  dns.  For  this  balance  Messrs.  Mots  and 
Co.  proved  sgaioat  Mr.  Lodge's  estate  in  the  ad- 
miniatration  auit. 

Nameroos  aeparata  creditors  of  Mr.  Lodge  also 
sstablished  dsbts  against  that  eatate  in  the  auits,  or 
aoow  of  them,  and  it  ultimately  appeared  that  the 
estate  of  Mr.  Lodge  would  be  insufficient  to  pay  all 
the  separate  and  i»rtneiahip  debts,  with  interest  and 
the  coats  of  the  crMlitors,  and  the  general  costs  of  the 
•ait.  ' 

Tb«  ({aeation  waa  then  raised,  whether  the  debt 
prored  by  the  bankers,  Messrs.  Mots  and  Co.,  ongbt 
to  ba  paid  out  of  Mr.  Adam  Lodge's  estate  part  passu 
with  the  debts  due  to  hia  own  separate  creditors,  or 
wbstber  the  aaseta  ought  to  be  applied  in  the  first 
instanos  in  the  payment  of  debts  due  to  these  latter 
pstaona,  whilst  Moaa  and  Co.  should  only  be  entitled 
to  any  mrplos  afltsr  payment  of  the  separate  debta 
mfalL 

Stuart,  V.  C.  decided  that  the  assets  most  be  first 
applied  in  satisfaction  of  the  debta  dne  to  the  separate 
creditors:  (tee  8  L. T.  Rep.  N.  S.  732.) 

Bafors  the  V.  C.  a  second  qnestion  arose,  aa  to  the 
ta^  in  eactain  cteditots  to  payment  of  their  deota  in 


priority  to  the  casta  of  the  executors  of  the  testator 
but  their  Lordahipa  decided  that  the  costs  of  sll 
parties  must  be  paid  before  any  of  the  debts,  and  this 
question  was  therefore  of  no  importance,  and  was 
arranged  between  alt  parties  by  consent 

Messrs.  Moss  and  Co.  appealed  against  his  Honoor's 
decision,  and 

Souihgate,  Q.  C.  and  Druee  supported  the  sppeal, 
contending  that  their  debt  was  joint  and  several,  and 
that  they  must  therefore  be  on  the  same  footing  with 
other  creditors  of  the  testator. 

£aeon,  Q.  G.  and  Aoy,  for  Mr.  Priehard  and  Mr. 
Golbom,  the  two  executors,  contended  that  their  ocats 
mnat  be'  provided  for  in  the  first  instance. 

Matins,  Q.  C.  and  Woodrooff,  on  behalf  of  Robert 
Morrall,  a  geparate  creditor,  supported  his  Hononr's 
decision. 
The  following  authorities  wera  cited: — 

Covell  V.  Sikes,  3  Buss.  191  ; 

Sadler  T.  Jackson,  15  Ves.  52; 

Wilkinson  v.  Henderson,  1  Myl.  &  K.  583  ; 

Ex  parte  Kennedy,  3  De  G.  M.  &  G.  228 ; 

£x  parte  Kensington,  14  Ves.  447 ; 

Devaynu  r.  Noble,  1  Mer.  529;  s.  o.  on  appeal, 
3Knss.&M.  495; 

Ex  parte  Geller,  2  Madd.  262  ; 

Ex  parte  Bauermann,  3  Dea.  476  ; 

ExparteBtrky,  1  M.  D.  &  De  G.  387; 

Ex  parte  Kendall,  17  Ves.  514  ; 

Ex  parte  Clay,  1  Mont.  Part.  233 ; 

Eidgmtg  T.  C'lare,  19  Bear.  Ill; 

(/ray  v.  Chitwell,  9  Vea.  118  ; 

Larkint  r.  Paxton,  2  Myl.  &  K.  330 ;  and 

Morrice  y.  The  Bank  of  England,  3  Swanst. 
573. 
Lruce  having  been  heard  in  reply,  their  I^ordships 
reserved  judgment  until  the  23rd  July,  when 

Lord  Justice  Turner  said : — Tiie  question  npon 
which  we  reserved  oar  judgment  in  this  case  relates  to  tha 
righta  of  joint  creditors  against  tlie  sepamte  estate* 
of  deceaaed  partners.  It  arises  thus :  Adnm  Lodge, 
the  testator  in  the  cause,  died  in  the  year  1837.  Ha 
waa  at  the  time  of  his  death  a  partner  in  the  firm  of 
Graves  and  Co.  Soon  after  his  death.  Graves,  bis 
only  sorriving  partner,  became  bankrupt.  The  app. 
ia  the  sorviving  partner  of  the  firm  of  Moss  and 
Co.,  who  were  the  bankers  of  Graves  and  Co.  Graves 
and  Co.  were  largely  indebted  to  Moas  and  Co.  at  tha 
time  of  the  testator's  death.  This  debt  was  proved 
by  Moss  and  Co,  under  the  commission  against  Graves, 
and  some  dividends  have  been  received  by  Moss  and 
Co.  dpon  thia  proof ;  but  the  dividenda  so  received 
have  not  been  sufficient  to  satisfy  the  debt.  Mo 
further  dividend  is  coming  under  the  commission,  and 
the  balance  of  the  debt  dne  to  Moas  and  Co.,  after 
deducting  the  dividends  received,  has  been  proved 
against  the  estate  of  Lodge  under  the  decree  in  these 
suits.  The  separate  creditors  of  Lodge  have  also 
proved  their  debts  under  the  decree,  and  the  qnesUoa 
is  whet  her  the  debt  proved  by  Moas  and  Co.  ought  to  be 
paid  out  of  the  eatate  of  Lodge  pari  passu  with  the  debts 
proved  by  bis  aeparate  creditors ;  or  whether  his 
separate  creditors  ought  first  to  be  paid  in  fiill, 
and  the  debt  of  Moas  and  Go.  to  be  paid  only  oat 
of  what  may  remain  of  the  estate  after  auch  payment. 
The  V.C.  Sir  John  Stuart  has  decided  this  question  in 
favour  of  the  separate  creditors,  and  we  have  now  to 
diaposs  of  it  upon  appeal  from  hia  decision.  Tha 
question  as  to  the  righta  of  joint  creditora  against 
the  estates  of  deceased  partners  has  alwaya  been  felt 
to  be  one  of  much  difficulty,  and  I  am  not  sorry,  there- 
fore, to  find  that  the  state  of  the  authorities  renders 
it  unnecessary  for  ns  to  consider  the  grounds  on  which 
the  qnestion,  if  untouched  by  the  cases,  ought  to  be 
decided.  Tb«  qnestion  ia,  I  think,  covered  by  the 
anthoritiat.     It  has  long  been  aetiled  in  bankrnptcj 
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that  the  joint  estate  is  to  be  applied  in  payment  of 
the  joint  debts,  and  the  separate  estate  in  payment  of 
the  sepiirate  debts,  any  surplus  tliere  may  be  of  either 
estate  being  carried  over  to  the  other.  This  rale  may, 
perhaps,  proceed  upon  this  ground — that  the  joint 
estate  is  clearly  liable,  both  at  law  and  in  equity,  for 
the  joint  debts  ;  at  law  by  reason  of  the  survivorship, 
and  in  equity  by  virtue  of  the  rights  of  the  partners 
inter  n  to  have  it  so  applied,  and  that  the  separate 
estate  is  as  clearly  liable,  both  at  law  and  in  equity,  forthe 
separate  debts,  and  that  the  carrying  over  the  snrpluj  of 
tbe  one  estate  to  the  other,  although  it  may  not  strictly 
work  out  the  rights,  may  aSord  tbe  best  means  of 
adjusting  tbe  complications  which  arise  from  the  joint 
estittes  being  liable  to  the  separate  debts  only  so  far 
as  tbe  interest  of  the  partners  from  whom  the  debts 
may  be  due  may  extend,  and  from  the  separate  estates 
if  taken  for  tbe  joint  debts  having  recourse  over 
against  the  joint  estates,  and  which  arise  also  from 
the  equities  between  the  partners ;  bat  whether  this 
rule  is  strictly  correct  it  is  not  for  as  to  say.  It  has 
undoubtedly  been  adopted  and  acted  upon  by  succes- 
sive Chancellors  for  a  very  great  length  of  time,  and 
we  cannot  now  alter  it.  According  to  this  rule, 
therefore,  joint  creditors  cannot  touch  tbe  separate 
estate  until  after  payment  in  full  of  the  separate 
debts.  They  take  &»  surplus  only  after  payment  of 
those  debts.  Now,  tbe  jurisdiction  in  bankruptcy  is 
equitable  as  well  as  legal.  Tbe  righta  of  creditors 
therefore  as  settled  in  bniikroptey  must  be  taken  to 
be  settled  with  reference  to  their  equitable  as  well  as 
to  their  legal  rights,  and  this  beicg  so,  these  rules  must, 
as  it  seems  to  me,  be  held  to  apply  no  less  to 
cases  io  which  estates  fall  to  be  administered 
in  equity,  than  to  cases  in  which  they  fall  to  be  admin- 
istered in  bankruptcy.  Accordingly,  we  find  that  in 
Grog  T.  ChUwell  tbe  joint  creditors  were  only  let  in 
upon  the  separate  estate,  after  payment  in  full  of  the 
separate  debts;  and  that  case  has  been  constantly 
TOCOgnised  and  treated  as  having  been  well  decided. 
It  was  so  recognised  and  treated  by  Lord  Eldon  in 
£x  parte  Kendall,  17  Ves.  519  j  by  Sir  Wm.  Grant, 
in  Levaj/net  v.  NoUe,  Eeech's  case,  1  Mer.  5l)6 ;  and 
again  in  Vulliamg  v.  tfMe,  3  Mer.  619 ;  by  Lord 
Brougham  on  the  appeal  iu  Devai/ne*  v. Noble,  3Baa».& 
U.  495 ;  and  by  Sir  johu  Leach  in  Wiliinion  v.  Utiider- 
*on,  I  Myl.  &  K.  S8S.  This  view  of  the  rights  of 
joint  creditors  against  the  separate  estates  of  deceased 
partners  is  also  borne  out  by  the  form  of  the  decrees  of 
the  court  in  such  cases,  of  which  Fisher  v.  Parrington, 
Seton  on  Decrees,  280,  2nd  edit.,  is  an  instance,  and  it 
is  strengthened  also  by  this  consideration,  that  if  the 
joint  creditors  be  permitted  to  resort  to  both  tbe  joint 
and  separate  estates,  they  are  let  in  upon  two  funds, 
whilst  tlie  separate  creditors  are  limited  to  one  only. 
It  was  said,  however,  ou  the  part  of  the  app.,  that  in 
tbe  cases  above  referred  to  there  was  joint  estate  re- 
maining to  be  administered,  and  the  further  rule  in 
bankruptcy,  that  joint  creditors  may  prove  against  the 
separate  estate  wlien  there  is  no  joint  estate  and  no 
solvent  partner,  was  relied  on  in  support  of  the  appeal, 
and  contended  to  be  applicable  iu  tliis  case ;  but  in 
this  case  there  was  joint  estate,  and  this  rule  can  be 
applicable  only  if  it  can  be  made  out  that  the  Joint 
creditors  are  entitled  in  b/nkruptcy,  when  the  joint 
estate  has  been  exhausted,  to  come  upon  tbe  separate 
estate  for  so  much  of  their  debts  as  may  not  have  been 
satisfied  out  of  the  joint  estate.  I  do  not  think,  how- 
ever, that  the  rule  in  bankruptcy  has  ever  been  carried, 
or  can  be  carried,  to  this  length.  If  it  was,  I  do  not 
see  bow  any  dividend  could  be  made  upon  tbe  separate 
estate  until  the  joint  estate  was  wound-up,  as  it  would 
depend  upon  the  produce  of  that  estate  whether  tbe 
joint  creditors  would  come  in  upon  the  separate  estate; 
and  besides,  if  this  effect  be  given  to  the  rule,  the 
consequence    would  be,   as  I   have  already   pointed 


out,  that  the  joint  creditors  would  have  a  double 
fund  to  resort  to  when  tbe  separate  erediten 
could  resort  to  one  fund  only,  which  would  hardly 
be  conformable  to  the  ordinary  rule  of  making  a 
just  and  equal  distribution.  Tbe  eases  cited  on  tbe 
part  of  the  apps.  in  support  of  their  contention  on 
this  point,  do  not  seem  to  me  to  bear  out 
their  argument  In  Cowell  t.  Sikes  there  was 
not,  and  never  bad  been,  any  joint  estate.  £x  partt 
Geller  was  the  case  of  a  pledge.  Ex  parte  Bautr- 
man  goes  no  further  than,  that  the  right  of  tbe  joint 
creditor  to  go  against  the  separate  estate,  where  tfaen 
is  no  joint  estate,  is  not  destroyed  by  a  partner,  who  has 
become  insolvent,  having  been  solvent  for  a  limited 
time,  and  I  sec  nothing  in  the  case  in  Re  Birley  which 
can  at  all  help  the  app.  It' was  suggested  on  his  part 
that  the  right  of  the  joint  creditor  to  be  paid  out  <^ 
tbe  separate  estate,  where  there  were  no  joint  assets, 
arises  from  the  debts  being  joint  and  several,  and  this 
may  well  be  so ;  but  the  debt  is  several  io  equity  only, 
and  it  does  not  follow  that,  because  there  is  a  sevenl 
debt  in  equity,  the  court  will  give  the  same  eSfect  to  it 
as  if  it  was  to  all  intents  and  purposes  a  separate  debt. 
The  doctrine  of  marshalling  was  also  sought  to  be 
called  in  aid  on  the  part  of  the  app.,  but  Lord  Eldon 
seems  to  have  disposed  of  that  view  in  Ex  parte  Kendal, 
17  Ves.  Upon  tbe  whole  case  my  opinion  is  that  tbe 
V.  C.'s  conclusion  upon  this  point  u  correct,  and  ought 
to  be  affirmed. 

Lord  Justice  Kbioht  Bbucb  said : — On  this  point 
as  it  stands  in  the  present  case  my  opinion  has  flnc' 
tuated,  but  I  concur  with  the  Lord  Justioe's  view 
upon  it. 

Solicitors  for  the  apps.,  Norrit  and  AUeiu 

Solicitors  for  the  executors.  Field,  Roteoe  and 
Frandt. 

Solicitors  for  Mr.  Robert  Morrall,  RMntf  t^ 
Pretton.  

June  25  and  Aug.  4. 

(Before  tbe  Lokds  Justices.) 

Be  Thk  Windino-up  Acts  1848  and  1849,  a»d 

AUKNDMCNT  ACTS   1857;  ASD 

Be  The  State  Fire  Insurance  Compast. 
Winding-up — liuurance  company —PoUcg-haUtrt'' 

General  credilon—J'rioritg. 
The  insurance  company  mentioned,  noa  in  courie  V 
tomdingup,  iuued  policiei  providing,  in  tome »- 
itnncet,  "  tiuU  the  capital  slock  and  funis  o/^  MS 
compang  should  be  subject  and  liabh  to  peg  '  M* 
amount  insured;  in  othert,  "  that  the  capital  slock, 
or  10  much  thereof  as  should  for  the  tine  beif 
have  been  subscribed,  and  other  the  stocks,  fviis, 
securities  and  properly  of  the  company  tmappliei^ 
the  tine  of  any  demand  made,  shiiM  abme  be  H'ti' 
to  answer,"  ^c.,-  m  others,  "that  rts  slodc  and 
funds  of  the  company  skmld  alone  be  antwerMs 
under  this  guarantee ;"  and  all  the  policies  eontainM 
a  proviso  that  no  officer  or  shareholder  of  ••* 
company  should  be  liable  for  any  demand  beyond 
'  the  amuunt  of  his  particular  share  or  interest : 
BeU  (in  affirmation  of  the  decision  of  Wood,  K.  C, 
but  hesitante  Knight  Bruce,  L.  J.),  that  these  ef 
pressions  and  clauses  did  not  create  such  a  chargs 
upon  the  stock  and  funds  of  the  company  as  » 
give  (he  policy-holders  any  claim  t^on  its  aM* 
in  preference  to  the  general  creditors  <^  * 
company. 

This  was  an  appeal  by  certain  persons,  the  holders 
of  policies  is  the  Slate  Fire  Insurance  Company,  B«* 
being  wound-up  in  the  chambers  of  Wood,  V.  G. 
agamsl  a  decision  of  his  Honour  npoa  a  sumiata* 
adjourned  into  open  court,  that  in  the  windiog-nPj* 
a  company,  policy-holJors  have  not,  by  virtue  of  toe* 
policies,  any  right  against  its  assets  in  priority  to  tM 
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liMienl  enditon.    Tb«  case  u  reported  8  L.  T.  Bep. 
N.  S.  497. 

■Damtt,  Q.  C.  and  Waflake  anpported  tha  appeal, 
coaltndisg  tbattfae  suma  aeenred  b;  the  policies  were, 
•nder  the  terms  of  the  policies,  a  direct  charge  apon 
tlie  fands  of  the  companj,  entitling  their  clienta  to 
nak  aa  jodgment-creditora  according  to  the  dates  of 
tbair  policies. 

Witteoeh,  Q.  C.  and  RvOmrgk  and  B.  Fox  Brulmct 
tor  other  policy-  holders. 

Holt,  Q.  C.  and  Dract,  for  the  official  manager, 
ognad  that  the  claosea  of  the  policies  were  inserted 
merely  ia  order  to  proteet  the  directors  and  share- 
hotden,  and  not  to  ^ve  the  policj-holders  any  prefe- 
mwe.  These  Ulter  conld  take  only  pari  p<u$u  with 
«tiMT  creditors. 

BagAnot  appeared  for  the  creditors'  representatiTe. 

It  was  farther  argued  before  the  V.  C.  and  the  Conrt 
of  Appeal,  that  the  poliej-holders,  whose  policies  had 
beeome  payable,  were  entitled  to  priority  over  those 
whaae  policies  bad  not  become  payable,  and  the  learned 
V.  C.  decided  that  they  were  not.  As  their  Lordships 
decided  against  the  whole  body  of  policy-holders,  the 
eooflasting  claims  of  tliese  different  daaass  were  not 
gone  into. 

The  following  anthoritiea  were  referred  to:— 
R*  Tie  English  and  Irish  Church  fc,  Astmtmet 

Seeitlf,  8  L.  T.  Rep.  N.  S.  724 ; 
tarn  ▼.  The  handm  InditpntaUe  Comftmg,  1 E. 

*  J.  333 ;  34  L.  T.  Bep.  308 ; 
fmmtT.  Coventrs,  5  De  0.  M.  &  O.  911  ; 
Ernest  T.  NichoUs,  6  H.  of  L.  Caa.  401  ; 
Jte  The  Athnaam  Life  Assurance  Soeieig,  John. 

638  ;  33  L.  T.  Rep.  195;  and 
Roieon  t.  MacCreight,  35  Bear.  373 ;  SI  L.  T. 
Bep.  31. 

Jodgment  was  reaerted  nntil  the  4th  Aognst,  when 

Lord  Justice  Tobhicb  said : — This  is  a  motion 
SB  the  part  of  the  bolden  of  several  policies  in  theState 
fits  Insnranee  Company,  whose  elaima  were  matured 
before  the  month  of  Sept.  1861,  to  discharge  an  order 
of  Wood,  V.C,  ma<<s  in  the  matter  of  the  winding-ap 
of  the  company,  by  which  his  Honour  declared  that  the 
oOcial  manager  ongbt  to  distribute  the  assets  of  the 
esapany  in  his  hands  rateably  among  all  the  creditora 
of  the  company,  including  policy-holders,  without  pre- 
jsdioe  to  any  question  as  to  manhalling.  The  prin- 
cipal qoeation  raised  by  tbia  motion  is,  whether  the 
appe.  and  the  other  holders  of  policies  granted  by  this 
esmpany  are  entitled  to  be  paid  the  sums  which  are 
doe  on  their  policies  in  priority  to  the  general  creditors 
of  (he  company ;  in  effect,  whether  the  policies  held 
by  the  apps.  and  the  other  policy-  holders  crente  a  lien 
or  a  ebarge  on  the  stock  and  funds  of  the  company, 
by  virtoe  of  which  the  policy-holders  have  a  preferential 
claim  on  its  assets.  There  is  also  a  farther  question 
raised  by  this  motion :  whether,  assuming  a  lien  or  a 
charge  to  be  created  on  tfae  assets  of  the  company  by 
the  poBdes,  there  ia  any  priority  between  the  difierent 
peli^-holders ;  but  this  question  does  not  arise  unless 
the  policy-holders  succeed  upon  the  principal  question. 
The  policies  granted  by  this  company  vary  somewhat 
in  the  terms  in  which  they  are  expressed.  In 
some  of  them  the  terms  are,  "  that  the  capital 
■teek  and  fnnds  of  the  company  shall  be 
nbject  and  liable  to  pay."  In  others  of  them 
the  terms  are,  "  that  the  capital  stock,  or  so  much 
thereof  aa  shall  for  the  time  being  hare  been  sub- 
scribed, and  other  the  stocks,  fnnds,  securities  and 
property  of  the  company  remaining  at  the  time  of  any 
detnand  made  unapplied  and  undisposed  of  in  pur- 
suance of  the  trusts,  powers  and  authorities  contained 
in  the  deed  of  settlement,  shall  alone  be  linble  to 
answer."  Others  of  them,  again,  are  in  the  form  of 
guarantees,  and  expresa  "  that  the  stock  and  funds  of 
the  oompuy  shall  alone  be  answerable  under  this 


guarantee,  and  all  other  policies."    In  all  the  policies 
there  is  a  proviso  or  stipulation  to  this  effect :  "  That 
the   capital  stock  and  funds  of  the  company  shall 
alone  be  answerable  for  such  demand,   and  that   no 
director  or  officer  of  the   company,  or  proprietor  of 
sharea  therein,  shall  be  in  any  manner  responsible  or 
liable  for  any  demand  or  claim  on  the  company  beyond 
the  amount  of  his  or  her  particular  shares  or  interest 
in  the  capital  stock  of  the  company  at  the  time  when 
such  claim  may  arise,  anything  contained  in  the  (lolicy 
of  any  law  or  statute  to  the  contrary  notwithstanding." 
In  some  oases,  indeed,  the  proviso  goos  farther,  and  to 
the  extent  of  saying,  "  that  no  director  or  proprietor 
of  the  company  shall  be  indi\idaally  responsible."  Snch 
being  the  terms  of  the  policy,  the  question  is,  whether 
they  create  a  charge  on  the  stock  and  funds  of  the 
company.      If  such    a    charge  be    created,  it  must 
be    by    force  of   the    words    "that  the  atock  and 
fnnda  of  the  company  shall   be   subject   and   liable 
to  pay,"  or  by  the  corresponding  words    contained 
in  the  policies.    Now  those  words  do  not  seem  to  me 
necessarily  to  create  a  charge.     They  may  well  have 
been  meant  to  import  no  more  than  that  the  property 
of  the  company  should  be  liable  to  the  payment  of  the 
snm  assured,  Just  as  in  the  case  of  a  contract  with  • 
creditor  that  the  property  and  not  the  person  of  the 
debtor  sbonld  be  liable  for  the  debt,  or  aa  iu  the   easa 
of  a  peer,  it  would  be  so  according  to  law.    In  snoh 
cases  it  would  not,  as  I  apprehend,  be  said  that  a  liea 
or  charge  <m  the  property  was  created  in  eqiuty.    A. 
conn  A  eqiuty,  in  which  alone  such  a  lien  orcharg» 
ooold  be  asserted,  would  give  effect  to  the  legal  con- 
tract, but  would  not  go  ^yond.     In  considering  th* 
meaning  of  these  worda  and  the  effect  to  be  given  t» 
them,  regard  must  be  had,  I  think,  to  the  state  of  lair 
which  \ei  tu  their  introduction.    By  the  common  law 
every  shareholder,  as  a  partner  in  the  company,  wonld 
be  liable  on  all  its  contracts,  and  provisiona  of  thi» 
nature  were  no  doubt  introduced  for  the  purpose  of 
limiting  the  legal  liability,  not  for  the  purpose  of 
creating  a  charge  in  equity.    Again,   it  is  to    be 
observA  that  it  was  necessary  that  some  words  should 
be  introduced  into  the  operative  parts  of  the  policy,  in 
order  (o  create  an  express  contract.    If  the  case  had 
been  left  on  the  proviso  aloue,  there  oould  have  been 
nothing     more     than     an     implied     contract.       If 
instead    of   the    wonis    "  stock   and    fnnds  of  th« 
company "    the   words    introduced    had    been   "  tho 
company    shall    be    subject    and    liable    to    pay," 
the  very  inconvenience  which  no  donbt  was  intended  to 
have  been  avoided  would   at  once   have  been  created. 
There  was  a  sufficient  reason,  therefore,  for  the  intro- 
duction of  the  words  in  question,  without  imputing  any 
intention  to  create  a  charge   in  equity;  and  certainly, 
in  considering  the  effect  to  be  given  to  those  words,  the 
inconvenience  which  would  rrsult  from  the  construction 
contended  for  by  the  apps.  onght  not,  as  I  think,  to  be 
disregarded.     It  is  obvious,  for  the   reasons  assigned 
in  the  ooorsa  of  the  argument,  that  this  construction 
wonld  paralyse  the  company,  to  the  prejudice,  not 
merely  of  the  shareholders,  but  of  the  policy-holders 
also,  with  the  exception,  perhaps,  of  the  few  among 
them  on  whose  policies  claims  might  first  have  been 
matured.    Tlie  business  of  the  company  could  not 
possibly  have  been  carried  on,  and  every  claim   on  a 
policy  might  be  mode  the  foundation  of  a  suit  in  equity. 
It  is  remarkable  to  find  that,  long  as  policies  of  this 
description  have  been  in  use,  there  is  not,  as  far  as  I  am 
aware,  any  instance  of  any  claim  upon  them  having 
been  advanced  in  equity  until  very  recent  times.     I  do 
not  think,  therefore,  that   even   independently   of  the 
provisions  of  the  deed  of  settlement  of  this  company, 
the  policies  in  question  would  operate  as  a  charge  on 
the  stock  and  funds  of  the   company  ;    but   it  is  now 
settled,  not  only  by  £>-iie>(   v.   NicholU,  6  H.   of  L. 
Cas.,    but   by    Balftntr  v.  Ernest,    5    C.  B.,  that 
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persODi  dealing  with  SDch  oompimiM  at  then 
an  boand  to  look  to  the  tenns  of  the  deed 
«f  settlement ;  and  looking  to  the  tenns  of  the  deed 
of  settlement  of  this  compsoj,  I  do  not  think  it 
iras  in  the  power  of  the  directors  to  appropriate  the 
stock  aftd  funds  of  the  companjr  to  the  payment  of  the 
polioiea,  so  as  to  create  a  clitrge  paramoanl  to  all  the 
other  claims  on  the  company.  I  think,  therefore,  on 
this  gnmnd  also  the  policy-holders  are  not  entitled  to 
the  preference  claimed  hj  them.  In  the  course  of  the 
argument  in  this  case,  the  cases  of  Law  t.  The  Lon- 
don Induputable  Li/e  Compani/,  Tlie  Atlitnaum  Life 
Aitaranee  Society,  and  Evaiu  v.  Coventrg  were  much 
commented  upon  ;  and  I  do  not  besitato  to  say,  that 
in  this  case  the  word  "charge"  has  been  anKaardedly 
tued  both  by  Wood,  V.  C.  and  by  myself.  Bat  cer- 
tuuly,  so  far  as  I  am  concerned,  I  did  not  use  the 
word  in  the  sense  which  the  apps.  attribnted  to  it,  for, 
from  the  time  when  these  eases  have  first  been  brought 
forward,  the  difficulty  which  has  now  arisen  has  been 
present  in  my  mind.  It  stmck  me  when  the  case  of 
Evan*  ▼.  Coventry  first  oame  before  ns  upon  a  motion 
for  •  nceirer,  bat  it  was  not  necessary  then  to  con- 
aider  it,  there  being  a  sufficient  case  for  interference  on 
(h«  ground  of  breach  of  trust.  Whether  we  after- 
wards went  too  far  in  the  decree  in  that  case, 
I  am  not  prepared  to  say,  but  so  far  as  my  recol- 
lection serres  me,  our  intention  certainly  was 
not  to  dedde  anything  between  the  policy-holders  and 
the  general  creditors,  and  I  doubt,  indeed,  whether  any 
anch  question  was  inTolved  in  the  sail ;  bnt,  howerer 
this  may  be,  and  whether  the  cases  referred  to  were 
rightly  or  wrongly  decided,  though  I  desire  to  be  un- 
derstood as  not  meaning  to  cast  any  doubt  on  the 
right  of  a  court  of  equity  to  interfere  in  such  cases 
as  the  present,  when  there  has  been  waste  or  breach 
of  trust,  I  am  satisfied  that  there  is  no  lien  or 
cbaix*  created  by  the  policies  in  this  case,  and  the 
order  of  the  V.  C.  is  therefora  right,  and  the  appeal 
most  be  dismissed.  Under  the  circumstances  of  the 
case,  howerer,  I  think  that  the  oosto  of  all  the  parties 
should  be  paiil  out  of  the  funds. 

Lord  Justice  KniohtBruce. — I  acknowledge  myself 
as  not  quite  free  from  doubt  in  this  case,  a  doubt  hardly 
amoonting,  or  not  amounting,  to  dissent.  The  V.  C. 
and  the  Lord  Justice  are,  it  is  unnecessary  to  say, 
very  probably  right,  and  therefore  the  order  of  the 
ooart  stands. 

Costs  of  att  parties  to  be  paid  otUnf  th»  fund, 
except  those  whose  costs  had  been  refiistd  i» 

the  r.  a 

Solicitors  for  the  apps.,  Ashurst,  Morris  and 
Knight 

Solicitors  for  the  official  manager,  Chilton,  Burton 
and  Yeales. 

Solicitors  for  the  creditors'  representative,  Ske  and 
Sobinson. 

Solicitors  for  the  other  parties,  Bom  and  ilvrray, 
and  Tamplin  and   TayUr. 


BOLLS  CO°DBT. 

Beported  by  H  a  Yomo,  Esq.,  BanlsteiHrt-Law. 

Wednesday,  Julf  8. 
Adsetts  r.  Hives. 

Mortgagor  and  mortgagee — Same  solicitor  acting  for 
both  parties— Fraud  of  solicitor — BUI  by  tquiiable 
mortgagee  to  enforce  his  security — Blanks  m 
mortgage-deed, 

A.  advanced  6502.  to  H.  on  the  faith  of  his  executing 
alegalmorlgageof  certain  freehold  land.  S.  acted 
as  the  soHeitor  for  both  parties  in  the  transaction ; 
and  obtained  tie  title-deeds  of  the  land  from  H.  and 
j/me  Am  to  A.  as  an  ejmtaUe  mortgage,  until  the 


legal  one  vas  executed  by  II.  Kegotiations  tktn 
took  place  for  a  Jvriher  advance  by  A.  to  B.ef 
200/.  on  the  same  security.  To  that  advance  A. 
agreed ;  but  it  VMS  arranged  that  3,  should  prosUs 
the  2001.  for  H.  in  the  meantime;  ahich  he  did,  o»d 
was  afiervmrds  rgiaid  thai  sum  by  A.  S.  then 
got  back  the  title-deeds  from  A.  in  order  (as  S. 
alleged),  to  prepare  the  legal  mortgage  from  B. 
He  did  procure  a  legal  morigage  of  the  land  from 
n. ;  but  to  himself,  and  not  to  A.,  teUing  B.  iJut  i. 
would  not  advance  more  than  the  650/. ;  that  ht 
had  provided  the  2001. ;  and  that  he  intended  to  pay 
o£  A.  B.  executed  that  mort'gnge  mthoat  til 
authority  of  A.  S.  then  forged  a  legal  mortgage  of 
the  land  from  B.  to  A.,  and  sent  him  that  deed. 
S.  afterwards  duly  transferred  the  legal  mortgage, 
executed  by  B.  to  him,  to  the  British  Equitable  In- 
vestment Company,  for  value,  without  notice  of  any 
prior  charges,  and  misappropriiited  the  money. 
The  forgeries  tiKre  afterwards  discovered,  and  & 
was  cummitled  and  sentenced  accordingly.  A.  then 
filad  a  bill  against  B.,  offering  to  redeem  the  com- 
pany, and  praying  a  declaration  thai  he  was  en- 
tilled  to  a  mortgage  from  B.for  the  850/.,  and  to 
payment  accordingly: 
Beld,  that  A.  was  entitled  to  the  relief  for  whiA  he 

prayed  by  his  bill. 
Blanks  /f/t  m  a  morlgage-deedfor  the  insertion  therein, 
after  its  execution,  of  the  date  thereof,  of  the  day 
of  redemption,  and  the  names  of  the  tenants,  ami 
filed  up  by  (As  mortgagee  after  the  execution  of  the 
deed,  were 
Beld,  not  to  vitiate  the  deed. 

The  bill  in  this  suit  was  filed  by  the  pit.,  as 
equitable  mortgagee,  to  obtain  a  declaration  that  h* 
was  entitled  to  a  mortgage  for  S30/.  and  interest,  and 
for  payment  accordingly. 
The  facte  of  the  case  were  these : 
In  1858  the  pit.  John  Adsette  agreed  to  lend  the 
deft.  Thomas  Hives  650/1,  upon  the  security  of  a  legal 
mortgage  of  certain  freehold  land  in  the  county  ef 
Derby.  A  solicitor  at  Derby,  of  the  name  of  Shaw, 
then  acted  for  both  parties.  On  the  29lU  Sept.  1858 
the  pit.  paid  Shaw  150/.  as  the  first  instalment  of  the 
loan;  and  that  sum  was  paid  by  Shaw  to  Hives.  At  the 
same  time  Shaw  delivered  to  the  pit.  the  title-deeds 
of  the  estate,  by  way  of  equitable  security,  imtil  the 
execution  by  Hives  of  the  legal  mortgage.  The 
remainder  of  the  650/1  was  afterwards  paid  to  SUa* 
by  the  pit.  in  various  instalments ;  and  by  him  again 
paid  over  to  Hives  at  intervals  between  the  1st  Oct. 
1858,  and  the  17tb  March  1859.  Negotiation  thea 
took  place  between  the  parties  for  a  further  advance  of 
200/.  by  the  pit.  to  Hives,  on  the  same  security.  It 
was,  however,  ultimately  arranged  that  tbe  pit.  would 
lend  the  200/. ;  but  that  Shaw  should  find  the  mooay 
in  the  mean  time.    That  was  done  accordingly. 

On  the  1st  April  1859  Shaw  applied  to  the  pit.  ftt 
tbe  title  deeds  deposited  with  him,  for  the  parpose  (as 
Shaw  alleged)  of  enabling  bim  to  prepare  tbe  legal 
mortgage  from  Hives  to  the  pit.  The  plu  then  gave 
the  deeds  to  Shaw,  and  took  from  him  a  memorandua 
in  writing  of  tbe  receipt  of  them  by  him,  with  an 
undertaking  on  his  part  to  return  them  as  soon  as 
possible.  Shaw  having  thus  obtained  pnasesslon  of  tbs 
deeds,  prepared  a  legal  mortgage  of  tbe  land  Cram 
Hives  to — not  tbe  pit.,  bat  Shaw  bhnself— fir 
securing  850/.  and  interest.  Hives  dnly  execatedthat 
deed  ;  but  when  executed  there  were  blanks  left  in  it, 
to  be  afterwards  filled  up.  Those  blanka  were  for  the 
day  of  the  month  and  the  month  of  tbe  year  (1859) 
when  tbe  deed  was  executed,  for  the  day  of  payment 
in  tbe  proviso  for  redemption,  and  for  the  names  of 
tbe  teuante  of  tbe  various  parcels.  Hives,  withoat 
the  authority  of  the  plu,  executed  that  deed  on 
[the   7th  of  April    1859,   when  the  remaining    ia^ 
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T^'"— >*  of  the  SSOi.  wen  paid  to  him  by  Shaw, 
3iM  cziiteoc*  of  that  mortgag*  was  concealed  by 
Sluw  from  the  pit.  Shaw,  howerer,  t(dd  Hires  that 
b«  had  prepared  the  mortgage  in  bia  own  name, 
ieenN  the  pit.  would  not  adTance  more  than  GbOL, 
and  that  Shaw  woold,  if  possible,  pay  him  off.  Shaw 
afterwards  filled  np  tiie  blanks  in  the  deed,  and  dated 
&  the  8th  April  1859.  By  a  deed  dated  the  6th  Aug. 
IWO  Shaw  daly  tranaferred  the  mortgage  dated  as  of 
tin  8th  April  1 859  withont  notice  of  any  prior  charges, 
to  the  Britiab  Eqnitable  loTestment  Company  for  7501., 
and  sppnpriated  that  money  to  hia  own  nse. 

The  pit.  frcqnently  applied  to  Shaw  to  procnre  for 
him  the  tzecntion  of  the  legal  mortgage  by  Hives, 
aadM  frequently  requested  the  return  of  the  deeds 
which  Shaw  had  obtamed  from  him.  In  Jnne  1859 
Shaw  handed  to  the  pit.  soma  documents,  purporting 
to  be  the  oonTeyaoce  of  the  property  to  Hires,  together 
with  an  abstract  of  title,  and  a  legal  mortgage  of  the 
fi^crty  by  Hires  to  the  pit.  Shaw  then  told  the  pit. 
that  he  required  the  remaining  title  deads  for  the 
Jimoi,  bnt  that  he  would  Tery  shortly  return  them ; 
ui  he  induced  the  pit.  (who  bad  at  that  time 
adTueed  only  the  650/.)  to  sign  a  memorandum,  that 
200J.  of  the  8bOL  belonged  to  Shaw,  but  the  200/.  was 
iftvwaMs  paid  to  Shaw  by  the  pit  The  documents 
n  handed  by  Shaw  to  the  pit  were  foigeriea  by  Shaw. 
la  1863  the  forgeries  were  discovered,  and  Shaw  being 
{nsacoted,  was  aeoteoced  to  fifteen  years  penal  ser- 
vitode. 

There  waa  soma  conflict  of  evidence  as  to  bow  far 
Snt  knew  of,  or  sanetioned  the  arrangements  between 
the  pit.  and  Shaw.  Hives  swore  that  he  dealt  with 
£haw  exclusively,  leaving  him  to  arrange  with  the  pit 
ae  to  who  was  finally  to  have  the  mortgage.  It 
appeared,  however,  that  Hives  had  received  several 
vuils  from  the  pit.  during  the  negotiations,  at  which 
visits  there  waa  some  discussion  as  to  the  amoimt 
and  paiticolars  of  the  loan.  Hives  also  stated  that, 
upeo  Kveral  occasions  prior  to  April  1859,  Shaw  had 
tM  him  that  he  waa  making  the  paymenta  partly  ont 
<f  his  own  money  ;  that  Uives  never  anthorised  the 
origiaal  deposit  of  the  deeds  with  the  pit ;  and  that, 
tt  the  8tb  Feb.  1859,  he  signed  an  agreement  declaring 
that  he  had  deposited  them  with  Shaw  as  secority  for 
hie  advances.  Under  those  drcnmstances,  the  pit. 
led  the  bill  in  this  suit,  offering  to  redeem  the  British 
Equitable  Investment  Company,  and  praying  the  de- 
<!iantioa  already  mentioned. 

8aaigaU,  Q.C.  and  Jeud  appeared  for  the  pit, 
and  coBteoded  Utst,  aa  between  bun  and  the  deft,  the 
British  Equitable  Investment  Company,  the  deed  dated 
by  Shaw  the  8tb  April  18S9,  waa  void  at  law,  in  con- 
Mqueoce  of  his  alterationa  in  it  after  ita  execution  by 
-Hives.  Bnt  whether  the  deed  were  good  or  bad,  the 
fit  waa  dearly  entitled  to  the  benefit  of  his  original 
•ecarity  for  the  foil  amount  claimed  by  him.  Hives 
was  the  party  who  ought  to  suffer,  for  his  negligence. 
neydtad 

Pigoti  case,  Co.  Bep.  Part  zi.  26,  6  ;   or  voL  6, 

p.  47,  edit  1836; 
Daridtm  t.  Cooper,  13  M.  &  W.  343; 
BnduM  T.  BtiMt,  5  Bing.  368 ; 
MaekmloA  t.  Bogdon,  By.  &  H.  362 ; 
BUiUieiiU  v.  M'Morine,  6  M.  &  W.  200. 
Sdifit,  Q.C.  and  Slubbettre  appeared  for  the  com- 
fany,  bnt  wera  not  called  npon. 

BaggaOaf,  Q.C.  and  E.  K.  Kartlate  appeared  for 
the  d«tt  Tb««.  Hives,  and  admitted  that  it  was  only 
a  qotation  which  of  two  innocent  parties  should  suffer 
(v  the  fraad  of  a  third  ?  When  Shaw  had  obtained 
the  auitgage  from  Hives,  he  waa  a  truatee  or  agent 
af  it,  for  the  pit ;  who  therefore,  and  not  Hives, 
<a^  to  snffsr  from  Shsw's  misconduct ;  moreover  Hives 
w  had  so  hand  or  part  in  Shaw's  malpractices ; 
whieb  the   pit.  had    been  himself  guilty  of 


negligence  in  letting  Shaw  get  possession  of  the  deeds. 
Lastly,  Hives  had  been  told,  and  truly,  that  Shaw  had 
advanced  200i.  of  the  850L  He  therefore  ought  not 
to  suffer. 

The  M.  B.  referred  to  Doe  dem.  Letoii  r.  Bingham, 
4  B.  &  Aid.  672. 

The  Masteb  of  the  Bolls  said  : — I  have  no  doubt 
that  the  deed  of  the  8tfa  April  1859  is  a  perfectly 
good  deed.  I  will  not  go  into  the  veiy  nice  questioa 
which  has  been  argned  before  me  on  behalf  of  the 
pit.  as  to  the  effect  at  law  of  alterations  in  deeds ;  for 
I  will  not  be  the  first  to  hold  that,  where  a  mortgagor 
has  left  blanks  in  the  deed  for  the  period  of  redemp- 
tion (which  in  general  is  six  months  from  the  date  of 
the  deed)  and  for  the  names  of  the  tenants,  and  those 
blanks  are  i^fterwards  filled  np  in  accordance  with  the 
intention  of  the  parties  to  the  deed,  such  an  act  as 
that  aff»ta  the  legal  validity  of  it  In  Z)oe  dem  Lewie 
v.  Bingham  material  alterations  were  made  alter  some 
of  the  parties  to  the  deed  had  executed  it,  but  the 
court  there  held  that  the  deed  was  nevertbless  a  per- 
fectly good  deed.  It  frequently  happens  that  tb« 
date  of  a  deed  cannot  be  filled  np  ontil  after  tba 
exeontion  of  it,  as  something  at  the  last  moment 
prevents  its  intended  execution;  and  the  proviso  for 
redemption  mnst  necessarily  be  filled  in  so  as  to 
correspond  with  the  date  of  the  deed.  I  am  of 
opinion  that  this  deed,  notwithstanding  the  blanks 
were  filled  np  by  the  mortgagee  subsequently  to 
the  ezeention  of  it  by  the  mortgagor,  was  a  good 
deed  at  law,  and  the  necesaary  results  mnst  ensne. 
With  respect  to  the  other  parts  of  this  case,  I  think 
that  it  certainly  is  a  very  painful  one.  The  question 
really  does  come  to  this,  which  of  two  innocent 
partiea  ia  to  suffer  for  the  losses  occasioned  by  the 
fraad  of  a  third  ?  I  most  own  that  npon  the  facts,  as 
to  which  there  is  no  dispute,  I  think  that  the  pit  is 
entitled  to  a  decree.  The  law  applicable  to  the  case  is 
clear.  The  circomstancas  of  the  equitable  moitgags 
to  the  pit.,  and  the  legal  mortgage  to  Shaw,  mnat  b* 
kept  distinct  I  consider  it  as  proved  that  Hives 
knew  at  the  time  the  pit  was  making  his  advances 
that  the  money  was  to  be  raised  by  Shaw  on  the 
security  of  the  deeds ;  that  they  were  delivered  by  hint 
to  Shaw  for  the  purpose ;  and  that  the  pit  waa  ad- 
vancing money,  to  the  amonnt  in  the  first  instance,  of 
650/.  I  oonsider  that  when  the  ^deeds  were  de- 
posited with  the  pit  by  Shaw,  as  sgent  for  Hives,  a 
complete  equitable  mortgsge  was  created.  The  pit  is 
now  therefore  entitled  to  enforce  that  aecnrity  against 
Hivee,  on  the  condition  that  when  Hives  redeems 
him,  he  delivers  up  the  deeds.  That  he  can  do  after 
he  haa  redeemed  the  company.  Suppose  that  a  mort- 
gagor, after  making  an  equitable  mortgage,  executed 
a  legal  mortgage  to  another  mortgagee,  if  that  l^al 
mortgagee,  when  he  takes  bis  mortgage,  has  notica  of 
the  prior  eqnitable  charge,  he  ia  boimd  by  it;  other* 
wise  the  prior  eqnitable  mortgagee  could  only  enforce 
his  secority  by  redeeming  the  second  and  subsequent 
mortgage.  Here  there  waa  a  good  eqnitable  mort- 
gage to  the  pit  Then  Shaw,  as  agent  to  both  parties, 
wrote  to  Hives,  saying  that  he  was  going  to  pay 
off  the  pit,  and  that  the  mortgage  was  therefore  to  fa« 
in  his  name.  But  how  oonld  that  discharge  the 
equitable  mortgage  7  Or  what  was  there  to 
prevent  the  pit  fnta  then  filing  a  bill  to  enforce  his 
security  ?  Shaw  was  not  justified  in  preparing  a  mort- 
gage to  himself,  because  he  intended  to  pay  off  the  pit. 
It  was  argned  that  the  relation  of  trustee  and  osttaj 
que  truit  waa  created  by  the  mortgage  to  Shaw ;  hot 
the  truateeahip  (if  any)  was  only  a  conatmctive  one. 
When  a  man  pays  another  100/.,  to  be  given  by  him  to 
A.  B.,  the  peraon  who  receives  the  money  becomes  s 
constructive  trustee  of  it  for  A.  B. ;  but  be  is  in  no 
other  tense  a  trustee.  Here  Hives  executed  a  mortgage 
to  Shaw  withont  any  anthority  from  the  pit    Shaw 
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r«i8«d  money  on  that  mortgage,  having  obtained  the 
deeda  bj  fraud  from  the  pit.  Hirea,  therefore,  so  far 
enabled  Shaw  to  raise  that  money,  and  that  money  be 
mnat  therefore  repay.  Still  that  does  not  discharge  hia 
mortgage  to  the  pit.  Hires  entered  into  one  contract 
to  give  the  pit.  an  eqnitable  mortgage,  and  into  another 
to  gire  to  Shaw  a  legal  mortgage;  but  he  cannot 
by  so  doing  deprive  the  pit.  of  the  benefit  of  bis  prior 
mortgage.  But  that  prior  mortgage  vas  an  equitable 
one,  of  which  the  company  (the  snbseqaent  legal  mort- 
gagees) bad  DO  notice.  When,  therelbre,  the  pit.  has 
redeemed  them,  and  got  back  bis  title-deeds,  he  will  be 
in  a  position  to  enforce  his  eqoitable  mortg4ge.  No 
donbt  the  case  is  a  hard  one  upon  Hives ;  bat  for  all 
that  I  think  the  pit.  is  entitled  to  the  declaration  which 
lie  seeks,  and  to  payment  of  the  amoimt  that  is  due  to 
liim. 

Solicitors  for  the  partial:  W.  toi  H.  P.  Sharp,  for 
J.  Smitk ;  U.  Gotoer  aud  S«<M  and  Co.,  for  Hmiuk 
and  Eddowe*. 


V.  C.  STTTABT'S   COXniT. 

Baported  by  Jamcs  B.  DArn»ox,  Esq.,  of  Lhuxdn's-Inn, 
Barrister-at-Law. 

JWm  S  oiKf  3. 

Croft  v.  Grabam. 

Jhcmumt  furportntg  to  be  a  attled  aoeouni — Opatmg 

of  itttled  accounts, 

A  doeunuiii  jmrporting  tobt  a»  acoowri  of  adoattdo 

■MKfs  bg  the  deft,  to  the  pit.,  bting  onlg  a  lot  of 

bUlt,  J  0  V'l,  fromi$$otTf  notes  and  other  lecuritieM, 

tmd  aeeoe^fonied  hjf  a  letter  tigmed  bf  the  pit., 

which  woe  on  aebtotsUdgmeat  of  a  tettled  aceomtt, 

held  not  to  be  bmdiiig  on  theplt. 

Where  an  account  vxu  eettled  between  apU.  and  dtft 

with  •  lieu  to  a  mortgage,  which  woe  not  carried 

oat  b)  reoMon  <ff  eaorUlant  chargei  of  interest,  and 

where  the  aUtged  confirmation  of  the  acooaat  was 

accompanied   bg  peamiani  preesare  on  the  pU., 

the  acconnt  was  held  not  bitding  on  the  ph. 

This  bill  was  filed  by  Archer  Bernard  Cross,  a  yonng 

man,  entitled  in  fee  tail  in  remainder  expectant  on  the 

death  of  hit  father,  to  estates  in  Berkshire,  against 

Charles  Qrabam,  a  money-lender  and  bill  disooonter. 

to  18S8  the  pit.  was  an  nndeigradaate  at  St. 
John's  College,  O^ord,  and  under  age,  and  was  then 
inttodoeed  to  the  deft.,  who  made  him  advances.  In 
Sept.  1859  he  attained  hU  majority,  and  shortly  after- 
ward* was  introduced  by  the  deft,  to  one  Alfred 
Bogers,  an  attorney,  who  introduced  him  to  a  money- 
lender naaed  Semple,  from  whom  the  pit.  obtained  a 
anm  of  2000^  This  was  in  Oct.  1859.  Immediately 
afterwards,  on  the  36th  Oct,  the  deft,  obtained  from 
the  pit.  the  sum  of  9001^  being  663/.  for  sums  al- 
leged to  be  due  to  the  defts.,  and  350/.  by  way  of 
eoamiasion  to  Bogers  for  obtaining  the  loan.  On 
that  occaaion  the  pit.  gave  to  the  deft,  a  receipt  and  a 
letter,  both  of  which  are  stated  and  observed  upon  in 
hia  Hododt's  Judgment  below. 

The  pit's  allegation  with  respect  to  this  alleged 
wttlement  was,  that  the  account  and  list  of  notes, 
bills,  aud  other  securities  which  the  pit.  was  liable  to 
pay,  either  as  principal  or  surety  for  his  fellow- 
atndents,  were  not  true  or  correct,  and  that,  amongst 
many  other  errors,  they  contained  items  which  were 
merely  renewals  of  former  notes  and  bills. 

Many  sabaeqoent  transactions  took  place  between  the 
pit  and  deft.,  and  in  Jin.  1861  the  deft  told  the  pit. 
he  must  have  a  mortgage.  Fit.  accordingly  handed 
the  deft  certain  documents,  and  thereupon  the  deft. 
instmsted  the  solicitor  to  prepare  the  mortgage.  Upon 
this  occasion  the  pit  was  referred  to  a  Mr.  Dslston,  a 
solicitor  in  Piccadilly,  and  on  the  15th  June  1861  a 
•tatOMat  of  amount  (ne),  with  putioulan  of  bills, 


&c.,  from  A.  B.  Croft  Esq.,  to  Charles  Graham,  wa» 
drawn  oat  showing  a  total  of  3000/L,  and  oondading 
thus :  "  The  foregoing  is  the  aceoant  settled  betwaea 
tis,  and  referred  to  in  the  indenture  of  mortgage  to  b* 
executed  by  me  the  said  Archer  Bernard  Croft,  ia 
favour  of  the  said  Charles  Graham."  This  doeoBunt 
was  signed  by  both  parties  and  witnessed. 

In  June  Ur.  Dalston  wrote  a  letter  to  the  pit,  whidk 
he  handed  to  the  deft.,  who  set  it  ont  in  his  answar, 
showing  that  the  3000/1.  was  made  op  af  acoeptanoas 
for  sums  amounting  to  2267/.  lOs. ;  advancea  to 
115/.  10s.;  charges  for  interest  on  the  bills  at 
various  ratee,  one  abont  67  per  cent,  another  about 
27  per  cent,  another  about  84^  per  cent.,  another  at 
the  rate  of  15^  per  cent ;  and  for  bonus  350L,  witb 
other  minor  charges.  Ur.  Dalstm  showed  the  pit. 
what  the  effect  would  be  of  his  executing  the  dralV 
mortgage-deed  as  proposed,  and  added  that,  tmder  tbe 
circumstances,  he  had  refrained  from  approving  th« 
draft  until  he  again  heard  from  the  pit,  and  that  be- 
earnestly  impressed  npon  the  pit  bis  advice  that  b* 
should  at  once  state  his  position  to  bis  father,  and  adt 
bis  assistance  to  raise  money  to  pay  off  these  debts  afc 
a  kas  minoas  sacrifice.  On  the  ist  Ang.  1861  Mr. 
Dalston  returned  the  draft  to  the  deft's  solidton,  with> 
the  following  note  at  the  foot : — "  Assuming  th* 
recitals  in  this  draft,  of  which  I  have  no  knowledgs- 
other  than  that  snpplied  by  this  draft  itself,  and  ^i» 
copy  of  the  cash  account  settled  between  Mr.  A.  B. 
Croft  and  Mr.  C.  Graham,  to  be  correct,  and  aubjeet  t» 
my  alterations  and  observations  thereon  in  Una  iak^ 
I  do  not  object  to  this  draft  in  ptnnt  of  form  on  bdialf 
of  Mr.  A.  B.  Croft.  J.  N.  Dalstos." 

The  deed  was  thereupon  engrvseed,  bat  on  the  S7tl» 
Sept  Mr.  Dalston  wrote,  to  the  deft's  solicitor^  MqrioC 
that  the  pit  had  ealled  npon  hnn  that  moroiog,  aai 
said  that,  npon  farther  ooosideratioa,  ha  bad  dacidaA 
not  to  axecnte  the  deed,  and  that  ha  (tha  pit)  wonlA 
immediately  aea  Mr.  Graham,  and  make  aome  otbw 
arrangement  with  him. 

In  Oct  1861  tha  pit  again  bad  an  intarvitir 
with  the  deft,  (sea  the  statement  in  ,bis  HoueorV 
jodgment),  and  on  ;the  18th  Sept  tha  pit  gave  tha 
deft,  bills  for  3335/.  The  pit  then  went  t»- 
Bonlogne,  and  on  the  3Ist  Oct.  wrote  atating  tbafe 
he  bad  drawn  on  the  deft,  for  85/.,  to  pay  a  French 
creditor,  who  was  threatening  bim  with  airest,  and 
hi*  hotel  bill,  in  order  that  he  might  return  t*. 
England.  He  returned  about  the  24th.  and  finally  oa 
the  5tb  Nov.  left  with  the  deft  two  bills  of  exchange 
for  1001,  each  to  be  discounted,  and  then  agreed  to- 
execute  a  warrant  of  attorney  as  collateral  aecnritj. 
On  tha  8th  the  pit.  signed  and  left  with  tha  deft.  » 
letter  (set  oat  in  the  judgment  below),  which  was. 
written  on  the  deft's  dictation;  and  on  the  same  day 
the  deft  having  prepared  a  warrant  of  attorney,  toidt 
the  pit  to  the  office  of  Mr.  Consedine,  a  auditor  ilk 
Pall-mall,  who  read  over  the  warrant  to  tb*  pit,  and 
ha  signed  the  same.  The  warrant  aatborised  tha  ialL- 
to  sign  judgment  against  the  pit  for  7100/.,  in  eaas 
of  default  of  payment  of  3550/.  on  the  9th  DacL. 
then  next,  and  to  issue  execution  for  that  amonnt  and 
interest  thereon  at  the  rata  of  5  per  cent  per  ealemdar 
month. 

The  deft  signed  judgment  and  catiaed  a  writ  of 
elegit  to  be  issued,  in  exeontion  of  which  the  sbcriC 
entered  on  the  estates ;  snd  on  the  I4th  Jan.  a  letter 
was  written  by  tha  deft 'a  solicitor  to  the  pit's  fiatber 
(who  thw  received  the  first  intimation  of  theae  trans- 
actbns),  in  which  he  stated  that  ha  had  indorsed  ths 
writ  of  elegit  at  only  5  per  cent  per  annnm,  but  bs- 
found  that  the  defeasance,  which  was  not  drawn  hj 
him,  mentioned  interest  at  5  per  cent  par  calendar 
month,  and  that  the  deft  reserved  hi*  right  to  appljr 
to  amend  the  writ. 

Under  theaa  eircamstaneea,  tha  daft  fasTiog  nlamA 
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to  oompromiae  the  matter  b;  an  offer  of  10002.  from 
the  plt.'s  fiieods,  the  pieeent  bill  was  filed,  not  charg- 
ing frand,  bnt  prayiog  for  a  declaiatioa  that  the  pit. 
«u  chargeable  on  the  aecarities  for  such  sama  onl/  as 
bad  been  actoall;  adranced  with  interest  at  5  per  cent. 
|Mr  annum. 

The  deft,  relied  npon  the  transactions  of  Oct.  1859 
and  Jane  1861,  as  stated  and  settled  accoants,  and 
inwsti'd  that  the  pit.  was  not  entitled  to  reopen  them. 
He  also  relied  npon  the  letter  of  the  8th  KoT.,  as  being 
an  equitable  mortgage  to  him. 

The  pit.,  who  was  cross-examined  in  court,  said  he 
understood  from  Graham,  that  5  per  cent,  per  annum 
■wilj  w«s  to    be  paid  on  the  warrant  of  altornej. 

£aeon,  Q.  C.  and  Freemait  were  for  the  pit. 

MaUtu,  Q.  C.  and  Crachnall,  for  the  deft.— The 
rate  of  interest  mnst  depend  npon  the  amount  of  risk. 
The  pit.  made  no  complaint  of  bis  baring  been  over- 
diaiged,  and  he  now  came  too  late  to  set  aside 
settled  aeooonts,  one  of  which  had  been  followed  by 
fajiitfnt. 

The  Vicb-Cbascellob. — The  only  question  in 
this  case  is  as  to  that  part  of  the  defence  which 
sOegea  that  the  pit.  is  concInJed  hj  a  settlement  of 
jeeoonta  rendered  by  the  deft.  Two  decuments  are 
{ndoeed  and  relied  npon  as  accounts  so  stated  and 
aettled.  The  first  document  is  dated  in  Oct.  1859. 
What  the  deft,  says  in  his  answer  of  that  document, 
and  what  he  undertakes  to  prove  in  regard  to  it,  is 
tUa.  After  setting  forth  the  document  verbatim,  be 
says;  "  An  account  of  my  said  advances  was  in  manner 
aforaaaid  on  or  about  the  26tb  day  of  Oct.  1859 
leadered  by  me  to  the  pit.,  and  the  pit.  on  or  about 
that  day  paid  to  me  the  whole  of  my  claim  in  manner 
afHtaaid,  and  I  claim  the  benefit  of  the  settlement  of 
.account  so  come  to  by  and  between  the  pit.  and  myself 
a*  aforesaid  on  the  26th  day  of  Oct.  1859  as  a  stated, 
cgned  and  settled  account,  in  like  manner  as  if  I  had 
fmaall/  pleaded  the  same,  and  I  submit  that  the 
•aid  oettlement  of  account  ought  cot  to  be  and 
cannot  be  distnrbed  or  opened."  The  deft,  says 
'"  an  account  of  my  advances."  It  is  not  so.  The 
doeament  is  a  list  of  bills  of  exchange,  I O  U's, 
fnaiaaoTj  notes,  and  warrants  of  attorney,  all  for  a 
(TOSS  (001.  There  is  so  statement  whatever  of  any 
adnaoes  made,  or  of  bow  much  money  was  advanced ; 
instead  of  purporting  to  be  a  statement  of  account  of 
adnmcea,  it  beg^  in  tbia  way,  "  Received  of  Mr. 
-Charles  Qrohom,  8,  Dnke-streetj  St.  James's,  London, 
the  {bUowing  bills  of  exchange  and  promissory  notes 
drswo    or    accepted  for  me  by  — — ,  Esq ,  of  St 

Jeka'a  College,    Oxford,    and    for   ,    Esq.,   of 

fcnbcaka  College,  Oxford,  and  those  drawn  or 
aeeepled  by  me  which  have  been  discounted  for 
ny  own  oooommodation  and  warrants  of  attorney 
-exemted  by  me  to  secure  payment  of  the  same." 
Then  follows  a  list  of  the  bills,  I  0  U's,  promissory 
aotti,  and  four  warrants  of  attorney.  Then  there  is  a 
Jetter  from  the  pit.,  not  part  of  the  document,  bnt 
another  doenment  of  the  same  date ;  and  it  is  in  these 
tema.  It  is  addressed  to  the  defL  and  begins,  "  Dear 
Sir,— I  beg  to  say  that  everything  is  settled  between 
'•a  as  rsgards  all  past  monetary  transactions  and  all 
SaUliUes  whatsoever  np  to  this  date.  Yours  truly, 
A.  BcsKABD  Cboft.— Oct  26,  1859."  That  is  an 
•dcaowledgment  of  a  aettled  account  Bnt  the  account 
to  which  this  letter  refers  bos  never  been  proved  or 
fndaead.  Therefore  it  is  impossible  for  me  to  say  that 
the  deft  has  proved  what  he  undertook  to  prove, 
oamely,  that  in  Oct  1859  he  rendered  on  account  of 
idvanoee.  The  second  statement  or  settlement  of 
*eoo«at  is  alleged  to  have  been  made  in  June  1861,  and 
to  have  been  adopted  or  confimed  in  Nov.  1861.  The 
aeaonnt  given  of  it  by  the  deft  is,  that  he  desired  his 
-dark  to  make  out  an  account  of  what  was  due  to  him 
turn  the  pit,  that  the  deik  mode  out  an  aooouttt,that 


the  materials  ffom  which  be  mode  out  the  account  were 
the  bills  of  exchange,  and  so  forth.  That  certainly  has 
more  the  appearance  of  a  settled  account.  It  is  set 
forth  in  the  answer  verbatim  at  pages  16  and  17.  It 
is  called,  "  Statement  of  amount,  with  particulars  of 
bills,  &c,  from  A.  B.  Croft  Esq.,  to  Charles  Graham," 
and  contains  a  statement  of  acceptances  and  advance*. 
Then  there  are  exorbitant  charges  for  interest,  and  a 
sum  for  bonus  of  350t  It  is  needless,  however,  to 
comment  npon  these  charges,  because  this  account 
which  ends  with  a  statement  of  a  sum  of  SOOOA  as 
being  due  from  the  pit  to  the  deft  has  been  submitted 
to  a  solicitor  of  the  name  of  Dalston,  who  undertook 
to  examine  it  as  the  professional  adviser  of  the  pit,  and 
who,  in  a  letter  which  the  deft,  sets  forth  in  hi* 
answer,  stated  objections  in  reference  to  the  enormona 
rates  of  interest  which  varied  from  84  to  27  per  cent, 
and  gave  reasons  for  declining  to  sanction  a  proposed 
mortgage  to  secure  that  sum,  for  the  preparation  of 
which  mortgage  this  account  was  stated.  It  is  true 
there  is  a  very  deliberate  statement  which,  under  other 
cu^tmistances,  would  rather  go  to  admit  that  this  was 
an  account  of  a  balance  due,  becaoie  the  statement 
of  account  concludes  thus:  "The  foregoing  is  the 
account  settled  between  ns,  and  i«fert«d  to  in  the 
indenture  of  mortgage  to  be  executed  by  me,  the  said 
Archer  Bernard  Croft,  in  favonr  of  the  said  Charles 
Graliam. — ^A.  Bernard  Croft,  June  15,  1861;  Charles 
Graham,  June  15,  1861.— Witness,  Walter  OtUway." 
Xow  that  is  a  clear  acknowledgment  of  an  aooonnt 
stated  with  a  view  to  a  contemplated  mortgage ;  and 
what  is  still  stronger  in  favour  of  the  deft'* 
case  is,  that  Mr.  Dalston,  after  pointing  out 
the  rates  of  interest  were  67  per  cent,  27  per  cent., 
and  in  another  case  84^  per  cent,  in  that  letter  says : 
"  I  have  gone  more  minutely  into  the  account  settled 
between  you  and  Mr.  Graham  ;"  and  afterwards,  in 
another  letter,  Mr.  Ualston  calls  it  a  "settled  account," 
and  settled  with  a  view  to  the  execution,  by  the  pit,  of 
a  mortgage,  bnt  which,  on  account  of  the  exorbitant 
charges  in  such  account,  never  was  executed ;  there- 
fore, what  is  stated  here  in  reference  to  the  trans- 
actions of  June  1861  was  an  account  settled  with  ■ 
view  to  other  transactions,  which,  by  reason  of  the 
nature  of  that  account,  were  never  carried  out  If  the 
ooart  finds  pressure  under  such  circumstances,  and 
finds  such  high  charges  of  interest  as  84^  per  cent  per 
annum,  it  will  be  slow,  being  colled  npon  to  do  justios 
between  the  parties,  to  consider  that  a  man  is  bound, 
under  such  circumstances,  by  snch  on  account  as  a 
settled  account  But  it  is  not  upon  what  took  place 
then  that  the  deft  insist*  npon  this  as  a  settled 
account  So  mortgage  was  executed ;  and  what  the 
deft  alleges  took  place  in  the  month  of  November  is 
given  in  these  remarkable  terms  in  the  9tll 
paragraph  of  the  answer.  Mr.  Dalston  had 
washed  his  hands  of  the  transaction,  and  would 
not  sanction  the  mortgage  ;  and  the  deft  says : — 
"On  or  about  the  15th  of  Oct.  1861,"  about  four 
months  after  the  alleged  settlement  of  account,  "  the 
pit  called  npon  me  at  my  place  of  business,  and  stated 
that  he  must  have  some  money  to  enable  him  to  go 
abroad,  as  his  other  creditors  were  pressing  him,  and 
he  was  afraid  of  being  arrested.  I  reminded  him  of 
his  refusal  to  execute  the  mortgage  for  3000/.  *a* 
hereinafter  mentioned,  and  nnder  which  the  amount 
sectured  thereby  would  have  become  payable  on  the 
18  th  day  of  Sept.  1861.  The  pit.  then  proposed  that 
the  execution  of  sud  mortgage  should  stand  over  for 
three  months  longer,  and  for  which  he  agreed  to  pay 
300L  interest,  to  which  I  consented,  and  accordingly, 
in  pursuance  of  that  agreement,  he  on  that  day  gave 
me  bills  for  33252.,  being  for  30002.  the  amount  of  the 
said  proposed  mortgage,  and  which  had  been  settled  and 
agreed  as  hereinafter  mentioned,  3002.  agreed  interest 
thereon  as   aforesaid,  and  352.  for  an  advonoa  then 
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made  by  me  (less  disconnt),  on  his  acceptance  at  tir-i 
months'  date."     Pit.    then   went  abroad,   and    being 
abroad,  he  drew  on  the  deft,  for  25/.  to  enable  him 
to  pay  a  presaing  demand  and  retam  to  England.     He 
Tetumed  to  England  in  Oct.  1861,  and  pressed  the 
deft,  almost  daily  for  farther  advances.    Deft,  says : 
"  On  the  5th  Nor.  1861,  on  my  again  repeating  that  I 
had  no  money  to  advance  him,  he  proposed  to  leave 
with  me  two  bills  of  exchange  for  100/.  each  to  get  dis- 
«ODnted,  and  as  an  inducement  to  me  to  do  so,  he  agreed 
to  execate  a  warrant  of  'attorney  as  collateral  security 
for  the  bills  already  given,  and  thoae  then  left  f»r  dis- 
ooont  as  uforesaid."     Now  that  settlement  of  accooni 
in  Nov.  1861,  it  is  said,  was  a  settlement  of  account 
with   a  view   to  a  mortgage,  which  was   afterwards 
adopted  and  sanctioned,  and  became  binding  on  the 
pit.     Bat  it  is  a  very  confused  account,  and  what  was 
intended  to  be  settled  between  the  parties  is  rendered 
more  confused  by  a  letter  which  was  signed  by  the 
pit.,  but  drawn  up  by  the  deft.,  and  left  by  the  pit.  in 
deft.'s  possesuion.     The  statement  in  the  9th  paragraph 
is   that  the   pit.  proposed  that  the  execution  of  the 
mortgage  should  stand  over.     The  letter  is  in   the 
following  terms : — "  Mr.  C.  Graham,  Dear  Sir, — You 
will  please  hold  over  the  payment  of  the  mortgage  for 
SOOO/.  on   Greenham  Lodge  and  lands,  &e.,  in   the 
eoanty  of  Berks  (as  tenant  in  tail  in  reversion),  due  to 
be  paid  the  15th  day  of  Sept.  hut  1861,  with   costs 
and  interest,  for  three  month} ;  and  in  consideration 
of  your  so  doing,  and  having  advanced  ma  a  further 
sum  of  10/.,  I  have  handed  to  you  my  aoceptanoe  for 
300/.,  dated  the  I6th  of  Oct.  1861,  at  two  months' 
date,  for  the  interest  as  agreed,  and  acceptance  for 
25/.,  for  which  yon  have  given  me  a  cheque  for  30/., 
dated  Oct  the  29th,  at  two  months'^date,  the  balance 
being  for  discount  and  expenses  as  agreed,  and  my 
acceptance  for  357/.  lOt,  for  value  received ;  and  also 
my  two  acceptances  for  100/.  each,  dated  Nov.  5,  1861, 
at  two  months'  date,  and  I  pledge  my  word  of  honour 
M    a    gentleman    that    these    several    nms   shall 
be    doly    paid,    and    I   now   give   yon   a    warrant 
of  attorney    to    receive    payment   of    the    same." 
It  is  difficnlt  to  say  how  this  can  be  considered  as  an 
adoption  of  a  settled  account,  even  if  it  had  not  been 
conducted  under  such  circumstances  as  these,  of  press- 
nre  upon  a  needy  man,  or  one  in  want  of  money  and 
afraid  to  meet  his  creditors — of  one  who  wanted  to 
come  home  from  abroad,  and  agrees  to  give  any  terms 
npon  which  be  may  obtain  some  advances.    I  cannot 
nconcile  it  to  my  mind  that  this  was  a  settled  account 
by  which  the  pit.  ought  to  be  bound.     This  matter  is 
very  much  complicated  with  other  matters  which  are 
mixed  up  with  the  alleged  settlement  of  account ;  for 
the  deft,  alleges  that  there  were  two  acceptances  of 
100/.  each,  which  he  accounts  for  in  a  moat  extraor- 
dinary way.    He  says,  after  setting  forth  the  docn- 
ments  which  I  have  roul,  "  the  said  two  bills  remain 
in  my  bands,"    The  answer  to  that  is  that,   if  the 
bills  remain  in  his  bands,  he  has  no  claim  against  the 
pit  in  respect  of  them.    That  however,  is  not  the 
deft's  view  of  the  transactian ;  for  in  his  cross-exami- 
nation be  says,    "I  daim  them  now  against  the  pit" 
It  is  impossible    for   me  to  say  that  npon  such   a 
statement    the    pit    ia    bound     in    any    way    by 
the    settlement    which    is    alleged    to    have    taken 
plaoe    in    November.       In   June    the    deft    was   to 
have  secarity  given  to  him ;  but  none  was  given.     But, 
in  Nov.  1861,  that  docnment  a  warrant  of  attorney, 
which  it  is  part  of  the  object  of  the  suit  to  be  relieved 
against,  was  executed  by  the  pit,  and  in  respect  of 
that,  a  professional  man,  who  acted,  or  aasomed  to  act, 
for  the  pit  upou  the  deft.'s  instructions,  and  who  was 
•  total  stranger  to  the  pit  until  he  saw  him  with  re- 
fonnce  to    that    transaction,  says  he   ran  over  the 
defeasance;  but  he  does  not  say  that  he  called  the 
attaotiwi  of  the  pit  to  the  fact  that  the  defeasance 


stipulated  for  5  per  cent  indeed,  but  5  per  cent 
per  calendar  month  instead  of  per  annum.  It  i>  to 
his  credit  that  he  mentions  the  fact  that  he  did  not 
see  those  words.  The  pit.  has  sworn  that  be  was  told 
in  reference  to  the  warrant  of  attorney  that  it  wu  to 
secure  5  per  cent,  meaning  5  per  cent  annum ;  and 
in  his  cross-examination  the  deft,  gives  the  same  ac- 
count as  the  plt.'s  witnesses  do,  that  5  per  cent  was 
named  without  mentioning  "  per  calendar  month.* 
Now,  where  the  question  is,  how  the  words  of  i 
warrant  of  attorney,  coached  in  such  terms,  sad 
executed  under  such  circumstances,  are  to  be 
dealt  with,  it  seems  to  me  that  the  warrant  mut 
stand  only  for  the  money  fairly  due.  To  that  the  pit 
does  not  object.  X  have  not  therefore  to  decide 
the  legal  question  as  to  whether  the  power  of  attorney 
was  properly  executed  or  not;  nor  the  equitable 
one  as  to  the  doctrine  of  surpriso  or  miirepre- 
sentation.  The  pit  consents  to  let  it  stand  for  what 
may  he  found  due  on  taking  the  account  Being  of 
opinion  that  the  deft  has  failed  to  prove  anything  in  the 
shape  of  a  settled  acconnt,  the  duty  of  the  court  is  to 
order  an  account  o(  all  moneys  advanced  by  the  deft,  to 
the  pit.  or  by  hia  order  or  direction  either  to  himself  or 
to  his  friends  'at  his  request,  to  be  taken ;  that  what  is 
due  to  the  pit  on  the  account  be  ascertained ;  and  to 
direct  that  interest  be  charged  on  the  advances  at  the- 
rate  of  5  per  cent  per  annum.  There  remains  oidy 
the  question  of  costs;  and  I  am  not  disposed  to  uy 
anything  about  them.  The  pit  has  come  to  be 
relieved  from  the  consequences  of  hia  own  folly  and 
extravagance  of  a  reckless  and  vicious  career.  It  is 
very  true  be  has  been  dealing  with  a  person  who 
obtained  benefits  from  that  line  of  conduct.  But  I  can 
see  no  merits  on  either  side ;  and  therefore  I  give  no 
costs  to  either  psrty,  np  to  the  hearing  of  the  cause. 
Upon  payment  of  the  money  found  due  by  the  chief 
clerk,  the  documents  must  be  delivered  np,  and  satis- 
faction of  the  judgment  entered  on  the  record. 

Otdtrtd  ttceordmgbi. 

Solicitors :  For  the  pit  Puwlt  and  Lovety ;  for  Un 
deft,  Mead*. 

V,  C.  WOOD'S  COTTBT. 

Beported  bjr  W.  B.  Bxx^niT  and  Edwaso  Ijjoxn,  Eaqra, 
BarrlstersHit-Law. 

Friday,  Julf  24. 
Frauptom  v.  Wbbb. 
PmeHce—Costt—Lunatie  de/U 
AJter  ttppearance,  but  before  amwer,  one  of  At  deftt. 
became  lunatic,  and  to  enable  the  pit.  to  brinj  v 
hie  cause  to  a  hearing,  an  order  viae  attained  bf 
him  appointing  the  Solicitor  to  the  Buitori'  Fee 
Fwtd  Au  tolidtor.    An  ansver  vrne  tken  pat  ta 
for  thie  de/t  eubmitling  hit  interettt  to  tht  eoirt. 
Before  the  hearing,  the  bmatic  deft,  became  ia»e, 
but  took  HO  ttep  to  ditcharge  the  order  abovt  vu»- 
tioned.     At   the   hearing    a    quettion  oroM  of  lo 
who  mu  to  pag  the  oottt  of  the  /Solicitor  to  the  fee 
Fund: 
Held,  that  the  defl.  mu  bound  topaf  thete  cotti;  and 
■  add  them  to  hit  own  coitt  oftuit. 
This  cause  came  on  on  motion,  and  the  following 
question  arose  as  to  costs.  The  dates  of  the  pnceediogs 
are  as  follows : — 

The  bill  having  been  fijed  in  a  foreclosure  suit  >B> 
of  the  defts.  appeared  thereto,  by  his  own  solicitor,  in 
Sept  1862,  and  on  the  3rd  Oct  1862  he  applied  for 
and  obtained  further  time  to  answer.  Shortly  afto^ 
wards,  however,  he  became  insane,  and  was  oonfioea 
in  the  Gloucester  County  Asylum.  The  pit  not  being 
able  to  bring  his  cause  to  a  hearing,  without  this  deft  s 
answer,  obtained  an  order,  dated  24tb  Nov.  I8SS, 
whereby  the  Solicitor  to  the  Snitocs'  Fe«  Fond  «*■ 

Digitized  by  LjOOQIC 


Vol.  9.]                                  THE  LAW  REPORTER. 

115 

Ex.]     Cawobom  v.  Thb  Gbeat  Nobthkbn  Railway— Smkao  amo  asotheb  v.  Williams. 

[Ex. 

tffmtti  th*  Mlieitor  to  the  Idda^  deft,  wlio  pat  in 
u  inswtr  for  the  deft,  eobmittiag  the  interest  which  he 
M  in  the  sabject-matter  ot  the  uit  to  the  protection 
tf  the  court. 

On  the  S8th  Feb.  1863  notice  of  motion  for  a  decree 
WW  gina  bj  the  pit.  On  the  I5th  March  1863  the 
UL  «u  diacharged  from  the  Innatio  atylnni  as  sane. 
On  the  12th  Jnne  1863  the  pit.  was  informed  of  this 
fact.  No  further  step  was,  howerer,  taken  by  either 
fU.  or  deft,  and  on  the  lOlb  July  1863  the  oanse 
ciiae  en  for  a  hearing.  It  was  then  ordered  to  stand 
onr,  to  lUow  the  pit  to  serre  notice  of  hearing  on  this 
deft  personslly.  Immediately  therenpon  the  deft 
■end  to  discharge  the  order  made,  substituting  the 
solicitaT  to  the  fee  fond  for  bis  (the  deft's)  original 
saEcitor  who  had  appeared  for  him  in  the  cause,  and 
Hut  he  might  file  affidavits  on  his  behalf  as  a  defence 
to  the  nut,  instead  of  the  formal  answer  filed  for  him 
nbisitting  his  interests  to  the  oonrt  The  motion  was 
sbuat  a  matter  of  course,  but  the  question  arose  ss 
te  who  was  to  pay  the  costs  of  the  solicitor  to  the  fee 
fgad  to  the  present  time. 

Wutde,  in  support  of  the  motion,  submitted  that 
Ike  fit  ought  to  pay  these  costs,  he  bsTing  obtained 
the  order  for  sabstitution  of  solicitor.    He  cited 
£> porta  Lovedag,  1  De  6.  M.  &  G.  S76; 
Barrii  T.  Hemlgn,  3  De  6.  &  Sm.  470; 
Fnmr  t.  rAos^pson,  4  De  6.  &  J.  659  ; 
JasM.  lb.  103. 
WOcodt,  Q.  C.  and  Fabtr,  for  the  pit,  contended 
that  the  deft  ongfat  to  pay  these  costs.     Althnngh  the 
trit  had  been  obtained  by  the  pit.,   it  was  nua- 
nadihle,  as  he  oonld  not  bring  on  his  caose  without 
SB  uiwer  from  the  deft   The  record  would  not  other- 
wiie  hire  been  complete. 

J.  B.  Tm/lor,  for  Mr.  Johnson,  the  solicitor  to  the 
be  Insd,  took  no  part  in  the  discussion. 

The  Vicb-Crascbllob  said,  that  the  deft  had 
leglccted  to  apply  to  the  court  at  the  proper  period. 
Ea  should  have  done  so  immediately  after  his  dis- 
Auft  from  the  asylum,  and  mored  to  have  the  order 
Hbetitotmg  Kx.  Johnson  for  his  own  solicitor  dis- 
chsipd.  He,  bowoTer,  had  allowed  the  canse  to  go 
SB  to  a  hearing,  without  any  step  at  all  being  taken  on 
Ml  part.  The  ease  of  an  infant  coming  of  age  pending 
die  nit  was  a  case  predsely  analogous,  where  he  did 
not  adopt  that  which  bad  been  done  for  him  during 
his  infancy.  The  deft  most,  under  these  circum- 
*asees,  pay  the  costs  of  the  solicitor  to  the  fee  fund, 
kcfore  he  oonld  discharge  the  order  appointing  hio. 
Be  might  add  the  amoont  to  his  own  costs  of  suit,  to 
sMe  the  event  a*  to  the  direction  for  payment  of 
eeats  at  the  hearing. 

Oniar  aecortlmglg.     Cos<*  oftlu  motion  ooitt  in 
tktemoe. 
Selieitocs:  Boodlt  and  Co, ;  Jokaum  and  Co. 


QOTJSJS    OF    EZCHBQTJEIt. 

lapgetait  by  Y.  Banxr  and  H.  Lush,  Eeqis.,  Barrtatere- 
at-Law. 


AfrU  21  and  Julg  6. 
Cawdbos  v.  Tbb  Gbbat  Nobtbxkr  Railwav. 
TrtgMUi — tfeu  trial. 
This  wss  an  action  against  the  defts.   for  injury 
sastnaed  by  the  pit  from  a  quantity  of  water  OTer- 
'•"iog   which  pit   contended  defts.  were  liable  for, 
ssd  that  they  bad  a  poeitira  duty  cast  upon  them  of 
properly  keeping  np  the  water  aafely  to  maintain  the 
ditph  and  uphold  the  bank.     The  defts.  said  that  the 
bank  in  question  was  not  constructed  according  to  the 
fsitieolar  Act  of  Parliament  which  authorised  it,  and 
she  that  the  bank  referred  to  was  not  part  of  the 
Mph,  and  they  denied  their  liabilit  y.    The  cause  wss 


tried  at  Lincoln,  before  Erie,  C.J.,  and  a  verdict  found 
for  the  pit.  A  rule  mri  was  subsequently  obtained  to 
set  it  aside  and  enter  it  for  the  pit.  on  the  grounds : 
first,  that  the  mischief  was  caused  by  default  of  the 
general  commissioners  below  Horsley-deeps,  and  thattha 
Witham  Company  and  defts.  were  not  responsible  for  the 
works,  &o.,  below  Horsley-deeps,  nor  for  the  consequences 
of  the  wrougfnl  acts  or  defaults  of  the  general  commis- 
sioners ;  secondly,  that  the  Witham  Company  and  the 
defts.  were  liable  only  to  provide  for  the  water  coming 
from  Sincil-dyke,  and  not  for  waters  thrown  back  from 
other  sources  below  Horsley-deeps,  and  flowing  towards 
Sincil-dyke;  thirdly,  that  the  jndge  at  the  trial  ought 
not  to  have  ruled  as  he  did,  and  should  have  ruled 
that  defts.  would  not  be  liable  to  keep  the  bank  of  tho 
delph  in  a  stste  to  hold  the  waters  that  flowed  into 
and  accumulated  in  the  delphs  from  below  Horsley- 
deeps,  or  for  the  consequences  of  those  waters  causing 
the  bank  to  give  way,  and  that  if  then  was  any  doubt 
as  to  those  points  on  the  evidence,  the  questions  should 
have  been  left  to  the  jury. 

Macaulay,  Q.C.  and  Fuld  showed  cause. 

BoriU,  Q.C,  Boden  and  BtasUj/  contra. 

The  special  Acts  of  Parliament  of  the  company,  and 
the  local  Acts  were  referred  to  (52  Geo.  3,  c  108 ;  10 
Geo.  4,  c  123;  the  Railway  Companies  Aot,  a.  136), 
and 

Th»  Great  Watem  SaUtooy  Companj/  of  Canada 
V.  FawctU,  8  L.  T.  Rep.  N.  S.  31. 

Cur.  adn.  vuU. 

Jufy  6. — BBA1IWKI.L,  B. — ^AU  that  it  is  necessary 
to  say  in  this  case  is,  that  we  think  the  mis 
should  be  discharged.  Speaking  for  my  own  part,  I 
desire  not  to  have  it  supposed  that  I  disdiarge  the  ruls 
because  I  am  of  opinion  that  the  Great  Northern  Rail- 
way Company  would  have  been  liable  if  the  banks  were 
broken  through  water  being  pent  back  upon  them  im- 
properly by  persons  below.  As  far  as  I  am  coucemed| 
I  think  that  if  the  banks  wen  broken,  not  by  water, 
which  it  was  necessary  for  the  defts.  to  make  them 
strong  enongh  to  resist,  but  by  water  which  ought  not 
properly  to  have  been  there,  in  soeh  case  the  defls. 
would  not  be  liable  to  this  action  ;  but  the  rule  is  dis- 
charged upon  the*  ground  that  we  cannot  collect  from 
the  summing  up  of  the  learned  judge  that  he  took  a 
different  view  upon  the  trial.  SuU  ducharged. 

Jimt  5  and  Jtiy  6. 
Snkad  asd  akotdbr  (Execntora)  v.  Williaxs. 
Banking  account — Entry  by  mittake — Evidence. 
A  payment  tnade  by  a  euitomer  of  a  bank  eon  b» 
appropriated  by    the   bank  to  a  debt  due    to  th* 
banker  and  hit  farmer  partner,   initead  of  to  a 
debt  due  to  the  banker  alone ;    and  where  an  entry 
i$  aUegtd  to  have  been  made  by  mietake  in  lie  wrong 
place  in  a  customer's  pass-book  by  the  banker's  clerk, 
but  by  the  customer  denied  to  be  any  mistake,  the 
question  is  for  the  jury  upon  the  evidence. 
This  was   an   action   to  recover   money  lent  by  ft 
banker.     The  money  had  been  lent  befon  a  dissolutioa 
of  the    partnership   of  the    banking    firm,  and  the 
present  kction  was  brought  by  the  existing  partners. 

The  canse  was  tried  at  Brecon,  before  Mellor,  J., 
when  a  verdict  was  found  for  the  pita,  for  55/.  A  ml* 
nisi  had  been  obtMned  to  set  aside  the  verdict  and 
enter  a  nonsuit,  or  for  a  new  trial,  on  the  ground  that 
the  verdict  was  sgainst  the  evidence,  snd  thst  the 
proper  persons  to  sne  upon  an  account  ware  the 
execntors  of  a  surviving  partner  at  the  time  the 
money  was  advanced,  and  not  the  existing  firm ;  and, 
pursuant  to  leave  reserved,  to  enter  a  verdict  for  the 
deft,  upon  the  question  whether  a  certain  payment 
alleged  to  have  been  made  by  the  deft,  could  be  appro- 
priated by  the  pit  to  a  debt  doe  to  him  and  a  former 
partner,  instead  of  a  debt  doe  to  himse^-i^ly.        . 
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In  tb*  Goods  of  Balumoall. 
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Grove,  Q.  C.  and  T.  Allen  showed  caote. — It  is 
■clesT  upon  the  suthorities  that  the  pit.  was  entitled  to 
maintain  this  action  in  his  own  name  : 

Kell  r.  Mainbs,  10  B.  &  C.  20 ; 

Cox  T.  Bubbarj,  4  C.  B.  317  ; 

Teed  t.  Elworlhg,  14  East,  310 ; 

Pttrwne  r.  CroAy,  5  Esp.  199,  cited  therein. 
The  only  qaestion  that  went  to  the  jnrj  in  the 
present  case,  is,  whether  a  snm  of  40/.  had  been 
'«Dtered  in  the  deft.'s  pass-boolc  on  the  wrong  side 
1)7  mistake.  It  had  been  entered  by  a  clerk  in  the 
pits.'  bank  to  the  credit  side  of  the  deft.'s  acooant  in- 
«tead  of  the  debit  side.  The  mistake  was  discovered 
in  three  or  four  dajrs  afterwards,  when  the  402.  was 
•track  ont  on  the  credit  side  and  entered,  as  it  onght 
first  to  hsTe  been  entered,  on  the  debit  side  of  the  deft.'s 
pass-book.  There  Was  evidence  to  go  to  the  jary  it 
'Was  properly  left  to  them,  and  unless  the  learned  judge 
•honld  express  himself  dissatisfied  with  the  'verdict, 
ibat  verdict  onght  to  remain. 

Giffard  contra. — As  to  the  verdict  being  agunst  the 
evidence,  this  transaction  oecarred  in  Nov.  1858,  the 
other  partner  in  the  bank  died  in  April  1862,  and 
■when  be  was  gone  who  might  have  explained  the  whole 
acconnt,  then  this  action  was  bronght  in  Jaly  1862. 
As  to  the  law,  the  money  was  paid  by  the  deft, 
generally  to  the  then  hanking  firm,  tlie  members  of 
4be  bank  at  that  time.  To  the  knowledge  of  the  deft 
there  were  no  two  accoaiits  kept  at  any  time,  and  the 
pits,  were  not  the  proper  parties  to  have  saed  him. 
The  learned  jndge,  it  is  believed,  was  not  qnite 
satisfied  with  the  verdict 

The  Court,  before  giving  judgment,  said  they  wonld 
-consnlt  the  jndge  who  tried  the  cause. 

JWy  6. — Braxwbll,  B.  delivered  judgment. — 
This  case  was  tried  before  my  brother  Mellor.  We 
liave  consulted  him,  it  being  said  he  probably  might 
'be  dissatisfied  with  the  verdict  It  was  moved  to 
enter  the  verdict  by  leave,  npon  the  point,  whether  a 
■certain  payment  made  by  the  deft  could  be  appro- 
priated by  the  pit  to  a  debt  due  to  himself  and 
Tormer  partner,  instead  of  to  a  debt  due  to  himself  alone. 
W«  disposed  of  that  in  the  oonrse  of  the  argument, 
'because  it  appeared  perfectly  plain,'according;  to  the 
asthorities  and  the  reasoning,  that  it  could  be  so.  Then 
it  was  supposed  that  my  brother  Mellor  might  be  dis- 
Mtisfied  with  the  verdict,  on  the  ground  that  be  had 
told  the  jury,  if  the  deft  was  not  speaking  the  truth 
^e  most  b<  guilty  of  perjury.  I  have  spoken  to  my 
brother  Mellor,  and  be  says  he  did  make  that 
observation,  and  be  adds,  that  it  is  extremely  difficult 
to  say  that  the  banker's  clerk,  on  the  other 
hand,  was  not  telling  the  trath  and  was  guilty  of 
perjury:  it  was  as  strong  in  the  one  case  as  in  the  other. 
Then  there  are  all  the  probabilities  of  the  case.  It  is  not 
mggested  that  the  money  was  stolen  by  the  bankers 
■or  the  bankers'  clerk ;  and  yon  are  then  called  upon 
to  suppose  tbeir  balances  an  right  on  the  very  day 
when  40/.  is  paid  in,  and  by  some  unaccountable  cir- 
■onmstance  that  mistake  is  made.  No  doubt  it  might 
happen  that  they  made  their  balances  riglit  when  they 
■onght  to  have  made  them  wrong  by  40/1 — such  a 
thing  is  possible,  and  it  is  possible  they  did  not  make 
«n  entry  of  the  receipt  of  cash ;  but  that  the  two 
things  should  happen  npon  the  same  day,  namely,  that 
■40/.  should  be  paid  in  and  not  entered,  and  the  balance 
ahonld  be  right  at  night,  is  a  coincidence  which  is 
almost  beyond  possibility.  Therefore  my  brother  Mellor 
'■ays  he  is  not  at  all  dissatisfied  with  the  verdict, 
«nd  as  we  see  no  reason  to  be  dissatisfied,  the  role  will 
Ae  discharged.  Rak  diicharged. 


COTmX  OF  FKOBATB. 

Reported  by  Dr.  Swabkt,  a(  Doctors' 


Tueedag,  April  28. 
In  the  Goods  of  Balumoaix  (deceased). 
Adminiitration    to   aUomty   oat   of  jtiritdietu 

Securitiei  out  ofjuri*dktion~20  *  21  Viet,  c  77, 

I.  81. 
The    executors   of  a    wiV,   bemg  retideiit    abroad, 

appomted  pertoiu  retident  m  SooHand  at  their 

attomeye  to  take  o>U  administration  mtk  the  wiU 

annexed.     The  attomeyt  being  unaUe  to  procure 

tureties  to  the  bond  retident  in  England,  the  court 

accepted  turetiee  resident  in  Scotland. 

William  Ballingall  died  on  the  1 8th  July  1862, 
leaving  a  will,  whereby  he  devised  and  bequeathed  all 
his  real  and  personal  estate  to  his  sister  Eliza,  wife  of 
John  Stuart,  and  t«  his  brother  George  B.  Ballingall, 
as  tenants  in  common,  and  he  appointed  the  said  Oeorg* 
B.  Ballingall  and  the  said  John  Stuart  his  executoia. 
The  executora  were  both  resident  abroad,  the  one  in 
Bombay  and  the  other  in  Melbourne,  Anstralia.  They 
had,  by  power  of  attorney,  appointed  J.  Anderson  and 
G.  B.  Andenon,  of  Blairgowrie,  Perthshire,  their 
attorneys,  to  obtain  letters  of  administration,  with  the 
will  annexed,  for  their  use  and  benefit  Messrs.  Ander- 
son bad  applied  for  a  grant  of  administration  at  the 
registry,  and  had  ofiered  as  sureties  to  the  bond  L. 
Cliapman,  writer,  and  J.  B.  Chapman,  solicitor,  both 
resident  at  Blairgowrie.  The  registrar  declined  to 
accept  the  Messrs.  Chapman  as  sureties,  on  the  ground 
that  neither  they  nor  the  Messra.  Anderson  were  resi- 
dent within  the  jurisdiction  of  the  Conrt  of  Probate. 
Tbe  Messrs.  Anderson  had  filed  an  affidavit,  stating 
diat  they  wen  unable  to  procure  sureties  resident  in 
England. 

Dr.  Tristram  moved  the  court  to  decree  that  letters 
of  administration  of  tbeefiects  of  the  deceased,  withth* 
will  annexed,  should  be  granted  to  Messrs.  Anderson, 
notwithstanding  the  sureties  to  the  bond  were  resident 
in  Scotland.  In  tbe  Prerogative  Court  where  a  grant 
was  made  to  an  attorney  who  was  not  resident  within 
tbe  jurisdiction,  the  rule  wss  that  the  sureties  should 
be  resident  in  the  jurisdiction.  But  under  tbe  8Ist 
section  of  30  &  81  Vict.  c.  77,  the  conrt  has  power  to 
dispense  with  sureties  altogether,  and  it  wonld  bo 
reasonsble,  under  tbe  circumstances  of  tbe  ease,  to 
accept  the  snreties  ofiered  upon  two  grounds.  First, 
tbe  rule  of  the  Prerogative  Conrt  was  a  reaaonable  ona 
when  it  was  established,  for  then,  if  tbe  bond  war*, 
assigned  for  a  breach  of  its  conditions,  tbe  assignee  ot 
the  bond  conid  not  serve  snreties  resident  ont  of  tha 
tbe  jurisdiction  vrith  process.  But  now  that  under 
the  C.  L.  P.  A.  1852  (15  &  16  Tict  o.  76)  ■ 
writ  may  be  served  on  a  person  resident  ont  of 
England,  the  reason  for  tbe  rule  no  longer  exists. 
Secondly,  under  the  will  one  of  the  executors  takes  k 
moiety  jurs  mariti,  and  the  other  executor  a  moiety  in 
his  own  right  Therefore  they  do  not  require  snntias 
to  protect  them  against  the  acts  of  their  own  attorneys. 
Sureties  can  only  be  requisite  to  protect  the  interests 
of  crediton  of  the  deceased,  and  they  would  bavs 
remedies  against  the  executors,  their  attorneys,  and  tho 
sureties,  for  a  devastavit. 

Sir  C.  Cbisswsll. — I  think  there  is  some  woght 
in  tbe  argnment,  that  there  is  not  now  the  sama 
neoessity  as  formerly  for  requiring  that  sureties  to  the 
bond  shcnld  be  rarident  within  the  jurisdiction  of  tho 
conrt  The  circnmstances  of  the  case  are  peculiar,  and 
I  think  that  tbe  stireties  proposed  may  be  accepted. 

IlotioH  grcmtid. 
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In  the  Goodi  of  OccRnBLomr — In  the  Good*  ot  BirFOB— Bakxb  v.  Baksb. 


[DiT. 


Teoday,  June  SO. 
In  the  Goeda  of  Oucbtebloxt  (deceased). 
Pnhata — Embo^/img  papers  rrfared  to  by  wiU. 
A  mil  made  m  Nov.  1861  etiUained  a  dmue:  "I 
mate  M  ipeeijie  ieqmeit  to  mg  brother'e  ckiUrtn, 
4e.    Upon  thit  subject  I  refer  my  vife  to  my  <m- 
mlkd  uriU,   dated    tie   tl(A  Feb.    1861."      The 
mmJled  triU  eontamed tu>  beguett  to  those  children; 
bat  m  it  the  testator  staled  that  m  the  present 
a^ed  ^  ejairs  there  was  ever]/ prospect  Iktt  theg 
•nrU  be  Ufl  well  provided  for ;  but  that  if  ang 
reeerss  shmUd  overtake  (hem,  he  trusted  and  /tit 
svrt  that    his  tcife  mould    share  her    alt    vith 
thsm.    Upon  mution  far  probate  of  the  wtU  0^ 
Mot.  1861. 
BeU,  that   lh«  antmUed   wiO   did   not   raise   any 
imfStd  Inut  ire  farour  of  the  said  children,  and 
tia(  Aerefore  it  need  not   be  embodied  M   the 
fnbate. 

John  OaehterloDf,  a  Ileatenant-oolonel  in  the 
Midna  eqgioeen,  died  in  the  Eut  Indies,  on  the  29th 
Apil  1863.  After  bis  death  there  were  found  in  an 
•itdope,  in  the  poaaesaon  of  his  widow,  then  rending 
ja  Ellwand,  two  testuneotarj  papers :  a  will,  dated 
tkt  Uth  Feb.  1856,  eanosUed  hj  the  deceaaed,  and 
aaother  nncsooeUed  will,  dated  Nor.  S3,  1 86 1. 

B7  the  will  of  1861  the  deceased  devised  and  be- 
fMithed  all  his  fnftttj,  real  and  peiaonal,  to  or  for 
tttbsacfit  of  his  wife  and  children,  subject  to  some 
■asB  pecnaiaTT  bequests,  and  to  the  payment  of  an 
anity  of  9o2.  to  his  mother  for  her  life,  and  after 
W  ilicesae  to  Us  sister,  and  appointed  his  wife,  his 
tnthv  James  and  J.  6.  Johnston,  his  ezecntors. 
The  wiQ  contained  the  following  elanse :  "  I  make  no 
ifmfic  beqoMt  to  my  brother's  ebildrsn,  because  at  the 
tiat  of  ny  writiag  this  it  is  difficult  to  say  whether  or 
aotny  wife  and  children  will  inherit  from  me  much 
BOfa  than  a  ban  adequate  support.  Upon  this  subject 
I  nht  my  dear  wife  to  my  annulled  will,  dated  the 
Uth  Feb.  1856,  feeling  sun  should  any  of  them  erer 
wut,  die  will  share  her  last  crust  with  them."  The 
Oaioelled  will  contained  this  clause :  "  Under  the  pre- 
Mat  aspect  of  affaire  there  is  erery  prospect  that  my 
hrMher  James  will  attain  affluence,  and  that  his  family 
^be  left  well  provided  for ;  but,  should  soy  of  those 
mcfsas  which  fortune  sends  to  the  moat  faronred 
OTvtske  them,  I  trust  and  feel  sure  my  wife  will  share 
her  all  with  them  and  his.  The  same  nmarlc  applies 
to  ny  brother  Thomaa  and  his  family ;  and  I  make  no 
^eeiSc  ptorision  for  these  contingencies,  both  on 
aeooont  of  their  remoteness  and  because  I  feel  sun  my 
wife's  heart  will  dictate  what  it  needs,  not  my  solemn 
iiymction  to  insure.  In  the  same  spirit  I  have  made 
10  ttipnlation  regarding  any  members  of  our  own 
fcmily  who  may  need  her  aid,  and  who,  1  well  know, 
win  Bot  seek  it  in  vaiu  where  their  circumstanoes  war- 
tmt  her  rendering  it  without  prejudice  to  the  interest 
<f  her  children,  which  I  solemnly  but  with  perfect 
cnSdenee  entrust  to  her  keeping." 

Upon  application  in  the  registry  for  probate  of  the 
WiU  of  Nor.  23,  1861,  the  question  was  raised  whether 
the  ananlled  wiU  should  not  ha  incorporated  in  the 
Prebate,  in  oooseqnenoe  of  the  reference  to  it  by  the 
later  will. 

Dr.  Sfials  now  moved  tba  court  to  direct  that 
jnUu  of  the  will  of  1861  should  be  granted 
without  incorporating  in  it  the  annnlled  wilt.  [Sir  C. 
CuMWKLL^Is  there  any  authority  sbowiog  that 
nch  a  vsgne  clause  a*  that  in  the  annulled  will  would 
■a  the  Court  of  Ch.  be  considered  to  have  raised 
a   trast  in  favour  of  tba    deceased's    brothers    and 


kat  I  ka«w  of  no  case  which  would  be  an  authority 


for  holding  that  such  a  trust  was  created  in  tha- 
present  case. 

Sir  C.  Cbessivku. — In  the  absence  of  such  an 
authority  it  seems  to  me  that  in  the  present  caso- 
no  implied  trust  would  be  created.  Probate  of  tho 
will  of  1861  may  therefore  be  granted  without 
embodying  it  in  the  annulled  will.    Motion  granted. 

Tuesday,  July  14. 
In  the  Goods  of  Bippos  (deceased). 
Probate — Testator,  British  subject  dying  abroad  after 
24  #  25  Viet.  e.  114— Witt  exeeutedin  England  ■> 
aeooirdmee  with  the  law  of  England — DomiaL 
When  a  British  subject  dies  abroad,  after  the  pasting 
oytAe  24^25  Vict.  clU,  leaving  a  wiU  executed  in 
England  inaceordanee  with  the  law  of  England,, 
upon  motion  for  probate  it  is  not  necessary  to  con- 
sider whether  he  had  or  had  not  ac^ired  aforeig»- 
domicil. 

John  Abraham  Rippon,  formerly  of  Dnlwieh,  in  th» 
connty  of  Surrey,  late  of  the  borough  of  D'Urban,  Port 
Natal,  in  South  Africa,  diad  00  the  28tb  Fab.  1863, 
at  D'Urban  aforesaid. 

On  the  llth  Oct.  1861  the  deceased  at  the  samo 
time  dnly  executed  two  testamentary  papers,  the  ono 
(A)  conditional,  ie.,  to  take  effect  only  in  eaaa  tba 
vessel  Uarrieta,  in  which  he  and  bis  family  wer* 
about  to  sail  to  Fort  Natal  should  be  wrecked  and 
himself  and  family  lost.  The  other  (B)  an  abaolnta- 
will,  by  which  he  gave  all  his  property  to  his  wifo- 
and  appointed  her  sole  ezeentrix.  On  the  12th  Oct. 
1861  be  and  bis  family  sailed  for  Port  Natal,  and' 
arrived  there  in  Jan.  1862. 

Dr.  Spinks  now  moved  the  court  to  grant  letter* 
of  admin  iatntion,  with  the  paper  writing  (B)  an« 
nexed,  to  R.  0.  Bipon,asthe  attorney  of  the  deceased's 
widow,  the  sole  executrix,  for  her  use  and  beoefit, 
until  ^e  should  duly  obtain  probate  of  the  said  vrilL. 
Paper  B  is  solely  entitled  to  probate  ;  paper  A,  al- 
though executed  at  the  same  time,  being  conditional 
to  tue  effect  only  upon  an  event  which  never  happened. 
Sir  C.  Cbesswxix.  — 24  &  25  Vict  c.  114^ 
which  was  passed  on  the  6th  Aug.  1861,  hss  ren- 
dered it  unneoeasary  to  conuder  whether  or  not  tb» 
testator  had  changed  bis  domicil. 


DXVOBCB  AND  liATBIMONIAL 
OATTSES  00T7ST. 

Beported  I7  Dr.  SWAan,  ot  Oooton'-coimiions. 

Wednesday,  March  18. 
Bakib  v.  Bakes. 

Evidence — Cross-ezomtiMfion    of   petitioner  at   to- 
matters  not  m  issue — Evidence  in  contradiction. 

A  resp.,  who,  w  his  answer,  sia^y  denies  the  cruelty' 
charged  in  a  petition,  auiy  croM-esuniiMe  the  peti- 
tioner, if  called,  as  to  her  general  conduct,  for  the 
purpose  of  impeaching  her  credit,  but  her  cnuiMr 
as  to  any  matters  not  bearing  tfon  the  issue  eamut 
be  contradicted. 
This  wss   a   suit,  by  a   wife,  for  dissolution  of 

marriage,  on  the  gronnd  of  adidtety,  coupled  witb 

cruelty  and  desertion. 

The  resp.   denied   the  cruelty  and  desertion,  and 

alleged  that  the  petitioner  had  been  guilty  of  adultery. 
Issue  having  been  joined,  the  cause  came  on  now  for 

trial,  before  the  Judge  Ordinary,  by  a  jury. 
The    Queen's   Advocate   (Sir  B.  Phillimora)  and 

R.  Pritchard  for  the  petitioner. 
Dr.  Spinks,  Sleigh  and  Searle,  tot  the  resp. 
Dr.  Spinks,  in  cross-examining  the  petitioner,  wb» 

was  examined  in  support  of   the  cfaw^  of  cmeltj^ 
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asked  her  if  she  had  eTer  be«a  goUty  of  nolenee 
toward*  the  reap.  ? 

The  Quem'i  Advoeale  objected. — ^The  qaestion  is 
iuadmiisible,  as  the  reap,  has  not  recrimioated  omelty 
or  prOTOcatioD. 

Dr.  Spinlct. — If  the  petitioner  sboald  admit  that  her 
conduct  has  been  as  Tiolent  as  that  of  the  resp.,  and 
lias  cansed  bis  violence,  the  plea  denying  the  cmelt; 
wonld  be  proved.  If  she  denies  that  she  has  been 
Tiolent,  and  I  can  show  that,  she  has,  her  credit  will 
be  impeached. 

The  JuDOB  Oboihabt. — The  petitioner  may  be 
■cross-examined  as  to  matters  not  in  iaao*  for  the 
purpose  of  testing  her  credibility,  hot  her  answers  to 
SDch  questions  will  be  condosiTe,  and  you  cannot  call 
witneases  to  contradict  her. 

The  petitioner  was  then  cross-examined  as  to  trans- 
actions which  were  not  charged  in  the  petition.  The 
Court  refused  to  allow  her  statements  with  reference 
'  to  them  to  be  contradicted. 

TWscfoy,  JumS. 

NicBOLSOM  V.  Nicholson  and  Ratcuffb. 

Diuohtion  of  marriage —  Wife't  eo$tt — tfea  trial  on 

trift's  application— Butband  paging  cos's  o*  both 

$ide*.     Alimony  pendattt  litt. 
'Where  a  ttew  trial  is  granted  on  the  application  of 
.  the  vAfe,  tke  court  cannot  indole  upon  her  the  termt 

0/  poj/ment  of  costs,  if  she  has  no  means,  but  the 

huMmnd  mutt  pay  the  costs  of  both  parties. 
JSemble,   that  alimony  pendeiM  Ule  in  a  suit  by  a 

i»sband  continues  payable  after  a  decree  nisi,  and 

until  it  is  made  absoliMe. 

This  was  the  husband's  petition  for  disaolntion  of 
ouuriage. 

The  co-resp.  did  not  appear 

The  resp.  appeared  and  denied  the  adultery,  and 
also  charged  the  petitioner  with  cruelty. 

On  the   12th  March    these  issues  were  tried   by 
«  jury,  who  found  that  the  resp.  had  been  guilty  of 
•(dnltery,  and  that  the  petitioner  had  been  guilty  of 
'«rselty. 

The  Judge  Ordinaby,  after  taking  time  to  con- 
sider, on  the  24th  March  granted  the  decree  msi.  He 
said,  that  it  appeared  that  the  resp.  with  the  assistance 
'  of  others  had  plundered  the  petitioner  to  a  consider- 
able extent  The  petitioner's  violence  had  been  caused 
by  hia  wife's  misconduct,  and  had  not  led  to  her 
adnlteiT ;  he  was  therefore  entitled  to  a  decree. 

LUder  (fi.  Russell  with  him),  00  behalf  of  the  reap., 
'  obtained  a  rule  niii  for  a  new  trial  npon  affidavits, 
against  which 

The  Queen's  Advocate  and  Digby  showed  cause. 

The  JcDOB  Ordinakt,  after  taking  time  to  con- 
sider, now  made  the  rule  for  a  new  trial  absolute. 

Littler. — Will  there  be  s  new  trial  also  as  to  tbe 
•cruelty? 

The  JuDOK  Ordinabt. — Yes ;  1  wss  mnch  dia- 
tatisfied  with  the  verdict  upon  that  issna. 

LUHer. — Will  it  be  necessary  to  get  another  order 
for  alimony  7    Alimony  pendente  Hie  has  been  allotted. 

The  Judob  Obdinabt.-  No.  The  order  for  pay- 
ment of  alimony /leiufeato  lite  will  still  remain  in  force. 

The  Queen's  Advocate. — Will  the  new  trial  be 
granted  on  the  terma  of  payment  of  costs  ? 

The  JuDQB  Obdinabt. — I  cannot  make  the  wife 
pay  the  costs  of  the  first  (rial.  The  husband  must  pay 
the  costs  of  both  parties.  The  husband's  liability  for 
the  wife's  costs  is  s  subject  which  has  caused  me  mnoh 
embarrassment  and  anxiety  ;  hut  it  would  be  a  men 
mockery  to  grant  a  new  trial  npon  the  teims  of  pay- 
ment of  oceta  by  a  wife  who  has  no  means. 

The  Qteen's  AdvoctOc—Wa  the  husband  be  liable 
for  coats  to  a  greater  aauiant  than  that  for  which  he 
has  ^Teu  security? 


The  Jcdob  Obdinabt. — At  present  he  will  not; 
but  hereafter  an  application  that  he  give  security  for  a 
further  amount  may  be  made. 

Tuesday,  July  7. 

Smith  v.  Smith. 

Practice — Resp.  died  by  advertisement — Amendment 

of  petition — Advertising  amended  petition. 
Where  a  resp.  is  citei  by  advertisement,  and  leave  to 

amend  the  petition  is    qflerwards   granted,    the 

amended  petition  need  not  be  advertised. 

Tbia  was  a  suit,  by  a  hosbanJ,  for  dissolution  of 
marriage.  Personal  service  on  the  resp.  had  beaa 
dispensed  with,  and  petitioner  bad  obtained  leare  to 
proceed  without  making  a  co-resp.  The  reap,  had 
been  cited  by  advertisement,  but  bad  not  appeared. 
The  petition  was  heard  by  the  Judge  Ordinary  in 
Hilary  Term  1863,  but  the  hearing  was  adjonmed 
for  lurther  evidence  as  to  the  adultery. 

R.  Searle,  on  behalf  of  the  petitioner,  moved  for 
leave  to  amend  the  petition  by  inserting  charges  of 
adultery  which  bad  come  to  the  knowledge  of  ths 
petitioner  since  the  petition  bad  been  filed. 

The  Judge  Obdinabt  granted  the  motion. 

R.  Searle. — I  presume  it  will  not  be  necessary  to 
serve  the  petition  or  advertise  it. 

The  Judge  Obdinabt. — You  cannot  serve  it,  as 
yon  cannot  find  the  resp.  X  think  it  is  not  necessary 
to  advertise  the  amended  petition,  inasmuch  as  it  is 
the  practice  to  advertise  the  citation -only,  and  not  th* 
petition,  and  the  citation  does  not  specify  the  charges 
of  adultery.  

Tuesday,  July  14. 

Brown  v.  Bbown  and  Simpson. 

AUmony — Rtfutal  to  albt  vhert  husband's  proper^ 

tmaU. 

Where  the  Juuband  had  no  income,  and  his  onhf  jtro- 

perty  teas  a  legacy  of  500L,    not  payable   until 

eleven  months  after  the  application  for  alimonjh 

the  Court  reused  to  allot  aUmony  pendente  lite. 

R.  Pritchurd,  on   behalf  of  tke   wife,  proved  for 

allotment  of  alimony  pendente /Ae.     It  appeared  from 

the  husband's  answer  that  he  bad  no  income,  baing 

maintained  by  his  father  in  return  for  his  services  in 

his  father's  business,  but   that  nnder  the  will  of  a 

deceased  uncle  be  was  entitled  to  a  legacy  of  MXU., 

payable  twelve  months  after  the  death  of  hia  nncla, 

which  took  pUceon  the  31st  May  1863.    Thel^acj 

has  a  marketable  valne,  and  alimony  should  therefore 

be  allotted. 

Dr.  Spinis. — No  alimony  shonld  be  allotted.  Sop* 
posing  the  husband  could  raise  money  npon  the 
legacy,  its  present  value  would  not,  if  iuvested  at  i 
per  cent.,  bring  in  more  than  about  SOt  a-year,  and 
there  would  be  difficnlty  in  bis  raising  money  on  it. 

The  Judge  Orouart. — JDe  mmmu  non  carat 
lex.  I  think  that  I  ought  not  to  allot  alimony  npon 
the  legacy. 

SIQEST  OF  KABITIME  LAW  0ASS8 

aaxoBFTiKa  saiivaob  awaboso 

FaoH  1837  TO  186a 
(OmMsMd  fivm  p.  88.) 

H.a— Tb«  Lxw  Tnias  Baroan.  HJ,  wm  iln  •))  ib<  Martttoa 
Law  Cuw  dacklad  Inm  MMkulaM  Turn  VM.  TU>  DImi  wm 
aooula  aU  (axoapt  th«  Salvaf*  Awacd*)  tf«eld*d  fron  1SS7  M  Nev. 
ISMi  A  VifU  or  Um  ttlnt*  C«Ma  dutac  Ik*  ttmt  pmAoi  Is 
■ppaaxlBa  U  Uw  I.AW  Turn,! 

SHIPS  "husband. 

MM.  One  of  the  directors  ol  a  shippinf  eompaaj  bdd  aet 
entltlal  to  aet  a*  ship's  bnaband  and  ctaarKs  eoiainlarioat 
(Brnsm  v.  BealMam,  Harrison's  Dl(estsd  Index,  Tear  IMSt 
1  YoBUge  and  Collier,  M.  C.  326.) 

2095  a.  snip's  botband  beld  entitled  la  a  question  wltb 
mortgaRaee  to  dedncteoetoi  neoesaaiy  repali*  to  ablp  aaA. 
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DioBST  or  Makittmb  Law  Cases. 


[Asm 


wtflt  fbr  tbe  voja^  from  gnaa  freight  and  earalnKi  of  tlilp. 
Gntnl  prtodptef  as  to  rl^ti  of  p«zt  owners  with  reference 
It  Mmtogs  of  ship  and  expense  of  repsira:  (27te  nanut; 
«nm  r.  A^gva,  V.  Cb.  C,  April  19, 18M ;  6  Hure,  395;  II 
iar.nti  17  L.  J.  m,  Ch. ;  Uairlsoa's  DIgeat,  »79.) 

MMk  A  ahipbnker  abroad,  employed  by  the  ahlp'a  hns- 
baad  la  Ibia  eoaoti7  to  charter  a  ship,  baa  no  right  to  make 
Ike  Mgbt  per  ebarter-pany  payable  in  adraiioe  tor  the  pnr- 
pois  of  Us  retaining  It  In  payment  of  a  debt  dne  to  him  by 
tte  ship's  hnaband:  (.WaUi  imi  HaaUtt  r.  Pnma,  C  £., 
jBBei,ls»:  IC.L  It  83a) 

Mff.  A  aecrat  agreement  lor  eommlaalon  u>  be  paid  l>y 
<tetenr  to  liilp's  bosbaod  oat  of  freight,  held  under  spedsl 
(fatamalBacee  to  consUtnte  a  firandulent  act,  anbleetlng  him 
10  diaariiaal  In  terms  of  contract:  (TUtPkait;  Brtmmy. 
JV>««S  ▼.  Cb.  a.  Dee.  II,  1SS3,  SHpfAv  Oassfft.) 

MM.  nut  ownw  of  iblp  having  perfumed  the  duties  of 
Alp's  katbeod  wltbont  any  agreement  as  to  commltalon, 
katd  aiiUlsd  to  rsmnneratlon,  more  especially  seeing  that 
aaolhsr  part  owner  had  prerlooaly  acted  aa  ship's  bnsband, 
aal  been  paid  commiasion.  The  rats  of  eommlislnn  so 
■Doaul  waa  SI  per  cent  on  tbe  groai  freights,  and  H  per 
cast  so  tbe  disbursements:  (Tht  JJtHa;  SaUtr  y.  Adep, 
T.Ch.a,  Feb.  I,  Igiti,  Slt^ifimf  OotctM.) 

MM.  Liability  of  ■hipowner*  for  goods  ordered  by  ship's 
ksAsad  and  not  paid  tor.  Before  Piatt,  a  and  a  special 
Jaiy:  (rv  Walltr  llorriet;  Caiamtu  r.  Uorrict,  Home  Cir- 
oii,  a>^tiit9  BaatU,  April »,  ISM.) 

M98  a.  "  A  alilp't  hnaband  cannot  pledge  the  credit  of 
sibsr  part  owners  not  being  their  agent,  for  the  pnrpoee  of 
bamviag  money."  But  he  Is  entitled  to  reeelTe  the  freight, 
asunnt  «>r  It  at  tlie  end  of  the  Toyage,  and  deduct  hia  die- 
bajsssKBta  from  it  Motion  to  restrain  him  from  recelrlng 
fMllht  Rftaaed,  tbere  being  no  Improper  eondnct  to  Justify 
•aoh  rsitralnt.  <)aestionastoiaeolTencyandsosts:  (Bcatii 
T.  Aycsiis,  V.  Ch.  C.,  Jan.  31,  18»6 ;  W.  Ken.  178.) 

tlOO.  fowarofmaaagingownertoappolnthlmselfaabroker 
Is  lbs  sblp  In  collecting  and  dlstribntlng  fMght :  (SmUh  y. 
leu,  3  Kay  *  J.  IM;  Hatrlaon's  Olgesttd  Index,  19«,  year 

>IOL  Claim  for  commlfslon  to  ship's  hnaband  or  managing 
o>Mr,  where  there  waa  no  agreement  with  bla  co-owners. 
IfMeace  on  both  sidea  being  addnced  aa  to  what  would  be  a 
ftk  ranunention,  held  that  the  highest  aum  named  ought 
is  be  awarded,  and  not  an  average  rate  of  eommlaalon :  (TV 
IWfa-:  amilM  T.  Lot,  V.  Ch.  C,  April  tl,  I8»8,  attipping 


) 
SHIPMENT  OF  CARGO  OENERALLT. 

UtbPity  of  ahlpowner  fbr  damage.  See  No.  417  a.  Also 
Act's  Tenterden,  tU. 

SHIPMENT  OF  COALS. 

tlOl  In  a  case  which  bad  been  tried  beloie  s  County 
Csvt  reiatlTe  to  demurrage  under  a  charter.party  to  load 
coab  and  coke  In  the  Tyne,  a  new  trial  waa  ordered,  on 
Ike  granud  that  the  County  Cosrt  ehould  hare  admitted 
sridcnoe  aa  to  what  li  undentood  in  the  Tyne  by  the  words 
"tegalar  tarn  of  kwding:"  {Tht  Tnlom;  Lltdauum  y. 
AMU;  a  P.,  Nor.  8.  1863;  I  CUR.  87;  33L.  J.  17,C.P.; 
aae'i  Tenterden,  19«.) 

1101  Coslt  most  be  shipped  within  a  reasonable  tim^  if 
M  ipecUed  lime  is  mentioned  In  charter-party,  bnt  only  "to 
bed  In  regalar  torn  aa  costomary:  "  (The  AOat;  Dft  t. 
iiwiuua.  Northern  CIrenlt.  NewcasUe.  March  %  18S4.) 

tin  a.  On  the  same  snbject  see  Intled'ic  t.  CaUtron, 
■HttMaCttcaitiLlTerpool,  AUK.3C,  laii,  Shippiifi  Oattttt. 
8BIP0WNEEL 

DfDIZTO  COMTKMTS. 

L  Mtacellaneeas,  IIM  to  3109. 
n.  Part  Owners,  2110  to  ai  12. 
Ill  lisMllly  for  Stores,  Supplies,  or  Adranessor  Money  to 

Maaler,  Ac  il  13  to  1131. 
nr.  LIsUlliy  In  respect  of  Cargo,  ai3a  to  3141.    Sue  alio 

Gold  Doat,  1*33.  Iosofflclency(orTaekle),  196ib,Ae. 
Adranee  Nolee  to  Seamen,  3109. 
BUI  of  Lading  (Frandnlent),  3141. 
Cargo  (Una  of.  Damage  to,  or  Sale  oO.  3133  to  3141. 
CslUaion  (WUfdl),  3106. 
Costa,  310«. 
Crew,  3113,3119. 
Damage  to  Cargo,  3133. 
Damages  for  Malldoas  Petition  to  Court  of  Bank- 

nptey,  3111. 
Daanage  (InsnlBclenl),  3138. 
FIsbermaa  not  a  Trader,  3108. 
Fisigbt  (Inaarance  of  Shipowner's  Profit  on  Cargo), 

310). 
UaMllty,  3103,  3I0«,  3107,  3111,  3113  to  3131,  3133  to 

U«na,3IO». 

Umiunon  of  Liabllilias.  See  » CollMoa,"  now 
qnsUded  by  sect  M  of  Merchant  Shipping  Amend- 
ment Act  isSi. 

Master.  SappUes  and  Adrancas  of  Money  to,  Ac,  31 13 
to  3131. 

MlMake  of  Mastic,  3139. 

Ns(llceBe^  *l4a 


Part  Owners,  31 10  to  3113. 

BegtotraHon  (effect  of),  as  to  LIsblllty  for  RacaiiiL' 

3133. 
Sale  of  Cargo,  2I3S. 
Salvage,  3108. 

Seamen'a  Matntenaaee  on  Shore,  31  IS,  31  It. 
Security  for  aafe  return  of  Ship,  3110,  3113. 
WilTol  ColUslon.  3103. 

I.  Miseiuaaiooa, 

3104.  A  shipowner  msy  Insore  aa  Frti^  the  profit  to  ba 
derived  from  carrying  his  own  goods  in  bis  own  ship :  ( 1 80 ; 
Dmux  r.  /nuoa,  C.  P.  8th  Hay  1839  ;  i  Blng.  N.  a  619; 
7  Scott.  «07;  3  Jar.  678;  Anon.  373;  PhiUlpe,  33S.  See 
Noa.  1300, 1367  and  1691.) 

3105.  A  ship  may  in  aome  Instances  eontinne  liable  to 
liens  acquired  prior  to  her  sale,  and  thero  may  be  caaea  - 
where  innocent  pnrehasers,  not  personally  liable,  might 
have  their  ship  attached  and  aold  for  damages  occasioned 
by  eolUilon  before  they  purchased.  Shlpownera  held  not 
liable  for  damage  done  to  a  foreign  vessel  by  the  msstar  of 
their  steam-tug  wllfally  ruonlng  her  Into  tbe  foreigner,  on 
the  ground  that  it  is  a  principle  that  a  master  is  not  reepon. 
slble  for  the  wilfnl  msllelous  acu  of  hia  servant.  General 
observations  as  to  tbe  law  regarding  the  liability  of  a  prin- 
cipal fbr  the  acta  of  his  agent  Sundry  eases  cited  and  dis- 
cussed: {TDe  Druid,  A.  C,  April  35,  1843;  6Jur.  441;  1 
W.  RobL399;  Pritchard's  DIgeat,  370,  415;  Maclachlanon 
the  Law  of  Merchant  Shipping,  106.) 

3106.  Shipowner  not  responsible  for  costs  in  an  action  for 
salvage  insUtnted  without  his  authority:  {The  WUItelmta; 
A.  C  Nov.  33,  1843,  aMpp^  OateUt.) 

3107.  Shipowner  not  exempt  from  liability,  prevloua  to- 
legislative  eaactmenta  on  the  aabject  for  damage  tbrongh 
acts  of  a  duly  authorised  pilot:  (7^  Bdm,  A.  C.  Mareh  4, 
1846;  10  Jnr.  397;  4  Notes  of  Cases,  460;  Pritchard'a 
DIgeat,  376.) 

3108.  Question  ss  to  a  fisherman,  owner  of  stmdry  flsblng 
smacks,  not  being  a  trader  within  the  meaning  of  the  bank- 
rupt law,  as  a  shipowner  or  carrier:  (A<  ThomoM  ForQt,  I». 
solvent  Debtors'  Conri.  June  6,  1855 ;  3  B.  *  In.  Rep.  144.). 

3109.  Held  by  a  majority  of  the  Judges,  that  Ifa  seamen. 
In  conaideratiun  of  an  advance  note,  Is  supplied  psrtly  wltli 
clothes  and  receives  the  bsltnce  in  cash,  the  advance  note- 
may  be  enforced  against  the  shipowner  by  the  person  so- 
obtaining  it:  Sort  V.  JITask,  and  Bnmi  v.  ilpnw,  cited  by 
Wllles,  J.  In  expressing  his  dissent:  iUeSaat  y.  Jo/ium, 
a  P.,  Hay  it,  185S;  W.  Rep.  658;  and  see  S  C.  B.,  N.  S,, 
318 ;  Law  DIgeat  for  1850, 963.) 

IL  PaBTOwims. 

3110.  The  eaptaln  of  a  ship,  being  also  part  owner,  held' 
bound  to  give  security  to  hit  co-owner  for  the  ssis  ratnm  of 
the  veesel,  although  the  latter  was  indebted  to  him :  {The 
Iforia  Sou;  nomptm  v,  .Adn'r,  A.  C,  Dublin,  March  3, 
1856,  Shipping  OatelU) 

311 1.  A  part  owner  of  a  vessel  found  liable  in  damages  to. 
the  other  part  owner  In  respect  of  a  false  and  malidona 
petition  to  the  Court  of  Bankruptcy:  {Lmtr  v.  PunuU, 
Liverpool  Conri  of  Pataage,  April  II,  1896,  aiHpping  a<uttU.y 

3112.  Arrest  of  ship  in  Admiralty  Court  of  Ireland  by  one 
part  owner  till  security  should  be  given  by  the  master,  who.- 
was  the  other  part  owner :  {The  Sir  Wiaima  Stanur,  A.  C, 
Dublin,  Dee.  15, 1856,  Shipping  Gatetle.) 

BL  LiAUUTX  roa  Scrruis  on  AnvAaon  or  Moasi  lo 
Masram,  Ac. 

3113.  Master  not  entitled  to  borrow  without  necessity,  so 
aa  to  make  the  owner,  residing  at  ^ewport  (Monmontta- 
shire),  liable  for  a  debt  contracted  for  expensss  Inenrred  at> 
Neweaatle-on-Tyne,  her  port  of  destlnstlon,  for  towage,  and. 
shipwright'a  wagea :  (BeUoa  v.  OampbeU,  C  E.,  July  16, . 
I8.M  ;  6  Ex.  886;  Maclacblan  on  tue  Law  of  Merehan: 
Shipping,  131.) 

3114.  Held,  that  a  shipowner  wss  not  liable  for  cash  ad* 
rancad  to  master,  unless  shown  that  the  adranee  was  neces- 
sary, and  that  thero  was  no  time  to  oommunlcute  with  the 
owners:  (7^  WiUianu'e  Adfttilires  ScAenctv.  Tnntheift, 
C  S.  C,  June  9,  1854,  Sh^ipino  Oazelle.) 

3115.  Shipowner  held  not  liable  for  maintenance  on  ahora 
of  seamen  Injured  on  board  tbe  veiarl.  Bramwell.  Q.C.  for 
pit.;  Knowlea,  QC.  for  deft:  {The  Ladi  tla-garet;  Orgatt 
V.  BnxHe,  C  E.,  July  13,  1854,  Shippiag  OatttU.) 

3116.  The  master's  power  to  borrow  and  pledge  the  ahlp- 
owner's  credit  is  now  grounded  on  reasonable  necesalty. . 
Rule  for  a  new  trial  nfrnted,  It  being  inferred  that  the  Jury 
consldeKd  tbere  waa  such  reasonable  necessity  where  tbe 
roaater  of  a  ahlp,  wind. bound,  borrowed  51.  to  repleniah 
provisions,  although  In  two  days  he  might  have  received  an 
answer  to  a  communication  if  made  to  tbe  owners.  It  waa 
the  master's  duty  to  bo  ready  to  sail  st  the  earlint  rhanga. 
of  wind.  Caaea  cited :  BettUm  r.  Campbrit.  6  Ex.  886 ;. 
IfadtiDloA  V.  JfOcAewa,  4  Ex.  175;  The  OrieMlal,  7  E  *  M. 
476,  Ac :  {Edwardt  T.  BatiU,  C.  P.,  Nov.  4, 1834 ;  3  C.  U 
a  1343.) 

(Tt  he  amtiiaui.) 
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Se  EuoKSB  Vachbb — Ex  parte  Jacob  Safram,  rt  A.  B.  amd  C.  D. 

[Bask. 

COTTBT  OF  BAITKBUPTCT. 

I  BeporMd  by  Diyid  Cato  Macrae,  £aq.,  BuTUt«r-at-Law. 

Mondoji,  Sept.  7. 
(Btfoie  Mr.  CommUabner  Faxi.) 
Jla  EcoESE  Vacheb. 
AppUeation/or  rtUate—Stcl.  112, 12^13  Viet.e.  106 
—  MUdacriptuin — Petition  —  OmietUm  of  name 
■undar  which  baniriq>t  had  traded. 
Ibis  btnkrnpt  applied  for  his  leleaM. 
Hagdtn,  for  the  deUining    creditor,  Mr.    Cttto, 
oppoeed  the  appUoation,  on  the  groand  of  miadeacrip- 
'  tton.    The  bankmpt  had  omitted  in  hi*  description  the 
'Dame  of  Philip  Baker  and  Co.,  onder  which  name  be 
lud  traded  in  1862. 

The  ComnssioMEB  intimated  that  the  bankmpt 
most  amend  his  petition.  The  application  for  release 
most  be  refosed,  and  the  costs  of  ih»  opposing  creditor 
allowed.  

Saturday,  Sept.  26. 

(Before  Mr.  Commissioner  Godlbubm.) 

Export*  Saook  Safban,  re  A.  B.  asd  C.  D. 

(arranging  Debtors). 

TradtT'dMor   tvmmoni  —  Deteription    of  debt— 

Varianee  ietween  pariiculart  of  demand  and  tht 

affidavit  o/tummoniag  creditor  JittaL 

i-Whtre  (ha   demand  was  etatai  in  the  agMavil  to  be 

for  work  done  and  materiale  provided,  and  thai  no 

eeatritj/  had  been  received  except  a  bill  of  exchange, 

and  tJuU  an  aecount  in  writing  of  the  partiailan 

of  the  demand  wa$  annexed  to  the  affidavit  of  the 

nmunoning  creditor,  and  it  appeared  from    the 

particulart  of  demand  that  the  debt  woe  for  the 

twn  of  fflg  potinde  dtie  on  a  bill  of  exchange, 

the  variance  was 

■iBeU  to  be  fatal,  and  the  mmmons  ditmiued. 

Ex  parte  Greeostock,  De  Gex,  S30  ;    li  L.  J.  B9. 

N.  8.  b.  Bank.,  followed. 

Trader-debtor  summons  issued  onder  the  Bankmpt 

Law  Consolidation  Act  1849,  s.  78,  which    enacts — 

'**  That  if  any  creditor  of  any  sneh  trader  shall  file  an 

affidavit  in  the  court  in  the  district  in  which  socb 

trader  shall  reside,  in  the  form  specified  in  achednle 

<F)  hereunto  annexed,  of  the  truth  of  his  debt,  and 

•of  the  debtor,  as  he  verily  believes,  being  such  trader, 

and   of  the  delivery  to   such  trader  personally,  or  to 

some  adult  inmate  at  his  usual  or  last  known  place  of 

abode  or  business,  of  an   account  in  writing  of  the 

particulars  of  his  demand,  with  a  notice  thereunder 

(eqniring  immediate    payment    thereof,  in    tbe  form 

specified  in    schedule  (O)  annexed  to  this  Act,  it 

•ball  be  lawful  for  the  court  in  which  such  affidavit 

-shall  be  filed  to  iasae  a  summons  in  writing  in  the 

form  contained  in  schedule  (H)  annexed  to  this  Act, 

•calling  upon  such  trader  to  appear  before  such  court, 

and  stating  in  sneh  summons  the  purpose  for  which 

anoh  trader  is  called  upon  to  appear  as  hereinafter 

provided :  provided  always,  that  if  the  demand  of  a 

-creditor  appear  by  such  affidavit  to  be  due  from  two 

or  more  persons  carrying  on  trade  in  partnership,  the 

delivery  of  such  aooonnt  and  notice  to  any  one  of  the 

partners  personally,  or  to  some  adult  inmate  at  his 

usual  or  last  known  place  of  abode  or  business,  and 

also  at  the  place  of  business  of  the  firm,  as  aforesaid, 

shall  be  sufficient  to  authorise  the  court  to  issue  such 

aummons  against  any  other  of  such  partners,  as  well 

as  against  the  partner  served  personally  with  such 

account  and  notice." 

A  summons  (schedule  H)  was  taken  out  ^  one 
Jacob  Safran,  of  Wellclose-sqnare,  and  it  required  tbe 
debtor  A.  B.  to  appear  before  tbe  court  on  the  26tb 
Sept.  1863,  to  atcertaiu,  in  the  manner  prescribed  by 


the  Act,  whether  or  not  he  admitted  his  demand, 
the  cUim  described  being  the  sum  of  fifty  pounds 
for  a  debt  due.  The  affidavit  of  debt  wu  u  fol> 
lows:— 

«  Schedule  F. 
"The  Bankruptcy  Law  Consolidation  Act  1849  and 
the  Bankruptcy  Act  1861. 
"  Jacob  Safran,  of  2,  Welldose-square,  St  George's- 
in-the-East,  in  the  county    of  Middlesex,    cabinet- 
maker; and  Jsmes  Mills,  of  13,  Greaham-^treet,  io 
the  city  of  London,  attomey'a  clerk,  severally  make 
oath  and  say :  and  fint,  this  deponent  Jacob  Safraa 
for  himself  saith,   that  Albert  Assman    and  Anton 
Meade  are  justly  and  truly  indebted  to  this  deponent  in 
the  earn  of  50^  for  work  done  and  materials  for  the 
same  provided  by  this  deponent  for  the  said  Albert 
Assman  and  Anton  Meade,  for  which  the  said  sum  of 
iOL,  or  any  part  thereof,  this  deponent  hath  not  cor 
bath  any  person  by  his  order,  or  to  this  deponent's 
knowledge  or  belief,  for  his  use  received  any  security 
or  satisfaction  except  a  bill  of  exchange  dated  the 
seventeenth  day  of  August,  one  thousand  eight  bon- 
dred  and  sixty-three,  drawn  by  the  said  deponent  upon 
and  accepted  by  the  said  Albert  Assman  and  Anton 
Meade,  and  payable  twenty-one  days  after  date  for  the 
snm  of  501,     And  this  deponent  further  saith,  that 
the  said  Albert  Assman  and  Anton  Meade,  as  this  de- 
ponent verily  believes,  are  traders  within  the  meanmg 
of  the  law  of  bankruptcy,  and  reside  at  95,  Minories, 
in  the  dty  of  London,  and  that  an  account  in  writing 
of  the  particulars  of  the  demand  of  the  said  Jacob 
Safran,  amounting  to  the  said  sum  of  502.,  with  a 
notice  thereunder  vrritten  in  the  form  prescribed  by 
tbu   Bankrupt    Law    Consolidation    Act    1849,   r>- 
quiring  immediate  payment  of  the  said  debt,  is  here- 
unto annexed.    And  this  deponent  James  Mills  for 
himself  saith,  that  be  did  on  the  18th  day  of  Septem- 
ber instant,  personally  serve  the  said  Albert  Assmsn 
and  Anton  Meade  with  a  true  copy  of  tbe  said  account 
and  notice.  "  Jacob  Safrax. 

"Jamss  Mills. 
"  Sworn  by  tbe  deponent  Jacob  Safran  and  James 
Mills,  at  the  Conrt  of  Bankruptcy,  Basinghall-street, 
in  tbe  city  of  London,  this  21st  day  of  September 
1863,  before  me,  "  W.  Hazutt,  Registrar." 

Tbe  particnlara  of  demand  (schedule  O)  stated  the 
claim  to  be  "  the  snm  of  6OL  on  a  bill  of  exchange, 
dated  '  Loudon,  the  17th  day  of  Aug.  1863,'  payable 
at  twenty-one  days'  date,  for  50^,  drawn  by  tbe  said 
Jacob  Safran  upon,  and  accepted  by,  the  said  A.  B. 
and  C.  D.,  payable  to  the  order  of  the  said  Jacob 
Safran.    50{." 

Chamberlain,  on  hebalf  of  the  debtors,  called  the 
attention  of  the  commisuoner  to  the  fact  that,  in  tbe 
affidavit  of  debt,  the  claim  alleged  was  "  the  snm  of 
50/.  for  work  done,  and  materials  for  the  same 
provided,"  for  which  he  had  received  no  security,  except 
a  bill  of  exchange,  &c. ;  whereas,  in  the  particulars  of 
demand  annexed,  the  debt  was  described  to  be  "  a  sum 
of  6OL  on  a  bill  of  exchange,"  &c.  That  variance,  he 
submitted,  wss  fatal,  inasmncb  as  these  contradicted 
each  other,  and  there  was  no  sufficient  oomplisnce 
with  the  rule  (70tb  G.  0.  Oct.  1862)  which 
required  the  particulars  of  demand  to  be  expressed 
with  "convenient  certainty."  He  relied  upon  Ex 
parte  Greenttock,  De  Q.  230,  where  the  demand  was 
stated  in  the  affidavit  to  be  for  goods  sold  and 
delivered;  and  it  appeared,  from  the  particulars  of 
demand,  that  tbe  grtater  portion  of  tbe  debt  was  doe 
on  bills  of  exchange,  wbisb,  as  afterwards  appeared, 
were  given  in  respect  of  goods  sold  and  delivered.  This 
varianoa  was  held  by  Knight  Bruce,  L.  J.  to  be  fatal,  and 
the  whole  proceeding  was  set  aude  as  irregular  and  an 
insufficient  fonndaUon  for  an  act  of  bankruptcy: 
(see  Doria&  Mac.  Bank.  Prsetio*,  183-187.) 
lAiCttt  contra. 
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llr.  Comm'usioner  GouLBUBif,  after  reading  tbe 
Me  dt«d,  intimated  that  he  thoaght  it  was  sufficieDt 
ta  ibow  that  thia  aammoiu  mast  be  dismissed. 

Smunoiu  duinuitd,  but  mthout  eottt. 

BatwrJoji,  Sept.  36. 

(Before  Hr.  CommisnoDer  Qout.BUBK.) 

Rt  HsBOaBT. 

Nolica  of  applleatioH  to  the  court — Practice. 

iff&ci^oia  ami  motioni  to  tite  court  thouid  be  entered 

is  the   regietrar's  booh,   and  made  bg  previotu 

epfoiittment  of  that  officer. 

(XSai  applied  for  an  order  of  release  under  aect. 
112  Bankniptcr  Law  Consolidation  Act  1849.  Tbe 
kaknipt  was  in  eostodj  npon  two  detainers  at  tbe 
■it  Rspeedreljr  of  Thos.  Angell  and  P.  QUI,  and  two 
cinr  dajs'  notice  bad  been  given  ef  this  application. 
One  cnditor  did  not  appear,  and  the  other,  who  was 
n  emit,  offered  no  opposition. 

Hr.  Commisaoner  Oout.BnBX,  finding  the  applica- 
licB  not  entered  in  tbe  list  of  the  bosineas  of  the  daj, 
Rfned  to  rule  18,  Q.  0.  I9th  Oct.  1852,  which 
nquins  that  every  order  to  show  oanse  shall  he  served 
upon  tbe  partj  or  parties  affected  thereby  four  clear 
^I>  at  tbe  least  before  tbe  day  appointed  for  showing 
cuK,  and  inqniMd  why  that  mle  had  not  been  eom- 
fUwitb? 

CiMSqr  said  that  tbe  practice  had  been  for  years 
b  fpn  only  two  clear  daya'  notice  of  applications 
{k  the  rdease  of  bankmpts  in  custody  nnder  tbe  1 12th 
w&a,,  and  he  snppoaed  that  practice  was  grounded 
•PM  rale  26,  6.  0.  1852. 

Ur.  Commissioner  GouLsuBX  read  roles,  26,  27 
md  S8,  as  follow : — "  26.  Except  in  cases  of  emer- 
focy,  all  motions  shall  be  made  and  all  petitions 
itvd,  before  tbe  commissioner  acting  in  the  particular 
Wikniptey  to  which  the  matter  relates,  or  the  com- 
■tiaioner  acting  for  him  in  his  absence,  and  in  London, 
<D  tile  day  on  which  he  sits  as  commissioner  of  tbe 
%,  and  at  the  sitting  of  tbe  coort,  and  in  the  order 
W  down  in  the  registrar's  diary,  unless  the  commis- 
Moer  shall  otherwise  direct."  "27.  Motions  made 
Vr  the  bar  shall  be  heard  according  to  the  right  of 
(ncedence,  and  motions  made  by  attorneys  in  the 
Oder  in  which  they  have  been  set  down  in  the 
ngiitnr's  diarr  previons  to  the  public  sitting  of  the 
Mt'  "  28.  A  short  note  of  every  motion  shall  be 
^roed  to  the  registrar  previous  to  the  public  sitting 
tf  the  court,  specifying  the  bankruptcy  or  other  matter 
to  which  the  same  relates,  tbe  name  of  the  party  on 
vbite  behalf  tbe  same  is  made,  the  name  and  residence 
<(  the  sttomey  of  such  party  (and  of  the  connsel,  if 
tbe  same  be  made  by  counsel),  tbe  name  of  any  party, 
id  the  name  and  residence  of  bis  attorney,  on  whom 
My  notice  of  such  motion  has  been  served."  The 
Itamed  Commissioner  observed  that  it  appeared  from 
fKn  mles  that  all  business  for  the  day  sbonld  be 
P^nionsly  entered  in  the  registrar's  diary,  and  that  a 
"Wrt  note  of  every  motion  sbonld  be  delivered  to  that 
•Seer  previons  to  the  pablic  sitting  of  the  court. 

Ciijlcy  said  this  had  been  left  in  the  office,  and  he 
•pprehended  the  four  clear  days'  notice  required  by 
"le  17  only  applied  to  motions  nnder  sect.  12,  and 
XX  to  applications  for  release  nnder  tbe  1 12th  section 
•f  tbe  Act  of  1849.  These  Utter  motions  were  not 
•abject  to  entries  in  tbe  registrar's  diary,  and  were 
■sully  made  at  tbe  sitting  of  the  court  without  any 
'"*'<»  to  the  registrar  except  tbe  notice  required  by 
"!•  28  to  the  registrar  before  the  sitting  of  the 
eottt. 

Mr  Commissioner  Goui.BOBir  applied  to  the  registrsr 
»  ttrtifj  the  practice  of  tbe  court. 
.  Ur.  Registrar  Winslow  said,  there  vraa  so  much 
l^^ipilatity  and  so  many  things  overlooked,  that  it  was 
"■(•••iUe  to  say  what  was  tbe  practice  of  the  court. 


Mr.  Commissioner  Goulbubr  tbongfat  it  would  b» 
proper  to  lay  down  a  mle  that  a  note  of  all  thes» 
motions  should  b<t  made  in  the  registrar's  book,  that 
there  might  be  a  record  of  tbe  business  of  the  day. 

Mr.  Begistrar  WiHSLOw  thoaght  the  rule  ought  to  be^ 
that  no  motion  should  be  entertuned  withont  a» 
appointment  first  made. 

Mr. .  Commissioner  GtOULsmcN  tbonght  that  as> 
appointment  ought  to  be  made  and  entered  in  the- 
registrar's  book,  and  directed  that  practice  to  be- 
followed  in  future. 

The  detaining  creditor  offering  no  opposition,  the- 
application  for  the  release  of  tbe  bankrupt  wa*  granted. 
____      Order  aceordiuglji. 

Ex  pari*  Grbt,  re  A  Judomkkt-Debtob  Suxxoirg.. 
24  4  25    Vict,  c    134,  M.  76  and  90— Judgment' 
Mtor   tumaume — Privikge  of  ParHamenf — Debt 
contracted  or  UtAilitj/  incmred  after  tie  paeting  of 
the  Bankruptcy  Act  1861. 
Bg  lecU  90  of  lite  Bankntpty  ilc<  1861  the  Judgment- 
debtor  ewmnons  mutt  be  a  tummona  in  respect  of  a 
debt  contracted  or  of  a  Uabiiilg  incurred  after  th»- 
patting  of  the  Act  i  but, 
BeU,  that  arrears  of  interest  accruing  due  after  the 
passing  of  the  Act,  upon  a  debt  secured  bg  bond,  %$• 
a  litdrilitg  incurred  within  the  meaning  of  the  Act, 
and  upon  ahiah  a  judgment-summons  mag  issue  ;r 
also. 
That  ihe  provisions  of  the  16th  section  do  not  extend 
to  a  judgment-debtor  having  privilege  of  Parlia- 
ment. 

Jndgment-debtOT  summons. 

Tbe  pit.  in  this  case  having  recovered  judgment  ia 
an  action  upon  a  bond  given  in  the  year  1844,  against 
a  member  of  Parliament,  soed  out  a  judgment-debtor 
summons,  under  the  76th  section  of  the  Bankruptcy 
Act  1861,  requiring  bim  to  appear  and  be  examined 
respecting  his  ability  to  satisfy  the  debt. 
The  following  are  the  particulars  of  plt.'s  claim  : — 
655^  Is.,  being  the  amount  due  from  the  deft  to  tb» 
pit.  npon  a  judgment  recovered  in  tbe  Conrt  of  Q.  B. 
in  Ireland,  in  Trinity  Term  1844,  for  lOOOt.  debt,  and> 
2L  Is.  lid.  costs. 

And  the  like  sum  on  accounts  stated. 
The  pit.  also  clums  interest  at  the  rate  of  6  per 
cent,  per  annum  on  655/.  Is.,  the  above  sum,  from  the- 
date  of  the  writ  until  judgment. 

By  the  76th  section,  it  is  enacted  that  "  eveiy  jndg- 
ment-creditor  who  is  or  shall  be  entitled  to  sue  out 
against  a  debtor  a  writ  of  capias  ad  satisfaciendum,  or 
to  charge  the  debtor  in  execution,  in  respect  of  any  debt 
amounting  to  50/.  exclusive  of  costs,  shall  be  entitled, 
at  the  end  of  one  week  from  the  signing  of  judgment,, 
to  sue  out  against  the  debtor,  if  a  trader,  or  not  being: 
a  trader,  at  the  end  of  one  calendar  month,  and 
whether  be  be  in  custody  or  not,  a  summons,  to  b» 
called  a  judgment-debtor  summons,  requiring  bim  to- 
appear  and  be  examined  respecting  his  ability  to  satisfy 
the  debt." 

De  Gex  appeared  for  the  creditor  who  had  taken  out 
the  summons. 

Chidley  (solicitor),  for  the  debtor,  objected  that  the- 
debt  in  respect  of  which  this  summons  issued  was  con- 
tracted before  tbe  passing  of  the  Bankruptcy  Act  1861, 
and  by  the  90th  section  of  that  Act  it  was  expressly 
enacted  that  a  judgment-debtor  summons  must  be  a 
summons  in  respect  of  a  debt  contrasted  or  a  liability 
incurred  after  the  passing  of  tbe  Act,  and  he  read  tbe 
affidavit  of  tbe  debtor  setting  forth  the  facts  upon- 
which  be  lelird : — 

"  I, ,  of ^1  Esq.,  make  oath  and  say  as  fol- 
lows : — That  I  have  read  the  copy  of  a  jndgment-debtor 
summons,  issued  under  the  seal  of  this  honourable  court, 
requiring  me  personally  to  be  and  appear  before  the- 
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commiwioner,  to  b«  examined  reapecting  my  ability  to 
'■•tisfy  a  demand  of  6S9<.  8(.  4<L  claimed  of  me  by 
'Eliza  Grey,  upon  and  by  virtue  of  a  judgment  of  tbe 
'  Court  of  Common  Pleas,  recorered  by  the  said  Eliza 
Grey  against  me  on  the  1  Ith  day  of  July  last,  of  which 
sum  656<.  Of.  4d.  is  sworn  to  be  due  by  me  to  the 
said  Eliza  Grey,  exclusive  of  costs,  and  SI.  8s.  for 
taxed  costs.  I  say,  that  the  judgment  of  the  Court  of 
Common  Pleas  mentioned  in  tbe  said  judgment-debtor 
summons,  is  a  judgment  in  respect  of  a  debt  contracted 
by  me  to  tbe  said  Eliza  Grey  in  the  year  1844,  and  not 
in  any  respect  a  judgment  in  respect  of  a  debt  con- 
tracted, or  a  liability  incurred,  at  any  time  after  the 
Sth  day  of  Aug.  1861.  I  say,  that  such  judgment 
was  so  recorered  on  the  1  Ith  day  of  July  last,  in  an 
action  brought  against  me  by  Eliza  Grey  in  the  Court 
«f  Common  Pleas  in  England,  upon  a  jadgment'  pre- 
viously recorered  by  her  in  the  Conrt  of  Common  Pleas 
in  Ireland  as  of  Trinity  Term  1844.  I  say,  that  such 
aclion  in  the  Court  of  Common  Pleas  in  England  was 
commenced  by  writ  of  summons  issued  against  me 
from  said  court  at  tbe  suit  of  Eliza  Grey,  and  I  have 
annexed  to  this  my  a£Bdavit  tbe  copy  of  such  writ  of 
summons  with  which  I  was  served  which  was  then 
indorsed  as  it  now  appears,  and  I  say  that  the  writ  of 
summons  with  which  I  was  so  served,  is  the  writ  of 
summons  upon  which  tbe  judgment  mentioned  in  the 
said  judgment-debtor  summons  was  recovered  on  the 
1 1th  July  by  tbe  said  Eliza  Grey.  I  say  that,  in  tbe 
year  1844, 1  was  indebted  to  tbe  said  Eliza  Grey  in 
the  sum  of  5002.,  and,  in  order  to  secure  tbe  same,  I 
sxecuted  to  her  a  bond  for  tbe  said  sum  of  6O0L,  with 
interest  at  the  rate  of  6  per  cent.,  and  also  executed  a 
warrant  to  confess  judgment  for  lOOOH,  being  the 
penal  snm  mentioned  in  such  bond.  I  say  that  judgment 
was  immediately  entered  on  such  bond  and  warrant  in 
ihe  Conrt  of  Common  Pleas  in  Ireland  as  of  Trinity 
Term  1844,  and  that  such  judgment  is  the  judg- 
ment upon  which  the  said  action  was  brought 
in  the  Court  nf  C.  P.  in  England.  I  say  that  the 
debt  6561.  Oi.  4d.,  claimed  in  the  judgment-debtor 
summons  as  due  to  the  said  Eliza  Grey,  is  entireir 
composed  of  the  snm  so  secured  by  the  judgment  of 
tbe  Irish  Conrt  of  C.  P.  of  tbe  year  1844,  and  arrears 
of  interest  upon  the  principal  sum  of  500/.,  for  which 
I  so  executed  my  bond  and  warrant  of  attorney  in 
the  year  1844,  and  I  say  that  I  am  not  now,  and 
never  was  indebted  to  tbe  said  Eliza  Grey  in  any  other 
snm  than  the  said  snm  of  SOOL  lent  by  her  to  ma  in 
the  year  1844,  and  the  interest  which  from  time  to 
time  accrued  upon  same.  I  say  that,  with  the  ex- 
-ception  of  the  said  copy  writ  of  summons  hereto 
annexed,  I  have  never  been  served  with  any  writ  of 
summons  at  the  suit  of  tbe  said  Elizi  Grey.  I  say 
that  I  am  not  indebted  to  the  said  Eliza  Grey  in 
any  snm  whatever  on  acoonnt  of  any  debt  contracted, 
•  or  liability  incurred,  since  the  Sth  Aug.  1 861 ;  nor  hss 
the  said  Eliza  Grey  recovered  any  judgment  against 
<me  in  respect  of  any  debt  contracted,  or  any  liability 
'incurred,  at  any  time  after  that  day." 

Chidleg  contended  that  tbe  judgment  recovered  in 
.  July  last,  upon  the  jndgment  entered  up  on  the  bond, 
did  not  change  tbe  nature  and  character  of  tbe  debt, 
which  was  contracted  in  1844,  for  money  borrowed  in 
that  year.  There  was  no  appearance  to  the  writ  issued 
■in  England. 

Mr.  Commissioner  Godisubx  laid,  that  the  deda- 
ration  in  the  action  in  July  last  was  in  debt  upon  the 
jndgment  obtained  in  the  Dublin  court.  That  was  a 
judgment  obtained  in  an  action  of  debt  since  the  passing 
of  tbe  Act. 

i>e  Oex  said,  the  llth  July  1863  was  tbe  date  when 

this  judgment-debt  was  contracted,  and  that  included 

two  years'  interest,  amounting  to  60JI,  which  constituted 

.a  debt  accruing  dne  since  the  passing  of  the  Act 

CAwSety  contended  that  the  entire  liability  was  but 


one  original  contract,  and  tbe  interest  flawed  out  of 
that  contract. 

Mr.  Commissioner  Goulbukn  said,  be  had  no  doubt 
whatever  upon  this  point.  This  was  a  jadgment- 
debtor  summons,  issued  under  the  76th  section  of  the 
Bankrnptcy  Act  1861.  Now,  the  first  question  wss, 
whether  this  was  a  judgment-creditor  entitled  to  sue 
out  against  the  debtor  a  writ  of  capiat  ad  iali$- 
faciendum,  or  to  charge  the  debtor  in  execution  in 
respect  of  a  debt  amounting  to  bOL  7  Now,  bete  was 
a  jadgment  recovered  against  this  debtor  in  July  1863, 
in  respect  of  a  jndgment  entered  up  in  Ireland  for  the 
sum  of  6551.  Is.  Therefore  the  debtor  is  entitled  to 
sue  ont  a  CO.  so.  in  respect  of  a  debt  above  SOL  Bot, 
said  Mr.  Chidley,  this  creditor  is  not  entitled  to  sue  oat 
a  judgment-debtor  summons,  for  by  sect.  90  it  can 
only  be  sued  out  in  respect  of  a  debt  contracted  after 
the  passing  of  this  Act,  The  question  then  is,  whether 
this  was  a  debt  contracted  or  a  liability  incnrred  after 
the  passing  of  this  Act  Now  it  was  perfectly  clear  to 
him  that  a  man  might  bring  his  action  on  that  jadg- 
ment entered  np  in  Ireland,  and  having  done  so  the 
jadgment  becomes  the  debt  The  form  of  declaration 
in  such  case  states  the  debt  to  be  contracted  by  the 
judgment  But  he  need  not  go  to  the  strict  legal  con- 
struction of  the  Act  on  that  point,  for  by  the  bond 
interest  was  to  be  paid  half-yearly  at  tiie  rate  of  6  per 
cent.  There  may  be  in  the  declaration  counts  fw 
debt  upon  interest  sod  **  'hat  might  be  and  was  sued 
for  to  the  amount  of  60(.,  it  was  a  debt  contracted 
after  the  passing  of  the  Bankruptcy  Act  1861,  and 
therefore  he  overruled  the  objection,  aad  decided  that 
the  summons  was  rightly  issued. 

Chidley  next  objected  to  the  summons  upon  the 
ground  that  it  was  not  competent  to  the  court  to  issue 
it  against  a  person  having  pririlege  of  Parliament, 
inasmuch  as  a  writ  of  ca.  la.  could  not  be  sued  ont 
against  him. 

Caitidy  t.  Sleaart,  9  Dowl.  366;  s.  e.  2  Scott 
N.  R.  432,  10  L.  J.,  N.  S.,  1,  C.  B. ; 

Ex  parte  Gibbon,  re  A  Judgment  Debtor  Sum- 
mom,  8  L.  T.  Bep.  N.  S.  552 ; 

Ex  parte  Nidbett,  r» ,  M.P.,  8  L.  T.  Bep. 

N.  S.  212. 
In  the  cake  of  Ex  part*  Gibbon  his  Hononr  btd 
adjourned  the  proceedings  to  give  the  deft,  an  oppor- 
tunity to  more  the  court  to  set  aside  the  writ  which 
bad  issned,  and  upon  a  motion  subsequently  made  st 
judges'  chambers,  Wightman,  J.  had  set  aside  the  writ 
of  CO.  so.  for  irregularity,  and  in  consequence  no  further 
proceedings  were  taken  on  the  judgment. 

Mr.  Commissioner  Goclburn  intimated  that  be 
should  follow  the  same  course  as  he  bad  done  in  Exparte 
Gibbon,  and  adjourn  tbe  proceedings  to  give  the  debtor 
an  opportunity  to  apply  to  a  judge  at  chambers  to  set 
aside  tbe  writ  of  ea.  to. 

The  Implication  vxu  adjourned  according^' 


DUBUN. 
Beiwtted  by  JOBX  Lsvr,  Esq.,  Barrister-at-Law. 

Sqttentber  1863. 
(Before  Lthcb,  J.) 
Re  Albzaxdcr  Halu 
Order  and  ditposition—BUl  given  to    baaing  *> 
replace  a  bill  tuppoted  to  have  been  lost — Bill  gtv" 
at  a  guarantee  for  tie  tolnency  of  a  cuilomer,  or 
for  tofe  cuslodg — BHUpatted  to  replace  anolha-  bio- 
B.,  a  cuttomer  of  Ihe  bankrupt,  gave  him  a  W"J^ 
200i.  tn  the  ordinary  courte  of  biiiinen,  vhick  bill 
vat  tent  into  Ihe  bank  where  the  bankri^  kept  an 
accowU,  but,  by  mittake,  it  wot  not  entered  on  the 
docket  with  other  billt  tent  in  at  the  tame  timt,  mi 
was  tuppoted  to  be  lott,  and  B.  gave  another  bium 
lieu  of  it,  iehidk  teat  alto  tent  to  the  bank  «» 
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pat  to  flu  bcuiknipft  ertdU.     B.  feat  compelled  to 

fo/  hoth  iittt.     B.  gave  another  bill  to  tie  bank- 

n^  tie  aeceptaace  of  a  tiird  party,  wkici  was 

Mgid  at  a  gwtraiUeefor  Aw  tolveneg  and  for  ta/e 

eutodi/.    B.  alto  gave  lie  bankrupt  two  biOt  at 

rtnewaUfar  aprtmoat  biUparlh/  accepted  /or  the 

latknpft  accommodation,   but    upon  which  tome 

adeaneet  had  been  made.     Tie  proceedi  of  all  the 

tillt  became  part  of  tie  bankrupt' t  attett: 

Btld,  lial  lie  proceedt  of  the  two  fint  billt  did  not 

pott  to  tie  aingaeet,  and  that  B.  wot  entitled  to 

be  Ttfaid  tie  amount  out  0/  the  bankrupl'i  tttate 

of  lit  twofrtt  billt,  but  that  tie  tame  rule  did  not 

iqiphi  to  tie  claim  on  Ike  foot  of  tie  tiird  bitt. 

Tie  bwkrnpt  wis  an  extensive  wholesale  woollen- 

dnper  in  the  city  of  Dublin,  and  bad  Tarious  traiisac- 

tioas  with  Mr.  Browne,  merchant  tailor,  in  the  same 

«itf,  who  gave  him  three  bills  of    exchange,  under  the 

fitUewiog  drcnmstances.      The  first   was  a   bill  for 

SOOL,  which  Mr.  Browne  passed  to  Mr.  Hall,  to  be 

fot  U)  the  credit  of  his  account.    This  bill  was'snp- 

poied  to  be  lost,  and  Hall  applied  for  a  new  bill,  which 

Bnnroe  gare  him,  and  which  Hall  got  discounted  bj 

tin  Bank  of  Ireland.    The   first  bill  was  by  mistake 

•cat  to  the  bank  and  put  to  the  credit  of  the  bankrupt, 

aad  Browne  had  in  fact  to  pa;  both  bills.     The  second 

was  a  bill  accepted   bj  Sir  Compton  Domville  for 

BrowBt,  aad  by  him  lodged  with  the  bankrupt,  not  for 

the  pnrpoee  of  disoonot,  but  as  a  guarantee  for  Browne's 

•olreiicy  and   for   safe  custody  ;    this  bill  was  also 

lodged  by  Hall  in  the  Bank  of  Ireland,  and  put  to  the 

ertdit  of  his  account.     The  third  was  a  claim  of  3162. 

«a  foot  of  two  bills  for  383^,  which  were  given  by 

Browne  to  the  bankrupt,  upon  foot  of  which  some  ad- 

nnoes  were  made  to  Browne.     The  proceeds  of  the 

whole  of  these  bills  got  amongst  the  assets  ot  Hall. 

Benan,  Q.  C.  and  Martin  contended  that  the 
aaatj  being  in  tbe  order  and  disposition  of  the  bank- 
npt  at  the  time  of  his  bankruptcy,  it  passed  to  his 
m^gaee*. 

Dome,  Q.  C.  and  FoUg  contended  that  it  did  not 
(*u  to  the  assignees,  and  that  Browne  bad  a  right  to 
be  refunded  the  amount  out  of  the  general  estate. 
Ibey  cited 

£x  parte  Bond,  re  Fatter,  2  M.  D.  &  D.  10 ; 
Ex  parte  Armttead,  re  Dilworth,  2  Gl.  &  J.  371. 
Ltscr,  J.  said :  — ^Thls  case  comes  before  me  on  a  motion 
oade  by  Ur.  James  Browne,  claiming  to  be  paid  three 
•oms  of  money.  The  cases  appear  to  be  quite  distinct 
from  each  other,  and  I  shall  separately  dispose  of  them. 
The  first  claim  is  for  200L,  the  produce  of  a  hill  now 
■nt  by  mistake  to  the  Bank  of  Ireland.  That  bill 
*u  (inn  to  replace  another  bill  supposed  to  have 
koi  lost,  and  by  mere  mistake  both  bills  got  into  the 
Wak,  and  Hr.  James  Browne  has  been  thus  compelled 
to  f*j  iOOL  twice  over.  Now,  there  may  be,  un- 
doubtedly, some  legal  difficulties  in  the  way,  but  there 
ii  so  much  of  injustice  in  allowing  the  loss  to  fall  on 
Ur.  Browne,  so  much  hardship  in  allowing  a  mere 
■iittke  and  OTeraight  to  work  so  far  to  his  prejudice, 
tbat  I  think  I  can,  without  OTerstrainiog  the  law, 
declare  him  to  be  entitled  to  be  paid  this  sum  in  full 
•et  of  the  money  lodged  in  court.  This  is  altogether 
u  exceptional  ease — there  is  very  little  danger  of  its 
••tsblisbiag  any  dingerons  precedent;  1  feel,  there- 
fore, that  I  can  safely  do  indiTidual  jnatice  with- 
out disturbing  the  general  rules  of  equality  estab- 
hshed  in  bankmpt,  which  must  sometimes  work 
jadiridoal  hardship.  I  regard  it  as  a  mere  mis- 
teke  or  accident,  which  I  now  set  right  by  ordering 
this  payment  to  Ur.  Browne.  The  next  claim  is  for 
*iH.  16s.  9d,  the  amonot  of  the  acceptance  of  Sir  C. 
DomriUe,  which  was  placed  by  Mr.  Browne  in  the  hands 
^Mr.  Hall,  with  a  Tiew  to  let  it  remain  as  a  guarantee 
*■  Mr.  Browne's  aolTeney.  HoweTer,  it  was  not  receired 
«  nch,  bat  wu  held  on  the  express  trust  not  to  be 


disconnted,  but  recetTed  merely  for  custody ;  and  I  am 
of  opinion  that  no  property  in  this  bill  erer  pissed. 
It  is  stronger  than  the  case  of  short  bills,  in  which 
necessarily  a  dominion  passes,  as  they  are  to  be  tamed 
into  cash ;  here  no  such  dominion  was  intended ;  to 
receive  payment  was  the  most  ever  intended,  even  if 
80  much.  That  bill  in  violation  of  each  agreement 
was  diseounted,  and  its  proceeds  in  my  opiuion  went 
directly  to  make  up  the  sum  which  Mr.  Hall  was 
enabled  to  draw  for,  when  he  sought  to  have  all  bis 
available  cash  assets  sent  to  him,  and  which  he  lodged 
in  this  conn.  Ex  parte  Bond,  re  Fatter,  3  M.  D.  & 
D.  10,  seems  to  me  quite  as  strong  as  this  case;  and  the 
ptindp\eo{SxpttrteArm}tead,reDUaorti,  2Glyn.  & 
J.  371,  seems  directly  applicable.  This  was  no  trade 
transaction,  it  was  a  bill  given  merely  for  custody,  and 
the  general  creditors  have  in  my  judgment  no  right  to  hold 
as  part  of  the  assets  the  sum  that  represents  that  bill. 
I  therefore  declare  Mr.  Browne  entitled  to  this  sum  of 
428<^  16<.  9d.  The  third  claim  is  for  the  sum  of 
316L  7s.  bd.  out  of  the  amount  of  two  bills  for 
3S3L  lit.  Sd.,  and  this  claim  is  founded  on  the  cir- 
cumstance that  these  two  bills  were  given  as  renewals 
for  a  farmer  bill  for  316/.  7s.  5d,  But  it  is  material  to 
remark  that  those  bills  also  cover  further  advances 
made  by  Mr.  Hall  to  Mr.  Browne.  By  the  course  of 
trade  between  Mr.  Hall  and  Ur.  Browne,  bills  of 
shorteridate  than  the  period  of  trade  credit  were  passed, 
and  the  period  of  trade  credit  was  covered  by  renewals, 
and  of  course  the  renewal  hill  was  always  intended  as 
a  means  to  take  up  the  former  bill.  Therefore  it  was 
rather  a  trade  duty  to  take  up  the  former  bill,  than 
any  direct  trust  out  of  any  particular  funds  to  do  so. 
No  ease  that  I  could  find  oomes  up  to  the  proposition 
here  contended  for.  An  accommodation  bill  might  in 
many  instances  be  put  in  the  same  class  as  this  case, 
and  the  acceptor  of  it  insist  on  being  paid  the  amount 
in  full ;  and  with  every  wish  (nay,  with  every  anxiety) 
to  aid  Mr.  Browne  if  I  could,  I  feel  it  impossible  to 
make  this  transaction  exceptional,  and  to  place  him,  as 
to  this  bill,  in  a  poation  of  favour  beyond  all  the 
other  creditors.     I  must  say  do  rule  as  to  this  claim. 


irelairt.  (a) 

^m 

COTTKI  OF  aTTEEN'S  BBXOH. 

Keported  by  Willux  Woodlock,  Esq.,  Barrister«t-Law. 

Tuetday,  June  3,  1862. 
Rko.  e.  The  Town  Cotntcii,  op  Dvbun. 
Certiorari— 3  ^  4   VkU  e.  \fi6— Right   of  a  cor- 
poration to  apply  borough  funds  to  oppoit  a  bill 
whici  would  affect  tieir  property. 
Application  for   certiorari    against    Corporation  of 
Dublin,  who  had  applied  borough  fundt  to  oppott 
a  bill  before  committee  of  the  Lords.    It  was  tioum 
that  the  provisions  of  Ae  Bill  would  hate  the  effect 
of  reducing  the  income  of  At  corporation: 
Held,   that   tit  certiorari  should  not  issue,  at  lit 
corporation  were  justified  in  oppoiing  lis  bSl,  and 
applying  lie  borough  funds  for  that  purpose. 
This  wss  a  motion  to  make  absolute  a  conditional 
order  for  a  certiorari,  directed  to  the  town  council  and 
town  clerk  of  the  borough  of  Dublin,  directing  them  to 
return   into   this   court  certain  orders  made  by  said 
counsel,  whereby  certun  sums  were  ordered  to  be  paid 
out  of  the  funds  of  said  borough  for  the  purpose  of 
defraying  the  expense  of  opposing  a  certain  bill  then 
being  promoted  in  Parliament,  said  bill  being  for  the 
purpose    of  providing  and  constructing  a  new  cattle 
market,     market-places,     slaughter-houses,    and     all 
necessary     approaches    and    conveniences  in  the  city 
of  Dnblin,  and  all  orders  made  by  said  council  for 

(a)  From  the  JrtA  Juritt,  by  peimlsaian. 
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any  pajment  ont  of  said  fand  for  »aj  purpose 
teaching  said  bill,  and  for  certun  resolationi,  reports  of 
committee,  See.,  haTing  reference  thereto,  in  order  that 
aanie,  or  soch  of  them  as  are  illegal,  maj  be  quashed, 
upon  the  gronnd  that  same  are  illegal  and  roid,  and 
aSeot  and  attempt  a  disposition  and  application  of 
■aid  boroDgh  fund  not  authorised  or  warranted  b;  law. 
It  appeared  from  the  affidarits  of  the  prosecutors,  on 
which  the  conditional  order  had  been  obtained,  that 
the  bill  was  promoted  io  consequence  of  the  insnffi- 
ciency  of  the  existing  cattle  market  accommodation, 
the  increasing  requirement*  and  the  frequent  com- 
plaints made  on  the  subject ;  that  the  site  proposed 
for  the  new  cattle  market  was  chosen  fay  G.  W.  H.,  a 
dTil  engineer,  at  the  request  of  influential  penons, 
and  for  the  public  benefit  alone.  It  was  also  alleged 
that  the  proriaions  of  said  bill  did  not  injnrioiulj 
affect  the  Smithfild  market,  or  the  interests  of  the 
corporation  of  Dublin,  or  of  any  persons  therein,  or 
in  the  property  adjoining,  nor  the  pririleges  of  the 
lord  mayor  or  corporation  with  reference  thereto. 
That  the  present  market  at  Smitbfield  was  monopo- 
lised nnjostly  and  illegally  by  saleraasters,  and  was 
not  an  open  market  as  it  ought  to  be ;  that  as  a  cattle 
market  it  ia  not  under  the  control  of  the  corporation, 
nor  do  they  derive  any  rerenne  from  it,  but  that 
they  do  receiTO  tolls  for  hay  and  straw  sold  therein, 
and  that  the  bill  did  not  propose  a  new  market  for 
these  commodities.  It  further  appound  that  said  bill 
had  been  twice  read,  and  was  then  referred  to  a  com- 
mittee of  the  Honae  of  Commons ;  that  the  proposed 
bill  was  referred  to  a  municipal  committee  by  the 
town  oooneil  of  Dublin,  who  recommended  a  petition 
against  it ;  and  said  committee  were  authorised  to 
draw  to  the  extent  of  S002.  on  said  borough  fund  for 
the  furtherance  of  said  petition,  which  was  laid  before 
the  select  committee  of  the  House  of  Commons,  who, 
nevertheless,  declared  the  preamble  proved;  that  sub- 
sequent to  the  proving  of  said  bill  a  special  meeting 
of  said  corporation  was  held  for  the  purpose  of  autho- 
rising the  application  of  the  borongh  funds  to  the 
pnrpoee  of  oppoeing  said  bill  i  and  though  notice  of 
the  illegality  of  such  application  of  said  fund  was 
served  on  them,  they  paaaed  a  resolution  authorising 
the  city  treaaurer  to  pay  a  further  sum  of  5002.  for 
that  purpose  ;  that  said  borough  fund  consists  of  the 
moneys  spedfied  in  3  &  4  Vict  c.  108,  sect.  126, 
whereof  provides  that  said  fund  is  only  to  be  applied 
to  the  purposes  specified  in  the  Act,  sud  purposes 
being  set  out  in  the  131st  section  ;  and  that  the  orders 
complained  of  are  unaathorised  by  said  8  &  4  Vict 
or  by  any  other  statute.  The  town  clerk  being  absent 
made  no  affidavit ;  but  that  of  the  solicitor  to  the  cor- 
poration oootuned  the  facts  relied  upon  as  cauie. 
They  were,  that  the  city  estates  called  "  astient  reve- 
nue," (including  lands  and  tenements  in  the  neighbour- 
hood of  Smitbfield)  were,  in  1809,  conveyed  by  the 
corporation  to  truatees  for  certain  trusts,  the  first 
being  ""to  take  the  rents  and  profits  thereof  upon 
trust,  to  pay  thereout  all  costs  which  may  at  any 
time  be  necessarily  incurred  for  the  purpose  of  reco- 
vering and  protecting  the  said  eitates  or  any  of  them, 
and  all  other  charges  connected  with  the  due  execu- 
tion of  said  trusts,'  &«. ;  and  that  the  rents  of  these 
estates  are  portion  of  the  borough  fund  under  the 
3  &  4  Vict  c,  108.  That  the  preamble  of  the  bill  and 
the  134th  section  provided  for  the  erection  of  a  new 
market,  and  that  the  market  company  shall  be  em- 
powered to  levy  tolla  and  sell  shires  thereat,  the  cor- 
poration having  incurred  considerable  expense  in  fitting 
up  a  "green  bide  crane,"  and  keeping  it  in  repair, 
though  it  was  a  free  and  open  market  Under  certain 
circnroatancu  the  Recorder  of  Dublin  was  to  have  the 
power  of  making  rules  and  regulations  for  the  manage- 
ment of  the  new  market  instead  of  the  lord  mayor, 
who  at  present  bad  that  privilege.    Certain  houses 


and  promisee  in  the  neighbourhood  of  SmithfieU,  th» 
leases  of  which  would  full  in  1863  and  1881,  would 
produce  then  an  incnased  rental  to  the  corporation  as 
a  portion  of  the  "  antient  revenue  "  of  about  S0002.  per 
anoimi  in  case  the  proposed  bill  was  not  pasMd ;  that 
the  bill  came  before  the  select  committee  on  the  ISth' 
March  ;  the  evidence  given  against  it  on  behalf  of  the- 
corporation  was  produced,  the  promoters  having  con. 
eluded  theirs,  and  the  corporation  now  relied  on  aor 
opposition  before  the  Lords.  That  the  majority  of 
the  corporation  believed  the  proposed  bill  to  be  detri- 
mental to  the  interests  of  the  ratepayers,  and  of  the 
property  held  by  the  corporation  in  trust  for  the  citi- 
zens, subversive  of  their  own  statntabls  rights;  ind 
that  a  public  nuisance  would  be  created  by  the 
passage  of  cattle  throngfa  the  city  if  it  should  paa. 
And  farther,  that  0.  W.  H.  was  engineer  to  the  Omt 
Southern  and  Western  Railway  Company,  whose  tnSe 
would  be  much  increased  by  the  establishment  ol  tk« 
proposed  market ;  that  the  relators  were  imcannecteA 
with  the  cattle  trade,  and  that  the  present  nuikit 
was  sufficiently  oommodions ;  or  if  any  alteration  were- 
needed  in  it,  that  the  corporation  would  cany  tb«B 
out  according  to  plans  already  prepared  by  thrir  engi- 
neer for  that  pnrpoee. 

Anutrong,  Serjt  (with  bim  Malleg  and  (TDrit- 
colt),  moved  to  make  absolute  the  order. — By  the 
13Ist  section  of  die  3  &  4  Vict  c.  108,  any  sur- 
plus funds  that  may  remain  in  the  hands  of  the- 
corporation  after  defraying  all  neceasary  expenses,  ai» 
to  be  applied  to  the  improvement  of  the  city.  This 
enactment  is  explicit  and  peremptory  ;  and  it  is  no 
matter  with  reference  thereto  whether  the  revenue  of 
the  corporation  is  likely  to  be  lessened,  or  any  incon- 
venience occasioned  to  others  by  reason  of  the  passing 
of  the  bilL  The  real  and  only  question  before  the 
court  is  can  the  corporation  travel  ont  of  the  words 
of  the  Act?    Counsel  relied  on 

Rothvdl  V.  The  Borough  of  Dublin,  IS  Ir.  L. 

Rep.  206. 
LautoH,  Q.  C,  Solicitor- Gtneral  and  C.  Barry, 
Q.  C.  contra. — The  corporation  in  this  case  are  only 
opposing  a  bill  which,  if  it  pass,  will  reduce  their 
revenues  considerably :  and  in  so  doing  they  ate  only 
protecting  their  property.  They  are  acting  just  s> 
they  might  in  case  tbey  proceeded  by  ejeotmait 
against  anyone  who  held  possession  illegally  of  theii 
property,  and  tbey  are  obliged  to  preserve  the  pro- 
perty entrusted  to  tbem : 

Beg.  V.  Tht  Conmi*$iotur$  cf  Stwtn  far  Ifor- 

folk,  15  Q  B.  549 ; 
Tht   Atlorneg-GenercJ   v.  Etuthh,    II    Hare, 

205; 
TTu  Altomeg-General  v.  The  ifagor  tffNorwiA, 

3  Hyl.  and  Craig ; 
Tht  Attomtg-Gmeral  v.  Antbrtw$.  S  H'N.  t^  Q. 

225. 
Lefrot,  C.  J. — We  are  all  of  opinion  that  w» 
should  not  make  absolute  the  conditional  order.  The 
corporation  have  voted  money  to  oppose  a  bill  which 
was  being  promoted  in  Parliament  It  appears  they, 
or  a  majority  of  tbem,  believe  it  to  be  detrimental  t» 
their  interests  that  it  should  become  law,  and  we  must 
be  satisfied  that  the  orders  they  have  made  with  re- 
ference to  it  are  invalid  before  we  can  issna  the  oar- 
tiorari.  There  was  no  deceit  in  theee  orders,  and 
there  was  nothing  on  the  face  of  them  to  render  tbem 
invalid  as  orders  to  oppoee  a  bill  brought  into  Par- 
liament. The  gist  of  the  bill  was  to  obtain  a  new 
cattle  market,  and  a  new  crane  for  the  sale  and  weigh- 
ing of  hides;  with  respect  to  tbe  market,  tbey  were, 
by  the  coorse  they  took,  only  exercising  their  common 
law  right  It  was  their  daty  to  oppoee  the  bill,  as 
it  was  attended  with  prejudice  to  the  interests  of  the 
citisena  of  Doblin,  inasmacb  aa  the  property  of  the 
corporation  itself  would  be  serioosly  injured ;  and  is 
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is  to  b«  laid  that,  under  these  circnnutances,  thcv 
wen  to  i«  preclnded  from  appearing  before  Parlia- 
■eiit  te  oppoM  the  bill  ?  What  could  be  more  fair 
md  jost  than  that  they  should  appear  before  the 
HoQM  of  Lords  ?  The  dread  of  iojar;  to  their  pro- 
prtj  appears  to  me  a  fair  ground  fur  their  raiaiog  a 
a  nra  of  money  to  protect  it.  Tbie  ia  not  a  job  of 
tin  s^citor ;  there  is  nothing,  suspicions  on  the  face 
«f  it.  With  respect  to  the  crane,  the  bill  goes  to  the 
ieogUi  of  abolishing  it ;  the  cnrporation  derived  a 
mteone  nnder  it,  and  they  would  have  been  deprived 
«(  this  as  well  as  of  a  considerable  part  of  their  pro- 
perty. If  the  reversion  in  expectancy  which  the  cor- 
portfioo  were  entitled  to  were  not  to  fall  in  for  a 
gmt  nunher  of  yeans,  the  opposition  to  the  bill  pre- 
jn&iag  inch  reversion  might  be  considered  s  speeu- 
Istioo ;  bat  that  is  not  the  case  here.  Some  of  the 
lens  will  fall  in  nest  year,  and  there  is  a  safHcient 
sad  inbetaDtial  ground  lor  justifying  the  corporation 
io  likiog  measures  to  resist  this  bill  in  passing  through 
Parliament.  On  the  whole  there  appears,  in  my 
epoioo,  snfBcient  reason  for  refusing  to  make  absolute 
tbt  conditional  order. 

O'Bbiex,  J. — I  am  also  clearly  of  opinion  that  the 
order  aiioald  be  refused.  The  3  &  4  Vict.,  nnder  the 
latboiity  of  which  the  corporatiou  disposed  of  the 
Rati  and  prufits  of  their  property,  provides  that  the 
futies  to  whom  the  property  uf  the  corporation  are 
estnisted  as  trustees,  shall  refund  themselves  all 
eipenses  they  incnr  in  protecting  such  property ;  and 
I  thiak  we  should  be  slow  in  putting  a  construction 
« the  Act  which  has  not  yet  been  put  on  it.  The 
daciiion  in  the  case  quoted  does  not  affect  this  case. 
Wbcte  it  is  not  a  speculative  opposition,  but  that  a 
•rioos  injuiy  is  apprehended  from  a  bill  passing 
ttron^  Parliament,  the  opposition  given  to  it  hy  the 
enrporation  is  a  legitimate  exercise  of  their  powers.  It 
nsuOcieiit,  for  tliis  purpose,  to  show  that  it  was  the 
■■tenst  of  the  people  of  Dublin  that  they  should  resist 
the  biU.  The  question  is  with  respect  to  the  pro- 
toaioa  of  the  Smithlield  property,  and  is  not  a 
•pecalatire  one;  not  that  the  property  is  to  become 
tbeiisia  1881,  but  the  resoU  of  the  opposition  will 
affect  their  property  next  year.  If  this  bill  passed, 
ttt  Becorder  might  take  the  place  of  the  Lord  Mayor, 
*bo  pow  makes  rules  and  regulations  for  the  carrying 
oi  of  aJI  the  markets  in  Dublin.  Is  it  not  consistent 
«itb  the  provisions  of  the  Act  of  Parliament  that  they 
shoald  protect  the  property  left  to  them  ? 

Hatm,  J. — ^Tbe  decision  of  this  court  is  not  6nal; 
dt  the  iict  give*  us  the  authority  to  dedde  the  qnes* 
tinhtte  at  issue  ;  and  all  that  we  have  to  do  is,  to 
sn  whether  in  administering  the  rights  bestowed  on 
Dm  corporation,  this  may  be  a  proper  application  of 
the  limds  placed  at  their  disposal.  Many  reasons  have 
hm  given  why  it  should  be  considered  so,  but  I  hold 
I7  thrir  right  to  protect  their  property.  Where  a 
poblie  body  gets  property  for  public  purposes,  they 
kai«  a  right  to  protect  and  defend  that  property ;  and 
if  it  woe  shown  that  that  property  was  likely  to  he 
iajved  by  any  measure  this  would  be  suSdent  indi- 
<atioa  to  them  that  they  should,  hy  opposing  it, 
fntect  and  defend  that  property.  Some  of  the  cor- 
pwation  property  will  fall  oat  of  lease  next  year,  and 
I  of.  it  in  nineteen  years ;  and,  on  the  principle  of 
benevolence,  I  hold  that  it  should  be  pre- 
If  this  court  does  not  give  satisfaction  to  the 
idaton,  they  can  go  elsewhere. 

FnzoKBALD,  J. — We  are  satisfied  that  the  intended 
tt  via  Ukcly  to  injure  the  property  of  the  corpora- 
iioi,    and   that  tbcr   opposed  it   in  the  legitimate 
"n  rf  their  privileges. 


M«.a05. 


Suliitial  <Somintttee  of  tge  IPnbs 
<Sounctl. 

Beported  by  Jahxs  Patkrsox,  Esq.,  of  the  Middle  Temple, 
Barrlstcr-at-Law. 

Wedaaday,  July  22. 

(Present— The  Bight  Hon.  Lord  Kirgsdowx,  Kjiiobt 

Bbuce,  L.  J.  and  Tubneb,  L.  J.) 

HOTCBUiOS  V.  NVBES. 

Sale— Stoppage  in  trantiUt — Agent  stopping  goods — 
AiUhoritu  0/ agent  tent  off,  but  not  received  before 
goods  arrived — Rescission  of  contract — Implied 
consent  to  rucind. 
A.,  residing  at  Jamaica,  had  viritlen  ts  P.  for  a  cargo 
of  goods,  which  P.  shipped  from  Baltimore  on  iSlh 
March.  On  29<A  March  R.,Jinding  his  insolvency 
imminent,  tcrote  to  N.,  of  Jamaica  (who  vms  a 
general  agent  of  P.  ia  the  island),  authorising  N. 
to  lake  dtarge  of  the  cargo  on  arrival  for  the  benefit 
of  P.,  and  wrote  P.  as  to  what  he  had  done,  ar,d 
offering  to  rescind  the  contract.  On  Sltt  March 
S.  was  declared  bankrupt.  On  I6lh  April  P. 
received  the  notice  from  It.,  and  sent  a  power  of 
attorney  to  N.  to  act  fully  fur  P.  On  the  cargo  ar- 
riving on  2lst  April,  N.  look  possession  of  the  cargo. 
The  official  assignee  of  R.  then  demanded  it  on  be- 
half of  the  estate.  On  Glli  Mag  X  received  the 
power  of  attorney  sent  by  P. 
In  an  action  by  the  official  assignee  against  K.for  the 

cargo : 
Held,  that  at  P.,  the  im/Mui  vendor,  could  on  2I>( 
April  have  stopped  the  cargo  in  trantitu,  X,  as  hit 
agent,  effectually  did  so  in  P.'s  name,  and  that  the 
letter  f mm  P.  to  N.  sent  on  IGth  April,  though  not 
receivrd  tiU  6th  May,  was  a  sufficient  warrant  to 
establith  N.'t  agency  to  represent  P.  in  the  cireum- 
slanctt. 
Semble,  even  though  there  had  been  no  stoppage  in 
transitu,  the  offer  of  R.  to  retcind  the  contract 
before  his  insolvency  may  be  taken  to  have 
been  impliedly  assenttd  to  by  P.,  and  therefore  the 
contract  being  rescinded,  the  goods  belonged 
to  P. 

This  was  an  appeal  from  the  judgment  of  the 
Supreme  Court  of  Jamaica  in  a  suit  commenced  in 
that  court  in  the  mouth  of  June  1861,  by  the  pit. 
(the  now  app.)  against  the  defts.  (the  now  reaps.),  to 
recover  the  value  of  oertaiu  goods  claimed  by  the  app. 
00  behalf  of  the  creditors  ^  Moses  Eamos,  an  insol- 
vent debtor. 

Moses  Ramos,  before  and  at  the  time  of  bis  insol- 
vency, carried  on  business  as  a  merchant  at  Kingston 
in  Jamaica,  under  the  style  of  "  M.  Ramos  and  Co.," 
and  the  resps.  also  carried  on  business  as  merchants  at 
the  same  place  under  the  style  of  "  Nunes  Brothers." 
The  form  of  action  was  trover,  and  the  pleadings 
were  to  the  following  effect : — ^Tbe  first  count  of  the 
declaration  stated  that  Moses  Ramos  before  he  became 
insolvent,  waa  the  owner  of  the  goods  in  question,  and 
that  before  the  insolvency  the  defts.  wrongfully  con- 
verted them  to  their  own  use. 

The  second  was  a  similar  count,  staUng  the 
property  in  the  goods  at  the  time  of  the  wrongfiil  oon- 
versiOD  to  be  in  the  pit.  as  official  assignee. 

The  defts.  merely  pleaded  "  not  guilty,"  which  plea, 
according  to  the  laws  then  in  force  in  the  island  of 
Jamaica,  put  in  issue  both  the  wrongful  convetiion 
and  also  the  title  to  the  goods. 

The  cause  came  on  to  be  tried  on  the  4th  July  1861, 
before  the  Chief  Justice  of  the  Supreme  Coiut. 
The  material  facts  of  the  case  were  as  follows : — 
On  the  29th  Feb.  I860  Hoses  Ramos  ordered  iirom 
Messrs.  Pearca  and  Gray,  who  were  merchants  at 
Baltimore  and  had  dealt  with  him  previously  in  tbs 
same  way  of  business,  a  quantity  of  goods,  consisting 
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principally  of  drj  proriaiom,  to  be  shipped  to  him, 
at  bis  riak  and  expense,  from  Baltimore  to  King- 
ston. 

On  the  28th  March  following  this  cargo  waa  dniy 
shipped,  and  sent  from  Baltimore  to  Kingston  in  the 
brig  Condor,  accompanied  bj  a  letter  with  a  bill  of 
lading  and  an  inroice  of  the  goods  in  the  usual  form, 
the  iuToice  being  made  out  to  M.  Bamoa  and  Co.,  and 
the  goods  being  deliverable  by  the  terms  of  the  bill  of 
lading  at  the  port  of  Kingston  to  Messrs.  M.  Ramos 
and  Co.,  or  his  aaugns,  he  or  they  paying  freight 
thereupon. 

The  shipment  took  place  upon  such  terms  and  under 
such  circumstances  as  clearly  to  pass  the  property  in 
the  said  cargo  to  M.  Bamos,  subject  only  to  any  right 
stoppage  VI  tratuilu  which  might  arise  in  favour  of 
Messrs.  Pearea  and  Gray. 

On  the  Slst  March  1860,  and  whilst  the  Condor 
was  on  her  voyage  to  Kingston,  a  fiat  of  insolvency 
issned  against  M.  Bamos,  and  the  pit.  was  then  duly 
appointed  the  offioial  assignee  of  all  his  property,  real 
and  personaL 

By  the  S5th  section  of  the  Act  of  Assembly  of 
Jamaica,  1 1  Vict.  c.  28,  the  whole  of  the  property  of 
an  insolvent  debtor,  real  and  personal,  is  vetted  in  his 
official  assignee  immediately  upon  the  fiat  of  insolvency 
being  duly  issued. 

Meanwhile,  on  the  28th  March,  a  firm  of  merchants 
in  Kingston,  who  acted  there  aa  general  agents  of 
Messrs.  Pearoe  and  Gray,  sent  a  letter  to  them  of  that 
date,  announcing  the  failure  of  M.  Bamos  and  Co.,  and 
ofiering  to  do  everything  in  their  power  to  protect 
their  interests  on  the  arrival  of  the  Condor. 

A  similar  letter  was  also  sent  to  Messrs.  Pearoe  and 
Gray  by  the  reaps.,  who  had  transacted  some  little 
business  with  them  previously  to  the  month  of  Feb. 
1860.  In  that  month  Mr.  Gray  was  staying  for  a  few 
days  at  Kingston,  and  being  well  acquainted  with  Mr. 
Balph  Nnnes,  one  of  the  partnen  in  the  resp's.  firm, 
he  made  some  inquiries  of  him  wilh  reference  to  the 
insolvency  of  M.  Ramos  and  Co.,  and  requested  him  to 
keep  Messrs.  Pearea  and  Gray  generally  informed 
•bout  the  state  of  the  parties  in  Jamaica,  which  Mr. 
Unnes  promised  to  do. 

On  the  29lh  Marob,-  Ramos  himself  wrote  a  letter  to 
Messrs.  Pearoe  and  Gray,  informing  them  of  bis  failure, 
and  stating  that  he  thongbt  the  most  fair  and  hononr- 
able  way  of  ad  ing  towards  them  was  by  banding  the 
cargo  which  he  bad  ordered  to  the  resps ,  as  agents  for 
Messrs.  Pearee  and  Gray,  and  that  he  bad  accordingly 
gjven  them  (the  resps.)  a  letter  to  that  eifect. 

This  letter  to  the  resps.  was  dated  the  29th  March 
I860,  and  waa  in  the  following  terms: — 

"  Gentlemen, — We  hereby  agree  and  authorise  you 
to  take  charge  of  (on  arrival  here)  our  expected  cargo 
of  breadstuSs,  &c.,  &c.,  from  Baltimore,  pnt  up  by 
Messrs.  Pearoe  and  Gray,  of  that  place,  and  to  dispose 
of  the  same  to  the  best  advantage  for  tbeir  benefit,  after 
which  to  remit  the  proceeds  thereof  to  them. — We  are, 
your  obedient  servants, 

"  M.  Ramos  and  Co." 
By  tbe  67th  section  of  the  above-mentioned  colonial 
statute  it  is  enacted,  "  That  if  any  person,  in  contem- 
plation of  his  becoming  insolvent,  or,  being  in  insolvent 
circumstances,  shall  convey,  assign,  transfer,  charge, 
deliver,  or  make  over  any  estate,  real  or  personal, 
security  for  money,  policy  of  assurance,  bond,  bill, 
note,  money,  property,  goods,  or  effects  whatsoever,  to 
any  creditor  or  creditors,  or  to  any  persons  in  tnut  for, 
or  to  or  for  the  use,  benefit,  or  advantage  of  any 
creditor  or  creditors,  every  such  conveyance,  assign- 
ment, transfer,  charge,  delivery,  and  making  over 
shall  be  deemed  fraudulent  and  void  as  against  tbe 
official  assignee  of  such  person." 

Messrs.  Pearee  and  Gray  on  16th  April  wrote  to 
Heaars.  Mnnes  as  follows  :— 


"  To  Messrs.  Nnnes  Brothers,  Kingston,  Jamaica. 

"  Dear  Sirs, — ^Asking  your  attention  to  the  accom- 
panying press  copy  of  our  respects,  April  1 1,  we  hsT* 
now  to  own  receipt  of  yonr  esteemed  favonn  26th  and 
20th  ultimo,  with  particulars  relating  to  the  fiulme  <t 
Messrs.  M.  Bamos  and  Co.,  which  we  sincerely  regret. 
We  an  glad,  however,  to  learn  that  his  course  hu  been 
an  open  and  honest  one.     His  yielding  up  everything 
speaks  well  for  his  princlplea  and  views  of  commerdaL 
integrity,  and  doubtlessly  will  matarially  assist  him 
in    recommencing  bunness.     The  coarse  be  ponatd 
in  reference  to  the  cargo  sent  out  by  ns  was  such  ss  we 
anticipated  his  doing,  and  for  yoor  very  prompt  aiid> 
friendly  action  in  the  matter  we  shall  ever  entertain  a 
grateful  appreolation  of  the  valuable  service  rendered. 
The  fact  of  all  the  shipping  documents  being  dated 
after  the  failure  precludes  the  possibility  of  its  coming 
into  tbe  assets,  as  the   asseta  of  tbia  cargo  did  not 
really  exist  at  the  time  M.  B.  and  Co.  failed.     Every- 
thing is  so -clear,  in  our  opinion,  that  we^  do  not  deein< 
it  necessary  to  enter  into  farther  argument  toochisg 
the  matteri  leaving  all  to  yoor  good  management    By 
this   conveyance  we  send   you  power  of  sttoney  te- 
nse in  the  matter  in  caae  of  neoeanty ;  in  diapoaiig  «f 
the  cargo  use  your  own  judgment.     We  should,  how- 
ever, like  to  have  it  realised  and  remitted  for  in  colo- 
nial bank  bllla  as  soon  aa  practieable." 

In  reference  to  this  letter  the  evidence  of  Mr.- 
Gray  was  as  follows,  being  in  the  form  of  intstre- 
gatories,  and  his  answers  thereto : — 

7.  Whilst  in  Kingston,  in  Feb.  1860,  had  yon  any 
conversation  with  the  defta.,  or  with  either  of  thnv- 
and  which  of  them,  in  relation  to  said  Bamos?  If 
you  please,  state  the  same.  Ana.  I  had  a  oonvsna- 
tion  with  the  deft.  Balph  Nnnes,  with  whom  I  vss- 
intimate  and  in  friendly  relations,  and  reqnestad  him 
to  keep  us  posted  sbont  parties  in  Kingston.  ThiS' 
waa  about  the  time  of  tho  writing  of  my  letter  to  Ur. 
Peaice,  of  which  aa  extract  is  already  filed  with  the 
commissioner. 

9.  When  did  yon  first  hear  from  Mr.  Bamcs,  or 
from  any  person  in  bis  name,  that  he  had  fuled? 
And  if  yon  have  any  letter  announcing  such  bifave, 
please  produce  it.  Ana  We  received  on  the  20th 
April  1860  a  commnnication  from  Bamoa  and  Co., 
per  R.  de  Leon,  dated  29th  March  1860,  and  which  is 
now  handed  to  tbe  commissioner. 

10.  Had  you  previously  received  infoimatioD  frem 
any  other  person  or  persons ;  and  if  yea,  when  and 
from  whom  7  Ans.  On  the  16th  April  1860  we  re- 
ceived a  commnnication  from  E.  Lyons  and  Son, 
dated  the  28th  Maroh  1860,  which  is  now  handed  to 
the  commissioner,  and  on  the  same  day,  by  the  same 
muil,  we  received  a  commnnication  ft«m  Mcssn. 
Kunes  Brothers,  dated  26th  March,  I860,  and  which 
is  now  handed  to  the  commiasioner. 

11.  Please  say  whether,  on  the  receipt  of  said  latter 
from  Messrs  Nnnes  Brothers,  your  firm  took  any  and 
what  action  thereon ;  and  if  by  letter,  please  to  pro- 
duce, if  you  can,  a  copy  thereof,  and  state,  if  known  to 
yon,  when  aaid  letter  was  dispatched.  Ans.  Oar  firm 
took  immediate  action  by  addressing  Messrs.  Nnnes 
Brothers,  on  the  same  day,  the  I6th  April  I860,  a 
letter  inclosing  a  power  of  attorney,  and  which  was 
dispatched  on  the  same  day  by  the  Beitry  Aqwob 
We  an  unable  to  supply  a  copy  of  tha  power  ef 
attorney,  but  I  hand  herewith  a  copy  of  onr  letter 
which  inclosed  said  power.  We  intended  to  confirm 
fully  their  acts  aa  our  agents,  and  to  oonfinn  any  verbal 
authority  derived  from  myself  when  I  was  in  the  iaUnd 
in  Feb.  I860. 

12.  When  yon  received  the  letter  from  Msasn. 
Nnnes  Brothers,  already  filed  by  you  with  the  com- 
missioner, wen  yon  surprised  that  they  had  intervened 
in  yonr  behalf  as  your  agents  to  exeraiaa  the  right  of 
stoppage  m  tnmtitu,  or  that  they  were  williiig  to  accept 
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m  ■bindanintat  of  Um  cargo  from  Ur.  Bunas  on 
joa?  AnjL  No,  I  wu  not  nupriMd  thai  tbey  had 
dootn. 

PIC*  lit  intoTogatof/. — ^Voa  speak  of  Mmsis. 
HsiiM  Brothers  as  joor  agents;  please  state  what 
ins  the  nature  and  eztent  oif  their  agency  for  joo. 
Jut.  Prarioos  to  my  arrival  at  the  island  of  wbieh  I 
bsTe  spoken  in  my  examination  in  ohief^  oor  house  had 
bad  limited  business  relations  with  them,  but  expected 
than  to  be  of  extennre  character.  While  there,  my 
(nsenee  lad  to  further  business  relations  with  Nnnes 
Brotkecs,  sooh  as  their  chartering  a  Teasel,  loading  and 
atodiag  her  to  oar  consignment,  ssid  Tassel  being 
•ttoroed  to  thsm  by  ns  with  a  full  oargo. 

2.  Wu  that  the  extent  of  their  agency  for  yon 
■whidi  indnced  yon,  in  yoor  examination  in  chief,  to 
■tffk  of  them  as  yoor  agents  ?  Ana.  They  had  no 
^pedSe  power  to  act  for  ns  in  any  other  case,  not 
sniidpating  sneh  necessity.  We  considered  ihe  agency 
■ntul  at  both  enda.  We  should  hsTe  felt  authorised 
to  set  for  tbem  in  any  similar  emergency,  and  expected 
-them  to  do  the  same  for  us. 

3.  What  kind  of  agency  did  yon  consider  motusl  at 
btth  ends,  and  why  did  yon  so  consi(ler  it  ?  Ans.  In 
Batters  pertaining  to  business,  becanse  there  was 
motsal  confidence  repoaed  by  each  in  the  other. 

4.  Did  yon  repose  in  each  other  any  other  confidence 
than  that  which  was  necessary  for  atteation  to  par- 
ticalar  basioess  eotmsled  by  the  one  to  the  other  7 
Aos.  I  did,  I  think.  I  can  say  we  did,  growing  ont  of 
the  fact  of  onr  intimate  relatione  there.  Mr.  Ralph 
Jisaea  and  I  carried  on  a  priTate  correapondence. 

i.  Did  yon,  before  leaving  the  ialand,  give  Messrs. 
■Sales  Brotben,  or  either  of  them,  any  authority  to  do 
met*  far  yoa  than  to  keep  yon  informed  of  the  condition 
ef  parties  there  during  your  absence;  or  did  yon 
■rapieat  either  of  them  to  do  more  ?  If  yon  answer  in 
tbt  affirmatiTe,  please  state  what  further  you  authorised 
arteqoested.  Ans,  There  wss  no  specific  suthority 
pnm  to  either  party  for  any  purpose.  My  memory 
4ms  sot  aenre  me  sniBeiently  to  give  the  extent  of  any 
vnbai  eammnnieation  bearing  upon  authority. 

On  tbe  Slat  April  the  Condor  arriTed  in  Kingston 
ksrboar  with  th«  cargo  on  board.  Immediately  on  her 
onval,  Ur.  Ralph  Nunes  went  on  board  and  demanded 
6oa  tba  captain  a  package  of  the  cargo,  in  the  name 
ef  tbe  whole,  on  behalf  of  the  shippers  Pearce  and 
^y.  Tba  captain  acceded  to  the  demand,  and  gare 
Urn  a  keg  of  lani,  which  he  accordingly  marked  and 
<ppn(riat«d  with  the  ooncnrrenoa  of  the  captain  and 


Mr.  Kunes  then  returned  and  ordered  the  vessel  up 
to  Kmpton,  and  the  cargo  was  placed  by  the  captain 
at  the  disposal  of  tbe  raps. 

Shsttly  after  this,  a  notice  of  the  app.'s  cUim  to  the 
(■sds  was  given  to  the  Oustom-bonse  autboritiea,  and 
tks  nspa.  were  obliged  to  giTc  to  the  Costom-honse 
sitheritisa  a  bond  of  indemnity  before  they  were 
■Uewsd  to  tske  possession  of  tbem. 

On  the  21st  April,  and  subsequently  on  the  9th 
M^,  whilst  tbe  goods  were  in  the  rasps.'  possession,  a 
danaadrf  thsm  was  made  on  behalf  of  the  app., 
bat  tbe  raapa.  declined  to  giro  them  np;  and  they 
nbseqnsatly  (on  tbe  Uth  May)  sold  them  for  the 
MB  ef  17011  Ut. 

Tlw  iettsta  of  Usssrt.  Lyons  and  Co.,  and  of  the 
im*.  dated  tlie  S8th  Msrch,  reached  Messrs.  Fearoe 
*M  Glr^  en  tbe  16th  April ;  and  on  the  aame  day  tbe 
Isttsr  eisentsd  and  sent  the  power  of  attorney  to  Mr. 
B4H;  Hoea  above  alluded  to. 

nis  power  of  attorney  arrived  at  Kingston,  and  was 
**Mmd  by  the  resp.  on  the  Sth  May. 

The  Isttar  of  M.  Samoa  and  Co.,  dated  the  S9th 
luRb,  nachad  Messrs.  Psane  and  Gray  on  the  20th 
April 

lbs  main  coataatioo  at  tb«  trial,  m  tba  part  of  the 


defts.,  was  that  the  property  in  the  goods  never  passed 
to  the  pit.,  inasmuch  as  the  defts.  bad  a  right  to 
stop  the  goods  M  trantUu,  or  otherwise  to  retake 
possession  of  tbem  in  tbe  luune  of  Messrs.  Pearce  and 
Gray  tbe  consignors. 

Tbejury  found  a  verdict  for  the  plL,  for  I70R  14s., 
leave  being  reserved  for  the  defts.  to  mors 
to  set  aside  that  verdict  npon  several  grounds: 
first,  the  action  was  misconceived,  and  there  was  no 
conversion  ;  secondly,  that  at  the  time  of  the  demand 
tbe  goods  were  not  in  possession  of  defts.,  so  as  to  be 
by  them  delivered  to  the  party  demanding ;  thirdly, 
that  there  was  no  evidence  that  the  terms  of  the  agree- 
ment were  ever  complied  with ;  fourthly,  tliat  no  pro- 
perty in  the  goods  ever  psssed  to  the  official  assignsa 
under  the  circumstances  proved :  or  for  a  new  trial, 
because  the  verdict  was  contrary  to  law,  contrary  to 
eridence  and  against  tbe  weight  of  evidence. 

Caugill,  J.  gave  the  following  opinion: — The  two 
main  points  insisted  on  were,  first,  that  there  was  » 
stoppage  in  tnuuitu ;  and  secondly,  if  not,  tbers  was  a 
valid  rescission  of  the  contract  by  Ramos.  With  regard 
to  the  stoppsge  in  tramitit,  the  case  of  Bird  v.  ^rowii, 
4  Ex.  '8G,  so  closely  resembles  thif,  that  I  am  tmablo 
to  distinguish  between  them.  In  that  case,  as  in  this, 
there  was  a  stoppage  by  an  authorised  agent  in  both 
cases ;  there  was  a  subsequent  ratification  by  the  prin- 
cipal, lu  deciding  that  ease.  Pollock,  C.  J.  observes, 
"  the  doctrine  (ommt  raMibitio  rttrokabittir  et  maif 
data  aquiparatury  most  be  taken  with  the  qualifi- 
cation tiiat  the  act  of  ratification  must  take  place  at  a 
time  and  under  circnmatancea  when  the  ratifying  party 
might  himself  have  lawfully  dona  the  act  which  be 
ratiSea.  As  in  that  case,  so  in  this,  the  ratification 
did  not  take  pUce  till  after  the  right  to  enforce  it  had 
ceased.  This  ground  I  think  fails.  As  to  tba 
rescission  of  ths  contract  by  Ramos  before  his  insol- 
vency, I  feel  much  greater  difScnlty,  but  I  think,  being 
guided  by  tlie  decision  in  .itti/is  v.  Banoick,  1  Str.  165, 
and  the  eases  subsequently  decided  npon  it,  that 
Ramos  never  came  into  possession  of  the  goods  befon 
his  insolvency,  and  that  his  refnssl  to  receive  them  pre- 
vented tbe  official  assignee  from  baring  any  right  over 
then.  In  Harmon  v.  Fither  Lord  Mansfield  is  re- 
ported to  have  said  that  the  judgment  in  Atiiiu  T. 
Barwiek  was  right,  though  the  reasons  as  reported  by 
Strange  were  wrong,  that  the  true  gronnd  was  that  tho 
trader  very  honestly  refused  to  accept  the  goods,  snd 
returned  them.  In  8aUe  v.  Fidd,  5  T.  B.  402,  the 
assent  to  tbe  vendor's  coontermand  was  not  received 
till  after  the  gooda  had  been  attached,  and  yet  it  waa 
conndered  sufficient.  In  Smith  v.  Field  the  dedsion 
was  different,  because  it  was  gathered  from  an  act  of 
the  vendors  that  (though  afterwards  desirous  to  do  so) 
they  had  refused  at  first  to  renounce  the  contract.  In 
UiUt  V.  Btdl,  2  B.  &  P.  457,  the  bankrupt  before 
returning  tbe  goods  had  been  in  poasession  of  them  for 
some  time,  which  makea  a  distinction  between  that  and 
the  present  case.  In  Haatkey  v.  Eca-U  the  banknipt, 
though  apparently  desirous  of  returning  the  goods,  bad 
in  fact  never  done  so,  but  had  by  ths  advice  of  his 
solicitor  kept  them.  In  fact  Atkmi  v.  BwneieJe, 
thoogh  questioned,  has  never  been  overruled,  but 
alwaya  acted  on ;  and  I  cannot  aee  any  distinction 
between  the  present  case  and  Atkiiu  v.  Barwiek  to 
justify  isy  now  coming  to  a  contrary  deciaion.  I 
think,  therefore,  that  although  tbe  abipping  the  gooda 
with  tbe  bill  of  lading  on  the  27th  or  29th  of  March 
waa  sufficient  to  vest  the  property  in  the  gooda  in 
Ramos,  his  letter  of  the  29th  renonnoing  the  goods  wsa 
sufficient  to  prevent  the  property  passing  to  the  official 
assignee,  as  stated  in  the  fourth  ground  of  nonsuit, 
and  as  the  circnmatancea  came  oat  folly  in  Bamoa* 
evidence  and  latter  as  part  of  the  plt.'s  case,  the  nlo 
for  a  nonanit  most  be  absolute. 

KcB,  J.,  OS  to  the  point  of  rescission,  gav*  tba 
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following  opinion : — In  leference  to  this  inqnity  it  is 
to  b«  obserrgil  that  the  queatisn  saenu  wbollj  to 
depend  upon  whether  Atkim  t.  Banoick  and  Saltt  t. 
lield  are  to  be  taken  as  snbeisting  authorities.  For  if 
tbe7  an,  there  appears  no  farther  room  for  diseassioo. 
Befeiring  to  the  cases  in  qnestion,  Chambre,  J. 
remarks,  in  Rkhardtim  r.  Goa,  the  qnestion 
whether  the  contract  was  rescinded  is  the  principal 
qnestion  to  l>e  considered.  It  may  be  obsenred  that 
the  case  of  Atkins  r.  Banoick  has  stood  Teiy  near  a 
centnrf,  and  thongh  it  has  been  mnch  commented  on 
yet  its  anthoritj  has  in  the  main  been  preserved.  It 
is  tme  that  there  are  some  very  peculiar  circumstances 
in  that  case :  seventeen  dnjs  intervened  after  the 
goods  had  been  sent  out  of  the  possession  of  the  con- 
aigoees  before  anj  notice  was  given  to  the  consignors 
of  their  intention  not  to  accept  them,  and  it  does  not 
appear  that  the  person  to  whom  the;  were  sent  had 
any  connection  with  the  consignors.  Perhaps,  there- 
fere,  if  a  ease  precisely  similar  to  Atkint  v.  Barvick 
ynn  now  to  arise  it  would  not  receive  the  same  deci- 
^on.  Sinoe  the  time  when  that  decision  took  place  a 
new  distinction  has  arisen  respecting  preference  given 
to  one  creditor  over  the  rest  in  contemplation  of  bank- 
rnptcy,  and  perhaps  that  distinction  would  have  been 
•nffioient  to  set  aside  the  transactions  in  that  case ; 
bnt  the  objections  do  not  rest  here,  for  when  the  con- 
signees had  sent  away  the  goods  the  bankmptcy  bad 
taken  place.  Under  these  circumstances  it  might  be 
difficult  now  to  support  the  case  as  it  was  then 
decided ;  and  it  is  remarkable  that  when  this  case  has 
been  mentioned  on  various  occasions  it  has  constantly 
been  found  fault  with,  and  yet  the  judges  have  never 
particularly  stated  the  parts  with  which  they  qnarrelled, 
but  have  always  confirmed  the  case  npon  the  whole, 
anil  bolden  the  decision  to  have  been  right.  One 
main  point  was  this,  that  the  coort  would  presume  an 
assent  on  the  part  of  the  consignors ;  and  in  that  case 
it  wss  necessary  that  they  ahonld  do  so,  for  the  con- 
signors had  no  opportunity  of  expressing  their  assent 
until  nineteen  days  after  the  goods  were  sent  away, 
and  two  days  after  the  act  of  bankruptcy  had  taken 
place.  In  the  same  case  the  fallowing  was  the 
language  of  Lord  Alvanley :  "  It  is  singnlar  that  the 
case  of  AHant  r.  Baneick  should  have  been  so  often 
cited  with  disapprobation  and  never  overturned,  hot  that 
different  judges  should  have  supposed  it  to  proceed  on 
different  grounds.  The  tme  ground,  however,  seems 
to  be  that  mentioned  by  Lord  Mansfield  and  Lord 
Kenron,  that  the  goods  had  never  been  accepted  by 
the  trader.  Had  the  packer  in  the  case  of  Salle  v. 
/'MUsetupalien  for  his  general  balance,  that  would  have 
been  precioely  this  case.  But  in  that  case  the  vendee 
had  previous  to  the  receipt  by  the  packer  oonnter- 
manded  the  goods,  to  which  countermand  ihe  vendor 
assented,  after  an  attachment  had  issued,  though  the 
goods  were  in  fact  depouted  with  the  packer,  which 
ought  not  to  have  been  so  deposited ;  and  the  only 
question  was,  whether  the  property  reverted  to  the 
Tender  so  ss  to  avoid  the  intermediate  attachment  of 
the  creditors."  Of  Atkint  v.  £dnotci,,'Lord  Kenyon, 
assuredly  no  mean  authority,  observes,  in  the  case  of 
BaU  V.  Ktatt,  reported  in  the  second  volume  of 
East:  *'The  verdict  is  now  moved  to  b«  set  aside 
on  the  aathority  of  Atkita  v.  Barwiek,  which  is 
contended  to  be  in  poiot  for  the  defts.  Certainly  the 
cases  do  approach  each  other  a  little ;  bnt  of  that  case 
I  must  observe,  that  I  never  heard  it  quoted  withont 
aome  comment  upon  the  law  of  it.  Each  gentleman 
at  the  bar  finds  fault  with  it  in  his  turn.  In  my 
opinion  Lord  Mansfield  has  extracted  the  tme  ground 
on  which  that  judgment,  if  it  did  not  prooeed,  ooght 
to  have  proceeded,  namely,  that  the  trader  finding 
himself  in  a  failing  condition  vny  honestly  did  not 
accept  the  goods,  but  returned  them ;  and  if  the 
tfxtiM  w*n  not  aooepted  that  judgment  was  right,"  In 


the  ca«e   of  Bartrmn  t.   Fartbrolka;  Best,  C.  J, 
says:  "I  do  not  go  the  whole  length  of  the   posi- 
tions laid  down  in  Atkint  v.  Banoick,     It  is  suffident, 
however,  if  we  should  have  decided  in  the  same  mj, 
though  not  entirely  for  \b»  same  reasons.    That  wu  a 
case  of  bankraptey,  and  it  should  be  said  for  Pratt, 
C.  J.  that  the  doctrine  toneldag  matters  done  in  oeo- 
templation  of  bankraptey  was  subsequently  introdoeed 
into  Westminster-halL     The  case,  however,  wss  con- 
firmed   by   Saltt    v.   Field,  where  the  property  of 
goods  bought  by    an    agent    for    the    vendee,   and 
delivered   by  him  to  the  vendor's  packer,  in  whoe* 
hands  they  ware  attached   by  the  vendor's  ereditois, 
was  held  to  revest  in  the  vendor  so  as  to  avoid  the 
attachment,   by  the  vendee's  having    oountermandtd 
the  purchase  by  letter  to  his  agent,  dated  before  aodi 
delivery,  though    not    received    till    afterwards,   the 
vendor  assenting  to  take  back  the  goods."    Upon  these 
extracts,  and  the  reasoning  therein,  I  cannot  con^e  to 
any  other  conclusion  than  that  the  ease  of  Alkiiu  v. 
Barwiek  must  be  considered  as  still  a  valid  aotbsrity. 
What  remains,  therefore,  is  to  apply  it  with  the  con- 
firmatory case  of  Saltt  v.  FitU  to  the  transactin 
before  us.    That  Bamoa  and  Co.,  by  their  letter  of  the 
29th  March,  offered  to   rescind  the  contract,  and  that 
while   it  was  still  in  their  power  to   do  so,  I  ban- 
already  stated  to  be  my  opinion.    That  the  consent  of 
the  consignors  may,  if  oeoessary,  be  presumed  under 
the  circumstances,  is,  I  think,  also  no  more  than  the 
authorities  warrant.     But  it  is  not  nticessary  to  pre- 
sume consent,  for  consent  was  actually  given,  and  that 
within  a  period  which  the  decisions  hold  to  be  suffi- 
cient for  that  pnrposs.    By  their  power  of  attomn' 
to  the  defls.  Pearce  and  Gray  consented  to  take  back 
the  goods,  and  thongh  that  consent  waa  not  given,  sod 
of  ooone  did  not  arrive  in  this  island,  till  after  the 
demand  by  the  pit.,  yet  the  ease  of  Saltt  v.  FiM  is 
an  authority  that  thia  is  not  too  late.     I  would  t»- 
mark,  in  conclusion,  that  we  are  not  here  concerned 
with  that  dass  of  caaes  of  which  Ball  v.  Neatt  may 
be  taken  as  a  sample,  where  the  goods  have  ben 
received  and  kept  by  the  vendee  for  a  oonsidecaUe 
time,  and  in  relation  to  which  a  different  mle  of  Uw 
undeniably  applies.    Ramos  and   Co.   never  received 
the  goods,  and  in  presence  of  their  insolvency  at  once 
determined   to  renounce  the  contract.     Being,  there- 
fore, of  opinion  that   this  contract  was   rescinded,  I 
think  that  the  pit.  was  not  entitled  to  reoorer  in  this 
case. 

From  that  judgment  the  present  appeal  was 
brought. 

Lush,  Q.C.  and  Garth,  for  the  app.,  contended  that 
the  property  in  the  goods  having  since  pasaed  to  Ramos, 
he  had  no  right  or  power  to  rescind  the  contraot  with 
Pearce  and  Gray  withont  their  consent.  The  property 
in  the  goods  remained  in  Ramos  up  to  bis  insolvency, 
and  then  passed  to  the  pit.  as  his  official  assignee. 
Even  supposing  the  transaction  between  Ramoa  and  the 
defts.,  or  the  letter  from  Ramos  to  Pearce  and  Gray,  to 
be  a  retransfer  of  the  goods,  such  retransfer  irould  be 
void  under  the  67th  section  of  the  etatute. 

Collitr,  Q.C.  and  ilacktioa,  for  the  reaps.,  contendid 
that  Ramos  refused  to  accept  the  goods  before  his  in- 
solvency, and  thus  there  was  a  valid  rescission  of  the 
contract.  The  reaps,  had  snfficient  snthority  fmn 
Pearce  and  Gray  to  take  back  the  goods  and  rescind 
the  contract.  At  all  events  the  agency  of  the  naps, 
was  complete  before  the  atoppage  in  trmuitu,  and 
Pearce  and  Gray  validly  stopped  the  goods  in  (roastta. 

Cur.  adv.  mil. 

Lord  KiiioSDOwH. — This  appeal  is  from  a  judg- 
ment of  nonsuit  directed  by  the  Sapremo  Court  of 
Jamaica  to  be  entered  in  an  action  of  trover  after  a 
verdict  for  the  pit.,  evidence  on  each  side  having 
been  adduced  before  the  jnry,  and  leave  having 
been   by    tha  learned  jodga   who  triad   the   cans* 
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iwerred  to  tbe  defts.  to  move  for  a  nonnnit.  It 
appears  to  their  Lordsliips  clear  upon  th»  evidence 
tiut  on  the  21at  April  1860,  in  the  circamslancea 
ia  which  Bamos,  the  purchaser  from  Pearce  and  Gray, 
the  nnpaid  rendors  of  the  goods  in  question,  then 
tfood,  Heasra.  Pearce  and  Gray  bad  a  right  to  stop 
thoie  goods  in  tramitu,  and  that  if  the  step  which  on 
Ost  day  Mr.  Ralph  Nanes  took,  as  sUtrd  by  him  in 
Us  testimony  (testimony  which  their  Lordships  believe), 
eoght  to  b«  considered  to  have  been  taken  by  him  on 
US  part  of  Messrs.  Pearce  and  Gray,  as  effectually  for 
all  pnrposM  now  material  as  if  Messrs.  Pearce  and 
Qti^  had  then  themselves  taken  those  steps  personally, 
tt«»  WIS  a  rightful  and  sufficient  stoppage  in  tratu- 
«C  anaable  against  Mr.  Ramos  equally  and  the 
jwssnt  app.,  and  tbe  appeal  most  fail.  Ought  then 
HMse  steps  to  be  considered  as  having  been  so  taken  ? 
THidr  Lordships  are  of  opinion  that  this  qnesion  mnst 
be  sniwered  in  the  affirmative.  Together  with,  if  not 
ndepsodently  of,  the  evidence  of  general  agency  given 
by  Mr.  Ralph  Nunes  and  by  Mr.  Gray,  their  Lordships 
Wnk  that  the  ktter  of  Messrs.  Pearce  and  Gray,  of 
tie  16th  April  1860,  though  not  received  in  Jamaica 
anta  the  early  part  of  May  1860,  was  sufficient  to  war- 
nut  for  all  purposes  what  was  done  there  as  on  behslf 
«  Messrs.  Pearce  and  Gray  on  the  21st  April  1860. 
Upon  the  whole  of  tbe  materials  before  their  Lord- 
Mips,  they  are  of  opinion  that  a  rightful,  a  valid  and 
«  e«iotnal  stoppage  m  traiuilu  by  Messrs.  Pearce 
•M  Gray,  through  their  agent,  was  proved  in  the 
Mion  to  have  taken  place  on  the  Slst  April  1860, 
2.  '^w  ***''"  «0'>»«?>'™t'7  ^na  wholly  gronnd- 
»  We  may  add  expressly  with  regard  to 
■"Piaie  m  tratuitu,  as  distinguished  from  resds- 
■eo  of  the  contract  of  purchase,  that,  in  our  opinion. 
Hie  Isognag*  of  the  power  of  attorney,  accom- 
Prajuig,  M  it  did,  the  Utter  of  16th  April,  did  not 
pntent  Mr.  Nunes  from  acting,  or  lessen  his  power  of 
•oing,  for  Messrs.  Pearce  and  Gray,  by  stoppine  in 
*«««».^^   The   expressions    "to  stop   the   g^dl  m 

^l^*"  M  XT  "  *"  '"*P  ""  *»^''  »'»  tran'i'K  are 
•Mil  in  Mr.  Nnne's  evidence,  and  we  are  of  opinion 
JMt  he  meant  to  stop,  and  did  stop,  the  goods  in 
^itu.  It  was  said,  that  the  rights  of  the  resps.,  or 
neir  grounds  of  defence,  onght  to  be  considered  ss 
».tncted  by  the  finding  of  the  jury;  but  their  Lord 
"ips  do  not  see  any  foundation  for  that  contention,  or 
ftr  My  aUegation  that  tbe  views  of  the  evidence  which 
™*»ve sUted  ourselves  to  take,  are  not  open  here,  or 
»«n  not  open  to  the  court  whose  decision  is  under 
•fpeai.  Much  stress  was  Uid,  in  the  argument  on 
4  p  'Wl»  P"».  npon  the  case  of  Bird  v.  Brown, 

tx.  By  what,  however,  is  proved  to  have  taken 
»«•  IB  the  present  insUnoe  previously  to  the  etoppaee, 
«d  particnUrly  by  the  letter  of  16th  April,  despatil.^ 
"Weady  mentioned,  earlier  than  the  21st  April  (the 
"J  of  the  stoppage),  this  case,  in  their  Lordships' 
E°°'  'JJ*°<'"ed  materially  diffijrent  from  that  of 
h  J-  r"""^  ""^  Pfevented  from  being  affected  by 
«•  With  respect  to  the  reasons  so  ably  given  in  the 
Mpnents  deUvered  by  Cargill  and  Ker,  JJ.,  their 
^«d.bipe  think  it  right  to  say  that,  if  stoppage  in 
"^"n,  properly  so  called,  there  had  been  none,  they 
"not  convinced  that  the  conclusion  of  those  learned 
J°Jp»  against  the  app.  ought  not  to  be  maintained, 
k.  .1  "'^''iP''  humble  advice  to  Her  Majesty  wUl 
«.  tbat  the  appeal  should  be  disraijsed  with  costs. 

.     ,  Judgment  affinaed. 

m-  *^  attorneys,  W.  E  and  F.  E.  Olivtr. 

««P».  attorneys,  Purritr  and  am. 


Wednaday,  Julg  22. 
(Present — The  Right  Hon.  Lord  Kivasoows,  Sir  E. 
Ryan,  Sir  J.  T.  Colkbidoe,  Sir  L.  Pbbl,  and  Sir 

J.  W.  COLVILLG.) 

SlKQII  V.  SmoH. 
Praetiee — Chancery—Sale  under  deere»  of  court— 
Non-cotnpUance  mthformalUiee — Obfectiont  to  titlt 
o/purchaeer. 
Wiere  for  any  reason  the  ezecmiion  of  a  Jhat 
decree  of  court  in  a  luit  faUt,  or  i$  tet  aside, 
and  Me  proceedings  as  regards  that  execution 
are  taken  off  the  fit,  the  tckoU  suit  is  not  dis- 
continued thereby,  nor  are  ihe  further  proceedings 
for  the  same  purpose  considered  as  tahtn  in  a  new 
suiL 
After  an  estate  has  been  sold  by  auction  under  a 
decree  of  court,  the  purchaser's  title  is  not  to  be 
attacked  merely  on  the  ground  that  the  holder  of  the 
decree  had  not  complied  with  all  the  statutory 
formalities  for  the  conduct  of  such  sale;  as,  for 
sxampU,  the  want  of  due  notice  of  sate ;  and  the 
burden  of  pivf  of  such  compliance  is  not  oa  the 
purchaser. 
In  selling  by  auction  under  a  decree  of  thee  ourt,  i 
a  person  bid  for  others,  and  his  bidding  be 
refused  on  account  of  his  not  giving  a  deposit  or 
any  satisfactory  rrferencei,  the  sale  cannot  be  after- 
wards impugned  on  the  ground  that  the  estate  was 
sold  under  its  value. 

This  was  an  appeal  from  a  decree  of  the  Sndder 
Dewanny  Adawint,  at  Agra,  in  India. 

The  suit  was  to  recover  possession  of  an  estste  from 
the  resps.  as  purchasers  of  the  same,  and  incidentally 
to  obtain  a  cancellation  of  a  public  sale  of  the  same. 
The  app.  contended  that  the  sale  was  illegsl  and 
invalid  for  non-compliance  with  various  rules  laid  down 
by  statute. 

The  material  objections  tirged,  and  the  circnm* 
stances  belonging  to  them,  are  sufficiently  noticed  ia 
the  following  judgment  delivered  by 

Lord  KtxosDowN. — This  was  an  appeal  from  & 
decree  of  the  Sudder  Dewanny  Adawlot  at  Agra, 
which  reversed  a  decree  of  the  Civil  Court  of  Zillah, 
Jonnpon,  in  favour  of  the  app.  Tbe  suits  in  which 
tbe  decrees  were  made  respectively  on  the  23rd  Feb. 
1855  and  the  10th  May  1856,  were  brought  by  tbe 
app.  to  recover  back  possession  of  an  estate,  called 
the  Talooka  Bazar  Rajah,  Pergunnab  Qudwarra, 
which  had  been  the  property  of  bis  father,  Rnjab 
Samam  Sing,  and  which  had  been  sold  in  execution  of 
a  decree  obtained  by  one  Petnmbcr  Mookerjee  in  May 
1830,  in  a  suit  first  instituted  by  him  in  1S22  for  the 
recovery  of  a  debt.  One  Barwise,  in  1837,  bad  become 
by  purchase  the  holder  of  this  decree ;  and  tbe  resps. 
claimed  by  purchase  fur  a  valuable  consideration,  and 
through  mesne  conveyance  from  his  representatives, 
who  had  been  pnrehasers  at  the  sale  held  in  execu- 
tion of  the  decree.  The  claim  in  the  present  suit  was 
rested,  not  opon  any  supposed  miscarriage  in  the  da- 
termination  oi  the  originsl  suit,  nor  any  defect  in  the 
title  of  Barwise  to  the  benefit  of  the  decree,  but  on 
certain  alleged  informalities  and  defects  in  tbe  conrse 
of  execnting  tbat  decree,  and  the  sale  under  it.  Id 
order  to  understand  the  questions  now  raised,  a  short 
statement  of  the  material  facts  will  be  necessary.  It 
will  be  observed  tbat  the  litigation  commenced  in 
1822,  and  that  tbe  decree  in  favour  of  tbe  original  pit. 
was  obtained  in  1830;  seven  years  were  then 
passed  in  fmitless  attempts  by  him  to  cany  it 
into  effect;  hi^  hopes,  or  bis  means,  becoming 
exhausted,  he  was  indiiced,  for  a  valuable  consider»- 
tion,  to  make  over  this  decree  to  an  Englishman  of  the 
name  of  Barwise,  who  being  in  the  service  of  the 
Government,  it  was  supposed,  probably  by  both 
parties,   might  be  more  snecessfnl  in  defeating  tbe 
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Tarions  devices  by  which  ita  execntion  had  been  up  to 
that    time    prerented.      It    is     immaterial    to    the 
deciuoQ  of  this  case  wbeiher  he  purchased  on  too 
favoQiable  terms,  or    succeeded    in    obtainiog    too 
great  advantages.    It  majr  have  been  so — on  that  we 
pronounce  no  opinion.    It  was  not,  however,  nntil  the 
6th  June  1845,  and  after  be  had  been  murdered  as 
alleged  bj  the  app.,  that  his  representatives  obtained  the 
order  from  the  ZilUh  Court  of  Jonnpore,  on  which  the 
aale  actnall;  took  place,  the  validity  of  which  is  questioned 
in  the  present  appeal.     We   purpose  now  to  ezasaine 
the  objections  to  this  sale,  adverting  only,  as  we  pro- 
ceed, to  the  previous  circnmstanoes,  so  far  as  maj  be 
necessary  for    the   understanding   and    disposing  of 
these    objections.    The    order  for    this  sale  was  as 
follows,    dated    June    6lh,    1845: — "This  case  was 
bronght  up  this  day.     It  was  fonnd  from  the  re- 
port of  the  moonsbee   of    execution   of  decrees,  that 
48,522r.    Oa.      Ip.,    the    total    estimated  value    of 
the  claim,    composed  of   46,856r.   14a.,  entered  in 
(he  report  of  the  22nd  Nov.  1844,  and  I664r.  I  la. 
on  account  of  present  interest  up  to  the  22nd  May  1 845, 
and  8a.  for  costs,  is  quite  correct.     As  it  appears  from 
the  accounts  to  be  right  and  proper,  tbatTalooka  Bazar 
Bajab,  embracing  sixty-three  original  and  dependent 
Tillages,  be  sold  to  realise  the  amount  above  specified,  it 
is  therefore  ordered  that  a  copy  of  this  prooeeding  be 
•ent  to  the  collector  of  this  ziUah  to  apprise  him  of 
the  above-mentioned  facts,  in  order  that  the  said  col- 
lector, after  the  issue  of  the  second  notification,  may 
put  op  to  sale  the  aforesaid  estate,  the  property  of  the 
(left,  the  debtor,  for  the  sum  claimed  as  above,  and 
anerwards  inform  this  court  of  the  result."    It  will 
be  observed  that  this  order  dealt  directly  with  the 
collector  of  the  zillah,  and  is  silent  a*  to  the  Board 
of  Revenue.    This  it  is  said  is  in  breach  of  the  regu- 
lations on  this  matter  then  in  force,  of  1795,  regula- 
tion 20  of  which  directs  that  when  any  court  of  civil 
judicature  shall  ba^e  occasion  to  sell  lands  in  satis- 
faction of  a  decree,  it  sbdU  transmit  a  copy  thereof  to 
the  Board  of  Revenue,  which  is,  with  ill  practicable 
dispatch,  to  cause  the  lands  to  be  disposed  of  at  the 
Presidency,  or  in  the  district  in  which  the  lands  are 
situated,  as  they  may  deem  most  advantageous  to  the 
proprietors.    The  objection  founded  on  the  apparent 
non-compliance  with  this  regulation  was  taken  both  in 
the  Zillah  and  Sudder  Courts  in  this  action,  and  over- 
ruled by  both,  and  their  Lordships  think  quite  pro- 
perly.    It  appears  that  when  a  former  order  for  sale 
had  been  made  by  the  same  court  in  1843,  this  regu- 
lation had  been  fully  complied  with;  that  the  com- 
missioners bad    authorised    the    sale  of    the   whole 
talooka ;  that  as  many  ns  four  sales  had  taken  place 
ineffectual  and  nominal  only,  because  the  bidders  on 
each  occasion  were  men  of  straw,  who  had,  no  doubt, 
been  put  forward  for  the  very  purpose  of  rendering 
the  decree  abortive.     It  is  said  that  the  order  directing 
these  former  sales  must  be  considered  as  having  been 
made  in  a  different  suit  from  that  in  which  the  order 
now  in  question  was  made,  for  that  the  proceedings 
had  been  taken  off  the  file,  and  the  laRds  to  be  sold 
and  the  sums  to  be  recovered  were  different  in  the  two 
orders.    There  is  no   foundstion  for  either  of  these 
assertions.    It  would  be  contrary  to  general  principles, 
and  a  senseless  addition  to  all  the  vexations  of  delay 
in  the  course  of  procedure,  to  hold  that,  when  for  any 
ceason,  satisfactory  or  not,  the  execntion  of  a  final 
decree  in  a  suit  fails  or  is  set  aside,  and  the  proceed- 
ings as  regards  that  execution  are  taken  off  the  file, 
the  whole  suit  is  discoutioned  thereby,  and  the  further 
proceedings  for  the  same  purpose  are  to  be  considered 
ai  taken  in  a  new  suit.    Nor  i%  it  tme  in  any  material 
sense,  thst  either  the  properties  to  be  sold,  or  the  sums 
to  be  recovered,  were  different ;  in  both  the  same  whole 
talooka  rendering  to  the  Government  the  aame  jnmma, 
was  directed  to  b«  sold,  and  for  tb«  tame  printapal 


sum,  but  the  number  of  villages  comprised  in  it,  owing 
to,  some    inaccuracy,    was     differenUy   stated,     and 
the  total   sum   was  increased  in  the  later  order  by 
adding  the  interest  which  bad  accmed  doe  in  the 
interval  between  the  two,  with  a  few  annas  for  the 
costs.     The  principal  abject  of  the  regulation  in  ques- 
tion wss  the  security  of  the  public  revenue,  as  appears 
not  merely  from  its  own  preamble,  but  the  modifications 
which  were  made  in  it  b/regulation  7  of  1825,  tit.  ii.,  and 
this  object  bad  been  folly  answered  by  the  eommuniea- 
tion  to  the  commissioner  in  1843,  and  the  proceedings 
which  were  taken  by  him  upon  it    If  this,  therefore, 
had  been  a  question  between  the  original  parties  to  the 
suit,  and  if  the  objection  had  been  made  promptly  after 
the  sale  had  taken  place,  their  Lordships  would  still 
have  been  of  opinion  that  it  had  received  its  proper 
answer  in  the  court  below  ;    but  it  must  never  be  for- 
gotten tiiat  they  are  now  called  upon  to  give  effect  to 
it  as  against  a  purchaser  for  a  valuable  consideration, 
and,  so  far  as  appears,  entirely  without  notice,  in  a 
suit  commenced  in  July  1854,  the  disputed  sale  having 
taken  place  in  July  1845.    What  safety  could  there 
be,  except  by  the  Statute  of  Limitations,  for  any  man's 
title,  where  a  judicial  sale  bed  taken  place,  if  he  wen 
bound  to  satisfy  himself  of  the  decree-holder's  eom- 
pliance    with  every    one    of   the    many    formaljries 
prescribed  by  the  law  for  the  conduct  of  it.    This  is  a 
remark  which  their  Lordships  must  bosr  in  mind  in 
considering  objections  to  which  they  now  pass.    The 
next  objection  to  be  noticed  is  the  alleged  want  of  due 
notification  of  the  time  and  place  of  sale.     At  the  tinw 
when  this    sale  was  to  take  placf,  this    matter  was 
regulated  by  regulation  20,  sect.  12,  of  1795,  which 
requires  notice  to  be  afBxed,  one  month  before  tl"*  ^'T 
of  sale,  in  the  court-room  of  the  dewanny,  or  lillah, 
the  collector's  office  in  the  principal  town  or  village,  and 
in  the  office  of  the  Secretly  of  the  Revenue.    Now,  if 
it  be  taken  that  the  burden  of  proof  in  respwst  ot  tlie«e 
notices  can  be  properly  cast  on  the  resps.,  it  certainly 
does  not  appear  to  their  Lordships  that,  in  respect  of 
all  of  them,  it  is  clearly  made  out  that  they  were  duly 
given ;  but  they  are  of  opinion  that  it  cannot  be  so 
cast,  considering  how  he  claims,  at  what  distance  of 
time  the  objection  is  made,  and  the  extreme  difficulty, 
ifnotimpossibility,  of  satisfactorily  proving  a  fact  of 
this  nature  under  such  ciroomstances  as  are  before 
them.     In  this  country  it  is,  in  many  cases,  required 
by  statute  that  notices  should  be  affixed  on  the  walls 
or  doors  of  courts,  or  in  any  other  specified  places, 
and  for  certam  specified  times,  in  order  to  give  jnri»- 
diction  to  magistrates  to  do  certain  acts  which  are 
speedily  to  follow.    In  such  cases  there  is  oo  injustice 
in  calling  upon  the  party  who  moves  the  magistrates 
to  exercise  theur  statutory  jurisdiction  to  prove  that 
these  requirements  have  been  complied  with.    But  it 
would   be  monstrous  to  make  the  title  to  land  m  a 
purchaser  depend,  years   after    it  has    accmed,  and 
possession  hss  been  eiyoyed  under  it,  on  his  proving 
the  same  affirmatively.    In  the  nature  of  the  thing, 
all    traces    of    the    evidence    may    be    expected,  as 
to   some   of  the   particulars,  to   perish   in   a  short 
time  ;     in    others,    where    the    document   ought   in 
strictness  to  be  filed,  it  is  but  too  common  for  the  officer 
whose  duty  it  would  be  to  file  it  to  be  neglectful.  Tbeir 
Lordships  sre  of  opinion  therefore  that  the  onus  layupon 
th«  app.,  and  that  he  has  not  discharged  himself  of  it. 
It  waasaid,  in  regard  of  anotiier  objection,  and  might  bo 
said  in  regird  of  this,  that  at  the  time  in  question  he 
was  in  prison  on  the  charge  of  murder,  and  that  was 
BO ;  but  it  is  clear  that  he  at  least  know  of  tiie  time 
fixed  for  the  sale  and  was  able  to  apply  to  the  court, 
because  he  presented  a  petition  on  the  14th  July  184* 
to  the  Zillsh  Court  for  its  postponement  for  two 
months,  which  was  heard  and  rejected   by  the  Sudder 
Ameen  of  that  court.    Tlie  remaining  objection  is  W 
the  manner  in  which  the  sale  was  conducted.    It  "w 
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be  ranembered  tbst  on  aererd  preceding  occasions, 
when  tales  «ere  attempted,  the  liighest  bidden  had 
toned  oat  to  be  unable  or  nnwilling  to  complete  tbem, 
ffid  ao  thef  bad  been  rendered  illusory ;  the  collector 
theiefors  had  been  rerj  properly  cautioned  to  tatisfy 
limself  of  the  tmstworthiuess  of  a  bidder  before  he 
lOBclndcd  the  sale  in  his  faronr.  On  the  present  oo- 
casios,  after  the  representaUres  of  Mr.  Barwisa  bad 
bid  a  mm  of  48,000  rupees,  being  a  little  below  the 
imnuit  of  the  decree,  one  Thamooman  Pershad  bid 
49,000.  The  collector  asked  if  be  was  prepared  with 
the  deposit-money.  He  was  not  He  was  asked  who 
sod  what  be  was.  He  said  he  was  a  servant,  and 
ni  bidding  far  Bamdas,  of  Sultanpore.  He  waa 
Mked  wbetbar  be  held  a  mooktarnama  from  Ramdas, 
tad  heaaid  be  did  not  On  this  he  wu  rejected  as  a 
bidder.  Tbennpon  one  Shonker  Loll  bid  50,000 
npeaa,  and  he  was  questioned  as  Thnraooman'Pershad 
bad  bees.  It  does  not  appear  whether  be  answered 
tbat  he  was  prepared  with  the  deposit  or  not,  but  he 
itited  that  be  was  bidding  for  one  Sheo  Loll,  a  banker, 
of  Doetpoor.  Like  the  former  bidder,  he  bad  no  niook- 
tanama.  The  collector  rejected  both  their  biddings, 
and  thse  being  no  other  bidder,  knocked  the  estate 
down  to  the  rtpresentativesofBarwise  for 48,000  mpees. 
Both  Knnun  Sing  and  these  two  persons,  but  not 
ether  Bamdas  or  Sheo  Loll,  petitioned  the  oonrt 
•pinat  this  proceeding  of  the  collector.  It  waa  nrged 
that  s  production  of  the  deposit-money  ought  not  to 
hare  been  insiated  on  before  the  estate  had  been  knodced 
down,  and  that  the  effect  of  the  proceeding  was  to 
deter  bidders,  and  so  diminish  the  amoiut  for  whioh 
the  estate  waa  sold.  Certainly  the  payment  of  the  do- 
p«it  could  not  be  required  before  the  aooeptanca  of 
the  bidding  and  the  knocking  down  of  the  estate ;  but 
tt«  eoUeetor  was  bound,  in  their  Lordships'  opinion,  to 
■Wijff  himself  reasonably  that  these  persons  were  what 
t«7  profeased  to  be,  real  bidders,  and  that  the  conno 
■•bidi  he  took  for  that  purpose  was  perfectly  justifiable; 
*>d  M  it  waa  held  in  the  court  below,  their  Lordships 
ttink  quite  oorrectly.  They  see  not  the  least  reason 
n>r  belisTing  that  it  waa  calculated  to  deter  persons 
"ally  wishing  to  buy  from  offering  their  biddings,  or  in 
«oy  way  to  damp  the  sale.  It  might  be  nnnsnal.  but 
the  oticomstaiiees  were  unusual ;  as  practices  had  been 
offered  brfore  in  this  case  which  had  made  the  sales 
Mderthe  order  of  the  court  mere  mockeries,  arailable 
oily  for  the  purpose  of  defeating  the  course  of  justice, 
tlu  collector,  forewarned,  was  bound  to  take  care  this 
•ale  ehonld  be  a  reality,  which  it  could  not  be  unless 
<ve  was  taken  to  distingnish  between  real  and  sham 
biddings.  The  result  shows  that  his  conclusions  were 
Wect  If  there  were  such  persons  ss  Ramdas  or 
Sbeo  LoD,  or  if  either  of  them  bad,  however  irregu- 
Ivly,  deputed  Thumoooun  Pershad  or  Sbnnker  LoU  to 
bid  for  them,  we  may  be  quite  certain  that  claims 
Would  have  beso  made  on  their  behalf  by  way  of  petition 
1°  the  court  It  is  said  that  the  esUte  was  sold  for 
"M  than  its  value.  It  may  have  been.  It  was  cer- 
•joly  sold  some  time  afterwards  at  a  great  advance  by 
the  pnrehaser.  But  considering  the  character  of  the 
prrriotis  attempts  to  sell,  and  all  ths  previous  circnm- 
•'•Mes  of  the  litigation,  this  is  not  to  bo  wondered  at. 
As  a  fact  in  itself,  it  is  immaterial  to  the  decision  of 
ue  case.  It  is  enough  that  the  sale  was  real  and  con- 
ducted justly  and  regularly. 

Dtene  affirmed. 


♦ • 

OOTTBT  OF  APPEAL  IN  OHANCERT. 

Beporteil  by  Tboxas  Brooksbaiix,  Esq.,  Barrlster-at-I«w. 

Tkursdcy,  Dee.  18. 

(Befon  the  Lords  Justices.) 

GbOTBB  V.  Daubk:it. 

Behearmf — AJdiliomU  evidmea — Same  mtnett—BUl 

o/rtviea. 
Tie  court  mil  in  no  ease  allow  additiotud  evidenee  to 

be  adduced  on  a  rehearing,  where  the  pentme  to 

tupplg  suck  evidence   have  been  mtneitee  at  tkt 

original  hearing  of  the  caute. 

The  bill  in  tbia  suit  vras  filed  by  Mr.  Olover,  to  set 
aude  (as  having  been  made  without  authority  from 
him)  a  contract  which  the  deft  Daubeny  had  entered 
into  with  his  co-deft  Brown,  for  the  sale  to  the  laat- 
mentioned  of  certain  leasehold  property  which  belonged 
to  the  pit,  but  of  which  the  deft  Mr.  Daubeny  was 
mortgagee.  Bis  Hononr  ths  M^  R.  at  the  hearing 
dismissed  the  bill  as  against  the  deft  Brown,  but  made 
a  decree  with  costs  against  Danbeny.  At  the  hearing 
a  person  named  Dent  had  been  one  of  the  witnesses, 
and  the  decree  proceeded  principally  upon  his  depo- 
sitions. It  afterwarda  appeared  that  this  witness  had, 
either  from  retactance  to  do  so,  or  from  negligence  or 
forgetfnlness,  omitted  in  his  affidavits  to  state  conver- 
sations which  he  had  had  with  the  pit.,  and  which,  as  it 
was  alleged,  wonld  materially  affect  the  character  of 
the  evidence  he  had  already  given.  He  had  therefore, 
after  the  hearing  of  the  cause,  come  forward  and  ex- 
pressed his  desire  to  correct  his  evidence,  and  to  repair 
the  injustice  which  had  been  thereby  done  to  the  deft. 
Danbeny,  and  certain  affidavits  were  thereupon  pre- 
pared and  swom  to  by  him. 

The  object  of  ths  present  motion  waa,  that  leave 
might  be  granted  to  the  deft  Danbeny,  upon  the  hear- 
ing of  his  appeal  in  the  cause,  to  read  and  make  use 
of  those  affidavits,  stated  to  have  been  sworn  and 
filed  since  the  hearing  of  the  case  at  the  Rolls. 

BaggaUag,  Q.  C.  and  Eldtrion  supported  the  ap- 
plication on  the  ground  that  where  new  evidence  was 
disoovered  it  was  not  necessary  to  put  a  party  desiring 
to  vary  a  decree  to  the  expense  of  a  bill  of  review, 
and  they  relied  on  WilUamt  v.  Goodchild,  2  Bus.  91, 
in  support  of  that  proposition.  It  was  necessary  to 
show  that  the  new  evidence  was  material,  and  in  this 
respect  the  practice  of  this  court  was  analogous  to  that 
at  eommon  law,  ss  shown  by 

Thurttll  V.  Beaumont,  1  Bing.  339. 

Sebogn,  Q.  C.  and  W.  J.  Bovill,  for  the  pit,  argued 
that  new  evidence  of  this  character  could  be  intro- 
duced only  by  a  bill  of  review,  though  exhibits  and 
other  documentary  evidence  not  originally  before  the 
court  were  allowed  in  proper  cases  to  be  introduced. 
They  referred  to 

Daniell's  Ch.  Prac  (2nd  edit)  1353. 

Baggallay,  Q.  C.  having  been  beard  in  reply. 

Lord  Justice  Knioht  Brcce  said  that,  in  his 
opinion,  the  present  application  must  be  refused.  The 
only  question  which,  in  his  judgment,  remained  to  be 
determined  when  the  appUcant's  opening  was  con- 
cluded, was,  whether  the  motion  ought  to  be  at  onoe 
refused,  or  whether  it  should  be  reserved  till  the  hear- 
ing of  the  appeal.  The  argument  on  the  part  of  the 
reap,  had,  however,  ivmoved  all  doubt  upon  the  subject 
from  bis  Lordship's  mind,  and  he  was  satisfied  that  the 
motion  ought  to  be  refused  at  once,  and  of  coon* 
with  costs. 

Lord  Jnjtice  Tubseb  said,  that  in  the  observations 
he  was  about  to  make,  he  must  not  be  understood  as 
saying  that  there  were  no  oases  in  which  evidence  that 
bad  not  been  produced  before  the  oourt  where  a  causa 
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hid  been  originalljr  beard,  inif;ht  not  b«  given  on  tke 
rehearing ;  bnt  tbe  circumstances  must  be  of  a 
Terjr  special  character.  Tke  case  which  had  been 
relied  upon  by  the  deft.,  the  applicaat  io  the 
present  instance,  to  snpport  his  motion,  namelj 
Williamt  v.  GoodckUd,  was  one  in  which  additional 
docamentary  evidence  only  was  sonjibt  to  be  intro- 
duced ;  evidence  of  that  nature  of  course  coald  not 
have  been  tampered  with  since  the  hearing,  and  it  was 
therefore  «  case  in  which  the  additional  evidence  might 
fairly  be  allowed  to  be  used.  But  tbe  present  ease 
was  certainly  not  of  that  class.  If  tbe  present  motion 
.were  to  be  allowed,  it  would  be  by  no  means  easy  to 
.  (uggest  any  case  in  which  it  could  ever  become  neces- 
.(ary  to  file  a  bill  of  review  for  the  purpose  of  intro- 
ducing new  evidence,  and  thus  all  the  restrictions  and 
precautions  which  were  necessary  in  the  case  of  a  bill 
of  review  would  be  entirely  evaded.  In  addition  to 
this  consideration,  the  witness  whose  evidence  it  was 
tbe  object  of  this  motion  to  introduce  was  s  witness  in 
the  cause  itself,  and  it  would  be  most  mischievous 
and  dangerous  to  allow  a  party,  after  he  has  discovered, 
by  a  decree  being  jtronounced  agninst  him,  the  weak 
points  in  his  case,  to  adduce  new  evidence  fur  the  pur- 
pose of  bolstering  it  up.  He  entirely  agreed  that  the 
motion  ought  to  be  refoaed  with  costs. 


Friday,  July  10. 

(Before  the  Lords  Justices.) 

Reed  v;  The  Dom  Pedro  North  Dei.  Rbt  Gold 

MuriNo  Company  (Limited). 
Praetiot — Specific  per/ormanet— Reference  as  to  title 

—Motion  by  deji. — Contolidaied  order  20. 
A  dt/L  to  a  vendor's  rait  for  specific   per/brnumee 

cannot  move /or  a  reference  at  to  title. 
Sat  where  notice  had  been  given  to  rescind  the  con- 
tract, on  tlie  ground  that  the  vendor  had  not  made 

out  a  good  title  in  time,  tie  court  toill  mahe  no  re- 
ference as  to  title  until  it  has  decided  upon  the 

validity  of  that  notice. 

This  was  an  appeal  by  the  defts.  from  ■  decision  of 
Stuart,  V.  C,  who  bad  refused  a  motion  made  on  their 
behalf:  (see  the  report  8  L.  T.  Rep.  N.  S.  601.)  Tbe 
drcnmstances  were  briefly  these  : — 

Tbe  bill  was  filed  by  Mr.  Reed  to  compel  specific 
performance  by  the  defis.  of  a  contract  to  purchase  of 
bim  certain  mines  and  mining  property  in  Braiil. 

Tbe  defts.  resisted  specific  performance  upon  two 
gronnds :  first,  that  the  pit.  could  not  make  a  good 
title  St  alt ;  and  secondly,  that  even  if  he  then  could 
do  so,  be  bad  failed  to  do  so  within  the  appointed 
time,  and  that  under  the  circumstances  of  the  present 
case  time  was  from  the  first,  or  if  not,  that  it  bad 
eventually  become,  of  the  essence  of  the  contract. 

Tbe  pit,  by  amendment  of  bis  bill,  replied  that  any 
delay ,in  making  out  a  good  title,  or  in  the  performance 
of  t^e  contract,  was  occasioned  solely  by  the  wrongful 
acts  of  the  defts,  or  was  attributable  to  their 
negligence. 

Tbe  defts.  accordingly  moved  before  the  learned 
V.  C.  for  an  order  directing  an  inquiry  in  chambers 
whether  tbe  pit.  could  make  a  good  title  to  the  pro- 
perty in  question,  having  regard  to  the  agreement 
entered  into  between  tbe  parties,  and  when  it  was  first 
shown  by  the  pit.  that  such  title  could  be  made  by 
him,  and  that  the  reference  should  be  without  prejudice 
to  any  question  in  tbe  cause. 

His  Honour  refused  the  motion,  as  being  contrary  to 
the  practice  of  the  court ;  bnt,  having  regard  to  the 
ease  of  Foxlowe  v.  ArfKoats,  3  Beav.  496,  in  which 
Lord  Langdale,  M.  R.  decided  that  a  reference  might  be 
ordered,  even  although  a  substantial  question  should 
remain  to  be  argued  at  the  bearing,  without  costs. 
His  company  now  appealed. 


Bacon,  Q.  C.   and  Archibald  Smith  supported  the 
appeal,  and  referred  to 

Jfou  v.  Mattheai,  3  Ves.  279  ; 

Foxloae  v.  Amcoatt,  ubi  supra ; 

Lord  St.  Leonards  V.  L  P.  351,  Uth  edit; 

Gompertx  ». ,   12  Ves.  17  ; 

Blgth  T.  Elmhirtt,  I  Ves.  &  Bea.  I ; 

Boehm  t.  Wood,  1  Jac  &.  \V.  419  ; 

Withy  T.  Cottle,  1  Sim.  &  St.  174  ;  8.  e.  T.  &  B. 
78;  and 

Consol.  Gen.  Ord.  20. 
Malins,  Q.  C.   and  Fry,  for  the  reap.,  were  not 
called  on. 

Lord  Justice  Turner. — An  order  for  preliminaiy 
inquiries  on  tbe  motion  of  a  deft,  conid  not  be 
made  either  under  tbe  General  Consolidated  Order 
20,  or,  in  his  opinion,  under  the  general  practice  of 
the  court  A  deft,  to  a  vendor's  suit  for  specific  per- 
formance was,  by  tbe  fact  of  his  moving  for  such  au 
inquiry,  endeavouring  to  take  upon  himself  the  conduct 
of  plt.'s  snit — a  course  for  which  there  was  no  prece- 
dent, and  which  might  occasion  great  inconvenience. 
But  whether  such  an  order  could  ever  be  made  upon 
the  motion  of  a  deft,  or  not,  it  was  quite  clear  that  the 
order  which  was  the  object  of  the  present  motion  could 
not  be  made.  In  the  present  case  tbe  defts.  bad 
set  np  as  a  second  defence  to  the  snit  a  notice  given 
by  them  to  rescind  the  contrsct  on  the  ground  that  tbe 
pit.  had  not  made  out  a  good  title  within  due  time; 
and  until  the  court  had  decided  upon  the  reasonable- 
ness of  that  notice,  which  could  not  be  done  Uiwn  this 
(notion,  it  was  impossible  to  say  what  inquiry  u  to 
title  it  would  be  proper  to  direct  There  was  no 
authority  for  dividing  or  splitting  up  a  case  in  the 
manner  proposed,  and  to  make  such  an  order  as  that 
now  sought  would  possibly  involve  great  and  unneces- 
sary ezpeuKe.  The  motion  must  he  refused  with  costs. 
Lord  Justice   Esioht  Buucb  was  of  tbe  same 


opmion. 

Solicitors  for  tbe    different   parties: 
Whiting,  and  Kimberla/  and  Pope. 


Beavan  sad 


June  30  and  July  1  and  28. 

(Before  the  Lords  Justices.) 

Gibbons  v.  Shape. 

/%w*  and  Recoveries  Act — Estate  tail  m  eopyhoUs— 

Disentailing  atiwrance — Enrolment. 
The  provisions   of  the  Fines  and  Beeooeriet  Act 
as  to  the  enrolment,   within  eix  months  of  thetr 
execution,  of  deeds  to  bar  equitable  estates    tM 
are  applicable  to  copyholds ;  and  unless  such  a  deed 
affecting  copyhold  hereditaments  be  entered  upon  the 
court-rolls  of  the  manor  within  si*  months  aJUr 
its  execution,  it  is  absolutely  void. 
This  wss  an  appeal  by  the  deft  Isase  Snaps  against 
s  decision  of  the  M.  B.  under  the  following  circum- 
stances:— 

Thomas  Coningham,  of  Limehouse,  timber  merchsnt, 
deceased,  was  at  tbe  date  of  his  will  and  of  !"•  ."*|^ 
seised  of  a  certain  messuage  and  premises  according  to 
the  custom  of  tbe  manor  of  Stepney,  and  diily  «>"" 
rendered  the  ssme  to  tbe  use  of  bis  will,  which  ««• 
dated  on  the  27th  Feb.  1783,  and  he  thereby  gave  sM 
devised  the  same  and  cerUin  other  freehold  and  onpj- 
hold  herediUmento  to  Thomas  Vine  and  James  Hogg, 
their  heirs  and  asugns,  upon  trust  to  permit  his  » 
Thomas  Csningham  to  receive  the  renU  and  P"?"'- 
his  life,  and  after  hU  decease  upon  trust  for  the  benen 
of  aU  and  every  the  child  and  chUdren  of  his  """"l^ 
if  mors  than  one,  as  tenants  in  common,  and  the  D   ^ 
of  tbeir,  his,  or  her  bodies  or  body  respectively-    *• 
the  testator  directed  that  in  case  tliere  should  oe 
fsilors  of  issue  of  any  one  or  more  of  such  chiW""- '  , 
partersbstc  of  those  so  dying  both  in  the  freehold  »» 
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ctfijholil*  should  be  upon  trust  for  the  snrrivon  of 
thtoi,  if  more  than  one,  u  tenants  in  common,  and 
the  heira  of  their  rMpectire  bodies,  or  for  an  00I7 
SBnriniig  child  and  the  heirs  of  bis  or  her  body :  and 
fgr  dtfanlt  or  failure  of  such  issae  for  the  beiieiBt  of 
Mth  persons  and  for  snch  estates  as  in  tbo  will  were 
piitiealarlj  mentioned. 

Tbe  testator  died  in  Uareli  of  the  same  j'ear,  learing 
hii  uid  son  and  the  trustees  appointed  b;  his  will  sur- 
Tiriag  him;  Ur.  Hogg  anrrived  Mr.  Vine,  and  died  in 
181i  intestate  as  to  irast-estates,  and  the  legal  estate 
in  the  dcrised  hereditaments  thereupon  became  vested 
ia  Us  bnthei  and  costomary  heir  Thomas  Hogg. 

Thomas  Coningbam,  the  sou,  died  in  Jan.  1826.  He 
had  lereo  cbildnn  and  no  more,  namelj,  Thomas 
Gmiga  Coningham,  Anne  Eliza  Gibbons,  ttie  wife  of 
Jeka  Gibbons,  and  Elizabeth  Adam,  tbe  wife  of  James 
Adsa ;  and  also  four  other  children,  who  all  died  in 
their  father's  lifetime  nnder  the  age  of  twenty-one 
Jtus.  Tbe  bill  alleged  that,  upon  (he  death  of 
Themaa  Coningbam  tbe  son,  the  three  persons  last 
Bsnxd  became  equitably  entitled  in  possession  as 
tensnts  in  common  in  tail,  in  equal  shares,  to  tbe 
eopyiiold  messoage  and  premises  derised  by  the 
testator. 

Oa  the  9th  Feb.  1825  Thomas  George  Coningham 
tonk  the  heneSt  of  the  Acts  then  in  force  for  the  relief 
ef  iesohent  debtors,  and  later  in  Deo.  1831  he  was 
adjodged  bankrupt,  and  one  South  Morsa  was  appmnted 
tisditors*  assignee. 

In  Not.  1830  John  Gibbons  and  Anna  Eliza  his 
wife,  and  Jamea  Adam  and  Elizabeth  his  wife,  filed 
tMr  bill  against  Thomas  Hogg  and  Thomas  George 
ConiDghara,  and  tbe  plis.  thereby  prayed  an  account  of 
rata  and  profits  and  payment  of  their  respeetiTe  shares 
thereof.  On  ths  IStb  March  1831  a  decree  for  an 
scopunt,  &C.  was  made  in  the  cause. 

By  an  indenlnre  dated  the  12th  Feb.  1834,  made 
tetween  ths  said  John  Gibbons  and  Anne  Eliza  bis 
wife  of  tbe  first  part,  James  Adam  and  Elizabeth  his 
wiA  «f  tbe  second  part,  and  South  Morse  of  the  third 
fart,  after  reciling  tbe  Tarions  facts  hereinbefore 
Benlioaed,  it  was  witnessed,  that  tbe  said  John 
Gibbons  and  Anne  Eliza  his  wife,  as  to  ths  share  of 
the  said  Anne  Eliza  Gibbons,  and  the  said  James 
Aiim  and  Elizabeth  his  wife,  ss  to  the  share  of  the 
•sal  Klizabeth  Adam,  granted,  assigned  and  oonfinned 
to  the  asid  Sooth  Morse,  his  heirs,  executors  and 
sdiBJnistratoCT,  the  said  two  undivided  third  parts  or 
ihsns  oader  the  will  of  Thomas  Coningham,  the 
Mnator,  in  tbe  said  freehold  and  copyhold  messuages 
sad  ptnaisea,  and  all  the  rents  and  profits  accrued  in 
nspeet  thereof  since  tbe  death  of  the  testator. 

The  pit.  then  alleged  that,  if  thia  indentnre  was 
ever  really  made  and  ezeented,  it  was  not  entered  on 
the  court-rolls  of  the  manor  of  Stepney  nntil  the  10th 
Feb.  1860  ;  that  the  conveying  parties  were  entirely 
■oacqoainted  with  law,  and  did  not  employ  any  solicitor 
e(  their  own  in  the  transaction,  but  were  advised  only 
by  the  solicitors  of  the  said  South  Mone;  and  further, 
that  tbe  consideration  was  wholly  inadequate. 

Thomas  Hogg  died  in  1834,  leaving  James  Lewis 
Hogg  his  son  and  customary  hmr,  in  whom  the  legal 
estate  then  became  vested. 

The  bill  eUted  that  tlie  deft.  Isaac  Snaps  alleged 
tint  by  some  instrument  the  copyhold  messuage  and 
icemises  were  assigned  and  convayed  to  tbe  said  South 
Uocss  according  to  the  custom  of  the  said  manor,  and 
that  the  purchaser  alleged  that  in  1849,  by  some 
■sstrament  of  which  the  pit.  required  discovery,  the 
sane  were  assigned  and  conveyed  to  him  the  said  deft., 
nd  that  on  the  24tb  Oct.  1849  be,  tbe  said  Isasc 
Saapo,  was  admitted  to  the  same  on  the  surrender  of 
the  said  Junes  Lewis  Hogg,  and  that  thereby  the  legal 
Mats  baeinie  and  was  vested  in  him  Isaac  Sn^pe. 
'■rthar,  that  the  indenture  dated  the  13th  Feb.  1834 


was  not  entered  in  the  court- roll  of  tbe  manor  at  the 
date  when  it  was  made,  and  that  it  was  not  enrolled  in 
Chancery  until  tbe  I9th  Ang.  1834,  being  more  than 
uz  months  after  its  date,  and  that  Isaac  Snape  bad 
aetnal  and  constmctive  notice  of  both  of  these  facts  at 
ths  date  of  the  conveyance  to  him. 

The  pit.  alleged  that  Isasc  Snape  wss  entitled  to 
one-third  only  of  the  copyholds,  being  the  share  of  the 
bankrupt  Thomas  George  Coningham,  which  upon  the 
bankruptcy  had  vested  in  the  assignee  Sonth  Morse, 
and  had  been  snbseqnently  conveyed  by  him  to  the 
deft.  Snape. 

Mrs.  Anns  Eliza  Gibbons  died  on  the  Slst  May 
1854,  and  she  left  two  sons,  namely,  John  Gibbons, 
bom  in  1807,  and  the  pit.  in  tbe  present  suit  Thomas 
Frederick  Gibbons,  bom  in  1821.  Tbe  elder  son  died 
on  the  9th  May  1861,  leaving  the  pit.  his  cnstomai/ 
heir,  and  be  now  claimed  to  be  entitled  to  the  whole  of 
the  share  of  bis  mother. 

Mrs.  Elizabeth  Adam  survived  her  husband,  and 
died  on  the  2nd  Feb.  1852,  leaving  three  sons,  the 
defts.,  Robert,  James  and  David  Adam,  each  of  whom 
was  antitled  to  one-third  of  their  mother's  third  part. 

Tbe  bill  prayed  tbat  the  shares  of  all  parties  might 
be  ascertained  and  declared,  and  that  a  partition  might 
be  made,  and  tbat  tbe  deft.  Isaac  Snape  might  bo 
ordered  to  account  for  tbe  rents  and  profile  received  by 
him,  and  that  hs  might  be  charged  with  an  occupation 
rent,  as  the  premiss*  had  since  1849  been  in  his 
poesession. 

Ths  case  of  the  deft.  Isaac  Snape  was,  that  as  to 
tworthirds  of  tbe  premises,  they  were  duly  conveyed 
and  snrrendered  to  South  Morse  by  Mr.  snd  Mrs. 
Gibbons  and  Mr.  and  Mrs.  Adsms,  and  that  the  re- 
maining third  vested  in  him  as  assignee  nnder  the 
bankraptoy  of  Thomas  George  Coningbam  ;  and  that  ia 
1849  the  said  South  Morse  duly  conveyed  and  sur- 
rendered the  whole  three  thirds  to  him.  It  was  not' 
disputed  that  tbe  instmment  dated  the  12th'Feb.  18S4 
was  not  entered  on  tbe  court-rolls  before  1860,  and 
that  it  was  not  enrolled  in  this  court  until  after  six 
months  from  its  date  bad  elapsed. 

The  M.  R.,  in  conformity  with  his  previous  decision 
in  lloneyvoood  r.  Forter,  30  Beav.  1;  4  L.  T.  Bep. 
X.  S.  785,  made  a  decree  in  favour  of  tbe  pit.,  being  of 
opinion  tbat  the  deed  of  Feb.  1834  was  void  as  not 
having  been  entered  on  the  court-rolls  of  the  manor 
within  six  months  after  its  execution,  and  the  deft, 
laaac  Snape  appealed  against  his  Honour's  decree. 

SouIhgtUe,  QC.  and  C.  T.  SaantUm  supported  tbe 
decision  in  behalf  of  the  pit.,  contending  that,  as  the 
Act  did  not  specify  any  time  for  the  entry  of  a  deed 
atfectiug  copyholda  in  the  court-rolls,  tbe  analogy  as 
to  freeholds  must  be  taken  to  prevail,  namely  six 
calendar  months. 

VUHert,  for  David  Adam,  and 

C.  T.  SwoHtton,  for  Robert  Adam,  took  the  same 
view. 

James  Adam  was  oat  of  the  joiisdictioo  of  (he 
court. 

Hobhouu,  Q.C.  and  W.  B.  Toimuend  supported  the 
sppeal  on  behalf  of  the  deft.  Isaac  Snape,  and  argued 
that,  as  the  Act  fixed  no  time  for  tbe  entry,  it  must  be 
taken  that  no  time  was  intended  to  be  fixed,  and 
therefore  the  entry  which  had  been  made  was  perfectly 
good. 

Honegwood  v.  Foster,  already  mentioned,  was  tbe 
only  authority  cited. 

auutligate,  Q.C.  having  been  heard  in  reply,  tbe 
court  reserved  judgment  until  the  38th  July,  when 

Lord  Justice  K»ioht  Bbucb  said  that  the  con- 
etraetion  which  with  regard  to  copyhold  property  tbe 
M.  B.  in  the  case  of  Umeywood  v.  Fatter  (Mp.), 
and  in  tbe  case  now  before  the  court,  had  put 
upon  tbe  Act  3  &  4  Will.  4,  c  74,  which  Act  had 
been  passed  some  months  before  the  execution  of  (he 
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deed  in  qaestioa  in  thi>  cause  dated  Feb.  1834,  did 
not  appear  to  him  angnmmatical,  nor  oppoeed  to  the 
mlei  and  idioms  of  the  Engliiib  language ;  and  there- 
fore, unless  there  was  dearly  to  be  collected  from  the 
whole  of  the  statnte  taken  together,  or  from  any 
portion  of  it,  a  different  intention,  or  unless  such  an 
interpretation  was  likely  to  be  prodactire  of  mischief 
or  general  inconvenience,  his  Honour's  construction  of 
it  ought  to  be  supported.  In  his  Lordship's  opinion 
there  was  not  to  be  collected  either  from  the  whole  of 
the  statute  taken  tOKetber,  or  from  any  part  of  it,  a 
different  intention,  and  his  Honour's  interpretation 
was  in  bis  judgment  less  likely  to  causa  general 
inconrenience  than  that  which  the  app.  had  contended 
for.  For  this  reason  he  adhered  to  the  opinion  of  the 
M.B.,  and  couudered  that  the  contention  of  the  plU  was 
well  founded. 

Lord  Justice  Turdes  said  that  the  principal  ques- 
tion before  the  court  was,  whether  under  the  provisions 
of  the  Fines  and  ReooTeries  Act,  3  &  4  Will.  4,  c  74, 
H  was  necessary,  in  order  to  bar  an  equitable  estate 
tail  in  copyhold  lands,  that  the  deed  executed  for 
barring  that  estate  should  be  entered  upon  the  court- 
rolls  of  the  manor  within  six  months  after  the  execu- 
tion thereof,  if  circumstances  would  admit  of  that 
being  done.  His  Houour  the  M.  B.  had  been  of 
opinion  that,  in  order  to  bar  such  an  estate  tail,  the 
^ed  barring  it  must,  under  the  circumstances  of  the 
present  case,  be  entered  upon  the  court-rolls  within 
the  period  he  had  mentioned,  and  he  so  decided,  and 
from  that  decision  the  present  appeal  was  brought 
before  their  Lordships.  The  determination  of  the 
question  depended  of  course  npon  the  terms  of  the 
•tatnta  itself,  and  the  first  section  which  had  a 
bearing  on  the  question  was  the  4 let.  His  Lordship 
then  read  that  and  the  50th,  53rd',  S4th  and  59th 
lections  of  the  Act,  and  then  proceeded  to  say 
tfiat  the  words  of  the  SOth,  53rd  and  54th  sections 
were  large  enough  to  render  the  provisions  for 
anrolment  of  deeds,  which  the  41st  section 
oontained,  appl'cable  to  copyhold  property,  and 
the  disentailing  deeds  of  such  property  by  equitable 
tenants  in  tail ;  this  could  not  be  doubted,  nor, 
in  bis  opinion,  was  there  in  tbe  53rd  seeliou  any 
distinction  between  the  lands  themselves  and  the  deeds 
disposing  of  the  lands.  Considering  then  that  the 
words  of  the  53rd  section  were  sufficiently  large  for 
the  purpose  he  had  mentioned,  full  effect  must  he 
given  to  them,  unless  they  were  limited  or  controlled 
by  the  context;  but  the  context  not  only  did  not  con- 
trol those  words,  but  appeared  to  hare  a  contrary 
tendency.  The  64th  seoiion  appeared  to  show  that 
where  a  distinction  was  intended  to  be  made  between 
freehold  and  copyhold  lands,  that  distinction  was 
clearly  expressed.  Indeed,  tbe  53rd  section  would 
appear  to  hare  been  very  carefully  drawn  in  order  to 
meet  by  express  enactment  the  cases  in  nhich  diffi- 
culties were  likely  to  arise  in  tbe  application  of  the 
earlier  clauses  of  the  Act,  and  it  thus  left  tbe  general 
enactment,  that ''  all  tbe  previous  clauses  should  apply, 
&&"  to  take  effect  in  all  cases  in  which  no  such  diffi- 
enltiea  could  arise.  An  argument  in  favour  of  tbe 
app.'s  case  was  attempted  to  be  drawn  from  the  proviso 
at  the  end  of  tbe  53rd  section,  which  gave  priority  to 
■nbseqnent  assurances  if  duly  entered  upon  tbe  oonrt- 
roUs  i  but  it  was  obvious  that  that  proviso  might  well 
apply  to  assurances  duly  entered  during  the  six  months 
allowed  for  enrolment,  and  consequently  no  weight 
oould  be  allowed  to  that  argument.  The  app.  had 
also  relied  upon  tbe  terms  of  the  59th  section  ;  but 
even  on  tbe  bypothesis  that  the  SOth  section  did  not 
orermle  the  59tb  (npon  which  point  it  wsa  unnecessary 
to  express  any  opinion),  there  were  conditions  which 
applied  to  the  case  provided  for  by  the  latter  section 
which  were  quite  enough  to  prevent  any  inferences  being 
deduced  from  it  which  should  favour  the  app.'s  case. 


He  therefore  concurred  in  opinion  with  the  M.  R.,  and 
thought  that  tbe  appeal  must  be  dismissed  with  costs. 
Solicitor  for  tbe  app.,  J.  0.  Watt^. 

July  24,  25,  md  Aug.  4. 

(Before  tbe  Lords  Justices.) 

FEROC8S0K  V.  The  Losdoh,  Briohtom  axd  Sovte 

Ck)Asi  Bailway  Coxpast. 
RaUvmy    company — Comptdsorjf  punAa$e  —  Lmit 

CUuaet  Coiuolidalion  Ad,  1845,  $.  92—"  Home." 
The  pit.  wot,  under  one  and  the  tame  inilnmnit 
lessee  of  a  house  and  garden,  and  also  of  a  piece  aj 
meadote  land  separated  from  it  by  a  road  origiiuU) 
made  for  the  convenience  of  himself  and  the  lestta 
of  the  adjoining  houses,  but  afterwards  throan  ope» 
to  the  public.     Each  of  the  other  lessees  had  also  a 
strip  of  land  on  tie  other  tide  of  the  road,  and  theie 
ttript  were  aU  thrown  into  one  piece,  and  uere  used 
by  the  lessees  in  common  at  cricket  and  pUatve 
ground.    It  wat  let  by  them  to  a  butcher  for  grazing 
purposes.     The  railtoay  company  required  this  pieet 
<^  land  for  Iheir  line;  but  the  pit.  insisted  thai  tkq 
mutt  (die  his  house  and  garden  as  well,  and  on  the 
company's  refusing  to  do  to,  filed  hit  bUl  for  an 
injunction : 
Held,  by  Turner,  L.  J.  (agreeing vilk  tie  U.R.,b't 
dissentiente  Knight  Bruce,  L.  J.),  that  this  ttrip  of 
land  mat  not  included  in  the  word  "  house  "  as  used 
in  lhe92nd section  of  the  Lands  Clauses  Consolidation 
Act,  inasmuch  as  it  was  of  pleasure  only,  and  net  of 
necessity  to  the  enjoyment  and  ooeupation  of  lit 
pit's  residence,  and  the  injunction  was  refuted. 
This  was  an  appeal  from  an  order  of  the  M.  R.  r^ 
fusing  tbe  plt.'8  interlocutory  motion  for  an  injunction, 
reported8L.T.Kep.N.S.  718.    Tbe  principal  facts  and 
circumstances  will  appear  from  that  report  and  from  tbe 
judgment  of  Tuiner,  L.  J.,  and  it  will  be  sufficient  to 
state  here  that  in  1840  a  piece  of  land  called  Cham- 
pion-park, between  Grove-lane  and  Denmark-hill,  was 
lud  out  for  building,  and  a  private  road,  called  the 
Champion-paik-road,  was  made  through   it,  running 
from  east    to  west.     On   tbe  3 1st  March    1843  Sir 
Claude  do  Crespigny,  the  freeholder,  leassd  to  the  pit. 
one  of  tbe  houses   built  on  the  ground,  with  garden 
thereto  on  the  south  side  of  the  road,  and  a  strip  oc 
piece  of  the  land  on  the  other  or  north  side  of  tbe  road. 
Each  of  tbe  lessees  of  the  other  houses  bad  also  a  de- 
mise of  a  similar  piece  of  lapd,  and  it  appeared  that 
all  these  pieces  of  land  wen  thrown  into  one  by  tbe 
lessees  and  formed  a  paddock,  which  was  let  to  a  butcher 
in  the  neighbourhood,  but  which  was  also  used  by  the 
lessees  in  common  as  a  cricket-ground,  and  otherwise 
for  the  recreation  of  themselves  and  their  families. 

The  oovenants  contained  in  tbe  leases  under  which 
these  bouses  and  gardens  and  the  opposite  atrips  of 
land  were  demised  to  the  pit.  and  the  other  lessees  an 
stated  by  Turner,  L.  J.,  and  the  argument*  of  both 
parties  aliio  appear  from  the  judgment 

The  railway  company  required  the  whole  paddodt  for 
the  oonstmction  of  their  line,  and  gave  the  nsoal  no» 
tices.  They  then  entered  upon  it,  but  tbe  pit.  alleged 
that  tbe  portion  thereof  which  had  been  leaised  to  hia 
constituted  part  of  his  "  house  "  within  the  92nd  sec- 
tion of  the  Lands  Clanses  Act  1845,  which  enacts  that 
"  no  party  shall  at  any  time  be  required  to  sell  or  con- 
vey to  tbe  company  a  part  only  of  any  boose  or  other 
building  or  manufactory,  if  such  party  be  willing  and 
able  to  sell  and  convey  tbe  whole."  He  therefor* 
required  the  company  to  take  tlie  whole  of  the  property 
demised  to  him,  and  on  their  retusing  filed  this  l^  to 
restrain  them  firam  taking  part  tmless  they  took  tb* 
whole,  which  be  stated  that  he  was  able  and  willing  t* 
sell.  An  injunction  was  moved  for  before  the  M.B.*nd 
not  granted  ;  heno*  the  preteot^ppeal. 
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Seheyn,  Q.C.  aod  ifarten  appeared  for  the  pit.,  and 
nfemdto 

Lord  R.  Omvettor  t.  The  Bamptlaad  Junction 
RaUway  Company,  I  be  G.  &  Jon.  446  ;  29 
L.T.  Bep.  319; 

Co.  Litt  5  b.,  56  b; 

Sbeppard's  Tooelutone,  93 ; 

Dot  r.  CoUim,  S  T.  R.  498 ; 

Bibon  r.  Bibon,  II  W.  B.  455; 

Sparroa  t.  The  Oxford,  Woreatter  and  Wol- 
varhcaaptan  RaUway  CompoHg,  2  De  6.  H. 
&  G.  94  ; 

Colt  T.  Tht  Wttt  London  and  Crystal  Palace 
Sailwaf  Company,  27  Bear.  242; 

King  t.  7^  ffycombt  Railway  Company,  S8 
Bear.  104;  2  L,  T.  Rep.  N.  S.  107  ; 

Hetnon  r.  The  London  and  South-  (flwMm  RaU- 
vay  Compuny,  2  L.  T.  Rep.  N.  S.  369  ; 

Barktr  t.    TVie   North  StaffardMra  Raitway 
Company,  2  De  0.  &  Sm.  55. 
Bolt,  Q.C.  mi  J.  B.  Taylor  supported  bis  Hononr's 
order,  citio); 

Cruise's  Digest,  tit.  "  Deed,"  21,  32,  40; 

Smith  T.  Marten,  2  Wms.  Sannd.  400; 

Ckambert  t.   7Vi«  London,  Chatham  and  Dover 
Railway  Company,  8  L.  T.  Rep.  N.  S.  255. 
Seim/n,  Q.C.  baring  replied,  their  Lordabips  raserred 
jodgmeot  nntil  the  4th  Aug.,  when 

I^Md  Justice  TcBN  ut  said : — The  qneation  in  this  ease 
arises  oader  the  92nd  section  of  the  Lands  Claoses  Act. 
The  facts  of  the  ease  appear  to  be  these :— The  pit.  is 
tha  lessee  of  a  house  and  land  at  Champion-hill.  The 
pmniae*  demised  consist  of  a  long  strip  of  land  of 
aboat  85  feet  wide,  extending  sonthward  from  a  road 
whjeh  was  formeHj  prirate,  bnt  which  is  now  a  public 
road,  and  of  a  house  on  this  slip  of  land,  and  of  a 
couespondiog  slip  of  land  on  the  opposite,  the  north 
rid«,  of  the  road,  on  which  there  are  some  treea.  The 
demise  is  in  two  parts  :  a  demise  of,  first,  all  that  piece 
or  parcel  of  ground  situate  in  the  parish  of  St.  Giles, 
in  the  county  of  Surrey,  on  the  south  side  of  the  new 
toad,  called  Champion-parlc-road,  bounded  on  the 
Borth  by  the  Kew-road,  and  then  setting  oat  other 
Vmndariee  ;  "and  also  all  that  messoage  or  tenement, 
together  with  all  other  the  erections  and  buildings 
Roently  erected  and  built"  on  that  plot  of  land.  And 
tiien,  secondly,  all  that  piece  or  parcel  of  ground  situate 
ia  the  same  parish,  on  the  north  side  of  ths  New-road, 
having  a  frontage  thereto  of  80  feet,  and  an  arerage 
depth  of  205  feet,  with  the  bonndaries  of  that  piece  of 
land.  Then  there  are  covenants  in  the  lease  :  first,  a 
ooTcnaot  on  the  part  of  the  lessee  not  to  erect  orJ>aild 
on  any  part  of  the  siid  piece  of  land  secondly 
ttiCTeby  demised  (the  piece,  that  is,  on  the  north  sids)  any 
messnage  or  bnildiog,  coach-hoose,  stable,  cowhouse, 
or  other  bnilding  whatsoerer,  save  and  except  a 
greenhonse  or  holhoose,  or  plensore  or  summerhonse. 
And  then  there  is  a  corenant  on  ths  part  of  the  land- 
kird  not  to  baild  npon  the  ground  or  paddock  on  the 
east  and  west  sides  of  the  plot  of  ground,  any 
messnage  or  dwelling-honse,  coach-house,  or  stable,  or 
other  erections,  save  and  except  snmmer-houses  or 
pleasure-houses,  unless  also  a  church  or  chapel  at  the 
cast  extremity  of  the  said  ground  or  paddock,  which 
ground  or  paddock  was  delineated  on  a  plan.  Now, 
there  were  corresponding  demises  of  other  strips  of 
laod,  on  both  sides  of  the  road,  to  other  persons  ;  and 
it  appears  that  the  strips  demised  to  the  pit.  and  to 
some  others  on  the  north  side  of  the  road  hare  been 
thrown  together  so  as  to  form  one  plot.  The  pit.  in 
his  affidavit  says  that,  at  the  time  of  making  the  lease, 
■od  until  the  commencement  of  the  company's  works, 
no  part  ti  the  said  land  shown  on  the  plan,  and 
therein  coloured  green  (that  is,  the  land  to  the  north), 
was  bnilt  npon,  and  the  said  trees  continued  standing 
ami  growing  thereon,  and  the  whole  of  the  same  was 


covered  with  grass  and  turf,  and  formed  a  paddock 
or  close,  and  was  used  as  a  meadow  or  pHstnre  land, 
and  was  inclosed  by  low  railings,  or  a  hedge,  with 
locked  gates,  and  with  the  said  trees  thereon  formed 
a  highly  ornamental  frontage  to  the  buildings  of 
the  pit.  and  the  other  lessees,  and  that  those 
parts  of  the  said  pieces  of  land  which  were 
let  to  the  pit.  and  the  other  lessees  were  from 
time  to  time  used  by  the  pit.  and  the  other  lessees 
aod  their  families  for  a  cricket-ground  and  generally  for 
their  recreation.  That  part  of  the  said  piece  of  land 
which  is  oomprised  in  the  said  indenture  of  lease 
was  only  taken  by  the  pit.  on  lease,  as  aforesaid,  as 
piart  of  the  land  of  the  plt.'s  house,  and  for  the 
purposes  thereof.  From  the  date  of  the  lease  in 
1843  up  to  the  present  time,  the  piece  of  land  not 
oomprised  in  the  same  indenture  (that  is,  the  sonth 
side  of  the  road)  had  been  occupied  and  used  by 
the  pit.  as  and  being  the  site  of  the  actual  buildings 
of  his  bouse,  with  a  back  and  front  garden.  This  was 
met  by  an  affidavit  on  the  part  of  the  defts.  that 
this  land  on  the  north  side  of  the  road  has  been  let 
to  a  butcher  for  the  last  six  years,  as  a  yearly  tenant, 
who  has  used  the  same  for  the  purpose  of  grazing  his 
cattle  thereon.  The  pit.,  in  reply  to  that  affidavit, 
does  not  deny  the  fact  of  the  land  having  been  let  to 
a  bntcher,  bnt  says  that  with  regard  to  the  alleged 
underletting  to  John  Green,  the  bntcher,  the 
pit.  had  allowed  him  from  time  to  time  to  hav*  the 
grazing  of  that  part  of  hia  premises  which  is 
comprised  in  the  field  on  the  north  side  of 
Champion  -  park-road,  bnt  that  John  Green  had 
never  had  the  exclusive  possession  of  the 
said  paddock  or  field,  or  used  the  same  for  any 
other  purpose  than  for  grating  ;  and  that  the  tenants 
of  the  other  houses  in  Champion-park  had  used  tho 
some  field  for  recreation,  notwithstanding  the  use 
thereof  by  John  Green  ;  that  the  said  field  -was  fitted 
to  be  used  as  pasture,  and  that  the  beauty  thereof, 
as  seen  from  the  plt.'s  houses,  was  increased  by  the 
presence  of  sheep  or  cows.  The  defts.,  the  company, 
acquired  this  land  on  the  north  side  of  the  road,  for 
the  purpose  of  making  their  railway.  The  pit.  con- 
tended that  if  the  company  took  the  land  on  the  north 
side  of  the  road  they  must  also  take  the  whole  of  the 
property,  including  the  land  on  the  south  side  and  the 
house ;  and  he  has  filed  the  present  bill  for  the  pur- 
pose of  restraining  the  company  from  taking  the  land 
on  the  north  side  without  at  the  same  time  taking  ths 
land  on  the  south  side  of  the  house.  The  M.  R.  was 
of  opinion  that  the  company  were  not  bound  to  take 
the  whole  of  the  premises,  and  he  therefore  refused  an 
injunction.  The  pit.  has  appealed  from  the  order 
refusing  an  injunction,  and  asks  that  it  may  now  be 
granted.  The  92nd  section  of  the  Lands  Clauses  Act 
is  in  these  terms  :  "And  be  it  enacted,  that  no  party 
shall  at  any  time  be  required  to  sell  or  convey  to  the 
promoters  of  the  undertaking  a  part  only  of  any  house 
or  other  building  or  manufactory  if  such  party  be  willing 
and  able  to  sell  and  convey  the  whole  thereof."  The  qnea* 
tion,  therefore,  for  us  is,  whether  the  slip  on  the  north  of 
the  Champion-park-road  is  or  is  not  to  be  considered 
as  part  of  the  plt.'s  "  house."  I  regret  to  say  that  my 
learned  brother  and  myself  differ  npon  this  question. 
The  M.  R.  has  been  of  opinion  that  this  land  to  the 
north  is  not  part  of  the  "bouse,"  and  I  agree  with  bim 
in  that  opinion.  The  principle  which  governs  cases 
of  this  description  wss  settled  in  the  case  of  Lord 
Robert  Gronenor  v.  The  Jlampilead  Junction  Railwat/ 
Company  (uM  tupra"),  referred  to  in  the  argument  ; 
and  the  question  to  be  determined  is,  what  would  pass 
under  a  conveyance  of  the  "  house  ?"  I  am  of  opinion 
that  the  slip  on  the  north  of  the  road  would  not  pass 
nnder  such  conveyance.  There  are  many  cases  on  the 
snbject— many  more  than  were  cited  in  the  argument ; 
and  I    have  looked  into  them.    >Ipat  of  the  early 
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antborities  are  referred  to  in  Bill  v.  Gramger,  in 
Piowden,  collected  in  a  aide-note  to  tbat  case.  They 
fnlly  settle  tbat  the  garden  and  the  curtilage  pass  b; 
the  conveyance  of  the  "  boose."  It  appears,  indeed, 
never  to  have  been  disputed  that  the  curtilage  would 
pass.  The  early  cases  seem  to  bare  diSered  on  the 
question  whether  the  garden  would  pass ;  ultimately, 
however,  they  decided  that  it  would.  It  is  important, 
I  think,  to  consider  the  principle  on  which  this  was  so 
settled,  and  I  take  it  to  have  been  this — that  the 
garden  was  matter  of  necessity,  and  not  of  pleasure, 
to  the  house.  It  was  so  held  in  the  case  of  Garden 
V.  Tiici,  in  Cro.  Eliz.  89.  There  was  there  a  demise 
of  a  messuage  to  which  a  garden  and  curtilage 
belonged  ;  the  whole  were  joined  together  and  inclosed 
within  one  wall.  The  garden  and  cartilage  were  held 
to  pass,  for,  as  was  said,  the  curtilage  is  as  parcel  of 
the  bouse,  and  will  pass  by  a  feoffment.  It  appears,  in 
Boll's  Abridgment,  that  the  feoffment  of  the  curtilage, 
and  the  curtilage  only,  will  pass  the  bouse.  Reverting, 
however,  to  Garden  v.  Tuck,  the  court,  while  disposing 
ef  the  question  on  the  curtilage,  doubted  whether  the 
garden  would  pass,  because  it  was  said  it  was  a  place  of 
pleasure.  Ultimately, however,  the  court  decided  thatthe 
garden  would  pass,  because,  as  it  was  said,  it  was  of  ne- 
cessity as  well  as  of  pleasure.  We  have  here,  therefore, 
as  I  think,  the  principle  upon  which  a  garden  passes  by 
the  conveyance  of  a  bouse.  When  I  speak  of  the  con- 
Teyanoe  of  a  house,  I  do  not  say  a  word  upon  the  cases 
as  to  the  conveyance  of  a  house  with  the  appurte- 
nances. It  is  the  conveyance  of  a  house  merely  of 
which  I  speak  ;  and  the  piinciple  as  referred  to  in  that 
case  upon  which  the  garden  passes  is  this,  that  the 
garden  is  of  necessity  and  not  of  pleasure  merely. 
That  principle  appears  to  my  mind  to  be  no  less  appli- 
cable to  the  question  whether  more  than  the  garden 
can  pass  by  a  conveyance  of  a  "  house."  It  is  impos- 
sible, I  think,  in  the  present  case  to  say  that  this  strip 
to  the  north  is  of  necessity,  or  anything  more  than  of 
pleasure,  to  the  house.  I  therefore  agree  in  the  con- 
clusion of  the  M.  R.,  and  I  think  bis  order  in  refusing 
the  injunction  was  right.  I  need  hardly  add  that  I  am 
fortified  in  that  opinion  by  the  position  of  this  strip  of 
land  and  the  use  to  which  it  has  been  applied,  and  the 
fact  of  its  having  been  thrown  together  with  other 
strips  into  one,  and  let  in  the  manner  represented  by 
the  evidence.  As  I  am  of  the  same  opinion  as  the 
M.  R.,  this  motion  must  be  refused  ;  but  I  think  it 
right  that  the  costs  should  be  costs  in  the  cause. 

Lord  Justice  Knioiit  Bruce  said: — I  am  unwilling 
to  attribute  to  the  Legislature  the  intention  of  passing 
a  law  which  should  be  subject  to  the  interpretation 
which  (I  need  not  say,  with  probable  correctness)  the 
M.  &  and  my  learned  brother  have  considered  them- 
selves bound  to  put  upon  it  I  repeat,  tbat  I  myself 
do  not  so  interpret  the  provisions  of  the  Act  of  Parlia- 
ment in  question ;  but  I  am  of  opinion,  on  the  contrary, 
that  the  pit.  is  entitled  to  this  injunction.  But  as  his 
Honour  and  my  learned  brother  are  of  a  different  opi- 
nion, of  course  no  iujuoclion  can  be  granted. 

Solicitor  for  the  pit,  G.  D.  A$l)by. 

Solicitors  for  the  railway  company,  FaithfuU,  Sont 
and  Coode. 


nOUA  COTTBT. 

Beported  by  H,  B.  Yoimo,  Esq.,  Bairlster^t-Law. 

Uag  22  and  23. 

The  Attorxet-Genebal  v.  Cuftoh. 

Church  of  England  general  tdueational  charity — 

Trutteet — Schoolmaster — DiuatUn — Pupils. 

Where  a  foundation  deed  of  a  chariti/  it  lilent  at  to 

the  guettinn  of  the  religitmt  qualification  on  the  part 

of  the  tiiuteet  of  it,  but  the  court  tee*  ekarly  that 

,'    Sie  dtaritg  it  a  Church  of  England  one,  it  wili 


appoint  at  the  tnuleet,  mtmltert  of  that  Church ;  and 
it  does  so  in  order  to  prevent,  so  far  at  it  can,  any 
possible  persersiott  of  the  objects  of  the  Aarilg.    At 
the  same  time  the  court,  in  so  doing,  endeavours  it 
ensure  to  persons  who  are   not  members  of  the 
Church  of  England,  any  advantages  of  the  <Attritf 
to  mhich  iliey  may  be  entitled. 
It  does  not,  however,  necessarily  folloa  that  the  icM- 
master  in  a  Church  of  England  general  educational 
chariti/  miut  be  a  member  of  that  Church :  cateris 
he  ought  to  be;  but  the  trut'ees  of  such  a  charily 
paribus,  would  not  commit  a  breach  of  trust  if,  fur 
a  proper  and  sufficient  cause,   and  under  prvper 
circumstances,  they  appointed   as  schoolmaster  a 
person  who  was  not  a  member  of  the  Church  <^ 
England. 
The  Court  decided  that,  under  the  circumstances  of  this 
case,  neither  Dissenters  nor  non-inhabitants  of  the 
parish  were  proper  trustees  of  a  Church  of  England 
general  educational  charity,  and  that  a  DisseMr 
could  not  act  at  a  schoolmaster  in  it ;   but  that 
persons  of  all  religious  dff nominations  were  entitled 
to  be  instructed  by  the  charity. 
This  was  an  information  praying  the   settlement  by 
the  Court  of  Cb.  of    a  scheme  for  the  management  of 
an  educational   charity  at   Brougbton;  a   declaratioD 
that  the  trustees  of  the   charity,  or  such  of  them  as 
were  not   duly  qualified  to  act  as  trustees  of  it,  might 
be  removed  from  their  office ;  that  new  trustees  nught 
be  appointed,  and  an   injunction   to   restrain  an   in- 
tended appointment  of  a  new  schoolmaster. 
The  facts  of  the  case  were  shortly  these  :— 
By  an   indenture,  dated  the  24th  April  1601,  and 
made  between  Thomas  Dowse  of  the  one  part,  and 
eight  persons,  "  inbabiUnis  of  the  town  of  Broughton," 
of  the  other  part,  reciting  that  there  were  very  many 
people  dwelling  within  the  town  and  manor  of  Brougb- 
ton and  Bassington,  and  many  cliildren  and  youth  did 
there  daily  increase,  which,  for  want  of  teaching  sod 
instruction,  were  bred  up  in  rudeness  and   ignorance, 
it  was  witnessed,  that  for  the  maintenaoca  and  oon- 
tinuance  for  ever  thereafter  of  a  schoolmaster  for  th» 
instruction  and  teaching  of  the  children  and  youth  of 
the  inhabitants  within  the  said  parish  to  reaid,  write, 
and  cast  accounts,   to  the  intent    thereby   that  they 
might    be    the   better  enabled    to    know    and    servs 
Almighty  God,  and  to  obey  their  Sovereign  Prince  and 
parents,  and  might  be  more  apt  and  readily  prepared 
either  for  schools  of  higher  learning,  or  otherwise  to 
serve  and   be   bound   as  apprentice  in  some  landaUa 
trade  and  science,  or  else  be  employed  in  husbandry  or 
other  good  labour  and  course  of  life  for  getting  their 
living,  the  said  Thomas  Dowse  granted  certain  lands  to 
the   trustees,    upon   trust    "to    receive    the    profits 
thereof  for  the  maintenance  and  continuance  of  such 
a  meet  and   fit  schoolmaster  as  the  trustees  fur  the 
time  should    limit    or    appoint,    to   be  resident  and 
abiding  within  the  town  of  Brougbton,  for  the  teaching 
and  instructing    of  the  children   of  such    as    should 
inhabit  within  the  town  of  Broughton,  to  read,  write, 
and    cast  accounts."      The  deed  then  directed,  that 
when  the  said  trustees  should  "  grow  old  or  few  in 
number,"  tbat  then,  and  before  the  same  lands  sfaooM 
come  or  bappen  to  survive  to  one  sole  person,  new 
trustees   should  be  appointed,  "  of  good  credit,  tnist, 
and  honesty,  of  the  said  parish  of   Broughton."     The 
founder  further  directed,  that  one  part  of  the  deed, 
which  was  to  be  executed  in  duplicate,  sbonld  be  com- 
mitted to  the  custody  and  safe  keepfng  of  the  ofaursh- 
wardens  for  the  time  of  the  parish  of  Broughton,  t» 
be  there  entered  and  remain  for  memory  in  the  book 
of  the   said  parish,  commonly   called   "  the    book   of 
christenings  and  burials ;"  and  the  other  part  was  to 
be  in  the  possession  of  the  trustees.     The   deed  pro- 
vided, that  if  the  trtistees  should  fail  to   appoint   a 
schoolmaster  upon  any  occasion,  and  due  notice  thereof 
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abonlii  ba  giren  in  tli«  pariah  church  after  diTine 
Mcrice,  then,  after  the  expiration  of  one  month,  the 
bars  of  the  founder  should  enter  on  the  lands,  and 
recHTe  the  rents  thereof,  until  a  schoolmaster  was  duly 
appointed.  The  deed  also  contained  various  references, 
in  other  parts  of  it,  to  ibe  Church  of  England. 

The  present  trustees  of  the  charity  were  only  six  in 
number,  and  were  the  defts.  in  this  suit.  It  appeared 
fixnn  the  evidence  that  one  of  them  was  a  Dissenter ; 
tliat  another  never  had  been  an  inhabitant  of  Bronghton, 
and  was  now  residing  nine  miles  from  the  parish  church, 
and  that  three  others  resided  out  of  the  parish,  at 
Stances  varying  from  two  to  twelve  miles  from  it. 
Thirty-eight  years  ago  the  trustees  appointed  a  school- 
naster  who  was  a  Dissenter.  He  made  a  rule  that  no 
boy  sboold  b«  admitted  to  the  school  who  conid  not 
nad,  the  enforcing  of  which  rule  had  reduced  the 
school  to  one-third  of  the  number  of  pupils  who  were 
in  it  when  he  was  originally  appointed.  He  died  in 
1862,  and  there  was  now  a  vacancy  in  the  mastership. 
It  farther  appeared  that,  with  respect  to  the  discharge 
hj  the  tmsleea  of  their  other  duties,  they  had  regularly 
attended  the  meetings  for  the  management  of  the 
charity  and  its  property,  the  value  of  which  was  about 
80/.  a-year.  There  were  never  fewer  than  tbree 
tzvtttts  at  a  meeting,  generally  four,  and  sometimes 
five. 

The  parish  of  Bronghton  contained  about  900  in- 
habitants, of  whom  about  one-half  were  Dissenters. 

The  questions  to  be  decided  by  the  court  were  the 
following : — 

1.  Whether  the  charity  was  a  Church  of  England 
charity? 

2.  Whether  the  benefits  of  it  were  to  be  confined  to 
members  of  the  Church  of  England  ? 

3.  Whether  the  trustees  of  it  must  be  members  of 
the  Church  of  England ;  or  whether  Dissenters  might 
act  as  such  ? 

4.  Whether  the  schoolmaster  must  be  a  member  of 
the  Chorcb  of  England;  or,  whether  a  Dissenter 
might  be  appomted  to  that  duty  ?  and 

5.  Whether,  nuder  the  circumstances  above  stated, 
the  defts.  were  fit  and  proper  trustees  of  the  charity, 
duly  qualified  in  all  respects  to  act  as  such,  and 
whether  they  had  so  acted  ? 

Cole,  Q.C.  and  Km/  appeared  in  support  of  the 
information. 

Seimgn,  Q.C  and  Toumund  for  the  trustees. 
Colt,  Q.C.  in  reply. 

The  following  authorities  were  cited  in  the  arga- 
meuts  : — 

AUorney-Gmeral  v.  Calvert,  23  Beav.  248 ;  " 
£e  liminster  School,  2  De  6.  &  J.  S35;  on 
app.  S  H.  of  L.  Cas.  495;  s.  c.  2  L.  T.  Bep. 
N.  S.  701 ; 
AtUmeg-Gaural  v.  Lord  Stanford,  I  Phil.  787; 
Me  Cheimt/ord  Grammar  Sckool,  I  K.  &  J.  643; 
AUomey-General   v.    Govemor$  of  Skarbomt 

GroBuottr  School,  18  Beav.  256; 
Se  Stafford  Charitia,  25  Beav.  28; 
Attomey-Gmeralf.  CuUam,  1 Y.  &  C.  C.C.411. 
The  Masteb  of  the  Bolls. — I  have  carefully  read 
the  deed  of  endowment  of  the  charity  in  question  in 
tliia  caae,  and  I  am  satisfied  that  it  was,  and  is,  pro- 
pecly  a  Church  of  England  charity.  The  founder  was 
clearly  a  member  of  that  Church,  and  intended  to 
promote,  by  his  fonndation,  the  cause  of  education. 
He  intended,  however,  to  do  that  generally.  I 
deduce  that  conclusion  from  the  consideration  of 
tbe  time  when  the  deed  was  executed  by  .bim, 
▼iz.,  in  IGOl  ;  a  time  at  which,  io  conse- 
'^aenee  of  tbe  enforcement  of  tbe  Act  of  Uni- 
facmitj  which  had  then  recently  been  passed,  there 
was  .probably  but  little  dissent  in  Broughton ;  and 
fnm  tile  fact,  that  the  deed  makes  frequent  mention 
«f   the  Church  of    England.    In  the   case    of   the 


Attomeg-Geaerat  \.  Calvert,  1  drew  a  distin^on 
between  religions  charities,  educational  charities  and 
eleemosynuy  charities,  so  far  as  regarded  the  atten- 
tion which  the  court  pays  to  the  religious  opinions  of 
the  founders.  To  that  distinction  I  still  adhere.  In 
every  educational  charity  there  are  three  persons,  or 
classes  of  persons,  to  be  coustidered :  the  trustees,  the 
instructors  and  the  instructed.  The  charity  now  ia 
qaestion  before  me  is  an  educational  one,  I  have 
said  that  it  is  a  Church  of  England  charity,  and  I 
am  also  of  opinion  that  the  benefits  of  it  are  not  to 
be  confined  merely  to  membem  of  that  Church.  I 
think  that  persons  of  all  religions  denominations 
should  be  at  liberty  to  reap  tbe  advantage  of  the 
instruction  afforded  by  it.  DiSeient  consideration!, 
however,  exist  with  respect  to  the  appointment  of  the 
trustees  of  it.  Where  tbe  court  sees  that  a  charity  is 
a  Church  of  England  charity,  it  appoints  as  trustees 
of  it  members  of  that  Church,  and  it  does  so  to  pre- 
vent, so  far  as  it  can,  any  possible  perversion  of  tbe 
objects  of  tbe  charity;  at  the  same  time  the  court,  in  so 
doing,  endeavouis  to  ensure  to  persons  who  are  not 
members  of  the  Church  of  England,  any  advantages  of 
tbe  charity  to  which  they  may  be  entitled.  I  am  therefore 
of  opinion  that  the  trustees  of  this  charity  ought  to 
be  members  of  the  Church  of  England.  At  the  same 
time,  however,  I  am  also  of  opinion  that  the  sjholara 
or  pupils  who  attend  the  school  need  not  be  members 
of  tbe  Cliurch  of  England  ;  and  provision  must  be 
made  in  the  scheme  to  be  framed  for  the  management 
of  the  charity  for  aifording  religious  instruction  in 
such  a  manner  as  uot  to  exclude  persons  who  are  not 
members  of  tbe  Church  of  England.  With  respect 
to  the  master,  it  does  not  necessarily  follow,  although 
it  would  prima  foot  appear  to  do  so,  that  he  should 
be  a  member  of  that  Church.  Still  I  think  that, 
cceterit  paribui,  he  ought  to  be  a  member  of  the 
Church  of  England  ;  but  the  trustees  would  not 
commit  a  breach  of  trust  if,  for  a  proper  and  sufficient 
cause,  and  under  proper  circumstances,  they  appointed 
as  sclionlmaster  n  person  wbo  was  not  a  member  of 
tbe  Church  of  England.  The  drcnmstances,  how- 
ever, must  be  peculiar  to  justify  such  an  appointment. 
That  is  all  I  need  say  upon  that  subject.  With  regard 
to  the  trustees,  there  is  a  great  distinction  between 
appointing  improper  persons  to  be  trustees  in  the  first 
instance,  and  removing  them  when  appointed.  Lord 
Cotteuham  drew  that  distinction  very  strongly  in 
the  case  of  The  Attomeg-General  v.  Stamford  (the 
Manchester  School),  and  I  intend  to  follow  bis  ruling 
in  that  respect  npon  the  present  occauon.  I  think  that 
one  of  these  gentlemen,  who  is  a  Dissenter,  ought  not 
to  have  been  appointed.  I  also  think  that  another  of 
these  gentlemen,  wbo  was  not  at  tbe  time  an  inhabitant 
of  the  parish,  ought  not  to  have  been  appointed,  as  tbe 
deed  expressly  provides  that  they  shall  be  inhabitants 
of  the  parish.  If  the  other  tmslees,  who  were 
originally  inhabitants  of  the  parish,  have  removed  to 
such  a  distance  as  to  be  unable  to  attend  the  meetings 
of  the  trustees,  I  should  consider  that  they  have 
brought  themselves  within  tbe  provision  for  filling 
op  vacancies,  and  should  construe  the  words  "  K^ow 
old "  as  equivalent  to  "  incompetent  properly  to 
attend."  But,  npon  looking  at  the  evidence,  I  cannot 
see  that  there  has  been  any  want  of  proper  attend- 
ance. Tbe  trustees  appear  to  me  to  have  dnlj 
attended  to  tbe  charity,  for  I  find  from  the  books, 
that  there  are  never  less  than  three  present  at  the 
meetings,  usually  four,  and  occasionally  five.  I  see 
no  reason,  theretbre,  for  saying  that  they  have  not  to 
the  best  of  their  ability  performed  the  trust  conferred 
upon  them,  with  the  exception  that  they  were  certainly- 
very  neglectful  with  respect  to  the  schoolmaster.  They  . 
appear,  some  thirty-seven  or  thirty-eight  years  ago,  to 
have  appointed  a  sehoolraASter  who  was  an  improper 
person.    Xhey  appointed  him  apparently  because  his 
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father  had  been  schoolmaster  before  him,  and  the; 
allowed  him  to  make  roles  for  bis  awn  conrenienee, 
contrary  to  tb»  express  directions  of  the  founder ;  for, 
altbongb  the  object  of  the  foundation  was  to  teach 
hoja  to  read  and  write,  be  laid  down  a  rule  that  no 
boy  should  be  admitted  into  the  school  who  oonld 
not  already  read.  The  result  of  that  improper  conduct 
was  to  reduce  the  number  of  scholars  to  one-third  of 
-what  it  was  at  the  time  when  he  took  the  school.  He 
is  dead,  and  no  sew  schoolmaster  has  been  appointed. 
I  do  not  think,  bowerer,  that  upon  that  ground  alone 
it  would  be  proper  to  remore  the  deft,  from  the 
tmsteesbip.  I  propose  to  fill  np  the  original  number 
of  trustees,  and  I  shall  direct  that,  in  filling  np  the 
nnmber,  regard  shall  be  paid  to  the  deed  of  endowment, 
which  provides  (as  I  take  it)  that  they  shall  be  mem- 
bers of  the  Church  of  England,  and  also  resident  within 
the  parish.  I  shall  also  direct  a  reference  to  chambers 
to  settle  a  scheme  for  the  fntore  goreinment  of  the 
charity,  banng  regard  to  the  in:.tniment  of  foundation, 
and  to  the  state  and  population  of  the  pariah,  and 
any  other  existing  means  of  instruction  in  the  parish. 
I  (hall  giTe  the  costa  of  all  penons  to  this  information 
ont  of  the  funds  of  the  charity ;  as  I  see  no  reason 
for  making  the  defts.  pay  the  costs.  I  shall  direct 
the  costs  to  be  taxed  at  once,  but  not  to  be  paid  till 
I  see  how  the  parties  conduct  themselves  with  respect 
to  tha  further  proceedings  for  the  settlement  of  the 
proposed  scheme.  

Julg  a?  and  31. 

ThOHPSOIC   v.  CABTWBiaHT. 

7A«  Amuulf  Act,  S3  Gto.  3,  c  141,  «.  10— Iiurtiu- 
iag  ammitjf — (7oneeaIinefi<  of  prior  ohayt  from 
grantee  o/ aimtiUji  dMd — Enroimeni. 
In  1826  C.  mortgaged  hit  interett  (200L  per  anmim  m 
eertaim  land)  to  At.,  hit  eolicitor,  to  natre  100<M. 
muiintereit  at  i per eenL  In  \iiS  C, ai a ntretg, 
ioined  in  the  grant  of,  and  barged  the  eame  land 
with,  an  annuitg  iecreaeing  Jrom  139/.  to  1992.  afier 
Jivegeart,  in/avour  of  D.,  and  covenanted  that  the 
land  mu  Jree  from  inamirttncee.  M.  on  that 
accation  acted  ae  the  eoHeitor  <if  D.  Tha  annmty 
deed  wai  never  enrolled.  Theanrndb/tothetmaUer 
amoimt  teat  regularh/ paid  till  186S.  C.  died,  and  J), 
proceeded  to  prove  agairnt  hit  ettate/br  the  vo/ua  of 
the  atmuiig.  T.,  a  creditor  of  C.,  oppoeed  thit 
proof,  on  the  ground  that  the  amnuitg  deed  had  not 
been  dulgemvlled: 
MM,firtt,  that  the  annuitg,  being  on  inereating  one, 
nuft  in  thit  eate  he  contidered  at  of  tie  largest 
amount  tpacified  in  the  deed ;  leeondb/,  that  C.  ntutt 
be  taien  to  have  been  "  a  grantor"  of  the  annuitg 
within  the  meaning  of  that  word  in  the  S3  Geo.  Z, 
e.  141, «.  10;  thu-dlg,  that  M.  in  1828  frambdentlg 
eoncealed  from  D.  the  exietenee  of  the  mortgage 
exeeuled  in  1826;  eavi,  fourthly,  that  the  annuitg 
deed  icat  within  the  exception  contained  in  the  lOth 
tectum  of  the  53  Geo.  3,  c  141,  and  therefore 
did  not  reqidre  enrolment. 

The  question  in  this  case  was,  whether  an  annuity 
deed  onght  to  hare  bean  enrolled  under  the  provisions 
to  that  efiect  contained  in  the  Annuity  Act,  53  Qeo.  3, 
c.  141,  or  whether  the  deed  fell  within  the  ezceptiona 
in  the  10th  section  of  the  Act  ? 

By  the  10th  section,  it  wai  enacted  that  that 
statute  should  not  "  extend  to  Scotland  or  Ireland,  or 
to  any  annuity  or  rentcharge  given  by  will  or  by 
marriage-settlement,  or  for  the  advancement  of  a  child, 
nor  to  any  annuity  or  rentcharge  secured  upon  fne- 
hold  or  copyhold  or  customary  landa  in  Great  Britain 
or  Ireland,  or  in  any  of  His  Majesty's  possessions 
beyond  the  seas,  of  equal  or  greater  annual  value  than 
tbe  said  annuity  over  and  above  any  other  annuity,  and 
One  iatetest  of  any  principal  sum  charged  or  seoortd 


tbereon,  of  which  the  grantee  bad  notice  at  the  tim* 
oT  the  grant,   whereof  the   grantor  is  seised  in  fee- 
simple  or  fee-tail  in  possession,   or  the  fee-sfanple 
whereof  in  possession  the  grantor  is  enabled  to  charge 
at  the  time  of  the  grant,   or  secured  by  the  actual 
transfer  of  stock   in   any   of  the  public  fbnds,  the 
dividends    whereof  an    of    equal    or  greater  annnat 
value  than   the   said   annuity,  nor  to  any  voluntary 
annuity    or   rentcharge  granted   without    regard   t»' 
pecuniary  consideration,  or  money's  worth ;  nor  to  any 
annuity  or  rentcharge  granted  by  any  body  corpontCr 
or  under  any  authority  or  trust  created   by  Act  of 
Parliament" 
The  facts  of  the  ease  were  shortly  these : — 
In  1826  Thomas  Cartwright  waa  entitled  to  a  moiety 
of  certain  freehold    land,  which  moiety  was  of  the- 
valne  of  200L     By  a  deed,  dated  the  6th  Feb.  in  that 
year,  Thomaa  Cartwright  mortgaged  hia  moiety  of  tha- 
land  to  a  Mr.  William  Montrion,  to  secure  lOOOL  aii4 
interest  at  5  per  cent.    By  an   indenture,  dated  th*- 
11th  March    1828,  and  made  between  Francis  Cart- 
wright of  the  first  part ;  the  said  Thomas  Cartwright 
of  the  aecond  part ;  Arthur  Downes  of  the  third  part^ 
and  John  Howell  of  the  fourth  part,  after  reciting  tha- 
faot  of   Thomaa  Cartwright'a  title  to  the   afoiesaii 
moiety,   and  an  agreement  for  the  aale    by  Ftsada 
Cartwright  to  Arthur  Downea  of  an  annuity  for  a  tmt 
of  years,  determinable  on  lives,  which  waa  to  commeDca 
at  139t,  to  increase  after  five  yean  to  199'.,  and  to- 
be  further  saourcd  on  the  freehold  property;  Frsnoi 
Cartwright  granted  the  annuity  to  Downes,  and  for 
fnrther  securing    the    annuity,    Thomas    Cartwright 
appointed,  granted,  and  covenanted  to  and  with  Arthw 
Downes,  his  heirs,  executors  and  administtatoit,  that 
it  should  be  issuing  ont  of  and  charged  upon  Themsfr' 
Cartwright'a  aforaaaid  moiety,  with  powen  of  dietia»' 
and  entry  ;  and  Thomaa  Cartwright  (at  the  reqneit  st 
bis  brother)  also  granted  the  moiety  to  Howell,  tot  a> 
term   of  years  upon   trusts  for  bettar  secnriagtbe- 
payment  of  the  annuity.    The    annuity  waa   made- 
redeemable  by  Francis  Cartwright  and  Thomaa  Oait* 
wrigbt,  or  mthar  of  them,  on  notice  being  given  by 
him  to  that  effect ;   and  the  deed  ooDtained  a  oovenanfr 
by  Thomas  Cartwright  that  his  moiety  waa  free  from 
incumbrances.    The  annuity  was  now  vested  in  John 
Downes,  as  representative  of  Arthur  Downes.    The 
anm   of  \39L  had   been    regularly  paid  by  Franda- 
Cartwright,  or  bis  representatives,  down  to  the  presat 
year,  as  the  grantee  had  agreed  to  accept  that  ram 
instead  of  the  larger  amount. 

Francis  Cartwright  was  now  dead,  and  this  suit 
was  instituted  for  the  administration  of  his  estate. 
John  Downea  proceeded  to  prove  against  the  estate  tt 
Francis  Cartwright  for  th*  valne  ot  the  annuity ;  bat 
the  pit,  who  waa  a  creditor  of  the  testator,  reaisted  tha 
proof  on  the  ground  that  the  annuity  deed  of  1888  had 
not  been  enrolled  pursuant  to  the  provisions  of  the 
above-mentioned  Act  It  appeared  that  Mr.  WiUiaii' 
Montrion  waa  solicitor  of,  and  had  acted  aa  snch  for, 
Thomas  Cartwright  on  the  ocoasion  of  the  mortgage 
of  the  6th  Feb.  1826,  and  for  Arthur  Doipies  on  that 
of  the  annuity  deed. 

J.  Pearitn  appeared  for  John  Downes,  and  eon- 
tended  that  the  annuity  deed  of  the  1 1th  March  1828 
was  within  the  exception  contained  in  the  abov* 
stated  10th  section  of  the  Act,  and  required  no  enrol- 
ment.    He  cited 

The  Annnity  Act,  «<  tuprh  ; 
Jonee  v.  Smith,  I  PhiU.  244; 
Etpin  V.  Penberfon,  3  De  G.  &  J.  547. 
Betherington,  for  the  pit,  contra,  cited 
Danoin  y.  Lincoln,  5  B.  &  Aid.  444. 
F.  Baton  appeared  for  the  executors  of  the  tettator. 
J.  Pearton  in  nply. 
The  Mastkb  of  the  Bolls  referred  to 
Kennuig  y.  Onen,  3  M.  &  K.  699. 
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Tb«  utnra  of  the  ar^meota  will  safficiently  appear 
■baa  hie  HoDoar'a  jndgment. 

Jwlf  31.— The  Hastbr  of  the  Rolls.— The  qnes- 
tioB  wbieh  I  have  to  decide  in  this  ease,  ia,  whether 
aaaaaaitf  deed,  exeeoted  on  the  lltb  Hareb  1828, 
imemptedfram  theneeeaaitj  of  enrolment  bj  falling 
within  the  exoeptiona  contained  in  the  leth  section 
eftbe  Annnit;  Act.  the  53  Geo.  3,  c.  141  ?  [HU 
Hooooi  then  stated  the  facts  of  the  case,  as  above 
asd  eoationed  :]  It  was  argued  thnt,  as  the  moist;  of 
Tbomas  Cartwright  was  worth  2002.  per  annam,  the 
soDial  income  of  the  property  exceeded  the  amount  of 
tbe  aaauity  charged  on  it.  If  Thomas  Cartwright's 
moietjr  had,  when  the  annuity  was  granted,  been  in 
"iact  fiet  from  incambnnces,  there  coold  hare  been  no 
doubt  that  the  deed  fall  within  the  exceptions.  But 
-that  was  not  the  tms  state  of  the  case  ;  for  the 
Doittj  wu  mortgaged  in  1826  to  secnre  lOOOt.  with 
inlerat  at  5  per  cent.  The  income  therefore  of  the 
auiety,  after  dedscting  the  interest  on  the  charge  then 
esituig  npon  it,  was  only  150^  Now,  althongh  that 
na  was  more  than  the  annuity  of  1392.,  it  was  less 
Hub  that  of  199^  The  questions  now  to  be  decided 
tbtnfon  an :  first,  whether  the  annuity  is  to  be  con- 
■dered  u  one  for  139^  or  for  1991. ;  secondly,  whether 
Thoetas  Cartwrigfat  was  the  grantor  of  it  within  the 
lOtk  leetioa  of  the  Act ;  and  thirdly,  whether  Arthur 
Dewnes  had  notice  of  the  mortgage  of  1826  when  the 
aiiin%  was  granted  to  him  ?  Upon  the  first  question, 
I  an  rf  opinion  that  the  annuity  mnst  he  considered  to 
be  one  of  the  larger  amount ;  for  otherwise  the  prori- 
aioas  of  the  Act  might  be  easily  eraded.  I  do  not 
•ay  that,  if  an  annuity  be  one  gradually  increasing 
to  aoonnt,  the  court  will  always  treat  it  as  being  of 
thsUigest  increased  amount  The  conrt  must  deal 
with  each  ease  on  its  own  merits.  It  might,  perhaps, 
■a  iooM  eases,  take  the  average  of  the  annuity ;  but 
■a  the  present  one  it  mnst  hold  the  annuity  to  be  of 
the  larger  amotint.  Upon  the  second  question,  I  think 
tkat  the  ease  of  Darwin  t.  Lincobi  is  eonclusire,  and 
that  Thomas  Cartwrigfat  was  one  of  the  grantors  of  the 
onity.  Then  the  only  remaining  question  is,  whether 
it  mut  be  presumed  that  Montrion  concealed  the  fact 
<f  the  mortgage  of  1826  from  Mr.  Arthur  Downes, 
«hn  the  deed  of  1 828  was  exeeoted  ?  No  donbt,  as  a 
(■Mnl  rule,  where  a  solicitor  is  acting  for  a  client,  the 
diat  must  be  taken  to  hare  notice  of  all  facts  known 
te  his  solicitor  which  are  material  to  the  mattera  in 
liud.  The  harden  of  proof  ia  then  thrown  on  the 
<^»Bt  to  show  that  the  solicitor  did  not  communicate 
^  paiticalar  fact  to  him.  But  the  ease  of  Kmnedy 
T.  (rrsss  establishes  this  important  principle,  that,  if 
the  loiiator  ia  the  actual  perpetrator  <rf  a  fraud  when 
"^  for  a  client,  it  is  reasonably  certain  that  he  will 
Mt  ecomnnicate  that  fraud  to  his  client.  How, 
IImii  do  tbosa  considerations  apply  to  Mr.  Arthur 
5>w»sa  ?  Haa  Mr.  John  Downes  fulfilled  the  duty 
<<  iliowiog  that  Mr.  Arthur  Downes  bad  no  notice  of 
(he  Boitgags?  [His  Honour  then  referred  to  the 
•JidsMs  on  thia  point,  and  continned  :]  I  think 
w,  upon  the  whole,  be  has  fulfilled  that  duty. 
"'•  Montrion  prepared  a  deed  containing  a  corcnant 
apiut  ioeombranoea.  He  procured  the  execution  of 
vat  dead  by  tfae  grantora,  and  caused  them  deliberately 
*•  pot  thor  handa  and  aeab  to  an  assertion  which  wss 
wm.  That  amoonted  to  a  solemn  statement  that 
•We  waa  not,  when  the  annuity  waa  granted,  any 
^''gs  on  tbe  property.  It  was  said  in  the  conrse  of 
the  argnmeot,  that  Mr.  Montrion  might  have  been 
*">paUed,  under  thoae  drcnmstances,  -to  postpone  his 
•*arp  to  tbat  of  Mr.  Arthur  Downes,  on  the  ground 
^*ttkis  eooft  compels  a  person  to  abide  ty  his  own 
*K«<<«tatioBs  wbeo  another  party  haa  acted  npon 
»••  ia  the  faith  of  their  being  tme.  I  am  of  opinion 
~  I  moit  treat  this  ease  as  one  in  which  it  is 
y*Nd  that  Montzioa  deliberately  and  purposely  con* 


cealed  tbe  fact  of  the  mortgage  when  the  annnitj^ 
deed  was  execnted.  The  ease  therefore  falls  within 
the  exceptions  in  tbe  10th  section  of  the  Annuity  Act ; 
and  I  mnat  hold  that  the  dead  did  not  require  to  be 
enrolled. 

Solicitors  for  the  parties :  Bridgti  and  Son ;  Ita>f 
and  Cartwright. 


V.  0.  WOOD'S  OOTTBT. 

Beported  by  VT.  H.  BcxMtr  and  Edwaxd  Lu>ti>,  Estrs., 
BarrUteiSHit-Lsw. 


June  4,  5  and  8. 
Tbb  Attobkbt-Genbral  at   the   instance  of  Trx 
CoxsERVATona  of  thb  Rivbb  Lea  d.Trb  Metbo- 

POUTAS  BoABD  OF  VToRKS. 

Metropolitan  Board  of  ITorils — iVtiitance — Injunction 
—Pollution  of  rJoer— 18  #  19  Vict.  C  120,  c.  13& 
—21  ^  22  Vict.  c.  104,  s.  31. 
Tke  Act  incorporating  the  MdropoUtan  Board  of 
Workt  doet  not  empowtr  them  to  areata  a  nuiianet. 
Nor  doa  it  take  atoag  the  right  of  ang  pereon  to 
pro$eeute  them  for  a  nuwanee  created  in  the  execu- 
tion of  the  teorke  avthoriied  bg  their  Ad,  but  give* 
on  easier  remedg  topereone  wnrilling  to  proieaUe 
at  their  own  expente,  by  applying  to  a  Secretary  of 
Stale  to  direct  proceedings  to  be  taken. 
Where  a  matanee  it  onig  (einporary,  the  court  wiS 
heiitate  to  grant  a  mandatory  injunction  on  a*  inter- 
loeutorg  applieation  before  tkt  hearing. 
General  rtmarlu  upon  the  proceedings  of  public  bodiet, 
in  communicaling  and  dealing  with  partite  whoet 
interetta  are  ajeiked  by  the  execution  of  their  legie- 
buive  powers. 

This  was  an  information  and  bill  filed  by  th» 
Attorney-General  at  the  instance  of  the  Conserrators 
of  the  rirer  Lea  near  London,  against  the  Metropolitaa 
Board  of  Works,  to  restraiu  them  from  causing  or  per- 
mitting any  sewage  to  pass  or  flow  down  through  or 
from  tbe  high-level  sewer  and  middle-level  sewer,  or 
either  of  them,  into  the  river  Lea;  that  they  might 
be  ordered  to  tnke  ont  from  that  river  between  tb* 
Old  Ford  locks  and  tbe  entrance  into  Limehonse-«at 
and  the  branches  and  reservoirs,  all  the  solid  sewage^ 
filth  and  mud  deposited  or  accumulated  in  said  river, 
between  the  points  aforesaid  by  the  effect  of  their  works; 
and  for  compensation  for  the  damage  done. 

By  several  Acts  of  Parliament,  the  first  passed  in 
the  reign  of  Qneen  Elizabeth,  and  the  last  "  The  Navi- 
gation Improvement  Act  18S0,"  the  relator!  were  con- 
stituted trustees  of  the  river  Lea. 

Tbe  defts.  were  incorporated  by  the  Act  of  the  18  & 
19  Vict.  0.  120,  "For  the  better  local  management  of 
tbe  metropolis." 

Tbe  135th  section  of  this  Act  was  the  one  npOB 
which  the  main  question  turned,  and  it  may  be  stated 
generally  to  have  vested  in  the  defts.  all  tbe  sewers  of 
the  metropolis,  with  their  appurtenances,  and  to  havs 
empowered  them  to  make  other  sewers  and  works,  as 
they  should  see  fit,  for  preventing  all  or  any  part  of 
the  sewage  within  tfae  metropolis  from  flowing  or 
passing  into  the  river  Thames.  [The  dense  is  fully 
set  out  and  commented  npon  in  tLe  judgment  of  the 
V.C] 

By  21  &  22  Vict,  c  104,  to  amend  that  Act,  the 
board  were  empowered  to  commence  and  prosecute 
works  for  tbe  improvement  of  the  main  drgunage  of  the 
metropolis,  and  for  preventing  as  far  as  might  be 
practicable  the  sewage  of  the  metropolis  from  paasing 
mto  the  river  Themes  within  the  metropolis. 

The  34th  section  enacted  that  the  Metropolitaa 
Board  should  cause  all  works  to  be  executed  under 
said  Act  to  be  constructed  and  kept  so  ss  not  to  be  a 
nuisance,  and  should,  in  deodoriaiog  mx  sewage  and 
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disposing  of  any  sewage  or  refuse  from  seweis,  act  in 
SDch  manner  as  not  to  create  a  naisance. 

The  31st  section  enacted  that  it  ahoald  be  lawful 
for  one  of  Her  Majesty's  principal  Secretaries  of 
State,  at  liis  discretion,  on  representation  or  complaint 
made  to  Lim  of  any  naisance  committed  in  execution 
of  any  workf,  or  in  deodorising  any  sewage,  or  in  dis- 
posing of  any  sewage  or  lefose  from  sewers,  or  in 
any  otber  manner  nndcr  the  Act,  to  cause  inquiry  to  be 
made  into  the  matter  represented  or  complaiaed  of  to 
liim,  and  to  direct  snch  prosecution  or  prosecutions,  or 
to  take  such  other  proceedings,  as  be  might  think  fit 
in  order  to  ensnre  the  prevention  or  abatement  of  such 
nuisance  as  aforesaid. 

The  32nd  section  pats  a  constrnction  on  the  word 
"  deodorise." 

According  to  tlie  plans,  jcc,  it  appeared  that  the 
metropolis  north  of  Oxford-street  was  intended  to  be 
drained  by  two  large  sewers  called  the  Northern  or 
High  Level  Sewer  and  the  lliddle  Level  Sewer.  These 
were  to  unite  at  a  place  called  "the  Sluice-house," 
which  stands  abont  4S0  yards  from  the  right  bank  of 
the  river  L«a,  near  Old  Ford.. 

From  that  point  it  was  intended  to  convey  the 
lewage  brooght  by  these  two  sewers  from  the  Slnice- 
boaae  in  two  culverts  across  the  river  Lea,  and  over 
the  Plaistow  marshes,  to  a  point  in  the  river  Thames 
at  Barking-reach. 

The  high-level  sewer,  which  passed  through  Hamp- 
atead,  Holloway,  Stamford-hill,  Dalston  and  Hackney 
bad  been  completed  as  far  as  the  Slnice-honse  (about 
•ight  miles),  but  the  lower  level  sewer  for  a  distance  of 
three  miles  only  from  the  Slnice-honie.  The  defts. 
had  alao  made  two  large  drains  from  the  Sluice-house 
underground,  entering  into  the  river  through  the  pier 
of  the  intended  bridge  for  carrying  the  culverts  over 
the  river  Lea.  These  drains  were  to  carry  off  the 
"storm  water"  which,  after  heavy  rains,  descended 
from  the  high  grounds,  and  so  to  relieve  the  main 
sewen.  Tue  contract  to  complete  the  works  called  the 
"  northern  outfall,"  being  that  portion  from  the  Sluice- 
house  to  Barking-reaoh,  was  to  expire  in  the  mouth  of 
Feb.  1863,  but  in  conseqnence  of  the  failure  of  one  of 
the  Bub-coBtractors  for  portions  of  iron  work,  the  con- 
tractor had  been  tmable  to  complete  the  whole  accord- 
ing to  the  contract. 

In  March  1863  the  board,  without  having  required 
the  aoquiescence  of  the  connervators  of  the  river  Lea, 
had  connected  with  the  middle- level  sewer  an  old  drain 
called  the  Hoxton  sewer,  the  contents  of  which  bad 
formerly  fallen  into  the  river  Thames,  and  commenced 
discharging  the  sewage  from  it  tlirongh  the  storm 
water  outlets  into  the  river  Lea.  The  Uackuey-brook 
sewer,  which  had  always  fallen  into  the  river  Lea,  they 
had  also  previously  diverted  into  the  high  level  sewer, 
and  discharged  the  sewage  from  it  through  the  storm 
water  outlets  into  the  Lea  in  like  manner. 

Immediately  on  the  opening  of  the  middle-level 
aewer  the  pita,  complained,  and  some  correspondence 
«nsued,  the  general  effect  of  which  is  stated  in  the 
judgment,  but  without  any  offer  on  the  defta.'  part  to 
check  the  nuisance  or  remove  the  additional  obstruc- 
tions to  the  navigation  of  the  Lea  caused  by  the  middle- 
level  sewer  having  brought  down  the  fresh  sewage 
matter. 

The  other  facts  and  the  evidence  are  fully  stated  in 
the  V.  C.'s  judgment. 

The  pits,  now  moved  for  an  injiuction  in  the  terms 
«f  the  information  and  bill. 

The  defta.  oSered  to  continue  certain  dredging 
operations  which  they  bad  commenced  to  remove  the 
obstructions  caused  by  the  opening  of  the  high-level 
4Mwer,  and  to  deodorise  the  sewage  of  the  middle-level 
aewer. 

Oiffard,  Q.C.  and  J.  Pearton,  for  the  complainants, 
contended  that  a  naisance  having  been  created,  by  the 


delta.,  which  they  were  not  authorised  to  do  by  tbeir 
Act  of  Parliament,  the  pits,  were  entitled  to  theii 
injunction.  Such  injunctions  had  been  frequently 
granted  by  the  court  before  the  bearing  of  the  eanas 
where  the  damage  was  immediate.  The  pits,  had  conn 
to  the  court  at  the  earliest  possible  period,  for,  although 
portions  of  the  works  had  been  completed,  they  had 
had  no  knowledge  of  what  the  effect  would  be.  Tbey 
referred  to 

Xattiin  v.  UtaTciucn,  4  Sim.  13 ; 

Zone  V.  Nacdfgalt,  10  Ves.  192  ; 

Jiobvuon  V.  Lord  Byron,  1  Bra.  C.C.  588; 

itanckester,  ifc.  Raibcay  Company  v.  Wmlaof 
Board  of  Health,  23  Beav.  198; 

AUomey-Gentral  v.  Boromk  of  Birmmgham,  4 
K.  &J.  528. 
Roll,  Q.C,  Sir  B.  Cairns,  Q.C,  and  Ckai.  HaU,  In 
the  board  of  works. — What  the  defta.  had  done  they 
had  fairly  done,  and  in  the  exercise  of  great  pnblit 
duties  reposed  in  them  by  the  Legislature.  They  hal 
not  exceeded  the  powers  of  their  Act  of  Farliamtnt, 
and  could  have  bad  no  possible  improper  motive  in  con- 
structing their  works.  The  works  bad  been  completed: 
and  the  discretion  vested  in  the  Secretary  of  State  by 
the  31st  section  of  the  21  &  22  Vict,  as  to  nnisances 
had  not  been  put  in  motion.  Although  what  the  boaid 
had  done  might  amount  at  common  law  to  what  con- 
stituted a  nuisance,  still  they  were  compelled  by  tbeir 
Act  to  do  what  they  had  done,  which  was  precisely  tb* 
case  in  the  AUomey- Genera!  v.  Borough  of  Birmiiif 
ham,  quoted  on  the  ether  side. 

The  Yicb-Cbaxcbllob. — In  that  ease  a  pier  wis 
to  be  erected,  which  might  be  a  naisance.  Tbe  powif 
to  erect  snch  involved  the  power  of  creating  that  which 
was  a  nuisance. 

Chai.  Ball. — It  was  not  possible  for  the  defts.  to 
exercise  the  powers  tmder  the  135th  section  of  their 
Act  without  doing  so.  There  was  no  inatanoe  of  the 
court  granting  a  mandatory  injunction  on  an  interlo- 
cutory application  in  a  cause  of  such  magnitude  asi 
importance  as  the  present.     He  cited 

AUomey  General  v.    Borough  of  Birmm^ia» 
(ubi  supra") ; 

AUomey-General  r.   Sheffield   Gat    Cofwumr* 
Compang,  3  De  G.  M.  &  G.  304 ; 

North  London  RaUaag  Compang  r.  MetrtfpaSlait 
Board  of  Worts,  John.  405  ; 

AUomeg-General  v.  Cunservatort  of  lit  Sket 
Thames,  8  L.  T.  Bep.  N.  S.  9 ; 

Biddulph  V.   Veslrg  of  31.  George's,  &  L..T.  Bep. 
N.  S.  44  and  558. 
Gtffard,  Q.C  in  reply. 

June  5. — Tbe  Vicb-Chaiiceux>r  laid : — I  caoMt 
help  saying  it  is  much  to  be  regretted  that  tbe 
Mi4(opalitan  Board  of  Works  should  have  exercised 
their  office  as  it  has  been  exercised  in  the  present 
instance.  I  quite  agree  with  all  the  observations 
made  by  their  counsel  in  the  opening  of  his  addresi, 
that  the  court  should  give  great  weight  and  con- 
sideration to  the  circnmstance  that  these  are  gentle- 
men intrusted  with  very  important  pnblio  duties  is 
carrying  into  effect  works  of  great  magnitade,  of  extrem» 
ditHcttlty,  and  of  very  great  public  impol,  and  that 
every  consideration  should  be  paid  to  the  circumstanos 
that  it  is  not  a  speculation  which  they  are  carrying  on 
for.  their  own  benefit;  that  no  advantage  is  to  b» 
derived  by  them  from  any  particular  course  of  oondnct 
they  may  pnrsae;  and.  therefore  that  it  mnit  be 
presumed  that  they  would  only  do  that  which  at  aU 
events  in  their  own  judgment  is  a  right  and  proper 
course,  and  for  the  public  benefit.  But  there  is  alao 
this  observation — and  I  have  had  occasion  to  make  it 
more  than  once  since  I  fa>ve  been  sitting  here — that 
there  is  frequently  a  disposition  in  poblic  boards  ta 
exercise  their  jurisdiction  in  a  msnner  which  is  aott 
conciliatory,  .which  does  not  evince  a  dve  legaid  for 
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tk  istemu  of  tboae  who  maj  b«  affected  by  iLeir 
Ktti  in  fact,  to  assume    a  sort  of  jailgmeat  and 
IS  exercise    of     power    which    the/    would    think 
IS    impcflineace    ou    the    part    of    others,    and 
thodwe  the;  do  not  adopt    that  reasonable  course 
ef  craciliatioD,   and   free   and  frank  communication, 
«Uch  it  appears  to  me  gentlemen  who  are  entrusted 
to  exeidse  these  public  duties  ought,  beyond  all  others, 
to  idept.    Now  certainly  in  this  ease,  before  referring 
te  the  construction  of  this  Act  of  Parliament,  I  think 
tbeie  {entlemen  most  have  been   adrised    that    it 
ni   extremely     doubtful    whether    they    could     do 
Bch  au  act  as  they  have  done  in  the  present  case ; 
uncly,  whether  they  could  turn   the  whole  of  the 
lewige  of  a  district,  which  bad  never  yet  found  it* 
vtj  into  the  river  Lea,  into  that  river,  of  their  own 
Ine  will  and   pleasure,   without  any    communication 
*i(li  the  persons  interested  ss   conservators   of    the 
riier.    I  lliink  tbey  could  hardly  have  been  advised 
JiU  tbat  was  so  clear  and  indispensable  a  right  that 
Uuf  would  be  justified  in  exercising  it,  I  must  say  dan- 
iettisely,   without  any  previous  communicalion  with 
thoM  who  were  interested  in  the  preservation  of  the 
linrLea.  I  say  "  clandestinely,'.'  for  this  reason,  that  it 
ii  qute  clear  to  my  mind  on  the  evidence  that  the  out- 
Uii  (as  they  are  called)  were  never  intended  to  pass 
my  sewage  through  them  into  the  river  Lei.     They 
vera  intended  to  be  Morm    outfalls,   which  I  under- 
tai  to  mean    outfalls  which   would   on   an  emar- 
{■acy  let    off    those    large    floods    of   water  which 
isvs  on  a  former    occasion  broken  up  the  crown  of 
tbs  Mwer,  and   done  considerable  damage;   that  it 
*<•  intended  tbat  there  sbvnld  be  a  mode  of  relief 
^nd  by  which,  on  SDch  eztraerdinary  occasions,  those 
iwds  of  water  might  come  into  the  river  Lea.     When 
U>on  who  were    interested  in  the  navigation  of  the 
rinr  Lea  in  Aug.  1860  noticed   the    sewage   works 
<^  in  course  m'  erection  by  the  deftt.,  intended  to 
OMs  the  navigation  of  the  river  Lea  at  Old  Ford,  a 
MninaDication  ia  made  to  Mr.  Bazalgetta  on  the  sub- 
ject, and  Mr.  Bazalgette's  statement  is  clear  on  this 
(wit.    His  representation  was  thiji :   "  Our  storm  out- 
tilh  (for  that  is  what  they  are)  provide  for  an  emer- 
{acy  of  storm  water,  and  storm  water  is  not  like 
•mptjiog  a  drain  into  your  river;  it  will  come  down, 
ttd  be  poured  into  your  river  on  those  emergencies;  it 
■•  not  like  sewage,  and  therefore  yon  need  not  be 
■lumed  at  what  is  taking  place."    That  is  evidently 
the  nature  of  the  representation  made,  because  Mr. 
Bualgette  meets  a  statement  to  that  effect  made  by 
Hr.  Burdmore  by  saying,  "  I  did  not  assure  him,  or 
{urintee  to  him,  that  storm   water  would  contain 
so  tcwage  matter."    Of  course  Mr.  Bazalgette  could 
xx  say  so,   because,  when   there   ia  a  grand  con- 
fuioa  ia  the  sewers,  and  a  mass  of  water  is  mixed  np 
together  with  the  sewage,  it  will  come  out  in  a  large 
Xuis,  and  will  be  comparatively  innocuous,  and  will 
ut  be  a  thing  of  which  reasonable  men  (as  the  truttees 
•f  tbs  river  Lea  seem  to  have  conducted  themselves 
Coendly    throogbout)    would   be   inclined   to   eom- 
(Uin.       After    that,    the    first   thing   that    takes 
flict  is   a    connection   with   the  high  level  sewer, 
>luch    originally    included     the    drainage    of    the 
'Iwkoey-brook,    and     which     certwily     in    itself 
miglit    sot    be    a     thing    to     be    complained    of, 
l^tboo^  it  migfat  also  be  used  as  a  storm  outfall. 
Toe  Biver  Lea  Trustees  could  scarcely  complain  of 
^•dmey-biook  being  brought  to  them,    beoaosa  it 
slwsys  had  brought  the  sewage  there,  and  (hey  did  not 
■Kk  to  prohibit  it*  going  inl«  the  high-level  sewer ; 
'■d  sltbough  it  was  fonnd  by  experience  that  soma 
fftst  degree  of  additional  sewage  was  coming  in — as 
Ofericoee  had  shown  that  the  shoals  began  to  rise  in 
tt*  liver  where  they    had  not  existed  before — still, 
^>iag  made  a  communication   to   the  Metropolitan 
^**(i  <(   W«^  OQ    that   subject,  the    board   did 


what  was  right    and    reasonable.      They  said    they 
would  undertake    to    remove,    and    would    pay  tb» 
expense  of  removing,  the  deposit  by  dredging,  and  they 
made  preparations   for  any  future  inconvenience  that 
might  arise  from  the  same  source.     Having,  from  alt 
this,  clear  knowledge  that  the  trustees  of  the  river  Lea 
strongly  objected  to  anything  in  the  shape  of  additional 
sewage  coming  into  thjir  river,  and  the  Metropolitan. 
Board  having,  as  I  must  consider  from  their  mode  of 
dcing  it,  doubt*  whether  they  would  be  justifled  in 
aggravating  the  evil,  they  clandestmely  (for  they  cer- 
tainly had  no  communication  whatever  on  the  subject 
with  the  river  Lea  trusteee),  in  the  month  of  March 
1863,  opened  an  entirely  new  district — a  district  of 
about  thirty  mile*  of  sewerage — known  as  the  "  Hoxton 
sewer,"  into  the  middle-level  sewer  which  they  are 
making,  and  poured  that  into  the  river»Lea  which 
had  never  before  fonnd  it*    way   there.      But    th» 
case,    I  am  sorry  to  say,  does  not  quite  rest  there  ^ 
for,  upou  the  evidence  before  me,  it  is  quite  clear  and 
admitted  that  there  was  a  communication  in  February 
on  the  part  of  Mr.  Beardmore  with  the  engineer  and 
other  officers  of  the  Metropolitan  Board  of  Work*,  in 
which  Mr.  Beardmore'*  statement  is,  that  he  was  dis- 
tinctly assured  no  further  connection  should  be  made 
at  all  with  the  middle-level  sewer,  and  that  there  wa» 
no  intention  to  do  anything  of  the  kind.     The  answer 
to   that   is,   "  There  was  no  tjilk  about  the  Uoztoo 
sewer,  and  iheonly  thing  that  wewere  thiitkingaboatwas 
any  new  sewer*  ef  our  own  which  we  might  be  making, 
and  we  did  not  oonsider  the  matter  to  have  referenca 
to  any  old  lewer  which  we  might  pas*  in  the  oonrae  of 
our    work,   and  might    therefore    find    necessary  to- 
introdace  into  the  middle-level  sewer."      I  am   quit* 
willing  to   take  it   on   the'ir  evidence  that  the  defts. 
might  have  got  some  strange  notion  that  such  was 
the  exact  queation  put  to  them  ;  but  on  the  slightest 
reflection  they  must  have  seen  it  wa*  a  matter  of  pua 
indifference    to    tbs   inquirer,  who    wa*    endeavour- 
ing  to    shield   the    river  Lea  from  any  nuisance  or 
pollution ;  they  muit  have  seen  it   was  a  matter  of 
pure  iudifferenoe   to  him   whether  tbe  nniaance  wa» 
occasioned  by  new  drains  or  by  an  old  drain  of  great 
magnitude  being  turned  into  the  river,  which  had  never 
been  turned  into  it  before.  If  anything,  the  large  and  old 
drain  must  be  the  greater  evil  of  the  two,  and  having  had 
that  previous  commnnioation  with  regard  to  what  was 
done  by  the  board,  and  by  which  the  river  Lea  trustee* 
considered   that    the  additional    quantity  of    sawags 
thrown  in  by  the  previous  operation  would  create  » 
great    evil,    and   should    then,    without    any    com- 
munication   whatever    with    the   parties    *o    deeply 
interested  as  the  trustees  of  the  river  Lea  were,  turn 
this  large  body  of  sewage  in  the  Hoxton  sewer  into  the 
middle-level  sewer.      I  do  not  think  it   wa*  their 
original   intention  to   do  this,  becanse   it  appear*  to 
me  clear,  on  the  evidence,  that  they  intended  to  bring 
the  high-level  and  middle-level  sewers  down  to  the- 
Sluice-hoase,  and  to  do  the  whole  thing  in  a  workman- 
like  manner    in  tbe  way   Mr.  Bidder  has  described. 
I  should  not  presume  to  set  my  opinion  against  that 
of  Mr.  Bazalgette  in  a  matter  of  this  kind,  but  it  was 
tbe  way  that  Mr.  Bazalgette  himself  proposed  to  havtt: 
that  work  completed,  for  it  is  clear  upon  the  eon- 
tractor's    evidence   that    he   intended    to    have   thei 
work  completed  in  two  year*  from  the   time  notice ' 
was    given  to  him,  and  the   notice   was  so    given 
that  the  two  years  would  have  expired  in  Febroaiy 
of  this  year,  and  if  the  work  bad  not  been  stopped  in. 
consequence  of  the  failure  of  some  persons  who  had. 
the  contract  for  tbe  iron,  the  thing   might   have  been 
done,    and  this  nnisanoe  which  has  resulted    from 
turning  the  Hoxton  sewer  into  the  middle-level  sewer 
would    not    have    happened    in    March,    because  in 
February  the  whole  thing  would  have  been  completed. 
As  to  any  difficulty  about  the  matter,  I  must  say  that, 
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-snpposinf;  the  Metropolitan  Board  Works  not  to  bare 
'the  power  of  doing  this  act,  what  tfaej  have  done 
is  in  the  highest  degree  nnjostifiable,  not  merely 
^rom  the  mode  in  which  it  has  been  done,  bnt 
'that  it  is  manifest  to  me  upon  the  evidence  that 
it  is  nothing  but  a  qnestion  of  expense.  When 
they  talk  of  difBcnItj  and  so  on,  one  knows  what  en- 
gineera  mean  by  difficulty — they  mean  want  of  money. 
They  say  now  it  can  be  done  in  two  months.  They 
should  hare  waited,  if  it  was  necessary,  and  not 
have  constructed  their  middle  sewer  at  all,  rather 
than  injure  their  neighbour's  property.  They  seem  to 
have  said  :  "  Here  is  a  neighbour's  rirer.  It  will  be 
'very  handy  to  throw  all  our  rubbish  into  that ;  it  will 
he  cheaper  for  us  to  do  so  than  to  cany  on  the  works 
in  the  usual  way."  Of  course  that  could  not  be  justi- 
£ed  in  this  court ;  and  if  the  court  had  been  applied 
to  earlier,  my  impression  is,  there  would  hare  been 
.quite  sufficient  upon  the  Act  of  Parliament  to  say, 
"You  have  no  authority  to  do  this;"  and  if  it  were 
ebown  you  were  about  to  do  it,  to  say,  "  It  shall  be 
stopped."  I  come  now  to  the  Act  of  Parliament,  and 
4o  consider  the  meaning  of  the  135th  section.  It  con- 
templates two  things :  it  vests  in  this  new  board  all  the 
existing  sewers  of  the  metropolis,  and  then  says  the 
new  board  shall  within  a  given  time  "  make  such 
sewers  /md  works  as  they  may  think  necessary  for 
{uvventing  all  or  any  part  of  the  sewage  within  the 
metropolis  from  flowing  or  passing  into  the  river 
Thames  in  or  netr  the  metropolis  (which  is  defined 
afterwards),  and  shall  cause  such  sewers  and  works  to 
(m  completed  on  or  before  the  31st  Dec  I860,"  which 
has  since  been  extended  to  the  end  of  the  present  year 
by  a  subsequent  Act.  Then  there  is  a  second  part  of 
the  clause,  which  says,  "  And  shall  also  make  all  such 
.other  sewers  and  works,  and  such  diversions  or  alter- 
stions  of  any  existing  sewers  or  works  vested  in  them 
ouder  this  Act,  as  they  may  from  time  to  time  think 
jwcessary  for  the  effectual  sewage  and  drainage  of  the 
metropolis,  and  shall  discontinue,  close  np,  or  destroy 
-such  seweti  for  the  time  being  vested  in  them  under 
■this  Act  as  they  may  deem  necessary,  and  such  board 
shall  from  time  to  time  repair  and  maintain  the  sewers 
so  vested  in  them."  That  second  cUnse  seems  to  me, 
as  at  present  advised,  to  be  a  general  clause,  for  all 
time  authotising  them  to  make  alterations  in  sewers 
from  time  to  time,  and  among  other  things  to  divert 
them,  and  that  seems  to  be  the  strongest  clanse  that 
-could  be  adduced  In  their  favour  fur  doing  what  they 
have  now  done.  It  has  been  argued  that,  under  those 
irorda,  the  board  might  have  diverted  the  Hoxton 
sewer  for  ever  into  the  Hackney  sewer,  and  have 
thrown  for  ever  the  whole  of  the  Hoxton  sewage  in^o 
'the  river  Lea,  baoans*  the  Hackney  brook  has  always 
Tun  into  the  river  Lea,  and  if  they  had  been  minded 
in  the  exeroise  of  their  dnty  to  make  a  diversion  of 
the  sewage,  they  could  have  done  it  in  that  way,  and 
therefon  they  had  a  right  to  do  the  particular  act  in 
-question.  A  good  deal  might  be  said  for  that 
view,  if  it  was  not  governed  and  limited  and 
-expounded  in  fact  by  the  Legislature  by  what  follows, 
for  they  explain  what  are  the  powers  for  this 
purpose.  You  have  powers  to  divert  sewers, 
but  it  goes  on  and  says,  "For  the  purposes 
sforesaid  such  board  shall  have  full  power  and 
-authority  to  cany  any  such  sewers  or  works "  (those 
purposes  aforesaid  being  all  the  purposes  there 
mentioned,  both  those  limited  to  time  and  those  which 
are  permanent)  "they  shall  have  full  power  and 
anthoritv  to  carry  any  such  sewers  or  works  through, 
.across,  or  under  any  turnpike-road,  or  any  street  or 
place,  or  street  laid  out  as  or  intended  for  a  street, 
as  well  beyond  as  within  the  limits  of  the  metropolis, 
or  through  or  under  any  cellar  or  vault  under  the 
'Carriage-way  or  pavement  of  any  street,  and  into, 
-tluongb,  or  nnder  any  land*  whatsoever,  within  or 


beyond  the  said  limits,  maittn^  compaualion  for  any 
damage  done  thereby  as  hereinafter  provided."  Now, 
that  appears  to  me  to  point  out  the  powers  they  have 
for  the  purpose  of  carrying  into  effect  the  particular 
works  that  are  to  be  done,  and  there  is  no  power 
which  in  any  way  seems  to  point  to  turning  the  sewage 
into  any  navigable  river,  or  canal,  or  watercourse,  or 
stream.  They  may  carry  their  works  into  or  through 
Isnda,  not  for  the  purpose  of  emptying  them  into  the 
river  Lea,  but  for  the  purpose  of  constructing  them, 
that  is  obviouily  what  is  hero  provided ;  and  then  they 
are  t»  make  compensation  for  any  damage,  as  therein- 
after  provided.  Now,  unless  the  powersiocludethepower 
of  turning  this  sewage  into  the  river  Les,  the  claoia 
for  compensation  as  to  any  subsequent  damage  wonid 
not  apply,  and  you  would  have  them,  nnder  the  general 
power  of  making  diversions,  able  to  do  that  act  with- 
out any  obligation  as  to  compensation  for  damage  being 
so  done.  It  is  true  that  the  Lands  Clauses  Act  is 
incorperated  in  this  Act,  and  it  is  just  possible  that 
the  general  clause,  the  8Sth  (which  is  called  "the  in- 
juriously  affected  clause "),  which  provides  that  any 
person  injuriously  affected  by  the  operation  might 
have  an  action  for  damages,  might  be  put  forward  as 
something  that  would  give  a  remedy.  I  think,  how- 
ever, the  better  construction  is,  that  it  was  intended 
by  the  Legislature  to  point  out  by  these  particular 
words  what  was  the  exact  class  of  things  to.  be  done, 
and  which  the  Metropolitan  Board  of  Works  were 
authorised  to  do,  and  for  which  they  were  to  girt 
compensation,  and  that  nothing  so  vast  as  the  destrno- 
tion  of  the  river  was  intended  ;  for  I  must  obserre 
that,  upon  their  construction  of  the  Act,  it  would  be 
destruction  to  the  river,  for  they  might  pour  the  whole 
sewage  of  the  metropolis  into  the  river  Lea,  and  create 
an  absolute  destruction  of  that  river.  Nothbg  of 
that  kind  could  have  been  contemplated  by  the  Act 
It  is  then  said,  that  this,  after  all,  is  only  a  nuisance; 
and  if  you  are  to  say  that  in  the  exeeotiop  of  these 
works  the  Metropolitan  Board  may  not  commit  a 
nuisance,  you  stop  the  works  altogether,  and  there 
waa  cited  the  conclusion  I  came  to  in  the  Rieer 
TAarnet  case,  where  there  being  an  Act  expressly 
creating  a  power  of  putting  piers  in  the  river  Thames, 
and  the  damage  complained  of  was  the  damage  done 
by  the  piers,  I  held  that  the  necessary  power  was 
given  to  the  conservators  in  that  particular  case  of 
putting  out  a  pier,  which  must  be  a  nuisance.  Now 
every  pier,  at  common  law,  projecting  into  a  nari- 
gable  rl^er,  s  a  nuisance  to  that  navigable  river,  and 
therefore  must  hold  that  if  the  Legislature  gave 
the  power  of  erecting  a  pier,  they  had  given  in  the 
present  case  the  power  of  cresting  a  nuisance.  But 
that  is  not  a  necessary  result  (and  it  appears  to  m* 
that,  so  far  from  being  a  necessary  result,  it  was  only 
an  accident,  that  in  consequence  of  the  contractor 
for  the  iron  having  failed,  this  sewage  should  be 
turned  in  the  river  Lea),  or  that  the  nuisance  com- 
plained of  is  covered  or  authorised  by  anything  in  th* 
Act  of  Parliament  before  me.  Certainly  I  do  not 
think  that  subsequent  clause  in  the  21  &  22  Viet,  to 
be  read  with  this  Act,  which  enables  the  Secrete?  of 
Stats,  on  remonstrance  being  made  to  him,  to  direct 
actions  to  be  brought  in  case  it  is  represented  to  bun 
that  any  nuisance  has  been  occasioned,  can  be  held  at 
anthorising  a  nuisance.  It  appears  to  me  it  would  have 
the  directly  contrary  effect.  It  is  to  be  represented  to 
him  that  a  nuisaoce  has  been  occasioned.  If  so,  persons 
may  be  in  a  condition  in  which  they  do  not  wish  to 
prosecute  at  their  own  expense,  and  in  order  to  assist 
persons  who  an  so  situated,  a  power  is  given  by  the 
legislature  to  the  Secretary  of  State  to  undertake  th* 
prosecution  at  the  public  expense  if  be  thinks  fit.  Bnt 
what  is  he  to  do?  He  is  not  to  pronounce  it  a 
nuisance.  It  would  be  an  important  argument  for  the 
defts.  if  the  Secretary  of  StaU  were  to  say  wbstbar  it 
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nt  *  BaiMiin  or  not ;  bat  be  is  011I7  to  aothoriaa  a 

{naecutkm— ths  lair  mnat  dtml  with  it,  and  most  saj 

vkttlier  it  i«  a  nuiianoa  or  not.    It  *Miiw  to  impl^ 

tUi,  that  ooianee*  might  iriso  in  tb«  conn*  of  the 

•notiog  of  the  Act,  and  that  noiianoa  not  autkoriaed 

If  thi  Act  would  b<  likalj  to  aria*  in  the  oonna  of 

tit  txacntioa  of  tba  work*,  and  if  ao,  thna  shall  be  an 

csiiw  niDcdj  than  that  which  the  present  pits,  bare 

tika  npra  themseWes  at    their    own    imtaooe    as 

idittn,  Mtting  in  motion    the  Attomej-Geueral  ; 

tUt  is  ill  that  can  be  raised  on  that  clause,  and  if  so, 

it  is  rstbsr  adverse  to  the  contention  of  the  Metro- 

politia  Board  of  Work*  than  faroarable  to  them.    I 

thitk,    therefore,    upon    these  gronnda,    that    this 

is  as  Kt  that  cannot    be  antboriaed,  and  although 

Ihi)  it  u  mterlocotory  application,  if  it  had  been  to 

itop  s  work  abont  to  be  done,  I  shonld  have  arreated 

tbt  work  nstU  the  hearing  of  the  cause,  and  should 

itn  nid  thit  the  work  ought  not  to  be  done.    Bat 

tkt  court  is  pot  in  some  diffieolty  in  a  work  of  con* 

■teaUt  nugnitode  such  as  is  here  in  band,  by  reason 

(f  ths  ciicamatancs  of  this  work  being  actually  done, 

altboogh,  as  I  hold,  moat  improperly  done,  and  done 

a  a  way  igainst  which  the  promoten  of  the  preeent 

fnetsdisg,  the  trustees  of  the  tirer  Lea,  oonld  not 

tab  any  itapa  towards  remedying  at  any  earlier  period 

tkss  they  hsTe  done.    In  truth,  they  did  not  know  of 

il  latil  it  was  done  ;  therefore  the  objection  of  delay 

•cuetljr  srisss  ander  sneh  drcumstances.    They  eom- 

fUi  «f  it  the  moment  they  find  it  is  done ;  their 

Mi^sist  is  not  listened  to  for  a  fortnight — a  course 

if  proetsdiDg  which  I  b^  will  not  be  pursued  in 

btm.    Conrteey,  if  nothing  more,  requiiea  an  eaiiier 

nplyiasBoh  an  aggrarated  ease  as  this.    The  new 

bntMs  do  not  get  an  snswsr  for  s  fortnight,  a  general 

onspendence  then  goes  on,  and  it  enda  by  no  ad- 

■iaito  of  the  rig^t  at  aUon  the  partof  thepltatto  make 

scoaplarat,  aimply  stating  that  they  are  suny  the  thing 

il  doBe,  and  that  they  do  not  know  how  to  help  it. 

Is  that  itats  of  drcamatanees  I  cannot  doubt  the  pro- 

lottj  and  Justice  of  the  bill  being  filed,  and  sren  if 

1  had  not  the  statement  that  the  defU.   are  quite 

^JUag  to  undertake  that  it  ahall  go  no  farther,  and 

<hi(  no  further  connection  shall  be  made  with  these 

■"■a,  tither  the  bigh-lerel  or  middle-Ierel  sewer,  till 

ths  heeling,  I  should  haTe  thought  myself  in  a  oon- 

ttee,  after  what  bss  been  done,  to  grant  an  injunction 

to  iiMnia  soy  snch  further  eonnecUon  being  made. 

Jhe  fosstioo  then  is,   whether  I  ought  to  issue  an 

■^■■Miaa  which  would  in  efieet  be  mandatory,  and 

^M«h  would  oompel  the  restoration  of  the  Hozton 

*>»,  which  is  the  one  that  is  principally  complained 

<(  or  wbdther  things  should  remain  as  they   are  at 

th<  present  time,  the  motion  standing  orer  with  liberty 

to  ipply?    Nuw  hare  the  defts.  are  in  the  position, 

M  aoieaaoDably  of  appealing  to  the  discretion  of  the 

CNR,  and  this  is  a  case  which  reqnires  that  the  dis- 

<'K>«1  c<  the  court  should  be  exociaed  with  conside- 

•^  latitode.     I  am  not  at  all  pressed  with  this,  that 

"r  very  great  difficulty  would  arise  in  putting  things 

Bsstiy  as  they  were ;  I  do  not  think  there  would  be 

"r  »«>y  graat  difficulty  about  that-^t    is    more  a 

fwtiog  of  time  than  anything  else.  I  think  there  might 

^■eaieszpenae,  and  I  think  there  would  be  some  risk  of 

^*<»(*  to  the  existing  work,  to  this  large  drain  which 

^heen  formed,  and  which  damage  of  course  would 

■"^   ts   be  repaired,    and  some  delay  and  incon- 

^**iBce  and    expense    would    be    incurred    in   the 

2*to  proceeding.     As  to  the  time    necessary    for 

*■■{  that  work,  the  pits.'  witnesses  say  it  can  be 

*■■*  ia  a  certain  time  and  at  a  certain    expense. 

y  ftst  can  be  matter  of  arrangement.    Then  again 

'■M  is  this  to  be  considered  on  the  balance  of  con- 

^^•■s*  sad  inconrenieBOe.    Undoubtedly  wrong  as  I 

•■*  haid  the  dafts.  to  hare  been  tbrou^out  the  whole 

**  Mr  fcoceediag,  there  is  an  additional  grierance 


not  occasioned  wholly  by  the  defts.,  and  which  baii 
existed  from  the  end  of  last  year,  namely,  the  stalt» 
of  this  Hackney-brook  pouring  into  the  rirer  Lea.. 
[His  Honour  then  commented  on  the  acddentalr 
increase  of  the  nnisance  by  reason  of  the  dranght.|| 
When  I  bare  to  consider  a  case  of  that  land,  it  doe* 
become  a  consideration  whether  or  not  this  was  a  new 
nuisance  altogether,  and  as  being  altogether  occasioned 
by  this  particnlar  act,  or  whether  they  were  the  parties- 
subject  to  them  before,  and  are  only  going  to  bare 
tbein  m  an  aggravated  degree  for  firs  or  six  weeks- 
longer.  I  must  also  consider  the  expense  I  should 
occasion  by  any  mandatory  order  for  the  stoppage  oC  ' 
the  sewage,  and  that  I  could  not  possibly  force  it  on 
the  defts.  to  be  done  in  a  less  time  than  some  six  or 
eight  weeks  at  least,  with  liberty  even  then  to  apply- 
in  the  meantime,  and  I  have  it  pceitirely  fwom  that- 
in  double  that  time  the  whole  thing  will  be  com- 
pleted, and  that  when  the  worka  are  really  don*- 
the  rirer  Lea  wilt  be  in  a  far  better  condition 
than  the  oonserrstors  tbemselres  hare  ever  known  itr 
beoaoss  then  the  Hackney-brook  and  Batdiffe  aewos- 
will  be  carried  out  into  the  Thames  at  Barkiog-^eek,. 
and  that  it  rreold  oceaswn  additional  delay  in  th» 
cocnpletion  of  the  work  at  the  Tery  outfall ;  takinj^ 
all  this  into  eonaideratioa,  although  objeoting  a» 
I  do  to  all  that  has  been  done,  and  the  mode  ia 
which  it  has  been  done  by  the  defts.,  yet  I  think,  for 
the  benefit  of  the  pits,  themselres,  justice  will  b» 
secured  if  I  maka  an  order  of  the  descriptiao  which  X 
am  now  about  to  dictate. 

Minute  : — Bestrain  the  defla.  ftom  making  any 
further  connection  of  any  drain  with  either  the  middl» 
level  or  the  high-level  sswen  until  the  hearing  of  th» 
cause  of  further  order,  defts.  undertaking  by  dredging 
or  other  proper  meaoa  to  keep  the  rirer  Lea  free  fron» 
all  obstacles  to  the  navigation  csnssd  by  any  incrsas» 
of  sswage  matter  ariaing  from  the  eonneotion  since  th* 
month  ofFebmary  last,  of  the  middle-level  and  high-level 
sewers  with  the  rirer  Lea.  Let  the  rest  of  the  motion 
stand  over,  with  liberty  to  spply,  especially  with  refers 
ence  to  any  unhealthy  effiuvia  of  any  sewage  oatter- 
brongfat  down  the  middle-level  sewer. 

Solicitors  :  SlarckaiU  and  Peoif  for  oomplainants  ;. 
W.  iT.  anulh,  for  Board  of  Works. 

T^ietday,  Junt  30. 
HuoiiEs   p.    Jokes. 

WiU—Con$tructioH — After-acqmred  proptrtg — ITsIiE*' 
Act,  teeU  24 — Separatt  estate — Savingi. 

Bg  a  marriagt-tUhmaU,  dated  ta  1838,  reof  ettalt 
WTM  convej/td  to  $uch  tues  at  M.  B.  N.  (tie  m- 
tendtd  m/«)  Mhould  bf  deed  or  will  appomt,  and  u» 
df/'auU  ofappointiaent  to  otrtam  utee/ar  tie  bm^ 
of  the  MUre»  of  the  marriage,  with  an  W(mmi<» 
remainder  to  the  use  of  M.  B.  N.  in  fee;  and  it 
uae  provided  that  all  property  uhieh  during  <*•- 
coverture  ekotdd  come  to  or  rest  >n  the  hatband  *• 
right  of  laid  if .  B.  If.,  or  in  the  laid  M.B.If.b!t 
dueeat,  detiie,  limilalion,  gift,  or  othenriie,  thtmld 
be  letUed  to  iKe  tame  taei,  truMi  and  tntenU,  ^ 
at  were  Ihereinbefora  expmted  concmmg  th* 
hereditamentt  therebg  granted  and  releaiid. 

M.  B.N.  by  her  will,  made  thortlg  after  the  lettb- 
ment,  deoiied  and  begueatked  all  the  retidae  of  her 
property  (excepttnch  real  andperionateitate  at  migk 
remain  niject  to  the  tmitt  qf  her  marriage-ietiU 
ment  by  reaion  of  no  ipt^fia  diipotition  thereo 
having  been  made  by  her  under  the  power  for  tha 
purpote  therein  contained,  and  (jf  which  that  genera 
deuiii  and  beguea  wot  not  to  betaken  at  in  exeaUiony 
for  the  benefit  of  her  children,    ff  no  children,  them, 
over.    In  1854  M.  B.  N.  purchated  real  eitale  out 
of  the  tavingi  of  her  lepoenia  property,  and  it  wot- 
conveyed  to  the  tame  uses  and  triutt  at  (Aos*  c(f 
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cktrtd  iy  tha  teUkment  of  1838,  omitting  only  the  1 
itie$  in  favour  of  children : 
Held,  that  the  exception  in  the  leiU  referred  on'y  to 
the  property  lubject  to  the  trutit  of  the  marriage- 
tettlemcttt  at  the  dale  of  the  mitt,  and  that  the  real 
ettate  $ubteguentlf  purchaeed  by  M.  B.  N.  paued 
under  her  will: 
Seld,  also,  that  a  covenant  to  settle  afier-aeguired 
property  would  tat  afect  property  purchated  by  a 
married  teoman  out  of  the  tomngi  of  Iter  separate 
ettate. 
QwKre,  rehether  tect.  U  of  (hi   Wille  Act  (yaplied  to 
an  exception  out  of  a  devise. 

By  indenture  of  settlement  dated  the  17tb  April  1838, 
made  on  the  marriage  of  Margaretta  Bovreu  Danes  vith 
David  Fryer  Hichol,  certain  freehold  and  leasehold  pro- 
perty was  settled  subject  to  a  term  of  ninety-nine  years 
to  such  uses  as  M.  B.  Daries  shonld  by  deed  or  will 
appoint,  and  until  or  in  default  of  appointment  to  the 
use  of  trustees  during  the  life  of  M.  B.  Savies  upon 
trusts  to  pay  the  rents  and  profits  to  her  separate  use, 
and  from  and  after  her  decease,  and  subject  to  a  term 
of  500  years  for  raising  portions  for  younger  children, 
to  the  nse  of  the  £rst  and  other  sons  of  the  intended 
marriage  snccessirely  in  tail  male,  with  remainder  to 
the  use  of  all  and  every  the  danghter  or  daughters  as 
tenants  in  common  in  tail,  with  cross-remainders,  with 
ultimate  remainder  to  the  use  of  M.  B.  Davies,  her 
]ieirs,^&o. ;  and  the  settlement  contained  a  proviso  that 
in  case  at  any  time  during  the  intended  coverture  any 
real  estates  or  other  property,  whether  real  or  personal, 
'  should  come  to  or  vest  in  the  said  D.  F.  Nichol  in 
Eight  of  his  said  intended  wife,  or  in  her  the  said  M. 
£.  Davies,  by  descent,  devise,  hmitation,  gift,  or  other- 
irise,  then  ,the  same  sbonld  be  conveyed  and  assured 
unto  and  to  the  nse  of  trustees  to  the  same  nses, 
trusts,  intents  and  purposes  as  were  thereinbefore 
.'declared  and  expressed  concerning  the  hereditaments 
thereby  settled. 

The  marriage  was  solemnised  on  the  9th  May  1838, 
and  on  the  18th  Aug.  1838  Mrs.  Nichol  made  a  will, 
and  thereby,  after  various  bequests,  appointments  and 
devises,  she  gave,  devised  and  bequeathed  the  residue  of 
her  real  and  personal  estate  whatsoever  and  wheresoever 
(except  such  real  and  personal  estate  as  might  remain 
anbject  to  the  trusts  of  her  said  marriage-setllement 
by  reason  of  no  specific  disposition  of  any  part  thereof 
having  been  made  by  her  under  tlie  power  for  that 
purpose  therein  contained,  and  of  which  that  general 
devise  and  bequest  was  not  to  be  taken  as  an  execu- 
tion) for  the  benefit  of  her  own  children,  and  in  case 
she  should  have  no  child  who  shoold  survive  her, 
then  to  other  persons. 

In  1854  Mrs.  Nichol,  being  more  than  sixty  years 
of  age,  and  having  no  children,  purchased  certain  here- 
<litaments  with  the  savings  of  her  separate  property, 
and  by  an  indenture  dated  the  29th  Dec  1854  such 
last-mentioned  hereditaments  were  conveyed  to  trustees 
to  uses  and  trusts  expressed  in  the  same  words  as  to 
the  ases  and  tmsti  dedared  by  the  settlement  of  the 
17th  April  I8S8,  except  that  the  nses  and  trusts  for 
the  benefit  of  the  children  of  the  marriage  were 
omitted. 

Mrs.  Nichol  died  oo  the  17th  Oct  1858,  without 
issue. 

A  bill  was  thereupon  filed  by  the  beiress-at-lavr  of 
Mrs.  Nichol  against  the  devisees  under  her  will,  praying 
that  it  might  be  declared  that  the  residuary  gift  con- 
tained in  the  will  of  Mrs.  Nichol  did  not  operate  as 
an  exercise  of  the  power  uf  appointment  vested  in  her 
by  her  marriage-settlement,  or  the  indenture  of  the 
29th  Dec.  1854,  but  that  inheriuble  estates  vested 
in  her  at  the  time  of  her  death  had  descended  to  her 
beir-at-law. 

Sir  BugA  Ctami,  Q.C.,  Boihome  and  T.  C.  Stoanston, 
for  the  heiress-at-law,  contended  that  the  property 


purchased  by  Mrs.  Nichol  in  1854  did  not  pass  under 
the  residuary  devise  in  her  will.  The  wUl  mnst  be 
constiued  as  if  made  immediately  before  her  deatb. 
The  limitations  in  the  deed  of  1854  were  practically 
the  same  as  the  limitations  contained  in  the  settle- 
ment, and  the  estate  so  porchased  by  Mrs.  Nichol  WM 
bound  by  the  covenant  to  settle  after-acquired 
property. 

The  Solicitor- General  (Palmer),  Cifanf,  Q.C.  and 
W.  Pearson,  for  tha  devisees,  contended  that  there  wss 
nothing  in  the  24th  section  of  the  Wills  Act  to  alter 
the  plain  meaning" of  the  words.  The  words  used  by 
the  testator  clearly  referred  to  the  time  at  which  tba 
will  was  made.  Although  in  form  the  trusts  in  the 
deed  were  the  same  as  the  settlement,  they  were  wt 
so  in  fact,  as  the  estate  had  not  been  purchased  at  the 
time  of  the  settlement    They  cited 

Cole  V.  ScoU,  I  M.  &  G.  518  ;  17  L.  J.,  N.  S, 

423,  Ch. ; 
Walker  v.  Armstrong,  21  Bear.  284. 

Bobhouse  in  reply. 

The  Vick-Chascellob  said  that  sect.  24  was  U- 
troduced  into  the  Wills  Act  in  order  that  a  residury 
gift  should  include  all  the  property  of  a  testator  not 
otherwise  disposed  of  at  the  time  of  bis  death,  unless  a 
contrary  intention  should  be  expressed  in  the  wiU.  la 
the  present  case  a  contrary  intention  was  expressed ; 
the  testatrix  had  clearly  pointed  out  in  her  will  wbit 
she  intended  to  except,  and  the  ambiguity  bad  been 
introduced  by  the  force  of  External  circumstances.  He 
would  not  express  an  opinion  on  the  qnestkm 
whether  or  not,  in  a  will  framed  like  this,  tbi 
24th  section  of  the  Wills  Act  applied  to  the  ezceptioi; 
it  would  be  a  nice  point  hut  was  not  now  before 
him.  He  should  read  the  will  as  if  written  on 
the  night  before  the  testatrix  died.  She  had  excepted 
from  the'operation  of  her  will  all  the  property  whiA 
might  remain  subject  to  the  trusts  of  her  msniap- 
settlement  by  reason  of  no  disposition  thereof  hsvinj 
been  made  by  her  under  the  power  for  that  purpose 
"  therein  contniuod."  These  words  mnst  refer  to  s 
specific  instrument,  and  to  the  power  contained  in  that 
instroment  After  the  date  of  the  settlement  the  tes- 
tatrix purchased  the  property  and  settled  it  to  uses 
similar  to  those  declared  by  the  settlement,  and  it  «•• 
argued  that  therefore  this  property  most  be  mcloded  in 
the  exception.  But  he  could  not  hold  that  the  testa- 
trix intended  to  exclude  from  the  residuary  devise  pro- 
perty which  waa  not  hers  at  the  date  of  the  will,  and 
was  not  iudnded  in  the  settlement.  There  might  be  s 
lurking  suspicion  of  a  reason  why  the  testatrix  shoaM 
intend  this  property  to  descend  to  her  heir-at-law,  but 
that  was  not  sufficient ;  the  intention  mnst  be 
apparent  on  the  will,  which  was  not  the  case  her*. 
He  mnst  therefore  hold  that  the  property  purchased  by 
the  testatrix  in  1854  passed  under  the  residuary  de- 
vise contained  in  her  will.  It  was  not  necessary  ts 
decide  the  question,  but  his  Honour  thought  that  pro- 
perty purchased  by  a  married  woman  oot  of  tfas 
savings  of  her  separate  estate  conld  not  be  affected  by 
such  a  covenant.  Decree  aecordingli- 

Solicitors :  Cititon  and  Co. ;  Lo/tus  and  Yomg- 

Thursday,  July  23. 
BntGLET  V.   Marshall. 
Practioe— Injunction — Motion  to  assess  damagit. 
Where  a  pit.  has,  upon  obtaining  an  injumetion,  giv<» 
the  ordinary  tmderlaking  as  to  damages,  and  >f* 
the  hearing  of  the  cause  his  bill  is  dismissed,  bid 
mthout  coHs ;  the  court  wiU  refine  a  motion  fir 
assessment  of  damages  on  the  ground   <*"*** 
damage  ahicA  the  deft  might  have  tnarrtd  «w»» 
arise  out  of  the  inttiiution  of  a  suit  sabie*  itnl/has 
pronounced  to  have  been  rightly  instituted. 
This  was  a  suit  commenced  in  Aug.  1861',  arisiBJ 
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Young  v.  iMvis  and  asotiikii. 


[Ex.  Ch. 


•gt  of  u  agreement  on  the  part  of  tbe  pit.  to  take  a 
kiK  dF,  ind  of  tbe  deft  to  build  and  let  to  bim  certain 
premim  wbich  it  was  proposed  to  erect  on  the  site  of 
tbe  Old  Gloacester  Coffee-bonse,  Piccadilly,  and  irbich 
nretobe  used  as  an  hotel.  In  the  course  of  the 
irtctioii  it  was  fonnd  expedient  to  enlarge  tbe  plan 
ef  lilt  buUding,  and  to  increase  the  sum  to  be 
apndftl  ou  it,  and  this  was  done  at  tbe  expense  of 
ii!t.  nnder  tbe  direction  of  the  pit.  Shortly  before 
tbe  egmpletion  of  tbe  building  a  dispute  arose  between 
tbe  parties  as  to  whether  or  not  the  deft,  was  entitled 
a  ta  alteration  of  tbe  terms,  as  to  rental,  of  tbe  agree- 
aent,  og  account  of  the  additional  sum  so  expended 
ij  her,  and  on  the  refusal  of  the  pit.  to  acce)>t  anjr 
cf  tbe  proposals  made  to  bim,  she  took  steps  to  pro- 
tare  anoUier  tenant.  Tbe  pit.  succeeded  in  obtaining 
u  order  for  an  injunction  on  the  23rd  Aug.  1861  to 
latiain  tbe  deft,  from  letting  or  parting  with  tbe 
fmrnma  of  tbe  hotel  and  premises  without  bis  con- 
leat,  be  undertaking  to  abide  by  anr  order  as  to 
luuges  in  case  it  should  afterwards  appear  that  the 
in  ibould  bare  sustained  an;  by  reason  of  the 
bjiuction. 

So  motion  was  made  to  disaolre  the  injanctioo,  and 
tbi  hotel,  though  completed,  remained  onoceupicd, 
ibilt  negotiations  continued  to  be  carried  on  between 
tbe  parties  with  a  view  to  effect  an  equitable  settle- 
Best.  Tbe  causa  nllimately  came  on  for  hearing,  and 
I7  s  decree  made' on  tbe  2Stb  July  1862,  it  was 
ifibni  tbat  the  agreement  ought  not  to  be  speei- 
^J  performed,  except  upon  the  terms  of  pit. 
iHniig  in  the  computation  of  rent  tbe  additional 
nm  expended  in  the  erection  of  the  hotel  and  certain 
Kbv  stuns  specified  in  the  order;  and  the  deft,  offering 
to  perform  tbe  agreement  upon  these  terms,  and  the  pit. 
lerniiag  to  accept  performance,  his  bill  was  dismissed 
vitboot  costs,  and  tbe  deft,  was  ordered  to  repay  the 
am  of  2000/.  deposit  on  the  execntiou  of  the  agree- 
Best,  if  the  pit.  should,  before  the  25tb  Dec  then 
■eit,  delirer  up  to  her  the  agreement  to  be  cancelled. 
vH  day  only  before  tbat  date  tbe  agreement  was  ac- 
'"dingly  delirered  upy  and  the  deposit  in  due  course 
"psid.  Tbe  deft,  now  moved  for  an  order  for  tbe 
""■nent  in  chambers  of  the  damages  which  she  had 
"■((•■sed  by  reason  of  the  injunction  obtained  by 
tbeplt. 

'^  Q.  C.  and  Kar$ldke,  in  support  of  tbe  motion, 
uistaioed  tbat,  owing  to  tbe  delay  of  the  pit.  in 
°fiiig  to  deliTer  up  tbe  agreement  until  tbe  latest 
Nod  fixed  by  the  decree,  tbe  deft,  had  been  pre- 
^^"^  in  her  endearonrs  to  obtain  another  tenant. 
Ibe  deft,  had  offered  tbe  only  fair  alternative,  either  a 
'"'■■'satioo  of  the  contract,  or  a  modification  of  its 
**'W;  tbe  plL  hod  insisted  00  specific  performance, 
ud  tbat  the  decree  had  settled  be  was  not  entitled  to. 

Sir  U.  Caimt,  Q.  C,  E.  B.  LovtU  and  J.  if. 
uumtrd  (of  the  common  law  bar),  for  the  pit.,  were 
Wttlledon. 

^  Vice- Chancellor  said  that  there  were  two 
'"'>  in  which  the  court  in  granting  an  injnncUon 
Kqniitd  an  undertaking  as  to  damages  :  when  an  order 
*»•  made  on  an  ex  parte  motion ;  and  when  upon  argu- 
nest  of  the  case  the  balance  of  evidence  appeared  to  be 
n  hvoiir  of  restraining  the  commission  of  the  acts  com- 
fUiMd  of,  and  Kiving  oompensation  for  the  restraint, 
a  the  right  of  the  deft,  should  be  completely  esUh- 
'^ued.  Ue  could  not  see  from  tbe  evidence  on  tbe 
P*ent  motion  that  the  deft,  had  suffered  any  damage 
""■  the  injunction.  She  had,  afler  the  decree, 
|R>Bptsd  to  obtain  auother  tenant,  the  agreement 
"BIMiU  subsisting,  and  the  reason  she  bad  failed 
J»  clearly  because  of  the  condition  of  the  property — 
^^  was  then  tbe  subject  of  a  suit  in  this  court. 
^**ksn there  was  a  probabilit  causa  titiffandiit 
]|y  »ot  bt  fair  to  put  a  pit.  to  any  additional 
I  OB  aeoount  of  an  undertaking  of  this  sort ; 


that  there  was  such  a  probable  catise  in  this  ease,  tha 
court  had  shown  to  be  its  opuiion  by  giving  no  costs 
against  the  pit.  It  would  be  absurd,  therefore,  to 
saddle  him  with  other  expenses,  which  equally  arose 
from  the  mere  institution  of  the  suit.  This  motioa 
roust  be  refused  with  costs. 

Solicitor  for  pit.,  U.  Moxm;    for  deft,   F.   W. 
Dolman, 


<Ztomtnon  HalD  (Soutts. 

♦ 

EXCHEftTJEK    OHAHBEK. 

Beported  by  F.  Bjousr,  Esq.,  BaiTlst«r-at-Law. 

EBBOB  FBOU  THE  EXCBEQUEB. 

Friday,  Mag  IS. 
(Before    CocKBt;Bi»,    C.J.,    Cromptoiv,    Willks, 

Btles,  Kbatimo,  Blackbvbm  and  Mexlor,  JJ.) 

Yoimo  V.  Davis  and  another. 

Bighwag — purveyor's  liabUUg  /or  accident  caueed  by 

non-repair — Stat.  5  (f  6  WiU.  4,  c  50. 
A  surveyor  of  highieayt  appointed  under  the  S  ^  6 

WiU.  4,  c.  50,  ts  not  liable  to  an  action  for  damaget 

m  cotuequenoe  of  an  accident  caused  ijr  hit  neglect 

to  repair  the  highvay. 

This  was  an  action  against  surveyors  of  highway*, 
appointed  under  the  5  &  6  Will.  4,  c.  50,  for  damages 
resulting  from  an  accident  caused  by  the  non-repair  of 
tbe  highway. 

The  declaration  stated  that  before  and  at  the  time  of 
the  happening  and  committing  of  the  grievance  there- 
inafter  mentioned,  tbe  defts.  were  tbe  joint  surveyors  of 
highways  of  and  for  tbe  parish  of  Alkerton,  in  tbe  county 
of  Oxford  (a  parish  maintaining  and  liable  and  bound 
to  repair  and  keep  in  repair  its  own  highways)  duly 
appointed  in  that  behalf ;  nevertheless,  the  deft*.,  not 
regarding  tbeur  duty  in  tbat  behalf  as  such  surveyors, 
conducted  themselves  so  negligently,  improperly  and 
wroogfolly  in  that  behalf,  that  by  and  through  their 
(tbe  defts.)  said  negligeaee,  improper  and  wrongful 
conduct  as  such  surveyors  in  tbat  behalf,  a  certain 
common  and  public  highway,  called  and  known  as 
Alkerton-hill,  of  and  in  tbe  parish  aforesaid,  in  tbe 
county  aforesaid,  which  tbe  said  parish  was  then 
liable  and  bound  to  repur  and  keep  in  repair,  and 
whereof  the  defts.  then  had,  as  such  surveyors,  tha 
survey,  care  and  superintendence,  and  which  it  was 
then  their  duty  a*  such  surveyors  to  repair  and  keep 
in  repair,  was  negligently  and  wrongfully  suffered  and 
permitted  by  the  defts.,  before  and  upon  the  19tli 
Nov.  1860,  to  be  and  become,  and  continue,  and 
the  said  highway  did  then  become,  and  then 
was,  and  continued  out  of  repair  and  founderoo*, 
and  in  a  state  and  condition  dangerous  for  foot 
passengers  passing  along  the  said  highway  and 
the  foothpath  thereof,  and  a  certain  bole  dangerous 
to  foot  passengers  was  then  negligently  and 
wrongfully  suffered  and  permitted  by  the  defts.,  a* 
such  surveyors,  to  he,  and  tbe  same  then  was,  in  the 
said  highway,  and  uninclosed  and  open  at  tbe  end  of 
the  footpath  of  the  said  highway,  so  tbat  the  said 
footpath  terminated  abruptly  and  dangerously  to  foot 
passengers  at  the  said  bole,  and  the  said  hole  was 
then  negligently  and  vrrongfully  suffered  and  permitted 
by  the  defts.,  as  such  surveyors,  to  be,  and  tbe  same  tbea 
was,  left  after  daylight  had  ceased  without  any  light 
or  other  means  whatsoever,  although  means  were 
necessary,  to  warn  passengers  along  the  said  foot- 
path of  tbe  said  hole,  and  without  any  iuclosure 
of  the  said  hole,  or  any  other  means  whatsoever, 
although  mean*  were  then  requisite  and  neoesaary,  to 
prevent  passengers  from  stepping,  slipping,  or  falling 
from  off  the  said  footpath  into  the  said  bole,  by  reason 
and  in  consequence  whereof  the  pit  on  the  said  l9tlL 
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YouNO  V.  Davis  akd  anothkr. 


[Ex.  Ca. 


Nor.  1860,  whilst  Uwfnllf  walking  npon  and  along 
the  said  liigbway  and  the  said  footpath  thereof,  after 
daylight  bad  ceased,  and  without  any  want  of  doe 
care  on  bis  part,  stepped  and  slipped  from  off  the  end 
of  the  said  footpath  into  the  said  hole,  and  fell  into  the 
same  and  broke  bis  leg,  and  was  otherwise  greatly 
injared,  whereb;  the  pit.  sustained  damage,  &c. 

Pleas:— 1.  Not  guilt;  (b;  statute  5  &  6  Will.  4, 
c  50,  s.  109).     2.  That  the  defta.  were  not  the  joiut 
■arreyors  of  highways  of  and  for  the  parish  of  Alkerton, 
as  alleged. 
Issues  thereon. 

The  cause  came  on  for  trial  before  Eeatiog,  J.,  at  the 
Oxford  snmnier  assizes  1861,  when  eridence  was  given 
of  the  appointment  of  defts.  as  surrejors  of  highways 
for  the  parish  of  Alkerton ;  that  at  a  place  called 
Alkerton- hill,  which  was  a  public  highway,  and  which 
the  parish  was  bonnd  to  keep  in  repair,  there  was  a 
hole  ill  a  part  of  the  footpath,  which  had  been  caused 
by  a  flow  of  water  from  the  adjoining  bills,  and  in 
consequence  of  unusually  heavy  rains  just  before  the 
accident,  the  hole  had  become  much  enlarged.  Notice 
to  the  defts.  of  the  existence  of  the  bole,  some  time 
before  tbe  accident  happened,  was  proved.  The  pit., 
while  walking  along  the  footpath,  fell  into  the  bole  and 
broke  bis  leg.  Tbe  jury  found  a  verdict  for  the  pit., 
with  1  SOL  damages,  leave  being  reserved  to  tbe  defis. 
to  move  to  set  aside  the  verdict  if  the  court  should 
be  of  opinioo  that  the  action  would  not  lie  against  the 
dafls. 

In  tbe  following  Michaelmas  Term  a  rola  niii  vras 
obtained  calling  on  the  pit.  to  show  cans*  why  tbe 
Terdiot  should  not  be  set  aside  and  a  verdict  or  a  non- 
auit  entered  for  the  delta.,  or  why  judgment  should 
not  be  arrested  for  tbe  insuffideney  of  the  deelaratbn, 
open  tbe  ground  that  no  action  oould  be  maintained 
against  surveyors  of  highways  for  omitting  to  repair 
a,  highway,  whertby  tbe  pit.  had  been  injnr^.  It  was 
afterwards  argned,  and  the  Court  of  Ex.  held,  that  a 
aorveyor  of  highways  appointed  under  the  5  &  6  Will. 
4,  e.  90,  waa  not  liable  to  an  action  for  damages 
resulting  from  an  accident  canaad  by  tbe  non-repair  of 
the  highway,  as  was  substantially  dedded  in  M'Kmnon 
T.  Ptatom,  8  Ex.  319,  and  in  error,  9  Ex.  609. 
This  was  an  appeal  by  tbe  pit.  from  that  decision. 
Dowduwell  {BowtH  with  him)  far  the  pit. — The. 
first  question  is,  are  tbe  defts.  lialile,  as  surveyors  of 
the  highway,  for  an  omission  of  the  duty  imposed  upon 
them  by  the  Act  of  Parliament?  The  pit.  contends 
tbey  are,  and  that  this  action  ia  maintainable.  Many  of 
the  sections  of  the  Act  are  mandatory.  Sect.  6  enacts 
that  the  surveyor  >■'  shall  repair,  and  keep  in  repair," 
&c ;  sect.  7  gives  the  qualitication ;  aect.  8  imposes  a 
penalty  on  surveyors  for  not  acting  when  choeen ;  by 
sect  9  snrveyort  may  b«  appointed  with  a  saUiy. 
[CocKBiTKH,  G.  J.  —  Not  sufficient  to  cover 
damages,  &c.,  in  an  action  for  personal  injury  like 
this.  How  can  yon  distinguish  this  case  from 
M'Kinuon  v.  Anson  f  ]  It  is  distinguishable,  as,  under 
tbe  Act  in  that  case,  no  penalties  were  impose<l. 
VTberever  a  statute  imposes  duties,  as  this  Act  does,  tbe 
person  on  whom  such  duties  are  east  is  liable  in  • 
civil  action  for  damages  for  the  neglect  of  those 
duties,  notwithstanding  penalties  are  given  for  neglect 
of  duty  :  (ConcA  v.  Steel,  3  E.  &  B.  402.)  [Btles, 
J. — Has  the  surveyor  any  fnnds  ?  It  is  not  so  alleged 
in  the  declaration,  nor  waa  it  shown  by  tbe  evidence 
produced  at  the  trial.]  Sect.  S7  gives  them  full  power 
to  make  rates  whereby  they  could  obtain  fnnda;  and 
sect.  90  enacta  that  the  quarter  sessions  may  award 
costs  in  certain  cases  there  mentioned.  Proceeding  by 
presentment  is  now  taken  away  by  sect  99.  [Cock- 
BURN,  C.J, — Where  a  duty  is  imposed  by  Act  of 
Parliament  the  party  neglecting  it  may  be  indicted, 
may  he  not  ?  Surveyors  have  no  means  in  that  capa- 
city of  psying  damages.    No  actioa  list  against  ths 


inhabitants  of  a  parish.  Surveyors  are  tbe  aervuts  of 
the  parish,  and  although  the  inhabitants  are  not  lisUe, 
yet  you  must  contend  their  servants  are ;  tbey  areboand 
under  penalties  by  sect.  8  to  accept  the  office,  anii  you 
say  tbey  are  to  be  made  liable  for  damages  when  ^ 
who  appoint  them  are  not  liable.]  Surveyors  are  sot 
merely  the  servants  of  a  pahsh;  when  appointed, 
tbe  surveyors  become  superior  and  independent  of  tlie 
parish — tbey  have  a  control  over  the  rates:  (aect.  27, 
&C.)  An  action  lies  for  private  injury  resnlting  bora 
their  negligence.  Com.  Dig.  "  Action  on  Can  (or 
Negligence,"  A  1,  A2:  "Whenever  a  duty  is  iai- 
posed  by  Act  of  Parliament  an  action  lies  for  dsmages 
sustained  by  its  omission;  there  is  no  distinction  ia 
law  between  commission  snd  omission."  [CocKBun, 
C.  J. — Where  is  a  surveyor  to  get  fimds  to  defend 
these  actions  ?]  Sect.  37  provides  for  getting  ample 
funds  ;  but,  if  not,  tbey  should  get  them— when  a 
sheriff  of  a  county  gets  them — out  of  his  oin 
pocket.  It  is  true  tbe  sheriff  receives  fees;  bet 
be  gets  them,  not  by  tbe  common  law,  but  bj 
statutes.  [Ckomptok,  J. — According  to  your  ai{a- 
roeat,  tbe  pariah  and  the  surveyors  are  liable.  Tot 
must  show  that  it  clearly  exists.] 
Keighley'e  cas^  10  Co.  139  b; 
limits  ▼•  Haaor  of^  Lgma  Sitgi$,  3  B.  &  Al 

77,  92  ; 
SuUm  V.  Johutcme,  1  T.  R.  493 ; 
Zacoa  V.  Hooper,  6  T.  B.  224  ; 
SchinoUi  v.  Bmpilad,  6  T.  B.  648; 
A$Ug  V.  WkiH,  1  Sm.  Lead.  Cas.  185; 
Bony  T.  Armaud,  10  A.  &  E.  646. 
[W1LL.E8,  J. — Is  there  any  case  against  traatM  of  s 
turnpike.road  for  non-repair  ?]      No ;    because  tbar 
duties  are  spedally  pointed  out  by  the  Act  of  Fsrio- 
ment,  and  are  upon  a  different  principle.    The  LanecuUr 
Canal  Conypans  r.  Phamabg,  11  A.  &K330,bv*y 
like  this  case  in  ptindpls,  and  Mereeg  Dodt  v.  As- 
kaOoK,  7  H.  &  N.  329,  still  more  so. 

Gibbe  v.  The  Liverpool  Docks,  6  Ex.  164 ; 
Surk  V.  Waiianu,  3  H.  &  N.  308  ; 
WhUehaue  v.  Fellow;  10  C.  B.,  M.a,  76S; 
Camell  r.  Worth,  S  E.  &  B.  88S ; 
yichott  r.  Allen,  1  Best  &  Sm.  929, 
are  authorities  in  favour  of   tbe   pit.      An   omiMto 
to  obey  a  duty  imposed  by  statute  is  as  actumabls  for 
a  private  injury  as  an  act  of  commiaaion.    Secondly, 
the  rule  should  not  have  been  made  absolute  in  tbe  eoeit 
below  to  enter  a  nonsuit,  but  nt  most  only  to  arrtat  tl» 
judgment,  as  even  supposing  the  declaration  to  hats 
been  held  bad  in  law  if  it  had  been  demurred  to,  jA 
the  ailegalions  in  it  were  clearly  proved  at  the  trials 
and  the  learned  judge  was  correct  in  leaving  it  to  lbs 
jury.     [W1U.KS,  J. — Probably  as  to  that  the  defti. 
would  consent  to  a  stet  proeeaue  being  entered,  if  tbs 
court  should  be  of  opinion  npon  tbs  first  point,  tbtt 
tbe  defts.  are  entitled  to  judgment] 

This  was  assented  to  by  the  pit.  and  the  deft. 
MeHieh,  Q.C.  {Pigott,  Serjt.  with  him),  for  deftl-r 
was  not  called  upon. 

WiLLBg,  J. — We  ar«  dearly  of  opinion,  and  it  is  the 
opinion  of  ths  Lord  Chief  Justice  and  my  brotbtr 
Crompton — who  are  not  at  this  moment  in  court— tb>t 
the  judgment  of  the  court  below  waa  comet,  and  oagbt 
to  be  affirmed.  It  was  admitted,  on  the  part  of  ths  pit, 
that  before  the  passing  of  the  9  &  6  Will  c  50,  there 
wss  no  legal  remedy  for  a  personal  injury  occsiiomd 
by  the  non-repair  of  a  highway.  Mr.  Dowdeswell  h" 
to  establish  his  propotitiou,  that  the  condnding  words 
of  sect  6  of  that  Act  create  a  liability  in  the  survey 
to  such  an  action ;  but  I  do  not  think,  after  l«okis{ 
at  its  whole  provisions,  that  it  is  the  proper  oonstraetiou 
of  ths  statute.  Ths  6th,  or  any  other  section,  ihostd 
not  be  read  alone.  It  is  not  tbe  proper  mode  > 
construing  a  statute  to  take  one  section,  or  part  <B 
it,  in  order  to  asoettain  the  real  meaning  but  a* 


Digitized  by 


Google 


Vol.  9.] 


THE  LAW  REPORTER. 


147 


DlT.] 


FoilSTKR  V.   FoitSTEB  ASD   BbKRIUOE. 


[DiT. 


foati  scope  amd  object  should  be  looked  at, 
ai  Ibe  words  of  the  6th  section  should  be  read  by  the 
E^  of  the  whole  Act.  It  was  not  the  object  of  the 
ict  to  create  a  new  liability  on  an  indiTidual  aiid 
to  nmore  it  from  the  parish,  but  to  provide,  by 
<b  (ppoistment  of  a  sorv^or,  the  maohinery  by 
f  Ijcli  tbe  obligations  of  the  parish  should  be  discharged. 
I:  U  tie  doty  of  the  surveyor  to  fulfil  the  enactments 
if  tlu  statute,  and  the  Legislature  has  provided  certain 
(Otlties  for  omisuon  and  neglect  by  him.  There 
jj  ootbing  in  the  Act  to  show  that  sach  an  officer  is  to 
<«  nude  liable  for  the  duty  of  his  masters,  particularly 
vlien  so  such  liability  exists  upon  the  masters  them- 
ttlns.  We  ai«  of  opinion  that  the  decision  of  the 
imt  of  Ex.  upon  this  point  was  a  sonnd  and  reasona- 
Ue  one,  and  the  judgment  of  that  court  ought  to  be 
>Snneil  Judgment  affirmed. 

Attorneys  for  the  pit.,  Messrs.  Parker,  Rooke  and 
Tirbrt,  17,  Bedford-row,  London. 

Attorney  for  the  defts.,  J.  L.  Wright,  7,  Sonth- 
Hmt,  Gray's-inn. 


SIVOSCE  AND  KATRXSEOKIAL 

CAUSBS  COTTBT. 
Beported  bf  I>r.  Swabet,  of  Doctors'^ommons. 

Mag  20  and  June  3. 

FORSTES  V.  FOBSTER  AKD  BerRIDOB. 

^  ff  opptarance — Eject  of  an  abiolule  appear- 

aS—Pka  to  Juritdiction  of  court — Practice. 
A  nsp.  in  «  nit /or  dis$olution  o/ marriage  having 

atered  an  (Juolute  appearance,  cannot  efftarvardi 

f>ad  to  Ihe  jariidiction  of  the  court,  nor  can  the 

niK  tuck  objection  by  act  on  petition. 
&9tit,  iaaeeer,  that  at  the  hearing  $ha  may,  notwith- 

^"tditig,  object  to  the  juritdiction.    If  a  rap.  ra- 

•"i  (0  fliad  to  the  juritdiction  of  the  court,  the 

»i«i'  appear  under  protest. 

Thii  was  a  petition  filed  by  Major  Forster,  of  Her 
t^jaty's  Indian  Army,  for  dissolution  of  his  marriage 
'TO  his  wife,  or.  the  ground  of  adultery  committed 
Wi  the  co-reap,  in  London,  while  the  petitioner  was 
^^  on  military  duty  in  India.  It  was  alleged  in 
u«  peUtiou  that  the  parlies  were  married  in  India  in 
1m9;  that  since  their  marriage  they  had  generally 
^•<Uted  in  India,  and  that  the  petitioner  had  come 
voB  India  to  England  for  the  express  purpose  of  in- 
•"'•'isg  this  snit.  The  tesp.  and  co-resp.  had  ap- 
f"««d  absolutely  by  their  attorneys  to  the  citation, 
«»«  the  16th  April,  before  the  time  for  putting 
s«  answer  to  the  petition  had  elapsed,  the  resp. 
j**  oat »  summons  before  the  Judge  Ordinary  in  cham- 
■nj  callJLg  on  the  petitioner  to  show  cause  why  she 
''"•Id  not  be  at  liberty  to  amend  the  appearance 
f^fi  for  her,  and  make  an  appearance  under  protest. 
Tm  e»-re«p.  took  out  a  similar  summons.  At  the 
•"nag  of  the  summons,  H.  F.  Gibbons  appeared  for 
««P««itioner,  and  »K  G.  Harrison  for  the  resp.,  and 
^^naii  for  the  oo-reap.  An  afSdavit  was  filed  on 
'"•f  of  the  resp.,  by  which  it  was  argued  that  she 
•"  not  aware  of  her  position  until  afW  the  aboo- 
*''*  >ppearance  waa  entered,  and  that  as  sinoe  the 
^*>M»  was  entered  she  had  been  advised  that, 
">  petitioner  and  herself  having  been  bom  in  India, 
'^  court  had  po  jurisdiction  to  dissolve  the  mar- 
"V  solemnised  in  India,  she  sought  to  be  allowed  to 
f^^  luuter  protest,  so  as  to  raise  the  question  of 
ui  jsrisdiction  of  the  court  to  entertain  the  suit. 
^  affidavit  was  also  filed  by  the  co-resp.  and 
'"  Niieitoi:,  £rtm  which  it  appeared  that  when  the 
""•'"'"Ml  was  entered  on  his  behalf,  neither  of  them 
•■  Jwire  that  the  marriage  was  celebrated  in  India, 
**  Bat  both  the  parties  had  been  born  and  had 
■"••IwaTi  domiciled  in  India.    The  Judge  Ordinary, 


however,  dismissed  both  summonses.  Afterwards  the 
co-resp.  put  in  his  answer  denying  the  adultery.  On 
the  2nd  May,  time  having  been  granted  for  the  purpose, 
the  resp.  put  in  the  following  answer : — "  The  resp.  Mary 
Owen  Forater  answen  to  the  petition  and  citation  of  the 
said  William  Bobert  Forster  as  follows ;  that  is  to  say.the 
resp.  in  her  own  proper  person  comes  and  says  that 
the  court  hath  no  jurisdiction  in  the  matter  of  this 
suit,  and  ought  not  to  have  or  take  further  cognisance 
thereof,  because  she  says  that  before  and  at  the  time  of 
the  alleged  occurring  of  the  several  matters  in  the 
petition  and  hereinafter  mentioned,  the  petitioner  was, 
and  atill  is,  domiciled  in  Indis,  and  not  within  the 
realm  of  England,  or  within  the  jurisdic^on  of  this 
court.  That  his  domidl  of  origin  was  India.  That  he 
was  bom  at  a  certain  place  beyond  the  seas,  that  is  to 
say,  in  India  aforesaid,  and  was  the  son  of  psrents 
neither  of  whom  wss  a  natural-bora  subject  of  our 
Lady  the  Queen,  or  any  of  her  predecessors,  Sovereigns 
of  this  realm,  or  domiciled  in  England,  both  of  whom 
at  the  time  of  his  said  birth,  and  from  thence  hitherto, 
were  domiciled  in  India  aforesaid.  That  the  peti- 
tioner haa  never  abandoned  his  said  domicil  of  origin 
or  acquired  any  domicil  elsewhere ;  but,  on  the  con- 
trary, he  became  and  was  an  officer  of  the  military 
forces  of  the  East  India  Company,  bound  and  liable 
to  serve  as  such  officer  within  certain  territorial  limit* 
beyond  the  seas,  that  is  to  say,  in  India  aforesaid, 
and  that  he  continued  so  to  be  such  officer  up  to  and 
until  the  passing  of  a  certain  Act  of  Parliament, 
made  and  passed  in  the  session  of  Parliament  held  ia 
the  twenty-first  and  twenty-second  years  of  the  reign 
of  the  DOW  Queen,  entitled  'An  Act  for  the  better 
Government  of  India,'  and  that  he  then  and  from  thence 
hitherto  continued  to  be  and  still  is  an  officer  of  the 
said  forces,  that  is  to  say,  a  local  major  in  the  \40t 
Regiment  of*  the  Native  Infantry  of  Uer  Majesty's  In- 
dian Army,  otherwise  the  Schewattie  Brigade,  otherwise 
the  Schewattie  Battalion,  now  stationed  at  Gorackpore, 
in  India  aforesaid,  and  that  at  the  commencement  of 
this  suit  be  was  and  now  is  absent  from  the  said 
regiment  on  furlough ;  that  the  said  marriage  was  cele- 
brated in  India  aforesaid,  according  to  the  laws  and 
customs  thereof,  and  not  within  this  jurisdiction  ;  that 
the  resp.'s  domicil  of  origin  is  in  India  aforesaid,  where 
she  was  born,  and  was  the  daughter  of  parents  neither 
of  whom  was  a  natural-bora  subject  of  our  Lady  the 
Queen,  or  of  any  of  her  predecessors,  Sovereigns  of  this 
realm,  or  domiciled  in  England,  and  both  of  whom 
were  at  the  time  of  her  said  birth,  and  from  thence 
hitherto,  demieiled  in  India  aforesaid,  and  that  she 
hath  never  abandoned  her  said  domicil  of  origin,  nor 
hath  she  ever  been,  nor  is  she  domiciled  in  England, 
or  within  tlie  jurisdiction  aforeaaid,  and  that  her  said 
husband  had  never  cohabitated  with  her  in  England, 
or  within  the  jurisdiction  aforeaaid ;  wherefore  the 
resp.  humbly  prays  judgment  whether  there  ia  any- 
thing in  the  said  petition  which  she  ought  to  be  com- 
pelled to  answer ;  and  whether  this  court  hath  any 
jurisdiction  in  the  matter  of  this  suit,  or  can,  or  will, 
or  ought  to  take  any  farther  cognisance  thereof. 

(Signed)  Mabt  Owed  Forster." 

E.  F.  Gibbons  moved  the  cgort  to  order  that  tb* 
plea  should  be  struck  ont 

W.  G.  Harrison,  contra,  cited 
Tha  Ida,  1  Lush.  Ad.  Rep.  6. 

Cur.  adv.  vult. 

May  20. — Cre&sweix,  J.  0. — In  this  ease  a  peti- 
tion was  filed  by  a  husband  for  dissolution  of  marriage. 
The  lesp.  appeared  absolutely  by  attorney,  and  not  ia 
person,  and  under  protest.  There  are  cases  in  the 
common  law  courts  in  which  objections  may  be 
taken  to  the  jurisdiction  uuder  the  general  issue  or  by 
a  special  plea.  I  say  nothing  as  to  the  possibility  of 
the  resp.'s  raising  the  qnestiun  of  jurisdiction,  bnt 
she    certainly  cannot   by  a  plea   in   this  form,    it 
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1  were  to  admit  the  plea,  and  ultimately  should 
hold  that  it  was  not  proved,  the  result  of  a 
trial,  which  might  be  long  and  expensive,  would 
be  that  the  reap,  would  hare  to  do  what  I  think 
■he  is  now  bound  to  do,  viz.  file  an  answer.  The  case 
cited  from  the  Admiralty  Reports  is  not  in  favour  of 
the  reap.  In  Tht  Ida  there  was  an  absolute  ap- 
pearance ;  the  pit.  proceeded  by  act  on  petition,  and 
in  it  set  out  to  facts  which  raised  a  question  of  jnris  • 
diction.  The  learned  judge  of  the  Admiralty  Court, 
treating  that  as  equivalent  to  a  voluntary  declaration, 
allowed  objection  to  be  taken  to  the  jurisdiction.  That 
decision  has  no  bearing  on  the  present  question. 
Here  a  dilatory  plea  has  bisen  pleaded  in  person,  by  the 
resp.,  who  is  not  before  the  court  in  person  but  by 
attorney.  Such  a  proceeding  is  quite  irregular  in  all 
respects,  and  the  plea  most  therefore  be  struck  out. 

Plea  struck  out. 

On  the  26th  May  the  resp.  filed  an  act  on  petition, 
which  was  as  follows : — 

"  William  Frnncis  Low,  solicitor  for  Mary  Owen 
Forster,  says  that  on  the  20th  June  1839  she  was 
raairied  to  William  Robert  Forster,  at  Eareilly,  in 
India,  and  that  before  and  at  the  time  of  the  said 
marriage  the  said  William  Robert  Forster  was,  and 
from  thence  hitherto  hath  been,  and  still  is,  domiciled 
in  India  aforesaid,  and  not  in  the  realm  of  England, 
or  within  the  jurisdiction  of  this  court.  That  his 
domicil  of  origin  was  Indian.  That  ho  was  bom  in 
India  aforesaid,  and  was  the  son  of  parents  neither  of 
whom  was  a  natural-bom  snbjectof  our  Lady  the  Queen, 
or  of  any  of  her  predeeassora,  Sovereigns  of  this  raalm, 
or  domiciled  in  England,  and  both  of  whom  at  the 
time  of  his  said  birth,  and  from  thence  hitherto,  were 
domiciled  in  India  aforesaid.  That  the  father  of  the 
•aid  William  Robert  Forster  was  bom  m  India,  and 
afterwards  entered  the  military  service  of  the  East 
India  Company,  and  the  mother  of  the  father  of 
the  said  William  Robert  Forster  was  a  Mo- 
hammedan Udy.  Secondly,  that  the  said  William 
Forster  has  never  abandoned  his  said  domicil 
of  origin  or  acquired  any  domicil  elsewhere,  but, 
on  the  contrary,  he  became  and  was  an  officer 
of  the  military  forces  of  the  East  India  Company, 
bound  and  liable  to  serve  as  such  officer  within  certain 
tenitorial  limits  beyond  the  seas,  that  is  to  say,  in 
India  aforesaid,  and  that  he  so  continued  to  be  such 
officer  np  to  and  nntil  the  passing  of  the  Act  of  Par- 
liament, 21  &  22  Vict,  c  106,  entitled  'An  Act  for 
the  better  government  of  India,'  and  that  he  then  and 
from  thence  hitherto  hath  continued  to  be,  and  atill  is, 
an  officer  of  the  said  forces,  that  is  to  say,  a  local 
major  in  the  fourteenth  regiment  of  the  native  infantry 
of  Her  Majesty's  Indian  army,  otherwise  the  Sche- 
wattie  brigade,  otherwise  the'  Schewattie  battalion, 
now  stationed  at  Gomckpore,  in  India  aforesaid,  and 
that  on  the  21st  day  of  March,  in  the  year  of  our  Lord 
1862,  he  was,  and  from  thence  hitherto  hath  been,  and 
now  is,  absent  from  his  said  regiment  on  furlough. 
Thirdly,  that  the  domicil  of  origin  of  the  said  Maty  Owen 
Forster  is  in  India  aforesaid,  where  she  was  bora  and 
bred,  beingtha  daughter  ofparentaneither  of  whom  was  a 
oatnral  born  subject  of  our  Lady  the  Queen,  or  of  any 
of  her  predecessors,  Sovereigns  of  this  realm,  or  domi- 
ciled in  England,  and  both  of  whom  were  at  the  time 
of  her  said  birth,  and  from  thence  unto  their  respective 
deaths,  domiciled  in  India.  That  the  said  Mary  Owen 
Forster  baa  never  abandoned  her  domicil  of  origin, 
nor  baa  she  ever  been,  nor  is  she,  domiciled  m  Eng- 
land, or  within  the  jurisdiction  of  this  court.  Fourthly, 
that  on  the  21st  day  of  March,  in  the  year  of  our  Lord 
1862,  a  citation  was  issued  out  of  this  court  at  the 
suit  of  the  said  William  Robert  Forster,  and  a  petition 
■filed  by  him  praying  for  a  dissolution  of  his  marriage 
of  the  said  Mary  Owen  Forster  by  reason  of  adultery, 
irhicb  said  citation  and  copy  of  the  said  petition  was 


served  upon  the  said  Mary  Owen  Forster  on  or  about 
the  24  th  of  March,  in  the  year  of  onr  Lord  1862: 
Wherefore  the  said  Williiim  Francis  Low  prays  that  it 
may  be  declared  by  this  honourable  court  that  at  the- 
time  of  the  issuing  and  service  of  the  said  citation  and' 
petition,  both  the  said  William  Robert  Forster  and' 
the  said  Mary  Owen  Forster  were  domiciled  in  India, 
and  that  the  courts  in  India  were  the  competent  and 
exclusive  authority  to  deal  with  the  matters  ot  ths 
said  petition,  and  to  determine  the  conjugal  rights  of 
the  said  Mary  Owen  Forster.  and  the  respective  daims 
of  herself  and  of  her  said  husband,  and  that  this 
honourable  court  had  no  jurisdiction  in  respect  of  the 
matter  aforesaid.  And  that  this  honourable  court 
might  make  such  further  and  other  order  in  the  matter 
as  it  might  seem  fit. 

(Signed)         "  WILLIAM  Frahcis  Low." 

Mag  27. — H.  F.  GiiboM  moved  for  directions  as  to 
mode  of  trial. 

Dr.  PhUlimore,  Q.  0.  (IT.  G.  BarritoH  with  him). 
— The  resp.  haa  filed  an  act  on  petition  for  the  par- 
pose  of  raising  the  question  of  jtinsdiction. 

Cresswell,  J.  0. — In  the  Ecclesiastical  Conrt,. 
did  not  A  party  by  appearing  absolutely  waive 
any  objection  to  the  jurisdiction  in  the  first  instance  ? 

Dr.  Phiilimort. — Yes.  Can  the  resp.  raise  tbe< 
question  at  the  hearing  ? 

Cresswell,  J.  0.  —  As  at  present  advised,  i 
think  she  may ;  but  she  has  not  filed  an  answer. 

Dr.  PhUlimore  then  asked  leave  to  file  an  answer. 

Cresswell,  J.  0.  granted  the  application.    ' 

June  3. — H.  F.  GU>boiu  moved  that  the  act  0>> 
petition  should  be  struck  out. 

Dr.  PhiUimort,  Q.C.  and  W.  0.  Barriioa  for  the 
resp. 

Cresswell,  J.  0.— Let  it  be  struck  out. 

U.  F.  Gikboni. — I  also  ask  that  the  costs  of  tbesr 
motions  may  not  be  taxed  agaiast  the  hnsband. 

Cresswell,  J.  0. — Certainly  not.  The  costs 
of  such  interlocutory  motions,  if  the  wife  is  onsno- 
cessful,  are  not  taxed  against  the  husband. 

The  resp.  afterwards  filed  an  answer,  and  tht  CSM- 
was  set  down  for  trial.    

Wedneidny,  May  22. 

Forster  v.  Forster  ahd  Brrbiikie  (Graham 
intervening). 
Intervention — Material  facte  put  upon  the  record,  but 
not  proved  at  the  trial— 23  ^  24  fict.  c.  144,  t.  7. 
Where  an  appearance  had  been  entered  bg  a  friend 
of  the  co-retp ,  againtt  whom  S000{.  damage!  hact 
been  awarded,  far  the  puipoae  of  thawing  came 
against  a  decree  nm  beim)  made  absolute,  on  the 
ground  that  there  were  material  fact*  in  the  case 
which  were  not  brought  to  the  notice  of  the  court, 
and  most  of  the  material  facte  had  been  put  onr 
record  by  the  parties,  and  were  not  eetablished  at 
the  trial,  and  the  intervener  had  not  establuhed  by 
affidavit  a  single  fact  of  importance  t 
The  Court  declined  to  suspend  its  decree,  and  con- 
demned the  intervtner  in  the  costs  occasioned  by  the 
inlervention. 

This  ease  was  heard  before  the  Jndge  Ordinary  and 
a  special  jury  on  the  19th  and  20th  Dec  186S.  The 
petitioner.  Major  Forster,  an  officer  in  the  Indian 
army,  instituted  a  suit  for  the  dissolution  of  his  mar- 
riage with  the  resp.  anb  for  damages,  on  the  ground  of 
her  adultery  with  the  co-resp.  (see  ante.)  The  resp.  and 
eo-resp.  having  appeared  absolntely  in  the  suit,  applied  on 
summons  to  be  allowed  to  appear  under  protest  to  th»^ 
jurisdiction  of  the  conrt  ;  but  their  application  having 
been  rejected,  they  subsequently  filed  answers,  in 
which  they  respectively  denied  the  adnltery,  and 
brought  counter  charges  of  adultery  and  mis- 
conduct conducing  to  adultery,  against  the  petitioner. 
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Ttwretp.  ud  co-r»p.  appeared  bj  ooanael  at  the  trial, 
vtwii  tlM  adniteij  was  prored,  and  after  lome 
miuM  had  been  given  on  behalf  of  the  reap,  on  some 
M  tl»  coanter  diarges,  ber  oonnsel  Qthe  Queen's 
AiioaU)  abaodooed  hia  opposition  to  the  petitioner's 
mit. 
Tb  coaissl   for  tb«   co-resp.  (^tfonlague   Smiti, 

Q.  C.)  then  baviog  addressed  the  jory  in  miti- 
ptiM  of  damages,  which  were  assessed  at  5000/., 
•  fane  mUi  for  |tte  i  dissolution  of  the  ratmitui 
m  thereopon  pronoanced,  and  since  the  decree  nisi 
Hr.  Williain  Graham  had  entered  an  appearance  as  an 
iotertatr,  under  sect.  7  of  S3  ft  24  Vict,  c  144,  for 
the  pnpose  of  showing  eanse  against  the  decree  niti 
Mag  Bade  absolata.  He  bad  within  the  time  allowed 
£Isd  sa  affidavit,  deposing  that  he  bad  received  infor- 
nitioovhich  he  believed  to  betme:  (I.)  That  the 
ftt^jam  and  resp.  were  both  bom  in  India  of  Indian 
fanots,  who  were  alwajs  domiciled  in  India ;  that  the; 
«m  married  in  India,  and  that  from  the  time  of  their 
rtipKtivs  births  np  to  the  date  of  the  decree  niti,  the; 
iiad  beso  slways  domiciled  in  India.  (3.)  That  the 
pcCitJoosr  had,  dnring  the  years  1854  and  1855,  com- 
nitted  sdolter;  with  a  native  woman  in  India,  whom 
U  had  kept  u  bis  concnbine.  (3.)  That  he  had 
vitlmt  an;  reasonable  gronntls  refused  to  cohabit  with 
Ui  «ifs  for  some  ;ears  prior  to  the  adulter;,  and  had 
tin  been  gnilt;  of  neglect  and  misconduct  towards  her 
oadatiog  to  the  adulter;.  (4.)  That  if  the  court 
•wld  allow  time  for  further  ioqniries,  he  would  pro- 
tut  evidence  to  establish  the  domidl,  adnlter;  and 
oiaaadnet  of  the  petitioner  towards  bis  wife.  The 
iiterraer  slso  filed  affidavits  made  b;  Mr.  Helton,  the 
«s-ntr.'s  solicitor,  and  others,  showing  that  two 
^iielumitd  servanta  of  the  oo-resp.,  who  had 
{iven  evidence  against  him  at  the  trial,  which  had 
pnjiidiord  the  caw,  had  sworn  faltel;  in  answer  to 
^antiou  pat  to  them  on  cross-examination,  den;in  j 
tlut  the;  had  committed  or  been  taken  in  custod;  for 
ieleoioiU;  stealing  some  of  the  co-resp.'s  propert;. 

Amvs,  the  petitioner's  solicitor,  in  answer  to  tlieM 
•Sdariti,  filed  an  afiSdavit,  not  den;ini;  the  domicil  of 
the  petitioner  and  resp.,  but  alleging  that  the 
^ontioiis  raised  by  the  intervener's  affidavit  were  or 
oi^t  have  been  investigated  at  the  trial,  and  that  be 
bad  resion  to  believe  tliat  the  intervener  waa  a  personal 
Aiand  of  the   oo-resp.'s,    and  had  inteivened  at  bis 


CaenwELU  J.O.,  on  the  motion  of  the  petitioner's 
ouul,  directed  the  qaeations  raised  b;  those  afiidavita 
to  be  sri^ed  before  the  court  on  the  first  dn;  of  Trinit; 
Ttnal863. 

Xaj  22. — The  case  came  on  for  argument,  when 

HiudtU  and  Gibboiu  appeared  for  the  petitioner, 
sad  CoUridge,  Q.C.,  and  Dr.  TVUtraia,  for  the  inter- 
nsir. 

CnUrUje,  in  showing  oaose  against  the  mle,  said  he 
Ounfht  it  right  to  inform  the  court  that  the  Queen's 
Pnctor  had  been  asked  to  intervene  and  had  declined, 
sad  that  Mr.  Graham,  the  intervener,  was  a  personid 
^ieod  of  the  co-resp.,  Mr.  Berridge. 

CussvBuu  J.O. — Dose  he  inttrveae  at  the  in- 
*«acs  of  Mr.  Berridge  ? 

a>Urid3t.—iio. 

CaraswEix,  J.O.— Does  he  swear  that?  I  am 
nthsr  earioos  to  know  how  the  fact  is,  althongh  it  is 
iOBateriaL 

Ookri^  ttii  there  was  no  statement  on  the  subject 
io  the  sffidavits,  bnt  no  doubt  Mr.  Berridge  was  willing 
*^  Mr.  Graham  should  intervene,  and  was  anxious 
tkat  bt  should  succeed.  Bat  the  fact  that  Mr. 
^»b«in's  motive  for  intervening  was  his  personal 
■jiediUp  for  Mr.  Berridge  coald  not  affect  the  decision 
■  tka  eoart  upon  the  question  whether  there  were 
V*i  gnnds  for  bb  intervention.  Some  mjtive  must 
**  Ming  opoo  the  mind  of  every  person  not  the 


public  officer,  who  intervened  under  this  statate,  aad 
Mr.  Graham's  motive  was  not  a  discreditable  one. 

Cresswell,  J.O. — It  was  the  intention  of  the 
Legislature  to  allow  an  independent  third  person  to 
intervene  for  the  purpose  of  giving  information  to 
the  court  which  the  parties  themselves  had  wUfolly 
withheld. 

Coleridfft  said  that  any  person  interested  in  the 
pnblic  morals  and  the  well-being  of  society  woald  be 
justified  in  intervening.  The  first  ground  of  the  inter- 
vention was,  that  the  court  had  uo  jurisd'ietioa  over 
the  psrties  to  the  suit. 

Gresswsll,  J.O.  said  he  had  already  held  that  > 
co-resp.  and  a  resp.  had  no  right  to  raise  that 
question  after  they  had  appeared  absolutely.  It  was 
not  likely  that  he  would  act  upon  an  objection 
raised  by  a  third  person  which  the  parties  had  not  been 
allowed  to  plead. 

Coleridgt  submitted  that  the  qnestion  of  jurisdic- 
tion could  be  raised  at  any  stage  of  the  suit.  Ths 
petitioner  in  'this  ease  bad  never  been  domiciled  in 
England ;  he  always  hiid  been,  aud  he  now  eontinned, 
domiciled  in  India.  He  was  married  in  India  to  a 
lady  who  also  had  an  Indian  domicil,  the  cohabitstioa 
was  in  India,  and  the  children  were  born  there. 

Cressweli.,  J.  0. — I  should  have  been  very  glad 
indeed  if  the  Legislature  had  said  that  the  court  had 
no  jurisdiction  except  over  persons  domiciled  in  Eng- 
land. When  Lord  Campbell  waa  Lord  Obanoellor,  I 
asked  him  to  bring  in  a  Bill  to  settle  the  question  and 
to  define  my  jurisdiction;  but  he  sud,  "I  cannot  do 
it.  Whenever  that  question  is  raiaed  it  must  be  de- 
cided upon  legal  principles.     It  cannot  be  defined." 

Coleridge  referred  to  the  cases  which  have  been  de- 
cided in  this  court  upon  the  question  of  jurisdiction, 
for  the  purpose  of  showing  that  the  court  had  no  juris- 
diction, and  oaiht,  therefore,  to  rescind  its  decree,  and 
dismiss  the  petition : 

Ratclijfr.  Balcliff  and  Attderto»,l  Swab.  &  Trie. 

467  ; 
Telwton  v.  YelvtrUm,  1  Swab.  &  Tris.  574; 
Deck  V.  Dtck,  2  Swab.  &  Trie.  90 ; 
Bo»d  V.  Bo»d,  2  Swab.  &  Tris.  93 ; 
Brodie  v.  BrodU,  3  Swab.  &  Tris.  93. 
Tliere  were  two  other  grounds  for  the  iaterventiott  of  Hr. 
Graham  ^first,  that  he  had  good  ground  for  believing  that 
M'ljar  Forster  had  been  guilt;  of  repeated  acts  of  adul- 
ter; in  India ;  and, secondly,  that  Major  Forster  had,  in  a 
great  measure,  contributed  to  his  own  dishonour  by  liia 
wilful  neglect  and  misconduct.      Mr.  Graham  deposed 
that  he  had  reason  to  believe  that  since  1847    Msjor 
Forster  had  treated  bis  wife  with  indignity,  insnlt  and 
nezlect;  that  he  had  also  reason  to  believe  that  during 
1854,  1855  and  1856,  Major  Forster  had  lived  witE 
a  woman  in  IndU  as  his  concubine ;  and  that  he  had 
every  reason  to  believe  that,  if  the  oonrt  would  suspend 
making  its  decree  absolute,  he  should  be  able  to  pro- 
cure evidence  that  Major  Forster  bad  been  guilty  of 
habitual  adultery.     Other  affidavits  had  been  filed  by 
Hr.  Graham  with  regard  to  some  evidence  which  had 
been  produced  at  the  trial  bearing  rather  hardly  upon 
Mr.  Berridge. 

Crbsswell,  J.  0. — It  is  hardly  within  the  province 
of  an  intervener  to  move  fur  a  new  trial  upon  affidavits. 
I  have  endured  a  good  deal  of  Mr.  Graham's  pitMseed- 
iags,  bat  that  is  rtally  too  bad. 

Dr.  rrwtraas  fallowed  on  the  same  side. — ^The  Aet 
did  not  direct  the  court  to  inquire  into,  or  to  be  influ- 
enced by,  the  motives  of  an  intervener  in  making  ths 
inleivention.  It  simply  stated  (sect.  7),  "  that  any 
party  might  intervene  and  show  cause  why  the  deerea 
should  not  be  made  absolute  by  reason  of  material 
facts  not  brought  before  the  court."  If  Mr.  Graham 
established  facts  showing  that  the  petitioner  and 
resp.  were  never  subject  to  the  junMliction  of  the 
court;   or  that  the  petitioner  had  committed  adultery 
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in  India;  or  that  be  had  been  gnilty  of  misoon- 
dact  oondneiag  to  the  adulter;  of  the  resp.,  theae 
would  be  clearly  material  facts  which  onf;ht  to  be 
brought  to  the  notice  and  ooneideratioa  of  the  oonrt. 
Mr.  Graham  swore  that  he  had  reason  to  beliere  that 
if  the  conrt  ordered  farther  ioqnirj,  he  wonld  be  able 
to  establish  these  facts.  He  sabmitted  therefore  that 
there  were  good  grounds  for  the  court  to  order  such 
an  inquiry  to  be  made  within  a  reasonable  time  and  at 
Mr.  Graham's  risk. 

Muadell  supported  the  decrees.  He  pointed  ont 
that  Mr.  Graham  did  not  depose  to  any  muteriHl  fact, 
but  merely  to  his  belief  in  certain  facts,  and  be  did 
not  even  stale  from  whom  he  had  received  liis  informa- 
tion. Ha  also  submitted  that  it  was  not  competent 
to  an  interrener  to  raiss  the  question  of  jurisdiction,  as 
that  was  not  a  fact  material  to  the  issue. 

Cresswell,  J.  0.,  said  it  was  unneoessaiy  to 
carry  the  argument  any  further.  Soon  after  the  conrt 
was  established  it  was  suspected  that  attempts  had 
been  made  to  proenre  a  diaaolntion  of  marriage  by 
means  of  ooUnsioo,  and  there  had  been  other  instances 
in  which  both  the  party  suing  and  the  party  sued  were 
•qually  anxious  to  obtain  >  dirorce,  and  withont 
collusion  the  party  sued  abstained  from  setting  up 
matter  which  might  be  set  up  in  answer  to  the  petition. 
It  was  in  order  to  check  these  practices  that  the 
stalnta  was  passed,  and  not  at  all  for  the  purpose  of 
enabling  persons  to  raise  questions  as  to  the  jurisdic- 
tion of  the  oonrt.  The  question  of  jurisdiction  might, 
for  aught  he  knew,  be  raised  elsewhere,  and  be  should 
be  very  glad  if  any  authority  would  point  ont  to  him  that 
he  had  not  jariadiction  in  the  case.  With  regard  to  the 
point  that  material  facts  had  not  been  brought  before 
the  court,  it  would  be  afieotation  to  pretend  that  he 
was  not  satisfied  that  this  was  really  an  application 
made  by  Mr.  Berridge  in  the  name  of  a  third  person. 
Mr.  Graham  took  a  strange  interest  in  the  proceedings 
of  this  court.  It  was  very  kind  of  bim,  a  wine  mer- 
chant at  Stockton,  to  gire  himself  so  much  trouble  in 
the  matter.  But  what  a  state  the  court  woold  be  in 
if  any  man  in  the  empire  could  come  before  it  and  ask 
it  to  rescind  its  decision  in  a  suit  because  it  had  made 
some  mistake !  It  was,  howerer,  in  truth,  an  applica- 
tion by  Mr.  Berridge  for  a  le-trial,  or,  at  any  rate,  for 
postponement  of  the  execution  for  the  damages  until 
the  petitioner  returned  from  India,  and  oould  be  put 
into  the  box  and  cross-examined.  The  ground  of  it 
was,  that  material  facts  had  not  been  bronght  be- 
fore the  court.  ,But  the  material  facts  had  been  put  on 
the  record  by  the  parties;  they  had  made  charges 
against  the  petitioner  in  the  pleadings,  and  he  had  pqt 
himself  on  his  trial  with  reference  to  those  charges. 
Some  eridenoe  was  given  in  support  of  one  of  those 
charges,  bnt  the  learned  oonnsel  for  the  resp.  felt 
bound  to  abandon  them,  and  he  had  most  properly 
abandoned  them,  Mr,  Graham  having  lent  himself  to 
these  proceedings,  and  not  having  condescended  to  tell 
from  whom  he  received  bis  information,  and  not  having 
substantiated  a  single  fact  of  importance,  he  must  pay 
the  costs  occasioned  by  the  intervention,  and  the  conrt 
would  not  suspend  its  decree. 

An  application  was  subseqnently  made  by  Mr. 
Berridge,  the  co-resp.,  to  the  Queen's  Bench  for  a  pro- 
hibition against  the  Judge  Ordinary,  making  the  decree 
nisi  absolute,  on  the  gronnd  of  want  of  jurisdiction. 
The  Conrt  of  Qnoan's  Bench  granted  a  rule  niii,  and 
a  motion  was  made  by  MundeU  for  the  decree  ntri  to 
be  made  absolnte  ;  the  Judge  Ordinary  said  be  had 
been  served  with  a  copy  of  the  rale  nui  obtained  in 
the  Qaeen's  Bench,  and  that  be  must  decline  making  the 
decree  absolute  until  the  Queen's  Bench  bad  decided  the 
question  of  jurisdiction.  Cause  was  subsequently  shown 
against  the  rnle  niri  obtained  in  the  Queen's  Bench  by 
£t$h,  Q.  C.  and  GMont  for  Major  Forster;  when 
I>r.  Jbeant,  Q.  C,  appeared  for  tbe  Judge  Ordinary,  and 


Coleridge,  Q.  C,  Meltith,  Q.  C,  Dr.  TVittraia  and 
WillougUg,  in  support  of  the  mie ;  and  the  court  dis- 
charged tbe  rule  nut  with  costs,  on  the  groond  that 
Mr.  Berridge  had  not  such  an  interest  in  tbe  suit  as 
to  entitle  him,  as  a  matter  of  right,  to  a  prohibition, 
and  had  not  made  ont  such  a  case  as  would  jnstify  tbe^ 
court  in  the  exercise  of  its  discretion  to  grant  one. 

June  16  and  23. 
Forster  v.  Forsteb  akd  Berbidob. 
D«cn«  cAtobUe — Directioiu  at  to  the  ditpotitim 
of  damaga. 
Tht  Court  directed  the  50001,  damages  tttoardtd  t» 
this  case  to  be  paid  to  the  petitioner's  soUeiUrf 
10002.  to  be  paid  by  him  to  the  petitioner ;  ostof 
the  \residue  on  amitnty  of  MOL  to  be  ptavkased 
for  the  resps.'  life,  to  be  paid  to  her  "Aim  coita 
mxerit,"  with  remainder  to  two  of  her  davghtert^ 
and  the  remainder  to  be  invested  in  an  aimmtji  for 
these  two  daughters. 

The  court,  on  the  motion  of  MundtU,  now  made  th» 
decree  lun  abaolote, 

Mmdell  then  moved  for  directions  as  to  the  appli- 
cation of  the  SOOOL  damages  assessed  against  the- 
co-resp.  He  proposed  that  10002.  should  be  pud 
to  the  petitioner,  to  be  applied  by  him  in  defraymg 
the  extra  costs  incurred  by  himself  in  the  case,  and  in^ 
paying  certain  costs  incnrred  by  the  husband  of  a  lady 
with  whom  the  petitioner  had  been  charged  on  the 
record  with  adultery,  who,  to  protect  his  wife's  honour, 
had  instmcted  counsel  to  watch  the  ease  on  her 
behalf. 

Cressweli.,  J.O. — ^The  husband  of  t  he  lady  referred 
to  was  at  liberty,  if  be  chose,  to  instruct  counsel  to 
watch  the  case,  but  I  have  no  authority  to  make  aik 
order  for  the  payment  of  his  costs. 

Mundell  proposed  that  tbe  remainder  of  the  SOOOL 
should  he  invested  for  the  benefit  of  the  resp. 
and  two  of  her  daughters,  who  persisted  in  living  with 
her  against  the  wish  of  Major  Forster. 

Cur.  adv.  raft. 
June  23. — Crkssweix,  J.  0. — This  was  an  appli- 
cation to  the  oonrt  to  make  an  order  directing  how 
the  50002.,  assessed  by  the  jury  as  the  damages  to  be 
paid  by  the  co-resp.,  should  he  disposed  of.  Th' 
authority  I  am  called  upon  to  exercise  in  this  matter  is 
given  by  the  23rd  section  of  the  Divorce  Act.  I 
think  that  the  money  should  be  paid  to  the  petitioner's 
solicitor,  to  be  applied  by  him  as  follows :  10002.  to  b» 
paid  over  to  the  petitioner,  as  he  has  been  pnt  to  extra 
costs  which  he  cannot  recover  against  the  co-resp.;  out 
of  the  residue  of  the  damages  I  direct  an  annnity  of 
120/.  to  be  purchased  for  the  life  of  tbe  resps.,  to  be 
paid  to  her  dum  casta  vixerit,  and  in  tbe  event  of  her 
forfeiting  it,  by  the  breach  of  this  condition,  to  be  paid 
over  to  the  two  daughters,  who  are  living  with  her ; 
the  rest  of  tbe  residue  I  direct  to  be  invested  in  the 
purchase  of  annuities  payable  to  these  two  danghteis 
during  their  joint  lives,  with  benefit  of  survivorship- 
The  money  to  be  invested  in  the  name  of  a  trustee ; 
and  there  should  be  a  clause  in  tbe  deed  against 
anticipation. 

The  order  made  by  the  Court  was  in  tbe  following 
terms : — "  The  Judge  Ordinary  having  taken  time  to 
deliberate,  directed  that  the  sum  of  60002.,  being  the 
damages  sssessed  in  this  cause,  be  paid  to  tbe  peti- 
tioner's solicitor,  to  be  by  him  applied  in  the  foUowin); 
manner:  that  10002.  be  paid  to  the  petitioner  for  his 
own  nse  ;  that  an  annuity  for  1202.  a-year  be  bought, 
in  tbe  names  of  two  trustees,  on  the  life  of  the  resp., 
and  that  such  annuity  be  paid  by  the  trustees  to  the 
resp.  so  long  as  she  shall  lead  a  moral  and  respectable 
life ;  but  should  tbe  resp.  not  lead  a  respectable  and 
moral  life,  then  that  her  interest  hi  the  annnity  should 
be  forfeited,  and  that  tbe  trustees  should  pay  sncb 
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moitT  ta  th(  two  (UnghUn  of  th«  nurrUge,  in  eqoal 
^ertigsi,  or  to  the  sorriTor  of  them ;  and  that  the 
loiiiu  of  the  laid  ram  ahonld  be  inreated  in  the  par- 
ctm  of  tqaal  annnities  for  the  nse  of  the  tiro 
4iii{U<n  ef  the  marriage  on  their  own  lire*,  and  that 
<  iai  ihoold  be  prepared  and  settled  by  one  of  the  con- 
K^iodog  counsel  of  the  Court  of  Gh.,  vbereby  this 
«te  shwld  be  effectually  carried  out  through  the  ia- 
tmatiia  of  trastees,  and  anticipation  of  the  aunoities 
6»M  be  preTented." 


OOTTBT  OP  BANKBTTPTOT. 

i<;tned^  Datid  Cato  Haceai,  Eaq.,  liairiiter-at-Law. 

Tuetdag,  Oct  6. 
(Before  llr.  Commisaloner  GorLBt;B!C.) 
StR.Vr.  (tax  Insolrent  Debtor). 
'V«(ee(>M— /tuo^MfKy — Trmu/er  o/ Jwmlietion  to 
lit  Cotrt  of  Sanhnmtcv—Sect.  230  Bankrupteg 

n«  Cttrt  of  Banh-vptcji  no».txtrd*ti  all  Ihejuru- 
icA»,  povert  aad  oMthoritiea  patteued  by  tin 
Cimt  far  Relief  of  Imtohtnt  Dcblore  m  England 
a  n^eet  of  any  proetediiig  pending  at  the  pauing 
*f  iit  Bmkn^cg  Act  1861,  or  any  right  that 
in  ttrittm  or  may  ariee,  or  any  penally  ineunrtd 
•e  (ia(  mi^  he  incurred,  in  respect  of  any  trant- 
«*"«,  act,  matter,  or  thing  done  or  tzitliag  prior 
f  trattie  commencemmf  of  the  Bankruptcy  Act 
18tl,in(^  or  6jr  virtue  o/any  of  the  Acti  or  parti 
tf  Aa$  r^ealed. 

l*i»  was  an  application  for  a  final  order  under  the 
™«<«ion  Insolrency  Acta,  5  &  6  Vict  c.  116,  and 
'•STiet  e.  96.  The  insolvent  bad  filed  his  peti- 
tiwin  the  Court  for  Belief  of  Insolrent  Debtors,  in 
>*•  J«r  1859,  and  on  the  day  named  for  the  final 
Mtr  a  propoul  was  made  by  the  insolreut,  and  ac- 
«ptd  by  the  creditors,  to  set  aside  Tfli.  per  annum 
"» tl*  liqaidation  of  his  debts.  The  final  order  was 
"•o  «dj«nmcd  witli  protection,  which  proteotion  wss 
"""ed  periodically  as  the  payments  under  the  pro- 
P"«l  were  receiTed  by  the  official  aaaignee. 

£"Jo«(  now  applied  that  a  day  might  be  named 
■'puting  a  final  order,  and  a  sitting  appointed  for 
<M»p«rpo»e. 

Mr.  Commissioner  GontBURsr  named  the  5th  Not. 
■"grmting  the  final  order,  subject  to  all  oiual  notices 
tscnditwi  and  by  adrertuement. 

Se  AsrosmiOOT. 
^Ujwanee  to  bankrupt  for  hit  tupport. 
'*>  Cotri  hae  no  power,  on  the  day  for  tit  Imt 

"■■mtfiba  and  diteharge,  to  direel  an  alloioance 

I"  it  paid  to  Ike  bankrupt  where  the  creditori  have 

rtfmtd  or  omitted  to  order  it  on  tk«  dag  for  the 

f't  txamieation. 

fonrtnee  applied  for  an  allowance  of  iL  to  the 
■*>^,  under  the  194th  Itotioa  of  the  Bankrupt 
u*  Couolidation  Act  1849,  which  prondea  that  it 
*«11  kt  Uwfnl  for  the  court,  if  it  thinks  fit,  from  time 
~  fae  to  make  such  allowance  to  the  bankrupt  out 
««  estate,  until  he  shall  hare  passed  bis  lost 
fiiution,  as  shall  be  nec«a«ary  for  the  rapport  of 
■^  tad  hU  family. 

inZ''  '^"■■■■'■niooer  Gooiaobh  intimated  that  the 
•Wft  action  of  the  Bankroptoy  Act  1861  bad 
""•"fially  repealed  that  section  by  enacting  that  at 
~™t  meeting  of  creditors  a  majority  in  value  of 
^|™n  present  shall  determine  whether  any  and 
•^allowance  for  support  shall  be  made  to  the 
T^pt  up  to  the  tine  of  passing  his  last  ex.tmina- 
*"•    Had  sny  creditors  attended  the  first  meeting  ? 

'ftnci  replied  in  the  affirmative,  but  they  had 
'■^  to  grant  an  allowance. 

w  CommissioDer  Goulaubx  tbougbt  tbnt,  ai  no 


precedent  could  be  found  for  directing  an  allowanca, 
under  these  dceomstanoea  fa*  must  decline  to  mak* 
any  order.  AppBeation  refused. 


ittlanli.  (a) 

— — ■ — ♦■ 

C0T7BT  OF  QTTEEK'S  BSNCH. 
Beported  by  Wiluax  Woodlock,  £«|.,  Bairister-at-Law. 

IfoB.  12  and  Dee.  13,  1863. 

(Before  O'Brisx,  Hates  and  FrrzaBRALD,  JJ.)  (i) 

Rbo.    at   tbe    Prosecution    of    Josepb    Crea.    v. 

The  Midlasd  Cocsties  asd  SBAmoK  Jcsc- 

nos  Bailwat  Compamt. 

Maiulamut — Tranrfer  of  shares  to  pauper  far  purpose 

of  getting  rid  of  liability — Consideration. 
A  conditional  order  for  a  mandamus  to  register  a 
transfer  of  shares  M  a  railway  oompany  made  ab- 
solute, although  it  appeared  that  the  transfer,  whiek, 
howtver,  y>as  a  transfer  out  and  out,  not  subject  to 
any  secret  trust  for  the  transferor,  was  made  to  a 
pauper,  m  ordsr  to  enable  the  Inatferor  to  get  rid 
of  liability,  and  that  the  consideration  money  stated 
m  the  deed  was  a  mere  Jiction  Qdubitanta,  Fitt- 
gerald,  J.) 

This  was  a  motion  on  behalf  of  tbe  Midland  CoaatieB 
and  Shannon  Junction  Bailway  Company  to  abow 
cause  against  a  conditional  order  for  a  mandamus, 
bearing  date  the  17th  Jan.  1862,  whereby  it  wa> 
ordered  that  a  writ  of  mandamus  should  issue, 
directed  to  the  Midland  Counties  and  Shannon  Junc- 
tion Railway  Company,  directing  them  by  their  secr*- 
tary  to  enter  in  tbe  register  of  transfer*  of  said  com- 
pany ■  memorial  of  the  transfer  to  tbe  said  Joseph 
Crea  by  one  George  Barton,  as  a  shareholder  in  the 
said  company,  of  the  shares  of  him  tbe  aaid  George 
Barton,  in  the  said  oompany,  by  deed  duly  executed 
in  that  behalf  by  the  aaid  George  Barton,  bearing 
date  tbe  30th  Oct.  1861,  and  to  indorse  such  entry 
on  the  deed  of  transfer  aforesaid,  pusnaut  to  the 
requisition  of  the  said  Joeepb  Ciea,  and  tbe  require- 
ment of  tbe  statutory  enactments  in  that  behalf, 
unleaa  oanse  shown.  The  affidavit  of  Joeepb  Crea, 
the  proaecntor,  stated  that  he  had  been  informed  by 
George  Barton,  and  believed,  that  some  time  at  the 
end  of  the  year  1860,  or  early  in  tbe  year  1861, 
he,  aaid  George  Barton,  at  the  earnest  solicitation  of 
certain  gentlemen  then  interested  in  an  undertaking 
fur  conatmcting  a  railway  for  communication  between 
Banagher  and  Meelick  in  the  King's  County,  and  the 
Great  Southern  and  Western  Bailway  at  the  town  of 
Clara  in  the  said  eonnty,  was  induced  to  sobacribe  for 
ten  sharea  in  the  said  undertaking,  the  capital  of 
which  was  to  consist  of  12,000  sbarea  of  \0L  each,  the 
oompany  to  be  eiUlsd  "  Tbe  Midland  Counties  and 
Shannon  Junctiim  Railway  Company  ;"  that  deponent 
had  also  been  informed,  and  believed,  that  the  pro- 
viaional  direotora  of  tbe  said  nndertaldng  procured  an 
Act  of  Parliament  to  be  obtained  and  passed  on  tbo 
6th  Ang.  1861,  being  o.  246  of  the  24  &  25  Vict., 
and  shortly  described  as  "  The  Midland  Countiea  and 
Shannon  Junction  Kailway  Act  1861,"  whereby  the 
subscribers  therein  named  were  united  into  a  company 
for  tbe  purpose  of  stud  undertaking  under  the  nam* 
and  title  aforesaid,  and  were  by  that  name  oonstituted 
a  body  oorporate,  with  perpetual  snecessioo  and  s 
common  seal ;  and  the  Companies  Gbtoses  Consolida- 
tion Act  1845,  the  Lands  Clauses  Conaolidation  Act 
1845,  and  othnr  statutes,  were  incorporated  with  the 

(a)  From  the  Irith  Jmitt.  by  permiaeion. 
(()  The  Lord  Chief  Justice  waa  present  daring  the  argo- 
mmM  in  thin  and  tbe  (oUowIng  caae,  liut  took  no  part  la. 
^  the  jadgmentfl. 
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said  Act ;  that  after  tke  incorporation  of  the  company 
th«  directors  made  the  first  call  of  il.  per  share,  pay- 
able on  or  before  the  1st  Kor.  1861,  and  uo  farther 
call  bad  since  been  made ;  that  Mr.  Barton,  on  the  re- 
quirement of  certain  of  the  said  directors,  on  the  22nd 
Oct.  1661,  paid  into  the  Banlc  of  Xrelanii,  to  the  credit 
of  the  said  company,  the  sum  of  20^,  being  the  amount 
of  the  said  call  of  2L  per  share  on  bis  said  shares,  and 
therenpoa  received  a  written  receipt  therefor,  signed 
by  Christopher  Dolier,  on  Iiebalf  of  the  GoTemor  and 
0)mpauy  of  the  Bank  of  Ireland;  that  the  said 
Barton,  baring  afterwards  agreed  with  the  prosecntor 
for  a  transfer  to  him  of  the  said  ten  shares  of  him  the 
said  Barton,  be,  the  said  Barton,  did  execnte  under 
bis  band  and  seal,  pursuant  to  the  proTisioni  of  the 
Companies  Clauses  CouaoUdatioo  Aict  1845,  ■  deed 
of  transfer  of  the  said  ten  shares  to  deponent,  and 
that  deponent,  who  tberenpon,  under  his  hand  mi 
seal,  aubsciibed  and  affixed  to  the  said  deed  of 
transfer,  accepted  the  said  transfer,  and  the  said  deed 
was  executed  and  bore  data  the  30th  Oct.  1861 ; 
that  on  the  4tb  Nov.  1861  the  first  half-yearly 
meeting  of  the  shareholders  of  the  said  company  was 
held  at  the  office  of  their  solidtor,  at  Upper  Ormond- 
qaay,  in  the  dty  of  Dublin,  and  pmnuant'to  a  resolu- 
tion passed  at  the  said  meetbg,  the  common  seal  of 
the  company  was  affixed  to  the  register  of  share- 
holders; that  on  the  1st  Not.  1861  a  gentleman 
named  Joseph  Kent,  on  behalf  of  deponent  and 
others,  wrote  >  letter  to  Mr.  Robert  Hacket,  of 
Firbaue,  in  the  King's  County,  secretary  of  the 
company,  and  therewith  inclosed  to  him,  amongst 
others,  the  said  deed  of  transfer,  for  the  purpose  of 
the  same  being  registered,  and  required  him,  as  such 
secretary,  to  let  him,  the  said  Kent,  hare  the  certi- 
ficate of  the  registry  of  such  transfer  at  his  earliest 
«>nrenience;  that,  in  reply  to  this,  Mr.  Hacket, 
on  the  2nd  Nor.  1861,  wrote  to  Mr.  Kent  a  letter 
merely  returning  the  transfers;  that  Mr.  Kent  then 
wrote  to  Mr.  Hacket  asking  for  his  reasons  for  not 
registering  the  transfers,  to  which  Mr.  Hacket  replied 
on  the  Bth  Nor.  1861,  referring  Mr.  Kent  to  Mr. 
Meldon,  the  solicitor  for  the  company,  and  adding :  "  I 
may,  howerer,  tell  you  that  we  look  upon  the  matter  as 
a  fraudulent  tranaaction  towards  the  above  company, 
•nd  1  bare  in  my  possession  a  letter  from  one  of  yonr 
acceptors  of  the  transfers  declining  to  hare  anything 
further  to  do  with  it,  and  requesting  his  signature  to 
the  so-called  transfer  cancelled :  I  snpposs  he  does  not 
fancy  a  term  of  imprisonment ;"  that  after  deponent 
had  accepted  the  transfer  from  George  Barton,  and 
after  same  had  been  sent  to  be  registered,  a  person 
called  on  deponent  at  bis  place  of  business  in  Clara, 
and  told  bim  that  Mr.  Hacket  bad  sent  for  him,  and 
that  he  was  waiting  for  him  at  the  Clara  railway- 
station,  and  that  deponent  forthwith  went  to  the  said 
railway-station  and  there  saw  Mr.  Greer,  with  whom 
deponent  was  acquainted,  who  then  introduced  him  to 
the  said  Hacket,  saying  to  the  said  Hacket,  "  This  is 
one  of  the  yonng  men  who  has  accepted  the  transfers," 
or  words  to  that  effect ;  whereupon  the  said  Hacket 
addressed  deponent,  asking  him  did  he  know  the 
danger  he  incurred  by  accepting  said  transfers,  and  the 
said  Hacket,  after  holding  out  rarioos  threats  to  bim, 
finally  stated  that  he  would  be  imprisoned  for  life  if 
be  had  anything  to  do  with  the  said  transfers,  and 
be,  the  said  Hacket,  strongly  reoommended  and 
urged  him,  in  order  (as  be  stated)  that  deponent 
should  sare  himself  from  such  imprisonment,  that 
ha  should  withdraw  from  the  matter,  and  that  the 
only  way  he  could  do  so  would  be  by  writing  a  letter 
to  the  solicitor  of  the  company  that  he  would  bare 
nothing  to  do  with  the  transfer,  and  also  requesting 
bim  not  to  reg^ter  same;  and  that  deponent  being 
greatly  frightened  and  alarmed,  wrote  such  letter  to 
the  solicitor.    The  affidarit  also  referred  to  language 


used  at  the  half-yearly  meeting,  which  was,  deponent 
believed,  calculated  and  designed  to  intimidate  nndnly 
and  unreasonably  any  parties  who  should  contemplatv 
to  accept,  or  might  have  accepted,  transfers  of  any 
shares  in  the  company:  and,  finally,  stated  that 
deponent  was  now  ready  and  willing  to  abide  bf 
the  shares  transferred  to  the  deponent,  and  thii 
the  application  for  a  mandamus  was  made  witbr 
the  knowledge  and  full  concurrence  of  George  Barton. 
The  deed  of  transfer  of  the  shares,  which  bore  data 
the  30th  Oct.  1861,  purported  to  be  made  in  con- 
sideration of  the  sum  of  liL  sterling  paid  to  Barton 
by  Joseph  Crea.  There  was  an  affidarit  by  Mr. 
Hacket,  in  which  that  gentleman  stated  it  to  he  poal- 
tively  untrue  that  be,  after  holding  out  various  threats- 
to  the  prosecutor,  finally  stated  that  the  said  prose- 
cutor would  be  imprisoned  for  life  if  he  had  anything 
to  do  with    the    transfers.     The  account    which  Mc 

Hacket  gave   of   the  transaction  was  as   follows : 

That  it  was  perfectly  true  that  he  did  send  for  said 
Joseph  Crea  as  stated,  and  asked  him  if  he  were 
really  going  to  buy  Mr.  Barton's  shares;  that  Crea 
replied  that  he  was ;  that  deponent  then  asked  him  if 
he  were  really  going  to  take  them  and  to  pay  up  tbo 
calls  on  them ;  and  Joseph  Crea  then  said  he  knew 
nothing  about  them,  that  Mr.  Barton  asked  him  to- 
sign  the  paper,  meaning  the  transfers,  and  that  he 
did  so,  bnt  that  he  had  no  money  or  intention  to  pay 
anything  on  them ;  that  deponent  then  told  him  that 
by  signing  that  paper  ho  pUced  himself  in  Barton's- 
shoes,  and  that  deponent  knew  very  well  the  railway 
company  would  look  to  him  for  the  payment  of  the 
shares  and  press  the  matter  by  law,  and  that  he 
should  either  pay  the  amount  or  go  to  gaol,  and  that 
from  what  deponent  learned  of  the  law  of  such  a  ease 
that  he  wonid  not  come  out  under  the  Insolvent  Act, 
and  most  likely  wjould  have  to  be  in  gaol  for  life,  as 
it  was  evidently  a  fraudulent  transaction;  that  said 
Joseph  Crea  then  expressed  a  wish  to  hare  nothing 
more  to  do  with  it,  on  which  deponent  advised  him 
not  to  be  guided  by  anything  depouent  had  said,  that 
be  should  consult  with  a  lawyer  on  the  subject  and 
take  the  best  adrica  as  to  bow  he  should  act ;  that 
deponent  also  gare  him  Mr.  Meldon's  address,  and 
deponent  positirely  said  that  to  the  best  of  his  recol- 
lection the  foregoing  was  all  the  conversation  that 
passed  between  him  and  the  said  Joseph  Crea,  and 
that  it  was  not  his  intention  to  use  any  in- 
timidation whatever,  his  object  being  merely  to  explain 
to  Crea  the  liability  he  incurred  by  accepting  a  transfer 
of  the  shares,  that  he  was  acting  entirely  on  his  own 
responsibility  in  sending  for  and  speaking  to  said  Crea, 
and  that  he  bad  received  no  instructions  to  do  ao^ 
either  from  any  of  the  directors  or  from  the  solicitor 
for  the  company.  The  affidarit  further  stated  that 
Joseph  Crea  was  a  shopman  or  apprentice  to  said  George 
Barton,  and  was  entirely  dependent  on  him,  and  was  a 
person  without  any  means  of  paying  up  the  calls  on  tbo 
said  shares :  it  also  sUted  the  belief  of  deponent  that 
the  sum  of  15{.  mentioned  in  the  deed  of  transfer  as 
the  consideration  money  for  said  transfer  never  was 
paid  or  intended  to  be  p^ud  by  the  said  Joseph  Crea 
to  said  George  Barton,  but  that  the  sole  object  of  said 
transfer  was  to  rid  said  George  Barton,  who  waa  a 
solvent  and  respectable  man,  from  his  liability  on  foot 
of  said  shares  by  transferring  them  to  a  pauper.  The 
affidavit  of  Mr.  Meldon,  after  shortly  referring  to  the 
formation  of  the  company,  went  on  to  state  that  the 
fifth  paragraph  of  the  subsoription  contract  provided 
that  a  deposit  of  II.  per  share  should  be  paid  by  each 
subscriber  at  the  time  of,  or  previous  to,  signing  the 
deed  ;  that  said  deed  was  duly  executed  by  George 
Barton ;  that  on  the  2Sth  Jan.  1861  the  provisional 
directors  made  a  call  of  IDs.  per  share,  being  a  portion 
of  U.  per  share  provided  by  saiil  contract  to  be  raised, 
and  that   deponeut   immediately  after,  and   before  tbe- 
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Act  ns  p»M«i^  ap|ilied  to  saiii  Barton  for  payment  of 
ths  amoaot;  that  the  proriaional  directors  met  ou  the 
Sjtli  Jul/  1861,  and  prerioaa  to  the  Act  obtaining 
tl»  Seyal  aisent,  •  resolution  was  passed  callin);  for 
ptjOMt  of  lOf.  per  share,  being  the  balance  of  the 
4efoat  of  \L  ftt  share ;  that  the  Act  of  incorporation 
nnind  the  Buyal  assent  on  the  6th  Atig.  1861,  and  a 
ctU  of  2J1  per  share  was  soon  after  nude ;  that  the 
■id  George  Barton  referred  to  in  prosecutor's  affidavit 
U  dal;  execDted  the  subscription  contract,  but  bad 
«r«  paid  up  aojr  portion  of  the  I/,  per  share  pro- 
TiJal  to  be  paid  b;  it;  that  about  tlie  4tb  Not.  1861, 
dcpooRit  received  from  the  proseeator  a  letter  of 
vtuch  tile  foUowiog  was  >  copy  :— 

"Clara,  Not.  3,  1861. 
"J.  D.  MeMon,Esq. 
"Sir,— I  hare  signed  my  band  to  a  form  accepting 
«f  ttn  iJiires  in  the  Shannon  Junction  Railway,  trans- 
fwml  to  me  by  George  Barton,  of  Clara,  not 
tho  kooving  the  liabilities  nnder  which  I  ,was 
brisgiBg  myself,  and  since  that  I  bsTs  ascer- 
tained ioformatioa  letting  me  know  the  dangers 
te  which  I  exposed  myself,  and  as  I  am  nnable 
to  pty  any  sum  of  money  which  may  be  called 
for,  I  vill  decline  it,  if  it  may  please  you  to  do  so. 
E'piiig  that  you  will  proceed  no  further,  and  that  you 
*iU  bate  my  name  crossed  off,  I  am,  Sir,  your  most 
oMient  humble  servant,  Joseph  Crba." 

Dtponent  then,  on  behalf  of  the  company,  submitted 
Ui^  the  conditional  order  should  be  discharged  for, 
•noDjit  otben,  the  following  reasons :  6rst,  that  the 
^poit  of  It  per  share  required  by  the  subscription 
coutract  was  never  paid  by  Barton  ;  secondly,  that  the 
tnosTer  was  oolonrable  only,  and  fraudulent  for  the  pur- 
pose ofevitding  liability,  and  that  the  consideration  of 
\iL,  stated  in  the  deed  to  have  been  paid,  never  was, 
ia  bet,  paid  by  the  prosecutor  oat  of  bis  own  money, 
if  piid  at  all 

llcnm,  q.C.  (with  him  Barry,  Q.C.  and  Finch 
^Uii)  fur  the  company. — We  resist  the  application 
ftr a aoaijaniu  on  the  ground  that  tl)e  \L  per  share 
*u  not  paid,  and  also  on  the  ground  that  the  transfer 
is  luioonble,  and  that  neither  transferor  nor  transferee 
ho  cumplied  with  the  express  provisions  of  the  Act  of 
PtfUament,  by  which  it  is  required  that  in  transfers 
tlie  nosideratian  for  the  transfer  shall  be  truly  stated 
is  the  deed.  The  statement  in  the  deed  is,  that  the 
eMuideration  was  15/.  We  say  that  nothing  was  paid, 
•bJ  that  is  not  denied.  This  is  not  the  case  of  a 
inifiit  transfer :  (,Co$leUo't  case,  2  De  6.  F.  &  J. 
302.)  [O'Bbibm,  J. — What  do  you  look  upon  as  the 
t«Mof  to»a  JifUs  in  an  assignment?]  A  bond  Jide 
isKotiaa  on  the  one  part  to  take,  and  on  the  other  to 
pot  with  the  shares.  That  does  not  exist  here, 
iiecaOM  Crea  himself,  after  taking  time  to  consider, 
<le£l>erat<Jy  calls  the  transaction  a  form.  Then  the 
ooideralion  ia  nntmly  stated :  (et  8  &  9  Vict. 
<•  16.  a  14.)  [O'Bbiem,  J. — The  consideration,  it  is 
tnu,  is  directed  by  the  Act  to  b«  truly  stated,  bat  is 
thst  10  mandatory  that  a  deed  of  assignment  which 
tates  the  consideration  on  truly  is  not  to  be  regis- 
ttni  ?  As  a  matter  of  fact  there  is  scarcely  a  deed 
et  tnnsfer  which  states  the  consideration  truly  as 
tevMU  the  transferor  and  transferee.  There  are 
^etaily  several  assignments,  and  the  last  is  the  one 
U  which  the  considwation  is  stated.]  The  words  in 
irfcrtnee  to  that  are  as  mandatory  as  any  in  any  of 
tkr  sect  ions  relating  to  the  transfer  of  shares. 
[O'Bkicx,  J. — The  consideration  might  be  required 
10  be  itated  for  the  purpose  of  the  stsmp  laws.  J  A 
ibinholder  baa  not  an  absoUte  right  to  transfer  his 
»ur»;  his  right  to  do  so  is,  by  the  14th  section  of 
>«  Act  8  &  9  Vict,  c  16,  subject  to  the  regaU- 
>)«•  of  the  company."  [Hates,  J. — Does  your  case 
f>  te  tbia,  tbat  even  if  there  was  a  registry  of  the 
ttnOa,  lbs  tiaosfer  would  b«  bad  because  the  consi- 


deration was  not  truly  stated?]  No,  because  th» 
company  would  have  accepted  the  shareholder,  and 
could  have  waived  its  right  to  insist  upon  the  wani 
of  consideration.  Ex  parte  Budd,  31  L.  J.,  N.  S.,  4, 
Ch.,  is  an  important  case  npon  the  statement  of 
consideration.  The  question  in  this  case  is  not  so- 
much  as  to  Barton's  liability  as  whether  this  ii  a 
case  where  the  court,  having  a  discration,  ought 
to  exercise  tbat  discretion  by  granting  a  moiidamti*. 
The  party  baa  power,  nnder  the  C.  L.  P.  A.  1856, 
to  issue  a  summons  and  plaint  claiming  a  numdnnitf,. 
and  he  ought  to  be  left  to  that  remedy. 

Sullivan,  Serjt.  and  PhUUpt  for  the  prosecutor. — 
The  only  meaning  of  the  section  as  to  stating  the  con- 
sideration is,  that  a  less  sum  shall  not  he  stated  to- 
hare  been  pud  than  bos  actually  been  paid,  and  that 
is  for  the  purposes  of  the  stamp  laws.  Cheale  v.  Ken-^ 
ward,  3  De  G.  &  J.  27,  shows  that  the  fact  of  nothing 
having  been  paid  on  the  shares  will  not  invalidate  aa 
arrangement  to  accept  a  transfer  of  them.  E»  porta  ■ 
Budd,  and  the  other  cases  cited  on  the  otber  side,  Ter» 
all  cases  under  the  Winding-up  Acts,  and  the  questiois 
in  them  was,  whether  there  was  not  some  secret  tmst 
in  existence.  There  is  do  case  of  the  kind  made  here. 
The  transfer  here  was  intended  to  be  a  transfer  out 
and  out.  The  payment  of  the  deposit  is  not  a  condi- 
tion precedent  to  the  party  being  entitled  to  be  looked 
upon  aa  a  shareholder.  The  only  condition  precedent 
to  a  transfer  imposed  by  the  16th  section  of  the  Act  of 
Parliament  is,  that  all  calls  shall  have  been  pud ;  a. 
deposit  is  a  different  thing  from  a  call.  Mr.  Barton 
never  was  asked  to  pay  anything  but  I  he  lOf.  If  the 
transfer  was  made  for  the  boitijide  purpose  of  passing 
an  interest,  we  are  entitled  to  be  put  on  the  register  of 
shareholders,  no  matter  whether  the  intention  was  to- 

ft  rid  of  a  liability  or  not :  {D»  Pan's  case,  4  De  6.. 
J.  544.)  The  test  is,  does  the  assignor  retain  any 
interest,  or  is  it  intended  thst  he  should  part  entirely 
with  the  shares  ?  If  the  company  have  a  claim  under 
the  subscribers'  contracr,  let  them  sue  on  it,  but  tb*- 
transfer  shonld  not  be  vitiated. 

Barry,  Q.C.  replied. — There  is  no  answer  to  our 
charge  of  the  transaction  being  colourable  only.  Th» 
prerogative  writ  of  maadamtu  should  not  be  granted 
to  give  effect  to  such  a  transaction.  The  case  has- 
been  argued  on  the  other  side  as  if  it  was  the  case  of 
a  defence  to  an  action  for  calls,  and.not  of  aa  applica- 
tion for  a  prerogative  writ.  Suppose  a  bill  had  been  - 
filed  in  equity  by  a  pauper  transferee  to  compel 
speci6c  performance  of  an  agreement  to  transfer  nnder 
the  ciroumstances  of  the  present  case,  and  the  com- 
pany was  made  a  party,  can  any  case  be  produced  to 
show  that  the  court  would  decree  specific  perform- 
ance ?  The  argument  that  it  is  only  for  fiscal  pur- 
poses tbat  the  consideration  for  a  transfer  must  b» 
truly  stated,  is  fatal,  for  then  we  have  a  deed  here 
which  is  admittedly  insufficiently  stamped.  Thv- 
stamp  npon  a  deed  of  gift  would  be  12.  ISs.,  on  » 
deed  for  a  consideration  of  15/.  only  two  shillings 
and  sixpence  (sUt.  13  &  14  Vict,  c  97).  He  re- 
ferred to 

The  Etgair  Mwyn  Mining  Company,  8  L.  T. 
Rep.  N.  S.  833. 

Deo.  13. — O'Bkieh,  J. — With  respect  to  this  cas» 
we  are  of  opinion  tbat  the  conditional  order  shonld  be 
made  absolute.  The  application  here  is  made  by  Mr. 
Crea,  the  transferee  of  the  shares.  There  is  oo  principle 
better  settled  than  this,  that  the  fact  of  an  assign- 
ment of  this  sort  being  executed  for  the  purpose  of 
getting  rid  of  a  liability  to  calls,  even  if  executed  to 
a  perfect  pauper,  is  a  valid  transaction  provided  there 
be  not  any  secret  trust,  arrangement,  or  understanding, 
whereby  an  interest  in  the  shares  would  be  preserved- 
and  retained  by  the  alleged  transferor.  Mow  I 
believe  tbat  principle  is  well  settled,  and  with 
respect  to  a  transaction  of  the  kind  being  an  unfair 
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will  be  foDnd  that  the  truufcne  stated  he  contd  do 
nothing  withoat  consniting    the  transferor.     In   the 
mining  case,  the   Eigair  MwgH  case,  Wood,  V.  C, 
in  bis  jndgment,  refers  to  the  fact  that  the  certificate* 
of  transfer  were  there  retained  by  the  transferee,  who 
remained  the  owner  of  the  shares,  and  to  the  fact  tliat 
both  the  transferor  and  the  transferee  refused  to  bo 
exsmined  ss  to  the  nature  of  tha  transaction.    It  WM 
there  alleged  that  the  transfer  was  not  an  actual  one, 
bnt  that  the  arrangement  was  that  the  transferor  had 
retained  an  interest  in  the  shares  so  as  to  be  >bla 
to  avail  himself  of  them  in  the  erent  of  the  compaoy 
tnming  out  presperons.     With  respect  to  the  point 
reUtiug  to  the  stamp,  I  do  not  think  that  is  so  dor 
that  the  provisions  of  the   Sump  Act  as   to   tiio 
1/.  13*.  stamp  would   apply  here.    It  may  be  that 
that  provision  was  intended  to  meet  a  variety  of  case* 
when  shares  were  sssigned  in  trust.    The  p«nt  was 
made  at  the  close  of  the  ease.    It  was  open  to  the 
parties,  but  I  am  not  so  clear  that  in  this  case,  there 
being  a  sale,  the  deed  is  to  bo  considered  as  one  rf 
gift ;  and  I  do  not  find  that  the  point  is  at  all  noticed 
in  the  case  of  the  Eigau-  J^wyii  itming   CompoMg, 
though  it  was  said  that  the  consideration  of  971.  10*. 
there  was  a  ficUon.    It  may  be  that  the  parties  wero 
of  opinion  that  some  consideration  should  be  stated. 
They  may  be  wrong,  bnt  I  do  not  think  that  a  grocmd 
on  which  we  should  refuse  the  motion. 

Hates,  J. — I  agree  that  the  mandamiu  ought  to 
issue.  If  on  iU  issoing  the  psrty  thinks  he  has  good 
grounds  for  meeting  it,  he  can  do  so  on  its  return,  bnt 
ss  the  case  now  stands  I  think  the  order  ought  to  bo 
made  absolute.  The  party  seeking  for  the  mandamta 
relies  on  the  deed  of  assignment  to  him.  In  opposi- 
tion to  that  it  is  alleged  that  tha  deed  is  colourable, 
and  made  for  the  purpoee  of  avoiding  liability,  and 
that  that  is  sufficient  to  put  the  other  party  to  state 
all  the  facts.  I  do  not  follow  that  argument.  AU  It 
could  do  was  to  mske  the  party  say  thst  it  wsa  not 
the 


-dealing  towards  the  rest  of  the  shareholders,  I  can 
-only  say  that  the  Act  of  Parliament  gives  the  right  of 
"transfer,  sod  every  one  who  enters  into  these  companies 
must  know  thst  he  puts  himself  into  the    position, 
■thongh  he  started  with  solvent  fellow-shareholders,  of 
being  left  with  insolvent  fellow  shareholders.    Well,  it 
was  then  snggested  during  the  argument,  that  then 
wss  something  in  the  circumstances  under  which  this 
company  was  created   that  rendered   it  a  breach  of 
faith  on  the  part  of  Mr.  Barton  to  assign  his  shares. 
1  was  at  a  loss  to  come  to  that  conclnsion ;  besides 
another  argument  against  it  is  that  the  application  is 
'tnade  on  behalf  of  the  transferee  Crev     Besides,  I  see 
DO  ground  for  supposing  that  there  was  in  the  original 
.contrsct  here  any  understanding  or  agreement  between 
Mt.  Barton  and  his  copartners  that  would  render  it  a 
•breach  of  faith  on  his  part  to  abandon  the  concern  when 
be  found  that  it  wsa  likely  to  be  a  prosperous  one.     It 
<is  then  said  that  the  nonpsyment  of  the  deposit  of  If. 
{ler  share  by  Mr.  Barton  is  a  ground  against  granting 
the  mandamut,     I  can  only  say  as  to  that,  that  it  is 
now  too  late  to  nise  thst  objection.    The  compsny 
have  registered  Mr.  Barton,  and  required  him  to  pay 
two  calls  subsequently.    If  they  an  right  they  should 
not  have  put  him  on  tiie  list  of  shareholders.    It  wss 
■open  to  them,   under  the  subscription-deed,  to  have 
■insisted  on  the  payment  of  the  iL  deposit  before  he 
signed  tha  deed.    They  have  not  done  so ;  and  it  is 
'therefore  now  too  late  for  them  to  raise  the  point. 
But  the  real  question  is,   is  this  a  transfer  for  the 
fmrpose  of  getting  rid  of  a  liability?    Is  it  one  that 
we  can  enforce  npon  that  gronnd  7     It  is  snggested 
that  we  an  to  assume  that  there  is  an  understanding 
whereby  the  transfer  is  not  really  sn  absolnte  one.    I 
■cannot  find  any  snffinent  gronnd  for  coming  to  that 
«onolusion.     I  have  read  the  affidavits,  and  thongh 
they  use  the  words   "fraudulent"  and  "colourable," 
they  do  so  in  oonnectioo  with  the  words  that  it  was 
■ozecoted  to  a  pauper,  and  execnted  for  the  purpose  of 
getting  rid  of  liability  to  payment.    I  do  not  think 
■either  of  these  drcnmstances  would   be  sufficient  to 
render  the  tnnsaction  colourable  or  frandnlent  if  the 
transfer   was  execnted  bond  Jiia,  and  the  shsies  were 
absolotely  parted  with.    The  party  making  the  sug- 
gestion bs*  not  mads  it  in  terms   which   render  it 
oeoessary  for  the  other  party  to  com*  hen  with  an 
siffidavit 'ststing  matten  showing  positively  that  the 
transfer  was  an  absolnta  one.     Then  it  is  said  that 
the  writ  of  mttndamut  is  discretionary.    It  is  certainly 
•0  to  a  certain  exteat    I  take  it  that  where  then  ia 
•  discntion  vested  in  the  court,  that  discretion  mnst 
he  gnided  and  regulated  according  to  established  rules, 
and  if  then  is  no  other  gronnd  for  not  exerdnng*  it 
than  that  it  enables  a  psrty  to  get  rid  of  fntnre  calls, 
I  do  not  think  that  a  sufficient  resson  for  refusing  to 
do  BO ;  if  we  do  not  come  to  the  conclnsion  that  the 
transaction    is    ssddled    with    any    secret    trust    or 
-arrangement,  then   it  is  urged  that    the  party  has 
another  remedy,  namely,  by  action.    I  do  not  think 
that  that  either  is   a  sufficient  reason  for  our  refusing 
the  mandamiu,    Hr.  Crea,  the  applioant,  would,  by 
the  transfer  being  registered,  be  put  in  a  condition 
of  assigning  over  the  shsres  for  value,  if  they  are 
«f  any  value,   or  of   getting  rid  of  his  liability  by 
assigning  them  to  some  other  party  if  he  thought  it 
right  to  do  so.    I  do  not  see  why,  if  we  are  ot  opinion 
that  otherwiae  tian  is  no  sufficient  cause  for  refusing 
the  application,  the  fact    of  there  being  a  right  of 
action  is  such  a  sufficient   ground.     We  have  been 
referred  to  several  cases.    It  is  not  my  intention  to 
go  throagh  them  all.     Suffice  it  to  say  that  in  all  of 
them  I  find  oironmstances  which  do  not  exist  in  the 
.present  ease.    I  find  instances  where  the   transferor 
after  tbs  transfer  exercised  acts  of  ownership  in  respect 
to  the    shano.      In  one  ease,    BudtTM   ease,    npen 
looking  throngfa  the   report  in  the  Laio  JtnirmU,  I 


colourable.  However,  in  the  course  of  this  case,  it 
wss  relied  on  by  Hr.  Heron  that  the  considerstion 
money  wss  not  pud.  That  is  a  cirenmstanco  deserving 
of  consideraUon,  but  it  is  explicable  in  several  ways, 
and  we  ought  not  to  presume  that  there  was  a 
fraud  to  such  an  extent  aa  that  the  parties  did  not 
intend  to  pass  the  property  in  the  shares  by  the  dead. 
But  there  was  a  point  snggested  by  Mr.  Barry,  to 
which  I  listened  with  great  attention,  as  I  thought 
it  wss  of  great  importance  as  regulating  our  pro- 
ceedings as  to  this  prerogative  writ,  snd  that  was; 
that  by  granting  the  writ  we  would  be  lending  oor- 
selves  to  a  fraud ;  and  the  statement  was  thst  the  com- 
pany was  got  up  by  gentlemen  of  the  country,  not  for 
the  purpose  of  dealing  with  the  shares,  but  that  a  few 
gentlemen  got  up  the  company  for  the  purpose  of 
benefiting  their  territorial  mterests,  if  I  msy  call  thorn 
so ;  that  Mr.  Barton  was  one  of  those  gentlemen,  hot 
that  after  be  got  his  psrtnen  well  shipped  in  this 
transaction,  be  abandoned  them,  and  let  them  pnt  to 
sea  without  him  ;  that  that  waa  a  gross  fraud  on  bis 
part,  and  that  this  bebig  a  prerogative  writ  for  tbs 
nnrposs  of  preventing  deftots  of  justice,  we  would  bo 
forgetting  the  great  purpose  for  which  the  prerogatirs 
was  intrusted  to  us,  if  ws  allowed  it  to  be  tued  for  tbo 
purpose  of  protecting  frauds,  and  therefore  I  was 
anxious  to  find  out  the  facts  by  which  he  made  oat  tbs 
fiaods  which  he  said  ws  should  be  protecting,  snd  how 
he  brought  them  home  to  Mr.  Crea.  But  I  do  not 
think  either  that  a  case  of  fraud  was  mads  out,  or  that 
it  was  brought  home  either  to  Mr.  Barton  or  to  Mr. 
Crea ;  and  therefore  I  think  the  ease  stood  ss  bef<»«,  a 
simpis  esse  of  a  person  to  whom  shares  were  trano- 
ferred,  being  an  avowed  pauper,  seeking  to  have  tho 
shares  transferred,  and  having  pren  nothing  for  theas, 
and  being  done  to  avoid  lisbilitr.  I  think  there  is 
nothing  to  lead  me  to  believe  then  it  any  fnwdolsa* 
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•mngemeat  bj  which  thia  tramifer  is  only  colourtibls, 
«r  that  Mr.  Bartoo  is  itill  to  be  deemed  the  owner  of 
the  sbans.  I  tee  nothing  of  that,  and  as  I  think  the 
whole  propertj  in  the  ihares  is  intended  to  be  passed 
by  the  dead,  I  am  of  opioioo  that  the  mandttmiu  ought 
taiisiM. 

FnzoXBAU),  J. — I  sbonld  prefer  leariDg  the  party 
to  aiqr  remedy  he  may  hare.  He  may  have  a  remedy 
oader  the  Act  of  1856 ;  because  I  entertain  grare 
doabt  whether  we  exercise  a  wise  discretion  in  making 
absolate  the  ooDditioaal  order  for  a  naadamua  to 
eompal  the  railway  company  to  act  on  a  deed  false  on 
the  face  of  it  in  a  material  particular,  namely,  the 
eoosideratton  and  tlie  receipt  for  it ;  and  it  cannot  be 
coosidered  otherwise  than  as  a  false  statement.  I 
•ay  farther,  that  where  we  are  asked  to  enforce  a 
transaction  of  this  kind,  a  suspicbns  one,  one  between 
a  principal  and  bis  clerk,  when  the  principal  pasees 
property  of  this  kind,  we  onght  to  look  with  con- 
siderable strictnees  on  it,  and  hare  it  explained;  and  I 
would  wish  some  farther  explanation  describing  what 
the  transaction  was.  Upon  that  ground,  I  admit,  I 
cotertaio  great  donbt  as  to  the  propriety  of  the  role 
we  are  making.  As  to  the  letter  of  Not.  3, 
I  would  not  bind  Crea  by  a  letter  which  was  not 
properly  obtained.  The  secretary  of  the  company 
bad  DO  right  to  go  about  threatening  this  man,  bat  we 
cannot  shut  our  eyes  to  his  statement,  "I  hare 
signed  my  hand  to  a  form;"  that  shows  that  he 
leaked  on  the  transaction  as  a  mere  form.  It  is  upon 
these  grounds  that  I  entertain  the  doubt  which  I  hare 
atntiuned.  Order  made  absolute,  wMout  cutt. 

Nov.  11  and  Dec.  13. 
Beo.   at    the  Prosecution  of  John   Blackborh  t>. 

Thi   MlDt.A!(D   COU.NTIKS   ASD   SBANMOII  JuNO- 
TIOS  BaILWAT  CojtPAST. 

Mandawau — Trani/er  f^  Aare* — Infanieji. 
A  maadmmuu  to  compel  the  regiiiry  of  a  tranefer  of 

tkaret  m  a  railieay  company  to  an  infant,  rtfmed. 

This  was  an  appllcittloii  on  behalf  of  the  Midland 
Counties  and  Sbaimon  Junction  Railway  Company  to 
abow  cause  againat  a  conditional  order,  bearing  data 
the  I'th  Jan.  1863,  whereby,  on  motion  on  behalf  of 
John  Blackborn,  it  was  ordered  that  a  writ  of 
wtamdatmu  should  iuue  directed  to  the  said  company, 
commanding  them,  by  their  secretary,  to  enter  in  tlie 
register  of  transfers  of  the  said  company,  a  memorial 
of  the  transfer  to  one  Leoiurd  Fuller,  by  the  said  John 
BIsckbom,  as  a  shareholder  in  the  said  company,  of 
the  shares  of  him,  the  said  John  Blackborn,  in  the 
said  company,  by  deed  duly  executed  in  that  behalf  by 
the  said  John  Blackborn,  bearing  date  the  30tb  Oct. 
1861,  and  to  indorse  such  entry  on  the  deed  of  transfer 
aforesaid,  pnrtuant  to  the  requisition  of  the  said  John 
Blackbora  and  the  requirements  of  the  statutory  enact- 
nenu  in  that  behalf,  unless  caase  shown.  The 
affidavit  of  the  prosecutor,  who  was  the  bolder  of  ten 
shares,  stated  the  facta  relative  to  the  constitution  of 
the  company  and  to  the  call  of  3t  per  share,  payable 
«n  or  before  the  1st  Nov.  1861,  which  have  been 
■•ready  giren  in  the  last  case;  and  stated  further,  that 
be  had  paid  the  said  call  of  SL  on  the  24th  Oct.  1861; 
that  deponent  afterwards,  baring  sgreed  with  one 
Leonard  Fuller,  of  Kilcoarsey,  Clsra,  in  the  King's 
CoQoty,  Und  steward,  for  >  traiufer  to  him  of  the 
■aid  ten  shares  of  deponent,  did  execute,  imder  his 
hand  and  seal,  pursuant  to  the  proriaions  of  the 
Companies  Clausts  Consolidstion  Act  1845,  a  deed  of 
traasfcr  of  the  said  ten  sharss  to  the  said  Leonard 
foliar,  who  thereupon,  under  bis  hand  and  seal,  snb- 
aetibni  and  affixed  to  the  ssid  deed  of  transfer,  accepted 
the  tmd  transfer,  and  the  said  deed  was  executed  snd 
ben  date  the  30th  Oct.  1861.  On  the  1st  Nor.  1861 
tbt  aid  deed  of  transfer  was  forwarded  to  lbs  secretary 


of  the  company  for  the  purpoee  of  being  registered  and- 
of  having  a  certificate  of  the  registry.  The  secretary 
declined  to  register  the  transfer  and  returned  the  deed.. 
After  stating  certain  other  matters,  to  which  it  is  un- 
necessary for  the  purposes  of  this  report  to  refer,  the 
affidavit  stated  that  the  said  Leonard  Fuller  was  ready 
and  willing  to  take  the  shares  of  the  deponent  so  trans- 
ferred, and  that  the  application  for  a  mandamuM  waft 
made  with  the  knowledge  and  had  the  full  ooncurrenoe 
of  the  said  Leonard  FuUer.  The  consideration  stated 
in  the  deed  of  transfer  wss  the  sum  of  15^  The  csss- 
made  by  the  affidavits  on  behalf  of  the  company  vraa,. 
shortly,  that  the  sum  of  \5L  stated  as  the  consideration' 
for  the  transfer  was  entirely  fictitious  and  had  never' 
been  paid  ;  that  Leonard  Fuller,  the  transferee,  was  ». 
labouring  boy  in  tlie  employment  of  and  living  witfathft- 
prosecutor,  at  trifling  wage*,  if  any;  that  he  was  the 
nephew  of  the  proeecntor  and  imder  the  age  of  twenty-- 
one  years,  having  been  bom  in  the  month  of  July  1843; 
that  the  transfer  was  colourable  only,  and  fraudulent 
for  the  purpose  of  evading  prosecutor's  liability  to  the- 
company ;  that  the  fifth  paragraph  of  the  subwiiptioa' 
contract  which  bad  been  signed  by  the  prosecutor  pro- 
vided that  a  deposit  of  \L  per  share  should  bs  paid  by~ 
each  subscriber  at  the  time  of  or  previous  to  the  signing: 
of  the  deed,  and  that  although  the  resolutions  had  beea> 
passed  by  the  provisional  directors  in  Jan.  and  July 
1851,  previous  to  the  Act  incorporsting  the  company- 
receiving  the  Royal  assent,  calling  for  payment  of  this 
IL  per  share,  the  prosecutor  bad  never  paid  the  amotmt. 
The  case  turned,  however,  almost  entirely  opon  tba- 
pmnt  of  the  minority  of  Leonsrd  Fuller,  the  transferee. 
Btron,  Q.C.  (with  him  Bony,  Q.C.  and  Findk 
White)  for  the  railway  company. — The  court  will  not 
compel  the  company  to  register  a  transfer  to  an  infant 
who  may  repudiate  the  transfer  and  get  rid  of  hia- 
liability  to  future  calls : 

Aewry  and  EmnakUlen  BaSwag  r.  Coomie,  S- 
Ex.  565; 

Tha    Birkenhead,    ie.,    RaUwog    Compaitg   r.. 
Pitcher,  5  Ex.  24; 

Seid^t  case,  24  Beav.  318; 

Stikeman  v.  Davaon,  4  RaiL  Css.  585. 
The  court  will  not  give  effect  to  a  transaction  wh'ich  on 
the  face  of  it  is  merely  oolourable.  The  psrty  having: 
broken  his  contract,  the  writ  ought  not  to  be  granted 
to  him  for  the  purpose  of  assisting  him  further  in  com- 
milting  a  fraud. 

Sullivan,  Serjt.  and  PhiUlpt  for  Mr.  Blackborn.— 
It  is  the  right  of  every  shareholder  to  transfer  bis 
shares,  even  to  a  pauper,  for  the  purpose  of  getting 
nd  of  his  liability.  The  only  limit  is  that  the  transfer 
most  not  be  merely  colonrsble,  and  that  the  share- 
holder must  not  retain  an  interest  in  the  shares:  {Tht 
Huddertfield  Canal  Company  v.  Buckley,  7  T.  R.  36.) 
The  fact  of  a  person  being  an  infant  at  the  date  at  the 
transfer  to  him  does  not  destroy  his  liikbility  to  calls: 

Cork  and  Baudoa  Bailway  Company  v.  Caunove, 
lOQ.  B.  935; 

The  Midland  Great  Weetem  Bmbeay  Company 
T.  Qumn,  1  Ir.  C.  L.  Rep.  38a 
There  is  nothing  to  show  that  this  transfer  is  merely 
colourable,  or  that  Mr.  Blackborn  retains  any  interest 
in  the  sbarca,  or  that  there  is  any  secret  trust  for  hi*- 
benefit :  {Byam't  csse.l  De  0.  F.  &  J.  7S.)  Sect.  14 
of  the  Companies  Clauses  Act,  8  &  9  Vict.  c.  16, 
'is  express  that  every  shareholder  may  sell  and  transfer- 
bis  shares. 

Barry,  Q.  0.  in  reply. — If  it  was  necessary  w»- 
might  argue  that  the  spplicant  has  no  right  to  appear 
hers  at  all,  as  he  is  not  the  transferee.  There  is  a  oon- 
sideratiou  mentioned  iu  the  transfer-deed,  which  ws 
say  has  never  been  paid,  and  that  is  not  denied  on  tb*- 
other  tide: 

Reg.   r.  Neweaefte,  fe.  Jiailway  Companf,  SI> 
L.  J.  234,  Q.  B. ; 
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Ex  parte  Budd,  10  W.  R.  51. 
{le  referred  on  the  question  of  infancy  to 

The  LublU  and   Wickloie  Jiailwiu/  Company  T. 
BUick,  8  Ex.  181  ; 

Addiaon  on  Contracts,  941,  last  edit 
Dec.  13. — O'Bbibn,  J. — In  this  case  we  have  all 
come  to  the  eonclasion  that  the  coDditional  order  should 
'ix  dischaiiged.    I  shall  state  the  reasons,  perhaps  not 
adopted  bj  all  the  members  of  the  conrt,  on  which 
I,   at    least,    bare    come    to    that  conclusion.     The 
circnmstances    of    this   case    are  materialljr  different 
from  the  other  in  this  respect,  that  the  transferee  here 
was,  at  the  date  of  the  transfer,  an  infant,  and    still 
continnes  so,  and  also  in  this,  that  the  application  to 
compel  the  registry  of  the  assif^nment  was  made,  not 
«n  his  behalf,  bnt  on  behslf  of  the  transferor.    The 
application  was    resisted    on    the   ground  which  was 
strongly  relied  npon,  that  no  assignment  to  an  infant 
was  one  that  the   company  conld    be   called    on    to 
xegister  at  all,  no  matter  how  hon&jide  it  was.     The 
ether  objection  was,   that  it   was   not    a    bona  fide 
transfer  for  the  pnrpose  of  getting  rid  of  a  liability 
and  parting  with  all  the  interest  in  the  shares,  bnt 
that  this  infant  being  a  nephew  of  Mr.  Blackbom,  the 
assignment  was  eXKnted  to  him  for  the  purpose  of  Mr. 
Blackbom's  getting   rid   of  his  liability  if  he  could, 
whereas  it  would  be  in  his  power  afterwards  to  get 
back  the  shares.     Now  the  fact  of  infancy  is  relied  on 
in  two  ways :  first,  as  being  a  posiUre  ground  for  not 
compelling  the  company  to  register  the  transfer  at  all, 
and  also  as  a  ground  for  presuming  that  the  assign- 
ment was  only  colourable  tin  the  sense  I  hare  stated. 
With  regard  to  the  former  ground,  I  am  inclined  to 
think  that  the  fact  of  the  assignment  being  made  to 
an  infaut,  is  a  circumstance  that  should  prerent  as 
from  interfering  to  compel  the  company  to  register  the 
transfer.      It    was  coutended    that  infants    may  be 
■barebolders :  so  they  may  in  a  certain  sense.     Bnt  in 
what  position  would  oar  granting  the  order  place  the 
company?     We  would  relieve  the  original  shareholder 
from  all  li.ibility,  and  would  not  give  the  company  a 
shareholder  whom  they  conld  hold.    If  they  brought 
an  action  against  the  infant  for  fntnre  calls,  it  would 
be   open    to    bim   during  his   infancy  to   plead  his 
infancy ;  if  the  action  was  brought  against  him  after 
lie  had  attained  his  full  age,  it  would  be  open  to  him 
to  plead,  if  the  facts  were  so,  that  he  bad  repudiated 
this  transfer  after  coming  of  age.      It   is   impossible 
to  hold  that  we,  consistently  with   the   laws    which' 
govern  the  conrts  as  to  contracts  by  infanta,  ahonid 
held  the  infant  conclusively  bound  by  such  a  transac- 
tion as  this.    The  cases  which  have  been  cited  do  not 
appear  to  me  to  bear  out  the  proposition  for  which 
the  prosecutor  contends.     One  of  them  is  the  case  of 
the  SirkenAead,  (fe.  Railaay  Company  v.  Pileher,  5 
Kx.    114.      That  was   an   action   for  calls,  and  the 
deft,  pleaded  that  at  the  time  the  shares  were  allotted 
to  him,  and  at  the  time  the  calls  were  made,  he  was  an 
infant     It  was  held  that  the  plea  was  bad  for  want  of 
an  averment  that  the  deft,  had  repudiated  the  contract, 
or  continued  a  minor ;  but  it  is  well  settled  that  in  a 
contract  of  this  sort  it  is  perfectly  open  to  an   infant 
after  he  has  come  of  age  to  say :  "  The  transfer  waa 
executed  to  me  when  I  was  a  minor  ;  I  never  accepted 
it  since  I  came  of  age,  and  I  now  repudiate  it"     If  he 
did  that  in  a  reasonable  tims,  the  decisions  establish 
that  that  woold  be  a  good  defence.    In  those  cases  the 
deft  continued  to  be  a  shareholder  after  ha  came  of 
age,  and  did  no  act  to  repudiate.    It  was  held  that  the 
plea  was  bad  for  want  of  an  averment  of  repudiation. 
The  law  is  laid  down  by  Parke,  B.,  in  bis  judgment, 
who  says,  that  when  "  there  is  nothing  but  the  simple 
fact  of  infancy  pleaded  to  an  action  for  calla  against 
a  pnrchaser,  who  has  been  registered,  and  thereby 
become  a  shareholder.ia  a  subject  of  a  permanent 
character,  the  interest  eontinuing  to  be  vested  in  the 


infant,  and  the    conseqnent  obligation  to  pay,  the 
simple  plea  of  infancy  is,   according  to  the  abov* 
authorities,  insufiScient ;"  and  he  goes,  afterwards,  on 
to  state   that,  to   make  the  plea  good,  it  ought  to 
appear  that  the  party  had  disclaimed  the  transacUon 
after  he  had  reached  his  full  age,  or  that  he  still  con- 
tinned  an  infant     Another  case  is  that  of  the  Newry 
and  EnnukiiUn  Railway  Company  v.  Coomie,  3  Ex. 
565.     The  plea  there  was   that  the  deft  became 
the  holder    of   the  shares  by  reason    of   his  having 
contracted  and  snbscribed   for  them,  and  not  other- 
wise ;   and  that  at  the  time  of  his  so  contrscting  and 
subscribing,  and  also  at  the  time  of  making  the  calls, 
he   was  an  infant ;    that  while  he  was  an  infant  he 
repudiated  the  contract  and  subscription,  and  gave 
notice  to  the  pits,  that  be  held  the  shares  at  their 
disposal.    That  plea  was  held  good.     So  here,  the 
court  held  that  a  repudiation  by  the  holder  of  shares, 
even  daring  minority,  was  a  foil  answer  to  an  setion 
of  the  company,  and  that  if  the  company  relied  on  a 
subsequent  abandonment  of  the  repudiation,  theyshoald 
have  stated  it ;   in  other  words,  that  it  would  be  open 
to  the  party,  in  this  ease,  if  an  action  was  brought 
against  bim,  to  repudiate  the  contract  on  his  comiag  of 
age,  and  to  plead  that  repudiation  as  a  bar  to  the 
action.     We  do  not  think  that  an  assignment  which 
may  be  attended  with  such  consequences  is  one  that  we 
should  compel   the  company  to  register ;    nor  do  we 
think  it  one  that  the  Act  of  Parliament  ever  contem- 
plated,   that  the  company  should  be  compelled  to 
register.     That    is   my    opinion ;    and  I  have  the 
authority  of  the  Lord  Chief  justice  to  say  that,  withoat 
stating  any  opinion  as  to  the  liability  of  an  infant,  or 
the  effect   of    a   transfer  to  an  infant,  it  is  a  molt 
material  element  to  test  the  bona  fides  of  the  transfer,  if 
an  infant  was  selected  on  whom  to  cast  the  liability,  for 
the  pnrpose  of  enabling  the  transferor,  if  be  thought 
fit,  at  a  fntnre  time,  to  assert  bis  title  to  the  shares. 

Hayes,  J. — I  agree  that  the  maadamiu  ought  to 
be  refused ;  and  I  think  that  to  grant  it  would  be  an 
indiscreet  and  unjust  exercise  of  the  prerogative.  I 
say  an  indiscreet  exercise  of  it,  because  I  think  there 
is,  on  the  face  of  this  transaction,  which  Mr.  Black- 
born  calls  on  OS  to  confirm,  a  number  of  facts  leading 
me  to  the  conclusion  that  it  never  was  the  intention 
of  Mr.  Blackbom  absolutely  to  get  rid  of  the  property 
in  the  shares;  and  I  think  that  he  thought  that  by 
transferring  his  sharea  to  this  infant  be  was,  as  it 
were,  patting  them  in  a  safe  place  where  he  conld 
easily  get  them  again  if  times  improved.  That  is  not 
sncb  a  transaction  as  we  ought  to  assist,  and  I  say, 
therefore,  that  it  woold  be  an  indiscreet  exercise  of 
our  power  to  grant  the  writ  I  say,  also,  that  it  wontd 
be  an  unjust  exerdse  of  our  power,  for  in  all  these 
cases  of  registry  of  transfers,  we  must  not  forget  tb>t 
while  the  parties  have  rights,  there  are  also  oertsin 
rights  secured  to  the  company.  The  rights  of  the 
company  are  these:  they  have  a  right  to  compel  the 
shareholders  to  pay  all  calls;  they  have  a  right,  if 
the  shares  are  not  paid,  to  get  rid  of  the  party's 
ownership  by  declaring  the  shares  forfeited.  In  this 
case  there  nre  difficulties  as  to  both  points.  We  have 
heard  the  difficulty  which  exists  in  enforcing  the  calls 
against  infants ;  but  there  is,  besides,  an  unexplored 
region  of  doubt  and  difficulty  about  ike  forfeiting  of 
the  shares  of  infants  if  the  calls  are  not  paid ;  and, 
therefore,  I  think  it  woold  be  nnjost  for  ns  to  take 
the  shares  ont  of  the  hands  of  a  man,  and,  at  his  call,  to 
put  them  into  the  hands  of  a  person  who  is  not  ndjiav. 
FIT7.0ERALD,  J. — I  concur,  only  desiring  to  observe 
that  this  is  an  application  on  the  part  of  Mr.  Black- 
born,  and  that  the  infant  transferee  does  not  intervene. 
Cooie  sAowa  alloteed,  wtU  eottt. 
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i^ouse  of  ILotos. 

S«pocted  by  Jaiuu  Patbrsos,  Esq.,  ot  the  Middle  Temple, 
BarritteiHtt-Lsw. 

Thundag,  Jvly  23. 
SOETOOBOB    KSD    GLASGOW    RAILWAY     CouPANT 

V.  Campbeli. 
Stahoofi  compaat/ — Contract  with  landowner — Batrie- 
ttont  as  to  making  bridge  over  prioate  road- 
Sight  to  varg  size  of  bridge— AtmUganation  of 
eompang. 
3%e  E,  JtaUwag  Compang  obtained  a  conveyance  for 
tJu  purposee  of  tieir  rttilaag  of  certain  land  from 
C~,  and  in  the  conveyance  the  compang  bound  them- 
selvet  to  erect  and  maintain  a  bridge  over  the  road 
ieading  to  C.'t  property,  which  wot  to  be  according 
to  the  plans  thirty-Jive  feet  wide,  and  leaving  a 
road  wider  it  offfteen  feet  wide.  Afteraards 
thit  bridge  was  maae,  but  the  E.  Compang  tome 
gears  later  amalgamated  with  the  H.  Company,  and 
the  latter  company'i  Act  authorised  a  junction  with 
the  E.  raiiway  at  a  point  near  this  bridge.  The 
two  companies  then  agreed  as  to  the  mode  of 
■effecting  the  junction,  and  part  of  the  plan  was  to 
teidtn  the  arch  or  bridge  over  C.'s  road  so  as  to 
extend  the  bridge  from  thirty-Jive  feet  to  Jifty-Jive 
feet  wide,  thereby  darkening  Ae  road  beneath.  C. 
applied  for  an  iiyunction  to  restraia  the  companies 
Jroas  carrying  out  this  plan : 
£e!d,  that  the  E.  Company  having  in  the  first  instance 
obtained  the  conveyance  from  C.  on  certain  condi- 
Uoni  as  to  the  width  qf  the  bridge  were  botmd  not 
to  dg>art  from  those  conditions,  and  the  B.  Com- 
pato)  were  equallg  bound  as  claming  under  tlie  E. 
Compang,  for  it  was  part  of  the  consideration  to 
maintain  the  bridge  of  the  height  and  width  origi- 
nally fixed. 

This  wu  an  tppeal  from  certain  orders  of  the  Court 
•f  Seadon  in  Scotland,  granting  an  injonotion  to  restraia 
the  Edinburgh  and  Glasgow  Railwaj  Company  from 
altering  a  raUiraj  bridge. 

The  facts  are  falljr  stated  in  the  jadgments. 
The  SoSdtor-Oeneral  (Palmer)  and  Cairns,  Q.C., 
{or  the  apps.,  contended  that  the  resp.  had  merely  a 
agjbt  of  yr»j  under  the  arch  in  question,  bat  could  not 
jrereat  the  company  from  altering  the  bridge  if  they 
ioond  it  expedient,  and  as  they  had  obtained  a  statute 
to  aatborise  a  junction  with  the  Helensburgh  Company, 
this  gare  them  power  to  do  all  that  was  necessary  to 
-carry  oat  such  junction. 

Bolt,  Q.O.  and  Mure  for  the  resp. 
The  liOBO  CHANcn;.tx>B. — My  Lords,  the  present 
eq»peal  is  brought  against  certain  orders  which  had 
granted  a  perpetual  injunction  against  the  erection  of  a 
paiticalar  bridge  OTer  a  road,  to  the  right  of  using 
which  road  the  resp.  is  entitled.  The  case  has  been  one 
attended  with  considerable  argnment,  but  it  appears 
to  me,  with  deference,  to  be  governed  by  a  very  short 
and  simple  consideration.  It  is  necessary,  in  the  first 
pUee,  to  recollect  that  the  compulsory  powers  of 
porehaae  given  to  one  of  the  resp.  companies,  called 
the  Helensburgh  Railway  Company,  expired  in  the 
south  of  Aug.  1857.  Now  the  proposed  extension 
of  the  bridge  is  to  be  made  and  constmcted  upon 
laods  belong^g  to  the  other  reap,  company,  the  Edin- 
borgh  and  Glasgow  Bailway  Company,  and  it  follows, 
therefore,  that  whether  it  be  done  by  one  company  or 
by  the  other  company,  nothing  can  be  done  inconsistent 
iHth  that  contract  with  the  reap.,  the  original  relator, 
hj  Tirtoa  of  which  contract  the  Edinburgh  and 
CSasgow  Comi>any  obtained  the  ownership  of  the 
laads  upon  which  the  adctitional  bridge  is  now  pro- 
pesed  to  be  coostmoted.  It  is  immaterial,  therefore, 
u  my  view  of  the  ease,  whether  the  one  company 
it  proceeding  to  oonstract  the  bridge  or  the  other 
Vo.  800. 


compnny,  whether  it  be  the  Edinburgh  and  Glasgow 
Railway  Company,  or  whether  it  be  the  Helens* 
burgh  Railway  Company,  inasmuch  as  the  bridge 
to  be  constructed  must  be  built  npon  the 
land  acquired  by  the  Edinburgh  and  Glasgow 
Railway  Company  from  the  relator.  That  bridge 
cannot  be  built  either  by  the  one  company  or  by  the 
other,  if  the  grautees,  the  Edinburgh  and  Glasgow 
company,  are  forbidden  to  make  that  extension  of  the 
bridge  by  the  terms  of  the  conveyance,  by  virtue  of 
which  they  acquire  this  land  from  the  complainant. 
The  question,  therefore,  to  be  determined  really  de- 
pends npon  the  extent  and  effect  of  the  contract  con- 
tained in  that  conveyance,  for  I  am  by  no  means  of 
opinion,  and  I  trust  your  Lordships  will  concur  in  that 
view  of  the  case  that,  nnder  the  25th  section  of  the 
Helensburgh  Railway  Company's  Act,  any  conveyance 
can  be  made  by  the  Edinburgh  and  Glasgow  Railway 
Company,  of  any  portion  of  their  land,  except  such  a 
conveyance,  as  without  that  section  the  Edinburgh  and 
Glasgow  Railway  Company  would  be  enabled  to  make. 
That  section  does  not  appear  to  me  to  confer  either  npon 
the  Helensburgh  Railway  Company  any  power  of  de- 
manding, or  npon  the  Edinburgh  and  Glasgow  Railway 
Company  any  power  of  granting  the  land,  beyond  that 
power  which  the  Edinburgh  and  Glasgow  Railway 
Company  might  have  exereised  by  virtue  of  the  con- 
veyance, independently  of  that  section.  The  question, 
therefore,  is  reduced  entirely  to  the  effect  of  the 
conveyance  made  by  the  complainant  to  the 
Edinburgh  and  Glasgow  Railway  Company.  That 
conveyance  is  dated  29th  Oct.  1841,  and  the  contract 
appeara  to  be  of  this  nature.  The  complainant  sold  and 
conveyed  certain  pieces  of  land  lying  on  either  side  of 
the  road  leading  from  bis  estate  to  a  place  called 
Possil.  There  was  a  contract  between  him  and  the 
Edinbnrgh  and  Glasgow  Railway  Company,  that  the 
railway  should  be  carried  over  that  road  fay  a  bridge 
of  certain  limited  and  restrained  dimensions,  and 
accordingly  the  conveyance  recites  that  the  plan, 
together  with  the  elevations  and  sections,  and  the 
drawings  of  the  intended  bridge,  bad  been  exhibited  to 
the  complainant,  and  that  the  nulway  was  to  be 
carried  over  the  bridge  at  this  particular  spot,  io 
conformity  with  the  plans  so  exhibited.  That  appears 
to  me  to  be  the  effect  of  the  contract  as  expressed  in 
the  conveyance.  But  there  is  another  part  of  the  con- 
tract contained  in  that  conveyance,  and  it  is  this — that 
the  road  shonid  be  of  certain  width,  save  in  a  parti- 
cular place  in  which  it  passes  under  the  span  of  the 
bridge.  And  I  consider  that  it  is  the  true  ^ect  of  the 
dispusition  and  contract  by  the  Edinburgh  and  Glasgow 
Railway  Company  to  make  the  bridge  of  this  restricted 
extent,  and  also  to  maintun  the  road  as  part  of  the 
consideration  given  by  them  to  the  complainant,  and 
in  respect  of  which  tixe  complainant  parted  with  his 
land.  Now,  what  the  company  propose  to  do  is,  to 
mske  another  bridge  by  the  side  of  and  in  continuation  of 
the  existing  bridge,  making  an  addition,  as  is  admitted 
by  themselves,  of  about  23  feet  to  the  width  of  the 
bridge.  The  bridge  at  present  is  of  the  width  of  35  feet ; 
accordingly,  the  proposed  addition  to  the  bridge  will 
make  the  whole  widtti  of  the  bridge  58  feet,  and  the 
consequence  is,  that  the  road  under  the  bridge  will,  to 
the  extent  of  35  feet,  be  a  continuous  arch  amounting 
to  a  small  tunnel,  and  extending  to  the  width  of  58  feet. 
Then  are,  therefore,  two  things  to  be  done  by  the  pro- 
posed works — the  one,  a  departure  from  the  contract 
with  regard  to  the  extent  of  the  bridge,  and  the  otiier 
a  violation  with  regard  to  the  width  (^  the  road — and 
I  think  that  both  the  one  and  the  other  are  inooo- 
sistent  with  the  terms  of  the  disposition  and  the  engage- 
ment therein  contained.  As  I  have  already  taken  the 
liberty  of  submitting  to  you,  I  regard  these  works  as 
being  done  (if  they  can  be  done  at  all)  by  virtue  of  ths 
ownership  aoquited  by  the  Edinburgh   and  Glasgow 
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Bailway  Compan;  nnder  this  cooTeyance.  And  then 
the  simple  qnestion  is,  whether  these  works  are  con- 
sistent with  the  limited  nature  of  that  ownership  and 
the  engagements  by  which  it  was  bonnded.  I  think 
3roa  wUl  concur  with  the  majoritj  of  (be  judges  in  the 
conit  below  that  it  is  indisputable,  for  it  does  not 
appear  to  be  seriously  contended  to  the  contrary,  that 
the  conreyancs  of  the  29th  Oct.  1841  was  intended  to 
have,  and  in  law  has,  the  limited  effect  which  I  have 
ascribed  to  it  on  the  proposed  works  of  the  Edinburgh 
and  Glasgow  Bailway  Company,  or  of  either  company, 
for  it  is  immaterial  whether  they  be  the  works 
of  one  or  of  the  other ;  but  if  they  are  the  works  of 
the  E^bnrgh  and  Glasgow  Railway  Company,  these 
works  most  be  such  as  are  consistent  with  this  con- 
tract ;  and  if  they  are  the  works  of  the  Helensbmrgh 
Bailway  Company,  the  works  must  equally  be  snch 
only  as  are  consistent  with  the  contract;  for  the 
Helensbnigh  Bailway  Company  can  be  regarded  as 
nothing  in  the  world  more  than  a  scion  of  the  Edin- 
burgh and  Glasgow  Bailway  Company  in  respect  of 
these  works.  The  quesUon  then  resolves  itself  merely 
into  the  effect  of  the  contract  contained  in  this  con- 
veyance ;  and  I  think  it  is  perfectly  clear  that  the 
works  an  inconsistent  with  the  tms  intent  and  pur- 
port of  that  oonreyance,  and  that  therefore  they  have 
been  justly  and  properly  perpetually  restrained  by  the 
injunction  contained  in  the  orders  which  are  the  subject 
of  this  appeal.  I  shall  therefore  submit  to  your  Lord- 
ships that  these  orders  ought  to  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Lord  Cbbxuspord.— My  Lords,  I  agree  with  my 
noble  and  learned  friend,  that  the  orders  appealed  from 
OHght  to  be  affirmed,  though  not  exactly  for  the  rea- 
sons which  were  given  by  the  majority  of  the  judges 
of  the  Court  of  Session.  The  questions  upon  the 
appeal  turn  principally  upon  the  effect  of  the  con- 
Teyance  by  Col.  Campbell  in  favomr  of  the  Edin- 
burgh and  Glasgow  Bailway  Company,  and  the 
provisions  of  the  Act  for  making  the  Helensburgh 
rulway.  By  the  conveyance  of  the  29th  Oct.  1841 
Col.  Campbell,  for  the  sum  of  U50L,  granted 
and  oonvqred  the  whole  of  the  loau  m  juo  to  the 
company,  reserving  metals  and  minerals  in  and  under 
the  lands,  and  in  respect  of  his  grantees  having  agreed 
to  form  the  road  in  qnestion  twenty-one  feet  wide,  along 
the  west  side  of  the  field  marked  25  on  the  plan 
annexed,  and  to  erect,  with  others,  a  bridge  at  the 
read  leading  to  Fossil,  thereby  discharged  his  grantees 
of  all  claim  for  any  other  access  or  coramonications 
over,  nnder,  or  on  the  surface  of  the  said  railway, 
from  any  one  part  of  the  said  lands  to  any  other  pirt, 
and  accepted  the  said  communication  in  lien  and  fnll 
satisfaction  of  every  claim  which  he  might  be  entitled 
to  make  for  crossing  bridges  or  access  nnder  the 
Company's  Act  of  incorporation.  Under  this  con- 
Teyance  the  whole  right  to  the  soil  of  the  ground  over 
which  the  road  was  formed,  with  the  exceptions  of 
the  mines  and  minerals,  passed  to  the  company,  and 
Col.  Campbell  became  entitled,  as  against  them, 
to  the  exclosive  right  of  way  over  a  road  of  the 
stipulated  dimensions,  with  wUch  the  company  could 
not  at  any  future  time  interfere.  These  were  the 
respective  rights  and  interests  of  the  parties  when  the 
Helensburgh  Bailway  Act  passed.  The  two  companies 
are  closely  connected  by  ihe  Act  of  incorporation 
of  the  Helensburgh  Company.  The  rsilway  was  to  be 
formed  by  a  junction  with  the  Edinburgh  and  Glasgow 
Bailway.  The  Edinburgh  and  Glasgow  Company  are 
always  to  hold  8000  shares,  or  one-third  of  the  capital 
of  the  Helensburgh  Company ;  they  are  to  work  the 
whole  of  the  traffic  of  the  line^  and  to  appoint  all  the 
officers,  clerks  and  servants  of  that  company.  By  the 
36tb  section  of  this  Act  powers  are  conferred  on  the 
Helensburgh  Company,  the  attempt  to  exercise  which 
Jim  givea  rise  to  the  proceedings  whioh  are  the  subject 


of  this  appeal.  Before  oonsidering  this  section  it  is- 
necessary  to  observe  that  the  compulsory  purchasing 
powers  of  the  Helensburgh  Company  expired  on  tha 
15th  Aug.  1857;  but  the  time  for  the  completion  of 
the  works,  not  until  the  I5th  Aug..  1860.  These 
circumstances  must  be  borne  in  mind  in  »■"'"'"'"{;  the- 
piovisions  of  the  25th  section.  The  railway  was  to 
commence  by  a  junction  with  the  Edinburgh  and  Glas- 
gow Bailway.  This  junction  could  not  be  formed 
withont  at  least  entering  npon,  and  perhaps  also- 
without  its  bring  necessaiy  to  purchase  and  take,  (om» 
land  of  the  Edinburgh  and  Glasgow  Company.  It 
would  of  couise  be  inconsistent,  after  giving  poww  to 
make  the  junction,  to  qualify  it  with  a  proviaion  for  ths- 
previoos  consent  of  the  company.  The  secti(Hi,  tbsr»- 
fore,  provides  that,  except  for  the  purpose  (by  vrhicb- 
I  understand  the  mere  purpose)  of  making  and 
maintaining  the  junction,  it  shall  not  be  lawful  for 
the  Helensbnrgh  Company  to  tales  any  land  of  th» 
Edinburgh  and  Glasgow  Company,  or  to  interfere  with 
their  line  and  levels  without  their  consent,  which  they 
an  required  to  give,  subject  to  the  decision  of  th* 
Board  of  Trade.  These  powers  to  enter  npon  and  tak» 
lands,  and  to  interfere  with  lines  and  leveh^  mutt  of 
course  be  subject  to  the  limitation  oUnse  ss  to  th» 
compulsory  powers.  If  the  Edinburgh  and  Glasgow 
Company,  therefore,  had  been  hostile  to  the  Helena- 
burgh  Company,  they  might  efisctnally  have  withheld 
their  consent,  and  prevented  their  laods  being  taken^ 
or  their  line  being  interfered  with  after  the  15th 
Aug.  1857.  But  even  before  that  time,  if  th*- 
Helensbnrgh  Company  had  wanted  lands  of  th» 
Edinburgh  and  Glasgow  Company  for  any  other  pur- 
pose than  that  of  forming  the  junction,  and  tb» 
Edinburgh  and  Glasgow  Compiny  had  refused  t» 
part  with  their  lands  because  the  purpose  for  whioh 
they  were  required  would  have  abridged  Mr.  Camp- 
bell's right  of  road  secured  to  him  by  the  disposition, 
it  can  hardly  be  supposed  that  the  Board  c^  Trade, 
whatever  opinion  diey  might  have  formed  as  to 
the  nature  or  necessity  of  the  works,  would  havs 
compelled  the  company  to  give  thur  consent. 
The  part  of  the  25th  section  reqniring  the  Helens- 
bnrgh Company  to  construct  and  muntain  sidings, 
and  other  works  and  conveniences  neoenary  or 
convenient,  in  connection  with  the  junction,  and 
for  preventing  any  danger,  interruption,  or  inooo- 
venience  to  the  traffic  of  the  Edinburgh  and 
Glasgow  Company,  seems  to  have  been  introdnced  for 
the  benefit  of  the  latter  company.  This  is  apparent 
firom  the  provision,  that  if  any  difference  should  arise 
as  to  the  nature  or  necessity  of  any  snch  works  it  shall 
be  referred,  not,  as  in  the  former  case  of  the  Edin- 
burgh and  Glasgow  Company  withholding  their 
consent,  to  the  decision  of  de  Board  of  Trade, 
but  either  to  their  decision  or  to  arbitratioik 
at  the  option  of  the  Edinburgh  and  Glasgow 
Company.  It  is  contended  on  the  part  of  the 
Edinburgh  and  Glasgow  Company  that  they  were 
entitled  to  exercise  the  rights  of  the  Helensburgh 
Company  under  this  section,  although  for  their  own 
benefit,  even  to  the  destruction  of  the  rights  of  roads 
belonging  to  Mr.  Campbell,  with  which  it  is  admitted 
they  were  bound  by  the  conveyance  of  the  29th  Oct, 
1841  not  to  interfere.  I  say  the  destruction  of  tha 
road,  because  there  is  no  argument  that  can  be  used  to 
justify  its  diminution,  which  would  not  equally  apply  to 
the  old  road  if  it  had  been  within  the  limits  of  the 
deviation.  That  the  work  to  be  done  wss  for  the  sola 
benefit  of  the  Edinburgh  and  Glasgow  Company  seems 
to  be  very  dearly  established.  The  part  which  the 
Helensburgh  Company  had  principally  to  perform  had 
been  accomplished.  The  junction  had  beea  mads  at  a 
point  of  seven  or  eight  yards  distant  from  the 
bridge  in  qnestion,  and  the  line  had  been  regularly 
opened   for   traffic      As    the  ^compnlioij    powecs 
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<t  porehtw  had  expired  at  this  tioM^  the  point  of  jano- 
-tion  must  be  oonaidered  to  bare  beea  then  definitireljr 
fixed.  It  was  open,  howsTer,  to  the  Edinburgh  and 
Olasfow  Companj,  until  the  time  for  the  oompletion 
of  the  works  luid  expired,  to  require  the  Helensborgh 
Company  to  ooaatmct  snch  sidings  and  other  works  as 
■Slight  be  necessary  or  convenient  in  conneotion  with 
the  jonction.  As  these  were  to  be  made  at  the  sole 
oasts  and  charges  of  the  Helensbugh  Company,  it  was 
oot  probsble  that  anything  of  this  kind  would  be  done 
witMot  the  requisition  of  the  Edinburgh  and  Glasgow 
^Company.  Accordingly  the  Helensburgh  Company 
appear  t«  haTe  entertained  no  idea  of  making  any 
»fittgB  until  they  were  raquiied  to  do  so  by  the  Edin- 
trargh  and  Glasgow  Company.  There  is  no  donbt  that 
"the  nding  originally  proposed,  and  probably  that  upon 
which  the  two  companies  ultimately  agreed  as  to  the 
expense  and  mode  of  performance  of  the  works,  was 
■different  from  that  which  was  begun  to  be  executed, 
and  which  led  to  Mr.  Campbell's  interference  for  the 
protaetioa  of  his  road.  It  is  unnecessary  to  consider 
the  negotiations  between  the  companies  which  resulted 
in  an  agreement  that  the  Edinburgh  and  Glasgow  Rail- 
way Company  should  accept  SSOJ.  from  the  Helens- 
borgh Company,  and  should  construct  the  neoessaty 
sidmg  at  their  own  expense.  When  the  objection  of  Mr. 
Campbell  to  the  prosecution  of  the  work  was  urged  4ipoii 
^e  Edinbm^h  and  Glasgow  Ssilway  Company,  their 
agents  answered  that  the  works  had  been  contracted 
for  in  tbe  names  of  the  Edinburgh  and  Glasgow  Com- 
pany, but  that  that  was  mere  nutter  of  arrangement; 
that  the  powers  of  the  Helensburgh  Company  wen 
smdoobtad,  and  the  expiry  of  their  compulsory  powers  did 
■not  prevent  the  volontary  cession  of  the  land  to  them. 
'When  tbe  threat  of  an  application  for  suspension  and 
interdict  was  made,  the  Edinburgh  and  Glasgow  Com- 
pany suggested  that  the  Helensburgh  Company  should 
"take  back  their  money  and  do  the  work  themselves. 
trtie  Helensborgh  Company  agreed  to  proceed  with  the 
-works,  and  to  defend  any  snit  that  might  be  bronght 
by  Mr.  Campbell,  upon  the  express  understanding  that 
they  should  be  relieved  of  tbe  whole  costs  of  the  works, 
and  of  the  whole  liabilities  and  costs  connected  with 
the  threatened  actions  at  law.  And  the  Edinburgh 
-and  Glasgow  Company  agrsed  to  give  them  this  ample 
rindamnity.  There  can  be  no  doubt,  therefore,  that 
tbe  proposed  work  was  to  be  exeonted  at  the  instiga- 
tion, for  the  benefit  and  at  the  sole  expense  and  hazard 
4>f  tba  Edinburgh  and  Glasgow  Com|nny.  Tbe  ques- 
tion is,  can  tbe  Edinbnrgh  and  Glasgow  Company,  for 
tbeir  own  pnrpcass,  avail  themselves  of  tbe  powers  of 
tho  Helensburgh  Company,  and  by  the  eseidss  of 
•tbem  iojnrioosly  interfere  with  a  ri^t  which  they  had 
cn$t»i,  and  which  they  themselves  oonld  not  lawfully 
impidr?  It  has  been  contended  that  even  if  they 
coold  do  so,  they  ought  to  have  proceeded  in  the 
osoal  way  to  obtMn  possession  of  Mr.  Campbell's 
Tosd,  or  the  part  which  they  required,  by  giving 
the  raqnisite  nottoes  nnder  the  Lands  Olanses  Act 
As  to  tbe  latter  question,  I  have  no  difficulty 
in  saying  that  if  tbe  Edinbnrgh  and  Glasgow 
'Company  wer«  not  prevented  by  their  contract  with 
GoL  Campbell  from  making  the  siding,  or  per- 
mittiiig  it  to  be  made,  they  might  effectually  have 
-broaght  the  powers  of  the  Helensburgh  Company  into 
•istian  withont  tbe  necessity  of  any  previous  notice  of 
their  intention  to  interfere  with  the  road.  Then 
^roold  bavs  been  nothing  to  prevent  the  two  oom- 
paaiaa  oo-operating  in  the  work  by  mutoal  consent. 
Ho  pravioos  notice  to  Mr.  Campbiell  would  in  my 
.  jadgmant  have  been  neoeaiary,  bManse,  although  his 
right  of  road  might  be  a  tenement  or  a  hentage,  it 
MS  not  seem  to  be  such  an  iutsrest  as  oould  have 
been  maant  by  those  words,  in  the  interpretation  of  the 
word  "lands "in  the  Lands  Clanass  Act.  All  the 
•daoaea  d  that  Act  with  respect  to  tbe  porobsse  of 


lands  apply  to  snbjscts  which  can  be  transferred  to 
and  used  by  ths  promoters  of  an  undertaking,  and  are 
wholly  inapplicable  to  a  right  of  way,  which  is  not  to 
be  conveyed,  bnt  to  be  extinguished.  The  mode  of 
dealing  with  the  rights  of  parties  in  privste  roads  is 
prescribed  by  the  Railwsy  CIsnses  Act,  which  provides, 
not  for  their  acquisition,  but  for  the  substitution  of 
another  road,  when  they  were  interfered  with  pending 
the  operations,  and  for  the  restoration  of  the  old  road 
when  the  works  an  completed.  And  in  that  Act  no  pro- 
vision is  made  for  any  notice  to  be  given  to  the  owner  of 
the  private  road  befon  interfennce  with  it  The  neces- 
sity of  a  previous  notice  seems  to  be  assumed  by  the  Lord 
President  as  a  means  of  invoking  the  interpesition  of 
the  Board  of  Trade  for  protection  of  Mr.  Campbell's 
rights.  Bnt  the  time  for  compelling  the  consent  of 
the  Edinburgh  and  Glasgow  Compsny  having  passed, 
if  tliey  bad  refused  their  consent,  an  appeal  to  the 
Board  of  Trade  would  hare  been  incompetent,  aa  there 
would  have  been  no  jarisdiction  to  entertain  it ;  and 
this  circnmstanoe  brings  tbe  case  to  ths  only  point 
between  the  psrties.  It  is  admitted  that  the  EdiU" 
burgh  and  Glasgow  Company  oonld  not  have  derogated 
from  their  contract  in  respect  of  the  rosd  by  ths  exer- 
cise of  any  powers  of  their  own,  and  might,  by  with- 
holding their  consent  to  tbe  Helensborgh  Company's 
obtaining  any  portion  of  their  land,  have  prevented  all 
interfennce  with  it  Their  consent  slone  enabled  the 
work  to  be  done ;  and  therefon,  without  entering  into 
tb«  qnestion  whether  it  was  performed  by  the  Edin- 
burgh and  Glasgow  Company  for  thamselves,  or  aa 
agents  for  ths  Helensburgh  Company,  or  whether  tbe 
siding  was  mads  in  good  faith,  or  under  the  pntence 
of  being  for  tbe  Helensburgh  Company,  though  in- 
tended solely  to  serve  the  iaterests  of  the  Edinburgh 
and  Glasgow  Company ^n  the  short  ground  that  the 
Edinbnrgh  and  Glasgow  Company  wen  bound  by  their 
oontract  not  to  injun  or  disturb  the  road  in  question, 
that  the  protection  of  it  in  its  integrity  wss  entinly 
within  their  power,  and  that  the  interfennce  with  it 
was  with  their  sanction  and  co-operation,  I  am  clearly 
of  opinion  that  the  companies  ought  to  be  restrained 
from  proceeding  with  their  intended  works,  and  that 
tbe  interlocutors  continuing  the  injunction  should  be 
sffirmed.  Order*  affirmtd. 

Thwrtdtm,  July  90. 

HUITTBE  V.   MiLLBB. 

Landlord  and  tenant — Sotation  of  crop* — CutUm  of 
count]/— Leaving  turnip  or  faUoa  breaks  for  in- 
eomag  tenant — Construction. 
In  a  lease  of  a  farm  of  600  acre*  the  tenant  bound 
himsel/ by  a  oovenant  never  to  have  more  than  om 
half  of  tie  arable  land  in  vhite  crop  during  th» 
same  season,  nor  to  take  two  uitts  crop*  off  th» 
tame  field  without  a  green  or  btack  enp  intervening, 
and  to  take  onfy  one  black  crop,  •.&,  (soas,  JMU, 
potatoes,  4c,  between  grass  and  gnu*  ;  further,  at 
the  end  of  the  lease,  to  leave  the  tum^  or  ftJlou 
breaks  one*  ploughed  for  the  incoming  tenant :" 
Beld,  that  the  word*  "  turnip  or  fallow  break  "  neofU 
the  land  which  would,  in  the  natural  court*  of  good 
husbandry,  be  ploughed  and  left  fallow  for  the 
purpose  of  beii^  planted  with  turnip*,  and  that 
the  tenant  wai  tsiitled,  over  and  above  the  iray- 
going  cereal  crop  on  the  moiety  of  the  land*,  to 
have  a  waygoing  blaek  crop  in  retpeet  i^  100 
aeru  more. 

This  was  an  appeal  from  a  jndgment  of  the  Conrt 
of  Sesnoo  in  Scotland  as  to  tbe  oonstmotion  of  a  lease. 
The  app.,  in  1838,  let  a  farm  to  ths  reap.,   con- 
sisting of  600  acres,  to  hold  for  twenty-one  years,  i.e. 
until  the  separation  of  the  crop  in  1859. 
The  lease  contained  the  following  clause  :— 
"With  ngard  to  the  cropping  sad  manageme*'. 
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of  the  sud  fann,  the  said  George  Miller  binds  and 
obliges  himself  and  foresaids  to  farm,  labour,  and 
manure  the  same  according  to  the  roles  of  good  hns- 
baadry  established  and  practised  in  the  connty,  and 
not  to  scourge  or  deteriorate  the  same  by  nndae 
cropping,  and  in  particular  nerer  to  have  more  than 
•ne-half  of  the  arable  land  in  white  crop  in  the 
same  season,  nor  to  take  two  white  crcps  off  the  same 
field  without  a  green  or  a  black  crop  intervening,  and 
to  take  only  one  black  crop  such  as  haj,  beans,  peas, 
potatoes  and  the  like,  between  grass  and  grass :  fur- 
ther, to  leave  at  the  end  of  the  lease  the  turnip  or 
fallow  breaks  once  plonghed  for  the  incnming  tenant, 
and  to  sow  the  breaks  that  fall  to  be  in  grass  with 
eight  pounds  of  nd  derer,  eight  pounds  of  white  dover, 
and  one  firlot  of  lye  grass  for  each  Scots  acre,  all  of 
the  best  quality,  and  that  a  fourth  part  of  the  said 
breaks  shall  not  be  pastured,  but  be  left  for  a  crop  of 
hay  to  the  incoming  tenant,  he  paying  for  the  seed 
only ;  and  the  said  George  Miller  and  his  foresaids 
■hjdl  also  be  bound  to  allow  the  said  James  Hunter 
and  his  foresaids,  or  the  inooming  tenant,  to  sow  grass 
seeds  along  with  his  last  crop  in  such  fields  as  they 
shall  think  proper,  and  to  hanow  in  the  same  with- 
out any  allowance  therefor:  and  moreover,  the  said 
George  Miller  binds  himself  and  his  foresaids,  to  con- 
sume the  whole  straw  that  shall  grow  yearly  on  the 
said  farms  of  Springfield  and  Oldhamstocks  npon  the 
same,  and  to  apply  the  dung  thereof  or  to  be  made 
thereupon  for  manuring  the  said  lands  allenarly  :  and 
the  said  George  Miller  binds  himself  and  his  foresaids 
to  leave  the  whole  straw,  chaff  and  chaffings  of  the 
whole  lands  hereby  let  of  his  last  or  outgoing  crop  in 
steelbow,  and  the  dung  of  the  eaid  farms  of  the  last 
crop  but  one  to  be  one-half  steelbow  and  the  other  half 
pud  for  by  arbitration  at  the  expiry  of  this  lease,  or 
his  removal  from  the  said  lands,  for  the  nse  of  the  eaid 
James  Hunter  or  the  incoming  tenant,  and  to  tjirash 
out  and  prepare  the  same  in  a  regular  and  timeons 
manner  for  their  accommodation." 

The  tenant  at  the  end  of  his  lease  contended  that  he 
was  entitled  to  have  at  least  one-sixth  part  of  his  farm 
in  black  crop  over  and  above  the  half  of  the  land  under 
cereal  crops.  The  landlord,  on  the  other  hand,  con- 
tended that  the  tenant  was  not  entitled  to  more  than 
a  waygoing  crop  on  half  of  the  land.  The  landlord 
applied  for  an  injunction  accordingly,  which  was 
refused.  The  Court  held  that  the  true  construction  of 
the  lease  was  what  was  contended  for  by  the  tenant. 
The  Court  however  made  a  reference  to  an  arbitrator 
of  the  qnestion  whether  it  wss  according  to  the  rulea 
of  good  busbandty  in  the  county  for  the  tenant  to  do 
as  he  proposed,  and  the  arbitrator  found  that  the  tenant 
was  80  entitled.  The  Conrt  thereupon  gave  judgment 
for  the  tenant,  and  the  landlord  appealed  to  the  H.  of  L. 

The  Solicitor- Oeneral  (Palmer)  and  Anderion, 
Q.C.  for  the  app. 

Boll,  Q.C.  and  B.  Smith,  for  the  reap.,  were  not 
called  npon. 

The  LoBD  Chakckllor. — My  Lords,  I  trust  that 
yonr  Lordships  will  be  of  opinion  with  me  that  this  is  a 
case  upon  which  none,  or  at  all  events,  if  any,  very 
littlr,  reasonable  doubt  can  be  ascertained ;  or,  if  there 
can  be  any  difficulty  in  coming  to  that  conclusion,  I 
think  your  Lordships  will  come  with  me  to  the  oon- 
dnsion  that  we  ought  not  to  reverse  this  judgment 
nnleas  we  are  satisfied  that  it  is  wrong,  and  I  think 
your  Lordships  will  agree  with  me  that  the  app.  has  by 
no  means  sbown  that  there  is  any  error  whatever  in 
this  judgment.  The  first  question  arises  npon  the  con- 
sbuction  to  be  given  to  the  Itsse,  under  which  600 
acres  of  land  were  held  by  the  reap,  in  the  county  of 
Haddington,  in  Scotland.  And  the  second  question 
that  arises  is  this,  that  if  the  matter  cannot  be 
determined  by  the  construction  of  the  lease,  the 
question  then  is,  what  the  oonne  of  husbandry,  as 


recognised  in  the  county  of  Haddington,  will  require  f 
the  second  inquiry  being  perfectly  legitimate,  became- 
the  obligation  of  the  tenant  is  expressed  as  being  "  to 
farm  according  to  the  rules  of  good  husbandry 
established  and  practised  in  the  county."  Kow,  the 
farm  consists  of  600  acres,  and  on  the  face  of  the 
lease  there  is  a  dear  right  conceded  to  the  tenant 
to  keep  one-half  of  the  farm  always  in  cereal  or  com- 
crops ;  and  as  to  the  rest  of  the  farm,  there  to  no 
definite  rule  given  with  respect  to  the  keeping  of  ■ 
any  quantity  in  certain  crops.  There  is  a  rule  given 
with  respect  to  the  rotation  of  crops ;  hut  with  respect 
to  the  crops  that  may  be  put  upon  the  farm  as  ta> 
the  remaining  moiety,  the  lease  leaves  a  wide  rangi^ 
comprehending  black  atoft  and  grass,  or,  what  ws- 
call  ic  England,  seeds  and  turnips.  Then,  if  that  be 
so,  it  would  foUow,  according  to  the  usual  course  of 
huabandry,  that  undoubtedly  an  equal  part  of  the 
residua,  or  remaining  moiety  of  the  farm,  might  bs 
put,  fallowing  the  order  of  rotation  every  year, 
part  in  black  crops,  part  in  seeds  or  grass,  and  part 
in  turnips.  There  is  nothing,  therefore,  I  think,  npon 
the  face  of  the  lease  to  prohibit  the  tenant  dividii^ 
the  remaisiag  moiety  of  the  600  acres  into  crops  of  tboie 
three  several  descriptions.  It  is  admitted  at  the  bar 
by  the  counsel  for  the  app.  that  thia  might  be  done 
dnnng  every  one  of  the  twenty-one  years  of  the  lease 
except  the  last  or  outgoing  year,  and  it  is  therefor» 
incumbent  upon  the  app.  to  show  dearly  that,  from 
the  terms  of  the  lease,  that  which  might  lawfully  have 
been  done  daring  every  year  of  the  term  but  the  last 
is  clearly  prohibited  during  the  last  year.  Now  the 
language  that  is  relied  npon  for  the  purpose  of  arriving 
at  that  condnsion  u  this,  that  the  obligation  is  thrown 
npon  the  tenant  to  leave  at  the  end  of  the  lease  a 
turnip  or  fallow  break  once  plonghed  for  the  incoming 
tenant.  And  the  mode  in  which  we  are  desired  to- 
construe  those  words  is,  to  reject  the  words  "  turnips 
or,"  and  to  give  this  construction  to  "  fallow  break," 
that  every  portion  of  the  remaining  300  acres  of  land 
ploughed  during  the  year  for  the  purpose  of  receiving, 
any  crops  comes  under  the  denominaUon  of  the  "  fal- 
low break."  Why  it  is  quits  plain  to  any  penon 
acquainted  with  the  subject-matter  (and  some  know- 
ledge of  the  subject-matter  is  requisite  in  order 
to  understand  the  meaning  of  these  temu  and  de- 
finitions) that,  inasmuch  as  the  end  of  the  lease  is 
at  Whit-Sunday  in  the  year,  a  certain  portion  of  the 
land  would,  according  to  the  rules  of  good  htubandry, 
naturally  at  that  period  be  in  fallow  ;  that  is,  it  woidd 
have  been  ploughed,  and  be  withont  orops  at  that 
period  of  the  year,  in  order  to  receive  the  turnip  crop, 
which  ia  universally  sown  somewhat  later  than  Whit- 
Simday.  And  accordingly  the  meaning  of  the  word 
"  fallow  "  is  to  be  interpreted  by  the  word  "  turnip," 
in  connection  with  which-  it  is  found  that  the  two^ 
words  are  put  equally  the  one  for  the  other,  "  turnips 
or  fallow  breaks."  It  would  be  rather  incomet  to 
call  them  "tnmip  break,"  they  not  having  been 
actually  sown  with  tsmips,  and  accordingly  the  word 
is  interpreted  "  turnip,"  that  is  to  say,  "  fallow  breaks, 
meaning  the  portion  of  the  land  plonghed  and  left  in 
fallow  for  the  purpose  of  being  planted  vrith  turnips- 
But  the  proposition  of  the  app.  would  exdode  en- 
tirely the  right  of  dedicating  any  portion  of  the  land 
whatever  to  black  crop  dnring  the  last  year  of  the 
lease,  and  it  would  make  the  prohibition  contained  in 
those  words,  "  turnips  or  fallow  breaks,"  extend  to  the 
whole  remaining  moiety  of  land.  I  think  it  i»  iin- 
possible  to  come  to  the  conclasion  that  that  prohibi- 
tion is  warranted  by  the  langnage  of  the  lease.  But 
then  supposing  those  words  in  the  leaae  to  be 
ambignous,  if  we  go  to  the  other  obligation 
for  the  purpose  of  interpreting  an  indefinite,  or 
imperfect,  or  ambiguous  danse,  namely,  to  see  what 
is  the  course  of  husbandly  according  to  the  costom  of 
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tiM  coontj,  we  find  tb«t  that  has  been  ascertained 
itjtad  all  eontroTeray.  Certainlf,  it  was  perfectly 
(mipetent  to  tbe  Lord  Ordinary  and  to  tlie  judges 
bdoir  to  remit  an  inquiry  to  a  gentleman  confersant 
with  the  matter,  in  order  to  ascertain  what  the  conrtse 
of  good  husbandry  requires.  I  baTO  had  often  occa- 
aon  to  obserre  that  ibere  is  sometimes  not  so  much 
ildll  shown  in  drawing  up  orders  in  the  courts  in  Scot- 
land sa  there  might  be.  The  order  made  in  this  case 
certainly  is  drawn  np  in  a  form  that  would  appear  to 
nfer  to  Mr.  Hope  not  only  the  question  as  to  what 
was  reqoired  by  the  conrse  of  good  husbandry  as 
ffsetiaed  in  the  county  (which  was  the  proper  subject 
<(  inqmry),  bnt  also  to  refer  to  him  the  question  of 
tbeconstmction  of  the  lease.  But  I  think  that  that 
fsitieolar  part  of  the  reference  may  be  discharged,  as  if 
the  rafeienoe  were  made  to  an  eipert  for  the  purpose 
•oly  of  aseotaining  what  the  oonrse  of  good  husbandry 
it  Haddingtonshire  required.  The  finding  of  the 
{•otieman  to  whom  this  reference  was  made  was,  that 
the  rulea  of  good  hnsbandry,  as  established  in  the 
CHUity  of  Haddington,  would  admit  of  100  acres,  that  is, 
«Be.«ixtb  part  of  tbe  land  in  qnestion,  being  devoted  by 
tbe  tenant  to  black  crop  during  the  last  year  of  the  term. 
Titnlon,  npon  both  of  the  points  which  arise  in 
this  case,  namely,  tbe  special  one  as  to  the  oonstmc- 
tini  to  be  pat  npon  tbe  words  of  tbe  lease,  and  the 
(neral  one  as  to  what  is  required  by  the  course  of 
(Md  ho^MUidr;  in  the  county,  my  view  of  the  obliga- 
tini  rf  tbe  teoaot  is  id  perfect  conformity  with  the 
iaterpietation  of  the  eonrt  below,  which  warranted  the 
tenant  in  devoting  100  acres  and  black  crop  during 
the  last  year  of  his  tenancy.  The  interlocutor  of  the 
Court  of  Session  has  declared  that  under  those  words 
ef  the  lease  which  form  the  basis  of  the  argument  of 
fix  spp.,  naaiely,  "tomip  or  fallow  breaks."  the 
tenant  was  nnder  no  obligation  to  leave  for  the  in- 
cnniog  tenant  mpre  than  100  acres  once  ploughed  for 
tomips  or  fallow  break;  and  that  therefore  that  is 
tbe  extent  of  the  relief  to  which  the  app.  ia  entitled  in 
bis  process  of  suspension.  And  I  submit  to  your 
Loniships  that  this  judgment  ought  to  be  affirmed, 
•od  that  this  appeal  bboulJ  be  dismissed  with  costs. 

l«td  Bbodoham. — My  Lords,  I  entirely  take  tbe 
ume  view  of  the  case  as  my  noble  and  learned  friend. 
I  had  some  little  doubt  at  first,  arising  from  the 
course  of  proceeding  with  reference  to  Mr.  Hope, 
viietlier  some  confusion  has  not  arisen  from  referring 
the  point  of  law  as  to  the  construction  of  the  lease  to 
that  farmer.  But,  npon  examining  it  fully,  I  find  that 
tin  substantial  reference  was  as  to  a  matter  which  the 
eeort  had  a  right  to  refer.  And  although  Mr.  Hope 
gires  an  award  upon  the  whole  matter,  including  the 
eoottractioD  of  the  lease,  I  think  that  shouM  be  Uken 
as  mbntantially  only  a  report  upon  the  custom  of  good 
firming  in  that  county.  I  very  much  doubt  whether 
tliere  was  any  necessity  for  looking  further  than  to  tbe 
tenns  of  the  lease.  The  mere  construction  of  the  lease 
>>.  I  really  think,  sufficient.  I  therefore  entirely  concur 
with  my  noble  and  learned  friend  that  this  judgment 
wght  to  be  affirmed  and  tbe  appeal  dismissed. 

L«rd  CHEi.H8roBD. — My  Lords,  tbe  question  to 
lie  decided  in  this  ease  is  an  extremely  narrow  one. 
It  ii,  whether  tbe  resp.,  the  tenant,  is  entitled,  in 
•Iditioa  to  the  cereal  crops  on  one  moiety  of  the  farm, 
to  take  alao  a  waygoing  black  crop  in  respect  of  100 
sens.  Now  it  is  admitted  that  there  is  nothing  in 
the  lease  which  prevents  the  tenant  adopting  the  six- 
ceuie  shift,  and  that  nnder  the  six-conrse  sliift  he 
vonld  be  entitled  to  have  another  one-sixth  part  of 
tbe  Und  nnder  a  black  crop.  But  it  is  insisted  that 
daring  the  but  year  of  the  tenancy  he  is  excluded  by 
the  terms  of  the  lease  from  having  such  black  crop, 
sad  consequently  from  carrying  it  away  as  a  waygoing 
"op.  the  tonns  of  the  lease  being,  tbe  tenant  "  to 
Ime  at  tbe  end  of  the  lease  the   turnip  or  fallow 


breaks  once  ploughed  for  the  incoming  tenant,  and  to 
sow  the  breaks  that  fall  to  be  in  graas"  with  • 
certain  quantity  of  seed.  Mow,  it  is  said  on  the  part 
of  tbe  app.  that  this  means  that  all  the  lands  which 
are  not  devoted  to  white  crop,  namely,  the  moiety  of 
the  lands,  must  he  either  fallow  or  grass.  But 
unquestionably  there  is  nuthing  in  the  terms  of  this 
clause  in  the  lease  which  renders  that  at  all  essential. 
The  words  are  capable  of  the  interpretation  which  was 
suggested  in  the  course  of  the  argument,  and  which 
appears  to  me  to  have  been  the  clear  meaning  of  the 
parties,  namely,  that  such  portions  of  the  lends  as  ia 
the  regular  course  of  rotation  should  be  in  fallow 
ahould  be  ploughed  once  for  the  incoming  tenant, 
and  that  snch  portions  of  the  land  which  fall 
to  b«  in  grass  according  to  the  rotation  sbonld 
be  sown  with  seed  in  a  psrticnlar  manner.  I 
think  the  case  is  perfectly  clear,  and  I  agree  entirely 
with  my  noble  and  learned  friends  in  their  opinion 
that  this  judgment  onght  to  be  affirmed. 

Judgment  affirmtd. 


♦ 

BOIXS  COUBT. 

Reported  by  U  R.  Yonto,  Esq.,  Bairlster-at-Law. 

Salurdttjf,  Feb.  21. 

Bush  v.  Cowah. 

Appointmenl  of  fund   by    mU—Lap$t — Raiduary 

bequest. 
A  reriduarg  gift  of  all  a  testaior't  properti/  include* 
everything  not  othtrmte  disposed  of,  whether  such 
,  undisposed  of  properly  falls  within  ikai  gift,  by 
reason  of  Ihe  vill  containing  a  prior  disposition, 
uihieh  taas   either  invalid  when    made,  or  which 
becomes  so  in  consequence  of  subsequent  acts  or  events. 
Where,     therefore,    Ihe     donre     of   a    power    of 
appointment    by    wilt  of  a  fund   duly    appointed 
Ihe  fund  to  A.B.,  who  died  in  Ihe  appointor's  life- 
lime  ;  and  he  subsequently  by  a  codicil  bequeathed 
alt  his  personal  alate  and  effects  to  C.  D.,  it  was 
Beld,  that  C.  D.  was  entitled  to  Ihe  fund. 

This  was  a  petition  praying  the  transfer  ont  of 
court  of  a  sum  of  stock  to  the  widow  of  a  son  of  the 
tesUtor  in  tho  suit.     The  facta  were  shortly  these : — 

James  Lomax,  the  testator,  by  bis  will  dated  the 
13th  April  1848,  bequeathed  a  sum  of  1300^.  to  his 
executors,  npon  tmst  for  the  benefit  of  his  son 
Marsden  William  Lomax  for  life,  with  remainder  as 
to  1000^,  part  thereof,  to  such  persons  as  the  said 
Marsden  William  Lomax  should  by  will  appoint; 
and  the  testator  then  bequeathed  tbe  residue  of  the 
said  som  of  \a00L,  and  tbe  said  sum  of  1000/.  in 
default  of  appointment,  to  or  for  ths  benefit  of  other 
parties.  The  testator  died  soon  after  the  date  of  his 
wilL  The  executors  then  invested  the  sum  of  I'iOOL 
in  the  purchase  of  a  sum  of  1300/.  Consols,  and  trans- 
ferred that  fund  into  court  in  this  suit. 

Marsden  William  Lomax,  by  bis  will,  dated  the  7th 
Nov.  1857,  after  reciting  tbe  above-stated  power  of 
appohitment,  appointed  that  the  iinid  sum  of  lOOOL 
should  be  paid  to  a  Mr.  John  Fearce ;  and  he  nomi- 
nated him,  or  hie  personal  representative,  to  ho 
the  executor  of  that  bis  will.  Mr.  John  Pearce  died 
in  Aug.  18.56.  Marsden  William  Lomax,  by  a  codicil 
dated  in  Aug.  1860,  gave  to  his  wife  all  his  personal 
estate  and  effects  whatsoever  aiid  wheresoever,  subject 
to  the  payment  of  his  debts,  and  nUo  any  interest  or 
dividends  that  might  be  due  on  liis  decease  from  tbe 
Bank  of  England  on  tbe  1300/.  Consols  then  nnder  tho 
control  of  the  Court  of  Ch. 

Marsden  William  Lomax  died  in  1861.  This  peti- 
tion was  presented  by  his  widow  and  the  executor  of 
Mr.  Pearce,  praying  a  transfer  to  the  widow  of  so  much 
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<tf  the  1300^  in  court  as  represented  the  \000l. 
originall;  bequeathed.  The  question  was,  whether  the 
codicil  operated  as  a  valid  exercise  of  tlie  power  of  ap- 
pointment given  by  the  testator  toMarsdenWm.  Lomax? 

Lewu  appeared  for  the  widow  and  cited 
Spooruri  Trust,  2  Sim.  N.  S.  129. 

Nath  appeared  for  tlie  executor  of  Hr.  Pearoe. 

Selagn,  Q.  C.  and  C.  M.  Roupell,  for  the  parties 
entitled  to  the  fund  in  defaalt  of  appointment,  argned 
that  the  will  of  Marsden  William  Lomax  must  be  read 
with  the  coilicil  iis  one  instrument ;  that  the  will  clearly 
■bowed  an  intention  to  give  the  1000/.  to  Mr.  Pearce  ; 
that  was  to  say,  a  contrary  intention  to  that  of  the  claim 
made  by  the  widow  under  the  codicil.  The  former 
dooament  purported  to  have  been  made  in  exercise  of 
the  original  power ;  and  therefore  the  latter  could  not  be 
said  to  appoint  the  1000/.  to  the  widow.  They  cited 
7  Will.  4,  c.  26,  8.  27 ; 
Mou  y.  Barter,  2  Sm.  &  G.  458. 

The  Master  of  the  Rolls. — I  am  oE  opinion 
that  Hrs.  Marsden  William  Lomax  is  entitled  to  the 
relief  prayed  for  by  the  petition.  There  is  a  distinction 
etween  this  case  and  that  of  Mots  v.  Barter.  In 
that  case  the  donee  of  a  power  of  appointment  of  a 
fund  by  a  deed  or  instrument  in  writing  to  be  legally 
executed,  appointed  part  of  the  fund  by  deed ; 
leating  the  other  part  subject  to  the  trusts  of  the 
deed  creating  the  power.  He  then  made  a  will  in 
general  terms,  bequeathing  his  property  "  not  other- 
wise eflectnally  disposed  of."  The  court  held  that  the 
will  did  not  operate  as  an  interference  with,  or  a 
"evocation  of,  the  trusts  originally  attaching  on 
ibe  appointed  property.  But  in  this  case  the 
will  and  the  codicil  of  Marsden  William  Lomax 
most  be  treated  as  one  instrument.  By  the  will, 
the  donee  of  the  power  appointed  the  lOOOiL  to 
Mr.  Pearce,  who,  however,  died  in  the  lifetime 
of  the  appointor.  By  the  codicil  the  appointor 
bequeathed  all  his  personal  estate  and  effects,  what- 
soever and  wheresoever,  to  his  wife.  That  includes 
everything  which  did  not  pass  under  the  appoint- 
ment by  the  will.  The  circumstance  of  the  appoint- 
ment and  the  residuary  gift  being  contained,  either 
in  the  same  document,  as  in  Spooner't  Tnuts,  or 
in  >  will  and  a  codicil  to  it,  as  in  the  present  case, 
does  not,  I  think,  affect  the  question.  I  cannot  assent 
to  the  argument  that,  because  the  will,  in  this  in- 
stance, showed  an  intention  to  appoint  the  fund  to 
some  one  who  was  not  the  legatee  under  the  codicil, 
therefore  the  bequest  in  the  codicil  did  not  carry 
the  fund  to  that  legatee.  Suppose  a  donee 
of  >  power  of  appointment  over  property  to 
exercise  that  power  in  snch  a  way  as  to  render 
the  appointment  obnoxious  to  the  Statutes  of  Mort- 
main, bnt  at  the  same  time  to  make  a  residuary 
gift  of  all  his  property  to  another  party,  say,  to 
A.  B.  ;  in  that  ease  A.  B.  would  take  all  the  properly, 
though  it  is  plain  that  there  was  originally  an  inten- 
tion that  the  improperly  appointed  portion  of  it  should 
go  to  some  one  else.  It  is  a  mis  of  this  court  that  a 
residuary  gift  of  all  a  testator's  property  includes  every- 
thing not  otherwise  disposed  of,  whether  such  undis- 
posed-of  property  falls  within  that  gift  by  reason  of  the 
will  containing  a  prior  disposition  which  was  either 
invalidwhen  made,orwbich  becomes  so  in  consequence  of 
subsequent  acts  or  events.  But,  in  truth,  I  think  that 
in  this  ease  1  see  an  express  intention  on  the  part  of 
the  appointor  to  deal  in  some  way  with  this  fund  for 
the  beneflt  of  his  widow;  for  the  bequest  of  the 
interest  and  dividends  on  it  in  the  codicil  seems  to  me 
to  have  been  made  because  there  might  have  been  a 
doubt  whether  the  appointment  of  the  1000/.  Consols 
in  the  will  affected  more  than  the  capital.  Upon  the 
whole,  I  am  of  opinion  that  the  widow  is  entitled  to 
the  fnnd  in  question. 

Solicitors,  While  and  Son. 


V.  0.   STUART'S    COUBT. 

BeportcU  by  Jasies  It.  Davtoaon,  Ksq.,  of  Ltncoln's-ton, 
Barristcr-at-Law. 


June  23  and  24. 

Da\ik8  t.  Davies. 

Parental  influence — G!/t  by  a  child  to  a  father  tet 

aside. 
Where  a  young  lady,  twenty-two  years  of  age, 
made  a  gift  of  about  a  third  of  her  property  to 
her  father,  and  the  father  admitted  that  he  was  then, 
tpith  her  consent,  acting  as  the  guardian  of  her 
affairs,  and  that  she  looked  up  to  him  with, 
implicit  confidence  as  the  only  relaliee  capaile 
of  protecting  and  assisting  her  ia  their  man- 
agement ;  tdlhough  he  denied  that  he  exercised 
any  influence  or  control  ocer  her,  the  gift  was  sit 
aside. 

In  April  1859  the  pit.  Jane  Davies,  wife  of  the  deft 
Joseph  Davies,  being  then  a  single  woman  about 
twenty-two  years  of  age,  became  entitled,  as  re- 
siduary legatee  under  the  will  of  Sarah  Davies,  to  pro- 
perty consisting  of  about  210/.  in  cash,  400/.  standing 
to  the  account  of  Sarah  Davies  in  the  National  Pro- 
vincial Bank  at  Aberystwith,  and  two  sums  of  305t 
and  375/.  standing  in  the  name  of  Sarah  Davies,  or 
of  her  late  husband. 

Shortly  after  Sarah  Davies's  death,  300/.,  part  of  the 
210/.  cash,  was  invested  in  the  purchase  of  a  leasehold 
hoiue  in  which  Thomas  Davies  was  then  living,  which 
was  assigned  to  Thomas  Davies,  and  of  which  he 
remained  in  possession  from  the  date  of  the  purchase 
in  Nov.  1859  until  Nov.  1861,  without  paying  any 
rent  to  the  pit 

On  the  SOth  May  1859,  the  sum  of  400C 
stock  was  transferred  to  the  aoconnt  of  Thomas 
Davies.  The  circnmstances  under  which  this  took 
place  were  alleged  by  the  pit.  to  be  as  follows: 
— Shortly  after  the  above  transaction  her  father 
suggested  to  her  that  it  would  be  expedient  for 
her  to  transfer  the  money  and  stock  bequeathed  to  her 
into  his  name  as  a  trustee.  The  pit  declined,  cut  a 
few  days  afterwards,  she  having  been  advised  to  leave 
Aberystwith  for  the  benefit  of  her  health,  her  fatlier 
told  her  that  before  leaving  she  had  better  go  to  the 
National  and  Provincial  Bank  to  draw  some  money  for 
her  travelling  expenses,  and  having  done  so  he  left  the 
house,  and  shortly  afterwards  returned  saying,  "  Mr. 
Jones  (the  cashier  of  the  bank  who  had  received  the 
dividends  on  the  stock)  will  be  in  the  bank  at  two 
o'clock,  and  yen  must  go  up  and  sign  some  papers  at 
that  time  to  change  the  stock  from  the  name  of 
Sarah  Davies  before  he  can  get  the  interest 
for  you."  By  these  representations  the  pit  was 
induced  to  go  with  her  father  to  the  bank  for 
the  purpose,  as  she  believed,  of  executing  doen- 
ments  to  enable  Mr.  Jones  to  receive  and  pay  to  her 
the  dividends  on  the  stock.  At  the  bank  Mr.  Jones 
endeavoured  to  prevail  on  her  to  transfer  the  moneys 
into  the  name  of  her  father,  bnt  the  pit  positively 
refused  to  direst  herself  of  her  property  in  the  manner 
proposed.  Mr.  Jones  afterwards  informed  the  pit. 
that  she  must,  in  order  to  transfer  the  said  moneys 
into  her  own  nune,  sign  some  eight  or  ten  documents 
whioh  were  placed  ^fore  her  by  him  for,  as  she 
believed;  that  purpose.  The  pit,  who  was  on  tlie 
point  of  leaving  Aberystwith  by  the  steamer,  had  not 
Ume  to  read  all,  bnt  she  read  the  first  three  or  four 
papers  which  were  plaeed  before  her,  and  which  pur- 
ported to  be  transfers  of  stock  into  her  own  name,  and 
concluding  that  the  others  were  to  the  same  effect,  she 
signed  them  all  without  having  the  purport  or  effect  of 
them  explained  to  her.  After  the  documents  were  all 
signed  Mr.  Jones  took  up  one  of  them  and  said,  "  By 
this  paper  yon.  have  signed  the  400/.  that  is  in  the 
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iMik  for  jtat  father,"  and  be  delifered  over  the  paper 
Is  Thot.  Darie*. 

In  Sept.  1859,  previons  to  the  pit.'s  marriage 
with  the  deft.  JoM|>h  UaTies,  articles  ot  settlement  wen 
eneated,  the  effect  of  which  was  to  give  an  estate  in 
the  plt.'a  property  to  her  hoaband  and  herself 
duing  their  joint  Urea,  and  after  the  decease  of 
either  to  the  children  of  the  marriage.  This  the  pit. 
tUtgti  was  coDtrar;  to  her  inatroctions,  inasmnch  as 
the  income  of  her  property  was  placed  entirely  under 
the  control  of  her  husband  during  their  joint  lires, 
•ad  DO  prorisioa  whatever  was  made  for  her  in  the 
•rat  of  her  anrviviug  her  husband.  She  aslied  to 
btv*  the  MttJement  leformed  aocordinglj.  Joseph,  her 
bBstnad,  had  oompoonded  with  his  creditors,  and  the 
tcgitees  to  whom  he  had  assigned  all  his  property  for 
thtir  beoefit  ir«t«  by  amendment  made  parties  to  the 
nit. 

The  pit.  by  her  bill,  filed  in  Jan.  1 862,  sought  ts  set 
■ide  the  two  fint-mentioned  transactions,  and  prayed 
a  dedaration  that  she  was  entitled  to  have  the  bonse 
and  premises  bonght  with  the  200L,  and  also  the 
above-named  sum  of  400/.,  assured,  or  certain  houses 
vbich  had  been  purchased  by  Thomas  Davies  with  the 
same  sum  of  400/.,  assigned,  in  oonfoimity  with  the 
settlement  aa  reformed. 

The  deft.,  Tbomaa  Daviea,  by  his  answer,  alleged  that 
Sirah  Davies  had,  shortly  before  her  death,  informed 
bit  wife  of  her  having  the  mun  of  210/.  in  the 
boose,  and  had  desired  her  to  take  it  after  her 
death  u  an  acknowledgment  of  her  attention. 
He  therefore  considered  this  snm  as  his  wife's, 
•ad  for  that  reason  thonght  himself  entitled  to 
the  bouse  and  cottage  purchased  with  it.  He 
admitted,  however,  that  his  daughter  had  never 
•eqnieeced  in  this  view,  and  that  she  always  con- 
•idered  the  mooey  as  hen.  The  plt.'8  name  had  at 
first  been  inserted  as  purchaser  in  the  asngnment  of 
the  leaseholds,  bat  it  was  afterwards  changed  for  her 
frtbar's,  by  bis  direction,  but  without  the  plt.'s  know- 
Uige.  He  now  admitted  that  the  gift  of  210/.  was 
iacomplete,  and  consented  te  give  np  the  leaseholds. 

With  respect  to  the  400/.,  the  deft,  insisted  that 
the  pic.  had  repeatedly  expressed  her  intention  of 
nakiog  a  gift  to  him ;  that  she  met  Mr.  Jones,  and 
signed  the  transfer  for  the  pnrpose  of  carrying  that 
intention  into  effect,  and  that  she  had  afterwards  ez- 
prtssed  her  satisfaction  at  having  done  so. 

To  the  reformation  of  the  settlement  no  oppomtion 
«u  offered. 

The  deft.  Thomas  Davies,  by  his  answer,  admitted 
that  he  assumed  the  guardianship  of  his  danghter'a 
afftin  with  her  consent,  and  said  that  she  looked  np  to 
him  with  implicit  confidence  as  the  only  relative  who 
*>•  in  a  position  to  protect  and  assist  her. 

UaUfu,  Q.  C.  and  0.  Morgan,  for  the  pit ,  sub- 
mitted that  the  alleged  gift  was  void,  on  the  ground  of 
pwental  inflaence,  and  cited 

Archtr  T.  Budion,  7  Beav.  551 ; 
Bogkton  T.  Uoghton,  15  Beav.  278 ; 
ITrigkt  T.  Vm(Urplank,  8  De  O.  H.  &  0.  133. 
Aoooa,  Q.  C.  and  Piggott  supported  the  transaction 
as  belai;  a  deliberate  and  irrevocable  disposition. 
RodwtU  appeared  for  the  deft.  Joseph  Davies. 
EUtrion  for  the  trustees. 

The  V1CE-CHAKCELI.0B. — The  mun  question  is  as 
to  the  validity  of  the  transaction  by  which  the  defi. 
Thomas  Davies  obtained  possession  of  the  400/. 
from  his  daughter,  and  he  insists  that  that  som  of 
VXU.,  which  was  in  a  bank  at  interest  at  the  time  of 
the  transaction,  became  his  property  by  a  gift  of  it 
from  his  daughter  the  pit.  There  are  certain 
rtlatioos  existing  between  persons  which,  where  any 
(■•nsactions  of  the  natnre  of  a  gift  are  alleged  to  have 
taken  place  between  them,  induce  this  court  always  to 
"oU  that  a  gift  is  invalid  on  account  of  lh«  inflaence 


arising    from    those    relations,  unless    it   be    shown 
in    the  clearest  and   most  unequivocal    manner  that 
the  influence  of  those  relations  did  not  subsist  at  the 
time  of  the  gift,  and  that  is  done  upon  grounds  of  public 
policy  which  have  been  repeatedly  explained  and  ex- 
pounded.    Upon  the  ground  of  public  policy  alone  the 
existence  of  the  relation   which  creates  the  influence 
most  of  itself  annul  the  gift,  unless  it  can  be  shown 
that  the  transaction  was  wholly  free  from   that  in- 
fluence.    Freedom  from  the  pressure  of  influence  can 
be  shown  in  nuny  ways ;  for  example,  that  there  had 
been  a  long-continued  intention,  often  expressed,   to 
make  a  gift ;  or  that  the  donor  perfectly  understood  the 
nature  of  the  transacUon,  and  that  he  had  resolved, 
perhaps  by  the  advice  of  nuhiassed  friends,  to  make  tha 
gift.    In  all  oases  where  gifts  have  been  supported  it 
has  been  shown  that  nothing  equivocal  remained  in 
refeience  to  the  existence  of  the  relation.     But  in  this 
case  the  deft.,  the  father,  states  the  circamstances  under 
which  he  stood  to  the  pit.  his  daughter,  and  those 
circumstances  show  that  the  Influence  arising  from  the 
relation  of  parent  and  child  was  subsisting  in  full  force 
at  the  time  of  the  transaction.     The  relation  of  guar- 
dian and  ward,  and  the  relation  of  parent  and  child, 
are  here  exhibited  in  th4r  most  important   points. 
The  father,  in    his   answer,  dUtinctly  states   that   he 
believes    that    in  the   months   of    April,    May    and 
June  1859,  and  nutil   the  marriage  of  the   pit.,   he 
being  the  father  of  the  pit.,  assumed  with  her  consent 
the  guardianship  or  direction  of  the  plt/s  affairs  and 
properly,  and  that  the  pit.  looked  np  to  him  with  im- 
plicit confidence  as  the  only  relative  she  had,  who  was 
of  an  age  or  in  a  position  to  protect  and  assist  her  in 
the  management  thereof.     Bot  he  denies  that  he  by 
the   means    in   the  bill    mentioned,  or   by  any  other 
means,  or  in  fact,  acquired  or  exercised  the  most  com- 
plete influence  and  control  over  the  pit.,  or  a  complete 
influence   and  control    over  her.    It  is  impossible  to 
state  more  strongly  and  distinctly  the  existence  of  the 
inflaence  arising  from  the  relation,  and  its  existence  at 
the  very  time  when  the  transaction  was  entered  into. 
The  deft,  states  that  the  pit.  implieitly  confided  in  his 
assuming  the  direction   of    the   management  of    her 
property.     Then  what  do  I  find?     That  at  the  very 
time  of  this  alleged  gift  of  the  400/.  being  made,  the 
deft,  had  been  dealing  with  the  snm  of  200/.  in  a  way 
which,  taking  his  own  acoonnt  of  all  that  was  done, 
cannot  be  considered  as  proper,  or  as  showing  that  he 
had  discharged  the  daty  which  he  undertook  to  dis- 
charge towards  his  child.      The  deft,    said   he  con- 
sidered    the     200/.    to     be     his     wife's     property, 
though  he  knew  that  his   daughter  claimed  it;    and 
he    also   states    in  various  paragraphs  in  his  answer, 
which     relate      to    his     conduct     in     reference     to 
the  200/.,    that  his  daughter  considered  the  money 
was  her  own ;    that  she  ubjected  to  a  receipt  for  it 
being  drawn  np  in  his  name,  and  that  she  wished  tha 
property,  which  she  knew  had  been  purchased  with  the 
money,  to  be  assigned  to  her  in  her  own  name.    All 
that   is  stated  by  the  deft,  in  his  answer ;  and  what 
does  he  say  about  the  conveyance  of  the  property  t 
That   his  solicitor  bad,  by  his  instructions,  when  ha 
paiJ  the  said  purchase-money  to  the  vendor,  prepared  a 
draft   assignment  of  the  said   leasehold    house    and 
premises,  and  of  a  small  tenement  adjoining  thereto, 
and  thit  such  boose,  tenement  and  premises  were,  by 
his  instructions,  expressed  in  such  draft  to  b«  assigned 
to  the  pit.  for  the  residue  of  the  term  of  years  subsist- 
ing therein  |   but  considering  that  the  said  house  had 
been  purchased  with  his  wife's  money,  lie  instructed  his 
solicitor  to  alter  such  draft,  and  the  solicitor,  by  bis 
instructions,  altered  the  draft  by  inserting  his  name  in 
the  place  of  that  of  the  pit.  as  the  purchaser  under 
the  deed,  and  that  such  draft  was  altered  without  any 
instructions  from  the  pit.,  and  be  believed    without 
her  knowledge  or  consent.    That  was  a  transaction  by 
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a  father  in  whom  there  was  implicit  confidence  placed, 
acting  as  the  manager  of  bis  daughter's  property,  and 
that  was  the  wajr  in  which  he  discharged  his  duty. 
Now,  as  to  what  took  place  npon  the  30th  May — 
the  day   npon   which    the  gift   of    400L   was  made 
—there  is  a    con&ict  of  evidence    in    the   accoants 
friven   by   the  daughter,  by  the    father   and   by  Mr. 
Jones  who    prepared   the  instrument  which  is  called 
a  gift.     No  two  of  them  concur   in   their  testimony 
respecting    tliis    transaction.      The    father   says    his 
daughter  expressed  a  wish  to  give  part  of  her  property 
to  him  and  her  mother ;  and  what  is  a  very  strange 
thing  to  stale  as  liaving  been  part  of  the  conversation 
upon  tbe  subject,  that  his  daughter  asked  him  if  be 
would  be  satisfied  if  sbe  gave  him  4002.     That  is  a 
very  strange  statement  with  reference  to  a  transaction 
in  the  nature  of  a  gift,  which  slionld  be  voluntary. 
To  ask  whether  the  father  would  be  satisfied  with  400^ 
shows  a  state  of  mind  not  free  from  influence  and  con- 
trol to  the  extent  which  is  necessary  in  ea.«es  of  this 
kind.     Then  as  to  what  look  place  ot;  the  30tfa  May, 
when  tbe  deft,  went  out  eatly  in  the  morning ;    the 
inference  is,   that  be   went   to   see   Mr.   Jones,    the 
manager  of  the  bank,  respecting  the  transfer.     Mr. 
Jones's  account  is,  that  npon  the  morning  of  the  30th 
May   the  father  and  daughter  came  together  to  his 
private  residence,  and  that  the  daugliter  expressed  an 
intention  of  making  a  gift  of  400/.,  and  suid  she  had 
come    to    ask     if   it    could    be    done.      The    father 
states  the  same  thing,  and  that  such  was  tbe  abject  of 
his  going  to  tbe  bank.     The  daughter  states  that  her 
father  went  to  tbe  bank  alone  previously.     Tbe  father 
states  that  he  did  not,  but  that  they  went  together, 
taking  with  them  the  deposit  receipts,  and  that  Mr. 
Jones    gave   instructions  as    to  how   the  transaction 
could    be  eSectually   carried  out.     This  ia   a  small 
matter  ;  but  in  the  evidence  of  the  daughter  she  states 
that  sba  originally  took  the  receipts  and  placed  them 
upon  ber  father's  desk,  and  after  having  had  her  atten  - 
tion  called  to  the  evidence  of  ihe  other  witnesses,  she 
denies  that    she    took    the    two    deposit   receipts  to 
the  bank,  or  handed  them   over  to   Mr.  Jones;  but 
she  says  she  left  them  in   the  desk  at  her  father's 
house,  and  cannot  state  by  whom  they  were  taken  lo 
bank.     It  is  beyond  a  doubt  that  at  the  bank  she 
was  told  that  she  ought  to  sign  ber  name,  in  order 
(,as  Mr.  Jones  stated)  to  make  an  effectual  gift ;  but 
her  own  statement  is  wholly  inconsistent  with  that. 
She  says,  she  was  told  by  her  father  that,  as  execu- 
trix, in  order  to  obtain  the  interest  on  the  moneys,  it 
would  be  necessary  that  the  name  in  which  they  stood 
should  be  changed,  and   that  tbe  moneys  should  be 
transferred  into  another  name.     Now,  looking  at  all 
the  circumstances  and  the  evidence  of  the  parties,  it 
seems  to  me  that  there  is  a  naturally  coherent  and 
consistent  story  told   on  the   part  of  the   daughter. 
The  pit.  states  that  when  Mr.  Jones  told  her  she  had 
signed  away  the  400L  to  her  father,  she  was  quite 
startled,  and  that  she  believed  that  what  bad  been  done 
coold  not  be  undone.       The  matter   was,  therefore, 
allowed  to  rest.     At  the  time  when  the  transaction  of 
this  gift  took  place,  the  influence  of  the  father  was  in 
full  force,  and  unless  it  can  be  proved  that  all  influ- 
«nce  was  removed,  the  gift  is  vitiated.      In    cases 
of  this  kind,  where  there  is  a  conflict  of  testimony, 
the   role   of  the   court   requires   that    the  evidence 
should  show,  in  the  clearest  and    most   unequivocal 
manner,  that  the  transaction  was  well  understood  by, 
•od  was  the  deliberate  and  voluntary  act  of,  the  person 
who  made  the  gift.     That  evidence  is  wanting  in  this 
case,  and  consequently  the  gift  is  one  which  cannot  be 
aost^ned.     I  cannot  leave  the  case  without  referring  to 
the  law  as  stated  by  Lord  Eldon  in  tbe  case  of  Batch 
T.  Batch,  9  Ves.  296.    Lord  Eldon,  upon  a  question  in 
reference  to  a  case  of  guardian  and  ward,  and  not  of 
parent  and  child,  said :  "  This  case  proves  the  wisdom 


of  the  court  in  saving  it  is  almost  impossible,  in  the 
course    of     the    connection    of  guardian  and  ward, 
attorney  and  client,  trustee  and  catui  que  tnut,  that  a 
transaction  shall  stand  purporting  to  be  bounty  for  the 
execution  of   antecedent  duty.     There  may  not  be  a 
more  moral  act,  one  that  would  do  more  credit  to  a 
young  man   be;>inning  the  world,  or  afford  a  better 
omen  for  the  future,  than  if  a  trustee  having  done  his 
duty,  the  cettui  que  tnut,  taking  it  into  his  fair,  serious 
and  well-informed  consideration,  were  to  do  an  act  of 
bonnly    like    this.    But    the    court  cannot  pennit  it 
except  quite  satisfied  that  the  act  is  of  that  nature, 
for  the  reason  often  given ;  and  recollecting  that  io 
discussing  whether  it  is  an  act  of  rational  consideratiog, 
an  act  of  pure  volition  uninfluenced,  that  inquiry  is  ao 
easily  baffled  in  a  court  of  justice,  that  instead  of  the 
spontaneons  act  of  a  friend  uninfluenced,  it  may  be  the 
impulse  of  a  mind  misled  by  undue  kindness  or  foiced 
by  oppression."    The  doctrine  of  the  court  cannot  be 
more  clearly  stated  than  m  that  case.    There  is  want- 
ing, in  this  case,  that  degree  of  evidence  which  would 
show  the  removal  of  all  influence  on  tbe  part  of  tbe 
father,  and  that  alone  vitiates  the  gift  to  him,  and  he 
cannot  be  allowed  to  retain  the  iOoL     There  will  be  a 
declaration  to  that  efiect,  and  that  the  deft.  Thomas 
Davies  must  pay  the  costs  of  the  suit,  excepting  so  fir 
as  they  would  be  increased  by  a  reformation  of  tbe 
settlement.     Declare   that  the  gifts  of  the  sums  of 
200/.  and  400/L  to  the  deft.  Thomas  Davies  are  invalid, 
and   that  he  is  bound   to  repay  those  snms  to  tbe 
trustees    of  the  settlement ;    that  the  settlement  be 
rectified  as  prayed,  by  conveying  the  property  of  the 
pit.  to  trustees  in  trust  for  her  separate  use  for  ber 
life,  without  power  of  anticipation,   with  immediate 
remainder  for  ber  children ;    that  the  deft.  Thomas 
Davies  do  pay  all  costs  of  the  suit,  excepting  so  farts 
they  relate  to  tbe  rectification  of  the  settlement,  and 
that  he  account  for  the  rents  received  by  him,  and  be 
allowed  40/.  for  improvements. 

Solicitors  for  tbe  pit.,   /ones  and  Starling,  agents 
for  R.  J.  Cathcarl,  Newport. 

Solicitor  for  tbe  deft.  T.  Davies,  Edward  Batdet, 
agent  for  W.  H.  n<ma»,  Aberystwitb. 


V.  C.  WOOD'S   COTTKT. 

Reported  \>j  W.  R.  Bix\ct  and  Edwaud  Llotin  Ksqa, 
Barristers-at-Law. 

Taeiday,  June  2. 

Gilbert  v.  Lbwis. 

Married     woman — Separate    estate — Bankruptcf— 

Fraud — Parties. 
A  testator  gave  and  bequeathed  to  hie  mfe  aU  his  rm' 

and  personal  estate  "/or  her  sole  use  and  benefl:' 
Held,  that  these  words  alone  did  not  give  to  Ihe  mfi 

a  separate  estate  in  testator's  properlg. 
A  hankrvpt,  hy  fraud  committed  be/ore  his  hanknplci, 
acquired  property    which  passed  to  his  assignees- 
He  was  made  deft,  to  a  suit  for  setting  aside  tke 
fraudulent  transaction.     Tlie  bill  sought  discoverf 
from  him  as  incidental  to  the  relief  prayed: 
Held,  on  demurrer  by  him,  that  he  could  not  be  com- 
pelled to  answer  at  lo  the  discovery,  not  ba»g* 
necessary  pcaly  at  to  the  relief  sought  by  IheUU. 
Demurrer. 

This  was  a  b'lll  filed  by  Sophia  Gilbert,  the  wife  «i 
a  deft.  William  Henry  Gilbert,  by  her  next  friend, 
against  tbe  defts.,  praying  that  certain  deeds,  after 
stated,  might  be  declared  to  be  fraudulent  and  void, 
and  ought  to  be  set  aside,  and  might  be  delivered  up  lo 
be  cancelled,  or  that  tbe  defts.  Lewis,  Graham  and 
Hunter  might  be  decreed  to  reassign  the  hereditaments 
therein  mentioned  to  pit.  for  the  residue  of  a  term  « 
2000  years  free  from  an  annuity ;  that  pit  might  be 
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kt  into  {xnaessioo;  that  deft.  Hunter  might  be 
decreed  to  delinr  op  to  the  pit.  the  deedi  relating  to 
mch  bereditameDts  and  pnouiiea ;  for  pa/ment  of 
owt*,  and  for  further  relief. 

The  bill  stated  the  following  circumstances : — Geo. 
Pbilip  Bradley,  the  former  husband  of  the  pit.,  being 
entitled  in  remainder  expectant  on  the  decease  of  his 
mother  Phoebe  Bradley,  who  died  in  1846,  to  certain 
freehold  property  at  Kingswinford,  in  ^ufibrdsbire,  by 
bis  will  dated  in  the  year  1842,  gate  all  his  real  and 
personal  estate  to  his  wife,  the  pit.,  "  for  her  sole  use 
sod  benefit."  He  died  in  1843.  Some  time  after- 
wards the  deft.  John  Honter,  who  had  since  become 
bankmpt,  entered  into  possession  of  the  property, 
having  as  was  alleged  by  himself  and  bis  assignees, 
become  entitled  thereto  under  the  following  deeds. 

By  an  iodentnre  dated  the  22nd  March  1828,  Mr. 
Bradley  and  G.  P.  Bradley,  being  entitled  in  equal 
sbsra  to  tbe  remainder  in  question,  granted  to  B.  S. 
Hele  an  annuity  of  \00L  determinable  on  lires  secured 
by  a  term  of  2000  years,  with  full  powers  of  sale  in 
default  of  payment. 

By  an  indentnre  of  the  2nd  Aug.  1837  the  annuity 
was  sasigned  to  tbe  then  Earl  of  Strathmore,  in  con- 
adention  of  2000/.,  enbject  to  tbe  right  of  repurchase, 
sad  the  term  was  assigned  to  Hunter  determinable  on 
tbe  repnrchase. 

By  an  indenture  of  the  4th  Aug.  1837,  the  term 
was,  under  the  power  contained  in  tbe  deed  of  1828, 
sold  and  asoignwl  to  George  B.  Elkington  absolutely. 

By  an  indentore  indoned  on  said  last-mentioned 
ted,  and  dated  5th  April  1841,  after  reciting  that  the 
porrhiss  money  paid  by  Elkington  was  At  proper 
Bontys  of  John  Hauler,  and  that  Elkington  was  a 
trustee  for  him,  the  term  was  aasigned  to  Hunter 
abaolntely. 

The  bill  then  charged  that  tbe  transaction  was  a 
frandnlent  transaction,  on  tbe  part  of  Hunter,  to 
obtain  aajd  hereditaments  without  payment  of  tbe 
nine  theroof ;  that  said  deeds  were  fraudulent  and 
Toid,  and  «o^t  to  be  act  aside  and  cancelled;  that 
the  deed  of  1828  was  made  without  consideration,  and 
that  tbe  pretended  consideration  therein  mentioned  did 
Dot  in  fact  pass,  and  that  tbe  aaid  deed  was  really 
nude  for  Hunter's  bene6t,  and  was  fraudulently  con- 
trired  by  him ;  that  the  assignment  and  transfer  of 
1847  were  frandulent  and  merely  colourable,  and  the 
sale  was  in  equity  a  sale  by  a  mortgagee,  with  a 
power  of  aale  to  himself ;  that  Hunter  acted  as  the 
attorney  and  solicitor  of  the  Bradleys  in  tbe  prepara- 
tion and  execution  of  the  deed  of  1838,  and  that  all 
the  parties  interested  under  the  sereral  deeds  were  his 
clients,  and  acted  under  his  influence  and  for  his 
benefit ;  that  Hunter,  as  such  attorney  and  solicitor  of 
tlie  Bradleys,  obtained  possession  of  tbe  title-deeds, 
sod  that  same  were  then  in  bis  custody  and  power ; 
that  deft.  Hunter  was  adjudicated  a  bankrupt  on  the 
29tb  Oct.  1861,  and  that  defts.  Lewis  and  Graham 
were  hia  assignees ;  that  deft.  Hunter  alleged  that  there 
would  be  a  large  surplus  coming  to  him  nnder  his 
bankruptcy,  after  payment  in  full  of  all  his  creditors, 
and  be  insisted,  and  Lewis  and  Graham  admitted,  that 
for  this  and  other  reasons  the  term  in  said  heradita- 
■neota  was  not  vested  in  Lewis  and  Graham  as  the 
assigDeee  of  Hunter  ;  that  Hunter  had  retained  pos- 
session of  said  premises  until  the  appointment  of 
assignees,  shortly  after  which  Lewis  and  Graham  had 
entered  into  and  continued  in  possession. 

Tbe  deft.  Hunter  filed  a  demurrer.  It  demurred  to 
the  whole  relief  sought  by  the  bill  except  tbe  delireiy 
up  of  tbe  deeds,  and  as  to  this  part  of  the  bill  he 
answered  by  denying  poesession  of  them. 

Soil,  Q.G.  and  Dicienton,  in  support  of  the  de- 
murrer, contended  thst  Hunter  was  not  a  proper  party 
tsthebiU.    They  cited 

B€mJUd  T.  Solomom,  9  Ves.  77; 


Lloyd  r.  Lander,  5  Madd.  282  ; 

CoUint  T.  Shirlei/,  1  R.  &  M.  638  ; 

Rochford  v.  Battertbg,  2  H.  L.  Cas.  388 ; 
WhUworlh  t.  J)avi$,  1  Ves.  &  B.  545. 
Oijard,  Q.  C.  and  Heilly,  for  the  bill,  cited 

Mackaorth  t.  Afarshall,  3  Sim.  368 ; 

King  t.  Martin,  2  Ves.  jun.  641  ; 

TaUm  T.  Uugkes,  7  lb.  287  ; 

L»  Texier  t.  The  Margravine  of  Anmaeh,  1 5 
lb.  159; 

Pbiamter  w.  ,Vajf,  1  Ves.  sen.  426 ; 

JOaUon  T.  ffayttr,  7  Beiv.  313 ;  s.c.  3  De  G.  M. 
&  G.  817  i 

Boji$e  T.  JiotAoroygk,  Kay,  7 1  ; 

Pbmbt  T.  riimie,  4  You.  &  C.  349. 
The  Vick-Chancellob  said  he  had  been  osrefully 
consideiing  the  case,  and  he  thought  it  one  in  which 
tbe  demurrer  shonid  be  allowed.  First,  as  regards  the 
bankrupt,  no  bill  can  be  sustained  against  him  for 
the  purpose  of  relief,  because  all  his  interest  passes  to 
his  assignees ;  but  it  is  said  he  may  be  made  a  party 
for  the  purpose  of  disoorery.  In  Whiivmrth  r.  Dam$ 
it  was  considered  doubtful  whether  the  caae  of  a  bank- 
rupt constituted  an  exception  to  the  general  rule  that 
a  mere  witneas  baring  no  intereet  ought  to  be  a  party  ; 
but  it  is  tuneceasory  to  consider  it  here,  beeaose, 
whether  he  conld  or  could  not  be  made  a  party  for  th* 
purpose  of  diseoTery,  there  can  be  no  right  to  the 
relief  prayed  against  him.  Then  comes  the  question 
which  is  mofe  material,  whether,  baring  been  charged 
with  fraud  which  will  affect  the  estate  rested  in  him 
anterior  to  the  bankruptcy,  he  can  now  be  made  • 
party,  as  an  accomplice  in  the  fraud,  for  tbe  porpoee  of 
fixing  him  with  costs.  The  only  authority  cited  on 
that  point  is  King  t,  Martin,  in  which  the  fraud  was 
alleged  to  be  between  the  bankrupt  and  bis  sssignees, 
the  bankruptcy  itself  being  fraudulent.  That  oorne* 
nithin  tbe  principle  of  a  host  of  other  cases  which 
might  be  cited,  deciding  that  where  two  or 
three  persons  coDCur  in  a  fraud,  no  one  of 
them  can  escape  being  made  a  party  to  the  suit 
and  being  liable  to  costs,  by  saying  that  he  derired 
no  benefit  from  the  fraud,  and  only  gratuitonslj 
assisted  in  procuring  a  fraudulent  benefit  to  another. 
A  party  caunot  defend  himself  on  that  ground,  but  he 
may  be  made  a  party  for  the  purpuse  of  making  him 
pay  costs.  A  distinction  u  rery  rationally  drawn, 
although  it  is  but  a  dtCwn,  in  L%<f  t.  Landtr, 
between  the  case  of  a  fraud  committed  by  the  bankrupt 
as  an  agent  taking  no  benefit  wbaterer,  and  being 
brought  before  the  court  in  order  to  answer  for  costs, 
and  the  case  of  a  person'  who  has  committed  a  fraud 
of  which  he  takes  the  sole  benefit,  and  then  tbe  whole 
interest  in  his  esUte,  by  rirtue  of  the  operation  of  the 
bankruptcy  lawa,  passes  to  his  sssignees.  The  ques- 
tion then  is,  whether,  he  baring  committed  a  fraud  for 
his  own  benefit,  the  pit.  can,  when  it  comes  to  a  hear- 
ing, split  her  rights  and  deal  with  the  bankrupt, 
irrespectire  of  the  assignees,  in  refetenoe  to  the  rights 
which  will  pass  tJtra  the  bankruptcy,  and  in  respect  of 
which  she  has  remedies  against  him.  The  only  ease 
approximating  to  an  anthority  is  Machcorth  y.  Mar- 
thall,  but  tbe  judgment  then  is  giren  in  such  an 
unsatisfactory  manner  that  it  is  impossible  to  concur 
in  the  ressons  alleged.  They  were  not  the  reasons 
urged  in  the  argument  by  the  counsel  adrerse 
to  the  plea,  and  which  are  now  urged  by  Mr. 
Giffard.  It  is  not  said  by  the  V.  0.  that,  the 
bankrupt  baring  committed  a  fraud,  that  fraud  is  to 
be  split  and  serered  from  the  benefit  that  he  derired 
from  it,  and  he  is  to  be  made  a  party  in  respect  of 
the  costs  on  account  of  the  fraud  committed  by 
him  anterior  to  his  bsnkraptcy ;  but  certain  persons, 
defts.  in  tbe  suit,  had  Uken  the  bills  of  exchange  which 
were  the  subject-matter  of  the  snit,  and  held  them  in 
their  hands,  saying  thsy  held  by  way  of  security,  but 
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aabject  to  their  security  tliey  helJ  for  the  beneKt  of 
Mamhall,  the  bankrupt,  and  the  V.  C.  uys  Marthall  is 
a  necessary  party  in  respect  of  )iis  interest  in  the  bills. 
But,  according  to  the  plea,  that  interest  was  in  the 
assignees,  and  therefore  the  assignees  would  be  the 
persons  to  represent  that  interest,  and  if  the  pit.  esta- 
blished his  right  against  them,  of  course  the  holders  of 
the  bills  would  have  to  hand  them  over.  The  case  Is 
put  on  a  footing  which  I  am  quite  unable  to  follow. 
I  cannr>t  regard  it  as  a  decision  that  a  person  com- 
mitting a  fraud  anterior  to  bankruptcy  may  afterwards 
be  brought  before  the  court  for  the  sole  purpose  of 
fixing  him  with  costs.  In  the  present  case  the  bank- 
rupt, as  it  is  alleged,  concurred  with  others  and  ob- 
tained a  bene6t  by  that  fraud,  which  benefit  is  now 
▼ested  in  the  assignees,  and  the  assignees,  choosing  to 
stand  or  fall  by  the  transaction,  will  either  surrender 
the  property  or  make  such  compensation  out  of  the 
estate  as  mar  be  necessary.  If  they  insist  on  holding 
it,  they  will  hold  It  at  their  own  risk,  and  subject  them- 
selves to  costs  if  they  should  fail  to  establish  their  right. 
There  is  no  charge  in  the  bill  that  since  the  bankruptcy 
he  assignees  aud  this  bankrupt  have  concurred  together 
in  frauduleatly  withholding  this  property  from  the  pU. 
If  there  had  been  snch  a  charge,  that  would  have 
brought  the  case  a  little  nearer  to  the  case  of  King  v. 
Martin ;  but  I  find  no  authority  for  saying  that  a 
bankrupt  who  has  committed  a  fnni  before  his  bank- 
ruptcy is,  on  that  ground  alone,  a  proper  party  to 
the  (nit.  Then,  ther«  was  another  point  which  was 
argued,  as  to  the  possession  of  the  deeds.  I  was  a 
good  deal  struck  with  the  fact  that,  while  the 
pleader  has  thought  it  necessary  to  cover  by  the 
answer  that  part  of  the  bill  which  says  that  "  the 
four  deeds  herein  particularly  mentioned,  together  with 
other  documents  relating  to  the  indentures  aforesaid, 
•re  now  in  his  possession,  custody,  or  power,"  he  has 
not  thought  it  necessary  to  cover  that  part  relating  to 
the  general  possession  of  deeds  and  documents.  I  was 
rather  struck  with  tli»t,  because  it  would  seem  to  lead 
us  to  the  admission  that  be  has  got  those  documents 
in  bis  pouession  which  might  make  it  necessary  to 
retain  him  as  a  paity  for  the  purpose  of  the  suit.  I 
think,  however,  that  it  is  answered  by  the  observa- 
tion in  Uoydy.  Lander,  that  yon  must  distinguish 
between  the  special  deeds  which  are  charged  as  being 
those  to  which  the  fraud  refers,  and  which  may  or 
may  not  be  recovered  frum  him,  and  his  other  deeds. 
With  respect  to  that,  there  is  a  general  allegation  in 
the  bill  that,  as  solicitor  of  the  Bradleys,  be  obtained 
possession  of  the  deeds.  Whatever  he  obtained,  acting 
as  solicitor  of  the  Bradleys,  if  the  four  deeds  in 
question  onght  to  be  set  aside,  they  will  be  so,  and 
therefore  they  are  not  to  be  considered,  and  yon 
do  not  want  him  as  a  deft.  Of  course,  as  you 
file  your  bill  against  the  assignees,  you  have  nothing 
more  to  do  with  him ;  and  if  you  succeed  against  the 
assignees  he  is  only  holding  the  general  deedi{  as  the 
solicitor  of  the  Bradleys.  It  appears  to  me,  therefore, 
that  it  is  right  that  no  answer  should  be  put  in,  as 
they  were  simply  retained  by  him  as  the  solicitor  of 
the  Bradleys,  without  relation  at  all  to  the  four  deeds 
iu  question,  and  wholly  unconnected  with  the  alleged 
fraud.  As  to  the  four  deeds,  he  has  answered  (follow- 
ing the  snggestion  of  the  V.  C.  in  Uot/d  v.  Landar) 
that  there  might  be  some  special  averment  relating  to 
them  which  might  make  it  necessary  to  have  an 
answer.  Then  there  remains  this  question.  At  one 
time  it  struck  me  for  a  moment  that,  if  the  pit.  succeeds 
in  setting  aside  all  the  deeds,  the  bankrupt  will  be  a 
trustee  of  the  term ;  and  in  that  case  it  might  be  well 
held  that  the  term  being  a  trust  term  woiild  not  pass 
under  the  bankruptcy.  I  think,  however,  that  is  not 
the  proper  way  of  viewing  it,  because  yon  most  first 
set  aside  the  deeds.  When  yon  set  aside  the  deeds, 
he  is  umply  a  trustee ;  but  that  is  not  the  character  of 


the  relief  you  want  in  this  suit,  because  it  will 
then  be  determined  that  on  that  account  the  estate 
would  not  pass  to  the  assignees.  Bnt  it  has  been 
argued  here,  that  the  ground  on  which  it  does  not 
pass  to  the  assignees  is,  that  there  will  be  a  large 
surplus  after  payment  of  all  the  bankrupt's  debts,  and 
yon  must  take  the  whole  case  together.  It  is  alleged 
that  all  these  deeds  were  executed  by  which,  amongst 
other  things,  the  estate  has  been  sold  up,  and  the 
trust  of  the  term  has  been  vested  in  Hunter,  and  if  so 
it  must  in  his  assignees.  That  is  attempted  to  be  got 
over  in  this  way.  Hunter  says  there  will  be  a  large 
surplus.  He  alleges,  and  his  assignees  admit,  that 
for  that  and  other  reasons  (the  other  reasons  nut  being 
alleged)  the  term  in  the  hereditaments  is  not  vested 
in  them.  The  fact  of  there  being  a  surplus  is  not 
material.  The  averment  that  Hunt  claims  an 
interest  of  this  particniar  character  makes  the  bill 
absurd,  for  no  sach  interest  can  be  in  him. 
In  Plummer  v.  Way  and  Ballon  v.  Hayttr,  and  that 
class  of  cases,  it  was  decided  that  where  a  person 
claims  an  interest  which  he  will  not  disclose  iu  the 
subject-matter  of  the  suit,  it  is  necessary  to  make  him 
a  party  to  the  suit  in  order  that  yon  may  foioe  the 
discovery  from  him ;  but  no  case  has  been  cited  which 
bean  on  the  facts  stated  in  this  bill  in  which  the 
nature  of  the  interest  claimed  by  Hunter  is  staled. 
That  disposes  of  the  argument  raised  on  the  bills  of 
exchange,  and  the  possibility  of  setting  aside  this  deed 
hereafter  against  the  assignees,  in  which  case  it  may 
then  be  held  that  the  term,  being  a  trust  term,  has  not 
become  vested  in  them.  If  I  were  to  hold  that,  then 
in  every  case  in  which  it  was  sought  to  set  aside  a 
transaction  against  the  assignees  of  a  bankrupt,  the 
bankrupt  wodd  always  be  obliged  to  be  made  a  party, 
because  in  all  cases,  if  yon  succeed  in  setting  aside  the 
transaction,  there  would  be  a  resulting  trust  in  favour 
of  the  person  said  to  be  defrauded  by  the  bankrupt 
There  is  no  anthority  at  all  for  any  such  propositioa ; 
and  I  think,  therefore,  upon  all  these  grounds  the 
demurrer  must  be  allowed.  Demurrer  aUowed, 

Confirmed  on  appeal  to  the  L.  C. 

Saturday,  July  II. 

BOTD  V.  BOTD. 

Witt—Camtruetim — Portions  lo  children— Tru$l$  of 

'a  fund  hy  rrfertace  to  thote  of  a  prior  fund. 
In  catet  where  trutts  of  a  fund  are  declared  by  way 
of  reference  lo  the  trusts  of  a  prior  fund,  tuck 
limitaliom  ought  not  lo  be  to  construed  at  to  mul- 
tiply the  charget  which  had  been  made  on  tuch  prior 
fund, 
fyhere,  therefore,  A.  by  hit  will  bequeathed  to  trutiett 
a  considerable  turn  of  money  ta  trial  for  R.  B. 
during  hit  life,  after  hit  deceate  in  trust  lo  raise 
portioni  ofbOOOl.  each  for  the  younger  children  of 
R.  B.  at  t/terein  named,  witlt  gifit  over,  tubject  to 
these  charges,  and  he  also  bequeathed  one-fflh  of 
hit  reiiduary  pvrtonal  estate  upon  the  trusts  before 
declared  concerning  the  capital  sum  of  which  the 
dividends  were  given  to  R.  B.  for  life,  the  resi- 
duary personal  estate  being  of  very  coniideraile 
amount: 
Beld,  that  the  children  of  R.  B.  were  not  entitled  to 
double  porliont  of  50002.  each. 
This  was  a  petition  presented  in  a  suit  of  Boyd  v. 
Boyd,  which   had  been  instituted  for  the  porpoM  of 
administering    the    estate   of    Walter   Boyd,   lats  of 
Flaistow-lodge,  Kent,  and  the  petition  prayed  (amongst 
other  things)  that  i:  might  be  declared  that  certain 
persons    who    were    children   of  Robert   Boyd    wen 
entitled  to  dooble  portions  of  5000<.  each  nnder  the 
following  circumstances : — 

By  his  will,  dated  the  21st  Feb.  1833,  Walter  Boyd, 
the  testator  in  the  pleadings  named,  bequeathed  a  sum 
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of  187,9002.  to  trosttea  therein  namol,  with  th«  nsnal 
powers  of  ioTrstment,  and  to  paj  the  dindends  to  his 
son  Robert  Bojd  during  his  life  ;  and  after  his 
decease  upon  trost  to  raise  and  paj  oat  of  such  sum 
of  187,5001,,  and  the  stocks  and  funds  in  which 
nreated,  the  soms  of  5000^  for  each  ion  of  his 
sud  son  who  should  attain  twenty-one;  and  the 
like  Bom  to  each  of  the  danghters  who  should 
attain  that  age  or  many  with  consent,  with  the 
uaoal  powera  of  maintenance  and  education,  &o. ; 
and  be  declared  that  bis  said  trustees  were  to  stand 
poeseased  of  the  residoe  of  said  sum  of  187,500/. 
npoa  trust  for  Walter  Boyd  the  younger  for  life,  and 
then  upon  certain  trusts  therein  mentioned.  After  be- 
^ueatbiog  the  sum  of  14,000/.  to  each  of  his  fonr 
daugbtan,  in  addition  toaanm  of  16,000/L  gireo  to 
each  00  her  marriage,  be  dirided  the  residue  of  hia 
pemoal  estate  into  fire  eqnal  parts.  The  will  then 
proceeded  as  follows :  "  And  one  of  the  said  fire  parts 
shall  be  held  upon  snch  trusts,  and  nnder  and  subject 
to  such  powers  and  proTisions,  aa  are  hereinbefore  ex- 
pressed ionceming  the  said  sum  of  187,500/.,  and  the 
stocks,  funds  and  securities  in  which  the  same  may  be 
iarested,  or  such  of  the  said  trusts  and  proTisions  as 
shall  be  nibsisting  or  capable  of  taking  effect."  And 
the  testator  declared  that  the  remaining  four-fifib  parts 
of  the  laat-menliooed  residue  were  to  be  held  upon  the 
trusts  of  the  four  sereral  legacies  of  14,000/L  girtn  to 
his  said  fiAir  daughters. 

Testator  died  on  the  18tb  Sept.  1837,  and  Robert 
Soyd,  the  firat  Unant  for  life  of  the  sum  of  187,500/:, 
dinl  on  the  16th  Jan.  1863,  leering  hia  eldest  son 
Walter  (grandson  of  the  testator)  and  saren  yonager 
diildien  surrinng  him. 

The  question  raised  was,  whether  the  seven  younger 
^dren  of  Robert  Boyd  were  entitled  to  double  por- 
tieos  of  MHXK.  each  nnder  the  will  of  the  testator. 

Damiil,  Q.  0.  and  C.  Parke,  for  the  yonnger  chil- 
drto,  contended  that  they  were  so  entitled.  They 
eadearoored  to  draw  a  distinction  in  the  present  case 
from 

Bim^  r.  Taglar,  5  De  G.  M.  &  0.  577;  and 
atanUy  ▼.  ^bm/qr,  S  J.  &  H.  491;  7  L.  T.  Bep. 
K.  &  136. 

Ckofwum  BarUr  for  parties  in  the  same  interest. 

G^uxi,  Q.C.  and  FiUhugk  for  Walter  Boyd  the 
ddeataOB. 

WiUeod,  Q.  C  and  Ifalder  for  the  tmstees  of 
thewilL 

The  Vio-Chakckixob  said,  he  had  no  doubt  that 
the  present  case  must  be  goTemed  by  the  decision  of 
Lord  Cranworth  in  the  case  of  Bindlt  r.  Taglor. 
Indeed,  there  were  additional  reasons  in  the  present 
case,  arising  from  a  consideration  of  the  scheme  of  the 
will,  why  the  principle  iuTohed  in  that  case  should  be 
oarried  out.  The  testator  was  making  a  provision  for 
his  family :  6rst,  he  roads  a  provision  for  his  son ;  he 
then  made  up  his  danghtere'  fortunes  to  30,000/.  each; 
and  then  he  divides  the  residue  cf  his  general  personal 
•state  into  five  eqnal  parts.  Aa  to  one-fifth  share 
thereof  be  bequeathed  it  by  leferense  to  the  former 
bequest  of  the  187,500/.  for  the  benefit  of  his  son  ; 
as  to  the  other  fonr-fiftbs,  he  gives  one  to  each  of  his  four 
daughters.  The  principle  laid  down  in  the  case  of  Sindlt 
T.  Tanflor  waa  this:  that  in  cases  where  trusts  are  de- 
clared by  way  of  reference  to  the  trusts  of  a  prior  fund, 
■Dch  limitationa  ought  not  to  be  so  construed  as  to 
multiply  the  charges  whirb  had  been  made  on  each 
prior  fond.  That  principle  was  precisely  applicable  to 
the  preaent  ease.  Here  the  tnuts  of  the  prior  fhnd 
wen  after  the  deoeaHe  of  Robert  Boyd  for  the  benefit  of 
Walter  Boyd,  subject  to  the  charges  for  the  younger 
diildren  of  Robert.  What  wen  thoee  charges  ?  SOOOt 
to  each.  The  residue  of  the  testator's  personal 
astate  wonld  therefore  be  held  upon  the  same  trusts 
as  Iha  residue  of  this  prior  fund.    The  younger  children  { 


of  Robert  were  not  entitled  to  double  portions  of  SOOO/. 
each.  Order,  onthit  /wint,  accordinglg. 

Solicitors,  Parht  and  Pollock ;  DomtUU  and  Co. 


Aug.  I  and  3. 
Salt  r.  Stakdish. 
Settled  ettattt — Mortgage — Joint  pover  of  appoint- 
ment— Suceessire  tenant*  for  life — Provito  at  to 
proportion  <(f  Uatnlilg — Charge  on  inktrilance. 
A  father  and  ton,  tucceuiae  tenanttfor  life  oftettled 
ettatei,  im  exerase  of  a  Joint  power  of  appointment 
given  them  by  the  deed  of  leltfement,  raited  15,000/. 
bg  mortgage  of  the  ettatet.  The  mortgage-deed 
contained  a  joint  and  leveral  covenant  by  the  mort- 
gagori  far  payment  of  the  debt,  and  a  provito 
firing,  at  between  ihemtelvet,  the  proportion  m 
vkick  each  vmu  to  be  liable  for  payment  of  interett 
and  prineipaL  By  a  deed  exeeuttd  two  dayt  after 
the  mortgage,  the  tettled  ettatet  were  vested  m 
trutleetf&r  a  term  of  MO  yeart  (determinable  on 
the  death  of  either  tenant  for  life),  upon  Iruetifor 
the  management  of  the  property,  to  pay  out  of  the 
rents  and  profits  annuities  and  interett  on  incmn- 
brancei,  and  to  accumulate  the  turplut  for  the 
purpose  of  paying  off  incnmbrancet,  and  ultimately 
for  the  tenanli  for  life  m  their  rupeotive  fro- 
portiont.  The  tnutees  of  the  deed  of  tettlemtnl 
were  notparties  to  either  of  thote  deedt: 
Beld,  that  the  effect  of  the  two  deedt  was  not  to 
exonerate  the  inheritanee  from  the  15,000/.,  and 
that,  upon  the  death  of  the  father,  a  fund  m  cetin, 
anting  from  aoeumulations,  was  payable  to  the  son  ' 
as  Aw  sole  legates. 

This  was  a  petition  raiuni;  the  question  whether 
successive  tenants  for  life  of  settled  estates  had, 
nnder  the  provisions  of  certain  mortgage-deeda  exe- 
cuted by  them,  exonerated  the  inheritanee  from  the 
charges  created  by  thoee  deeds,  so  as  to  make  them- 
selves personally  liable  for  the  amonnt  of  those 
ehaiges  in  the  respective  proportions  pointed  ont  by 
the  deeds. 

By  a  statutory  indentnre  of  release  of  the 
13th  Jan.  1845,  certain  sstates  in  Lancashire  were 
limited  to  trustees  to  such  uses  as  C.  Staodish 
and  C.  H.  Staodish  (his  eldest  son)  should  appoint, 
and  in  default  of  appointment,  and  subject  aa  to 
a  part  of  such  settled  estates  to  the  tnuts  of  a 
term  of  100  years,  to  the  us*  of  C.  Standish  for  life, 
with  nmainder  to  the  use  of  C.  H.  Standish  for  life,  . 
with  remainder  to  bis  fint  and  other  sons  in  tail,  with 
remaindera  over  in  strict  settlement.  The  trusts  of 
the  term  of  100  yeara  were  for  securing  an  annuity  of 
600/.  to  C.  H.  Standish  during  the  joint  lives  of  him- 
self and  hia  father.  By  three  several  indentures  of 
the  34th  Jan.,  the  ■24lh  Jan.  and  the  S7th  Jan.  in 
the  year  1845,  C.  Standish  and  C.  H.  Standish,  in 
exeroiae  of  their  joint  power  oi  appointment,  charged 
parte  of  the  settled  estates  with  sums  amounting  in 
the  aggregate  to  61,000/. 

By  an  indenture  of  the  Stb  July  1848,  made  be- 
tween C.  Standish  and  C.  H.  SUmlish  of  the  firat 
part,  0.  Barker  of  the  second  part  and  F.  J.  Presoott  and 
J.  Leigh  of  the  third  part  (to  which  the  trustees  of 
the  deed  of  1845  were  not  made  parties),  a  further 
sum  of  15,000/,  was  raised  on  mortgage  of  the  settled 
estates  by  C.  Standish  and  C.  U.  Sumuish,  nnder  their 
joint  power  of  appointment,  with  a  proviso  that  as 
between  C.  Standish  and  C.  U.  Standish,  bat  without 
picjudice  to  the  rights  of  the  mongsgee.^,  C,  Standish 
should  be  liable  to  the  payment  uf  300/.  a-ycar  as  the 
proportion  or  share  payable  by  him  of  the  interest  of 
the  15,000/:,  and  C.  H.  Standish  shtuM  be  liable  to  the 
payment  of  450/.  a-year  as  hia  proportion  of  interest 
on  that  aum,  and  that  C.  Sundiafa  amLjC.  H.  Stuidia*- 
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shonid  be  liable  to  pn;  the  15,000/.  itself,  in  the  lilie 
proportion. 

By  an  indentare  of  the  7th  Jalj  1848,  made  be- 
tween C.  Siandieh  and  C.  H.  Standish  of  the  first 
part,  the  trusters  of  the  term  of  100  years  of  the 
■econd  part,  Pmcott  and  Leigh  of  the  third  part,  and 
F.  C.  Standish  and  W.  Salt  of  the  fourth  part,  the 
Trhole  of  the  settled  estates,  including  those  comprised 
in  the  term  of  100  years  were  conveyed  Csubject  to 
the  existing  charges  upon  them)  to  F.  C.  Standish  and 
W.  Salt,  for  the  term  of  150  years,  if  C.  Standish  and 
C.  U.  Standish  shonid  so  long  lire,  upon  trusts  for  the 
general  management  of  the  estates,  for  keeping  down 
the  interest  on  the  mortgages  according  to  their  priori- 
ties, and  then  to  pay  an  annuity  of  2500/.  to  C. 
Standish,  and  of  1000/.  to  C.  H.  Standish,  and  to 
accumulate  and  invrst  the  surplus  rents  and  apply 
such  accumulated  investments  to  pay  olf  the  mortgage 
for  15,000/.,  and,  subject  to  these  trusts,  in  trust  for 
C.  Standish  and  C.  H.  Standish,  according  to  their 
teveral  interests. 

A  bill  was  filed  on  the  6tb  March  1854  by  W. 
Salt,  the  survivine  trustee  of  the  deed  of  the  7th  July 
1848,  for  the  purpose  of  having  the  trusts  of  that 
deed  administered  ;  nnd  on  the  I5;h  Dec.  in  the  same 
year  an  order  was  made  in  accordance  with  the 
prayer  of  the  bill.  Various  orders  were  from  time  to 
time  made  in  the  suit  during  the  lifetime  of  C.  Standish, 
who  died  on  the  lOth  June  1863,  having  by  his  will, 
dated  the  10th  April  1845,  made  C.  H.  Standish  his 
sole  legatee  and  executor. 

There  was  at  the  date  of  the  petition  a  sum  of 
5974/1  19<.  \0d.  Consols,  and  of  871  Ot.  Sd.  cash  in 
court,  arising  from  the  accamnlations  of  the  surplus 
rents,  and  the  petition,  presented  with  the  assent  of 
all  the  incambrancers  on  the  estates,  prayed  for  the 
payment  out  of  court  of  that  sum  to  or  for  the  benefit 
Rafter  taxation  and  payment  of  certain  costs)  of  the 
petitioiier  C.  H.  Standish,  nnd  that  the  trusts  of  the 
deed  of  the  7th  July  might  be  declared  to  be  deter- 
mined, and  the  petitioner  be  pat  in  possession  of  the 
■ettled  estates. 

Gijard,  Q.  C.  and  J.  T.  Humphry,  for  the  peti- 
tioner, contended  that  the  inheritance  was  not 
exonerated.  Tlie  deeds  of  the  5th  and  7th  July  were 
to  be  taken  together,  and  to  neither  of  them  were  the 
trustees  of  the  settlement  of  1845  parties,  while  the 
latter  of  the  two  deeds  expressly  bound  the  life-estates 
only  of  C  Standish  and  his  son.    They  cited 

Colj/eea-  r.  Counteu  of  Mulgravt,  2  Keen,  81. 
J.  Bateman,  for  a  mortgagee  of  the  life-estate  of 
C„  H.  Slandisb,  supported  the  same  view. 

Pigott,  for  the  mortgagees  of  the  inheritance, 
assented  to  the  payment  of  the  money  out  of  court. 

Rolt,  Q.C.  and  D.  P.  Croohe,  for  the  pit.  in  the  snit, 
pointed  oat  that  in  Colgear  f.  Countess  ofUtilgrave 
(vide  tup.)  the  trost  was  executory ;  here  it  was  a 
trust  executed  for  the  benefit  of  the  remtindennea. 
Bumphry,  in  reply,  referred  t«r 

Walwyn  v.  CouUs,  3  Sim.  14. 
Aug.  3. — The  Vice-Chascellob  said,  that  upon 
the  authority  of  Pulverto/t  v.  Palcertojt,  18  Ves. 
84,  and  Beef)  t.  Tonge,  9  Hare,  90,  the  present 
case  mast  be  distingaisbed  firom  those  relating  to 
voluntary  deeds.  The  two  deeds  of  July  1848  most 
be  looked  at  together,  and,  taking  them  in  this 
Tray,  (he  qaestion  was,  whether  the  arrangements 
contained  in  them  implied  an  intention  to  exonerate 
the  inheritance  from  the  payment  of  the  mortgage  of 
15,000/.  Certainly  no  such  intention  was  expressed 
in  either  of  the  deeds ;  on  the  other  band,  there  was 
in  the  deed  of  the  5tb  Jaly  a  oovenant  by  C. 
Standish  and  C.  H.  Standish  for  the  payment  of  this 
mortgage-debt;  now,  if  there  bad  not  been  such  a 
covenant  there  could  have  been  no  reason  for  stating 
the  proportions  in  which  they  were  respectively  to  Im 


liable  for  the  mortgage,  except  on  the  supposition  of  an 
intention  to  liberate  the  inheritance.  The  joint 
cavenant,  however,  rendered  necessary  the  inaertioo 
of  the  proviso.  Any  implication  of  intentioa  was 
farther  negatived  by  the  circumstance  that  the 
trastees  of  the  settlement  of  1845  were  not  parties 
to  the  deeds  of  1848.  The  intention  of  the  parties 
to  the  latter  deeds  was  not  to  enter  into  an/ 
arrangement  as  between  themselves  and  the  estate, 
but  as  between  themselves  only,  so  as  to  fairly  dis- 
tribute the  burden  on  the  inheritance  as  between  them- 
selves, as  successive  tenants  for  life,  but  not  to  imposa 
on  themselves  the  burden  ia  exoneration  of  the  in- 
heritance. The  order  would  be  prefaced  by  a  declar- 
ation that  the  deeds  of  the  5th  and  7th  July  were  net 
intended  to,  and  did  not,  exonerate  the  inheritance  from 
the  mortgage  for  15,000/. 

Solicitors  for  petitioner,  Barker,  Boater  and  Plate. 


(Common  lato  dtrnxtti. 


COUBT  OF  COIOtCON  BENCH. 

Reported  by  Danikl  Thom.vs  Kvaxs  and  W.  Mati>,  Esqrs., 
Barrlstera-at-Law. 

7A<ir«<%,  Nov.  6. 

Simmons  v.  Humble  asd  otrers. 

Statute  of  Fraudt—Contraet — Sah  of  good*— 

Acceptme»—a  Car.  2,  c  3. 
Certain  pockets  of  hops  toert  told  Jy  sample  ijr  tka 

salttmam  of  a  jotM-ttock  company,  who  acted  at 

agent  of  both  parties.     Afleraardt  the  rttpeetiie 

parties,  by  thar  agenti,  met,  compared  the  sample* 

of  the  hops  with    the  bulk,  weighed  the  pockett, 

and  adjusted  certain  aUowancei  in  respect  thereof. 

There  was  evidence  that   sampling  and  weighing 

convicted  the  transaction,  and  no  repudiation  wat 

admissible  aflentard* ; 
Held,  that  this  was  a  sufficient  acceptance  of  the  good* 

to  satisfy  the  reqwrement  of  sect.  11  of  the  StatuU 

of  Frauds,  29  Car.  2,  c.  3. 

this  cause  was  tried  before  Erie,  C.J.,  at  the 
sittings  in  Guildhall,  on  the  ISth  July:  verdict  for  the 
pit.  on  all  the  issues,  851/.  9s.  6(1,  with  leave  reserved 
for  the  defts.  to  move  to  enter  a  verdict  for  theroselvts, 
or  a  nonsuit. 

It  was  an  action  to  recover  damages  for  the  non- 
acceptance  of  a  quantity  of  hops  sold  by  pit.  to  defts. 
The  defts.  traversed  the  making  of  the  contract. 

It  appeared  at  the  trial  that  the  pit.  and  defts.  are 
bop  merchants,  carrying  on  business  respectively  in 
London  in  the  Borough.  In  Jan.  1862  the  pit. 
sold  to  defts.  176  pockets  of  hops,  through  one  Pas- 
cock  as  his  factor,  who  was  the  salesman  of  "  The  Hop 
Planters  Joint-Slock  Company."  The  following  sals- 
note  was  msde  oat  by  Peacodc : 

"Jan.  S9,  1862. 

"Messrs.  Humble  and  Co.  bought  of  the  Hop 
Planters  Joint-Stock  Company  176  pockets  hop* 
f Smith  1859),  st  58s.  ewt.  cssh." 

This  contract  note  was  not  signed.  It  was  ob- 
jected at  the  trial,  on  behalf  of  defts.,  that  thers  was 
no  contract  saffieient  to  satisfy  sect.  17  of  the  Statats 
of  Frauds. 

The  learned  judge,  however,  acting  on  the  snthority 
otDurell  v.  Evan*,  SI  L.  J.  337,  Ex. ;  7  L.  T.  Rep. 
N.  S.  97,  in  error,  ruled  otherwise,  bnt  gave  defl  kavs 
to  move  aa  already  stated. 

It  was  then  farther  contended,  on  behalf  of  the  pit., 
that  the  facts  disclosed  a  sa6Bcient  acceptance  of  tbs 
goods  to  take  the  case  out  of  the  statute.  It  wu 
shown  in  evidence  that  the  nsnal  coarse  in  sales  of 
hops  is  for  ths  parties  to  meet  and  ascertain  the  weight 
and  to  compare  simples  with  the  hoik  befign  tbs  day 
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«f  pajoMnt.  Here  the  purties  attended,  the  goods 
wen  »ei{:hed  and  compared  and  certain  allowances 
■ude.  [Ebu,  C.  J.^— a  witness  said  that  the 
ssmpliog  and  weighing  completed  the  transaction,  and 
ie  ncrer  Icoew  repndiation  afterwards.]  His  Lordship 
Mt  it  for  the  jnr;  to  say  whether  there  had  been  any 
aceepUnce  of  the  bops  by  the  defts.,  and  tbej  foand 
u  the  iffirmatiTe,  ^ving  the  damages  above  stated. 

Saaldas  now  moTed,  porsoant  to  leave  reserved,  to 
srt  aside  the  verdict,  and  enter  a  verdict  for  the  defu., 
<f  a  nonsuit.  He  contended,  first,  that  the  memo- 
nndom  of  the  oootract  was  not  safficient  to  satisfy  the 
17th  section  of  the  Statute  of  Fraads.  Secondly,  that 
then  was  no  evidence  of  acceptance  of  the  goods  so  as 
to  land  the  vendee.  He  endeavoured  to  distingaith 
«iis  ease  from  that  of  Durell  v.  Evaia  (ubi  supra), 
which  he  said  was  going  to  the  H.  of  L. 

WitxuMa,  J. — It  seems  to  me  that  it  is  not 
"fM^'aiy  to  consider  the  first  point  raised  by  Mr.  Haw- 
lins  io  tiiis  ease,  whether  there  was  a  safficient  memo- 
itsdnm  m  writing  to  satisfy  the  Statute  of  Frauds, 
l>ee«nio  it  become*  immaterial,  if  there  was  an  ae- 
«ptanoe  of  the  goods  sufficient  to  satisfy  the  statute. 
The  question  is,  was  there  a  misdirection  by  my 
leni  in  putting  it  for  the  jury  to  say  whether  there 
iad  been  an  acceptance  uf  the  hops  by  the  defts.? 
I  <m  dearly  of  opinion  there  was  no  misdirection.  The 
vendor  employed  a  warehoussman  as  bis  agent  to  con- 
dor the  sale.  He  accepted  the  hops  for  the  defts.  as 
(heir  agent,  and  held  them  on  their  behalf.  Then,  with 
nspect  to  the  acceptance,  the  question  is,  was  there  any 
eridence  of  it  to  go  to  the  jury,  on  which  they  might 
properly  be  directed  to  find  that  there  had  been  a  suf- 
fioent  acceptance  ?  I  think  there  was  evidence  to 
justify  the  verdict.  There  was  not  only  a  comparison 
of  tin  samples  with  the  bulk  but  also  a  weigh- 
K)g  of  the  hope  and  allowances  made  by  the  agents  of 
both  parties.  Furthermore,  there  was  the  statement 
■of  the  witness  that  sampling  and  weighing  always  com- 
pleted the  traosactiou,  and  that  he  never  knew  of  repu- 
<^«tioa  aflerwarda.  That,  in  my  opinion,  is  enongh ; 
the  verdict  will  therefore  not  be  disturbed. 

BrUES,  J. — I  am  of  the  same  opinion.  I  express 
no  opinion  as  to  the  binding  nature  of  the  sale-note ; 
wt,  as  to  the  acceptance  of  the  goods,  there  was  evi- 
<«x»  that  the  goods  were  sampled,  weighed  and  certain 
^lowanoee  made.  The  making  the  allowances  is  primi 
Jotti  evidence  that  the  goods  were  accepted,  for  they 
»n«  to  be  paid  for  minus  the  allowances.  Then  the 
*»»tme  requires  that  there  shall  have  been  a  receipt  of 
»if  goods.  Wore  the  goods  in  this  case  received  ?  I 
thmk  they  were.  The  moment  the  contract  was  made 
"•o  sgeot  between  the  parties  became  the  agent  of  the 
'•ndees  and  held  the  goods  for  them.  No  objection 
»M  made  at  the  trial  that  there  had  been  no  receipt, 
•»«  could  such  have  been  made  successfully. 

KuTDto,  J.  and  Eblb,  C.  J.  concurred. 

RaUrefattd, 

Jan.  17  and  20,  <md  July  6. 
Blasoo  r.  Flbtcrkb. 
S^  aad  tk^jmg— Damage  to  ttt$tl—Re-<klivay  of 

cargo  to  shipperi. 
lit  owner  of  goods  shipped  to  proceed  Io  a  fartign 
run  has  a  rigJU  to  hate  them  re-delivered  to  Kim 
"^  the  vessel,  iavimj  commenced  her  voyage, 
"Ms  with  a  Ustutervhenby  thegoods  are  damaged 
o  muA  that  they  eaimU  be  projltably  carried  to 
*M-  destination. 

This  anae  was  tiied  before  Willes,  J.,  at  the  last 

wmmer  assises  in  Liverpool. 

Dechuration.— The  first  count  sUted  that  on  the  3rd 

k*  '^'"   '^  cl>arter-party  was  made  by  and  between 

«  pit.  and  the  defts.,  and  which  said  charter-party  was 

"^  *  in  a  fertigi,  to  wit,  the  Spanish,  language,  and 


was  and  is  to  the  tenor  following,  that  is  to  say  (set- 
ting out  the  instrument  in  Spaniah);  and  snob  b«ing 
translated  into  the  English  langaage,  waa  and  is  as 
follows,  that  is  to  say :  "  Liverpool,  3rd  June  1861. 
It  is  mutually  agreed  between  Jooobo  Blasco,  captain 
of  the  good  ship  Primera  de  Torrevieja,  of  about  332 
tons,  classed  5-6  A.  Q.  1  for  three  years  in  Bureaa 
Veritas,  tinced,  being  tight,  staunch,  and  strong  of 
keel  and  sides,  and  every  way  fitted  for  the  voyage, 
and  with  all  the  necessary  papers  to  combine  the  pri- 
vileges of  the  Spanish  flag,  now  in  Liverpool,  and 
Messrs.  0.  H.  Fletcher  and  Co.,  merchants,  that— 
1.  The  captain  cedes  the  whole  of  the  ship  from 
stem  to  stern  for  the  exclusive  benefit  of  the 
charterers,  cargo  to  be  brought  to  and  taken  from 
alongside  the  vessel  at  charterers'  expense,  and  re- 
ceived at  the  port  of  discharge,  according  to  the  cus- 
tom of  the  place;  the  cargo  to  consist  of  licit  goods, 
including  powder,  in  the  river.  2.  The  stowing  of  the 
ship,  and  the  needful  for  this  to  be  done  by  captain  ia 
a  seamanly  style,  but  by  no  means  to  exceed  what  sbs 
can  reasonably  stow  and  carry  under  deck ;  the  cap- 
tain binds  himself  to  employ  charterers'  stevedore, 
paying  lOi^.  per  ton ;  but,  as  he  is  to  work  under  the 
inspection  of  the  captain,  charterers  are  not  answerable 
for  the  stowage.  3.  The  captain  to  sign  bills  of  lading 
as  soon  as  the  cargo  or  portion  is  delivered  alongside 
in  the  usual  and  customary  manner,  and  for  any 
freight  that  may  be  inserted  in  them  by  oharterers, 
and  it  may  be  the  dnty  of  the  mate  to  sign  a  receipt 
for  all  cargo  as  it  is  delivered  alongside  the  ship. 
4.  The  port  charges,  stowage,  customs  and  consular 
dispatches,  dock  charges  and  quarantine,  and  anj 
others  that  may  be  incurred  in  the  ports  of 
refuge,  loading  and  discharge,  to  be  for  account 
of  the  ship.  i.  The  averages  that  might  happen, 
no  matter  what,  to  be  arranged  according  to  the 
custom  of  the  reigning  laws;  the  captain  nor  bis 
agents  at  no  time  are  to  make  any  claims  against  the 
charterers  for  damages,  accidents,  or  misfortunes  that 
might  happen  to  the  ship  on  her  voyage.  6.  Thirty 
running  days  (Sunday  excepted)  to  be  allowed  the 
charterers  for  loading  the  ship,  to  commence  on  the 
day  the  " leal"  clears,  being  ready  to  reeuve  the  cargo; 
the  captain  to  advise  this  by  writing  to  the  cbarterots, 
and  to  expire  the  moment  the  dispatches  are  delivered 
to  the  captain,  or  advise  that  they  are  at  his  disposal ; 
3/.  per  day  over  and  above  the  said  days  to  he  paid 
captain  if  the  ship  be  not  sooner  dispatched.  7.  The 
captain  allows  a  brokerage  or  commission  of  5  per 
cent  on  the  freight  and  demurrage  as  soon  aa  this 
charter  is  signed.  8.  As  soon  as  the  ship  is  loaded 
and  dispatched  in  the  Custom-house  the  will  imme- 
diately sail,  and,  if  weather  permits,  proceed  to  Havanna 
without  touching  at  any  port  except  in  case  of  need, 
and  on  arrival  to  be  consigned  to  the  agents  of  the 
charterers  who  they  will  appoint,  paying  the  usual 
commission  in  and  out ;  the  captain  binds  himself  to 
take  500  tons  dead  weight,  or  freight  to  be  reduced  in 
proportion.  9.  On  the  right  and  true  delivery  of  the 
cargo,  the  charterers  will  pay  the  captain,  or  his  order, 
the  agreed  sum  of  10002.  and  no  more,  in  dis- 
charge of  all  rents  and  freight,  in  the  follow- 
ing manner :  the  captain  will  receive  the  bills  of 
lading  payable  in  the  port  of  discharge,  and  the 
balance  to  be  settled  here  in  the  usual  manner,  deduct- 
ing the  premium  of  insurance  on  the  amoimt.  10. 
The  captain  binds  himself  to  sail  as  soon  as  he  receives 
his  dispatches,  if  weather  permits  and  other  vessels 
sail,  or  allow  the  charterera  lOl.  per  day  for  that  delay, 
and  to  be  answerable  for  any  prejudice  that  may  arias 
from  that  delay.  II.  If  the  ship  be  detained  on 
account  of  bad  weather  after  all  the  lay  days  have  ex- 
pired, he  will  receive  cargo  on  board  in  the  meantime 
without  charging  any  demurrage.  For  the  punctual 
and  exact  fulfilment  of  this  charter  tbs-fsrties  ooo- 
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cerniU  bind  tbenuelTea  in  the  forfeited  amount 
equivalent  to  the  amount  of  freight,  in  case  either 
ahould  not  fnlBl  the  terma  of  this  charter.  In  faith 
and  testimony  this  present  is  signed  in  duplicate  in 
Liverpool,  /echa  ul  tupra.  This  agreement  will  only 
be  valid  if  the  existing  contract  for  Santanan  is 
annulled,  the  result  of  wliich  ia  to  be  known  to-day." 
Averment,  that  the  said  Messrs.  G.  and  H.  Fletcher 
auU  Co.  in  the  said  charter-party  mentioned  were  and 
are  the  defts.,  and  the  said  ship  was  duly  laden  with  a 
cargo  to  be  conveyed  therein  upon  the  suid  voyage  from 
Liverpool  to  Havanna,  and  the  defts.  delivered  to  the 
pit.,  and  he  received  from  them,  the  said  bills  of  lading 
of  the  said  ciirgo  payable  in  the  port  of  discharge, 
according  to  the  terms  of  the  said  charter-party ;  and 
the  said  ship,  being  laden  with  the  said  cargo,  sailed 
and  proceeded  on  the  said  voyage;  and  the  said 
abip,  while  proceeding  on  the  said  voyage  and  laden 
with  the  said  cargo,  by  and  through  the  perils  of 
the  seas,  became  and  was  greatly  damaged,  and  it 
became  and  was  necessary  that  the  said  damage 
to  the  said  ship  should  be  well  and  sufficiently  re- 
pured,  in  order  that  the  aaid  ship  might  further 
proceed  upon  and  complete  the  said  voyage,  and  that 
the  pit.  might  convey  and  deliver  the  said  cai^o  at  the 
|iort  of  ducbarge  as  aforesaid;  and  that  the  pit. 
always  was  ready  and  willing  to  procure  the  said  ship 
to  well  and  sofficiently  repaired  within  a  reasonable 
time  in  that  behalf,  and  to  have  the  said  ship  further 
proceed  upon  and  complete  the  said  voyage,  and  to 
convey  the  said  cargo  in  the  aaid  ship  to  and  to  da- 
liver  the  same  at  lbs  port  of  discbarge  aforesaid;  of  all 
which  premises  the  defta.  bad  notice;  and  aU  coo- 
ditiona  precedent  had  been  performed,  and  all  things 
bad  happened,  and  all  times  had  elapsed,  necessary 
to  entitle  the  pit.  to  maintain  thia  action :  yet  the 
defts.  did,  before  a  reaaooable  time  for  the  aaid 
ispairing  of  the  sidd  ship  had  elapsed,  wholly  refuse, 
and  from  the  time  of  their  refusal  to  the  commenee- 
meat  of  this  suit  oontinned  to  refuse,  to  suffer  and 
permit  the  plu  to  convey  the  said  cargo  in  the  said 
ship  npon  the  said  voyage,  and  hindered  and  pre- 
vented the  pit.  from  further  proceeding  npon  and 
completing  the  said  voyage,  and  from  conveying  the 
said  cargo  to  and  delivering  the  same  at  the  port  of 
discharge  as  aforeaaid ;  and  by  reason  of  the  premises 
the  pit.  baa  been  prevented  from  obtuning  payment  of 
divers  large  soma  of  money  payable  for  freight  and 
otherwise  under  the  said  bills  of  lading  respectively, 
and  of  any  part  thereof,  and  thereby  i&  aaid  agreed 
•om  of  money,  to  wit,  1000/.,  due  and  payable  to  and 
to  be  retained  by  the  pit.  under  the  said  charter- 
party,  had  become  and  waa  wholly  lost  to  the  pit.,  and 
the  pit.  had  been  and  waa  by  means  of  the  premiaea 
otherwise  injured. 

Pleas  :— 1.  To  the  first  count,  that  defts.  did  not 
malce  and  enter  into  such  charter-party  as  alleged.  2 
To  the  first  connt,  that  the  sjud  ship  wsa  not,  whilst 
proceeding  on  her  said  voyage,  damaged,  as  in  the  de- 
claration alleged.  3.  To  the  first  count,  that  the  pit. 
was  not  ready  and  willing  to  procure  the  said  ship  to  be 
well  and  sufiiciently  repaired  within  a  reasonable  time 
in  that  behalf,  aa  in  the  declaration  alleged.  4.  To 
the  first  count,  that  tbe  pit.  waa  nut  ready  and  willing 
to  have  the  ship  further  proceed  upon  and  complete 
the  said  voyage,  and  convey  tbe  said  cargo  in  tbe  said 
ship,  and  to  deliver  tbe  said  cargo  at  the  port  of  dis- 
charge aa  aforeaaid,  as  alleged.  5.  To  the  tirst  count, 
that  before  tbe  breaches  complained  of  it  was  mntoally 
agreed,  between  the  pit.  and  tbe  defts.,  that  the  said 
Toyage  should  be  wholly  abandoned,  and  tbe  said 
charter-party  sbonld  be  no  farther  acted  npon  or 
proceeded  with,  and  that  the  same  sbonld  be  re- 
scinded or  determined,  and  the  same  were  then 
respectively  abandoned,  rescinded  and  terminated  ac- 
coidiogly.      6.    To  the  first    count,   that   the  defts. 


did  nut  refuse  and  continue  to  refuse  to  suffer 
and  permit  the  pit.  to  convey  the  said  cargo, 
uor  did  they  binder  the  pit.  from  further  pro- 
ceeding npon  and  completing  the  sud  voyage,  and 
from  conveying  and  delivering  the  said  cargo,  as  in  the 
declaration  alleged.  7.  To  the  first  count,  that  tbe 
defl.  did  what  the  pit.  complained  of  by  his  leave  and 
with  his  consent.  8.  To  the  first  count,  that  by  the 
said  damage  and  injuries  which  happened  and  occurred 
to  the  said  ship  aa  in  the  first  connt  mentioned,  divers 
parts  and  portions  of  tbe  said  cargo  then  on  board  of 
her  were  wholly  lost,  and  the  residue  thereof  wsa  so 
m:icb  and  so  greatly  injured  and  damaged  that  it  was 
not  and  coold  not,  nor  could  any  part  of  it,  be  put  into 
a  proper  state  and  condition  to  proceed  upon  lbs  said 
voyage ;  and  that,  if  tbe  said  residue  of  the  said 
cargo  had  been  reshipped,  even  after  the  best  endsa- 
vours  to  put  it  into  proper  and  fit  order  in  that  behalf,  it 
never  would  or  could  have  arrived  at  tbe  said  pert  of 
discharge  in  specie,  or  otherwise  than  in  a  stats  of 
decomposition,  and  it  would  have  been  vahieUas  ssd 
useless  to  all  parties,  and  in  snch  a  oondition  that  the 
consignees  thereof  at  tbe  said  port  of  discbarge  would 
nut  have  received  and  would  not  have  been,  nor  weald 
anybody  have  been,  liable  to  receive  the  same,  or  to  pay 
any  freight  for  the  said  goods ;  wherefore  tbe  defts.,  for 
tbe  general  benefit  of  all  parties  concerned,  sold  the  asid 
goods ;  and  that  tbe  breaob  complained  of  was  the 
said  disposition  by  the  defts.  of  the  laid  goods. 

To  tbe  indebitaUu  connts,  tbe  defts  pleaded,  nevw 
indebted,  payment  before  action,  and  aet-ofi'  for  wotfc 
done  and  muney  paid,  Stc 

Issue  was  joined  npou  each  of  these  plsai. 
The   circamstanoas  imder    which  the    aetioo   was 
brought,  and  the  evidence  adduced  in  support  Hi  the 
defence,  are  fully  set  out  in  tbe  judgment 

The  learned  judge  in  hu  summing-up  told  tbe  jury, 
that  if  a  vessel  starts  upon  her  voyage  and  is  so  dis- 
abled by  perila  of  the  aea  that  she  is  obliged  to  pot  into 
a  port,  and  is  onable  in  her  then  aUte  to  proceed  npto 
the  voyage,  the  owner  of  the  vessel  la  nevertbeha  •- 
titled,  if  the  voyage  can  reaaonably  be  prosecuted, 
having  regard  to  the  interest  of  all  parties  conoenud, 
to  taks  out  the  goods,  to  repair  the  vessel,  and  to  pot 
tbe  goods  or.  board  again  and  carry  them  to  tbe  port 
of  (lustlnation,  and  so  earn  freight ;  that,  if  tbe  owner 
does  not  choose  to  repair,  the  freighters  get  their 
goods  and  pay  no  freight;  that,  if  tbe  freightcM 
do  not  choose  to  wait  so  long  a  time  as  will  be 
required  to  pnt  tbe  ship  in  condition  to  continue  the 
voyage,  and  by  agreement  between  the  paitias,  sipre» 
or  implied,  they  take  their  goods,  they  pay  fnaght 
pro  rati;  and  he  left  the  folluwiog  questions  to  them  :- 
First,  did  the  master  elect  not  to  go  on  with  the 
voyage,  or  did  he  elect  to  go  on  with  the  voyage,  and 
did  he  give  notice  of  such  election  to  tbe  sbippen  m  a 
reasonable  time  7  Secondly,  whether  nnder  the  ciresm- 
stances  tbe  voyage  conld  in  their  judgment  have  been 
reasonably  prosecuted  ;  whether  tbe  damage  sustained 
by  the  goods  was  so  great  and  tbe  delay  necessary  to 
set  it  right  such  that  the  voyage  could  not  reasonably 
be  continued?  Telling  them  that  there  must  be  » 
possibility  of  carrying  a  subsUntial  part  of  tbe  cai» 
to  its  destination,  to  make  it  tbe  same  adventure  ;  and 
that  of  the  reaaonablenees  of  time  they  must  judge 
from  all  the  surrounding  circumstances. 

The  jury  found  that  tbe  goods  were  not  in  a  "•*"'* 
able  state  to  send  forward,  and  that  the  voyage  coold 
not  reasonably  have  been  prosecuted ;  but  aa  to  whether 
or  not  there  was  an  election  by  tbe  master  to  abandon 
tbe  voyage,  they  could  not  agree.  The  verdict  was 
thereupon  entered  for  tbe  defta. 

Brttt  having  on  a  former  day  obtained  a  mle  to  show 

cause  why  a  new  trial  should  not  be  had  on  the  ground 

of  misdirection,  in  tfais,  that  the  judge  miadirected  the 

,  jury  in  Ulling  them  that  the  defta.  had  »  right  U  pr»- 
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Tcnt  the  good*  being  carried  on  if  it  itsa  anreasonable  to 
ttiTj  them  on  k«Ting  regard  to  the  interests  of  all  parties. 

£.  Jamet,  Q.  C.  and  if  ilward  sbovtei  cause. 

Sntt,  Q.  C.  and  Quaiit  supported  the  rule. 

Jtlf  6.— WiLLUHS,  J.  now  delivered  the  judgment 
of  the  court. — Tbia  was  an  action  brought  by  the 
Bister  of  a  Spanish  ship,  the  Primera  de  Tifrrcvirja, 
agiinst  the  defts.  as  charterers,  upon  a  royage  from 
Lrerpool  to  the  Haraona,  and  for  a  lump  sum  of 
1000^  Tbe  charter  was  dated  at  Liverpool,  the  3rd 
Jose  1861,  and  it  provided  that  bills  of  lading,  for  an 
smonDt  of  freight  equal  to  tbe  sum  in  the  charter, 
iluDld  be  handed  to  tbe  master.  Tbe  defts.  loaded  no 
{Dods  of  their  own,  but  procured  a  general  cargo  from 
othen.  The  bill  of  lading,  tbe  freight  of  wbicb 
imoanted  to  about  121 0{.,  was  made  up,  in  round 
oambers,  as  follows : — Manchester  and  Bradford 
goods,  630^;  beer,  13/.;  iron,  22i.;  paiut  and 
euthtDware,  65t. ;  and  rice,  4612.  Tbe  bills  of 
Isdisg  were  banded  to  the  master,  and  he  gave 
Kcariiy  for  payment  of  tbe  balance  of  tbe 
frogbt  to  be  received  in  the  Havaona.  To  tbia 
eiteiit  the  defta.  were  interested  in  the  ship 
sad  tbe  prosecution  of  the  voyage.  The  vessel 
left  Liverpool  on  tbe  1st  Aug.  1861,  and,  in  tbe 
«on>e  of  her  voyage  down  St.  George's  Channel, 
eo  tbe  7tb  of  the  same  month,  struck  on  the  Dlack- 
vster  Bank,  off  tbe  Irish  coast,  where  she  lay  with 
1«  cargo  under  water  for  a  considerable  time.  Tbe 
otv  made  their  way  to  the  shore  with  some  difficnity. 
Aaittasce  was  obtained  and  tbe  vessel  and  cargo 
ssved  and  taken  into  Arklow  in  a  damaged  state. 
Tbm  tbe  pit.  telegraphed  for  Mr.  Spark,  one  of  tbe 
■dtfia,  and  that  gentleman  arrived  on  tbe  9th  Ang. 
He  bad  aotbority  to  represent  the  owners  of  tbe  cargo, 
aad  he  appears  to  have  acted  at  the  plu's  request  as 
agent  of  the  ship,  and  to  have  incurred  expenses  upon 
lu  account  in  paying  the  salvage,  and  having  the 
veiiel  taken  to  Dublin  with  a  view  to  her  repair,  if  it 
sbouM  be  determined  upon ;  and  that,  which  is  the  only 
iaportant  matter  with  reference  to  this  question,  in  en- 
(*g>ag  a  vessel  to  take  to  Liverpool  the  portion  of  the 
^ige  in  respect  of  which  the  complaint  arises,  tbe 
'>et,«bicli  represented  alone  more  than  one-third  of  the 
f'ci^t,  was  so  damaged  as  to  be  admittedly  incapable 
of  being  taken  on.  Before  Mr.  Spark  acted  in  the 
Batter,  be  required  a  written  authority  from  tbe  pit., 
wbicb  he  received  as  follows :—"  Arklow,  9th  Aug. 
IKl.  Gentlemen, — As  yon  are  here  to  represent  the 
utirests  of  tbe  shippers  of  tbe  Primera  da  Torrtrifja, 
i  biceby  request  you  will  act  on  behalf  of  the  ownera  to 
tke  best  of  your  Judgment  and  ability,  and  this  has 
ny  concnrrenoe. — Jacob  Blasco,  Master."  The  vessel 
*>s  taken  to  Dablia  and  there  repaired.  The  repairs 
*»  >ke  extent  of  3300^  commenced  in  September 
*ad  were  finished  in  tbe  following  February.  She 
^  proceeded  to  Cardiff,  where  she  obtained  a  charter. 
^  defts.,  acting,  as  they  alleged,  upon  tbe  authority 
<>  tbe  letter  of  the  9th  Ang.,  at  their  expense  engaged 
•*v«ael  to  take  this  part  of  tbe  cargo  iu  question  to 
I'verpool,  whrre  it  waa  examined,  and  the  bulk  of  it  was 
mad  to  be  much  injured  by  the  salt  water,  aud  in  such  a 
Kstethtt  it  would  contione  to  get  wone  if  it  was 
{"jpt.  The  evidence  upon  tbe  character  and  amonnt  of 
ujo?,  except  as  to  the  rice,  waa  conflicting.  The 
J^beEeved  tbe  witnesses  for  the  defence.  One  of 
^«B>,  the  deft  Spark,  stated  that  be  decided  on  an 
""""liata  sale  on  tbe  recommendation  of  two  sur- 
vnon ;  that  tbe  woollen  goods  and  the  reat  of  the 
^■'P  were  not  in  «  condition  to  bare  been  sent  on 
■xhr  any  circnmstanoes ;  that  it  would  not  have  been 
'*  tbe  interest  of  tbe  ship  to  have  prosecuted  the 
*^>(e  under  tbe  circumstances,  and  that  it  was  a  great 
P^  act  to  do  so ;  that  tbe  packages  were  nearly  all 
~"^  to  pieces,  the  cargo  in  a  very  bad  state,  damaged 
"  "•  opuiion  to  the  amount  of  75  per  cent,  and 


a  great  part  of  it  could  not  be  set  right,  and  that  it 
would  have  been  to  sacrifice  the  goods  entirely  to  send 
them  out  to  the  Uavanna ;  that  tliey  were  available  ia 
this  country,  bnt  would  have  been  sacrificed  by  going  out. 
Mr.  Campbell,  tbe  broker  to  the  Liverpool  Underwriters' 
Association,  stated  that  the  goods  were  saturated 
with  salt  water,  and  rendered  unmerchantable,  which 
he  explained  to  mean  in  such  a  condition  tliat  they 
could  not  have  been  disposed  of  at  the  Uavanna  as 
merchantable  and  sound  goods,  quite  irrespective  of 
any  question  of  freight;  that  the  Manchester  and 
Bradford  goods,  tbe  freight  upon  which  was  63011,  or 
more  than  half  the  entire  freight,  were  periahing 
rapidly  and  quite  unfit  for  reshipmeut  to  the  Havanna, 
and  that  the  great  bulk  of  them  would  have  been 
almost  worthless ;  that  tbe  goods  had  been  deteriorated 
So  tbe  extent  of  55  or  60  per  cent. ;  that  the  delay 
of  a  week  in  selling  them  would  have  made  a  materiid 
difference,  and  that  unless  they  were  recalendered  and 
reprinted  they  would  not  have  been  available  for  any 
purpose  in  the  Havanna.  In  answer  to  the  jury  be 
stated,  that  probably  the  printed  goods  might  be  sent 
back  and  reprinted,  but  that  because  of  the  rica 
having  got  into  almost  every  package,  there  was  aa 
amount  of  mildew  which  rendered  that  nnadviaable. 
Then  Mr.  Alexander,  sorveyor  to  tbe  Irish  Dock 
Board,  confirms  this  evidence ;  and  Mr.  Fallows,  a 
calenderer  and  packer,  gave  evidence  to  tbe  same 
effect,  and  with  respect  to  tbe  blankets  stated  that  a 
great  many  of  them  were  in  sncfa  a  state  that'  if  yon 
took  them  by  one  end  the  other  would  come  off. 
He  added  that  all  the  goods  were  not  entirely  wortbleM, 
but  in  his  opinion  they  would  have  been  so  if  kept 
for  six  months  or  less.  Upon  finding  this  state  of 
tbe  ease  the  defts.  came  to  tbe  oonclosion  that  tbe 
best  thing  to  do  for  tbe  parties  wa*  that  the  goods 
should  be  at  once  sold,  which  they  were  on 
the  12th  Sept,  when  they  realiaed  the  gross 
sum  of  7687<.  18*.  id.  After  the  goods  had  been 
taken  by  the  defta.  to  Liverpool,  and  before  the 
sale,  a  correspondence  took  place  between  the 
defts.  and  the  owners  of  the  vessel,  which  ripened 
before  the  sale  into  a  claim  for  tbe  entire  freight  to 
the  Havauna,  or  that  the  goods  should  be  detained  or 
forwarded  in  ihevessel.  In  the  result  the  sale  waa  allowed 
to  take  place,  but,  aa  we  shall  assume,  in  favour  of 
the  pit  without  prejudice  to  bis  rights.  Tbereupoa 
the  present  action  was  brought,  claiming,  in  one 
count,  damages  for  wrongfully  detaining  and  not 
carrying  on  the  goods  to  the  Havaona  and  earning 
freight ;  and  in  another  cotut,  freight  for  tbe  carriage 
of  the  goods.  This  latter  count  to  which  tbe  defts. 
have  pleaded  a  set-off  of  the  moneys  paid  by  them  for 
salvage  on  account  of  tbe  vessel,  wss  abandoned  at  tbe 
trial  before  my  brother  WUlea  at  Liverpool,  and  the  pit 
relied  upon  the  first  cotut,  to  which  tbe  set-off  was 
inapplicable.  The  learned  judge  told  the  jury  in  effect 
that  tbe  defts.  were  justified  in  what  they  did,  pro- 
vided what  tbey  did  waa  a  reasonable  course  to  take, 
having  regard  to  the  interests  of  all  partiea  concerned ; 
and  the  jury  found  for  the  defts.,  adding,  that  tbey 
believed  their  witnesses.  A  rule  was  obtained  to 
set  aside  this  verdict  upon  tbe  ground  of  mis- 
direction in  telling  the  jury  that,  if  it  was  im- 
reasonable,  having  regard  to  the  interests  of  all 
parties,  that  the  goods  should  go  on,  tbe  defts.  where 
justified.  This  rule  was  argued  in  Hilary  Term  last 
before  Krle,  C.  J.,  myself,  my  brother  Willes  and  my 
brother  Keating,  and  the  court  took  time  to  ooneider. 
On  the  part  of  the  pit  it  was  insisted,  in  an  argument 
of  uncommon  force  and  learning,  that  the  shipowners 
were  entitled  to  insist  upon  having  the  goods  returned 
to  them,  if  any  substantial  part  thereof  waa  capable  of 
being  carried  on  in  specie  te  the  Havanna,  and  it 
mattered  not  how  injurious  this  might  be  to  tbe 
shippers,  or  even  indeed  to  the  shipowners ;  but  that 
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the  eliipowoers  bad  nol  tlie  power  to  do  it,  and  tliat 
tba  attempt  to  give  np  the  voyage  and  the  wile  of  the 
gooda,  however  reasonable  it  might  be,  waa  a  breach  of 
the  contract,  and  muat  be  answered  for  in  damages. 
Thii    argument,    that    applied   to    the    case   where 
the    agent    of    the    ship    in     continoing    posses- 
sion   of   the   goods    did   that   which    waa    wrongful 
and    anaathorised,     is     sustained     by    a    series     of 
authorities  cited  in  the  argument,  and  which  are  un- 
answerable to  the   extent  of  showing  that  the  ship- 
owners are  entitled  to  the  entire  freight,  unless  there 
was  a  discount.    It  is  inapplicable  to  a  case  where 
the   goods  are  taken   absolutely  and  unconditionally 
by  consent  on  both  sides,  and  ordinarily  in  such  a  case 
the  shipowners  become  entitled  to  freight  pro  rata. 
The  Jury  were  not  agreed  upon  the  question  whether  the 
goods   were   retained  absolutely   and  unconditionally. 
Whether  this  argument  is  applicable  to  the  immediate 
case  of  the  goods  being  retturned,  not  absolutely,  but 
on  the  aothority  of  the  charterers  to  act  for  the  ship 
■s  well  as  for  the  cargo,  is  the  question  we  have  to  con- 
sider.   That  qnestion  divides  itself  into  two  branches : 
first,  as  to  the  lawfulness  of   the  act  of  the  defts. 
■part   from    the   express    opposition   of    the    owners 
to  the   sale   taking   place.     As  to   this   we    think 
it  clear,  that  the  sale  of  the   damaged    goods   was 
within  the  scope  of  the  defts.'  authority,  under  the 
letter  of  the  9th  Ang.,  provided  such  a  sale  was  a 
reasonable  course  to  be  taken,  or  was  to  the  interest 
of  all  parties.     Under  the  extraordinary  circumstances, 
it  became  the  duty  of  the  pit.,  as  master,  to  act  for 
the  beat  with  a  due  regard  to  the  safety  of  the  cargo. 
A  great  responsibility  rested  npon  him  with  respect  to 
this   duty  which  be  was  then  entrusted  with.    The 
■tat*  of  the  cargo  was  sore  to  raise  difficulties  at  the 
Havanna,  and  the  master  was  answerable  for  part  of 
the  fralgbt,  so  that  at  the  best    the  certain  present 
risk  and   inconvenience  of  keeping  the  cargo   could 
only  be  paid  for    in    a    future  and  uncertain  profit. 
Considerable    expenses   had    been    already    incurred, 
and  it    was    necessary  to    incur  more.    The  vessel 
bad  been    lightened    of   the    greater    part   of    her 
cargo,  while  she    herself  was  in  a   state   in   which 
it  was  doubtful  whether  she  could  ever  be  repaired. 
Dnder  these  circumstances,  the  pit.  gave  this  authority 
to  the  defis.,  upon  which  they  declined  to  act.     The 
circumstances,  therefore,  under  whkb  the  letter  of  the 
9th  Aug.  was  given  established  beyond  a  doubt  the  in- 
tention that  the  defts.  receiving  the  cargo  did  not 
simply  consent  to  take  npon  them  the  burden  and  ex- 
peiue  of  reinstating  the  vessel,  which  they  were  under 
no  obligation  to  do,  but  either  absolutely  to  put  an 
«nd   to  the   voyage,  or,  at  least,  do  whst  they  had 
authority  to  do  as  best  they  could,  having  regard  to 
the  interests  of  all  patties.    Indeed,  the  pit.,  though  he 
stated  that  he  gave  no  authority  to  sell  the  goods,  and 
that  they  went  to  Liverpool  beoinse  Mr.  Spaik  said  it 
waa  the  best  place  to  try  and  repair  them,  admitted  that 
Mr.  Spark's  offer  was  to  do  his  best  fur  him  as  well  as 
the  cargo,  for  which  the  letter  of  the  9th  Aug.  was 
given,  and  though  the  pit.  left  it  to  Sparks  to  do  the 
best  he  could,  the  defta.'  letter  had  an  authority  to  sell, 
nnless  that  was  conntermandable  and  countermanded 
by  the  owners  of  the  vessel.    In  our  opinion,  however, 
it  was  an  authority  which  could  not  under  the  ciicnm- 
Btanoes  be  countermanded  after  the  defts.  had  incurred 
expenses  in  acting  upon  it,  as  they  did,  inter  alia,  by 
incurring  expensea  in   taking  the  goods  to  Liverpool 
long  before  any  objection  was  made.     In  our  opinion, 
therefore,  the  pits,  argument    has  failed,  and  having 
earefully  considered  the  evidence  we   think  the  ver- 
dict for  the  defts.  is  in  accordance  with  the  manifest 
justice  of  the  case,    and  therefore  the  rule  must  b« 
diachsrged.  At/e  ditcharged. 

PkiWpt  and  Son,  pit's  attorneys. 
Qr^ory,  SmocUffe  and  Slarrow,  defts.'  attorneys. 


COURT  OF  BANKBX7PTCY. 

Beported  by  I>Avii>  CxTO  Mackas,  Esq.,  Barrlster-at-Law. 

Tuadat),  Oct.  6. 
(Before  Mr.  Commissioner  Gouuivilit.)' 
St  Asos. 
Wilniat—Coti—Sect.  250  B.  L.  C.  A.  1849. 
Where,  upon  an  adjudication  in  the  Jirtt  itutance,  a 
viitnus  it  tummoned    for  examination  at    lo  the 
bunkrupCi  properly,  he  it  entitled  to  hit  ezpeauer 
upon  the  scah  of  cottt  the  matttr  thall  eontider 
applicable  to  hit  grade  and  condition  m  life. 
In  the  matter  of  an  adjudication    in   bankruptey 
before  the   registrar  a   dispute   arose   respecting    th» 
expenses  of  a  witnesa  who  had  been  summoned  and 
charged  with  having  the  bankrupt's  property  in  his 
possession  or  under  his  control,  and  npon  an  appeal  to 
the  commissioner, 

Lawrence  stated  that  the  witness  having  been  snm- 
moned  and  sworn,  objected  to  give  bis  evidence  imless 
his  expenses  were  first  paid.  The  witness  resided  in 
Monument-yard,  and  be  submitted  that  no  witness 
living  in  London  and  having  had  his  conduct  money  of 
one  shilling  tendered  to  him  had  any  right  to  object  to 
give  evidence. 

Mr.  Commissioner  Gouuit;RS  referred  to  sect  250 
of  the  li  &  13  Vict,  c  106,  which  enacts, "  that  every 
persons  summoned  to  attend  before  the  court  as  b 
person  known  or  suspected  to  have  any  of  the  estate  of 
the  bankrupt  in  his  possession,  or  who  is  supposed  to 
be  indebted  to  the  bankrupt,  aball  have  such  costs  anil' 
charges  as  the  court  in  its  discretion  shall  think  fit;. 
and  every  witness  summoned  to  attend  before  the 
court  shall  have  his  necessary  expenses  tendered  to- 
him  in  like  manner  as  is  now  by  law  required  upon 
service  of  a  snbpcena  to  a  witness  in  an  action  at  law."^ 
Lawrence. —  Suppose  this  was  an  action  at  law,  tH 
that  this  witness  would  be  entitled  to  was  1>. 

Mr.  Commissioner  GonLBuuw. — ^That  depended 
upon  the  grade  and  condition  of  life  of  the  witness. 

Ijowrence. — In  some  cases,  as  a  matter  of  courtesy^ 
a  witness  got  his  guinea  ;  but  a  man  could  not  tako- 
the  non-rece'pt  of  that  as  a  preliminary  objection. 

Mr.  Conimissioner  Goulburn. — I  differ  from  yon. 
on  that  point.  You  had  better  go  before  the  master 
and  ascertain  what  the  witness  is  entitled  to. 

Xawrence  said : — My  objection  is  that  a  witneas 
cannot  take  this  objection  in  the  first  instance. 

Mr.  Commissioner  Goclbubk. — Whatever  tho 
master  says  he  is  entitled  to  b,e  shall  have. 

The  master  being  then  absent,  it  was  arranged  that 
the  witness  should  have  whatever  that  officer  declared' 
bun  entitled  to,  and  the  case  proceeded. 

Wednetiay,  Oct.  7. 

(Before  Mr.  Commissioner  Govlbuks.) 

lie  Joiut  Henby  Kino. 

Ditobedience    to  order    of    court — Commitment    Of 

bankrupt— Sect.  226  of  the  Banknotes  Act  1861. 
AppKcttliotu  to  commit  a  bankrupt  for  non-compliance 

with  an  order  of  the  court,  under  tecL  226  of  the 

Bankn^tcy  Act  1861,  mutt  be  made  upon  affidavit*- 

offactt  duly  filed,  when  a  rule  nin  upon  the  bant- 

rupt  to  thow  cause  may  be  granted. 
There  mutt  be  perianal  lerviee  if  the  rule  igjon  tha 

bankrupt  and  notice  to  the  banimpt't  loUcilor  triit 

not  be  lufficient. 

This  was  an  application  to  commit  the  bankrupt 
under  sect.  226  of  the  Bankruptcy  Act  1861,  which 
invests  the  court  with  power  to  commit  persons  vril- 
fully  disobeying  any  rule  or  order  of  the  court.  Th« 
section  enacts:  "  If  any  person  shall  wilfully  disobey  any 
rule  or  order  of  the  court,  duly  made  for  enforcing  any 
of  the  purposes  and  prorinoDS  of  this  Act,  the  ooork 
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[Ibbland. 


nuj,  by  warrant  ia  tli*  form  contaioed  in  tba  scbedole 
(F)  to  this  Act  annexed,  oammit  the  peison  so  oRending  t  o 
the  Qaeen's  prison,  or  to  the  commoa  gaol  of  any  coaaty, 
<ity,  or  place  where  he  shall  be  found  or  where  he  shall 
osnaily  reside,  there  to  remain,  witbont  bail  or  mainprise, 
nntil  sQch  cooit,  or  the  Coort  of  Appeal  in  Cliancery 
jittiog  in  bankruptcy,  shall  make  order  to  the  contraiy." 
trhe  bankrupt  had  filed  bis  petition  in  Aug.  1862,  and 
it  being  alleged  that  be  bad  disposed  ff  tbe  bulk  of 
his  property  shortly  before  bis  bankruptcy,  and  filed  no 
aocoaots,  the  court  ordered  bim  to  file  a  goods,  cash 
and  deficiency  account,  which,  not  being  done,  an 
Jtpplication  was  made  for  his  committal  in  June  last, 
when  his  Honour  thought  there  should  be  a  personal 
aernoe  on  the  bankrupt. 

Broo^  now  renewed  the  application,  and  intimated 
ibat  with  great  difficulty  tliey  bad  at  length  served  the 
bankmpt  with  notice  of  this  application.  Tbey  vere 
in  this  peculiar  position:  bis  client,  having  proved, 
«aald  not  arrest  the  bankrupt,  and  their  only  resource 
was  an  application  to  the  court  under  this  seciion. 

His  HoxoCB  said,  be  did  not  remember  any  similar 
application  onder  this  section.  Was  there  any  prece- 
dent for  issuiag  a  warrant  nnder  this  section  to 
rommit  a  permn  for  not  fiUog  an  account  ? 

Sargood  said,  that  in  a  previous  isase  a  6U^ge»tion 
.bad  been  made  to  commit  a  bankrupt  under  similar 
4ireiuDStances ;  but  no  motion  had  been  made. 

The  bankrupt  appeared  and  explained  that  he  bad 
not  tbe  means  of  complying  with  tbe  order  of  the 
«oart.     He  had  done  all  he 'could. 

His  Honour  intimated  that  there  should  be  a  rule 
ta  show  cause  upon  affidavits  filed,  and  a  rule  being 
pmtei,  it  should  be  served  upon  the  bankrupt. 

Bnugh  said  that,  as  tbcy  had  great  difficulty  in 
■tSecMag  service,  would  service  upon  the  bankrupt's 
solicitor  be  sufficient  ? 

His  HosoDB  replied  in  the  negative.  Before  a  com- 
mitmeat,  personal  service  was  indispensable. 

BiJe  niti  granted. 

Tkwndttg,  Oct.  8. 

(Before  Mr.  Commissioner  Gouuiijbn.) 

Be  W.  S.  C.  Laurercb. 

Jktmagti  reeovered  tii  i>  nut  in  the  Divorce  Court 

— Opposition. 
J>amnge»  and  eostt  reeovered  agaimt  a  co-resp.  m  Me 

XHvorce  Court  it  no  ground  of  opposition  to  the 

order  of  diuAarge  under  the  Bankruptcy  Act  1861. 

This  was  a  meeting  for  the  last  examination  and 
4irder  of  discbarge.  The  bankrupt  was  described  as 
formerly  a  milliner  and  draper  of  Stratford-Ie-Bow, 
hat  now  a  commercial  traveller  of  Somers-town.  Tbe 
hankmpt,  who  bad  been  in  custody  from  the  17th 
Jane  to  29th  July,  had  petitioned  in  formi  pauperis, 
aaA  sooght  to  be  relieved  from  debts  and  liabilitie3 
amoDnliog  to  826'.  1 8s.  \d.,  having  no  assets.  In 
th*  list  of  creditors  was  entered  the  name  of  "F. 
Derry,  Hendoo,  Middlesex,  a  creditor  for  the  sum  of 
369L  17s.  4<f.,  damages  and  costs  in  a  suit  of  divorce 
Kerrg  v.  Kerry  and  Lawrence,  in  which  I  was 
«o-resp.  Tliis  mditor  sued  me  and  obtained  judg- 
ment, and  issued  execntion."  Tbe  solicitor  for  tlie 
detaining  creditor  stated  to  tbe  commissioner  that  his 
dient  had  tbe  bankrupt  in  custody  for  debauching  bis 
■<mt%  and  intimated  bis  wish  to  oppose  tbe  granting  of 
th«  order  of  discharge  on  that  ground. 

Mr.  Commiamoner  Oooi.burn  said  it  bad  been 
decided  that  there  was  nothing  in  tbe  late  Act  to  meet 
snch  a  case.  A  man  recovered  damages  for  a  most 
^rievoot  wrong,  and  it  was  immediately  got  rid  of  by 
ao  application  to  that  court.  He  thongbt  it  a  great 
hardship  and  ii\justice,  but  it  was  no  ground  of 
oppoaitioo,  and  the  oi^er  of  discbarge  must  be  granted. 
Order  of  discharge  granted. 


irelanli.(a) 


COUKT  OF  aXTEEN'S  BENCH. 

Beponed  by  WaLuu  Wooolocic,  Esq.,  Barrister-at-Law. 

Nov.  19  ami  21. 

Studdart  v.  Jeluoo  and  anotubr. 

PoUeg  of  insurance— Inttrest — Slat.  3  ft  Vict.  c.  1 05, 

ss.  53,  5i— Operation  of  statute. 
Sect.  53  of  slat.  3^-4  I'tct.  e.  105,  extends  to  the 
case  of  a  policg  of  inmrance  ejected  before  the 
passing  of  the  statute,  bat  becoming  payable  after 
its  passing ;  and  when  sach  a  policg  was  sued  upon, 
it  was  held  that  the  Jury  was  juslifed,  the  proper 
notice  having  been  served,  in  giving  the  pit.  interest 
upon  the  prinoipal  sum  secured  by  the  policy. 
This  was  a  motion  on  behalf  of  tbe  pits.,  to  show 
cause  against  a  conditional  order    obtained  by  the 
deft,    on   the   4th   Nov.,   directing  that  the  verdict 
had  for  the  pits,  at  the  last  summer  assizes  for  the  city 
of  Limerick,  before  Christian,  J.,  should  be  set  aside, 
and  a  verdict  entered  for  tbe    deft,  instead  thereof, 
pursuant  to  leave  reserved,  on  tbe  ground  of  misdirec- 
tion of  tbe  learned  judge.    The  action  was  brooght 
by  tbe  executors  of  Mr.  Jonas  Studdart,  against  tbe  deft., 
the  secretary  to  the  Eagle  Insurance  Company,  upon  a 
policy  of  insurance,  dated  the  19th  Oct.  1827,  upon  the 
life  of  the  snid  Jonas  Studdart,  for  tbe  sum  of  500/. 
By  tlie  p.-irticular8  indorsed  on  the  plaint,  there  was 
claimed     (besides     the     principal     sum    of     500/.) 
80'.  4s.  lt<f.,  for  interest  from  the  24th  Sept.  1859, 
till  the  29th  April  1862,  the  day  of  tbe  commence- 
ment of  the  action,  with   further    interest  nntil    paid. 
The  deft,  lodged  in  court  500/.     The  only  Issne  was, 
whether  the   pits,  had,  by  reason  of  the   breach    by 
the  company  of  their  agreement,  sustained  any,  and 
what,  further  or  greater  damages  than  the  said  sum 
of  500/.     Jonas  Studdart   died    on   the   25tb    Sept. 
1859.     Several  letters  passed  between  bis  executors 
and    the    company,  which   at    first  declined   to   pay 
the  policy  without  some  proof  of   tbe  age  of  Jonas 
Siuddart  when  he   effected  it.     On    tbe   5th    Nov. 
1861  the  pits.' attorney  wrote  to  the  officers  of  the 
company  a  letter,  stating  that  he  had  peremptory  orders 
to  proceed  for  recovery  of  the  amount  of  the  policy,  with 
interest,  if  not  paid  forthwitli.    The  amount  not  having 
beenpaid,  the  present  action  was  brought.     Upon  the 
trial  of  the  issne  stated  above,  the  learned  judge  ruled 
that   the   letter    of    tbe    5tb   Nov.    1861    amounted 
10  a  demand   of  interest  within  sect.  53  of  the  atat. 
3  &  4  Vict.  c.    110,  and  that  that  statute  affected 
policies  of  insurance  in  existence  at  the  date  of  its  pass- 
ing, and   left  as  a  question  to  tbe  jury,  whether  they 
thought  fit  to  allow  interest  from  the  5tb  Nov.  1861  to 
tlie  isdumg  of  the  writ.  To  these  rulings  snd  directions 
connwl  for  tbe  deft,   objected,  and  his  Lordship  re- 
served liberty  for  the  deft,  to  apply  to  enter  a  verdict 
for  the  deft,  in  case  he  shonld  not  have  so  ruled.    Tbe 
jury  found  for  tbe  pits.  12/.  Is.  &d.    The  only  question 
upon  the  present  argument  was,  whether  interest  was 
payable  upon  a  policy  of  insurance  effected  before  tbe 
passing  of  the  sUtnte  3  &  4  Vict.  c.  105,  and  iu 
existence  at  tbe  data  of  its  passing. 

Clarke,  Q.C.  (with  him  Barry,  Q.C.  and  Af.  B. 
Smith)  for  tbe  pits. — If  any  question  shonld  arise  npon 
the  subject,  Uowatt  v.  Lord  Londesborough,  3  E.  & 
Bl.  307,  and  s. c.  on  appeal,  4  E.  &  Bl.  I,  are 
authorities  to  show  that  tbe  letter  of  the  5th  Nov.  1861 
was  a  sufficient  demand  of  interest.  Then,  as  to  tbe 
main  question  in  the  case.  Previous  to  the  statnte 
3  &  4  Vict.  0.  105,  interest  was  not  recoverable  npon 
demands  of  this  description.  Sect.  53  of  that  statute 
enables  a  party  to  recover  interest.     It  will  be  said 

(a)  From  the  /ruA  Jurist,  by  permlsakMi, 
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Studdaut  v.  Jicrxicu  akd  another. 


[Ibelasd. 


that,  because  certain  policies  are  pravided  for  by  sect. 
M,  policies  of  iusorance  cannot  come  at  all  witbin 
lect.  53.  But  it  is  plain  that  prima  facia  they  do 
come  witbin  it ;  the  amounts  secared  by  them  are  sums 
payable  "  at  a  certain  time"  in  one  sense,  and  certainly 
are  sums  payable  "  otherwise,"  within  the  very  words 
of  the  section.  The  words  of  the  section  are  large 
enough  to  include  policies  then  in  existence.  Sect.  54 
applies  only  to  policies  effected  after  the  passing  of  the 
Act.  There  is  no  case  directly  bearing  apon  the 
present  question. 

Benm,  Q.  C.  (with  him  Jdlett)  for  the  deft. 
The  Legishiture  having  prorided  for  policies  of  insorance 
in  certain  cases,  by  sect.  54  of  the  Act,  they  cannot 
be  held  to  be  witbin  sect.  S3.  The  only  true  way 
to  construe  the  Act  is  by  having  regard  to  the  rule, 
that,  except  in  cases  expressly  mentioned,  a  statute  is 
to  be  held  to  be  prospective  only  and  not  retrospective. 
[Hayes,  J. — ^Tbe  sum  secured  by  the  policy  never 
became  a  sum  payable  until  after  the  passing  of  the 
Act,  although  the  contract  was  entered  into  before  the 
Act.  The  Legislature  might  have  intended  to  provide 
for  the  case  of  policies  made  after  the  Act  by  the  54th 
section,  and  as  to  policies  existing  at  the  date  of  the 
Act,  to  leave  the  parties  to  take  the  course  of  malcing 
a  demand  of  interest,  as  pointed  out  by  sect.  53.]  An 
Act  of  Parliament  is  not  to  be  taken  to  vary  contracts 
existing  at  the  date  of  its  passing.  At  common  law 
DO  interest  was  payable  on  a  contract  which  did  not 
expressly  provide  for  it : 

Wootta/  T.  Jaekioa,  8  El.  &  Bl.  778 ; 

Jlfoo»  V.  Durden,  2  Ex.  35 ; 

Perry  y.  Skinner,  2  M.  &  W.  471 ; 

Broom's  Legal  Maxims,  29 ; 

Edmundt  v.  Lawley,  6  M.  &  W.  285 ; 

Moort  V.  Philipt,  7  M.  &  W.  576  j 

CkapptU  T.  Purday,  12  M.  &  W.  363 ; 

Athbumham  v.  Bradthav,  2  Atk.  36 ; 

Attvmey-General  r.  Lloyd,  3  Atk.  541 ; 

Gilmore  v.  Shuter,  2  Lev.  487. 
Assuming  that  the  sum  secured  by  a  policy  of  in- 
surance is  a  sum  paynble  either  "  at  a  time  certain " 
or  "  otherwise,"  there  was  no  object  in  introducing  the 
54tb  section. 

O'Brien,  J. — The  snm  iu  this  case  is  a  very  small 
one  ;  but  the  amount  must  be  thrown  out  of  constder- 
stion,  and  we  must  decide  the  case  upon  the  law  only, 
without  any  reference  to  the  merits  or  demerits  of  the 
opposition  made  by  the  company.  It  has  been  con- 
tended that  policies  of  insurance  are  not  witbin  sect. 
53  of  the  statute  3  &  4  Vict.  c.  105,  because  they  are 
provided  for  by  sect.  54.  It  has  been  remarked  by 
my  brother  Fitzgerald,  that  a  certain  class  of  policies, 
as  marine  and  fire  policiea,  would  not  be  provided  for 
by  the  53rd  section.  Then  the  question  is,  whether, 
because  life  policies  effected  subsequently  to  the 
passing  of  the  Act  are  expressly  provided  for  by  the 
54th  section  of  the  Act,  we  are  prevented  from  giving 
their  natural  construction  to  the  words  of  the  53rd 
section,  on  which  construction  they  would  include 
policies  effected  after  the  passing  of  the  Act,  as  well 
as  the  54th  section.  Now,  where  the  words  are 
large  enough  to  include  one  doss  of  a  particular  thing, 
I  am  yet  to  learn  that  we  are  to  restrict  their  mean- 
ing because  another  class  of  the  same  thing  is  pro- 
vided for  by  another  section.  That  would  not,  in  my 
opinion,  be  sufficient  reason  for  restricting  the  clear 
and  natural  construction  of  the  words  of  the  53rd 
section.  Well,  the  next  argument  for  the  oouclnsion 
at  which  we  arrive  is,  that  the  words  of  the  53rd 
section  are  clearly  sufficient  to  include  a  policy  such 
as  this.  The  sum  secured  by  it  is  a  debt  or  sum 
certain.  There  is  nothing  to  be  implied — no  reason 
why  this  policy  effected  before  the  passing  of  the  Act 
should  not  be  included  in  the  section.  It  is  difficult 
to  separate  this  argument  from  the  other,  that  the 


operation    of    this    section    is  not    retrospective    in 
this  sense,    that   it    should   not    be    considered   to- 
apply    to    debts  which    had    their  inception   beforv 
the   Act,    and    we    were    told   by   Hr.  Heron   that 
there    was    no    case    leading    to    the    eonclnsioa 
that   any  of   the    sections  of    the    Act  were  to  b* 
considered  as    retrospective.      Other  sections  of  th* 
Act,  however,  have  been  held  to  apply  to  a  state  of 
things  existing  before  the  Act,  and  that,  too,  in  ease» 
of  much  greater  hardship  than  the  present  one.    A 
qnestion  upon  this  very  53rd  section  was  raised  in  th*- 
case  of  Berrington  v.  PhilUpt,  1  M.  &  W.  48.    Th» 
Act  upon  which  that  case  came  before  the  court  was- 
the  3  &  4  Will.  4,  c  42,  the  2Sth  and  29th  sections 
of  which  are  analogous  to  those  the  effect  of  wbielk 
we  an  now  discussing,  and  that  Act,  it  is  to  be  re- 
membered,   was   passed    in    1833.      The  qnestion  ia 
the  case  arose  upon  the  bill  of  costs,  the  last  item  In 
which  bore  date  in   1831.     A  claim  for  interest  wss. 
made  and  resisted,  but  upon  other  grounds  than  tho 
Act  not  being  retroapectire,  and  finally  was  rejected, 
but  it  never  occnrred  to  any  one  to  suggest  that  th» 
costs  were  incurred  before  the  Act,  and  that  therefcra 
the  Act  did  not   apply.     The  matter,  however,  does 
not  rest  there.     Looking  at  the  subsequent  sections  of 
the  same  Act,  we  find  an  important  provision  relating: 
to  writs  of  error  in  sect.  30,    which    enacts  that  if 
any  person  shall  sue  out  any  writ  of  error  upon  any 
judgment  in  any    personal   action,   and  the  Court  of~ 
Error  shall  give  judgment  for    the  deft,  therein,  then 
interest  shall  be  allowed  by  the  Couitof  Error  for  such 
time  as  execution  has  been  delayed  by  such  writ  of 
error  for  the  delaying  thereof.     That  section  is  dearly 
prospective,  and  consequently,  on   that  ground,   the- 
court,  in  the  case  of  Burn  v.  Carvalho,  1  Ad.  &  EIL 
890,  where  the  writ  of  error  had  been  sued  out  before- 
the  Act,  granted  an  application   to  disallow  interest 
which  the  master  had  allowed.     In  •  note  to  that 
case,  another  case  is  referred  to  upon  another  section  of 
the  same  Act.     That  is  the  case  of  Freeman  v.  Moytt, 
1  Ad.  &  Ell.  338.     The  31st  section  of  the  Act  gives- 
costs   against  executors  who  hare  been  nooluited,  or 
against  whom  a  verdict  has  passed,  and  in  the  case 
which  I  have  mentioned  it  was  held  that  where  an 
action  was  commenced  by  un  executor  before  the   Act^ 
and  the  trial  took  place  after  the  Act,  and  there  was  s 
verdict  against  the  pit.,  he  was  liable  to   the  costs. 
Wo  were  referred  to  Lord  Tenterden's  Act.    There  are- 
repeated  decisions  showing  that  that  statute  applies  to 
coses   which   had    arisen   before  its  passing.      Under 
these  circumstances,  it  is  too  much  to  contend,  where 
the  words  of  the  statute  are  large  enough  to  embrace 
the  case  of  policies  in  existence  at  the  passing  of  the 
Act,  and  the  words  of  another  section  expressly  apply 
to  policies  effected  after  the   Act,  that  we  are  bonnd 
on  the  general  doctrine  to  give  judgment  for  the  deft. 
In  my  opinion  we    are  not  so  bound,  and  the   point 
must  be  ruled  in  favour  of  the  pits. 

Hates,  J. — It  may  be  some  satisfaction  to  have  a 
judicial  decision  on  the  questiou  in  this  case ;  but  I 
confess  I  thought,  on  a  reading  of  the  Act,  that  the 
point  was  clear  enough  without  any  decision.  It  ap- 
pears to  me,  on  the  53rd  section,  that  without' giving 
it  a  retrospective  effect,  we  may  come  to  a  eonclnsioa 
in  this  way.  It  deals  only  with  "  debts  or  sums  cer- 
tain, payable  at  a  certain  lime  or  otherwise,"  and  it 
would  seem  to  me  that  this  means,  that  wherever  after 
the  passing  of  the  Act  there  should  be  a  debt  or 
sum  certain,  payable  at  a  time  certain  or  otherwise, 
then  the  creditor  to  whom  that  money  is  so  payable 
should  not  be  at  the  mercy  of  his  debtor,  to  be  kept 
aloof  from  time  to  time  by  the  debtor  refusing  to  pay- 
that  which  was  properly  duo,  and  that  when  he  would 
at  last  be  driven  into  a  court  of  justice,  he  should  not 
merely  get  a  verdict  which  whonld  fail  to  do  complete 
justice,  by  not  giving  him  iutertst,  but  the  Act  says 
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ib»  jury  dm;  give  interest  wliera  tb«  debtor  will  not 
paj  the  debt  which  be  furljr  owes.  Apply  that  here. 
In  18S7  the  policy  is  effected  :  bnt  it  never  becomes  a 
debt  or  sum  certain  nntil  Hr.  Stoddart  died,  which 
is  not  until  I8!i9,  nineteen  or  twenty  years  after  the 
Act  passed.  Then  for  the  first  time  it  can  be  said 
that  there  is  a  debt  or  sum  certain,  and  then  the  Act 
•pplies,  as  I  think,  without  any  retrospective  opera- 
<tioa  being  given  to  it.  The  company  refuje  to  pay, 
aad  a  jnry  says  they  ought  to  pay,  and  we  think  that 
there  is  kw  to  make  them  pay,  both  principal  and  in- 
terest. The  S3rd  section  is  large  enough  to  give  the 
interest,  and  we  do  not  think  that  its  force  is  taken 
away  by  the  54th  section  because  that  section  hap- 
pens expressly  to  give  interest  on  policies  of  assurance 
(Bads  after  the  pasiing  of  the  Act. 

FrrzoERALD,  J.— I  also  think  that  the  S3rd  section 
applies  to  debts  which  have  become  payable  after  the 
pasHDg  of  the  Act,  and  that  there  is  no  fonndation  for 
the  aipiment  that  yon  must  exdade  from  the  operation 
ef  the  Act  all  contracts  entered  into  before  its  passing. 
I  think,  in  that  sense,  the  Act  is  retrospective,  where 
As  eootract  is  entered  into  before  the  Act,  and  the  debt 
Iweomea  doe  after  it;  I  do  not  think  there  is  any 
hardship  in  so  holding,  as  the  party  gets  notice  that 
iatenst  will  be  demanded,  and  can  avoid  it  by  paying 
what  bs  really  owes.  A  policy  of  insurance  on  a  life 
a,  DO  doobt,  a  debt.  I  do  not  think  it  a  debt  payable 
St  a  tisM  eerUro,  bat  it  is  a  debt  payable  otherwise 
than  at  a  time  certain,  namely,  at  a  time  to  be 
ascertained  by  the  occurring  of  a  certain  event.  The 
«sae,  tben,  is  within  the  words  of  the  S3rd  section, 
•which  are  general,  and  intended  to  apply  generally. 
I  asked  if  there  would  be  any  dlfficnlty  at  all  in  the 
«ase  bnt  for  the  54th  section.  There  wonid  be  none ; 
and  that  section  appears  te  me  te  raise  no  difficulty.  It 
pots  all  policies  effected  alter  the  Act  apon  this  root- 
ing, that  the  jnry  may  give  damages,  in  the  natnie 
tt  interest,  over  and  above  the  money  recoverable  upon 
them,  withont  any  notice  being  served.  The  other 
-section,  which  embraces  all  policies,  requires  the  service 
«f  a  notice  claiming  interest 

Condilionat  order  diiekargtd,  wilk  eostt. 


COXraiT  OF  OOKKOir  BENCH. 

Beported  ttfj.  ruu>  JommoN,  Esq.,  Barrister.at-Law. 

Wtdiutdag,  Mag  6. 

Bates  v.  H'Corxicic  and  another. 

Crueltji  to  anuiuiU — Conduction  of  12  ^  13  Vict. 

c.  92,  s.  2. 

T»  esaue  one  eodi  to  fight  another  it  an  offence 

fmmitkiMt  wider  the  2nd  lection  of  the  12  4  13 

Viet.  e.  92. 

A  eoei  it  an  "  anieuW  within  lie  Pteaning  of  the 

%nd  section. 

'Cttfut  V.  Brady,  7  Ir.  Jur.  If.  S.  66,  dittinguiihed. 

lU  imd  teetion  of  12  4  13  Vict.  e.  92,  dealt  with 

ofemders  loho,  if  the  offence  teere  a  felony,  teould 

a  frindpaU  in  the  first  degree  ;    the   3rd  with 

dUte    who    would    be  accessories  before  the  fact 

or prine^mb in  the  leeond  degree :(_per  Christian,  J.) 

This  was  a  eass  stated  by  the  justices  of  the  peace 

for  the  eonnty  of  Longford,  assembled  at  Longford,  for 

tbs  o^nion  of  tbs  Court  of  C.  P.,  pnrsnant  to  20  &  21 

Vwt.  e.  4-3,  8.  2.      The  case  stated  that,  at  a  petty 

■ssionii  bolden  on  the  13th  April  1863,  tlie  defls.  were 

Augti,  by  a  eertain  summons,  for  that  they,  on  ihe 

17th  March  last,  at  Longford,  were  guilty  of  cruelty 

to  animals  in  having  enconraged,  aided,  or  anaisted  in 

iightitig  cocks,  contrary  to  the  2nd  second  of  the  12  & 

13  Tiet.  e.  92 ;  that  at  the  hearing  of  the  said  com- 

plaiat  it  was  proved,  on  tbs  part  of  the  complainant, 

CoostsUe  Henry  Bates,  of  Longford,  that  the  defts. 


cruelly  treated,  abused  and  tortured  certain  cocks  by 
fighting  same  on  the  1 7th  March  last ;  that  it  was 
contended,  on  the  part  of  the  defts.,  that  cock-fighting 
did  ^t  come  within  the  meaning  of  the  2od  sec- 
tion of  the  Act;  that  the  justices  being  of  opinion 
that  the  offence  so  committed  rendered  the  defls. 
legally  liable  under  the  statute,  gave  judgment  against 
them,  and  adjudged  that  each  of  the  said  defls.  should 
pay  respectively  the  sum  of  I'.  Is.  as  a  fine,  and  Is. costs. 
Waters  (with  him  StdlitHia,  Serjt.)  claimed  to  bs 
heard  first  in  support  of  the  conviction,  end  cited 

Bridge  v.  Parsons,  32  L.  J.,  N.  S.,  95,  Mag.  Car. 
J.   A.   Cumtn,  jun.   (with  him   W.  Irvine)  con- 
tended that  the  apps.'  counsel  had  a  right  to  be  heard 
first,  and  cited 

IF.  and  L.  Bailmy  Company  y.  Keamef,  12  Ir. 
C.  L.  Rep.  224 ; 

Fosherry  v.    IF.  and  L.  RaUwag  Crnijxmjr,  8  Ir. 
Jur.  N.  S.  64  ; 

Coyne  V.  Brady,  7  Ir.  Jur.  N.  S.  66. 
[Christian,  J. — It  is  a  mistake  to  call  the  parties 
apps.  and  resps.  at  all :  it  is  a  matter  between  the 
justices  and  the  coarL]  It  was  suggested  by  the 
court  that  the  counsel  in  support  of  the  oonvictioa 
should  not  press  the  point  until  the  members  of  ths 
conrt  had  eommnnicated  with  the  other  judges. 
J.  A.  Cwrran,  jnn.  cited 

Clarke  v.  Bagne,  8  Cox's  Crim.  Cas.  324  ; 

Coyne  y.  Brady,  7  Ir.  Jar.  N.  S.  66; 

Morley  r.  Greenhalgh,  32  L.  J.,  N.  S.,  93, 
Mag.  Cas. 
These  were  all  decided  on  the  3td  section  (a),  ths  oon- 
clnding  part  of  which  wonld  be  perfectly  useless  if, 
under  the  more  general  words  of  the  2nd  section,  cock- 
fighting  could  be  put  down  in  any  place.  [Monahan, 
C.  J. — The  3rd  section  applies  to  any  one  who  aid>, 
encourages,  or  assists ;  but  the  charge  against  your 
clieute  is,  that  they  foogbt  the  cocks  themselves.]  la 
Bridge  v.  Parsons,  32  L.  J.,  K.  S.,  95,  Msg.  Cas., 
which  will  be  relied  on  on  the  other  side,  one  cook  had 
its  leg  broken,  and  therefore  was  tortured  ;  but  thongh 
two  cocks  were  fought,  they  were  not  both  tortured. 
[Monahan,  C.  J. — Whs  it  put  upon  the  defenceless 
condition  of  the  cock  ?J     Yes. 

Sullivan,  Serjt.  and  Waters  contra. — As  a  matter 
of  fact  it  is  fonnd  in  this  case  that  the  defts.  tortured 
the  cocks  by  fighting,  and  the  quantum  of  torture  has 
nothing  to  do  with  the  qnestion.  There  are  two  points 
of  law  to  be  considered :  whether  fighting  is  torturing 
within  the  2nd  section,  and  whether  a  cock  is  an 
animal  within  the  2nd  section.  Bridge  v.  Parsons 
is  conclusive.  The  point  of  that  decision  did  not 
lie  in  the  fact  that  one  cock  was  disabled,  as  has 
been  stated.  Upon  ths  argnment  that  there  had 
been  cruelty,  Wightman,  J.  says :  "  You  may  aasums 
that  that  was  so ;  bat  the  more  difficult  question  is, 
whether  the  cock  is  an   animal  within  the  meaning  of 


(a)  13  «  13  Vict  c.  92.  B.  2.  And  be  it  enacted  that,  if 
anj  penion  ahall,  from  and  after  the  pesalog  of  thia  Act, 
cruelly  beat,  ill-treat,  over.drlve,  abase,  or  torture,  or  cauHO 
or  procure  to  be  cruelly  beat«in,  lU-tTBated,  OTer.driven, 
abufled,  or  tortured,  any  animal,  every  such  offender 
shall,  for  every  imch  oDenoe,  forfeit  and  pay  a  pensl^  not 
exceeding  5L 

Sect  &  And  be  it  enacted,  that  every  person  who  sbsU 
keep,  or  um,  or  act  in  the  manof^ment  of  any  place  for 
the  puipoae  of  flghtiog  or  baiting  any  bull,  bear,  badger, 
dog,  cock,  or  other  kind  of  animal,  whether  of  domeKtla 
or  wild  natore,  or  ahall  permit  or  sufTer  any  place  to  be  no 
used,  phall  be  liable  to  a  penalty  not  exceeding  !il  fur 
every  day  he  ahall  no  keep,  or  use,  or  act  in  the  manage- 
ment of  any  such  place,  or  permit  or  aufTer  any  place  to  be 
used  as  aforesaid.  Provided  alwayH,  that  every  pereoa 
who  shall  receive  money  for  the  admission  of  any  other 
person  to  any  place  kept  or  uaed  for  any  of  the  purputwa 
aforesaid,  shall  be  deemed  to  be  the  keeper  thereof.  And 
every  person  who  shall  in  any  manner  encourage,  aid, 
or  aasist  at  the  flghting  or  liaiting  of  any  bull,  bear, 
badger,  dog,  cock,  or  other  animal  aa  afurcaahl.  ahall 
forfeit  and  pay  a  penalty  nut  exceeding  6L  for  every  andt 
offence. 
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the  statute."  It  was  held  that  he  was  ;  and  Wight- 
man,  J.,  in  giving  judgment,  says :  "  The  Legialature, 
therefore,  maj  have  intended  to  exclude  from  sect.  2 
animala  of  >  wild  nature,  such  as  foxes,  for  instance, 
80  that  no  one  should  be  liable  for  practising  the  ordi- 
nary sports  of  the  field ;  and  therefore  thej  have 
limited  the  operation  of  sect.  2  to  animals  of  a  do- 
mestic nature.  I  think,  therefore,  that  this  case  falls 
within  the  2nd  and  29th  sections ;  and  I  am  well  dis- 
posed to  put  such  a  construction  upon  the  words  of 
the  Act  if  that  constmction  may  hare  the  effect  of 
preventing  such  cmelty  as  we  find  described  in  this 
case."  Fighting  is  torturing  ;  and  the  cock  is  an 
animal.  As  to  Coyne  t.  Brady,  this  court  decided 
that  case  upon  the  3rd  section ;  but  it  never  expressed, 
and  never  meant  to  express,  any  opinion  on  the  2nd. 
It  is  as  great  crneltr  to  set  cocks  fighting  in  a  private 
jard  as  in  a  place  kept  for  the  purpose. 

IV.  Irvine  in  reply. — If  the  argument  on  the  other 
■ida  were  to  hold  good,  there  would  be  no  use  in  the 
3rd  section  being  added  to  the  2nd.  It  is  assumed 
that  fighting  cocks  and  toitnring  them  are  the  same 
thing,  but  the  true  assumption  is  the  reverse.  The 
justice!  have  stated  in  the  case  that  the  defts. 
have  tortured  the  cocks  by  fighting ;  but  the 
English  courts  have  decided  that  that  can  only  take 
place  in  a  place  kept  for  the  purpose.  The  justices 
do  not  aid  themselves  by  jumbling  together  the  2nd 
and  3rd  sections.  Unless  Coyns  v.  Bradf  is  over- 
mled  this  conviction  must  be  quashed.  Bridge  v. 
Panont  was  decided  on  its  own  merits.  A  great  deal 
of  weight  was  attached  to  the  fact  that  the  cock  was 
maimed  and  disabled.  Ipio  faclo  that  cock  was 
tortured.  In  the  present  case  there  is  not  even  men- 
tion made  of  spars  being  used. .  To  allow  the  cock  to 
follow  its  own  wicked  nature  is  not  torturing  it. 

MoMABAH,  C.  J. — We  do  not  entertain  any  donbt 
but  that  this  case  comes  within  the  2nd  section  of 
the  12  &  13  Vict,  c  92.  Coyne  r.  Brady  nw  decided 
in  reluctant  obedience  to  a  ease  in  England,  in  which 
it  was  held  that  the  latter  part  of  the  3rd  section  re- 
ferred to  publicly  fighting  cocks  in  a  place  kept  for  the 
purpose.  It  is  not  necessary  to  consider  that  now, 
for  the  present  case  is  stated  under  the  2nd  section 
[bis  Lordship  read  the  section].  In  Bridge  v.  Parsone 
it  was  decided  that  a  cock  is  an  animal  within  this 
section,  and  we  think  tliat  was  rightly  decided.  The 
next  qoestion  is,  whether  the  causing  one  cock  to  fight 
another  is  causing  or  procuring  the  animal  to  be  tortured. 
We  do  not  doubt  bat  that  doing  so  in  the  manner  de- 
■oribed  in  this  case  is  an  ofience  within  the  2nd  section. 

Christiam,  J. — ^The  2nd  and  3rd  sections  deal 
with  distinct  classes  of  offenders.  The  Snd  deals 
with  those  who,  if  the  offence  were  a  felony,  would 
be  principals  in  the  first  degree.  The  3rd  deals  with 
those  who  would  be  accessories  before  the  fact  or 
principals  in  the  second  degree.  I  fasten  on  the  words 
"  crnelly  abase."  Unless  fighting  cocks  be  not  cruelly 
abusing  them,  this  conviction  mast  be  affirmed. 

Cenincftoa  affirmed. 

This  being  the  first  ease,  and  the  Crown  being  the 
prosecutor,  no  costs  were  given. 


COTTBT  OF  EXCHEQUER. 

Beported  by  H.  J.  Wmxos,  Esq.,  Barrlster-at-Law. 

Taeeday,  Ab*.  II. 
YotjHo   V.    Poweh. 
UabtUty  of  atlomeyfor  the  tmdertaking  of  hie  eferl. 
AUonuy  held  bound  by  the  undertaking  of  his  clerk, 
though   he,  OH  the  eame    day,  in  another  place, 
refuted  to  give  the  tame  undertaking  to  the  agent  y 
the  perion  to  whom  hit  derk  gave  the  promite. 
Armtroug,  Seljt.  (with  him  P.  White)  moved  that 


a  judgment  which  had  been  obtained,  and  on  whicb 
a  writ  of  fi.  fa.  had  issued,  should  be  set  aside  on  th* 
ground  that  it  had  been  obtained  in  violation  of  aa 
agreement  between  the  attorneys  in  the  oause.  It 
appeared  that  Mr.  Strange,  the  attorney  for  th» 
deft.,  being  desirous  to  effect  a  compromise,  called 
at  the  office  of  Mr.  Whitestone,  the  plt.'s  attorney, 
in  Waterford,  on  the  12lh  July,  where  he  saw  a  Hr. 
Thornton,  who  was  acting  as  chief  clerk  of  Mr.  White- 
stone.  Mr.  Thornton  gave  him,  on  behalf  of  his- 
principal,  a  written  consent  to  extend  the  time  for 
pleading  from  the  12th,  which  was  the  last  day,  tilL 
Tuesday,  the  15th,  deft,  agreeing  to  take  abort, 
notice  of  trial.  On  the  same  day,  Mr.  Whitestone 
bad  seen  Mr.  Strange's  Dublin  agent,  and  had  refused 
to  extend  the  time  of  pleading.  On  Monday,  I'ith 
July,  Mr.  Strange  sent  a  notice  to  Mr.  ^Vhitestalle, 
reciting  the  consent  of  the  12th,  and  cautioning  him. 
against  marking  judgment  Mr.  Whitestone  replied 
that  he  would  mark  judgment  forthwith,  unless  defL. 
agreed  to  plead  issuably,  in  addition  to  the  terms  sti- 
pulated by  Mr.  Thornton.  This  not  being  done,  judg- 
ment was  marked  on  Tuesday,  and  execution  issued  for 
9LU.id.  and  U.  7s.  6d.  cosu.  Strange  had  given  notie» 
of  an  application  for  obtaining  the  plt.'s  security  far 
cost!  on  Tuesday,  15th,  serving  notice  after  tear  o'doek. 
on  Tuesday,  and  it  was  sogges'ed  that  each  noUoe  was 
only  served  for  a  colourable  purpose. 

J.  E.  Walthe,  Q.  C.  (with  him  T.  Bairit')  appeared 
in  support  of  the  judgment,  and  contended  that,  as  Mr.. 
Strange  had  withheld  from  Mr.  Tfaoruion  the  fact  that 
he  had  issued  a  preliminary  notice  for  security  for 
costs,  the  extension  of  time  was  obtained  under  mis- 
representation of  facts,  and  was  not  binding. 

PiooT,  C.B. — This  is  an  important  case  in  referanc* 
to  the  dealings  between  professional  men.  There  can 
be  no  donbt  that  Mr.  Thornton  was  acting  bond  Jide 
as  a  conducting  clerk  of  Mr.  Whitestone's,  and  that  hs 
was  held  out  by  Whitestone  as  invested  with  full  au- 
thority to  act  in  his  absence ;  independently  of  the  fact, 
that  his  acting  in  bis  master's  absence  furnishes, 
grounds  for  imputing  to  him  authority.  Moreover 
Whitestone  seems  to  have  recognised  his  anthority, 
by  ratifying  his  conditions  as  far  as  they  went,  and 
then  going  on  to  impose  a  new  condition.  Should 
we  then  bind  the  attorney  by  the  acts  of  his  clerk, 
who  was  the  only  person  who  could  act  for  him  ?  L 
am  cleariy  of  opinion  that  Whitestone  was  bound  by 
the  act  of  bis  clerk,  snd  that  by  the  terms  proposed 
by  that  clerk  we  must  now  act  This  quite  removes 
the  question  of  whether  there  is  any  defence  on  the 
merits  or  not  In  soma  cases  where  a  judgment  is 
set  aside  for  irregularity,  there  is  an  affidavit  of  marits 
required  But  where  the  judgment  is  marked  in  vio- 
lation of  a  contract,  the  party  who  violates  the  eon- 
tract  cannot  prevent  the  defence  being  met  on  the  file 
by  requiring  an  affidavit  of  merits.  How,  then,  has- 
this  contract  been  violated?'  On  the  1 2th  the  onder- 
taking  was  given.  After  this,  and  before  judgment' 
was  marked,  Whitestone  demanded  of  the  deft, 
that  he  shoijd  plead  issuably.  He  had  no  light  to 
impose  snch  a  condition.  Nothing  could  have  been 
more  reasonable  than  the  arrangement  of  the  12tfa. 
That  arrangement  was  simply,  that  the  deft's 
time  for  pitting  should  be  extended,  and  that  he 
should  take  short  notice  of  tiial,  which  was  the  only 
condition  imposed.  The  pit's  attorney  relies  on 
another  fact  The  defl.  appears  to  have  contemplated 
applying  for  seenrity  for  coets,  and  he  did  aerva  n 
notice  for  motion  on  the  14lh,  and  if  I  thought  that 
he  had  endeavoured,  by  the  undertaking  of  the  I2th, 
to  throw  his  adveraary  off  his  guard,  then  the  pit 
could  certainly  complain  of  a  breach  of  faith.  But 
here  there  was  no  dissemblance.  The  statement  that 
the  deft,  had  not  prepared  any  pleas  is  not  supported 
by  the  affidavits.     It  is  sworn  on  the  deft.'s  part  tket 
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the  pleu  wen  prepared  and  transmitted  to  Dnblin  for 
the  parpoM  of  being  filed.  In  this  cue,  the  under- 
taking to  give  time  bai  been  riolated,  jndgment 
aurked,  and  an  execution  founded  on  it.  It  cannot 
ftaod.  Deft,  must  get  the  coeta  of  thU  molion,  and 
the  eosta  incident  to  setting  aside  this  judgment.  Who 
is  to  pay  those  coats  ?  Is  a  seafaring  man  like  the 
pit,  who  i*  now  oot  of  Ireland,  and  who  was  ao  at  the 
time  of  this  nnjost  proceeding?  Certainly  not.  I 
ckarly  think  that  thej  must  be  paid  by  the  person 
who  is  the  cause  of  this  litigation — the  plt.'s  attorney. 
The  ezecalion  of  course  fall*,  and  all  the  coats  are  to 
he  paid  penooally  by  tba  plt.'s  attorney. 


COTJBT  OF  PROBATE. 

■qxatad  by   W.  B.  MnT.ra,  Esq.,  LL.D.,  Barrlster.at-Law. 

I/O*.  13  md  17. 
Todd  ».  Thompson. 
AebKneUJgment  (jr  tutator — Expra*  or  vtrtual. 
A  vill  was  ngntd  hg  tkt  taUUor  in  the  ab$atce  oftht 
Iteo  atiestimg  wUnessa,  and  tke  turvivor  of  them  in 
hit  eridence  negatived  an  exprett  acknowledgment 
tken,  hnl  admiUed  that  the  teHl  was  on  the  table, 
ngned,  hef&re  the  testator,  and  that  it  was  handed 
•var  to  thiem  to  tign.     The  dnueer  and  the  d^., 
<n^  wtrepretent,  swore  to  an  express  aeknowlidg- 
meml: 
Held,  on  tie  evidence,  that  there  was  an  express  ae- 
knowiedgntent ;  but,  betides,  that  there  was  enough 
to  conttttnte  a  virtual  one  in  law. 
Thb  was  a  eanse  heard  before  the  judge  without  a 
jury,  to  try  the  validity  of  the  will  of  the  deceased 
John  Todd,  beariog  date  the  29th  June  1858,  pro- 
poonded  by  the  deft.    The  plea  was  undue  execution. 
The  eridence  had  been  on  a  former  day  given  before 
the  judge,  and   the  points  raised    now  came  on  fur 


Dr.  Ball,  Q.C.  and  il'Guily,  for  the  deft.,  contended 
thit  the  will  was  sufficiently  proved.  The  qnestion 
ms  merely  whether,  on  the  evidence,  the  acknow- 
ledgment by  the  testator  of  his  signature  was  proved. 
There  are  three  witnesses  who  were  present ;  of  these, 
two  agree  in  their  account  of  what  occurred,  and  one 
disagrees,  the  difieience  being  that  be  says,  O'Hare, 
the  drawer,  did  not  ask  (as  the  other  two  say  he  did) 
the  deceased  if  the  paper  on  the  table  was  his  will, 
and  that  the  deceased  did  not  say  it  was ;  but  this  is 
oot  even  necessary  to  be  done  if  the  acknowledgment 
can  be  inferred  from  the  condnct  of  the  deceased.  He 
wa*  sitting  at  the  table  with  the  will,  signed,  before 
him,  a*  all  the  witnesses  admit,  and  the  will  was 
haodad  over  to  them  to  sign : 

1  Jarm.  on  WilU,  90,  2nd  edit  ; 

Gwillim  V.  GwiOim,  29  L.J.  31,  and 

Uoj/d  V.  Robert;  cited  in  that  case ; 

Goods  of  Boidgatt,  1  S.  &  T.  261  ; 

fails  V.  Jaekson,  6  No.  Ca.  App.  1  ; 

Ijeach  V.  BiUes,  lb.  699 ; 

Goods  o/Botanqaet,  2  liob.  577  ; 

Bayliss  v.  Aiyers,  3  No.  Ca.  22. 
J>T.  ChattertoH  and  F.  ifBlain  for  the  pit,  con- 
tended Aat  there  was  no  evidence  sufficiently  satis- 
fectocy  as  to  acknowledgment  There  must  be  some 
act  oo  the  part  of  the  deceased  to  show  an  adoption  of 
tba  aigi.atore.  Here  he  was  only  passive.  Counsel 
lalied  on  the  discrepancies  in  several  affidavits  made  by 
the  witnesses  from  the  viva  voce  erideuce  to  discredit 
tbciD,  which  is  fully  detailed  in  the  judgment 

Goods  of  Stmmeri,  2  Rob.  295; 

Moore  v.  King,  3  Curt.  243  ; 

Goods  of  Davis,  2  Bob.  337 ; 

Bmrgogne  v.  Showier,  1  Bob.  19.  Cur.  adv.  vulL 
Hot.  17. — KEATUiOB,  J. — The  question  in  this  case 


is,  whether  a  anticient  acknowledgment  by  the  de- 
ceased cf  his  name  at  the  foot  of  the  will  has  been, 
mads  by  him.  It  is  conceded  on  all  sides  that  this 
will  was  not  signed  in  the  pretence  of  the  two  attestin(( 
witnesses,  but  of  a  man  named  O'Hare,  who  drew 
it  sod  read  it  to  the  deceased,  who  signed  it  in  hi» 
presence.  O'Hare  then  went  for  the  two  witnesses^ 
who  were  down  stairs,  and  brought  them  up  to  the 
room  in  which  the  deceased  was  sitting  at  the  table^ 
and  they  then  attested  the  will.  The  will  was 
lying  on  the  table  where  the  deceased  was  sitting  p 
and  the  question  raised  on  the  eridence  which  has 
been  given  is,  whether  there  was  then  a  sufficient 
acknowledgment  by  the  deceased  of  bis  signature  to  the- 
will.  There  is  a  controversy  among  the  witnesses  a» 
to  what  then  occarred.  O'Hare,  the  drawer  of  th» 
will,  swears  that  whan  he  brought  up  the  two  wit- 
nesses  he  asked  the  deceased  in  their  presence  if  it' 
was  his  will  ?  and  that  he  replied  that  it  was ;  and.- 
that  then  the  witnesses  attested  it.  If  that  is  believed 
there  was  clearly  a  saffioient  acknowledgment ;  but  it 
is  argued  for  the  pit.  that  O'Hare  is  not  to  be  believed^ 
as  he  made  an  affidavit  when  an  application  was. 
made  for  probate  in  common  form,  in  which  there  was- 
a  statement  inconaisient  with  his  evidence  on  this- 
trial;  and  that  one  of  the  attesting  witnesses  also 
then  represented  what  occurred  in  a  different  way ;. 
and  also  that  he  made  •  a  somewhat  inconsistent  state- 
ment in  an  affidavit  in  Chancery  in  certain  proceed- 
ings had  under  a  decree  there  to  take  an  account  oT 
the  assets  of  the  deceased.  But  on  looking  at  those 
affidavits  I  do  not  see  that  the  affidavits  were  so  pre- 
pared as  to  render  it  necessary  for  the  parties  to  state- 
that  the  deceased  acknowledged  the  will  in  the  way 
they  have  deposed  to  here.  It  appears  that  a  matter, 
occurred,  which  is  in  evidence  here,  which  may  have- 
misled  the  professional  gentlemen  who  prepared  the- 
affidavits.  It  now  appears  that  after  the  deceased, 
had  signed,  and  alter  the  witnesses  had  attested^ 
lie  and  all  the  witnesses  went  down  stairs,  and  thea 
one  of  them  stud,  "  I  doubt  the  will  is  not  right,  as- 
we  did  not  see  the  deceased  sign  his  name ; "  and 
that  the  deceased  refused  to  sign  his  name  again,  but 
afterwards  opened  the  envelope  in  which  the  will  was- 
and  acknowledged  his  signature  again  to  the  witnesses. 
This  is  mentioned  in  the  two  affidavits,  but  that  ia- 
Chancery  says,  "  and  then  the  witnesses  attested." 
But  affidavits,  I  ivgret  to  say,  are  often  loosely  drawn ; 
and  the  witnesses  probably  told  the  solicitor  that  the^ 
deceased  had  only  acknowledged  and  not  signed  the 
will  in  their  presence,  without  mentioning  the  fact  of 
there  being  two  acknowledgments,  one  before  and 
the  other  after  the  attestation ;  and  he  drafted  it  in 
that  way.  The  deft,  Thompson  was  present,  and 
be  oonfirms  O'Hare  in  his  account  ;  but  then  Scott, 
the  surviving  attesting  witness,  says  |)ositirely  that 
no  question  was  asked  at  all  about  the  will  being  the 
deceased's  will,  but  he  admits  that  it  was  on  a  table 
where  the  deceased  was  sitting,  and  that  the  wiU- 
was  drawn  over  to  the  witnesses  who  attested.  The 
general  rule  is,  that  where  one  or  two  persons  swear 
positively  to  a  matter  of  fact,  and  another  swears  that 
it  did  not  occur,  giving  credit  to  all  the  witnesses  to 
intend  to  tell  the  truth,  the  persons  swearing  to  the 
affirmative  are  to  be  credited,  as  the  most  thai  can  be 
said  as  to  the  other  is  that  he  has  no  recollection  of 
the  matter.  And  in  the  evidence  of  Scott  there  is  »> 
matter  which  suggests  that  this  is  what  really  did 
occur.  He  says  that  when  they  came  down  he  said 
to  Crawford,  his  co-witoess,  that  he  doubted  that  the 
will  was  not  good,  as  they  did  not  see  the  testator 
write  bis  name.  But,  according  to  his  evidence,  what 
be  ought  to  have  said  was,  that  the  deceased  never 
said  a  word  about  it  being  his  will.  I  therefore  am 
clearly  of  opinion  that  on  the  evidence  there  was  an 
express  acknowledgment  by  the  testator  of  his  signs- 


Digitized  by 


Google 


178 


THE  LAW  REPORTER. 


[Vol.  9. 


Ex.  Ch.] 


UoLUES  «.  Clabkb. 


[Ex.  Ch. 


-tnre,  and  that  the  party  propoanding  thU  will  has 
made  out  bis  case.  Bat,  supposing  I  am  wrong  in 
that  view  of  the  evidence,  and  that  I  ooght  to  hold 
that  the  deceased  was  not  asked  about  it  being  bis 
will  at  all,  and  that  he  did  not  in  terms  acknowledge 
it  as  such,  nevertheless  I  should  still  hold  that  there 
-was  here  a  sufficient  ackuowledgment  in  law  to  sus- 
tain this  will.  It  is  not  necessaT7  that  the  acknow- 
ledgment should  be  in  any  particular  form  nor  in  any 
particular  words,  nor  in  words  at  all;  it  is  enough  if 
the  condnet  of  the  person  on  the  occasion  amounts  to 
an  acknowledgment.  Now  the  fact  of  the  will  having 
t>een  signed  before  the  two  witnesses  came  op — the 
-win  being  on  the  table — the  witnesses  being  those 
whom  the  testator  sent  for,  and  the  will  having  been 
banded  over  to  them  to  attest,  all  amount  to  snfficient 
conduct  to  create  in  law  an  acknowledgment.  The 
-case  of  /»  the  Goodt  of  Summert,  S  Rob.  295, 
would  appear  to  be  an  authority  against  the  latter 
Tiew ;  but  it  is  material  in  the  decisions  in  the 
Prerogative  and  Probate  Courts  to  consider  whether  such 
'decisions  were  made  ex  parte  or  in  a  cause,  as  a  judge 
tnay,  without  objection  or  without  argument,  in  the 
former  case  make  an  order  which  on  argument  in  a 
•cause  when  the  will  is  propounded  he  wonld  not 
adhere  to.  Besides,'  I  do  not  see  that  that  case,  though 
•decided  in  18M>,  has  ever  been  quoted  -or  acted  on  in 
any  other  ease ;  and  the  ease  of  h  tie  Ooodi  ofBotan- 
■quet,  2  Rob.  S77,  is  exactly  in  point  with  this  case.  I 
therefore  wonld,  if  necessary,  hold  this  a  good  virtual 
acknowledgment,  but  I  am  equally  clear  it  was  an 
«xpress  one.  I  therefore  decree  in  favour  of  the  will, 
and  give  the  deft,  his  costs ;  but,  as  the  estate  is  not 
-considerable,  as  between  par^  and  party  and  not 
-aolidtor  and  disnt. 


(Sotnmon  lata  (Soucts. 


EXCHEatJSK    CHAKBES. 

Reported  by  H.  Leigh,  E«].,  Banrlster-4t.Xaw. 

<Before  Cockbubk,  C.J.,  Wiohtjcaw,  Wiluahs, 

Cbomptos,  Willes,  Btles  and  Kbatdio,  JJ.) 

Holmes  o.  Clabkb. 

Matter  and  $ervaia—Faetorf  Aau,  7  <f  8  Via.  e.  16, 
oiMf  19  ^  20  ncl.  c  38— /«7"ry  to  adnU  iervaitt 
from  unfeneed  dangerout  macltbury — Liability  of 
Ukuter  for— Contributory  mtgHgeace. 

J'lL,  a  tenant  of  defl^  mu  employed  to  oil  certain 
mill  machinery,  of  a  nature  required  by  the  ttatule 
to  be  fenced,  and  viUeh  at  tie  eommeneement  of  the 
employment  teat  properly  fenced,  but  the  fence  mb- 
lequently  became  broken.  Upon  plL't  con^laining 
of  this  to  defl.'s  mtmayer,  in  the  dffL'e  hearing, 
Ae  manager  promited  that  the  fence  should  be 
presently^  repaired,  and  pit.  (iemyon  continued  m 
theiervieei  but  before  the  fence  wot  repaired,  and 
vWttpit.,  m  discharge  of  his  duty,  wot  oiling  the 
machinery,  an  accident  htgypened  by  vhieh,  leiihout 
negligence  on  plt.'s  part,  ho  was  injured.  An 
action  having  been  thereupon  brought  by  him  against 
his  matter  the  millotoner,  the  Court  of  Ex.  Ch. 

Seld  (aJSrming  the  decision  of  the  Ex.),  that  the 
matter  wot  liable,  and  that  pit.  could  maintain  an 
action  againtt  him  for  the  injury,  and  that,  inde- 
pendent^ of  any  statutory  obligation,  there  was 
negligence  in  deft,  m  not  fencing  the  dan/erous 
machinery  on  uhich  pit.  was  employed  : 

Per  Byks,  J.— The  master  is  liaih  on  the  broad 
ground  that  the  owner  of  dangerous  machinery  is 
bound  to  exercise  due  care  that  it  is  in  a  safe  and 
proper  conditioa.     7%«   prineiplei  laid  down  in 


Priestly  v.  Fowler,  and  all  the  enanpks  given  of 

their  application,  relate  to  the  eireumtlanees  and 

easuciliet  of  ordinary  or  domestic  Ufe,  and  ought 

not  to  be  strained  so  as  to  regulate  the  rights  and 

liabilities  arising    from    the    use    of  dangeromt 

machinery. 

This  was  an  appeal  from  the  decision  of  the  Court 
of  Ex.,  discharging  the  rule  nisi  bereinafler  mentioned. 
The  deft,  in  the  action  was  the  occupier  of  a  factory, 
and  the  pit.  was  a  workman  above  twenty-one  yean 
old,  who  was  employed  by  the  deft,  to  oil  certain 
maebinery  in  the  deft's  factory. 

The  action  was  brought  for  the  purpose  of  leeover- 
ing  damages  for  an  injury  sustained  by  the  pit.  whil* 
oiling  the  machinery  at  the  time  when  the  maehineiy 
was  in  motion  for  mannfactnring  purposes. 

The  machinery  was  such  as,  aceording  to  the  Fao- 
toty  Acts,  required  to  be  fenced,  and  was  not  fenced. 

The  declaration  and  pleas  are  annexed  to  the  case, 
of  which  they  are  to  form  part. 

The  cause  was  tried  at  Liverpool,  before  Wilde,  B., 
at  the  summer  assizes  I860,  and  the  evidenoe  for  tlia 
pit.  and  the  deft,  appear  in  the  copy  of  the  note  of 
the  trial,  which  is  annexed  and  is  to  form  part  of  tba 
case. 

The  declaration  is  set  oot  at  length  in  tbs  report  of 
the  case  below,  3  L.  T.  Bep.  N.  S.  675. 

Pleas  1 :— Hot  guilty.  2.  That  befors  and  at  tba 
time,  tec,  the  pit.  was  a  servant  of  the  deft.,  em- 
ployed by  the  deft,  as  saeh  to  work  for  the  deft,  in  his 
said  bunness  in  the  said  factory  for  reward  to  the  pit. 
in  that  behalf;  and  the  pit.  was  upwards  of  twentf- 
one  years  old,  and  well  knew  that  the  said  mill-geaiing 
was  not  securely  fenced  as  aforesaid,  and  tba  said 
clothes  of  the  pit.  were  caught  in  and  by  the  said  parts 
of  the  mill-gearing,  and  the  pit.  was  drawn  in  and  to' 
the  same  and  draped  abont,  and  was  injured  as  in  tho 
declaration  alleged  by  and  through  the  pit's  own 
negligence  and  carelessness,  and  want  of  due  and 
proper  caution  in  that  behalfj  and  by  ordinary  care  h* 
could  and  might  and  ought  to  have  avoided  and  pi». 
vented  the  same ;  and  the  pit  caused  and  was  him- 
self the  author  of  the  said  injuries  so  snstained  bj 
him. 

It  appsand  by  evidenos  addaeed  on  the  pit** 
part  at  the  trial  that  in  July  1857  he  was  ia 
deft's  employ,  and  had  been  so  five  years,  and  that 
bis  duty  was  to  attend  to  the  scutching  machines 
originally ;  and,  at  the  time  in  qnestion,  his  dnties 
were  to  look  after  the  women  and  children  in  th* 
room,  and  to  keep  the  machines  properly  oiled.  Hs 
was  ordered  to  oU  them  five  times  a-day,  and  oftener 
if  required.  The  machines,  by  order  of  the  manager, 
were  never  stopped.  It  was  requisite  to  oil  them  twenty 
times  a  day.  There  were  places  for  oil  cups;  bnt 
there  were  no  oil  cups  there,  only  oil  holes.  On  the 
6th  July  the  ascidsnt  happened.  In  lowering  hhnself 
down  to  oil  the  machine,  his  arm  was  caught  and  torn 
off  by  the  ninning  machinery.  There  was  no  fenes 
over  the  two  wheels  in  qnestioo  ;  it  was  dangerons. 
Tbers  had  been  an  iron  giard  which  eovarod  the 
wheels,  but  it  had  been  broken,  and  was  not  put  np 
again.  It  had  been  away  nearly  twelve  months.  Pit 
had  pointed  oot  this  to  the  manager  several  times,  and 
he  said  he  wonld  see  to  H.  The  deft  himself  was 
present  when  pit  complained  of  it  He  need  to  be 
there  nearly  every  day.  All  the  other  machines  had 
guards. 

It  was'contended  for  the  deft  at  the  trial  that  ths 
pit  having  undertaken  a  dangerons  employment,  conM 
not  recover,  and  that  the  accident  was  oceaaoned  by 
the  pit's  own  carelessness.  MTilde,  B.,  in  snmming  up, 
told  the  jury  not  to  find  a  verdict  for  the  pit  nnleM 
they  were  satisfied  tlut  the  accident  was  not  caused 
by  want  of  proper  caution  en  the  pit's  part  The  jury 
found  a-verdict  for  pit  with  2WH.  damages,  sad  then- 
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vpoDtbelearnedJDdgegaTedeft.leaTS  to  more toenter the 
verdict  for  the  deft,  if  the  conrt  should  think  the  pies 
was  (officieot  independent  of  the  allegation  of  negli- 
geneei  and  alio  to  amend  hia  pleadings  lo  as  to  raise 
the  qoMtioo  of  plL's  rolontaiily  entering  a  dangerons 
■crviee,  if  tb«  ooort  ahonld  think  ha  onght  to  b«  dlowed 
to  do  so. 

A  rale  mn  wa*  sfUnrards  obtained  to  enter  the 
Tsdiet  for  the  deft.,  on  the  following  among  other 
grooads,  Tii. :  that  tbara  was  no  endence  for  the  jury 
of  deft.'a  liabilitj,  and  on  the  gronnd  that  the  pit.  did 
the  work  Tolantarilj  and  of  bis  own  accord,  knowing 
tbfl  danger,  and  also  as  the  serrant  of  deft. ;  which  mle 
the  Coort  of  Ex.  snbaeqnentlj,  after  argnment,  nnani- 
■MMulj  discharged :  (see  report  of  tb«  ease  below,  3 
L.  T.  Bep.N.  &  675;  30 L.  J.  133,  Ex.;  6  H.  &  N.) 
From  this  decision  tb«  deft,  below  appealed,  and  the 
•ppeal  DOW  cams  on  forargnmenL 

App.'s  groondi. — ^The  app.  will  contend  that  the 
jndgment  of  the  conrt  below  is  erroneous,  on  the  grouud 
that  the  pit.  knowingly  accepted  the  risk  of  the  em- 
plojraent  in  the  coniae  of  which  the  injorj  was 
anatained. 

Besp.'s  grounds, — That  there  was  ample  evidence  for 
tlw  jury  of  the  app.'s  liabilitj ;  that  the  jurjr  have  con- 
cluded the  matter  by  the  Terdict,  which  inroUed  a 
finding  that  the  reap,  was  not  gt^ty  of  negligence ; 
that  the  finding  of  the  jury  affirms  that  there  was  no 
aagligenoe  either  in  continning  in  the  serrice  or  in  the 
manner  of  perrormiog  it ;  that  the  allegation  of  negli- 
gence not  being  anpported,  the  second  plea  is  not 
prored ;  that  the  proper  fencing  of  the  machinery  was 
m  doty  imposed  by  the  statute  for  the  protection  of 
workmen  amongst  others,  the  performance  of  which 
duty  could  not  be  dispensed  with  by  the  reap. ;  that 
performance  was  not  in  fact  dispensed  with,  but  was 
iDMSted  on  by  the  reap.;  that  dispensaUon  is  not 
alleged,  and  no  defence  on  that  ground  is  raised  by  the 
pleu;  that  there  was  evidence  of  the  app.'a  own 
personal  negligence  and  default  sufficient  to  make  him 
liable ;  that  the  app.  was  on  the  facts  of  the  case 
liable  fur  the  negligence  of  bis  overlooker,  or  other 
•errant  other  than  the  reap. ;  that  the  resp.  did  not 
ndeitake  or  voluntarily  enter  into  a  dangerous  service, 
the  machinery  being  properly  fenced  when  the  employ- 
Bent  began,  and  the  danger  arising  from  not  attending 
to  the  resp.'s  request  to  replace  the  fencing  afier  it 
was  off,  and  not  keeping  the  promises  repeatedly  made 
to  the  reep,  to  restore  it. 

T.  Jones  for  the  app.,  the  deft,  below. — The  action 
it  not  maintainable.  Pit.  undertook  the  employment 
Tolaotarily,  with  a  knowledge  of  all  the  incidental 
risks,  and  cannot  sue  the  master  for  injury  received  in 
tiie  service.  Pit.  was  himself  the  proximate  caase  of 
the  mischief,  and  the  conversation  as  to  the  absence  of 
the  fence  cannot  make  any  difference  in  the  legal 
lelations  between  the  parties.  It  was  no  more  than  a 
eootract  to  incur  the  ruk  nntil  the  fence  was  replaced ; 
and  if  pit.  chose  to  continue  and  accept  the  risk,  he 
came  within  the  mle,  volenti  mm  fit  injuria.  He  was 
coiitribnlory  to  his  own  injury,  and  his  contributory 
negligeuce  was  a  bar  to  Lis  recovering.  The  statute 
was  passed  to  protect  women  and  children,  and  there 
is  nothing,  it  is  submitted,  in  it  which  either  expressly, 
or  by  implication,  readers  a  master  liable  for  an  acci- 
dent happening  to  a  man  of  full  age  who  voluntarily 
engages  to  work  with  lufenced  machinery,  and  who  is 
not  sappoaed  to  be  under  any  incapacity.  The  case  of 
Coe  T.  PlaU  was  decided  before  the  1 9  &  20  Vict,  c  38 
was  pas>e<i.  Take  the  case  of  a  tremendous  accident 
ia  a  colliery  by  reason  of  the  omission  or  neglect  of 
some  duty  prescribed  by  the  statute  for  the  benefit  of 
the  boys  employed  in  the  mine,  and  suppose  300  men 
are  killed,  is  the  owner  to  be  liable  because  some 
atatniable  duty  as  to  apprentices  baa  been  neglected, 
these  men  having  a^eed  to  mn  the  risks  of  the 


employment  for  their  wages  ?  The  circumstanoes- 
dwelt  on  below  do  not  take  the  case  out  of  the  general' 
mle.  Fit  being  the  proximate  cause,  the  case  is  not 
within  the  statute,  and  the  general  rules  apply,  that,, 
having  contributed  and  being  in  defK's  service,  he  » 
not  entitled  to  recover : 

PrieUly  r.   Fowler,   3  M.   &  W.   I ;   7  L.  J.. 

43,  Ex. ; 
William  T.  CloHgh,  3  H.  &  N.  358;  37  L.  J> 

325,  Ex.; 
&»tnr  V.  Ward,  28  L.  J.  139,  Q.  B. ; 
Segmotir  v.  Maddox,  16  Q.  B.  336 ;  30  L.  J.^ 

N.  S.,  337,  Q.  B. ; 
iTynen  t.  XeaeA,  36  L.  J.  231,  Ex.; 
Alttp  T.   Ytttet,  3  H.  &  X.   768;   37    L.  J. 

156,  Ex. ; 
Sleif^  V.  £a><«rn   ComUiet  Railwoj/   Compa»f^ 

9  Ex.  223 ;  23  L.  J.  83,  Ex. ; 
CasteaU  r.   Worth,  5  £.  &  B.  849 ;  25  L.  J.- 

121;  Q.  B. ; 
Coio%  T.  if  agar  ofSmderland,  4  L.  T.  Bep.  N- 

S.  130,  6  U.  &  N.  565 ;  30  L.  J.  137,  Ex. ; 
Coe  v.i^itt,  6  Ex.  753;  30  L.  J.  407,  Ex. ; 
PalertoH  v.  WaUace,  I  Macq.  H.  of  L.  Cas.  748  f. 
Brydon  v.  Slewart,  2  lb.  30; 
Barton's  Bill  Coal  Comptoy  y.Bmd,  3  lb.  300. 
Bliss  Q.C.  (with  him  AtpUmd')  contra,  for  resp.,  the 
pit.  below. — When  pit.  entered  the  service  the  machinery- 
was  fenced ;  the  contract  theiefore  was  that  tbe  pit., 
should  serve  and  that  deft,  should  properly  fenoe.    H«- 
oontinned  in  the  service  after  discorery  of  the  want  of 
fencing,  under  the   promise   and   expectation  that   it 
would  be   presently  replaced ;  which  distinguishes   it- 
from   an  original  agreement  to  work   with   unfenced 
machinery.     Plt.'s  knowledge  of  the  danger  does  not 
touch  the  deft.'8  duty  or  responsibility,  in  the  absenca 
of  consent  on  pit's  part  to  incur  the  risk,  nor  is  it 
negligence,  but  an  ingredient  only  in  tbe  proof  of 
negligence.     Plt.'s  voluntary  presence  is  not  the  proxi~ 
mate  catise.     The   protection  of  women  and  childrea 
was  tbe  main  object  of  the  statute,  but  a  general  dnty 
was  thereby  imposed  on  the  milluwner  to  fence  dange- 
roni  machinery,  and  the  19  &  20  Viet.  c.  38  only 
modified  the  application  of  the  previous  statute,  7  &  8- 
Vict  c  1 5,  and  added  a  qualification  to  the  definitioa 
of  certain  factories  where  women  and  children  were- 
employed.    A  right  of  action  therefore  was  given  to 
adults  as  well  as  to  women  and  children  for  injuries- 
from  nnfenced  machinery.     He  commented  on  and  dis- 
tinguished the  cases  cited  by  tbe  other  side,  and  cited, 
the  following  cases  in  addition : — 
Butterfitld  v.  Derbg,  7  East. ; 
Clagardt  v.  Dethuck,  12  Q.  B.  439  ; 
Coueh  V.   Steel,  3   £1.  &   B.   402;  23   L.   J. 

121,Q.B.; 
MtUors  V.Shaw  and  another,  30  L.  J.  333,  Q.B.; 
Thompson  v.   Sorth-Eastem  Railway  Company, 

2  L.  T.  Hep.  N.  S.  618 ;  30  L.  J.  67,  Q.  B.; 
Ashworth  V.  Stannix,  4  i.  T.  Bep.  K.  S.  85 ;, 

30  L.  J.  383,  Q.  B.; 
Xoterls  V.  Smith,   26   L.  J.  319,  Ex.   ;  3   H. 
&N.  213. 
(He  was  stopped  by  tbe  Court) 
T.  Jones  replied. 

CocKBCRN,  C.J, — Our  judgment  in  this  case  wilt 
be  for  the  resp,  (the  pit  below),  and  we  will  deliver 
it  on  the  next  day  we  meet  for  Exchequer  errors. 

Cur.  ado.  vuU. 
/Vft.  11. — Jndgment  was  now  delivered  by 
CocKBURN,  C.  J.— In  this  case  I  am  of  opinion 
that  tbe  decision  of  the  Court  of  £x,  should  be  up- 
held ;  although  not  precisely  on  the  grounds  on  which 
that  decision  appears  to  have  proceeded,  I  think  the 
question,  whether  any  liability  in  the  deft,  arises  under 
the  sUtutes  7  &  8  Vict  c.  1 5,  and  19  &  30  Viot  c.  38, 
is  open  to  considerable  doubt,  owing  to  the  pit,  beio£ 
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ao  adult.  It  appears  to  me,  bowerer,  unnecessary  to 
decide  this  qoestion,  lieing  clearly  of  opinion  that, 
'independently  of  any  statutory  daty  or  obligation, 
^tbere  was  negligence  in  the  deft,  in  not  fencing  the 
uacbtnery  on  which  the  pit.  was  employed ;  and 
although  the  declaration  in  this  ease  is  based  on  the 
alleged  statutory  daty  of  the  deft,  to  fence  the 
machinery,  the  leave  to  more  waa  reserved  on  the 
^aestion  of  negligence,  and  there  is  fnll  power  to 
amend  the  pleadings ;  and  we  can,  therefore,  so  mould 
the  declaration  aa  to  make  it  applicable  to  the  grounds 
.on  which  we  think  the  case  should  be  decided.  I 
consider  the  doctrine  laid  down  by  the  H.  of  L.  in  the 
oase  of  the  Barton's  Bill  Coal  Company  y.  Reid,  aa 
-the  law  of  Scotland,  with  reference  to  the  duty  of  a 
master,  as  applicable  to  the  law  of  England  also; 
namely,  that  where  a  servant  is  employed  on  machinery 
from  the  use  of  which  danger  may  arise,  it  is  the  duty 
-of  the  master  to  take  due  care,  and  to  use  all  reason- 
able means  to  guard  against  and  prevent  any  defects, 
-from  which  increased  and  unnecessary  danger  may 
arise.  Mo  doubt,  when  a  servant  enters  on  an  employ- 
ment from  its  natnre  necessarily  hazardous,  be  accepts 
the  service  subject  to  the  risks  incidental  to  it ;  or,  if 
he  thinks  proper  to  accept  an  employment  on  machinery 
defective  from  its  construction,  or  from  the  want  of 
proper  repur,  and,  vrith  knowledge  of  the  facts, 
outers  on  the  service,  the  master  cannot  be  held  liable 
for  injury  to  the  servant,  within  the  scope  of  the 
-danger  which  both  the  contracting  parties  contemplate 
as  incidental  to  the  employment.  The  rule  I  am 
laying  down  goes  only  to  this,  that  the  danger,  con- 
templated on  entering  into  the  contract,  shall  not  be 
aggravated  by  any  omission,  on  the  part  of  the  master, 
to  keep  the  machinery  in  the  condition  in  which,  from 
the  terms  of  the  contract,  or  the  nature  of  the 
.employment,  the  servant  had  a  right  to  expect 
that  it  would  be  kept.  Id  the  present  ease,  at 
-the  time  the  pit.  entered  on  the  employment, 
-the  machinery  was  properly  fenced ;  on  its  ceasing  to 
be  so,  the  manager  of  the  defts.,  on  the  remonstrance 
of  the  pit.,  promised,  in  the  presence  of  the  deft,  the 
master,  that  the  defect  should  be  made  good.  It  must 
\t  taken,  therefore,  t-hat  at  the  time  the  contract  be- 
tween the  pit.  and  the  deft,  was  entered  into,  it  was 
-eontemplat«d  by  the  parties  that  the  machinery  ahould 
be  fenced.  It  follows  that,  through  the  negligence  of 
the  master,  in  omitting  to  keep  the  machinery  fenced, 
the  servant  has  been  exposed  to  danger  to  which  he 
•ODgbt  not  to  have  been  exposed ;  and,  the  injury  of 
which  he  oompUins  having  thus  arisen,  the  deft,  is 
Justly  and  properly  liable.  It  was,  indeed,  strongly 
urged  npon  os,  on  the  part  of  the  deft.,  that,  as  the 
j>lt.,  upon  becoming  aware  that  the  machinery  was 
no  longer  properly  fenced,  instead  of  refusing  to 
go  on,  as  he  might  have  done,  continued  to  perform  his 
service  with  a  knowledge  of  the  increased  risk  to 
which  he  was  exposed,  he  must  be  taken  to  have 
Tolnntarily  incurred  the  danger,  and  is  therefore  in  the 
same  position  as  if  be  had  originally  accepted  the  ser- 
vice OS  one  to  be  performed  on  nnfenoed  machinery. 
I  am,  however,  of  opinion  that  there  is  a  sound  dis- 
tinction between  the  case  of  a  servant  who  knowingly 
enters  into  a  contract  to  work  on  defective  machinery, 
•and  that  of  one  who,  on  a  temporary  defect  arising,  is 
induced  by  the  master,  after  the  defect  has  been  brought 
to  the  knowledge  of  the  latter,  to  continue  to  perform 
liis  service,  under  the  promue  that  the  defect  shall  be 
remedied.  In  the  latter  case  it  seems  to  me  that  the 
'•ervant  by  no  means  vraives  the  right  to  bold  the 
master  responsible  for  any  injury  which  may  arise  to 
iiim  from  the  omission  of  the  master  to  fulfil  his  obli- 
gation. Mo  donbt  a  defect,  thus  arising  in  maohinery, 
may  be  snch  that  no  man  of  ordinary  prudence  would 
-ran  tb*  hazard  of  working  on  it.  If  a  jury  should 
-find  that  the  party  complaining  had  materiidly  ooo- 


tributed  to  the  injury  by  his  own  rashness,  the  aetioo 
could  not  be  maintained,  inasmudi  as  it  is  a  well 
established  rule  that  a  pit.  who  baa  materially  con- 
tributed to  his  own  injury  by  his  own  negligenea 
cannot  recover,  although  he  may  show  negligence  in  the 
opposite  party.  Bat  the  question,  whether  the  injury 
of  which  the  pit.  complains  is  to  be  ascribed  wholly  to 
the  negligence  of  the  deft,  or  whether  the  pit.  baa  had 
any  share  in  bringing  it  about,  is  one  only  for  the 
jnry.  In  the  present  case  the  jury  have  determined 
this  question  in  favour  of  the  pit.,  and  we  are  bound  by 
their  decision.  It  is,  indeed,  put  to  us  that  notwith- 
standing this  finding  of  the  jury  the  knowledge  of 
the  pit.  that  the  machinery  was  onfenced  is,  in  pmnt 
of  law,  sufficient  to  prevent  the  pit.  from  recovering. 
But,  I  am  of  opinion  that  it  is  only  a  fact  in  the  case 
to  be  taken  into  consideration  by  the  jury,  with  all 
the  other  facts  and  circumstances,  in  determining  the 
question  whether  the  pit.  has  himself  helped  to  bring 
about  the  accident,  in  respect  of  which  be  seeks  to 
charge  the  deft.  Ih  this  sense,  and  in  this  sense  only, 
snch  knowledge  might  afford  an  answer  to  the  aetioo. 
It  does  not  do  so  in  point  of  law ;  and  in  the  present 
cose,  on  the  finding  of  the  jury,  it  does  not  do  so  is 
point  of  fact.  I  am  therefore  of  opinion  that  the 
Court  of  Ex.  were  right  in  refusing  to  disturb  tin 
verdict  for  the  pit. 

WioHTHAS,  J. — I  agree  with  the  condasion,  which 
has  been  expressed  by  the  Lord  Chief  Justice,  that  the 
judgment  should  be  affirmed,  but  I  do  not  entirely 
concur  in  all  the  reasons  which  he  has  assigned.  The  case 
is  divided  into  two  points,  and  one  was  disposed  of  at 
the  trial ;  the  statutory  obligation  npon  the  millowner 
to  keep  the  machinery  fenced,  and  the  contract  said 
to  be  existing  between  the  master  and  the  servant.  I 
attribute  more  importance  to  the  statutory  obligation 
than  has  been  put  upon  it  by  my  Lord;  but  I  do  not 
think  it  necessary  to  say  more  than  that  I  concor  in 
the  general  result  of  the  opinion  which  he  has  ex- 
pressed. 

Cromttox,  J. — I  arrive  at  the  same  conclusion. 
It  seems  to  me  that  tlie  only  question  really  reserved 
to  us  in  this  case  is,  whether  the  mere  knowledge  by 
the  pit  of  the  danger,  when  hs  did  the  act  which  pro- 
dnced  the  consequences  complained  of,  is  a  sufficient 
bar  to  his  recovering  damages  for  the  injury  received 
by  him  from  the  clearly  established  negligence  or 
default  of  the  deft  Here,  I  think,  we  most  take  it, 
on  the  ruling  not  complained  of,  and  upon  the  prnnt 
reserved  and  on  the  verdict  of  the  jury,  that  there 
was  default  or  negligence  on  the  part  of  the  deft,  for 
which  he  is  answerable.  I  do  not  think  it  b  now 
necessary  to  be  considered  by  ns  whether  the  liability 
of  the  deft,  arises  from  his  disobedience  to  the  atotat* 
or  from  his  negligence.  There  was  plenty  of  evi- 
dence of  his  negligence ;  and  from  the  report,  at  all 
events,  it  was  left  to  the  jury.  If  it  was  necessary  w« 
should  have  to  consider,  after  the  judgment  of  Parke^ 
B.  in  Coe  v.  PhU,  which  is  almost  direotly  in  point 
as  far  as  it  goes,  whether,  although  the  principd 
objecta  of  the  statute  might  be  young  women  and 
children,  if  there  is  a  direct  disobedience  to  the  statute, 
anybody  who  is  injured  has  a  right  to  complain. 
Parke,  B.  lays  it  down  in  very  express  terms  in  Co*  v. 
Piatt ;  but  it  was  not  absolutely  necessary  for  the  deci- 
sion there,  ss  that  case  was  decided  on  another 
point  Certainly  his  judgment  is  very  precis* 
upon  the  point.  But  I  do  not  think  it  necessary  to  go 
into  that  case,  one  way  or  the  other.  We  most  now 
take  it  that  there  was  a  cause  of  action  arising  firom 
deft's  negligence,  unless  the  ground  taken  by  his 
learned  counsel  at  the  trial,  and  afterwards  on  the 
argument  of  the  rule,  can  be  maintained ;  and  the 
question  really  is,  whether  the  mere  knowledge  of  the 
pit  of  the  dangerous  nature  of  the  service  prevented 
his  having  a  right  of  action.    I  found  my  judgoient 
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fnaofBj  npoD  theM  tiro  propoaitions ;  the  one  that 
there  is  lo  deleoce  to  the  action  under  the  rule  of  Ian 
<a  established  in  Prlally  t.  Fouler,  and  other  cases 
«f  that  kind ;  and  the  other,  that  there  is  no  defence, 
inder  the  notion  that  the  pit.  has  contributed  to  the 
iiijiii^  complained  of  b;  his  own  negligence.  Those 
are  the  tiro  distinct  defences.  The  plea  stated  that 
Oe  pit  coDtribnted  to  the  injury  b;  his  own  negligence. 
Ttist  was  negatived ;  but  it  also  contained  an  averment 
tbat  he  kneir  of  the  natore  of  the  danger,  and  on 
tbat  there  was  leave  to  amend,  if  necessarj ;  and  the 
peist  was  reserved.  Then  comes  the  question,  is  tbat 
alooe  a  sufficient  answer  to  the  action  ?  In  PrUatly  v. 
FacUr,  and  all  that  class  of  cases,  a  limitation 
vu  pat  apon  the  general  rule  of  law  that 
entitles  the  party  injured  to  bring  an  action. 
Tlut  rule  was  considered  as  subject  to  an 
eueption,  in  cases  where  the  party  entering  on  a 
oitais  duty  and  employment,  mast  be  necessarily  sup- 
fcsad  to  have  contemplated  the  ordinary  danger,  or, 
as  my  lord  has  expressed  it,  the  danger  arising  from 
tlie  scope  of  the  employment,  and  including  in  it 
iuger  arising  from  any  misconduct  of  a  fellow 
Mrrut.  Persons  may  talk  of  a  contract  between  the 
outer  and  his  servant:  I  do  not  suppose,  however, 
tilt  soy  such  contract  really  exists.  The  servant 
aters  the  service  with  an  uuderstHnding  of  the  nature 
<f  tbe  employment.  This  is  one  of  the  ordinary  risks 
attesiiag  it,  and  he  cannot  expect  to  be  indemnified 
fgiiiiit  sueli  ordinary  risks,  any  more  than  against 
tint  that  result  from  tbe  carelessness  of  fellow 
wvmts.  Whether  it  was  or  was  not  before  known  in 
tlie  Isw  w(  need  not  now  consider  ;  but,  whea  that 
ctceptlon  was  established,  there  arose,  almost  neces- 
ntily,  a  most  sound  distinction  in  my  mind,  wliich 
eee  ought  never  to  lose  sight  of,  namely,  that  where 
tilt  segUgence  was  brought  home  to  the  master,  that 
oetption  did  not  apply.  We  need  not,  for  the 
nstras  before  given,  consider  in  the  present  case 
*lietlier  it  was  the  personal  negligence  of  the  master. 
Te  anut  take  it  as  aasumed  that  there  was  per- 
enul  negligeoce  on  his  part.  I  should  be  inclined  to 
iM,  if  necessary,  in  accordance  with  what  has 
filial  from  my  I^ird,  that  it  is  negligence  in  the 
assttr  if  he  does  not  take  care  that  the 
■uchhies  are  properly  fenced  ;  and  tbat  where  tbat 
^  is  delegated  to  a  manager,  the  master  may 
<till  be  liable.  Clearly  in  this  case  we  must  take  it 
tlut  the  deft,  had  done  that  for  which  he  was 
Mposaible,  unless  the  second  defence  arises.  What 
is  that  defence  ?  It  is  said  that  mere  knowledge  is  a 
■|fieisnt  defence.  I  certainly  cannot  think  so.  It  is 
nid  that  the  pit.  cannot  recover  if  be  has  contributed 
to  the  accident,  that  is,  if  he  had  used  ordinary  care 
R  would  not  have  happened  to  him,  though  the  deft. 
*l>iisgUgent.  I  quite  agree  with  the  last  observations 
^  my  lord,  and  it  is  hardly  necessary  for  me  to  add 
*  word  to  th*  view  he  has  taken,  tbat  the  knowledge 
ef  the  danger  is  only  one  part  out  of  many  in  the 
IMtkn  of  negligence.  Here  it  was  so  applied  to 
jMtligaioe.  One  may  put  a  great  many  cases  in  which  it 
■s^nestion  very  often  of  degree  whether  it  is  negligence 
*t  M.  It  occurred  to  me  during  the  argument 
tbit :  suppose  a  man  knows  well  that  there  is  great 
J*ogir  in  going  to  open  a  trap  in  a  coal  mine ;  he 
•sows  that  the  duty  of  opening  the  trap  has  devolved 
<s  liim,  and  that  there  is  actual  danger  in  it ;  but  be 
(MS  and  does  it  and  receives  injury.  Is  he  guilty  of 
x^igtnce  ?  You  must  always  balance  the  several 
''•tten,  and  the  jury  must  say  whether,  on  looking  at 
■fl  the  draunstances,  there  is  negligence.  Take  the 
OH  of  a  man  crossing  the  street  if  an  omnibus  is 
I^Dear;  it  may  be  negligence  in  him  to  do  so;  but 
'>^is  a  young  and  active  man  and  likely  to  get  over, 
»m  laay  be  no  negligence.  The  difficulty  of  saying 
■"•Uur  or  not  there  was  negligence  is  for  the  jury. 
Wa  a07. 


In  all  these  oases  it  really  comes  to  tbe  question  of 
contributory  negligence  and  I  am  strengthened  in  my 
view  by  tbe  view  taken  by  my  Lord  Campbell,  in 
Senior  r.  W^ard.  Upon  these  grotmds  I  think  the 
judgment  of  tbe  court  below  ought  to  be  affirmed. 

W1U.E8,  J. — I  am  of  the  same  opinion.  I  entirely 
agree  with  what  has  been  already  stated  by  my  learned 
brother  Wightman,  and  I  need  not  say  more. 

BvLES,  J. — I  am  of  opinion  that  the  judgment  of 
the  Court  of  Ex.  must  be  affirmed.  This  is  a  case  of 
very  great  importance,  and  I  am  anxious  that  this  de- 
cision sbonld  repose  on  what  seems  to  me  the  true 
ground.  I  do  not  rest  the  right  of  the  pit.  to  recover 
on  tbe  statutable  obligation  incumbent  on  the  master 
to  fence  tbe  machinery,  nor  yet  on  the  personal  know- 
ledge of  tbe  master  that  the  machinery  was  impro- 
perly left  unfenced — though  I  do  not  mean  to  intimate 
any  disagreement  with  the  Court  of  Ex.  But  I  think 
the  master  liable  on  the  broader  ground,  to  wit,  that 
tbe  owner  of  dangerous  machinery  is  bound  to  exercise 
due  care  that  it  is  in  a  safe  and  proper  condition.  The 
case  of  Prieattg  v.  Fowler  introduced  a  new  chapter 
to  the  law ;  but  that  case  has  since  been  recognised  by 
all  the  courts,  including  the  courts  of  error  and  the 
U.  of  L.,  so  that  the  doctrine  there  laid  down,  with  all 
tbe  consequences  fairly  deducible  from  it,  is  part 
of  the  law  of  the  land.  But  tbe  principles 
laid  down  in  Prietllt/  v.  Fowler,  and  all  tbe 
examples  given  of  their  application,  relate  to  the  cir- 
cumstances and  casualties  of  ordinary  or  domestic 
life  and  ought  not  to  be  strained  so  as  to  rrgulate  the 
rights  snd  liabilities  arising  from  the  use  of  dangerous 
machinery.  It  is,  in  such  cases,  impossible  Uiat  a 
workman  can  judge  of  the  condition  of  a  complex 
and  dangerous  machine,  wielding  irresistible  mechanical 
power ;  and,  if  he  could,  he  is  quite  incapable  of  esti- 
mating the  degree  of  risk  invohed  in  reference  to  the 
condition  of  Uie  machine;  bat  the  master  may  be 
able,  and  generally  is  able,  to  estimate  both. 
Tbe  master,  again,  is  a  volunteer ;  a  worknua 
ordinarily  has  no  choice.  To  hold  that  the  master 
is  responsible  to  his  workman  for  no  absence  of 
care,  however  flagrant,  seems  to  me,  in  the  higbeat 
degree,  both  unjust  and  inconvenient.  On  the  other 
hand,  to  hold  tbat  the  master  warrants  tbe  safety 
and  proper  condition  of  tbe  machiney  is  equally 
unjust  to  the  master,  for  no  degree  of  care  can  insure 
perfect  safety  ;  and  it  is  equally  inconvenient,  for  who 
would  employ  such  a  machine  if  he  were  an  insurer? 
It  seems  to  me  that  the  true  rule  lies  midway  between 
these  extremes,  and  I  therefore  agree  in  the  conclu- 
sion arrived  at  by  the  Lord  Chief  Justice.  The 
master  is  neither,  on  the  one  hand,  at  liberty  to 
neglect  all  care;  nor,  ou  the  other,  is  he  to  insure 
safety ;  but  be  is  to  use  due  and  reasonable  care.  The 
degree  and  nature  of  that  care  are  to  be  estimated  on 
a  consideration  of  the  facts  of  each  particular  case.  X 
do  not  say  that  the  degree  of  care  is  in  all  cases  the 
same  as  the  master  must  observe  towards  strangers. 
This  rule  seems  to  me  the  only  rule  consistent  with 
justice  and  public  convenience ;  but  I  do  not  rest  it  oa 
those  consideration  alone.  It  reposes  on  very  high 
authority.  Lord  Cranworth,  in  delivering  tbe  judg- 
ment of  the  H.  of  L.,  in  the  Barlon't  Hill  Coal  Com- 
pany V.  Reid,  states  that,  in  the  case  of  dangerotu 
machinery  tbe  master  is  bound  to  exercise  due  care. 
It  is  true  tbat  this  was  a  Scotch  case ;  but,  in  that 
very  ease  the  law  of  Scotland  and  the  law  of  Enghrnd 
were  held  to  be  the  same  in  this  branch  of  the  law  of 
master  and  servant.  It  may  be  true  that  some  of  th* 
cases  cited  at  the  bar  are  not  quite  consistent  with  this 
rule,  particularly  those  which  seem  to  make  tba 
personal  misconduct  or  personal  knowledge  of  the 
master  a  necessary  ingredient  in  his  responsibility. 
But  we  are,  in  a  court  of  error,  at  liberty  to  decide  on 
principle,  and  fortified  by  higher  authority.     Why  may 
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not  the  muter  be  gnilty  of  negligence  bj  big 
manager  or  agent,  irhose  emplajment  may  be  so 
diatinct  from  that  of  the  injured  aerrant  that  the/ 
cannot  with  propriety  be  deemed  feiloir-aerranta  ? 
And,  if  a  master's  personal  knowledge  of  defects  in  bis 
machinery  be  necessary  to  his  liability,  the  more  the 
master  neglects  his  business  and  abandons  it  to 
others,  the  less  will  he  be  liable.  It  is  said  that  the 
Terdict,  exempting  the  servant  from  the  charge  of 
negligence,  is  inconsistent  with  the  fact  that  he  knew 
the  machinery  to  be  anfenced.  Bat  knowledge  is  only 
an  ingredient  in  negligence.  It  may  be,  that  the 
knowledge  of  the  servant  induced  him  to  use  extra 
care,  which  care  was  yet  insufficient  to  preserve  him 
from  accident  Besides,  a  servant  knowing  the  facts 
may  be  ntterly  ignorant  of  the  risk.  Lastly,  the 
original  contract  of  the  servant  was  to  woric  with 
fenced  machinery,  and  it  waa  bis  master,  and  not  he, 
that  violated  the  condition,  and  in  so  doing  exercised  a 
species  of  oompulaion  over  the  servant  For  these 
reasons  I  tbink  the  pit.  below  is  entitled  to  our 
jadgment 

Kkatiiio,  J. — I  concnr  to  the  decision  of  the  ooart 
that  the  judgment  of  tbe  court  below  shonld  be 
affirmed.  I  do  so  for  the  reasons  ahready  expressed 
hj  the  Lord  Chief  Jostiee.  Judgment  affirmed. 

Attorney  for  the  app.,  J.  B.  Foa,  40,  Finsbuy-circns, 
•gent  for  £arU,  Son,  Boppe  and  Orford,  Manchester. 

Attorneys  for  the  resp.,  Torr,  Joneiniy  and  Tagart, 
38,  Bedford-row,  agents  for  George  Xichardton,  Man- 
chester. 

Spouse  of  fLotus. 

■eported  by  Jahxs  Patebso!),  Esq.,  of  the  Middle  TemplCL 
Banlster-at-Law. 

Friday,  Julg  10. 
Shaw8  Watkb  Compaky  ».  Orbbkock  Pouck 

Tbustbks. 
Local  Improvement  Ad — Police  rait— Rateable  value 

—  Waterieorke — Milling  power. 
Tie  3.  Walenaortt  Compant/  were  en^wered  to  mate 
reeervoirt  and  to  let  tilte  for  millt  on  the  banks  of 
tke  waterfalle  at  rente,  iMch  water  renU  were 
payable  to  the  company  by  the  millomtere  in  raped 
of  the  toater  power  of  vltich  they  had  the  toe.  In 
rating  the  company  as  o'ccupiers,  these  toater  rents 
were  included  as  part  of  the  annual  rateable  value 
of  their  walerieorks;  but  the  company  contended 
that  the  milloaners  alone  ought  to  be  rated  as  the 
occupiers: 
Held,  that  the  rate  was  right,  for  these  water  rents  were 
part  of  the  yearly  value  of  the  waterworks  occupied 
♦y  lie  company. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Session  as  to  the  rateability  of  certain  waterworks 
aoder  a  local  improvement  Act. 

In  1825  the  Shaws  Water  Company  was  incorporated 
by  atatute  6  Geo.  4,  c  120,  in  order  to  supply  water 
to  the  town  and  harbour  of  Greenock.  The  statute 
empowered  the  company  to  congtmct  waterworks  and 
reservoirs,  and  on  the  sloping  ground  between  the 
reservoirs  and  the  town  to  sell  pieces  of  land  to  mill- 
owners,  that  mills  might  be  erected  which  might  use 
the  water  power  of  tbe  waterfills.  These  pieces  of 
land  were  granted  by  feu  contracts  or  conveyances, 
which  conveyed  in  consideration  of  a  rent  the  ground, 
together  with  the  privilege  of  the  waterfall,  and  the 
use  and  benefit  of  the  water  adjoining,  to  be  held  for 
ever  of  the  Shaws  Water  Company. 

The  Greenock  Police  Act,  3  Vict  c  27,  empowered 
certain  tmstees  to  assess  all  tenants  and  ooonpiers  of 
dwelling-houses,  mills,  &e.,  at  a  snm  not  exceeding 
S*.  in  tbe  pound  of  the  yearly  rent  towards  tbe  pur- 
1  of  that  Act    Waterworks  were  included  in  the 


definition  of  tbe  word  "  lands."    Under  this  statate  tho- 
Shawa  Water  Company  were  rated  in  respect  of  tho- 
annual  sums  paid  by  way  of  rent  by  the  millowneia- 
for  the  use  of  the  water  power,  being  part  of  the  rent 
of  the  waterworks.    The  company  then  commenced 
the  present  proceeding,   the  object  of  which  was  to 
obtain  a  declaration  of  the  eonrt  that  soch  water  rent* 
ongbt  not  to  be  incladed  in  the  rate  upon  the  ooapany, 
but  were  properly  included  in  the  rate  npon  the  mill- 
owners.    The  Court  of  Seasion  held,  that  the  water 
rents   were    no    part  of  the  reteabb  value  of  the 
waterworks,    whereupon   the    company  brought    tho 
present  appeal. 

Jlok,  Q.C.  and  Anderson,  Q.C.  for  the  apps. 

The  SolicUor-Generjl  (Palmer),  Uwre  and  J.  Brom» 
for  the  lesps.  Cur.  adv.  wlL 

The  Lord  Chamcblior. — ^My  Lords,  the  respa. 
are  a  company  incorporated  for  the  purpose  of  an^ly— 
ing  water  to  the  town  of  Greenock.  Under  the  poweis 
granted  by  tbeU  Acta  of  Parliament  they  have  eon- 
stmoted  large  worka,  including  reservoirs  and  a^nednct*- 
or  watercourses  within  the  burgh  of  Greenock,  by 
meana  of  which  they  collect  and  conduct  the  water  for 
tbe  use  of  the  town  and  the  ships  in  the  harbour.  A* 
the  reaervoirs  are  at  a  considerable  elevation  above  th» 
level  of  the  town,  the  fall  in  the  stream  of  water  as  it 
flows  down  tbe  aqueduct  or  waterconrse  is  considerable^ 
affording  a  constant  supply  of  water  power.  And 
accordingly  the  company  is  empowered  to  fen  sites  for 
mills  npon  the  line  of  their  watercourse,  and  also  t» 
contract  to  supply  water  power  to  the  mills  at  aodi 
annual  rate  as  might  be  agreed  on.  Accordingly, 
under  fen  contracts  entered  into  by  the  company,  mills 
have  been  erected  along  the  line  of  and  adjoining 
their  watercourse,  and  the  company  has  engaged 
to  supply  water  for  the  purpose  of  drivii^  th*- 
machinery  in  those  mills  at  various  annual  sams, 
which  are  reserved  and  made  payable  by  tho  fiea.. 
contracts.  In  these  contracts  provision  is  made  to  tho 
end  that  the  water  supplied  as  a  driving  power  may 
not  be  diminished  or  deteriorated  in  its  passage 
throngh  the  mill,  but  may  be  returned  again  to  tho 
watercourses  so  that  it  may  flow  on  to  the  town  of 
Greenock.  The  sums  thus  paid  to  tbe  company  for 
water  power  constitute  a  considerable  portion  of  its 
revenue,  and  m  respect  of  their  annual  income  derived 
from  this  source  the  company  are  asaessed  by  the  apps., 
who  are  trustees  under  a  local  Act,  tbe  3  Vict  c  27, 
at  the  annual  snm  of  976/.  By  tbe  5Ut  section  of  that 
local  Act,  it  is  provided  that  the  assessment  to  be  levied 
nnder  the  Act  upon  any  mills  erected  or  hereafter  to 
be  erected  upon  any  of  the  falls  or  mill  sites  of  tbo 
Shawa  Water  Joint  Stock  Company  shall  not  exceed 
the  rate  of  4s.  for  each  and  every  horse  power  of  snch 
falls  or  mill  sites  respectively,  such  hoise  power  to  be 
reckoned  and  compnte d  according  to  the  regulations  of 
the  said  Shaws  Water  Joint  StockCompany,  with  further 
provisions  which  it  is  not  necessary  to  state  at  length. 
It  is  this  section  which  has  given  rise  to  the  present 
controversy.  It  is  contended  by  the  resps.  that  the 
mills  are  rated  in  respect  of  the  water  power  supplied 
to  them,  and  that  to  rate  the  reaps,  in  respect  of  the 
water  so  supplied  wonid  be  to  rate  the  same  property  a 
second  time.  But  in  my  opinion  this  is  erroneous. 
The  mill  is  rated  in  respect  of  its  own  independent 
value,  which  is  no  doubt  increaaed  by  water  power,  and 
the  reaps,  are  properly  rated  in  respect  of  tbe  water- 
works, of  which  they  are  the  possessors  and  occupiers, 
and  by  means  of  which  they  receive  and  enjoy,  aa  part 
of  their  revenue,  the  income  which  has  been  assessed  at 
tbe  snm  of  976/.  per  annum.  This  sum  is  not  incoow 
arising  from  anything  which  is  in  the  exclusive  occupa- 
tion of  the  millers,  but  is  income  derived  and  enjoyed 
from  and  in  respect  of  the  works  within  the  borooglt 
of  Greenock,  which  are  in  tbe  occupaUon  of  the  com- 
pany.    Tbe    water-way    will     give    an    additional 
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Tihw  to  two  properties  which  were  the  snbjeet  of  dis- 
tiiict  oecnpation.  The  water  in  passiog  through  the 
Brill  ngmenU  the  ralae  of  the  mill,  and  the  monejr 
Koared  for  the  serrice  done  by  the  water  ia  incident 
to  tbe  poawasion  of  the  waterworlu  from  which  the 
water  is  snpplied.  Tbe  provisions  with  respect  to  tbe 
water  in  the  fen  oontraeta  ahow  that  the  stream  of 
wit*  in  its  transit  throngh  the  mill  i*  still  the  pro- 
pcftj  of  the  eompanj,  and  that  it  ia  not  in  the  pos- 
•■Bon  of  the  miller,  who  has  only  a  qaalified  use  of 
it  Upon  tbe  general  qnestion,  therefore,  I  am  of 
epinion  that  the  riew  taken  by  the  Lord  Ordinary  is 
comet,  and  that  the  judgment  appealed  from  is  er- 
nnaoos  and  ongbt  to  be  reTeised.  There  is  a  minor 
jTwuid  on  which  it  is  clear  that  tbe  jadgment  of  the 
Cmrt  of  Session  is  wrong.  Under  the  Scotch  Valna- 
tioa  Act  the  reaps,  hare  bad  the  entirety  of  their  works 
lalud  by  the  GoTomment  aasessor,  who  has  fixed  the 
sm  of  976f.  (at  which  the  reaps,  are  rated  by  the 
appa.)  as  the  annual  ralne  of  sneb  part  of  the  resps.' 
■worki  u  are  aitoata  within  tbe  bnrgh  of  Greenock, 
bdig  the  preniae*  to  which  tbii  appe^  relates.  And 
by  tbe  33rd  section  of  the  same  Act  it  ia  in  effect 
eiaeted  that  the  Taloation  appearing  on  the  Talnation 
tell  shall  be  always  deemed  and  taken  to  b«  the  just 
smooat  of  real  rent  for  the  porposes  of  erery  eonnty, 
'Suoicipal,  parochial,  or  other  public  assessment,  rate, 
er  tax,  under  any  Act  of  Parliament ;  and  that  the 
ome  shall  be  Bssessed  and  levied  according  to  the 
aaoie  yearly  rent  or  valne  accordingly.  Therefore  it 
■  plain  that,  so  long  as  the  valuatioo  remaina,  the 
apps.  ai»  not  only  justified,  but  bound  to  asseaa  tbe 
nift.  at  this  sum  of  976/.,  being  tbe  anntul  value 
£xed  by  the  assessor  on  their  property  in  tbe  bnrgh  of 
^teesock.  As  this  valuation  still  continues,  the  judg- 
mest  of  the  Court  of  Session  is  plainly  wronK,  being  at 
nrimee  withthe  Act  of  Parliament  It  is  said  that  this 
Tihiation  may  be  corrected  ia  tbe  future  year,  which  is 
true,  if  it  be  wrong ;  bat,  for  the  reaaons  already  given, 
I  am  of  opinion,  and  submit  to  your  Lordships,  that 
the  aiMSsmeat  is  correct,  and  that  tbe  judgment  of  tbe 
liner  House  ought  to  be  reversed,  and  that  of  the  Lord 
Ordinary  restored  and  affirmed,  and  the  prayer  of  the 
ndaiming  note  refused  with  expenses. 

Lord  Cbarwobth. — My  Lords,  oooearring  as  I  do 
'Qtirely  with  my  ooble  and  learned  friend  on  the  wool- 
ad,  perhaps  I  should  be  adequately  discharging  my 
daty  if  merely  expressmg  that  assent ;  but  iuaamucb 
as  I  differ  firoin  the  judgment  of  the  learned  judges 
Wow,  I  will  briefly  state  the  mode  in  which  the  case 
te  ttnek  me.  Tbe  whole  case  toma  upon  the  quea- 
tioi  u  to  the  rating  of  the  mills.  I  will  not  again 
tefer  to  the  51st  section  of  the  Act,  which  has  been 
nad  by  my  noble  and  learned  friend.  I  merely  remark 
that,  punnaot  to  the  provisions  of  that  clause,  the  mills 
kva  been  regularly  assessed  according  to  the  amoant 
^  horse  power  which  tbey  reapectively  enjoy ;  and  it 
wa  argued,  that  to  make  the  reapa.  pay  any  rate  for 
the  water  which  they  supply  to  tbe  mills  would  be  to 
naka  a  second  assessment  on  property  already  rated. 
Sit  tld*  is  not  so.  If  tbe  owner  of  a  house  in  a  town 
laled  at  ML  a-year  were  to  discover  a  spring  of  water 
in  his  house  by  means  of  pipes  connected  with  which 
ks  ibould  be  able  to  snpply  pure  water  to  ten  adjoining 
tosses  at  a  rate  of  52.  per  bouse,  his  house  would  pro- 
fwly  be  rated  thenceforth  at  lOOL  inatead  of  SOL,  and 
<v<ry  one  of  the  ten  houses  would  also  be  properly 
Msd  the  additional  value  which  was  oonferred  on  them 
^  >  stream  of  pure  water.  Tbe  rateable  value  of  the 
mae  supplying,  aa  well  aa  of  all  the  houses  supplied, 
*<wld  be  increased  in  value,  and  so  become  liable  to  an 
bcnaaed  asaessment.  But  it  was  further  srgued  that 
'the  reaps,  could  not  be  rated  as  being  in  tbe  occnpa- 
<>oa  of  the  water  snpplied  to  the  milla.  The  mill  sites, 
it  was  tni^  aaid,  have  beoi  f  eued  out  to  the  millers, 
•«»i  tbtrerors  no  longer  occupied  by  tbe  water  com- 


pany, and  these  sites,  in  most  if  not  in  all  eases,  com- 
prise tbe  solum  of  the  aqueduct  over  which  tbe  water 
passes,  and  so  are  in  the  occupation,  not  of  the  com- 
pany, bat  of  the  millers.  Some  question  was  raised  as- 
to  how  far  the  fen  oontraeta  with  the  millets  did  pass 
the  sohm  of  what  was  feued,  so  as  to  carry  with  it  a 
right  to  the  water ;  but  I  do  not  think  it  necessary  t» 
go  into  this  inquiry.  By  the  48th  section  of  the 
Water  Companies  Act,  they  are  aulhorised  to  feu  out 
miU  sites,  and  by  the  next  section,  to  contract  for  the 
supply  of  water  to  the  fenars  of  such  mill  sites.  The 
Legislature  plainly  considered  them  aa  continuing  in 
the  enjoyment  of  the  running  water,  however  they 
might  have  dealt  with  the  soil  over  which  it  passed  ; 
indeed,  on  no  other  hypothesis  could  they  continue  to 
carry  into  effect  tbe  purposes  of  the  Act,  which  waa  to 
secure  a  constant  snpply  of  water  to  the  town  and 
harbour  of  Greenock.  What  is  rated,  and  properly 
rated,  is  the  entire  waterworks.  Of  those  worka, 
treated  as  a  whole,  the  resps.  sr«  in  possession  ;  they 
derive  their  revenue  from  the  works  as  one  entire  un- 
divided property,  extending  through  several  parishes ; 
and  the  only  difficnity  in  such  cases  is  to  say  how  much 
beneficial  occupation  there  is  in  each  parish  through 
which  the  entire  property  extends.  But  here  th» 
Legislature  has  interfered.  By  tbe  Scotch  Valuation 
Act  of  1854  (17  &  18  Vict  c.  91),  the  commissioners 
of  supply  in  every  county,  and  the  magistrates  of  every 
burgh,  are  authorised  and  required  to  make,  annually, 
a  valuation  of  all  land  and  heritages  in  every  pariah  in 
the  county,  and  in  every  burgh  reapectively  j  and  the 
Legialatut*  seeing  that,  in  the  case  of  railways,  canals, 
wsterworks,  and  other  like  undertakings  traveraing 
many  parisbea,  there  might  often  be  great  difficulty  in 
fixing  fairly  the  value  of  such  undertaking,  and  the  part 
fairly  attributable  to  each  parish,  bos  provided  that,  in 
such  cases  the  Treasury  sb^l  appoint  a  special  assessor  ; 
and  directions  are  given  by  the  Act  as  to  tbe  mode  in 
which  tbe  assessment  shall  be  made  and  apportioned 
among  the  several  parishes  in  which  the  works  of  tbe 
railway,  canal,  or  other  company  are  situate.  The  valu- 
ation so  made  is  liable  to  be  questioned  in  tbe  modo 
pointed  out  by  the  Act;  but  unless  so  questioned  is  to 
be  final  for  the  year  for  which  it  is  made.  With 
respect  to  the  railway  and  canal  companies,  no  option, 
as  I  nndemtsnd  the  Act,  is  given  ;  tbey  are  obliged  to 
have  the  valuation  of  their  undertakinga  made  by  tbe 
Government  assessor.  But  with  respect  to  the  water- 
works companies  the  ease  is  different  They  are  at 
liberty  to  insist  on  having  their  worka  valued  by  the 
Government  assessor  as  one  entire  heritage,  and  tho 
value  apportioned  among  the  several  parishes  in 
which  they  are  situate;  or  they  may  leave  every 
parish  in  which  any  part  of  their  works  is  situats  to 
value  that  part  singly  according  to  its  value.  Thft 
reaps,  have  since  the  passing  of  the  Act  of  1 854  had 
their  entire  works  valued  by  tbe  Government  assessor, 
probably  because  they  thought  that  the  most  bene- 
ficial course  to  be  pursued  by  them ;  and  it  is  by  that 
officer's  decision  tbst  the  stmt  of  9762.  haa  been  fixed  as 
the  value  of  so  much  of  tbe  works  as  is  situate  in  the 
town  of  Greenock.  By  sect.  33  of  that  Act  it  is 
enacted,  "  that  where  in  any  county,  bnrgh,  or  town, 
any  oounty,  municipal,  parochial,  or  other  public 
assessment,  or  any  assessment,  rate,  or  tax,  under 
any  Act  of  Parliament,  is  authorised  to  be  im- 
posed and  made  upon  or  according  to  the  real  rent  of 
the  lands  and  heritages,  the  yearly  rent  or  value  of 
soch  lands  and  heritages,  ss  appearing  from  tb«  valu- 
ation roll  in  force  for  the  time  under  thia  Act  in  such 
county,  burgh,  or  town,  aball,  from  and  after  the  esta- 
blishment of  such  valnaUon  therein,  be  always  deemed 
and  taken  to  be  the  just  amount  of  real  rent  for  the 
purposes  of  such  county,  muniapal,  parochial,  or  other 
assessment,  rste,  or  tax,  and  tbe  same  shall  be  assesaed 
and  levied    according  to  such  yearly  rent  or  valua 
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aocordin^/,  anj  law  or  usage  to  the  contrary  notwith- 
atanding."  It  ia  clear,  therefore,  that  nnder.  the 
ezprees  provisioiu  of  that  Act,  the  appe.  were  bonnd 
to  asuas  the  reaps,  at  the  torn  foand  bj  the  assessor  to 
lie  the  valoe  of  their  works  properly  assessable  on  the 
borgh  of  Greenock,  and  enn  if  in  the  ascertaining  that 
▼aloe  the  assessor  had  made  any  mistake,  it  ooald  not 
now  be  corrected.  I  bare,  howerer,  stated  that  in  my 
opinion  there  was  no  mistake ;  and  therefore  I  think 
that  the  Lord  Ordinary  was  right  in  dismissing  the 
case,  and  in  finding  the  reaps,  liable  to  expenses ;  so 
that  the  judgment  complained  of  ought  to  be  reversed. 

Lord  Chelhsfokd. — My  Lords,  the  qaestion  to  be 
determined  in  this  case  is,  whether  the  defts.,  as  trostees 
acting  under  the  said  statute,  are  entitled  to  impose  on 
or  lery  from  the  pita,  assessments  in  respect  of  any 
annual  duties  payable  to  the  pita,  nnder  feu  contracts 
with  the  proprietors  of  any  mills  or  other  bnildings 
erected  upon  any  of  the  falls  or  mill  sites  held  of  the 
pita,  upon  or  along  the  Shaws  Water  aqnedaet.  Both 
the  Lord  Ordinary  and  the  judges  of  the  first  diTiaion 
■eem  to  have  conaidered  that  the  ralidity  of  the  aaseaa- 
ment  depended  upon  whether  the  so/am  of  the  aqueduct, 
by  means  of  which  the  water  for  which  the  annual 
duties  were  paid  passed  to  the  mills,  was  in  the  mill- 
owners  or  in  the  water  company.  It  may  perhaps  be 
difficult  to  collect  from  the  feu  oon  tracts  whether  the 
aoii  of  the  aqueduct  ia  granted  to  the  millowners;  bnt 
it  seems  to  tiie  that  the  apps.  may  aSbrd  to  concede 
this  point,  and  yet  succoafully  contend  for  the  pro- 
priety of  the  assessment  upon  the  company.  The 
counsel  for  the  respa.  stated  the  question  to  be,  whether 
the  millowners  or  the  company  wen  to  be  rated  in 
respect  of  the  annual  duties  payable  under  the  fen  con- 
tracts. If  this  really  were  thequestion,  the  decision  would 
not  be  difficult.  It  cartainly  would  be  extraordinary  to 
lay  a  rate  upon  the  millowners  in  respect  of  an  annual 
payment  whicii  ia  not  a  benefit  to  them,  but  a  bnrden 
upon  their  lands.  The  jnillowners  are  not  asseesabie 
in  respect  of  the  water  supply,  though  a  quantity  of 
the  aupply  of  water  may  at  their  option  be  taken  as 
the  means  of  ascertaining  the  assessable  ralue  of  their 
oceupatiou.  But  they  are  at  liberty  to  have  the  Talna- 
tion  made  according  to  the  yearly  rent  or  value.  In 
neither  mode  of  rating  could  the  annual  duties  which 
they  pay  to  the  water  oompany  come  within  the  reach 
of  the  rate.  The  water  company  are  clearly  liable 
to  ass?8sment  by  the  Greenock  trustees  ;  and  the 
assessable  subject  upon  which  the  rata  is  to  be  Uid  is 
their  waterworks  generally  according  to  the  yearly 
tent  and  value  under  the  Valuation  Act.  In  ascer- 
taining the  yearly  rent  or  valae,  are  the  annual  duties 
paid  by  the  millers  to  enter  into  and  form  part  of  the 
Talnalion,  or  to  be  altogether  excluded?  In  other 
words,  are  the  company  overrated  to  the  extent  of 
these  annual  duties?  This  question  might,  and  pro 
bably  ought,  to  have  been  decided  io  another  form.  If 
the  water  company  considered  that  they  bad  been  im- 
properly assessed,  they  onght  to  have  appealed  to  the 
trustees,  anl  from  them  to  the  sherif  or  his  substitute, 
whose  judgment  or  decision  would  have  been  final  and 
conclusive.  But  passing  by  the  subject  of  the  juris- 
diction altogether,  the  question  seems  to  be  reduced  to 
the  simpteiit  point.  The  water  company  are  assess- 
able in  rrspeot  of  their  waterwork:)  as  a  whole. 
The  aqueduct,  whether  the  so/um  of  it  is  in  the 
company  or  in  the  millowners,  is  at  all  events 
a  part  of  the  waterworks.  It  is  clear  that  the  water- 
works generally  must  be  assessed  upon  the  yearly 
value  of  the  entire  subject  The  annual  duties  paid  by 
the  millers  for  the  water  supply  are  part  of  the  yearly 
lent  or  value.  No  person  i<  rated  separately  io 
respect  of  them,  and  no  reason  exiata  for  separating 
the  aqueduct  from  the  rest  of  the  works  as  a  distinct 
■object  of  assessment  altogether.  It  could  not,  for  the 
given,  b«  laid  upon  the  miUownera,  and,  if  it 


were  not  imposed  upon  the  company,  they  would  not 
be  assessed  according  to  the  entire  value  of  their  water- 
works. It  was  asserted  in  argnmaot  that  if  th* 
oompany  were  rated  for  the  increased  value  of  thor 
property  arising  from  these  fen  duties,  the  same  sub- 
ject matter  would  be  twice  rated.  But  this  ia  not  tlie 
case.  If  the  millers  are  rated  according  to  the  amout 
of  horse  power,  it  has  been  shown  that  the  water  dntie* 
would  not  be  reached  by  such  an  aaaaament;  and 
even  if  they  were  to  elect  to  have  their  mills  rated  in 
the  same  manner  as  other  property,  although  the  rate 
upon  them  might  i>e  higher  io  oonaeqnence  of  the  in- 
creased valne  of  their  mills  oocadoned  by  the  water 
aopply,  the  duties  which  they  aro  liable  to  pay  would 
not  be  any  part  of  the  subject  of  this  assessment,  bit 
would  rather  be  a  reduction  to  be  made  before  the  rate- 
able value  could  be  ascertained.  Upon  these  ahoit 
grounds  I  agree  that  the  judgment  appealed  from, 
onght  to  be  reversed.  Jmdgmeal  mtrmi. 


<Bfqtttts    dourts. 

♦ 


COTTBT  OF  AFFEAI.  TS  OHANOEBT. 

Sepoctod  bjr  Tuoius  BaooxssAXK.'Esq.,  Banister-at-Law. 

Jwia  23  end  Jtif  35. 

(Before  the  Loans  Jusnosa.) 

HowEixs  V.  Jerkhis. 

W\U — 'EMioH — CompmntMn   to   the   iltappmUet 

devUea — Iitqmiy. 
n*  Itttator  «ra<  eiUtlkd  to  a  mnOf  o»lj/  of  tatk 
of  two  farmi  caUtd  T.  and  P.,  A*  rtmaiunf 
moielg  of  eaek  btlotufiag  in  tjtial  thara  Io 
W.  and  L.  Tht  tutator  ^  hit  toUl,  after  giv'utg 
all  hii  real  and  personal  ettate  to  hii  mj* 
for  life,  with  remaiader  to  L.  for  H/e,  from 
and  aflsr  the  decerue  of  the  ItUter  govt  "mf 
farm  called  T."  to  hie  nephnc  W.  and  hie  nieee  Et 
their  heire  and  auignt,  ae  tenantt  ia  comeun. 
And  he  gave  them  300L  towards  rebuilding  and  re- 
pairing the  home,  ^e.  "  on  "ijf  taid  farm  T."  Be 
then  dented  "  my  farm  called  P."  to  the  pit*,  n  lite 
manner,  bat  without  any  timilar  gift  for  repairt. 
After  his  death  L.  conveged  all  hit  interett  in  tit 
two  farms,  after  sttccettive  life-estates,  to  th*  ftt" 
Held  {affimUng  the  deeition  of  Wood,  V.C.),  that  W. 
must  elect  whether  he  would  tola  under  or  agtuut 
the  will 
Upon  his  electing  to  take  agninst  the  will: 
Held,  further,  that  the  benejiti  he  would  hate  taien 
unAr  the  will  mutt  be  apportioned  in  compeasation 
of  th*  dltappointed  devitees,  in  proportion  to  the 
value  of  the  gifts  which  theg  lost  ig  hit  election,  and 
th*  consequential  inquiries  as  to  those  vaUet  wert 
directed  in  chambers. 

This  was  an  appeal  from  a  decree  of  Wood,  V.C-r 
who  had  declared  that  the  deft.  William  Jenkins  wu  pot 
to  his  election  whether  he  would  take  under  or  against 
the  will  of  Leoia  Jenkins,  under  the  following  circom- 
stances : — 

William  Jenkins  (since  deceased)  devised  two  frte- 
holdmessuages  and  farms,  called  Tyr-y-wain  and  Pedols, 
upon  trust  to  apply  the  rents  for  the  benefit  of  his  wife, 
his  reputed  son  Llewelyn  Jenkins,  and  his  sons  Levis 
and  Kees  Jenkins,  and  upon  the  youngeat  of  these 
attaining  twenty-one  to  oouvey  the  same  to  the  sur- 
vivors of  the  four  persoas  as  tenants  io  common  in  fee. 
The  testator  died  in  1810,  leaving  all  the  fov 
living ;  bis  heir-at-law  was  Lewis  Jenkins.  The  widow 
died  in  1817  intestate,  and  Lewis  Jenkins  was  her 
heir-at-law  also.  Before  her  decease  Bees  Jenkins, 
the  youngest  of  the  three  sons,  had  attained  twenty- 
one,  so  that  upon  ber  death  Lawis  Jenkiu  btoans  en- 
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titlad  (0  bis  owa  (oarth  aod  to  that  of  bis  mother ; 
Ueweljn  J«nkias  to  one  other  faartli,  and  Rees 
Jmiciiu  to  the  reouuoing  foartb.  The  liiit-nMntioned 
dMd  in  183S,  ind  Ml  two  children,  tbo  dtfti.  William 
aad  Elizxbotb  Jenkina, 

Lewi*  Jenkins,  by  bis  will  dated  the  87t)i  Jan.  1847, 
after  certain  beqaeals,  devised  and  bequeathed  aa 
follows :  *'  Aa  to  all  other  m;  real  and  personal  estate, 
money,  aeonrities  for  money,  and  other  property  wbat- 
soerer,  which  I  may  die  poaaaeaed  of,  I  gire,  deriae  and 
bequeath  the  same  onto  my  said  wife  until  her  decease 
•r  seoood  marriage,  whioheTer  shall  first  happen.  And 
I  direct  tliat  sIm  may  reeeiTe  tlie  rente  of  the  leaae- 
holda,  and  the  intereat  of  all  moneys  ont  npon  seenrity, 
widMOt  batog  liaU*  to  baTa  the  said  leaaeholda  sold,  and 
lb*  proceeda  inTeated,  or  the  said  money  called  in  and 
inrtstad  in  any  other  than  their  present  seourity,  or 
•tiler  penooal  security  in  porsoaace  of  any  rule  in 
equity  ;  and  from  and  after  ber  decease  or  second 
marriage,  I  gire,  deriae  and  bequeath  the  same  nuto 
my  brotlier  Llewelyn  for  and  during  hie  natural 
life,  and  the  interests  and  reota  aforwaid  to  be  rs- 
otind  by  bim  in  the  same  manner  as  I  hare  di- 
rected with  respect  to  my  said  wife.  And  from 
sad  after  hia  decease  in  manner  following :  As  to 
my  farm  called  Tyr-y-wain  I  gire  and  derise  the  same 
onto  and  between  my  nephew  (the  deft.)  William 
Jenkins,  tai  my  niece  Elisabeth  Jeckina,  and  their 
sercral  heirs  and  assigns  for  erer,  aa  tenants  in 
common  ;  and  I  direct  that,  in  case  either  of  them 
shall  die  witbont  lawfiil  issue  at  the  time  of  hia  or  her 
death,  the  shaie  of  the  one  so  dying  shall  go  to  the 
ether  of  tbem,  his  or  her  heira  and  assigns  for  STcr. 
Aad  I  gire  end  bequeath  unto  the  said  William  and 
Elisabeth  the  sum  of  SOOt  towarda  rebuilding  and  re- 
pairing the  houses,  outhouse*  and  other  building*  on 
my  said  farm  called  Tyr-y-wain  ;  and  as  to  my  farm 
called  Fedola,  and  my  two  leasehold  bouses  at  Oowlais, 
I  give  and  deriae  and  bequeath  tfae  bams  unto  my 
nieces  (tfae  pits.)  Ann  Jenkins  and  Jennett  Jenkina, 
and  to  their  sereial  heirs,  executors,  adminiatrators 
aad  assigns,  according  to  the  nature  at  the  property, 
aa  tenants  in  common.  And  I  direct  that,  in  case  either 
my  niece  Ann  or  my  niece  Jennett  shsll  die  without 
learing  any  lawful  issue  liring  at  the  time  of  her 
daath,  that  the  share  of  the  one  so  dying  of  the  said 
farm  and  bouses,  shall  go  to  the  other  of  them,  her 
bcirs,  ezccntors,  administrators  and  assigns."  Then, 
after  certain  pecuniary  legacies,  be  proceeded  thus: 
**  All  the  rest,  resiiine  end  leouinder  of  my  said  real 
and  personal  estate,  I  gire,  devise  and  beqaeath,  after 
the  decease  or  second  marriage  of  my  said  wife,  and  the 
iteath  of  the  said  Llewelyn  Jenkins,  unto  and  between 
my  aaid  nephew  and  nieces  William,  Elizabeth,  Ann 
aad  Jennett,  their  several  heirs,  executors  and  adminis- 
trators, share  and  share  alike,  and  I  appoint  my  wife 
aod  the  said  Llewelyn  Jenkins  ezeeator  and  executrix 
<f  this  ny  will" 

Lewis  Jenkins  died  shortly  afier  the  date  of  bis  will, 
aod  before  the  28th  SepL  1847,  on  which  day  Uewelyn 
Jenkins  eonvsyed  all  bis  intereet  in  the  two  farms, 
Tyr-y-wain  and  Pedola,  to  Ana  Jenkins  and  ber  heirs, 
t*  Uie  use  of  himself  for  life,  with  remainder  to  the 
use  of  the  said  Ann  Jenkins  the  widow,  fur  life,  with 
remainder  to  the  pita.  Ann  aad  Jennett,  as  tenants  in 
caomoo  in  fee;  but  if  either  should  die  without 
leering  lawful  issue  living  at  the  time  of  ber  death, 
her  abare  waa  to  go  to  the  surrivor. 

Uewelyn  Jenkins  died  in  the  lifetime  of  Ann 
Jenkins  the  widow,  intestate  and  without  issue,  and 
Ann  Jenkina  died  in  Nor.  1858. 

The  bill  was  filed  by  Mrs.  Howells  (formerly  Ann 
Jenkina  the  niece)  and  Jennett  Jenkins,  to  assert  their 
ligbto  nnder  tfae  deed  dated  the  28th  Sept  1847,  to 
aU  the  intereat  of  Llewelyn  Jenkins,  uamuly,  of  escb 
«f  the  fsrms  of  Tyr-y-wain  aod  Pedola ;  and  under 


the  will  of  Lewis  Jenkins  to  the  remainder  of  Pedola 
in  case  tbe  deft.  William  Jenkjns  shonid  elect  to 
take  imder  the  will  of  Lewis  Jenkins  ;  bnt 
in  case  be  should  elect  to  take  against  tho 
will,  then  they  duimed  oompensation  ont  of 
the  one-fonrth  of  Tyr-y-wain  devised  to  William 
Jenkins.  The  legal  estate  of  both  properties  was 
still  outstanding.  The  prayer  of  tbe  bill  was,  thak 
William  Jenkins  might  be  ordered  to  elect  whether 
he  would  take  nnder  or  against  the  will  of  Lewis,  aod 
for  possssaion  of  Pedola,  and  of  one-fourth  of  Tyr-y- 
wain,  and  for  an  account  of  past  tents. 

V.C.  Wood  said  that  the  question  of  deetioo 
raised  by  the  bill  depended  upon  this  question  of  con- 
struction, whether  the  testator  (Lewis)  hsd  used 
words  which  must  be  read  aa  intended  to  pass  the 
entirety  of  Pedola,  or,  whether,  baring  regard  to  th« 
fact  that  he  was  only  entitled  to  a  moiety,  tbe  devise 
could  be  constmed  as  a  gift  only  of  such  interest 
as  he  had.  Tbe  gift  of  the  SOOL  to  William  and 
Elisabeth  towarda  rebuilding  and  repairing  the  pre- 
mises at  Tyr-y-wain  greatly  strengthened  the  pits.* 
argument,  and  would  imply  an  intention  on  tbe  part 
of  the  testator  to  dispoae  of  the  entirety  of  that  pro- 
perty ;  nor  could  a  different  construction  be  given  to 
the  devise  of  PedoU,  which  WM  in  precisely  the  same 
form,  exoept  that  it  was  not  fullowed  by  a  bequest  for 
repairs.  His  Honour  therefore  was  of  epinion  that  the 
deft.  William  Jenkins  was  put  to  his  election,  and  he 
decUred  accordingly.  Against  that  decision  William 
Jenkina  appealed^ 

WUhoch,  Q.C.  and  F.  J.  Wood  aopported  the 
appeaL 

W.  if.  Jaau$  and  Firetlinj,  for  tbe  pita.,  were  not 
called  on. 

Tbe  anthoritiea  cited  before  tbe  V.C.  and  in  the 
Court  of  App.  were  the**  : — 

Padbury  v.  Clark,  3  M.  &  G.  S98  ; 

Fitztimom  v.  FUaimom,  88  Beav.  417  ;  3  U  T. 

Rep.  N.  S.  141. 
SaiuUiffe  T.  Parkfnt,  6  Dowl.  149 ; 
Dummer  v.  PiU*tr,  2  Myl.  &  K.  263;  and 
Cltaot  V.  Cltant,  2  Job.  &  Hem.  713,  n. 

Their  Lordships  briefly  expressed  their  opinion  that 
tfae  decision  of  Wood,  V.U.  was  correct  in  principle, 
and  that  his  Honour's  decree  most  be  affirmed.  If  a 
person  elected  to  take  against  a  will,  the  share  of  tho 
testator's  property  given  to  and  reoounoed  by  him  must 
be  applied  to  compensate  those  who  were  disappointed, 
in  proportion  to  the  benefits  of  which  they  were  deprived 
by  his  election. 

The  esse  waa  mentioned  on  the  minutee  on  tbe 
25tb  July,  when  tbe  deft.  William  Jenkina  elected  to 
take  against  the  will,  and  the  following  were  the 
minutea  of  the  order  made :  — 

"  The  deft  William  Jenkins,  by  his  counsel,  electing 
to  renounce  all  benefits  given  or  devised  to  him  by  the 
will  of  Lewis  Jenkins,  this  Court  doth  declare  that 
three-fourth  parts  of  the  farm  called  Pedola  belong  to 
the  pits,  and  the  remaining  one-fourth  thereof  belongs 
to  the  deft.  William  Jenkins  ;  and  that  one-fourth  part 
of  the  farm  called  Tyr-y-wain  belongs  to  the  pits.,  and 
one  other  fourth  part  thereof  belongs  to  the  deft. 
William  Jenkins,  and  that  one  other  fourth  part 
thereof  belongs  to  the  deft.  Elizabeth  Jenkins, 
subject  to  tbe  limitation  in  the  said  will  contained 
of  the  last-mentioned  one-fonrth  to  the  deft.  William 
Jenkins,  in  tbe  event  of  tbe  death  of  tbe  aaid  Eliza- 
beth Jenkins  without  leaving;  issue  living  at  the  tims  of 
her  death. 

"  Direct  an  inquiry,  what  are  tbe  respective  vslue* 
of  tbe  one-fourth  of  the  farm  called  PedoU,  of  which 
the  pits,  have  been  deprived  by  the  election  of  the  deft. 
William  Jenkins,  and  of  tbe  rested  interest  of  the  deft. 
Ehzabetb  Jenkins  in  one-eighth  of  the  farm  eaUed 
Tyr-y-wain,  sod  her  contingent  interest  io  oae  other 
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eighth  part  of  the  said  farm,  of  vbich  she  has  been 
deprived  by  the  like  election. 

*'  And  it  is  ordered  that  all  the  estate  and  interest  to 
which  the  deft.  William  Jenkins  woald  hare  been, 
entitled  in  the  said  farm  called  Tyr-y-wain  nnder  the 
said  will,  and  which  has  been  renounced  by  him,  be 
apportioned  between  the  pits,  and  the  deft  Elizabeth 
Jenkins,  in  proportion  to  the  Talnes  found  upon  the 
said  inqairy." 

Solicitor  for  the  pits.,  the  raps.,  That.  Clarle. 

Solicitors  for  the  defts.  appealing,  Bell,  Brodtrick 
»ai  BelL  

Friday,  Julg  31. 

(Before  the  Lord  Chahcellob.) 

Se  Cabdiff  Coal  and  Coke  Coupaxt,  ex  parte 

Norton. 
Jomt-ttock   company  —  Winding-up  —  Trantfer  of 

property. 
The  bona  fide  tale  or  trantfer  of  property  of  one  com- 
pany to  another,  in  eontideration  of  certain  tharet 
tn  the  one  company  being  trantf  erred  to  the  other,  it 
not  each  a  return  <f  capital  at  vouU  be  a  contra- 
vention of  the  ttalttte. 

This  was  an  appeal  from  an  order  of  Mr.  Commis- 
sioner Hill  made  at  the  District  Court  of  Bankmptcy 
at  Bristol.  The  facts  were  these : — ^In  the  year  1858,  a 
joint-stock  company,  called  the  Cardiff  Preserved  Coal 
and  Fnel  Company,  was  established  and  registered 
under  the  Limited  Likliility  Act,  for  the  purpose  of 
making  patent  fnel,  and  all  the  shares,  viz.  1900 
shares  of  52.  each,  were  paid  up  in  full  soon  after  the 
company  waa  formed,  and  in  1860,  the  oompany  being 
in  want  of  more  capital,  sold  their  plant  and  machi- 
nery to  a  company  called  the  Crown  Preserved  Coal 
and  Coke  Company  (Limited),  in  consideration  of 
1750^  in  cash,  and  9502.  shares  of  5^  each  fully  paid 
up  In  the  Crown  Company. 

The  1750/.  received  in  cash  wa«  applied  in  dis- 
charging the  debts  of  the  Cardiff  Company,  which,  as 
it  was  idleged  by  the  directors,  at  that  time  did  not  ex- 
ceed that  amonnt,  and  the  950  shares  were  thereupon 
distributed  amongst  the  shareholders  of  the  Cardiff 
Company,  in  the  proportion  of  one  5/.  share  of  the 
Crown  Company  for  every  two  sharea  of  5/.  each  which 
they  held  in  the  Cardiff  Company. 

It  was  alleged  that  the  property  sold  to  the  Crown 
Company  did  not  comprise  all  the  Cardiff  Company's 
assets,  as  varions  debts  were  due  to  them,  and  they  had 
also  stock-in-trade  to  the  valne  of  about  200L,  which 
was  sold,  and  the  proceeds  applied  in  payment  of  their 
debts.  About  six  months  after  this  arrangement,  a  Mr. 
Hill,  who  was  a  large  shareholder  and  a  director 
in  both  companies,  and  nnder  whose  immediate 
direction  the  arraneements  were  made,  settled  a  claim 
made  by  a  firm  of  Cory  and  Co.  upon  the  Cardiff  Com- 
pany. Without  thesanction,  u  was  alleged,  of  the  share- 
holders or  of  his  co-directors,  and  after  they  had  in  fact 
paaaed  a  resolution  to  defend  Cory's  action,  he  gave 
Messrs.  Cory  his  acceptance  on  the  12th  Feb.  1861  for 
MOL,  which  fell  due  on  the  12th  May  1861,  and 
was  then  paid  by  him  ont  of  moneys  which  he  as  a 
director  of  the  Cardiff  Company  had'  received  from  the 
directors  of  the  Crown  Company  on  aocount  of  the 
debt  which  they  owed  to  the  Cardiff  Company.  Besides 
this  item  of  5001.  Hr.  Hill  also  claimed  in  his  account 
against  the  Cardiff  Company  a  snm  of  262/.,  being  a 
charge  for  commission  of  6d.  per  ton  on  all  the  fuel 
manufactured  by  them  in  return  for  certain  oceauonal 
loans  of  money  and  accommodation  bills  with  which  he 
liad  accommodated  the  company's  manager.  By 
inserting  these  two  items  in  his  account  to  the  debit  of 
the  oompany,  he  made  them  debtors  to  him  in  the  snm 
«f  646L,  whereas,  if  the  items  were  not  properly  placed 
to  the  company's  debit,   he  would  have   been  their 


debtor  to  the  extent  of  1142.  or  thereabonts.    The 
four  items  were  resisted  by  the  shareholders. 

Shortly  afterwards  Hill  presented  a  petition  for  ft 
winding-np  order,  which  was  opposed  on  the  ground 
that  the  anm  of  648/.  7«.,  cUimed  to  be  due  to 
him  from  the  company,  was  not  in  fact  due.  and 
that  the  company  could  not  be  considered  or  dealt 
with  as  having  committed  an  act  of  bankruptcy  by 
not  paying  a  sum  which  they  did  not  in  fact  owe.  The 
commissioner,  however,  overruled  this  objection,  being 
of  opinion  that,  if  only  SO/,  were  due,  the  petitioner 
was  entitled  to  an  order  for  winding-np  the  company. 

After  this,  some  litigation  took  place  as  to  Hill's 
proof  of  debt,  and  eventually  the  sum  of  648/.  7*., 
originally  claimed  by  him,  was  rednced  by  the  com- 
missioner, upon  an  application  made  to  him  by  the 
contributories  to  exponga  or  reduce  the  same  by  the 
sum  of  280/.,  and  his  Honour's  order  was  subsequently 
con6rmed,  on  appeal,  by  the  Lords  Justices,  save  only 
that  the  Lords  Justicea  allowed  him  the  additional  sum 
of  43/.  4<.  for  interest,  and  Mr.  Hill  stood  as  a  creditor 
of  the  company  to  the  extent  of  411/.  lis.  only, 
instead  of  the  snm  of  648/.  It. 

On  the  23rd  June  Mr.  Hill  applied  to  the  com- 
missioner to  make  a  call  (for  the  purpose  of  paying 
his  debt)  on  the  contributories  and  the  costs  of  the 
windmg-np,  and  iiut  application  was  opposed  on  their 
behalf  on  the  ground  that,  as  nothing  remained  un- 
paid upon  the  shares,  no  call  could  be  made  under  tho 
6l8t  section  of  the  Act  of  1856. 

On  the  part  of  the  shareholders  it  was  contended 
that  the  delivery  of  the  shares  of  the  Crown  Company 
to  the  Cardiff  shareholders  was  tantamount  to  » 
return  of  capital,  and  thus  their  shares  in  the  Cardiff 
Company  were  unpaid,  to  the'  value  of  such  return, 
and  that  in  this  way  a  call  could  properly  be  made 
upon  them.  In  answer  to  this  it  was  contended  on 
behalf  of  the  contribntories,  that  sll  the  shares  baring 
been  fully  paid  up,  the  commissioner  had  no  juris- 
diction whatever  in  the  matter ;  that  the  statute  did 
not  enable  him  to  do  more  than  the  directors  oonld 
have  done  if  the  company  had  not  been  wonnd-np, 
and  that,  as  nnder  the  circumstances  the  diiectors 
could  have  made  no  call,  so  neither  could  be ;  that  the 
creditor  having  chosen  to  take  a  statutory  remedy, 
could  take  no  more  than  the  statute  gave  him,  aud 
that  his  Hononr  had  no  power  to  adjudicate  on  the 
equities,  if  any,  between  partners  or  tbeir  creditors ; 
that  the  delivery  of  shares  in  a  public  company, 
especially  of  shares  being  of  uncertain  and  fluctuating 
valne,  oonld  not  be  regarded  as  a  return  of  capital ;  and 
that  even  if  it  could  be  so  regarded,  the  statute  gave  the 
commissioner  no  power  on  that  account  to  deal  with 
the  original  shares  otherwise  than  as  fully  paid  up. 

It  was  also  contended  that,  as  Mr.  Hill  became  a 
creditor  only  after  the  Crown  shares  had  been  allotted, 
and  as  he  himself  had  allotted  them,  be  at  least  was 
precluded  from  questioning  the  validity  and  propriety 
of  the  transaction  ;  and  further  that,  inasmuch  as  it 
appeared  from  the  evidence  that  he  had  by  reason  of 
bis  notice  served  on  the  Crown  directors  prevented  the 
shareholders  from  realising  tbeir  Crown  shares,  he  was 
estopped  from  saying  that  they  had  received  any  return 
of  capital.  It  was  also  pointed  ont  to  the  commis- 
sioner that  it  was  in  fact  impossible  nnder  the  circum- 
stances to  make  such  a  call  as  the  Act  required,  ina»- 
mnch  as  each  shareholder  either  had  received  or  would 
receive  a  different  snm  of  money  per  share  from  the 
proceeds  of  his  Crown  shares  from  the  others,  and 
that  thus  a  call  of  so  much  a  share  on  all  the  Cardiff 
shares  would  not  represent  as  it  onjht  to  do  the 
amount  of  calls  unpaid,  even  if  the  delivery  of  the 
Crown  shsrss  conld  be  considered  and  dealt  with  as  a 
return  of  capital 

The  leaned  Commissioner  ordered  a  call  to  be  mads 
,  of  7>.  6i  per  ahare  on  all  the  shares  in  the  Cardiff 
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CoBpinjr,  eqail  to  aboat  7  SO/.,  aad  tbe  oontribatoriea 
tiuB  brought  tbe  present  appeal. 

i>><r«*  appeared  for  the  app. 

ftmturgk,  for  tbe  official  liqaidator. 

The  Lord  Chaxcellob  (ffjthoat  hearing  a  reply). 
— I  tbiok  the  eomminianer's  order  would  be  much 
tba  more  eoaTenient  and  tbe  wiaer  eoorae  of  pro- 
ending,  bat  I  most  be  of  opinion  that  the  order  is 
oot  wimoted  hy  the  terma  of  the  statute.  Tbe  ease 
ii  a  bmi  fda  one,  and  tbe  remarks  I  hare  to  make 
will  have  no  application  to  the  ease  of  monejr  retnmed 
kf  a  eompanj  in  erdtr  to  erade  tbe  sUtnte.  But 
tb*  CMS  I  have  to  consider  is  the  hmifdt  sale  of  part 
<r  all  of  the  property  of  one  company  to  another,  in 
coMideEBtian  of  certun  shares  in  one  company  being 
tnnifeiTed  to  the  other.  Tbe  sharee,  so  far  as  tbe 
aootiact  is  ocooem^  ara  taken  by  the  company  eol- 
ketifcly,  bat  tbe  shares  are  of  that  nnmbar  and  eba- 
nctv  which  admit  of  being  paroeUad  oat  and  distri- 
bated  among  the  shareboldos  of  the  purchasing 
eompaay.  Eadi  shareholder,  I  will  assams  for  the 
(Vpoae  of  my  judgment,  to  be  now  a  transferee  of 
•bares  in  tbs  Crown  Coal  Company.  I  most  treat  the 
tnasaetion  •■  a  retom  of  ca^tal,  and  that  its  effiict 
11  to  pradooo  this  rMolt,  that,  to  the  extent  of  the 
ntim  of  capita],  eaeh  share  of  erery  shsreholder 
rmiriag  that  return  becomes  not  a  paid-up  share 
•itbia  tbe  meaning  of  the  seotion.  But  unless  it  be  a 
•bare  upon  which  something  exists  and  remains  due 
•Hording  to  the  original  contract,  then  there  is  no 
Eabibty  to  snswer  calls,  nor  sny  parliamentary  power 
to  nsks  calls.  Mow,  it  is  quits  dear  here  that  the 
eripnsl  amoant  of  each  sbsre  (that  is,  the  money  due 
•pes  the  original  limited  eontraet)  was  hondjldt  paid  up 
is  n^eot  of  the  original  contract  Therefore  there  is 
so  rtnnant  of  liability  in  reapect  of  acquired  property. 
Then  nuy  be  a  liability,  bnt  it  will  be  a  partnership 
Gability  in  reapect  of  property  belonging  to  the  partner- 
•bip.  It  will  not  be  an  indiTidoal  and  personal  liability, 
io  tbe  sense  of  being  a  remnant  unsatisfied  upon  the 
onpoal  contract  to  take  shsres.  I  cannot  therefore 
JMtify  the  order  of  the  commissioner.  If  the  parties 
ki»»  soy  good  sense,  they  will  consent  to  contribute  the 
snsey  which  the  oommiuioner  has  called  upon  them  to 
tsotribnts,  because  it  is  quite  clear  that  tbe  ease  will 
sot  be  without  remedy,  although  that  remedy  may  be 
>  pntroeted  and  a  coetly  one;  but  if,  following  a 
couie  too  frequently  adopted,  and  evincing  an  amoant 
•(obstiasey  and  want  of  prudence,  they  resist  it,  tbe 
efidil  liquidator  will  hare  no  other  conrse  than  to 
■astitiite  proceedings  for  the  purpose  of  msking  the 
ftopnty  thus  received  by  eaeh  individual  avulable  fbr 
lbs  debts  of  tho  company.  I  most  discharge  the  order 
•(  tbe  oommiasioner.  The  app.  will  receive  back  bis 
<l({Msit,  snd  the  official  liqaidator  must  have  his  costs 
•«  oftboeatate.  ___ 

Jvnt  30,  Juhf  \,  and  Aug.  I. 
(Before  the  Lobds  Jdstices.) 

Tm  Attobxet-Gehbral  v.  The  Pobtbee\'b,  Al- 
OERXEN  AKD  BuROESSES  OF  AvoN  (otherwise 
Abebavom)  and  oriiEBik 

Jl^mafal  Corporation*  Act,  5  i- 6  Will  4,  e.  76 — 
Charter — Corporate  proptrig  and  righte — Practke 
~imndmenl  —  Suppkmmttal  biU—Trv$t$—Ad- 
vtne  dmmanit — Pariiee. 

"'^ere  tiere  ma  no  title  to  tue  at  the  time  of  thejiling 
»/«  origincU  bill  or  information,  a  decree  cannot^ 
^  fimded  upon  a  right  of  eitit  mbseqiienlfy' 
nffuirtd  and  brought  forward  bg  tupplemental 
W;  for  although  the  Chancerg  Amendment  Act 
•m61is  atotters  which  have  oecmred  tubiequentlg  to 
"*  P**}  of  an  original  bill  to  be  introduced  bg 
*>|r  of  amendment,  it  does  not  alter  the  law  or 
fotlic*  of  the  court  to  aito  enable  a  pit.  in  that 


manner   to  teek  relief  to  which,  at  the  time  wh»» 
hit  original  bill  wat  filed,  he  had  no  title  whatever. 
There  mutt  be  a  right  of  tuit  when  the  tuit  it  eooi- 
nuncsii,  and  a  tupplemental  bill  it  merely  the  eon- 
tinuance  of  a  tuit  alreadg  inttituled,  and  not  the 
commencement  of  a  new  one. 
The  defU.,,  the  portreeve,   ^.,  of  Abertamn,  were  a 
corporation  from  lime  immemorial,  and  that  tow» 
wat  exempted  from  the  proviiiont  of  the  ifunidpal 
Corporationt  Act.     Bf  the  Aberaton  Market  Act, 
1848,   the  portreeve,  4e.,  were  rmpowered  to  con- 
ttruet  a  market,  mairhet-plaee,  4^,  and  to  levg  and 
receive  rente  md  lollt,  which  were  to  be  a^died, 
firtt,  in  defraging  the  eoett  of  oUmmng  the  Act ; 
teeondlg,  in   making  and  maintaining  the  buildinge 
and  m  paging  of  borrowed  monegt ;  and  tUrdlg, 
to  tuA^jecIt  at  tite  portreeve,  ^.,  thouid  think  fit, 
/•  I860,  jMtxlM;  an  application  bg  the  inhMtantt 
.  for  a  charier  of  incmyoration,  the  portreeve,  4e., 
told  ell  their  propertg  except  the  toum-hall  and  the 
market,  ^.,  eonttmcted  under  the  lAove-mtntioned 
Act,  and    early    in    1861,    q/lsr    an    intimation 
that  the  Lord  Preiident  would  recommend  the  Queen 
to  grant  the  charier,  Iheg  told  the  town-hail,  and 
agreed  lo  let  the  rente  and  tollt  to  J.  J.  for  fifty 
geart,  at  an  oKKual  rent  of  Si.,  in  eontideration  of 
afineofeOOl. 
On  the  ISM  AfanA  I86I,  Me  original  information  woe 
filed,  praying  a  declaration  that  the  portreeve,  ^., 
were  not  authorited  to  lo  demiie  or  Uaie  the  rent* 
and  tollt,  and  that  any  tueh  demite  or  leate  would 
be  a  breach  of  (not,   md  praying  an  injunction 
accordingly.  ■ 
On  the  ind  July  1861  the  new  charter  wa*  granted, 
toJUcA  enabled  the  nsw  corporation  to  hold  land* 
over  and  above  ang  real  etiate  to  which  the  corpo- 
ration    might    then     be    entitled,     and    on    the 
Sik   Feb.  1862  M«  information  wat  amended  by 
making     the    mayor,     aldermen    and    burgettt* 
under  the  new  charter  rf^/ls.,  and  praying  a  de- 
claration that  Ike  marketi,  mnrket-plaee,  fa,  and 
the  landt  belonging  Ihertto,  and  all  rightt  to  levjf 
rente  and  toll*,   and  all  other  Ike  propertg  and 
rightt  of  the  portreeve,  (fc,  had  become  veiled  in 
the  mayor,  ifc,  under  Ihe  Municipal  Corporation, 
Ad,  4«- ;  <*«'  «*«  portreeve,  ifc,  might  be  decreed 
to  deliver  t^  pottettion  thereof,  and  that  injuiriei 
and  accaunti  might  be  directed  to  atcerUrin  what 
property  belonged  to  the  portreeve,  ^.,  at  the  date 
of  the  new  charter. 
The  portreeve,  fc,  intitted  that  there  wat  no  truit 
for  Ihe  benefit  of  the  inhabitanlt,  and  their  Lord- 
*hipi  having  come  to  the  conclution  that  thit  wat  to 
exctpt   at  to    Ihe  properly  under  the  Aberavon 
Market  Act  1848 ;  it  wat 
Bdd,  that  a  decree  of  ihe  M.  R.,  in  eonformily  with 
Ihe  prayer  of  Ihe  amended  injbrmation  mutt  be  dit- 
charged,  and  that  a  decree  should  be  made  affecting 
only  the  market,  markel-koute,  rent  and  lollt,  in- 
atmuch  at  wilh  retpect  to  Ihem  Ihe  Aberavon  Market 
Act  1848  had   created  a  public  Iruit  which  Ihe 
Attorney-General  had  a  right  to  enforce. 
Periont  claiming  a  title  purely  aeherte  to  a  trutt 
cannot  be  made  partiet  lo  a  tuit  fur  the  ezeeulion 
of  the  trutt. 
It  it  not  Ihe  province  of  a  court  of  equity  to  declare 
the  effect  of  an  Act  of  Parliament. 
This  was   an  appeal  by  tbe  defts.  the  portreeve, 
aldermen,  and  bnrf^ssesof  Avon  (otherwise  Aberavon), 
in  the  county  of  Glamorgan,  against  a  decree  of  the 
M.  R.,  the  hearing  before  wliom  Is  reported  at  8  L.  T. 
Rep.  N.  S.  594.     The  circumstances  under  which  the 
apps.  became  entitled  to  the  property  in  dispute  will 
be  found  fully  stated  in  Evan  v.  The  Portreeve,  fc.  of 
Avon  (olkerwise  Aberavon),  3  L.  T.  Rep.  M.  S.  347, 
and  from  that  report,  togeUisr  with  the  report  of  the 
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bearing  of  tb«  present  information  at  the  Rolls,  and 
the  jodgment  of  Turner,  L.  J.  on  this  appeal,  the  facts 
will  so  foil;  appear  that  it  is  nnnecessaiy  now  to  state 
them. 

The  H.  R.  having  made  a  decree  in  conforoiity  with 
the  prajer  of  the  information  as  amended,  the  defts. 
the  portreeve,  aldermen  and  burgesses  now  appealed 
against  it  Its  material  effect  is  stated  by  Turner,  LJ. 
below. 

BaggaUag,  Q.  C.  and  William  Ptarton  supported 
the  decree  on  behalf  of  the  informant,  the  appeal 
being  from  the  whole  decree.  They  contended 
that  the  portreeve,  &0.,  constituted  a  public  cor- 
poration, having  certain  property  and  rights  solely 
for  the  benefit  of  the  inhabitants,  and  that  by  the 
charter  of  incorporation  granted  nnder  the  Municipal 
Corporations  Act  in  July  1861,  all  its  property,  rights 
and  privileges  had  become  vested  in  the  mayor,  alder- 
men and  burgesses.  The  grantinf;  of  that  charter, 
though  subsequent  to  the  original  information,  was 
properly  introduced  by  amendment ;  but,  at  all  events, 
••  to  the  market  and  the  rents  and  tolls  under  the 
Aberavon  Market  Act  1848,  there  was  created  by 
that  Act  an  express  trust  before  the  institution  of  the 
soil.     They  referred  to 

15  &  16  Vict,  c  86,  sect.  53 ; 

The  Mnnicipal  Corporations  Act,  5  &  6  WilL  4, 

c.  76,  ss.  I,  6,  71,  92,  &c; 
The  klunicipal  Corporations    Amendment    Act, 

7  Will.  4  &  1  Vict,  c  78,  sect.  49  ; 
The  Attomty-Gmaral    v.  Th»  Corporation  of 

Lacaler,  9  Beav.  546;  and 
7^  Attomey-Gmeral  v.    Wilton,   9  Sim.  30; 
on  appeal  Cr.  &  Ph.  1. 
Sebogn,  Q.C.,  Spe»d  and   EvtriU,  for    the  apps., 
argued  that  there  was  no  trust  affecting  the  property 
oftheportreeTe,&c.  Ifthe  charter  of  July  1861  created 
a  trust  at  all,  that  trnst  was  not  in  existence  in  March 
1861,  when  the  original  information  was  filed,  and  the 
charter  creating  it  could  not  be  introduced,  either  by 
amendment  or   supplemental    biU.       The    Attorney- 
General  must  stand  upon  such  rights  as  he  had  when 
the  suit  was  commenced.    Upon  this  question  they 
referred  to 

Tonkin  v.  Lethbridgt,  Coop.  43 ; 
PUkington  v.  WignaU,  2  Madd.  240; 
Pritchard  v.  Draper,  1  Rnas.  &  Myl.  191. 
llie  Aberavon  Market  Act  1848  did  not  create  any 
tnut,  for  the  ^nrplus  rents  and  tolls  were  to  be  applied 
at  the  sole  discretion  of  the  apps.    This  court  would 
not  determine  the  effect  of  the  statutes,  nor  of  the 
charter  granted  nnder  them,  and    if   the  informant 
desired  to  have  that  effect  declared,  his  proper  course 
was  to  go  to  a  oourt  of  law. 

The  Corporation  of  Arundel  y.  Holmt$,  4  Beav. 
325. 
BoffgeUlan,  Q.C.  having  been  heard  in  reply,  jadg- 
ment  was  reserved  until  the  1st  Aug.,  when 

Lord  Justice  TuRNKB  said: — This  is  an  appeal 
by  the  defis.  the  portiMve,  aldermen  and  burgesses  of 
Avon  (otherwise  Aberavon),  and  by  the  deft.  Griffith 
Williams,  their  common  attorney,  from  a  decree  of  the 
M.  R.  made  on  the  hearing  of  the  cause,  by  which  his 
Honour  declared  "  that  all  and  singnlar  the  estates, 
money,  property  and  effects  of  or  belonging  to  the 
portreeve,  aldermen  and  borgesses  of  Avon  (otherwise 
AberavooX  in  their  corporate  capacity,  at  the  time  of 
the  granting  of  the  charter  of  ineorporaUon  in  the  in- 
formation mentioned,  inclnding  the  market,  market- 
place, place  for  holding  fairs,  slaughterhouses,  and  the 
lands,  buildings,  premises  and  appurtenances  belonging 
thereto  in  the  information  mentioned,  and  the  right  to 
levy  and  receive  the  stallages,  rents  and  tolls  leviable 
and  leeovarableLtinder  the  Aberavon  Market  Act,  have 
iMcoms  and  are  now  vested  in  the  defts.  the  mayor, 
aldermen  and  bmrgesses  of  the  borough  of  Abenvoo,  for 


the  purpose  and  subject  to  the  provisions  of  the  Muni- 
cipal Corporations  Act,  and  the  several  Actsforamending 
the  same ;  bnt  subject  nevertheless  to  any  mortgages, 
charges,  or  incumbrances,  or  any  debts  or  obligations 
of  the  said  portreeve,  aldermen  and  burgesses  lawfully 
affecting  the  said  premises,  or  any  of  them,  at  the 
time  when  the  said  premises  became  vested  in  the  said 
mayor,  aldermen  and  burgesses.     And  it  is  ordered  that 
the  following  inquiries  be  made,  that  is  to  say :    1.  An 
inquiry  what  the  estates,  moneys,  property  and  effects  of 
the  said  portreeve,  aldermen  and  burgesses  consisted  of  at 
the  time  of  the  granting  of  the  said  charter  of  incor|«- 
ration,  and  what  mortgages,  charges,  or  incnmbranees, 
debts,    or  liabilities    then    affected  the   same,   and 
whether  any  and  what  proceedings  are  proper  to  be 
taken  with  a  view  to  the  recovery  of  the  same,  and 
the  informant  Edward  Joues    is  to  be  at  liberty  to 
serve  any  person  or  persona  now  in  possession  of  any 
of  sich  estates,  moneys,  properties  and  effects,  with  a 
copy  of  this  decree,  who  are  to  be  at  liberty  to  come 
in  nnder  the  decree.     2.  An  inquiry  whether  any,  and 
what  estate,  moneys,  property,  or  effects  of  or  belonging 
to  the  said  portreeve,  aldermen  and  burgesses  on  the 
16th  Jan.   1861   were  sold  or  otherwise  disposed  of 
between  that  date  and  the  date  of  the  charter,  and  imder 
what  circumstances  respectively."    And  then  directions 
are    given  as  to  the  costs.     The   borough  sf  Avon 
(otherwise  Aberavon)  is  an  andent  borough,  and  tbs 
defts.,  the  portreeve,  aldermen  and   burgesses  of  the 
borough,  wen  at  the  time  of  the  passing  of  the  Mnni- 
cipal Reform  Act,  5  &  6  -Will.  4,  c.  76,  a  corporate 
body  which  had  existed  from  time  immemorial.    It 
was   one  of    the  many    like    corporations    scattered 
through  the  country  which  was  not  made  subject  to 
the  provisions  of  the  above-mentioned  Act.     Byan  Act 
of  Parliament  made  and  passed  in  the  Uth  &  12tb 
of  the  Queen  (the  Aberavon  Matket  Act  1848),  after 
reciting  that  there  was  no  established  market-place  or 
place  for  holding  fairs  for  the  sale  of  horses  or  cattle 
or  other   live  stock,  provisions,  or   agricultural  pro- 
duce   in    or    for  the    town   and  borough,   but  thst 
the  sale  was  lyrrted  on  in  the  streets  and  other  in- 
convenient   place*,    and   that    the    Eirl    of  Jeney 
had    agreed    to    convey  to  the  portreeve,  aldermen 
and   burgesses  of  the  town  and  borough,  by  way  of 
free  gift,  certain  hereditaments  therein  described,  the 
site  whereof  was   convenient  for   tlte  erection   of  a 
market-place  and  place  for  holding  faira  for  the  town 
and  borough,  and  that  it  would  b«  highly  advantageous 
to  the  inhabitants  and  the  neighbourhood  if  the  port- 
reeve,  aldermen  and  burgesses  were  empowered  to 
erect  a  market-place  and  place  for  holding  fairs  on  the 
site,  subject  to  certain  regulations,  powers  were  given 
to  the  portreeve,  aldermen  and  burgesses  to  oonatruet 
upon  the  lands  therein  described  a  market-place  and 
place  for  a  fair,  with  all  necessary  buildings  and  works 
for  the  sate  of  the  commodities  as  therein  mentiontd, 
and  also  a  market-pUce  for  the  sale  of  cattle,  and 
might  enter  npon,  take  and  Bse  such  of  the  lands  as 
should  be  necessary   for   that  purpose.     And  after 
varions  provisions  authorising  the  tiiking  of  stallages 
rents  and  tolls,  it  was  enacted,  by  the  21st  section  of 
the  Act,  that  all  "  the  moneys  arising  from  the  said 
stallages,  relets  and  tolls,  should  be  applied,  firstly,  in 
paying    the    expenses    of    obtaining    that    Act  snd 
inddent  thereto ;  secondly,  in  making  and  maintaining 
the  market  or  fur,  and  works  connected  therewith,  and 
the  slaughterhouses  to  be  established  or  oonstructcd 
as  aforesaid,  and  in  payment  of  the  interest  sod  re- 
payntent  of  the  prindpd  of  ail  moneys  borrowed  on 
the  security  of  tbe  sud  works,  stallages,  rents  snd 
tolls,  snd  that  the  residue  of  such  moneys  (if  an;) 
should  be  retained  by  the  said  portreeve,  aldermen  and 
burgesses,  and  be  applied  by  them  as  they  should  think 
fit."      After  the  psssing  of  this  last-mentioned  Act, 
and  in  the  year  1853,  appUcatiea  was  mads  to  Her 
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MtJMtj  in  MDOcil,  bj  tome  of  tb«  inhabitants  of  the 
hvough,  for  tb«  grant  of  a  charter  of  ineorpontion  for 
tbe  bwoogh  under  the  Municipal  Reform  Act,  in  pnr- 
aganee  of  the  powers  girsn  to  Her  Majestj  hj  the 
•tatnta  of  the  7  Will.  4  &  I  Vict,   c  78,   s.  49  ; 
bat  this  application  was  opposed  hj  the  deCts.,  the 
portreere,  altlermen  and  borgasses,  and  was  not  sncceasful. 
Sabseqoently,  and  in  the  year  1 859,  a  further  application 
VIS  nnde  on  the  part  of  some  of  the  inhabitants  to  Her 
ittjftj  in  ooonoil  for  a  grant  of  a  charter  of  in- 
corporation.    This  application  was  again  opposed  bj 
the  defts.,   the   portreeve,    aldermen    and   burgesses. 
Pending  this  application,  and  in  tbe  year  1860,  thoae 
defis,  sold   and  disposed  and  conveyed  away  all  their 
estates  and   property    except   the    to«n-baU   of  tbe 
becMgh  and   the  market-plaee   and    slangbterhouses 
ceastmcted   under  the  Aberaron   Market  Act   1848. 
Ob    the  16tb     Jan.    1861    a    oommnnioation   was 
Bade  from  the  Priry  Council  that  the  Lord  Presi- 
dnt  had  decided  on  recommending  Her  Majesty  to 
grant  the  charter  of  incorporation    for  the   borough. 
After  this  commonicaiion,  and  in  the  month  of  Feb. 
18SI,  the  defts.  the  portreere,  aldermen  and  borgeatas, 
stld  and  oooTejed  away  tbe  town-hall  of  the  boroogh, 
aad  they  alao  came  to  an  agreement  with  John  Jones, 
aaother  of  the  defts.  to  this  information,  to  grant  bim 
a  leaae  of  the  atallagea,  rents  and  tolls,  to  be  levied  or 
taka  under    the    Aberavon   Market    Act  1848,  for 
the  term   of  fifty  years  at  a  rent  of  !)L  per  annam, 
ineoniideration  of  a  sum  of  600/.  to  be  paid  by  him  to 
then.     It  waa  under  theae  circnmstanees  the  original  in- 
fonnation  in  thia  cause  waa  filed  on  the  15th  March  1861, 
mtingto  the  above  effect,  and  that  the  above-mentioned 
Mietaad  the  agreement  to  gnnit  the  lease  to  the  defi.  J. 
Joan  bad  bean  made  by  the  portreeve,  alderman  and 
borgetsea  under  the  apprehension  that  eatataa  vested 
in  them  would  by  the  charter  to  be  granted  be  taken 
out  of  their  cantral,  and  be  transferred  to  the  corporation 
ttbecieatad  under  the  charter,  and  in  effect  for  tbe 
pwpoae  of  defeating  such  tranafer,  and  further  stating 
tbt "  Eram  time  immemorial  until  tbe  sales  hareinadter 
mentiooed  the  aaid  corporation  were  seised  in  fee  of  a 
tmrn-ball  and  appnrtenancea  within  the  said  town  and 
borasgh,  and  of  large  freehold  estates  sitnated  in  the 
pviab  of  Avon  (otherwise  Aberavon),  and  in  tbe  pariah 
•(Michaelstone-soper-Avon,  and  elsewhere  in  the  county 
«f  Glamorgan.  All  tbe  aaid  estates  were  held  upon  certain 
tnuta  for  the  benefit  of  the  aaid  town  and  borough  and 
tiie  bargeases  and  inhabitants  thereof."     Then  it  states 
tliat  a  draft  of  the  charter  bad  been  prepared.bnthad  not 
b(«n  yet  engrossed.     And  then  it  is  submitted  that  the 
frapgaed  lease   or  demise  to    John   Jones    was    not 
utboriecd  by  the  Aberavon  Market  Act,  or  the  statutes 
iaeorporated  therewith,  or  otherwise,  and  by  such  a 
leaie  and  demise  the  stalla^s,  rents  and  tolls  leviable  and 
rewivable  under  theActwillbe  altogethermisappliedand 
miMppropriated    and   diverted   from  the   purpose   to 
vhieh  bj  the  Act  of  Parliament   they  were   expressly 
■asde  applicable,  and  that  no  funds  existed  for  main- 
tahung  the  market  and  fair  and  the  works  connected 
therewith  for  the  said   slaughterhouses  and  inhabitants 
<f  the  aaid  town  and  borough,  and   that   the   persons 
nmg  tbe  market  and  alaugbterhouaes  would  be  greatly 
prejodiced   and   injured.      Therefore   the  information 
frayed  that  it  might  be  declared  that  the  defts.  the  port- 
rnre,  aldermen  and   burgesses    of    Avon  (otherwise 
Aberavon)  are  not  authorised  by   the  said  Aberavon 
Haiket  Act  1848,  or  the  Acts  incorporated  therewith, 
w  etherwiae,  to  demise  or  lease  the  stallages,  rente 
Bd   tolls    leviable    and    receivable  under  the    said 
Acts,  or  any  of  them,  to  the  deft.  John  Jones  or  any 
<thcr  person  or  per>ai»  for  the  term  of  years  upon  the 
^tnt  hereinbefore  mentioned,  or  upon  any  other  similar 
tma  or  conditions,  and  that  any  such  demise  or  lease 
^iwdd  b«  a  breach  of  the  trust  npon   which   the  said 
■a^  and  ilangbterhouses  and   tbe  right    to    tbe 


stallages,  rents  and  tolla  leviable  in  respect  thereof,  are 
now  respectively  vexted  in  the  said  portreeve,  aldermen 
and  burgesses ;"  and  therefore  praying  an  injunction 
to  restrain  the  defts.,  the  portreeve,  aldermen  and 
burgesaes  of  Avon  (otherwise  Aberavon)  "  from 
making,  executing,  or  granting  to  the  deft.  John 
Jones,  or  any  other  person  or  persons,  any  de- 
mise or  lease  of  the  stallages,  rents  and  tolls,  or 
any  of  them,  leviable  or  receivable  in  respect  of 
the  said  market  or  slaughterhouses  under  tbe 
provisions  of  tbe  Aberavon  Market  Act  1848,  for 
the  term  of  years  and  npon  the  terms  and  conditions 
hereinbefore  mentioned,  or  upon  any  similar  terms  or 
conditions,  and  from  applying  or  appropriating,  or 
causing  or  sanctioning  or  permitting  the  application  or 
appropriation  of,  tbe  said  stallages,  rents  and  tolls,  or 
any  of  them,  to  sny  other  use  or  purposes  than  tbe 
purposes  in  the  said  Aberavon  Market  Act  1848  in 
that  behalf  mentioned  "  Immediately  after  tbe  filing 
of  this  information,  and  on  the  16tb  March  1 861,  an 
ex  parU  injunction  was  granted  in  the  terms  of  the 
prayer.  The  deft.  John  Jones,  it  appeara,  then  refused 
to  accept  the  leaae,  and  in  oomequence  of  hi*  refuaal 
the  lease  wss,  notwithstanding  tbe  injunction,  granted 
to  tbe  deft.  Griffith  Williama,  the  common  attorney  of 
tbe  portreeve,  aldermen  and  burgeasea.  Mo  payment, 
however,  was  made  by  bim  in  respect  of  the  lease,  and 
the  lease  granted  to  bim  was  shortly  after  cancelled. 
In  April  1861  a  motion  waa  made  on  the 
part  of  the  defts.  to  dissolve  the  injunction.  This 
motion  was  supported  by  affidavita  denying  that 
the  estates  of  tbe  defts.  tbe  portreeve,  alder- 
men and  burgasae*  were  ever  held  npon  tmat  for  tba 
benefit  of  the  town  and  tbe  burgesses  and  inhabitant*, 
as  alleged  by  tbe  information,  and  asserting  that  on 
the  contrary  they  were  tbe  absolute  property  of  that 
corporation,  and  further  stating  that  the  corporation 
waa  largely  indebted  on  mortage  and  otherwise,  and 
that  the  aales  had  bean  msde  fur  tbe  payment  of  the 
debU,  and  the  proceeda  applied  for  that  purpoae,  and 
that  the  60011  proposed  to  be  raiaed  by  the  leaae  was 
required  for  the  aame  purpose.  It  further  appeared 
from  these  afSdavits  that  tbe  lease  proposed  to  be 
granted  contained  covenants  on  tbe  part  of  tbe  lessee 
for  keeping  the  demised  premises  in  repair.  This 
motion  was  met  by  counter  affidavits  asserting  acts  of 
ownership  on  the  part  of  tbe  inhabitants  over  tbe 
estates  of  tbe  corporation.  Ultimately  tbe  motion  was 
ordered  to  stand  over  until  the  hearing  of  the  cause. 
The  defts.  then  on  the  23rd  May  1861  put  in  theur 
answer  to  the  information,  which  was  to  the  same 
effect  as  tbe  affidavits  filed  on  their  part  in  support  of  the 
motion  to  dissolve  tbe  injunction.  At  this  point  of 
tbe  case,  and  on  tbe  Snd  July  1861,  tbe  new 
charter  was  granted  by  which  Her  Majeaty,  as  well 
by  virtue  ot  the  powers  and  authorities  vested  in  her 
by  virtue  of  her  Royal  prerogative,  aa  by  virtue  of  the 
powers  and  authorities  given  to  her  by  the  Act 
of  tbe  7  Will.  4  &  1  Vict.  c.  78,  incorporated  the 
inhabitants  of  the  borough  within  oertain  limits 
mentioned  in  the  charter  by  the  title  of  the  Mayor, 
Aldermen  and  Burgeases  of  tbe  borough  of  Aberavon, 
with  all  tbe  powers,  suthorities,  immunities  and  privi- 
leges of  tbe  boroughs  named  in  the  sohedules  to 
the  Municipal  Reform  Act,  as  if  the  said  borough  of 
Aberavon  had  been  one  of  the  boroughs  included  in 
the  second  section  of  schedule  B.  to  tbe  said  Act 
annexed,  and  extended  to  the  said  inhabitants  of  tbe 
said  borough  all  tbe  powers  and  provisions  of  tbe 
said  Act,  and  amongst  other  things  granted  and 
declared  that  the  said  mayor,  aldermen  and  burgesses 
should  be  capable  to  take,  purchase  and  acquire  landa, 
tenements  and  hereditaments,  and  other  provisions,  to 
tbe  value  of  1000/.  s-year  within  the  said  borough 
over  and  above  any  real  estate  which  the  corporation 
might  be  entitled  to.  The  information-^waa  thenj  <« 
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til*  6th  Feb.  1862,  amended  by  naming  as  defts.  the 
mayor,  aldermen  and  bBrgasees  in  their  corporate 
character  nnder  the  new  charter,  and  stating  amongst 
other  things  that :  "  The  said  portteere,  aldermen 
and  burgesses  still  renuin  and  are  in  the  posses- 
sion of  the  said  market,  market-place,  place  for  holding 
fairs,  and  slangkterbonses,  and  the  buildings  and 
premises  belonging  thereto,  and  in  the  receipt 
of  the  said  stallages,  rents  and  tolls,  and  thej 
claim  and  insist  that  they  are  now  entitled  to 
the  same,  notwithstanding  the  granting  of  the  said 
charter  of  incorporation  and  the  creation  of  the  said 
new  corporation.  The  defis.,  the  portreeve,  aldermen 
and  burgesses  of  Avon,  have,  or  ought  to  have,  in  their 
hands  large  sums  of  money  and  property  derived  by 
them  from  the  sales  of  the  said  estates  as  afores^iid, 
and  from  mortgages  created  by  them  thereon,  and  from 
the  rents  and  profits  of  the  said  estates,  and  the  said 
stallages,  rents,  or  tolls,  and  it  would  so  appear  if 
accounts  were  taken  of  all  such  moneys  and  the 
applioation  thereof;"  and  by  making  the  following 
addition  to  the  prayer:  "That  it  may  be  declared 
that,  under  and  by  virtue  of  the  said  Municipal  Cor- 
porations Act,  and  the  several  Acta  for  amending  the 
same,  and  by  the  granting  of  the  said  charter  of  in- 
corporation and  the  creation  of  the  said  new  corpora- 
tion under  the  same,  or  otherwise  by  operation  of  law, 
all  and  singular  tbe  said  market,  market-place  for 
holding  fairs,  slaughterhouses,  and  the  lands, 
buildings,  premises  and  appurtenances  belonging 
thereto,  or  connected  therewith,  and  the  right  to  levy 
and  receive  all  and  singular  the  stallages,  rents  and  tolls 
leviable  and  receivable  under  or  by  virtue  of  tbe  said 
Aboavon  Market  Act,  and  all  and  singular  other  the 
estates,  moneys,  property  and  effects  of  or  belonging  to 
tbe  said  portreeve,  aldermen  and  borgeises  of  Avon 
(otberwisa  Aberavon)  in  their  corporate  capacity  at  tbe 
time  oi  the  granting  of  the  said  charter  of  incorpora- 
tion, hare  became  and  are  new  vested  in  the  defts. 
tbe  mayor,  aldermen  and  burgessee  of  the  borough  of 
Aberavon,  for  the  purpose  and  subject  to  the  provisions 
of  the  said  Municipal  Uorporations  Act,  and  the  several 
Acta  for  amending  the  same,  but  subject,  nevertheless, 
to  any  mortgages,  charges,  or  incnmbraoces,  or  any 
debts  or  obligations  of  the  said  portreeve,  aldermen  and 
burgesses,  lawfully  affecting  the  said  premises  or  any 
part  thereof,  at  tlie  time  when  tbe  said  premises  vested 
in  the  said  mayor,  aldermen  and  bnrgesses,  and  that 
tbe  defts ,  the  said  portreeve,  aldermen  and  burgesses 
of  Avon  (otherwise  Aberavon)  may  be  decreed  to  deliver 
possession  and  pay  over  to  the  defts.  the  mayor,  aldrir- 
meu  and  bnrgesses  of  the  borough  of  Aberavon,  all  such 
premises  as  aforesaid.  That  all  such  inquiries  may  be 
made  and  accounts  taken  as  shall  be  necessary  for 
ascertaining  what  moneys,  property  and  effects  were 
in  the  bands  of  or  belonging  to  the  said  portreeve, 
aldermen  and  burgesses  ot  tbe  time  nf  the  granting  of 
the  said  charter  of  incorporation,  and  what  mortgages, 
charges,  or  incumbrances,  debts  or  liabilitiss  then  affect- 
ing the  same."  The  defta.  tbe  portreeve,  aldermen 
and  bnrgesses,  and  the  deft  Griffith  Williams,  put  in 
their  answer  to  the  amended  information,  by  which 
they  stated,  amongst  other  things,  that  their  debts  and 
liabilities  still  amounted  to  1  l.UOO;.  and  upwards,  and 
they  insisted  as  follows :  "  We  are  advised  and  humbly 
eobmit  and  insist,  that  the  charter  in  letters  patent  of 
the  3nd  July  1861,  in  the  said  amended  information 
mentioned,  are  invalid  and  void,  and  that  there  is  not 
and  never  was  any  such  corporation  as  the  mayor, 
aldermen  and  bnrgeaaea  of  tbe  borough  of  Aberavon. 
And  we  further  submit  and  insist,  that  if  any  such 
corporation  as  the  mayor,  aldermen  and  bnrgeaaes  of 
the  borough  of  Aberavon  does  exist,  they  have  no 
estate,  right,  title,  or  interest  whatsoever  in  tbe  estates 
and  hsreditamenta  of  these  defls.  the  portreeve, 
aldermen    and  burgesses  of  Avon  (otherwise  Aber- 


avon) or  any    of   them,   and   that  if   they  bad  or 
claim    te    have    any    such    estate,    right,    title,    or 
interest  as  sforesaid  enforceable  in  equity,  they  ought 
to    have    been    parties    complainants     to    this    snit 
instead  of  being  defts.  thereto ;  and  we  hombly  submit 
and  insist,  that  this  suit  is  improperly  constituted  ss  to 
parties  and  otherwise,  and  that  the  informant  is  not 
entitled   to  the  relief  prayed  by  the  said  amended 
information,  or  to  any  relief  in  equity,  as  against  us  or 
either  of  ns,  and  that  tbe  said  amended  information 
ought  to  be  dismissed  with  costs."     Further  affidavits 
were  afterwards  made  both  on  the  part  of  the  iofoi- 
manl  and  of  the  defts.     It  is  not,  I  think,  necessaiy  to 
go  into  the  details  of  these  affidavits.    The  conclusions, 
to  be  drawn  from  them  and  from  the  documents  in 
proof  in  the  cause  seem  to  me  to  be  these :  that  the 
new  charter  was  accepted  by  the  inhabitants,  and  thit 
tbe  sales  made  by  the  defts.  as  above  mentioned  were 
made  with  a  view  to  prevent  the  property  falling  into 
tbe  hands  of   the   corporation  cieated   by   the  new 
charter,  but  that  on  the  other  band  there  is  no  founda- 
tion for  tbe  allegation  in    the  information   of   the 
property  having  been  originally  anbject  to  any  tmst  for 
the  benefit  of   the  inhabitants.      This    latter  pout 
seems    to    me    to    be    all-important    in    tbe   case, 
for,   assuming    that  there  was  originally  no    trust, 
I    cannot    (speaking    with    all     deference    to   the 
M.  li.)  at  all  see  my  way  to  the  declaration  contained 
in  this  decree,  and  the  inquiry  founded  upon  it.    As- 
suming that  there  was  originally  no  tnut,  tliere  was 
not,  so  far  as  I  can  see,  at  the  time  of  the  filing  of  the 
original  information,  any  right  or  title  in  tbe  Attorney* 
General  to  institute  a  ^t  in  respect  of  any  property  of 
the  defts.  except    the    market-plaoe   and   slaughter- 
houses.    The  right   to  introduce  into  tbe  second,  by 
way  of  amendment,  matters  which  had  accrued  subw- 
qnently  to  the  filing  of  the  original,  bill  or  infoimation, 
is,  as  I  apprehend,  a  right  which  is  given  merely  (or 
the  purpose  of  saving  the  expense  of  proceeding  by 
supplemental  bill.    It  was  not,  as  I  conceive,  intended 
to  alter,  nor,  as  I  think,  does  it  alter,  tbe  law  and 
practice  of  the  court  in  any  other  respect.    Now,  I 
take  it  to  be  a  well-settled  rule  of  tbe  court,  that 
where  there  has  been  no  title  to  sue  at  the  time  of  the 
filing  of  an  original  bill  or  information,  a  decree  cannot 
be  founded  upon  a  right  of  suit  subsequently  acquired 
and    brought  forward   by   supplemental    bill.      Tbe 
substratum  falling  tbe  superstructure  falls  also ;  and  I 
think  this  rule  must  apply  uot  only  in  cases  where  the 
title  to  sue  in  respect  of  the  whole  matter  of  the  snit 
is  acquired  subsequently  to  the  filing  of  the  originsl 
bill,  but  also  in  cases  where  the  title  to  sue  in  respect 
of  any  part  of  the  matter  of  the  suit  it  so  acquired ; 
for  the  principle   would  seem  to  be  this,  that  that* 
must  be  a  right  of  suit  when  the  snit  is  commeooed, 
and  a  supplemental  bill  is  not  tbe  commencement  but 
the  continuance  of  the  suit.    If,  tberafore,  the  caie 
reeted  upon  this  gronnd  alone,  I  should  think  that  the 
declaration  contained  in  this  decree,  and  the  inqniiy 
founded  npon  it,  could  not  be  maintained ;  but,  •op- 
posing this  difficulty  could  be  got  over,  there  is  ttUl 
this  farther  difficulty  in  the  case.     The  right  of  tbe 
Attorney-General  in  this  court  can  go  no  further  than 
to  have  the  trust  executed,  if  there  be  a  trust ;  but  the 
claim  of  the  apps.  is  adverse  to  tbe  trust,  and  I  do  sot 
think  that  persons  claiming  a  title  purely  adverse  to  a 
trust  can  be  made  parties  to  a  suit  for  the  execution 
of  a  trust.     The  ease  of  Talbot  v.  Lord  Batbur,  i 
M.  &  K.  252,  is  the  only  case  of  which  I  am  awsi* 
at  all  bearing  upon  this  point ;  and  that  case  has  beat 
oonstantJy  disapproved  and  never   folio  wed.     ThisV 
not,  it  is  to  be  observed,  the  case  of  following  trnM 
property,  bat  it  is  an  attempt  to  fix  upon  properly  • 
tmst  to  which  it  has  never  been  subject.     There  i* 
besides  a  further  objection  to  tbe  declaration  contained 
in  this  decree,  that  the  case  nude  by  tbe  intomatiM 
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Tott  opon  the  operation  of  the  Aet  of  Will.  4  and  the 
Act  of  1  Vkt  e.  78.  Either  that  Act  girea  the 
cotporatioD  created  b;  the  new  charter  a  title  to  the 
piopertj,  oritdoea  not.  If  it  doea  not,  there  i<  no  foanda- 
tioa  for  the  information  ;  if  it  doea,  no  declaration  of 
thiaeoort  is  needed  to  give  effect  to  iL  It  is  not,  aa  I  con- 
ceire,  the  prorince  of  a  oonrt  of  eqoit j  to  decUn  the  effect 
of  an  Act  of  ParliamenL  For  tbeae  reasona  mj  opinion 
ia  that  thla  decree  cannot  be  maintained;  but  I  do 
not  think  that  the  case  made  bjr  the  information 
whoUj  faila.  The  case  made  bj  the  information 
as  to  the  maricet-placr,  market  and  slangbterhonses, 
is,  I  think,  well  foooded.  The  Maiket  Act  seems  to 
me  to  eraata  a  pablie  tmst,  which  the  Attorney-General 
bad  and  haa  a  right  to  enforce.  Whelber  the  defts. 
were  entitled  to  grant  any  lease  of  this  property  it  is 
not  neoeasnrjr  for  ns  to  decide,  bat  asrammg  that  they 
were  ao  entitled,  they  were  not,  I  think,  entitled 
to  demise  tbe  property  at  diminished  rents  npon 
payment  of  fines,  the  rente  being  devoted  to 
tbe  maintenance  of  the  property.  In  tbe  resnlt, 
therrfore,  my  opinion  is  that  this  decree  should 
be  rerersed  and  a  decree  made  reatraining  the 
defts.  from  granting  any  leases  of  this  property  npon 
payment  of  fines,  and  to  dismiss  the  rest  of  tlie  infor- 
malion  without  prejudice  to  any  other  proceedings,  and 
without  coats ;  and  of  course  there  will  be  no  costs  of 
tbe  appeal. 

Lord  Justice  KjnoBT  Bkcce. — Had  my  learned 
brother  been  disposed  to  dismiss  the  whole  of  the  infor- 
aatioa  without  costs  and  without  prfjudice  to 
another  sait,  I  beliere  that  I  should  hare  concurred. 
He  haa  taken  a  riew  to  a  certain  extent  different  to 
nine,  hot  I  do  not  think  it  ia  incumbent  npon  me  to 
Assent  from  that  Tiew ;  therefore  I  agree  to  the  decree 
wUeh  he  propoaes. 

Solidiots  for  the  informants,  Lo/hu  and  Toimg, 
•genta  Vbr  CaHbertton,  of  Neath,  Olamorganshire. 

Solidtort  for  the  defts.,  Rtmlamd  tai  Baecn. 


"BXyULA  comiT. 

Kepoitad  by  U  B.  Yooao,  Esq.,  BaiTlst«r4t-Law. 

TiLtix-Tr*.—Kt   ptg»    Ki,    coL  L  line  SS  from  top,  for 
**  appointed"  rtat  "  onappotntea." 


Feb.  SO,  21  and  23. 
IzoD  i;.  IZOD. 

Thuttts  of  fimd — DiKretionary  pow«r — Inttrttt  of 

ce$tuu  que  tnul, 
Tnuitu  of  a  will  had  a  ducrtttonary  power  to  ap- 
porHoH  eMer  the  capital  or  tA»  ineomt  of  a  Jimd 
to  or  for  lit  ivujfit  of  "3.,  Ih»  widow  of  B.,  and 
kit  tire*  ekildrtn."  The  will  contained  a  clatue  of 
eefor  of  Ms  btttreH  of  S.,  if  ih»  married  again. 
The  tnuteet  refued  to  accept  the  truttt  of  the  wiU. 
Upon  the  queetion,  what  interetl  3.  and  the  children 
toot  M  tht-imapportionedfund ;  it  wat 
Beld,  that  the  and  the  children  wert  entitled  to  ihare 
e^puBf  m  the  eapitalofit. 

Elisabeth  Izod,  the  testatrix  in  this  suit,  by  her 
win,  made  the  following  bequest : — "  I  hereby  direct 
William  Isod  and  George  Izod  to  invest  the  sura  of 
tOOL  (subject  to  redaction  as  bereintfter  mentioned) 
in  the  names  of  Henry  Isod  and  of  my  son-in-law 
Cbarlaa  Heaton,  in  the  purchase  of  Ooreniment  stocks 
or  funds,  which  I  hereby  give  to  the  said  Henry  Izod 
and  Charlea  Heaton,  and  the  snnriror  of  them,  and  the 
execntora  or  administrators  of  such  survivor,  npon 
trast  to  pay  and  apply  the  dividends,  interest 
and  annual  income  of  tbe  said  Bank  Annuities, 
aad  also  all  or  any  portion  of  the  principal 
thareof,  to  or  for  the  benefit  of  Mra.  Sarah  Izod, 
Aa  widow    of   my  son   Joseph    Izod,    and    of   bis 


three  children,  Thomaa  izod,  William  Henry  Izod  and 
Elizabeth  Maria  Isod,  in  snch  manner,  shares  and  pro- 
portions,  at  such  time  or  times,  under  such  conditions 
and  for  snch  purposes  as  they,  the  said  Henry  Izod  and 
Charles  Heaton,  or  the  survivor  of  tbem,  or  the 
executors  or  sdministrators  of  such  survivor,  ahsll,  in 
their  or  bis  absolute  or  nnoontrolled  discretion,  think 
proper  ;  but  if  the  said  Sarah  Izod  shall  many  again, 
then  I  direct  that  her  interest  under  this  my  will 
shall  cease  and  determine ;  and  I  hereby  declare  that 
the  said  Henry  Izod  and  Charles  Heaton  shall  not  bo 
accountable  to  the  said  Sarah  Izod,  or  to  any  of  tbs 
children  of  my  said  son  Joseph  Izod,  or  to  any  person 
claiming  by,  under,  or  in  tmst  for  her,  them,  or  any  of 
them,  for  the  manner  in  which  they  shall  exercise  the 
discretionary  powers  hereby  vested  in  them.  And 
with  regard  to  all  aains  of  money  which  I  have  or 
shall  have  advanced  to  either  of  my  said  sons,  William 
Izod,  George  Izod  and  Henry  Izod,  or  to  or  for  the 
said  widow  and  children  of  my  deceased  son  Joseph 
Izod,  or  rither  of  them,  since  the  15th  day  of  Juno 
1849,  and  which  shall  not  have  been  repaid  to  mo  at 
tbe  time  of  my  decease,  I  direct  that  such  sums 
shall  be  considered  and  taken  by  them  respectively  aa 
in  part  satisfaction  of  tbe  legades  or  share  of  residue 
given  to  them,  or  any  of  them  respectively,  in  and  by 
this  my  wiU." 

The  testatrix  sppointed  William  Isod  and  George 
Izod  her  exaootora,  and  died  soon  after  the  execution 
of  her  will.  Tbe  two  tmatees  refused  to  accept  the 
tmsts  of  tbe  will;  and  the  power  of  apportionment 
given  to  them  by  it,  in  favour  of  Mrs.  Sarah  Isod  and 
her  children,  became,  therefore,  inoapable  of  being 
exercised.  Mrs.  Ssrah  Izod  vraa  now  dead,  and  the 
pit.  waa  her  I'gal  personal  representative. 

The  question  was,  whst  interests  Mrs.  Sarah  Izod 
and  her  children  took  in  tbe  property  luder  the  will, 
in  default  of  the  apportionment  being  made  by  the 
tmatees? 

BoUunte,  Q.C.  and  T.  A.  Roberli  appeared  for  the 
pit.,  and  argued  that  Mrs.  Sarah  Izod  waa  entitled  to 
ahat*  equally  with  her  children  in  the  eorpnt  of  tho 
tmapportioned  property.    They  cited 
Crockett  v.  Crockett,  3  Ph.  553 ; 
Pyte  V.  FnmkKn,  5  Sim.  458  ; 
Pemg  V.  Turner,  2  Ph.  493. 

Lloj/d,  Q.C.  and  Prtnderjatt  appeared  for  the  deft, 
and  contended  that  Mrs.  Sarah  Izml  was  entitled  to  a 
lifo-iiiterest  only  in  tbe  property,  subject  to  which  her 
children  were  to  have  tbe  capital  of  it  equally  between 
them. 

The  Mastbr  of  tbe  BoLts,  In  the  course  of  the 
argimient,  cited 

Brown  t.  Blggt,  4  Ves.  708  ;  s.  c.  6  Ves.  495 ; 
and  8  Ves.  561. 

Bobhoute,  Q.C.  in  reply. 

Feb.  23. — The  Master  of  the  Rolls  (after  observ- 
ing that  the  clause  which  prevented  Mrs.  Sarah  Izod, 
as  well  as  her  children,  from  calling  tbe  trustees  to 
account  for  tbe  manner  in  which  they  might  exercise 
their  discretionary  powers,  seemed  to  show  that  both 
she  and  her  children  were  interested  in  the  corpui  of 
the  property)  said :  I  was  at  flrat  somewhat  embarrassed 
by  the  direction  in  the  williu  to  the  cesser  of  Mrs.  Sarah 
Izod's  interest.  But  the  trust  or  power  given  to  tbe 
trustees  by  the  will  was,  to  pay  and  apply  either  the 
capital  or  the  incoraeof  the  property.  The  trustees  might 
therefore  have  given  her  the  capital.  '1  hat  being  so, 
I  must  hold  that  tbe  rale  in  Brown  v.  Biggt  applies; 
and  the  fund  must  be  divided  equally  between  tbe  pit. 
and  Mrs.  Sarah  Izod's  three  children.  The  rale  in 
Crockett  v.  Crockett  has  not,  I  think,  any  application 
to  tbe  present  case. 

Solicitor  for  the  pit.,  Mag  and  Son. 

Solicitors  for  the  defts..  Winter,  Wittiamt  and  Co. 
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June  10, 11  and  22. 
SuFPiKLu  t;.  Bbown. 

Etuement— Dominant  and  tervient  tenement — Rights 
of  retpective  owners  oy—Noliee  of  easemeut — 
Injunction — Cottt. 

The  2  <f  3  Will.  4,  c.  71,  M.  2  and  3,  observed  upon. 

A  grant  of  an  easement  mag  be  implied,  and  a  right  to 
it  acquired,  either,  first,  vclien  the  otmership  and 
occupation  of  the  dominant  and  servient  tenements 
are  dittinct,from  user,  bg  prescription ;  or,  secondig, 
where  one  person,  having  been  originallg  the  owner 
both  of  the  dominant  and  the  servient  tenement,  has 
made  a  subsequent  grant  of  them  to  others :  and 
that  mag  have  been  made  either  because  the  ease- 
ment was  essential  to  the  enjugment  of  the  dominant 
tenement,  or  because  the  grantor  having,  prior  to 
his  grant,  attached  an  easement  to  one  of  two 
adjoining  tenements,  cannot  afterwards  derogate 
from  his  own  gift ;  in  other  words,  he  cannot  give 
to  the  grantee  of  the  servient  tettement  an  immunitg 
from  the  effect  of  the  right  conferred  bg  him  upon 
the  owner  of  the  dominant  tenement. 

Where  a  right  is  acquired  by  prescription,  it  must  le 
so  acquired  by  user,  for  twenty  years  (tt  least,  as 
against  tie  adjoining  owner,  whose  interest  it  is  to 
resist  it.  In  the  tieo  other  ca$u,  time  forms  no 
elaneni  in  the  acquisition  of  the  right,  which  springs 
Jivm  the  circumstasice  that  the  person  under  whom 
bot/i  the  subsequent  owners  claim  was  originally 
the  owner  of  the  dominant  tmd  the  servient  tene- 
ment. 

Where  a  right  is  acquired  by  prescription,  the  right 
springs  from  this,  that  different  owners  are  pos- 
sessed of  the  property  tn  quatUm,  viz.  one  of  the 
donunant,  tmd  anilAer  of  the  servient  tenement. 

If  (Ut  easement  be  enjoyed  by  the  owner  of  one  tene- 
ment ovtr  the  tenement  of  another,  far  twenty  years 
uninterruptedly,  the  right  is  thereby  acquired ;  and 
\f  after  that  period  of  time  both  the  tenements  are 
occupied  ^  one  and  the  same  person,  who  is  not  tlie 
owner  of  both  tenements,  then  the  right  to  the 
easement  is  suspended  during  such  Joint  ocenpadon, 
btU  is  not  therebg  destroyed,  and  on  the  severance 
of  such  Joint  occupation  the  right  to  the  easement 
revives.  If  an  easement  be  enjoyed  by  the  owner 
of  one  tenement  over  the  tenement  of  another  for  a 
period  less  than  twenty  years,  and  then  both  the 
tenements  are  occupied  Jointly  by  one  who  is  not  the 
owner  qf  both,  that  joint  occt^xUion  cancels  and 
destroy*  the  effect  of  the  previous  user,  and  the 
easement  can  only  be  acquired  by  twenty  years' 
fresh  and  continuous  enjoyment  against  the  owner 
of  the  servient  tenement,  who  is  interested  tn  con- 
testing it. 

Jf  an  easement  has  been  enjoyed  for  any  period  of 
time,  however  long,  by  the  owner  of  one  tenement 
over  the  tenement  of  an  adjoining  owner,  and  one 
person  becomes  the  absolute  owner  of  both  tene- 
ments, then  the  right  by  prescription  is  destroyed; 
tmd  if  the  owner  grants  one  tenement  to  one  per- 
son, and  the  other  tenement  to  another  person,  the 
right  to  the  easement  dues  not  revive  tn  the  grantee 
of  that  which  has  been  the  dominant  tenement. 
But  in  the  event  of  such  a  grant,  a  right  to  the 
easement  may  be  created  by  reason  of  the  operation 
ttf  one  or  other  of  two  causes  from  whence  such 
an  easement  may  arise,  vie.,  either  from  the 
necessity  of  uninterrupted^  enjoying  the  tenement 
granted,  or  because  the  less  of  the  easement  would 
be  in  derogation  of  the  grant  of  the  original  owner. 
What  ie  meant  by  '-the  eujoymint "  of  the  tenement 
is  the  full  and  complete  use  of  it,  as  it  stands  at 
the  time  when  the  Joint  mener  of  the  two  adjoining 
tenements  grants  one  of  them  to  one  person  and  the 
other  to  another. 


An   easement  may  be  either  latent  or  patent;    and 
notice  of  an  easement  may  be  either  written  or  oral 
from  the  grantor   of  the   tenement  over  which  it 
exists,  or,  because  the  easement  is  apparent  on  the 
face  of  the  property,  or  necessarily  to  be  inferred 
from  the  nature  and  eionicfcr   of  the  tenement 
itself,  which  renders  it  necessary  to  inquire  how  the 
fact  stands.    In    all  those  cases  it  is  immalerial 
which  of  the  two  tenements  was  first  granted.    If 
the  grantee  of  the   servient  tenement  lakes  it  with 
notice,    written   or    oral,    that  the  grant  of  the 
dominant  tenement  is  to  inclade  an  easement  over  tie 
servient  tenement ;  or  ^  he  takes  it  with  a  know- 
ledge that,  unless  by  reason  of  such  easement,  tie 
dominant  tenement  cannot  be  enjoyed,  in  either  case 
lie  has  notice  of  the  easement  over  the  tenement  of 
which  he  becomes  the  owner,  and  he  cannot  ajierwards 
dispute  U. 
Where  tlie  pits.,  who  were    dockowners,  touj^  to 
restrain  the  defts.  by  injunction  from  interfering 
with  their  right  (or  easement)  to  have  the  bowsprits 
of  vessels  in  their  dock  overhanging  the  adjacent 
wharf  of  the  deft.,  it  was,  in  tuxordance  with  tie 
above-staled  principles,  antl  having  regard  to  lie 
particular  circumstances  of  the  case, 
Held,   that  the  pits,  had  not  established  a  r^ht  by 
prescription  to  the  easement  claimed  by  them ;  bet 
thutas  the  easement  was  necessary  to  tiejuUenJoyment 
by  them  of  their  dock,  and  as  the  deft,  must  hate 
known  that  fact  when  he  became  the  owner  of  the 
wharf,     the    pits,  were  entitled   to  an  injuaction 
accordingly.     No  costs  on  either  side. 
This  was  an  inJaDCtion  ■uiL     The  pits,  wen  the 
owner  in  fee  and  the  lessee  of  a  dry  dock  called  tlie 
Fore  and  Aft  Dock  at  Bermoudney,  and  the  deft,  wm 
tbe  owner  of  the  adjoiaing  wharf.    The  injanction 
prayed  by  the  bill  was  one  to  restrain  tbe  ixSt.  from 
iuterfering  with  tbe  pits,  in  the  exercise  and  etjoymeDt 
by  them  of  an  alleged  right  on  their  part  to  hare  the 
permanent  bowsprits  of  vessels  in  their  dock  orerUjing 
and  overhanging  tbe  defL's  wharf,  to  the  extent  of 
about  foortoep  feet,  viz.,  from  a  show-board  fixed  on 
the  land  to  an  adjoining  highway  called  Bermondsey- 
wall. 
The  facts  of  the  case  were  shortly  these : — 
In  1794  then  was,  upon  the  tenement  which  <ra 
now  the  deft.'s  wharf,  a  warehouse  and  suil  loft,  Bisde 
of  timber.    That  stracture  was    burnt  between  the 
years  1794  and   1800.    In  1797  the  pits.'  tenement 
was  first  used  as  a  duck  ;  bat  it  appeared  from  tbe 
evidence  in  tbe  soit  that  from  1794  to  1800  no  bow* 
sprit  cunid  have  projected  over  what  was    now  tbe 
defi.'s  whaif.     In  1810  both  tbe  dock  and  wharf  were 
occupied  by  the  same  persons,  vis.,  by  a  Mr.  Smith  and 
a   Mr.  William    Rattenbnry.      In   1813  or  1814  the 
bowsprits  of  vessels  in  tbe  pits.'  dock  did  overhang  tbe 
deft.'s  tenement,  and  they  had  continued  to  do  so  from 
that  time  until  1845. 

In  1817  there  was  •  change  in  the  oocnpation  of  tbe 
dock  and  wharf;  for  they  ceased  to-be  in  tbst  of 
Messn.  Smith  and  William  Rattenbnry,  and  pasted 
into  that  of  William  Rattenbnry  and  an  assignee  of 
his.  In  that  occupation  they  continued  till  1839.  !■■ 
that  year  the  then  subsisting  leases  in  the  dock  and  wbaif 
were  assigned  to  John  Harris,  the  owner  in  fee  of 
both,  subject  only  to  a  mortgage  which  he  had  effected 
upon  them.  On  the  13th  Sept.  1841  tbe  mortgagees 
and  John  Morris  granted,  assigned  and  confirmed  the 
whole  of  their  respective  interests  in  both  tbe  dockssd 
tbe  wharf  to  a  Mr.  Knox  abaolotely  in  fee. 

On  the  3id  June  1845,  Mr.  Knox  being  then  in 
tbe  occupation  of  both  tbo  dock  and  the  whaif,  pot 
them  up  for  sale  by  auction.  Lot  1  consisted  of  the 
dock,  and  was  described  in  tbe  particulars  of  sale  st 

1  unoccupied.     Lot  2  consisted  of  the  wharf,  and  wss  H 
like  manner  deaoibed  a*  unoccapied.    Lot  1  was  ■>•( 
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ibeo  sold.  Lot  a  ma  poroliised  by  a  Mr.  Gibson ;  and 
taanjti  to  bim  by  an  indantore  dated  the  IStb  June 
I84Sv  but  without  the  reservation  of  any  easement. 
-Gibaon  afterwarda  aold  the  irharf  to  the  deft.  Brown, 

By  ao  indeoture  dated  the  14th  Auf;.  1846,  Lot  Mo. 
1,  ths  dock,  was  demised  to  the  pit.  Mills,  as  the  lessee 
-thereof,  for  twentyK>ae  jears,  and  in  1861  the  fee- 
simple  of  the  dock,  subject  to  the  demise  to  Mills, 
-was  oooTtyed  to  tha  pit.  SuSeld. 

It  also  appeared  from  the  evidence  in  the  suit,  that 
•net  1845,  and  up  to  the  present  time,  the  bowsprits 
•f  Teaaela  anteriag  and  using  the  pits.'  dock  had  over- 
falDg  the  deft.*8  wharf,  in  the  same  manner  as  thej  bad 
-done  prior  to  1845.  Some  alterations  bad  been  made 
in  the  pita.'  dock,  particular! v  in  1846,  but  Ihtj  were 
not  material  to  the  case.  The  space  over  which  the 
'bowsprits  so  hung  was,  as  alreadj  stated,  one  of  about 
ibortam  feet.  The  deft,  had  latelj  coostmoted  a  ware- 
hooae  on  his  wharf,  and  was  about  to  cover  the  whole 
^  it,  so  aa  to  exclude  the  pita,  from  the  enjoyment  of 
their  right  to  have  the  bowsprits  of  vessels  in  their  dock 
]in>jectiog  over  the  space  in  qnestion. 

The  pits.'  ease  was,  that  they  were  entitled  to  the 
«asement,  either  by  preacnption,  or  by  an  implied  re- 
aenration  thereof  in  their  favour.  If  they  had  not  the 
fight  claimed  by  them  they  would  be  injured  in  the 
fidl  enjoyment  of  their  property  in  the  dock ;  aa  they 
would  be  able  to  raoeive  in  it  only  vessels  of  a  small  and 
inferior  tonnage. 

Selwgn,  Q.  C.  and  PiggM  appeared  for  the  pits., 
undated 

Btaudtls  T.  Brook,  Cro.  Jac  189; 

Swaiuborough  v.  CovaUrg,  9  Biog.  305 ; 

Pjtr  V.  Carter,  1  H.  &  N.  916  ; 

BmcKdifft  T.  Barl  o/KinnoiU,  5  Bing.  K.C.  I ; 

£wort  T.  Cocirane,  4  UacQ.  117  ;  5  L.  T.  Rep. 
N.  8.  1 , 

iifcAanb  t.  Asm,  9  Ex.  218 ; 

Sitierc  v.  Bowtr,  I  Ry.  &  Moo.  24. 
Baggailay,  Q.C.  and  Wickeiu,  for  the  deft,  denied 
Ibe  pit*.'  right  as  set  op  by  them,  and  the  mischiefs 
«hieh  their  not  having  it  would  produce  to  them. 
They  cited 

2  &  3  WUL  4,  c.  71,  88.  2  and  3 ; 

OnUg  V.  Gardater,  4  M.  &  W.  496 ; 

Barimgt  r.  Warmrk,  S  Ex.  552  ; 

PMjfseg  V.  Ktoory,  16  M.  &  W.  484 ; 

Cooptr  T.  SttUnuk,  30  Beav.  160;  6  L.  T.  Rep. 
N.  S.  826; 

yoiKt  T.  Tapli»g,  12  C.  B.,  K.  S.,  826 ;  5  L.  T. 
Sep.  N.S.728. 
Sebegn,  Q.  C.  in  reply. 

The  Haster  of  the  RoLt.8.— The  object  of  this  suit 
is  to  eatabliah  the  right  claimed  by  the  pits.,  who  are 
the  ovmera  in  fee  and  lessees  of  a  dock  adjoining  the 
'defi.'s  land,  to  have  the  bowsprita  of  any  vessela  nsed 
in  tirair  dock  extending  over  a  certain  portion  of  deft.'s 
property.  The  portion  in  question  is  only  about  four- 
tacn  feet  in  extent,  and  lies  between  a  ahow-board 
erected  on  the  land  and  an  adjoining  highway  called 
Bermondaey-wall.  The  right  or  easement  which  is 
*o  claimed  by  the  pits,  was  not  granted  to  them  either 
by  deed  or  by  any  instrument  in  writing.  If  it 
-azists,  it  must  do  se  by  the  implication  of  a  grant. 
A  grant  of  an  eaaement  may  be  implied,  and  a  right 
to  it  acquired,  thus :  either  where  the  ownership  and 
occupation  of  the  dominant  and  servient  tonements  are 
distinct,  from  user,  by  prescription ;  or,  where  one  person, 
having  been  originally  ihs  owner,  both  of  the  dominant 
and  the  serrient  tenement,  has  made  a  subsequent 
gnat  of  them  to  others,  either  because  the  ease- 
■aent  waa  essential  to  the  enjoyment  of  the 
dominant  tonement,  or  because  the  grantor  having, 
fiar  to  bis  grant,  attached  an  easement  to  one  of 
two  adjoining  tenements,  cannot  afterwards  derogate 
(nm  his  own  gift ;  in  other  words,  he  cannot  give  to 


the  grantee  of  the  servient  tenement  an  immunity  from 
the  effecta  of  the  right  conferred  by  bim  upon  tb« 
owner  of  the  dominant  tonement.  Where  a  right  is 
acquired  by  prescription,  it  must  be  so  acquired  by  nser 
for  twenty  years  at  least  as  against  the  adjoining 
owner  whose  interest  it  is  to  resist  it.  In  the  two 
other  eases,  time  forms  no  element  in  the  acqniaition  of 
the  right,  which  springs  from  the  circumstance  that 
the  person  under  whom  both  the  subsequent  owners 
claim  was  originally  the  owner  of  the  dominant  and  ths 
servient  tenement.  \Vhere  a  riglit  is  acquired 
by  prescription,  it  springs  from  this:  that  diflerent 
owners  are  possessed  of  the  property  in  qnestion, 
namely,  one  of  the  dominant  and  another  of  the 
servient  tenement.  Prior  to  2  &  3  Will.  4,  e.  71,  as 
well  as  now,  the  rules  reUiing  to  the  establishment  of, 
and  resistance  against,  an  easement,  weie  and  are  tha 
same  at  law  and  in  equity ;  and  all  that  the  statute  does 
is  to  take  away  certain  grounds  of  defence,  by  which 
the  establishment  of  an  easement  might.previonsly  have 
been  resisted.  Light  is  by  that  statuto  put  on  » 
different  footing  from  other  easements;  and  by  ths 
3rd  section  the  use  of  light  enjoyed  for  twenty  years 
createa  an  indefeasible  right,  unless  it  be  shown  to  havs 
been  enjoyed  by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpose  by  deed  or  writing. 
The  2nd  section,  which  applies  to  easements  of  M 
other  descriptions,  provides  that  the  uninterrupted  ass 
of  the  easement  for  twenty  years  creates  a  right  wbich 
shall  not  be  defeated  by  showing  the  first  enjoyment  of 
the  right  prior  to  the  twenty  years ;  and  it  further  pro- 
vides, that  when  the  right  has  been  enjoyed  forty  years 
it  shall  be  indefeasible ;  niilesa  it  was  enjoyed  by  soma 
consent  or  agreement  expressly  given  or  made  fur  that 
purpose  by  deed  or  writing.  Prior  to  the  passing  of  ths 
Act,  twenty  years'  oontinuoos  usage  was  sufficient  at 
common  law  to  create  the  presumption  of  a  grant ;  but 
that  presnmption  might  be  rebutted  by  showing  how  ths 
user  arose,  even  though  It  was  prior  to  the  twenty  years  ; 
or  by  showing  how  the  right,  if  it  existod,  bad  been  ex- 
tinguished, as  by  unity  of  possession  or  otherwise,  prior 
to  the  twenty  years.  The  2nd  section  of  the  statnts 
puts  an  end  to  that  species  of  defence  ;  but  where  the 
nser  baa  only  been  for  twenty  years,  and  not  forty 
years,  it  admits  all  other  defences  by  which  the  in- 
ference of  a  right  by  custom,  prescription,  or  grant 
might  be  rebuttod ;  and  where  the  user  has  exceeded 
forty  years,  the  right  is  indefeasible,  unless  apon  proof 
of  a  written  instrument  limiting  the  right.  In  this 
case  the  right  is  claimed,  in  the  first  place,  by 
prescription,  and  the  evidence  given  of  that  rendera  it 
matorial  to  consider  how  unity  of  possession  may  affect 
the  right;  and  on  that  point  I  think  three  pro- 
positions may  be  stated  aa  defining  the  law 
on  the  subject.  First,  if  an  easement  be  enjoyed  by 
the  owner  of  one  tonement  over  that  of  another 
for  twenty  years  tmintorruptodly,  the  right  is  thereby 
acqured  ;  and  if,  aftor  that  period  of  time,  both  ths 
tonements  are  occupied  by  one  and  the  same  person, 
who  ia  not  the  owner  of  both  tenements,  then  tin  right 
to  the  easement  is  suspended  during  such  joint  occupa- 
tion, but  is  not  thereby  destroyed  ;  and  on  the  sever- 
ance of  such  joint  occupation  the  right  to  the  easement 
revives.  Secondly,  if  the  easement  be  enjoyed  by  lbs 
owner  of  one  tenement  over  the  tenement  of  another 
for  a  period  less  than  twenty  years,  and  then  both  tbs 
tonemenU  are  occupied  Jointly  by  one  who  is  not  the 
owner  of  both,  thst  joint  occupation  cancels  and 
destroys  the  effect  of  the  previous  user,  and  the  ease- 
ment can  only  be  acquired  by  twenty  years'  fresh  and 
continuous  enjoyment  against  the  owner  of  the  eer^ 
vient  tenement,  who  is  interested  in  contesting  it. 
Thirdly,  if  the  easement  bas  been  enjoyed  for  any 
period  of  time,  however  long,  by  the  owner  of  ons 
tonement  over  the  tenement  of  an  adjoining  owner, 
a.id  one  person  becomea  the  ahsoluto^owner  oLbotla 
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tenements,  then  the  right  by  prescription  is  destroyed ; 
and  if  the  owner  grants  one  tenement  to  one  person, 
and  the  other  tenement  to  snother  person,  the  right  to 
the  easement  does  not  revire  in  the  grantee  of  that 
which  has  been  the  dominant  tenement.     But  in  the 
«Tent  of  such  a  grant,  a  riglit  to  the  easement  may  be 
created  by  reason  of  the  application  of  one  or  other  of 
the  two  causes  from  whence  such   an  easement  may 
arise ;  namely,  either  from  the  necessity  of  anintermptedly 
enjoying  the  tenement  granted,  or  because  the  loss  of 
the  easement  would  be  in  derogation  of  the  grant  of 
the  original  owner.     Having  stated  those  propositions 
of  law,  I  will  now  proceed  to  consider  how  far  they 
apply  to  the  facts  of  the  case  establioked  before  me.  On 
the  evidence  I  think  there  is  but  little  contradiction  ; 
and    eren    that    may    be    reconciled    without    mnch 
difficulty.  (His  Honour  then  stated  the  facts  of  the  case 
as  aboT«  set  forth,  down  to  the  deed  of  the  13th  Sept. 
1841,  and  continued:]  In  that  state  of  things,  apply- 
ing the  principles  I  bare  already  ennnoiated,  no  right 
by  prescription  could  hare  arisen  prior  to   that  period, 
there  being  evidence  of  the  existence  ot  the  dock  for 
thirteen  yean  only  before   1810,  which  is  insufficient 
to  create  the  right ;  and  there  having  been,  not  merely 
a  joint  occupation  since  that  period  up  to  1841,  but 
from  that  time  until  1845  a  joint  ownership  as  well 
as  joint    oocnpation,   which  ownership    would   have 
destroyed    the    right    by  prescription,    if   any    then 
existed.     On  that  part  of  the  case,  therefore,  I  am  of 
opinion  that  the  pits.'  contention  fails.    I  have  now  to 
consider  whether  their    case  can  be    supported    on 
cither  of    the  other  grounds  with  whidi  tiie  Ume 
daring  which  the  easement  has  been    enjoyed    has 
aothing    to   do.      And    here  it   is    proper  to  point 
<nit  how  closely  the  two  portions  of  it  sre  allied  to  each 
other,   though  at  first  sight   they  seem  to   stand  on 
different,  and  even  to  gome  extent  on  opposite,  prin- 
ciples.    If  a  man  grant  to  another  a  piece  of  land,  sur- 
rounded by  the  whole  of  the  land  of  the  grantor,  that 
necessarily  implies  the  grant  of  the  right  of  way  to  it, 
because,  without  access  to  it,  the  tenement  granted 
could  not  be  enjoyed;  and  there  the  implied  grant  of 
the  easement  is  in  extension  of  the  actual  grant  of  the 
tenement;  the  grant  being,  by  the  hypothesis,  silent  on 
the  subject.      But  when  the  grantor,  who  has  already 
granted  the  tenement  in  the  middle  of  his  own  land, 
afterwards  makes  to  a  stranger  a  grant  of  the  servient 
tenement — that  is,  of  all  the  land  that  surrounds  the 
tenement  first  granted — although  that  latter  grant  does 
BOt  notice  the  right  of  way  which  the  grantor  of  the 
dominsnt  tenement  possesses,   the  riglt  oi  way  still 
binds  the   grantee  of  the   servient  tenement;  on  the 
ground  that  the  grantor  of  both   tenements  cannot 
derogate  from  the  grant  he  has  already  made  to  the 
grantee  of  the  dominant  tenement ;  and  also  because 
the  grantee  of  the  servient  tenement  has  notice,  from 
what  is  patent  on  the  face  of  the  tenements,  that  the 
dominant  tenement  cannot    be  enjoyed  without   the 
easement  over  the  servient  tenement  granted  to  him. 
When,  therefore,  the  grantee  of  the  servient  tenement 
is  bound  not  to  disturb  the  easement,  it  is  because  he 
has,  before  acquiring  the  grant,  notice  of  the  existence 
of  that  easement,  which  easement  may  be  either  latent 
orpatent.   Notice  of  that  easement  may  be  oftwokinds: 
a  direct  notice  either  written  or  oral  from  the  grantor  ; 
or  implied  because  the  easement  is  apparent  on  the 
face  of  the  property,  or  to  be  inferred  irom  the  nature 
and  character  of  the  tenement  itself,  which  renders  it 
imperative  te  inquire   bow  the  fact  stsnds.    In  all 
those  cases  it  is  immaterial  which  of  the  two  tene- 
mente  is  first  granted  ;  for,  if  the  grantee  of  the  servient 
tenement  takes  it  with  notice,  written  or  orul,  that  the 
grant  of  the  dominant  tenement  is  to  include  an  ease- 
ment over  the  servient  tenement,  or  if  he  tekes  it  with 
a  knowledge  that,  unless  by  reason  of  such  easement, 
the  dominant  tenement  cannot  be  enjoyed,  in  either 


case  he  has  notice  of  the  easement  over  the  tentmenlr 
of  which  he  becomes  the  owner,  and  he  cannot  after- 
wards dispute  it.    In  other  words,  the  grantee  of  the 
servient  tenement,  when  be  becomes  the  owner  tt  it, 
has  notice  that   the  easement  over  that   tenement  has 
already  been   granted,  or  that  it  most  be  granted  m 
order  that    the    dominant    tenement    may  be   duly 
enjoyed.    On  that  part  of  the  case  I  have  felt  ooosi- 
derable  difficulty,  not  from  any  doubt  as  to  the  prin- 
ciples applicable  to  sudi  coses,  but  owing  to  the  diffi- 
culty of  defining  precisely  what  is  meant  by  the  words 
"  necessary    for    the    enjoyment    of    a    tenement.* 
Upon  the   best  consideration,   however,  that  I  have 
been  able  to  {ive   to  the  subject,  I  have  come  U> 
the  conclusion  that  the  pits,  bavo  made  out  a  esse 
for  relief,  and  for   the    intervention  of   this  court- 
[His  Honour  then  stated  the  facto  of  the  case,  as  above 
set  forth  from  the  deed  of  the  13th  Sept.  1841,  to  the 
transactions  which  led  to  the  institution  of  this  suit, 
and  continued  :]     The  plte.,  therefore,  or  at  least  one 
of  them,  Mills,  has,  since  the  year  1846,  used  the  dock, 
in  the  manner  stated.  The  question  then  is  this :  can  the 
deft,  now  contest  the  right  of  the  pits,  so  te  put  vessels 
in  their  dock  as  that  the  bowsprito  shsU  project  over 
such  a  portion  of  the  wharf  as  is  necessary  for  toe 
perfect  and  complete  enjoyment  of  the  dock  as  it  stood, 
at  the  time  of  the  sale  of  the  wharf  to  Gibson  ?  L 
think  that  the  deft,  cannot  contest  the  right.    In  the 
first  plsoe,  it  is  proper  to  observe  that  my  judgment 
on  this  point  is  in  no  respect  founded  on  the  cironm- 
stance  thst  the  deft,  bos  permitted  the  user  of  to* 
dock  in  such  a  msnner  that  the  bowsprito  overhang  his 
wharf  since  be  became  the  pnrchaaer.    It  is  clear,  on 
the  evidence,  that  he  permitted  that  to  be  done  simply 
as  a  neighbourly  act  j    it  in  no  way  binds  him,  and 
time    has    nothing    to    do    with    the    point  I   sm 
now   considering.     It  is    also   clear   that  the  defU. 
only    contests    the    right  now  because  it  will  inUi- 
fere    with    bis   making    his   wharf  more  useful  »B« 
profitable  than  it  has  heretofore  been,  by  the  er»<*io» 
of  a  warehouse  thereon.     But  the  ground  on  whicH 
I  think  he  cannot  contest  the  right  in  the  pits,  », 
because    the    projection  of    the    bowsprit    from   the 
vessel    in   the  dock    is    essential    to    the    full   sn* 
complete  enjoyment  of  the  dock  as  it  stood  at  the 
time  when  he,  or  rather  Gibson,  under  whom  he  claims, 
purchased  the  wharf;  and  that  Gibson  and  be  bed  du- 
tinct  notice  of  that  fact ;  not  merely  from  the  descrip- 
tion contained  in  the  particulars  of  sale  under  whi* 
be  bought,  but  also  because  the  fact  was  patent  and 
obvious  to  any  one,  on  the  ground  that  if  the  dock 
admitted  the  largest  vessel  capable  of  being  contamei 
in  it,  the  bowsprit  must  project  over  that  portion  of 
the    wharf  which  I  have   pointed  out.      The   ri" 
question,  then,  is  this— is  the  projection  of  the  b«w- 
sprit  over  the  wharf  essential    to  the  enjoyment  ot 
the  dock?      It  was  argued    for  the  deft,  that  the 
restriction   prohibiting  the  bowsprit  from  projectmg 
over  the  deft.'s  wharf  will  not  render  the  dock  useless ; 
but  that  it  may  still  be  enjoyed  for  repairing  and  con- 
structing vessels;    and  that  is  unquestionably  tim. 
But  this  fact  is  also  undeniable,  that  thereby  the  dow 
becomes  less  useful.      Assuming  the  extent  to  which 
the  bowsprit  might  project  over  the  wharf  to  be  tm 
feet,    to    that    extent,    at    least,    whatever  it   be, 
the  length  of   the  largest  vessels  which  enter  the 
dock  must  be  lessened.    I  am  not,  of  course,  »P'~'?£ 
of  the  moveable  bowsprit,  which  it  is  the  duty  of  the 
pits,  to  cause  to  be  removed,  but  of  the  permsnew 
bowsprit,  which  is  let  into  the  vessel,  and  forms  a  port 
of  it  as  much  as  the  mainmast  itself.    If,  therefore,  it 
be  true  that  the  dock  can  still  be  used,  it  is  equslly 
true  that  it  cannot  be  used  exactly  as  it  has  been  here- 
tofore ;  and  my  opinion  is,  that  the  projection  of  t» 
bowsprit  is  necessary  for  the  due  enjoyment  of  ths 
dock,  in  the  ordinary  sense  of  that  tenn.    What  i* 
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Biemnt  by  ibe  nu  of  that  word  in  these  and  analogoos 
«aeB  is,  in  my  opinioD,  the  full  and  complete  aae  of 
the  tenement,  aa  it  itinda  at  tbe  time  when  the  joint 
■owner  of  the  two  adjoining  tenement*  grant*  one  of 
tbea  to  one  penon  and  the  other  to  another.  That 
4eenu  to  be  eeubliihed  by  the  caie*  of  Hmckoliffe  r.  The 
£ari  of  Kimunil  and  Pgtr  r.  Carter.  In  both  those 
-oaias  the  dominant  tenement,  which  was  a  boase, 
-oooM  hare  been  enjoyed,  although  the  easement  over 
the  sarrieot  tenement  bad  been  extinguished ;  not,  in- 
deed, in  the  former  case,  quite  so  conveniently  as 
before,  without  the  use  of  a  ooal-sboot ;  bat,  in  the 
Jatttr  case,  the  outlay  of  a  small  sum  of  money  woold 
bave  enabled  the  pit.  to  dispense  with  the  ose  of  a 
dnia  whiefa  passed  under  the  deft.'s  house.  At  the 
<ime  when  Gibson,  and  afterwards  the  deft.,  bought 
this  wharf,  each  of  them  knew  that  it  adjoined  a  dock 
which  would  admit  a  vessel  132  or  133  feet  in  length, 
bot  that  by  so  doing  the  bowsprit  woold  project  over 
«  eomer  of  the  wharf,  to  the  extent  of  ten  feet  or 
thereabouts.  I  think  that  the  deft,  is  not  entitled  to 
restrict  the  owner  of  the  dock  in  his  enjoyment  of  it  to 
thateztent,  as  if  it  had  been  ten  feet  shorter,  thst  is,  as  if 
the  head  of  the  vessel  had  been  ten  feet  farther  distant 
Irom  tlie  deft. 's  land.  In  all  this  reasoning  I  have  assumed 
that  the  pits,  have  no  right  to  go  beyond  thedeft's  land ; 
bat,  if  they  have  such  a  right,  then  the  ease  of  the 
iett-,  if  established,  would  stUl  further  limit  the  right 
of  the  pit*,  to  the  extent  to  which  the  bowsprit  might 
project  beyond  the  land  of  the  deft,  over  the  adjaining 
Ugbway.  The  case  of  Pyer  v.  Carter  has  also  an 
important  bearing  on  this  case  in  other  respects.  In 
4bat  ease  the  purchaser  of  the  servient  tenement  was 
jgnoraot  of  the  easement  when  he  bought,  and 
.■till  the  Court  of  Ex.,  considering  that  the  case 
-was  one  of  drains,  thought  that  it  was  incnmbent  on 
torn  to  inquire  and  aseertain  in  what  manner  the  waste 
crater  escaped  from  the  adjoining  house.  In  this  case 
the  defL,  or  Gibson,  under  whom  he  claims,  was 
fully  cognisant  of  the  site  and  use  of  the  dock,  and  of 
the  necessity  of  the  bow^rit  of  a  large  vessel,  docked 
fherslo,  projecting  over  bis  land,  in  order  to  enable  the 
'dock  to  be  fully  ei\)oyed.  That  case  also  establishes 
that  DO  distinction  can  be  founded  on  the  circnmstance 
that  the  servient  tenement  was  lold  prior  to  the  sale  of 
the  dominant  tenement;  for  that  indeed  only  results 
in  a  question  of  notice,  as  I  have  already  explained. 
-Some  argument  was  founded  on  the  fact  that  the  dock 
liad  been  altered  and  enlarged  on  two  several  occasions, 
-once  io  1814,  and  again  in  1846.  The  alteration  in 
1814  does  not  touch  the  question  on  which  I  decide 
this  case.  It  is  however  not  so  as  regards  the 
latter  altetation  in  1846,  subsequent  to  the  pur- 
■ciuM  by  the  deft.  That  alteration  would  be  very 
iDsterial  if  it  appeared  that  thereby  larger  vessels 
kad  been  intiodoced,  or  could  be  introdaced,  into  the 
dock,  bat  I  am  of  opinion  that  the  evidence  does  not 
-Oitablith  that.  It  is  true,  however,  th«t  the  alteration 
w  made  for  a  purpose  which,  if  it  had  succeeded, 
would  have  enabled  the  dock  to  bold  a  larger  vessel 
than  it  had  formerly  done,  and  would  probably  have 
enlarged  the  space  occupied  over  the  wharf.  It  was 
aot,  however,  completed;  the  vessel  for  which  it 
^ras  made,  or  begun  to  be  made,  did  not  take 
.advantage  of  it ;  nor  does  it  appear  that,  since  1846, 
larger  vessels  than  theretofore  have  been,  or  could 
^v«  been,  introduoed  into  the  dock.  The  deft,  is, 
in  ny  opinion,  bound  to  permit  the  easement  to 
the  aztent  that  is  necessary  for  the  complete 
aqajnuot  of  the  dock  as  it  stood  at  the  time 
«f  hi*  porchaae,  but  no  farther  or  otherwise ;  and, 
if  my  judgment  should  be  sustained,  the  ezaot 
Em  and  ezleot  over  which  the  bowsprit  of  any 
vessel  in  the  dock  may  overhang  the  deft.'s  land 
ooght  to  be  dearly  defined.  That  extent,  judging 
Aom  tlw  map  proved  in  the  cause,  I  suppose  to  be  a 


triangular  piece,  nearly  equilateral,  the  sides  varying 
from  eight  to  ten  feet  in  length  ;  bat  whatever  it  is, 
it  onght  to  be  precisely  defined  by  metes  and  boonds, 
so  that  no  further  alteration  of  the  dock  should 
enable  the  owner  to  extend  the  easement,  or  prejudic* 
the  rest  of  the  deft's  wharf.  I  have  only  one  further 
point  to  consider.  The  deft,  contends,  that  the  only 
case  raised  by  the  pits.'  bill  is  one  of  prescription,  and 
that  the  point  on  which  I  have  decided  in  his  favour  is 
not  raised  by  the  pleadings.  It  is  certainly  true  that 
it  is  not  prominently  brought  forward  ;  but  I  still 
think  that  it  is  open  to  the  pits,  to  raise  the  question 
on  the  bill  and  answer  as  they  stand;  and  that  I 
should  be  acting  with  such  technicalstrictnessas  to  defeat 
justice,  if' I  were  to  dismiss  the  bill  on  the  grounds 
that  it  does  not  more  distinctly  raise  the  question 
of  a  claim  to  the  easement,  as  being  necessary 
to  the  enjoyment  of  the  dominant  tenement ;  that  it 
had  been,  tr  was  to  be,  included  in  the  grant  thereof 
by  the  owner  of  both  tenements;  and  that  that  was 
known  to  the  deft.  The  poiut  certainly  does  not  ap- 
pear to  have  taken  the  deft,  by  surprise.  It  has  been 
most  thoroughly  and  ably  argued  on  his  behalf  by  his 
eoansel,  and  if  I  were  to  give  leave  to  amend  the  bill, 
it  would  afibrd  no  benefit  ultimstely  to  the  deft.  I 
think  it  proper  to  state,  that  though  1  have  come  to 
this  conclusion,  it  was  after  some  hesitation,  th« 
state  of  the  authorities  not  being  io  all  respect* 
perfectly  reconcileabte.  I  have  before  explained 
very  fully  the  grounds  on  which  I  have  pro- 
ceeded. I  am  of  opinion  that  this  is  no  case 
for  costs.  On  the  question  of  prescription,  on  which 
the  principal  evidence  was  adduced  in  the  cause,  I 
am  of  opinion  that  the  pits,  have  not  made  out  their 
case ;  and  although  I  think  that  no  lawyer  would  con- 
sider that  he  could  have  safely  advised  his  client  to  rest 
his  case  exclusively  on  the  joint  ownership  of  both 
tenements  by  Mr.  Knox  in  1845  and  the  subsequent 
acts,  still  it  is  on  those  slone  that  I  hare  dedded  in 
the  pits.'  favour.  If  the  case  bad  rested  on  the  ground  of 
prescription  alone,  I  should  have  dismissed  the  bill.  Tbo 
decree  that  I  shall  make  will  therefore  be  to  this  effect : 
Let  there  be  a  perpetual  injunction  to  restrain  the  deft, 
from  preventing  or  interfering  with  the  full  use  and 
enjoyment  by  the  pltd.  of  tlieir  dock,  in  the  manner  im 
which  the  same  has  heretofore  been  used,  viz.,  by  allow- 
ing the  permanent  bowspritof  any  vessel  in  the  plts.'dock 
to  overlay  or  overhang  that  portion  of  the  doft.'s  wharf 
which  lies  between  the  show-board  and  the  street  called 
Bermondsey-wall.  That  portion  must  be  carefully 
marked  out  by  proper  metes  and  bounds.  There  must 
be  no  cost*  of  the  suit  on  either  side,  and  liberty  roust 
be  reserved  to  all  parties  to  apply  to  the  court  as  they 
may  be  advised. 

V.  0.   STUAKT'S   COTJIIT. 

Beported  by  Janxs  B.  DAmMON,  Esq.,  of  Uncotai's-lnn, 
lianrister-at-Uiw. 

Friday,  Jan.  16. 

BONSEB  t>.  BlUDSBAW. 

SoUeilor  and  client — CotU  of  infant  plL—AUomejit 

aadSoHeUortAct  1860. 
Where  a  MoUcitor  had  recovered  properly  for  an  infant, 
the  Court,  on  the  infant  attaining  hit  majority, 
declared  the  cotte  of  the  tolidtor  to  be  a  charge  upo» 
the  property  recovered,  under  the  iStk  section  o)  the 
Attvmegt  and  SoticUore  Act  (23  ^  24  Vict.  c. 
127),  having  refuted  an  application  /or  the  tame 
purpott  made  during  the  infancy  of  the  perion  enti- 
tkd. 

This  snit  was  instituted  by  the  next  friend  of  ut 
infant,  the  grandson  and  heir-at-law  of  Johu  Bonser, 
who  at  the  time  of  his  death  in  18.'}4  was  entitled 
to  the  equity  of   redemption   in  certain  real  estat* 
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consisting  of  bouses  and  Und,  of  small  snnnal  valne, 
io  the  county  of  Leicester,  against  the  devisees  of 
the  same  property  under  an  alleged  will  of  John 
Bonser,  dated  the  7th  Aug.  1850,  and  nhich  bad  been 
prored  in  the  Archdeaconry  Court  at  Leicester. 

The  bill  alleged  that  the  will  was  a  forgery,  and 
j>rayed  that  it  might  be  set  aside  ;  that  the  devisees 
thereunder  might  be  directed  to  convey  the  real  estate 
to  the  pit.  i  and  tb.it,  if  necessary,  an  issue  of 
tUcuav'it  vd  turn  might  be  directed. 

Upon  motion,  in  March  1858,  for  an  injunction  and 
receiver,  and  also  for  an  issue,  the  court  said  it  was 
evidently  a  case  to  be  tried  by  a  Jury;  and  the  common 
order  for  an  issue  devuavit  vel  nun  was  made.  The 
issue  was  tried  at  Leicester,  and  the  jury  having  found 
a  verdict  for  the  pit.,  the  application  for  a  receiver  and 
for  an  injunction  was  renewed  and  granted.  Upon  the 
occauon  of  a  sale  of  some  portions  of  the  estate  to  a 
railway  company,  the  court  ordered  that  the  will  should 
be  set  aside,  so  far  as  it  purported  to  pass  real  estate  ; 
that  the  heir-at-law  was  entitled  to  the  property ;  and 
that  the  devisees  were  trustees  for  bim :  (see  32  L.  T. 
Bep.  172.)  The  court  also  ordered  that  the  deft., 
who  had  set  up  the  alleged  will,  should  pay  all  the 
costs  of  the  proceedings. 

The  purchase-money  for  the  land  which  bad  been 
sold  to  the  company,  amounting  to  266/.,  was  paid  into 
oonrt. 

The  taxed  costs  incurred  in  prosecuting  the  infant 
plt.'s  rights  in  the  suit  and  action  amounted  to  the 
sum  of  492/.,  a  large  part  of  which  had  been  paid  out 
of  pocket  by  the  solicitor  employed  by  the  next  friend.. 
The  deft,  having  become  insulveut,  a  petition  was,  in 
Dec  I860,  presented  on  behalf  of  the  infant  pit.  and 
Ilia  next  friend,  praying  for  the  payment  out  of  court 
of  the  sum  of  266A,  and  for  payment,  so  far  as  that 
«nm  would  extend,  of  the  costs  due  to  the  plt.'s 
solicitor ;  and  the  petition  also  prayed  that  the  residue 
of  the  costs  of  the  solicitor  might  be  raised  and  paid 
out  of  the  real  estate  recovered,  or  that  the  same 
might  be  declared  to  be  a  charge  on  the  residue  of 
the  real  estate  under  the  28th  section  of  the  Attorneys, 
Solicitors,  &c.  Act  of  1860  (23  &  24  Vict,  c  127), 

On  the  21st  Dec.  1860  the  court  ordered  payment 
to  the  solicitor  of  the  fond  in  court, -on  liqnidatieo 
pro  taalo  of  his  costs;  but  refased  to  make  any  order 
declaring  that  the  solicitor  was  entitled  to  a  charge  on 
the  estate  for  the  residue  of  his  costs,  being  of  (pinion 
that  the  Act  of  18C0  had  no  application  to  the  case  of. 
a  suit  instituted  on  behalf  of  an  infant ;  but  that  it 
applied  only  to  cases  where  the  parties  were  tuijjtrit : 
<see  the  Beport,  3  L.  T.  Bep.  N.  S.  545.)  The  infant 
pit.  having  attained  the  age  of  twenty-one,  a 
petition  was  now  (Jan.  16,  18^)  presented  on  behalf. 
«f  the  solicitor,  praying  that  the  residue  of  the  coats, 
charges  and  expenses  incurred  by  him  on  recoveriug 
the  estate  might  be  declared  to  be  a  charge  on  the 
«state,  and  might  be  raised  and  paid  out  of  it. 

JUalim  and  li.  W.  E.  Fortter  appeared  on  the 
petition. 

The  V10E-C11AXCKI.LOR  made  an  order  duecting 
the  costs,  charges  aod  expenses  to  be  taxed,  and 
declaring  that  the  amount  certified  by  the  taxing 
master  should  be  a  charge  on  the  estate,  to  be  raised 
ly  a  sale  of  the  same.     

Thunday,  July  16. 

LOKKROAM  V.  StOURTOW. 

Notice  of  elaim  hy  a  creditor — Alleged  /nmduletU 
tettltmmt — Riyht  to  eerve  notice — EJ/ect  of  notice. 

A  creditor  having  filed  a  bill  for  the  purpote  of 
eitabliihing  the  validity  of  hit  gecurity  in  priority  to 
a  voluntary  leltkment  executed  by  the  debtor  vhilet 
he  ma  indebted,  and  having  iucceedcd  in  kit  claim 
wtd  been  paid  hit  debt,  teiU  to  tlu  (rutleet  of  the 


settlement  a  notice,  announdag  hit  intention  of  tat- 
peaching  the  tettlement,  and  warning  them  agai»tt~ 
parting  with  any  of  the  Jundi  in  their  kemdi. 
The  trustees  replied,  that  uuleit  proceedingt  were 
taken  within  one  month,  they  ihould  disregard  ti» 
notice.  Proceedings  were  not  taken  wUhin  tia 
month. 
On  notion  by  the  cestui  que  trust  under  the  tettlematt^ 
for  an  injunction  to  restrain  the  creditor  from  eom- 
tinuing  the  notice,  it  was  ordered  that  the  tnulest- 
shoutd  be  at  liberty  to  deal  with  the  income  of  the 
trust-funds  until  further  order,  iKcordimg  to  H» 
trutts  of  the  seitlment. 

This  was  a  motion  on  behalf  of  the  pit.  Hn^ 
Lonergan,  that  the  deft.  George  Carew  might  b«> 
restrained  from  continuing  the  notices  of  the  3rd  Nov> 
I860,  and  the  20th  Feb.  1863,  in  the  bill  mentioned,, 
and  from  applying  for,  claiming,  obtaining,  or  re- 
ceiving the  sum  of  153/.  4s.  3d,  in  the  bill 
mentioned,  or  any  dividends,  interest  or  annual  produce 
of  the  trust-fuuds  of  the  settlement  of  the  2nd  May 
1846,  or  from  preventing  the  pit.  from  reoeiTiog  the 
same ;  also,  that  the  defis.  Messrs.  Arundell  and 
Smart  might  be  nstrained  from  ntranaferring  to  tlw 
account  of  Messrs.  Stonrtoo  and  Arundell  the  saiD» 
snm,  or  Irom  paying  the  same,  or  the  income  of  the 
trust-funds,  to  the  deft.  Mr.  Carew,  or  any  other 
person  whomsoever,  except  according  to  the  trusts  of 
the  settlement. 

By  the  settlement  of  the  2nd  May  1846,  which  was- 
mada  on  the  occaaioa  of  the  marriage  of  the  pit.  witk. 
her  former  husband,  the  Uou.  John  Stourton,   it  was 
declared  that  certain  sums  of  slock  shouhl  be  held  by 
the   dells,    the   Hon.  William.    Stourton    and  H.    b. 
AtDsdell    upon    tnut,    after   the  decease    of    Joha 
Stourton,  to  pay  the   interest,  dividends  and  annnsl . 
produce  to  or  permit  the  same  to  be  received  bj  the 
pit.   and 'her   asngna   during  her' life.    It  was  also- 
declared    that  six-elevenths  of   a  snm,  of   15,0001.- 
sbould  (subject  to  a  settlement  which   the  gnuitw, 
William  Lond  Stourton,  then  bad  it  in  oonlemplationi 
to  make  for  his  daughter)   be  held,  after  the  decease 
of  the  said  Johu  Stourton  and  the  failure  of  children 
of  the  marriage  who  should,  under  the  trusts  therein 
comprised,   beoome  entitled  to  the  same,  upon  tmst- 
for  the  pit.  and  her  assigns  during  the  remainder  of 
her  life. 

The  Hon.  John  Stourton  died  in  1847,  leaving  on» 
child  of  the  marriage,  and  iu  1857  the  pit.  maiiied- 
the  deft.  William  Lonergan. 

By  an  indenture  of  settlement  dated  the  18th  Joa* 
1858,  all  the  interest  of  the  pit.,  or  of  the  deft, 
her  husband  in  her  light,  was  assigned  to  the 
said  deft.  H,  R.  ArundeU  and  the  deft  B. 
W.  H.  Smart,  upon  trust  for  the  pit.  for  her  life 
for  her  separate  use,  without  power  of  anticipation, 
and  as  to  such  interest  aa  she  might  have  in  the 
capital  of  the  said  funds,  upon  certain  trusts  for  the 
benefit  of  the  pit.  for  life,  and  after  her  decease  for  the 
deft,  her  husband  for  his  life. 

Ob  the  23rd  Oct.  I860  the  deft.  Wm.  Lonergan, 
who  waa  then  in  prison  for  debt,  was  discharged  from 
custody  under  the  losolvent  Debtors'  Acts,  and  his. 
estate  had  become  vested  in  S.  Sturgis,  the  assignee. 

On  the  2nd  Feb.  1861  the  deft.  Carew  filed  a  bill 
against  Messrs.  Arundell  and  Smart,  and  Mr.  and  Mrs. 
Lonergan,  alleging  that  prior  to  the  settlement  of  the 
18th  June  1858,  namely,  on  the  14lh  June  1858, 
four  days  previously,  William  Lonergan  aigned  a  letter 
addressed  to  Mr.  Carew,  whereby  he  stated  that  in 
consideration  of  Mr.  Carew's  forbearance  in  not  re- 
quiring immediate  payment  of  the  moneys  he  had  ad- 
vanced, he  (Lonergan)  agreed  and  undertook  to  give 
and  execute  to  him  forthwith  a  good  and  avaiUbls 
charge  in  the  interests  to  which  he  claimed  by  right  of 
marriage  with  his  present  wife  to  be  entitled;  sad  )t» 
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Ivthcr  pledged  himself  not  to  inciunber  hia  interesta  hj 
wmj  of  settlement  or  otherwise  until  ha  had  given  and 
czicntcd  ancfa  charge. 

Notice  of  this  ktter  was  sent  on  the  1 5th  June 
18S8  to  the  deft  Amodell,  and  on  the  13th  July 
1858  a  mortgage  of  the  deit's  interesta  nnder  the 
settlement  of  1846  was  ezecated  for  800/.  Notice  of 
this  deed  waa,  on  the  3Ist  Jnly  1858,  sent  to  Mr. 
Anmdell,  and  a  similar  notice  waa  aubseqaently  sent 
to  Mr.  Stonrtoa. 

The  bill  alleged  that  the  aettlement  was  snbject  to 
Ifr.  Carew's  aeeorities  and  rights  nnder  the  agreement; 
and  prajed  for  an  aoeonnt,  and  ia  the  altematira  a 
fbreckanre  of  the  mortgaged  premises. 

On  the  I8th  Mor.  18C1  a  decree  was  made  in  the 
cause  directing  an  account  to  be  taken  of  what  was 
doe  to  the  pit.  on  the  13th  Joly  1858,  and  it  was 
declared  that  Hr.  Carew  hod  a  valid  charge  on  the 
interest  and  dindends  coming  to  the  hands  of  Messrs. 
Arandell  and  Smart  as  tmstees  of  the  indenture  of 
the  18th  June  1858  for  what  shonld  be  certi6ed  to  be 
doe:  (see  the  report,  5  L.  T.  Rep.  K.  S.  498.) 

On  the  9th  Ang.  1862  the  sum  of  679/.  Of.  lid. 
f«r  prindpal  and  interest  wa*  certified  to  be  dae  to 
.  Mr.  Carew,  and  a  snm  for  costs,  which  with  the  former 
anonated  to  849/1  13*.  9d. 

The  defts.  Stonrton  and  Aroodell  had  in  Moseqaence 
of  the  notice  of  the  21st  Jnly  1858  been  acenmolaiing 
tba  income  of  the  tmst-fnnd.  On  the  18th  Feb. 
1863,  oa  reoeiTing  from  Mr.  Oarew  a  withdrawal  of 
the  ootiec,  they  directed  a  transfer  ef  these  aecnmnk- 
tions  to  the  aoeonnt  of  Messrs.  Arandall  and  Smart, 
and  on  the  aame  18th  Feb.  1863  Messrs.  Amndell  and 
fioiait  paid  to  Mr.  Carew  the  sum  of  849t  13*.  9d^ 
laanng  the  bahinoe  of  153t  4s.  3d.  standing  to 
ifaasrs.  Amndell  and  Snart'a  accomiL 

After  receiring  this  sum,  and  on  the  same  day,  Mr. 
Oarew  wrote  to  Uie  solicitora  of  Mr.  Stonrton,  saying 
Ikat  they  woold  6nd  amongst  the  notices  he  had  given 
them  one  of  the  3rd  Not.  1860,  which  bad  not  been 
withdrawn,  and  the  benefit  of  which  he  claimed.  They 
woold  do  well  therefore  to  consider  before  they 
•UKtiooed  their  client's  conenrrence  in  paying  over  the 
traat-fonds  to  Messnk  Amndell  and  Smart  in  the  face 
•f  that  notice,  and  that  he  would  do  so  at  his  peril, 
AI«o  that  it  was  the  writer's  intention  to  take  steps  in 
nfcrenoe  thereto. 

The  notice  of  the  3rd  Nor.  1860  made  mention  of  the 
4eed  of  the  13th  Joly  1858.  Mr.  Carew  claimed  the 
benefit  of  that  deed,  and  informed  Messrs.  Stonrton 
and  Amndell  that  they  would  be  held  responsible  for 
transferring  or  paying  to  Mr.  and  Mrs.  Lonergan,  or 
either  of  them,  or  any  perun  (other  tlian  Mr.  Carew) 
claiming  nnder  them,  or  either  of  them,  any  part  of  the 
laeoma  of  the  property  so  charged  in  farunr  of  Mr. 
Carew. 

On  the  20lh  Feb.  1863  the  solicitors  of  Messrs. 
Anudell  and  Smart  received  another  notice  from  Mr. 
Carew,  addressed  both  to  them  and  to  Messrs.  Stonrton 
and  Amndell,  annonncing  bis  intention  of  taking  pro- 
ceedings to  set  aaide  the  settlement  of  the  18th  Jane 
1858  as  Toid  nnder  the  statute  of  Elizabeth,  and  in 
the  meantime  warning  them  agunst  parting  with  any 
of  the  moneys  in  their  hands  as  trustees. 

On  the  34th  Feb.  the  solicitors  wrote  to  Mr.  Carew 
to  say  they  should  not  be  jnstified  in  withholding  Mrs. 
Lonergan's  income  for  au  indefinite  time,  and  that 
allien  Hr.  Carew  commenced  proceedings  within  one 
■rantb,  they  should  advise  their  clients  to  treat  the 
■otiee  aa  a  nullity. 

This  bill  was  filed  on  the  23rd,  and  amended  on  the 
97th  Jnne  last,  praying  in  the  terms  of  the  notice  of 
Botion,  and  for  other  relief. 

Bacom,  Q.  C.  and  Chuholm  Batten  supported  the 
■wtien  on  behalf  of  the  pit.— They  argued  that  Mr. 
Canw  was  not  jnstified  in  giving  the  notice  of  the 


20th  Feb.  Mr.  Carew  could  not  take  any  ateps  to  aet 
aside  the  settlement ;  such  a  proceeding,  if  it  wer» 
commenced  at  all,  must  be  instituted  by  Stnrgis,  tho 
assignee,  and  if  it  succeeded,  would  result  in  the  pife, 
by  reason  of  her  equity  to  a  settlement,  having  the- 
whole  of  the  income  paid  to  her  for  her  separate  use. 

Greene,  Q.C.  and  Dictituon,  for  the  deft.  Carew, 
argued  that,  to  grant  this  motion  would  be  virtually  to- 
decide  the  merits  of  the  cause  npon  an  injunction.  If 
Mr.  Oarew  were  entitled  to  impeach  the  settlement, 
he  was  anthorised  to  serve  this  notice  on  the  trustees. 

Jeseel,  Riddell  and  Smart  appeared  for  other  defts. 

The  Vics-CnAMCELLOR,  after  observing  that  the- 
motion  was  misconceived  in  point  of  form,  said : — It  is 
impoasible  for  the  court  to  allow  that  a  mere  notice- 
is  to  have  the  effect  of  an  injunction.  Mr.  Greene  has 
argned  that,  if  the  court  refuses  to  allow  this  notice 
to  operate  as  an  injunction,  the  effect  will  be  to  decide 
the  question  in  the  cause.  That  is  a  strong  thing  to 
say ;  but  the  next  argument  of  Mr.  Greene  answers  it, 
for  he  says  that  the  oonrt  oneht  not  to  allow  any- 
thing to  be  done  npon  a  settlement  which  is  alleged 
to  he  invalid.  Now,  if  the  settlement  be,  as  be 
states,  invalid,  and  the  court  is  to  do  nothing  npon 
it,  permitting  this  notice  to  stand  would  have  the 
same  effect  as  if  the  cotirt  had  granted  an  injnnstioit 
npon  an  interlocutory  application  to  restrain  tho- 
tmstees  of  the  settlement.  Where  the  oonrt  haa  to 
consider  what  ought  to  be  done,  pending  a  litigation,, 
with  a  fund  with  respect  to  which  a  dispute  has 
arisen,  it  must  look  at  all  the  circnmstanoes  of  ths 
ease.  In  the  present  instance,  the  party  who 
served  the  notice  war  told,  in  the  month  oT 
Febraaiy,  that  be  had  no  claim,  and  very  good 
reasons  were  suggested  against  the  validity  ot 
his  alleged  claim.  He  was  told  that  unless  he  filef 
his  bill  to  assert  his  claim,  and  thereby  became  a 
litigant,  the  tmstees  would  disregard  the  notice.  Mr. 
Greene  says  there  ia  no  difference  between  a  notice  and 
a  distringas.  Bnt  a  distringas  has  the  effect  of  notice, 
and  is  recognised  by  the  general  orders  of  ths 
court,  and  what  is  the  principle  npon  which  that 
recognition  proceeds  f  First  of  all,  the  writ  of  dis- 
distiingas  is  of  a  formal  kind,  and  can  only  issns 
npon  the  oath  of  a  person  that  be  has  a  right  to  the 
fond.  That  is  much  stronger  than  a  mere  notice,  ilk 
the  judgment  both  of  the  Legislature  and  of  this 
court,  for  it  is  provided  by  the  general  orders  of  tho 
court  that  if  a  man  does  not  file  a  bill  to  assert  his 
title  within  eight  days  after  service  of  the  distringas, 
the  Bank  of  England  is  anthorised  totally  to  disregard 
it.  Applying  that  principle  to  the  present  case, 
it  leads  to  this,  that  the  pit.  is  now  entitled  to  an 
order  that  the  trastees  shall  be  at  liberty  to  act  as  if 
the  deed  were  a  valid  one.  The  order  in  form  will  be, 
that  the  trustees  may  be  at  liberty  until  further  order 
to  deal  wiih  the  income  according  to  the  trusts  of  the 
settlement. 

Solicitors:    for  the    pit.,    Lamb;    for  the    defts.^ 
Rathleighicai. Smart;  Carew. 


Saturday,  Jvly  18. 

Re  Hayes's  Tbusts. 

WiU — Cons(ruc(ion — "  Survieort"  notej/nonymotu  witk 

"olhert." 
Teeialrix  bequeathed  the  iaterett  of  a  fund  to  her 
niece  fur  life,  and  after  her  death  $he  bequeathed 
the  fund  unto  the  three  daughttre  of  her  nieca 
(naming  titam')  m  equal  sharet ;  and  the  declared 
that  m  cate  any  of  them  should  die  without  leaving 
any  lawful  ieiue,  the  ehare  or  tharee  of  her  or 
them  to  dying  ihould  go  to  the"  turvieori"  qf  thent 
in  equal  tharee ;  and  if  but  one,  then  to  lueh  onlf 
one;  but  if  any  or  eithtr  of  them  thould  lea**  emg 
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ehUd  or  children,  then  Uttalrix  gave  the  share  or 
sharet  of  her  or  them  to  dying  unto  htr  or  their 
child  or  children  retpectively  i»  equal  tharet ;  pro- 
vided, that  if  the  three  thould  all  die  without  lawfiil 
iuue  tn  the  li/etime  of  their  mother,  then  the  fund 
thould  go  to  Iter  nitce  abtolutely. 
Two  of  the  daughtert  died  in  the  lifetime  of  the 
tenant  for  life,  and  the  remaiaing  daughter  tttrvived 
and  tea*  unmarritdi 
Beld,  that  the  tkare  of  the  eurmving  daughter,  in  the 
event  of  her  dying  without  itsue,  wat  at  her  abtolule 
diipotal,  and  did  not  pott  to  the  children  of  the  two 
deceased  daughter t, 

Margaret  Uajres,  by  lier  will,  beqaeatbed  as  folloira  : 
— "  I  give  and  beqneath  unto  my  brutlier  Charles 
Hayes,  and  to  my  nephew  the  B«v.  Charles  Boyd  Abdy, 
the  sam  of  3000/.  sterling,  npon  trust  that  tbey  my 
said  trustees,  sod  the  sonrivor  of  them,  his  executors 
«r  administrators,  do  and  shall  lay  out  and  invest  the 
same  in  the  purcliase  of  stock  in  some  of  tlie  public 
funds  of  this  kingdom,  in  their  names,  and  from  time 
to  time  pay  the  dividends,  interest  and  proceeds  arising 
therefrom,  as  the  same  shall  become  due  and  payable, 
onto  my  niece  Maria  Henrietta  Sykes,  for  her  own 
use  and  benefit  during  her  natural  life,  and  her  re- 
ceipts alone,  notwithstxuding  any  coverture,  shall  be 
good  and  sufficient  discharges  to  my  said  trustees  fur 
the  same.  And  from  and  after  the  decease  of  my  said 
niece  Maria  Henrietta  Sykes,  then  ic  trust  for,  and  I 
-do  hereby  give  and  bequeath  the  said  priucipal  stock, 
moneys,  and  all  accumulations  thereof,  unto  and 
amongst  her  three  daoghteis,  Haniet  Sykes,  Mary 
Ann  Sykes  and  Isabella  Sykes,  in  equal  shares 
aud  proportions,  the  dividends  and  interest  of  each 
«bare  of  the  said  Harriet  Sykes,  Mary  Ann  Sykes, 
and  Isabella  Sykes,  to  be  laid  out  and  applied  by  my 
■aid  trustees  in  and  towards  their  maintenance  and 
education  daring  their  respective  minorities.  And  I  do 
hereby  declare  that  in  case  any  or  either  of  them  the  said 
Harriet  Sykes,  Mary  Anne  Sykes  and  Isabella  Sykes, 
shall  depart  this  life  either  before  or  after  she  or  they 
«hall  become  entitled  to  her  or  their  share  or  shares  of 
the  said  principal  stock  moneys,  without  leaving  any 
lawful  issue,  then  the  share  or  shares  of  her  or  them 
«o  dying  shall  go,  and  I  bequeath  tlie  same,  to  the 
survivors  of  them  in  equal  shares,  and  if  but  one,  then 
to  soch  only  one ;  but  if  any  or  either  of  them,  the 
•aid  Harriet  Sykes,  Mary  Ann  Sykes  and  Isabella 
Sykes,  shall  leave  any  child  or  children  at  her  or  their 
deaths  respectively,  then  I  give  and  bequeath  the 
share  or  shares  of  her  or  them  so  dying  unto  her  or 
their  child  or  children  respectively  in  equal  shares  and 
proportions  ;  provided  nevertheless,  and  it  is  my  will 
and  meaning,  that  if  it  shall  happen  that  the  said  Harriet 
Sykes,  Mary  Ann  Sykes  and  Isabella  Sykes  shall  all 
-die  without  lawful  issue  in  the  lifetime  of  their  mother 
the  said  Maria  Henrietta  Sykes,  then  the  said  prin- 
'Cipal  stock,  moneys,  and  accumulations  shall  go,  and  I 
accordingly  bequeath  the  same,  to  her  my  said  niece 
Maria  HenrietU  Sykes,  for  her  own  absolute  use  and 
benefit. 

Testatrix  died  shortly  after  the  date  of  her  will 
Maria  Henrietta  Sykes,  the  tenant  for  life,  died  on 
tb*  15th  March  1862.  Harriet  Sykes,  one  of  the 
danghters,  married  J.  A.  Syxonds,'  and  died  in  the 
lifetime  of  her  mother,  leaving  several  children.  Isa- 
bella Sykes,  another  daughter,  married  Ur.  H.  Gamble, 
and  also  died  iu  the  lifetime  of  her  mother,  leaving 
children.  Maty  Ann  Sykes,  the  third  daughter,  was 
etill  living  and  unmarried. 

The  question  now  was,  whether  the  share  of  Maiy 
Ann  Sykes  in  the  fund  was,  in  the  event  of  ber 
•death  without  issue,  to  go,  under  the  provisions  of  the 
will,  to  the  children  of  her  sisten  who  had  predeceased 
lier,  or  was  at  her  own  absolute  disposal. 
£ird  i^peaied  for  the  petitioners. 


Whately  for  resps.  in  the  same  interest. 
MarlelU  for  Dr.  Gamble,  another  reap.,  cited 

Barlow  \.  Salter,  17  Ves.  479 ;  and 

Holland  i.  Alltopp,  29  Bear.  4*J8 ; 
and  contended  that  the  word  "sarrivors"  mn^  be 
read  as  meaning  "  others."    Any  other  constmetioa 
would  lead  to  most  absurd  consequences. 

Lewin,  for  the  trustees,  ako  contended  that  the  word 
"survivors"  meint  "others."  The  gift  was  not  tea 
class,  but  to  three  persons  named.  The  first  psitaf 
the  limitation  wa«,  "I  hereby  declare  that  in  case  ssy 
oreither  of  them  (naming  the  three  danghters)shall  depart 
this  life  either  before  or  after  she  or  they  shall  become 
entitled  to  her  or  their  share  or  shares,  without  leaving 
any  lawful  issue,  then  the  share  or  shares  of  her  tr 
them  so  dying  sliall  go  to  the  survivors  of  tbem  ia 
equal  shares."  These  words  were  meant  to  apply  to  all 
the  three  daughters,  and  unless  the  word  "  surnvois  * 
be  construed  "  others,"  it  would  be  impassible  for  the 
children  of  the  deceased  daughters  to  take  the  shfre  of 
Mary  Ann,  in  the  event  of  her  death  without  leaving 
issue.  The  testator  had  inserted  two  limitations :  ote 
in  the  event  of  the  death  of  the  daugbiers  without 
leaving  issue  ;  the  other  in  the  event  of  the  danghtets 
leaving  any  child  or  children  at  their  deaths  respectively. 
The  words  were  intended  to  apply  to  Mary  Ann  si 
much  as  to  the  other  daughters.  If  she  wereto  dici 
leaving  children,  the  share  was  intended  to  go  to  tbem  ; 
if  she  were  to  die  without  leaving  children,  the  sbsre 
was  intended  to  go  to  the  chUdren  of  the  otbec 
daughters.    He  cited 

Bmilh  T.  Otbome,  6  H.  L.  Cas.  375  { 

Wilmot  T.  WOmot,  8  Ves.  10. 
Diekinton  contended  that  Mary  Ann  Sykes  took  aa 
absolute  interest.  If  property  be  given  to  A.  for  Uft, 
and  after  A.'s  death  to  the  children  of  A,  with  a  gilt 
over  in  case  of  the  death  of  the  donee,  it  means  deatb 
without  issue  in  the  lifetime  of  the  tenant  for  lift. 
The  testatrix  in  this  case  went  on  to  say  that  if  all 
the  daughters  should  die  without  lawful  issue  in  tbs 
lifetime  of  their  mother,  the  fund  was  to  go  to  bet 
niece,  clearly  showing  that  what  she  had  iu  contempla- 
tion was  Uie  death  of  the  daughters  without  isne 
during  the  lifeUme  of  the  tenant  for  life.  Ha 
referred  to 

Monteilh  r.  NichdUon,  2  Keen,  719  ; 

Bottlton  T.  Beard.  3  De  0.  M.  &  G.  608 ; 

McLachlan  r.  TaiU,  3  L.  T.  Rep.  N.  S.  493 ;  •.«• 
6Jnr.  N.  S.  1269; 

2  Jarm.  on  Wills,  648. 
The  Vicb-Cbakcellob. — ^I  think  the  langnig*  ef 
the  gift  in  favour  of  the  children  here  is  so  dear  and 
distinct  that  they  take  absolutely  under  the  pft  in 
remainder.  Tliere  is  an  absolute  gift  to  the  tbiM 
daughters,  which  is  cut  down  by  the  testatrix  on  lbs 
occurrence  of  certain  events.  Neither  of  tbe  esM* 
cited  has,  I  think,  any  application  to  tbe  present  "t  - 
think  this  lady  is  entitled  to  one-third  of  tbe  tuA 
absolutely. 

It  was  nltimately  ordered  that  one-third  of  tb* 
fund  and  interest  be  carried  over  to  tbe  credit  of  tb* 
matter,  "  tbe  account  of  tbe  share  of  Mary  Ann  Sykta, 
spinster,  with  remainder  to  ber  children,  if  any."  ttwJ* 
directed  that  the  interest  be  paid  to  ber  daring  ber  lib 
or  until  further  order. 

Solicitors:  Jot^h  Aldridge ;  Utwttyn  WgMti 
Whately. 
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V.  0.  WOOD'S  comiT. 

Jtepocted  bf  W.  H.  BEitinn  and  Edwikd  Llots,  Emik-i 
BaiiUt«n-«t-L*ir. 

Thmdasi,  Ju/y  9. 

HOTTEN   v.  AbTHUB. 

Injanelum — Copj/right—BoolattUr'i  cntaJogue. 
A.   boobelkr'i  iaie  catahgtie,  contaming  in   addition 
to  tie  mere  titlet,  ifc.  of  the  bookt,  original  amo- 

tmtioiu  descriptive  of  the    nature  of  the    uorte 

offered  for  sale,  is  a  proper  subject  ofcopgright. 
TTke  court  Kill  therefore  grant  an  injunction  to  reslmin 

Ae  piraey  of  suck  a  catalogue. 

This  was  a  motion  for  an  iojanction  by  the  pit, 
irbo  is  a  dealer  in  old  and  canons  books  in  Picca- 
dilly, to  restrain  the  deft.  Arthnr,  in  the  same  trade, 
fium  selling  or  distributing,  and  the  other  defls.  from 
printing  and  publishing,  a  catalogue  of  the  books  offered 
for  sale  hj  the  deft.  Arthur,  on  the  gronnd  that  the 
deft-'i  catalogns  was  >  piracy  Of  those  from  time  to 
tuna  compiled  by  the  pit. 

It  appeared  that  the  pit  was  in  the  habit  of  pnb- 
labiiig  soccessire  catalogues  of  the  works  he  bad 
«D  hud,  with  notes  and  descriptions  of  such  of  them 
••  were  remarkable  from  their  rarity  or  antiquity, 
these  notes  being  originally  compiled  by  him  and 
eridencing  much  research  and  information.  At  the 
tiioe  of  the  institution  of  the  snit  he  had  poblished 
three  of  such  catalogues,  appearing  as  suocessiTe 
•ditions  of  the  first  compilaition,  all  of  which  were  duly 
catoed  at  Stationers'- hall.  He  was  then  on  the  point 
«f  poblisbing  a  fourth  edition,  when  be  discorered 
that  other  booksellers  in  the  same  way  of  buuneas  as 
kimself,  and  more  especially  the  deft.  Arthur,  were  in 
ths  habit  of  taking  the  notes  and  descriptions  from  his 
catalogue,  and  appending  them  in  their  own  sale 
catalogues  to  the  same  books  in  their  libraries. 

Sir  H.  Cairns,  Q.  C,  and  £.  B.  Lovell,  in  support 
of  the  motion  for  an  injunction,  pointed  out  the  very 
DOmerons  instances  ot  identity  in  the  notes  and  de- 
•criptions  between  the  catalogues,  extending  in  some 
instancaa  to  a  reproduction  in  the  deft.'s  catalogue  of 
CCTors  in  the  earlier  editions  of  that  of  the  pit,  and 
vhich  in  his  fourth  ediiion,  then  in  course  of  publica- 
tioa,  ha  had  corrected.  The  manuscript  of  the  new 
edition  was  put  in  eridence.  They  contended  that  the 
case  depended  only  on  the  question  whether  the 
qoantity  of  matter  pirated  was  sufficient  to  entitle 
the  pit  to  his  injunction ;  and  cited 
Mawman  ▼.  Tegg,  2  Buss.  385. 

Trifp  and  E.  Maenaghten,  for  the  deft.  Arthnr, 
contended,  first,  that  no  injunction  could  be  granted  on 
tlie  form  of  this  suit ;  tho  printers  had  been  made  co- 
dcfta.  improperly.  Secondly,  that  there  could  be  no 
copyright  in  a  catalogue  of  this  sort,  which  was  a 
mere  ephemeral  work.  They  also  alleged,  supporting 
their  argument  by  sereral  affidavits,  that,  in  the 
oirdinary  custom  of  the  trade,  booksellers  were  in  the 
habit  of  copying  each  other's  catalogues.  They  cited 
Samders  r.  Smith,  3  My.  &  Cr.  711 ; 
Sweet  T.  Benning,  11  C.  B.  459. 
Thirdly,  the  injury  to  the  pit.  was  so  stnall  that  this 
court  would  not  grant  the  relief  asked.  The  deft's 
catalogue  was  not  printed  for  sale,  but  for  distribution 
and  by  way  of  adrertisement,  and,  in  fact,  only  ten 
copies  of  it  had  been  sold  at  Is.  Sd.  apiece.  Fourthly, 
BO  sufficient  quantity  of  matter  had  been  taken  to  con- 
atitate  a  piracy ;  citing 

Bramwell  t.  Bolcombe,  3  My.  &  Cr.  737. 

BrisUnoe,  tot  the  other  defls.,  relied  on  the  first 
cbjecUon. 

The  Viob-Cbahcbixob,  without  calling  for  a  reply, 
said  that  he  felt  no  doubt  as  to  the  propriety  of  pro- 
tecting a  work  like  this,  which  was  not  a  mere  dry 
catalggae,  but  full  of  annotations  and  explanations, 


the  materials  for  which  must  have  been  procured  with- 
much  labour  and  diligence.  If  the  pit,  instead  of  un- 
dertaking the  task  himself,  had  employed  an  author  to- 
do  the  work,  there  would  have  been  no  question  as  to 
the  existence  of  his  copyright,  and  it  could  make  no 
difference  to  the  present  case  that  the  pit  was  himself 
the  author.  Then,  as  to  the  amount  of  the  injury,  it 
was  clear  that  the  value  of  these  catalogues  consisted 
not  merely  in  the  sale  price,  but  in  the  amount  of  labour 
that  had  been  expended  in  preparing  them,  and  the  deft 
could  not  be  allowed  to  use  the  pit's  labour  without 
making  him  acme  compensation  for  it  Kor  was  there- 
more  force  in  the  abjection  that  these  catalogues  were 
mere  ephemeral  productions ;  on  the  contrary,  it  was  well 
known  that  persons  who  were  curious  in  such  matters- 
would  buy  such  catalogues.  He  would  take  the  illus- 
tration proposed  by  Mr.  Macnagbten,  that  of  Dr. 
Waagen's  catalognes  of  pictures,  in  which  there  waa 
certainly  a  copyright  in  the  notes  of  the  compiler ;  aor 
would  any  one  employing  another  to  make  a  umilar 
catalogue  of  the  pictures  in  his  private  gallery  have  a 
right,  in  selling  the  pictures,  to  append  to  the  name  of 
each  picture  in  his  sale  catidogue  the  notes  and  illns- 
trations  so  compiled.  Again,  it  had  been  said,  that 
the  piracies  were  committed  upon  the  early  editions, 
which  had  now  gone  out  of  use ;  bat  if  this  were  true 
of  any,  it  would  apply  equally  to  all  oasae ;  and  yet  it 
would  hardly  be  maintained  that  suoh  a  piracy 
might  be  committed  with  impunity  on  an  early 
edition  of  Lord  St.  Leonards'  works.  Ths  whole  case 
rested  on  the  quantity  of  matter  taken,  and  whether 
it  was  a  case  of  fair  abridgment  or  not  Here  the 
deft  failed  on  all  the  ordinary  tests :  a  very  large 
quantity  of  matter  was  alike  in  both  catalogues ;  errora 
in  the  plt.'s  catalogue  had  been  oopied  by  the  deft. ;  some 
alterations  had  been  made  by  the  latter  which  were  most 
clearly  colourable.  The  bona  fides  of  the  deft  might 
have  been  strongly  supported  by  the  production  of  hia 
manuscript,  as  in  a  recent  case  before  him.  That, 
however,  bad  not  been  done ;  he  must  therefore  bold 
the  pit  to  be  entitled  to  the  iojanction  prayed. 
Solicitors  for  pit,  Hanoock  and  Satmdtrt, 

Aug.  I  andi. 

Brahah  v.  Bcstabo. 

Injunetion — Trade-marh. 

The  ieord  *'  Excelsior  "  is  one  in  which  an  exdurive 

right  of  user  as  a  trade-mark  mag  be  obtained. 
It  is  not  neeessarg,  in  order  to  maintain  a  prager  for 

injunction,  that  the  uholt  <lf  a  trade-mark  should 

have  been  imitated. 
Where  the  court  is  of  opinion  that  the  use  of  a  par- 
ticular mark  is  likelg  to  deceive,  it  will  not  require 

evidence  of  actual  deception. 

This  was  a  motion  for  an  injunction  to  restrain  the 
defts.  from  selling  any  sosp  under  the  name  of 
"Excelsior  White  Soft  Sosp,"  or  any  name  similar 
to,  or  only  colourably  diS'ering  from,  that  title,  and 
from  nsing  Isbebi  or  cards  containing  those  or  similar 
words,  or  so  contrived  as  to  represent  or  tend  to  the 
belief  that  the  article  manufactured  and  sold  by  the 
defts.  was  the  pit's  article  of  manufacture. 

The  pits,  were  soap  manufacturets  of  Hatton- 
garden,  and  in  the  course  of  their  business  began,  in 
the  month  of  Dec  1862,  to  make  white  soft  soap, 
for  which  it  was  stated  they  ultimately  succeeded  in 
establishing  a  considerable  trade  in  Manchester  and 
the  surrounding  manufacturing  districts.  The  article 
was  made  and  sold  in  jars  or  casks,  on  which  labels 
were  affixed,  stamped  with  an  ornamental  border  and 
other  devices,  the  words  "  The  Excelsior  White  Soft 
Soap"  being  the  principal  part  of  the  trade-mark> 
which  also  contained  the  names  of  the  pits,  ss  manu- 
facturers of  the  article. 

The  defts.  were  manufacturing  chemists  and  dMl«(» 
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'ID  drysaltery  articles,  in  Manchester,  and  first  resolved, 
in  Feb.  1863,  to  enter  upon  the  manufactare  of  soap, 
and  in  the  following  month  of  March  actually  com- 
■menced  that  mannfactare. 

It  was  stated,  on  the  part  of  the  pits.,  that  the  idea 
of  entering  npon  this  new  course  of  trade  originated  in 
a  conversation  which  took  place  in  the  month  of  May, 
between  an  agent  of  the  pits,  and  the  defts.  The 
latter,  however,  denied  this,  and  stated  that  the  soft 
soap  made  by  them  was  an  article  inferior  to  that  of 
tbe  pits.,  its  superiority  being  the  result  of  their  own 
lesearch  and  chemical  knowledge. 

The  labels  used  by  the  defts.  were  in  these  words : 
"  Bustard  and  Co.,  Excelsior  White  Soft  Soap  Works, 
Collyhurst,  Manchester,"  anu  there  were  some  points  of 
resemblance  between  the  two  Ubels,  thongh  it  seemed 
doubtful  whether  there  was  enough,  per  le,  to 
ebow  an  intent  to  deceive.  The  pits.,  on  discovering 
the.  adoption  by  the  defts.  of  the  word  "  Excelsior," 
complained  to  them  of  tbe  oonrso  pnrsued,  and  sime 
correspondence  took  place  with  a  view  to  the  amicable 
arrangement  of  tbe  question.  Ultimately,  however, 
the  deflt.  stated  their  determination  to  stand  upon  what 
they  considered  to  be  their  legal  right. 

W.  il,  Jamet,  Q.C.  and  E.  CItm-les,  for  the  pits ,  in 
support  of  the  motion,  cited 

Knott  ▼.  Morgan,  2  Keen,  313 ; 

Cro/t  v.  Dog,  7  Beav.  64 ; 

Collini  Company  v.  Brown,  3  K.  &  J.  423. 

Rolt,  Q.C.  and  G.  L.  Kmsell,  for  tbe  defts.,  argned, 
that  tbe  word  **  Excelsior"  had  become  of  snob  common 
use  in  varioos  articles  of  trade,  as  sewing  machines, 
lucifer  matches,  steel  pens,  &e.,  that  there  could  bs  no 
sxclusive  right  to  tbe  use  of  it;  that  in  fact,  like 
"  Extra — Superfine,"  it  was  merely  a  term  used  in 
puffing  goods  to  denote  their  assumed  superior  quality. 
They  nrgisd  further,  that  tbe  word  "  Excelsior"  was  onlya 
part  of  tbe  whole  trade-mark  (on  which  the  pits.'  right 
must  rest),  and  that  upon  the  whole  mark  there  was 
BO  cass  of  imitation  ;  that  the  intention  to  imitate  was 
negatived  by  the  fact  that  the  defts.  inserted  their  own 
name  in  their  labels  in  a  conspicuous  manner,  and  that 
there  was  not  the  least  evidence  that  putchasers  of  the 
article  had  been  deceived.  They  also  contended  that 
the  condnct  of  the  defts.  during  tbs  dispute  bad  been 
{lerfectly  fair. 

(T.  Jf.  James,  Q.C.  replied. 

The  Vicb-Chahcellor  said,  that  he  could  not 
agree  with  the  view  that  the  defts.'  condnct  in  this 
matter  had  been  such  as  the  court  conld  approve.  Ha 
conld  not  but  think  that  they  had  been  induced  to 
make  and  sell  this  article  under  the  title  "  Excelsior  " 
from  finding  tbe  success  of  tbe  pits.  Tbe  pits,  had 
-clearly  been  tbe  first  makers  of  this  white  soft  soap, 
and  to  dUtiagnish  it  by  tbe  name  "  ExceUior."  He  could 
not  bold  that  the  name  merely  described  a  quality,  so 
-that,  like  "  superfine,"  it  had  become  common  property ; 
and  whether  it  were  need  only  as  a  means  of  pufiing 
-the  article  or  not,  was  of  no  importance  in  a  case  where 
the  court  was  applied  to  for  the  purpose  of  preventing 
a  fraud.  As  to  tbe  argument,  that  these  words  were 
only  a  part  of  the  whole  trade-mark,  it  was  clear 
that  the  court  would  prohibit  tbe  nse  of  certain  ugns 
or  marks  which  were  distinctive  in,  though  they  might 
-not  constitute  the  whole  of,  a  trade-mark.  This  was 
done  in  the  case  of  Rodgers  and  Son,  where  the 
use  of  that  name  was  restrained,  though  tbe  pits,  bad 
additional  marks  to  which  they  were  entitled  from 
the  Master  and  Corporation  of  Cutlers :  {Rodgeri  r. 
tiomU,  6  Hare,  325.)  The  order  would  be  to  restrain 
tbe  defts.  from  using  tbe  words,  **  Tbe  Exrelsior  Whits 
Soft  Soap,"  or  any  words  so  contrived  us  to  represent  or 
tend  to  the  belief  that  the  article  made  and  sold  by 
them  was  the  pita.'  article  of  manufacture. 

Solicitor  for  pita.,  J.  Bourdillon ;  for  defts.,  Ed»ard$, 
liOj/lon  and  Jajut*. 


Common  ILatn  <Soucts. 


COXmT  OF  COMMON'  BENCH. 

Beported  by  Disiel  TiinMA/i  Kvans  and  W.  Matd,  Esfra, 
Bairtsten-at-JLaw. 

SnTIMOS    AFTKB  TBDrmr  TBBIf. 
June  20  and  Julg  6. 
WiLUAMS  V.  OWBK. 

Will — Conttruetion  —  Speaking  from  dale  or  fnm 

Ustatoi-'s  death— 1  Vict.  c.  26,  M.  24,  28. 
A  devise  by  a  teatalrix  in  a  wiUran  a$  foliom:— 

"Also  I  giee  htr,   my  said  sister  L.  G.,  all  mf 

Ktaring  apparel,  with  the  use  of  the  house  I  noi* 

live  in,  and  all  its  furniture,  free  of  rent,  during 

her  natural  life.' 
Beld,  that  this  devise  referred  to  the  house  as  oecupM 

by  her  at  the  time  ofnutking  of  the  aiU,  and  not  to 

the  house  as  occupied  at  the  time  of  her  decease. 

Tbi-i  cause  was  tried  before  Bramwell,  B.,  at  Cir- 
narvon  Spring  Assizes :  verdict  for  the  deft.  It  wsi 
an  action  of  ejectment  brought  to  recover  a  house  aad 
premises.  The  pit.  claimed  under  a  will  executed 
about  eighteen  months  before  her  decease  by  ons 
Mary  Ellis.  The  devise  in  tbe  said  will  ran  as 
follows : — "  Also  I  give  her,  my  said  sister  Lowry 
Griffith?,  all  my  wearing  apparel,  with  the  nse  of  the 
house  I  now  live  in,  and  all  its  turuiture,  free  of  rest, 
daring  her  natural  life,  and  also  after  her  death,  1 
give,  devise  and  bequeath  tbe  said  house  and  famitore 
to  my  nephew  John  Roberts,  to  him,  bis  beirs  and 
assigns  for  ever."  Tbe  dale  of  the  will  was  5tb  July  1840, 
and  tbe  tesUtrix  died  in  1-842.  The  will  contained  a  far- 
ther devise  as  follows : — "  Also  I  give,  devise  and  be- 
queath unto  Catherine  Owen,  the  infant  daughter  rf 
Richard  Owen  Mariner,  all  that  ray  bouse  and  premises 
now  occupied  or  held  by  the  said  Richard  Oweo,  uite 
her,  her  heirs  and  assigns  for  over."  The  testator 
occupied  the  bonse  in  dispute  when  the  will  was  mads 
and  down  to  .her  death.  The  pit  claimed  under  s 
mortgage  from  John  Roberta. 

Morgan  lioyd  having  on  a  farmer  day  obtained  a 
mis  calling  on  the  deft,  to  show  cause  why  the  verdict, 
judgment,  and  subsequent  proceedings  should  not  be 
set  aside  and  a  new  trial  bad,  on  the  ground  of  mis- 
direction in  this,  that  tbe  question  left  to  tbe  jniy 
pointed  to  tbe  dale  of  the  testator's  death,  and  not  t» 
the  date  of  the  will, 

MacJniyre  now  showed  cause. — He  referred  to 
The  Wills  Act,  I  Vict.  c.  26,  sa.  24, 28 ; 
Cole  r.  Scott,  I  Mac  &  Gor.  518  ;  16  Sim.  264. 

Morgan  Lloyd  and  V.  Williams  supported  the  role, 
citing 

AU  Souls  College  v.  Codrington,  I  P.  Wms.  597; 
Douglas  v.  Douglas,  Kay,  460 ; 
Bulloch  V.  Burnett,  1  K.  &  J.  315 ; 
Goodland  v.  Burnett,  1  K.  &  J.  341 ;  and 
Cote  V.  Scott,  t(6(  supra. 
Williams,  J.— In  this  case  the  alleged  misdiredioa 
was,  that  tbs  question  left  by  the  judge  to  tbe  J1117 
pointed  to  tbe  date  of  tbe  testator's  death  and  not  t» 
tbe  date  of  tbe  will.     Tbe  first  question  which  arises 
is,  whether  the   direction  was  proper,    by  reason  oc 
the  24tb  section  of  the  Wills  Act,  1  Vict.  c.  26,  by 
which  it  is  enacted  that  every  will  afaall  be  construed 
with  reference  to  the  real  estate  and  personal  estate 
comprised  in  it    It  must,  to  take  effect,  be  taken  as  if 
executed  before  tbe  death  of  tbs  tesUtor,  nnless  a  cos- 
trary  intention  appears  by  tbe  will ;  but,  u  the  de- 
vise in  qaestion  is  of  "  the  house  I  now  live  in,    *■ 
think   the    testator   has    indicated  a  contrary  inten- 
tion within  the  meaning  of   the  class  of  cases  cited 
in  the  course  of  the  argument    The  cases  of  Cols  v. 
Scott,  I  Mac  &  G.  518,  lyid  16  Sim.  264;  DouM 
T.  Douglas,  Kay,   400 ;    BuHook  v.  Bwrmtt,  1  K. 
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[Ex.  Ch. 


■&  J.  SIS;  GoocUad  r.  Burnett,  lb.  341,  folly  | 
<itibR6h  tli«  principles  which  lead  tn  this  eonstrnction 
<f  the  will ;  bat  it  wu  further  urged  in  ahowing  cause 
that  eren  if  Che  direction  was  wrong  in  this  respect  it 
w<a  immaterial,  becanse  the  evidence  as  to  the  state  of 
things  at  the  two  dates  was  identical.  But,  on 
nsdiig  and  considering  the  judge's  notes  at  the  trial, 
we  6sd  oorsdfcs  unable  to  adopt  this  view,  for  we 
think,  baring  reference  to  those  portions  of  the 
trideaee  to  which  the  attention  of  counsel  was  called 
i>T  the  court  in  the  course  of  the  argument,  it  cannot 
properly  be  assnmed  that  the  jurj  would  not  hare 
iinrnd  a  different  rerdict  if  the  question  for  their  con- 
sdsrstion  had  been  the  enjoyment  at  the  date  of  the 
will.  We  therefore  think  the  rale  shoald  be  made 
ahsolute  for  a  new  trial.  Ruk  abiobUt. 


BZCHEaUEa    CHA1IIBEB. 

Bq»ned  by  H.  I.Eion,  Esq.,  Barristcr-at-Law. 

KBBOB  PROM  TUB  EXCHSQUEB. 

Tuesdag,  Dee.  2. 

(Befon  WionTMAH,  Williams,   Willes,  Keatikg 

and  BLACKBtTBD,  JJ.) 

Edwabds  asd  ahothrr  (Assignees,  &c.)  v. 
Gabbikl  asd  otjibrs. 
£a»ing>tqi  Law   Consolidalioa  Act  1849,  lect*.  76 
nd  133 — Petition  for  arraagement — Act  of  bank- 
n^tOf—Notics    <tf  prior    act   of  bankruplcji — 
ExtaUion. 

Zhtgooii  of  a  trader  having  been  taken  tn  execution 
bf  (is  tieriff  under  a  Ji.  fa.  itmed  attheeuitof 
L,*n  tke  6/A  Jnlg,  were  told  by  Ike  sheriff  to  A. 
en  lit  ISM.  /■•  tke  inlerim,  on  the  91k,  A.  had 
reeeivei  notice  tkal  tke  execHlion-debtor  had  filed  a 
relition  for  arrangement  witk  ereditore,  wkieh 
/ttilion  teas  diemieted  on  tke  71k  Aug.  following, 
and  on  tke  same  dag  tke  execution-debtor  was 
t^udiealed  a  bankrupt  on  a  creditor's  petition : 
BeU,  hg  tke  £x.Ck.  (^affirming  Ike  deeition  of  tie 
*».),  «»  aM  action  of  trover  bg  tke  bankrupts 
asngnees  against  A.,  tkal  tke  filing  of  tke  petition 
for  arrangement  became,  bg  relation  back,  an  act 
of  bankruptcg,  from  the  lime  of  tke  filing,  under 
sect.  76,  of  tkeli<f  13  Vict,  c  106,  and  that  the 
■oCtesto  A.  of  tke  filing  oftkepttifionfor  arrange- 
mat  was  notice  of  an  act  of  bankruptcg  witiin  the 
133rd  section  of  tke  same  statute,  and  tkat  Ike 
essences  were  entitled  to  recover  tke  goods,  as  tke 
transaction  was  not  protected  bg  seel.  133  of  the 
Ad. 

This  was  an  action  of  trover,  brooght  by  pits,  as 
<ffiei«l  and  ereditom'  assignees  of  one  Maurice,  a  bank- 
wpt,  against  the  defts.  Gabriel  and  Phillips,  who  were 
the  late  sheriffs  of  the  city  of  London,  and  Roby,  the 
«nation-creditor,  who  purchased  the  goods,  for  an 
•Usged  conrersion  of  certain  goods  iMlonging  to  the 
bankrupt's  estate.  The  declaration  ooniained  a  count 
M  trorer  for  an  alleged  conreraion  of  the  bankrupt's 
(oeds  before  bankruptcy,  and  also  a  count  for  a  con- 
''■nioa  of  the  goods  of  pit*,  as  assignees  after  the 
"nkniptey. 

TIm  deft.  Boby  pleaded  not  guilty  to  the 
*n>ie  declaration,  and  also,  to  the  first  count, 
a  denial  that  the  goods  were  the  goods  of  the 
••"knipt;  and  to  second  count,  a  denial  that 
"s  goods  were  pits.'  goods  as  assignees.  At  the 
»n»l  of  the  action  before  Pollock,  C.  B.,  at  Onildhall, 
the  following  appeared  to  be  the  facta,  either  as  prored 
"  admitted  :— On  29th  May  1860  th«  bankrupt 
**»«,  then  carrying  on  business  as  a  merchant  in 
""•"*>  ••nt  the  goods  in  question  to  the  premises  of 
^0*  Souhgate,  a  packer,  at  London-wall,  to  be  packed 


and  forwarded  to  Odessa.  The  deft.  Roby  having,  oa 
the  26th  June  1860,  recovered  a  judgment  against 
the  bankrupt  in  the  C.  P.  for  932.  I6s.,  debt  and  costs, 
caused  the  goods  in  question  to  be  seized  under  awrit  of 
fi  fa.,  which  was  issued  and  delivered  to  the  other 
defts.,  the  sberifis,  on  the  3rd  July  following,  and  tb* 
goods  being  seized  thereunder  on  the  6th,  Roby 
called  at  Sonthgate's  place,  and  pointed  out  to  th» 
officers  the  goods  in  question  as  Maurice's  goods, 
Thereupon  the  officers  seized  them  and  left  a  man 
in  possession.  On  the  9th  July  Maurice  petitioned 
the  Conrt  of  Bankruptcy  under  sect.  211  of  B.  L. 
C.  A.  1849,  for  arrangement  with  bis  creditors,  which 
petition  was  filed  the  same  day,  and  notice  thereof 
was  also  on  the  same  day  served  on  the  shen&ii  and 
their  officers  to  the  following  effect. 

"In  the  C  P.,  between  A.  J.  Roby,  pit,  and 
S.  S.  Maurice,  deft.  Take  notice  that  the  above- 
named  deft,  has  committed  an  act  of  bankruptcy  by 
filing  a  petition  in  the  Court  of  Bankruptcy,  London, 
for  a  private  arrangement  with  bis  creditors ;  and  I 
further  give  yoa  notice  not  to  sell  or  otherwise  dispose 
of  the  goods  and  chattels  seized  by  yon  under  and  by 
rirtne  of  the  writ  of  fi.  fa.  issned  between  the  par- 
ties. Dated  this  9th  July  1860. — Yours,  &e.,  S. 
Spter,  solicitor  in  the  matter  of  the  said  petition." 
This  petition  was  dismissed  on  7th  Aug.  1860,  and 
Maurice,  on  the  same  day,  was  adjudged  a  banlcmpt 
on  a  petition  for  adjudication  at  the  instance  of  a 
creditor. 

By  sect.  76  of  12  &  IS  Vict  c.  106  (B.  C.  Act 
1849)  it  is  enacted  that  "the  filing  of  a  petitSon 
by  any  trader  for  an  arrangement  between  snch 
trader  and  his  creditors  under  the  provisions  of  this 
Act  with  respect  to  arrangements  between  debtor 
and  creditors  under  the  superintendence  and  control 
of  the  court,  shall  be  acconnted  and  adjndged 
conclusive  evidence '  of  an  act  of  bankruptcy  com- 
mitted by  such  trader  at  the  time  of  filing  such 
petition,  provided  a  petition  for  adjudication  of  bank- 
ruptcy shall  be  filed  against  him  within  two  months 
after  such  petition  for  arrangement  shall  have  been 
dismissed." 

By  sect.  133,  all  payments  really  and  bond  fide 
made  by  any  bankmpt,  or  by  any  person  on  his  behalf, 
before  the  date  of  the  fiat,  or  the  filing  of  a  petition  for 
adjudication,  to  any  creditor  of  snch  bankrupt,  and  all 
contracts,  dealings  and  transactions  by  and  with  any 
bankrupt  really  and  bond  fide  made  and  entered  into 
before  the  date  of  tiie  fiat  or  the  filing  of  such  petition, 
and  all  executions  and  attachments  against  the  good* 
and  chattels  of  any  bankmpt  bond  fide  executed  and 
levied  by  seizure  and  sale  before  the  date  of  the  fiat  or 
the  filing  of  snch  petition,  shall  be  deemed  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy  by  sncU 
bankrapt  committed,  provided  the  peraon  so  dealing 
with,  or  paying  to,  or  being  paid  by  such  bankrupt,  or 
at  whose  suit,  or  on  whose  acootmt,  snch  execution  or 
attachment  shall  have  issued,  had  not  at  the  time  of  so 
executing  or  levying  snch  execntion  or  attachment,  or 
at  the  time  of  making  any  sale  thereunder,  notice  of 
any  prior  act  of  bankng>icg  by  him  committed." 

The  petitioning  creditor's  debt  and  the  other 
requisites  necessary  to  support  the  pits.'  appointment  aa 
assignees  were  admitted,  and  the  action  was  brought 
by  leave  of  the  Court  of  Bankruptcy.  A  verdict  for 
the  pits,  was  directed  on  the  above  facts  by  Pollock, 
C.B.,  and  was  entered  for  them  for  1032.  4f.,  with 
leave  to  the  defts.  to  move  to  set  it  aside  and  enter  it  for 
the  defts. ;  and  a  rule  having  accordingly  been  obtained  l« 
that  effect,  on  the  ground  that  the  notice  of  the  9th 
July  was  not  a  notice  of  an  act  of  bankruptcy,  the 
ooutt  below,  after  argument  bad,  thought  that  it  was, 
and  discharged  the  rule  accordingly:  (see  report 
below,  4  L.  T.  Rep.  N.  S.  308 ;  30  L.  J.  246,  Ex. ;  6 
H.  &  N.  701.)    From  this  deeisioii  the  deft*,  ap- 
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pealed  and  brought  error  to  reverse  the  said  judg- 
iiient. 

Grtu/  (with  him  Barnard),  for  the  apps.,  the  defts. 
— There  was  no  act  of  baokruptcj  at  the  time,  for 
tboagh  the  deft.  Bobj,  the  execniion-creditor,  bad 
notice  of  the  filing  of  the  petition  before  the  sale,  he 
conld  not  tell  whether  or  not  it  would  become  an  act 
of  bankruptcy.  Until  the  petition  was  dismissed 
nobodj  conld  have  notice  of  the  act  of  bankruptcy. 
The  creditor  at  the  time  of  sale  conld  not  have 
notice  of  it  until  that  future  thing  happened, 
without  the  happening  of  which  the  act  of 
bankruptcy  conld  not  take  plaoe.  It  may  be  admitted 
that  nnder  sect.  76  the  filing  of  the  petition 
on  the  9th  July,  became  an  apt  of  bankruptcy  at 
that  date  i:y  relation  back  upon  the  petition  being 
dismissed  on  the  7th  Aug.,  but  at  the  time  of  the 
sale  on  the  I3ih  July,  it  was  lying  m  futuro,  and 
impossible  to  determine  whether  there  would  be  an  act 
of  bankruptcy  or  not ;  it  conld  not  be  affirmed  that  the 
petition  would  be  dismissed,  and  so  at  that  time  he  had 
no  notice.  [Blackbukm,  J. — Why  can  there  not  be 
notice  of  an  act  of  bankruptcy,  although  it  may  be 
contingent?]  It  is  inconsistent  with  the  nature  of 
notice  that  it  should  be  so.  The  statute  may  make 
muytbing  an  act  of  bankruptcy  by  relation  back,  but  it 
does  not  follow  that  in  the  intervening  period  a  creditor 
«aa  have  notice,  as  it  lies  in  futuro.  [WioaniAX,  J. 
— Upon  the  happening  of  the  event  contemplated  by 
the  statute,  the  intermediate  time  is  annihilated.] 
Unlea*  the  eourt  can  say  that  Boby,  the  execution- 
creditor,  had  notice  of  the  prior  act  of  bankruptcy,  the 
•xeention  which  was  duly  executed  by  seizure  and  sale 
is  good  and  must  stand,  being  protected  by  sect.  133. 
[Blackbubv,  J. — Your  argument  is,  that  the  words 
in  the  statute,  "notice  of  any  act  of  bankrupt oy," 
■bonld  be  read  with  the  words  "  on  which  an  adjudica- 
tion might  be  made."]  I  wish  to  distinguish  between 
its  being  an  act  of  bankmptcy  and  the  having  notice. 
They  r«rerred  tosecU.  IS,  38, 133, 211,213, 218,223of 
the  13  &  13  Vict.  c.  106,  and  cited  the  following  casM: 

A'ieieitOH  v.  Gooch,  5  £1.  &  B.  999 ;  35  L.  J. 
137,Q.B.i 

£m  part*  BarrUon,  rt  Laa/ord,  26  L.  J.  30, 
Bank. ;  and  the  judgment  of  Tomer,  L.  J. ; 

Monk  T.  Skarp,  2  H.  &  N. ;  27  L.  J.  92,  Ex. ; 

Jlaiir.LeitA,iT.R.  Ul; 

roUtU  V.   lloppt,  5  C.  B.  236 ;  17  L.  J.,  N.  S., 
76,  0.  P.; 

Copfiendalt  v.  Bridgm,  2  Burr.  814 ; 

Craeii  v.  LauHt,  1  Ex.  335  i  17  L.  J.,  N.  S., 
61,  Ex. 
HtHjiman  and  B.  Jamtt  contra,  for  lesps.  the  pits., 
wer«  not  called  opoo. 

WiOBTMAM,  J.— We  are  all  of  opinion  that  the 
judgment  of  the  Court  of  Ex.  ought  to  be  affirmed. 
The  only  question  is,  whether  the  execution-creditor 
bad  notice  of  a  prior  act  of  bankruptcy  at  the  time  of 
the  execution  being  executed.  The  I33rd  section  of 
12  &  13  Vict,  c  106,  protects  all  executions  against 
the  goods  and  chattels  of  any  bankrupt  bona  fide 
executed  and  levied  by  seizure  and  sale,  notwithstand- 
ing any  prior  act  of  bankmptcy,  provided  the  person  at 
whose  snit  such  execution  shall  have  issued  had  not,  at 
the  time  of  such  execution,  notice  of  any  prior  act  of 
bankruptcy.  In  the  present  case,  the  execution-creditor 
had,  before  the  sale,  received  notice  of  the  filing  of  the 
petition  for  arrangemeiH.  The  question  then  is, 
whether  be  is  to  be  deemed  as  having  received  notice, 
before  the  process  was  executed,  that  the  execution- 
debtor  had  committed  an  act  of  bankruptcy  by  filing 
inch  petition  f  We  are  of  opinion  that  he  is  to  be  so 
considered.  The  76th  section  enacts,  that  the  filing  by 
•  trader  of  a  petition  for  arrangement  "shall  be 
accounted  and  adjudged  conclusive  evidence  of  an  act 
cf  bankmptoy  Gommitted  by  each  trader  at  the  time 


of  filing  such  petition,  provided  a  petition  for 
adjudication  of  banlcruptcy  shall  be  filed  against 
him  within  two  months  after  such  petitioa  for 
arrangement  shall  have  been  dismissed.'  Knr 
by  the  terms  of  the  statute  the  petition  is  a  con- 
closive  act  of  bankruptcy  from  the  time  of  its  being 
filed.  It  seems  to  me  and  to  the  rest  of  the  oonrt 
that  the  effect  of  the  words  of  the  statute  is  to  make  it 
an  act  of  bankmptcy  at  that  time,  and  that,  nndat  the 
circumstances  notice  of  the  filing  of  the  peUtioo  for 
arrangement,  which  the  execation-ereditor  raeaived 
before  the  sale,  was  notice  of  a  prior  act  of  bankmptcy 
within  sect.  133.  It  was  said,  however,  in  aifument 
that  this  could  not  be,  because  it  was  impossible  to  ny 
at  the  time  whether  the  filing  the  petition  would  be  an 
act  of  bankmptcy  or  not,  inasmuch  as  it  was  nneettain 
whether  a  petition  for  adjudication  would  be  filed. 
True  that  it  was  a  contingent  act  of  bankraptcy 
dependent  on  something  thai  might  or  might  not 
thereafter  happen  ;  but  when  once  certain  inddents 
mentioned  in  the  statute, making  it  an  act  of  baakraptcy, 
occurred,  it  become  from  the  filing  of  the  petition  a 
complete  act  of  bankmptcy,  and  of  that  the  execntim- 
creditor  had  notice.  It  seems  to  as  to  fall  within  thi 
very  terms  of,  and  to  fulfil  the  reqnizements  pointed  out 
by,  the  statute.  The  cxeontion-cnditor  had  notioe  of  in 
act  of  bankmptcy,  because  by  the  76th  section  the  Gliig 
of  the  petition  is  conelnsive  evidence  of  an  act  of  bssk- 
raptry  at  the  time  it  was  filed.  When  once  the  adjidi- 
oation  took  place  it  bad  reUtion  back  for  all  parpoSM. 
The  question  depends  upon  the  statute,  and  upon  that 
oar  decision  is  founded,  and  not  upon  the  eases  6UA, 
upon  which  we  do  not  think  anything  tnms.  For 
these  reasons,  therefore,  we  thmk  that  notice  of  tie 
filing  of  the  petitioa  for  arrangement  was  notice  af  a 
prior  act  of  bankruptcy,  and  that  the  assignees  it* 
entitled  to  reoover,  and,  consequently,  that  the  jsdf 
ment  of  the  court  below  must  be  affiirned. 

Williams,  J.— I  think  the  eaaa  of  Sta  1.  IM, 
which  has  besn  referred  to  in  the  argnmeot  befonu, 
certainly  does  not  apply  to  the  present  case. 

Judgwtent  offrmti. 

Attorneys  fortheapps.  (the  defts.) :  for  the  execnti*- 
creditors.  Brown  and  Goodwin,  Finsbury-plaos  i  for 
the  sheriffs,  Tho$.  Price,  Abohnrcb-lane. 

Attorneys  for  the  resps.  (the  pits.),  Spj/er  and  &■, 
Broad-street  buildings. 


OOXTBT  OF  BANKKTTPTCT. 

Seported  bjr  DAvn>  Cato  Uacrax,  Esq.,  Bairtster^rt-Ls*. 

Taudag,  Oct.  13. 

(Before  Mr.  Commissioner  GouLBtrBS.) 

Be  Michael  Welsh. 

AppUoalionfor  bankmpt't  reUate — Sect.  113  B.  If 

C.  A.  1849— *c«.  159  B.  A.  1861. 
The  vexatunu  and/rioolous  defence  of  an  aetion  11  •» 

ground  of  opposition  to  an  application  for  Ike  nUUf 

of  a  bankrupt  under  the  IV21A  teclkm  of  tk»  B.  I-- 

C.  A.  1849. 

The  bankmpt  had  petitioned  in  furtnA  pauperit,  ««ll 
to-day  he  applied  for  bis  release  firom  custody  no^ 
sect.  112  of  the  B.  L.  C.  A.  1849,  which  provides  ttat 
"  whenever  any  bankrupt  is  in  prison  or  in  HUtooy 
nnder  any  process,  attachment,  execution,  commitmrt^ 
or  sentence,  the  court  may,  by  warrant  directed  to  tta 
person  in  whose  costody  he  is  confined,  cause  bim  to  be 
brought  before  it  at  any  sitting,  either  public  or  Pji^J"^ 
&o.,  and  where  any  person  who  has  been  sdjodg» 
bankmpt  and  has  snrrendered  and  obtained  bU  p'O*''' 
tion  from  arrest,  is  in  prison  or  in  custody  for  dsbtst 
the  time  of  obtaining  such  protection,  the  court  agV 
except  in  the  esses  next  hereinafter  mentioned,  «*' 
his  immediate  release,  either  abaolntely  or  npoB  n* 
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■*  it  iball  think  fit ;  proirided  always,  tkat 
tke  eoott  shall  not  order  his  release  vhere  it  shall 
wffttt  by  anj  jadgment,  order,  commitment,  or  sentence 
ui4(r  wliieb  the  baakmpt  is  in  prison  or  in  cnstod;, 
<*  b;  tlie  record  or  entry  of  any  snch  judgment,  order, 
oomitaent,  or  sentence,  and  the  pleadings  or  pro- 
ceadiogi  prerioosly  thereto,  that  he  is  in  prison  or 
in  cnrtody  for  any  debt  contracted  by  fraud  or  breach 
<f  tmt,  or  by  reason  of  any  prosecution  against  him 
iWeby  he  had  been  cotiTioted  of  any  offence,  or  for 
aj  debt  contracted  by  reason  of  any  judgment  in  any 
pmediig  for  breach  of  the  rerenue  laws,  or  in  any 
Mioo  for  breach  of  promise  of  marriage,  seduction, 
oininil  conrersation,  libel,  slander,  assault,  battery, 
lulieloas  arrest,  malicious  trespass,  malicionsly  suing 
oi  a  fiat  in  bankruptcy,  or  malicionsly  filing  or  prose- 
oKiiig  a  petition  for  adjudication  in  bankraptcy :  pro- 
nled  also,  that  such  release  shall  in  nowise  affect  any 
f^  of  the  creditor  at  whose  suit  the  bankrupt  may 
In  in  prison  or  in  custody  against  the  bankmpt,  except 
tb  light  of  detaining  him  in  prison  or  in  custody 
^M  protected  from  imprisonment  by  order  of  the 

MBit. 

Tlie  3rd  rule  of  the  1 59th  section  of  the  Bankmpt 
Act  I8S1  as  to  granting  orders  of  discharge  prorides, 
"If  the  bankrupt  shall  not  be  accused  of  acta 
smating  to  misdemeanor,  or  if  he  shall  have  been 
Mcittd  aiod  acquitted,  but  in  either  case  there  shall 
k  Bade,  or  shall  appear  to  the  court  to  exist,  objection 
l9  the  gnntiog  of  an  immediate  diaoharge,  the  court 
<U1  proceed  to  cogsider  tlie  conduct  of  the  bankrupt 
i(fm  ud  after  adjudication,  and  the  manner  and  cir- 
oatinces  in  and  under  which  his  debts  have  been 
(■xtiKted ;  and  if  the  court  shall  be  of  opinion  that 
lbs  bankrupt  has  carried  on  trade  by  means  of 
^OiiioiB  capital,  or  that  he  could  not  have  had  at 
Un  time  when  any  of  his  debts  were  contracted  any 
"wnabla  or  probable  ground  or  expectation  of  being 
•He  to  pay  the  same,  or  that,  if  a  trader,  he  has, 
*itb  intent  to  conceal  the  true  state  of  bis  affairs, 
*ilfally  omitted  to  keep  proper  books  of  account,  or 
*betber  trader  or  not,  that  his  insolvency  is  attribu- 
t>b!e  to  rash  and  hazaxdous  speculation,  or  nnjnstifi- 
"^  extrsTaganca  in  liring,  or  that  he  has  put  any  of 
u  creditors  to  unnecessary  expense  by  frivolous  or 
^lutioiis  defence  to  any  action  or  suit  to  recover  any 
°<bt  or  money  dne  from  him,  the  court  may  either 
n^  in  order  of  discharge,  or  may  suspend  the  same 
nvs  taking  effect  for  such  time  as  the  court  may 
'''■ok  St,  or  may  grant  an  order  of  discharge  subject 
(9  any  conditiou  or  conditions  tonehing  any  salary, 
I*Ti  ooolnments,  profits,  wages,  earnings,  or  income 
*bidi  may  afterwards  become  dne  to  the  bankrupt, 
*iii  touching  after-acqnired  property  of  the  bankrupt, 
"  Bay  sentence  the  bankmpt  to  be  imprisoned  for  any 
f*')od  of  time  not  exceeding  one  year  from  the  date  of 
^  sentence." 

b%tn  Seed,  for  the  detaining  creditor,  asked  the 
^vt  not  to  exercise  its  discretion  in  granting  to  the 
°ubnpt  bis  immediate  release.  He  contended  that 
°i>  that  had  a  grave  cause  of  complaint  against  the 
•■knpt.  The  facts  were  few.  The  bankmpt  had 
'*'''■>  premises  of  the  creditor,  and  was  unable  to  pay 
^  renL  The  landlord  naturally  desired  to  regain 
P<*Wsion,  and  the  bankmpt  had  no  reason  to  withhold 
I'*awion,  inasmuch  as  he  had  ceased  to  occupy  them, 
J^  oevcrtbeless  he  had  the  dishonesty  to  retain  the 
*?  until  he  had  obtained  from  the  landlord  a  loan  of 
'I'''  Far  that  loan  and  the  rent  a  promissory  note  was 
{f^  upon  which  an  action  was  subsequently  brought 
^iaat  the  bankmpt,  who  aggravated  his  previous 
^J^Msty  by  defending  the  action  and  putting  the 
'■'Isid  to  301.  expense.  Being  arrested  for  debt  and 
^"'•i  he  filed  a  petition  as  a  pauper,  and  now  asked 
'"  b  nlease.  The  learned  counsel  could  conceive  no 
^'■''r  wrong    which   one    man   could    inflict    upon 


another,  than  that  whioh  characterised  the  whole  of 
this  bankrapt's  conduct. 

Oct.  15. — Mr.  Commissioner  GoDLBintx  said: — 
This  case  renders  it  necessary  to  consider  whether  the 
legislative  offences  ought  not  to  be  reserved  till  the  tim« 
when  the  Legislature  says  they  are  to  be  taken  notica 
of.  Are  such  offences  as  these,  or  are  they  not,  to  be 
brought  forward  in  the  first  instance  upon  application* 
for  release,  when  they  are  omitted  from  the  category 
of  offences  enumerated  in  the  1  I2th  section,  upon  proof 
of  any  one  of  which  the  court  is  disabled  from  granting 
a  release  ?  It  is  trae  that  the  Act  invests  the  court 
with  a  discretion  to  withhold  the  release  under  certain 
cirenmstances,  and  there  might  be  atrocious  oases  of 
fraud  that  might  justify  the  commissioner  in  withholding 
a  release;  but  this  is  not  one  of  them.  The  vexations 
defence  of  an  action  is  a  ground  of  opposition  when  the 
proper  time  comes,  that  is,  upon  an  application  for  the 
order  of  discharge.  The  learned  counsel,  in  urging  this 
ground  of  objection,  has  occupied  a  great  deal  of  time, 
as  it  appears  to  m^  nnneoessarlly,  althongh  his  qbser- 
vations  will  be  of  consequence  hereafter.  The  Leg^ 
latnre  says,  in  the  lS9th  section,  that  when  the 
bankmpt  appliea  for  his  order  of  discharge,  the 
frivolous  or  vexations  defence  of  an  action  shall 
be  a  ground  of  opposition,  and  if  then  proved 
to  the  satisfaction  of  the  commissioner,  he  is  authorised 
to  visit  it  in  the  manner  there  indicateil.  The  learned 
counsel  knew  that  as  well  as  he  did,  and  that  this 
objection  was  entirely  ont  of  plaee.  The  object  of 
the  Act  was  to  release  a  man  from  custody  so  as  to 
enable  him  to  assist  in  the  winding-up  of  his  affairs. 
In  this  case  certainly  the  object  was  somewhat  futile, 
because  they  bad  been  already  attended  to  by  the 
official  solicitor.  It  is  trae  that  the  commissioner  be* 
a  discretion  in  considering  these  applications ;  but  that 
does  not  refer  to  cases  of  this  kind.  If  the  statutory 
grounds  of  opposition  to  the  order  of  dischsrge  were 
permitted  to  be  urged  and  entertained  at  this  stage  ot 
the  proceedings,  it  would  lead  to  endless  confusion,  and 
the  bankmpt  would  be  twice  punished  for  the  same 
offence— first,  by  the  exercise  of  the  discre^on  of  the 
commissioner  under  this  clause,  and  the  next  under  the 
enactment  of  the  1 59th  section.  The  man  may  be 
a  worthless  character,  but  he  must  not  be  twice 
punished  fdr  the  same  offence.  The  learned  counsel,  if 
on  the  other  side,  would  urge  that  principle  as  strongly 
as  anybody.  The  proper  time  to  urge  this  offence  is 
when  application  is  made  for  the  order  of  discharge. 
The  bankrapt's  release  must  therefore  be  ordered. 

Afplioation  granted, 

Oct.  10  and  15. 
(Before  Mr.  Commisnoner  Fane.)  . 
Re  Thoxas  Jobksox. 
Ba«htg>t  in  emtody— Application  for-  releate—Secf. 

112  of  the  Banirupt  ioto  Cmtolidation  Aa  1849. 
ffeW  (per  ComnuMioner  Fane),  that  the  vexatioue  de- 
fence of  an  action  i»  a  ground  of  oppoiition  to  on 
application  for  the  rdeau  of  a  hanhrupt  vnder 
lect.  112  of  12  i  13  Vict,  c  106  : 
Held  {per  Cornmiisioner  Ooulbum),  that  tie  vexatiout 
defence  of  m  action  is  no  ground  of  oppoiition  at 
that  elage  of  the  proceeding!. 
This  bankrupt,  a  solicitor,  was  in  custody  at  the 
suit  of  his  own  clerk,  and  upon  a  former  day  he  applied 
to  be  released  under  the  1 12th  section  of  the  Bank- 
rapt  Law  Consolidation  Act  1849,  when  he  was  op- 
posed by  Doiese  for  an  alleged  vexations  defence  of  an 
acUon,  and  adjudged  by  Mr.  Commissioner  Fane  to 
be  imprisoned  for  three  months,  before  any  freah  ap- 
plication would  be  entertained  for  his  release. 

Upon  a  subsequent  day  ilfaerae  applied  for  a  day  to 
be  named  upon  which  the  bankrupt  might  renew  the 
application  upon  an  affidavit  that  the  bajUoupt  wu 
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taken  \>j  surprise,  and  therefore  unprepared  to  rebut 
the  cbaige  of  a  vexatioua  defence,  and  showing  that 
part  of  the  alleged  debt  was  discharged  b/  the  Insol- 
vent Act,  and  that  be  had  a  good  defence  to  the  action 
had  be  been  able  to  appear  before  the  arbitration  to 
«hicb  it  was  referred  bjr  the  court. 

Mr.  Commisaioner  Fame,  after  inquiring  what  dajr 
the  prerions  application  was  made,  referred  to  his 
notes  and  intimated  that  he' then  decided  that,  as  the 
bankrupt  had  been  guilt;  of  a  most  vexaliaos  defence 
of  an  action,  he  had  recorded  that  his  application  for  a 
release  shoojd  not  be  renewed  until  be  bad  been  three 
months  in  custody. 

Maerat  said  he  was  prepared  to  show  that  that 
decision  was  not  justiHed  by  the  facts,  and  to  argue 
that  it  was  contrary  to  law. 

Mr.  Commitsianer  Fakk  intimated  tbat,baTiog  once 
decided,  he  wonld  not  again  entertain  the  case,  and  if 
he  was  wrong  in  law  tiierewas  an  appeal. 

ChidUy  then  applied  to  Mr,  Gomnuadoner  Goulbum 
for  the  release  of  the  bankrupt. 

Jhwt  again  opposed  the  application,  intimatiog  that 
on  the  19tli  Aug.  a  similar  application  had  been  made 
to  Commissioner  Fane,  who  had  then  decided  that  as 
the  bankrupt  bad  vexationsly  defended  an  action,  he 
would  not  entertain  a  renewed  application  for  bis  release 
until  be  had  been  three  montlis  in  custody. 

Mr.  Commissioner  Goi'UtcRii  wished  to  know 
■boot  this  limitation  of  time.  Wonld  counsel  refer 
him  to  any  portion  of  the  Act  justi^ing  that  decision? 
He  was  not  aware  of  any  power  to  say  that  a  bankrupt 
should  not  be  released  for  three  months.  There  was 
certainly  a  discretionary  power,  and  a  commissioner 
might  unpose  conditions,  and  one  of  them  might  be 
that  he  should  continue  in  prison  for  three  months. 

CUdl^  said  that  wu  not  the  practice  of  the  court. 

Mr.  Commissioner  Qoulbvbh  said,  it  oonid  not  be 
intended  that  one  commissioner  should  renew  tlie 
decisions  of  another. 

Chidkg  obserred,  that  if  a  habtat  was  refiised  in 
one  coort  in  Westminster-hall  it  was  the  priTilege  of 
a  prisoner  t<^go  into  another.  But  they  need  not  go 
into  these  principles.  It  wsa  %  very  remarkable  cir- 
eiunstanee  that  one  of  the  reasons  upon  which  Mr. 
Commissioner  Fane  acted,  namely,  the  rexatioua 
defence,  was  not  enumerated  in  the  112th  section  as  a 
ground  of  opposition.  Bat  if  it  were  it  was  not  made 
out  against  him  by  reason  of  his  being  compelled  to  be 
in  one  court  when  the  judgment  was  obtained  against 
him  in  another.  Tbere  was  no  reason,  he  submitted, 
why  becanse  one  acting  commissioner  refused  to  release 
a  bankrupt  in  August  that  he  should  not  be  able  to 
apply  to  another  in  October. 

Mr.  Commissioner  Goolburn  intimated  that  an 
application  must  be  msde  to  Commissioner  Fane,  as 
the  case  properly  belonged  to  his  court,  and  if  he  bad 
no  objection  he  would  entertain  the  application. 

Oct.  10. — Chidley  produced  a  letter  from  Mr.  Com- 
missioner Fane,  requesting  Mr.  Commissioner  Goulbum 
to  bear  and  determine  the  motion,  whereupon  bis 
Honour  fixed  it  for  the  Uth  Oct.  On  this  day  the 
motion  for  release  of  the  bankrupt  out  of  custody  was 
renewed  by  ChidUg  (solicitor). 

Lowt,  for  the  detaining  creditor,  urged  that  Hr. 
Commissioner  Fane  had  determined  the  question,  and 
it  ought  to  be  remitted  to  him. 

Mr.  Commissioner  Gouluurm  overruled  that  objec- 
tion, and  said   he  should    entertain    the    appUcatio 
and  go  into  the  case  on  its  merits. 

/>oiiisetfaen  urged -that  the  bankrupt  having  been 
sued  in  an  action  for  work  and  labour  and  money 
advanced,  entered  appearance  and  pleaded  never 
indebted,  but  shortly  before  the  day  of  trial  had 
applied  to  a  judge  at  chambers,  who  had  (under  the 
C.  L,  P.  A.)  referred  the  action  to  the  master,  who 
made  an  appointment  to  proceed,  which  the  bankrupt 


did  not  attend,  and  the  master  reported  in  favour  of° 
the  plt-'s  claim,  and  his  cests  were  taxed  at  29t 

CAiV/ey,  in  reply,  was  stopped  by 

Mr.  Commissioner  Goulburh,  who  said  be  did' 
not  think  that  it  could  be  urged  that  the  caas  amounted 
to  a  vexatious  defence  under  any  circnmetances,  but 
even  if  it  did  that  was  not  one  of  the  gronnda  men- 
tioned in  the  1 1 2tb  section  of  the  Consolidation  Act 
1849,  and  he  should  therefore  order  the  immediate 
release  of  the  bankrupt.  

Tufdojf,  Oct.  20. 

(Befoi*  ilr.  Commissiuner  Goui.BUltK.) 

Rt  Jacobs. 

Application/or  rtUoit— Sect.  n2B.L.C.A.  1849— 

OiipotUion — Breaoh  of  trutU 
Debt  contracted  by  a  breach  of  trtat  fvrmt  w> 
grouad  of  opponlion  to  a  rtleat  wiiir  tecL  112 
of  the  Cutuolidation  Act  o/1849,  imlasf  it  apptarei 
upon  the  foot  of  <ls  proceeding;  or  upon  lie- 
record. 
Parol  evidence  of  the  offence  madmieiiiU. 

This  bankrupt  applied  for  his  release  from  custody 
under  the  112th  section  of  ths  B.  L.  C.  A.  1849. 

Boherttoa  Griffitht  opposed  the  application,  upon 
the  ground  that  the  debt  was  contracted  by  means 
of  a  breaoh  of  trust.  He  urged  this  objsction  aa 
behalf  of  Mr.  Spiers,  an  attorney)  whose  clerk  Jsoobs 
was.  The  latter  had  received  a  sum  of  35/.  for  bis 
employer,  and  had  appropriated  it  to  bis  own  pnrpOMi, 

Mr.  Commissioner  GouiaukM  inquired  whether  it 
appeared,  upon  tlie  face  of  the  prooeedings,  that  the 
debt  was  contracted  by  means  of  a  breach  of  trust? 
He  drew  attention  to  the  words  of  the  1 12tb  section : 
"  Provided  always,  that  the  court  shall  not  ordw 
such  release  where  it  shall  appear  by  any  judgment, 
order,  commitment,  or  sentence  under  which  the  bailt- 
rupt  is  in  prison  or  in  custody,  or  by  the  record  or 
entry  of  sny  such  judgment  order,  commitment,  or 
sentence,  ami  the  pleadings  er  proceedings  previously 
thereto,  that  be  is  in  prison  or  in  custody  for  any  debt 
contracted  by  fraud  or  breach  of  trust,"  &c. 

R.  Griffith*  said  be  would  put  Mr.  Spiers  in  tbe 
vritness-box,  and  support  the  judgment  by  mi  wee 
testimony. 

NichoUon,  for  tbe  bankrupt,  intimated  that  he  was 
arrested  on  a  warrant  of  attorney,  and  not  as  repre- 
sented. 

Griffith*  cited  the  case  of  Archibald  Logan,  ss  one 
in  whioli  parol  evidence  was  allowed  to  be  given  as  to- 
the  mode  in  which  the  detaining  creditor's  debt  wss 
contracted.  That  the  debt  in  that  case  was  contracted- 
by  fraud  could  not  appear  on  the  face  of  tbe  procsed- 
ings,  but  it  was  proved  by  parol  evidence. 

Mr.  Commiasioner  GouuiUKH  said  he  did  not 
determine  tbe  case  of  Loyan  as  coming  within  the  Act 
oi  Parliament,  bnt  as  a  case  so  outrageous  that  it  miist 
be  dealt  with  under  the  discretion  of  the  court. 

NidioUon  submitted  that  this  was  not  tbe  time  fsr- 
entering  upon  questions  of  conduct. 

Mr.  CommiasioBer  Gouuiurh  thought  they  bsd- 
nothing  to  do  with  conduct  at  thst  stage  of  the  {ro- 
ceedings.  He  doubted  whether  he  was  regular  in  going 
into  the  facts  in  the  case  referred  to,  because  if  he  did 
it  in  one  case  he  ought  to  do  it  in  all. 

Griffith*  observed,  that  inasmuch  as  a  breach  of  trust 
was  omitted  as  a  ground  of  opposition  to  the  order  of 
discharge,  if  the  conrt  did  not  entertain  it  at  this  stage 
that  offence  would  not  be  punisbable  under  this  Act  of 
Parliament. 

Mr.  Commissioner  Goulbdbs  said : — This  wss  net 
a  case  within  the  Act  of  Parliament.  If  he  wu  to 
enter  into  a  viti  voce  examiuatiou  as  to  conduct  st  this 
stage  of  the  proceedings,  he  should  be  dung  thst  which 
the  law  told  him  be  ought  not  to  do.  In  the  IMlh 
I  section  of  the  reccnlAot,  it  was  said  that^  inthegiwt* 
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liog  of  ao  order  af  diioharge,  the  court  shall  proceed  to 
«oaaid«r  the  oondact  of  the  buikrapt  before  iiad  after 
adjudication,  and  the  manner  and  oircunutancea  in  and 
ooder  which  his  debts  hare  been  oontracted.  Thej 
•ttn  not  to  do  that  in  the  first  instance,  althoDgh  they 
were  eonetantlj  reqaired  to  do  it.  The  112th  section 
did  net  sa/  a  bankriipt's  release  was  to  be  refused  when 
be  wu  said  to  be  gailtj  of  fraud,  but  when  it  sbonid 
appear  bj  anj  judgment  order,  commitment,  or  aen- 
teoce  under  which  the  bankmpt  was  detained,  or  by  the 
nootd  or  entry  of  any  snch  judgment,  Sec,  and  the 
pleadings  or  proceedings  prerionily  thereto.  By  none 
«  than  was  this  offence  made  to  appear.  It  could 
eoly  be  made  to  appear  by  proof  aliunde.  The  case 
isferted  to  by  the  learned  counsel  was  quite  out  of  the 
etdinary  eonraa,  and  was  so  outrageous  and  grossly 
fnndulent  that  the  court  was  asked  to  exercise  its 
diicretiou  under  the  word  "  may "  in  the  section  re- 
"tmni  to.  Bnt  these  cases  were  very  rare,  and  the  ex- 
esption  prored  the  nie.  In  this  case  the  detaining 
enditor  had  himself  made  the  ease  a  mere  debt,  and 
if  they  let  in  evidence  under  the  discretion  of  the  court 
ii  this  case  they  must  do  it  in  erery  case,  which  would 
'Cmnme  much  time,  and  would  be,  in  his  opinion,  cootra- 
"Xaing  the  intention  of  the  Act  of  Parliament.  He  wonld 
ilhstrate  the  oonseqnraces  of  an  opposite  practice  by 
the  case  of  Johnson,  a  solicitor,  before  Mr.  Gom- 
missiotter  Fane.  His  release  wai  opposed  by  his 
dark,  who  had  brought  an  action  and  arrested  him 
en  a  contested  claim.  Mr.  Fane  did  entertain  an 
opposition  to  the  application  for  a  release  under  the 
lltth  section,  upon  tb?  ground  of  a  vexations  defence 
'tf  enaction,  and  the  consequence  was,  the  man  was 
pntidied  by  being  kept  two  months  in  onstody.  Now 
that  same  bankrupt  wonld  come  up  again  for  his 
erder  of  discharge  under  the  159th  section,  when  he 
would  be  arraigned  a  second  time  for  the  same  offence. 
That  WIS  contrary  to  a  well-known  maxim  of  the  l«w, 
aoM  deitl  bis  veaari  pro  und  et  edden  eet>u&.  To 
lunish  a  man  twice  for  the  same  offence  was  contrary  to 
■n  our  notions  of  right,  and  he  would  not  sanction  the 
fnctice.  The  release  of  the  bankrupt  waa  giren  with 
a  different  Tiew,  namely  for  the  benefit  of  his  creditors. 
That  was  the  principle,  bnt  it  had  been  deriatad  from 
'ia  practice,  bnt  he  would  not  encourage  the  practice. 
The  bankrupt's  release  would  be  ordered. 

ApflieatUm  grmted^Bekau  ordtred. 

Re  JoHX  Turn. 
PtlitUm —  IFrong  Hamf. 
•  IPbre  a  pelUim  Mat  beem  JBed  wilM  a  wrong  itamp, 
and  lit  error  diteottertd  before  aagMng  hat  been 
done,  the  court  toiU  ditmiit  it  and  give  {save  to  file 


Wim  tknmgh  miitake  or  iaadvertenee  a  wrong  elamp 

bee  been  mtd,  tke  oovrt  wiU  aUow  Jbr  the  epmlt 

itemp, 

CUdUf  applied  upon  the  following  affidavit  of  the 
'  baakrapt  for  the  diamisaa)  of  bis  petition  and  leave  to 
tlsafrash  petition: — 

"I,  the  abova-named  John  FUnn,  the  petitioner 
■oMd  in  the  said  petition,  make  oath  and  say  as 


'  1.  That  I  thii  day  presented  a  petition  for  adjndi- 

ioa  of  bankraptcy  against  myaelf,  upon  which  a 
Mamp  af  one  pound  ia  impreaaed. 

*S.  That  at  the  time  I  so  presented  my  said  petition 
I  belitvsd  that  my  debts  did  not  amount  in  the  whole 
to  the  sum  of  thne  hundred  pounds,  bat  since  the  said 
fS^m  was  presented  I  have  discovered  that  my  debts 
oawd  three  hundred  pounds,  I  having  inadvertently 
'■■■tted  one  creditor  for  sixty-eight  pannd<  in  Uie  list 
*■  enditon  I  had  prepared. 

*3.  That  nothing  has  been  done  nnder  tlie  said 
,  and  I  have  prepared  and  am  ready  to  present 


another  petition  on  a  five-pound  stamp,  if  this  court 
be  pleased  to  permit  me  to  do  so. 

"  Sworn  and  signed,        John  Fuhn." 

Mr.  Commissioner  Goulburn  said  the  first  stage  was 
to  dismiss  the  first  petition  ;  the  next  stage  was  to 
file  another  properly  stamped ;  and  the  last  is  to  get 
the  I/,  stamp  allowed.  He  thonght  there  should  be 
an  affidavit  as  to  how  the  error  was  discovered. 

The  following  affidavit  waa  thereupon  prepared  and 
filed:— 

"  In  the  Conrt  of  Bankrupt^. 

'-'In  the  matter  of  a  petiiion  (or  adjudication  of 
bankruptcy  presented  by  John  Flinn. 

**  S.  C,  of        ,  gentleman,  malu  oath  and  say : — 

"  1.  That  I  attested  and  filed  a  petiiion  by  the  said 
John  Flinn,  upon  which  was  impressed  a  stamp  of  the 
valne  of  one  pound. 

"2.  That  after  so  filing  that  petition  I  perused  the 
rongh  list  of  creditors  prepared  by  the  bankrupt,  and 
while  discnasing  the  particulars  of  the  same,  with  the 
view  of  preparing  the  schedule  required  by  the  Bank- 
ruptcy Act  1861,'  s.  93,  I  discovered  that  the  aaid 
John  Flinn  had  omitted  to  insert  the  name  of  a  credi- 
tor for  sixty-eight  pounds,  which  when  added  to  the 
list  already  prepared,  made  the  debts  amount  (o  mors 
than  three  hundred  pounds. 

"  Sworn  at,  &c,  before  me,  See.,  at,  &c 

"S.  C." 

The  ComnasioNEB  tlien  made  orders  respectively 
for  the  dismissal  of  the  first  petition,  the  filing  of  ano- 
ther with  the  proper  stamp,  and  for  the  allowanoe  of 
the  spoilt  stamp. 

[iVoCe.— See  Dor.  and  Mao.  Bank.  Praet.  67.] 

Re  EuoBNB  Vaorbr. 
Bankrupt    u>    caetodg — Application  for    releate — 

Sect.  112  B.  L.  C.  A.  \U9— Petition  infvrmd 

pauperis — Imufficient  deteription. 
Where  a  bankrupt t  description  in  hit  petitinn  it  m- 

luffiaent   iy  the  omittion  of  namet  wider  which 

he  hae  contracted  debts  and  rttideneet,  hit  applicw 

lion  for  a  release  from  cuttodg  will  be  reused. 

Thia  bankrupt  applied  for  his  release  from  custody 
under  sect.  112  of  the  Consolidation  Act  1849. 

Bowse  opposed  for  the  detaining  creditor,  and 
stated  that  this  bankrupt  had  come  before  Mr.  Com- 
missioner Fane  on  a  former  day,  the  7th  Sept.,  when 
his  release  was  refused  for  misdescription,  with  per- 
mission to  come  up  again  upon  paying  the  ooata  of  the 
day. 

Mr.  Oommiaaioner  Qodlsvbn  suggested,  whether 
the  proper  course,  under  such  oircamstances,  was  not 
to  dismiss  the  petition  ? 

Dowse  said  that,  as  the  petition  was  >.■  forma 
patgteris,  the  bankrupt  would  again  appear  at  the 
public  expense. 

Mr.  Commisawner  Ooclbubn  inquired,  bow  many 
residences  he  had  omitted  ? 

Dowse. — Since  he  last  appeared  he  has  added  to  hie 
description  several  reaideneee  and  places  in  which  he 
has  traded ;  bnt  he  had  still  omitted  the  name  of 
Lecrenx  and  Co.,  and  it  waa  npon  that  point  that  he 
raised  the  objection. 

Mr.  Commiasiouer  Qovlbvkx  thought  that  a  pauper 
ought  not  to  be  discharged  if  he  omitted  iu  his 
description  any  names  nnder  which  be  had  oontracted 
debts,  or  any  resideucae. 

Evidence  vivd  vooe  waa  then  tendered  to  the  effect, 
that  in  May  laat  the  bankrupt  had  given  an  order  for 
some  zinc  plates  in  the  name  of  Lacreux  and  Co.,  aa 
the  firm  to  whish  they  were  to  be  sent.  That  name 
did  not  appear  in  the  deacription. 

The  bmknipt's  debts  (in  reply  to  the  Commissiooer) 
were  stated  to  amount  to  21(M. 

Mr.  Commissioner  GoDLBunn  said,  it  was  clear  a 
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binkrapt  could  not  be  discharged  onleu  be  gave  all 
bis  nunes  and  plnces  of  business.  A  man  who  came 
np  to  be  discharged  from  sacb  an  amount  of  debt  should 
aet  oat  in  his  description  every  name  bj  which  he  had 
been  known,  and  ever;  place  of  residence.  His  release 
inut  be  refused. 

Donee  asked  that  it  might  b«  refused  with  costs,  as 
Mr.  Commissioner  Fane  had  dona. 

Mr.  Commissioner  Goulburn  donbtad  whether  costs 
conld  be  giren  against  a  pauper.  .;^ 

Douae  urged  the  example  of  Commissioner  Fane. 

Mr.  Commissioner  Goclbubv  declined  to  make  an 
«Tder  on  a  paoper  to  pay  coats. 

Application  rtfmed. 

Tiu$dag,  Oct.  13. 

(Before  Ur.  Commissioner  GouLBintN.) 

Se  Anox. 

JVoa-aUeadonce    of  witness — Perampfoiy  summont — 

Sect  120  B.  L.  C.  A.  1849. 

Where,  afUir  adjudioalioH,  any  pereon  it  mupeeltd 

o/ having  properig  of  the  baninqit  m  Aupotiesfioa, 

or  eapabie  of  giving  iafonaation  concerning  the 

person,  trade,  aealingt,  or  eetalt  of  Om  hanirtpt, 

or  eonetmiag  ang  act  of  bankngiteg  committed  by 

Mm,  or  ang  information  mattrial  to  the  ftUl  die- 

ehnre  of  hie  dealiagi,  he  mag  be  tuamoned  to 

attend  the  court  for  examination. 

Whtre  a  toilnai,  after  having  been  duif  tammoned,  doe$ 

not  attend,  the  court  will  i$tu»  a  peremptory  summons. 

Bagleg  applied  for  the  issne  of  a  peremptory  snm- 

inons  to  compel  the  attendance  of  a  witness  named 

Warbnrton,  a  manufacturer  at  Leicester,  who  had  300^ 

worth  of  the  bankrupt's  goods  in  his  possession,  and 

who    had   giren   an  unsatisfactory    account.      This 

IcentlemaQ  had  been  summoned  and  did  not  attend. 

Under  these  circumstances  there  were  two  cooraes  that 

might  ha  pursued  :  the  court  might  issue  a  warrant  to 

arrest  the  person  whose  attendance  was  reqnired,  and 

bring  him  to  the  court  in  custody  of  the  officer,  or  it 

might  issne  a  peremptory  summons. 

Mr.  Commissioner  Goulbubh. — Take  a  peremptory 
anmmons,  and  if  this  pei'son  does  not  attend,  a  warrant 
iriM  issne.  ___      Order  accordinglg. 

Re  Hall. 

Judgment-dditor  summons — Service. 

Where  temioe  of  summons   cannot  6s  ejected,  the 

court  mag  order  notice  in  the  London  Gazette. 

Braham  (attorney)  applied  to  the  conrt  for  an  order 
to  advertise  the  snmmons,  as  the  debtor  was  keeping 
ont  of  the  wsy,  under  sect.  81  of  the  Bankrupt  Act 
1861,  which  enacts,  "  If  service  of  the  snmmons  be  not 
effected,  and  the  conrt  is  satisfied  that  the  debtor  is 
keeping  ont  of  the  way  to  aroid  service,  it  may  order 
that  one  or  more  notices  be  inserted  in  the  London 
Gatttle  and  in  one  or  more  newspapers  published  in  the 
district  in  which  is  the  debtor's  usnsl  or  last  known  place 
of  abode,  requiring  him  to  appear  on  a  day  named,  being 
not  less  than  fourteen  days  after  the  publication  of  the 
first  notice."  He  read  an  affidavit  of  the  circumstances 
under  which  repeated  attempts  to  serve  the  judgment- 
aommona  on  tlis  debtor  James  Hall  had  proved  on- 
anccessful. 

Hr.  Commissioner  Goulburk  directed  the  insertion 
of  an  advertisement  in  the  London  Gazelle,  the  TYmes 
and  the  Daily  Telegraph,  but  observed,  if  the  object  of 
the  snmmons  was  to  make  the  dtbtor  a  bankrupt,  why 
not  do  it  opon  the  ground  of  the  debtor  absenting  him- 
aalf  from  his  dwelling-house  with  intent,  &c  The 
oonrse  proposed  wss  going  a  long  way  abont. 

Brakam  aaid  he  would  consider  the  snggsstion. 
The  course  he  had  adopted  would  delay  them  oertwnly 
loortaen  days.  Order  aecordingly. 


NEWCASTLE  DISTRICT  COURT. 
(Before  Mr.  Commbisioner  Abbabalu) 

Se  J.  J.A^ID  J.  R.  BLAaBORK. 

Refusal  ofotrtffieale—Jliitdameanor—Sectt.  159  cutt 

221 — Prosecution  directed. 
Circumitancet  under  which  a  trader  was  held  to  6e- 

guiltg  of  o_ffencet  under  eecl.  1S9,  and  eertifieale 

refuted. 
Circumstanca    under  whiiA  the  eourt  wHt  dirtet  a 

proeecution  under  sect,  221. 

This  was  a  certificate  meeting. 

£rA<on(solicitar)  appeared  for  the  aasignaea. 

Ilarle  for  the  opposing  creditor. 

3lorji  for  the  bankmpt. 

The  facts  of  Uta  case  are  fully  ast  out  in  th«  fol- 
lowing 

JUDOMnrr. 

Mr.  Commissioner  Abbahau. — This  is  a  case  of  a» 
much  importance  tbat  I  feel  it  my  duty  to  go  at  con- 
siderable length  into  it.  John  Jamea  Blagbnm  and 
Robert  Blagbum  the  elder  petitioned  this  court,  and 
were  adjudicated  bankrupts  on  the  12th  March  laat. 
They  are  described  as  of  High-street,  Gateshead, 
grease  and  tallow  merohants,  [and  copartners,  tha- 
Utter  in  business,  too,  at  the  same  plaoe,  as  an  auc- 
tioneer and  appraiser.  'They  attributed  their  insolvency 
to  the  general  depression  of  trade  and  losses  in  bnai- 
nesa.  They  owe  ersditors  in  round  nnmbsn  the  anns. 
of  3000^,  of  which  upwards  of  25002.  is  admitted  t» 
be  due  the  firm  of  Messrs.  Curtis  and  Harvey,  the  well- 
known  gunpowder  manufacturers;  the  debt  incnrred 
by  them  in  the  character  uf  agents  for  the  sale  of  gun- 
powder on  commission.  The  history  of  the  trade  oE 
the  Blagbnrns  is  singular.  Robert  Blagbum  the  elder 
began  life  as  an  apprentice  to  a  house  carpenter,  waft 
subsequently  an  operative  till  the  year  1838,  tiien 
became  an  innkeeper  and  auctioneer,  continued  an 
innkeeper  till  1855,  nhon  he  retired  from  that  line,  and 
as  executor  to  Jonathan  Robson — who  at  his  decease 
was  a  tallow  mercbant,  and  also  agent  to  Messrs, 
Curtis  and  Harvey — carried  on  Robson's  business  of 
a  tallow  mercbant  for  the  benefit  of  his  widow,  it 
seems,  to  the  year  1860,  when  be  took  his  own  son, 
John  James,  into  partnership  in  the  tallow  trade,  Joha 
James  having  succeeded  to  the  agency  of  the  Messrs, 
Curtis  and  Harvey  in  March  1855,  jointly  with  his. 
brother,  Robert  BUgburn  the  younger,  with  whom  he 
continued  in  partnership  np  to  the  time  when  his 
father  took  him  into  partnership  in  the  tallow  bnsiness,. 
at  which  time  his  father  became  joint  agent  instead  of 
his  brother.  The  firm  was  then  established  of  J(dia 
James  Blagborn  and  Robert  Blagbum  the  eldw,  as 
tallow  candle  and  grease  merehante,  and  agenta  for 
Curtis  and  Harvey,  gunpowder  manufacturers — - 
Robert  Blagburn  the  younger  merely  superintending 
the  warehouse  department,  and  receiving  pocket  money,, 
and  both  brothers  residing  with  their  father  ia  the 
premises  in  High-street.  Special  aocounts  having  been 
required,  iucluding  a  separate  cash  account  of  dealings 
with  Messrs.  Curtis  and  Harvey  from  the  oommence- 
ment  to  the  date  of  the  banltraptcy,  the  bankrapta 
had  been  allowed  the  assistance  of  an  accountant  in 
their  preparation,  and  a  manager  lud  been  appointed 
by  the  creditors  in  aid  of  the  assignee.  Both  these 
gentlemen  having  fiunisbed  reports,  to  which  I  shall 
have  occasion  presently  to  refer.  The  bankrapta  have- 
passed  their  examination,  and  on  the  24th  of  last 
month  application  was  made  for  their  discharge.  Tins- 
was  opposed  by  Mr.  Britton  for  the  assignee,  and  by 
Mr.  Hodge  for  Messrs.  Curtis  and  Harvey,  the  dder 
bankrupt  being  snpported  by  Mr.  Story,  and  the- 
younger  by  Mr.  Blackwell,  his  counseL  The  chargsa 
prepued  by  the  solicitor  of  the  assignee  were  that 
the  banlcrapts,  Mtber  or  both,  had  brought  them- 
selves within  the  penal  operatiuu  of  the  1 59th  aectioit 
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Bsnknipte;   Act   1861,    paragraph    S,    bj 
''^mitted  to  keep  proper  books  of  accoont,  or 

vas  the  grsTar  charge — bad  been  Knilty  of  a 

Vr  witlua  the  meaning  of  tlia  221st  oUose, 

'•viog,  "  within  thrae  months  next  before 

\n,  with  intent  to  oonoeal  the  state  of 

>de  frandalent  entries  in,  and  omissions 

^  writinga  relating  to  their  trade  dealings 

Similar  charges  were  nrged  on  behalf  of 

Curtis  and  Harrey,  by  Mr.  Hodge,  who 
^ded  tliat  be  had  dearly  brooght  the  baokmpts, 
.at  or  both,  within  tht  221st  or  misdemeanor  clsase, 
apeo  which  be  mainly  relied,  or  failing  that,  at  any 
nl«  within  the  lS9tb  section,  charging  them  with  the 
tfa&e  oCmee  of  baring  contracted  debts  without  any 
nasonabla  or  probable  gronnd  of  expectation  of  being 
aUe  to  pay  the  same.  Mr.  Story,  for  the  elder  bank- 
npt,  eoBtended  that  his  eonduot  had  not  been  bronght 
wUuo  the  221at  claase,  inasrooch  as  the  evidence  of 
Ibeyoanger  bankrupt  aeqnitted  him,  there  being  no 
knewlsdge  on  the  part  of  the  elder  of  the  acts  charged, 
aid  that  he  did  not  in  fact  come  within  the  159th 
■daate,  be  bafiog,  in  his  business  of  aoctioneer  to  n bieh 
he  antinly  confined  bis  attention,  kept  proper  books. 
Mr.  Blackwell  contended,  for  the  younger  bankmpt, 
that  tbo  books  in  question  were  not  the  bankrupt's 
ioola  (I  presume  on  the  gnmnd  of  their  being  kept 
by  the»  in  the  character  of  agents,  or  because  one  of 
than  was  tormad  "Messrs.  Curtis  and  Harrey's 
iedcsr") ;  that  there  waa  no  difference  in  their  private 
aeeoaat  (I  suppose  former  memorandum  books)  from 
these  is  the  ledger  (meaning,  I  still  suppose,  the  ledirer 
kmawa  aa  Messrs.  Curtis  and  Harvey's).  The  bank- 
npt  John  James  Blagbam  vaa  examined  rery 
BUMtely  by  Mr.  Scaife  on  the  27th  April.  These 
ntn  sahataatially  the  important  points  of  his  evidence: 
— H*  would  not  say  whether,  at  the  time  his  father 
took  him  into  partnership  in  the  tallow  business,  the 
aocoants  wen  adjusted  between  himself,  his  brother, 
and  Measrs.  Curtis  and  Harvey.  He  thinks  he 
iaformed  a  Mr.  Brongh,  on  behalf  of  Cnrtia  and  Harvey, 
«f  tbs  efaangs  of  agency.  He  used  the  old  books,  and 
Rcaived  no  frsah  directions.  The  original  mode  of 
daaliag  between  him  and  Curtis  and  Harvey,  he  nys, 
«■■  this:  tiiay  used  to  settle  onoe  in  six  months 
doringtlietime bis brotherwas  with  him.  Hewaidebited 
wUt  the  goods  supplied,  and  accounted  every  six  months 
to  tham  for  the  quantity  of  powder  sold  during  that 
fsriod,  deduotiog  eommianon  at  ths  rate  of  1^  per 
«snt.  and  azpenses.  From  about  Jan.  1853  to  the 
tioe  of  the  bankruptcy,  Messrs.  Curtis  and  Harvey 
nqoiied  him  to  furnish  them  with  monthly  aocounts, 
-CQ  »  printed  form  supplied  by  them  ;  such  accounts 
io  show  at  the  end  of  each  month  what  accounts,  if 
any,  wan  outstanding,  all  oaah  received  during  the 
ma  nth,  all  disbnrsements,  to  show  the  balance  in 
baad,  vblcb  was  to  be  ramittad  with  the  aoconnt,  an  ao- 
4saat  of  all  powder  in  ths  magaiine,and  a  stock  aoconnt, 
showing  the  quantity  and  the  atate  of  the  powder  at 
4ha  tio*  of  rendering  the  aoconnt.  He  admita  that 
tbeaa  aeoaants  were  not  regularly  famished,  bnt 
aaaest*  that  ths  foUowbg  month'a  aoconnt  contains 
what  was  onittsd  in  the  preceding,  and  that  the 
trsasasriMM  wan  not  entered  in  any  other  books  than 
<hsss  lappUed  by  Messrs.  Curtis  and  Harvey.  Prior 
to  Us  fsibtt's  joining  the  agency,  he  aays  he  had  no 
Wnlriug  aeooaat;  but  up  to  withhi  a  year  of  his 
haakrvptoy  ba  used  to  pay  the  moneys  received  on 
nt  of  Cartia  and  Harvey,  aa  well  as  on  the  tallow 

,  to  tha  credit  of  bis  father's  private  banking 

;  and  whan  he  required  any  money  to  remit  to 
<<atia  and  Harvey,  or  for  other  purposes,  he  used  to 
fflf  to  his  father,  who  gave  a  cheque.  That  there 
was  asthinj;  to  distinguish  moneys  belonging  to  Curtis 
aod  Harrey  from  moneys  properly  belonging  to  the 
faHaw   eooestn.    That    he    kept    ssparale  books  of 


sccoont  of  his  own  for  the  tallow  business, 
which  might  contain  entries  on  account  of  Cnrtia 
and  Harvey.  He  goes  on  to  say — and  this  is 
of  much  importance  to  bis  father— that  his 
father  took  no  part  in  the  book-keeping,  nor  hia 
brother  when  with  him.  That  ths  cash-book  kept 
with  Curtis  and  Harvey  would  not  contain  an  account 
of  all  the  moneys  received  and  paid  on  their  aoconnt ; 
that  some  of  the  moneys  received  for  Curtis  and 
Harvey  wsre  kept  bsek,  kept  ont  of  their  books,  and 
entered  in  podcet  journey  memorandum  books  and  in 
no  other.  He  oan  give  no  idea  when  he  first  began  to 
omit  sndi  moneys  (in  a  subsequent  examination,  Aug. 
7,  he  atetes  that  it  was  about  three  yean  ago,  cer- 
tainly above  two).  He  did  not  inform  Curtis  and 
Harvey  of  such  omissions.  Neither  his  father  nor 
his  brother,  that  he  knew  of,  ever  inspected  the  books 
so  Bs  to  sscertain  how  things  were  going  on,  and  to 
ascertain  his  position  with  Curtis  and  Harvey.  Ho 
thinks  he  bahnoed  the  hooks  in  1859,  bnt  cannot  say 
whether  his  father  looked  at  the  statement ;  cannot  say 
whether  ho  furnished  Curtis  and  Harvey  with  a  state- 
ment of  how  he  stood  with  them  at  that  time.  That 
he  took  stock  in  tallow  in  1 859 ;  he  could  not  say 
whether  he  owed  Curtis  and  Harvey  any  or  what 
money  at  that  time.  That  no  aoconnt  had  been  taken 
by  him  since  1859  showing  his  position  with  Curtis 
and  Harvey.  That  a  paper  marked  "A"  then  pro- 
duced to  him  was  the  last  monthly  sheet  fuinishsd  to 
Curtis  and  Harvey,  and  correctly  ahowed  the  account 
then  outstanding  due  to  Cnrtia  and  Hnrvey,  according 
to  the  books  that  his  father  nnd  himself  kept  between 
themselres  and  Curtis  and  Harvey.  That  they  cor- 
responded with  the  books  as  they  stood  at  the  timo 
the  sheet  was  sent  in,  vis.  ths  31st  Dea  1862.  No 
entries  bad  been  made  by  him,  he  thought,  in  tho 
ledger,  nnce  he  sent  in  that  sheet  ;  there  might 
have  been  In  the  journal.  That  the  accounts 
in  the  ledger  did  not  show  the 'correct  state  of  accounts 
with  e»ch  customer,  but  that  they  ought  to  do  so. 
Being  examined  aa  to  the  particulare  of  the  acoonot 
rendered  31st  Dec.  1862,  h-  states  his  inability  to  say 
whether  any  debt  returned  as  outstanding  had  been 
paid  or  not.  He  admits  that  so  considerable  a  aum 
as  176i,  appearing  to  be  due  from  the  New  Backworth 
Company,  had  in  reality  been  paid  ;  that  58t,  returned 
as  due  from  the  Bebiide  Company,  bad  also  been  paid. 
He  gives  the  same  answers  respecting  the  several  other 
accounts  so  alleged  to  be  ontstanding,  viz. :  Bnrradon, 
123/.;  Seaton,  259f.;  Choppington,  236t  j  Soaton 
Delaval.  SOSt. ;  Sleekburn,  144/.;  Haughton,  483/.; 
West  Cramlington,  384/. ;  St.  Hilda,  445/.,  except 
lOf.  All  these  are  returned  as  subsisting  dehto,  all 
sppearing,  by  answers  to  letters  of  inquiry,  to  be  psid, 
with  the  last  exception  of  10/.  He  said  that  they  had 
been  paid,  but  he  bad  not  taken  credit  for  the  disoonnt. 
He  cannot  say  whether  be  had  received  more  or  less 
than  2500/.  of  Messrs.  Curtis  and  Harvey's  money, 
unaccounted  for  until  the  special  accounts  subsequently 
supplied  should  have  been  made  out.  In  answer  to  a 
question  ss  to  what  hsd  become  of  the  sums  nn- 
acconnted  for,  he  says  he  had  not  taken  credit  for  the 
discounts,  allowances,  postages,  stamps  and  other  items 
to  which  he  thinks  himself  entitled,  but  admits  there 
would  still  be  a  large  sum  to  account  for,  which  is  all 
gone  into  tha  tallow  business.  He  considered  the 
tnnstctions  in  tallow,  tnde  losses,  and  bad  debts  and 
purchases,  and  buying  and  selling  at  a  loss,  would 
aeconnt  for  ths  dsfieiencies,  bnt  could  not  mention  in 
either  ciss  any  particular  instance.  He  admits, 
that  when  ths  monthly  acconnts  were  rendered  was 
the  proper  Ume  for  taking  credit  for  discounts  and 
allowances  ;  then,  io  a  subsequent  answer,  he  says 
be  thinks  he  can  properly  claim  discount  and  com 
mission  on  the  accounts  received  by  him  for  Curtis 
and   Harvey,   before  aeeonnting  for  them  as  having 
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Imcd  so  noeivfd.  He  Wales  that  on  the  30th  Nov.  1858 
lie  wu  indebted  t«  the  Three  Indian  Kings'  Building 
Society  in  a  sum  of  304il,  which   bad  come  into  his 
liands  as   secretarj  ;    that  be   bad  used  the  money 
to  pa;  accounts  in   the  tallow  business,  and   part,  it 
might    be,  to   Curtis  and   Harrey;  that  bis  father 
noeired  the  amount  and  paid  it  for  bim ;  that  be  kim- 
aelf  paid  some  20^  charged  bj  the  society  against  him 
ior  errors  in  bis  acoonnta ;  that  his  father  and  he  never 
bad  any  settlement  of  the   partnership  acconnts ;  Ills 
£>tber  might  have  applied  tu  him  for   money — if  so, 
he  eonld  not  say  for  how   mnch,  or  when — ^but  not  for 
mnch    on    account   of  the  partnership   profits.     He 
did  not  participate  in  the  auctioneer  bosineas  profits. 
He  decUued  to  answer  a  question  put  to  bim  as  to 
whether  hi*  father's  business  was    profitable  or  not. 
Subsequently  to  that  examination,  I   was  famished 
by  lit.  Spenoe,  a  public  accountant,  with  a  special 
report  of  the  resolts  of  bis  investigation  of  the  bank- 
lupt's  aeoounts.     In  speaking  of  Robert  Blagbum  the 
elder,  he  represents  him  ss   carrying  on  his  business 
of  an  aoetionaer  op  to  the  time  of  the  bankmptcy, 
and  as  never  apparently  having    taken   any  part  in 
the  general   business  with  the  exception  of  receiving 
and   paying    money  as    a   banker  would  have   done, 
and     as     having     inlrodnoed     into    the     business 
all    the    capital    that    waa   employed    in    it      He 
has   called    my   particular    attention    to   the   gun- 
powder   agency    account,     which    he    says,    owing 
to  the  improper  manner    in  which    the  books  have 
been     kept,     is    very    long,     occupying    sixty-one 
sheets,  and   his   been  a   work    of    labonr.      Vp  to 
Deo.  1858  all  the  sales,   it  seems,  of  whatever  sort, 
were  entered  in  the  general  books,  although   in  July 
1857  books  were  furnished  by  Curtis  and  Harvey  for 
the  purpose  of  keeping  separate   the   transactions  in 
powder,  the  effect  being  greater  confusion.    Had  Curtis 
and  Harvey's  instmctions  been  carried  out,  all  sums 
of  money  received  for  powder  daring  the  month  would 
Lave  been  remitted  on  the  first  of  the  fallowing  month, 
dedujting  commission,  and  accompanied  by  a  li*t  of 
outstanding  accounts.    That  plan,  be  adds,  has  not 
been  adheied  to.     Instead  of  it,  soma  of  money  have 
been  withheld  for  periods  of  from  one  to  six  months, 
and  then  forwarded  as  though  they  bad  been  received 
during  the  previona  month.    The  result  of  which  has 
been  that  Curtis  and  Harvey,  according  to  bankmpt's 
books,  are  creditors  for  257o£    At  the  same  time,  he 
observes,  the  amount  due  to  Curtis  and  Harvey  on  the 
1st  July  1858  wss  7141,,  by  which  it  appears,  to  use 
his  own  words,  they  bad  either  a  lax  system  of  super- 
Tiaion,  or  bad  had  great  faith  in  the  stability  of  the 
bankrupt.     With    reference   to    other    parts    of    the 
acconnts,  he  goes  on  to  say  that  ho  found  the  books  in 
a  very  bad  state.    The  ledgers  bad  not  been  posted  np 
for  nearly  two  years,  and  the  cash-book  had   to  be 
entirely  written  np,  with  the  exception  of  the  periods 
daring  1859  and  1860,  from  different  sources,  neces- 
aitatiug  the  assumption  of  vaiioos  sums  for  expenses, 
&c     I  have  also  perased  a  report  by  Messrs.  Bichard- 
■on  and  Son,  the  managers  on  behalf  of  Curtis  and 
Uanrey,  of  the  result  of  their  examination  of  the 
aceoonta.    The  snbsUnce  of  their  remarks  is,   that 
Messrs.    Curtis    and    Harvey    have   been  unable   to 
check    the    account    furnished    by    the    bankrupts 
tbroogh    tbeir     books    in    London,    as    they    are 
framed  from  returns  rendered  by  the  baukmpta,  which 
the  aooonnts  now  filed  show  to  have  been  systematically 
false.     Th.it  as  far  as  they  conld,  Curtis  and  Harvey 
checked  each  month's  returns  of  salea  and  stock  at  the 
magazine,  bat  without  direct  application  to  the  out- 
standing deblofs    they    were    nnable   to    check    the 
amonot  of  receipts ;  and  that  therefore  Hr.  Spence  is 
not  jastified  in  inferring  a  laxity  of  supervision  on  the 
part  of  Curtis  and  Harvey  from  the  fact  of  the  sum  of 
1714^  having  been  received  for  iheui  up  to  the   1 1th 


July   1858  unaccounted  for ;   that  although  the  eaab 
account  might  not  be  incorrect  to  any  great  extent,  it 
anequivoeally  proves  that  from  the  time  of  its  com- 
mencement, and,  indeed,  prior  to  that  date,  Curtis  and 
Harvey  had  been  systematically  deceived  by  bankrupts 
with  reference  to  tbeir  trae  position,  and  will  eventnally 
loae  above  2000A  through  their  agency.    That  during 
the  whole  of  the  period  over  which  the  aooount  extends 
they  had  been  in  the  habit  of  appropriating  moneys 
received  from  debtoia  to  Mesnta.  CorUs  and  Harvey, 
instead  of  remitting  them  at  the  stipulated  times, 
returning  the   parties  from  whom  they  had  leedved 
them  as  debtors  still.    In  illustration  of  tbeao  dealings, 
they  mention  the  Harton,  West  Cramlingtoo,  Seaton 
Delaval,    and    Burrradoa  Companies   as  having  been 
returned  as  debtors  from  130A  to  480/.,  though  those 
companies  appear  to  have  made  regular  payment  fcr 
powder  snpplied,  and  the  balance  had  never  exceeded 
a  small  amount.      That  those  falsa  statements  had 
been  systematic  is  proved  by  particalars  supplied  of  the 
amounts  for  which  they  are  ahw  returned  as  debtors  on 
the  31st  Dec.  in  the  yearn  1858,  1859,  1860  and  1861 
respectively.    They  consider  that  the  remark  of  Mr. 
Spence,  that  sums'  of  money  had  been  withheU  for  periods- 
of  one  to  six  months,  and   then    forwarded  as  though 
they  had   only    been   received    during    the    previoos 
month,  is  not  borne    oot   by  the   facts,  ss  s  large- 
amount  has  clearly  been  received  and  not  enteied  or 
forwarded  at  all,  of  which  also  instanees  are  fnniiahed. 
The  report  of  these  gentlemen   on  the  aooounta  are 
explicit,  and  show  the  great  pains  tliey  have  taken  in 
the  investigation.    I  must,  however,  say  that,  in  my 
opinion,  the  obeervntions  of  the  Messrs.   Bichardsoo, 
in  answer  to   Mr.  Spence'a  allegation  of  careleesness 
on  the  part  of  Curtis  and  Harvey,   and  undue   con- 
fidence in  the  atabiliiy  of  the  bankrupts  ara  justided, 
and  afford  a  natural  solution  of  what  is  appaientlf, 
at  first  sight,  nnaccounuble,  via.,  that  Messrs.  Curtis 
and  Harvey  should  have  been  unaware  of  the  existetice- 
of  so  Urge  an  amount  ot  debt  being  due  to  them  in 
July  1858,  AS  1700i ;  for,  on  referring  to  the  evidence 
of  the  younger   bankrnpt,   when    he    says    that  he 
thinks  he  balanced  books,  in    1859,   but  cannot  uy 
whether  he  famished  Cartis  and  Harvey  with  a  <Ute- 
ment  of  how  be   stood  with  them  at  that  time,  or 
whether  he  then  owed  Curtis  and  Harvey  any  and 
what  money;  and  bearing  in  mind  hia  general  coone 
of  conduct  in  bis  dealings  with  those  gentlemen,  it  i> 
difficult    to    draw  any  other  inference   than  that  hi* 
account  with  them  had  from  the  outset  been  delibe- 
rately falsified  and  that  they  had  been  systematicslly 
kept  in  the  dark.     I  also  must  concur   with  Messis. 
Richardson    in  their  view  that,   in  other  pattioulsn, 
the  case  against  the  bankropts  haa  been  nnderstaied. 
The  examinations  to   which   they  have  been  subjertM 
since  the  filing  of  those  special  accounts,  in  some  im- 
portant   respect     confirmed    the   justness  of  *'f,?' 
Richardson's  view,  and  puU  their  conduct,  espeoulr 
that  of  the  younger  bankrupt,  in  a  clearer  light.    TM 
younger    bankrupt,    in     his    evidence    on    the    it* 
Aug.,     in     answer    to    Mr.    Britton,    after    sdDiI- 
ling    that     be    was    insolvent   in    July    1858,  "* 
peated   mnch  that   had   been   elicited  in  his  fen»«' 
examination    and    confesses  what,   indeed,  must  ne- 
cessarily follow,  that,   if  his  books  Ud  been  propn .' 
kept  at  the  time  of  his  sending  in  his  last  """"''J 
account  to  Curtis  and  Harvey,  he  would  have  "^  *? 
remit  a  larger  amount  to  them;    that  if  he  m» 
accounted   renularlj    every   month,   by    •"'•"?* 
acconats  received  from  the  debtors,  Curtis  and  H«r«J 
would  not  be  such  large  creditors;  that  the  "«""", 
did  not  enter  them  into  the  books  was  becanse  he  « 
not  the  money  he  had  received  to  remit  to  then ;  w» 
the  returns  were  incorrect  ;  that  Curtis  and  H«W 
oould  not,  by  looking  at  the  ledgers,  see  U»  trae»» 
of   the  gunpowder  business,   and  thus  otrns  w«s"» 
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9trUt  that  b«  had  omitted  to  enter  in  Cnrtis  and 
Htrrtj'i  ledger,  witliia  three  montha  of  hia  bankrapte;, 
Ban;  large  aoms  received  hj  biin  on  their  aocoant. 
TIm  younger  Blagbnm'a  delinqueociea  were  more  fall; 
expoied  b;  the  roolt  of  the  tearohing  examination  to 
which  be  «*■  the  aaoie  da;  (ubjected  b;  Mr.  Uodrn. 
Bobert  Blagbon,  the  father,  waa  then  examined  Of 
Mr.  Biitton,  and  explained,  or  attempted  to  explain, 
how  he  made  himaelf  oot  a  creditor  for  14312.  in  1858. 
FrMn  the  official  aasignee'a  report  it  appeared  that  the 
books  generall;  have  been  kept  with  great  caielesanesa, 
M  that  mott  of  the  catimated  itema  in  the  aeeoants 
were  mere  gnessea  and  aasumptiona ;  that  the  profit* 
OS  the  tallow  and  candle  boainei*,  if  correctly  aioer- 
tained,  an  abont  S  per  cent.,  whilst  the  expenim  are 
aboat  9  per  cent.,  bnt  ao  reliance^  it  aeems,  can  be 
placed  in  their  aocaracy.  I  have  bad  this  moat 
—aafiafactory  case  diligentl;  examined,  and  have 
coasidered  all  the  STideace  oarefoll;  and  with  anxiety. 
I  regret  that  I  am  anable  to  take  any  bat  an  aofarour- 
M»  Tiew  of  the  condaet  of  both  the  bankmpts; 
•f  that  of  the  elder  only  leas  imfaToarable  than  of 
that  of  the  younger.  It  aeems  scarcely  credible 
that  the  father,  whose  position  thronghont  haa 
been  nf  a  most  anomalooa  character — in  fact 
faaembling  that  of  a  banker  rather  than  a  partner — 
shooU  not,  when  be  took  his  son  into  part- 
aenliip,  and  became  himself  joint  agent  in  the  gun- 
powder bosinesa,  Iut*  taken  paina,  even  from  mere 
corioaitj,  if  from  oo  better  motive,  to  inform  himself 
ef  bis  sod's  pobition  at  so  critical  a  jnnctnre,  and  of 
the  smoont  of  debt  then  dne  to  Cortia  and  Harvey,  as 
well  as  that  he  abonld  have,  at  no.subaeqnent  period, 
interfered  in  the  basineaa,  or  even  caanally  inspected 
tlte  books,  always  at  hand  «nd  open  to  him,  and  that 
loo  in  mutters  in  which  be  had  so  important  a  stake. 
It  is  more  remarkable,  and  almost  sorpaasea  belief, 
that  he  should  have  shown  ancb  indifference  and  gross 
neglect  in  the  cise  of  a  son  of  no  creditable  antece- 
<ieata,  an  admitted  defaulter  to  a  building  aociety, 
whose  defidenci<»  in  his  accounts  he  had  paid  no  leas 
a  sum  than  300/.  to  make  up ;  nay,  that  he  should 
have  actually  come  forward,  in  that  court,  and  pub- 
licly stated  that  he  bad  no  reaaon  for  miatruat.  With 
every  disposition  to  make  allowance  for  the  feelings 
«f  a  father,  I  mui>t  say  that,  in  my  opinion,  he  has, 
ia  tilts  case,  been  guilty  of  great  injuatice,  not  only 
towards  Messrs.  Curtis  and  Harvey,  bat  towards  himself 
and  his  sen  as  well.  Thouglk  I  am  not  inclined  place 
aoy  reliance  on  the  evidence  of  hia  son  as  beurinj;  on  this 
part  of  the  eaae,  tending,  aa  it  doea,  to  excul|iate  the 
father  of  any  participatiun  in  those  frauds  upon  the 
Heasrs.  Curtis  and  Harvey,  still,  after  the  father's 
aolemn  disclaimer  of  ever  having  at  any  lime  interfered 
with  the  gunpowder  agency,  or  the  book-keeping  in 
relatioa  to  it,  and  his  emphatic  disavowal  of  any  know- 
ledge of  the  true  state  of  the  accounts  between  Measrs. 
Curtis  and  Harvey  and  his  son,  coupling  it,  too,  with  the 
fact  that  Mr.  C.  W.  Curtis  had  the  interview  in  1862 
with  the  aon  only  (for  it  does  not  appear  that  he  had 
any  persooal  interview  with  the  elder  Blagbum  on  that 
occasion),  I  am  willing  to  believe  the  father's  btate- 
ment,  snd  to  acquit  him  of  any  criminal  responsibility 
for  tbe  conduct  vf  his  son.  I  do  not  think,  therefore, 
he  haa  been  brought  within  tbe  331st  or  misdemeanor 
clauao  of  tlie  Bankruptcy  Act  1861.  It  seems  to  me  I 
mULj  hold  him  guilty  of  one,  if  not  two,  of  tbe  offences 
specified  in  the  159th  clause.  I  consider  that  he  baa 
within  the  spirit  of  the  Act,  as  a  trader,  with  intent  to 
caoceal  the  true  siaie  of  hia  affaire,  wilfully  omitted  to 
keep  proper  books  of  account.  He  waa  a  joint  agent 
with  his  son  fur  Messrs.  Curtis  and  Harvey  for  the  sale 
of  their  gunpowder  upon  commission.  He  jointly 
(ttuaoteed  tbe  debts  of  the  customers,  the  conaequencs 
of  Us  persistent  neglect  to  take  any  active  part  in  the 
or  book-keeping,  tlioagh  clothed  with  all  the 


liabilities  and  subject  to  all  the  responsibilities  of  a. 
partner,  has  been  to  couceal  from  those  gentlemen  the 
true  state  of  their  account,  and  of  his  own  affairs  a* 
connected  with  his  dealings  with  them.  Considering 
what  little  resson  he  had,  after  so  painful  an  expe- 
rience, for  pUoing  any,  much  less  so  implicit  a  reliance 
in  his  sod's  integrity,  and  how  great  a  probability  there- 
was  of  his  renewing  the  practice  of  defalcations,  ha 
has,  in  my  judgment,  wilfully,  as  a  trader,,  omitted- 
to  keep  proper  books  of  acooont.  A  man  must 
be  held  to  intend  the  slmost  inevitable  result* 
of  a  confidence  ander  such  circumstances  so  entirely 
misplaced.  Were  it  to  be  held  otherwise,  a  mart 
important  security  for  the  regular  course  of  com- 
mercial dealing  iu  oases  of  partnership  would  be  takes, 
away,  and  a  wide  door  opened  to  diahoussty  in  mercan- 
tile transactions.  I  am  of  opinion,  too,  that  in  the 
same  sense  and  from  a  general  view  ol  the  mattera- 
disolosed  by  these  prooeedings,  he  has  contracted  (hat 
debt,  or,  what  is  maob  the  ssme  thing,  by  an  obvions 
neglect  of  his  duty  as  a  partner,  for  which  I  bold  bin 
responnble,  allowed  that  debt  to  Messrs.  Cnrtis  snd 
Harvey  to  bo  contracted  and  increased  without,  ss  he 
would  have  known  had  he  taken  the  tronbls  to 
inquire,  any  reasonable  prospect  of  his  being  aUe  to 
pay  it.  The  former  I  regard  as  the  more  serioos 
offence,  and  for  this,  more  particularly,  I  consider  it 
my  dnty  to  order  a  sospcnsion  of  tbe  elder  bsnkrupi'a- 
discharge  for  a  period  of  twelve  months  from  the  date 
of  the  adjiiilication  ;  in  effect,  till  the  13th  March. 
1864.  With  respect  to  the  younger  bankrupt,  it  is 
impossible  to  read  the  examiuation  taken  on  the 
S7tb  April  or  the  7th  Aug.,  without  arriving  at  the- 
conclusion  that  the  facts  disclosed  are  abnndaiitly 
sufficient  to  convict  him  of  a  misdemeanor  within 
tbe  mesning  of  the  7th  section  of  tbe  331st 
clause.  He  has,  as  it  sppesrs  to  me,  accord- 
ing to  the  evidence  of  his  own  lips,  made 
false  and  fraudulent  entries  and  statements  in 
and  omissions  from,  books,  documents,  or  writings, 
relating  to  his  trade,  dealin);s,  or  affaura ;  and 
a  document  marked  "  A,"  more  than  once  referred  te, 
purporting  to  be  the  return  of  an  accoont  np  to  the 
Slat  Sept.  1863,  mads  to  Messrs.  Cnrtis  and  Harvey, 
of  itaelf  ahowa  that  the  offence  bad  been  committed 
within  the  time  limited  by  the  statute,  t.*.  within  three 
months  next  before  the  adjudication.  That  tbbi  was 
done  with  intent  to  conceal  the  state  of  his  sffain,  is 
almost,  iu  express  ternu,  admitted  by  the  younger 
bankrupt;  or  is,  at  any  rate,  a  matter  of  oeoessary 
implication.  Those  returns,  of  which  that  marked' 
"  A  "  is  a  sample,  were  to  have  been  made  monthly ; 
but,  whether  made  monthly  or  no<:,  in  the  aggregate 
they  sufficiently  answer  the  description  of  documents 
enumerated  in  the  Act.  Either  copies  of  them  were 
kept  in  the  agency  ledger,  or  they  were  copies  of  the 
agency  ledger,  which  might  have  been  denominated. 
Curtis  and  Harvey's  ledger.  U  is  tbe  merest  quibble 
to  ssy  these  were  not  the  bankrupta'  books.  They 
were  necessary  to  be  kept  by  tlie  bankrupta  in  their 
character  of  commission  agents.  With  as  much  sense 
or  reason  might  it  be  said  that  a  commission  agent  waa 
not  a  trader.  Being  of  opinion,  therefore,  that  John 
James  Blagbarn,  the  yonnger  bankrupt,  has  beeO' 
brought  dearly  within  the  penal  portion  of  tbe  mis- 
demeanor clause,  I  shall  have  no  besitatiou,  if  asked 
to  do  so,  in  directing  him  to  be  prosecuted  in  a  court 
of  criminal  judicature.  In  July  of  last  year  a  similar 
application  was  made  to  me,  i.e.,  I  was  pressed  to- 
direct  a  criminal  prosecution  in  the  esse  of  Thomas 
Wilson,  a  builder,  of  tbU  town.  I  was  npou  that 
occasion  of  opinion  that  though  there  might  have  been- 
evidence  tu  go  to  a  jury  upon  which  ho  might  have- 
been  convigted  for  a  misdemeanor,  it  was  aot  rttf 
probable,  at  any  rale  far  from  being  morally  eertaia, 
that  snch  would  have  been  tbe  cesalt    I  therefore- 
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TtfoMd  tha  application,  and  siupanded  Wilsoa'a  dia- 
«harg«  from  taking  effect  for  twelra  months.  Mj 
Judgment  was  appealed  from,  and  reversed  bj  the  Lord 
Jastices,  wbo  directed  a  prosecution  on  the  gronod  that 
there  was  probable  evidence  to  lead  to  a  eonrietion. 
How  the  matter  was  eventoally  settled  it  is  nnnecessarj 
for  me  to  state.  My  only  reason  for  alluding  to  it 
now  is,  that  subsequently  to  that  decision  of  the  Lords 
Justices,  the  Lord  Chancellor,  on  an  appeal  in  the  case 
«f  tx  patit,  still  laid  it  down  ss  his  strong  opinion  that 
DO  criminal  prosecntion  ought  to  be  directed  by  a  com- 
missioner of  bankruptcy  upon  mere  suspicion  or  con- 
jectore,  nor  in  any  ease  except  upon  evidence  capable 
of  aostaioing  an  indictment,  and  offering  reason- 
able probabiiity  of  a  Terdict.  I  think  the  case 
of  John  James  Blagbnm  oompltes  with  these  re- 
-flnirements.  Out  of  his  own  mouth  be  is  condemned. 
1  repeat  that,  if  pressed,  I  have  no  alternative  but  to 
-direct  a  prosecution.  That  I  am  ready  to  do  so  at  the 
instance  either  of  the  creditors'  assignee  or  of  Messrs. 
-Curtis  and  Harvey,  or  the  creditors.  If  these  latter 
gentlemen  are  inclined  to  proeecnte  on  their  own  ac- 
-count,  I  will  adjourn  the  further  oonnderation  of  the 
-case  for  a  reasonable  time  till  they  have  made  up  their 
minds;  or,  if  tho  creditors' assignee  wishes  time  to  con- 
sider what  steps  to  take,  I  will  give  him  a  similar  ad- 
journment for  that  purpose,  and  in  the  interim  either 
party  will  be  at  liberty  to  apply  to  me.  Considering 
the  importance  of  this  case,  as  bearing  upon  the  ad- 
ministration of  the  law  of  bankruptcy,  and  the  gravity 
of  the  result,  at  least  to  oue  of  the  bankrupts — the 
younger  Blagbom — I  have  thought  it  right  to  go  more 
fUly  into  the  proceedings,  and  to  give  the  reasons  for 
my  judgment  at  greater  length  than  under  other  cir- 
comstances  I  might  have  thought  necessary. 

BrittoH  applied  to  bis  Honour  to  order  the  yoanger 
bankrupt  into  custody. 

His  HoNODB,  after  some  discussion  on  tlie  matter, 
f  aid  he  did  not  think  that  he  had  the  power  to  do  that. 
Eventually  he  said  that  an  order  might  b«  made  out 
/or  the  committal  of  John  James  Blagbnro. 


Srdanli.  (a) 

• — 

COtTBT  OF  EZCHEClTmit. 

'Be*ortd  bf  OuvBR  J.  BuBxa,  Esq.,  Barrlster-at-Law. 

The  Attobxet-General  c.  Cdllb:i. 
•(^arUakle  begue$U — Exemption  from  Ugaeg  d»tg — 
Steret  truiU—5  #  6  VicL  c.  82,  i.  38. 
F^  lia  ta$tatnx,  iy  vill  toaring  date  the  lOli  FA. 
1829.  afltr  giving  uveral  Ugaciei,  bequeathed  the 
*«$idue  of  io-raol  and  pertonal  eilate  ^- to  the  Rev. 
f.  D.  and  the  Mo$t  Rev.  D.  M,,  and  to  the  turrivor 
■of  tktn^  hie  heir*,  executors,  ^c,  requesting  that  the 
iileatioHS  expressed  in  her  will  might  be  carried  into 
eject."  To  this  aill  there  vas  a  codicil  dated  1th 
Oct.  1839,  as  follows:  "To  remove  <My  douH 
<««  (ony  intention  a»  totke  devise  and  bequest  of  my 
■real,  freehold,  and  personal  estate,  1  declare  that 
4he  same  shall  go  to  the  said  P.  D.  and  the  Most 
Set).  D.  U.  named  m  ny  will,  according  to  the 
■eSnctione  therein,  and  U  is  not  intended  that  same 
or  ang  part  thereof  should  be  given  or  bequeathed 
■to  any  other  person."  Testatrix  died  Sth  Mag  18S0 
MoH  Rev.  D.  M.  died  Feb.  1852,  and  Rev.  P.  D. 
died»nl>ec  1852,  having  bequeathed  bg  will  said 
■restdue  to  Archbishop  C,  who  in  1853  obtained 
probate  of  said  last-mentioned  will.  For  this  resi- 
dnarg  mm  so  bequeathed  bg  testatrix,  legate  dutg, 
sender  and  6y  virtue  of  the  LegaOg  Duty  Acts,  at 
the  rate  oflOL  per  cent.,  was  sought  to  be  enforced, 
tame  having  been  bequeathed  to  strangers  in  blood. 

.(d)  FMm  the  JrM  Jurist,  by  pennlaaloD. 


Deft  declined  to ,  pay  same,  on  the  grmmd  that 
certain  charitable  trusts  were  declared  by  leUert 
written  by  testatrix  to  said  Most  Rev.  D.  M.  and 
Rev.  P.  D.,  received  and  acceded  to  by  them  during 
her  lifi,  and  acted  upon  after  her  death,  and  that 
therefore  the  personal  representatives  of  testatrix 
were  bound  at  trustees  to  appb/  said  residue  to 
purposes  merely  charitable,  and  that  the  trust  VHis  one 
which  a  court  of  equity  would  enforce,  and  that 
therefore  the  bequest  of  the  residue  to  the  said  Most 
Rev.  D.  M.   and  Rev.  P.  D.  was  a  bequest  fur 
Aaritalile  purposes,  and  (Aot  no  duty  wot  payMe 
in  respect  thereof: 
Held,  that  a  secret  trust  cannot  be  made  available  if 
the  legatee  for  the  purpose  of  exemption  from 
legacy  duty,  and  thixt  therefore  the  gift  of  the 
residue  contained  in  the  will  of  tettatrix,  B.  F., 
was  subject  to  legacy  duty,  and  was  not  exacted  by 
the  3Sth  section  of  b  f  6    Viet.  c.  82,  exempting 
charitable  bequests  from  duty. 
This  was  an  information  filed  by  Her  Majesty'^ 
Attorney-General  against  the  Host  Reverend  Doctor 
Paul  Cullen,   Roman    Catholic  Archbishop,   &e.,  to 
obtain  payment  of  the  duty  which    had  become  pay- 
able to  Her  M^esty  in  respect  of  a  certain  residue  of 
personal  estate,  amounting  to  a  sum  of  4700/1,  and 
bequeathed  by   the  will   of    one  Bridget  Fitigerald, 
the  testatrix,  to   the  Most  Reverend  Daniel   Murray, 
Roman     Catholic    Archbishop    of    Dublin,    and  t» 
tiie  Rev.   Patrick    Doyle,   both    since  deceased,  and 
to  the  payment  of   which  the  deft,  is  now  liable, 
as  administrator  of  the  goods  and  chattels  which  were 
left  nnadministered  of   the  said   Bridget  Fitsgeralii, 
and  also  as  executor  of   the   Rev.   Patrick  Joaeph 
Doyle,  deceased,  the  acting  azecntor  under  the  will 
of  the  said  testatrix.    The  information  then  aUtel 
testatrix  was,  at  the  time  of  her  making  her  will, 
and  the  several  codicils  thereto,  possessed  of  penonil 
esUte,  and  by  her  will,  dated  10th  Feb.  1829,  she  ap- 
pointed one  Peter  Locke,  and  the  R«v.  Patrick  Joseph 
Doyle,  exeentors    of    said    will.     She    thereby   be- 
queathed to  the   stli  Peter  Locke  the  sum  of  200^ 
and  to  the  sud  Patrick  Joaeph  Doyle  \00L,  and  after 
various  other  beqnests,  she  bequeathed  tha  "  rest,  resi- 
due, and  remunder  of  her  property,  real  and  personsl, 
of  every  kind  and  description   whatsoever,   to  said 
Patridc  Doyle  and  Daniel  Murray,  and  the  survivor  of 
them,  his  heirs,  administrators,   executors  and  atsigni, 
requesting  that  the  intentions  expressed  in  her  «iU 
might  be  carried  into  effect     To  this  will  there  wei» 
two  codicils,  each  dated  7th  Oct.  1839,  being  subse- 
quent to  the   t  Viet,  for   amendment  of  the  law* 
relating  to  wills— the  first  confirming  the  will,  and  the 
second  in  the  fallowing  terms :  "  To  remove  any  donW 
as  to  my  intention  as  to  the  devise  and  bequest  of  my 
real,  freehcdd  and  personal  estates,  I  declare  that  tba 
same    shall  go  to   the  said   Patrick    Joseph  Doyla 
(therein  called  tha  Rev.  Patrick  Jamas  DoyleX  and 
the  Most  Rev.  Daniel  Murray,  named  in  my  will,  so- 
cording  to  the  direcUons  therein,  and  that  it  is  not 
intended  that  the  same  or  any  part  thereof  should  be 
given  or  bequeathed  to  any  other  person."    There  was 
a  farther  codicil  appointing  Anne  Carroll  executrix  in 
place  of  Peter  Locke,  deceased,  and  a  further  oodiol, 
24th  Jan.  1849,  declaring  Rev.  Patrick  Joseph  Dojie 
the  person  named  in  the  will  as  Patrick  Doyle. 

Testatrix  died  on  Sth  May  1850  without  having  re- 
voked or  altered  the  said  residuary  bequests.  Prow'* 
was  granted  on  the  18th  June  1850  to  Anne  Carroll 
and  P^v.  Patrick  Joseph  Doyle.  Said  Kev.  P«'n* 
Joseph  Doyla  thereupon  took  possession  of  'I"  "v"; 
either  for  his  own  or  some  other  person's  benefit,  but 
did  not  pay  legacy  duty  on  the  residue.  The  Most  Bw. 
Daniel  Murray  died  in  Feb.  1852,  and  Bev.  Pstn« 
Joseph  Doyle  died  in  December  in  the  same  ywfi 
having  first  made  bis  last  will  in  writing,  wherefty. 
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ifkar  iome  peenniarj  legacies,  he  bequeathed  the 
midiie  to  the  deft,  for  each  religioo*  and  charitable 
parpoMS  aa  he  should  think  fit,  aod  appoioted  deft,  and 
Ber.  Philip  DtAej  execotors.  Probate  of  said  will  was 
gmated  to  the  most  Ber.  Archbishop  Cnllen  in  Jan. 
18S3.  Anne  Carroll  died  intestate  in  1853,  never 
hariog  interfered  in  the  administration  of  the  personal 
estate  of  said  Bridget  Fitzgerald,  the  tesUtrix.  Admi- 
nstration  de  bonit  non  of  ihe  testatrix  was  granted  to 
deft  on  the  20tb  June  1854,  who  then  took  pos- 
SMsioa  of  the  assets,  and  retained  same  either  for  his 
«wp.  use  and  benefit,  or  for  the  benefit  of  some  other 
fenen,  to  •  large  amonnt,  comprising  the  nmoining 
Mit  of  the  residue  bequeatlied  by  said  will  of 
Bridget  Fitzgerald,  and  also  delivered  and  paid  to  cer- 
tain pentons,  or  etberwiae  satisfied  and  discharged 
-the  remaining  part  of  said  residue.  The  information 
•ntnd  that  legacy  duty  at  101.  per  cent  was 
payable  by  tb«  said  Patrick  Joseph  Doyle,  .ind  that 
there  was  and  is  payable  by  the  defU.  to  Her 
Uijesty  a  doty  of  KM.  per  cent  upon  the  Talue 
thereof,  the  same  having  been  bequeathed  to  strangers 
in  blood ;  that  application  was  mode  to  said  Bev.  Patk. 
Joseph  Doyle,  who  in  his  lifetime  declined,  and  deft, 
■ow  declinee,  to  pay  same,  on  the  ground  that  certain 
eharitable  trusts  were  declared  by  letters  written  by 
tastatrix  to  aaid  Most  Rev.  Daniel  Morray  and  Bev. 
Patrick  Joseph  Doyle,  and  that,  therefore,  the  per- 
sSDal  representatives  of  the  testatrix  wer«  bound,  as 
tmstees,  to  apply  said  reaidne  to  purposes  merely  chari- 
tably and  as  such,  said  residue  is  exempt  from  legacy 
duty;  that  such  letters  were  not  admitted  to  pro- 
bate, or  alluded  to  in  the  will  or  codicils.  The  prayer 
rf  the  information  was,  in  accordance  with  the  above 
J«U  set  forth,  that  defts.  might  be  chargeable  with 
l<acy  duty  at  10  per  cent. 

To  this  information  deft,  filed  an  answer,  stating 
that  he  ajmits  the  will  and  codicils,  and  believes  same 
to  be  correctly  stated  in  the  information;  and  deft, 
farther  says  that  aliliough  said  Most  Rev.  Archbishop 
MBrray  and  Ber.  Patrick  Joseph  Doyle  appear  upon 
we  face  of  the  said  will  and  codicils  to  bo  residuary 
'■gstees  for  their  own  use  and  benefit  unafiected  by 
•ay  trust,  yet  in  fact  and  truth  they  took  no  personal 
interest  in  the  said  residue,  and  deft,  submits  that, 
•nder  the  circumstances  hereinafter  mentioned,  the 
^MostKev.  Doctor  Murray  and  the  Bev.  Patrick 
*»seph  Doyle  were  but  trustees  of  the  said  residue  for 
wriuble  purposes,  they  having  accepted  in  testatrix's 
utetime  the  trusts  directed  by  her  in  relation  to  said 
Ksidne  in  communications  in  writing  made  by  her  to 
•bem  in  her  lifetime  as  hereinafter  mentioned.  That 
CMtemporaneously  with  the  execution  of  her  said  will, 
that  is  to  say  on  the  10th  Feb.  1829,  the  testatrix 
•fote,  signed,  and  sent  to  the  Most  Rev.  Doctor 
Marniy,  and  Kev.  Patrick  Joseph  Doyle  rospec- 
^ly,  three  letters,  the  first  of  them  to  the  Most 
■ev.  Doctor  Murray — the  second  directed  to  Rev. 
Pstrick  Joseph  Doyle  (therein  termed  the  Bev. 
Patrick  Doyle),  and  the  third  directed  to  the  Bev. 
Patrick  Jo>eph  Duyle.  That  said  first  letter  is  as 
foUews : — 

"  26,  Teraple-streef,  Dublin,  10th  Feb.  1829. 
"  My  Lord,— I  have,  on  the  10th  Feb.  1829,  made 
^laat  will,  &c  The  high  opinion  I  have  of  the 
«T.  P.  J.  Doyle  has  induced  me  to  nominate  him  one 
•f_»y  executors,  in  order  that  certain  intentions  of 
■ine  shall  be  faithfully  complie.l  with.  In  my  will  I 
«»VB  left  him  absolutely  100/.,  nnd  I  have  left  him  and 
y t  my  Lord,  residuary  legatees  of  my  remaining  pro- 
•oty,  after  discharging  my  debts  and  legacies.  I 
•""t  your  gittt  will  be  aware,  by  my  leaving  the 
««due  of  my  properly  to  you  and  the  Bev.  P.  Doyle, 
i  d*  to  merely  as  a  trust  that  the  property  left  to  you 
■ay  be  disposed  of  in  the  manner  and  for  the  purpi>ses 
*  ifeatl  direct,  thinking  it  better  to  do  so  than  mention, 


them  particularly  in  my  last  will  and  testament  (some- 
part  of  them  ariaing  frem  a  conscientious  feeling).  B 
desire  that  after  my  debts,  legacies  nnd  bequests  are- 
satisfied,  money  is  to  be  given  for  masses  for  my  soul, 
and  for  different  charitable  institutions,  all  of  which  S 
bare  particnlarly  specified  in  my  letter  to  the  Ber.  P. 
Doyle,  a  copy  of  which  I  inclose  yon,  that  yon  may- 
more  fully  understand  my  intention  about  what  I  wish 
to  have  done  with  the  residue  of  my  property.  After 
what  I  have  mentioned,  I  leave  for  you  and  the  Bev. 
Dr.  Doyle  the  remainder  of  my  property,  I  wish  it 
should  be  laid  out  towards  the  foundation  of  a  convent 
for  the  education  of  female  children  of  respeotable- 
paienti  reduced  to  poverty.  I  would  prefer  conventa 
that  would  take  children  to  live  with  them,  of  the 
order  of  the  Visitation,  provided  they  undertook  to- 
instinct  the  poor,  and  were  bonnd  to  do  so,  and  I 
wonld  by  no  means  leave  my  property  to  a  convent 
unless  it  benefited  the  poor,  &o.  I  remain,  my  Lord» 
your  Lordibip's  most  humble  servant, 

"BRIIKiET  FtTZOBRALD." 

That  the  seoond  letter  woe  of  like  date  and  import, 
sddregsed  to  the  Bev.  P.  J.  Doyle,  also  explaining  th» 
said  trusts  on  whicli  she  appointed  him  and  the  Most 
Rev.  Dr.  Murray  trustees  of  her  said  will;  and  th» 
deft,  denies  that  be  took  possession,  or  retained  any 
portion  of  the  said  personal  estate  for  his  own  use  and 
benefit,  bnt  claims  to  bold  the  same  for  the  charitable 
purposes  disclosed  in  the  letters  above  mentioned,  and 
therefore,  for  the  reasons  hereinbefore  and  after  men- 
tioned, deft,  declines  to  pay  said  legacy  duty  of  1 0  per 
cent,  in  information  olaiimed ;  and  deft,  now  submits, 
OS  a  matter  of  law,  that  inasmuch  as  the  said  most 
Rev.  Dr.  Murray  and  Rev.  Patrick  Joseph  Doyle  did,  ii» 
the  lifetime  of  testatrix,  receive  from  her  directions  in 
writing  aforesaid  to  apply,  and  did  in  pursuance  thereof 
consent  to  apply,  the  residue  of  her  personal  estate  for 
the  charitable  trusts  mentioned  in  the  foregoing  letter, 
the  trust  was  one  which  a  court  of  equity  would  enforce, 
and  that,  therefore,  the  bequest  of  the  residue  to  the 
said  Most  Bev.  Dr.  Murray  and  Bev.  P.  J.  Doyle  waa 
really  and  substantially  a  bequest  thereof  for  charitable 
purposes,  and  that  no  dnty  is  payable  in  respect 
thereof. 

The  Solicitor-General  and  Jeib  appeared  for  the 
Crown. — The  question  for  the  consideration  of  the 
court  is  whether,  under  the  circumstances  of  the  case, 
the  residuary  bequest  is  exempted  from  legacy  dnty  or 
not  by  the  38th  section  of  the  5  &  6  Vtct.  c.  82.  It 
is  submitted  that  the  late  Archbishop  Murray  and  th» 
Bev.  P.  J.  Doyle  were  strangers  in  blood  to  the 
testatrix,  and,  as  such,  their  legacies  now  in  the 
hands  of  Archbishop  CuUen  are  liable  to  pay  a  legacy 
duty  of  lOL  per  cent. ;  and  that  as  the  charities  for 
which  the  trusts  contended  for  were  intended  did 
not  appear  on  the  face  of  the  will,  same  were  not 
exempted  by  the  proviso  at  the  close  of  the  38tl» 
section  of  the  5  &  6  Vict,  c  82. 

Sir  Colman  CLoghlen,  Q.O.  and  John  ffffogan 
contended  that  a  trust  was  created  of  the  residue  of 
Bridget  Fitzgerald's  estate  for  charitable  purposes, 
which,  in  a  court  of  equity,  could  have  been  enforced 
adversely  against  the  late  Most  Bev.  Dr.  Murray  and 
Dr.  Doyle  ;  that,  if  this  were  so,  the  residue  was  a 
legacy  given  to  be  applied  for  a  purpose  merely, 
charitable  within  the  meaning  of  the  .">  &  6  Vict,  c  82, 
s.  38. 

The  following  cases  were  relied  on  in  snpport  of  the 
deft.'s  case : — 

Strickland  y.  AlJeredge,  9  Ves.  519  ; 
Tee  V.  Ferrli,  2  K.  &  J.  357  ; 
Shary  v.  Cartf,  2  L  C.  351  ; 
Draie/ord  v.  Wilit,  3  Atk.  539  ; 
Saeeling  v.  Sieeeting,  1  Drew.  331 ; 

.   Atlomes-Gentrat  v.  If  ash,  I  M.  A  VT.  837  ^ 
Walgrove  v.  Tebbs,  2  Kay  db  John.  313  ; 
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Attorney-Ctnerat  t.  DiUon,  13  L  Ch.  127  ; 

Bubion  T.  ffeaU,  17  But.  178. 
Tb«  argoments  on  both  sides  art  folly  reviewod  by 
tb«  two  members  of  tbo  court  who  deliTered  jadgment 
in  the  case. 

PiooT,  C.  B. — My    brolher  Deasy    is  obliged  to 
«ttend  this  morning  in  the  Chancery  Appeal  Court,  bat 
he  baa  authorised  me  to  say  that  be  fully  concurs  in 
the  judgment  of  the  court,  which  I  am  now  about  to 
delirer.     The  Solicitor-General,  in  opening  the  case  on 
the  part  of  the  Crown,  stated  (very  properly  in  my 
-opinion)  that  he  did  not  mean  to  contrareoe  the  pro- 
position relied  upon  in  the  answer,  viz.,  that  the  two 
residuary  legatees  of  the  rendue  bequeathed  to  them 
by  the  testatrix  were  tmstees  for  the  purposes  indicated 
■in  the  letters  dated  contemporaneously  with  the  will, 
and  transmitted  to  them  by  the  testatrix.    The  cause 
was  set  down  to  be  heard   on   the  information  and 
answer;   the   statements  in  the  answer  must  there- 
fore be  taken  as  admitted — the  statements  not  only 
that  the  two  letters  addressed  by  the  testatrix  to  the 
Bev,  Patrick  Joseph  Doyle,  one  of  the  residnary  lega- 
leea,  and  the  letter  addressed  to  the  Uost  Rev.  Dr. 
Mnrray,  the  other  residuary  legatee,  were  transmitted 
to  and  received  by  them  in  the  lifetime  of  testatrix,  but 
that  copies  of  the  letters  addressed  to  the  Rev.  Hr. 
Dovle  wer«  transmitted  to  the  Host  Ber.  Dr.  Murray, 
and  that  a  copy  of  the  letter  addressed  to  the  Host  Rev. 
Dr.  Mnrray  was  transmitted  to  the  Rev.  Mr.  Doyle ; 
that  in   the  testatrix's  lifetime  both  the  reriduary 
legatees  accepted  the  trusts  declared  in  those  letters, 
and  that  those  letters  remaining  in  their   possession 
after  the  death  of  the  testatrix  in  1850  were  found 
among  their  papers  after  their  respective  deaths.    The 
answer  further  states  that  after  the  death  of  testatrix, 
the  Bev.  Mr.  Doyle  acted  with  the  assent  of  Dr.  Murray 
in  applying  the  property  bequeathed  to  them  in  conformity 
with  those  trusts,  that  they  did  not  claim  any  benefit 
for  themselves  in  reference  to  that  property,  and  that 
the  deft.,  who  is  the  executor  of  the  surviving  resi- 
daary  legatee,  and  the  administrator  de  boms  mm  of  the 
original  testatrix,  claims  no  bene6t  under  her  said  will. 
and  admits  that  he  possesses  ths  remaining  portion 
of  the  residua  ss  trustee,  and  now  claims  exemption 
from  the  legacy  dnty  on  the  grotmd  that  the  residuary 
legatees  took  the  property   as  trustees.      Although 
aome  reliance  was  placed  in  the  reply  npcn  the  codicil 
«f   7tb    Oct.   1839,    as    a   testamentary    document 
annulling  the  trusts  created  by  the  letters,  and  by  the 
acceptance  of  the  trtists  by  the  residnary  legatees,  it 
appears  to  me  that  the  evidence  oondnsively  establishes 
that  the  trust  contiDued  to  be  reposed  by  the  testatrix, 
and  to  be  aooepted  and  adopted  by  the  legatees  after 
that  codicil,  and  to  have  been  wholly  unaffected  by  it. 
■It  is  hardly  neceuary  to  refer  to  authorities  on  the 
subject  of  trusts  of  this  natnre ;    almost  all  of  them 
are  ooUeeted  in  £otwr  T.  Ripleg,  3  Sm.  &  Giff.  48  ; 
Walgrov*  V.  TMt,  2  K.  &  J.  313  ;  and  7Ae  Attoneg- 
Omenl  r.  Dillon,  13  L  0.  137.    The  mis  is  thus 
anunciated  by  the  V.C.  in  W^algrovt  r.  TMt,  2  K.  & 
J.  331;  "Where  a  person,  knowing  that  a  testator, 
in  making  a  disposition  in  his  favour,  intends  it  to  be 
applied  for  purposes  other  than  for  his  own  benefit, 
either  expressly  promises,  or  by  silence  implies,  that  he 
will  carry  the  testator's  intention  into  effect,  and  the 
property  is  left  to  him  upon  the  faith  of  that  promise 
or  undertaking,  it  is  in  effect  a  case   of  trust."     In 
•the  codicil  of  the  7th  Oct.  1839,  the  testatrix,  after 
indicating  her  desire  to  remove  any  doubt  as  to  her 
.intention  as  to  the  devise  of  her  real,  freehold  and  per- 
sonal estate,  uses  these  words:  "I  hereby  declare  the 
-aame  shall  go  to  the  Rev.  Patrick  James  Doyle  and  the 
Moat  Rev.  Daniel  Murray  named  in  my  will  aocording 
•to  the  directions  therein,  and  that  it  is  not  intended  to 
be  bequeathed  or  given  to  any  other  person."  It  appears 
•trange  anoogh  t^she  misdcscribnl  or  inadequataly 


named  the  Rev.  Mr.  Doyle  in  the  will,  and  in  the  letters 
addressed  to  him  she  named  him  aa  the  Rev.  Patrick 
Doyle.  In  the  codicil  of  the  7th  Oct.  1839  she  de- 
signated him  as  Patrick  James  Doyle,  and  in  a  codicil 
of  the  24th  Jan.  1849  she  corrected  the  error  ahe  had 
made,  and  stated  that  be  should  have  been  described 
as  Patrick  Joseph  Doyle,  which  appeared  to  have  been 
his  true  name,  and  she  declared  that  he  was  the  persoa 
whom  she  appointed  as  one  of  her  executors  and  joint 
residnary  legatees  with  the  Most  Rev.  Daniel  Murray, 
Roman  CaSiolic  Archbishop  of  Dublin.  If  I  am 
to  express  an  opinion  as  to  the  motives  and  parpoa« 
of  the  testatrix  in  making  the  codicil  of  the  7th 
Oct.  1839,  it  would  be  that  she  intended  to  describe 
Patrick  James  Doyle  ss  the  person  whom,  under 
the  name  of  Patrick  Doyle,  she  had  made  by  her 
will  joint  residnary  legatee  with  Dr.  Murray.  What- 
ever might  be  her  motive,  the  words  she  used  had 
no  further  efficacy  in  disposing  of  the  property  thaa 
those  of  her  will;  the  bequest  in  the  will  was 
to  the  Rev.  Patrick  Doyle  and  the  Most  Rev.  Dr. 
Mnrray ;  that  in  effect  was  a  bequest  to  him  and  to 
another  person.  The  words  of  the  codicil  indicating 
that  the  legatees  named,  and  they  only,  shall  taka 
under  the  will,  are  not  stronger  or  more  conclusive 
than  the  words  of  the  will  in  Skary  v.  Garti/,  3  L 
C.  3.51.  The  main  object  of  the  tmsta  was  not  to 
bestow  any  part  of  the  fnnd  on  any  specified  person ;  it 
was  to  found  and  establish  an  institution  of  a  specified 
kind,  for  the  pnrpose  of  educating  in  a  specifio  way  a 
specified  class  of  the  poor ;  but  independendy  q£  any 
criticism  on  the  form  of  the  codicil  of  the  7th  Oct. 
1839,  the  ftct  that  the  testatrix,  during  the  rest  of  her 
life,  nearly  eleven  years,  left  the  letters  unwithdrawn 
in  the  possession  of  the  residnary  legatees,  that  they 
retained  those  letters  until  their  respective  deaths, 
and  that  they  actad  in  the  performance  of  th* 
tmsts  which  tliose  letters  purported  to  create,  lead 
irresistibly  to  the  inference  that  the  trust  was  treated 
after  the  codicil,  as  well  as  before,  both  by  the  testatrix 
and  the  legatees,  as  imposing  a  continuing  and  binding 
obligation  to  take  the  property  at  her  death,  not  for 
their  own  benefit,  but  upon  the  trusts  of  the  letter* 
which  they  so  retained.  The  main  question  which  we 
have  to  determine  is,  whether  the  legacy  dnty  attaches 
to  the  bequest  of  the  residue,  or  whether  it  is  exempted 
by  the  proviso  in  the  38th  section  of  the  5  &  6  Viol, 
c  82,  exempting  charitable  beqnesta  from  duty.  It  is 
contanded  on  the  part  of  the  deft  that  (he  legacy  dnty 
does  not  attach,  because  this  is  a  beqnest  for  a  purpose 
within  the  scope  of  the  proviso.  On  the  part  of  the 
Crown  it  is  not  denied  that  the  purposes  are  within  th* 
scope  of  the  proviso;  but  it  is  contended  that  th* 
legacy  is  not  within  the  exemption  created  by  this 
proviso,  because  the  legacy  ia  not  given  for  a  ohtritabi* 
purpose  on  the  face  of  the  will.  The  deft's  oounsel, 
by  whom  this  case  has  been  argued  with  great  ability, 
contended  that  the  oonrt  ought  now  to  resort  to 
matters  Man  the  will  to  ascertain  the  porpo**  of 
the  legacy,  with  a  view  to  determine  whether  it  is  at 
idl  chargeable  with  duty,  in  the  same  way  as  w* 
mnst  resort  to  matters  dehors  the  will  to  ascertain 
what  is  the  amonnt  of  duty  chargeable;  for  example, 
on  detarmining  whether  the  legatee  does  or  does  not 
stand  in  such  a  relation  to  the  testator  as  renders  him 
liable  to  dnty  less  than  what  would  be  chargeable  by 
a  stranger;  or  to  determine,  as  in  Sveeting  v.  SxKetuig, 
1  Drew.  331,  whether  a  provision  created  by  aa 
appointment  under  a  power  given  by  a  will  was  iv 
was  not  chargeable  with  legacy  dnty  as  if  given 
directly  by  the  will.  Cases  have  been  suggested  in 
which  evidence  extrinsio  of  the  vrill  mnst  oonfessedly 
be  resorted  to  for  the  pnrpose  of  determining  with 
what  dnty  the  legatee  shall  be  chargeable  with  respect 
to  the  legacy.  If  there  be  a  bequest  of  lOOOc  to 
A.  B.,  who  chums  to  be  the  testator's  too,  sod  it  is 
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StftM  that  he  sUiuls  in  tkiit  raUtion  to  tbe  testator, 
tk«  aniouot  of  the  dotf  may  depend  opoo  the 
Itgitinucr  of  the  legatees.  If  there  be  a  legaoy  to 
C.  D.,  who  clainu  to  be  the  teatator's  widow,  the 
uuuiit  of  the  doty  may  depend  upon  the  Taliditj 
of  llie  claimant's  marriage.  It  is  cnnteaded  that  the 
foeitioa  whether  the  purposes  of  the  legscjr  are 
titlun  the  prOTiaa  excepting  bequests  from  doty,  is  an 
mfirj  as  mnoh  within, the  contemplation  of  the 
tfttot*  as  an  inqnirj  whether  the  legates  is  the 
lagitifflata  son,  or  was  the  lawful  wife  of  the 
tatifaa',  or  whether  the  appointee  nnder  a  power 
tiksi  the  legacy  nnder  the  provisions  of  the  Act  of 
PiHJuuiit  I  confess  I  bare  not  come  without  doubt 
ad  hesitation  to  the  eonclosioo  that  those  analo- 
{iei  do  not  furnish  a  safe  rule  for  construing  the 
mmpting  proviso  of  the  statute.  The  answer  to  the 
Bgsmnt  founded  upon  them  appears  to  me  to  be 
hniahed  bj  the  terms  of  the  schedule  to  the  55  Geo. 
3,  c.  IM,  and  hy  the  terms  of  the  38th  seeUon  of  the 

5  &  6  Vict.  c.  83,  and  the  4lh  section  of  the  8  &  9 
Tict.  0,  76,  indicating,  thouKh  not  exclnsivel;  defining, 
vhst  ihaU  be  deemed  a  legacy  within  the  meaning  of 
die  Ads  granting  duties .  on  legacies ;  the  schedule  to 
th(55  Gw.  3,  c  184,  extended  to  Ireland  by  the  5  & 

6  Viet  &  83,  where  any  such  legacy  or  reaidue,  or  any 
tbin  of  such  reeidne,  shall  have  been  given  to  or  have 
Mmi  to  or  for  the  benefit  of  -  the  child  of  the  de- 
MHd,  Ac,  imposes  a  duty  at  or  after  the  rate  of  1 
yti  oent.  on  the  amount  or  value  thereon ;  then,  after 
Ktenl  other  sections,  comss  this  section :  "  When  any 
ndi  legacy  or  residue,  or  share  of  such  residue,  shall 
htre  been  given  or  have  devolved  to  or  for  the  benefit 
of  lay  person  in  any  other  degree  of  collateral  consan- 
guiniiy  to  the  deceased  and  as  above  described,  or  to  or 
for  the  benefit  of  any  stranger  in  blood  to  the  deceased, 
•  dity  at  or  after  the  rate  of  10  per  cent,  on  the 
aaoiut  or  value  thereof."  The  38th  section  of  the  5 
&  6  Vict,  c  82,  and  the  4th  section  of  the  8  &  9 
Vvi.  c.  76,  correspond  nearly  in  terms.  The  former 
ouetithat  every  gift  by  any  will  or  testamentary  iostm- 
laoiit  of  sny  deceased  person,  which  by  virtue  of  such 
*iU  or  testamentary  instrument  shall  have  effrct  or  be 
■•tiiSsdontof  ihe  personal  estate  of  such  person  so  dying, 
&c,  shall  be  deemed  and  taken  to  be  a  lega^  within  the 
Ine  intent  and  meaning  of  this  Act  The  4  th  section 
of  the  8  &  9  Vict,  a  76,  contains  with  others  the  provi- 
■■001  in  nearly  similar  terms  applicable  to  all  the 
«<er>l  Acts  granting  or  relating  to  debts  or  legacies 
><|  Great  Britain  and  Ireland  respectively.  The  pro- 
*)«>  at  the  end  of  the  38th  section  of  the  5  &  6  Vict. 
(■  82,  is,  that  nothing  herein  contained  shall  extend, 
orWeoostmed  to  extend,  to  Ireland,  to  charge  with 
^  any  legacy  given  for  the  education  or  maintenance 
•f  poor  chiUraa  in  Ireland,  or  to  be  applied  in  support 
of  uy  charitable  ini>Utution  in  Ireland,  or  for  any 
porpoM  merely  charitable.  This  provision  contains  in 
■onus  the  fallowing  as  express  enactments  of  the 
l<(iilsture — first,  that  a  gift  by  will  which,  by  virtue 
of  I  will,  shall  be  payable  out  of  the  personal  estate  of 
the  testator,  shall  be  deemed  to  be  a  legacy ;  secondly, 
that  the  duty  of  WL  per  cent,  shall  attach  wherever 
<»y  noh  legacies  shall  have  been  given  or  devolved 
to  or  for  the  benefit  of  any  person  who  shall  be  a 
•nager  in  blood  to  the  testator;  thirdly,  that  the 
<nsptian  provided  at  the  close  of  the  38th  section 
<f  the  5  &  6  VvA.  c  83,  shall  apply  where 
the  legacy  is  given  for  some  -of  the  purposes  mentioned 
■  the  proviso.  What,  then,  is  the  true  meaning  of 
the  words  "  given  for "  in  connection  with  the  words 
that  deaeriba  the  purposes  exempting  the  legacy  from 
^*^  "i  Do  they  mean  that  the  legacy,  in  order  to  be 
<o  Osapted,  shall  be  given  for  such  purposes  by  the 
*ill,  sr  m  they  mean  that  if  the  legacy  be  given  by 
•^  "ill,  the  purposes  m»y  be  shown  by  matter  ex- 
t«asio  of  the  will  ?    In  other  words,  is  il  a  legaOT 

Bo.  a08.  .  •»   / 


given  for  this  purpose,  unless  the  will  by  which  it  is 
given  declares  the  purposes  for  which  it  gives  them  ? 
I  hare  come  to  the  conclusion  that  suoh  is  the  true 
construction  of  the  Act  of  Parliament,  and  that  the 
exemption  does  not  exist  within  the  proviso  unless  tb» 
purposes  are  so  disclosed  by  tlis  will  itself  as  to  show 
that  the  legacy  is  given  for  this  purpose.  The  statute 
deals  with  what  is  dona  by  the  will ;  that  is  a  legaoy 
within  the  meaning  of  the  statute  which  is  a  gift  by 
the  will,  and  which  is  to  hare  effect  or  be  satisfied  by 
virtue  of  the  will ;  and  though  the  interpretation  of  the 
term  "  legacy  "  given  by  the  38th  section  of  the  6  it 
6  Vict.  c.  88,  and  the  4th  section  of  the  8  &  9  Vict, 
c.  76,  is  not  exclusive,  and  only  purposes  to  include 
wilhio  that  term  what  il  describes,  yet  it  shows  that 
the  Legislature  contemplated — as,  indsed,  they  obviouslx 
must  have  done — that  the  will  is  that  which  should 
determine  what  should  be  the  legacy.  I  am  sensible 
that  tha  words  are  large  enough,  if  ndt  controlled  by 
the  context,  to  embrace  a  bequest  for  any  of  the  pur- 
poses specified  in  the  proviso,  howsoever  that  purpose 
may  be  proved  ;  and  I  am  sensible,  also,  that  the 
construction  for  which  the  Crown  contends  may  possibly 
furnish  the  means  of  avoiding  duty  by  making  bequests 
to  relatives  upon  sscnt  trusts  for  strangers,  nnder  cir- 
cumstances in  which  the  Crown  may  not  easily  discover 
the  trust,  or  may  be  unable  to  establish  by  legal 
evidence,  to  deprive  the  Crown  of  the  duty.  It  is  quite 
possible,  also,  that  the  Legislsture,  having  before  them 
the  established  rule  of  the  courts  of  equity,  which 
formed  in  effect  a  part  of  the  law  of  the  land,  may  have 
intended  to  comprise  trusts  engrafted  hy  that  rule  oa 
legacies,  to  use  the  language  of  some  of  the  judges  ; 
and  the  expressions  in  the  several  sections  of  the 
schedule,  "  where  such  legacy,  &c.  shall  have  been 
given,  or  have  devolved  to  or  for  the  benefit  of  any 
person,"  must  be  considered  large  enough  and  sufBcient 
to  include  the  tnist  for  a  person  not  named  in  the  will 
created  by  the  undertaking  from  the  legatee  to  tha 
testator,  to  hold  the  legaoy  on  trust  for  that  person. 
This  view  may  be  considered  as  deriving  some  colour 
from  the  rule  laid  down  expressly  in  some  of  the 
esses,  thst  the  legacy  duty  shall  be  payable  by  or  at 
the  expenss  of  the  person  who  is  beneficially  entitled  to 
the  l^iaey :  (As  niOaiuon,  I  Cromp.  M.  &  R.  Ex. 
Ch.  142.)  Notwithstanding  this  construction,  which 
J  mention  for  the  purpose  of  showing  that  they  have 
not  been  overlooked,  I  feel  constrained  to  hold  that 
this  is  not  a  legaoy  given  for  a  charitable  purpose 
by  the  will,  and  that  not  being  so  given,  it  is  not 
within  the  proviso  creating  an  exemption  from  duty 
contained  in  the  38th  section  of  the  5  &  6  Vict, 
c  83.  Tha  result,  then,  must  be  a  decree  in  conformity 
with  the  prayer  of  the  infurmstions.  I  have  not,  as 
I  have  already  intimated,  come  to  the  conclusion  at 
which  I  have  arrived  without  considerable  doubt,  and 
soms  Suctnation  of  opinion.  I  should,  speaking  for 
myself,  not  regret  that  some  inexpensive  mode  might 
be  adopted  for  reviewing  our  decision,  if  not 
acqoiesced  in.  The  case  of  Re  Wilkinson,  I  Crom. 
M.  &  Ros.  142,  dscided  in  the  Court  of  Ex.  in 
England,  was  brought,  I  presume,  by  consent  between 
the  Crown  and  the  party  claiming  the  exemption  from 
the  legacy  duty,  in  the  shape  of  a  special  verdict  before 
the  judges  of  the  Court  of  Ex.  Ch.,  and  the  decision  from 
that  court  ia  repotted  under  the  name  of  7'Ae  Attorneg- 
Gmeral  v.  Naik,  1  M.  &  W.  237.  In  that  case  the 
exemption  was  claimed  on  the  ground  that  the  be- 
quest, which  waa  for  charitable  purposes,  and  was  to 
be  distributed  nnder  the  will  in  small  sums,  was  within 
the  limits  which,  under  the  55  Geo.  3,0.  184,  legacies 
were  not  chargeable  with  duty,  and  the  amount  ot 
duty  claimed  did  not  differ  mnoh  from  the  amount 
claimed  in  the  present  case  by  the  Crown. 

Fitzgerald,  B. — I  am  also  of  opinion  that  the  gift 
of  the  residue  coutuned  in  tha  will  of  the  late  Bridgit 
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Fitsg«rald  U  aabject  to  legacj  doty.  I  wuh  to  be 
tmdaratood  as  offering  no  opinion  whether  or  not  the 
tmat  with  which  it  is  alleged  on  the  part  of  the 
deft,  that  ancb  a  ptt  was  effected,  eonld  or  eonld 
not  be  enforced.  Kren  on  the  assumption  that  it 
«oold,  and  that  it  wonid  be  eonsidered  as  a  trust  for 
the  ednoation  or  maintenance  of  poor  children  in 
Ireland,  or  for  the  support  of  charitable  institutions 
in^Ireland,  or  for  purposes  merely  charitable,  I  am  of 
opinion  that  it  is  not  a  legacy  within  the  Acts, 
becanse  it  i*  not  a  gift  by  a  will  or  testamentary 
instrument ;  the  only  gift  by  the  will  or  testamentary 
uutmment  is  a  gift  of  the  residuary  estate  to  the  resi- 
duary legatees,  and  no  trust  as  to  the  application  of 
that  residue  is  impoMd,  or  can  be  gathered  from  the 
wilL  I  wish  further  to  be  understood  as  offering  no 
ojooion  as  to  the  terms  which  a  court  of  equity  may 
or  may  not  have  in  its  power  to  impose  on  parties 
•aeking  through  its  aid  to  avail  tbemselres  of  a  secret 
tmt  of  a  legacy  given  by  will,  with  a  riew  of  avoiding 
the  higher  amount  of  legacy  doty  than  that  to  which 
the  ces(iu>  jue  trtut  of  the  legacies  wonld  be  liable. 
It  may  be,  but  I  am  far  from  saying  it  is  so,  that  a 
oonrt  of  equity  may  have  a  right  to  say  to  such  par- 
ties, yon  shall  not  avail  yourselvess  of  a  secret  tnut 
to  escape  legacy  duty.  In  the  present  case  it  is  suffi- 
cient to  say,  that  nnder  the  provisions  of  the  statute  a 
aeoret  trust  cannot  be  made  available  by  the  legatee 
for  tbe  purposes  of  exemption  of  legacy  duty,  and  I 
caoaot  say  I  entertain  any  doubt  on  the  point. 


OOTTBT  OF  AFPEAI.  IN  OHAITCEBT. 

Beported  by  Tuoius  BROOKsaun,  Esq.,  Baii1sterHit-I.aw. 

May  8,  Jme  12,  13,  20,  a»d  Aug.  4. 

(Before  the  Lords  JoancRs.) 

colyer  v.  colysr. 

Pawlky  v.  Colykr. 

Mortgage — Redemption — lie-conveyanee  hjfira  mort- 

gtu/ee—'TnmU/or  life  of  the  equUf  <f  redemption. 
A  mortgagee-  cannot  be  compeUed  to  place  anolAer 
perttm  in  his  Utad  at  mortgagee,  and  he  mag  there- 
fore refvst  to  coneey  the  mortgaged  premieu  to  any 
person  uho  should  become  mortgagee  iy  that  con- 
veyane*.  In  the  a6<ene«  of  eoittracl,  he  aan  onfy  be 
caOxditpon  to  re-conveg  to  the  mortgagor  or  his 
assignee.  The  petition  of  a  tenant  for  life  of  an 
tqnity  of  redemption  for  a  transfer  of  the  first 
mortgage  on  payment  bj  her  inio  cotirt  of  the 
mon^s  secured  therdig,  while  a  second  mortgagee 
tKU  in  possetsion,  was  dismissed  viith  costs  by 
Kindtrslty,  V.  C.,  and,  on  tgipeal,  by  the  Lords 
Justices  also. 
The  same  tenant  fer  life  having  filed  her  biUfo  rsd'eem 
thai  and  a  second  mortgage,  the  case  was  eonsidered 
as  though  the  pit.  were  tenant  in  fee,  and  the  usual 
decree  was  made,  but  with  a  direction  that  the  re- 
eonvegance  should  be  made  according  to  the  Umi- 
iations  of  the  will  under  which  the  plL  was  tenant 
forlife. 

Tbe  case  of  Coiner  v.  Colyereeme  before  their  Lord- 
ships on  an  appeal  from  an  order  of  Cndanley,  V.C., 
made  upon  the  hearing  of  a  petition  presented  by  the 
pit.  in  the  second  suit  of  Pmley  v.  Cob/er ;  and  thia 
latter  suit  came  before  their  Lordships  for  its  original 
beating  by  the  consent  of  all  parties.  The  dicnm- 
atanees  were  as  follows : 

The  object  of  the  suit  of  Colyer  v.  Cctyer  was  to 
obtain  an  aecoont  of  the  tnut  property  comprised  in 
•  settlement,  in  which  Mary  Colyer,  the  pit.,  for- 
■•rl/  the  wife  of  James  Colyer,  but  now  deceased, 


waa  interested  for  her  life,  with  remainder  to  her 
children,  and  the  deft,  to  that  suit  waa  Charles  Colyer, 
the  surviving  trustee.  A  part  of  the  property  to 
which  tbe  settlement  extended  consisted  of  two  sums  of 
800/.  and  800/.,  which  were  secured  by,  and  con- 
stitnted  the  first  mortgage  on,  certain  real  estate  for- 
merly the  property  of  John  Pawley,  now  deceased,  who 
had  devised  the  mortgaged  premises  to  his  wife,  the 
pit  in  the  second  suit,  for  her  life,  with  oertun 
remainders  over.  Among  the  proceedings  in  tbe  soit 
of  Colyer  v.  Colyer  was  an  appointment  of  new  trustees 
in  the  place  of  Charlee  Colyer,  but  no  conveyance  of 
the  legal  estate  had  yet  been  made,  and  it  was  still 
vested  in  him. 

A  second  mortgage  was  made  by  the  said  Mr. 
Pawley  to  James  Colyer  himself  to  secure  2200/.,  and 
he  being  dis8atis6ed  with  the  condition  and  manage- 
ment of  the  estate,  had  entered  into  possession,  and 
had,  as  be  alleged,  duly  applied  the  rents  and  handed 
over  any  surplus  to  Mrs.  Pawley. 

That  lady  soon  afterwarda  institnted  the  suit  of 
PamUg  v.  Colyer  in  tbe  Court  of  the  M.  R.  for  s 
redemption  of  the  mortgaged  property  from  both  the 
mortgagees,  but  before  that  snit  came  on  to  be  heard 
she  presented  her  petition  in  Colyer  v.  Colyer  praying 
that  she  might  be  at  liberty  to  pay  into  court  the  two 
snms  of  800/.  and  800/.  representing  tbe  first  mort- 
gage, and  that  thereupon  Charles  Colyer,  the  surrinog 
trustee,  might  transfer  the  mortgage  to  her. 

This  petition  was  opposed  before  Kindersley,  V.C.  by 
the  new  trustees  of  tbe  settlement,  on  the  ground  thst  it 
waa  an  irregular  attempt  to  procure  redemption  of  the 
first  mortgape  by  a  short  course,  and  oust  the 
possession  of  James  Collyer  tbe  second  mortgagee. 
John  Pawley,  tbe  mortgagor,  bad  devised  his  estates 
to  trustees,  who  were  not  before  tbe  court;  they 
were  the  proper  persons  to  whom  the  property  should 
be  re-conveyed,  and  tbe  petitioner  was  only  tenant  for 
life.     See  Janus  v.  Briou,  3  Swans.  234. 

Charles  Colyer  was  willing  to  convey  the  estate 
according  to  the  prayer  of  the  petition. 

Kindersley,  V.  C,  thought  that  the  real  question 
was  whether  Mrs.  Pawley  had  a  right  to  call  upon  the 
court  to  compel  Charles  Colyer  to  make  a  transferof 
the  mortgage  upon  her  paying  the  800/.  and  800t 
into  court.  The  effect  of  such  a  transaction  would  be 
that  ahe  wonld  get  the  estate  into  her  hands  agaiiut 
James  Colyer,  and  would  prevent  any  portion  of  the 
rents  going  to  pay  interest  to  him,  and  b«  was  « 
opinion  that  there  vras  no  ground  for  the  petition,  and 
he  acoordingly  dismissed  it  with  costa. 

Mrs.  Pawley  appealed  against  that  order,  and  ubm 
the  petition  first  appeared  in  their  Lordships'  paper,  it 
was  mentioned  that  the  app.  had  filed  the  rodemplioo 
bill  in  Pawley  v.  Colyer,  and  the  hearing  of  tJie 
petition  was  then  adjourned  in  order  that  it  and  tbe 
suit  might  be  brought  on  together.  ^^ 

John  Pearson  appeared  for  Mrs.  Pawley  in  suffort 
of  tbe  appeal  petition  and  of  her  bill,  in  /Vnnv  ^• 
Oofyer.  . 

Southgate,  Q.C.  and  Marten,  for  the  new  tm^  " 
the  Colyer  aettlement,  anpported  his  Honour's  order. 

Karslake  for  other  parties. 

John  Pearson  replied. 

Judgment  was  reserved  antU  the  4th  Aug.)  '^ 
which  day  ^^ 

Lord  JnsUoe  Turxbr  s«d,  that  this  esse  oon» 
before  tbe  Court  of  Appeal  upon  a  petition  by  *"• 
Pawley,  who  was  tbe  tenant  for  life  nnder  tbe  will  »^ 
her  late  husband,  the  mortg-.gor,  Mr.  ^  ,*^'^ 
certain  real  esUtes  which  were  subject  to  several  aoa- 
gagas,  of  which  mortgages  the  first  was  *«»*  " 
Charlee  Colyer  as  the  surviving  trustee  of  a  ""f"^ 
under  which  the  chUdren  of  James  Colyer  had  no 


beolmie  "entitled  ^"neficiany,'  and  the'  »«»"^."2 
vested  m  James  Colyer  himAjf.    Colyer  r.  Co^>  >" 
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Pearsoh  v.  Ckakswick. 
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Bnt  of  UitM  snita,  relsMd  oolj  t4>  (h*  tnuU  for  the 
bM<fitof  Ui«  ehildno  of  Jama*  Coljrcr;    tka  Moood, 
Pamltf  t,   Cotjier,   was  •  soit  iiistitutod    by    Mrs. 
Ptwkr  («r  the  radnnption  of  both  of  thcaa  mortgages. 
A  petition  had  been  presented  in  the  anit  of  Cofy»r  ▼. 
Golfer  on  behalf  of  Mn,  Pawley,  which  prayed  that 
■hi  michl  be  at  liberty  to  pay  into  oourt  the  two  soma 
ft  tOw.  and  WHML  which  repieaeoted  the  first  mort- 
pge^  tad  that  Charlea  Colyer,  the  anrTiving  tmttea, 
■^^   be    ordered  to  transfer  the  mortgage   to  the 
pit.    Tbia  petition  wai  beard  before  Kindersley,  V.C., 
by  whom  it  waa  diimiaaed  with  oosts,  and  it  was  then 
bienght  bafor*  this  court  by  way  of  appeal  from  bit 
Hoowr's   decisioD.     The  tscood  soit  of  PawUg  r. 
Colfm'  came  befon  thit  oourt  for  its  original  heanng, 
by  the  Gooaent  of  the  partiet,  and  was  beard  with  the 
petition  ia  the  other  toit.     The  first  qneatioD  was, 
vbathar  tb*  petition  in   Colger  t.  C<^ftr  had  been 
pcaperiy    djimieierl,   and    hia    opinion    was   that  it 
kaiL    Th*   eaae  of   Jama  t.  Briou,  3  Swan.  334, 
•at    an     authority     decitiTe     againtt    what     was 
aiktd   by  the  petitbiL      It    waa   said  in  that  caao, 
U  page  941,  that  "  the  deft,  as  mortcpgee  waa  in 
thit  titnatioa,  that  she  might  rtfose  to  convey  the 
aertgaged  promiset  to  any  one  who  was  to  become  by 
that  conTe^anea  mortgagee  at  assignee  of  the  mort- 
eigee  (beeaose  no   mortgagee  can   be  eompelltd  to 
place  anotber  peram  in  lHa  stead  aa  mortgagee),  and 
might  retoan  poeietsion  and  refuse  to  racouTey,  unless 
the  penon*  entitled  eama  to  demand  poaeeasion  and  r». 
aooieyanea.'*    There  wat  hers  no  oontnet  to  trantfer 
the  mortgage,  and  in  the  absence  of  contract  hit  Lord- 
ship laid,  tlMt  he  waa  at  a  loaa  to  see  on  what  ground 
the  mortgagor  could  compel  the  mortgagee  to  transfer 
the  mortgage.    The  oootract  was  to  reoouTey  to  the 
mortgagor  or  hia  assigns,  and  this  was  all  that  the 
nurtgagta  waa  compeUabla  to  do.    It  was  argued  on 
thtpart  of  the  petitioner  that  she  oonld  not  safely 
pay  the  money  to  Charlea  Colyer,  on  account  of  the 
pneeedioga  in  this  snit;  but  the  answer  to  that  was, 
that  tha  petitioner  waa  not  entitled  to  make  the  pay- 
neata  at  all.    The  petition  was  wholly  without  foun- 
dation, and  it  liad  been  rightly  dinmissed  with  coats. 
Then  there  remained  tlie  question,  what  decree  ought 
to  be  made  in  the  redemption  suit  ?    No  question  aruse 
as  to  the  parties.     First,  there  wss  Charles  Colyer  in 
respect  of  the  first  mortgage  npon  the  property;  secondly, 
James  Colyer  in  respect  of  the  second  mortgage  Tested 
in  him;  and  Uatly,  the  parties  entitled  under  the  will 
•t  Ht.  Pawley,  the  mortgagor.    Farther,  Charles  Colyer 
elaimed  alao  a  charge  upon  the  mortgage  veated  in  James 
Ctdyer.     Under  theee    circumstuices,  it  appeared,  in 
the  flrit  place,  to  be  the  right  conrse  to  frame  the 
decree  in  Ptnthji  v.  Col^,  as  if  the  pit.  were  not  merely 
for  life,  but  tenant  in  fee.    Assuming  the  parties  to 
be  so  entitled,  there  was  no  difficulty,  and  the  only 
anusnal    direction    would    be,   an  account   of    what 
was  due  to  Charles  Colyer  in  respect  to  the  charge 
which   be  alleged  against  tha  mortgage  debt  due  to 
'amea  Oolyer.  Of  coarse  there  most  alao  be  an  account 
of  the  rentaand  profits  raceiTed  by  James  Colyer.   The 
nrxt  qaesiion  then  woold  be,  what  ought  to  be  done  by 
msoa  of  tha  pit.  being  only  tenant  for  life.      The 
pit.  allegad  that  the  renta  were  more  than  sufficient  to 
keep  down  the  interest ;  but  whether  that  waa  so  or 
not  would  appear  by  the  accoanta.     If  they  were  more 
thaa  snfficieat,  the  pit  would  be  entitled  to  stand  in 
the  plaoe  of  the  mortgagee  for  the  surplus,  snd  a  de- 
darotioa  to  tliat  effect  would  be  inserted  in  the  decree. 
A  leooDTayance  according  to  the  limitations  of  Mr. 
Pawloy'a  will  must  be  executed,  and  the  decree  would 
proTid*  for  thit  also.     He  had  thought  it  right  to  offer 
these  anggestiona,  bot  the  case  waa  one  which  ought, 
in  Ut  0|iinien,  to  be  mentiuued  on  the, minutes,  when 
th*  Goort  would  dispoee  of  the  ooata  of  the  redemption 
aait  tlao,  npoo  wbiob  they  would  heat  the  paitiet. 


Lord  Jutlica  Khioht  Bbvcb  wat  of  tha  same 
opinion. 

Solicitort  for  the  pit.  Ura.  Pawley,  Flowir  and 
Fhaer. 

Solicitors  for  the  new  tnuteet  of  the  settlement, 
Mesers.  Davidson  and  Ilardmci. 

Solicitor  fur  the  other  parties,  Ckarlu  Colgtr. 


BOLLS  OOXTRT. 

Beported  by  H.  B.  Tomo,  Esq.,  BsnlsteiHa-Law. 

W»diu$day,  Ow.  17,  1863. 
Pbabsox  v.  CaAnawtcK. 
Bequett — Inoom* — Joint  tmameg, 
Wker«   Atrt  i$   a  iaquett  of  prmtrty  to  two  or 
more  pertons  Jbr  their  Uvee  emd  the  ^  of  tkt 
lurvivor  of  Aem,  fMaiaed  bg  a  gift  over  qftha 
froptrts  on  the  death  of  Ae  mtrvitor  of  thoee 
pereoni,  the  vhole  of  the  premotw  tnferestt  mm*  it 
auumtd  to  eoatnuM  m  Moss  penoiu,  or  the  sar- 
cioor  of  them,  till  hie  death. 
Where,  therefore,  a  tetlotar  btjiteathed  the  imeome  of 
property,  in  Inutfor  hie  Arte  daughters,  for  th^ 
livet,  ami  the  Uvee  nfthe  eurvivort  and  mnmw  of 
them,  and,  tfier  the  deeemee  of  the  eurvioor,  in 
tnulfor  the  ieeue  of  the  daughters  who  thetUd  attaiit 
tventg-one,  it  was 
BM,    that  the  daughters  tf  the  testator  look  H* 
bequett  at  Joint  teaaui*,  and  not  ttitaateineommem, 
Armstrong  e.  Eldridge,  3  Br.  C.  C.  315,  and  Jones  ti, 
Bandall,  1  Jae.  ^  W.  100,  observed  upon. 
Leonard  Foster,  tha  testator  in  this  suit,  by  bit  will 
bequeathed  the  interest,  dindends,  and  annual  profits 
to  ariae   and   become  due   and  payable  from  certain 
trust- funds  to  the  trustee  of  bis  will,  upon  the  fol- 
lowing trust,  "  to  pay  the  same  unto  and  equally 
between  my  three  danghters  Mary,  Ann,  and  Sarah, 
for  and  during  tha  term  of  their  natural  liTea,  and  tha 
Utcs  of  the  surriTort,  and  the  surriTor  of  them,  daring 
their  and  her  natural  life,  to  and  for  their  reapectiTe 
sole  and  separate  use  and  benefit,  and  without  being 
subject  to  the  debta,  control,  interference,  or  engage- 
ments of  their  present  or  any  fntnre  husbands.     The 
will  then  continned  thus :   "  And  I  do    hereby  will 
and  direct  that  the  respectire  receipts  of  my  said 
three    daughters    slone    from    time  to    time,   not- 
withstanding  their  or  any  of    their  coTertnre,   shall 
be  a  sufficient  discharge  to  my  said   trustee,   or  the 
trustees  for  the  time  being,  for  tha    said    interest, 
dividends,  annual  proceeds,  rents  and  profita;  and  I 
da  hereby  further  declare  my  will  and  mind  to  be  that 
it  shall  not  be  lawful  for  my  said   daughtera  res- 
pectively to  charge,  sell,  or  aasign,  or  otherwise  dispose 
of  by  wsy  of  anticipation,  the  interest,  dividends  snd 
annual  produce,  renta,  and  profits,  eo  to  them  respec- 
tively payable  as  aforeiaid  ;  and  that  notwithstanding 
snch    charge,     sale,     assignment,    or    other     dispo- 
sition,   it    shall     and     may     be     lawfnl    to   and 
for  my  said  trustees  or  trustee  for  the  time  being, 
and  they  and  he  are  and  is  hereby  required  to  pay  the 
said  interest,  dividends,  aiid  annual  produce,  rents  and 
profits,  into  the  proper  h.inds  of  my  said  daughtera 
respectively,  for  their  respective  separate  and  peculiar 
use  and  benefit,  upon  their  own  respective  receipts ; 
and  from  and  after  the  deoKue  of  the  survivor  of 
them,  my  said  three  daughters,"  upon  certain  trusts 
for  the  benefit  of  all  and  every  the  lawful  issue  of  bis 
daughters  who  should  attain  the  age  of  twenty-on* 
years. 

The  trstator  died  in  1853.    His  daughter  Mary  died 

in    1859.       The    question  was,    whether   the    three 

daughters  of  the  teststor  took  their  interests  in  the 

beqnest  as  tensnts  in  common,  or  as  joint  tenants  ? 

BaggaUag,<i.G.  and,Bew  appeaiadfor  tha  dangbtar 
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Aim,  and  eontanded  that  th«  word*  of  the  beqaait 

created  a  joint  tenancy  between  Mar;  and  her  sisters, 

and  that  Mary's  share  therefore  snrvired  to  Ann  and 

Sarah. 

,  Soaihgate,  Q.C.  and  A.  0.  Marten  appeared   for 

Sarah. 

Selioi/n,  Q.C.  and   T.  Btimphra/,  for  the  parties 

interested  under  tlie  subsequent  trusts,  argued  that  the 

.  words  of  the   bequest  created  a  tenancy  in  common 

between  Mary  and  her  sisters,  and  that  Mary's  share 

therefore  paseed  under  the  gift  over. 

The  following  authorities  were  cited  in  the  atgn- 
ments : 

Amutrong  y.  Eldridgt,  3  Bro.  C.  C.  215; 

Jonu  V.  Randall,  I  Jac.  &  W.  100 ; 

Ealu  T.  Lord  Cardigan,  9  Sim.  384  ; 
•       S  Jarm.  on  Wills,  240,  700 ; 

Boper  on  Legacies,  1397. 
,  The  Master  of  the  Bolls. — I  am  of  opinion  that  the 
words  of  the  bequest  in  this  will  create  a  joint  tenancy 
between  the  three  daughters  of  the  testator,  and  not 
a  tenancy  in  common ;  and  that  the  interest  of  the 
deceased  daughter  went  over  on  her  death  to  her 
kisters,  to  remain  in  them  nnlil  the  snrriTor  of  those 
sisters  dies.  Amutrong  t.  Etdridge  is  an  authority 
%luch  states  very  distinctly  what  are  the  principles 
governing  such  a  case  as  the  present,  and  that 
aathority  has  been  frequently  followed.  Mr.  Boper, 
from  his  work  on  legacies,  seems  indeed  to  have  thongbt 
that  Arm$trong  v.  Etdridge  and  Jone*  v.  Randall 
were  inoonsistent  with  each  other;  and  be  remarks 
that  when  Jonet  r.  RandaU  was  argued,  AmMrong  t. 
Eldridgt  was  not  cited  to  the  court.  But  other  text 
writers  have  considered  the  case  of  Jonet  v.  RandaU  to 
be  an  authority.  I  think  that  ihe  two  cases  may  be 
reconciled  tbufr — by  adopting  this,  as  the  distinction 
between  them,  viz.,  that,  where  there  is  a  bequest  of 
property  to  two  or  more  persons  for  their  lives  and  the 
life  of  the  survivor,  followed  by  a  gift  over  of  the 
property  on  the  death  of  the  survivor  of  those  persons, 
the  whole  of  the  previous  interests  most  be  assumed  to 
continuein  those  persons,  or  thesnrvivorof  them,  till  their 
or  his  death.  EcUei  v.  Lord  Cardigan  does  not  affect  the 
present  case.  In  that,  the  testator  gave  two  persons  an 
annuity  of  200i.  "  each,  for  their  lives  and  i  he  life  of  the 
snrvivor."  The  court  thought  the  testator  there  intended 
to  give  the  whole  income  to  the  annuitants  colleotively. 
I  mnst  therefore  in  this  case  declare  that,  according  to 
the  true  ooustrnction  of  the  will  of  Mr.  Leonard 
Foster,  Ann  and  Sarah,  as  the  surviving  daughters  of 
the  three  named  in  the  will,  are  entitled  to  the  whole 
of  the  income  of  the  property  bequeathed  in  trust  for 
Maiy  and  them  during  the  remainder  of  their  joint 
lives ;  and  that  the  survivor  of  Ann  and  Sarah  will  be 
entitled  to  the  whole  thereof,  for  her  life. 

Solicitors :  Egre  and  La>ot»n ;  Torr,  Janeuag  and 
Tagart;  Mason,  Son  itaiSturt. 

March  13  and  n. 

WlLLTAUS  V.  BCLLHOBB. 
BULLMORE  V.  WiLLTAMS. 

Mortgage— Foreclomre—Crou-bill—JndivitibiBtg 
of  connderation. 

A  mortgage*  initiiuled  an  ordinary  Jbredomre  suit 
agaimt  hit  mortgagort.  They  JUed  a  eross-biii 
againtl  Mm  to  let  aiide  the  mortgage  trantactioti, 
proving  by  their  evidence  that  he  had  vobuUarify 

■  adtanced  the  money  to  that  principal  mortgagor,  but 
vUh  purpote  to  continue  an  intimaq/  he  had 
formed  with  the  morlgagor't  daughter,  vhom 
(mknovn  to  her  father)  he  had  premnuly  teduoed. 
The  court  being  of  opinion  thai  it  mutt  regard  the 
eontideration  for  the  morlgage-deed  at  etUire,    it 

Btld,  that  tht  bill  in  the  forecloture  tuU  muit  be 


ditmititd;  that  the  mortgage  trantaction  eoald  not 
ttand;  and  that  the  deed  nuut  be  delivered  up  tote 
cancelled. 

The  first  of  these  suits  waa  instituted  to  fortdoa* 
a  mortgage  of  certain  copyhold  property,  dated  the 
20th  Aug.  1855,  made  by  the  defts.,  a  father  and 
two  of  his  daughters,  to  the  pit. ;  and  the  money  then 
advanced  by  him  was  applied  in  paying  off  a  prior 
chvge  effected  by  them  on  the  property  in  favour  of  a 
Mr.  Tweedie. 

The  second  soit  ws*  instituted  by  the  fatbw  and 
his  tyio  danghters  to  obtain  a  declaration  that  the 
mortgage-deed  of  the  20th  Ang.  1855,  and  a  policy  of 
assurance  which  had  been  assigned  to  the  pit.  in  the 
first  suit  as  a  collateral  security,  should  be  delivered 
up  to  be  cancelled. 

It  appeared  from  the  evidence  in  the  suit,  that  the 
danghters  executed  the  mortgages  under  the  pitssnre 
and  undue  influence  of  thur  father,  and  that  they  had 
received  no  consideration  for  their  execution  of  the 
deeds ;  that  moreover  other  infant  children  of  the 
mortgag(a'  had  been  made  parties  to  the  deeds,  in  the 
expectation  that  they  would  execute  them  when  tiiey 
«une  of  age,  but  that  they  had  not  done  so. 

The  evidence  also  established  that,  so  early  as  July 
1853,  or  at  all  events  prior  to  the  year  1855, 
Willyams,  the  mortgagee,  had  seduced  a  daughter  of 
Mr.  Bnllmocs  ;  that  on  Mr.  Tweedie  (who  was  a  rela- 
tion of  Mr.  Bnllmore)  and  Mrs.  Tweedie  remonstrating 
with  him  on  what  was  then  only  considered  to  be  the 
notorious  attentions  of  Willyams  to  the  young  Isdy, 
that  penon  waa  forbidden  to  visit  Mr.  BuUmore's 
family.  Willyams,  however,  afterwards  volunteered  to 
advance  the  money  to  pay  off  Mr.  Tweedie ;  but  did  so 
merely  with  the  view  of  being  thereby  enabled  to  con- 
tinue his  intercourse  with  the  daughter.  In  that 
be  succeeded;  but  it  did  not  appear  that  there 
waa  any  express  agreement  between  him  and  Mr. 
BuUmore,  that  the  former  ahould  be  allowed  to 
continue  bis  vints  to  the  family  of  the  latter. 
Mr.  Bnllmore  oltimately  received  the  advaaos 
from  Willyams,  and  the  fbrmer  gentleman  and  bis 
daughters  joined  in  executing  the  mortgage  of  the  20th 
Ang.  1855  to  Willyams.  The  mortgage  money  beiog 
still  nnpaid,  the  first  suit  was  instituted,  as  above 
stated,  by  Willyams  to  foreclose  the  equity  of  redemp- 
tion, and  the  second  by  Mr.  Bnllmore  and  his  daughters, 
to  be  relieved  from  their  deed  on  the  grounds  already 
specified. 

Selioyn,  Q.  C.  and  Datmey  appeared  for  the  mort- 
gagee Willyams,  the  ph.  in  the  fotedosurs  suit ;  and 
cited 

iT  Queen  v.  Farguhar,  11  Ves.  467  ; 
Sngd.  on  Powers,  616,  8tli  edit. 
Baggallay,  Q.  C,  Charlet  Hall  and  RowcHJe,  for 
the  defta.  in  the  first,  and  the  pit.  is  the  second  suit, 
cited 

Archer  ▼.  Budion,  7  Beav.  551  ; 

E^ey  T.  Lttbe,  10  Hare,  260  ; 

MaUlandy.  Irving,  15  Sim.  437  ; 

Evan*  T.  Bremridge,  2  K.  &  J.   174  ;  s.  c  on 

appeal,  8  De  0.  M.  &  G.  100; 
Eomi  V.  Carrington,  2  De  G.   F.  &  J.  481 ; 
1  L.  T.  Bep,  N.S.  229,  and  4  L.  T.  Bep.  N.S. 
65. 
The  arguments  were  beard  in  private;    but  the 
effect  of  them  and  the  details  of  the  evidence  will  saffi- 
dently  appear  from  the  judgment  of  the  M.  B. 

Man*  17.— The  Mabtsb  of  the  Bolls.— K 
appears  from  the  evidence  in  these  suits  thst  the 
pit.  in  the  first,  who  is  also  the  def^  in  the  second,  of 
them,  so  early  as  July  1853,  at  all  evento  prior «« 
1855,  succeeded  in  sedncing  a  daughter  of  Mr.  Bull- 
more,  the  deft,  in  the  first  and  the  pit.  in  the  ssoond 
suiu  Mr.  Tweedie,  »  brotber-in-Uwof  Mrs.BulImoft, 
pointed  oat  t«  bim  that  Willyams's  attentions  to  bi» 
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■ddigbten  mra  becoming  notorioos.  At  the  ume  time 
Tweedie  applied  to  him  for  repayment  of  the  sam 
which  be  bad  advanced  on  the  seenritj  of  the  copyhold 
property;  and  for  a  settlement  as  to  some  moneys  for 
which  he  had  become  seeority.  Bnllmors  there- 
vpon  applied  to  Willyams  for  assistance.  Shortly 
-after  that,  upon  the  strong  remonstrances  of  Mr.  and 
Mrs.  Tweedie,  Bnllmore  wrote  to  Willyams  on  the  sub- 
ject of  his  attentions  to  the  lady,  and  requested  him  to 
-disooatinoe  his  Tisits  to  her.  In  answer  to  that  letter 
WillyanM  wrote  another,  asserting  his  innocence,  bnt 
aeqaiaacing  in  Mr.  Bnllmore's  refnsal  to  admit  him  to 
his  boose.  The  day  after  that,  however,  Willyams  wrote 
*  letter  to  Mr.  Bnllmore,  oSering  to  advance  him  the 
•nm  required  to  pay  off  the  mortgage  to  Mr.  Tweedie. 
That  transaction  was  afterwards  carried  into  effect  by  the 
mortgage  of  the  20th  Aog.  1855.  It  is,  I  think,  im- 
psasible  to  read  the  evidence  and  not  come  to  the  eoB- 
clnsion,  that  part  of  the  eon«ideiation — I  am  nnable  to 
«ay  how  mncb,  bat  certainly  a  part — was,  that  the 
deit,  shoold  be  allowed  to  continue  his  visits. 
It  is  diffienit  to  snppose  from  the  evidence,  that 
Ur.  Ballmore  was  not  aware  that  Willyams  had 
then  either  actually  seduced,  or  that  be  was 
attempting  to  sednce,  his  dangbter.  In  either  case 
I  cannot  donbt  that  part  of  the  consideration  for 
the  mortgage-deed  was  such  as  I  have  stated.  In  that 
«lats  of  circumstances,  no  person  can  ask  this  court 
to  give  effect  to  the  transaction  of  the  20th  Aug. 
1855.  The  court  is  compelled  to  look  to  the  whole 
-consideration  given  and  cannot  execute  it  in  part. 
It  is,  of  course,  utterly  impossible  for  the  court 
to  give  Willyams  any  assistance  whatever.  I 
have  bad  to  consider  whether  I  shoald  allow  the 
fartin  an  opportunity  of  proceeding  at  law  j  bnt  as 
'exactly  the  same  defence  would  be  open  there  as  here, 
>I  think  I  should  not  be  acting  rightly  unless  I  pnt  an 
-«tid  to  this  unfortunate  case  as  speedily  as  possible.  I 
Aall  therefore  say  nothing  as  to  any  action  at  law  for 
4he  money,  bnt  shall  order  the  mortgage-deed  of  the 
:aOtb  Ang.  18S5  to  be  delivered  np  to  be  cancelled. 
The  ground  on  which  I  have  decided  the  case  renders 
•it  nnnecesaary  to  consider  the  circnmstances  under 
'^hicfa  the  daughters  executed  either  of  the  mortgage- 
dceda,  although  it  is  difficult  to  see  how  their  execu- 
tion of  them  can  be  supported.  The  decree  must  also 
-direct  the  disminial  <^  the  6rst  bill,  and  after  pro- 
■viding  for  the  delivery  op  of  the  mortgnge-deed,  it 
most  provide  for  the  delivery  op  of  the  policy  of 
aasnrance  which  was  assigned  to  Willyams  as  a  col- 
lateral secnrity.  Willyams  most  pay  all  the  costs 
■except  those  of  Bnllmore  the  father. 

At  the  conclusion  of  the  judgment  BaggaVay,  Q.C. 
aaid  that,  however  weak  and  blind  Mr.  Bnllmore 
might  have  been  throughout  to  Willyams'a  conduct,  he 
waa  sot  aware  of  the  real  drcomstances  of  hb 
-daoghter's  situation.        

-J/oy  6,  26,  tatdJvm  8. 

Baoot  v.  Baoot. 

LiOGE  V.  Leooe. 

Ttmant  for  lift—  WtM* — MiMti—Tanbtr—Ingmriu. 

Jt  is  aheay  a  juafioit  of  dtgrm,  to  bt  tttailisied  bg 

tmdtiut,  vhellur  the  vcrkmg  of  a  mme  vhich  hat 

mot  bemfomerlji  vorhed  it  vxuU  or  not.    A  tenant 

for  Hft,  though  impeaeiabU/br  mule,  may  proper^ 

worh  an  open  naiw,     A  nine   not  worked  for 

■  tmthn  montki  or  two  yean  premotub/  to  the  tenant 

J'or  life  coming  into  poueseion  tmut  «(tU  be  eon- 

lidtred  at  an  open  mine;  but  a  mine  wUcA  hat 

mot  been  worked  for  a  hundred  yean  cannot  be 

■froperb/  to  trtated.    A  mine  whiA  hat  not  been 

laoHctdfor  taenty  or  thirty  ytart  from  the  Ion  of 

fro^  attending  the  working,  may,  wiUumt  committing 

maeli,  be  worked  ogain  by  a  luoeeeding  tenant 


for  life;  but  if  the  working  of  the  mine  hat  been 
abandoned  by  the  owner  of  the  inheritance  many 
yeart  previouthf,  with  a  t/iew  to  tome  permanent 
advantage  to  tAt  property,  it  it  doubtful  whether  a 
tueeeeding  tenant  frr  life  could  properly  treat  that 
at  an  open  nUne.     The  opening  ofafreeh  pit,  alto, 
may  not,  under  tome  eircumttancet,   amount  to  the 
opening  of  a  new  muie,  but  only  to  the  more  ad- 
vantageout    working    of  an  old    one,    and   may 
potiibly  be  done  without  any  injury  to  the  inheri- 
tance, if  the  lurfaee    of  the  land,  where  it  hat 
been  opened,  wat  of  little  or  no  value  to  the  ettote. 
All  cutting  of  tioAer  it  not  watte.    In  many  placet 
oak  coppice  it  felled  regularly  every  lixteen  or 
eighteen  yeart,  leaving  poltt  which  are  at  regularly 
cut  every  leamdfalt,  every  thirty- two  or  thirty-iia 
yeart.     That  timber,  it  thoM  teem,  would  contti- 
tule  the  fair  profit  of  the  land  to  which  the  tenant 
for  K/e  would  be  entitled;  to  alto,  the  proper  and 
regular  thinmngi  of  a  wood,  for  the  pwpote  of  im- 
proving the  reel  of  the  treet,  within  certain  Umitt, 
would  not  amount  to  watte. 
There  are  many  catet  in  which  the  tenant  for  life  can- 
not derive  atu/  ben^from  timber  improperly  cut  by 
him,  knowingly  imd  wUfuUy.     Where,  however,  a 
long  time  hat  elapted  before  a  bill  hat  been  filed  to 
make  a  tenant  for  life,  retpontible  fur  watte  done 
by  him,  the  court  hat,  although  the  lapse  of  time 
hat  not  aritenfrom  thefault  of  the  pit.  in  the  tuil, 
atually  endeavoured  to  deal  liberally  with  the  tenant 
for  life ;  contidering  that  in  motl  catet  it  would  not 
be  for  the  ben^  of  the  partiet  concerned  to  go 
into  a  long  and  expentive  inquiry  at  to  the  nature 
of  the  tinier  cut,  and  the  eircumttancet  under  which 
it  may  have  been  cut. 
The  Court  declined  to  attent  to  the  doctrine,  erroneoutly 
tuppoted  to  be  laid  doum  by  many  of  the  catet,  that 
if  an  ettate  be  linUted  to  fix  or  more  periont  for 
life,  in   tuccetiion,  with    leveral  and   tuoeeitive 
ettatit  tail  to  their  firtt  and  other  tont  in  tuecet- 
tioH,  and  if  the  firtt  tenant  for  life  commit  watte, 
without  collation  with  any  one,  the  money  ariting 
from  the  inheritance  watted  would  belong  to  the 
eldett  ton  of  the  latt  tenant  for  life ;  becaute  he 
might  happen  lobe  the  only  tenant  in  tail  then  in 
exiitence,    and    could   thisreby     deprive   aU   the 
tone  of  the  prior  tenantt  for  life  who  thoM  be 
aferwgrdt  bom,  ofllie  inheritance  tettled  on  them. 
If  the  firtt  tenant  for  life  could  do  that,  at  to  a 
portion  of  the   inheritance,  the    principle    would 
apply  equally  to  the  whole ;  and  he  might,  provided 
there  were  no  eoUution  with  the  tenant  in  tail  in 
ette  (^tuch  at  if  the  tenant  in  tail  in  ette  were  an 
tn/inK),  give  an  ettate,  or  the  valuable  part  of  it,  to 
a  remote    detcendant,     to    tite    exclution  of  any 
children   who,  in  the  ordinary  courie  of  nature, 
might,  and  would,  qflerwardt  come  into  txittence. 
It  it  not  a  matter  of  count  that,  if  the  winning  of 
mineralt  and  the  cutting   of  timber  by  a   tenant 
for  life  it  not  rightful,   thit  court  will  leave  the 
partiet  to  their  remedy  at  law ;  for  the  court  will, 
when  the  eircumttancet  of  the  cate  allow  tuch  a 
count  to  be  adopted,  direct  inqtariet,  at  between 
the  ettate  of  the  tenant  for  life,  who  hat  committed 
the  watte,  and  the  renrninderman,  to  ascertain  the 
natun  and  extent  <f  the  watte  actually  committed. 
These  two  suits  were  set  down  to  be  heard  together. 
The  pit.  in  the  fii^t  of  them  was  the  eldest  and  infant 
son  of  the  Rev.  Ralph  Bagot,  and  the  defte.  were  this 
execnton  of  a  Mr,  Egerton  -Arden  Bagot.    The  bill  in 
that  snit  prayed  a  declaration,  that  the  personal  estate 
of  Egerton  Arden  Bagot  was  liable  to  answer  to  tha 
pit.    for    all    the    bene6t    and    profits    received   by 
Mr.    Egerton    Arden    Bagot,    from    or    by    means 
of    certain    acts   of    waste    committed   by    him    on 
some  settled  estates,  together  with  interest   on  tba 
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amount  of  snch  benofil  and  profit*,  at  4L  par  cent, 
par  aiunm,  from  tb«  period!  when  the;  were  reapec- 
tirely  reoeWed  hj  him ;  that  an  aecooDt  might  bo  twen 
of  the  sums  of  mmuij  recaved  b;  Mr.  Egerton  Arden 
Bsgot  from  the  sale  oi  timber  improperly  felled  bj  him, 
and  of  ooals  and  other  minerals  gotten  bj  him  from  mines 
under  the  said  estates,  which  wen  unopened,  abandoned, 
or  dormant,  it  the  death  of  the  testator ;  distinguishing, 
in  such  account,  the  moneys  which  were  received  or 
became  due  prior  to  the  birth  of  the  pit.  from  those 
which  were  reoeiTod  or  became  dne  subsequently,  and 
that  interest  might  be  computed  on  all  inch  moneys  at 
the  rate  aforesaid ;  that  inquiries  might  be  mad*  as  to 
the  incmnbrances  on  the  said  estates,  and  ss  to  the 
moneys  (if  any)  properly  expended  by  Ur.  Egerton 
Arden  Bagot  in  relation  to  the  said  estates ;  and  for 
further  relief. 

The  suit  of  Lt^  T.  Ltgge  was  instituted  for  the 
«dmiuistration  of  the  estate  of  Mr.  Egerton  Arden 
Bagot 

The  facia  common  to  the  two  cases  wen  shortly 
the«):— The  B»r.  Walter  Bagot,  by  his  will,  dated  the 
4th  May  1798,  devised  all  hi*  real  estates  in  the  coun- 
ties of  Warwick  and  Ijincaster,  subject  to  a  term  of 
1000  years,  to  bis  eldeat  son  Egerton  Arden  Bagot  for 
life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  with  remainder  to  his  first  and  other  sons 
in  tail  male.  The  will  then  contained  similar  limitations 
in  favour  of  each  of  the  testator's  other  sons,  namely 
Walter,  William,  Harvey,  Humphrey  and  Ralph,  and 
tbier  respective  issue,  with  an  ultimate  remainder  to  the 
right  heir*  of  the  testator.  The  term  of  1000  years 
was  created  for  the  purpose  of  raising  mon^  in  aid 
of  the  personal  estate,  and  ahw  a  sum  of  15002.  which 
the  testator  had  covenanted  by  his  marriage  settlement 
to  pay.  The  will  contained  no  provisions  eaoneratiog 
the  respective  tenants  for  life  of  the  settled  estates  frum 
impeachment  of  any  waste  committed  thereon  by  them. 
The  testator  died  in  1806.  Walter  Bagot.William  Bagot, 
Harvey  Bagot  and  Humphrey  Bagot,  survived  him,  but 
died  in  the  lifetime  of  Egerton  Arden  Bagot.  Theplt.in 
the  first  suit,  vis  William  Walter  B:igot,waa,  ns  already 
stated,  the  eldeat  and  infant  son  of  the  Rev.  Ralph 
Bagot,  and  was  bom  on  the  21st  Jan.  1847.  Egerton 
Arden  Bagot,  by  his  will,  dated  the  ISth  May  IS54, 
appointed  thedefta.  the  Rev.  William  Legge  and  others 
Ilia  executors.  Egerton  Arden  Bagot  died  without 
issue  in  1861,  and  oo  bis  death  the  Rev.  Ralph  Bsgot 
«tttered  into  possession  of  the  devised  estates,  as  tenant 
fur  life  thereof. 

_  It  appeared  from  the  evidence  in  the  suits  that 
Egerton  Arden  Bagot,  while  tenant  for  life  in  posses- 
sion oi  the  estates,  had  committed  divers  acts  of 
waste,  by  felling  timber  for  other  than  neces«ary 
repairs ;  and  by  opening  and  working  new  mines,  and 
mines  which  had  been  abandoned,  or  were  dormant  at 
the  death  of  the  Rev.  Walter  Bagot,  the  settlor ;  and 
that  the  principal  of  such  felling  was  done  in  1807. 
He  had,  however,  discharged,  out  of  his  own  money, 
several  incumbrances  on  the  estates. 

The  executors  of  Egerton  Arden  B*got,  by  their 
unswer  in  Bagot  v,  Bagot,  admitted  that  he  had 
granted  leases  for  bis  life  of  certain  coal-mines  under 
the  settled  estate  in  Lsacaahire,  some  of  which  were 
new  and  uuworked,  and  others  of  which  were  lying 
dormant ;  that  he  had  felled  timber  on  the  settled 
'^states;  that  he  had  received  the  sum  of 
19,676'.  13«.  6d.  in  respect  of  the  minerals  won  from 
onopened  mines ;  the  sum  of  1 1,0002.  in  respect  of 
dormant  mines;  the  sum  of  43302.  13s.  9<i  in  respect 
of  timber  cut  by  him ;  and  also  the  sum  of  122L  10*.  on 
account  of  windfalls.  They  claimed  to  be  allowed  in 
account  all  mnneys  paid  by  the  testator  in  discharge 
«f  incombrances  affecting  the  settled  estates,  or  ex- 
pwided  in  rebuilding  or  repairing  the  buildings,  or  in 
tbe  improvement  of  the  property. 


OOome,  Q.  C.  and  G.  y.  Colt  appeared  for  th«  plt^ 
in  the  first  suit,  and  cited 

William  T.  Tka  Duke  of  Bolton,  1  Cox,  73  ; 

PouUu  r.  The  Dudtea  ofBoUon,  3  Vet.  374; 

Whitfield  T.  Beuitt,  2.  P.  Wmi.  S40  ; 

jAulungloa  V.  Bdliitro,  15  Bear.  1 ; 

Garth  T.  Sir  Joke  Binde  Cotbm,  I  Vas.  sen. 
524  ;  s.  0. 1  White  &  Tndor'*  L.  C.  in  Eqni^, 
451; 

The  Marquit  of  Onaonde  r.  Kgrnunles,  7  L.  J., 
0.  S.,  150,  Ch. ;  s.  c  8  L.  J.,  0.  8.,  67,  Ch. » 

Viner  v.  Vaugkaa,  2  Beav.  466 ; 

Caldecott  v.  Bnmm,  2  Hare,  144 ; 

The  Duke  of  Ltedt  v.  Lord  AmhenI,  14  Siffl. 
357  ;  s.  c  on  sppesl.  3  PhilL  117; 

Jenu  College  T.  Btooaie,  3  Atk.  962 ; 

Parrott  v.  Palmer,  3  My.  &  K.  632. 
Hobhotut,  Q.  C.  and  Ltain  appsared  for  ti>«  B*r* 
Ralph  Bagot,  and  dted : 

Roll  V.  lA>rda<mervitU,2'En.  Ca.  Abr.  759  ) 

Gowtry.  Ei/re,  Geo.  Co.  156. 
Baggallay,  Q.  C.  Ouch  (and  Selmgn,  Q.  C,  witlk- 
them)  appeared  for  the  executor  of  £g«rtoa  ArdMl 
Bagot,  and  cited 

Garth  T.  Sir  John  Hinde  Cotton  (ubi  tupra) ; 

Blale  V.  Peter,,  31  L.  J.,  K.  S.,  884,  Ch.; 

Ftrrand  v.  Wileon,  4  Hare,  344  ; 

Gent  V.  HarrieoH,  Johns.  517;  1  L.  T.  Bep.  N.  S< 
128; 

Welleslfg  V.  WeOeOef,  6  Sim.  497  ; 

Ctaaering  v.  Clavering,  2  P.  Wms.  388. 
Athn  for  other  parties. 
Otbume,  Q.  C.  in  reply. 

The  Mastbk  of  the  Rolls.— The  object  of  the  suit  ol; 
Bagot  V.  Bogota  to  make  the  estate  of  the  lata  Mr. 
Egerton  Arden  Ba^ot  liable  for  certain  acta  of  waste  oom- 
mitted  by  him  on  the  family  property  while  he  was  in 
possession  of  it  as  tenant  for  life.  That  his  estate  is  lisbl*- 
to  some  extent  is  not  disputed.    The  questions  I  have  t» 
determine  relate  to  the  extent  of  that  liabilily,  and  th« 
mode  ia  which  the  sums  that  will  have  ta  be  paid  with 
respect  to  that  liability  must  be  applied.      The  pro- 
perty in  question  was  settled  by  the  will  of  the  B*v. 
Walter  Bagot,  dated  the  4th  May  1798.     Thi  tesUtor 
thereby  created  a  term  of  1000  years,  the  trusts  of 
which  wera  to  raise  *eroe  money  in  aid  of  hi*  personal 
estate,    and  ahio  a  snm  of  1 5002.,  which,  tinder  hi* 
marriage-settlement,  be  was  bound  to  pay.    Subject  t» 
those  diarges,  he  gave  the   property  in  question  to- 
Egerton  Arden  Bagot,  his  eldest  son,  for  his  life,  witk 
remainder    to    his    first     aad    other    sons     in    tail 
male,  with  remainder  to  the  second  and  every  other 
son    of    the    settlor    for^   life,    with     remainder    to 
their  first  and  other  son*  iu  tail  male  severally  and 
respectively  i»  succession ; .  with  nmainder,  in  the  event 
of  failure  of  issue  of  all  the  prior  tenants  for  life,  to  tha 
deft,  the  Rev.  Ralph  Bagot,  the  sixth  son  of  the  tes- 
tator,  for  his  life;  with  remainder  to  his  first  snd 
other  sons  in  tsil  male ;  with  an  ultimate  remaiuder  to 
the  testator's  own  right  heirs.     The  will  did  not  con- 
tain any  provisions    exonerating  the  tenant*  for  life 
of  the  life-estates  thereby  created  from  impeachment  of 
waste  committed  by  them.     The  second,  third,  fourth 
and  fifth  sons  of  the  tesUtor  all  died  without  issue 
male  iu  the  lifetime  of  Egerton  Arden  Bagot.     The 
pit.  is  the  eldest  son  of  the  deft,  the  Rev.  Ralph  Bagot; 
he  is  consequently  the  heir  in  tail  iu  remainder,  and  jf 
he  survive  his  father,  and  do  not  previously  aliaoate 
his  inheritance,  be  must  necessarily  be  the  tenant » 
tail  in  possession.     The  testator  died  in  July  1806; 
and  thereupon  hi*  eldest  son,  Egerton  Arden  Bsgot, 
entered  into  possession  of  the  settled  estates,  and  con- 
tinued in  such  possession  until  his  death  in  Feb.  ISol. 
The  property  consisted  of  th*  family  mansion  andcsU^ 
in  Warwickshire,  and  of  an  estate  in  Laneasbin  whin 
.contained  Taloabl*  mineral*.    I  have  alrtidy  notio*d 
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■that  Egerton  Aiden  Bigot  had  no  power  to  oommit 
"wute,  and  it  was  shoirn  irj  tbo  evidence  that  he  was 
awve  of  that.  Notwithstanding  that,  however,  he  eat 
timber  to  a  large  extent  and  won  the  minerals;  both  b; 
woriiing  ihe  old  abandoned  mines  and  bj  opening  new 
nines.  With  respect  to  the  abandoned,  or,  as  tbey 
are  called  in  the  pleadings  and  evidence,  the  dormant 
nines,  I  am  of  opinion  that  it  has  not  been  shown 
that  be  committed  waste  in  the  working  of  those  mines. 
It  is  always  a  question  of  degree,  to  be  ettablished  by 
«iideaoe,  whether  the  working  of  a  mine  which  has 
4ieen  formerly  worked  is  waste  or  not.  There  is  no 
doubt  that  a  tenant  for  life,  though  impeachable  for 
-vaste,  may  properly  work  an  open  mine.  A  mine 
not  worked  for  twelve  months  or  two  years  previously 
to  the  tenant  for  life  coming  into  possession  most  still 
h»  eoosidered  as  an  open  mine.  A  mine  which 
hu  not  been  worked  for  100  years  cannot 
I  think,  be  properly  so  treated.  My  present  opinion 
it,  that  a  mine  which  has  not  been  worked  for  twenty 
or  thirty  years  from  the  loss  of  profit  attending  tbo 
working,  might,  without  committing  waste,  be  worked 
again  by  a  succeeding  tenant  for  life.  But  if  the 
working  of  the  mine  has  been  abandoned  by  the  owner 
-of  the  inheritance  many  years  previously,  with  a  view 
to  some  permanent  advantage  to  the  property,  I  doubt 
■whether  a  succeeding  tenant  for  life  could  properly 
ireiA  that  as  an  open  mine.  The  opening  of  a  fresh 
pit  might  under  some  circumstances  not  amoont  to  the 
opening  of  a  new  mine,  but  only  to  the  more  advantageous 
mode  of  working  an  old  one,  and  might  possibly  b«  done 
without  any  injury  to  the  inheritance,  if  the  surface  of 
the  land  where  it  was  opened  wasof  little  or  no  valne 
to  the  estate.  I  am  of  opinion,  however,  that  I  have  not 
aoffidcnt  nuterinis  before  me  to  enable  me  to  come  to  a 
conclusion  as  to  those  points.  It  may  become  necessary 
to  direct  an  inqniry  to  the  ofiect  I  shall  preaeitly  state. 
Agun,  with  respect  to  the  timber,  it  does  not  follow 
that  all  cutting  of  timber  is  waste.  In  many  places 
-^ak  coppice  is  felled  regularly  every  sixteen  or  eighteen 
jrears,  leaving  poles  which  are  as  regularly  cot  every 
second  fall ;  that  is,  every  thirty- two  or  thirty-six  years. 
The  timber,  I  apprehend,  would  constitute  the  fair 
profit*  of  the  land  to  which  the  tenant  for  life  would 
be  entitled.  So,  also,  I  apprehend  that  proper  and 
regular  thinnings  of  the  wood  for  the  purpose  of  im- 
proving the  rest  of  the  trees,  within  certain  limits,  would 
not  amooot  to  waste.  In  one  ease  Knight  Bruce,  L.  J. 
held  that  the  cutting  of  larch  trees,  twenty  years 
old,  for  that  purpose,  was  legitimately  done  by  the 
tenant  for  life,  and  did  not  amonnt  to  waste.  On  the 
aubjeet  of  the  timber  so  felled,  I  am  also  left  in 
tha  dark  by  the  evidence;  and  on  that  subject 
alio  I  am  of  opicjon  that  it  may  be  proper 
to  £ieot  an  inquiry,  the  terms  of  which  I  will 
presently  state,  unless  by  an  arrangement  a  different 
course  can  be  adopted.  The  next  question  argued  be- 
fna  ma  related  to  the  mode  in  which  the  tenant  for 
life  ibotid  be  made  to  account  for  the  minerals  impro- 
perly won  and  for  the  timber  improperly  cut  by  him. 
Two  periods  were  distingmshed  by  the  counsel  for  the 
pit  during  which  the  timber  was  cut  and  the  minerals 
ware  won,  and  which,  as  they  contended,  were  governed 
by  differ aut  principles,  vii.,  the  timber  out  and  minerals 
'WCQ  before  the  -Mth  Jan.  1847,  when  tha  pit  was 
bom,  and  the  timber  cut  and  the  minerals  gotten  sub- 
•eqnsntly  to  that  period.  With  respect  to  the  timber 
cut  and  minerals  won  during  the  former  period,  they 
cootMidsd  that  the  pit  waa  entitled  to  the  interest  of 
tha  money  derived  from  those  sources,  while,  with 
napeet  to  the  timber  cat  and  minerals  won  during  the 
latter  period,  they  contended  that  he  was  entitied 
abfolately  to  the  money  derived  from  those,  inasmuch 
a*  lie  was  the  first  tenant  in  tail  in  ens  when 
'tba  wasto  was  committeil.  With  regard  to  the  tenant 
<lbr  Kfe,  wbo  eat  the  timber,  I  held,  in  lauhington  v. 


Boldero,  following  Garik  T.  Sir  John  Hinde  Cotton 
and  many  other  cases,  that  the  tenant  for  life  could 
not  derive  any  benofit  from  timber  improperly  cut  by 
him  knowin^y  and  wilfally ;  and  after  reviewing 
the  aathorities,  I  retain  that  opinion.  But,  at  the 
same  time,  the  cases  show  that,  where  a  long  time  has 
elapsed  before  the  bill  has  been  filed,  although  without 
any  fault  of  the  pit,  the  court  haa  nsnally  endeavoured 
to  deal  vrith  the  tenant  for  life  in  a  very  liberal 
manner,  considering,  and  as  I  think,  justly  considering, 
that  in  most  cases  it  would  not  be  for  the  benefit  of 
the  parties  ooncemed  to  go  into  a  long  and  expensivo 
inqniry  as  to  the  nature  of  the  timber  cut,  and  the  cir- 
cnmstanees  under  which  it  had  been  cut  If  that  be 
a  correct  view  of  the  law  as  regards  timber, 
it  is  manifest  that  the  same  considerations 
would  apply  to  the  case  of  minerals  when  there 
is  such  a  complication  of  drcumstances  aa  exists 
in  the  present  case,  arising  from  the  difficulty  of  decid- 
ing which  were  opened  and  which  were  unopened 
mines.  Accordingly,  in  Garth  v.  Sir  John  Hinde 
CtUon,  though  the  principle  I  have  mentioned  was  in' 
part  laid  down  by  Lord  Uardwicke,  he  considered  that 
instoad  of  such  an  inquiry  it  would  be  better  to  giro 
interest  from  the  date  of  the  death  of  the  tenant  for 
life.  A  aimilar  principle  was  acted  upon  in  the  case 
of  7Xe  Duba  of  Lttdt  t.  Earl  Amherst.  Egerton 
Arden  Biigot  was  tenant  for  life  in  possession  from 
July  ie06  till  Feb.  1861,  a  period  of  fifty-four  yeara 
and  a-half.  No  complaint  was  made,  and  no  opposi- 
tion was  offiired  to  him,  as  to  bis  dealings  with  the  pro- 
perty during  the  whole  of  that  period  ;  although  any 
one  of  the  tenants  for  life  in  ramainder,  or  even  the 
trustees  to  preserve  csntingent  remainders,  might 
have  done  so.  It  is  true  that  that  negligence 
on  their  part  does  not  affect  tha  pit.,  who  was 
not  bom  until  1847,  and  who  is  sUU  an  infant,  but 
taking  into  consideration  the  family  relations  between 
Uie  parties  (a  circumstance  which  courts  of  equity,  not 
menly  in  the  case  of  a  family  agreement,  bot  in  many 
other  cases,  tisat  as  a  matter  of  moment  and  one  to  be 
regarded  in  dealing  with  questions  which  arise  between 
relatives),  and  having  also  regard  to  the  fact  that  the 
father  of  the  infant  pit  was  one  of  the  tenants  for 
life,  and  that  it  is  by  his  deaire  (and  I  must  also 
say  very  praperiy)  that  the  present  suit  has  been 
instituted,  taking  all  those  matters  into  consideration, 
I  am  mora  disposed  to  act  open  the  course  adopted  in 
Garlh  V.  Sir  John  Hinde  Cotton  by  Lord  Hardwicke, 
then  to  enforce  the  strict  rights  of  the  parties,  having 
'regard  to  the  delay  and  expense  which  would  be  thereby 
occasioned  in  prosecuting  the  inquiries  I  should  other- 
wise be  compelled  to  direct  If  therefore  the  defts.,  the 
executors  of  the  deceased  tenant  for  life,  will  consent  to 
adopt  the  accounts  furnished  by  them  as  conclusive 
against  the  estate  of  the  testator,  I  will  declare  that 
his  estate  is  liable  for  43301.  13<.  9d.  for  timber  cut 
and  for  the  sum  of  19,67GJL  IS*.  6d.  with  respect  to 
the  minerals  won  from  unopened  mines ;  but  that  his 
estate  is  not  liable  with  respect  to  the  minerals  won 
from  the  dormant  mines.  I  will  then  direct  that 
interest  at  the  rate  of  4  per  cent  per  annum  may  be 
oalenluted  upon  those  two  sums,  amounting  together 
to  24,0O7<.  7a.  3d  from  .the  day  of  the  death  of  Egerton 
Arden  Bagot,  and  will  charge  his  estate  with  that  amount. 
Against  that,  bis  estate  will  be  entitled  to  set-off  any 
money  paid  by  him  in  Recharge  of  the  iocnmbrances 
affecting  the  estate,  which  would  not  properly  have 
been  paid  out  of  the  estate  imder  and  by  virtue  of  the 
term  of  1000  years  created  by  the  will  of  the  settlor. 
I  should  then  direct  the  amonnt  when  paid  to  be 
invested  aa  part  of  the  settled  estates,  and  the  interest 
thereof  to  be  paid  to  the  deft  the  Bev.  Ralph  Bagot 
during  bis  life,  on  the  aaaompUon  that  the  waste  has 
not  been  wrongful ;  to  this  extent  only,  that  the 
inheritance  could  not  be  iojured  thereby ;  and  declare 
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the  pit.  absolately  antitl<d  to  tba  corput  of  the  money, 
aubject  to  the  life-intereat  of  the  father  therein.    If 
that  should  be  acceded  to  by  the  adviaen  of  the  pit. 
I    think    it    wonld    ha   proper  on    the  part  of  the 
ooort    to    accept    that    apeciea    of   compromUe   on 
hia   bebair.      If  not  I    ahould    direct    an    acconnt, 
firat  of  what  minerals  had  been  gotten  and  won  by 
the  deceased  tenant  for  life  prior  to  24tb  Jan.  1847, 
diatiuguisbing  between  anch  of  the  minerala  aa  were 
gotten  from  old  mines  remaining  dormant,  and  from 
mines  newly  opened  by  him ;  also  an  inquiry  bow  long 
and  nnder  what  circumstancea  such  mines  had  re- 
mained dormant  or  anworked  ;   also  with  reapect  to 
the   new  pita  annk  or  opened,  whether  any  were  ao 
sunk  or  opened  for  the  pnrpoae  of  facilitating  the  old 
workinga,  or  for  the  porpwe  of  opening  freah  minea, 
and  the  circumstances  under  which  each  freah  working 
was    commenced.      I  shonld    then  direct  s  aimilar 
aoooont  aa  to  the  timber,  diatiugniahing  between  the 
timber  felled  prior  to  the  2lat  Jan.  1847  and  that 
felled  subsequently ;    also  distinguishing  what  parts  of 
anch  timber,  if  any,  were  felled  in  the  nature  of  thin- 
ninga;    and  whether  any   and  what  parte  of  aoob 
timber  were  properly  felled,  having  regard  to  the  benefit 
of  the  eatate ;  and  alao  an  acconnt  of  what  parte  of 
sacb  timber,  if  any,  were  employed  in  the  repairs  of 
the  aettled  estates.     Upon  the  oomiuf;  back   of  those 
acconnts,  I  should  direct  the  sum  which  might  appear 
to  be  payable  with  respect  to  the  timber  improperly 
cut,  and  the  minerals  improperly  won,  prior  to  the  SIst 
Jan.  1847,  to  be  inrested  as  part  of  the  settled  estates 
and  the  interest  thereon,  since  the  death  of  the  late 
tenant  for  life,  to  be  paid  to  the  deft,  the  father  of  the 
pit. ;  and  as  to  the  sum  which  might  be  payable  with 
respect  to  the  timber  and  minerals  improperly  cut  and 
won  subsequent  to  that  Umr,  I  should  declare  the  pit. 
to  be  entitled  to  the  same  abaolutely,  aa  the  first 
tenant  in  tail ;  together  with  intereat  thereon  at  the  rate 
of  4/.  per  cent,   per  annum  from  the  time  when  the 
same  moneya  were  respectively  received.     As  to  all  the 
moneya  which  have  been  received  with  respect  to  the 
timber  properly  cut  and  the   minerala  properly  won 
— that  ia,  by  which  the  inheritance  has   not   been  in- 
jured and  such  as  this  court  would  have  dincted  if  the 
•ppiicalion  bad  been  made  to  the  court  by  the  tenant 
for  life  for  that  purpose — all  such  I  shonld  direct  to 
he  invested  as  part  of  the  settled  estates,  and  treat 
the  late  Egerton  Arden  Bagot  as  entitled  to  the  interest 
arising  therefrom,  during  his  life  ;  and  since  his  death, 
charge  hia  estate  with  interest  thereon,  at   the   rate  of 
4  per  cent,  per  annum  to  be  paid  to  the  present  tenant 
for  life.    It  wonld  be  tronbleaome,  and  probably  both 
tedioua  and  ezpensiTe,  to  work  out  all  those  inquiries, 
and  my  opinion  is,  that  the  course  I  have  above  sug- 
gested as  one  to  be  adopted  in  lien  of  such  inquiries, 
would  be  the  best  for  alt  parties  ;  the   more   so,  as, 
after  the  great  lapse  of  time,  I  nhould  take  the  accounts 
and  prosecute  the  inquiries  in  the  manner  which  would 
be  the  mast  liberal  to  the  deceased  tenant  for  life;  and 
when,  from  the  difficulties  oocauoned  by  the  delay, 
evidence  was  wanting,  make  all  reasonable  presump- 
tions in  favour  of  the  estate  of  the  deceased.   In  either 
case  his  estate  will  be   allowed   in  diacharga   the  in- 
oumbrancea  on  the   estate   paid  off  by  him,  and  not 
provided  for  by  the  will  of  the  aettlor.    But  in  neither 
eaae  will  be  be  allowed  anything  with  respect  to  the 
improvements  he   has   made  on  the  aettled  eatatea; 
whether    they    be    laating   improvements,  or   otber- 
wiae ;     and    he     will   not     be     allowed    anything 
with  respect  to  rapaira,  except  timber  in  the  rough, 
which  may  have  been  employed  for  that  pnrpoae,  nor 
anytliing  with  reapect  to  the  interest  accruing  on  the 
iooumbrances  which  it  was  hia  duty  to  keep  down.     la 
intimating  the  course  I  ahould  probably  adopt  if  tboae 
•oooanta  and  inquiriea  wen  proaecuted,  by  declaring 
4lM  pit.  as  the  first  tenant  in  tail,  entitled  to  the  corpiM 


of  the  fund  produced  by  the  improper  feQuig  of  the 
timber  in  hia  lifetime,  I  beg  to  be  understood  aaexr 
pressing  no  opinion  that  he  would  have  been  ao  entitled 
if  he  were  presimiptive  tenant  in  tail  in  renumder 
instead  of  being  such  apparent  tenant  in  tail.     If,  tbst 
is  to  say,  he  had  not  been  a  person  who,  if  he  livas 
long  enough,   muat    neceaaarily  be   entitled    to  tha 
estate  in  possession.    I  by  no  means  aasent  to  tha 
doctrine  supposed  (but.  as  I  conceive,  erroneously)  to 
be  laid  down  by  some  of  the  caaaa,  that  if  an  eatate  b» 
limited  to  aiz  or  more  persons  for  life  in  succesuoD, 
with  several  and  successive  estates  in  tail  to  their  fint 
and  other  aona  in  auccesaion,  if  the  firat  tenant  for  life 
commit  waste,   without  collusion  with  any  one,  tha 
money  arising  from  the  sale  of  the  inheritance  waated 
would  belong  to  the  eldeat  son  of  the  laat  tenant  f« 
life;    becanse  he  happened    to  be  the  only  tenant 
in  tail  then  in  eziatence,  and  could  thereby  deprive 
all    the    aona    of   the    prior    tenanta   for   life  who 
shonld    be    afterwards    bom,    of    the    inberitancs 
settled  on    them.    If  the  first  tenant  for  life  cosld 
do  that  as  to  a  portion  of  the  inheritance,  the  principle 
would  apply  eqtially  to  the  whole ;  and  he  might,  pio- 
vided  there  was  no  coUosion  with  the  tenant  in  tsil  u> 
eue,  such  as  if  the  tenant  in  tail  w  esia  were  aa 
infant,  give  an  estate  or  the  valuable  part  of  it  to  » 
remote  descendant   to  the  exdnaiou  of  any  children, 
who,  in  the  ordinary  course  of  natoro  might  and  would 
afterwards  come  into  exiatence.    I  think  that  that 
proposition  was  not  intended  to  be  laid  down  in  any  «f 
the  caaea  referred  to ;  and  I  am  unwilling  to  do  any- 
thing which  might  tend  to  the  auppoaition  that  I  con- 
sidered that  to  be  law.     I  have,  in  the  observations  I 
have  already  made,  disposed  of  the  principal  objections 
urged  by  the  counsel  for  the  executors  of  the  lat» 
Egerton    Arden    Bagot;    but  I    must    notice   mom 
especially  one,  from  the  pointed  manner  in  which  it 
was  put,  though  I  think  it  admits  of  s  ready  and  con- 
clusive answer.    It  was  argued  that  the  cutting  of 
timber  and  the  winning  of  minerals  by  Egerton  Ardeo 
Bagot  was  either  wrongful  or  not  wrongful— in  other 
words,  it  was  either  wrongful  or  rightful ;  that  if  it 
were  wroofiful  it  was  a  case  for  an  action  at  law ;  bat 
if  it  were  rightful,  then  that  the  money  ought  to  b» 
settled,  and  that  Egerton  Arden  Bagot  was  entitled  to 
the  inUreat  of  it.    I  aasent  to  the  propoaition,  that 
if  it   was  rightful   the    money  ought   to  be  aettled^ 
but  I  do  not  concur  that  if  it  waa  not  rightful,  thia 
eourt  ought  to  leave  the  parties  to  their  remedy  at 
law.     In    fact,    without   going  further,  the  death  ot 
Egerton  Arden  Bagot,  and  Uie  neceaaity  of  admmisterisg 
his  estate,  entitles  any  one  who  makes  a  claim  against 
his  aasets  to  ask  the  aid  of  this  court  for  that  purpoee, 
and  to  compel  the  executors  either  to  admit  assets,  or 
to    account   for    his  estates  accordingly.    Assuming 
that,  in  the  case  of  Legga  v.  Legge,  which  comes  on  to 
be  heard  with  this  case,  and  which  is  brought  on  for 
the    administration   of  the  estate    of  Egerton  Arden 
Bagot,  a  decree  for  the  administration  of  that  eatats 
should  be  made :    then,  I  am  of  opinion  that  the 
partiea  to  thia  suit,  both  the  pit.,  and  the  deft  his 
father,  are  entitled,  when  the  amounts  of  their  clauna 
are  aettled  in  the  auit  of  Bagot  v.  Bagot,  to  have  a 
direction  for  leave  to  prove  for  the  amonnta  so  due  to 
them  against  the  estate  of  the  testator  in  the  suit  of 
r^ge  V.  Leggt.  In  addition  to  the  above  decree  which 
I  have  intimated,  and  which  affects  the  estata  of  tb* 
deceased  tenant  for  life,  Egerton  Arden  Bagot,  I  am 
of  opinion  that  it  will  be  proper,  having  regard  to 
the  facts  proved,  to  direct  an  inquiry  to   ascertain 
what  mines  and  minerals  are  now  in  existence,  and 
what  is  being  done  with  respect  to  them,  and  whetb« 
it  is  for  the  benefit  of  the  inheritance  that  any,  and 
which  of  such  muies  ahould  continue  to  be  worked,  ana 
alao  an  account  of  all  profits  and  moneya  derived  from 
the  working  thereof  ainoe  tha  death  of  tha  said  Egertoa 
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Arden  Bagot,    and    b;   whom  the  sam«  haw  been 
neeired,    or   how    the    aame    hare    been    applied, 
aod   declare    that    the    proceeds   that   hare  already 
ariaen    tbeiefrom,    and    maj    hereafter    arise    from 
the  same,    onght    to    be   inrested    as    part   of  the 
(aid  settled  estates,  and  the  dividends  arising  from 
the  snms  so  inrested  paid  to  the  tenant  for  life  for  the 
time  being  of  the  said  settled  estates  (assuming  that 
<Deh  proceeds  hare  been  properly  obtained).     If  it  be 
thongfat  desirable,  an  inqnirj  might  be  taken  in  like 
manner  as  to  the  timber  now  standing  on  the  estate, 
adopting  for  that  pnrpose  the  form  of  order  which  was 
IDide  in  the  case  of  Toober  r.  Anaaley,  which  I  hare 
tunalljrfoUowed  in  such  cases.  With  respect  to  the  costs, 
I  must  treat  this  as  a  proceeding  necessary  for  the  por- 
fOM  of  establishing  a  debt  against  the  estate  of  a  tes- 
tator, the  costs  of  which  mnst  be  added  to  the  debt  to 
be  prored.    The  defts.,  the  executors  of  Egerton  Arden 
Bigot,  must  be  declared  to  be  entitled  to  hare  their  costs 
«f  this  suit,  as  between  solicitor  and  client,  out  of  the 
-eitate  of  their  testator.    Their  condnct  has  been  per- 
fectly proper  and   regular  in  erer;  step  which  they 
bare  taken  in  this  siut,  and  it  was  their  duty  to  oppose, 
and  io  opposing  to  gire  all  the  information  in  their 
power  rexpectiiig  the  matters  in  question.     They  were 
Donnd  to  protect  the  estate  of  which  they  are  trustees 
to  the  utmost  of  their  power ;  but,  in  doing  so,  to 
Mnoeal  nothing,  and  to  submit  to  act  in  all  respects 
u  the  court  may  direct.    That  is  the  course  which 
they  here   adopted;  and  they  are  entitled  to  perfect 
inununity  from  this  court  for  baring  so  acted.    I  hare 
gone  somewhat  out  of  the  proper  course  for  the  pnrpose 
of  guiding  the  parties,  because  I  hare  done  what  cer- 
tuoly  is  not  within  the   prorince  of  the  court  at  this 
•tags  of  the  proceedings,  viz.,  I  hare  stated  what  I 
ihould  probably  do  npon  the  cause  coming  back  after 
the  inquiries  hare  been  taken.    I  thought,  howerer,  it 
might  be  convenient,  without  prejudice  to  anything, 
that  the  parties  should  know  my  riews  npon  the  snb- 
ject. 

Jane  8. — Upon  its  being  stated  to  the  court  that 
the  tenns  of  the  suggested  compromise  could  not  be 
•eoeded'to,  a  decree  was  made  directing  inquiries  in  the 
form  proposed  by  the  court. 

The  Mastbr  of  the  Roixs  also  said : — 1  think  that 
(he  sum  of  12/.  10>.,  which  haa  been  received  by 
the  late  tenant  for  life  in  respect  of  certain  windfalls, 
mnst  be  aocoonted  for  and  properly  inrested.  It  may 
b»  that  a  large  quantity  of  raluable  oak  was  levelled  to 
ih»  ground  ;  but  the  tenant  for  life  cannot  be  entitled 
to  it ;  although,  no  doubt,  that  is  contrary  to  the 
fopolar  notion  of  what  a  windfall  is. 


V.  O.   STTTABT'S  COUBT. 

Beported  by  Juos  B.  DArnMov,  Esq.,  of  Uncohi's-lnn, 
Banister-at-Law. 

April  23  and  23. 

BeTAK  v.  ThB  ATTOBHBT-GBmatAI. 

WiB—Con$trtKtion — Legaeiei  liemotutrafive  and  not 
tpecifis —  Capital  of  butinat. 

TnUor  tjr  ti$  will  daivi  tluU  kit  executor  might  be 
aOotead  a  gear  for  converting  his  "proportion  of 
eapiial  istoetted  m  the  business  he  aarthen  carrying 
oa  wilA  H."  into  cash,  and  that  such  cash  might  be 
paid  over  as  realised  (tnth  the  exception  of  certain 
epedal  bequests  Ihereimjtermeniionedy  to  the  Charity 
•Commiteioners  to  be  invested!  and  he  desired  that 
vB  share*  of  which  he  might  die  pessessed  might 
ie  transferred  into  the  names  of  the' Commissioners, 
'Without  being  sold,  the  interest  to  bepaid  bg  them  to 
A.  for  Ufi.     Testator  directed  that,  after  the  death 

■  of  A.,  tufieient  of  theproperig  to  invested  bg  the 
Commitriotiers  shouU  be  converted  bg  them  and 

•  ptti  over  ■  to  a  number  (fduiritiei,  ■.naming  'tlie 


sum  to  be  given  to  eaeA.  Testator  then  requested 
his  executors  loould  pay,  as  soon  as  convenientfy 
might  be  after  his  decease,  "  out  of  the  capital 
employed  in  the  business,"  to  the  persons  mentioned, 
certain  sums  (naming  ttoenty-two  legatees,  and  sum* 
amounting  together  to  oiout  800/.} 
At  the  date  of  the  wilt  the  testator  was  in  partnership 
with  H.,  but  before  hit  death  the  butinest  failed,  and 
a  composition  mas  paid,  mainly  by  the  testator.  At 
his  deatli  the  partnership  assets  were  outstanding, 
and  the  testator's  "proportion  of  capital"  consisted 
of  half  of  these  assets,  after  deducting  the  debit, 
one  ofuAicIt  was  a  debt  o/°2649/,  due  to  himself  t 
Held,  first,  that  the  legaaes  were  demonstrative  and 

not  specific  : 
Held,  secondly,  that  the  words  "  eapitid  invested  im 
the  business  "  comprised  aU  that  was  coming  to  lh» 
testator  from  his  partner's  estate,  inclusive  of  the 
debt. 
Smith  V.  Fitzgerald,  3  V.  ^  B.  2,  followed. 
This  cause  came  on  upon  further  consideration. 
The  principal  questions  in  this  suit  arose  in  the  fol- 
lowing way : — 

Lewis  .John  Woodrow,  the  testator,  ^hy  his  will,  be- 
queathed as  follows  : — "  I  nominate  and  appoint  John 
Haly,  of  &c.,  and  William  Bearan,  of  &o.,  executors 
of  this  my  will.  I  direct  that  all  my  ju»t  debts  and 
fnneral  and  testamentary  expenses  be  duly  paid  and 
satisfied  by  my  executors,  as  soon  as  conreniently  may 
be  after  roy  decease."  After  a  specific  bequest  of  house- 
hold furniture,  linen,  books,  &c,  the  testator  proceeded : 
"  I  desire  that  my  said  executors  and  partner  John  Haly 
may  be  allowed  a  period  not  exceeding  one  year  (or 
converting  my  proportion  of  capital  inrested  in  the 
business  I  am  now  carrying  on  with  him,  into  cash, 
and  I  desire  that  such  cash  may  be  paid  orer  as 
realised  (with  the  exception  of  certain  special 
bequests  hereafter  mentioned)  to  the  Charity  Com- 
missioners for  England  and  Wales  of  the  time  being, 
to  be  inrested  in  whaterer  stocks  may  be  deemed  by 
them  most  desirable;  and  I  desire  that  all  shares  of 
which  I  may  die  possessed  may  be  transferred  into  the 
names  of  the  said  Commissioners,  the  interest  to  be 
paid  by  them  half-yearly  as  follows  "  (then  followed 
directions  as  to  the  payment  of  interest  in  farour  of 
Hannah  Hart,  Thomas  Woodrow  and  Thomas  Lewis, 
for  life,  and  after  their  death  of  Mary  Lewis,  Eliza 
Lewis  and  Jane  Lewis  for  life,  after  which  the  tes- 
tator proceeded)  :  "  And  after  the  decease  of  the 
three  persons  last  shore  named,  sufficient  of  the 
property  so  inrested  by  the  three  commissioners  to  be 
converted  by  them  and  paid  erer  to  the  following 
societies  and  charities,  for  their  nae  and  benefit" 
(here  the  testator  gave  eleven  legaciea  to  as  many 
religious  and  charitable  societies,  naming  sums  which 
amounted  together  to  ISOO/L,  and  oontinned) :  "  The 
interest  of  the  remunder  to  be  paid  by  the  said  com- 
missioners in  each  year,  in  snms  of  not  exceeding  bU 
each,  to  such  poor  deserving  single  persons  as  may  to 
the  satisfaction  of  the  said  commissioners  beet  prove 
their  claim  to  such  allowance,  which  I  propose  as  a 
reward  for  self-supporting  industry,  temperance,  &c, 
such  fund  to  he  called  the  *  Woodrow  Fund,'  &0. 
Should  the  property  be  insufficient  to  pay  the  sums  as 
shore  stated  to  the  said  charities  and  societies,  then 
the  dirisiun  to  be  made  in  proportion ;  but  I  should 
wish  that  not  less  a  sum  than  at  the  least  2001.  be  set 
apart  for  the  last-mentioned  purpose.  And  I  request 
my  executors  will  pay,  as  soon  as  conreniently  may  be 
after  my  decease,  out  of  the  capital  employed  in  the 
business,  to  the  persons  mentioned  below,  the  fol- 
lowing sums:"  (The  testator  then  enumerated 
twenty-two  legacies  to  as  many  different  per- 
sons, the  aggregate  amount  of  the  whole  being  8351. 
of  which  three,  amounting  together  to  140/,,  lapsed  ia 
testator's  lifetime.)  ^  j 
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B;  a  codicil  the  testator  substitoted  Edgar  P. 
Stringer  as  exeoator  in  ,thg  place  of  John  Half.  He 
died  on  the  4tb  Not.  1860. 

At  the  date  of  the  vill  the  testator  was  carrjing  on 
businesa  in  partnerabip  with  John  Half,  nnder  the 
firm  of  Haly  and  Co.,  as  insurance  brokers  and  general 
merchants.  The  firm  afterwardi  stopped  payment, 
and  the  creditors  accepted  a  oompositiun,  the 
greater  part  of  which  was  paid  b;  the  testator  out 
of  bis  private  property.  The  partnership  had  long 
been  dissolved,  except  for  the  purpose  of  winding-np. 

The  chief  clerk  found,  that  at  the  time  of  bis  death 
the  testator  was  entitled  to  one  moietjr  of  the  oat- 
staoding  assets  of  the  business,  after  payment  of  the 
debts  due  by  the  partnership,  including  a  debt  due  to 
the  tesUtor  of  2649{.  2s.  Sd.  The  above  assets  were 
in  America,  and  were  estimated  at  92981  10*.  9d. : 
400L  only  of  such  assets  had  been  realised.  This 
moiety  of  the  assets  answered  the  description  in  the 
will  of  the  testator's  "  proportion  of  capital  invested  is 
the  business."  Two  sums  of  48/.  I6i.  Id.  and 
368^  4s.  9d.  arising  ont  of  other  businesses  in  which 
the  testator  was  partner  at  bis  death,  and  answering 
the  desciiption  of  "  capital  employed  in  the  business," 
bad  been  received  by  the  executors.  The  testator  also 
]posses8ed  shares  in  several  companies. 

The  Charity  Commissioners  had  by  deed  renounced 
and  diKlaimed  all  the  bequests,  trusts,  powers,  ic 
devised  to  or  intended  to  be  vested  in  them. 

A  small  bolanoe  was  due  from  the  execntora,  who 
had  paid  the  funeral  and  testamentary  expanses  and 
part  of  the  debts. 

Tbe  enly  next  of  kin  of  the  testator  at  his  death 
waa  Hannidi  Hart,  except  Bobert  Woodrow,  if  living, 
'who  could  not  be  found.  Thomas  Lewis  and  Mary 
Lewis  died  iu  the  testator's  lifetima;  Kliia  Lewis  and 
Jane  Lewis  were  still  living. 

Jfalini,  Q.C.  and  Dielemvm  appeared  for  the  pits. 
tbe  exacators.— They  stated  tbe  various  points,  and 
«n  tbe  main  object  of  contention  argued,  firsl^  that 
the  legacies  were  demonstrative  and  not  specific ;   in 
other  words,    that   they  were   payable   out    of    the 
teatator's  general  estate,  if  the  capital  in  tbe  bnsiness 
«f  Haly  and  Co.  turned  out  to  be  insufficient,  and 
were  not  restricted  to  sneh  oapitaL    They  cited 
SavUe  V.  Blackett,  1  P.  Wms.  778  ; 
Fowler  v.  Wmoaghig,  2  S.  &  St.  354 ; 
Kirby  v.  Potter,  4  Ves.  748 ; 
Fream  v.  Dowlmg,  20  Beav.  624. 
Bacon,  Q.C.  and  FiM,  for  Hannah  Hsrt,  the  next 
«f  kin,  argued  that  the  legacies  were  specific  ;    hence, 
if  tbe  fond  appointed  for  their  payment  turned  out  to 
be  instifficient,  the  legacies  must  fail.     Now,  at  the 
time  of  tbe  testator's  death,  "  the  capital  invested  in 
tbe  biuiness"  of  Haly  and  Co.  was  insufficient  to  pay 
the  legacies,  and  tbey  must  therefore  abate  pro  Umlo. 
They  cited 

Coard  T.  Botdtmest,  22  Bear.  391  ; 
JHekm  V.  Edwards,  4  Hare,  273 ; 
Bancox  v.  Abbeg,  11  Ves.  179 ; 
Williams  T.  BvgAes,  24  Beav.  474 ; 
Spxtrwajf  v.  Gli/tm,  9  Ves.  483  ; 
Gordon  v.  Duf,  28  Beav.  519. 
They  also  contended  that  the  "capital  employed"  in 
Haly's   business,  must  mean  only  tbe  balance  of  the 
assets,  after  parment  of  the  debt  dne  to  the  testator, 
and  that  the  debt  was  part  of  the  general  personal 
•state. 

Osionu,  Q.C.  appeared  for  Eliza  and  Jane  Lewis. 
Craig,  Q.C.  and  Btdweli,  for  tbe  legatees,  on  the 
first  point,  supported  tbe  same  contention  as  the 
executors,  and  farther  argued,  that  tbe  "capital" 
referred  to  by  the  testator  included  the  partnership 
debt    They  cited 

Badrick  v.  St^ims,  3  Bro.  C.  C.  431  ; 
Sparrou  t.  Josstlgn,  16  Bear.  135 ; 


EUU  v.  Walker,  Ambl.  309  ', 

Colvih  T.  Middkton,  3  Beav.  507. 
The  ViOB-CHAiici:Li.oR.-^Tbei«  is  great  difficulty' 
in  this  case.    I  do  not  think  that  tbe  authorities  are 
entirely  reconcilable  ;   certainly,  some  of  tbe  later  de- 
cisions  have  gone  to  a  great  extent  in  balding  legacies  t» 
be  specific  when  no  more  w:as  done  than  to  point  ont  tfa» 
fund  ont  of  which  they  were  to  he  paid.   The  case  noir 
before  the  court  is  one  in  wliich  pecimiary  legacies  or 
legacies  of  quantity  are  directed  to  be  paid  out  of  a 
certain  specific  fund.    If  that  be  so,  that  is  exactly  tbe 
definition  of  a  demonstrative  legacy,  so  defii»d  sgaia 
and  again  in  the  books,  and  in  one  particular  case  wfaiela 
I  do  net  observe  to  be  cited  at  all  in  the  various  recent 
anthorities  and  arguments  on  the  subject.    In  that  ease 
the  definition   and   peculiarities  of  a  demonstrative 
legacy  are  exactly  what  I  have  stated.    In  every  esse 
of  a  demonstrative  legacy  there  is  a  specific  fnnd.    Ife- 
seemed  to  me  that,  in  this  case,  it  was  a  great  pecu- 
liarity that  the  specific  fnnd,  which  is  said  to  be  that 
demonstrated  by  the  testator  as  primarily  applicable  to- 
pay  the  legacies,  is  itself  the  subject  of  a  clear  spedfio 
legacy,  with  an  exception  out  of  it  of  tbe  sums  directed 
to  be  paid  as  pecuniary  legacies.    But  on  an  attan- 
tiva  consideration,   that  seems  to  me    to   make   no 
difi°erence   in   tbe  case,  because, .  if  the  fund  ont  of 
which  the  legacy  is  to  be  paid  be  apedfied,  it  cannot 
affect  the   question   in   the  least,  whether  the  fund  so- 
specified  is  the  subject  of  a  gift  after  the  legacies  are 
paid,  or  not,  as  I  will  preeently  show.     In  the  case  oT 
Smith  v.  Fitzgerald,  decided  by  Sir  William  Grant,  anl 
reported  in  3  Vca.  &  B.,  the  testator  had  a  debt  das  to- 
him  from  tbe  Nabob  of  Arcot.    That  debt  be  mention* 
in  his  will,  and  ont  of  that  debt  he  directs  a  number 
of  legacies  to  be  paid.    He  describes  tbe  debt  as  ont- 
standing— not  yet  recovered — and  as  of  some  degree 
of  uncertainty  as  to  the  amount  that  may  be  reooverad^ 
but  he  estimates   the  amount,  and  one  of  tbe  quea- 
tions  in  the  case  was,  whether  the  residue  of  that  debt^ 
which  was  indicsted  as  the  fund  ont  of  which  tbe 
pecuniary  legacies  were    to  be  paid,  was  specifically 
given  to  two  individnals  named  in  the  will,  or  passeA 
onder  the   gift   of  the  general  residue.     Sir  Williant 
Graat    decided    both    questions.      He    first    decided 
tbe    question    as     to    whether   the    indication    of 
that    specific    fund   out    of    which    tbe   peouniaiy 
legacies  were  to  be  paid  made  those  pecnnisty  legacies 
specific,   or,   in  other,  words,  made    the  payment  of 
them  depend  on  tbe  sufficiency  or  existence  of  tbe 
fund  out  of  which  they  were  to  he  paid.    Then  be- 
decided  the  other  question,  as  an  entirely  independent 
qUFStion,  and   wholly  uniffected   by  tbe   ooosideratioik 
whether  or  not  the  remainder  of  tbe  fund  was  speci- 
fically given  to  two  persons  of  the  name  of  Smith  or 
not    Tbe  cass  is  reported  st  page  2.    The  teststor 
recited    that    the    Nabob    of    Arcot    was    indebted 
to    him   in    npwards    of    10,000<l    arrears   of   hi* 
annuity,   and  he    gave    some  directions  about  lodg- 
ing   some     bills    with  his   bankers  which  had    beak 
remitted  for  part  payment  of  that  charge,  and  he  said^ 
"Should  the  whole  of  this  sum  be  received  at  statsd 
periods,  I  give  and  bequeath  out  of  it  1000/.  to  Colonel 
S.,  1000/.  to  General  U.,"  and  a  nomber  of  other  fundSr 
until  be  comes  to  a  bequest  of  1000/.  of  this  debt  for 
the  use  of  the  poor  of  tbe  town  of  Woolwich,  in  Keat^ 
with  particular  directions  ss  to  the  spplication  of  it 
"  From  this  debt  of  his  Highness  I  bequeath  500/.  to 
the  clisrity  school,  &c.  &c."    I  have  here  bequeathed 
11,000/Lto  several  purposes.    Shoald  this  just  debt 
from  the  Nabob  be  paid,  there  will  be  coming  to  me 
12,000/.,  and  I  leave  1000/.  unappropriated  forcaaualtiss. 
Shoald  any  of  the  legatees  be  dead  at  the  time  of  my 
decease,  or  ere  the  whole  of  this  sum  is  received  oat 
of  the  Nabob's  bands,  I  give  such  legacies  to  the  eldest 
son  of  Ur.  Smith,  or,  on  his  decease,  to  bis  second  soau 
AAer  all  the  legacies  are  p^d  (except  those  msntisnsd. 
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Cram  th«  Nabob'i  debt  to  me,  u  tbejr  mnj  require  time), 
«11  nch  balance  ai  ahiUl  remain  orerplaa  (uclnsire  of 
tlie    Nabob'!    willed    to    Mr.   Smith's    sons)  to   be 
equally    divided,"    ice.      Then     comes    the    specific 
{ih  apon  which  nothing  torns  applicable  to  the  present 
«ue.    .But  the  H.  R.  was  there  dealing  with  a  gift  of 
jieeaniaiy  legades  directed  to  be  paid  out  of  a  fund  as 
«liedfiealty  deueribed,  and  as  completely  separated  from 
4he  rest  of  his  assets  as  eonld  occur  or  has  occurred  in 
4m7  ease.    He  says :  "  The  first  question  is,  whether  the 
Ugacies  given  out  of  the  debt  of  the  Nabob  are  to  be 
«ODsidered  as  specific ;  or,  in  other  words,  whether  that 
4ebt,  whatever  its  amount  might  be,  was  not  intended  to 
be  divided  among  the  legatees.     The  same  legacies  may 
te  specific   in   one   sense  and  pecuniary  in  another : 
specific,  as  given  out  of  a  particular  fund,  and  not  out 
«f  the  estate  at  large  ;  pecuniary,  as  consisting  only  of 
<lefinite  sums  of  money,  and  not  amounting  to  a  gift  of 
the  fund  itself,  or  any  aliqoot  part  of  iL    A  gift  of  a 
'Som  of  money,  though  with  ever  so  plain  a  reference  to 
the  amount  of  the  fund  out  of  Which  it  is  given,  is 
Terr  different  from  a  gift  of  the  fond  itself,  with  all  the 
chances  of    its   actual   amount."    After    referring  to 
another  case,  the  M.  R.  said:   "  My  opinion  is,  that 
-these  legatees  are  entitled  to  nothing  more  than  the 
•nms    of  money  bequeathed  to   them,   with  interest 
thereon    from   the  time    of   payment,  which    seems 
to    bare    been    fixed  by    the    testator    himself,    to 
the    time    when    the    debt    should    be    recovered. 
Then  he  goes  on  to  deal  with  the  other  question  as  an 
«ntiraly  separate  one.    Having  disposed  of  that  question, 
liemight  or  might  not  have  decided  that  the  remainder  of 
the  debt  was  given  specifically  to  the  persons  indicated, 
-or  that   it  passed  by  the   gift  of  the  general  residue. 
Be  decided,  expressing  great  difficulty  on  the  subject, 
that  it  passed  by  the  gift  of  the  general  residue.    That 
-case  seems  to  me  entirely  to  govern  the  present.     The 
]aw  laid  down  in  that  case  seems  to  me  to  be  perfectly 
■oand  law — sound,    treating   it   as  a  legal  principle, 
-and  sound  as  consistent  with  the  principles  of  common 
sense,  because,  if  a  man  gives  to  a  person  a  legacy  of 
tOL,  stating  that  that  legacy  is  to  be  paid  out  of  a 
ttrtain  specified  part  of   his  property,  the  primary 
inteotioii   is  to  give   SO^  to  the  legatee.    The  rest 
•eems  to  amount  to  no  more  than  convenience — what 
lli*  purpose  was  in   the  administration  of  his  assets. 
Bat  the    consequence  of  holding   thai   the  gift  of  a 
.pecuniary  legacy  of  that  kind  is  specific  is  Ihis,  that  the 
ttatator  clearly  indicating  an  intention  that  the  legatee 
«haU  bare  the  money,  though  he  has  assets  abundant 
to  pay  it,  yet  if  any  alteration  iu  the  property  takes 
place — if,  for  instance,  abond-debt  due  tohimself  happens 
to  be  paid  off— the  gift  totally  fails.    That  is  quite  con- 
trary to  what  can  be  rationally  imputed  to  a  testator. 
Jlpply  that  principle  to  the  present  case,  which  is  that 
«f  a  partner  in  a  certain  partnership.  The  testator  indi> 
«at<abis  shars  in  the  capital  of  that  partnership  as  a  fund 
«at  of  which  these  legacies  are  to  be  paid.     He  makes 
a  (pedfie  gift  of  hia  share  in  the  capital  of  the  part- 
4i<nhip;   but  he  excepts  from    that   certain    special 
beqoeats,  vis.,  the  JlCcnniary  bequests  now  in  question. 
Afterwards,  he  dejircs  his  executors  to  pay  the  pecu- 
aiary    legacies   which   he    mentions,   and    again    he 
indicates  his  sbsrs  in  the  capital  of  the  concern  as  a 
And  out  of  which  they  are  to  be  paid.    Suppose  in 
the  testator's  lifetime  the  partnership  bad  been  dis- 
•olved,  and  that  he  had  received  20,000/.,  far  more 
than  enongh  to  pay  these  legacies,  the  specific  fund 
which  he  had  indicated  as   applicable  for  their  pay- 
ment being  in  his  own  possession  in  a  different  shape, 
and   there    being   an  abundance  of  assets ;  surely  it 
woald  be  a  most  extraordinary  intention  to  impote  to 
the  testator  that  a  mere  gift  of  money,  not  given  as 
an  aliquot  part  of  his  share  in  the  partnership,  not 
grm    specifically,  but  having  only  a  sufficient  fund 
for  its    payment — it   would   be  a   strange 


violation  of  what  would  naturally  appear  to  be  the 
intention  of  the  testator,  to  say,  because  he  had  got 
in  his  pocket  the  fund  which  he  intended  bis 
executors  to  pay  to  the  legatees,  and  that  fund  was  in 
the  execntois'  bands  after  bis  death,  that  therefore 
they  wen  to  take  nothing.  It  is  on  that  principle, 
I  conceive,  that  the  whole  current  of  authorities  seems 
to  sanction  the  principle  of  the  decision  of  Sir  William 
Grant,  in  the  case  of  Smith  v.  Fitzgerald;  that  is  to 
say,  the  authorities  down  to  a  more  recent  period.  It 
is  scarcely  necessary  to  enter  into  an  examination  of 
the  more  recent  cases  which  have  been  veiy  properly 
relied  npon  as  tending  to  show  that  in  this  case  the 
court  would  be  justified  in  holding  that  these  were 
specific  legacies,  the  payment  of  which  must  depend 
upon  the  existence  of  the  fund  which  is  directed  to  be 
applied  for  their  payment ;  for  I  do  not  find  that  in  any 
ot  these  eases  the  case  of  Smith  v.  Fitzgerald,  which 
was  carefully  and  elaborately  argued,  and  decided  by 
one  of  the  greatest  judges  that  ever  sat  in  this  cout^— 
a  decision  which  follows  decisions  of  Lord  Eldon,  of 
Lord  Thnrlow,  and  of  Lord  Hardwicke — was  dted  or 
referred  to,  and  I  cannot  impute  lo  any  of  the 
judges  who  have  recently  dealt  with  this  question  an 
intention  of  overruling  a  case  that  seems  to  me  to  de- 
pend on  a  principle  so  perfectly  sound.  Therefore  I 
find  myself  bound  to  hold,  that  in  this  case  the 
psyment  of  these  legacies  does  not  depend  upon  the 
existence  of  the  fund  indicated  by  the  testator 
for  the  pnrpose  of  convenience  or  otherwise,  as 
that  out  of  which  they  ought  to  be  paid. , 
I  may  also  observe  this,  that  in  tlie  words 
by  which  the  testator  directs  his  executors  to 
pay  these  legacies  in  money,  the  reference  to  ths 
share  in  the  capital  is  really  parenthetical,  and  mora 
than  that,  it  is  in  wry  inaccurate  language,  for  he  says: 
"  I  request  my  executors  will  pay,  as  soon  as  coo- 
veniently  may  be  after  my  decease,  out  of  the  capital 
employed  in  the  business,  to  the  persons  mentioned 
below,  the  following  sums."  Now  there,  if  yon  read 
it  thus,  the  essential  part  in  the  gift  of  the  legacies  is 
the  direction  to  pay :  "  I  request  my  executors  nill 
pay,  to  the  persons  mentioned  below,  the  following 
sums,  as  soon  as  conveniently  may  be  after  my 
decease,  and  out  of  the  capital ; "  the  latter  words  are 
used  parenthetically  for  the  purpose  of  convenience,  and 
it  seems  to  me  that  the  right  of  the  legatees  no  more 
depends  upon  the  direction  to  pay  "out  of  the  capital" 
than  on  the  words  "  as  soon  as  conveniently  may  be." 
They  are  ancillaiy  directions,  and  in  my  mind  they  are 
not  of  the  easence  of  the  bequest.  The  gift  is  not  of  a 
share  of  the  capital ;  but  the  capital  is  indicated  as  the 
property  out  of  which  it  may  be  conveniently  paid.  As 
to  the  other  question,  which  does  not  arise  directly,  I 
think,  when  the  testator  speaks  of  his  capital,  he 
meant  to  give  all  that  was  coming  to  bim 
out  of  the  assets  of  the  partnership. 

After  some  discnssion,  it  was  declared  that,  accord- 
ing to  the  true  construction  of  the  will,  the  several 
sums  which  the  testator  directed  his  executors  to  pay 
as  soon  as  conveniently  might  be  after  his  decease  out 
of  the  capital  employed  in  the  business,  were  not 
specific  legacies,  but  were  demonstrative  legacies,  and 
were  primarily  payable  out  of  the  testator's  proportion 
of  capital  employed  in  the  business  (Ualy's),  and  that 
if  such  proportion  should  be  insufficient  to  pay  such 
legacies  in  full,  the  deficiency  was  to  be  made  good 
out  of  the  general  personal  estate  not  specifically 
bequeathed,  and  that  Hannah  Hart,  as  the  next  of  kia 
of  the  testator,  was  enUtled  to  be  paid  the  clear 
residue  of  such  personal  estate.  It  was  also  declared, 
that  such  proportion  of  capital  as  aforesaid  included 
the  whole  share  and  interest  of  the  testator  in  the 
assets  of  the  business  (Haly's),  including  the  debt  o 
2649/.  it.  3d ;  and  it  was  directed  that  the  residue 
(if  any)  of  such   proportion  of  capital   as  foresaid 
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should  be  inTested,  and  the  interest  of  the  fand,  and  of 
the  thares,  be  paid  to  Hannah  Hart  for  life,  then  to 
Eliza  and  Jane  Lewis  in  equal  sham,  with  larrivor- 
abip  between  them.  It  waa  also  declared  that  the  two 
soma  of  48/.  16*.  Id.  and  268/.  U.  9<l,  formed  part  of 
the  general  personal  estate. 

Solicitors  fof  the  pits.,  Boikamtes  and  Freemtm. 

Solicitors  for  the  residoarj  legatees,  FiM  and  Co. 


V.  0.  WOOD'S  OOVBT. 

Seported  by  W.  H.  Be:>xkt  and  Bdwabd  Llotd,  Eiqra., 
Barrifttera-at'Law. 


/X.  3  and  March  13. 

St  Maxwell's   Tbusts. 

ApportUmmtnt  Act,  4^5   Will.  4,  c.  S2,  :  2— 

Dividends   o»    ihares  in  a    railway    company — 

Dividend*  on    eharte  to  on  intHranc*  company — 

Declaration  of  payment  o/projile  at  "Jixed  periods  " 

—Companies  Clauses  Consolidation  Act,  8^9  Vict. 

«.  16, «.  91. 

A  tenant  for  life  being  entitled  to  the  dividends  on 

stock  m  the  Xorlh-  Western  Railway  Company,  on 

stock  of  the  Great  Western  Railway  Company,  and 

on  shares  u>  the  Metropolitan  Gaslight  and  Coke 

Company,  which  companies  were  ineorporated  and 

containat  clauses  in  their  deeds  of  settlement  limilnr 

to  sect.  91  of  the  Companies  Clauses  Consolidation 

Act,  8^9  Vict.  c.  16,  which  provides  that  the 

declaration  of  dividends  shall  be  only  made  by 

directors  at  a  general  meeting  of  these  companies, 

but  no  specified  period  pointed  out : 

Held,  Aat  sack  dividends  were  not  apporliondble  under 

the  Apportionment  Act,  4^5  Will.  4,  c.  22. 
JShe  was  alio  entitled  for  life  to  the  dividends    on 
certain  shares  in  the  Alliance  Insurance  Company 
(the  dividends  on  which  were,  under  their  deed  of 
settlement,  to  be  declared  half-yearly,  andmadepay- 
<Mt  in  the  months  of  April  and  October  in  each 
year): 
Seld,  thai  the  amount  of  these  dividends  was  appor- 
tionable  under  the  Act,  because  the  profits  of  the 
company  were  divisible  at  fixed  periods. 
This  was  a  petition  for  the  transfer  and  payment 
<nit  of  court  of  certain  amounts  of  stocks  and  interest 
and  dividends  which  had  become  due  thereon  respec- 
tiTel/  ;  and  the  qneetion  raised  tamed  upon  the  con- 
struction of  the  Apportionment  Act,  and  certain  other 
prirate  Acts  of  Parliament  incorporating  joint-stock 
companies. 

The  following  clauses  in  these  several  Acts  were 
those  relied  on : — 

B;  the  Appertionment  Act,  4  &  5  Will.  4,  c.  22,  s.  2, 
it  is  provided  "  that  from  and  after  the  passing  of  this 
Act  all  rents  service  reserved  on  anj  lease  bj  a  tenant 
in  fee,  or  for  any  life-interest,  or  bj  nnj  lease  granted 
tinder  any  power  (and  which  leases  shall  have  been 
panted  after  the  passing  of  this  Act),  and  all  rent- 
charge  and  other  rents,  annoities,  pensions,  dividends, 
moJuses,  compositions,  and  all  other  payments  of 
every  description  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  made  payable  or  coming  doe  at 
Jlxed  periods  under  any  instrument  that  shall  be 
executed  after  the  passing  of  this  Act,  or  (being  a  will 
or  testamentary  disposition)  that  shall  come  into  opera- 
tion after  the  passing  of  this  Act,  shall  be  apportioned 
so  and  ia  such  manner  that  on  the  death  of  any 
person  interested  in  any  such  annuities,  rents,  pensions, 
dividends,  moduses,  oompositions,  or  other  payments 
as  aforesaid,  or  in  the  estate,  fund,  office,  or  benefice, 
from  or  in  respect  of  which  the  same  shall  be  issuing 
or  derived,  or  on  the  determination  by  any  other  means 
whatsoever  of  the  interest  of  any  such  person,  he  or  she, 
«nd  his  or  her  executors,  admiuistrators,  or  assigns, 


shall  be  entitled  to  a  proportion  of  such  rents,  aib- 
nuities,  pensions,  dividends,  moduses,  compositions^ 
and  other  payments,  according  to  the  tima  which  shall 
liave  elapsed  from  the  commencement  or  last  period  of 
payment  thereof  respectively  (as  the  case  may  be)^ 
mcluding  the  day  of  the  death  of  such  person,  or  of 
the  determination  of  bis  or  her  interest,  all  just 
allowancea  and  deductions  in  respect  of  charges  oa 
such  rents,  annuities,  pensions,  dividends,  modureSr 
compositions  and  other  payments  being  made." 

The  London  and  North-Westem  Kailway  Company 
were  finally  incorporated  by  the  9  &  10  Vict.  c.  ccir. 
with  which  Act  the  Companies  Clauses  Consolidatioa 
Act,  8  &  9  Vict  c.  1 6,  was  incorporated.  By  sect.  91 
of  this  Act,  it  is  provided  that  the  declaration  of  divi- 
dends shall  be  exercised  only  at  a  general  meeting  of 
the  company. 

By  sect.  1 20  of  same  Act,  it  is  enacted  :  "  That  pre. 
vionsly  to  every  ordinary  meeting  at  which  a  dividend 
ia  intended  to  be  declared,  the  directors  shall  canse  » 
scheme  to  be  prepared,  showing,  the  profits,  if  any,  of 
the  company  for  the  period  current  since  the  preceding 
ordinary  meeting  at  which  a  dividend  was  declared, 
and  apportioning  the  samr,  or  so  much  thereof  as  they 
consider  applicable  to  the  purposes  of  dividend  amongrt 
the  shareholders,  according  to  the  ahares  held  by  thent^ 
raspecUvely,  the,  amount  paid  them  and  the  periods 
during  which  the  same  may  have  been  paid,  and  shall 
exhibit  such  scheme  at  such  ordinary  meeting,  and  at 
such  meeting  a  dividend  may  be  declared  aocurding  to- 
snch  scheme." 

The  Groat  Western  Railway  Company  were  incor- 
porated by  the  .S  &  6  Will.  4,  c.  107,  and  by  the  146tlt 
section  of  that  Act  it  is  enacted  :  "  That  it  shall  be 
lawful  for  the  said  company,  and  they  are  hereby  em- 
powered from  time  to  time  at  any  half-yearly  geoerai. 
meeting,  or  at  a  special  meeting  to  be  called  for  that 
purpose,  to  declare  and  make  a  dividend  out  of  the- 
clear  profits  of  the  said  undertaking,  and  such  dividend 
shall  be  after  the  rate  of  so  much  per  share  oa- 
ths several  shares  held  by  the  members  of  the  said 
company  in  the  joint  stocks  thereof."  And  it  is  thereby 
provided,  "that  snch  dividends  shall  not  b«  made- 
oftener  than  quarterly." 

The  South  MetropoliUn  Gaslight  and  Coke  Company 
was  incorporated  by  5  Vict.  c.  Ixxix.,  which,  by  sect.  84^ 
made  provisions  as  to  the  declaration  oi  its  dividends, 
similar  to  those  contained  in  the  Companies  Claus« 
Consolidation  Act,  sect.  91,  before  set  out. 

The  Alliance  Insurance  Company  was  also  a  joint- 
stock  company,  duly  incorporated ;  and  at  an  extraordi- 
nary general  court  of  proprietors,  held  on  the  I6th  April 
1834,  certain  alterations  were  made  in  its  deed  ofset- 
tlement,  and  it  was  resolved  thai  the  profits  and  aocu- 
mulations  made  by  the  investment  ot  tlie  capital  oftbe 
company  should  thereafter  be  divided  half-yearly,  and 
that  such  half-yearly  dividends  should  be  paid  a:^ 
payable  at  the  offices  of  the  company  in  the  mosths  oT 
April  and  October  of  each  year. 

The  facts  of  the  case  were  the  following:— 

The  testator  Sir  Chas.  Maxwell,  by  his  will  dated 
18th  July  1843,  bequeathed  certain  portions  of  hi» 
personal  estate  to  trustees  upon  trust  for  his  me. 
Lady  Mary  Maxwell,  for  her  life,  and  from  and  aft* 
her  decease  upon  trust  for  other  persons  therein  men- 
tioned. 

Lady  Maxwell  received  the  interest  and  dividend* 
upon  the  investments  upon  which  these  portions  of  th» 
testator's  personal  estate  had  been  made.  This  P"*"!*! 
estate  consisted,  amongst  other  things,  of  stock  of  tM 
London  and  Korth-Westem  Railway  Company,  8to<* 
of  the  Great  Western  Railway  Company,  twenty  sMT* 
in  the  South  Metropolitan  Gaslight  and  Coke  Compsnr. 
and  fifty  shares  in  the  AUiance  Fire  Insurance  Com^T- 

The  tenant  for  life..  Lady  Maxwell,  died  on  th*  *"■ 
K0V..IB6O.. 
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The  petition  now  preunt«d  w«a  hj  the  paitin  who 
mra  Kspectivel/  entitled  to  these  stock*  sod  shares 
after  Lsdjr  Maxwell's  death ;  the  qaestion  to  be  dis- 
eoned  being  as  to  what  portion  of  the  interest  and 
diridends  dne  and  pajable  on  these  snms  of  stock  and 
shares  formed  part  of  I^ad;  Maxwell's  estate. 

A  dividend  was  declared  on  the  22nd  Feb.  1861  on 
the  London  and  North-Westem  Railway  stock,  for  the 
^f-year  eodinj;  the  31st  Deo.  1860,  and  was  made 
psyable  on  the26tli  Feb.  1861. 

A  diridend  was  decUred  on  the  15tb  Feb.  1861  en 
the  Great  Western  Bailway  stock  for  the  same  half- 
year  ending  31st  Dec.  1860,  and  was  mad*  payable  on 
the  1st  March  1861. 

A  diridend  was  declared  on  the  2nd  April  1861,  on 
the  shares  of  the  Sontb  Metropolitan  Gaslight  and  Coke 
Company  for  same  half-year  ending  SIst  Dec.  I860, 
and  was  made  payable  on  the  12th  April  1861. 

A  diridend  was  declared  on  the  Sih  April  1861  on 
the  sharea  of  the  Alliance  Insurance  Company  for  the 
Juif-ytar  ending  the  25th  March  1861,  and  was  made 
payable  on  the  10th  April  1861. 

These  dividends  so  declared  were  claimed  by  Lady 
Maxwell's  executors  as  part  of  the  testator's  personal 


Amphlell,  Q.C.  and  Dickinton,  for  the  petitioners, 
the  parties  entitled  on  the  death  of  Lady  Maxwell  to 
the  stocks  and  shares,  contended  that  the  whole  of 
these  diridends  were  payable  to  them  in  the  propor- 
tiens  stated  by  teetator's  will. 

Rauhll,  for  the  ezecotora  of  Ladj  Maxwell,  as  to 
the  dividends  on  the  share*  of  the  Alliance  Insnranee 
Company,  contended  that  those  dividends  were  dearly 
apportwnable  ss  they  became  dae,  and  were  made 
payable  at  fixed  periods.  The  income  of  the  profits  of  a 
jeint-itock  oompany  was  a  dividend  within  the  meaning 
of  the  Apportionment  Act.    For  this  he  cited 

Bartttf  V.  AUm,  27  L.  J.,  N.  S.,  621,  Ch. 
As  to  the  dividends  on  the  railway  and  gas  shares, 
the  question  was,  whether  they  were  dividends  "  made 
payable  or  coming  dne  at  fixed  periods,"  and  he  con- 
tended that  they  were.  Bnt  even  if  this  were 
donUfol,  they  were  clearly  so  nnder  the  testator  Sir 
C,  Maxwell's  will.     For  this  he  cited 

The  Apportionment  Act,  4  &  5  WOL  4,  o.  22, 
ss.  66,  91  and  120  ; 

Knight  v.  Boughlon,  12  Bear.  312; 

Pbtmmer  v.  Whiltly,  John.  685;  s.  e.  I  L.  T. 
Sep.  K.  S.  230. 
W.  W.  Cooper  and  UacwghXm,  for  other  parties. 
AmfkUU  in  reply. 

Monk  13. — The Vicb-Chabcbux>b  said: — A  qaes- 
tion in  this  case  arises  open  the  apportionment  of  the 
dividends  and  profits  in  certain  joint-stock  companies, 
the  tenant  for  life  having  died  between  two  periods 
of  payment.  The  qaestion  afi°ect*  four  descriptions  of 
dividends;  three  of  them  depend  entirely  upon  the 
coostraction  to  be  pat  npon  the  provisions  of  the 
Xcmpsnies  Clauses  Consolidation  Act.  As  to  the 
foorth,  there  is  a  difference.  That  will  depend  upon 
the  construction  to  be  pat  upon  the  deed  of  settle- 
ment of  the  Alliance  British  and  Foreign  Life  and 
Tm  Insurance  Company.  The  original  terms  of  this 
deed  were  altered  by  a  resolution  of  a  general  court 
of  proprietors  of  that  company  on  the  16th  April 
1834,  by  which  a  special  provision  was  made  with 
nfereaee  to  the  times  of  payment  of  their  dividends, 
whidi  were  to  be  half-yesrly,  in  April  and  October 
of  each  year.  If  the  present  case  were  rtt  mlejm,  I 
■honld  feel  more  doubt  than  I  now  feel  with  re- 
isrence  to  the  qoeetion  whether  or  not  companies 
cnated  for  the  purpose  of  carrying  on  busness,  and 
which  divide  their  profits  aceonling  as  those  profits 
Stty  or  may  not  accrue  from  period  to  period,  and 
aceotding  to  the  amount  of  those  profits,  could  be 
itikUy    held    to   be   within   the  purview   of    the 


Apportionment  Act.  It  has  been  held  in  HarUty  t. 
AUtn,  by  Kiodeisley,  V.  C,  that  the  dividends  on 
shares  in  a  joint- stock  company  of  this  description  are 
apportionable,  and  following  that  decision  I  must  hold 
that  the  dividends  on  the  shares  in  the  Alliance  In* 
snrance  Company  would  be  apportionable,  and  the 
period  is  to  be  calcniated  from  the  time  when  the 
dividend  became  payable,  and  not  the  time  when  the 
profits  were  earned,  for  that  is  the  course  followed  by 
that  learned  V.  C,  and  it  strikes  me  that  no  other  could  • 
be  pursued  under  the  provisions  of  the  Act  of  Parliament. 
In  all  these  cases  the  calculations  are  made  in  March, 
to  the  end  of  the  previous  year,  and  then  a  declaration 
of  dividend  is  madein  March  payable  in  April ;  that  is  the 
usualconrsepursnedincompaniesofthis  description.  The 
Act  is  express,  providing  that  it  should  be  according  to 
ths  time  that  should  have  elapsed  since  the  last  period  of 
payment,  and  one  sees  the  difficulties  which  one  would 
be  exposed  to  in  any  other  way  of  looking  at  it, 
beoatise  the  Act  has  reference  to  payments  which 
became  dne  at  fixed  periods.  Whatever  is  payable  in 
respect  of  dividend  is  not  due  until  the  meeting  has 
declared  that  it  shall  become  dne  and  payable.  There- 
fore the  apportionment  most  be  made  with  reference 
to  the  last  payment,  and  without  reference  to  the  year 
when  the  profits  may  be  said  to  have  been  earned, 
and  there  is  good  reason  for  that ;  for  though  the  com- 
pany might  make  up  their  account  of  the  profits  earned 
in  the  last  year,  it  would  be  most  improper  in  them,  if 
they  had  a  large  sum  in  hand,  and  knew  that  them 
was  a  large  demand  coming,  as  for  instance  in  the 
cass  of  the  great  frands  which  were  perpetrated  on  the 
Great  Northern  Railway  Company,  to  declare  any 
dividend,  notwithstanding  that  the  previous  year  had 
been  one  of  great  profit.  It  is  entirely  in  the  breast 
of  the  directors  who  manage  the  concerns  of  the  com- 
pany, and  the  dividend  can  only  be  payable  at  the 
period  when  it  is  declared  to  be  due  and  payable.  As 
to  the  Alliance  Company,  which  has  said  "  Our  profits 
shall  be  divided  in  April  and  October,"  I  am  content  to 
follow  the  decision  of  Kindersley,  V.C.  However,  as 
to  the  other  companies,  the  qnestions  appear  to  me  to 
stand  upon  a  very  difierent  footing,  because  these 
companies  have  passed  no  bye-Uw  whatever  dedsring 
when  the  dividend*  *hould  be  paid.  I  can  see  nothing 
in  the  Companies  Clauses  Consolidation  Act,  or  in  their 
special  Acts,  authorising  me  to  say  that  their  dividends 
are  dne  at  a  "  fixed  period."  The  case  aUnds  thus : 
By  the  general  Act  the  ordinary  general  meetings  sre 
appointed  to  be  held  in  specified  months.  It  is  also 
provided  in  the  clause  a*  to  dividends,  that  where 
a  dividend  is  about  to  be  made  at  an  ordinary  meeting 
certain  processes  shall  be  gone  through  ;  but  there  is 
nothing  in  the  Act  which  says  that  the  dividends  ahall 
be  made  only  at  the  period  of  the  ordinary  meeting ; 
nor  is  there  anything  in  the  Act  which  says  that  there 
shall  be  any  dividend  made  at  ail.  It  is  hardly  to  be 
expected  that  any  Act  of  Pariiament  should  be  so 
general  in  its  nature  as  to  provide  that  at  a  given  time 
the  dividend  shall  be  made,  although  perhaps  the  company 
might  be  disposed  to  come  to  such  an  arrangement. 
The  clause  in  the  Companies  Ciaoses  Consolidation  Act 
provides  that  the  general  meetings,  if  it  is  not  other- 
wise prescribed  by  the  special  Act,  shall  be  held  in  the 
months  of  February  and  August  in  each  year,  or  at 
such  other  stated  periods  as  shall  be  appointed,  and 
that  they  shall  be  called  ordinary  meetings.  Then 
is  nothing  which  saya  that  the  dividends  must  neces- 
sarily be  declared  at  such  meetings,  and  nothing  which 
says  that  they  shall  be  declared  at  all  the  ordinary  meet- 
ings which  take  place  at  the  two  fixed  periods  of  the  year. 
It  is  quite  true  that  the  habit  has  been  to  divide  at 
certain  given  periods;  but  it  might  well  be,  and  I 
believe  in  many  of  these  companies  it  ia  the  fact,  that 
they  do  not  for  three  or  four  year*  declare  any 
dividend  at  all,  because  they  have  none  to  dedaie  ; 
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and  tltbongb  that  diffioalt;  might  exist,  whatever 
bye-law — as  in  the  case  of  BarUey  y.  Allen — is 
framed,  yet  the  oourt  might  give  a  leasoaable 
wnstrootion  to  any  bye-Iaw  providing  that  the 
pro6ts  shall  be  divided  half-yearly,  and  without 
mach  forcing  the  construction  of  the  Act  of  Parliament 
might  say  that  a  meeting  at  which  it  shall  be  declared 
there  is  nothing  to  pay  may  be  treated  in  a  sense  as 
the  last  period  of  payment ;  but  I  cannot  apply  that 
principle  to  a  case  in  which  no  period  of  payment  is 
appointed,  and  it  does  not  appear  to  me  to  be  strictly 
Kithiu  the  parriew  of  the  Act.  The  object  of  the  Act 
was  tbU  :  the  tenant  for  life  relies  npon  certain  fixed 
pet'\oi»  at  which  the  dividends  will  be  paid,  and  which, 
therefore,  he  frames  his  expenditure  to  meet.  It 
appears  to  me  that  that  cannot  be  predicated  of  the 
owners  of  shares  in  companies  like  these,  and  this 
argument,  perhaps,  goes  a  little  beyond  HartUj/  t. 
AUtn ;  hot  the  tenant  for  life  oamiot  be  said  to  have  a 
fixed  reliance  on  the  profits  earned  in  railways  of 
this  description,  still  less  when  he  knows  that  there  is 
no  obligation  to  make  these  payments  at  a  given 
period,  and,  for  all  that  cm  be  foreseen,  the  board  of 
directors  have  a  right  to  say  that  none  shall  be 
declared  for  three  or  four  years  next  ensuing.  It 
appears  to  me  that  the  case  does  not  fall  within  the 
letter  of  the  eoaotment,  and  I  cannot  hvld  that  these 
dividends  are  apportionable.        Order  accordiugly. 

Solicitors:  Eixau,  Birmingham;  Upton  Kai  Jolm- 
mnt;  Dttborough,  Young  and  Co, 


Salwdag,  Uttj/  30. 

B»  Bate's  Tbusts. 

Wm—  Cotutnution  —  "  Ptr$onal  representativu  " — 

"iSBrriiw*." 
A  tatator  beqaeathtd  a  money  fund  to  tnuleei  to  bt 
meotetj  /or  "  hit  Jha  doMghteri,  ihare  and  ihare 
tiik»,for  thtir  mpectin  liva,  and  after  the  retpte- 
tioe  diatkt  of  tueh  of  hii  daugktert  tu  thovU 
die  tcUkoiU  leaving  issue,  or  leaving  iaut,  if 
such  itme  should  dte  under  the  age  of  Itnenty-one 
yeari,  upon  trust  to  divide  th»  fifth  part  or  ihare  of 
each  of  hit  said  daughtert  who  should  to  die  without 
leaving  lawful  iitue  at  oforttaid,  w  (ie  foUomng 
atoniwr:  "  Immediatelg,  or  at  toon  at  conveniently 
can  be  after  her  decease,  unto  and  amongtt  my  latd 
ton  George  Batet  and  the  turvivort  of  Hum  my  said 
five  daugltters,  share  and  share  alihs,  to  whom  I  do 
hereby  give  and  bequeath  the  tame  accordingly,  or 
to  their  respective  personal  repretentativet :" 
Seld,  that  the  word  "survicori"  referred  to  the 
death  of  the  tenant  for  Itfe  whose  dtare  wot  to  be 
divided. 
On  the  death  of(h*  last  survivor  of  tkt  five  daughters 

without  issue : 
Seld,  that  "personal  representatives"   were  to  be 
construed  in  their  ordinary  sense,  and  her  entire 
share  was  directed  to  be  paid  to  the  executors  of  Geo. 
Bates  the  son. 

This  was  a  petition  for  payment  of  a  fund  out  of 
court.  It  had  been  paid  in  by  execnton  under  the 
Trustee  Belief  Act. 

George  Bates,  gentleman,  by  his  will,  dated  the  4th 
Feb.  1821,  bequeathed  to  bis  son  George  Bates  and 
to  John  Hunt  the  sum  of  iOOOL,  to  be  raised  and 
paid  out  of  his  personal  estate  within  three  montlis 
after  his  decease,  upon  trust  for  investment  in  the 
public  funds,  or  ou  good  real  security  as  therein  more 
fully  expressed,  and  to  receive  the  dividends,  interest 
and  prohu,  and  thereout  to  pay  Mary,  the  said 
testator's  wife,  during  her  life,  the  annual  sum  of 
l&O^  half-yearly ;  and  npon  further  trust,  from  time 
to  time  during  the  lifetime  of  his  said  wire,  to  pay  and 
divide  all  the  residue  and  remainder  of  the  dividends, 


interest,  and  proceeds  and  profits  of  the  said  tmst 
moneys,  and  immediately  from  and  after  her  decease 
then  in  like  manner  to  pay  and  divide  the  whole  of 
snoh  dividends,  interest,  and  proceeds  and  pnfltl 
(after  payment  of  all  expenses  attending  the  trust), 
as  and  when  the  sameshonld  b«come  doe  and  be  received, 
unto,  between  and  among  hit  five  daughters,  Elizabeth 
Bates,  Mary  the  wife  of  Robert  Freeman,  Beliia,  the 
wife  of  Nathaniel  Barthropp,  Lucy  Bates,  and  Ann 
Bates,  share  and  share  alike,  for  and  during  the 
terms  of  their  respective  natural  lives,  and  the  said 
will  proceeded  in  the  words  following  (that  is  to  say), 
" and  immediately  frojnandafler  therespeetive  deceases 
of  such  of  my  said  daughters  at  shall  happen  to  depart 
this  life  wMout  leaving  lavfui  issue,  if  all  such  usne 
thall  tn  like  manner  depart  thit  life  under  the  age  of 
twenty-one  years,  upon  further  trust  to  pay  and  dmde 
the  fifth  part  or  share  of  each  of  my  said  daughtert 
who  shall  so  die  without  leaving  lawftd  issue  as  afore- 
said, immediately  or  as  soon  as  conveniently  can  bt 
after  her  decease,  unto  and  amongst  my  said  tost 
George  Bales  and  the  survivors  of  them  my  said  five 
daughters,  share  and  share  alike,  to  whom  I  do  hereby 
give  and  bequeath  the  same  accordingly,  or  to  their 
respective  personal  representatives.  But  in  case  any 
of  my  said  daughters  shall  happen  to  depart  this  life 
leaving  any  lawful  iatine,  then  npon  trust  to  pay  and 
divide  the  share  or  shares  of  such  of  my  said  danghtan 
as  shall  so  happen  to  die  leaving  lawful  issue  as 
aforesaid,  unto  and  amongst  such  children,  to  be  paid 
to  and  equally  divided  between  them,  or  between  snoh 
of  them  as  shall  attain  tlie  age  of  twenty-one  years 
npon  their  respectively  attaining  that  age."  And  the 
said  testator  declared  that  it  should  and  might  be 
lawful  to  and  for  his  said  son  Gecrge  Bates,  in  case  he 
should  think  proper,  to  take  and  leceive  himself  the 
aforesud  sum  of  50002,  thereby  bequeathed  to  him 
and  the  said  John  Hunt  as  aforesaid,  and  to  retain  the 
same  in  his  hands  during  the  continuance  of  the  above- 
mentioned  trusts,  or  for  so  long  time  as  he  should 
think  proper,  he  making  and  executing  to  the  said 
John  Hunt,  his  co-trustee,  a  good,  valid  and  effeotnal 
mortgage  security  npon  the  estate  at  Bnntingfield,  In 
the  county  of  Suffolk,  lately  purchased  by  him  of 
Reginald  Rabbit,  for  securing  the  repayment  of  the 
said  sum  of  5000/.,  with  interest  for  the  same  at  the 
rats  of  41,  lOs.  per  cent  per  annum,  upon  the  trusta 
to  and  for  the  intents  and  purposes  thereinbefore 
mentioned,  and  after  payment  of  all  his  just  debts, 
funeral  and  testamentary  expenses,  and  the  legacies 
thereinbefore  by  him  given  and  bequeathed,  Ae  gave  catd 
bequeathed  all  the  residue  and  overplus  of  all  his  per- 
sonal estate  and  effects  unto  his  said  son  George  Bales, 
his  executors,  administrators  and  assigns  absolotaly. 
The  testator  died  on  the  3rd  April  1831,  withoat 
having  altered  his  said  will,  which  on  the  S9tb  June 
1831  was  duly  proved  by  his  son  George  Bates  and 
his  son-in-law  Robert  Freeman, 

The  following  ore  the  dates  of  the  deaths  of  the 
legatees  of  this  fund : — Testator's  widow  died  in 
1840;  Elizabeth,  one  of  the  daughters,  died  in  1843 
without  leaving  issue ;  Ann  and  Beliza  died  in  1850 
and  1852,  leaving  issue  ;  Haiy  died  in  1857  wilhont 
leaving  issue ;  Lucy,  the  survivor,  died  in  1862,  with- 
out leaving  issue. 

At  her  death  hershareof  the  fund  being  104311  Of.C<L 
Three  per  Cents.,  was  paid  into  court  by  the  ezeeutets. 

The  executors  of  Geo.  Bates,  the  son,  presented  tins 
petition. 

H.  B.  ShMeare,  for  the  trustees  and  executors. 

Shebbeare,  for  the  petitioners,  contended  that  the 
entire  fund  was  payable  to  the  executors  of  Geo. 
Bates,  who  was  the  general  residuary  legatee.  Ha 
cited 

Nevaiv,B(Midan,  28  Bear.  5S9;  2  L.  T.  Bcp. 
N.6.273; 
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Peto  v.  BRiuiiroN,  Uckkieud,  &c.  Bailwav  Compact  and  <itiiki;s. 

[V.C.  w. 

Taglor  T.  Beverley,  1  Coll.  109. 
Salt,  Q.C.,  for  the  representative  of  Lacy,  contended 
that  "  anrriTor  "  meant  "  the  longest  liver ;"  and  that, 
as  she  waa  snch,  the  whole  fand  was  payable  to  her 
peraonal  representatives. 

Btuk,  for  the  children  of  Beliza  and  Ann,  contended 
that  ooder  the   peculiar  phraseology  of  the  will  the 
words  "perMnal  repreMatatives "  meant  "children,*' 
and  the  food  was  consequently  divisible  amongst  the 
childrvn  of  these  two  daughters.     He  referred  to 
Walter  v.  MaUcin,  6  Sim.  148 ; 
SobuuoH  V.  Smith,  lb.  47  | 
8fyU»  V.  Umro,  lb.  49. 
The    Vick-Chaiccbixob  said  that,  according  to 
Taylor  v.  Beverley,  "  survivors  "  meant  those  who  sur- 
vived the  tenant  for  life  of  the  share  then  in  question. 
Geo.  Bates,  the  son,  did  not  survive,  nor  was  it  neces- 
aaxj  that  he  should  do  so.     He  bud  talcen  a  vesled 
intamt,  with  a  right  to  participate  with  the  snr^ving 
daoghters,  and  being  the  general  residuary  legatee,  his 
executors  would  takie  the  fund  after  the  death  of  the 
snrrivor  of  alL   As  to  the  words  "  legal  personal  repre- 
sentatives," they  must  clearly  be  construed  iu  their 
ordinary  sense,  and  most  mean  the  rapresentatives  of 
Geo.  Bates  and  the  surviving  sisters.     It  was  impos- 
•ible    to    construe     '*  personal     representatives "    as 
cliildno.    No  case  could  be  cited  for  that  proposition, 
and  all  the  cases  in  which  those  words  bad  been  held 
to    mean  "next  of  kin"    were   cases    between    the 
baabaod's  and  the  wife's   representatives,  in   which 
that  interpretation  had  been  adopted  in  order  to  carry 
oat  the  intention  of  the  testator,  so  far  as  it  could  be 
gathered  from  the  construction  of  the  whole  will  that 
the  iuaband  was  to  be  excluded.    If  the  aignmeot 
which  had  been  used  by  the  representative  of  Lacy, 
tfao  last  liver  of  the   daughters,  wen  to  prevail,  it 
woaU  have  the  effect  of  giving  her  share  to  her  own 
representatives,  which  clearly  never  could  have  been 
tho  intention  of  the  testator. 

Order  for  trans/er  of  tie  Jvnd  to  the  perionttl 
rtpretentativee  of  Geo,  Batte, 
Sobettors,  Abbott,  Jtnkbu  and  Co. 


Jtmt  20  and  S5. 
Pcroe.  Thk  Briohton,  Uckfibij)  aud  TmiBamoB 

Wbixs  Bailwax  Compant  and  othsbs. 
InjiaMioH — Negative    term — Spe^fio  performaaet— 

Railway  contract. 
When  ike  tenu  of  a  contract  ore  iwh  that  the  court 
cannot  taperimtend,  toot  to  eecvre,  the  performance 
tg  a  pit.  of  hit  part,  it  will  not  decree  tpecific 
fcrformance  againtt  d^. 
And  if,  on  nonperformance  by  a  pU.,  both  parlies 
cannot  have  egualjaetiee,  it  mil  not,  in  the  abteaoe 
4fan  e:qi>rett  negative  covenant,  grant  an  injunction 
to  retrain  aett,  the  doing  of  which  it  incontittent 
with  the  maintenance  of  the  contract. 
This  was  a  suit  by  Messrs.  Peto  and  Betts,  the  rail- 
vray  contractors,   against   the  Brighton,  Uoklield   and 
Tantnridge  Wells  Railway  Company  and  its  directors, 
and  against   the   London,  Brighton  and  South  Coast 
BaUway  Company  and  two  of  its   directors,  to  maia- 
taiu  the  validity  of  an   agreement  between  the  pits. 
aad  the  first- named  defts.  for  the  constmction  of  their 
railway,  and  to  restrain    either  of   the  deft,  com- 
paoiee  from  dealing  with  certain  shares  and  debentures 
of  the   former  company,  agreed  to  be  applied  in  pay- 
ment for  the  constmction  of  their  railway. 

The  Brighton,  Uckfield  and  Tunbridge  Wells  Railway 
Company  was  incorporated  by  an  Act  of  1861,  and  the 
defts.  Cary,  Fox  and  Jameson  were,  at  the  data  of  the 
■graemeot  to  be  afterwards  mentioned,  and  at  the  time  of 
the  filiag  of  the  pits.'  bill,  the  directors  of  the  company. 
Bari/  in  Dee.  1862,  these  gentlemen  applied  to  Mr. 


Bovill,  an  engineer,  to  assist  them  in  carrying  out  their 
project,  and  for  that  puipoee  they  ultimately  by  a 
letter  under  their  joint  hands,  dated  the  2nd  Feb.  1863, 
aulborised  him  to  treat  with  the  pits,  for  the  construe* 
tion  of  the  line.  'Tfae  letter  was  in  these  terms :  "  We 
hereby  authorise  you  to  agree  with  Messrs.  Peto  and 
Betts  on  oar  behalf  to  execute  the  worlcs  of  our  rail- 
way in  accordance  with  the  several  plans  and  sections 
supplied  to  them  by  yon  for  the  sum  of  215,000<^ 
ptyable  by  6500/.  in  debentures  bearing  tL  per  cent, 
interest,  and  the  balance  in  shares  of  the  company, 
to  be  taken  at  par,  the  payments  to  be  made  in  the 
usual  way  as  the  works  progress."  Accordingly,  on  the 
23rd  Feb.,  an  agreement  between  the  pits,  and  Mr. 
Bovill  as  agent  for  the  company,  embodying  these 
terms,  waa  mutually  signed  and  the  fact  communicated 
on  the  same  day  to  the  directors.  It  was  maintained 
on  tfae  part  of  the  company,  that  the  auUiority  givea 
by  the  letter  of  the  2nd  Feb.  to  Mr.  Bovill,  was 
retracted  by  the  directors  some  short  time  after- 
wards on  die  same  day;  but  it  seemed  npon  the 
balanoe  of  evidence,  that  this  view  oould  not  be 
supported,  but  that  tlX  parties  for  some  days  aoted  as 
if  the  auljiority  to  nego&te  was  in  force. 

On  the  25th  Feb.,  however,  the  secr«tary  of  the 
company  wrote  to  Mr.  Bovill  to  say,  that  the  directors 
could  not  recognise  the  agreement  entered  into  by  him 
with  the  pits. 

It  sppeared  that,  at  the  time  these  negotiations 
were  pending,  the  Brighton  and  Uckfield  and  Tunbridge 
Wells  Company  were  trying  to  induce  the  otfaer  defts., 
the  LondoD  and  Brighton  Company,  to  take  a  transfer 
of  their  projeoted  line,  and  an  agreement  between  these 
two  companies  was  ^wo  up,  dated  the  16th  March, 
the  main  provisions  of  which  were,  that  tbe  London 
and  Brighton  Company  ahoold  obtain  powers  from 
Parliament  fer  purchasing  the  projected  line,  by  aa 
issue  of  4^  per  cant,  preference  stock  to  the  share- 
holders of  the  Brighton  and  Uckfield  Company,  the 
line  to  be  constructed  by  the  latter  company,  and 
tenders  to  be  sent  out  by  them  for  its  constmctioii. 
Tbe  London  and  Brighton  Company  were  to  undertake 
that  a  certain  proportion  of  the  former  company's  shares 
should  be  immediately  taken  up  at  a  given  price,  and 
the  residue  on  or  before  the  1 6th  June.  At  the  time 
of  filing  the  bill,  this  agreement  bad  not  been  con- 
firmed by  the  shareholders  of  either  company.  The 
bill  was  filed  on  the  10th  March,  and  charged  that  the 
agreement  last  mentioned  was  beyond  tbe  powers  of 
the  deft,  companies;  that  they  were  acting  in  ooUnsion 
to  prevent  the  pits,  from  executing  their  contract;  that 
the  agreement  was  in  fraud  of  tbe  contract ;  and  that 
by  its  terms  there  would  not  be  a  sufficient  amount  of 
shares  and  debentures  of  the  Brighton  and  Uckfield 
Company  left  to  satisfy  the  contract  with  the  pits., 
and  it  therefore  prayed  a  declarat'ion  of  the  validity 
and  specific  performance  of  the  contract  of  the  2Srd 
Feb.,  and  (bat  the  Brighton  and  Uckfield  Company 
and  its  directors  might  be  restrained  from  causing 
or  permitting  the  other  defts.  or  any  per«ms  other 
than  tbe  pits,  to  construct  the  projected  line  of 
railway,  and  that  all  tbe  defts.  might  be  restrained 
fiom  dealing  with  the  215,01)0/.  shares  and  debentures 
agreed  to  be  applied  to  tbe  payment  of  tbe  pits,  for  tbe 
construction  of  the  line,  and  generally,  from  doing 
anything  whereby  the  pits,  might  be  hindered  from 
performing  and  having  tbe  full  benefit  of  the  contract. 

It  seemed  that  the  pits,  had  not  actually  begun  to 
oonstrupt  their  railway,  but  bad  gone  to  some  expense 
in  surveying,  &c. 

Giffmrd,  Q.  C.  and  Druce,  in  support  of  the  mo- 
tion for  an  injunotion,  contended  that  this  was  a  con- 
tract of  such  a  nature  that  the  court  could  grant  the 
relief  prayed;  it  was  merely  that  the  payment  was  to 
be  in  shnres  instead  of  money,  and  was  equivalent 
to  an  agreement  for  the  sale  of  shares ;  and  that  npoa 
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BabivKR   v.  Hiohlky. 


[a  B. 


■u^  an  agreement  the  court  would  restrain  the  Tendor 
fcom  parting  with  those  ahares  to  other  parties  in 
fraud  of  his  first  contract.     The;  dted 
Dvneuft  t.  Albreeht,  12  Sim.  189 ; 
Lumlyr.  Wagner,  1  De  G.  H.  &Q.  604; 
De  UaUot  y.  Gibson,  i  De  G.  M.  &  0.  276. 
Sir  H.  Cttbtu,  Q.  C,  Speed,  and  F.  WaUer,  for  the 
Brighton  and  Uckfield  Company,  ai;gned,    first,  that 
tbei«    was  a  want  of  mutoality  in    the  contract: 
(.Siocier  t.    Wedderbwn,   3  K.   &  J.   893.)     The 
court  here  could  not  superintend  the  perlormancs  of 
those  acts  in  return  for  which  alone  the  pit.  was  to 
tBceive  certain  chattels. 

South    Wales  Raihoay    Company  t.   Wythtl,   1 

K.  &  J.  186  ;  s.  c.  5  De  G.  M.  &  G.  880 ; 
Btatkcote  t.  North  Slajjordshirt  RaUmxy  Com- 
pany, 2  Mac.  &  Gar.  100 ; 
Pickering  t.  Bishop  of  Ely,  2  T.  &  C.  249  i 
Johnson  r.  Shreuuiury  and  Birmingham  RaU- 
imy  Company,  3  De  G.  M.  &  G.  914. 
Secondljr,  the  contract  was  not  certun  in  its  terms,  so 
•s  to  b«  susceptible  of  performance  ;  the  only  plans 
that  had    been  furnished    were    the    parliamentarj 
plans,  which  could  not  be  worked  from.    Again,  in 
the  last  clause,  what  was  the  meaning  of  "  pajmsnta 
to  be  made  in  the  usual  wajr  ?" 

Ogden  y.  Fossick,  7  U  T.  Rep.  K.  S.  515. 
Thirdly,  this  was  an  appeal  to  the  discretion  of  the 
court,  asking  for  specific  performance,  when  the  injury 
by  nonperformanse   might   well  bo  compensated  by 
damages.     Fourthly,  the  shares   were  no  longer  in 
the  control  of  either  this  company  or  the  other  defts. ; 
they  had  been  on  sale  in  the  public  market.     Fifthly, 
the  directors  might  themselves  have  contracted,  but 
they  had  no  power  to  authorise  an  agent  to  do  so. 
R.  C.  C.  Act,  8  Vict,  c  16,  IS.  95,  96,  97. 
Kirk  T.  Bromi^  Union,  2  Ph.  640; 
Jaekson  r.  North  Wales  SaHaay  Company,  6 
BaiLCas.  112. 
Sixthly,  the  contract  contained  no  provisions  for  the 
proper   ezecntion  of  the  works,  so  that  the  directors 
would  be  liable  for  a  breach  of  trust  in  entering  into 
anch  a  contract,  in  case  there  was  a  failure  on  the 
part  of  the  pits. ;  this  court  would  not  enforce  such  a 
oontract: 

Shftiesbmy  and  Birmingham  RaUway  Compat^, 
T.  North-  Western  Railway  Company,  6  H.  of 
L.Ca8.IIS. 
Roll,  Q.C.  and  J.  ff.  roy/or,  for  the  London  and 
Brighton  Company,  said  that  there  were  two  eases  in 
which  the  court  would  grant  a  negative  injunction, 
«veD  when  it  could  not  give  specific  performance  of  all 
the  terms  of  an  agreement:  when  a  pit.  could  say, 
firat,  I  have  done  ;  or,  secondly,  I  am  ready  to  do  all 
that  will  entitle  me  to  call  on  the  deft,  to  perform  bis 
part,  or  to  abstain  from  that  which  would  render  per- 
formanoa  impossible.  Now  in  the  second  of  these 
eases  the  court  would  only  grant  an  injunction  when 
the  act  to  be  done  by  the  pit.  was  capable  of  imme- 
diata  execution,  and  not  when  it  was  to  be  performed 
at  successive  future  periods. 

Giffiird,  in  reply,  pointed  ont  the  difTerences  in  the 
■evetal  cases  cited  in  opposition,  and  referred  to 

Gtrvais  t.  Edaards,  8  Dr.  &  War.  80. 
In   Lwni^  v.    Wagner  [yid*  svp.')  there  were  many 
thinga  to  be  done  by  the  pit,  wbicb  the  court  could 
not  superintend.    In  De  MaUos  v.  Gibson  (vitfe  ngi.) 
there  waa  no  negative  term  expressed. 

The  VicE-CHAMCEUiOB,  after  commenting  on  the 
eircnmstancas  of  the  case,  and  observing  that  he  enter- 
tained no  doubt  as  to  the  intention  of  the  Brighton  and 
Vckfield  Company,  through  their  director!,  to  look 
upon  the  antbority  given  to  Hr.  Bovill  to  treat  with  the 
pita,  as  valid  up  to  the  moment  that  they  repudiated 
that  authority  by  the  letter  of  the  25th  Feb.,and  remark- 
ing that  there  could  be  no  questiou  on  an  interlocutory 


application  like  the  present  as  to  the  power  of  s  com- 
pany to  antborise  an  agent  to  treat  for  them,  s^  that 
the  difficulty  be  felt  was,  how  the  court  could  prevent 
the  defts.  from  dealing  with  their  shares,  except  on  an 
engagement  by  the  pits,  that  they  would  perform  their 
part  of  the  contract,  and  how  any  engagement  of  that 
sort,  if  entered  into,  could  be  enforced  by  the  court. 
That  thei«  was  a  right  to  tofer  a  negative  term  in  a 
contract,  and  to  enforce  the  observance  of  that  tenn  by 
injunction,  as  in  a  fanning  contract,  was  established 
on  the  authority  of  De  Sfattos  v.  Oibion,  Here 
the  negntive  term  would  be  to  hold  back  the  shares 
from  being  dealt  with  in  a  manner  inconsistent  with 
the  maintenance  of  the  agreement.  But  before  domg 
that  the  court  must  see  that  full  justice  could  be  done 
to  all  parties.  In  De  MaUos  v.  Gibson  the  pit.  had  done 
all  he  had  to  do.  In  Lumley  v,  Wagner  the  n^ative 
term  coold  he  enforced  because  the  delt.  might  bare 
been  fully  compensated  for  nonperformance  on  the  part 
of  the  pit.,  by  damages.  But  here  there  could  be  no 
adequate  compensation  to  the  defta.  for  a  failure  on  the 
part  of  the  pita,  to  construct  the  railway  according  to 
their  agreement,  a  fulnre  which  might  arise  from  verj 
many  causes.  In  such  a  case  the  injunction  wonld  of 
course  fall,  and  the  shares  be  set  free,  but  they  would 
then  doubtless  be  depreciated  in  value,  and  in  such  • 
way  that  the  court  could  not  replace  the  defts.  in  their 
original  position.  His  Honour  then  referred  to  the 
case  of  Ogden  t.  Fossick  (nipra),  and  the  remarks  of 
the  Lords  Justices  on  the  point,  that  an  agreement 
like  that  before  them  must  be  taken  in  its  entirety, 
and  that  as  the  court  could  not  enforce  its  terms  on 
one  part,  it  would  decline  to  do  so  on  the  other.  He 
took  the  same  view  of  this  case,  and  therefore,  and 
seeing  that  the  defts.  could  get  no  adequate  compen- 
sation on  a  failure  of  the  pit.  to  perform  bis  contract, 
be  must  refuse  this  injunction,  but  without  costs  as  to 
the  Brighton  and  Uckfield  Company;  the  costs  of  the 
London  and  Brighton  Company  to  be  coats  in  the 


Solicitors  for  pits ,  Fres^fieldt  and  Neaman. 
For  defts.,  B.  Camsew. 


(Eominon  Ealn  (tFoutts. 


COXTAT  OF  COUUON  BENCH. 

Beported  by  Dakikl  Thosias  Evans  and  W.  Matd,  E«in., 
BaiTltters-at-Law. 

April  15,  3fm/  28  and  July  6. 
Babkbb  v.  Hiohlkt. 

iS^^andshipping— Ship's  hudiand— Collision — Arrest 
M  Admiralty  Court — Release— Bait-bond. 

The  ship's  husband  or  managing  owner  has  auAori^ 
to  do  whatever  is  necessary  to  enable  the  ship  to 
prosecute  her  voyage  and  earn  freight. 

The  deft,  was  part  owner,  to  the  extent  of  2-64du, 
in  a  ship  which  had  been  arrested  in  the  A^mimlt^ 
Court  in  a  suit  for  collision.  P.,  the  other  co- 
owner,  who  uias  also  ship's  husband  or  managimff 
owner,  hi  order  to  procure  the  release  of  the  sJU^ 
that  she  might  be  earning  freight.,  induced  the  pU. 
to  become  bail  for  the  ship  in  the  Admindty  Cosrt, 
by  which  means  (i«  ship  <nw  released.  The  tak 
terminated  in  favour  of  the  injured  vessel  P. 
became  bankrupt,  and  the  ship  herself  uxu  loit. 
The  pU.  having  paid  what  was  due  from  M» 
under  the  bail-bond,  brought  his  action  against  tka 
deft  to  recover  back  the  mono/  so  paid: 

Beld,  that  P.,  as  managing  owner,  had,  wider  tie*» 
drcumstances,  authority  to  bind  his  co-owner  {tkt 
deft.),  and  tiiepU.  was  therrfore  entitled  to  reeottr. 
This  cause  was  tried  before  Bylea,  J.,  at  Gnildfoid 

Spring  Assises,  when  s  verdict  was  found  for  the  fit. 
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Hkasoh  v.  Fismioah. 


[Ex.  Ch. 


{gt  lO&i.  18<.    It  was  aa  action  Dpon  s  bail'bond  in 
tk>  Alminit;  Coart  satered  into  by  pit.  u  «  sorety. 

It  appeand  at  the  trial  that  the  deft,  was  a  master 
mirilier  ia  the  service  of  one  ZacLariah  Peanon,  who 
wu  part  and  managing  owner  of  the  ship  Waley, 
to  the  extent  of  63-64ths,  the  defL  owning  the 
lesuining  two  parta.  This  ship  having  come  into 
collision  with  a  vessel  called  ihe  AtUelopt,  whilst 
fiiinip  down  the  river,  a  snit  for  damage  was  insti- 
tated  in  the  Admiralty  Coart  by  the  owner  of  the 
latter  vessel.  On  the  17th  Sept.  the  Waley  was 
aneatsd  in  the  Admiralty  Coart  to  answer  damages. 

Accordiag  to  the  practice  of  (he  court,  a  bxiUbond 
was  nqnired  for  the  release  of  the  ship.  Pearson,  by 
iaa  agent  Hargreavta,  applied  to  pit.  to  become  sorety 
and  sign  the  bail-bond,  which  be  did,  and  by  this  means 
the  Tosel  was  released.  The  suit  went  on,  and  eveu- 
tully  it  was  fonnd  that  the  Waley  was  in  the  wrong, 
and  damages  were  given  against  the  owners  of  the  ship, 
aaMontiog  to  211t.  it.  Half  of  that  amount  was  paid 
by  the  pit.  onder  the  btul-bond,  and  he  now  bronght 
Hi  aotkm  against  Highley,  as  part  owner  of  the  ship,  to 
recover  the  amonnt  so  paid,  Pearson  having  become 
iiaolvent.  At  the  time  when  the  bail-bond  was  entered 
iato,  the  deft,  was  away  in  command  of  a  sliip  in  the 
Xast  Indies.     The  ship  WetUy  was  ultimately  lost. 

The  learned  judge  directed  a  verdict  to  be  entered 
for  the  plL  for  the  amount  songht  to  be  recovered  in  the 
action,  reserving  leave,  however,  for  the  deft,  to  move 
to  set  aside  the  verdict  and  enter  a  verdict  for  himself, 
'Or  a  nonsoit,  if  the  conrt  should  be  of  opinion  that 
ndar  the  eircnmatances  there  was  no  liability  on  the 
-deft. 

JDenmtm  having  moved  accordingly  in  Easter  Term, 
and  obtained  a  rule  niti, 

M.  Smitk  Qffanaen  with  him)  now  showed  cause. — 
The  question  in  this  case'  mnat  be  decided  on  prin- 
<iple,  for  there  is  no  case  in  the  books  going 
fslly  to  the  point.  The  qoestioa  is  simply  this, 
Had  Pearson,  as  managing  owner  or  ship's  husband, 
authority  to  give  the  b^l-bond,  and  thus  release  the 
«hip  that  she  might  be  earning  money  ?  Story  in  his 
hook  on  Agency  defines  what  is  the  authority  of  a 
chip's  bosband.  He  says  the  ship's  husband  has 
aathority  "  to  do  all  acta  necessary  to  send  the  ship  on 
har  voyage:"  (Story  on  Agency,  36.)  No  words  can 
behrger.  What  Pearson  did  was  within  them;  for 
ooly  by  giving  the  bail-bond  conl'l  the  vessel  be 
nleaaed  so  aa  to  proceed  on  her  voysge  and  earn 
fieight: 

Abbott  on  Shipping,  lOth  edit  72 ; 

Frtneh  v.  Baekkouie,  5  Bar.  8727  ; 

Cmipbett  T.  Sein,  6  Dow.  135 ; 

WkittBett  V.  Perrm,  4  C.  B.,  N.  S.,  412. 
6.  Denman  (^Uilitard  vrith  him)  in  support  of  the 
nle.— Pearson  had  no  authority  to  bind  his  co-owner. 
There  waa  no  privity  between  Hargreaves  and  the 
deft.  The  defence  of  the  suit  in  the  Admiralty  Court 
by  Pearson  Waa  wrongful,  and  cannot  affect  the  pit. 
If  Pearson  bad  allowed  the  anil  to  take  its  coarse,  the 
amount  of  damages  in  respect  of  which  thi  deft,  wonid 
have  been  liable  would  have  been  three  guineas,  in 
respect  of  2-&lths  of  the  ship,  instead  of  lOiL  12«. 
BOW  longht  to  be  recovered  from  him ;  for  the  proceeding 
in  the  Admiralty  Court  is  m  rein,  against  the  ship. 
Tbsy  cited 

ITcbit  r.Smilh,  7  Bing.  709 ; 

17  &  18  Viet.  c.  104,  s.  504; 

easparU  Ragne,  I  Q.  B.  982;  FitHch  T.  Bade- 
kmue  (M  tig>ra)i 

Abbot  on  Shipping,  73,  oh.  3,  pt  1,  pan.  4,  99 ; 

(»appeB  V.  Brof,  80  L.  J.  24,  Ex. ;  3  L.  T.  Rep. 
N.  S.  S7&  Cur.  adv.  mU. 

WlUIAKS, 


in  a  suit  for  oollinon.  Thedeft.held  two 64th  partshares 
only,  the  other  co-owner  held  the  remaining  sixty-two 
64tb  shares  and  acted  as  ship's  husband  and  maaaging 
owner.  He,  in  order  to  obtain  the  release  of  the  ship, 
procured  the  pit.  and  another  person  to  become  bail  for 
the  ship  in  the  Admiralty  Court,  and  the  ship  was 
therefore  released.  The  suit  terminated  in  favour  of 
the  owners  of  theinjared  vessel.  The  managing  owner 
of  the  deft.'a  vessel  became  bankrupt,  and  the  ship  itself 
was  afterwards  lost.  The  bail  having  each  paid  their  pro- 
per share  of  the  money  due  on  the  bail- bond,  the  pit.,  a> 
one  of  them,  sued  the  deft,  in  this  action  to  recover  his 
proportion  of  the  money  so  paid.  At  the  trial  befora 
Byles,  J.,  the  pit.  obtained  a  verdict ;  but  leave  was 
given  to  the  deft,  to  more  to  enter  a  nonsuit.  Th» 
ship's  husband  or  managing  owner  is  an  agent  ap- 
pointed by  the  other  owners  to  do  what  is  necessaiy  to 
enable  the  ship  to  prosecute  her  voyage  and  earn 
freight.  In  this  ease  it  was  absolutely  neoesssry  to 
release  the  ship  from  the  Admiralty  process,  as  neces- 
sary as  it  would  be  to  employ  salvors  had  the  vessel 
taken  the  ground  and  been  in  danger  of  destruction,  in 
which  case  the  salvors,  in  addition  to  the  security 
afforded  by  their  maritime  lien,  might  have  brought  aa 
action  against  the  owners :  (see  Neumum  v.  Waltert, 
3  B.  &  P.  612.)  We  think  the  managing  owner  was  not 
bound  to  deposit  money  out  of  his  own  pocket,  or  to 
mortgage  his  own  shares,  or  to  hypothecate  the  sbip^ 
but  that  he  might  do  what  was  necessary  according  to 
the  rules  of  the  Admiralty  Court  Those  roles  enabled 
him  to  obtun  a  release  of  the  ship  by  merely  procuring 
bail  for  damages  and  costs.  The  hardship  on  the 
present  deft,  is  andoubtedly  great,  but  that  arises  from 
the  facts  that  he  was  owner  of  so  small  a  portion  of 
the  ship,  that  he  has  lost  his  remedy  against  the  oo- 
owner  by  that  co-owner's  bankruptcy,  and  against  the 
ship  by  its  subsequent  loss.  We  are,  therefore,  of 
opinion  that  the  rule  to  enter  a  nonsuit  should  be  dis- 
charged. Rule  ditchatyed. 


EXCHEAUEB  CHAUBSB. 

Bepoited  by  B.  LsiOH,  Esq.,  Bairlster-at-Law. 
ERKOBS  PBOM  THB  BXCBBQUBB. 

FHdag,  Fa.  6. 

(Before  Wiortman,  Wiluaus,  Cbomftoh,  Btlbs^ 

Blackbdbx  and  EsATuio,  JJ.) 

Mbasom  v.  FivviQua. 

Contract — Cotutruetum  of—Order  for  iruert!on  of 
adtvrtUemeitt— Option  to  renew  the  lante — Omu  of 
proof. 

The  deft,  gave  a  miiten  order  to  ph., for  the  miertioit 
in  certain  raUioaji  guide  books,  ptibliehed  by  pit.,  of 
defL't  adverlieement  of  hit  name  and  btuineu  at  a 
trmkmaier,  "  to  latl  loo  yeart  from  dale,  to  i« 
renewed  on  the  tame  (emu  at  the  endofthat  period, 
provided  a  second  edition  ihaB  be  printed."  After 
the  adaertittment  had  continued  for  tm>  yeart, 
pit.  brought  out  a  second  edition,  and  interted 
the  de/t'i  advertisement  (heron,  for  which  deft, 
refused  to  pay,  and  in  an  action  to  recover  plL'$ 
charge  far  each  second  iniertion  i 

Held  {affirming  the  decition  of  tit  Ex.),  that 
the  meaning  of  the  contract  ma,  that  if  a  teeond 
edition  wat  brought  out,  the  deft  vat  to  have  the 
option  of  renewing  hit  advertiiement  therein  or 
not,  and  mat  not  botmd  to  to  intert  it;  and  that 
the  omu  of  proving  that  the  contract  bound  tht 
deft  to  insert  it  lay  on  theplt,  who  eontendedfor 
that  construction. 
This  was  an  appeal  by  the  pit  nnder  the  C.L.P.  A. 

1864,  8.  39,  from  a  judgment  of  the  Court  of  Ex., 


J.  now  delivered  the  judgment  of  the    io«», ».  o»,  •i>""  •  j.^^."«-.  —  —  - — -  -  -r-' 
«ont^-TlM  deft  in  thia  action  waa  part  owner  of  a    making  absolaU  a  rule  to  eet  aside  a  verdict  found  lor 
which  had  b««i  arretted  in  the  Admiralty  Coart,  1  the  pit,  and  to  enter  a  nonsuit 
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MUASOM    V.    FlNXIGAM. 


[Kz.  Cb. 


The  action  was  broitgbt  by  pit.,  the  author  «nd  pro- 
prietor of  certain  ruilwaj  guide  books  to  recorer  from 
the  Attl.,  a  trunkmsker,  at  Slanchester,  the  sum  odilL 
alleged  to  be  due  to  pit.  for  advertising  the  deft.'s  name 
and  business  in  tlie  said  guide  books  published  bj  the  pit. 
The  scale  of  charges  for  advertising,  including  a  cop; 
of  the  work,  each  page  to  Iw  beaded  "  Official 
Advertiser,"  was  as  follows : —  £    t.    d. 

Whole  page  5     5     0 

Half  page 3     3     0 

Quarter  page 3     2     0 

Wrapper  pages 10  10     0 

Tht  deft,  sent  to  pit.  the  following  order : — 

"  March  8,  1859. 
"  Sir,— Please  to  insert  in  "The  Official  Illustrated 
Guide  to  the  North- Western  Bailwaj  and  its  branches," 
bjr  Qeorge  Messom,  my  advertisement,  to  form  one 
page.  To  lust  two  years  from  date,  to  be  renewed  on 
the  same  terms  at  tbe  end  of  that  period,  provided  a 
second  edition  shall  b«  printed.  No  other  trank- 
maker  in  Manchester  to  appear. 

(Signed)  "B.  FimnoAir.* 

"To Mr.  George  Measom,  74,  Charriogton-street, 

Oaklej-sqoare,  St.  Pancras,  London,  N.W." 
A  separata  order  in  tbe  above  form  was  sent  for 
each  of  six  several  goide  books,  and  in  some  of  such 
ordnrs  there  were  added  the  words  "  favonrabla  notice 
in  (b«  body  of  the  work  gratis,"  andio  others,  "  favour- 
able notice  gratis." 

Pit.  accepted  and  agreed  to  the  said  orders  so  given 
by  deft,  and  as  soon  as  the  first  edition  of  each  of  the 
said  works  was  published,  deft.'s  advertisement  was 
dnly  inserted  in  each  of  them,  and  continued  so  in- 
serted for  the  respective  periods  mentioned  in  the  said 
orders,  and  a  copy  of  each  of  tbe  said  books  was 
delivered  to  deft,  according  to  the  terms  of  the 
agreement  Deft,  paid  pit.  the  agreed  prices  aocord- 
iog  to  the  said  scale  of  charges  for  tbe  said  advertise' 
mrnt  in  the  first  edition  of  the  said  books  respectively. 
After  the  said  advertisement  had  been  so  oontinned  in 
tbe  said  several  books  for  the  period  required  by  the 
orders,  pit  having  sold  off  nearly  all  the  first  edition, 
spent  largs  suou  of  money  and  davotad  tim«  and 
labour  in  correcting,  iiltering  and  adding  to  tbe  said 
books,  and  in  preparing  tbe  books  so  oorreoted,  altered 
and  added  to  for  the  press,  and  gave  notice  to  deft,  of 
bis  intention  to  issue  second  editions  thereof,  and  to 
renew  tbe  insertions  of  deft's  advertisement  in  such 
second  editions  upon  the  same  terms  ns  those 
on  which  it  bad  been  previously  inserted,  and  offered  to 
'  deft  to  make  any  alteration  bo  might  wish  in  tbe 
said  advertisement  The  deft.,  however,  refused  to 
allow  the  advertisement  to  appear  therein,  and  with- 
held from  pit.,  and  refused  to  return  to  him  the  block  of 
the  picture  or  electrotype  duplicate  which  appeared  in 
deft's  advertisements  in  the  first  edition  of  the  said 
works,  and  which  pit.  had  given  back  to  deft  after  the 
first  edition  was  published.  Thereupon,  at  the  ex- 
piration of  tbe  required  period  for  the  continuance  of 
the  advertisement  in  tbe  first  edition,  pit  inserted  the 
letterpress  of  the  said  advertisement  in  tbe  second 
editions  of  the  said  books  published  by  him,  excepting 
the  words  "  exhibition  model,"  and  omitting  to  insert 
tbe  woodcut  picture  or  electrotype  duplicate  of  tbe 
aame,  which  appeared  in  deft.'8  advertisements  in  tbe 
first  edition,  and  he  delivered  copies  of  each  of  tbe  said 
alleged  second  editions  of  the  said  kooks  to  deft,  which 
deft,  kept  Pit  duly  performed  all  the  conditions,  if 
any,  imposed  on  him  with  reference  to  the  said  alleged 
second  editions  by  the  said  orders  and  agreement 
except  that  he  omitted  the  words  and  picture  aforesaid, 
and  inserted  in  one  of  tbe  sets  of  such  alleged  second 
edition  the  advertisement  of  another  tmakmakar  at 
Manchester. 

Deft  would  not  pay  pit  for  the  insertion  of  the 
advertisement  in  such  second  edition,  which  was  not  a 


mere  reprint  of  the  first  edition,  but  was  illustrated, 
compiled  and  edited  by  pit.  at  great  expense  and  with 
great  labour,  and  contained  much  fresh  matter  and 
many  engravings. 

Pit  accordingly  brought  an  action  which  was  tried 
before  Bramwell,  B.,  when  the  jury,  by  diieotiott  of  ttw 
learned  judge,  found  a  verdict  for  {jt  on  all  tbe  iaaues;. 
but  leave  was  reserved  to  tbe  deft  to  move  to  sat  it 
aside,  and  enter  a  nonsait,  neither  party  to  amend  the 
pleadings.  A  rule  was  accordingly  subsequently- 
obtained  on  the  gronuds,  first,  that  tbe  agreemant- 
to  insert  the  advertisement  in  tbe  second  editJoa- 
was  optional  on  the  part  of  deft.,  or  was  to  b* 
renewed  by  a  fresh  order  )  secondly,  that  there  nevar 
was  a  second  edition  printed ;  and,  thirdly,  that 
another  tmnkmaker  in  Manchester  was  allowed  t» 
insert  an  advertisement  in  tbe  second  edition,  and  that 
the  agreement  was  not  proved. 

Upon  the  argument  of  the  rule,  the  second  gromid  oa 
which  the  mle  was  obtained  was  given  up  as  not 
sanctioned  by  the  eonrt  or  tbe  judge,  and  tbe  mle  wa* 
made  absolute  by  the  Ex.,  on  the  other  grounds  to  eater 
a  nonsuit ;  and  from  that  decision  the  pit  sppealed. 

Tbe  question  for  tbe  opinion  of  the  court  is,  whether 
upon  all  or  any  of  the  above  grounds  the  said  ml*- 
ought  to  have  been  discbai]^:  (reported  below,  6 
L.  T.  Bep.  N.  S.  354.) 

W.  B.  Coots  (with  him  BtuMn*,  Q.  C.)  appeafsd 
to  argne  the  case  for  tbe  pit  tbe  app.  The  conteet  is- 
this,  whether,  in  bringing  out  a  second  edition,  th*- 
deft  Finnigan'a  advertisement  was  bound  to  be  inserted 
and  paid  for.  [Wichtmas,  J.— Is  Finnigan  bound 
to  go  on  upon  the  same  terms?]  Yes ;  the  other  side  will- 
contend  that  inatead  of  its  being  read  "  the  adistUss 
ment  to  be  renewed,"  it  must  be  read,  "  (i«  ordtt  for 
the  advertisement  to  be  renewed."  Pollook,  C.  B.  was 
under  a  misappnbeasion  upon  the  argument  below. 
Tbe  declaration  waa  not,  as  bis  Lordship  seemed 
to  think,  amended  or  changed  at  all.  Mo  doubt 
the  pleadings  were  often  before  Martin,  B.,  at 
chambers,  but  that  was  as  to  the  plea.  It  waa  said 
below  that  there  was  no  advantage  to  deft;  but  that,  it 
is  submitted,  cannot  be  maintained.  Tbe  first  point  !■ 
the  mle  was,  that  the  agreement  to  renew  waaoptioaal^ 
and  it  ia  contended  that  there  was  no  binding  oblica- 
tion  on  the  deft,  because  of  the  want  of  mutuiUity ;  but 
it  is  found  by  the  case  that  the  publication  itsdf  wa» 
not  profitable  to  tbe  pit,  who  relied  solely  on  tbe  adver- 
tisements for  his  profit  from  the  publication,  and  that 
he  incurred  much  cost  in  bringing  out  a  seeond 
edition,  in  full  reltnnce  on  tbe  order,  and  that  deft, 
would  renew  the  insertion  of  the  advertisement,  if  » 
second  edition  were  published  after  two  years  from  tb» 
first  The  getting  up  of  a  new  and  increased  work 
was  beneficial  to  deft  It  was  a  speenhitio^;  if  th» 
work  was  successful  and  came  to  a  seeond  edition,  th» 
deft's  advertisement  would  be  inserted  at  no  incisisw 
of  charge,  and  that  was  the  deft's  advantage.  Tb» 
second  point  in  the  rule  is  not  named  in  the  pleadings, 
and  was  given  up ;  and  tbe  third  point,  as  to  tbs  other 
tmnkmaker,  it  is  submitted,  does  not  spply. 

Ovtrmd,  Q.  C.  and  G.  B.  Huglm,  contra,  for  tb* 
reap.,  were  not  called  upon. 

WiaHTMAir,  J. — We  are  all  unanimously  of  opinioA 
that  tbe  meaning  of  the  contract  is,  that  if  a  aeoond  edi- 
tion should  be  brought  ont,  Finnigan  may,  ifbepleassa, 
renew  his  advertisement  on  the  same  terms  aa  thoea 
on  which  it  was  inserted  in  the  first  editico.  It  wa& 
to  be  optional  with  him  whether  he  would  or  would 
not  renew  it  That  seems  to  ns  to  be  the  most 
ressonable  constmction.  Tbe  onus  of  proof  is  on  th» 
party  who  contends  that  the  agreement  binds  th* 
other  party  to  insert  the  advertisement  And  oan  it 
be  that  a  man  binds  himself  to  insert  an  advartin* 
ment  that  he  is  a  tmnkmaker  two  years  heooa,  whea 
be  may  have  long  before  ceased  to  be  one  ?    For  \~ 
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Miller  asv  others  v.  Titherikoton. 


[Ex.  Ch. 


I  we  an  all  of  opinion  that  the  judgment  of  lb< 
Oonrt  of  Ex.  aboald  Iw  affirmed. 
The  reat  of  the  Coort  oonentred. 

Judgment  a^rmtd. 
App.'a  attomaj,    G.  F.  Cooke,  3,   Serjeanta'-inn, 
-Chancary-lane. 

Basp.'a  attorney,  George  Bower,  6a,  Tokenhonse- 
jard,  Lothboiy.  

THttday,  Feb.    10. 

(Before  CocKBUBif,  C.J.,   Wigrtmax,  Crouptos, 
WU.LES,  Btles  and  Kkatiko,  J.J.) 

MllJ.«B  AlCD  OTHERS  «.   TlTHERDlaTON. 
Marine  iimiranet  polieg — General  average — Jettison 

o^  cargo  tlowed  o»  deck  — Cuitom  of  Liverpool  a$  to. 

A  eutlom  or  veage  of  trade    at  Liverpool  that  the 

mnderwritere,  on  a  poHeg  effected  there  in  the  or- 

dmarjf  ybrm,  are  not  liable  for    general   average 

witi  reelect  to  tie  jettieoa  of  goods  siomed  upon 

deet,  is  a  good  custom,  and  mag  be  incorporated 

into  tuek  poSey  so  as  to  limit  the  UabiUly  of  the 

underwriters,  and  mag  be  pleaded  in  ansuer  to  an 

action  on  tie  polieg,  notwithstanding  that,  by  tie 

terms  iff  the  polieg,  the  underwriters   agreed  to 

insure  against  tie  perils  of  Jettison. 

Error  b;  pita,  to  i«riew  the  judgment  of  the  Ex.  in 

laiaoT  of  deft,  on  demairer  to  pleaa.     The  aoUoa  was 

faoogfat  on  a  policy  of  insorance  of  a  ship  and  cargo  in 

the  ssnal  form,  which  atated  that   the   insurers   took 

upon  themaelves,  amongst  other  perils,  the  perils  of 

Jettison,  and  pits,  aoaght  b;  it  to  reoorer  from  the 

mderwriten  a  general  average  in  respect  of  goods  jet- 

tiaoned  for  eommon  safety. 

Pleas: — S.  As  to  so  much  of  the  declaration  as 
Tdatas  to  the  said  jettison  of  the  aaid  goods,  that  the 
maid  goods  so  jettisoned  as  in  the  declaration  men- 
tioned, ooosisted  of  timber  stowed  upon  the  deck  of 
the  aaid  ahip  for  the  said  voyage,  being  a  voyage  from 
.a  port  in  British  North  America  to  a  port  in  England, 
tad  that  the  said  policy  was  made  in  Liverpool,  and 
thet  before  and  at  the  time  of  the  making  of  the  said 
]>oliey  there  had  been  and  was,  at  Liverpool  and  else- 
where in  England,  a  well-known  and  approved  usage 
*Bd  custom  of  trade  among  shipowners  and  nnder- 
writers,  in  the  trade  of  carrying  timber  from  British 
North  America  to  England,  that  nnderwriters  on  ships 
an  not  liable  under  the  ordinary  form  of  policy,  such 
as  tha  policy  in  the  declaration  mentioned,  to 
pay  or  contribute  towards  .  any  general  average 
or  oontribution  payable  by  the  shipowner  on 
acoaunt  of  the  jettison  of  any  timber  stowed 
opon  deck,  of  which  said  usage  and  custom  tbe 
plU.  and  the  deft,  at  tbe  time  of  tbe  making  of  the 
said  policy  had  notioe,  and  made  the  policy  with 
nr«nn«a  thereto.  3.  As  to  so  much  of  the  dedar- 
Btion  as  the  previous  plea  was  pleaded  to,  that  before 
and  at  the  time,  &c,  there  had  been  and  was  at 
livarpool  and  elsewhere  in  England,  a  well-known  and 
-^proved  nsage  and  custom  of  trade  among  ehipownera, 
ahippna,  merchants  and  underwriters,  in  the  trade  of 
carrying  timber  from  British  North  America  to  Eng- 
land, that  the  loss  occasioned  by  the  jettison  of 
timber  loaded  on  deck,  for  tbe  preservation  of  the  ship 
and  cargo  in  snch  voyages  is  not  contributed  for  by 
any  general  average  among  all  the  ownen  of  the  ship, 
Mght,  and  cargo  on  board  snch  ship,  but  the  loss  so 
Moasioned  by  such  jettison  is,  in  the  first  place,  appor- 
tioned over  the  ahip,  tha  freight  of  cargo  both  on  and 
w>dar  deck,  both  jettisoned  and  not  jettisoned,  accord- 
ing to  their  respective  values,  by  a  statement  which  is 
caUad  general  contribution ;  but  no  owner  of  any  of 
the  above  ioteteatsia,  by  custom,  liable  for  theproportion 
CsUing  on  hia  intereats,  except  those  who  are  parties  to 
the  contraet  for  the  carriage  on  deck;  and  by  the 
I  Bug*  and  sostom,  no  underwsiter  on  a  ship  is 


liable  onder  the  ordinary  form  of  policy,  such 
as  the  policy  in  the  declaration  mentioned,  to 
pay  or  contribute  towards  the  amount  of  the  said 
general  contribution  payable  or  to  be  home  by 
the  shipowners  on  account  of  the  jettison  of  any 
timber  stowed  upon  deck,  of  which  usage  and  custom 
the  pits,  and  deft.,  at  the  time,  &o.,  bad  notice  and 
made  the  said  policy  with  reference  thereto  ;  and  that 
by  reason  of  tbe  said  nsages  and  custom  the  pits.,  as 
the  ownen  of  tbe  said  ship,  had  not  become  liable  to 
pay,  nor  had  they  paid,  any  sum  as  general  average  on 
account  of  tbe  said  jettison  of  the  said  goods  in  tbe 
declaration  mentioned,  but  bad  become  liable  to  contri- 
bute towards  snch  general  contribution  as  aforesaid, 
which  was  the  only  loss  sustained  by  the  pits,  as  the 
owners  of  the  said  ship,  on  account  of  the  said  jettison 
of  the  said  goods. 

Demurrer  and  joinder  in  demnrrer  to  the  pleas. 

Replications: — ^To  plea  2. — ^That  there  bad  been 
and  was  a  known  and  approved  nsage  of  trade 
among  shippers  and  carriers  of  timber  from  British 
North  America  to  England  for  the  carrying  of  timber 
upon  deck  during  tbe  season  of  the  year  wherein  the 
oarrying  of  timW  npon  deck  is  not  prohibited  by 
statute,  and  a  known  and  approved  oaage  of  trade, 
whereby  the  nnderwriters  at  Liverpool  insured  such 
timber  carried  partly  below  and  partly  above  deck,  or 
all  below  or  all  above  deck,  by  tbe  words  "  on  and 
over  all."  And  pits,  say  that  tbe  said  timber  was 
being  carried  during  the  season  when  snch  carrying 
npon  deck  is  allowed  and  permitted  by  law,  and  was 
well  and  safely  stowed  according  to  the  said  nsage 
and  custom  for  carrying  the  same.  To  plea  S. 
— That  at  the  time  aforesaid  there  had  been  and 
was  a  known  and  approved  nsage  and  custom 
of  trade  among  shippers  and  carriers  of  timber 
from  British  North  America  to  Liverpool,  and  else- 
where in  England,  and  at  Liverpool  aforesaid,  for 
tbe  carrying  of  timber  npon  deck  during  tbe  season  of 
the  year,  wherein  tbe  carrying  of  timber  npon  deck  is 
not  prohibited  by  statute ;  and  a  known  and  approved 
nsage  of  trade  between  merchants  and  nnderwriters  at 
Liverpool  aforCBaid  whereby  nnderwriters  insure  snch 
timber  so  carried  along  with  other  timber  carried  by 
the  words  in  the  policies  "  on  and  over  all."  And 
pits,  say  that  snch  timber  in  the  plea  mentioned  was 
being  carried  npon  deck  daring  the  season  when  such 
carrying  was  not  prohibited  by  statnte,  and  was  allowed 
and  permitted  by  law,  and  was  well  and  safely  stowed 
according  to  the  tsii  usage  and  custom  for  carrying 
the  same ;  and  that  the  said  general  contribution  in  the 
said  plea  mentioned  as  a  contribution  to  which  pits, 
were  liable  amounted  to  a  greater  sum  than  a  general 
average  contribntion. 

Demnrrer  and  joinder  in  demurrer  to  the  replica- 
tions :  (reported  below,  3  L.  T.  Bep.  N.  S.  893  ;  6  H. 
&N.  278;  30  L.  J.  217,  Ex.) 

Broun  for  pits. — ^These  pleas  are  bad.  The  first 
question  is,  whether  the  ctutom  pleaded  does  not  con- 
tradict the  written  contract,  which  says  expressly,  that 
tbe  underwriter  shall  be  liable.  In  B<Ut  v.  Janson, 
4  E.  &  B.  604;  24  L.  J.,  N.S.,  97,  Q.B,  Lord 
Campbell  says  :  "  To  let  in  verbal  evidence  of  a  usage 
for  tbe  purpose  of  contradicting  and  nullifying  an 
express  written  contract,  would  be  contrary  to  all 
principle,  and  has  been  forbidden  as  often  as  the 
attempt  has  been  made  :"  (4  £.  &  B.  510.)  And  in 
Blaetett  r.  Rogal  Exchange  Insurance  Company.  2  Cr. 
&  J.  244,  Lord  Lyndhnrst  held  that  usage  may  be 
admissible  to  explain  what  is  doubtful,  yet  it  was  never 
admissible  to  contradict  what  is  plain.  [CRomTOM, 
J. — I  think  he  expressly  distinguished  it  from  the 
case  of  goods  lashed  on  deck.  I  don't  think 
you  ran  make  much  of  that  authority.]  The  case 
of  Da  Costa  v.  Edwards,  4  Camp.  142,  dted 
in  1  Park  on  Insurance,  p.  26,    after  the  ease  ef 
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BuRDEK  V.  O'Neill, 


[Abchbs. 


Bou  V.  Thwaita,  distinguishes  that  latter  case,  and 
■bows  that  the  polic;  applies  to  |;ooda  carried  on  deck 
in  cages  where  it  is  usoal  so  to  carrf  them.  Thejr  may 
tie  carried  in  any  way  that  is  safe,  and  it  was  proved  to 
be  safe  on  deck,  and  no  statate  says  they  shall  not  be 
■o  carried,  the  statate  8  &  9  Viet.  c.  93,  not  applying 
to  the  time  of  year  in  which  these  goods  were  carried. 
[CocKBUBN,  C.  J. — Is  it  not  a  reasonable  custom  to 
attach  to  the  terms  of  the  policy,  that  if  you  mean  to 
insure  your  goods  stowed  on  deck,  yon  should  expressly 
mention  it ;  and  that,  if  not  so  mentioned,  it  shall  be 
taken  that  they  are  to  be  stowed  in  a  safer  and  less 
exposed  position.  Byuss,  J. — Which  are  the  words  in 
the  policy  which  yon  say  are  inconsistent  with  this 
cnstoin  ?J  The  word  "jettisons."  It  is  not  pleaded, 
and  there  is  no  pretence,  that  the  word  "jettison  "  has 
a  different  meaning  at  Liverpool  from  that  which  it 
has  at  common  law.  [Kkatdig,  J. — Are  not  these 
pleas  framed  in  accordance  with  MUward  r.  Hibbtrt, 
S  Q.  B.  120, 1 1  L.  J.,  N.  S.,  137,  Q.B.  7]  The  costom 
of  carrying  timber  on  deck  was  notorious,  and  the 
nnderwriten,  knowing  it,  nndertook  to  pay  for  all 
"jettison."  "Jettison  "  is  the  old  term,  and  is  stronger 
than  "jettison  average."  Where  no  custom  is  alleged 
to  interpret  words  in  a  different  sense  from  tlie 
nsoal  mode,  a  written  contract  cannot  be  escaped 
from  by  affixing  a  peculiar  interpretation  open  the 
words.  The  words  "on  and  over  all"  refer  to 
the  insurance  of  the  cargo  and  not  of  the  ship 
at  all.  Jettison  includes  msny  spedes,  and  if  yon 
contradict  one  of  those  spedes  yon  contradict 
the  whole ;  because,  if  a  particular  species  is  to  be  ex- 
cepted out  of  it  by  custom,  there  would  be  no  limit  to 
snshakind  of  thing  at  all.  Jio$$  t.  Thuailes  and 
other  cases  referred  to  below  imply  that  it  was  not 
the  usual  and  proper  way  of  carrying  a  cargo ;  but  here 
it  was  the  usual,  proper,  well-known  and  reasonable 
mode  of  carrying  it ;  and  they  had  the  advantage  of 
Uie  jettison  of  this  very  cargo.  The  custom  relied  on 
by  defis.  contradicts  the  contract  and  so  cannot  be 
imported  into  the  policy.  The  underwriters  contracted 
to  be  liable  for  all  jettisons,  and  then  attempted,  by 
pleading  this  custom,  to  escape  from  liability  in  respect 
<tf  timber  carried  ou  declc,  which  is  shown,  by  custom, 
to  be  a  usual  and  proper  mode  of  carrying  it. 

ItelUA,  Q.C.,  contra,  for  deft,  was  not  called  upon. 

CoCKBUKS,  C.  J. — We  are  all  agreed  that  the  judg- 
ment of  the  Court  of  Ex.  in  this  ease  should  be 
affirmed.  The  policy  is,  it  is  quite  true,  in  general 
terms,  and  it  is  admitted  that  they  would  embrace  the 
case  of  liability  for  general  average;  but  then  it  is 
alleged  by  the  plea  that  there  is  a  well-known  custom 
at  Uverpool,  where  the  policy  was  effected,  that  where 
a  policy  is  prepared  in  general  terms  aa  here,  the 
underwriter  is  not  to  be  charged  or  held  liable  for 
general  average  or  contribution  in  respect  of 
the  jettison  of  goods  which.  Instead  of  being 
■towMl  in  the  or£nary  manner  below  the  deck, 
were  stowed  upon  the  deck.  The  whole  question  is, 
whether  that  custom  can  be  so  incorporated  into  the 
polioy  as  to  limit  the  liability  of  the  nnderwriten  for 
general  average  ?  The  Court  of  Ex.  have  held  that  it 
can,  and  that  the  poliir  must  be  read  as  incor- 
porating the  custom.  I  thiuk  that  we  also  must 
answer  that  question  affirmatively,  and  that  the  reasons 
for  the  decision  given  by  the  Court  of  Ex.  in  their 
judgment  below  are  so  clear  and  satisfactory,  and  their 
judgment  is  so  oondnsive,  that  it  is  qnits  unnecesaaiy 
for  me  to  add  a  word  thereto.  The  judgment  of  the 
court  below  must  be  affirmed. 

TIm  rest  of  the  Coukt  concnrrad. 

JuigtftaU  <^n»ed. 

Attoroeys  for  the  apps.,  Grtgoiy  and  Soadiffiu, 
1,  Bedford-row. 

Attorneys  for  tbs  reap.,  FMd  and  JReieot,  36, 
Linctln's-inA-fielda. 


ASCHES  C0I7AT  OF  CANTEBBXnEt7.. 

Iteportcd  by  Dr.  Swabit,  oI  Doctors' -commons. 

Julg  \,2and  24. 

(Before  ths  Right  Hon.  Stspheh  Lcshikoton,  Dean.^ 

The  Office  of  the  Judge  promoted  by  Bubdbb  o. 

O'Neill^ 

Crtndnal  proeeedingt — AdmiuibUUy   of  etndmee— 

Number  of  wilneues — Cotti. 
Tha  deft.,  tn  erimiiuU  procueUngt  tn  aw  ecclaia$tieii 
court,  it  not  an  admiuibU  aitnea,  even  taidi  content 
of  all  partiet.     In  a  proceeding  under  the  Church 
Ditdpline  Act,  the  Eccletiattieai  Court  wiB  act  o* 
the  ridei  of  evidence  which  obtain  at  common  late. 
The  conduct  of  the  defl.,  after  the  charge  againit 
him  it  made  known  to  him,  iiuqr  be  tuck  at  to  obKg* 
a  bish(^  to  carry  the  tuit  titroagk.    In  tuek  a  aan^ 
if  there  it  no  evidence  on   wAici  tie  court  eroa 
convict,  it  mag  ditmiu  the  deft.,  but  without  eoa- 
demning  the  promoter  in  coitt. 
In  this  case  the  office  of  the  judge  was  prsmoted^ 
under  letters  of  request  finm  the  Bishop  of  Ely,   by- 
John  Burder,   against  the  Rev.  J.  O'Neill,  clerk,  viear- 
of  Luton,  in  the  county  of  Bedford,  diocese  of  Ely  and 
province   of  Canterbury,   more   e^iedally  for  having 
committed  the  crime  of  fornication,  lewdness,  or  in- 
continence, contrary  to  the  statutes,    the  ooostitntioa* 
and  laws  ecdesiastical  of  the  realm. 

The  6th  artide  charged  "  that  the  Rev.  J.  OVoII, 
on  the  19th  Aug.  1861,  being  at  the  time  a  eorata  of 
Blandford  Fomm,  Dorsetshire,  directed  Margaret  EUea 
Strickland,  a  girl  aged  sixteen,  and  a  pupil  teacher  at  tha 
national  school  of  Blandford  Forum,  whom  h*  met 
going  thereto,  to  cell  at  his  lioose  at  Blandford  Forua 
at  about  seven  o'dock  the  same  evening,  in  order  tft 
obtain  some  needlework,  which  he  stated  he  wished 
her  to  do  for  him  ;  that  Haigtret  Ellen  Strickland,  at 
the  hour  mentioned  by  the  Rev.  J.  Olleill,  went  to  tii» 
aaid  house,  and,  at  bis  request,  proceeded  op  stairs  ; 
that,  in  a  oertun  closet  or  landing  on  the  top  of  tha 
stairs,  the  Rev.  J.  0  Neill  did  then  and  there  coDdact 
and  demean  himself  in  an  indecent  manner  to  Haigank 
Ellen  Strickland,  by  pntting  his  arm  round  her  waist 
and  kissing  her,  and  that  he  afterwarda  forced  or 
threw  her  down  on  the  floor,  exposed  bis  person,  and 
with  force  did  have,  or  attempted  to  have,  a  camat 
knowledge  of,  and  criminal  connection  with,  the  said 
Margaret  Ellen  Strickland ;  that  she  became  insensible, 
and  for  many  days  suffered  great  pain  ;  that  before 
leaving  the  bouse  the  said  Rev.  J.  O'Neill  enjdned  ber 
to  be  snre  not  to  tell  any  one  of  his  conduct  towards, 
her." 

The  Queen't  Advocate  (Sir  R.  J.  Phillimore),  Dr. 
itiddleton  and  Field  for  the  promoter. 

Collier,  Q.C.,  Dr.  Deaste,  Q.C.  and  Pritdtard  tat 
the  deft. 

This  case  is  reported  chiefly  for  three  points  noticed 
in  the  judgment  :  first,  tbe  inadmissibility  of  tbs 
evidence  of  tbe  deft.,  even  with  consent  of  all  parties, 
in  a  criminal  proceeding  in  tbe  Eoclesiaatioal  Conrt  f 
secondly,  that  in  proceedings  tmder  tbe  Cbureb 
Disdpline  Act,  the  Ecdesiastical  Court  will  follow  tba- 
rules  of  evidence  which  obtain  at  common  law  $ 
thirdly,  that  thongh  there  may  be  no  evidence  Xxiem 
the  conrt  on  which  it  can  convict,  the  oondnet  of  tbs 
deft.,  subsequent  to  his  knowledge  of  the  charge  made 
against  him,  may  be  such  as  to  oblige  a  bishop  to  airy 
the  suit  through ;  and  in  the  present  case  the  eooit 
dumissed  the  deft.,  but  made  no  order  as  to  casta. 

Julf  24.— Dr.  LuSHiKOZOii. — Before  I  enter  en 
tbe  facts  of  this  case,  I  wish  to  state  briefly  why  I 
refused  to  allow  Mr.  O'Neill  to  be  examined  as  a  wit- 
ness. Before  the  passing  of  the  14  &  15  Vkk  e.  99, 
it  was  agreed  ou  all  sides  that  in  a  prosecution  of  tU* 
description  the  deft,  could  not  be  examinad,  and  aoA 
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■waa  tb«  invaruble  practice  of  the  Eeclewutical  Coartt ; 
tbc  queetion  thenfore   depends  on  the  conitrnctioo  to 
h»  siren  to  the  statute  which  I  hare  menUoned.    The 
Sad  Mctioa  is  in  tbeee  words :  "  On  the  trial  of  any 
inns  joined  or  of  anjr  matter  or  question,  or  on  any  in- 
qmiy  arians  in  any  snit,  action,  or  other  proceeding  in 
moy  ooDTt  of  justice,  or  before  any  person  having  by  law 
«r  by  consent  of  parties  aatbority  to  hear,  receive  and 
examine  evidence,  the  parties  thereto  and  the  persons 
oo  whose  behalf  any  such   suit,  action,  or  other  pro- 
ceeding may  be  brought  or  defended   shall,   except  as 
beieiaafter  excepted,  be  competent  and  oompellable  to 
giv<  evidence  either  vlvi  voce  or  by  deposition,  according 
to  the  pracUoe  of  the  court,  on  behalf  of  either  or  any' 
«f  the  parties  to  the  said  suit,  action,  or  other  pro- 
ceeding."   Assuming,  for  the  moment  only,  tiut  the 
general  terms  nsed  in  the  2nd  section  would  apply  to 
the  present  case,  and  operate  to  make  the  evidence  of 
Mr.  O'Neill  admissible,  what  is  the  effect  of  the  3rd 
MCtioo?    "  But  nothing  herein  oontainod  shall  render 
•oy  person,  who  in  any  criminal  proceeding  is  charged 
vUb    the  commission    of   any  indictable   offence  or 
any    offence    punishable    on    summary    conviction, 
competent    or   oempellabla    to     give     evidence    for 
«r  against  himself   or   herself,  or  shall  render  any 
ferson  compellable  to  answer  any  question  tending  to 
criminate  himself  or  benelf,  or  shall  in  any  criminal 
proceeding  render  any  husband  competent  or  oom- 
fellable  to  give  evidence  for  or  against  his  wife,  or  any 
wifis  competent  or  compellable  to  give  evidence  for  or 
apinst  Inr  hoaband."    Looking  at  the  pleadings  and 
cvideooe,  I  incline  to  the  opinion  that  the  offence  is  in- 
dictable and  punishable  on  summary  conviction.  If  I  am 
agbt  in  the  opinion,  then  it  would  follow  that  I  also  did 
^t  in  rejecting  the  application  to  examine  Mr.  O'Neill ; 
{or,  according  to  the  words  of  the  3rd  section,  he  would 
not  be  a  competent  witness,  and  if  not  competent,  no 
coaseot,  no  waiver  of  objection,  could  make  him  so. 
But  sappoting  I  am  in  error  in  taking  this  view  of  the 
•setion  containing  the  exoeption,  I  fall  back  on  the 
words  of  the  3od  section  itself,  and  on  the  construotion 
«f  that  section  I  come  to  the  oonduuon  that  it  does 
not  operate  to  render  Mr.  O'Neill  or  any  other  person 
in  his  position  a  competent  witness,  and  I  adhere  to 
this  construction  on  the  principle  and  authority  of  the 
case  of  Hawkuu  v.  GalAtreoli,  S4  L.  J.  333,  Ch. 
How  let  me  for  a  moment  consider  the  conseqoenoes 
cf  holding  Mr.  O'NeiU  to  be  a  competent  witnees.    By 
the  section  referred  to,  if  a  competent  witness,  he  would 
also   be   compellable   to  give  evidence,   the  effect  of 
which  would  be,  that  in  a  cass  resembling  the  present, 
where  character  and  pecuniary  prospects  are  at  stake, 
where  practically   the  issue  is  wlietber  the  accused 
thooM  be  disgraced  and  niced,  the  accused  might  be 
compulsorily  put  npon  his  oath  and  might  be  compelled  to 
take  his  choice  between  perjury  or  ruin.    I  cannot  con- 
ceive that  any  proceeding  could  take  place  more  utterly 
lepagnant  to  the  principles  and  practice  of   British 
law.     But  this  is  not  all ;  the  effect  of  holding  Mr. 
O'NeiU  to  be  a  competent  witness,  and  consequently 
compellable   to   give  evidence,  would  be    to    repeal 
the  ststnte  13    Car.  3,  o.  13,    the    4th  section    of 
which    enacts,    "that    it    shall    not   be    lawful    for 
any     archbishop,    bishop,    vicar-general,    chancellor, 
commissary,   Sic,  to  tender   or    administer  to  any 
penoB    whatsoever    the    oath    usually    called    the 
ojtb   <s  i^ldo,    or   any  other   oath   whereby  such 
ftnca  to  whom  the  same  is  tendered  or  administered 
■ay  bo  charged,  or  oompelled  to  oonfess,  or  accuse,  or 
to  pnrge  him    or  herself  of  any  criminal  matter  or 
thing  whereby  he,  or  she  may  be  liable  to  any  censure 
<r   punishment."       I     do     not    think     that    this 
statute  is  repealed.    One  more  consideration :  look  at 
the  exoeption  -  in  the  3rd  section,  and  see  the  utter 
^iserspanoy  which  would  arise  in  principle  if   snch 
t  could  be  given.    A  man  is  protected  iiom 


(pving  evidence  against  himself  in  all  petty  offenoea 
cognisable  by  a  magistrate,  however  small  tbe  penalty 
or   slight  the  punishment    on  conviction ;   but,  if  I 
am  mistaken,  a  clergyman  of  the  Church  of  England 
wonld  not  be  exempted  where  the  penalty  might  bo 
disgrace  and  the  loss  of  valuable  preferment.    It  is  true 
that  such  an  anomaly  might  exist ;    but  I  am  sur* 
that,  if   legal   principles  would    permit,  it   is  such 
an  anomaly  as  every  court  would  be  moot  anxious  to 
avoid.     I   am  of  opinion,  that  even   if  the  words  of 
the  2nd  section  could  be  so  construed  as  to  render 
such  evidence  admissible,  still    the    expresMons  ar» 
general,  and  not  specific ;  therefore  I  again  say,  npon 
tbe  principles  laid  down  with  admirable  clearness  in 
Hawkmt  t.   CoMercofa,  and   for  the  other  reasons 
stated,  I  adhere  to  my  original  ruling  againut  the  re> 
eeption  of  snch  evrdenoe.  (a)    It  is  important  to  state 
clearly  another  principle  as  to  rules  of  evidence  which 
will  govern  my  judgment  in  deciding  the  case.     It  is  a 
proceeding  in  an  ecclesiastical  court  under  the  Church 
Discipline  Act,  3  &  4  Vict,  e.  86.    In  former  timea 
the  Ecclesiastical  Court  required,  under  some  modi- 
fication,  the  evidence  of    two  witnesses  in  order  to- 
prove  any  alleged  fact  or   offenoe,  and  to  this  mlo 
Sir  Herbert  Jenner  adhered  to  the  last.  In  Evaiu  r. 
Evatu,  1  Bob.  165,   he  refused  to  pronounce    that 
adultery  had  been  proved  by  one  witness,  though  tho 
husband  had  recovered  damages  to   the  amount  of 
500^    As  judge  of  tbe  Consistory  Court  of  London^ 
it  was  my  duty  to  follow  that  decision  of  the  Archea 
Court,  and  I  did  so,  though  most  relnotantly.    But  I 
am  of  opinion  that  the  rule  requiring  the  evidenoa 
of  two   witnesses,  modified   by  what  was    very  ob- 
scurely called  corroborating  evidence,  is  not  applicable 
to  proceedings  under  the  Clergy  Discipline  Act ;  and  I 
think  so  for  divers  reasons :  first,  because  evidence  ia 
now  taken  orally,  under  17  &  IB  Vict  c.  47,  and» 
according  to  the  rules  of  common  law  |  and,  secondly, 
because  I  think  thst  rules  of  evidence  are  subject  t» 
modification  by  courts  of  law.    Lord  EUenborongh,  on 
a  former  occasion,  and  somewhat  oontemporaneoosly, 
refused  to  consider  cases  reported  in  Sidernn  &  Keble, 
and  said  :  "  We  do  not  sit  here  to  take  our  rules  of 
evidence  from  those  ancient  authorities.    My  inten- 
tion is,  to  the  best  of  my  ability,  to  abide  by  the  rule* 
and  practioe  of  the  courts  of  common  Uw,  in  tbe  con- 
sideration of  the  evidence  given  in  this  case."    I  have 
now  to  consider  what  is  the  charge  preferred  against 
Mr.  O'Neill  in  these  articles.     That  charge  is  pleaded 
in  the  6th  article,  that  Mr.  O'Neill  by  force  had,  or 
attempted  to  have,   sexual  intercourse  with  the  girl 
Margaret  Strickland.    So  far  as  this  article  chai^ 
a  raps,  (i)  I  am  in  doubt  whether  I  can  proceed 
upon  such  a  charge  till  a  conviction  at  common  law 
has    been    obtain^.      This  objection  has  not  beea 
taken,    but   I   csnnot    altogether    pass    it    over    ia 
silence,  though  to  discuss  it  at  length  would  require 
tbe  expenditure  of  much  time.     I   have  very    greats 
difficulty  in  trying  the  case  at  all,  except  upon  tbe 
piesnmption  that  Margaret  Strickland  was  a  consentin|( 
party,  and  therefore  that  she  must  be  oouudered  aa 
accomplice.    A  single  witness  she  certunly  is  as  to 
the  principal  fsct,   and  the  mlea  of  evidence  as  te 
snch  a  state  of  things  must  be  borne  in  mind  ;  it  is  not 
danied  that  there  must  be  corroborative  evidence.    What 
is  corroborative  evidence  I  fully  discussed  in  the  case  of 
Simmotu  v.  Simmoiu,  5  N.  C.  342,  and  to  the  prin- 
ciples I  then  adopted  I  adhere.     [The  learned  Judge 
then  discussed    the  evidence    of  Margaret  Strickland 
and    the    other    witnesses,    and    then   continued:} 
I  now  come  to  tbe  last,  and  perhaps  the  most  impor- 
tant head  for  the  determination  of  the  court,  I  mean 


(a)  See  Mou  v.  C ,  C  L.  T.  BepL  N.  a  302. 

(b)  See  Burgome  v.  Free,  »  Hsgg.  ««;  Burderj.  j 

8  Cnrt  8M-.  D«m  of  Jenet  v. ,3  Moo.  P.  C.  M»i  and 

Soger's  EocL  Law,  3rd  edit  78«  (note). 
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the  conduct  of  Mr.  O'Neill  hinuelf  when  he  was  made 
«ogniwnt  of  the  charge  preferred  against  him.  Now 
this  inqnirjT  opens  up  a  queation  of  aome  difficulty. 
What,  in  legal  acceptation  of  the  term,  is  evidence 
corroboratory  of  the  testimony  of  Margaret  Strick- 
land ?  '  There  can  be  no  doabt  that  a  confession  of 
the  party  accnsed  is  evidence  against  him,  and  also 
the  conduct  of  a  party  accused  is  a  material  incident 
in  the  investigation  of  his  guilt  or  innocence.  Let  me 
consider  what  has  been  done  by  Mr.  O'Neill  on  this 
occasion.  There  were  acts  done  by  him,  and  there  is 
bia  correspondence.  The  first  act  is  Ilia  risit  to  Mr. 
Strickland's  at  twelve  o'clock  at  night.  Now,  direatsd 
of  the  evidence  of  Strickland,  the  father,  which  the 
oonrt  has  discarded,  this  act,  however  imprudent — and 
it  waa  most  improper— is  not  eorrolrarative  evidence, 
^ther  of  the  charge  preferred,  nor  is  it  an  admission 
of  gnilt.  The  next  act  is  of  still  more  importance  in 
llie  ease.  It  appears  that  an  action  was  brought 
against  Mr.  0  Neill  either  for  seduction  or  anmc  other 
offence  of  that  kind,  founded  npon  the  transaction  dia- 
dosed  in  the  present  case,  and  that  when  the  case 
cam*  on  for  trial  at  the  last  assixea  held  for  the 
county  of  Dorset,  Mr.  O'Neill  consented  to  a  com- 
promise on  the  following  terms :  Tliat  he  should  pay 
100/.  for  the  benefit  of  the  girl  and  60L  for  costs,  and 
this  payment  was  made  by  Mr.  O'Neill  under  protesta- 
tion of  innoeenoe  of  any  charge  against  him  (a). 
The  suggestion  for  this  compromiiia  came  from 
the  solicitor  of  Margaret  Strickland.  Now,  the 
question  is,  whether  such  a  transaction  is  consistent 
with  innocence.  Certainly,  such  a  compromise 
frim6  faeie  raises  a  very  strong  suspicion  against 
the  innocence  of  a  man  in  Mr.  O'Neill's  position ; 
the'very  fact  of  such  a  compromise  must  necea- 
suily  be  Injnrioos  to  his  character  as  a  clergyman, 
for  of  coarse  all  would  contend  that  no  man  would 
•nbmit  to  a  pecuniary  sacrifice,  to  a  certain  extent 
necessarily  based  on  an  assumption  of  guilt,  unless 
Cnilt  really  existed.  I  am  very  sensible  of  the  strength 
of  this  argument,  but  still  the  matter  may  be  looked  at 
in  anollier  point  of  view.  It  may  be  considered  as  a 
total  want  of  judgment  in  Mr.  O'Neill,  but  still  he 
might  have  been  induced  to  adopt  that  course  by 
aotives  perfectly  consistent  with  innocence.  It  might 
well  be  that,  considering,  whatever  might  be  the  result 
of  the  trial,  that,  to  a  clergyman  whose  character 
was  hitherto  unassailed,  the  public  exposure  would  be 
infinitely  painful  to  himself  and  distressing  to  his 
family  and  all  his  friends— it  might  be  that,  to  avoid 
•nch  consequences,  he  submitted  to  the  compromise  and 
the  pecuniary  loss ;  even  if  that  be  so,  there  was  a 
great  want  of  moral  courage,  there  was  a  great  error 
of  judgment.  We  know  from  experience  that  there 
bare  been  many  who,  from  the  want  of  that  inestimable 
^ality  of  mind,  have  yielded  to  the  imputation  of  acts 
when  there  was  not  the  slightest  ground  for  the 
aoeosation.  Such  instances  are  not  of  very  rare 
occurrence,  and  certainly  a  want  of  moral  courage,  if 
■nch  were  the  case,  conveys  no  imputation  of  guilt. 
Having  carefully  refiected  upon  this  transaction,  and 
considered  to  the  beat  of  my  ability  the  deduction 
that  ought  to  be  drawn  from  it,  I  have  come  to  this 
conclusion,  that  I  cannot  deem  it  to  be,  however 
auspicious,  either  an  admission  of  the  charge  preferred, 
or  a  confession  of  gnilt.     I  abstain  from  commenting 


{a)  Sole. — The  memoraDdnm  of  agreement  waa  aa  fol- 
lows: "StrKilmd  v.  0^}fa^.  Becord  withdrawn.  No 
further  proeeedlnga  of  any  kind  to  be  taken  by  or  on 
behalf  of  the  pit,  or  any  guardian  or  next  friend  of  pit  i 
3Ir.  Johns  having  power  to  undertake  for  sooh  guardian 
or  next  friend.  Deft  to  pay  lOOf.  Lord  S.  G.  O.  aud  Mr. 
Johns  for  pit ;  60/.  for  costs  to  Mr.  Johns,  It  being 
oxpreaaly  understood  that  deft  makes  the  payment,  pro- 
teating  his  innocence  of  the  charge  made  agahist  hlin, 
solely  to  avoid  pain  and  annoyance  to  himself  and  acandu 
to  the  Oboroh  which  might  reeult  from  the  trial  of  such  aa 


upon  the  letters.  I  folly  admit  that  these  Istten 
show  that  Mr.  O'Neill  has  not  met  the  charges  pre- 
ferred against  him  in  the  manner  and  with  the  fediog 
that  a  clergyman  of  the  Church  of  England  ougfat  to 
have  met  them.  I  am  very  free  to  own  that  he  has 
raised  suspicions  against  himself  by  all  that  be  haa  dsM 
and  written  since  he  was  apprised  of  the  accusatioa 
made  against  him  by  Margaret  Strickland ;  bat  I 
cannot  find,  in  any  part  of  this  correspondence,  any 
admission  of  guilt,  or  any  confesnon  that  the  charge 
preferred  was  founded  in  truth.  I  am  of  opinion  that 
the  evidenceofMargaret  Strickland  isinsnfiScientto  prove 
the  facts  to  which  she  has  deposed,  and  that  there  la  no 
adequate  confirmation  of  her  testimony,  either  by  the 
mouth  of  witnesses  or  from  the  letters  of  Mr.  O'NeiU: 
there  is  no  proof  of  the  eorpu$  delicti.  I  must  pro- 
nounce that  the  promoter  has  failed  in  proof  of  the 
articles,  and  in  all  ordinary  cases  I  should  feel  it  my 
doty  to  accompany  such  a  decree  with  condemnatiaa 
in  costH ;  but  I  am  of  opinion  that  the  conduct  of  Mr. 
O'Neill  liimself  requires  me  to  make  an  exception  to 
this  rule.  I  refer  more  especially  to  the  letters,  aod 
to  that  letter  he  addressed  to  the  bishop,  and  I  think 
it  was  under  the  circumstances  the  bonnden  doty  of 
the  bishop  to  proceed.  I  dismiss .  Mr.  0'Ne°iU,biit  I 
do  not  give  costs. 

Shepherd  and  Sttpwith,  proctors  for  promoter. 

Pritcliard  and  /Sons,  for  deft 
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Reported  by  Bobeut  A.  runcBAas,  D.  C.  L.,  BaniateiHit.Ia:». 

Thundag,  March  26. 
(Before  the  Right  Hon.  Dr.  Lusm^aTOii.) 
The  India. 
Necesuriet — Foreign  vend — Fonign  port — Boad- 

holder — Prior  peteni — £«r<feii  of  proof —Tnuufir 

of  lien. 
A  bottomrn  bondholder,  hating  obtained  a  deerm  of 

tale  of  the  veael,  hat  acquired  a  primi  facie  rigkt 

to  the  proceeds,  and  before  he  can  be  called  tipom 

to  drfend  and  maintain  tuch  right,  those  daiminff 

adverte  inlerettt    in  the  proceedt  mutt  firtt  Aore 

eitabHthed  their  interutt  therein. 
The  High  Court  of  Admiralty  hat  no  Juritdidim 

over  a  claim  in  respect  of  necessaries  supplied,  or 

building,  eqmpping,  or  repairs,  to  a  foreign  lUf  im  a 

foreign  port. 
The  lien  in  retpect  of  necestariet  mppUed  to  tin  ertdit 

of  ike  ship  it  not  Irantferred  to  apartg  «ah>  hat 

paid  for  such  necessaries. 

The  barque  India,  of  Monte  Video,  in  the  Bepnblie 
of  Uruguay,  and  owned  by  Jos^  L'Avegno,  a  subject 
of  that  republic,  arrived  in  London  on  June  1st  lft6I, 
and  on  July  2nd  was  arrested  on  behalf  of  Hesia. 
Henckel  du  Boisson  and  Co.,  and  Hesin.  C.  J.  Hamhn 
and  Co.  in  a  cause  of  bottomry,  and  on  July  18  a 
suit  in  respect  of  necessaries  was  institnted  against 
the  vessel,  on  behalf  of  Mr.  J.  A.  Harper,  Secretary  le 
the  Association  for  the  Protection  of  Commercial 
Interests  at  Lloyd's.  No  appearance  was  entered  <m 
behalf  of  the  owner  of  the  barque,  and  the  vessel  waa 
sold  under  a  decree  in  the  bottomry  suit,  and  the  jaro- 
eeeds  of  sale,  amounting  to  the  sum  of  2306/.  is.  2d., 
were  together  vrith  952/.  I3s.  due  for  freight  brought 
into  the  registry. 

The  bondholders  having  obtained  permission  to  in- 
tervene in  the  cause  of  necessaries,  filed  a  petition 
which  stated,  amongst  other  things,  that,  on  Oct.  3, 
1860,  the  India  being  then  at  the  Manritins,  two 
bottomry  bonds  Were  executed  for  repayment  at  the 
several  aums  of  1570/.  15«.  Id.,  together  with  mari- 
time preminm  at  the  rate  of  S5  per  cent,  payabk 
within  thirty  days  of  the  arrival  of  tha  vessel  at  tha 
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port  of  London,  that  tb«<«  bonds  had  been  duly  auigned 
to  the  interrenera,  and  that  the  reuel,  after  leaving 
the  Mauritiaa,  deviated  from  her  coone,  pnt  into 
Halaga,  and  incurred  certaiii  ezpenna  tbero  amoanting 
to  14982.  7«.  2d.,  for  the  pajment  of  which  Mr. 
Harper,  on  behalf  of  the  owners  of  cargo,  gave  bills  of 
«xcbaDge. 

JUr.  Harper's  answer  to  the  petition  of  the  inter- 
vraers  (the  bondholders),  pleaded,  amongst  other 
things,  nomerous  facta  in  objection  to  the  validitjr  of 
the  bottomrf  bonds,  and  also  that  the  India,  in  the 
csorse  of  her  vojsge  from  the  Manritina,  encountered 
■erera  weather,  and  was  so  ranch  damaged  as  to  be 
osmpelled  to  pot  into  Malaga ;  that  on  the  vessel's 
atiiral  there,  Messrs.  Pablo,  Parlada  and  Co.  were 
appointed  provisional  consignees  t4  provide  the  neces- 
sary dixbnrsements,  they  having  previously  stipulated 
that  the  Imdia  sfaoold  not  leave  the  said  port  until  they 
aboaU  be  repaid;  that  they  accordingly  advanced 
dhers  soma  of  money,  amonnting  to  14931  7s.  2d., 
■id  that,  by  reason  thereof  and  of  the  law  oS  Malaga 
in  sQch  case,  they  were  entitled  to  srreat  the  barque 
for  repayment,  and  that  the  India  being  therefore 
aoable  to  leave  Malaga,  and  as  no  funds  or  supplies 
coold  b«  obtained  on  the  credit  of  the  owner  of  the 
ws lul,  Mr.  Harper,  by  bills  of  exchange,  repaid  Messrs. 
Fablo  ParUde  the  amount  advanced  by  them ;  that 
■Mh  payments  by  Mr.  Harper  were  so  made  on  the 
<ndit  of  the  said  barque,  and  that  by  reason  of  3  &  4 
Tiet.  e.  65,  s.  6,  or  of  the  Admiralty  Conrt  Act  1861, 
M.  4  and  5,  or  some  or  one  of  diem,  he  (Mr.  Harper) 
vas  entitled,  out  of  the  freight  and  proceeds  of  the 
•aid  vessel,  to  be  repaid  the  said  sum  of  1493JL  7s.  2d. 
m  priority  to  the  claim  of  the  bondholders. 

Jktme,  Q.C.  and  Clarkton,  on  behalf  of  the  bond- 
koldera,  moved  the  court  to  reject  the  answsr  by  reason 
that  it  disclosed  no  such  case  as  oonid  give  Mr.  Harper 
a  persoan  tkmdi  to  contest  the  validity  of  the  bottomry 


Brttt,  Q.C.  and  Pritehard  for  Mr.  Harper. 
Th»  following  aaetions  of  Parliament  and  oases  were 
it&d  upon  in  the  argument  and  referred  to  in  the 
jadgment: — 

3  &  4  Vict  0.  65,  8.  6.— The  High  Coort  of 
Admiralty  shall  have  jurisdiction  to  decide  all  claims 
sad  demands  whatsoever  for  necessaries  supplied  to 
say  foreign  ship  or  sea-going  vessel,  and  to  enfuree 
paymeat  thereof,  whether  such  ship  sr  vessel  may 
have  been  within  the  body  of  a  conn^  or  upon  the 
Ugh  seas  when  the  necasssries  wers  fnmi^ed  in 
Rspect  of  which  such  claim  is  made. 

Admiralty  Court  Act  1861  (24  Vict.  e.  10),  s.  4.— 
The  High  Court  of  Admiralty  shall  have  jurisdiction 
over  any  claim  for  the  building,  equipping,  or  re- 
foring  of  any  ship,  if  at  the  time  of  the  institution  of 
the  eanse  the  ship  or  the  proceeds  thereof  are  under 
the  arrest  of  the  court 

Sect.  5.— The  High  Conrt  of  Admiralty  shall  have 
jmisdiction  over  any  claim  for  necessaries  snpplied  to 
any  ship  elsewhere  than  in  the  port  to  wliioh  the  ship 
bcloags,  unless  it  is  shown  to  the  satisfaction  of  the 
ooart  that  at  the  time  of  the  institution  of  tbs  cause 
aay  owner  or  part  owner  of  the  ship  is  domiciled  in 
Eoj^and  or  Wales. 

The  Ocean,  2  W.  Rob.  368  ; 

r/te  Wataga,  Swab.  166  ; 

Tks  ff.  R.  Gotfairiek,  Swab.  344 ; 

BtUan  V.  CampbtU,  6  Ex.  892 ; 

TU  Sopiit,  I  W.  Rob.  368 ; 

Tke  Prinea  George,  4  Moo.  P.  C.  C.  25; 

TAe  Edmond,  1  Lush.  66 ;  2  L.  T.  Bep.  N.  S. 

192,  394,  521. 

Dr.    LcsimiOToa. — The    ship   proceeded    against 

bdeogs  to  Monte  Video.    She  bad  been  engaged  in 

trade  in  the  Manritina  and  the  East  Indies,  and  on  her 

tejag*  to  this  ooootiy  put  (from  whatever  cause)  into 


Malaga.  Bottomry  bonds  were  executed  while  the 
ship  was  in  the  East,  and  large  expenses  were  sub- 
srquently  incurred  at  Malaga,  for  repairs,  refitting,  and 
for  landing  and  resbipping  the  cargo.  On  the  2^31 
July  1861  a  cause  of  bottomry  was  instituted  against 
the  ship  and  freight,  and  on  the  18th  July  a  cause  of 
necessaries  was  instituted.  The  proceedings  went  on  ia 
the  bottomry  suit,  and  the  ship  was  sold,  and  the  pro- 
ceeds, amounting  to  2520<.,  were  brought  into  the 
registry.  No  appearance  was  given  on  behalf  of  the 
owners;  and  in  truth  the  question  at  present  raised  is, 
which  of  the  two  parties,  the  bottomry  bondholders  or 
the  claimants  for  necessaries,  shall  be  entitled  to  the 
proceeds  in  the  registry.  The  ship  has  been  sold  at 
the  inatance  of  the  bottomry  bondholder.  The  court 
never  decrees  such  sales  nntU  it  has  satisfied  itself  by 
perusal  of  the  bond  that  it  is  prima  fade  valid ;  that' 
it  is  duly  executed,  and  with  maritime  risk.  Tme  it 
is  that  a  bond  prima  faae  valid  may  be  proved 
invalid  in  law ;  bol  if  it  is  apparently  r^nlar  and 
not  opposed  by  owners  of  ship,  freight,  or  cargo,  the 
court  pronounces  for  it,  sud  decrees  payment  out  of  the 
proceeds  if  they  have  been  brought  into  the  registry. 
It  appears  to  me  quite  clear  that  in  this  case  the- 
bottomry  bondholder  bad  prima  facie  a  title  wbidk 
has  not  been  questioned  by  ship,  freight,  or  cargOb 
Then  if  this  is  so,  who  has  a  right  to  deny  or  question 
the  title  of  the  bottomry  bondholder  ?  To  this  I  think. 
the  answer  is,  every  person  who  can  clearly  ahow  that 
he  has  an  iotereat  in  the  prooeeda,  an  interest  ta 
which  the  claim  of  the  bottomry  bondholder  is  adverse. 
There  might  be  many  snch ;  for  instance,  a  dsim  of  a 
bottomry  bondholder  of  a  more  recent  date,  a  claim  for 
wages  or  damage.  GenersUy  speaking,  of  coarse  the  deft, 
is  the  owner  of  the  ship,  or  the  freight,  or  the  cargo, 
though  no  doobt,  if  they  fail  to  defend,  any  person 
having  dearly  an  interest  might  intervene.  I  ant 
of  opinion  that  in  this  esse  the  bottomry  bondholder 
having  fint  commenced  prooeedings,  and  cansed  tb» 
ship  to  be  sold,  and  the  proceeds  to  be  brought  in,  and 
having  shown  apruna/iwts  title,  which,  onqneationed 
by  the  owner  of  the  property,  would  have  entitled  bins' 
to  payment  out  of  the  proceeds,  has  a  right, 
before  his  title  is  questioned,  to  reqoirs  that  any 
person  cisiming  an  interest  shall  prove  that 
interest  before  he  is  called  upon  to  maintaia 
and  defend  his  own  claim.  I  therefore  .think 
that  it  would  have  been  competent  to  the  bottomiy 
bondholder  in  this  esse  merely  to  have  pleaded,  "  I  hava 
shown  a  primdjacie  title  unquestioned  by  the  owners; 
now  you  the  claimant  for  necessaries  show  joat  primd 
fade  title  before  by  proof  of  extrinsic  circumstances 
you  are  permitted  to  question  the  validity  of  any 
bottomry  bond."  Indeed,  I  more  than  doubt  even 
if  this  wss  necessary.  I  think  that  if  the  bottomry 
bondholder  had  been  simply  constituted  a  defendant,  ha 
having  shown  a  prima  facie  case  to  be  paid  not  of  the 
proceeds,  if  the  bond  sued  upon  were  not  proved 
invalid  by  extrinsic  circumstsnces,  would  have  had  a 
right  to  have  called  upon  the  claimant  for  necessaries 
to  have  proved  his  ca;e  as  if  his  claim  had  besa 
opposed  by  the  owner  of  the  ship.  Before  any  question 
as  to  the  validity  of  the  bottomry  bond  can  be  the 
subject  of  inquiry,  I  most  decide  whether  the  claimant 
far  necessaries  can  establish  his  case ;  snd  assuming 
he  can,  whether  he  is  or  is  not  entitled  to  priority  of 
payment  as  against  the  bottomry  bond.  Assnmtng 
that  the  money  advanced  at  Malaga  was  to  defray  the 
expense  of  repairs  and  articlea  correctly  denominated 
necessaries,  and  that  snch  advance  waa  the  sopplying 
of  necessaries  within  the  meaning  of  the  3  &  4  Vict  a  65, 
s.  6,  has  the  court  by  virtus  of  that  statute  power  t» 
make  the  ship  answerable  for  such  advance  ?  I  think  it 
impossible  to  maintain  that  the  words  "  in  the  body  of  a- 
eounty  or  upon  the  high  seas  "  involve  necessaries  for- 
niahed  in  a  foreign  port;  nor  do  I  see  any  expresiio» 
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fVom  wbicli  I  ooald  infer  that  a  fortign  port  was  in- 
(.'Inded ;  and  there  are  atrong  reasons  for  conclnding 
that  the  Legialatore  nerer  intended  to  legislate  for  ne- 
«essaries  famished  in  a  foreign  port.  I  thing  it  mani- 
fest from  the  Act  itself  that  British  interests  were 
4x>ntemplated.  "Forniabed  within  the  body  of  a 
-ODuntj."  This  expression  directly  points  to  a  British 
interest ;  nor  is  that  inference  destrojreJ  by  the  words 
sidded,  "  on  the  high  seas,"  for  it  is  notorious  that  on 
the  coast  of  this  kingdom  necessaries  are  constantly  so 
famished.  I  am  of  opinion  that  this  case  is  not  within 
*he  statute  3  &  4  Vict,  c  65.  The  next  step  to  con- 
aider  is,  whether  the  court  can  entertain  the  claim  nnder 
tiie  statute  of  1861 ;  and  the  question  is,  whether  the 
statute  of  1861  applies  to  both  foreign,  British  and 
British  colonial  ships,  or  to  British  and  colonial  ships 
«nly.  The  5th  section  is  in  these  words :  "  The  Court 
of  Admiralty  shall  have  jorisdictiun  OTer  any  claim  for 
necessaries  supplied  to  any  ship  elsewhere  than  in 
the  port  to  which  the  ship  belongs."  At  first  sight 
this  enactment  would  appear  to  embrace  all  ships 
British  or  foreign.  But  what  is  the  meaning  of  the 
words,  "  elsewhere  than  in  the  port  to  which  the 
chip  belongs?  Can  these  words  hare  any  meaning 
as  regards  foreign  ships?  What,  if  this  sectioa  refers 
to  foreign  ships,  can  the  British  Parliament  have  meant 
by  that  exception  ?  What  would  it  matter,  in  a  British 
^ew,  whether  the  necessaries  were  furnished  in  one 
foreign  port  or  another  ?  I  can  discover  no  reason. 
As  regards  British  and  colonial  ships  the  reason  for 
this  exception  is  not  very  clear;  I  can  do  little  more 
than  conjecture  that  thd  reason  is  that  such  debts  must 
have  been  contracted  upon  personal  credit,  and  that  the 
lecovery  therefore  was  more  easy.  Then  follows  the  proviso 
that  the  court  shall  not  have  jurisdiction  if  the  owner 
«r  part  owner  is  domiciled  in  England  or  Wales.  I 
«snnot  believe  that  the  Legislature  contemplated  the 
Tery  rare  case  of  the  foreign  owner  of  a  foreign  ship 
being  domiciled  in  England  or  Wales.  I  tliinlt  that 
tiiis  proviso  paints  to  the  owners  of  British  and 
colonial  ships,  and  having  regard  to  the  improbability 
of  the  British  Parliament  legislating  for  the  transac- 
tions of  foreigners  in  foreign  ports,  I  must  hold  that 
the  claimant  for  necessaries  cannot  maintain  his  case 
mdsr  the  5th  section  of  this  statute.  It  is  contended 
that,  as  part  of  the  expenses  incnrred  related  to  the 
repairing  of  the  ship,  the  court  has  jurisdiction  under 
the  4th  section  ;  and  I  admit  that,  prinui/acie,  the 
-Words  of  it  might  include  thi^  case ;  hut  I  am  of 
ojanion,  looking  to  the  whole  of  the  statute,  that  it 
jbes  not  comprise  the  repair  of  foreign  ships  in  foreign 
ports.  In  my  judgment,  the  court  has  no  jurisdiction 
under  either  statute  to  entertain  a  claim  for  necessaries 
onpplied  to  a  foreign  ship  in  a  foreign  port.  Bnt  I 
may  add,  that  if  I  had  snch  jurisdiction  I  could  not 
oonsider  this  a  claim  for  necessaries  within  the  mean- 
ing of  the  Act.  The  necessaries  were  supplied  not 
by  Mr.  Harper,  the  pit,  but  by  other  persons.  These 
persons  were  paid  off  by  Messrs.  Pablo,  Parlade  and 
<3o. ;  and  then  Mr.  Harper  paid  off  Messrs.  Pablo, 
Parlade  and  Co.  Under  these  circumstances  Mr. 
Harper  could  not  make  a  claim  as  having  supplied 
necessaries.  This  is  established  by  the  cases  quoted 
on  behalf  of  the  interveners. 


June  30  and  July  10  and  11. 
The  Lu>td'8,  otherwise  Sea  Queex. 
CoHinoH — Compuliory   piiotage — Ship    employtd  in 
the  coatliiuf  tradt — The  MerehaiU  Shipping  Act 
1854  (17  <t  18  Vict.  e.  104X  «.  879. 
A  foreign-going  vestd  cantally  employed  in  taking  a 
•   cargo  from  Liverpool  to  London  is  not  a  "  ship 
employed  «n  the  coasting  trade  of  the  United  King- 
■  ^iMt,"  vitUn  the  meaning  of  the  Merchant  Shipping 


Act  1854,  i.  379,  and  therefore  vihile  so  employed 

is  compellable  to  take  a  pHoL 

This  was  a  cause  of  damage  brought  by  the  brig 
John  Mowlem,  against  the  steamer  JUo^a  (subsequently 
called  the  .Sea  Queen),  in  respect  of  a  collision  which 
took  place  in  the  Channel.  The  Court,  assisted  by 
Trinity  Masters,  was  of  opinion  that  the  steamer  was 
alone  to  blame  for  the  collision,  and  the  question  now 
for  the  consideration  of  the  court  was,  whether  her 
owners  were  exonerated  from  blame  by  reason  that  a 
duly  licensed  pilot  was  on  board  and  in  charge  of  the 
vessel  at  the  time  of  the  collisiou,  and  that  such  pilot 
was  taken  on  board  under  compulsion  of  law. 

It  appeared  that  the  steamer  having  beenhailtat 
Hartlepool,  had  made  several  foreign  voyages,  and  ou 
the  occasion  in  question  was  on  a  voyage  with  a  cargo 
from  Liverpool  to  London,  whence  she  was  advertised 
to  sail  for  Matsraoras,  and  that  off  Dungeness,  and 
prior  to  the  collision,  she  had  taken  on  board  a  duly 
licensed  pilot,  who  was  in  charge  at  the  time. 

Brett,  Q.C.  and  Clarkson  appeared  for  the  owneis 
of  the  steamer,  and  in  support  of  the  compulsion. 

Deane,  Q.C.  and  J^uthington  contra. 

The  following  are  the  sections  of  Acts  of  Parliament 
and  the  cases  relied  upon  in  argument  and  referred  to 
in  the  judgment: — 

The  Merchant  Shipping  Act  1854,  8.  379.— "The 
fallowing  ships,  when  not  carrying  passengers,  shall  be 
exempted  from  compulsory  pilotage  in  the  London  dis- 
trict and  in  the  Trinity-house  outport  districts;  that  is 
to  say,  ships  employed  in  the  coastings  of  the  United 
Kingdom.  .  .  ." 

52  Geo.  3,  c.  29,  ss.  2  &  34; 
7&  8  Vict  c  112,8.26; 
8&9  Vict.  c.  88,  s.  13; 

12  &  13  Vict  c.  29,  8.  2; 

13  &  14  Vict  c  93,  s.  9 ; 

14  4  15  Vict  c.  96,  s.  15. 
The  Agricola,  2  W.  Bob.  10; 

Davison  v.  JfeJbbien,  3  Brod.  &  Bing.  112. 
Dr.  LusHisGTON. — The  qnestion  is,  whether  a 
vessel  ordinarily  occupied  in  foreign  trade  going  front 
Liverpool  to  London  in  order  to  sail  from  London  on 
such  foreign  trade  without  passengers,  bnt  having  on 
board  a  cargo  shipped  at  Liverpool  and  deliverable  at 
I.ondon,  is  by  reason  of  that  cargo  to  be  held  "a 
ship  employed  in  the  coasting  trade  of  the  United 
Kingdom  "  within  the  meaning  of  the  379th  section  of 
the  Merchant  Shipping  Act,  and  as  such  to  be  exempt 
from  the  rule  of  compulsory  pilotage.  I  have  already 
decided  in  The  Agricola,  2  W.  Bob.  10,  that  a  vessel 
making  a  similar  voyage  without  a  cargo  and  in  ballast 
is  not  a  ship  employed  in  the  coasting  trade.  I  do 
not  see  how  the  fact  that  a  vessel  has  a  cargo  on 
board  shonld  make  any  difference.  Are  the  master  and 
crew  because  they  have  a  cargo  more  likely  to  be  compe- 
tent to  navigate  the  vessel  themselves  withont  the  aid  of 
a  qualified  pilot  ?  I  am  of  opinion  therefore  that  the 
Sea  Queen  was  not  "  a  ship  employed  in  the  coasting 
trade,"  that  she  was  compellable  to  take  a  pilot,  and 
that  she  cannot  be  made  answerable  for  the  damsess 
occasioned  by  the  fault  of  the  pilot  in  cha)^  of  "• 
vessel  at  the  time  of  the  collision. 


Tuesday,  July  14. 
Ths  Dahzio. 
NoKf-deUvery  of  part  of  cargo — Jurisdielioit^ 
AdnUralty  Court  Act  1861,  «.  6.        _ 
Svlgea   to   the   other   conditions  set  forth  «»  * 
Admirally  Court  Act  1861,  «.  6,  the  Bigh  Court  V 
Admiralty  has,  by  that  section,  j'"^'"^'^'!  1 
claim  for  non-ddivery  of  paH  of  cargo  sh^pfi  "• 
board  a  vessel  that  ha*  arrived  in  this  coun^- 
This  waa  an    action   against  the  Dmiig  an"  B^ 
owners  by  the  consignees  of  a  cargo  of  timber  soipp*' 
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00  botrd  Um  Damig  at  tba  port  of  Oaozig  for  deliTwjr 
at  Ho!l.  TbcK  had  beeo,  aa  alleged  hj  th«  pits.,  a 
abort  delivery  aa  to  part  of  the  cargo  oomprised  in  the 
bill  of  lading. 

Tlie  answer  pleaded,  amonnst  other  matters,  that  if 
tb«<  had  been  short  delirerf,  the  goods,  in  respect  of 
vbicb  the  eUim  was  made,  bad  not  been  "  carried  into 
a  port  in  England  or  Wales"  within  the  meaning  of  the 
Admiralty  Ck>art  Act  1861,  s.  6,  and  that  the  oonrt 
bad  therefore  no  jurisdiction. 

£i)pe>,  for  the  pits.,  mored  to  ezpwige  so  mnoh  of 
the  snswer  (the  4th  article)  aa  contained  the  aboTS- 
DMtioned  arerment. 

r.  Luikmgton  for  the  defts.  in  snpportof  the  aTCrmcnt 

Dr.  LiiiuaoTOK.— -Tbe  eonntmction  claimed  bj  the 
deft  wooU,  in  the  majority  of  cases,  denade  the 
sUtnto/y  proTisioa  of  it*  offincy.  I  think  that  the 
ranedy  giren  by  thia  section  against  a  ressel,  the 
e«Mr  of  which  is  not  domiciled  in  England  or  Wales, 
is  open  to  a  consignee  in  the  case  of  his  goods  not 
btisg  daly  delirered,  subject  only  to  this  condition, 
tbat  the  ship  in  which  the  goods  were  agreed  to  be 
cmied.  and  on  which  they  were  shipped,  reaches  an 
Elfish  port  withoot  the  goods  hanng  been  tranabipped. 
la  the  case  of  the  Ironsides  this  condition  was  not 
satisfisd.  The  4Ui  article  of  the  deft.'s  answer  mast  be 
cxposged.  __^ 

JulfUmdai. 

Tas  BoBBRT  Poir. 

Kseoaiiiet  of  tUam-lug — CcHsementlal  damagt  to 

vessel  in  Una — JurUSiction. 
Tknugi  lis  vuMconduct  of  a  steam-tug  the  vessel 

tmetd  got  aground  and  teas  damaged : 
BeU,  tial  ike  High  Court  of  Admtraltg  had  nojuris- 

dielum,  in  a  suit  brought  bg  the  oteners  of  the  vessel 

loKtd,  against  the  owners  of  the  steam-tag,  in  respect 

of  such  damage. 

The  petition  in  this  cause  alleged  that  on.  the  13th 
ll>f  1863,  the  steam-tog  Jiobert  Pov  was  engaged  to 
t°«  the  barqne  JUaa  to  Shields,  and  thence  to  dock  ; 
>bat  tfae  barqne  had  a  licensed  pilot  on  board,  that  his 
^inctioos  were  neglected  or  disregarded  by  the  master 
«(  Uie  steam- Ing,  and  that  in  oonseqoence  thereof  the 
^fpe  got  agroond  in  the  Tyne,  and  snSered  the 
<i>i>iige  in  respect  of  which  the  caoaa  bad  been 
iaftitnted. 

Clarhon,  for  deft.,  moTed  to  reject  the  petition. — 
Tbt  court's  jnriidiction,  if  any,  is  given  by  3  &  4  Vict. 
(•SS,  s.  6,  or  the  Admirulty  Court  Act  1861,  but 
aritber  of  these  enactments  contemplates  the  presentcase. 

Ijuhiagton  in  support  of  the  petition.— A  steam-tug 
ii  Ittble  to  the  ressel  in  tow  for  damage  occasioned  by 
U<  Tcawl  to  any  other  ship : 

The  Ualoina,  6  L.  T.  Bep.  ^.  S.  369 ; 
The  Julia,  I  Losb.  224. 
fbe  owners  of  a  tug  may  sue  in  this  court  for  towage, 
u<t  it  would  therefore  be  inequitable  not  to  allow  a 
onnpoiidiag  right  to  the  owners  of  the  vessel  towed 
I*  XM  in  respect  of  any  misoondaet  of  the  steam-tng 
■0  petformiog  the  aerrices  for  which  she  has  a  right  of 
ectiea  ui  this  oourt. 

Dr.  LusHtHOToa. — The  court  could  bare  no  juris- 
&tioo  in  thia  matter  except  by  the  statnte ;  and  I  am 
<f  epinioa  that  none  ia  conferred  by  either  of  the 
Mstates  on  which  reliance  has  been  placed.  The 
aprntion  in  the  3  &  4  Vict.  a.  65,  a.  6.,  "  damiges 
'^nd  by  any  ship,"  and  the  expression  in  the  24 
'let.  c.  10,  s.  7,  "damage  done  by  any  ship,"  each 
'^^  to  damage  the  result  of  collision  with  another 
^^isA.  Here  there  was  no  collision,  and  the  expression 
">  the  former  Act,  "  dxims  in  the  nature  of  towage," 
BMsi  eUima  for  towage  rendered,  not  claims  by  the 
*p  towed  against  the  tug  and  her  owner  for  breach  of 
cestnct    I  disttiiis  this  petition  with  costs. 


OiaEST  OF  DSABITUCE:  liAW  CASES 

CBXOSFTINa  SAIiVAan  AWABDSJ 

FaoK  lUT  TO  l«6a 

(ConMnvid  ftvm  p.  119.) 

rR.&— The  Lav  Timu  RxrORTS,  NA,  win  slva  an  th«  MvMla» 
Lsw  Cun  OMUad  Inm  Mkltulai'i  Tarn  UHS.  TUa  UlgMt  wUI 
Mauln  an  (raotpl  tiM  Salvaf*  Awa(4«)  d«elil«d  from  19S7  to  X»*. 
ISM  A  DI(Mt  «r  lh>  •*■»■•  Cmm  duliii  Uw  turn  pwM  l» 
•ivauliw  la  ibe  l^w  Tiaaa] 

SHIPOWNER  (maMswdL) 

HIT.  Shipowner  beld  liable  for  necessary  materials  for 
repairs  done  to  the  riXKlng  ai  BrUtol  hy  orders  of  the  master 
of  a  ship  twlonalni;  to  Sanderland.  OlMerratlons  as  to  rUibC 
of  tnlnfc  owner  Instead  of  muter.  Ueport  uf  Frost  v.  (Miter 
In  the  Lais  Tima^  cited  by  Mr.  Crosby  In  arcnment :  (Jlovra 
T.  Civper,  Brbtol  C.  C  Dee.  ».  ISM,  Supping  Oatttle  ) 

311a.  Shipowner  In  LiTerpool  held  liable  for  the  expense 
Ineonred  by  the  master  of  a  ship  at  San  Fraodtco  in  niilnc 
her  up  aad  fumlsblOK  stores,  Ac.  In  the  reasonable  rxpeo- 
tmtlon  of  her  belnv  employed  to  carry  passeugera  Afku- 
ment  by  Watson,  Q.C.  fur  plalntW.  Shoe,  Se^t.  for  defen- 
dant. Before  JerTli,  C.  J.  aiid  a  spedsl  farj :  (TAe  JUarp' 
Hottand;  Mermo  t.  Wieck,  C.  F.,  Feb.  11,  ItU,  SUppbtip 
Oatrtle.) 

3119.  Shipowner  beld  not  liable  Ibr  refreshments  supplied 
on  shore  to  some  of  the  crew  of  a  ship  working  at  her  as 
labourers  after  her  arrlTal  In  the  West  India  Dock,  allhoafb 
the  master  had  ElTen  a  written  order  for  the  supply,  and 
alKned  the  aeeonnt  for  the  owners  to  pay.  Argument  by 
Mr.  Chandler  fbr  defendant;  {lUnd  T.  HnUMnson,  C  Si  C,. 
June  7,  ISM,  Shipping  Oaatle') 

3130.  To  render  the  owner  of  a  ship,  after  he  bsa  sold  her 
and  retained  a  quallAed  possession  as  a  seenrlly  for  tlift 
parehase-money.  llaMa  tar  articles  supplied  by  orders  of  th» 
master,  It  most  be  shown  that  he  was  aeUnt  as  the  master 
of  that  owner:  {Froit  r.  Ofi'wr.  Q.  B.,  Jane  34,  ISM;  and 
I  E  A  B.  301 ;  Jtitchaon  v.  OUvtr,  E.  C,  July  3.  IsM;  » 
E.  A  a  419.  See  Maclachlan  on  the  liaw  ot  Murcliant 
Shipping.  103.) 

3121.  Shipowner  held  not  liable  for  adTaneae  made  by  sa 
acent.  without  necessity,  to  the  roaster  at  a  port  in  ibto 
country,  where  an  ai^redlted  agent  of  the  shipowner  had 
preriously  supplied  the  ship  with  all  thatshe  required :  (nr 
Codurmoiilh  Cattle ;  OMetl  T.  Walton,  CardllT  C  C,  Aug. 
3ft,  IHM,  S/dpping  Oaietle.) 

3133.  Here  registration  as  owner  of  a  ship  held  not  to 
render  the  penmn  so  registered  liable  for  repairs.  Cssft 
ruled  by  decUlon  of  the  Ex.  Ch.  In  Prott  r.  Olftwr,  3  E.  *  B. 
360,  which  wa«  considered  to  IovoIto  the  same  prinvtple: 
(Uactitood  T.  LfoU,  C.  P.,  Nor.  30, 1«M,  ahippimff  OmelU;. 
17  a  B.  134 ;  Uaclachlan  on  the  1mm  ot  Uerchanc  Shipping, 
103.) 

M»i  After  a  ship  wss  sold  and  the  purchaser  registered 
aa  owner,  the  master.  Ignorant  of  the  sale  of  the  ship,  and 
acting,  as  be  supposed,  for  the  former  owners,  ol>taioed 
supplin  wbleh  were  used  for  the  ship.  Held,  on  the  suilio- 
rlty  of  eroil  r.  Oliver,  x  B.  *  B.  360,  dted  by  Watsen,  Q.C, 
that  the  parchussr  was  not  liable  for  the  debt  eo  contracted 
by  the  eapuln.  Authorities  cited  br  C.  Pollock  in  argu- 
ment: Tlu  CynOiia,  16  Jur.  748;  The  Elita  Comiih.  17  Jar. 
73;  Abbott  on  Shipping,  tth  edit.  134;  (TV  i4nii/aa; 
Uacktstie.  ti.  t.  eoolsf,  C  E.,  Jan.  18  or  Feb.  1,  Isili,  W. 
Kep.  36i ) 

3134.  Queatlon  re>atlTe  to  liability  of  shipowner  for  cost 
of  stores  supplied  by  orders  of  the  master  of  a  ship  hired  fur 
a  season  by  the  msster  himself  under  a  special  comractr 
(American  case:  Jtattrr.  HncUns,  Supreme  Judicial  Court 
of  Maaaaehuaetts,  March  Term,  I8.t6,  9  M.  1..  K.  43.) 

3133.  Shipowner  resident  at  Bidetonl,  held  uot  liable  for 
stores  supplied  to  the  resael  at  Newport  by  order  of  lb« 
roaster  (who  wss  a  part  owner)  without  cnnunnnicatlnf 
with  bis  co-owner.  Obterrationi  as  to  tiie  recent  deciaians 
on  this  subject:  (TVie  EUsa  Jant;  Uoon  r.  Btara,  Ncaport 
C.  C  ,  Shipping  Oaztitt,  May  31,  ISM.) 

3116.  Verdict  against  sbipowaer  for  relmbarsenieot  of 
cash  adTsnced  to  master  to  pay  a  small  shipwright's  bill  and 
obtain  supplies  to  enable  a  ship  lailen  with  corn  to  anil  from 
OJeesa,  alcooagh  muoey  had  been  preriously  sent  unt  by  tlw 
owner  to  famish  all  that  was  required,  aad  the  captain  had 
not  kept  correct  acoouais:  (TAs  AUianct;  Swan  r.  IftfMw- 
ton,  Seconilarles  Conn.  June  »,  1S»6,  Shippuig  Oattitt.) 

3137.  Nun-liability  of  owners  for  suppliea  ordered  by  tba 
master  uf  a  ship  wlio  wss  employed  to  work  her  on  the  prlif- 
dple  of  the  "  clear  aitli',  allowing  the  owner  ML  for  In- 
surlng  the  ship,  aud  sccoaniing  to  the  owner  eeery  three 
Dionths  f<ir  ihe  earnings  of  tlio  Teasel  according  to  tlw  aboro 
rsllo : "  CT7«  Deborah ;  Johiuon  T.  Word,  C  E.,  Dec.  3,  1W6, 
Shipping  Qatett*  ) 

3  US.  Shipowner's  liability  for  repairs  ordered  by  shipte 
hnibsnd,  to  wiiom  he  had  sold  a  moiety  of  the  ship: 
(.Prtttan  r.  Tamplin.  Harrison's  Digest,  191  (I8.)7)  ;  3  H. 
*  N.  363;  36  1..  J.  346.  Ex.;  ac.  3  Jur.  N.8.  1317.) 

3139.  In  case  of  bankruptcy  of  agenta  who  had  giaatad 
a  bill  for  ship's  stores  aad  not  paid  U;  Terllct  agalDsi  shif*' 
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owoar  for  the  traonnt :  (ne  Ken ;  Scott,  tc.  t.  Dt  WiU,  C.F., 
April  33,  18(7,  Shipping  GaulU.) 

also.  A  italp'!  hiubdnd,  being  put  owner,  gave  ■  bill 
to  nilinakere  for  repalra  done,  and  aapplles  famished 
with  knthorltjr  of  the  oilier  ownen,  and  afterwards  became 
iMOkrupt ;  venllct  against  shipowner  for  amonnt :  (Hunt  and 
«M<r>  T.  Waten  and  other i.  Northern  Ciroatt,  Uverpool, 
March  25,  I8S8,  Shtpping  GatetU.) 

2III.  Sblpowner't  liability  tot  store*  or  repalra.  He 
jntiat  be  saed  on  hia  own  contract  Registration  merel  j  does 
not  make  him  liable;  (ships  Uertejr  and  Bangalore ;  Jonet  v. 
Sarbfhire,  Northern  Circuit,  Uverpool,  April  6,  1858,  Shtp- 
^g  aautte.    See  No.  2120  and  2122.) 

Vf.  IJIBIUTT  KB  Loa*    OS    DAHaOB    TO,    OB  SaLB  Of 

Caboo,  Ac. 

2132.  Verdict  nRainst  shipowner  for  loeaon  aale  of  goods 
wbicii  were  &hlppe<i  by  mistukc  in  a  vessel  boand  to 
Calcutta,  huteid  of  by  one  bound  toCmiton,  the  master  of  the 
latter  ship  haring  erroneously  gran  f.>l  a  bill  of  lading  for  tlie 
goods,  tliuugh  not  on  board  :  {Erah.t  and  Co,  v.  Sichoiton^ 
C.  E.,  Feb.  17,  1842.  Rule  for  new  trial  reftised,  €.£.,  Nov. 
11,  1842,  Shipping  Gazette.) 

2133.  Shipowner  held  liable  for  lo's  of  money  abstracted 
from  a  box  for  which  n  bill  of  ladlnc  had  been  granted  : 
<tf»(/e  T.  Green,  J:c.,  Q.  B.,  Aliippwg  tlateUe,  July  16,  184S.) 

2134.  Liability  of  shipowners  for  ijciodj  consumed  by  Bre 
on  board  a  ship  at  New  Yoik.  Valne  to  be  made  good. 
<.\merlcan  case :  (Ixikeman,  ir.  v.  GrimuU,  ix,.  New  Yoi* 
City  Superior  Court.  Shippimj  OacHte,  1851.) 

213.).  Verdict  against  shipowner  for  damage  to  wheat, 
where  ttieshiphada  very  greatly  piotracted  vovage,  not 
being  sufficiently  manned,  and  the  caittaln  omitted  to  renew 
at  Mi  iuuruiuUiMttj  )>wj^  tiMLi-iia  plank  which  was  found 
to  be  decayed.  Qaeation  relative  to  the  impropriety  of 
'Jceeping  damaged  cargo  on  board  until  payment  of  freight 
'lie  made^  Brongham's  Selection  of  Legul  Maxims,  p.  171, 
cited  on  behalf  of  defendant :  {The  Conqueror ;  Zinnia  r. 
•XniflU,Qtlinj  Assises,  March  28,  1854,  Shiffiag  GoMttU.) 

2136.  Shipowner  held  liable  beyond  the  value  of  the  ship 
■od  freight  for  loss  by  wrongiul  sale  of  the  cargo  by  the 
master  at  an  Intermediate  port,  to  pay  for  repairs  to  the 
ship  Proceeds  of  the  cargo  received  end  held  by  the  ship- 
owner with  a  view  to  deduct  beight:  {Tht  Jtm  Uiiler; 
Stfdorn  v.  BilAy,  C.  £.,  March  1,  1855,  Shipping  OaeetU.) 

2137.  Shipowners  held  liable  for  loss  on  goods  shipped  at 
Ifarseilles  for  Hong  Kong,  sriiving  one  month  Ister  than 
the  time  stipnisted  (and  so  being  oat  of  seawn),  through  the 
vessel  into  which  they  should  have  been  transhipped  at 
Bombay  being  filled  up  with  opium :  {Uarth  v.  i'entflsiilar 
and  Oriental  Steam  Navigation  Company,  Supreme  Court, 
Hong  Kong,  Aug.  3,  1855,  Shipping  Oatelte.) 

2138.  Shipowner  hdd  liable  for  damage  to  sugar  ttma 
Barbadoes  caused  by  being  insaflleiently.dannaged.    Evl- 

..<lcnce  as  to  height  of  dunnage  requisite;  {Tht  Oreeian; 
tMoyd  V.  iftyn,  Antrim  (^nnty  Record  Court,  Shipping 
UMuUe,  Aug.  8,  1855.) 

(7b  be  emttinatd.) 


OOTTBT  OF  BANKBTTFTOT. 

Bepoited  by  A.  A.  Dohia,  Esq.,  liarrlster-at-Lnw. 

Aug.  I  oiKt  18. 

(Before  Mr.  Commiaaioner  Fane.) 

Ex  parte  Smith,  re  Smith  ahd  Laxtok. 

DUpated  adfuduxUion — PetUiomng  creditor'$  iebl— 
Compontiim-deed. 

JB.  and  L.  dissolved  fvrtttenlup  in  Nov.  1862,  ietn^ 
largely  indebted  to  several  penoae.  In  June  1863 
a  trader-d^tor  summons  uxu  issued  against  them 
if  a  joint  creditor  of  tke  firm,  m  respect  of 
wMeh  tho)  filed  an  tuimission  of  the  debt  on  the 
16fA.  On  the  22nd,  S.  executed  a  composition-deed 
under  the  I92nd  section  of  the  Bankruptcy  Act 
1861,  and,  having  obtained  the  requisite  amount  of 
asstnli,  duly  registered  the  deed.  On  the  23n2  a 
tunilor  deed  teas  executed  by  L,,  which  was  also 
duly  registered. 

S.  and  L.  having  neglected  to  pay,  secure,  or  compound 
for  the  dAt  admitied  to  be  due  from  them  under 
the  trader-debtor  summons,  comnntted  an  act  of 
bankruptcy,  which  was  eotnpfeM  on  the  2ith  June, 
and  were  adjudicated  bankrupts  on  the  14(A  Juh/ : 

Seld,  that  the  petitioning  creditor's  dda  was  barred 
bf  the  etrtifiaate  of  due  registration,  and  insuffieient 
there/ore  to  tt^iport  the  adjadication. 
DispDtsd  adjudication.     This  was  an  application  on 

Wialf  of  John  B*iyainin  Smith  and  Xhoma*  Laxton, 


vho  Utelj  oarried  on  the  bnsiness  of  wins  and  sjurit 
merchants  under  the  stjie  or  firm  of  Smith  and  Laxton, 
disputing  the  aoyadicaUon  mads  against  them  on  tho 
14th  Jnljr  1863,  upon  the  gronnd  that  at  the  time  of 
Sling  the  petition  there  waa  no  sufficient  petitioning 
creditor's  debt.     The  cirennutances  were  as  foUoira  : — 

Smith  and  Laxton  dissolved  the  partnership  which 
thej  had  pravioasly  carried  on  on  the  12th  Not.  1862. 

On  the  22nd  June  1869  Laxton  executed  a  deed  of 
oomposition  and  release,  which  was  duly  registered 
nnder  the  192nd  section  of  the  Banlcmptc;  Act  1 861 , 
and  onthe  following  day  Smith  ezecnted  a  precise!/' 
similar  deed,  which  was  also  dnly  registered. 

On  the  I4th  July  1863  Smith  and  Laxton  wer* 
adjudicated  bankrupts  upon  the  petition  of  Heasra. 
C!ockbam  and  Co.,  who  were  creditors  of  the  film  of 
Smith  and  Laxton  at  the  time  tlie  deeds  were  execnted, 
for  goods  sold  and  delivered  to  the  firm,  and  in  respect 
of  which  they  had  given  a  bill  of  exchange  for  195/.  As., 
dated  the  10th  Nor.  1862,  and  drawn  by  Ockbnm 
and  Co.  .upon  aud  aecepted  by  Smith  and  Laxton. 

A  trader-debtor  summons  had  been  previooslT 
issued  against  the  debton,  who  at  the  hearing  on  tfao 
1 6th  'J<iDe  pieviously  admitted  the  debt,  but  neglected 
to  pay  within  the  seven  days  presiribed  by  the  atatnte, 
whereby  they  committed  an  act  «f  bankruptcy  npoa 
the  ei^th  day,  which  would  be  on  the  24th,  and 
upon  this  act  of  bankruptcy  the  petition  for  adjudi- 
cation was  presented,(a) 

The  two  deeds  being  idenUcal,  it  will  be  auffident  to 
state  the  proriaiona  of  one  only,  which  was  as  follows : — 
"  This  indenture,  made  the  23rd  day  of  June  1863, 
between  John  Benjamin  Smith,  of,  &c.,  of  the  first 
part  ;    the  aeveral  persons  whoee  names  and  aeala  are 
hereunto  subscribed  and  aet  in  the  schedule  hereunder 
written,  being  sererally  creditors  in  their  own  right, 
or  in  copartnership  of  the  said  i.  B.  Smith,  of  the 
second  part ;   and  all  other  (if  any)  the  creditors  of 
the  said  J.  B.  Smith,  of  the  third  part ;   whereas,  ths 
said  J.  B.  Smith  is  indebted  to  the  said  seTeral  persons 
parties  hereto  of  the  second  part,  aad  to  other  persons 
in  divers  sums  of  money,  and  being  suable  to  pay  his 
said  debts  in  fall,  has  proposed  to  pay  unto  the  whole 
of  his  creditors  a  composition  of  2d.  in  the  one  pound 
oc  the  amonnt  of  their  respective  debts ;  and  whereas, 
the  said  several  persons  whose  aamea  and  seals  are 
hereunto  subscribed  and  set  have  agreed  to  accept  ths 
said  composition,  and  to  release  the  said  J.  B.  Smith 
from  their  respective  debts,  and  from  all  other  sums  of 
money  (if  any)  which   are  now  due  and  owing  from 
him   to    them    respectively,   or    to    them   and   their 
respective  partners.     Now,  this  indenture  witnesseth, 
that  in  pursuance  of  the  said  agreement,  and  in  con- 
sidemtion    of   the   compositisn  of  Set   in    the  on« 
pound  on  the  amount  of  thor  respective  debts,  ss  men- 
tioned in  the  said  schedule,  in  hand  well  and  truly  paid 
by   the  said  J.  B.  Smith  to  the  said  several  persons 
parties   hereto   of  the  secoud  part  respectively,   the 
receipt    whereof    they   do   hereby   respectively  admit 
and   acknowledge,    and   of    aad    from   the  payment 
thereof  do,  and  each  of  them  doth,  hereby  respectively 
acquit,  release  and  for  ever  discharge   the  said  J.  B. 
Smith,  bis  heirs,  executors  and  administrators ;  and  also 
in  consideration  of  the  coveaant  hereinafter  contained 
by  or  on  ths  part  of  the   said  J.   B.  Smith,   they,  the 
said  parties  hereto  of  the  second  part,  for   themselves 
severally  and  respectively,  and  for  their  several  and  re- 

(a)  Orderof  dates; — 

DiaaolutloD  of  partnership „._ llthNov.  ISS 

Trader.<lebtor  summons  and  admission 

of  debt  aied ISUt  June  ISS» 

Deed  of  composition  by  Laxton S2iid    „     „ 

Do.  da  by  Smith SSrd    „     „ 

Act  of  bankruptcy  by  both  in  not  paying, 

Ac  — —  Mth     „     , 

Petition  for  adjudication  ....„ « 14tli  July  . 

AdjudlcaUon  „..,.,...      „       ,  , 
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■fictiru  •xaeoton,  ailinioiatratora,  pvtnen  and  assigns, 
kattertf^of  tb«ai,Mfar  ool/as  concanu  bisownrespec- 
titt  MtB  and  daeds,  and  tba  mpeotire  acta  and  deads 
at  bis  own  raapaotif*  axtcators,  administratura,  part- 
MO  and  aa«gai,tb«ir  and  erer;  of  their  ezaoaton  and 
ailminiatrators,  and  not  farther  or  otbernise,  do,  and 
Mdi  of  Ibm  doth,  hereby  aoquit,  release  and  for  ever 
Suduxgt  the  said  J.  B.  Smith,  hli  heirs,  ezecutora  and 
administrators,  and  his  and  their  present  and  fatnre 
Uad^  taaauwnts,  goods,  chattele  and  effects,  of  and 
frsB  tba  payment  of  the  sams  of  money  set  opposite 
to  their  mpectire  names,  and  the  names  of  their  re- 
speetin  firm*,  in  th»  said  whsdiUe,  and  of  and  from 
aOothar  aiuns  of  money  (if  any)  which  at  the  time  of 
Aa  scaling  and  delirery  of  these  presents,  the  same 
Wing  seaiiBd  and  delirmd  on  and  after  the  date  of 
thaae  pieaeats  by  tiie  said  parties  hereto  of  the  seoond 
pest,  is  or  are  doe  or  owing  by  the  said  J,  B.  Smith 
te  them  respectirely,  or  to  them  or  their  reapectire 
pistaei%  and  of  and  from  all  and  all  manner  of 
setiaos,  aaits,  cause  and  cause*  of  action,  debts, 
■naaatst  bonds,  covenants,  judguenta,  execntioos, 
cbims  and  demands  whatsoaTar,  both  at  law  and 
ia  eqoily,  which  thry  the  aaid  parties  hereto  of  the 
sseaod  put,  or  any  of  them,  their  or  any  of  their  heirs, 
eaacaten,  administrators,  partneia,  or  assigns,  or  any 
pcooi  or  persons  claiming  by,  from,  throogb,  andsr, 
«r  in  tnwt  for  them  or  any  of  them,  now  liave  or  hath, 
«r  hereafter  can,  shall,  or  may  haTe,  claim,  or  demand 
against  tbe  said  J.  B.  Smith,  hie  ezaoutors  or  admini*- 
tratfio,  for  or  on  account  of  any  such  snm  or  sums 
of  money  as  aforesaid,  or  any  caaae,  matter,  or  thing 
•a  aay  wise  relating  thareto.  And  the  said  J,  B.  Smith, 
far  and  in  consideration  of  the  premises,  doth  hereby 
for  himaeif,  his  heirs,  executors  and  administrators, 
eswanant,  promise  and  agree  wiih  and  to  the  said 
arreral  paitirs  hereto  of  the  second  and  third  parts, 
aad  tltcir  respeotiTe  necators,  administrators  and 
assigns,  that  hs  the  said  J.  B.  Smith,  his  executors 
«r  administratora,  shall  and  will  upon  demand  well 
and  tnily  pay  unto  all  and  tioj;ular  tbe  existing 
creditors  of  bim  the  said  J.  B.  Smith,  ioclnding  the 
said  parties  hereto  of  the  second  part,  nnless  the  same 
shall  bare  been  paid  to  them  on  the  day  of  the  date 
eC  tlieae  presents,  or  their  respectiTe  executors, 
adminiatraton,  or  assigns,  a  composition  of  threepence 
■■  tbe  one  pound  on  the  amount  of  the  respective 
debu  or  sums  of  money  now  due  and  owing  by  bim, 
either  sJone  or  jointly  with  any  other  prrson  or  per- 
aes  to  thetn  icspectirely.     In  witness,  &c." 

Tbe  schedule  referred  to  in  the  foregoing  deed  oon- 
taiaed  a  list  of  twenty-two  creditors,  with  the  amounts 
Rspactively  due  to  them,  and  tbe  signature*  of  twelve 
ef  those  creditors  as  executing  the  deed. 

Uessis.  Cockbnm  and  Co.  were  not  included  in  the 
schedule  to  the  deed,  and  did  not  execute  or  assent  to 
either  of  tba  deeds.  They  were,  howerer,  included  in 
the  adaedole  to  tbe  deed  executed  by  Laxton,  and  it 
was  admitted  that  each  deed  was  duly  executed  by  the 
aajority  in  nnmber  and  value  of  the  creditors  of  each 
debtor,  and  was  duly  registered. 

Sargood  appeared  for  Smith,  and  insisted  that  tbe 
dseda  baring  been  duly  registered,  the  dissentient  ore- 
ditan  wen  boond.     He  cited 

Ex  porta  duOtUm,  6  L.  T.  Rep.  N.  S.  695 ;  s.  c 

31  L.  J.  705,  Ch.;  and 
£xpaHt  Walker,  n  Bardg,  6  L.  T.  Bep.  N.  S. 
631,  decided  by  the  Lords  Justices,  as  condusivo 
Ofi  tlie  point. 

Mtfiuuti  (solicitor),  for  th*  petitioning  ereditora, 
esotecijed  that  tbe  petitioning  creditors'  debt  being 
a  jnnt  debt  of  the  firm  of  Smith  and  Laxton,  and 
Dot  against  Smith  or  Laxton  individually,  it  could 
oet  be  twd  to  be  aatisfied  by  the  separate  deed  of 
•adi  debtor  propoaiog  to  pay  to  his  private  or  separate 
oiditiBa  a  composition  of  3dL  in  th*  poand.    The 


petitioning  creditors  were  the  creditors  uf  the  partner^ 
ship,  and  had  a  right  to  follow  tbe  joint  assets  by  pro- 
cess  of  bankmptey. 

Sarfood  in  reply. 

Aug.  18. — Mr.  Commissioner  Fame  now  deliv«r*d 
the  following  judgment: — On  tbe  14th  July  1863 
Messrs.  Cockbum  and  Co.,  wine  merchants,  petitioned 
this  oonrt  that  Smith  and  Laxton  should  be  desland 
bankmpta.  The  usual  evidence  was  addooed,  and  on 
the  aame  14th  July  Mr.  CommisMooer  Holroyd  adjudi- 
cated them  bankrupt*.  On  the  16th  Smith  gav« 
uotioe  to  the  registrar  that  he  should  dispute  th* 
adjndication  against  him.  On  the  *am*  day  Laxtoa 
gar*  a  rimilar  notice.  On  the  33rd  June  precadhig, 
Smith  bad  executed  a  deed  by  which,  after  tedting 
that  he  was  indebted  to  certain  persona  tbsrein  named, 
and  had  offered  to  pay  a  compoeition  of  3d.  in  the 
pound  upon  the  amount  of  the  debts,  and  that  th* 
persons  whose  namee  were  subscribed  to  tbe  deed  bad 
agreed  to  accept  th*  composition  and  release  Smith, 
it  was  witne«*ed  by  the  deed,  that  in  connderation  of 
the  Sd.  in  the  ponad  being  paid  to  the  ereditora,  they 
discharged  Smith  from  his  debts  to  them.  The  deed 
was  executed  by  a  sufficient  nnmber  of  creditors,  and 
was  duly  registered  on  the  30th  Jane  last.  Similar 
proeeedhigs  took  plaoe  as  regarded  Laxton.  Under 
tht*e  circnmatanee*  tbe  fnrtber  administration  of  th* 
affairs  uf  Smith  and  of  Laxton  must  be  effected  by 
thow  who  are  entitled  to  act  under  the  deeda  of  oom- 
position  and  release.  I  therefore  annul  the  adjudioatioik 
of  banitmptcy  against  them. 

Adjudication  aa»tiUi(L 

Uimda),  OeU  13. 
(Before  Mr.  Commissioner  OovLBtratx.) 
Ex  parte  Harris,  re  Habbis. 
Practice— AnnuUinf  adjudicatim—  TnuUdetd^ 
Etidmce. 
Where  the  evidence  ta  tupport  of  any  appliooHam 
i^ore  tbe  court  it  upon  affidavit,  the  etidenet  im 
replj)  ihould  be  bf  affidavit  aim. 
A  debtor  vho  udu  to  protect  liimtelf  from  proceed' 
ingi  in  bankruptcf  by  meant  of  a  dad  ezeeuled  bf 
him,  and  regitlered  under  the  deed  clauiet  of  tht 
Bankruptcy  Act  1661,  ouj^  to  fanuth  the  name* 
and  addrestee  of  hit  eredilort,  to  enable  a  diiteHt' 
tag  creditor  to  atcertain  that  all  the  conditioni  r*- 
quired  by  the  I92nd  lection  andgenerai  ordert  hat» 
been  complied  with.     The  production  of  the  chief 
regiitrar'f  certificate  it  prim&faci*  evidence  onlff 
and  contequently  iniufficieat  for  the  pwrpote  whert 
the  validity  of  the  deed  it  impeached. 
Annulling  adjudication.    This  was  an  application 
on  behalf  of  the  bankrupt  to  annul  an  adjudication  of 
bankruptcy  made  against  him  on  tbe  ITtb  Sept.  1863, 
upon  the  petition  of  Messrs.  Wiseman,  tmder  the** 
circumstances  :— On  tbe  5th  Sept.  Harris  executed  » 
deed  under  the  193nd  ssction  of  the  Bankruptcy  Act 
1861,  whereby  he  purported  to  convey  all  his  property 
to  a  trustee  for  the  benefit  of  his  creditors. 

Tbe  deed  purported  to  be  executed  by  or  on  behalf 
of  eight  creditors,  the  execution  by  two  of  such  creditor* 
being  ss  follows : — 

'*diSr"     ^^^^         Witness. 
dClw       (us.)     U  J.  Noidaa. 
(ks.)     U  J.  Nordon. 


Creditor!!'  names  and 

AddrpHrtes, 

Pro  Joiiepb  Acworth) 

J.  SolomouH   ...i 

Pro  Saml.  Sulumonsi, 

J.  Solomoub    ...( 


£i3  lOt. 


From  the  atfidavits  filed  in  support  of  tbe  applioa- 
tion,  it  appeared  that  the  deed  was  executed  by  or  oit 
behslf  of  eight  creditors  out  of  fourteen,  who  repremntsd 
more  than  tbree-fonrtbs  in  value  of  all  the  ereditoi* 
whose  debts  respectively  amonnted  to  101.  and  upwards^ 
and  that  immediately  after  the  ekecution  of  the  deed 
by  the  bankrupt,  th*  tmste*  took  jiiiiisnion  of  all  th* 
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jpropcrty  oompriMd  iherein.  It  wu  farther  stated, 
that  on  the  8th  Sept.  a  meeting  of  creditors  «w  held 
at  the  office  of  Mnsra.  Uone;  and  Hnmphriea,  ac- 
-oODDtanti,  ithich  was  attended  b;  the  solicitor  of  the 
Hessn.  Wiseman,  and  it  being  stated  that  Harris  had 
-eoceented  a  deed  for  the  benefit  of  his  creditors,  the  cre- 
ditors present  expressed  a  wish  that  the  deed  should 
be  immediately  registered.  Accordingljr,  on  the  lOlh 
Sept.,  the  deed  was  left  at  the  office  of  the  chief  re- 
^strar  for  registration,  and  baring  been  advertised  in 
the  London  Gatetia  of  the  1 1th,  was  dnl;  registered 
jud  the  certificate  of  registration  obtained. 

On  the  9th  Sept.  Messrs.  Wiseman  presented  their 
petition  for  adjndieation  against  Harris,  the  act  of 
bankroptc;  being  the  execution  of  the  above  deed. 

It  was  farther  stated  in  evidence  that  the  eight 
'Crediton  who  assented  to  the  deed  signed  it  in  the 
jprneooe  of  J.  Nordon,  clerk  to  Mr.  Padmore,  the 
aolidtor.who  prepared  the  deed. 

Dome  appeared  for  B.  Harris  in  support  of  the 
application  to  annal.  The  adjudication  was  made  on 
the  17tb  Sept.,  Mvetal  days  after  the  deed  had  been 
fiilly  registered. 

Sargood  appeared,  for  Messrs.  Wiseman,  to  oppose 
the  application. — It  did  not  appear  that  all  the  con- 
ations of  the  192nd  section  of  the  Bankraptey  Act 
1861  had  been  complied  with,  or  that  the  debtor  had 
delivered  to  the  chief  registrar  a  full  account  of  his 
debts,  with  an  affidavit  verifying  the  same,  as  required 
by  the  general  order  of  May  22,  1862.  In  Ex  pnrte 
Maas,  6  L  T.  Bep.  N.  S.  337,  Mr.  Commissioner 
Holroyd  bad  held  that  the  onus  of  proof  of  these 
matters  lay  with  the  debtor;  this  ought  to  be 
shown,  and  the  certificate  of  the  chief  registrar  was 
frimd  faa»  evidence  only  of  thoee  facta.  He  pro- 
poeed  to  cross-examine  the  parties  who  had  made 
affidavits  in  the  matter.  [The  CoHiusalosER. — 
Where  a  party  files  a  petition  which  he  supports  by 
affidavit,  the  nsnal  coarse  is  to  take  the  evidence  by 
affidavit.]  The  preeent  was  a  totally  different  ap- 
^ioation,  and  there  would  be  no  opportunity  of  shaking 
the  evidence  in  support,  except  by  croas-examinatiou 
«f  the  witnesses,  who  conld  not  be  compelled  to  make 
affidavits  in  opposition  to  that  which  they  had  swoin ; 
oral  evidence,  therefore,  should  be  admitted.  [The 
CoMMissioiiKK.— It  appears  to  me  that  tiiis  course  of 
pcooeeding  would  be  very  inconvenient.  It  would  not 
be  right  to  mix  up  the  evidence  by  affidavit  with  oral 
testimony.  I  think  the  evidence  should  be  taken  by 
sffidavit,  and  that  I  ought  not  to  deviate  from  the 
ordinary  practice  of  the  court.  I  will  give  yon  what- 
orer  time  you  require  to  answer  the  affidavits  filed  by 
the  other  side,  and  the  case  may  stand  over  to  enable 
joa  to  do  so.]  Then  a  difficulty  would  arise,  because 
we  oonld  not  compel  a  man  to  make  an  affidavit  if  he 
did  not  choose. 

Mr.  Commissioner  Qo<n3VftR. — ^IwiU  not  introdnoe 
•  rule  which  appears  to  me  fraught  with  the  greatest 
feasible  mischief.  By  the  Act  of  Parliament  we  are 
empowered  to  take  evidence  by  way  of  deposition  or  by 
affidavit,  but  not  partly  by  one  mode  and  partly  by  the 
other.  If  the  affidavits  filed  are  properly  open  to 
feply,  the  proper  course  is  to  give  the  creditor  an  oppor- 
tunity to  reply  to  them,  and  the  court  is  ready  to  grant 
that  opportunity. 

Sargood  would  not  avail  himself  of  the  opportonity 
offered,  but  would  base  his  opporition  upon  the  facts 
as  they  appeared  upon  the  affidavita  already  filed,  and  it 
Would  seem  that  the  affidavits  were  insufficient  to  sup- 
port the  application,  inasmnch  as  it  was  sworn  that  the 
witness  saw  all  the  eight  assenting  crediton  sign  the 
deed  in  his  presence,  whereas  the  fact  was,  that  two  of 
them  executed  it  by  proxy. 

DoKie  asked  leave  to  file  fresh  affidavits. 
The  CoMJoastOMBit  did  not   think  he    onght  to 
enable  the  debtor  to  oontradiot  bis  own  evidence. 


Soiote  in  reply  upon  the  case. 
Mr.  Commissioner  Goulbubn.— I  think  the  proper 
course  will  be,  nnlesi  some  very  special  reaioo  ii 
assigned,  for  tfae  court  to  take  the  evidence  ather  by 
affidavit  or  by  way  of  depodtion,  as  may  be  mart  ooe- 
venient.  This  deed  pnqwrts  to  be  a  one  in  wlncli 
all  the  requisites  of  the  192nd  section  of  the  Act  of 
Parliament  to  bind  all  the  creditors  have  been  obaened. 
Bat  I  do  not  think  tbst  the  certificate  of  the 
chief  registrar  is  snffieient  In  the  langnigt  <( 
Holroyd,  C.,in  Exparle  Uaat,'!  think  that  the  dthtor 
onght  to  furnish  the  names  and  addresses  of  the 
different  creditors,  and  that  he  ought  to  be  exunistd 
for  this  pnrpoae,  and  also  as  to  the  securities  ^vn  to 
tbem  respectively.  I  do  not  know  whether  aiy 
securities  have  been  given  in  this  case,  bat  if  le  that 
information  should  be  supplied.  The  qnestioa  ap- 
pears to  me  to  come  to  this : — ^What  evidence  to  be 
adduced  vrill  the  court  oonsider  satisfactory?  With 
regard  to  the  requisite  amount  of  evideoee,  the 
point  is,  whether  I  am  satisfied  that  the  deed  hat  btra 
duly  entered  into  and  exeooted,  or  that  the  creditors  didn 
execute  this  deed  ;  and  iff  amaatisfledof  tbeiefacti,! 
may,  if  I  think  fit,  annul  the  b«ikraptey.  Upon  looking 
at  the  evidence  I  am  not  satisfied  that  these  cndHon 
did  sign,  for  it  appears  that  these  two  names  of  Joseph 
Aoworth  and  Samuel  Solomons  are  written  downoi 
the  signattirss  of  tbs  partiea  themselves,  and  the  wit- 
ness hss  ventured  to  swear  that  eight  out  of  fonteen 
creditors  have  signed  the  deed.  I  am  noteatiiSed 
that  they  did  so  sign  it.  Therefore,  upon  the  gmmd 
that  upon  the  evidence  before  me  I  am  not  satisfied 
that  this  deed  has  been  duly  executed,  or  thit  the 
provisions  of  the  Act  of  Parliament  have  been  cosopM 
with,  I  shall  refuse  this  applioation. 

AppUecOion  rejimd. 


Reported  by  Davto  Caio  Macui,  Esq.,  Barrlstoret-Iaw. 

Saturdm/,  Stpt.-19. 
(Before  Mr.  Commissioner  FoKblURIOK.) 
Ae  H.  L.  SioTH  ASD  P.  Smtth,  at  parte  Lloid  ua 

AXOTHBB. 

Deed  of  auigmmait—SecL  192  et  teq.,  B<ainfl<f 

Act  1861— General  order  qf  tke  iind  ifay  UU 

—PartnenUp  dAU—Ajpdmnt  of  debtor— Ahem*. 

of  one  partner. 

A.  and  B.  were  in  partnerMp.    A.  lived  in  XesdM. 

and  B.  in  the  Wet  Indite.     Both  tke  partia  W 

ngned  a  deed  under  teet.  192  of  tke  Baiinr^ 

Actl66l.     A.ttlonehadnadeant^iiniti^'l' 

mih  of  tie  aeeoml  of  tkeir  debte,  at  rtgiand  if 

the  general  order  of  Mag  1862.     The  eignaHini » 

the  deed  were  aUeMed  bf  a  gentleman  in  the  H  <^ 

fndiee,  who  detcribed  himtelf  at  contenmcer  e** 

attorneg,  but  who  wot  nolontka  rolb  of  the  cairtt 

of  England. 

The  rt^ittrar  rented  to  reonos  the  deed  mku  M 

oosMusiiofMr  ordered  him  to  do  eo,  not  Msf  ■* 

oocDnbiios  with  the  rulee  made  wider  the  nem  i^ 

of  May  186i:  ^, 

Held,  thai,  ex  neoeteitate,  the  aiUtation  of  the  i^ 

wot  tuffiaaO,  and,  emder   the  ciremntKmrei,  t** 

affidavit  of  one  partner  alone  was  nfidmL 

The  192nd  section  of  the  Bankruptcy  Act  Iwji 

which  prescribes  the  conditions  opoa  whiah  tr««t«<* 

for  the  benefit  of  creditors  shall  be  valid,  enacts,  b;  the 

5th   condition,  that,   "Together  with  snoh  i-i  " 

instmment  there  shall  bo  delivered  to  tbechief  ngirtnr 

an  affidavit  by  the  debtor  or  some  person  able  to  <i<l>^ 

thereto,  or  a  certificate  by  the  trustee  or  tmsteas,  ih^ 

a  majority  in  number,  repreaenting  three-foorthio 

valu^  of  the  creditors  of  tte  debtor  whose  debts  snow 

to  lOi.  or  upwards  have  in  writing  "•""'^JV, 

approved  of  such  deed  or  instnunent,  and  also  rt>li>C 
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Be  3.  Sbwhx — M'CuL.tAaH  v.  M'Gabky. 


[IBBLARDw 


■tlw  amnuit  in   rain*  of  the  property  and  cndit  of 
tha  debtor  oompriMd  in  nieb  deed." 

Imou  mnii,  on  behalf  of  tha  tnutcea  under 
a  dead  of  awgnment  executed  hj  tbeie  debtors 
for  tha  benefit  of  erediton,  for  an  order  to  dia- 
p«ua  with  a  joint  affldant  b;  the  debtors  Terifgr- 
iag  the  aceonnt  of  th«r  dabta,  aa  required  by  the 
{voeial  order  of  the  2and  Ma/  1862,  on  the  ground 
it  tha  absenea  out  of  the  joiiadiotion  of  the  court 
of  ana  of  the  debtors ;  also  to  farther  dispense 
with  k  separata  affidarit  fiom  eaeh  debtor  aa  to  there 
bamg  DO  aepaiate  debts  due  by  either  of  the  said  debtors, 
aad  that  the  deed  should  be  registered  aa  to  tha  execu- 
tJOQ  by  sue  debtor  being  attested  bj  a  practisiDg  soli- 
«itsr  is  the  island  of  Trinidad,  in  the  West  Indies,  and 
oat  npon  the  English  roll. 

Tha  facU  were  these : — The  debtors  H.  L.  Smith  and 
P.  Smith  were  brothen,  who  traded  aa  mercbanta  in 
tte  city  of  London,  the  business  of  which  was  con- 
flicted by  the  debtor  U.'L.  Smith,  and  also  in  the  town  of 
.Port  of  Spain,  in  the  island  of  Trinidad,  in  the  West 
Indiea,  the  business  of  which  was  conducted  by  P. 
-Smitb,  the  other  debtor.  The  debtor  H.  JU  Smith 
viatad  Trinidad  in  the  month  of  February  last,  and  r»- 
Bained  there  until  the  month  of  May  following,  upon 
the  boaiiiass  of  his  firm,  and  daring  that  time  he  fi»- 
-mantly  and  carefully  inspected  the  psrtnersbip  boolcs, 
aod  from  such  inspection  and  information  which  he 
Jieeirad  from  hia  copartner  be  learnt  the  liabilities  of 
tlia  Trinidad  house,  and  was  in  a  position  to  verify  tfao 
fMrtaatahip  account  required  by  the  general  order  of 
^ht  S3od  May  1862,  on  behalf  of  himself  and  co-debtor. 
'Hi.  H.  L.  Smith  depoead  that  Mr.  P.  Smith  had  no 
aepante  debta  which  respectirely  amounted  to  KM.  or 
upwards,  and  that  Francis  Damian  waa  a  duly  practising 
solicitor  in  the  ialand  of  Trinidad,  in  the  West  Indies. 

The  learned  counsel  submitted  that  the  I92Dd  sec- 
tioa  of  the  Banicroptcy  Act  1861  pointed  ont  what 
aboold  be.  required  before  a  deed  could  be  registered, 
and  that  the  general  order  of  the  22nd  May  1862 
■maa  somethiog  additional,  which  eonld  not  be  in- 
aiatad  upon.  He  did  not,  howerer,  intend  to  stand 
hj  that  objection,  as  there  was  a  case  of  Rt  S/mngate, 
decided  by  Mr.  Commissioner  Holroyd  on  the  lOtb  Dec. 
laat,  where,  on  account  of  the  debtor's  indisposition, 
(bat  learned  commissioner  ordered  tlie  chief  registrar  to 
ba  at  liber^  to  register  the  deed,  npon  the  acootut 
beiog  Terified  by  the  affldavit  of  the  debtor's  attorney 
•ad  bis  cle^i  as  appeared  by  their  affidarit,  and  that 
the  preaent  waa  a  much  stronger  case,  riz.  one  partner, 
vbo  Jmaw  all  the  drenmstances  of  the  case,  to  rerify 
tha  aeooaot  on  behalf  of  himaelf  and  co-partner, 
and  ha  read,  in  support  of  his  application,  an  affidavit 
by  the  debtor  Mr.  H.  L.  Smith.  With  respect  to  separate 
debts,  ha  submitted  that  all  the  order  reqnired  was 
a  jnat  and  faithful  account ;  and  snrely,  the  affidavit  of 
asM  debtor  aa  to  there  being  no  separate  debts,  to  the 
beat  of  bis  knowledge  and  belief,  which  respectively 
amount  to  lOi  or  upwards,  dne  utlier  by  himself  or  his 
co-debtor,  waa  snfficient,  and  he  read  an  affidavit  made 
by  the  debtor  Mr.  U.  L.  Smith  to  this  effect.  As  to 
tba  exeeation  by  one  debtor,  residing  out  of  the  jnris- 
fietion  of  this  ooort,  being  attested  by  a  solicitor  not 
npoa  the  Engliah  roll,  it  was,  he  apprehended,  a  oom- 
^aaca  with  tha  Act  of  Parliament,  aa  it  waa  totally 
impnsaible  to  have  solicitors  npon  the  Engliah  roll  in  all 
parta  of  the  world. 

Mr.  Comm'ttaioner  Foxbuuiquk  made  the  following 
order: — Upon  hearing  Mr.  Lucas,  counsel  for  the 
trastsss,  and  upon  reading  the  two  several  affidavita 
wf  Hamal  Lewia  Smith,  both  sworn  this  18th  Sept. 
I8<3,  and  the  account  therein  referred  to,  I  do  order 
that  the  chief,  ngistrar  be  at  liberty  to  register  the 
■aid  deed  npon  the  veritication  thereof  by  the  said 
Hamal  Lewia  Smith  as  appearing  by  his  said  affidavita, 
'•nd  without  requiring  the  account  of  the  debts  to  be 


veri6ed  by  the  oath  of  tbe  above-named  Philip  Smith, 
and  that  tbe  registrar  also  be'at  liberty  to  receive  tha 
affidavit  of  the  said  Hamel  Lewis  Smith  as  to  thai* 
being  no  separate  debta  due  by  either  of  tha  said 
debtors,  and  that  the  deed  may  be  received  as  attested 
by  Francis  Damian,  of  Trinidad. 

Solicitors,  B.  and  F.  Chuter,  Newington  Bntts. 

Tuudag,  Oct  13. 
(Before  Mr.  Commissioner  Goin.BnBV.) 
R»3.  Sbweu. 
Prtparatitm  of  aeeounU — Povxr  to  grant  auiitttHee 
to  ianknqit  to  makt  out  a  ttatemmt  wider  fteial 
eiramutmett—Sea.  143  qf  Bankruptcy  Act  1861. 
When  creditors  have  refuted  an  aUmponce  to  the 
bantrx^t,  and  there  are  complicated  aceounU,  li« 
court  vill  nominate  an  ocoowitaflf  to  auitt  tha 
official  attignee  and  the  bankrupt  in  theprtpani- 
tion  of  the  itatemeiU  of  aceoantt,  at  the  expente  of 
the  estate. 

BagUg  applied  on  behalf  -of  the  banlcmpt  for  tha 
appointment  of  an  aeoountant  to  assist  in  tbe  prepa- 
ration of  the  accounts. 

Barwg  liMatar,  for  the  assignee,  concurred  in  tha 
application. 

At  the  first  meeting  of  creditors  there  had  been  a 
resolntion  to  appoint  a  manager,  but  no  allowance  had 
been  granted  to  the  bankrupt.  There  were  complicated 
accounts,  and  counsel  submitted  that  it  was  only  rea- 
sonable under  these  cironmstancea  that  the  bankrupt 
should  have  aanatanoe. 

Mr.  Commissioner  Ooin.BUBH  referred  to  sect.  143 
of  the  B.  A.  1861,  which  provides  that,  if  it  shall  in 
any  case  appear  to  the  court  that  there  are  spedal 
circumstances  rendering  it  necessary  that  the  bankrupt 
should  be  assisted  in  the  preparation  of  hia  statement 
of  accounts  by  some  penon  other  than  the  official 
assignee,  the  court  may  nominute  some  such  person  to 
assist  the  bankrupt  in  that  behalf,  and  may  allow  t» 
such  person,  out  of  the  bankrupt's  estate,  such  remn- 
neration  aa  to  the  court,  upon  tbe  taxation  of  socfa 
person's  bill  of  costs,  shall  seem  jnst.  He  had  alwaya 
lield  that,  where  there  were  complicated  accounts,  and 
cieditora  bad  refused  the  bankrupt  any  allowance,  that 
latter  fact  waa  alwaya  a  feature  to  be  taken  into  con- 
sideration on  applicatioos  of  tbia  natture.  Under  the  cir- 
cumstances, he  should  bold  thst  there  were  special  circum- 
stances rendering  it  necessary  that  the  bankmpt  should 
be  assisted  by  an  accountant;  therefore  the  assignee  and 
the  bankrupt  would  agree  and  name  an  accountant, 
and  if  they  could  not  agree  he  ifould  name  one. 

[iVote.— In  Re  Woodbridge  (Oct.  8,  1868),  a 
similar  appIioaUon  was  made  for  the  noHiination  of  aa 
scconntant  to  assist  in  tha  preparation  of  additional 
aeconnts.  There  were  defleieuciea  to  be  aocoonted  for 
to  the  amount  of  3S002.,  and  although  the  banknipt 
bad  brought  a  sum  of  20002.  into  court,  no  allowance 
had  been  granted  to  him  by  the  creditors.  Mr.  Com- 
missioner  Gonlbom  deprecated  the  conduct  of  oreditora 
in  giving  no  alktwanoe  to  the  bankrupt,  and  nominated 
an  'aeoountant  for  the  purpose  of  aiding  in  the  pre- 
paration of  the  aoeonnta.] 

Jrelanli.  («) 

— — ♦ — —    

OOtntT  OF  EXCHEQTnSB. 

Beportd  by  OLnxa  J.  Bubkb,  lilaq.,  Dan1stor-at-Law. 

H'Cut.i.AOR  V.  M'Garbt. 
Case  stated  by  the  justices — Wights  and  Measuret 

Act,  25  #  26    Viet.  c.  16— Practice— Bight  to 

begin — (h^er  ofcounseTs  address. 
W.  M.  purchased  a  gieen  weight  of  jlaxfrom  it.  C. 


(a)  From  tha  IrUk  Jurist  by  permiaalon. 
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M'CULLAOU   V.  M'Gabbt. 


til 


Jbr  14L  17*.  6d.,  and  oalg  paid   therefor  a  nm 
oy  14/.  14«.  6d.,  being  three  MtUage  Uu  than  he 
oyght  to  have  paid  for  Mune,  and  having  declined 
to   pag  the  md  Mm    o/  14L  lis,   6d^  he    inu 
Mummoned  to  appear  b^ore  thejiutices  of  the  peace 
of  the  B.  Pettg  Settiont  District,  under  the  25  t^  26 
Vict.  c.  75  \Weightt   and  Meaturet  Amendment 
Aa).     The  jiuticei  of  taid  ditlriet,  having  heard 
the  oon^lttint,  fined  $aid  W.  H.  ten  ehiUinge  and 
cottt  R,  to  is  paid  vithin  oaf  fortnight.    From 
thii  lenttnce  an  appeal  in  the  ihape  of  a    case 
stated  vxu  brought  I 
Beld,  that  the  eonviction  <^  Juilicei  mat  wrong,  inat- 
much  a*  the  Act  viae  convertant  vnth  toeighle  and 
nMoniru  alone,  and  not  with  th»  prieee  of  the 
articles  purchased  : 
Seld,  also,  that  in  the  argmnmUs  of  easts  stated  for 
tie  opinion  of  the  oourt  bg  the  justices,  the  junior 
counsel  for  the  app,  opens  the  argummU. 
Cue  for  the  opinioa  of  the  oonrt  trom  the  justioes  of 
til*  Balljrl»y  peUj   teenona  diitriet,  co.  Monagban, 
lUted,  *'  tb«t  at  a  petty  seaeion  held  in  and  for  the 
petty  latnon  district  for  Ballybay,  in  the  ooaaty  of 
Moaaghan,  on  Monday  the  ISlb  Feb.  1863,  before  the 
nnderaigned  jiutices  of  the  peace  acting  in  and  for  the 
aaid  connty  of  Honagban,  one  William  Hagany,  the 
deft.,  waa  snmmoned  befoie  Oi,  charged  in  and  by  a 
certain  complaint,  namely,  that  the  aaid  deik.,  hariog 
contracted  with  complainant  for  the  porchaae  of  a 
quantity  of  flax  by  weight,  and  the  tme  weight  of  aud 
flax  baring  been  ascertained  poraoant  to  the  Weights 
and  Measures  (Ireland)  Amendment  Act  1S6S,  and 
.aaid  quantity  ao  aaoartained  having  been  delivered  by 
the  complainant  to  the  deft,  aa  sih£  purchaser,  be,  the 
aud  deft.,  under  a  certain  pretext,  claimed  and  made  a 
deduction  or  allowance  from  said  weight,  same  not 
being  for  the  weight  of  any  aaok,  bag,  cask,  firkin,  or 
other  covering  of  said  flax,  and  deft,  paid  said  com- 
plainant, James  M'Cnllagb,  short,  whereby  the  aaid 
deft,  baa  incurred  a  penalty  of  5/.,  on  the  17th  day 
of  Jan.   1863,   at    Ballybay,  in  aaid  connty  of  Mo- 
naghan,  and  the  aaid  parties  reapectively  being  then 
present   with   their    respeotiTa    atromeya,    the   said 
complaint  waa  dnly  heard  before  na,  and  upon  snob 
hearing  an  order  waa  made   to  the  following  effect, 
Ti&,  deft,  to   p^  a  fine  of   Ite  and  ooaU  IL,  to 
be  paid  by  deft,  within  one  fortnight    It  appeared  in 
aridence  that    William    Magany    bad   pnrohaaed    a 
qoantily  of  flax  at  8*.  6A  per  atona  from  M'Cnllagb, 
the  complainant;  that  Ma^ny,  when  paying  for  the 
flax,  paid  14L  Us.  6d.  inatead  of  142.  I7s.  6d.,  being 
a  anm  less  than  the  siun  he  ongbt  to   have  paid  by 
three  shillings,  and  that  the  deft,  declined  to  pay  the 
foil  sum  on  the  ground  that  same  was  due  for  what 
-waa  called  storage,  which  waa  an  old  custom  in  that 
part  of  the  country,  though  in  point  of  fact  there  waa 
no  storage  at  all  to  claim  allowance  for." 

/Wuer  waa  prooaeding  to  open  the  argument  for 
the  app.,  when 

Dome,  Q.C.  interposed,  and  churned  the  right  to 
begin  on  behalf  of  the  reep.,  insisting'  that  such  waa 
the  practice  in  the  Q.  B.  and  Ex.  in  England, 
although  it  is  different  in  the  C.  P.  in  that  country. 

f\rtutr  cited  Rex  t.  Brophg,  9  I.  C.  L.,  App.  xi., 
in  which  the  rule  ia  laid  down  by  the  Q.  B.  in 
Ireland,  "  that  in  the  argnment  of  cases  suted  for  the 
opinion  of  the  oomt  by  justices  of  the  peace  under  the 
SO  &  21  Vict.  0.  43,  a.  2,  connsel  addreae  the 
oomt  in  tbe  aame  order  as  in  law  arguments.  There 
the  junior  connsel  for  tbe  app.  opens  tbe  argnment ; 
then  the  junior  on  the  other  aide  opens  the  resp.'s 
case,  and  is  fallowed  by  his  senior.  The  senior 
ooonael  for  tbe  app.  lepliea  upon  tbe  whole  case." 
[PlooT,  C.  B.  aaid  that  the  oonrt  would  follow  the 
oile  laid  down  by  the  Q.  B.  in- Ireland.] 
Drasir  for   tha   app. — Tbe   oouTiction   by   the 


nugistrates  waa  bad,  inasmuch  aa  the  offence  eharged 
by  tbe  summoas  was  that  of  making  a  dadootasa  ficMB 
the  weight  of  tbe  article  sold  ;  whUat  the  endeoaa  ast 
out  in  the  case  showed  that  tha  deduotioa  waa  not  teas:- 
tbe  weight,  but  from  the  pric*  agreed  to  ba  paid  for 
the  article  soM,  and  that  suoh  deduction  from-the  prie* 
did  not  come  within  the  prorisions  of  tha  13th  aaotioa 
of  the  Weights  and  Measnies  Act,  25  &  S6  Vict.  c.  7%. 
whereby  it  is  enacted  that  erery  artiel*  add  by  waight 
shall,  if  weighed,  be  weighed  in  foil  net  atailiiig. 
beam ;  and  for  the  pnrpoeea  of  evety  oontraat,  bargain, 
SAle,  or  dealing,  tbe  weight  so  aaoartained  ahall  b* 
deemed  the  true  weight  of  the  article,  and  no  dadD»- 
tivn  or  allowance  for  trat  or  beamaga,  or  any  otbtr 
aeeount,  or  under  any  other  name  ahalsniTer,  th*- 
weight  of  any  aack,  bag,  cask,  fiildn,  or  other  earctin^ 
in  which  snch  article  may  ba  alooa  exerted,  ahall  b* 
claimed  or  made  by  any  pwohaaer  oo  any  pcttasfc 
whaterer,  under  a  penalty  of  not  exoeading  sL ;  anA 
the  preamble  to  part  aeoond  of  tha  atatate  redtaa  tfas^ 
it  is  expedient  to  abolish  all  local  denomtaatiaa  of 
weights,  and  so  prohibit  improper  dednctiooa  in  weigh- 
ing,  and  otherwise  to  regulate  the  mode  of  wai|^bias 
artielea  aold:  be  it  therefore  enacted,  jn.  No  pf»> 
vision  is  made  by  this  statute  aa  to  the  paying  or 
deduction  of  paymenta,  but  ia  narely  oograraant  witb 
nndors  selUng  by  falaa  weigbta,  wbila  tha  jnatieea  deal 
with  the  Tondee  paying  from  and  dednctmg  from  aoch 
payment.  Thia  ia  a  penal  atatuta,  and  moat  b* 
construed  liberally. 

MacUahon  (with  whom  was  Damoe,  Q.C.)b — Tfaia 
case,  if  it  be  not  within  the  letter,  ia  witUn  the  apiiit 
of  tbe  statute,  and  every  statute  ought  to  ba  expoaadaA 
according  to  the  intent  of  ita  maketa:  (4  Inat. 
330 ;  Plowden,  497  a.)  Tha  mischief  to  ba  tonaataj 
by  tbe  sutnte  must  be  considered:  (Co.  Lit  S4&) 
Tbe  Weights  and  Measures  Act  was  paaaed  for  tb« 
purpose  of  protecting  both  bnyen  and  aellera.  Ia  th« 
conatruction  of  statutes  the  enda  contemplated  an  %» 
be  considered :  (Comvn's  Dig.,  tit.  "Parliament,"  3I9.> 
And  in  Vere  v.  iSnaipma,  Uardres,  208,  13  Car.  2,  it 
is  sud  that  wbai  is  within  the  intention  of  an  Ket, 
though  not  comprehended  within  tbe  expnaa  worda  of 
it,  is  equivalent  to  what  is  within  the  expresa  words,, 
and  as  strong ;  and  aa  to  penal  atatotea,  equity  makaa 
no  difference  between  a  pimal  statute  and  all  otbeia : 
{Begdin's  case,  3  Bep.  3 ;  Hardrea  206-8.)  In  tb* 
case  of  Bgwaler  r.  Brandling,  7  B.  &  C.  660,  Lord 
Tenterden  says,  in  construing  Acta  of  Paiiiameat  wo 
are  to  look  not  alone  at  tbe  preamblea,  or  at  any  par- 
ticular clause,  but,  if  we  find  any  particoUr  expraasioa 
not  so  large  and  extensive  in  ita  import  aa  thoiM  Deed 
in  other  parte  of  the  Act,  and  if  upon  a  view  of  tha 
whole  we  can  collect  from  the  more  large  and  axtaiMTa 
expreesions  used  in  other  parte  tbe  real  intention  of  th* 
Legislature,  it  is  our  duty  to  give  effeot  to  tha  larger 
expression,  notwithstanding  the  phrase  of  laea  extanoi** 
import  in  the  preamble,  or  any  particular  clanae. 

PiooT,  C.  B.  (reads  the  preamble  of  tbe  atatnteSS 
&  96  Vict  c.  76,  port  2nd,  and  also  the  ISth  aeotion 
of  said  2nd  pan).— It  is  perfectly  pUio  that  th* 
whole  soope  and  tenor  of  the  Act  are  oonveraant  witb 
the  proper  asoertsinment  of  the  weight  of  the  articia 
sold,  and  with  nothing  else.  The  Act  containa  ampla 
provision  for  protecting  tbe  bnyer  from  any  dadoetiaii 
in  weighing  tbe  article  sold  by  the  seller  aa  ta  weigbta 
and  measutfa,  and  deals  witb  the  manner  that  w^ht 
ia  to  ba  accurately  aaoartained;  but  it  laavas  bath 
buyer  and  aeller  perfectly  free  to  oontract,  or  to  make 
any  dednction  whatever  that  might  eait  them  in  tha 
price  of  tbe  article  aold ;  the  conviction,  tberaforc,  ef 
the  magistrates  cannot  be  anstained. 

Conviction 'Of  the  magistrates  quashed  auuurdinjflf. 
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IscukKD.]    In  the  Goods  of  JoKs  Undlkt — Howard  p.  Cbaffeb.  Uowabd  v.  Robihsoh.  [V.C.  K. 


C0X7BT  OF  FSOBATS. 

Seportcd  bj  W.  B.  itaixa,  E>q.,  LL.D.,  BarrUter4t-Law 

la  the  Goods  of  Jobs  Lindlbt,  decetsed,  intestate 

Survivorship — Pretwnption, 

When  tie  father  of  the  deceated  had  not  been  heard 

of  for  tvaitji-tix  yean,  and  oat  belietd  to  be  long 

simee  dead,  and  the  deetated  died  recently,  the  Court 

aOowed  admuaetration  to  the  eon't  good*  to  iitue 

without  esOraeting  a  grant  to  the  father. 

Imee  nored,  on  behalf  of  Maria  Banfield,  the  sister 

■of  tb*  deosaaed,  for  a  grant  of  letters  of  administration 

«C  tb*  pods  of  the  deceased,  witboot  first  talcing  ont 

■m  grant  to  the  goods  of  his  father.     It  appeared  b]r 

tb»  affidarit  that  Geoiige  Lindlej,  the  father,  had  emi- 

^lated  to  Amariea  twentj-six  years  ago,  haring  left  his 

wif«  and  the  deceased,  their  only  child,  behind  him. 

H«  arrired  at  New  York,  and  went  thence  to  Florida, 

ivlMiies  he  oormponded  with  his  wife  regnlarly  for  six 

ytmn ;  bnt  then  his  letters  ceased,  and  though  several 

w«i«  written  by  his  wife,  she  got  no  answer,  and  he 

sever  was  heard  of  since.     His  last  letter  complained 

«f  his  bad  health,  the  reaalt  of  yellow  fever  and  azne. 

Tbe  deceased  John  Lindley  was  by  trade  a  compositor, 

and  when  he  was  thirty-two  yeare  of  age,  he  also  went 

to  America,  chiefly  to  search  after  his  father.     He  re- 

nuosed  there  nx  yean  and  then  retnmed  to  Dublin, 

witfaoat  having  fonnd  any  trace  of  his  father.    The 

'deceased  John  Lindley  di^  on  the  26th  May  last,  in- 

"tertate,  without  wife  or  child  ;  his  mother  was  dead. 

Ibe  applicant  was  one  of  the  next  of  kin,  and  the 

Miati  were  very  small,  only  bSl,  I9«.  6d.  in  t  savings 

bank.     Jn  the  Ooodt  of  Atldl,  31  L.  J.  38,  Prob.,  a 

aimilar  order  was  made. 

KEAnsoK,  J. — I  will  make  tbe  order.  Yonr  client 
loaj  swear  to  the  best  of  her  belief  that  George 
liadley  died  before  the  deceased. 

Order  aocordingly. 

BOSSBLI.  V.  RoasBLL. 

Jlodon — Adminiitration  bond — Notice. 

A  motiee  of  motion  u  required  for  a  conditional  order 

to  aitign  an  adminietration  bond. 

B.  Beylagh  moved  that  an   administration    bond 

«baald  be  ordered  to  be  aaaigned.    [Kbatimob,  J. — 

Have  yon  given  notice  of  this  motion  ?]    No ;  I  only 

ask  a  conditional  order,  and  ve  have  tbe  consent  of  all 

tbe  Mzl  of  kin. 

By  tbe  Cookt. — In  England  I  rather  think  it  is  the 
practice  to  make  these  orders  behind  the  back  of  the 
•ortliea,  bnt  I  do  not  approve  of  tb«  practice.  I 
.always  require  notice  to  be  given. 

Salwrdmy,  July  4. 
Bosssix  V.  BUSSEU. 
Adaunietralion  bond — Auignment  of. 
Til*  auignment  of  an  adminiitration  bond  reftued, 
where  it  appeared  that  the  l»o  pertons  taught  to  be 
made  liabk  had,  for  payment,  signed  the  bond  ae 
turetiet,  bnt  on  going  before  the  officer,  who  ex- 
plamedthe  Kability  to  them,  they  declined  to  act,  and 
were  refected  by  the  officer ;  but  afteraarde  a  third 
penon  signed  the  tame  bond,  and  adminittration 
hadianed. 

Begtagh  moved  for  an  assignment  of  an  administra- 
tioa  bond. 

T.  Lowrg,  Q.  G.,  for  two  persons  who  had  signed 
tbe  bood. — There  was  really  no  delivery  here  of  the 
bond.  These  persons,  it  appeared  by  affidavit,  were 
■feU  a  eonple  of  pounds  each  to  sign  the  bond,  which 
they  did  not  understand  tbe  effect  or  nature  of,  until 
tbe  oflicer  explained  to  them  the  liability  they  were 
incviiing.    Then  they  decliuedito  act,  aod  in    fact 


they  were  rejected  by  the  officer,  and  never  heard 
more  of  the  matter  natil  recently,  when  they  dis- 
covered that  a  third  person  had  been  got  to  act  as 
sonty,  and  had  signed  tbe  same  bond.  That  was, 
besides,  a  material  alteration  in  the  bond. 

Beytagh  contra. — There  was  no  alteration  at  all  in 
the  bond.  There  was  only  an  additional  surety,  which 
is  for  tbe  advantage  of  the  two  who  signed  first. 

Keatihos,  J. — This  bond— the  original  I  have 
before  me — was  manifestly  prepared  for  only  two 
sureties.  It  is  dated  the  4tb  Aug.  18S8,  when  the 
two  signed.  Tbe  third  signed  on  the  24th  Ang., 
and  his  signstnre  and  that  date  are  in  a  different  ink. 
I  think  a  primA  facie  case  has  been  made  to  satisfy 
me  tbst  I  ought  not  to  make  the  order  asked  for. 
These  persons  were  induced  to  execute  this  bond  as  a 
mere  matter  of  form,  as  if  tbey  were  incurring  no 
liability,  and  then,  when  it  is  explained  to  them  by  the 
officer,  they  were  treated  as  no  longer  liable.  Tbe 
addition  of  the  third  name  to  the  bond  was  evidently 
to  save  the  stamp  on  a  new  bond.  I  therefore  think 
that  this  is  a  fair  ease  to  excuse  these  sureties.  I  make 
no  miaou  the  motion,  and  give  no  costs.      No  mlt. 


iSquits  <Sourt0. 

- — ♦ 

V.  O.  KIin>EBSLET>S  COTTBT. 

Beported  bj  Josbui  Metcutx,  Esq.,  Barrlstemt-Law. 

March  II,  12,  13,  18  and  19.  April  15,  16,  18,  80, 
and  23,  ami  June  12. 
Howard  v.  Okafteb. 
Howard  v.  Robinson. 
Will — Construction — Liability  of  mortgagees — 
Charge  on  realty  in  aid  of  personalty. 
C.  by  hi*  wUt  gave  all  hit  real  ettale  to  met  to  teeure 
tm  annuily  of  1 50/.  to  hit  wife,  and  tubject  thereto 
to  the  use  ofD.  and  E.  for  800  yeart,  in  trutt  to 
raise  money  tuffieieat  for  the  payment  of  ntei  o/" 
Ait  dAl*  emd  legacki  as  hit  personal  estate  should 
be  insufficient  to  satisfy,  and  subject  thereto  to  D. 
and  E.  as  tenants  in  common.  Ue  then  bequeathed 
all  his  residuary  personal  ettale  to  his  turn  tons  E. 
and  F.,  and  appointed  them  his  executors.  The 
executors  paid  all  the  debts,  and  all  tlie  legacie* 
with  the  exception  of  two  of\500L  each,  and  applied 
the  rest  of  the  personalty,  which  was  amply  sufficient 
to  pay  these  legacies,  to  their  own  use.  They  after- 
wards mortgaged  the  real  estate  at  various  periods 
to  different  parties,  representing  that  the  tnutt  of 
the  term  were  tatiified,  and  appropriated  the  money 
to  their  own  uie.  Tha/  afterwards  became  bank- 
rupt, and  a  tuit  wat  instituted  by  the  unpaid  tegaleet 
claiming  payment  out  of  the  real  estate  tn  priori^ 
to  the  mortgageet; 
Beld,  that  the  unpaid  legateet  were  entitled  to  be  paid 
out  of  the  real  estate  andinpriority  to  the  mortgagees, 
thajmuM  at  it  wat  proved  that  the  mortgageet  had 
conttructive  notice  that  the  money  wat  borrowed  for 
a  private  purpote. 

This  was  a  bill  filed  by  John  Howard,  an  infant,  by 
his  next  friend,  raising  the  question  whether  certain 
mortgagees  who  had  advanced  money  on  the  real 
estate  of  his  deceased  grandfather,  at  the  request  of 
the  testator's  executors  and  devisees,  were  aware  at 
the  time  they  did  so  of  the  object  to  which  tlw 
money  was  to  be  applied.  Tbe  testator  Richard 
Chaffer,  by  his  will  dated  the  27th  March,  gave  all  bis 
real,  copyhold  and  leasehold  estates  (except  trust 
estates  and  leaseholds  for  terms  not  exceeding  twenty- 
one  years)  to  uses  to  secure  an  annuity  of  150/.  to 
his  wife  Sarah,  since  deeeiised,  and  subject  thereto  to 
the  use  of  John  Veevers,  since  deceased,  and  the  ssid 
testater's  son  Benjamin  Chaffer,  for  800  years,  upon 
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tnut  in  th«  first  place  to  secure  the  payment  of  tbe 
annuity  of  150/.  given  to  bis  wife,  and  to  secure  a 
nsidenee  for    her  daring  her  life   or  widowhood  as 
therein    mentioned,    and    subject   thereto    upon    this 
further  truat,  that  tbe  said  John  Veevera  and  Benja- 
min Chaffer  and  the  surrivor  of  them  should  bj  sale 
or  mortgage  demiae  the  same,  or  a  competent  part 
thereof,  for  the  whole  or  any  part  of  tbe  said  term, 
or   by  such  other  ways   and    means    as    tbe  said 
John  Veevers  and  Benjamin  Chaffer,  or  tbe  survivor 
of  them,  shonid  think  proper,  levy   and  raise  money 
sufficient  for  tbe  payment  and  satisfaction  of  so  much 
and  such   part  of  the  testator's  just  debts,  funeral, 
testamentary    and   other   expenses,    and   the  several 
I^aeies  or  sums  of  money  thereby  or  by  any   codicil 
ipveo  or  bequeathed  as  his  personal  estate  and  effects 
not  specifically   bequeathed  should  be  insu£Sdent  to 
pay  and  satisfy,  and  should  apply  the  money  to  be  so 
Tonad  in  payment  and  satufaction  of  his  just  debts, 
funeral,  testamentary  and  other  expenses  and  legacies 
Bocraing.      And   tbe   said   testator  thereby  declared 
that   the  receipts   of   tbe   said   trustees   or   trustee 
of  the   said   term   shonid    be    Talid    discharges    to 
porohasers,    mortgagees    and  others,    and    the    will 
oontained  a  proviso  for  the  cesser  of  tbe  said  term  on 
the  satisfaction  of  the  trusts  thereof.    And  the  tes- 
tator bequeathed  the  following  legacies,  namely  :  752. 
to  bis  said  wife,   1500/.  to  his  daughter  Ann,  the  wife 
of  &  Howard,  200/.  to  his  son  William,  and  all  books, 
mops  and  things  used  in  his  profession  to  bis  said  sons 
Thomas  Chaffer  and  Benjamin  Chaffer.    And  the  said 
Jtottator    gars    the  sum  of  1500/.  to  the  said  John 
VeoTefs  and  Benjamin  Chaffer  upon  trust  that  they  and 
the  survivor  of   them    should    invest    the  same  in 
government  or  real  securities,  and  pay  the  dividends 
and  interest  thereof  to  the  toatator's  daughter  Mar- 
garet, the  wiff  of  Robt.  Temple,  since  deceased,  for  her 
life,  for  her  separate  use,  without  power  of  anticipa- 
tion, and  should  after  her  decease  stand  possessud 
thereof  in  trust  for  the  testator's  sons  William,  Thomas 
and  Benjamin  and  his  said  daughter  Ann  Howard,  in 
•qoal  shares.     And   the    said  testator  gave   all    the 
leadue  of  his  personal  estate  and  effects  nnto  his  said 
aons  Thomas  Chaffer  and  Benjamin  Chaffer  in  eqaal 
shares,  as  tenants  in  common,  and  he  appointed  them 
oxeoutors  of  bis  will.    Tbe  testator  by  a  codicil  revoked 
the  legacy  to  Ann  Howard,  and  in  lien  thereof  gave  to 
the   said  John  Veevers   and  Benjamin    Chaffers  tbe 
sum  of  15002.,  which  he  directed  to  be  raised  and  paid 
to  them  upon  truat  to    invest  that  sum   and  stand 
possessed  thereof  upon  certain  trusts  for  the  benefit  of 
John  Howard,  son  of  Ann  Howard,  on   his  attaining 
the  age  of   twenty-one  years,  and  if  be  died  before 
attaining  that  age,  then  for  the  testator's  sons,  Wm. 
Chaffer,  Thos.  Chaffer  end  Benjamin  Chaffer  equally. 

Mr.  Chaffer  died  in  1846,  and  bis  will  was  proved 
by  his  sons  Thomas  and  Benjamin,  leaving  personal 
property  much  more  than  sufiicient  to  pay  his  debts 
and  legacies,  all  of  which  the  executors  paid  with 
tbe  exception  of  tbe  two  legacies  of  1500/.,  given  to  the 
plL  and  Mrs.  Temple.  In  1857  the  pit.  filed  tbe 
Dill  of  Howard  t.  Chqffir,  against  tbe  executors,  to 
compel  payment  of  tbe  legacy,  seeking  to  recover  it 
out  of  the  persona]  estate  only,  and  the  usual  ac- 
counts were  directed,  but  before  snything  further  was 
done  Thos.  Chaffer  and  Benjamin  Chaffer  became 
banknpte  in  April  and  May  respectively,  and  on  the 
Stb  Aug.  the  bill  of  Boaard  v.  Sobinaon  was  filed. 
It  appeared  that  Thos.  Chaffer  end  Benjamin  Chaffer 
had  made  several  mortgages,  but  the  principal  question 
turned  upon  two,  namely,  one  for  1000/.  to  Messrs. 
Bobinson  and  Birtwbistle,  and  another  for  500/.  to  Sir 
James  Yorke  Scarlett.  The  former  was  dated  July  1, 
1853,  and  was  made  between  Benjamin  Chaffer  of  the  first 
pact,  tbe  said  Thos.  Chaffer  and  Benjamin  Chaffer  of 
the  MBond  part,  and  John  Robinson  and  Wm.  Birt 


whistle  of  tbe  third  part,  and  after  reciting  a  mort- 
gage by  the  tesUtor  to  C.  J.  Tennant  for  2000JL,  an4 
reciting  the  will  and  codicil,  and   reciting   that  tbo 
trnsts  of  the  said  term  of  860  years  not  having  beea 
fully   performed,  the  said  Thomas  Cbaffer  and  Ben- 
jamin Chaffer    had    applied    to   John  Bobinson  and 
Wm.  Birtwbistle  to  advance  the  sum  of  1000/^  whidk 
they    had    agreed  to  do  upon  having  the  repayment 
thereof  with  interest  thereon  secured  to  them  by  the 
bond    of    Thos.    Chaffer     and    Benjamin     Chaffer, 
and    by    a  conveyance   by   way  of    mortgage   of  a 
certain     messuage,    lands    and    bereditomeoto   called 
Town-house,     such     said     sum    of     1000/.     to    be 
paid  to  the  said  Benjamin  Chaffer  as  tbe  surriv'mg 
trustee  of  the  same  term,  to   be  by  him  applied  and 
held  upon  tbe  trusto  thereof,  to  which  tbe  said  Thomas 
Chaffer    had    agreed,  and    reciting    that    the    said 
Thomas  Chaffer  and  Benjamin  Chaffer  had  executed  a 
bond  thereinafter  stated ;   it  was  witnessed,  that  ia 
consideration  of  the  snm  of  1000/L  paid  by  tbeHil 
John  Bobinson  and  William    Birtwbistle  to  the  said 
Benjamiu  Chaffer,  as  the  surviving  tnutee  of  tbe  said 
term  of  800  years,  by  tbe  direction  of  the  said  Thomo* 
Cbaffer,  be,  the  said  Benjamin  Chaffer,  in  order  that  tbe 
said  term  of  800  years  created  by  the  said  will  of  Bichard 
Chaffer  deceased  might  merge  and  be  extinguished,  so 
far  as   the  same  affected  the  said  hereditament*  and 
premises,  did  grant,  and  the  said  Thomas  Chaffiar  and 
Benjamin  Chaffer  did  grant  and  convey  tbe  heredits^ 
mente  comprised  in  tbe  said  therein-recited  indenture 
of  mortgage  nnto   and  to  the  use  of  the   ssid  John 
Bobinson  and  William  Birtwbistle,  freed  and  ah^lutely 
discharged  of  and  from  all  the  subsisting  truate  of  the 
said  will   of  Richard  Chaffer,  and  all  charges  thereby 
created  on  the  same  heredltameDto,  bat  subject  never- 
theless to  the  therein-recited  indenture  of  mortgsg^ 
and  subject  also  to  the  proviso  contained  in  the  indea- 
ture,  that  on  payment  of  1000/.  and  interest  by  Ben^ 
jamin  Cbaffer  and  Thomas  Chaffer,  the  estate  sod 
interest   thereby   limited  should  cease  and  be  void. 
The  receipt  was  signed  by  Benjamin  Chaffer  only,  and 
the  money  received  by  him.     Messrs.  Bobinson  and 
Birtwbistle  stated  in  their  answer  that  they  were  not 
aware  this  money  would  be  applied  for  paying  a  private 
debt  of  the  Messrs.  Chaffer. 

The  mortgage-deed  to  Sir  James  Yorke  Scarlett  wm 
dated  7th  July  1855,  whereby,  after  reciting  the  wiU 
and  other  matters,  and  reciting  that  the  debto  of  the 
said  Richard  Cbaffer,  and  all  the  pecuniary  leg«ci» 
bequeathed  by  his  will,  with  the  testamentary  expeoses, 
had  been  duly  paid  by  his  executors  out  of  ths  penopal 
estate,  and  reciting  that  the  trust  legacies  yet  reroaiB- 
ing  unpaid  had  iwMi  raised  or  otherwise  provided  for 
without  the  said  Thos.  sod  Benjamin  Chaffer  resorting 
to  any  mortgage  or  other  disposition  under  the  tnsU 
of  the  said  term  of  the  freehold  hereditaments,  renW 
and  premises  thereinafter  described,  aa  the  said  Tbos. 
Chaffer  and  Benjamin  Chaffer  did  thereby  declare;  « 
was  witnessed,  that  in  consideration  of  the  sum  of  500t 
to  the  said  Thos.  Cbaffer  and  Benjamin  Chaffer,  or  one 
of  them,  by  and  with  the  privity  and  approbation  of  tM 
other  of  them  (tesUfied  by  their  respectively  signing  tbe 
receipt  for  the  same  sum  thereupon  indorsed),  paid  'I 
the  said  Sir  James  Yorke  Scarlett,  the  said  Tlios- 
Cbaffer  and  Benjamin  Chaffer  for  themselves  joiotV 
and  severally  covenanted  for  repayment  of  the  k"* 
sum  and  interest  as  therein  mentioned ;  and  it  ™ 
further  witnessed,  that  for  the  valuable  consider»t^ 
therein  expressed  to  be  paid  as  aforesaid,  and  w 
securing  the  repayment  of  the  said  sum  of  500i,  '" 
said  Benjamin  Chaffer,  as  surviving  trustee  "''■, 
said,  to  the  intent  to  sur.-ender  and  extingnish  wf*^" 
term  of  800  years  created  by  the  will  of  Bichard  CJaSff 
deceased,  and  then  vested  in  thosud  Benjamin  Cli»fl« 
so  far  as  respected  such  of  tbe  bereditsments »»» 
premises  cjmprised  in  or  affected  by  the  said  W» 
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wen  thereintfler  described  and  espreaud  to  be  tberebj 
grutcd  or  assund,  and  at  tbe  request  and  b;  tbe 
dinction  of  tbe  parties  thereto  of  the  firat  part, 
granted,  assigned,  surrendered  and  yielded  op,  and  the 
said  Thomas  Chaffer  and  Benjamin  Chaffer  granted, 
aaaigned.  rsleaied  and  oonSrmed,  aed  the  aaid  Thomas 
ChaiSin-  and  Benjamin  Chaffer,  as  execntors  as  afore- 
add,  remised  and  released  onto  the  said  Sir  James 
Torfcs  Scarlett  oeitain  booses  and  lands  in  Bnmlej, 
freed  and  discharged  from  tlia  said  term  of  800  jears 
•ad  tbe  tmaU  thereof,  and  of  and  from  all  annaities 
and  legades  given  bj  tbe  said  will  and  codicil,  apon 
eertalB  tnsts  for  scouring  tbe  repayment  of  the  said 
•am  of  SOOi.  and  interest.  Both  Thomas  and 
Benjamin  Chaffer  signed  tbe  receipt.  General 
Scarlett  stated  that  he  was  told  that  all  the  debU  were 
paid,  and  the  legacies  dniy  raised  or  provided  for. 
In  Hareh  1856  Thomas  and  Bei^amin  Chaffer  mort- 
pged  six  items  of  propertj,  some  of  which  thej  did 
not  darire  from  th^  father,  for  11,500/.,  subject  to 
pranoos  mortgagee.  Sabeeqoentlf  the;  executed  other 
mortgages,  and  the  question  now  arose  whether  tbe  pit. 
WM  entitled  in  priorilj  to  the  mortgagees. 
Bati/,  Q.C.  and  Km/  appeared  for  the  pita. 
Amdaton,  Q.C.  and  Karilakt  for  the  defts.  Bobinion 
sad  Sitwhistle. 

Ghut,  Q.C,    Batttljettt,    Q.O.,    Otiorne,    Q.C, 
Pile,   Rauhati,    UttU,   3id»eg   Smith,  Eddit  and 
Indft  for  the  Torioos  other  deft*. 
BaHf,  Q.C.  in  reply. 

Tbe  ibUovring  antborilies  were  referred  to  in  the 
eoone  of  the  argument : — 

HmmbU  T.  BmbU,  3  Jar.  K.  8.  696  ; 

Bnatdim  t.  Brandon,  7  De  G.  M.  &  G.  365 ; 

WUmot  T.  JenUiu,  1  Bear.  401 ; 

£c  parU  Chadwin,  3  Sm.  380 ; 

WaUam  v.  Chetk,  2  Sim.  i.  St.  199  ; 

/oiiuon  T.  KemtU,  3  H.  &  K.  624  ; 

Oamd T.  Blimd,  4  M.  &  Cr.  420; 

Baiinoa  ▼.  Lowattr,  17   Beav.  593;    5  De  G. 
U.  ft  O.  635 ; 

Faritt  r.  Pmcock,  1  Phil.  717; 

CarUr  r.  BarnardUton,  I  P.  Wms.  505-18  ; 

Bntdmum  v.  Matartait,  2  Ball  &  B.  49,  54 ; 

Bmuu  ▼.  Sheffuid,  1  De  0.  M.  &  Q.  371 ; 

Parry  t.  Boil,  2  De  0.  &  J.  38  ; 

JoHU  T.  Snith,  1  Hare,  45 ; 

Spacinan  T.  THmbrel,  8  Sim.  253  ; 

Pag*  V.  Adam,  4  Bear.  269 ; 

Ornerod  T.  Bardman,  5  Vea.  723 ; 

PUUippt  T.  Mamingt,  2  M.  &  Cr.  310. 
The  V10E-CHANCEX.LOR,  after  stating  the  facts  of 
Um  esse,  said  that  tbe  first  question  was,  whether,  as 
Wtwten  the  pit.  and  all  the  mortgagees  geoerallj,the  pit 
W  any  charge  at  all  on  tbe  tesUtor's  real  estate  ? 
Secondly,  if  he  had,  then,  as  between  him  and  each 
aortgagee  separately,  whether  his  charge  was  prior  to 
■eh  m«tgagee  ?  With  respect  to  tbe  first  question, 
■t  was  contended  for  the  defts.  that,  even  as  against 
the  Hassn.  Chaffer,  snppusing  they  had  never  mort- 
gaged the  estate,  bad  never  been  bankmpt,  and  were 
still  in  possession  of  the  real  estate,  the  pit.  had  no 
charge  against  them,  because  by  the  will  the  trusts  of 
tbe  tenn  were  to  raise  only  so  much  as  the  testator's 
posonal  estate  was  insuffidenttopay,  and  inasmuch  as  it 
**s  saiBeient  at  the  testator's  death  to  pay  the  whole  and 
Iwre  a  large  surplus,  therefore,  even  as  against  the 
Htasn.  bhaffer,  there  conld  be  no  decree  making 
tin  real  eeuto  liable— in  fact,  no  trust  to  be  satisfied— 
"d  the  term  never  arose  upon  which  any  trust  could 
•e  fastened,  and  the  only  decree  which  conld  be  made 
*<ald  be  a  personal  one  against  tbs  Messrs.  Chaffer,  to 
■^  them  personally  liable,  leaving  the  pit.  to  punue 
■is  remedy  1^  execution  of  the  decree  against  any  real  or 
I'nooal  estate  they  might  happen  to  be  possessed  of.  If 


have  been  of  opinion  that  the  contention  could  not  be 
sustained.     Thomas    Chaffer    and    Benjamin  Chaffer 
were  the  executors  and  residuary  devisees  of  tbe  real 
estate  subject  to  the  term,  and  it  would  be  contrary  to 
every  notion  of  fau:  construction  and  justice  to  allow 
them  to  say  to  a  legatee,  "  True,  the  personal  estate  i* 
now  insufficient  to  pay  the  legateee,  and  it  has  arisen 
by  our  having  spent  and  disposed  of  it,  and  there  is  not 
a  shilling  left «  but  still  it  was  originally  sufficient  at 
tbe  death  of  the  testator,  and  therefore ,  as  there  is  no 
charge  on  the  real  estate,  we  sold  it  free  from  all  th« 
claims  of  the  legatees."     It  was  impossible  to  sustain 
that  plea  in  any  court,  still  less  in  a  court  of  equity.  Th« 
fuestion  was,  what  was  the  teetator's  intentions?    Did 
he  intend  that  if  tbe  personal  estate  at  his  death  was 
sufficient,   but   became    dissipated  by    his   sods,  hit 
legatees  Mrs.  Temple  and  the  pit.  should  not  be  paid. 
He  nowhere  said  so.     He  only  said,  "  At  the  time  of 
my   de«th,^io  muoh  of  my  debts  and  legooiei  as  my 
personal    estate    shall    be    insufficient   to  pay,"  not 
specifying    any    particular    time,    and    there    was 
nothing  in   the  tmsts  or   oooteixt  of    the    will   to 
jnstify  so  narrow  a  oonstmetion.    It  was  contended 
that  it  was  just  as  much  his  intention  to  pay  tbe 
legacies,  and  that  the  two  sons  should  have  the  estate 
subject  to  such  payment.  What  authorities  were  there  ? 
No  case  was  cited  in  support  of  the  deft's  construe- 
tion.    There  wax  a  case,  however,  directly  in  point, 
cited  by  the  plt.'s  counsel,  of  BumbU  v.  BmMe,  and 
it  was  there  held  that  the  legatees  were  entitled  to 
the  benefit  of  the  term  in  priority  to  the  claims  of  tha 
ezecDtois,  even  as  against  the  devisees  and  their  cre- 
ditors.   It  was  impossible  by  any  ingennity  of  argu- 
ment to  maintain  that    there  was  any    distinctioa 
between  that  cose  and  tbe  present.    There  was  tbe 
most  remarkable  similarity  of  drcumstanoes,  the  only 
difference  being  that   it  was  tbe    case  of  execoter* 
instead  of  mortgagees,  and  tbe  legatees  were  threa 
instead  of  two  in  number,  and  Lord  Langdala  decided 
that,  OS   against  the  devisees  of  the  real  estate,  the 
legatee*  hod  a  right,  the  personal  estate  being  insuf- 
ficient,   from    having    been    wasted,    to    have  their 
ehorges  raised  on  the  real  estate.    It  was  suggested 
that  that  cose  could  not  be  considered  an  anthorily, 
because  it  wo*  not  cited  in  the  coses  or  text- books,  or 
to  be  found  in  tbe  registrar's  book ;  but  bis  Honour  bad 
been  furnished  with  the  office  copy  of  tbe  decree,  which 
waa  exactly    the  same    as  it    was  stated  to  be  in 
the  report,  and  it  waa   argued  on  the  same  grounds 
on  this  point  as  were  raiasd  here,  and  after  having 
elaborately  consUered  the  case,  his  Lordship  came  to 
tbe  oonviction   at  which  he  (tbe  V.C.)  would  have 
arrived  had  it  not  been  for  that  authority.   He  had 
therefore  no  hesitation  is  coming  to  the  conclusion, 
that  as  against  tbe  Messrs.  Chaffer  the  pit.  had  a  dear 
equity  to  resort  to  tbe  trusts  of  tbe  term,  and  the  per- 
sonal estate  having  been  exhausted,  the  real  estate  in 
the  hand*  of  the  Ueesrs.  Chaffer  was  liable  to  tbe 
charge    of   tbe  pit.      With    regard    to    the  aecond 
question,  which  was  quite  a  separate  one  as  between 
the  pit.  and  each  separate  mortgagee,  it  might  be  that 
the  pit.  might  have  a  right  over  one,  but  no  right  over 
the  others,  but  before  entering  into  the  separate  case* 
it  might  be  well  to  refer  to  the  general  principles  about 
which  there  wo*  no  controversy.    If  a  person  took  a 
conveyance,  either  by  *ale  or  mortgage,  of  real  estate 
charged  with  legacies  or  scheduled  debts,  be  was  bound 
to  see  that  the  purchase-money  was  duly  applied,  and  it 
was  not  sufficient  for  him  to  pay  tbe  money  simply, 
but   he   most   see  it  applied.     But  if  there    was  a 
charge  of  general  debts  and  legacies,  then  if  be  paid  his 
money  to  the  right  person  he  was  not   boimd  to  see 
to  the  application,   or  whether  tbe  debt*  were  paid 
or  not    He  had  no  means  of  seeing  what  tl^  debts 
were,  and  might  safely  pay  to  the  party  charged  with 


tJicrt  waa  aoauthority  on  this  question  his  Honourwonldl  the  duty  of  raising  and  paying  them ;  but  if  in  that 
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case  the  party  might  safely  pay  his  money,  even  then, 
if  the  money  was  borrowed,  or  he  had  good  reason  to 
suppose  it  was  borrowed,  not  for  the  purpose  of  paying 
the  debts  and  legacies,  but  for  the  private  purposes  of 
the  person  borrowing  or  raising  it,  then  he  mads  him- 
self a  party  to  a  devaitnvU,  and  the  estate  in  his 
hands  was  liable  to  the  debts  and  legades.    In  this 
case  the  debts  and  legacies  were  charged  only    on  the 
tenn    which   became  vested   in  Benjamin  Chaffer  by 
survivorship,  and  not  on  the  reversion  in  fee  devised  to 
Thomas  Chaffer  and  Benjamin  Chaffer.     The  duty  of 
raising  the  money  and  applying  it   was  vested    in 
Benjamin  Chaffer  only,   and  if   he    applied    to  any 
person  to  lend  him  money  on  mortgsge,  that  person 
might  safely  lend    it,  provided   he  had  no  reason  to 
snppoM  it  was  applied  to  other  pnrposes.     If  he  had, 
the  term  in  his  hands  would  still  remain  liable,  but  if 
the  party  lending  the  money  lent  it  to  Thomas  and 
Benjamin  Chaffer  as  devisees  in  fee   for  their  own 
purposes  on  mortgage  of  their  interest,  he  would  have 
got  •  mortgage  of  that  interest,  but  subject  to  the 
trusts    of    the    term    and    payment    of    debts    and 
legacies,  and  would  not  escape  liability    to  creditors 
and  legatees  by  paying  into  the  hands  of  Benjamin 
Chaffer,  and  taking  an  assignment  of  the  term  from 
Thomas    and    Benjamin    Cliaffer,    because    he    had 
reason    to     suspect     that    it    was     borrowed,    not 
for    the    pnrposes    of    the    term,    but    for   their 
own    private    purposes.    Taking    the     mortgages  in 
order  of  date,   the   first  was  to  Robinson  and  Birt- 
whistle,     [His  Honour  referred  to  the  facts.]     The 
letter  of  the  2nd  May  1853  was  most  explicit.    It  was 
an  appUcation  by  the  firm  to  lend  money  to  pay  a 
debt  of  that  firm,  and  all  that  subsequently  took  place 
'   was  only  as  to  valae,  and  other  matters.     The  money, 
when  handed  over,  was  paid  into  the  bank  ;  borrowed 
for  the  purpose  and  so  applied,  and  that  was  not  dis- 
puted ;  and  it  was  clear  that  Robinson  and  Birtwhistle 
took  the  Town-houie  relate,  subject  to  the  equity  in 
favour  of  the  pit.  and  the  unpaid  legacies  to  which  it 
was  liable  in   the  hands  of  Thomas  and  Benjamin 
Chaffer.    The  mortgage  of  July  1853  was  clearly  • 
consequence  and  the  result  of  the  letter  of  the  2nd 
May,  when  Robinson  and  Birtwhistle  were  asked  by 
the  firm  to  lend  the  firm  lOOOt.  to  enable  them  to  dis- 
charge a  debt  due  to   the  bank  for  their  private  pur- 
poses, and  not  to  execute  any  tmst  of  ths  will.     All 
the  res  getta  were  in  consequence  of  the  first  applica- 
tion, and  the  whole  transaction  went  on  uninterruptedly, 
without  even  a  temporary  suspension,  till  its  completion. 
In  their  answer  they  certainly  denied  they  laiea  it, 
and  this  was  trus  in  the  sense  that,  although  they  did 
know  it  in  May,  in  July  they  did  not  know  iL     Bnt, 
assuming  it  to  be  true  in  the  literal  sense,  beyond  all 
doubt  they  had  the  possible  means  of  knowing  and  sup- 
posing that  it  was  intended  to  apply  the  money  for  a 
private  purpose,  and  that  was  inffioient.  Stress  waa  laid 
on  the  terms  of  the  deed  and  payment  to  Benjamin  as 
inrvivuig  trustee;  bnt  it  waa  obvious  that    Holmes, 
haying  no  instruction  from  any  one,  knew,  as  a  lawyer, 
that  unless   the  legacies    and   debts  were   paid,    the 
security  of  the  mortgagees  would  be  subject  to  those 
claims,    and  if  the   money  was  paid  to  Thomas  and 
Benjamin  as  trustees  of  the   term,  to  pay  debts  and 
legacies,  the  mortgagees  would  not  be  responsible,  and 
therefore  he  took  care  to  make  it  appear  on  the  face  of 
the  deed,  that  the  mortgagees  might  be  safe,  forgetting 
that,  notwithstanding  the  general  rule  and  the  olanse  in 
the  will,  they  would  not  be  safe  if  there  was  reason  to 
believe  the  intention  of  the  borrower  was  to  apply  it 
for  a  different  purpose.    Ko  intention  was  expressed  in 
the  deed.    Bolmes  did  not  communicate  his  views  to 
them.    It  was  a  conveyancing  device  (not  using  the 
words  offenmrely)  to  give  the  appearance  of  propriety, 
and  that  it  waa  lent  to  Benjamin  only  as  trustee  of  the 
tenn,  wbetea*  on  the  face  of  it  it  was  lent  to  both,  and 


instead  of  for  the  term,  in  fee,  the  term  being  merged. 
Had    Robinson  and   Birtwhistle  lent    the    1000/.  to 
Benjamin,  as  trustee  of  the  term,  for  the  purpose  of 
executing  the  trusts,  and  the  bond  had  been  given  u 
an  additional  security,  the  transaction  wontd  have  hem 
unobjectionable,  supposing  there  was  no  ground  for 
believing  that  the  money  was  to  be  otherwise  applied. 
The  recital  that  the  trusts  were  performed  arose  from 
the  fact  that  Holmes  had  been,  before  1851,  employed 
about  ths   property  for  the  bank,  and  knew  from  a 
letter  from  Benjamin  Chaffer  that  all  the  debts,  &c> 
had  been  paid,  except  the  two  legacies,  in  which  lie  was 
told  parties  had  a  life-interest.    Ths  tnerger  of  the 
term  was  a  peculiar  feature  in  the  deed :  it  was  an  arti- 
ficial mode  of  carrying  out  the  matter,  and  the  fact 
that  Robinson    snd    Birtwhistle    knew    the    purpose 
for  which  the  money  was  borrowed,  could  not  be  got  rid 
of,  and  therefore  the  money  in  their  bands  was  Uable 
to  the  same  equity  in  favour  of  the  plt^  as  it  wu  in 
the  bands  of  the  Messrs.   Chaffer.    With  regard  to 
General  Scarlett,  his  sUtement  was  that  of  an  homst 
man.     He  made  no  inquiry,  and  the  will  and  codicil 
being  recited  in  his  deed  he  was   affected  with  notice 
of  them,  and  although  it  did  not  appear  for  what  par- 
pose  the  term  waa  merged,  it  was  a  loan  to  a  remain- 
derman on  the  assertion  that  the  trusts  of  the  term 
wero  complied  with  and  the  debts  paid,  which  W"  a 
fact,  and  it  was  sUted   that  the  legacies  were  dalf 
raised  and  provided  for  ;  he  therefore  had  notice  of 
them  and  lent  the  money  at  his  peril.     It  was  unfor- 
tunate that  he  did  not  employ  a  solicitor,     lajokntn 
V.  Ktnnetl,  3  M.  &  N.  624,  the  V.  C.  of  England's  d«- 
eision  was  reversed  by  Lord  Lyndhurst,  and  that  wm 
approved  of  by  Lord  Cottenham   in  Eland  v.  £/<w/, 
4  M.  &  Cr.  420,  which  established  this,  that  when  «n 
estate  was  charged  with  debts  and  legacies,  a  purchswr 
or  mortgagee  was  safe,  notwithstanding  that  all  debis 
bad  not  bwn  paid,  provided  the  fact  of  the  charge  wu 
not  known  to  him  ;  if  it  was,  he  waa  bound  to  see  t» 
the  applicilion  of  the  money.     Sir  Jamea  Scarlett 
was   contented   with   a  vogue  statement     He  lent 
to    both    the    Chaffers,    and    (not    assuming  Hr. 
Helm    to    be    incapable    to    conduct   the    matter) 
he    took    with    notice,    and    sabject    to    the   plt.» 
equity.      With    respect    to  Messrs.    Worrell's  mort- 
gage, it  waa  clear  that  the  1 1,500/.  was  lent  to  both 
the  Messrs.  Chaffer  for  their  own  purposes.    The  con- 
tention  was,  that    although    the  money  was  lent  to 
them,  and  not  to  Benjamin  only,  inasmuch  as  it  «» 
lent  to  Benjamin,  Thomas  joining  with  him,  i'  w 
represented  that    all  the    trusts  of   the    term   were 
satisfisd,  and  there  was  a  merger  of  it  that  WM  ««"- 
cient  to   free  the  mortgsgeea  from  all  liability.    A"* 
Stony  r.   Walth,  18  Beav.  559,  was  cited;  bat  tbrt 
wss  quite  distinguishable  from  the  present  case,  "n* 
the    principle  laid  down   was  therefor*    inspplicsWe. 
The  pit.  was  therefore  entitled  to  priority  over  them, 
but  only  so  far,  of  course,  as  related  to  the  property 
of  the  testator  comprised  in  the  mortgage.    The  «sni« 
observation  applied  to  the  mortgage  to  the  bank,  wi'li 
the  additional  circumstance    that  in  this  case  Messn. 
Alcock  snd  Holmes,  who  were  habitually  solicitors  of 
the  bank,  were  employed,  and  inasmuch  aa  the  Meav*- 
Chaffer  did  not  employ  any  others,  Msssn.  Atetk 
and  Holms*  must  be  considered  as  aotiog  for  thef> 
also.     They  knew  the  circumstances,  having  acted  m 
the  matter  in  1851,  and  that  was   constructive  nol«e 
that  the  legacies  were  not  paid.     With  regard  to  tie 
mortgage   to  Messrs.  Brennand,  the  expression  '  fi» 
from  all  subsisting  trusts,"  used  in  the  deed,  was  a 
most  singular  one,  and  probably  a  slip,  becanss  tie 
whole  deed  was  contrary  to  any  such  eoppodtion. 
Brennand  said  that  he  knew  the  legatees  wen  minors, 
and  the  legades  not  paid,  and  finding  that  BobuuW 
and  Birtwhistle  had  lent  1000/.,  he  took  it  for  grant^ 
that  all  the  tmsU  were  satisfied.    It  also  sppesrt* 
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4)iat  Back  and  Eastwood  were  the  soUciton  acting  in 
thii  matter,  and  therefore  it  »a(  dear  that  Brennand 
took  hia  mortgage  sabject  to  the  prior  charge  in  favour 
«f  the  pit.  The  argament  was,  that  the  estate  had  borne 

Jts  burden,  and  must  not  bear  it  twice.  If  it 
meant  that  the  two  sums  of  1500<.  had  ever  been 

xajaed  ont  of  the  estate,  it  had  not  I'robabljr  what 
was  meant  was,  that  it  was  a  charge  on  the  personal 
estate,  and  that,  altbongb  since  wasted,  it  had  been 

.^originall/)  sofficieot.  If  an  estate  was  left  to  trustees 
on  behalf  of  a  family  liable  to  pay  legacies,  and  the 

■money  was  paid  into  the  hands  of  the  trustees  without 
any  Imowledge  of  an  intention  of  misapplication,  and 

Xti»  trustees  wasted  it,  then  it  had  borne  its  burden, 
and  that  was  the  only  sense  in  which  it  coold  be  con- 
•idered  to  bare  done  so.  Another  argament  was,  that 
the  two  Irgaey  receipts  produced  during  the  argament 
Amounted  to  an  appropriation  of  those  sums,  a  setting 
apart  in  satisfaction  of  the  two   legades.     It  being 

-aecMsary  that  the  executors  sboald  pay  duty  not  only  on 
the  residue,  but  all  legacies,  the  common  printed  form  was 
Kqoired  to  be  filled  up,  and  the  words  being  "  received 

-or  retaioeil  in  trast,"  "  received''  was  straek  oat,  and 

41ia  words  "retained  in  trnst"  were  left.  If 
the  legatee  had  been  paid,  the  receipt  would  have 
been  signed  by  him  as  in  this  case,  "  John  Howard, 
descendant  of  the  child,  &&,"  but  the  receipts  were 

^gned  by  the  executors.  It  was  said  that  Thomas 
Chaffer  signed  as  a  witness;  bat  independently  of  the  fact 
that  a  witness  was  unnecessary,  it  was  clearly  signed  by 
lum  as  exeenlor,  and  therefore  it  was  not  an  appropriit- 
tion  in  the  hands  of  Benjamin  Chaffer  as  trustee  of 
the  term  :  the  two  suggestions  did  not  arise  upon  any 

Jmelum.  There  must  therefore  be  a  declaration  that 
the  pit  and  Mrs.  Temple  and  her  children  were  entitled 
in  priority   according  to  the  relative   values  of    the 

-«atates  mortgaged  and  (he  principal  and  interest  of 

•tbor  legacies,  and  the  costs  must  be  provided  for  by  a 
£nt  charge.  There  most  be  a  decree  for  sale  of  the 
term  to  raise  the  amoimt,  the  mortgages  being  charged 

jro  rata  on  each  property,  with  a  declaration  that 
Thomas  Chaffer  and  Benjamin  Chaffer   were  person- 

■Mj  liable  in  respect  of  the  devnMtattt.  The  costs  of 
tlie  soits  of  the  pit  and  Mrs.  Temple  must  be  added 

'to  their  legacies  and  raised  out  of  the  estate.  The  ezecu- 
tof>  mast  have  their  coats  in  the  usual  way  subject  to 

■the  bankruptcy. 

Solidton):  EUdiJe  and  Byrne;   Scott,  Tuhourdin 

■and  Seott;  Milnt ;  and  Jeget. 


OOTTKT  OF  APPEAI.  VST  CHANCERT. 

Beporteil  by  Tuoius  Bbooksbaxk  and  iiuxa  It.  DAvmeoN, 
Eeqrs.,  BarrlstersHit-Law. 

UarA  2  aad  3. 

(Before  the  (.obds  JirencES.) 

Blake  v.  Pbtbbs. 

Witt—  Gift  m/t«~Exeeutorg  deoat  over — Jtalrictim 

o»  outing  timitr — Wailt—For/tituri. 

:Tk»  tattator   gave  freehold,   eopghold  and  leatehold 

ettatet,  and  pertonal  eetate,  to  hi*  litter  <AtoUuelf, 

nibjeet  to  a  eondilinn  that,  unleu  (A«  made  diipon- 

<KM  thereof  bg  will  or  otherwue,  it  ehoidd  go  to 

J.  IT.  P.,  hie  hare,  executors  and  admiaiitralore ; 

hdi*  the  event  if  hie  death  without  male  ieeue, 

.  Atn  over;  but  he  reetnunedJ.  W.  P. frrnn  felling 

Hmier  on  pain  qffotfeiting  hit  ulate  and  interest. 

The   niter   occupied  the  eetate  for  mang  gtan, 

together  with  other  property  purchaied  by  herie/f,  , 

and  the,  by  her  will,  diepoeed  of  the  uAois,  certain 

fortioni  of  whkh  the  gone  to  Lfor  life,  and  then 

to  the  tame  J.  W.  P.,  Aw  Aetrs,  exeeuton  ttnd 

mdminiiiraton,  but  with   a  like  executory  deoiie 

r,  and  a  like  proh&ition  againit  hit  cutting 

'  r,  and  a  profito  that  he  ihould  keep  the  leate- 


holdi  fully  eitaled  lailh  three  livei.    J.  W.  P.  cut 

timber  largely,  and  committed  other  mute,  and  upon 

hii  death  lailhout  leaving  male  iitue,  the  periont  iit- 

tereeted  under  the  executory  deeiie  over  filed  this 

bill  to  make  hii  eitate  liable  for  the  waite  cotn- 

mitled : 

Held  (agreeing  in  the  dedtion  of  Kindenl^,  V.C.\ 

that,  although,  when  there  vxti  luch  a  desiie  at  in 

the  pretent  ctue,  the  devisee  might  cut  timber  eo 

that   he  did  not    commit  destructive  or  equitable 

waste,  get  that,  in  the  event  of  the  executory  devise 

over    taking    effect,  the  persons   interested   under 

it  would  be  entitled  to  an  account  agrnnst  hit  estate 

for  all    timber   beyond  what    was    required  for 

necessary  repairs,  and  that,  although  the  instrument 

creating  the  di^osition  declared  that  the  breach  of 

the  prohibition  ihould  be  on  pain  of  forfeiture,  stilt 

forfeitwe  was  not  the  onfy  remedy  of  the  executory 

devisees.      Accounts  tind  inquiries  were  therefore 

directed. 

Per  Turner,  L,  J. :    There  is  nothing  repugnant  in 

annexing  such  a  condition  to  an  estate  in  fee  for 

the  benefit  of  an  executory  deviiee,  if  it  be  imneaed 

during  the  life  of  the  first  devisee  mly. 

This  was  an  appeal  by  those  of  the  defts.  in  the 

suit  who  were  interested  in  the  estate  of  John  Weston 

Peters,  deceased,  against  a  decree  of  Kindersley,  V.C, 

under  the  following  circimistances : — 

John  Eason,  of  Bridge  Farm,  Soath  Petherton,  in 
the  county  of  Somerset,  by  his  will  dated  the  I7th 
Jane  1816,  gave  and  devised  to  bis  sister  Elizabeth 
Eason,  his  estate  and  interest  in  certain  messusges 
or  tenements,  lands,  tithes  and  hereditaments,  free- 
hold, copyhold  and  leasehold,  and  all  his  personal 
estate,  to  be  at  her  absolute  disposal,  subject  to  the 
condition  that  in  case  she  should  die  withont 
making  any  disposition  of  such  real  and  personal  estata 
by  deed,  will,  or  otherwise,  he  gave  the  same  to  John 
Westen  Peters  above  mentioned,  hia  heirs,  executors 
and  administrators  ;  but  in  case  he  should  happen  to 
die  without  leaving  male  issue  at  the  time  of  hia 
decease,  or  should  not  occupy  the  farm  called  Bridge 
Farm,  be  gave  the  same  real  and  personal  estate  after  ^ 
his  decease  to  the  persons  to  whom  other  estate 
particularly  mentioned  was  given,  with  a  gift  over ;  pro- 
vided always,  that  the  said  John  Weston  Peters  and 
John  Loncb,  a  person  to  whom  a  prior  estate  was 
given,  should  not  cut  down  or  fell  any  timber  trees  on 
any  of  the  estates,  except  fur  necessary  repairs,  on 
pain  of  forfeiting  their  lespeetive  estates  and  interest 
in  the  premises. 

The  testator  died  soon  after  the  date  of  his  will, 
withont  having  altered  it  in  any  manner,  and  opon 
bis  death  his  sister  Elizabeth  Esson  took  possession  of 
his  real  and  personal  estates,  she  having  during  his 
lifetime  renewed  several  of  the  leases;  the  had  also 
purchased  other  real  estate  as  well  as  leasehold 
property. 

On  the  16th  Oct.  1828  Elizabeth  Eason  made  her 
will,  whereby  she  executed  the  power  oi  dispositioa 
given  her  by  the  will  of  her  brother  John  Eason,  and 
gave  certain  lands  in  the  occupation  of  John  Louch  to 
him  for  Ufe,  upon  a  like  condition  that  he  should 
■ot  cut  or  fell  any  tunber  upon  the  estate,  except  for 
necessary  repaus,  with  renuunder  to  John  Weston 
Peters,  his  heirs,  executors  and  administrators ;  bat 
in  case  he  should  leave  any  son  or  male  issue  living  at 
his  decease,  or  an  eldest  or  only  son,  to  him  or  them 
for  the  whole  estate  and  interest  therein,  with  a 
charge  of  SOOt.  in  favour  of  the  said  John  Louch  upon 
the  farm  called  Bridge  Farm.  But  in  the  event  of 
John  Weston  Peters  dying  withont  leaving  issue  mala 
living  at  bis  decease,  and  of  his  not  occupying  Bridge 
Farm,  or  in  case  he  should  fell  or  eat  down,  or  should 
cause  to  be  filled  or  cut  down,  any  timber  on  the 
property,  or  should  plough  or  break  np  the  said  fyfis\ 
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ar  bendiUmenti,  the  sama  should,  immediatalj  upon 
tile  happening  of  either  of  the  said  oontingenciei,  pass 
to  the  persons  under  the  nitimate  limitations  contained 
in  the  will  of  her  brother,  the  said  John  Eason.  There 
vaa  then  a  proviso  that  the  persons  entitled  to  the 
attate  shoald  keep  up  the  fences,  jcc,  with  a  gift  over 
to  William  Pearce  Jilliard  in  fee,  subject  to  the  like 
asaontoiy  dense  as  in  the  case  of  John  Weston  Peters. 
And  in  the  erent  of  the  said  John  Weston  Peters  dying 
without  issae,  then  the  gift  over  to  him  was  to  be 
abaolntely  Toid ;  and  there  was  a  gift  over  in  faronr  of 
one  —  Hetford,  and  the  same  executory  devise  over 
in  faTOur  of  the  pit.  in  fee,  with  the  same  restriction 
ai  to  —  Metford's  cutting  timber,  proTided  always, 
that  the  said  John  Weston  Peters  should  from  time  to 
time  dnring  his  life  keep  the  leasehold  and  copyhold 
astates  (describing  them)  fully  estated  with  three 
Utss,  subject  to  M  the  liabilities  concerning  the  same. 
The  testatrix  made  eight  codicils  to  her  will,  in  which 
were  contained  similar  limitations  and  conditions  with 
respect  to  the  estates. 

The  testatrix  died  on  the  13th  Jnly  1830,  and  upon 
her  death  John  Weston  Peten  took  possession  of  the 
property,  and  continaed  in  each  possession  until  his 
death,  which  occurred  in  July  18.58,  during  which 
time  be  cut  large  quantities  of  timber  over  and  abore 
what  was  required  for  necessary  repairs  and,  sold  it, 
allowing  the  buildings  to  became  dilapidated ;  and,  as 
was  alleged,  took  away  Tarions  parts  of  such  buildings 
and  appropriated  them  to  his  own  use ;  bat  this  was 
oootradioted.  He  likewise  allowed  certain  of  the  leases 
to  expire  without  eSecting  any  renewal  of  them.  The 
axacutor  of  John  Weston  Peters  was  one  Uriah  Parsons, 
and  he,  soon  after  his  testator's  death,  instituted  a  suit 
af  Panoiu  t.  Fetert  for  the  general  administration  of 
his  eatate,  in  which  aceonnts  and  inquiries  were 
4>reoted,  and  especially  as  to  the  claim  npon  and  the 
liabilities  of  his  estate,  under  which  the  present  pit., 
as  the  person  entitled  next  in  remainder  under  the 
executory  devise,  came  in  and  made  certain  claims  as 
to  the  acts  of  waste  committed  or  suffered  by  John 
Weston  Peters,  and  filed  this  bill  against  Elizabeth 
Peters  his  widow,  to  make  his  estate  liable  for  sncli 
waste,  the  bill  setting  forth  at  length  the  particulars  of 
saoh  alleged  acts.  The  deft,  contended  that  John 
Weston  Peters  took  under  the  will  of  John  Eason,  and 
not  of  Elizabeth  Eason,  and  had  full  power  to  commit 
waste,  being  in  fact  the  owner  of  the  estate,  subject 
only  to  the  exeentory  devise ;  but  the  contention  of  the 
pit.  was,  that  John  Weston  Peters  was  in  fact  only 
tenant  for  life,  and  therefore  liable  for  all  such  acts  as 
a  tenant  for  life  would  be  liable  to,  besides  such  acts 
being  in  direct  contravention  of  the  terms  of  the  wills, 
ander  both  of  which  he  took. 

KIndenley,  V.  C.  (after  referring  to  the  different 
wills  and  stating  that  the  object  of  the  bill  was  to 
make  the  estate  of  John  Weston  Peters  liable  to  the 
amount  of  price  or  value  of  certain  timber  cut  by 
Jiim  upon  the  estate  of  which  he  was  the  owner,  and 
of  which  the  present  pit.  had  become  seised,  and  also 
to  make  it  liable  in  respect  of  other  waste  in  the  pro- 
perty, and  for  the  valne  of  certain  leasehold  premises, 
on  the  ground  that  by  reason  of  the  omission  to  renew 
the  leases,  those  leaseholds  had  been  lost)  said  that  the 
first  question  was,  bow  far  the  gift  by  John  Eason  to  bis 
aister  Elizabeth  Eason,  of  an  absolute  estate  in  fee- 
simple,  followed  by  a  proviso  by  way  of  execntoty 
devise,  was  valid.  Assuming  it  to  be  invalid,  it  was 
invalid  against  her,  because  it  was  an  absolute  estate 
given  to  her  ;  but  if  she  chose  to  adopt  it,  it  waste 
valid  limitation,  and  by  her  will  she  had  adopted  it. 
John  Eason  bad  died  in  1816,  and  after  his  death 
Elisabeth  Eason  took  possession  of  the  property  so 
daviaed,  and  purchased  other  property,  and  she  made 
bcth  estates  subject  to  the  devises  of  her  will.  The 
testatrix  appeared    to  think  that  the  gift  to   John 


Louch  wonld  not  take  effect,  but  that  the  Innitation  ta- 
John  Weston  Peters  wonld,  and  the  result  was,  that, 
adopting  the   validity  of  the  devise  to  John  Weston 
Peters,  she  proceeded  in  effect  to  give  him  the  pro- 
perty in    fee   subject  to  limitations  over  by  way  of 
executory  devise  in  several  events,  and  therefore,  on  tha 
death  of  Elizabeth  Eason  in  Jnly  1830,  John  Weston 
Peters  became  entitled  to  the  estate  in  fee,  subject  to  a 
valid  axecotoiy  devise  over  in  the  event  of  his  not  leav- 
ing issue  male  living  at  his  death ;    and  Elisabeth 
Eason  also  imposed  npon  him  and  others  taking  nnder 
her  will,  but  at    all   events  npon  him,  a  prohibitioa 
against   cutting   and    selling  timber,   except  for  tha 
necessary  purpose  of  repairs,  and  she  also  imposed  upon 
him  from  time  to  time  the  obligation  to  keep  the  l<ass> 
hold  and  copyhold  estates  folly  estatad  with  th  ree  lives,  by 
renewal  of  the  leaaes,  subject  to  the  same  limitations  as  iS' 
the  original  leases,  some  of  which  were  eodesiuticsl. 
The  question  was,  where  an  estate  was  limited  to  A., 
but  to  go  over  in  the  event  of  A.'s  dying  without 
leaving  issue  male  living  at  his  death,  whether  it  was 
competent  for  the  testator,  who  by  his  will  created  the 
estate,  to  impose  on  the  devisee  tha  obligation  not  to- 
cut  timber.     If  there  was  a  gift  of  a  fee-simple  abso- 
lute, there  was  nothing  to  prevent  the  devisee  cutting 
timber,  and  therefore   such  a  prohibition  wonld  be 
simply  void.    On  the  other  hand,  if  an  estate  were- 
devised  to  A.  for  life  timpKeUer,  and  without  siy 
clause  making  him  nnimpeachable  for  waste,  he  most 
be  taken  to  know  that  ha  eonld  not  eat  the  timbw. 
But  in  this  case  it  was  not  a  gift  of  the  fee-simple  in- 
defeasible, because  in  a  given  event  the  estate  wsst» 
go  over  to  some  other  person.     If  he  left  male  issue, 
the  estate  became  at  his  death  absolute ;  if  he  left  no 
such  issue,  it  went  over ;  and  it  might  be  considered 
settled,  that  where  an  estate  in  fee-simple  was  given, 
defeasible  by  an  exeentory  devise  over  in  the  event 
of  the  tenant  dying  without  leaving  issne,  the  law  woali 
not  impose  on  such  tenant  a  prohibition  as  to  cnttisg: 
timber,  provided  he  did  not  go  to  the  extent  of  equitable 
waste ;  but  indep«ndently  of  an  express  direction  in  the 
will  creating   the  eatate,  the  law  interposed  in  snch 
a  case  to  prevent  equitable  waste.     Lord  Eldon  b  ese 
ease,  however,  intimated  an  opinion,  that  in  the  case  of 
such  a  devise  as  the  one  in  question,  a  court  of  equity 
Wouldinterpose  lo  restrain  cutting  timber  at  all,  the  tenant 
being  put  upon  the  same  footing  as  a  tenant  for  life ; 
and  Lord   Hardwicke   expressed    a  somewhat  simllsr 
opinion ;  but  now,  notwithstanding  those  high  aatho- 
rities,  it  was  considered  settled,  that  when  there  wu 
such  a  devise  as  there  was  here,  it  was  competent  fee 
the  devisee  to  cut  timber,  provided  that  in  doing  ao  he 
did  not  commit  destructive  or  equitable  waste.    The 
single  question  now  remaining,  supposing  that  to  be 
the  view  which  the  court  took,  was,  whether  the  testa- 
tor might  not  impose  an  obligation,  and  might  not  ssy, 
"  Although  I  may  give  what  is  not,  technically  spetk- 
ing,  an  interest  for  life,  still,  inasmnch  as  I  mean  that, 
on  a  certain  event  happening,  this  estate  shall  go  overt* 
some  one  else,  I  intend  that  the  timber  shall  be  preserved 
for  the  beneSt  of  the  person  to  whom  the  estate  is  la 
go  over."     Althongh  there  was  no  decisive  eipW'e'' 
npon  the  subject,  there  was  no  reason  why  the  teitster 
might  not  impose    such  an    obligation,   mote  par- 
ticularly as   the  court  wonld  impose  upon  a  tensot, 
although  he  might  be  owner  in  fee-simple,  a  restrie- 
tlon    against  equitable    waste.     It    might    be    said, 
that  such    an  obligation   was  inconsistent  with  the 
nature  of  an  estate  in  fee-simple,  but   not  when  in 
a  given  event  the  party  was  intended  to  be  put  i» 
the  position  of  a  tenant  for  life  only,  and  in  sa<>- 
ther  event  in  the  position  of  a  tenant  in  fee  simple. 
There  was  thereforeno  absolute  repugnance  in  aprovisioa 
of  this  kind  against  cutting  ornamental  timber,  nor 
was  it  inconsistent  with  the  prohibition   against  cnn^ 
mitting  eqniuble  waste.    It  appeared  reasonable  thtt 
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« tcaUtor  shoald  hare  powtr  to  impoae  inoh  a  prohibi- 
Hoa.  John  Westoo  Patera's  estata  mast  therefore  be 
-declared  liable  to  make  good  the  timber  which  had  been 
-cot,  except  For  neceaoary  repairs  oa  the  premises.  His 
Hoooor  directed  inqairies  and  acooants  upon  the 
«nbjeet  of  the  timber,  the  necessary  repairs  done  by  J.  W. 
Peten,  the  alleged  removal  of  portions  of  the  premises, 
and  whether  he  had  kept  the  property  fally  estated. 

The  defts.  interested  in  the  estate  of  John  Weston 
Peters  appealed  from  the  whole  decree,  bat  all  the  qnes- 
<tioas  in  dispate  vere  arranged  excepting  that  upon  the 
liability  of  his  estate  to  make  good  the  valne  of  the  timber. 
GbuM,  Q.  C.  and  Saaijjit  supported  the  decree 
■<xi  behalf  of  the  pits. 

Martiulale  appeared  for  defts.  in  the  same  interest. 
Baify,  Q.  C.  and  Kanlakt  appeared  for  the  defts. 
-appealing. 

The  following  authorities  were  cited  in  the  court  and 
tefiue  theV.  C.:— 

Jtidiardion  y.  Moon.  27  BeaT.  629 ; 
LiBudaimte  t.  Ltaudowne,  1  Hadd.  116; 
VuU  qf  Leeds  v.  Lord  Amhertt,  14  Sim.  357  ; 

s.  c  16  Sim.  431 ;  s.  c.  20  BeaT.  SS9 ; 
CoUipvee  T.  Uanby,  2  Rnss.  238 ; 
Be  Yaldea,  I  De  G.  M.  &  6.  53; 
Kinglkmn  v.  Lee,  15  Sim.  396; 
Bolttut  V.  GoodKM,  8  De  G.M.  &  0.  152 ; 
OmOtperr.  Kfwr,  lb.  167  ; 
BeSkingla/,  3  Mae.  &  6.  221 ; 
BudUttone  t.  Whelpdale,  9  Han,  775 ; 
■Ortfuntde  f.  Kytterieg,  5  Hadd.  369 ; 
Gregg  t.  Coatet,  23  Beav.  33 ; 
JZs  Mone^U  Tnut,  10  W.  R.  399'; 
Bmmelt  r.  CoUeg,  5  Sim.  181 ;  s.  o.  on  appeal,  2 

M.  &  K.  225 ; 
SbatJUdr.  Babergham,  10  Ves.  272 ; 
Jffeadereon  r.  Crete,  29  BeaT.  216 ; 
Tmmer   v.    Wri^,  John.   740;  2  L.  T.  Rep. 
N.  S.  277 ;  s.  c.  on  appeal,  2  De  G.  F.  &  Jon. 
234;  and  2  L.  T.  Rep.  N.  S.  649 ; 
Xichtrde  r.  JUeiarda,  12  L.  J.,  M.  S.,  460,  Ch.; 
■Jonee  t.  Jonet,  5  Hare,  440; 
Wriffit  T.  Wilkin,  3  L.  T.  Rep.  N.  S.  507  ;  s.  c. 

7  Jar.  K.  S.  441 ;  and 
'Wrigit  T.  Atifme,  Lord  St  Leonards  on  Powers 
(8th  edit),  599,  656. 
■Glaae,  Q  C.  was  heard  in  reply. 
Lo(d  Jostioe   KicioHT  Bruce  said  that,  in  his 
-apaioii,  forfeiture  was  not  the  only  remedy  for  the 
faif  h  of  the  eooditioa   which  had  been  committed, 
hot  that  the  executory  deTisees  were  entitled  to  be 
Tepaid  out  of  the  estate  of  the  preceding  tenant  the 
Taios  of  the  timber  cot  down  by  him  beyond  what  he 
wia  eotitled  to  cut  down  under  the  limitations  of  the 
wilL     He  thought  that  the  preoeding  tenant,  although 
be  was  technically  a  tenant  in  fee,  was  as  much  bound 
by  the  expreuion  of  intention  in  the  will  of  the  testa- 
tciz,  a*  if  he  had  beea  merely  a  tenant  for  life  im- 
feaahaUe  of  waste. 

Lord  Justice  Turxrb  was  of  the  same  opinion.  He 
tbougbt  the  forfeiture  for  which  the  will  provided  was 
nothing  more  than  a  security  for  the  performance  of 
the  condition  whiob  it  was  the  duty  of  the  devisee  to 
peifbrm,  even  if  no  sneh>forfeitare  had  been  proTided, 
-and  that  the  giving  an  additional  remedy  (in  the  shape 
et  forfeiture)  did  not  take  away  the  remedy  which 
woold  legally  follow  from  the  condition  per  le.  His 
Lordship  was  farther  of  opinion  that  there  was  nothing 
T^ognant  in  annexing  such  a  condition  to  an  estate  in 
'fee  for  the  benefit  of  an  executory  devisee,  when  the 
-ooo&ton  waa  annexed  only  during  the  life  of  the  first 
<Uvisae. 

SoBciton  for  the  pits.,  Sandjft  and  JiTiiotf. 
Sobeitors   for  the  defts.  appealing,   Wilde,    Rtu, 
'       '     r  and  If  Ofe. 


WediiMibis,  July  22. 

(Before  the  Lobd  Chadcbllob.) 

Re  Alt,  ez  parte  Crowthbb. 

Bankan^ptegAet—ii  #  25  Vict.  e.  134,  t.  153— Con- 

'etruclio»  of  agreement. 

AppHeatum  for  an  award   of  damagee  mder   the 

153rd  leetion  of  tie  Bankruptcy  Act  0/1861. 

This  was  an  appeal  from  an  order  of  Mr.  Commis- 
sioner Goulbum,  to  whom  an  application  had  been 
made  nnder  the  153rd  section  of  the  Bankruptcy 
Act  of  1861  to  award  the  app.  Charles  Crowther 
damages  by  reason  of  the  nondelivery  by  the  bank- 
rupt Thomas  Alt,  a  seed  crusher,  of  certain  bags.  The 
case  turned  upon  the  construction  of  a  contract  made 
between  the  parties.  The  bankrupt  traded  under  th» 
firm  of  Thomas  Alt  and  Son,  and  imported  large 
quantities  of  linseed  from  Calcutta  in  bags,  which, 
when  emptied,  were  called  "gunny  bags"  These, 
were  articles  of  commerce,  sold  by  the  seed  crusher 
separate  from  the  seed,  though  not  nsnally  delivered 
until  the  seed  was  used.  The  following  was  the 
contiact  entered  into  between  Crowther  the  app., 
who  waa  a  merchant  and  sack  mannfaetorer,  and  the 
bankrupt : — 

"  Mr.  Charles  Crowther, 

"Oil  MUls,  Deptford,  Hay  31,  1862. 

"  Sir,  —We  beg  to  inform  yon  that  we  accept  yonr 
offer  of  8^  net  cash  for  all  the  double  Calcutta  gunny 
bags  we  may  have  to  receive  during  the  next  twelve 
months,  say  from  1st  June  1862  to  1st  June  1863, 
taking  them  as  they  may  arrive,  damaged  or  sound, 
of  which  please  take  a  note,  and  band  us  yonr  acknow- 
ledgment of  this. — Sir,  your  obedient  and  humble 
servants,  "  Thomas  Alt  and  Soir." 

Between  the  dates  mentioned  in  this  contract,  and 
before  the  bankruptcy,  the  bankrupt  himself  or  his 
brokers  (Messrs.  Laing  and  Meredew)  received  16,317 
of  such  bags,  of  which  5381  were  delivered  to  Mr, 
Crowther. 

Of  the  remaining  10,936,  about  9000  were  sold  in 
the  market  by  the  brokera  before  the  bankraptcy,  with 
the  seed ;  and  about  1900  had  been  delivered  at  the 
bankrupt's  premises  before  the  bankruptcy,  which  took 
place  on  the  14th  Feb.  1863.  Of  theee  latter  some 
1300  were  empty  and  the  rest  full. 

The  app.  clumed  249/.  1:  3d.  as  the  amount  of 
damages  and  loss  sustained  by  him  by  reason  of  the 
nondelivery  of  the  bags,  the  valne  of  these  articles 
having  riaen  since  the  date  of  the  contract,  and  fallen 
since  the  bankruptcy.  The  section  under  which  the 
learned  commissioner  was  called  upon  to  act  is  as 
follows : — 

"  If  any  bankmpt  shall  at  the  time  of  adjudica- 
tion be  liable  by  reason  of  any  contract  or  promise  to 
a  demand  in  the  nature  of  damages  which  have  not 
been  and  cannot  be  otherwise  liquidated  or  ascertained, 
it  shall  be  lawful  for  the  court  acting  in  prosecution  of 
such  bankruptcy  to  direct  such  damages  to  be  assessed 
by  a  jury  either  before  itself  or  ina  court  of  law,  and 
to  give  all  necessary  directions  for  such  purpose,  sai 
the  amonnt  of  damage  when  assessed  shall  be  proveable 
as  if  a  debt  due  at  the  time  of  the  bankruptcy,  provided 
that,  in  ease  all  necessary  parties  agree,  the  court 
ahall  have  power  to  assess  such  damages  without  the 
intervention  of  a  jaiy  or  a  reference  to  a  court  of  law." 

The  parties  having  agreed  that  the  court  should 
assess  the  damages  without  the  intervention  of  a  jury, 
the  case  came  before  the  commissioner  on  the  S9tb 
June  last,  when  his  Honour  waa  of  opinion  that  the 
words  "we  may  have  to  receive  "  fonnd  in  the  contract 
could  not  mean  that  the  baga,  as  soon  as  they  arrived, 
were  to  be  sold  distinct  from  the  seed.  The  broker 
had  no  power  to  sever  the  bags  from  the  seed ;  and 
under  the  drcnmatances  his  Honour  was  of  opinien 
that  there  was  no  contract  to  deliver  these  partieular 
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Iwgs,  and   he  therefore  disallowed  the    oUim.    The 
preeent  appeal  was  then  bronghU 

Bacon,  Q.  C.  and  BagUy  appeared  for  the  app. 
Sargood  for  the  assignees. 
Bacon  in  replj. 

The  Lord  Chahceixob. — The  bankropt  in  this 
case  is  a  seed  crasher  or  extractor  of  oil,  carrying  on 
bis  bnsiness  in  mills  erected  for  that  purpose.     The 
creditor  appears  to  be  a  dealer  in  bags,  sacks  and 
packages,  and  the  question  toms  entirely  upon  a  con- 
tract in  writing  which  was  entered  into  between  these 
parties.     The  contract  was  dated  in  Hay  1863.     It 
has  been  nrged  that  the  word  "  bag"  in  the  contract 
means  empty  bags;  I  think  it  cannot  be  said  for  a 
moment  that  it  means  full  bags,  therefore  I  must  pat 
a  reasonable  interpretation  npon  the  language,  and  it 
being  assumed   that  the  subject  of  the  contract  was 
empty  bags,  the  contract  will  run  thoa : — "  We  accept 
voor  offer  of  8\d.  net  cash  for  all  the  double  Calcutta 
empty  gunny  bags  we  may  hare  to  receive  during  the 
next  twelve  months."     The  contract  therefore  ia  limited 
to  the  empty  gunny  bags  which  the  bankrupt  "  may 
hare  to  receive."    That  is  not  an  uncommon  expreaaion, 
particokrly  when  oonaecled  with  a  fnture  period  of 
time,  and  the  real  meaning  of  the  idiomatic  expression 
is  this  "  all  we  may  happen  to  receive  daring  the  next 
twelve  months."    The  real  transaction  then  was  this. 
It    appears  that    the  bankrupt  contracted   for    the 
porohase    of    a    large    number    of    bags    of    seed. 
He  being  unable  to  pay  for  them,  they  were  never 
delivered  at  his  premises,  but  remained  in  a  warehouse 
under  the  control  of  bis  brokers,  and  subject  to  the 
payment  of    their    charges.      The    bankrupt    being 
unable  to  pay,  calls  upon  the  brokers  to  sell,  and  the 
brokers  sell  the  seed,  bags  and  all.     The  app.  requires 
the  bankrupt  to  pay  for  these  bags,  in  order  that  they 
may  be  delivered  to  bim,  or  lays  claim  to  damages 
from  the  bankrupt  if  be  does  not  do  this.    He  further 
aays,  that  the  bankrupt  is  under  the  obligation  to 
bring  him  all  the  bags  which  were  on  his  premises 
full  of  seed  at  the  time  of  the  bankruptcy  as  if  he 
had  actually  emptied  them.      I  cannot  put  any  such 
interpretation  npon  the  contract.     It  is  clear  that  the 
parties  contemplated  only  those  bags  which    it  was 
reasonable  to  suppose  would,  and  wliich,  if  the  bank- 
rupt bad  continued,  certainly  would,   bave  become 
empty  bags,  npon   the  bankrupt's  premises,  arising 
from  the  user  of  their  contents  in  the  ordinary  course 
of  the  bankrupt's  bnsiness.     I  think  they  contemplated 
only  snch  bags  as  should  be  emptied  by  the  bankrupt 
in    the    ordinary     course    of     hia    bnsiness.       This 
is   the  reasonable,    and    I    must  consider  was    the 
true,  meaning    ot  the    word    employed.      I   cannot 
explain  this  contract  by  any  ratiooiQ  interpretation, 
ao  aa  to  make  it  apply  to  bags  which  the  bankrupt 
never  possessed  in  the  character  of  empty  bags.     If  he 
had  endeavoured  by   any   stratagem — such  as  taking 
the   bags    and    emptying    them    upon  a  neighbour's 
premises— to  conceal  any  empty  bags,   then  I  might 
have  said   that  snch   empiy  bags  wonld  have  come 
-within  the  meaning  of  the  contract.     But  these  bags 
were  never  emptied;   they  wen  bond  fiit  disposed  of 
by  the  bankrupt,  and  they  do  not  appear  to  me  to 
come  within  either  the  words   or  the  intention  of  the 
contract;    therefore,  my  opinion   is,  that  as  to    the 
1300  bags,  they  clearly  do  come  within  the  meaning 
of  the   contract,  but   that  with  regard  to  the  9000 
wbicii  in  reality  never  became  the  bankrupt's  property 
at  all  (for  the  baukmpt  not  having  paid  for  them  or 
their  contents,  they  are  within   neither  the  letter  nor 
the  spirit  of  the  contract),  that  the  app.  is  not  entitled 
to   prove  in   respect  of  any  damages  for  their  non- 
delivery.    I  am  quite  satisfied,  from  what  I  have  seen 
ti  the  examination,  that  the  assignees  were  led  into 
the  oontentioD  by  the  mistaken  answer  of  the  app.  in 
Ilia  examination,  who  said  at  first  that  be  made  no 


claim  except  as  to  the  9000  baga.     I  shall  therefora 

declare  that  be  is  entitled  in  respect  of  the  ISOO' 

bags,  but  not  in  respect  of  the  others. 
Solicitors  for  the  app.,  BUlger  and  femeidt 
Solicitors  for  the  asaignees,  Lamrtmot,  Phui  ui 

Boj/er, 


V.  O.  XINDEBSKEY'S  COTIBT. 

Keported  by  Joshua  MarcALn  and  J.  Eowiuuia,  law 
BarTi0tet»-at«Law. 

Ja^n,  16  and  iO. 
Route  o.  GftEOOBT. 
Constructive  tnat-^Lachtt — RttaUUm  tf  ML 
A  tulator  begvcathtd  to  B.  and  C.  600{.  omag  to  JUn 
bg  D.,  to  pan  tkt  inltntt  to  hit  dcnghter  far  ir 
life,  remainder  to  htr  diildrtn,  and  appoinud  tim 
hit  executor:     B.,  wAo  was  tie  daaghler't  hnibmdi 
alone  proved  the  mil,  and  having  had  ptamiaif 
trantactione  with  JO.,  the  tatter  rtlakud  tkit  M 
in  $ati$/aetion  of  hit  demand.     Within  one  da)<f 
the  expiration  of  twenty  yean,   the  doubter  mi 
her  children  JUed  a  6iU  to  have  the  money  paid  (a- 
them! 
Bdd,  that  the  daughtor,  by  htr  Uiehee  in  not  toaur 
JUing  the  bill,  had  but  her  right  to  the  imteredjvr 
her  life,  but  that  D.  too*  a  cmmtrwiint  tnatet  fir 
the  children, 

This  bill  waa  filed  by  Sarah  Rolfe  and  her  childm, 
she  being  entitled  under  the  will  of  her  father  to  tOOL 
owing  to  him  by  the  deft.,  and  whidi  he  had  retaund 
on  account  between  him  and  Francia  Bolfe,  the  hsahani 
of  the  pit.,  who  waa  executor  of  the  will,  the  qnestioi* 
being,  whether  Rolfe  acted  in  this  matter  as  executor 
or  in  his  individual  capaiaty,  and  whether  Gregeiy 
knew  of  the  gift  being  specific  to  the  pit.,  or  only  tkit 
Mr.  Rolfe  waa  executor.  The  teatator  William  Beits 
died  in  1843,  and  by  his  will,  dated  the  24th  Hareb 
1842,  after  directing  his  executors  to  pay  his  debts, 
funeral  and  testamentary  expenses,  and  giving  some 
small  legacies,  gave  to  Francis  Rolfe  and  William  Baktr 
all  his  real  estate,  which  he  directed  to  be  sold  and  the 
proceeds  laid  out  at  interest,  and  alao  the  sum  of  SOOu 
in  the  hands  of  Cbarlea  Gregory  and  interest,  in  trust 
to  pay  the  dividends  to  Sarah,  the  wife  of  Fraads 
Rolfe,  testator's  daughter,  for  her  life  for  her  sepsnts 
use,  with  remainder  to  her  huaband  for  life,  with  re- 
mainder to  their  children  equally;  and  in  ease  of  Sank 
Rolfe  dying  in  the  minority  of  the  children,  for  their 
maintenance,  with  a  bequest  of  the  residne  to  Ssrik 
Rolfe  absolutely.  This  will  waa  proved  by  Frssas 
Rolfe  alone,  and  the  bill  alleged  that  Gregory  knew  the 
contents  of  it,  and  particularly  that  the  eOOJLwasgivai 
to  Sarah  Rolfe  for  her  separate  use.  The  bill  wu  not 
filed  until  the  I7th  April  1862,  being  one  dsy  witUa 
the  twenty  yeara  of  the  handing  over  the  note,  but 
Mn.  Rolfe  awore  that  until  1858  she  did  not  know  oi 
the  retention.  A  demurrer  had  been  put  in  to  the  biU 
and  allowed,  with  leave  to  amend,  and  it  now  cane  ce 
as  to  the  bearing. 

Ghate,  Q.a  and  Welford  appeared  for  the  pits. 

Baily,  Q.C.  and  Je»$el  for  the  deft. 

Glaue,  Q.C.  in  reply. 

The  following  caaes  were  cited:— 

Andrea  v.  Wrigley,  4  Bro.  C.  C.  136; 
MeLeod  v.  Drummond,  17  Ves.  ISS  ; 
Billy.  Simpion,  7  Ves.  152 ; 
£^ean«  v.  BoberU,  4  Had.  332 ; 
iralkin*  V.  Cheek,  2  Sim.  &  St.  199,  248 ; 
Wilton  V.  Moore,  1  U.  &  K.  127,  348; 
Cubbridge  v.  Boatioright,  1  Buss.  549. 
The  Vici-Chakcellor,  after  referring  to  the  fset» 
of  the  eaae,  aaid,  it  was  clear  on  the  accounts,  that  ss 
to  the  200/.  paid  by  the  two  cheques,  wbi^  «*•* 
question  of  fact,  the  whole  transaction  was  on  tbar 
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ytiTata   BCOooDt,    and  had   nothiog  to  do   with  the 

vzceotonhip  or  th«   testator's  ealato,  ■■  it  appeared 

that  the  600/1  wa*  dealt  with  quite  ia  a  different  wa;, 

and  Bolfe  wai  paid  not  as  ezecator  bat  in  his  private 

edacity,  and  in  a  waj  ottarly  oneoDnected  with  the 

tcMatoi's  estate,  and  Gregory  was  released  from  the 

debt,  althoogh,  for  some  reason  which  did  not  appear, 

the  rate  of  interest  was  changed  from   20{.  to  \0L  per 

cent.,  probably  to  benefit  Rolfe,  the  interest  being  so 

iligli,  as  bad  evidently  been  done  in  a  previons  part  of 

iM  aeooont    It  not  being  disputed,  tbetefore,  as  to 

fart  of  the  SOOi.,  that  it  was  brought  into  the  private 

^oeoant,  there  was  no  donbt  on  the  faoe  of  the  account 

tbat  it  was  also  the  case  as  to  the  remainder.     Althongh 

ao  money  of  the  testator  in  the  hands  of  the  execDtor 

passed   fiom    him   into  the  bands  of  Gregory,  the 

-€O0i.    of    the   testator's    money   dne   to    his    estate 

was  DOC  allowed  to,  but  i«tained  by,  Gregory,  which 

'Was    the   same  thing  as   a   payment    to    him   on 

4h»  airaogement  between  him  and  Rolfe,  which  was 

•  breach  of  tnut,  and  known  to  be  so,  by  Gregory.    It 

wa  eoDtended  that  this  mode  of  dealing  left  the  parties 

where  they  were  and  that  therefor*  Gregory  remained 

«  iiiDpla  contract  debtor  to  the  estate  and  the  debt 

'Voold  b«  barred  in  six  years.    That  was  not  the  law ; 

it  was  qnito  different :  it  waa  this  :  If  a  party  con- 

«Bn«d  with  an  execotor  or  tmstee  (here  an  ezecntor) 

in  that  which  on  the  psrt    of   the  execntor  was  a 

fcrsacb  of  trust,  and  by  that  act  the  party  so  concnr- 

-zing  either  actnally  reeeiTed  de  mom  into  his  bands  a 

yart  of  tfao  testator's  estate,  or  baring  it  in  his  hinds, 

was  allowed  to  retain  it  by  the  executor,  he  put  himself 

«Dder  a  liability  as  a  trustee  for  the  persons  to  whom 

it  was  given  by  the  will  cither  specifically  or  generally. 

It  was  atated  by  Gregory  in  his  answer  that  be  did  not 

..know  that  the  600/.  was  specifically  beqneathed  to  Mrs. 

Bolfe  and  her  childron,  bat  he  knew  that  Rolfe  wss 

the  ezecntor,  and  that  the  600/.  was  due  to  the  exe- 

«ator  aa  execntor,  and  not  in  his  individual  character. 

It  mad*  no  difference  if  it  was  not  a  specifio  gift,  but 

■mij  part  of  the  general  assets,  and  legatees  nnpaid 

mold  be  entitled  to  oome  and  say  that  Gregory  had  so 

-dealt  with  it  that  be  had  participated  in  the  breach  of 

4nist  and  been  allowed  to  retain  the  600/1  as   his  own 

and  was  a  trustee  for  them.    That  was  determined 

in    th*    case   of    WiUon   v.   Moore,   by    Sir    John 

Xeaeh.      It  made  no  difference    whether  the    600L 

■waa  paid    by    Rolfe   to    Gregoiy,    or    retained    by 

kim — it   was  assets   of   the  testator  in    bis  hands. 

It  toned   out  that  this  very   600/.  was  specifically 

pna  to  Mil.  Rolfe  and  her  obildren,  and  applying  the 

prindplas  of  equity,  although  Gregory  did   not  know 

that   fact,  and  if  a   bill   were  filed  within  five  or  ten 

jears,  there  ooold  be  no   donbt   that  the  Statute  of 

limitatioos  did  not  apply.    In  such  a  case  of  construe- 

tiv*   tnut  it    was  neoiasary,   in  order    to    bar  the 

•claiiD,  that    twenty   yean  should    elapse;  the  conrt 

would  not  assist  a  pit.   npon   a  less  period.     As  to  the 

diildrtn,  there  was  no  question  either  on   the  statute 

or  of  the  nUe  of  the  court,  as  to  stale  demands,  for 

they  being  mfants,  the  only  doubt  was  whether,  as  to 

Hn.   Rolfe,  Gregory   had   not   a  right  to  claim  the 

interest   of  the  600/.    daring    her  life,   because  she 

did  not  come  sooner.   She  was,  quoad  this  property,  in 

the  eye  of  the  law  a  /tmt  sofa,  as  it  was  left  to  her 

aapatala  use,  and  sb*  knew,  as  she  admitted,  from  the 

tsstator's  death,  that  it  was  a  specific  debt  in  Gregory's 

hands,  and  she  must  have  known  either  that  he  had  paid 

it,  or  that   it  remained  in  his  bauds.     She  did  not 

Mem  to  be  aware  of  the  arrangement  between  him  and 

her  hoaband  nntil    1858,  Rolfe  stating  that  be  was 

ashamed  to  tell  her,  and  being  ill,  it  was  wrong  from 

him  by  circamstanoea.     She  then  found  the  account, 

and  gave  it  to  her  solicitor.     She   also  knew  that  her 

fcartand  had  been  twice   bankrupt,  and  took  no  steps 

With   i«apect  to. this  COO/.    Taking    all  these  cir- 


cumstances together,  be  must  adhere  to  the  view 
he  took  when  he  allowed  the  demurrer — that  twenty 
years  within  a  day  having  elapsed,  although  Gregoiy 
most  bring  the  600/.  into  court  to  be  invested  for  the 
children,  be  was  entitled  to  the  interest  during  Mrs. 
Bolfe's  life.  As  to  the  costs,  if  the  bill  bad  been  filed 
by  the  children  alone,  Gregory  must  have  paid  them, 
but  under  the  circumstances,  so  far  as  they  wei« 
the  costs  of  Mrs.  Rolfe,  they  must  be  sec  off  by 
Gregory  against  tbe  others ;  and  as  to  the  other  defU. 
who  refused  to  join,  they  could  have  no  coats. 

Solicitors  for  the  various  parties,  LanAert  and  Co.; 
suit  and  Gordon,  and  Randall,  Martin  and  JiandalL 


TWsiby,  July  28. 

FaDLKNKR  ff.   Ll.EWBLLI!(. 

Specific  per/onumca — Agreement  to  leate  a  home — 
"  Fit  for  habitation  " — Redemption  of  hnd-las— 
42  Geo.  3,  c  118,  f.  126. 
B.  agreed  viih  C.  to  taht  a  lease  of  a  h»u$e  vhieh  C. 
mu  buUding  wAea  U  teas  "complets,  finshed  and 
fit  for  habitation."  B.  took  possession,  but  q/iter- 
vMsrds  found  eartoiis  objections  to  it,  contending 
that  it  teas  not  properlg  finished.  The  uuitler 
being  referred  to  an  expert,  he  retorted  that, 
although  there  might  be  some  objections,  get  the 
house  was  "  complete,  finished  and  fit  for  haJUtation." 
A  decree  for  specifio  performance  of  the  agreement 

was  granted. 
The  Croon  having  redeemed  the  land-tax  since  the 
above  contract  was  entered  into,  C.  claimid  a  pro- 
portional  additional  rent  under  the  126(4  section  of 
the4i  Geo.  3,e.  118; 
Beld,  that  the  section  did  not  apply. 

Tbe  bill  in  this  case  was  filed  for  the  specific  per- 
formance of  a  contract  to  grant  a  lease,  dated  in  Dee. 
1859,  the  question  being  whether  a  house,  No.  35, 
Dnke-street,  St.  James's,  was  "  complete,  finished  and 
fit  for  habiution."  It  appeared  that  the  contract  was 
entered  into  before  tbe  house  was  built,  the  pit.  having 
agreed  with  tbe  Commissioners  of  Woods  and  Forests 
to  take  a  lease  of  a  parcel  of  land  on  which  the  house 
in  question  and  others  were  to  be  built,  and  that  the 
deft.,  having  taken  possession  in  Deo.  I860,  on  the 
17tb  Jan.  1861,  let  a  portion  of  it  to  a  tenant,  and 
bad  sttiee  let  lodgings  to  various  persons,  notwith- 
standing this,  the  deft,  contended  that  tbe  bouse  was 
not  complete  and  fit  for  habitation,  and  made  numerous 
abjections  on  that  score,  and  refused  to  execute  the 
lease,  in  consequence  of  which  this  bill  was  filed,  and 
en  action  brought  for  oconpation  rent,  when  the  deft, 
got  the  common  order  to  elect,  and  his  Honour  held 
that,  on  a  year's  rent  being  brooght  into  coort,  tbe 
action  should  be  stayed;  and  this  wss  done.  The 
land-tax,  amounting  to  Si.,  having  been  redeemed  by 
the  Crown,  the  pit.  also  claimed  that  amount  of 
sdditional  rent  under  the  I26th  section  of  the  42 
Geo.  3,  C.116,  which  enacts,  "that  where  any  tenant 
or  lessee,  at  a  rack  rent,  for  any  term  or  number  of 
years,  or  at  will,  or  any  manors,  messuages,  lands, 
tenements,  or  hereditaments,  shall  be  bound  by  agree- 
ment to  pay  the  land-tax  charged  thereon  daring  the 
continuance  of  any  demise,  and  such  land-tax  shall 
have  been  or  shall  be  redeemed  by  or  on  behalf  of  the 
bodies  politic  or  corporate,  or  companies,  or  other 
person  or  persons  beneficially  entitled  to  the  rent 
reserved  or  msde  payable  on  such  lease  or  demise,  the 
amount  of  the  land-tax  so  redeemed  shall,  daring  tbe 
tontinnance  of  such  lease  or  demise,  be  considered  as 
rent  reserved  or  made  payable  thereon ;  and  the  same 
shall  be  payable  on  tbe  same  days,  and  the  same 
powers  shall  be  had,  used  and  enjoyed  for  the  recovery 
thereof  IS  for  the  recovery  of  such  rent  when  in 
arrear."     With  respect  to  the  abjections  as  to  lbs  in- 
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vompUtenett  of  the  premisea,  the  matter  w**  referred 
to  chambers,  and  nader  the  powers  now  vested  in  the 
court,  Mr,  Wjgg,  an  expert,  was  employed,  who  reported 
that,  although  certaio  things  should  be  done,  ytt,  on 
the  whole,  the  house  "  was  complete,  finished  and  fit 
for  habitation."  Upop  this  report  the  case  was  finally 
argned. 

Saify,  Q.C.,  FMouu,  Q.C.  and  G.  Simpson 
appeared  for  the  pit 

Glatte,  Q.C.  and  Jolliffe  for  the  deft. 

£ailg,  Q.C.  in  reply. 

The  ViCE-CKsncEixoR,  after  stating  the  facts  of 
the  case,  said  that  be  woold  state  Lis  opinion  generally 
as  to  the  objections.  It  sppeared  to  him  that  twelre 
oot  of  the  sixteen  wore  frirolons,  the  only  substantial 
ones  being  as  t*  the  drainage,  papering,  water  supply 
and  settlement,  the  last  being  a  seriooii  one.  As  to 
the  psjiering,  it  appeared  that,  like  many  new  bouses, 
it  had  been  put  on  too  soon.  As  to  the  drainage,  Mr. 
Wigg  said  that  it  would  bare  been  better  if  there  had 
been  a  ceaapooL  As  to  the  water  supply^  that  the 
«istenu  were  too  small,  having  regard  to  the  nse  deft 
made  of  the  water,  namely,  that  letting  lodgings,  his 
lodgeis  rtqoited  a  great  quantity,  for  they  might  use 
baths,  &&  As  to  the  settlement  of  the  wall,  that 
appeared  to  be,  and  was  stated  by  the  deft  to  be,  a 
■erious  matter ;  but  Mr.  Wigg  stated  it  to  be  slight, 
and  no  more  than  was  frequently  found  in  bonses  sub- 
ataotially  built,  and  on  the  whole  he  had  found  that 
tha  boose  was  complete,  finished  and  fit  for  habitation. 
Then  came  the  question  as  to  the  time  when  it  could 
be  so  considered,  upon  which  depended  the  question  of 
the  deft's  execution  of  the  lease.  It  appeared  that 
the  settlement  had  taken  place  since  he  took  posses- 
sion, probably  caused  by  the  bringing  in  of  furniture, 
&o.,  but  if  the  objections  made  were  to  prsTail,  not 
one  in  twenty  of  the  bouses  in  London  would  be  fit  for 
habitation.  On  the  whole,  bis  Honour  thought  the 
time  ought  to  be  the  17tb  Jan.  1861,  when  b«  let  to 
bis  first  lodger,  and  the  pit.  got  bis  lesse  from  the 
oommiisioaers.  A  claim  was  made  that  it  had  been 
agreed  that  the  deft  should  hsTs  poesession  six  weeks 
Tsnt  free,  but  that  was  denied,  and  there  was  no 
•Tidenca  to  substantiate  it.  Then  came  the  question 
as  to  land-tax.  After  the  agreement,  and  before  the 
exeontion  of  the  ground  lease  by  the  commissioners, 
the  land-tax  was  redeemed  by  the  Crown,  and  the  pU. 
contended  that  the  126th  section  of  43  Geo.  3,  c  lA, 
applied  to  the  present  case.  He  thought  it  did 
not.  The  pit  no  doubt,  as  between  him  and  the 
Crown,  was  affected  by  the  section,  but  not  as  between 
bim  and  the  deft  If  the  pit  bad  redeemed  it 
would  hare  applied,  but  in  the  case  of  the  Crown  it  did 
not  There  most  be  declarations  that  the  agreement 
should  be  specifically  performed ;  that  the  honse  was 
complete  and  fit  for  hsbiUtion  on  the  17th  Jan.  1861 ; 
that  the  pit.  should  execute  a  lease  for  twenty-one 
years  from  that  date,  according  to  the  terms  of  the 
agreement,  the  deft  to  execute  a  counterpart,  such 
lease  to  be  settled  by  the  judge  in  chambers,  in  case 
the  parties  differed.  The  deft  to  pay  the  cost  of  such 
lease  and  counterpart  and  costs  of  suit  to  be  taxed  in 
the  nsnal  way;  the  defL  to  receive  credit  for  2S0L  paid 
into  court 

iSoUoitors  for  the  pit,  MiUer  and  Sons. 

Solicitors  for  the  deft,  Aoftuuonand  7'omlm. 

Julg  28,  29,  30  anif  31,  and  Aug.  1. 

Moss  V.  Stbbs. 

Jomt-$tock  company  {ImiUd)— Right  to  ittue  pn- 

ftmet  ihans—Omistion  toJUeprinUd  UlL 

Sjl  tkt  artielei  ofattoaation  of  a  joiat-ttock  compang 

(limited),  authority  ma  givtn  to  borrow  monty  on 

tucK  tervu  at  lAey  might  think  Jit;  and  alio,  by  the 

rttohuion  of  a  special  meeting  to  be  convened  by 


not  lets  than  fourteen  daye"  notice,  to  inereaee  the 
capital  of  the  company  by  the  iene  of  nets  iharet^ 
and  alto,  by  retohuion  patted  by  three  fonrthe  of 
the  ihareholdert  at  an  extraordinary  meeting,  to- 
alter  or  to  make  nta  provitione.  A  retolution  was 
patted  at  a  tpeciai  meeting  to  itme  prefertaee 
tharei: 
Beld,  that  there  mu  not  power  under  the  articlei  ef- 

atiociation  to  create  or  ittue  prrfertnce  thara. 
A  mitten  bM  in  the  aboee  cauee  muJiUd,  but  omy 
<o  on  omitiion  on  the  part  of  the  plt'i  tolieUor,  the- 
printed  bill  vmt  not  fled  at  the  e^giiratio*  of  thi 
fourteen  dayi,  and  the  written  bill,  purtuanl  to  the 
9lh  ContoUdai'.d  Order,  rule  *th,  mu  taken  off. 
The  pit.  applied  ex  parte  for  leave  toJUe  oprktei 
biU: 
Held,  thai  the  application  aould  not  be  made  ex  parte;- 
but,  (^ler  notice,  the  mritten  bill  was  ordered  to  be 
reMored,  and  leave  given  to  the  pit.  to  fie  a  printed 
copy  of  the  bill  nunc  pro  tunc,  he  paying  the  oeilt- 
of  the  application. 

This  wss  a  motion  for  an  injunction  to  restrain  th* 
defts.  the  directors  of  the  Strand  Music  Hall  Com- 
pany (Limited)  from  issuing  preference  shares  and  fniS' 
accepting  or  receiving  calls  in  respect  thereof.  The 
company  was  incorporated  the  4th  of  July  1862,  end 
by  the  35th  clause  of  their  srtioles  of  association  it 
was  enacted  that  the  company  might  in  speasl  meet- 
ing authorise  the  borrowing  of  soch  sum  or  sums  oT 
money,  and  on  such  terms  and  conditions  ss  they 
might  think  fit  and  might  alao  by  the  reaolntioa  tf 
a  special  meeting,  to  be  convened  by  not  leei  than 
four  days'  notice  to  be  sent  by  the  geoersi  post  to  evsry 
shareholder,  stating  the  object  for  which  such  meetisg. 
was  to  be  held,  incressa  the  capital  of  the  oempsiy  by 
the  issue  of  new  shares,  which  shares  should  be  of  s»b 
nominal  value,  and  subject  to  such  conditions  as  to  thi 
payment  of  colls  in  proportion  of  profits,  ss  might  b» 
determined  on  by  the  resolution  creating  tlia  ssme;  snl 
by  the  S5th  clause  it  was  provided  that  the  compaiiy 
might,  from  time  to  time,  by  resolution  passed  by  st 
least  three-fourths  of  the  votes  of  the  shsreboUsn 
present  personally  at  an  extraordinary  meeting,  alt* 
or  make  new  provisions  in  lien  of  or  in  addition  to- 
any  regulation  of  the  ooropsny,  whether  oontsined  is 
those  srtides  or  not  The  direclon  called  a  meeting 
for  the  pnrpoae  of  issuing  preference  shares,  and  tbe 
chairman  declared  that  resolutions  to  that  efiect  had 
been  carried.  The  pit  and  others  disputed  this,  bat 
the  case,  at  the  suggestion  of  the  V.C,  was  signed  A 
the  question,  whether,  under  the  articles  of  ssaocistKin, 
preference  shares  could  be  issued. 

OUate,  Q.C.  and  Locock  Webb  appeared  for  the  pit 
Jlodiurgh  and  fVy  for  Mr.  Syers. 
OAonu,  Q.C.  and  Street  for  Mr.  Stevens. 
Baily,  Q.C.  and  George  Murray  for  Mr.  Magnss. 
Speed  and  Sleigh  (cf  tbe  common  law  bar)  forother 
parties. 
The  following  cases  were  cited  : — 

York  and  North- Midland  Bailmty  Coapany  r. 

Hudton,  16  Beav.  490; 
Edwardt  v.  Shrewibury  and  Birmingham  Bi^ 

way  Company,  2  De  G.  &  6m.  637  ; 
New  Bruntwidk  and  Canada  Raiboay  Co^t^ 
V.  Muggeridge,  4  Drew.  686. 
The  Vic«-Chasckllor  said,  that  althoogh  vsrioss 
questions  might  arise  at  the  hearing,  he  should  oen- 
fine  himself  to  this  question  at  present      It  sppesred 
to  him  that  there  was  not  power  under  the  srtidts  of 
association  in  the  directors  or  the  company  to  create  or 
issue  shares  of  a  prefenntial  nature  entitling  the  holoer 
to  payment  of  dividends  in  priority  to  the  other  •^•"* 
holders.    The  Isngnage  of  the  only  section  (the  35th) 
wbioh  bore  upon  this  qnesUon  was,  that  the  dnxotoni 
might  increase  the  capital  by  issuing  new  shares  whiw 
should  be  of    snch  nominal  value  as  might  be  ds(s(^ 


Digitized  by 


Google 


Td.  9.] 


THE  LAW  REPORTEB. 


258 


V.a  K.] 


Moss  V.  Sters. 


[V.C.  K. 


I  on.  Thst  was  the  odIj  cIsom  which  aathoriaed 
tin*  bttag  done,  hot  it  did  not  satboriM  the  inning  of 
pnfanntial  sbans.  It  was  uid  that  under  tha  ASth 
«laoaa  th«  dinoton  of  the  company  had  power  to  altar 
taj  of  tha  regalations,  sod  if  so  altered  as  to  give  the 
|XNrer,  than  it  might  be  done,  and  that  it  had  bean  done, 
in  fact,  by  the  reaolation  which  authorised  the  issuing 
-of  the  praferenoe  shares.  That  was  not  so.  If  this 
was  a  meeting  held  for  the  purpose  of  altering  the 
TCgalatioos  and  giving  power  to  the  directors  or  tha 
body  at  large  whub  did  not  necessarily  previously  exist, 
tktn  most  have  been  do*  notice  of  wbst  was  intended 
to  b«  done  to  make  it  binding,  and  tliat  had  not 
fcasa  doM.  All  the  proceedings  st  the  meeting  might 
tare  been  perfectly  regular,  and  his  Honour  did  not 
isaao  to  restrain  the  company  from  holding  any 
MSStinp  they  thonght  fit  to  call,  or  to  do  what  they 
pleased,  nor  did  he  mean  to  express  any  opinion  as  to 
wbat  might  be  dona  with  raspaot  to  any  other  form  of 
■jaoiog  shares;  bat  ha  would  grant  an  injunction  to 
natrain  till  the  hearing  or  farther  order  the  directors 
fran  ersating  or  issoing  any  share  or  shares  entitling 
the  holders  or  holder  thereof  to  the  psyment  of  diri- 
darls  in  priority  to  any  other  shareholders. 

Jafy  30. — Sobseqnent  to  the  aboTe-maDtioned  in- 
jtattioa  being  granted,  it  was  discovered  thst  a  written 
copy  of  the  bUl  having  been  originally  filed,  the  fourteen 
4ajs  after  sach  filing  expired  on  the  29th,  snd  under 
tits  4tb  role  of  the  9tb  Cons.  Ord.  it  was  tha  duty  of  the 
<lark  of  the  records  and  writs  to  take  the  written  bill 
-off  the  file,  no  printed  bill  having  been  filed,  which  be 
aeoordingly  did.  An  application  having  beea  made  by 
-tbs  plL  to  his  HooaoT  to  permit  a  printed  bill  to  be 
fled  notwithstaading  such  omission  within  the  time 
Jtmited,  on  the  ground  that  the  solicitor's  xlerk  bad 
freia  preseare  of  business  taking  him  away  into  the 
'•aontcy  forgotten  to  inform  his  employer  that  ha  had 
not  filed  the  printed  bill,  his  Honour  made  the 
«cdaT,  hot  aflarwarda,  considciing  that  notice  should 
hm  been  given  to  the  defts.,  he  desired  that  the 
•matter  should  be  mentioned  to  the  L.  C,  who  thought 
tlat  Dotioe  should  be  pven,  which  wss  aeoordingly 
-4eas;  all  the  defts.  now  appeared  and  opposed  the 
notion  to  file  tha  printed  bill,  as  the  fourteen  days  bad 
'dapaed,  eontending  that  under  the  general  order  in 
'Question  the  defts.,  on  the  written  bill  being  taken  off' 
the  file,  ware  entitled  without  any  further  order  to 
ncover  costs  of  the  suit  againat  tha  pit. 

The  Vio-Crascbllob  said,  that  after  he  bad  made 
t^  order  on  the  txparit  application,  Mr.  Murray,  one 
of  the  record  and  writ  clerks,  had  an  Interview 
'Vitli  him ;  after  consideration  he  was  of  opinion  that 
llie  ordsr  ought  not  to  have  been  made  on  an  ea  parit 
sipplication,  and  he  directed  that  an  application  should 
■be  mads  to  the  L.  C,  who  took  the  same  view.  At 
the  aame  time  he  had  directed  that  all  things  should 
ranain  to  the  office  m  itat»  quo.  The  6th  section  of 
the  15  &  16  VicL  c  86,  which  introduced  the  practice 
of  printed  bills,  rafatrad  to  cases  of  pressure,  such  as 
SM  enoU,  injunctions,  casas  of  infants,  &c.,  and  that 
^rtot  iajostioa  might  be  done  unless  it  was  allowed  at 
eaee  to  file  a  written  bill,  not  waiting  for  the  printing, 
mai  it  therefore  enacted  that  a  written  bill  might  be 
lOed,  provided  that  within  fonrtcen  days  a  printed  one 
was  filed,  and  in  oonseqoence  of  that  Act  the  General 
Ctden  of  the  7th  Aug.  1853,  and  the  order  on  this 
■■bjeet  became  the  4th  rtile  of  the  9th  Consolidated 
Orders,  and  it  was  the  duty  of  the  officer,  without 
vaitiag  for  any  application  by  any  one,  to  take  the 
wntteo  bill  off  the  file  on  the  expiration  of  the 
ftvtean  days.  The  defts.  were  then  entitled  to  al!  the 
eaate  of  the  suit.  That  was  a  very  stringent  order,  and 
•bowed  how  strictly  the  L.  C,  who  signed  and  assisted 
is  framing  thaaa  orders,  felt  the  necessity  of  imposing 
the  ndcrtaking  of  filing  the  printed  bill  within  the 
afttztaea  days,  by  the  severe  penalty  attached  to  its 


nonperformance,  which  remarkably  enough  was  for 
the  benefit  of  the  def^,  who  did  not  appear  to  have 
snSered  from  the  omission ;  but  there  was  tha  express 
direction,  so  that  the  moment  the  written  copy  waa 
taken  off  the  file,  the  defts.  aeqnirad  a  r^ht  to 
have  the  costs  of  the  suit  psid  to  thsm.  If  the 
matter  were  m  integm,  he  should  hesitate  a  great 
deal  before  he  would  decide  that  this  court  had  a 
right  to  deprive  the  defts.  of  that  right ;  but  on  the 
other  hand,  it  had  jurisdiction  to  dispense  with  the 
exigency  of  the  severity  of  the  general  orders  in 
special  cases.  He  was,  however,  relieved  from  decid- 
ing the  question  by  the  opinion  of  the  M.  R.  and  the 
Lords  Justices  In  the  case  of  Ferrand  v.  The  Corpora- 
tion nf  Bradford.  He  had  been  furnished  with 
a  copy  of  the  order  in  that  case  as  drawn  ap, 
and  it  appeared  that,  the  fourteen  days  hsving  expired, 
the  exigency  of  that  order  was  dispensed  with,  and 
the  order  affirmed.  The  question,  therefore,  was, 
whether  there  was  a  slip  here,  as  in  that  case,  or 
whether  the  circumstances  here  justified  the  court  in 
saying  that,  notwithstanding  that  decision,  the  autborilj 
did  not  apply.  There  the  amission  wss  caused  by  the 
illness  of  a  senior  clerk,  which  created  such  a  pisssure 
on  the  rest  of  the  office,  that  one  of  the  junior  clerks, 
whose  duty  it  wss  to  have  filed  the  printed  bill, 
forgot  to  do  it,  and  that  was  Iconsidered  soeh 
a  slip  as  a  oonrt  of  justice  would  relieve 
against.  Here  the  clerk,  whose  duty  it  wss,  stated 
that  he  was  obliged  to  leave  London  on  the  very  day,  on 
business  of  his  employer,  and  forgot  to  intimate  to 
him  that  it  had  not  been  done  until  after  the  expiratioK 
of  tha  foorteen  days  and  the  motion  had  been  made 
and  the  injunction  granted.  It  appeared  to  him 
that  that  was  just  the  ssme  kind  of  slip  ss  bad 
been  made  there.  A  certain  pressure  occurred,  and  it 
wss  forgotten.  In  one  sense  it  wss  cnlpsble — the  merely 
forgetting ;  but  in  the  other  it  was  venial,  being  imdar 
pressure  of  circumstances,  and  therefore  the  court 
must  come  to  tha  same  csnclnsion  as  tha  M.  B. 
and  the  Lords  Justices  in  the  ease  referred  to. 
Tha  only  difference  was,  that  here  the  order  for  the  in- 
junction was  msda  meanwhile,  and  it  was  said  to  have 
been  made  when,  in  fact,  there  was  no  suit,  and  there- 
fore the  court  had  no  jurisdiction,  and  the  order  was 
a  nullity.  However  that  might  be,  the  court  would 
leave  to  the  defts.  the  responsibility  of  acting 
upon  it,  if  they  thsnght  fit ;  but  the  question 
now  wss,  whether  the  court  was  to  order  a  printed 
bill  to  be  filed  ntmc  pro  Itme,  it  being  nnneoee- 
aary  to  determine  what  was  the  effect  of  the  omission, 
whether  the  order  for  the  injunction  wss  a  nullity  or 
not,  that  not  being  any  reason  why  a  printed  bill  should 
not  be  filed.  Whichever  way  it  coold  be  regsrded,  the 
order  most  be  the  same  as  in  Ferrand  T.  The  Corpo- 
ration of  Bradford;  that  is,  notwithstanding  the 
expiration  of  tha  fourteen  days,  tha  written  bill  which 
had  been  taken  off  the  file  might  be  restored  to  the 
file,  and  a  printed  copy  received  and  filed  to  be  dated 
on  the  38th  July.  With  respect  to  the  costs,  it  waa 
not  a  motion  of  course,  but  on  the  merits,  snd  the 
court  must  be  satisfied  to  deprive  the  defts.  of  the 
right  which  they  bad.  They  clearly  bad  not  only  a 
right  to  be  served,  bat  to  appear  and  be  beard,  and  the 
court  was  actually  taking  from  them  their  right  to 
costs,  they  not  knowing  whst  the  merits  were  until 
they  sppesred.  The  pit  therefore  must  psy  the  cost* 
of  this  application. 

Solicitors:  iio6i>tson,  Webtter  and  Robiiuon;  Walter 
and  Twgford;  and  Eyre  and  £au>on. 
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V.C.   STUAKT'S  OOTJBT. 

Bcported  by  James  B.  Daa-idmm  itnd  Edwasd  Wo'aiow, 
l-^ra.,  of  Llnc*ln*s*lnii.  Barrlsters-ftt-Law. 

Wednetdag,  Julg  15. 
Wbob  r.  Sbbd. 
Exeeuton — Cottt—Execulor$  ordered  to  pay  the 
eo$tt  of  an  acbniniiiration  tuU — Dutiu  of  ixe- 
catort. 
Extcaton  and  demeeei  in  trutt  to  «eQ  andpag  legadet 
to  tie  tettalor'e  nepkewe  and  nieeet  tn  daeta, 
and  to  dietribvie  the  retidue  abo  among  tie  tetta- 
tor's  nephnei  and  nieca,  were  empoieered  to  post- 
pone tale  and  conversion  for  Jive  yeart,  and  ordered 
to  pay  the  income  to  the  pertons  entitled  in  the 
meantime.  For  five  years  before  the  bill  vas  filed 
tksy  held  the  estate  in  their  hands,  leilhout  sug- 
gesting any  difficuUite  at  to  the  ascertainment  of 
the  classes  of  Ugalees,  kept  no  accounts,  paid  only  a 
imaUpart  of  the  legacies,  and  to  the  residuary  legatees 
neither  principal  nor  interest,  gave  no  information, 
tmd  uihen  applied  to  for  accounts,  sent  no  reply. 
Although  Utilerale  men,  and  the  estate  large,  they 
were  ordered  to  pay  tie  costs  of  the  suit  for  ad- 
ministration, with  the  exception  ^  eottt  of  proving 
Aepedigree. 

Tku  wu  a  motion  to  nxj  the  chief  clerk's  eerti- 
fleate.  After  heariog  it  opened  on  the  15th  April, 
his  Honour  directed  the  motion  to  stand  over,  and  to 
eonw  on  with  the  canta  on  further  consideration. 
This  was  acoordingl;  now  done. 

The  bill  was  Sled  by  some  of  the  residoaiy  legatees 
nnder  the  will  of  Thomas  Wroe  for  the  administra- 
tion of  his  estate.  The  will  was  dated  in  1849,  and 
the  testator,  after  certain  speciSc  bequests  of  realty,  de- 
mised all  other  his  real  estate  and  aU  his  personal  estate 
to  the  deft*.  Edward  Seed  and  Peter  Wroe  (whom  he 
also  appointed  ezeentors),  their  heirs,  executors,  ad- 
ministrators and  assigns,  upon  trust  that  they  and  the 
sarriTors,  &c,  shonid,  a*  soon  as  conveniently  might 
be  after  Ins  decease,  sell  and  conTert  into  money  all 
socb  put*  of  his  personal  estate  as  sboold  not  consist 
-of  money  or  secorities  for  money,,  and  also  his  real 
estate.  He  declared  that  "  notwithstanding  the  said 
trusts  for  sale  and  conTernon  it  shonid  be  lawful  for  his 
trustees  or  trustee  to  postpone  the  sale  or  conTersion  of 
any  part  of  his  said  real  and  personal  estates  for  such 
perioid,  not  exceeding  6n  years  from  the  time  of  his 
decease,  as  such  trustee  or  trustee  should  deem  ex- 
pedient ;"  and  that  until  such  sale  and  conrersiou  the 
income  shonid  be  paid  to  the  person  who  would  be  en- 
titled to  the  moneys  if  such  conTersion  had  actiully 
talcen  place. 

The  moneys  were  to  be  held  npon  trust,  after 
payment  of  debts,  expenses  and  legacy  duty,  the  in- 
irestment  of  a  snm  of  money  in  the  purchase  of  an 
annuity,  and  varions  pecuniary  legaciesto  nephews  and 
nieces  of  the  testator  and  the  children  of  dirers 
nephews  and  nieces,  "  to  pay  and  divide  the  residue  of 
the  said  moneys  in  msnner  following ;  that  is  to  say, 
one-seventeenth  share  thereof  unto  and  equally 
amongst  the  children  of  testator's  nephew  John  Wroe, 
their  respective  executors,  administrators  and  assigns, 
and  the  remaming  sixteen-seventeenth  shares  thereof 
unto  and  amongst  all  the  testator's  nephews  and  nieces 
(except  John  Wroe)  and  then:  respective  executors,  ad- 
ministrators and  assigna" 

Testator  died  on  the  20th  June  1856.  For  a 
period  of  twelve  months  prior  to  the  1st  June  1861, 
the  pits,  made  repeated  applications  for  an  account  and 
distribution  of  the  residue,  but  none  was  ever  rendered, 
oor  was  any  payment  made. 

On  the  1st  June  1861  the  pits.*  solicitors  sent  a 
letter  addressed  to  both  defts.,  giving  them  notice,  that 
mlesa  they  had  the  accounts  they  required  within,  one 


week,  or  a  written  assurance  that  such  accounts  should- 
he  delivered  within  one  week  after  such  assurance, 
they  shonid  give  instructions  to  prepare  a  bill,  and 
should  ask  the  court  to  compel  the  deft*,  personally  to- 
pay  the  costs  of  the  sniL  To  this  no  answer  wa* 
returned,  and  on  the  4th  July  the  solicitors  wiate- 
again,  stating  that  they  had  received  instructions  from 
their  clients  to  commence  proceedings,  and  that  they 
wrote  that  letter  for  the  purpose  of  affording  to  ihs- 
defU.  a  further  opportunity  oi  complying  with  the 
wishes  of  the  parties,  and  with  the  inteiition  thereafter 
of  throwing  npon  them  each,  personally,  the  costs  of 
the  suit  rendered  imperative  by  their  refusal  aid 
neglect  to  render  proper  aooonnts.  Ne  reply  wa*> 
returned  to  this  letter. 

The  bill  was  filed  on  the  30th  July  1861. 

The  nsual  inquiries  and  aooonnts  were  directed,  and 
the  chief  clerk  found  that  the  executors  had  received 
personal  estate,  not  speci6oaUy  bequeathed,  to  the- 
amount  of  25,657i^  10i>.  5d.,  and  had  paid  and  wer» 
entitled  to  be  allowed  sums  to  the  amonnt  of 
23,813i.  I5«.  9dL,  leaving  a  balance  dUe  to  them  of  ° 
1843<.  14s.  Sd. 

The  particulars  of  the  receipts  and  payments  appeared 
in  an  account  marked  A,  in  which  the  chief  clerk  had 
disallowed  ten  items  of  disbursement,  smoontiog- 
togetherto  1I77<:  lOf.  lid 

The  motion  was  to  vary  the  certificate  by  allowbg 
three  of  these  items,  and  also  by  disallowing  two- 
itema  (amountuig  together  to  38i,  15f.)  of  one  of  tbe- 
snrchirges  on  the  account,  which  the  chief  clerk  had 
allowed,  to  the  extent  altogether  of   12332.  15s.  id. 

The  first  of  the  three  items  disallowed  was  a  snm  of' 
212t.  5s.,  which  Edward  Seed  claimed  to  retain  for 
services  rendered  by  him  to  the  testator  in  collectmg  the 
rents  of  his  cottage  property,  and  for  constant  care  aid 
attention  bestoweid  on  the  testator  himself  and  m  tbe- 
management  of  his  property,  both  by  himself  and  by 
Peter  Wroe.  He  said  that  both  defts.  were  repeatedly 
told  by  the  testator  that  they  were  to  charge  for  their' 
services. 

The  second  item  was  a  sum  of  16U  7«.  3<i.  retamed 
by  the  other  deft.  Peter  Wrae  under  similar  cirauffl- 
stance*. 

The  third  item,  1002.,  was  a  sum  daimed  by  both- 
defts.,  for  travelling  and  other  expenses  incurred  i» 
collecting  the  rents  of  the  testator's  estate  sad  in 
finding  out  the  various  legatees. 

The  two  sums  allowed  npon  the  pits.'  snrehaigs 
were  in  respect  of  a  half-year's  rent  of  some  property  of 
the  teststor,  received  abont  the  time  of  his  decesW. 
The  deft.  Wroe  admitted  having  received  these  som^ 
but  alleged  that  he  advanced  sums  equal  to  them  is 
amonnt  to  the  testator  before  his  death. 

The  grounds  upon  which  the  motiou  was  ref«**4 
will  be  found  stated  in  hi*  Honour's  judgment. 

itaUns,  Q.  C.  and  Cadman  Jones  were  for  the  plti> 
They  referred  to 

Spriagett  v.  Dashmmd,  2  Giff.  521'; 
Kemp  V.  Bum,  7  L.  T.  Kep.  N.  S.  666  ;  and  tie- 
cases  there  cited. 

Bacon,  Q.C.  and  W.  W.  Streelm  were  for  the  defts. 

The  V1CK-CHAICCKI.LOR.— The  first  question  is  s» 
to  the  motion  to  vary  the  certificate.  An  attempt  has- 
been  made  on  the  part  of  the  defts.  to  show  sn 
agreement  on  the  part  of  the  testator  to  remuoerste 
them  for  their  servicee ;  and  beyond  that,  the  case  1* 
mixed  up  with  a  sort  of  claim  by  way  of  juan*"* 
merwf.  The  case  seems  to  have  been  very  carefoUT' 
considered  by  the  chief  clerk,  and  he  has  come  to  the 
conclusion  that  there  was  not  sufficient  groond  M 
which  these  executors  could  be  entitled  to  sny  snoi 
allowance  as  they  have  charged  against  the  estate. 
There  was  no  doubt,  in  bis  opinion,  that  there  MS 
nothing  to  entitle  them  to  the  sums  which  they  olaimM 
.to  deduct  froB  th»  baliMe*   ia  their  hands.   >> 
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app«mrad  to  me,  after  I  bad  beard  the  bulk  of  the  I 
eTulenoe  npon  the  motion,  that  the  ease  bad  total); 
failed ;  bat  I  desired  that  the  case  should  be  beard  on 
Autber  eoosideration,  before  I  disposed  of  the  motion  to 
▼ar7  tbe  eeitifieate,  because,  upon  the  question  of 
ooata,  it  it  a  material  consideration  in  all  oases  that 
then  ma/  be  circanutanoea  of  each  laudable  oondnct 
oo  the  part  of  delta.,  who  are  executors,  as  will  justify 
the  eoort  in  dealing  tenderly  with  them  with  regard  to 
a  demand  of  this  kind,  as  to  which  there  certainly  is 
oenflictiog  evidence.  Therefore  I  suspended  my 
opioioa  upon  the  lobjeet  ontil  I  bad  beard  the 
caoM  oa  fiirther  oonsidenition  and  bad  listened 
to  anything  which  Mr.  Bacon  might  add  on  the 
■object  of  the  motion  ta  vary  tbe  certificate.  Kow, 
baring  beard  the  whole  case,  and  having  learned  what 
tbe  ooodoot  of  these  ezeontors  has  been,  I  am  sorry  to 
aay  tbat  it  seems  to  me  to  he  a  case  of  gross  mitcon- 
dart.  The  will  gave  certain  legacies,  and  then  dis- 
posed of  the  rseidne.  Tbe  legnoies  given  by  the  will 
wer*  given  to  persons  described  by  the  testator  as 
rlsseei,  nephews  and  nieces,  and  tbe  children  of 
nephews  and  niecea.  I  a&ked  whether  or  not  the  eze- 
euon  bad  in  their  answer  stated  any  reason 
•r  saggaated  any  diffioalty  in  immediately  npon  the 
death  of  tbe  testator  aaoertaining  tbe  petaona  who 
eompoeed  these  classes  ?  There  is  no  sutement  any* 
whar*  that  «an  be  read— at  'any  rate  none  has  been 
read,  and  I  have  been  nnable  to  find  any — wbiob 
■aggsau  that  there  waa  any  diScolty  at  all  in  finding 
tha  penont  who  ware  entitled  as  legatees  under  the 
win.  It  is  very  joatly  contended  on  the  part  of  the 
•zeeotora  that  they  ooald  not  dispose  of  the  residue 
nntil  sometbing  was  done  as  to  the  payment  of  the 
bgaeiss :  bat  even  if  there  had  been  a  diffionlty  in 
nsnwtaining  the  elataee,  I  discover  in  this  will  peremp- 
tory directions  by  the  teatotor  with  reference  to  tfaoee 
who  were  entitled  to  tbe  residue  ef  his  eetate ;  and 
althoogh  be  allows  £ve  years,  in  tbe  discretion  of 
bit  WMcntart,  for  giving  the  capital  to  tbe  ren- 
doaiy  bgateat,  he  allowt  not  a  dty  that  I  can 
■as  for  tbe  payment  of  the  interest.  Therefore, 
npon  tbs  death  of  the  testator,  the  residuary  legatees 
had  a  right  to  have  all  the  legacies  provided  for,  and 
at  least  to  bare  the  income  of  their  legacies  paid.  Has 
that  been  done?  So  far  from  it,  I  find  that,  at  the 
distance  of  five  years  iiram  tbe  death  of  the  testator, 
the  reaidoary  legatees,  who  bad  obtained  not  one 
fueling,  nude  two  applications  before  the  hill  was 
filed,  and  they  reoeived  most  unsatisfactory  answers. 
It  is  said,  on  behalf  of  theae  executors,  that  they  are 
■Ihtsrata  men,  and  that  they  cannot  keep  accounts. 
Oos  of  tbem  gives  a  most  extraordinary  description  of 
ha  capacity  to  keep  acoounls.  He  shows  tbat  be  has 
a  capacity  to  keep  bis  own  aeconnta,  but  not  a  capscity 
to  keep  trnat  aoeonnta  where  ho  is  to  aceonot  for  tbe 
property  of  other  people.  Now,  if  a  testator  appoints 
a  panon  to  discbarge  tbe  duties  of  an  executor,  inas- 
moeh  at  he  is  sworn  to  discharge  bis  dnties  as 
ezeeator,  his  first  duty  plainly  is,  if  he  cannot  keep 
accounts,  to  provide  some  one  who  can  ;  because  in  this 
conrt  the  first  and  primary  duty  of  every  executor  or 
traates  having  money  in  his  hands  to  be  received  and 
to  be  paid  is,  tbat  an  aocount  should  he  kept 
to  be  produced  to  those  interested  in  tbe  acoonnt 
whso  it  is  properly  demanded.  This  case  is  so  gross 
that  ap  to  the  time  when  the  bill  was  filed  no  account 
that  ooold  be  shown  had  been  made  out.  The  bill 
waa  filed  in  July,  and  it  is  stated  that,  in  the 
■Moth  of  April  preceding,  an  attorney's  clerk  was 
eaplayed  to  make  oot  an  acoonnt,  bnt  he  oonid 
■alee  ont  nothing  that  could  be  presented,  and 
nothing  that  is  now  relied  on.  Here  were  executors 
Kith  a  very  large  estate ;  11,0001.  of  it  is  said 
to  have  been  in  advance,  ready  to  be  distributed  at 
tht  death  of  tbe  tesUtor.      What  conduct  can  be 


moi*  grossly  improper  than  that  of  executors,  who 
were  to  pay  legacies  and  to  distribute  tbe  residue, 
with  a  direction  to  pay  the  income  of  the  residue 
immediately,  but  who  did  not  pay  tbe  capital,  who  can 
suggeit  no  difficulty  as  to  knowing  who  tbe  legatees 
were,  who,  five  years  after  tbe  testator's  death,  bad 
legacies  unpaid,  tbe  residue  almost  wholly  undealt 
with,  no  account  ready  that  can  be  prodnoed,  and  no 
account  tiiken  until  this  bill  is  filed,  and  who,  when 
this  bill  is  filed,  bring  forward  demands  against  the 
estate  and  on  their  own  behalf,  which  the  court  has 
found  it  to  be  its  duty  wholly  to  disallow.  Th» 
questions  to  be  disposed  of  with  regard  to  them 
nuw  are,  the  question  of  the  costs  of  this  litigation, 
and  tbat  of  tbe  intweat  on  then:  balances.  One 
part  of  the  conduct  of  these  ezecutors,  which  their 
counsel  baa  endeavonred  to  show  waa  laudable  and 
discreet,  waa,  that  each  of  them  took  10002.  to  bit 
ovm  bouse.  One  of  them  says  he  kept  this  sum  in 
gold,  and  applied  it  for  no  purpose.  They  ssy  that 
they  kept  these  sums  for  the  purpose  of  paying 
legatees  if  they  should  szpectedly  or  nnexpeetodly 
come  to  demand  any  money.  That  is  gross  misconduct. 
It  is  highly  culpable  and  gross  misconduct  for  any 
executor  who  has  a  legacy  immediately  payable  to  take 
into  his  own  house  money  for  the  purpose  of  paying  it, 
and  to  keep  it  five  years,  there  being  no  difficulty  in 
ascertaining  who  the  legatee  is,  producing  it  only  in 
consequence  of  a  deerss  made  against  him  by  this 
conrt. .  On  these  sums  of  1000{.  each  so  improperly 
kept  in  their  own  bands  these  ezecutors  must  be 
charged  with  interest  at  5  per  cent.  Tbei« 
remains  the  consideration  of  the  interest  on  th« 
balances  in  their  hands.  The  balances  have  been 
ascertained,  I  understand,  by  tbe  chief  eleik.  Yearly 
interest  on  those  balances  at  5  per  cent,  according  to 
tbe  regular  course  of  tbe  conrt  must  be  paid  ;  I  tay  at 
5  per  cent.,  beeanse,  although  some  of  the  residuary 
legatees  are  parties,  all  are  not  before  the  court, 
and  the  court  is  bound  to  regard  the  interests  of  thoss 
who  are  not  here  to  protect  themselves.  They  sre  en- 
titled to  look  to  the  court  for  protection,  and  for  tbe 
receipt  of  what  is  justly  doe  to  them,  and  that  can  only 
be  granted  by  directing  payment  of  interest  at  S  per 
cent.  Inasmuch,  however,  as  tbe  testator  seems  to 
have  employed  a  country  bank,  and  there  was  a  sum 
in  the  hank  at  his  death,  whaterer  interest  has  been 
received — and  the  amount  is  easily  aaceruinsbls — the 
ezecutors  will  have  tbe  benefit  of.  But  because  an 
ezeoutor  finds  the  money  of  bis  testator  deposited  to  a 
large  amount  in  a  country  bank,  that  is  no  reason 
why,  having  legacies  to  pay  and  being  directed  imme- 
diately to  distribute  the  income  of  the  residue,  he 
should  keep  the  money  there  for  a  long  course  of  years. 
I  say  a  long  eonrse  of  yean,  because  it  seems  that  five 
years  ezpirad  before  the  bill  was  filed.  Whatever  in- 
terest they  received  in  respect  of  that  money  they  will 
be  entitled  to.  Tbat  seems  to  be  the  strict  justice  of 
the  casv.  Some  grounds  for  indulgence  have  been 
stated,  bnt  really  I  do  not  see  anything  in  any  of  them 
that  affords  any  palliation.  It  is  no  excuse  that  these 
ezecutors  are  men  in  humble  life,  because  honesty  is 
St  much  a  duty,  and  I  hope  a  practice,  in  humble 
life  as  it  is  in  a  much  higher  station,  and  whether 
his  station  be  high  or  low  an  ezecntor  who  misoonducts 
bimselfin  this  courtmnst  be  dealt  with  exactlytntbessme 
manner.  These  are  defaulting  executors  and  executors 
who  bare  misconducted  themselves,  and  they  must  pay 
the  costs  of  all  tbe  litigation  except  so  much  as  has 
been  occasioned  by  tbe  entering  into  the  pedigree.  I 
have  some  doubt  even  about  that,  because  it  is  qnitc 
consistent  with  anything  that  appears  on  the  pleadings 
that  these  executon  may  have  known  this  pedigree 
all  along ;  bnt  I  cannot  enter  into  that,  and  I  think  I 
am  bound  to  pursue  the  ordinary  and  proper  course, 
which  will  be  to  relieve  tbem  from  tbe  cost  of  proving 
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this  pedigree,  and  thej  uinst  be  allowed  their  costs  in 
the  ordinai7  way  as  betnten  solicitor  and  client  of  this 
investigation.  I  allovr  these  costs  on  this  principle, 
that  if  there  was  anj  difficult;  in  ascertaining  the 
classes  of  residnary  legatees,  their  duty  was  to  have 
£led  a  bill,  and  to  have  it  done  onder  the  direction  of 
the  coart,  and  nnder  the  direotiou  of  the  court  the 
pedigree  might  hare  been  ascertained,  and  the/  would 
hare  been  entitled  to  costs  as  between  solicitor  and 
client. 

Solicitors  for   the  pits.,  W.  Tindal  Perhuu,  agent 
for  Tttj/lor,  JeJ^erg  and  LiUU,  Bradford. 


Common  lata  (Souits. 


COtniT  OF  aTTEEN'S  BEITCH. 

Beiiortsd  b7  Joiw  THOitrsos  and  T.  W.  Sxussebs,  Esqra., 
Banister>-at-Law. 

Michaelmas  Tsbm  1863. 
M<mdaj/,  Nov.  2. 
Thk  Ddkk  of  Marlborouoh  v.  Oswald. 
Agnement — Fmrm  kiting — Clauie  of  forfeitwe. 
An  agraement  for  ikt  Utttng  of  a  farvi  contained  a 
elmae  that  the  deft,  ma  "  la  perform  each  gear  for 
the  pU.  at  the  rate  of  one  dog't  team  work  with  too 
hona  and  a  proper  driver  for  every  SOL  of  rent" 
The  pU.  gave  the  deft,  notice  requiring  him  to  $end 
on  a  certain  dag  a  cart  and  two  hona  to  the  raU- 
wag  itatioH,  and  perform  one  dag'e  team  work  by 
drawing  coal  for  the  pit's  ute.     Upon  an  objection 
that  the  cbuue  ontg  applied  to  agrtaiUiiral  work: 
Sdd,  that  it  wot  not  to  rettricied. 

This  wu  an  action  of  ejectment  on  the  ground  of 
forfeiture,  to  recoTer  possession  of  a  farm.  The  canse 
was  tried  at  the  last  atsizes  for  Oxfordshire,  before 
Bjles,  J.,  when  a  verdict  w.is  entered  for  the  pit.,  with 
leave  reserved  to  move  to  enter  a  nonsuit  or  a  verdict 
for  the  deft. 

It  appeared  that  the  deft,  held  a  farm  as  tenant 
under  the  Sake  of  Marlborough,  under  an  agreement 
irhich  contained  a  cUuse  that  the  deft,  was  to  perform 
each  jear  for  the  pit.  at  the  rate  of  one  day's  team 
work  with  two  horses  and  one  proper  driver  for  every 
601.  of  rent  The  pit.  by  notice  required  the  deft,  to 
send  on  the  25th  of  last  May  a  cart  and  two  borsei  to 
the  railway-station,  and  perform  one  day'i  team-work 
by  drawing  ooal  for  the  plt.'s  use.  This  he  refused  to 
do,  and  there  being  a  clause  of  forfeiture,  the  present 
action  was  bronght. 

Bvddletton,  Q.  C,  now  moved  for  a  rule  niei  as  above 
mentioned,  and  he  contended,  first,  that  the  meauing 
of  the  clause  was,  that  the  work  to  be  done  should  be 
agricultural  work,  and  that  the  work  required  in  the 
present  instance  was  not  such  as  the  pit  could  require 
the  deft,  to  perform ;  secondly,  that  as  the  clause  only 
required  the  deft  to  perform  "  at  the  rate  of  one  day's 
team  work,"  the  pit  bad  no  right  to  require  him  to  use 
a  cart ;  that  the  only  obligation  of  the  deft  was  to 
aupply  two  horses  and  a  proper  driver,  and  that  if  the 
pit.  required  the  use  also  of  a  cart  or  other  carriage, 
he  onglit  himself  to  have  provided  it,  and  that  therefore 
the  demand  being  bad,  there  was  no  forfeiture  incurred 
in  refusing  to  comply  with  it 

The  CocBT  wore  of  opinion,  that  aa  to  the  first 
objection  the  clause  did  not  confine  the  work  to  be 
done  to  agricultural  work  only,  and  that,  as  to  that, 
there  would  be  no  rule,  but  granted  a 

Rule  niei  on  the  tecondpowL 


Tuesdag,  Nov.  3. 

BcTTiDOEB  V.  Tkmplb  (Administratrix,  &e.)      • 

niegitimate  child— Maintenatice  after  aothei't 

death. 

There  it  no  legal  obligation  on  the  part  of  the  per- 

eonal  repretentaliva  of  the  deceated  mother  of  a 

battard  child  under  eixteen,    to  pay  out    tf  the 

auelefor  tlie  expenses  of  its  maintenance  inarred 

ofter  the  mother  e  death. 

This  was  an  action  to  recover  36L  I2s.  Id.  for  the 
funeral  expenses  of  the  deft's  deceased  daughter,  and 
the  cost  of  the  maintenance,  &&,  of  an  illegitioiate 
child,  of  which  the  daughter  was  the  mother. 

The  declaration  contained  two  special  counts,  on  sa 
alleged  agreement,  by  which  the  pit  undertook  to 
bring  up  the  child  after  the  mother's  death,  and  the 
deft,  undertook  to  take  out  administration  in  respect 
of  some  property  belonging  to  the  deceased,  and  to  pay 
over  the  money  and  interest  she  might  receive  to  the 
plt.'s  agents.  The  pit, .  however,  failed  to  prove  the 
issues  upon  these  counts,  and  the  only  question 
raiiied  at  the  trial  was  upon  the  common  counts. 

The  deft  paid  12/.  iato  court,  which  was  admitted 
to  be  for  the  funeral  expenses  only.  The  verdict  was 
found  for  the  pit.  for  24/.,  with  leave  reserved  to  move 
to  enter  the  verdict  for  the  deft 

The  facts  were,  that  the  deceased  had  cohabited 
with  the  pit  up  to  about  March  1862,  when  there  wsi  ' 
a  separation.  The  deceased,  some  time  subsequently 
(May  1862)  was  delivered  of  a  male  child  in  Queen 
Charlotte's  Lying-inn  Hospital  At  the  time  of  her 
death  (1 5th  May  1862)  she  was  entiiled  to  Boni« 
property,  and  an  arrangement  was  come  to  between 
the  pit  and  all  the  members  of  deceased's  family,  with 
the  exotption  of  her  two  brothers,  that  the  pit.  should 
bring  up  the  child,  and  the  deft  take  out  administra- 
tion, and  pay  over  the  proceeds  of  the  deceased's 
property  to  certain  persons  for  the  pit  This  arrsoge- 
ment  not  having  been  performed  on  the  part  of  the 
deft  this  action  was  brought 

In  Hilary  Term  a  rule  nw<  was  obtained  to  enter  the 
verdict  for  deft 

Party,  Seijt  now  showed  cause. — The  sole  qntstion 
is,  whether  the  admiuistrator  of  the  mother  of  a  bastard 
child  under  the  age  of  sizteeu  is  liable  for  the  msintc- 
nance  of  a  child  after  the  mother's  death.  By  ths 
4  &  5  Will.  4,  e.  76,  s.  71,  tha  mother  of  a  bastard 
child  is  bound  to  maintain  it  until  the  age  of  aixMiH 
so  long  as  she  shall  be  unmarried  or  a  widow ;  but  if 
she  marry,  the  obligation  to  maintain  the  child  is  cast 
on  the  husband  :  (sect  57.)  [Blackburs,  J.— How 
does  that  enactment  compel  the  administrator  of  tbi 
mother  to  maintain  tie  child  after  the  mothers 
death  ?]  The  mother  would  be  indictable  for  not 
supplying  necessaries  to  the  child.  [Blackbbw,  J- 
—No  doubt  when  she  has  the  custody  of  the  chiU; 
but  here  the  expenses  sued  for  were  incurred  after  tha 
mother's  death.] 

1  Black.  Com.  448,  was  than  cited. 

The  ao/ic/tor- Genera/  {Woollett  with  him),— Tl* 
deft.,  ss  administrator,  was  not  liable.  Her  dutijj 
were  to  collect  the  deceased's  estate,  pay  her  debts  aad 
distribute  the  residue  according  to  the  Statute  n 
Distributions.  Here  there  waa  oo  debt  or  obligaBM 
incurred  in  the  mother's  lifetime,  which  the  adBiiml- 
irator  was  liable  to  satisfy,  and  no  provision  is  mads 
by  the  Statute  of  DisbibuUons  for  the  maintwiance  of 
an  illegitimate  child.  .    , 

Mortimore  v.  Wright,  6  M.  &  W.  482,  was  otsi 

CoGKBUBH ,  C.  J.— The  rale  must  be  made  absolate. 
The  4  &  6  WUL  4,  o.  76,  a.  71,  imposes  on  the 
mother  of  an  Ulegitimato  child  the  liabiUty  to  maiatsin 
the  chUd.  but  that  liability  is  a  personal  one.  « " 
much  to  be  regretted  that  no  provision  is  '»*'"' r* 
case  where  the  mother  of  an  illegitimate  child  di* 
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Copley  v.  UEMmawAT — Cookk  v.  Waking. 


[Ex. 


iMTing  meuii  nifficient  to  provide  for  the  child,  that 
tbe  estate  left,  or  Bome  part  of  it,  should  be  applied 
to  itsmaintenanoe.  la  the  absence  of  such  statutory 
obligation,  I  do  not  gather  from  the  authorities  that 
taj  Uabilitjr  exists  at '  common  law  wheiebj  the 
administrator  of  the  mother  is  liable  to  proride  for  or 
to  paj  for  the  expense  of  the  maintenance  of  the  child 
ont  of  the  assets.  This  was  merely  a  personal 
obligation,  bat  it  might  bare  been  a  different  question 
if  tho  payment  bad  been  made  by  the  plL  in  the 
mother's  lifetime.  Here  tbe  assets  come  to  the  adminis- 
tratrix, who  is  bonnd  to  distribute  them  according  t* 
tbe  Statute  of  Distribotions,  which  makes  no  provision 
for  the  maintenance  of  an  illegitimate  child.  The 
admioistratriz  in  this  case,  therefore,  cannot  be  held 
lisUe,  and  the  rule  most  be  made  abiolnte. 

WioBTXAn,  Blackbubx  and  Melix>b,  JJ.  de- 
linted  limiUr  jadgmeati.  RaU  aitobile. 


00T7BT  07  OOHKOir  BENCH. 

Baported  by    W.    Uats,    Ew).,   Barrlster-at-Law. 

UlCHACUfAS  Tbbm   1863. 
Thudag,  Nn.  3. 

COPUCT  V.  HSMIXOWAT. 

Taxation — Coa$, 
£g  net.  T  of  tk»  Dinctiont  to  tkt  UeattT$,  SOmy 
Ttrm  1853,  it  it  directtd  that  in  all  aetiomt  </ 
etmlraei,  otktr  than  eata  whatin  iy  raosoa  of  the 
■oteTf  of  the  aetum'mo  writ  of  trial  eon  bg  law  it 
istned,  lahtn  the  turn  reoov«r»d  or  paid  into  court 
okattuot  eaoud  ioL  {aUhout  eoti),  th»pU.'ieotU 
m*  agaiMt  the  de/l  ihall  be  taxed  according  to  the 
lower  taJe  of  aUowaaee  in  the  echedule  ^  ctU 
hermmto  amtoed  : 
BeU,  that  the  rule  appliet  tamdlu  to  the  deft. 
-tothepU.  «-         »      »  J 

This  was  an  action  for  not  nnload'ing  a  vnsel,  and  it 
appeuad  that  the  deft,  had  objected  to  tbe  case  being 
tried  in  the  Sheriff's  Court,  on  the  ground  that  it 
ioTolTod  a  qneation  as  to  the  custom  of  the  port  of 
London,  vii.,  whether  the  deft,  was  liable  if  be  conld 
not  get  his  vessel  alongside  the  wharf  ou  account  of  the 
state  of  the  tide.  A  sammons  was  aooordiogly  taken 
oat,  and  the  judge  at  chambers  made  an  order  that  tbe 
aetioa  ahonld  be  tried  before  the  sheriff,  and  as  this 
order  waa  made  in  vacation,  the  judge's  decision  could 
not  be  reviewed,  and  the  trial  took  place  before  the 
ahsriff,  and  resnited  in  a  verdict  for  the  deft.  The 
master  taxed  the  costs  according  to  the  lower  scale  of 
•llewanoe  given  in  the  "  Directions  to  tbe  Masten, 
Hilary  Term  1853." 

Prmtice  now  moved  for  a  rule  to  show  cause  why 
the  master  should  not  review  his  taxation  on  tbe 
gronnd  that  the  7th  clause  of  "the  Directions  to  the 
Maatwrs,  HiUry  Term  1853,"  only  referred  to  the  plt.*s 
ooeta,  and  not  to  the  deft.'s.  The  7th  clause  is  as 
follows: — "In  any  actions  on  contract,  other  than 
eases  wherein,  by  reason  of  the  nature  of  the  action, 
no  writ  of  trial  can  by  Ut  be  issued,  where  the  snm 
rworeied  or  paid  into  conrt,  and  accepted  by  tbe  pit. 
in  satisfaetion  of  his  demand,  or  agreed  to  be  paid  on 
the  lettlnDent  of  tbe  action,  shall  not  exceed  20f. 
(withoat  ooats),  tbe  pit's  costs  as  against  the  deft. 
•tall  be  taxed  according  to  the  lower  scale  of  allow- 
anoea  in  the  schedule  of  costs  hereunto  annexed,"  &c. 
Tta  beading  to  the  schedule  is  as  follows :— "  General 
allowance  for  pits,  and  defts.,  &e.*  He  also  contended 
ttat  theoe  directions  did  not  apply  at  all  in  this  case, 
•I,  beiag  an  action  for  nnliqnidat^  damages,  with  no 
•oont  for  demomge,  it  was  not  triable  before  the 
*tari£  [Btuh^  J. — But  tbe  case  has  been  tried,  and 
tta  hSt.  tas  appeared.]    Tea ;  we  could  not  set  aside 


'  the  judge's  order,  as  it  was  made  and  tbe  action  tried 
in  vacation.  [Btlgs,  J. — It  would  be  very  hard  if  the 
pit.  bad  to  go  to  trial  and  receive  his  costs  on  the 
lower,  hot  pay  on  tbe  higher  scale.]  He  conld  go  to 
the  Superior  Coort  if  be  liked.  He  dted 
Jfason  T.  Tucker,  28  L.  J.  271,  Ex. 

Eblb,  C.  J. — I  am  of  opinion  that  there  ahonld  be 
no  rule  in  this  case.  The  costs  were  taxed  on  tbe 
lower  scale.  By  section  7,  if  the  pit.  succeeds  hi* 
costs  are  to  be  taxed  on  the  lower  scale ;  and  taking 
this  in  connection  with  tbe  schedule  of  fees,  which 
applies  both  to  the  pit.  and  deft.,  I  think  that  the  deft.'> 
costs  ought  also  to  be  taxed  on  the  lower  scale.  Then 
Mr.  Prentice  saya  that  this  was  not  properly  triable 
before  the  aheriff ;  but  the  judge  made  an  order  that  it 
should  be  so  tried,  and  the  deft,  appeared  and  got  a 
verdict  and  went  before  the  master  to  tax  his  costsy 
and  he  does  not  move  to  set  that  order  or  verdict  aside. 
I  think,  therefore,  that  the  coets  were  properly  taxed. 

WtLUAJis,  J.  — I  am  of  tbe  same  opinion.  The 
qneation  is,  bow  are  these  eoats  to  be  taxed  supposing 
ti>e  action  was  properly  tried  ? 

BYI.B8,  J. — I  am  of  the  same  i>piDion.  The 
schedule  contains  costs  for  both  parties,  and  then 
comes  sect  7,  which  applies  that  rule  of  costs  to 
cases  wbieb  nUght  have  gone  before  the  sheriff  or  not. 
With  respect  to  the  rights  of  the  parties,  pit  and  deft, 
I  entirely  agree  irith  what  has  been  said  by  my  Lord : 
the  schednle  gives  equal  costs  to  both. 

EsATQia,  J.  concarred.  Ai2i  refuted. 


COTJBT    OF    SZOHEaXTB&. 

Beiiorted  by  F.  BaiLaT  and  H.  Lbiob,  Esqrs.,  Banlsten- 
at-Law. 

May  26,  and  June  2,  4  and  5. 
Cooke  v.  Wakimo. 
Keeping  diieated  theep—Ntgligenei — >8ctm<sr— 
Action — Evidence. 
In  an  action/or  negligentb/  keeping  theep  diteated  with 
the  icab  tmd  dangerout  to  beat  large,  with  knowledge 
on  de/l.'i  part  that  they  were  to  diieated  and  dm- 
gerout,  ^.,  whertbg,  and  by  rtaton  of  which  wrong- 
Jitl  neghgenet  of  d^.,  the  laid  diieated  thetp  be- 
came intermixed  with  healthy  theep  of  the  pit.,  and 
infected  them  with  the  diteate,  leienter  it  eitential 
to  the  eupport  of  the  action.     There  can  be  no  neg- 
ligence if  there  wat  no  knowledge  on  defl.'t  part  at 
the  time  of  the  tuppoied  negligence  in  keeping  then 
that  the  theep  were  then  diteated ;  and  in  the  oi- 
tenee  of  evidence  oftuch  knowledge  a  nontuit  wat 
rightly  directed. •  So  held  by  Pollock,  C.  B.,  Bram- 
well  and  Chamell,  BB. 
Abo,  per  Pollock,  C.  B. — Evidence,  from  which  a  con- 
dueion  may  be  drawn  either  one  wag  or  the  other, 
ought  to  have  no  injbience  with  the  jury ;  beeauie  a 
fact  which  it  indifferent  to  the  ittue  to  be  tried, 
and  it  eontittent  with  the  finding  eithrr  one  way  or 
other,  it  not  evidence  to  go  to  the  jury  to  ditpote  qf 
the  ittue. 

Declaration. — For  that  deft,  wrongfully,  negligently 
and  improperly  kept  certain  sheep  diseased  with  the 
scab,  and  dangerons  to  be  suffereid  to  go  at  large,  be 
(deft)  during  all  that  time  well  knowing  that  the  said 
sheep  were  so  diseased  with  tbe  scab  and  dangerons  to 
be  suffered  to  go  at  large,  whereby  and  by  reason  of  tbe 
wrong/id  negUgence  and  improper  conduct  of  deft,  in 
that  behalf,  the  aaid  sheep  of  deft,  intermixed  with 
certain  sheep  of  pit  in  a  sound  and  healthy  condition 
of  body,  and  the,  said  healthy  sheep  of  pit  became 
diseas«l  and  infected  by  tbe  said  diseased  sheep  of 
deft,  and  many  of  tbe  sheep  of  pit  died  from  the  ssid 
disease  and  were  lost  to  pit,  and  the  residue  of  the  said 
sheep  became  and  were  diseased  and  rendered  of  littlo 
value  to  pit.,  and  pit  claimed  1000^ 
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CooKK  r.  Waruso. 


[Ex. 


PIm,  not  gnUtjr,  and  issue  thereon. 
At  the  trial  before  Chanuell,  B.  and  a  special 
jury,  at  the  last  spring  assizes  at  Shrewsbury, 
it  appeared  that  pit.,  a  miller  and  comfautor  near 
Shrewsbury,  also  occupied  a  large  farm  at  Diddle- 
bury,  and  that  deft,  was  an  extensire  cattle  dealer 
living  abont  six  miles  from  the  pU.'s  farm,  and 
occupying  aboot  100  acres  of  land  in  Diddlebnry, 
under  the  same  landlord  as  the  pit.,  for  the  parpose  of 
depasturing  cattle  or  sheep  porcbased  by  him  at 
different  fairs,  and  that  a  great  portion  of  this  last- 
named  land  adjoined  the  pit's  farm.  At  the  time  in  ques- 
tion pit.  had  about  600  slieep  on  bis  farm,  all  perfectly 
■ouud  and  healthy,  and  until  the  present  occasion  be  had 
DOTer  had  any  diseased  sheep  on  his  farm.  It  was 
proved  by  pit.  and  other  witnesses  on  bis  behalf,  that 
in  May  1860  about  a  dozen  sheep  belonging  to  deft. 
and  diseased  with  the  scab  had  come  from  some  part  of 
deft-'s  land,  and  were  found  by  pit's  bttiliff  in  a  field 
of  pit.'s,  intermixed  with  pit's  sheep.  The  bailiif 
immediately  separated  them  from  pit's  sheep,  and  then 
finding  they  had  the  scab,  he  locked  them  ap  in  pit's 
coach-hoase  and  sent  notice  to  deft,  who  paid  no  atten- 
tion to  the  notice,  and  therefore,  after  keeping  them 
kcked  up  for  two  days,  the  bailiff  turned  them  adrift 
on  to  the  road,  away  from  pit's  field  and  sheep. 
Withia  a  short  time  most  of  pit.'s  sheep  became 
diseased  with  the  scab,  and  the  Hock  dwindled  from 
600  in  number  down  to  about  267.  As  soon  as  pit 
disoorered  that  bis  sheep  were  infected,  be  saw  deft, 
and  complained  to  him  of  his  conduct  in  allowing 
sheep  diseased  with  scab  to  be  at  large,  whereupou  deft. 
said  he  "  could  not  help  it,  they  had  been  '  at  tack'  at 
Hr. Parsons',  and  had  caught  it  at  Mr.  Briudley's,  at  Boa- 
croft"  A  witness  named  Fewtrell  also  proved  meeting 
deft,  looking  for  bis  sheep,  some  tliree  or  four  days 
after  the  sheep  were  found  in  pit's  field,  and  that  he 
told  deft  where  they  were,  and  that  they  bad  the  scab, 
to  which  the  deft  replied,  "  he  had  had  them  at 
Parsons',  and  they  had  got  to  Brindley's,  at  Boncroft, 
and  catched  it  there."  The  deft  called  no  witnesses, 
and  the  learned  judge  being  of  opinion  that  there  was 
no  evidence  either  of  negligence  or  tcienter,  directed  a 
nonsoit  to  be  entered,  with  stay  of  execution,  to  give 
pit  an  opportunity  to  move  to  set  the  nonsuit  aside. 
A  rule  was  accordingly  subsequently  obtained  to  set 
aside  the  nonsuit,  and  for  a  new  trial  on  the  ground 
that  the  learned  judge  wrongly  determined  that  there 
was  no  evidence  to  go  to  the  jury  of  scienter  or  negli- 
gence, and  that  negligence  was  necessary  to  be  proved 
as  well  as  knowledge ;  against  which  rule 

PijfoU,  Serjt,  II.  Matthtm  and  Uough  now  showed 
cause,  and  ooutended  that  there  was  no  evidence  of  any 
kind  to  show  negligence,  and  negligence  was  necessary  to 
maintain  the  action.  It  ma;  be  necessary  to  take  more 
care  of  a  scabby  sheep  than  a  sound  one,  but  that  is  a 
question  of  degree.  There  is  no  similarity  between  a 
diseased  animal  and  a  vicious  one,  or  oat /era  natitrie, 
and  the  cases  as  to  the  latter  class  of  animals  are  not 
applicable.  There  is  a  broad  distinction.  In  keeping 
an  animal  that  will  injure  mankind  a  man  does  a  volun- 
tary act  To  support  the  declaration  it  must  be  held 
unlawful  to  keep  scabby  sheep.  [Brakweli.,  B. — Is 
it  prima  /acit  eviilence  of  negligence  that  a  man's 
scabby  sheep  are  found  at  large,  he  knowing  them  to  be 
scabby  ?]  The  sheep  may  have  gotten  over  a  defective 
fence  of  the  pit.'s.  It  was  not  shown  how  they  got  in 
or  whence  they  came.  [Chakkkll,  B. — I  took  the 
evidence  to  be  clear  that  the  sheep  bad  come  from  some 
part  of  deft's  land.]  In  some  cases  the  act  of  the 
•nimal  becomes  the  act  of  the  owner — e.  g.,  if  a  roving 
animal,  as  a  horse  or  cow,  trespass  in  search  of  grass,  a 
wrong  and  a  trespass  being  shown,  the  owner  is  respon- 
sible in  trespass.  Scabby  sheep  have  no  propensity  to 
communicate  disease,  but  a  ferocious  dog  has  a  propen- 
tity  to  bite,  and,  by  analogy  to  the  case  of  a  ferocious 


dog,  pit  should  not  only  prove  the  tcimler,  but  that 
the  sheep  had  before  infected  other  sUeep.  Tbey  cited 
and  referred  to  the  following  authorities  :— 

Withtn  V.  North  Kent  Railway  Compoftf,  27 
L.  J.  417.  Ex. ; 

Dot  V.  Langfitld,  16  H.  &  W.  497  ; 

HiUt.  BaU$.  2  H.  &N.  229;  27  L.  J.  45,  Ex.; 

Uag  T.  Bardelt,  9  Q.  B.  101 ;  16  L.  J.,  S.  S., 
64,  Q.  B.  ; 

Card  V.  Case,  5  C.  B.  622;  17  L.  J..  N.  S., 
124,  C.  P. ; 

Jackioa  V.  Siailhtoit,  15  M.  6  W.  563 ;  15  L.  J., 
N.  S.,  311,  Ex.; 

Rastell's  Entries,  616  ; 

Smith  V.  Pelah,iStt.  1264,  per  Holt,  C.J.; 

Cox  y.Bwbidge,  32  L.  J.,  89,  C.  P.  ; 

AnJtrtou  v.  Buckton,  I  Str.  192  ; 

Orr  V.  Fleming,  21  L.  T.  Rep.  219,  H.  of  L. ; 

Bogan  v.  Sharp,  7  C.  &  P.  755; 

Vaughan  v.  Taff  Vale  Railaay  Compatif,  3  U.  & 
M.  679  ;  28  L.  J.  41,  Ex. ;  in  error,  5  H.  &  N. 
679 ;  29  L.  J.  247,  Ex. ;  2  L.  T.  Rep.  N.  S.  394 ; 

Bli/th  V.  Birmingham  WaUrieork$,  25  L.  J., 
212,  Ex.  ; 

Thomas  v.  Morgan,  2  Cr.  M.  &  R.  502. 
BuddUitoa,  Q.  C,  J.  0.  Griffilt  and  Harrington, 
contra,  in  support  of  the  rule. — There  was  clear 
evidence  of  tcienter.  If  there  were  any  evidence  of 
scienter  the  case  should  not  have  been  withdrawn  from 
the  jury.  Deft's  not  being  called  increases  the 
weight  of  the  pit's  evidence.  Having  sheep  in  that 
condition  with  knowledge,  it  was  negligence  to  let 
them  out  of  his  safe  keeping.  Either  n  wild  or 
a  domestic  animal,  kept  with  knowledge  of  ferocity,  is 
kept  at  the  peril  of  the  keeper ;  so  with  animals 
affected  with  a  disease  infectious  to  other  animals  by 
contact,  the  owner  is  bound  to  keep  them  se:iire,  and 
negligence  will  be  presumed  if  they  are  found  at 
large.  If  there  is  any  analogy  between  diseased 
animals  and  animals  of  a  ferocious  nature,  then  the 
cases  show  that  a  keeping  with  knowledge,  and  an 
injury  following,  will  give  a  ground  of  action.  Then 
is  no  ground  for  the  distinction  in  the  way  in  which 
the  injury  is  inflicted  on  another  animal  by  either  a 
diseased  or  a  ferocious  animal.  It  is  physical  agency 
with  different  effects  in  either  case.  Tiiey  cited  com- 
mented on  and  distinguished  the  cases  cited  by  deft, 
and  cited  in  addition 

Reg.  V.  VantandiOo,  4  M.  ii  S.  73. 

Otr.  ado.  vult. 
June  5. — P0L1.OCK,  C.  B. — We  are  of  opinion  tiut 
the  rule  to  set  aside  the  nonsuit  and  grant  a  new  trial 
should  be  discharged.  It  appears  to  us,  from  reading 
the  case,  that  there  is  no  evidence  of  a  tcienter  which 
called  upon  the  learned  judge  who  tried  the  caiise  t* 
leave  the  case  to  the  jury.  There  is  some  evideooe 
that  the  deft  was  aware  of  the  condition  of  the 
sheep  after  the  mischief  had  been  done  ;  but  there  It 
no  evidence  that  he  was  aware  of  it  before ;  the  COB- 
clusion  might  be  drawn  either  one  way  or  the  other, 
and  it  ought  to  have  had  no  influence  with  the  jury, 
because  a  fact  which  is  indifferent  with  respect  to  as 
Issue  to  be  tried,  and  is  consistent  with  the  finding 
either  one  way  or  the  other,  is  not  evidence  to  go  t» 
the  jury  to  dispose  of  the  issue.  The  issue  is  10  be 
disposed  of  by  evidence,  and  not  on  surmise  or  sus- 
picion. I  am  therefore  of  opinion  that  the  tatnter 
being  essential  to  the  support  of  the  action,  and  there 
being  no  evidence  of  a  tdenter,  my  brother  ChanneB 
was  perfectly  right  in  nonsuiting  the  pit  for  want  w 
evidence ;  and  the  rule  for  a  new  trial  must  be  dis- 
charged, ,^ 
BaAHWBtL,  B.— 1  am  of  the  same  opinion.  TM 
ruling  was  coneot,  because  there  was  no  negligencSi 
there  was  no  knowledge  on  tht  part  of  deft  And  itu 
extremely  difficult  to  disintegrate  two  cousideraiW* 
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and  to  tmj  tbat  either  of  tb«n  ongbl  to  be  takea  np 
•epinUelj.  I  think  tbere  wu  no  evidence  of  the  dert.'s 
knowledge  that  tbe  sheep,  at  the  time  when  be  mut 
be  sapposad  to  bare  been  guilty  of  the  negligence 
in  the  lueping  of  them,  were  iu  the  state  in  which  tbey 
were,  became  all  the  eridenee  is,  tbat  foor  da;ra  after 
the  supposed  act  of  negligence,  be  makes  nse  of  an 
expraMioa  wbidi  recognised  tbat  he  knew  they 
bad  ihea  got  the  scab,  and  he  states  at  the  same 
time  his  belief  as  to  the  waj  in  which  they  got  it,  or 
probably  got  it.  Now,  really,  when  one  bears  in  mind 
tbat  these  sheep  coald  not  hare  been  on  the  land,  if 
at  all,  but  for  the  very  shortest  poesibU  time,  it  is  too 
macii  to  say  that  the  statement  of  deft.,  that  on  a 
partiealar  day  he  knew  they  had  it,  is  eTidence  that  he 
also  knew,  fonr  days  before,  that  they  then  had  it.  I 
really  think,  not  only  in  point  of  law,  but  which  in 
truth  is  the  some  thing,  in  point  of  good  sense,  there 
is  no  aridence  to  show  that  he  knew  the  sheep  were 
■cabby  at  the  time  of  the  supposed  negligence  on  his 
part ;  oonseqoeotly,  there  is  no  evidence  of  negligence 
which  my  brother  Channell  could  hare  left  to  the  jury. 
Thenfore,  the  ruling  was  perfectly  correct. 

Chamskll.,  B.  concurred.  Rule  diicharged. 

Plt.'s  attorney,  A.  Z>.;Sri»itA,  27,  Great  James-street, 
Bedford-row,  agent  for  J.  Walker,  Wellington,  .Salop. 

Deft's  attorneys,  Walker  and  Son,  13,  St.  SwithinV 
lane^  agents  for  J.  T.  Boj/Uy,  VTedaesbary. 

JToy  25  <md  26,  and  July  6. 

KlSO  A2ID  OTUBBS  r.  Walkkb. 

Phmdimg — Action    on  valued   policy — Allegation  of 

total  tou — Plea  of  fnmduleM  concealment — What 

admitted  kg  lie  jiea—Eoidence  of  abandonment. 

/■  an  action  6y  ikipovmen  agaimt  an  undeneriter  on 

a  valued  time  policy,  the  declaration  alleged  that  the 

ship  vat,  by  the  perib  of  the  teat,  damaged  beyond  3 

per  cent,  and  wholly  but ;  to  which  de/l,  pleaded  only 

a  plea  of  fraudulent  concealment  from  him  by  pltt, 

at  the  time  the  insurance  wot  effected,  of  the  fact, 

then  well  known  to  pit*.,  that  the  ehip  wot  un- 

jeaworthy  at  that  time.    It  appeared   that  upon 

the  ship's  putting  into  St.  Simon's  Bay,  Cape  of  Good 

Bope,  in  a  damaged  condition,  the  captain,  who  wot 

fart  owner,  had  her  surveyed  and  tranmitted  the 

turvey,  with  the  probable  amount  of  repiurs,  to  his 

eo-owner  in  England,  which  was  communicated  to 

the  underwriters ;  and  that  on  a  second  surc^  being 

had  it  was  found  the  repairs  .would  exceed  her 

value    when    repaired,     whereupon    tie     captain 

told   the    ship  and  sent  the    cargo   on ;    and  of 

this  second  survey  and  sale  notice  was  also    sent 

home  to     the    underwriters.     The  plea    of  fraud 

was    not  proved,  and  a  verdict  wiu  found  at  the 

trial  for  pltt.  at  for  a  total  lost,  with  leave  to 

defU.  to  move  to  reduce  the  verdict  to  one  for  a 

partial  lots,  and  a  rule  having  been  obtained  for 

Ikul  purpose,  it  wot 

BMffint,  that  the  pha  did  not  admit  that  there  was  a 

total  loss,  even  in  the  case  of  a  valued  policy.     A 

plea  never  admits  more  than  must  have  been  proved 

if  the  allegation,  supposed  to  have  been  admitted,  had 

been  traversed;  aiuiiad  it  been  traversed  pits,  would 

ie  emtilled  to  recover  upon  proof  of  a  partial  lost 

atdy,  and  therefore  nothing  more  than  a  partial  lost 

teas  admitted. 

Seeondfy,  that  on  the  ohove  fasts,  there  tmw  no  evi- 

deace  of  abandonment,  and  that  m  fact  there  was 

no  abandonmetU. 

This  was  an  action  on  a  Tilned  time  policy  of  insoranoe, 
effected  with  the  Mutual  Marine  Insurance  Association 
tar  the  port  of  Stockton,  on  the  ship  William  WUlmott, 
(onaeje*r,ftom  1st  March  1859  to  IstMorch  I860,  and 
was  brought  by  pits.,  tbe  ownersof  the  ship,  againstdeft. 
M  naBber  of  tbe  committee  of  management  of  the  said 


association,  to  recover  60^,  deft'.s  proporuon  of  6002^  in 
which  snm  the  ship  was  insured  by  the  association. 

The  declaration  set  out  the  policy,  in  which  the 
ship  was  rained  at  2000/.,  and  then  alleged  that  "during 
the  said  year  and  daring  the  continuance  of  the 
said  risks  insured  against,  the  said  ship  was,  by  tbe 
force  and  rioleuoe  of  the  winds  and  waves  and  by  tbe 
perils  of  the  seas,  damaged  beyond  3  per  cent,  and 
wholly  lost ;  and  at  the  time  of  the  said  loss,  the  said 
ship  remained  and  was  insured  in  the  sum  of  SOOJL 
by  the  said  association  for  the  period  and  on  tbe  terms 
of  the  said  policy  mentioned.  Usual  averments  tbat  all 
eooditions  were  fnlfilled,  &c,  entitling  pits,  to  payment 
by  deft,  of  60(.  Breach,  nonpayment  of  tbe  some  and 
claim. 

Plea. — That  deft,  became  an  iosnrer  and  so  promised 
as  aforesaid  after  the  said  ship  hsd  siuled,  and  whilst  she 
was  npon  a  certain  voyage,  and  that  be  became  such 
insurer,  and  so  promised  as  aforesaid,  through  and 
by  means  of  the  fraudulent  oonoealment  by  pits,  from 
deft,  of  certain  facts  and  information  which,  at  the 
time  of  deft.'s  becoming  such  insorer  and  so  promising 
as  aforesaid,  were  known  to  pits.,  and  were  then 
material  to  be  known  by  and  ought  to  hare  been  com- 
municated to  deft.,  but<of  which  deft,  then  haJ  no 
notice  or  knowledge,  to  wit,  "  that  at  tbe  time  when 
the  said  ship  so  sailed  npon  the  said  voyage  she  was 
nnseawortby,  &<:.,  and  that  at  the  time  of  defL's 
becoming  such  insurer  and  so  promising,  &&,  the  said 
ship  was  unseaworthy."    Issue  thereon. 

The  action  was  tried  at  the  last  Liverpool  spriog 
assizes,  before  Keating,  J.  It  appeared  that  within 
the  year  insured,  via.  on  27th  Sept.  1859,  tbe  vessel 
was,  by  stress  of  weather,  driven  into  St.  Simon's  Bay, 
Cape  of  Good  Hope,  considerably  damaged  and  with  an 
eztonsire  leak  in  tbe  fore  part.  The  captain  (who  was 
also  part  owner)  bad  a  surrey  made,  and  tbe  surreyois 
recommended  discharging  part  of  the  cargo  at  tbe  fore 
end  to  get  at  the  leak ;  and  on  18th  Oct.  the  captain 
wrote  to  his  co-owner  in  England,  informing  him  of 
the  damage,  and  tbat  he  was  doing  his  best  to  get  tha 
ship  made  tight  again  in  the  cheapest  manner  and  the 
shortest  time,  and  inclosing  a  copy  of  the  surrey,  and 
that  he  then  estimated  the  sum  required  for  repairs  at 
400/.  This  letter  the  co-owner  and  ship's  husband 
forwarded  to  the  secretary  of  the  clnb  on  the  29th  Nor. 
in  a  letter,  in  which  he  said :  '*  Inclosed  I  beg  to  hand 
yon  a  letter  received  from  Captain  King,  with  copy  of 
survey,  which  will  explain  to  you  all  the  information  I 
can  give.  He  seems  to  hare  received  exteHsire 
damage,  fining  her  hold  and  deck  beims  broken. 
Please  forward  it,  when  read,  to  Mr.  Uatton,'*  tie. 
On  the  18th  Mor.  Captain  King  wrote  again  from  St. 
Simon's  Bay  to  the  ship's  husband,  that  he  bad  had 
another  snrvey  on  the  state  of  the  ship,  the  cargo  being 
nearly  all  out,  and  he  found  tbe  vessel  very  mnob 
shaken  and  damaged,  and  stating  the  repairs  the 
surveyors  recommended ;  that  be  had  adreitised  for 
tenders  for  tbe  repairs,  and  bad  receired  tbree^ 
at  2785/.,  2234/:,  and  2288/.  ISs.  respectively;  that 
the  surveyors  said  the  ship  could  not  go  hams 
with  partial  repairs,  but  that  she  wonid  not  be  worth 
the  snm  it  would  cost  to  repair  her ;  and  that,  in  his 
own  opinion,  it  wonld  be  better  for  tbe  interest  of  all 
parties  to  sell  her  and  send  the  cargo  on.  This  letter 
the  ship's  husband  forwarded  to  the  dub  secretary  on 
39tb  Jan.  1860.  Ultimately  the  oaptoin  sold  tbe 
ship  for  280/.  gross,  and  wrote  heme  directing  notice 
of  the  sale  to  be  given  to  the  underwriters.  It  was 
admitted  at  the  trial  that  when  sold  the  ship  was  not 
worth  repairing.  The  deft,  not  being  in  a  condition  to 
prove  the  plea  of  fraud  at  the  trial,  that  plea  was 
given  up;  bnt  it  was  objected  on  his  behalf  that  as  the 
ship  continued  to  exist  as  a  ship  and  was  not  a  mere 
wreck,  the  case  could  only  be  one  of  constructive  total 
loss,  and  to  make  out  that  there  must  be  abandonment 
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and  notice  of  it  by  plu.  to  the  underwriters.  To  this 
pits.'  counsel  replied,  first,  tblt  on  the  pleadings, 
there  being  no  denial  of  the  loss,  it  must  be  taken  that 
daft,  bad  admitted  a  total  loss,  and  that  all  things 
concurred  to  entitle  pits,  to  recover  for  a  total  loss ; 
and,  secondly,  that  abandonment  and  proper  notice 
of  it  bad  taken  place.  A  verdict  was  found  for  pits., 
as  for  a  total  loss,  with  leave  to  deft,  to  move  to 
reduce  the  verdict  to  one  for  a  partial  loss. 

A  rule  niti  was  accordingly  obtained  to  set  aside 
the  pits.'  verdict  and  enter  it  for  a  partial  or  average 
loss  only,  pursnaat  to  leave,  or  why  a  new  trial  should 
not  be  bad  for  misdirection,  on  the  ground,  in  either 
case,  first,  that  there  was  no  evidence  of  a  total  loss, 
either  absolute  or  constructive;  and,  secondly,  that 
deft,  was  not  precluded  from  contending  that  the  loas 
was  a  partial  or  average  loss  only. 

S.  Temple,  Q.C.,  JJindmanh,  Q.C.  (T.  E.  Chittf 
with  them)  showed  cause  against  snob  rule  en  the  part 
of  the  pits. — The  only  plea  being  one  of  fraudulent 
concealment  of  nnseaworthiness,  deft,  thereby 
admitted  a  total  loss,  and  so  evidence  of  it  was  un- 
necessary: (RalesofFleading,TrinityTerml853.)  But 
if  necessary,  then  it  had  been  sufficiently  proved.  Lord 
Mansfield's  dielum  in  GardUer  v.  Croaedale,  2  Burr. 
S04 ;  1  W.  Bl.  198,  that  where  judgment  is  allowed 
to  go  by  default  pit.  must  nevertheless  prove  the 
natoreand  extent  of  bis  damage,  evidently,  refen  to 
the  case  of  an  open  policy,  and  not  aa  here  to  a  valued 
one,  which  makes  all  tlie  diSerenee,  and  brings  the 
case  within  the  principle  of  Thdltum  v.  Fletcher,  1 
Doug.  315.  [WiLDB,  B.— The  contention  against 
yon  will  be,  that  if  in  the  case  of  a  valued  policy  yon 
allege  in  the  declaration  a  total  loaa,  and  the  deft,  suffers 
judgment  by  default,  the  pits,  are  in  no  better  position 
than  if  it  had  been  traversed.  The  pits,  must  incur  the 
same  expense  to  prove  a  total  loti  as  if  it  hod  been 
denied  by  the  plea.]  That  will  no  doubt  be  said. 
In  Irving  v.  Mamung,  in  the  H.  of  L.,  6  C.B.  391,  the 
amount  in  a  valued  policy  was  held  to  be  liquidated 
damages,  and  if  that  be  so  it  cannot  be  necessary  to 
prove  the  total  loas  with  a  view  to  the  damages  ;  and 
what  was  said  in  that  ease  as  to  the  necessity  of 
proving  a  total  loss,  bad  reference  to  cases  where  it 
was  actually  traversed,  or  the  policy  was  an  open  one. 
To  say,  because  a  pleading  was  divisible  it  was  there- 
foie  not  admitted  in  the  absence  of  a  traverse,  was  a 
&Uaey.  li  it  be  traversed,  the  party  averring  may 
succeed  upon  proof  of  a  part,  though  he  fail  as  to  the 
rest.  Heretofore,  nnder  the  old  system  of  pleading, 
•n  »  P»ynient  into  court  on  a  valued  policy,  a 
fleft  pleaded  that  there  were  no  damages  vJtra, 
which  was  a  traverse  in  effect  of  a  total  loss,  and 
under  the  C.L.P.A.  the  plea  that  the  sum  paid  in  was 
sufficient  to  satisfy  the  damages  implied  a  similar 
traverse.  Again,  a  constructive  total  loss  was  clearly 
proved,  and  if  it  was  necessary  also  to  prove  notice  of 
lOwadonment,  the  letUrs  from  the  captain,  which  had 
been  sent  to  the  club  secretary,  were  a  sufficient  notice. 

Jamee,  Q.C,  Kemptay  and  C.  RuueU,  contra,  sup- 
ported their  rule. — Looking  at  it  as  an  open  policy, 
there  was  only  one  caase  of  action,  namely,  the  damage 
flowing  from  the  periU  of  the  sea.  There  bad  been 
damage  for  which  the  assured  was  entitled  to  recover 
to  the  extent  he  could  prove  before  a  jury,  who  would 
inquire  into  the  extent  of  damage,  and  give  their 
Terdict  accordingly.  Then,  the  only  difierenoe  between 
a  valued  and  an  open  policy  was,  an  agreement  of  the 
parties  in  the  former  as  to  the  price,  which,  in  case  of 
loss,  was  subatituted  for  the  finding  of  the  jury,  and, 
in  the  absence  of  fraud,  the  value  already  ascertained 
could  not  be  re-opened.  That  agreed  value  must  be 
taken  like  the  ralne  ascertained  by  the  jury,  and  the 
proportion  which  the  loss  bears  to  snch  agreed  value,  is 
what  the  pits,  are  entitled  to.  That  was  decided  by 
Ireiag  y.  Mammg  (u6i  sq,.),  and  1  H.  of  L.  Cos. 


267.  [Wilde,  B. — Suppose  a  ship  worth  500011,  bnt 
valued  in  the  policy  at  1 0,000/.,  is  lost,  the  assured 
recovers  the  10,000{.,  which  U  double  its  value ;  bnt  if 
a  vessel  valued  at  2000/.  is  insured  for  VKOL,  the 
owner  being  his  own  insurer  for  the  rest,  then  if  he 
lose  a  mast  worth  \00L,  be  would  recover  lOOL  Bat, 
accor4ing  to  your  argument,  be  would  have  a  right  t» 
come  on  the  nnderwriter  for  200/,]  Yes,  that  is  the 
way  in  which  the  averagea  are  ordinarily  adjmted. 
[WiLDK,  B.— That  is  the  fallacy  in  your  case.  The 
principle  of  iosuranoe  law  is,  that  no  man  can  get  nH»» 
out  of  the  nnderwriters,'ezcept  in  the  case  of  a  total  loss,, 
than  the  actual  amount  of  the  loss  sustained.]  Thv 
real  question  is  one  purely  of  pleading.  Wbst  has 
deft,  admitted  by  not  traversing  the  loss  ?  Kothisg 
but  the  one  cause  of  action,  the  damage  from  perils  of 
the  sea.  The  words  "  and  was  wholly  lost "  ore  im- 
material, and  only  go  to  quantity  of  damage.  An 
omission  to  traverse  a  material  allegation  isan  admis- 
sion of  its  truth,  but  the  omission  of  an  immaterial 
allegation  goes  for  nothing.  There  vrM  no  total  bmr 
nor  were  the  letten  of  the  captain,  who  was  apart 
owner,  any  notice  of  abandonment  raiong  a  constrss* 
tive  total  loss ;  but  even  if  they  amounted  to  noticsr 
the  notice  was  too  late.    They  cited 

Arnould  on  Insurance,  358,  Sod  edit.; 

JTni^Uv.  fatlA,19Q.B.649;  19  L.J.509,Q.B.;. 

Xatix  V.  Salvador,  4  Scott,  1 ;  8  Bing.  N.  C.  266 ;. 

Milchen  V.  JSdie,  1  T.  R.  608  ; 

Gemon  v.  Sogal  Exchange  Imturaace  Conpssfr 
6  Taunt.  383 ; 

Gardiner^.  CroatdaU,  2  Burr.  904;  1  W.B.  198} 

FoU^  V.  Tabor,  2  F.  &  Fin.  663,  per  Erie,  CJ. ; 

Lmdtag  v.  Leathleg,  2  lb.  696 ; 

Ncmtee  v.  Thompion,  2  East,  S8S; 

Ructtr  V.  Pahgrave,  I  Camp.  557 ; 
[BsAuvrELL,  B.  referred  to  Goram  T.  Swtltif,  • 
Wm.  Sannd.  199.] 

At  the  conclusion  of  the  argument  the  case  stood 
over  for  arrangement,  on  a  suggestion  from  the  ooor^ 
thai  pits,  should  consent  to  have  the  damages  ertimsted 
OS  for  a  partial  loss,  or  leave  it  to  the  court  to  decide 
whether  deft  might  be  allowed  to  amend ;  the  Cooit 
intimating  their  opinion  that  evidence  of  abandonment 
was  defective.  Ultimately,  however,  Uie  foUowing 
judgment  of  the  court  (via.  Pollock,  C.B,  BramweU, 
Channell  and  Wilde,  BB.)  waa  delivered. 

Julg  6.— Bramwkll,  B.— In  this  case,  whidi 
was  au  action  on  a  valued  policy,  the  declaration  eim- 
tuned  the  ordinary  allegation  of  loss,  and  the  plea  was 
one  simply  of  fraudulent  concealment.  There  was  n» 
traverse  of  a  total  loss,  bnt  a  plea  of  fraud.  The  tat 
question  was,  whether  such  a  plea  admitted  a  total  has. 
We  are  of  opinion  that  such  a  plea  does  not  admit  that 
there  was  a  total  loss,  even  in  the  case  of  a  vshed 
policy.  It  is  not  necessary  to  go  very  elaborately  into 
it,  but  a  plea  never  admits  more  than  must  have  been 
proved  if  the  allegation  supposed  to  have  been 
admitted  bad  been  traversed.  If  tbis  allegation  hid 
been  traversed,  the  pits,  would  be  entitled  to  recover 
upon  proof  of  a  partial  loss  only,  therefore  nothinf 
more  than  a  partial  loss  is  admitted,  and  oonseqnsoUy 
that  point  fails  the  pit.  Then  the  other  sad 
remHining  question  in  the  case  waa,  whether  there  »••• 
evidence  of  abandonment,  and  we  are  of  opinion  that 
there  was  not.  The  matter  was  much  diacnsssd  /r* 
and  con.  at  the  time.  The  proceedings,  as  far  ••"• 
could  jndge  them  on  the  part  of  the  assured,  appeared 
to  be  fair,  bnt  undoubtedly  be  had  so  acted  as  not  » 
bind  himself  by  any  intimation  of  his  abandoning,  and 
we  are  of  opinion  that  the  nnderwriten  were  not 
bound ;  in  fact,  there  waa  no  abandonment.  The  resolt 
is,  this  rule  must  be  made  absolute  to  enter  the  vsidiok 
for  a  partial  loss. 
IltUe  absolute  to  enter  a  verdict  for  a  partial  bti. 
Attorneys  for  pit.  Bark  and  Co.,  80,  Sautl|afflftso> 
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Tut  Aitobnicy-Geiiekal  v.  Silum  and  others. 


[Ex. 


■iMiiUisgt,  CluDoery-UiM,  igeoU  for  A.  J.  and  W. 
Jlocn,  SaaderUnd. 

AUoniejs  for  deft.,  Shum  imd  Crotsman,  3,  Kiog'i- 
tfi,  B*dfonl-row.         

lIiCBABLXAS  Term  1863. 

Tuadag,  If 09.  3. 

Trk  ArtoiurKT-OEicERAi.  V.  SnitM  ahd 

OTBEBS. 

Bin  {jfaxepttont — Nao  trial — Practica — Nem  rule. 
T%»  judge  will  nfutt  to  sign  a  bill  of  txcepliont 
witrt  Ae  diitaUtfrom  tie  view  taUn  bg  the  par  lite 
o/Ae  teme  m  ichicA  he  uied  the  vorde  addreued  to 
ttejun/.  In  tuck  case  Me  remedg  it  to  move  for 
a  new  tri<U,  on  tke  ground  that  the  verdict  was 
ageixit  evidenee.  Afhr  a  biU  of  exeeplione  ten- 
dered, the  court  vottU  not  entertaia  a  motiou  for  a 
MW  trial  on  a  point  of  law. 
T%e  court  kai  no  power  under  the  C.  L.  P.  A.  to 

emUrye  the  lime  for  uumingfor  a  new  trial 
Tie  C.  L.  P.  A.  not  giving  an  appeal  from  the  re- 

oeuue  eide  of  tiit  court : 
Tie  judge*  iave,  eontequenilg,  made  a  new  rule,  ex- 
taidiHg  tie  .provuiona  of  tie  C.  L.  P.  A.  to  tie 
revenue  eide  of  the  Court  of  Ex.,  to  at  to  give  an 
appeal  m  rerenw  cotee . 
This  WW  the  cue  of  the  Alexandra. 
The  iofonnation,  oonUuning  ninetj  eonnts,  filed  bj 
Her    Usjesty'e    Attorney-General,  with    a    riew    of 
obuining  on  the  put  of  the  Crown  ii  condemnation  of 
the  tcikI,  u  well  as  imposing  penalties  or  imprison- 
ne&t  npon  certain  persons  eoneeroed  in  the  equipping, 
fitting  out,  or  furnishing  of  the  ship  oontrarj  to  the 
prorinons  of  the  Foreign  Enlistment  Act.     The  JD17 
.foond  a  Tcrdict  for  the  defts.,  the  Attomejr-Oeneral 
tendering  a  bill  of  eiceptions  to  the  ruling  of  the  Lord 
<3ii«f  Baron,  before  whom  the  case  was  tried. 

The  Attomeg-General  (uitb  whom  were  the  Soli- 
tilor-General  and  T.  Jonei)  now  applied  to  their  Lord- 
ahipa  to  enlarge  the  time  for  applying  to  the  court  for 
a  new  trial,  beyond  the  nsaal  fonr  days,  in  case  it 
•bonld  happen  that  the  Lord  Chief  Baron  shonld  refose 
to  sign  the  bill  of  exceptions  tendered  at  the  trial. 

The  Attomef-Generai  said:— It  will  be  in  the 
nwUection  of  yoor  Lordship  that  at  the  trial  yon  laid 
down  views  whioh  yoa  thought  ought  to  govern  the 
Joiy  ai  to  the  construction  of  the  Foreign  Enlistment 
Act.  Yonr  Lordship  did  so  in  a  manner  irhich  we 
thought  perfectly  intelligible  to  all  persons.  There 
was  so  difference  whatever  in  the  understanding  of 
jour  Lordahip's  ruling  on  the  part  of  the  counsel  for 
the  Crown,  and  we  had  no  reason  to  suppose  it  was 
«therwi»«  as  regards  the  counsel  for  the  defts.,  or  that 
it  wai  generally  understood  in  any  sense  other  than 
that  in  which  we  understood  it.  At  the  end  of  the 
trial  wo  expressed  a  wish  to  offer  exceptions  to  that 
nlin^  and  were  told  that  it  was  not  necessary  at  all  to 
«t«ltd  upon  the  usual  form.  Yonr  Lordship  said,  "  I 
win  accept  any  billof  exceptions  you  chooae  to  tender; " 
^ai  aoeordiogly  after  the  verdict  we  wrote  ont  the 
principal  points  which  we  understood  your  Lordship  had 
Jaid  down,  bntyour  Lordship  said  that  we  were  not  bound 
bf  what  paised  on  that  occasion,  and  that  the  matter 
«ooU  be  easily  settled.  The  case  involved  a  point  of 
▼cry  great  importance,  and  it  was  tnostfit  and  desirable 
that  exceptions  should  be  tendered,  in  order  that  the 
«aM  might  be  argued  before  a  court  of  error,  and,  if 
aeeoaary,  before  a  still  higher  tribunal.  We  are  most 
aaxiaos  that  the  question  should  be  so  raised  and 
detarmined,  and  we  no  reason  to  donbt  that  the  other 
■ide  is  equally  so,  but  hitherto  there  have  been  diffi- 
culties in  arriving  at  any  form  of  exception  which  we 
<■»  nly  upon  as  certain  to  receive  the  signature  of  yonr 
Xotdabip.     We  sincerely  hope  that  these  difficulties 


may  be  overcome.  We  are  in  commnnication  with  the 
counsel  on  the  other  side,  who  have  in  their  possession 
the  furm  of  agreement  we  propose,  and  we  trust  that 
an  exception  in  writing  may  be  arrived  at  with  them, 
or,  if  that  shonld  not  happen,  that  your  Lordship,  oa 
biing  applied  to,  will  settle  such  a  form  of  a  bill  of 
exceptions  »i  will  raise  the  real  question  to  be  de- 
termiied  in  a  way  satisfactory  to  both  parties  and 
useful  to  the  public 

PoLXMX,  C.  B.— I  think  it  right  to  state  that  I  see 
no  prospect  whatever  of  any  change  in  the  view  I  took 
as  to  my  duty  in  deciding  upon  the  bill  of  exceptions. 
A  correspondence  has  passed  between  myself  and  the 
late  Attorney-General  which  probably  yon  may  have 
seen.  Yon  were  not  present  during  the  whole  of  the 
trial.  So  far  from  my  laying  down  the  law,  as  the  bill 
of  exceptions  tendered  to  me  assumed,  I  took  parti- 
cular pains  to  avoid  anything  of  the  kind.  I  had 
originally,  during  the  argument  of  Sir  Hugh  Caims  at 
one  part  of  the  trial,  entertained  an  impression — I 
called  it  no  more — that  all  the  expressions  in  the 
Foreign  Enlistment  Act,  "  equipping,"  "  fitting  ont," 
and  so  on,  probably  meant  the  same  thing,  and  were 
to  be  referred  to  the  verbiage  of  an  Act  of  Parliament, 
just  in  the  same  way  as  the  words  "ship"  or 
"vessel,"  which  are  commonly  used  in  statutes, 
and  are  no  doubt  intended  to  mean  the  same 
thing.  But  the  late  Attorney- General  in  his  addree* 
referred  to  a  ease  in  an  American  Conrt,  with  an 
appeal  to  a  superior  court  where  the  decision  below 
was  affirmed.  It  was,  I  think,  a  case  in  which  the 
vessel  was  completely  prepared  in  every  respect,  with 
the  exception  of  being  armed.  When  I  came  to  sum 
up  I  mentioned  that  case  to  the  jury,  and  commended 
so  far  as  to  say  I  adopted  it.  I  left  it  to  them,  and 
pointed  out  what  had  fallen  from  the  connsel  as  to  the 
law  on  the  subject,  not  what  I  considered  was  the  law. 
I  then  finally  left  the  question  to  them,  in  the  alter- 
native  using  the  very  words  of  the  Act  of  Parliament. 
If  yon  thuik,  I  said,  this  vessel  was  "  armed,"  or 
"  equipped,"  or  "  fitted  ont,"  or  "  intended  to  be 
armed,"  or  fitted  ont  or  equipped,  your  verdict  must  ba 
for  the  Crown ;.  if  not,  it  must  be  for  the  defts.  Kow, 
the  Attorney- General  presented  to  me  a  bill  of  ex- 
ceptions, by  which  I  was  said  to  have  told  the 
jury  that  the  veesel  most  be  armed,  and  that  if  it 
was  not  armsd  there  was  no  offence.  I  not  only  did  not 
tell  tlie  jnry  so,  hot  if  yon  read  the  shorthand  writer's 
note*  of  the  trial,  I  think  yon  will  say  no  person  caa 
have  any  doubt  tiut  I  left  the  question  as  I  have  just 
stated  it  But,  probably,  the  object  yon  have  in  view 
may  be  obtained  by  a  motion  without  any  reference  to 
a  bill  of  exceptions.  It  is  tme  no  point  was  reserved  at 
the  trial  so  as  to  give  yon  aright  of  appeal  in  the  event 
of  the  rest  of  the  conrt  concurring  wiUt  me  in  the  direo- 
tion  I  gave  to  the  jury.  But  this  is  a  matter  of  so 
much  importance  I  do  not  know  whether  I  can  pledge 
the  whole  conrt  in  this  respect;  but  certainly  it  would 
be  very  much  to  be  lamented,  however  unanimous  this 
conrt  might  be,  if  we  did  not  give  yon  what  we  have 
the  powrr  of  doing,  an  appeal  to  a  Superior  Court. 

The  Attomeg-GeneraL — I  understand  you  have  no 
power  by  Act  of  Parliament  to  give  an  appeal  unless 
there  be  a  difference  of  opinion  among  your  Lordships. 
Pollock,  C.B.— That  is  not  so.  We  have  the 
power  of  granting  an  appeal,  and  I  mnst  say,  as  far  as 
I  am  concerned,  however  unanimous  and  strong  ths 
Court  may  be  in  point  of  law,  if  yon  wish  an  ap- 
peal, you  will  certainly  have  my  voice  in  favour  of 
granting  it" 

Bramwxll,  B.— I  nnderttand  the  difficulty  to  be 
that  the  C.  L.  P.  A.  does  not  apply  to  a  case  of  this 
kind.  Ton  sre  apprehensive  that  Pollock,  C.  B.  will 
decline  to  eign  the  bill  of  exceptions  in  the  form 
in  which  yon  have  tendered  it,  and  if  yon  move  for 
a  new  trial  on  the  ground  that  he  directed  the  jni^ 
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The  Attornky-Giinehai.  v.  S11.1.IM  and  othbrs. 
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vrongW,  and  ha  reporU  thtt  he  did  not  so  direct  them, 
Tre  could  not  grant  a  mie  for  a  new  trial  under  theee 
circumiitances.  That  is  the  sort  of  difficulty  in  vbich 
jou  are  placed. 

The  AUomey- General. — We  haye  merely  on  the  bill 
of  exceptions  adopted  the  lilera  $erip(a  which  we  hare 
here.  I  am  not  aware  that  even  a  learned  judge  is 
able  to  interpret  his  own  words  on  an  application  for 
a  new  trial  in  a  sense  different  from  that  which  they 
really  mean. 

Brahwell,  B. — We  ought  not  to  depart  from  the 
ordinary  practice  of  taking  the  judge's  interpretation 
of  the  words  in  which  he  directed  the  jury. 

Pollock,  C.B. — I  will  read  the  shorthand  writer's 
notes  as  to  what  I  left  to  the  jury: — "The  qnesiion 
is,"  I  said,  "was  there  any  intention  in  the  port  of 
Liverpool  or  any  other  port  that  the  ship  should  be  in 
the  Ungusge  of  the  Act  of  Parliament,  equipped,  fitted 
out,  or  armed  with  tba  object  of  taking  part  in  any 
contest."  I  also  said,  "If  yon  think  that  the  object 
was  to  equip,  furnish,  fit  out,  or  arm  that  vessel  at 
LiTerpool,  then  there  is  auffident  matter  for  your  con- 
aideration ;  but  if  yon  think  the  object  really  was  to 
build  a  vessel  in  obedience  to  ordera,  and  in  Oomplianee 
with  a  contract,  leaving  it  to  those  who  brought  it  to 
make  what  use  they  thought  fit  of  it,  then  it  ap 
pears  to  me  that  the  Foreign  Enlistment  Act  has  not 
in  any  degree  been  broken.  I  leave  yon  to  find  that 
by  your  verdict." 

"The  Attonug-GeHeraL — ^Yoor  Lordship  said  that 
yon  would  not  bind  the  Attorney-General  to  what 
passed  on  that  occasion, — that  he  oonld  not  alter  the 
thing  then.  The  version  which  the  then  Attorney* 
General  had  prm  at  the  time  of  th*  Lord  Chief 
Baron's  ruling  was  not  contradicted. 

Pollock,  C.  B. — The  question  now  is,  what  course 
yon  can  take  consistent  with  the  views  of  the  court. 
If  you  wish  to  move  for  a  new  trial  on  the  ground 
that  the  jury  ought  not  to  have  foand  the  verdict  that 
they  have,  the  eonrt  will  entertain  that  applioation;  but 
if  yen  mean  to  reserve  to  yourself  the  power  of 
m^ng  a  motion  for  a  new  trial  on  a  point  of  law, 
having  tendered  a  bill  of  exreptions  oontaining  that  or 
some  other  point,  I  do  not  think  the  court  will  consent 
to  that  oonrse. 

The  AUomey-General — My  application  is  now  sim- 
ply to  have  the  time  for  moving  for  a  new  trial  en- 
larged, so  that  both  sides  may  agree  as  to  what  your 
Lordship  said  to  the  jury  as  to  the  interpretation  of  the 
statute.  We  believe  that  the  finding  of  the  jury  was 
following  upon  your  interpretation  of  the  statute. 
Pollock,  C.  B.— Nothing  of  the  kind. 
The  AUometf-Genertd. — Then  both  sides  are  under 
a  misapprehension,  and  it  is  their  oommon  wish  to 
raise  the  point  by  a  bill  of  exceptions,  if  poaatble.  We 
ask  you  to  enlarge  the  time  beyond  the  four  days ; 
and  if  in  the  meantime  we  do  not  get  your  Lordship's 
signature  to  the  bill  of  exceptions,  I  will  move  for  a 
new  trisl. 

BkAKWSLL,  B. — We  have  no  power  under  the  Act 
to  allow  more  than  fonr  days  except  by  your  making 
the  motion  for  a  new  trial  and  then  adjourning  it,  but 
that  would  not  answer  your  purpose. 

The  Attomeg-Geiteral  said  that,  as  this  was  only  the 
second  day  allowed  for  moving,  by  the  fourth  day  they 
wonld  have  considered  whether  the  case  oonld  be  brought 
within  the  C.  L.  P.  A.,  and  mention  the  case  again,  or 
take  further  steps  in  the  matter. 

Nov.  4. — The  AUomey-General  (with  whom  was 
the  Solicitor-General  and  T.  Jonet)  said  that  be 
attended  their  Lordships  this  morning  in  consequence 
of  the  suggestions  thrown  out  by  them  yesterday, 
which  bad  recnved  the  careful  attention  of  the  ooan- 
■el  for  the  Crown.  They  found  that  it  was  in  tlieir 
Lordships'  power,  if  they  thought  fit  to  exercise  it,  by 
aa  asl  to  b)  done  this  day,  to  so  apply  the  C.  L.  P.  A. 


as  to  give  an  appeal  in  a  ease  of  this  deeeription  on 
the  revenue  side  of  the  court.  The  26th  tectioE  of 
the  Queen's  Kemembranoer  Act  (.22  &  23  Viet  s.  81), 
said  it  should  be  lawful  for  the  Lord  Chief  Bsron  sod' 
two  or  more  barons  of  the  Exchequer  from  time  to  time 
to  make  rules  and  orders  as  to  process,  practice  and 
pleading  on  the  revenue  side  of  the  eonrt  as  might  seem 
to  them  necessary,  and  also  by  such  rules  and  ordeis 
to  adapt  any  of  ibe  provisions  of  the  C.  L.  P.  A.,  and 
any  rules  of  pleading  and  practice  on  the  plea  nde  to 
the  revenue  side  as  might  seem  to  them  expedient  for 
making  the  process,  &c.,  on  both  sides  as  nearly  as 
might  be  uniform.  The  learned  counsel  said  he 
thought  that  their  Lordships  could  under  that  sec- 
tion make  an  order  which  would  meet  the  pieeeot 
case. 

Pollock,  C.  B.— Why  cannot  yoor  motion  be  made 
to-morrow,  or  indeed  at  any  time  ? 

The  Allomey-General  said  it  occnmd  to  Urn  that  it 
might  possibly  be  too  late  to-morrow. 

Pollock,  0.  B. — I  am  inclined  to  think  that  nnder 
that  section  the  court  could  make  such  an  order  a> 
you  snggekt  at  any  time. 

Bramwbll,  B.,  said  the  revenne  rules,  made  nnder 
the  section  in  question,  were  originally  prepared  in  the 
Queen's  Remembrancer's  Office,  and  he  bad  himself  a 
good  desl  to  do  with  them.  The  omission  of  the  right 
of  appeal  in  revenue  cases  was  intentional  on  ^be  part 
of  those  who  prepared  the  rules,  who  thought  it  wat 
not  expedient  to  give  such  power.  He  waa,  however, 
not  aware  of  the  omission  at  the  time,  aa  his  atteitin 
was  not  called  to  it,  but  he  now  thought  that  what  was 
a  good  rule  in  an  ordinary  civil  ease  mnst  alio  be  a  good 
mle  in  eases  on  the  revenne  side  of  the  oonrt.  If,  how- 
ever, they  thought  such  a  mle  should  be  inserted,  they 
should  not  adopt  it  without  consideration  and  on  the- 
spur  of  the  moment,  lest  in  doing  so  they  mi^ 
reverse  something  which  had  previously  been  done  by 
the  court. 

The  Atlomeg-Genaxtl  said  it  had  of  conrse  been  hit 
duty  to  consider  whether  any  public  inconveniene* 
would  arise  in  other  cases  by  making  snch  a  rule,  and' 
his  strong  impression  was  that  there  would  not,  and 
that  the  rule  was  very  desirable. 

Pollack,  C.B. — I  quite  agree  with  you,  and  on 
the  present  occasion  I  shonld  be  disposed  to  concur  in 
any  mode,  short  of  •  violation  of  principle,  whid 
would  give  effect  to  yonr  desire  for  an  appeal.  I  owi,. 
after  the  experience  I  have  bad  in  this  court,  thst  ? 
see  no  reason  why  there  should  not  be  an  appeal  in  a 
revenue  case  as  in  other  cases.  At  all  events  there 
onglit  to  be  power  in  the  court  to  grant  an  appeal  if 
applied  for,  and  they  thought  fit  it  should  be  given. 

PiooTT,  B.  entirely  concurred  in  the  view  taken 
by  his  Lordship,  which  he  thought  consonant  with  the 
spirit  of  modem  legislation,  which  gave  the  petition  sf 
right  and  costs  against  the  Crown. 

Pollock,  C.  B. — As  the  court  ooncnrred  in  th» 
view  of  the  learned  counsel,  he  thought  the  better 
course  would  be  for  the  court  to  adjourn  earlier  than 
usual  for  the  purpose  of  seeing  whether  the  role  shonld 
be  made.  As  bis  learned  brother  said,  the  nutter 
ought  not  to  be  decided  in  a  bnny,  and  if  the  leaned 
counsel  attended  to-morrow  morning,  they  wonld  tril 
him  whether  the  alteration  in  the  rule*  would  h* 
made.  He  presumed  that  if  they  granted  the  appli- 
cation the  AttomeyrGeneral  would  simply  move  for 
a  new  trial  on  all  the  grounds  which  might  oeenr 
to  him. 

The  Altorueg-Gentral. — ^If  yonr  Lordship*  oak* 
the  rule  no  doubt  I  shall  do  so. 

Pollock,  C.  B.— I  think  that  would  be  the  better 
course  to  adopt,  because  it  will  ensble  yon  to  msks 
every  objection  which  can  reasonably  be  nrged  to  what 
passed  at  the  trial,  and  to  whatever  it  may  be  tta««(kt 
,  had  misled  the  jury. 
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Gakic* 

Frbb  Fisbbbs,  &c.  of  Whitstablb. 

Gakh  t>. 

JoHHSUn  ASS  OTHSBS. 

[Ex.  Cb. 

The  AUomaf-GmenU. — I  un  mncb  obliged  to  your  I 
I/Kdahipa. 

Pollock,  C.  B. — ^Unfortnnatelj  I  iras  ia  eomma- 
aication  with  the  Ut«  Attorney-General  alone  on  this 
•abject,  and  with  no  other  law  officer  of  the  Crown  ; 
and  if  he  had  not  resigned  I  had  soma  intention  of 
aiggesting  to  him  the  proprietj  of  abandoning  the  bill 
at  exoeptiona,  and  moving  on  any  point  which  be 
tluiigbt  presented  a  fair  ground  for  a  motion.  Now 
Ikat  the  impediment  is  likely  to  be  remored,  and  a 
lerenne  case  be  placed  on  the  same  footing  as  any 
ether  proceeding,  andonbtedly  •  motion  for  •  new 
trial  would  be  far  better  than  a  bill  of  ezoep- 
tknis,  which  coren  Tarions  old  technicalities  which, 
uder  a  better  and  more  enlightened  system,  may  be 
got  rid  of. 

The  learned  Barons  retired  finm  the  oonrt  shortly 
before  three  o'clock,  and  after  being  absent  a  short 
time,  again  took  their  seats  on  the  bench,  when  Mr. 
Walton,  the  senior  master  of  the  coort,  and  the  Qneen's 
Bmembnocer,  read,  by  the  direction  of  Pollock, 
C3.,  a  new  role  which  they  had  framed  under  the 
SS  &  23  Viet.  e.  21,  s.  26,  extending  the  provisions  of 
the  C.  L.  P.  A.  to  Uie  rerenoe  side  of  the  court,  so 
as  to  give  an  appeal  in  revenne  cases.  This  will 
■KM  the  ease  of  the  Alexandra,  and  enable  the  Crown 
te  obtain  the  appeal  which  the  Attorney-General  has 
••ght. 

SZOHEaXTBK  OHAJEBES. 

Beported  bj  W.  Uitd,  Esq.,  Barrister-at-Law. 

APPBAL  PROM  TBB  COMMOK  BKSCB. 

Friday,  Nov,  28  and  Feb.  5. 
(Befon  PoLEXKiK,   C.B.,   Wiobtkan,   Blackscbm 

and  Mbllob,  JJ.,  and  Cbahubll,  B.) 
GiKH  (app.>  V.  Tub  Fbkb  Fubebb  asd  Dsedgkbs 
or  Whitstablb  (reaps.) ;  and  Gahn  v.  Jobssoh 

ABD  OTHBSS. 

Qnntfiom  the  Crown  of  oyeter  JUkeriti  and  anchor- 
age toU — DivinoH  of  manor. 
Tkt  Crmen    vuty  grant  to  a  tubject  the  toil  of  the 
tuuhora  btioa  low-watgr  mark,  together  viith  a  toll 
for  aacharage  of  veueU,  and  where  euch  grml  hat 
iem  acted  upon  from  time  immemorial,  tuch  right 
can  be  tuttained,  and  where  the  right  lo  granted  to 
lake  toU  belonged  to  a  manor,  mch  right  cannot 
be  upset    bjf  the   etafnte  of  £dw,    4,  nor  if  it 
dettroged  bg  a  divition  of  the  manor. 
In  this  case  the  qaeetion  for  the  opinion  of  the 
enrt  was,  whether  "  The  Company  of  Free  Fishers 
and   Dredgers    of    Whitstable,    in    the    county    of 
Kent "  bad  a  right  to  make  a  charge  for  anchorage 
■pen  every  vessel  anchoring  on  certain  land  below 
ww-water   mark,    the  soil    of    which   th*  company 
darned. 

b  appeared  that  by  deeds  of  lease  and  release  of  the 
llth  and  12th  Oct.  1791,  the  manor  of  WhitsUble 
aad  the  royalty  of  fishery  or  oyster-dredging  within 
the  said  manor  were  conveyed  to  Edward  Foad  and 
James  Smith  in  eqnal  moieties  as  tenants  in  common 
■■  fee.  By  deeds  of  lease  and  release,  bearing  date 
napwrtively  the  24th  and  25th  Oct.  1792,  it  was 
amoggst  other  things  recited  and  limited  as  follows  : 
**  And  whereas  within  the  limits  of  the  said  manor  of 
Whitstable  there  is  and  for  many  handred  years  now 
last  past  hath  been  a  fishery  for  the  growth  and 
iiapnivemeot  of  oysters,  extending  firom  the  seabeaeh 
for  a  cottsidetable  di8tan.ce  into  the  sea,  and  which 
S^eiy  daring  all  that  time  bath  been  managed  and 
carried  on  by  and  at  the  expense  of  a  certain  company 
•f  free  dredgers,  called  the  '  Whitstable  Company  of 
I^ndgers,'  who  have  held  the  same  from  time  to  time 
*s  tsoaats  nadei  the  lord  of  the  manor,  and  claim  to 


be  entitled  to  hold  the  same  as  free  fishers  on  payment 
of  such  several  rents  as  hereinafter  mentioned."  The 
manor  was  limited  to  Edward  Foad  and  two  others  ia< 
fee,  and  the  royalty  of  fishing  or  oyster-dredging  tni 
the  right  of  taking  oysters  and  other  fish  witUn  th» 
said  manor,  and  the  gronnd  and  soil  of  the  said  fishery, 
and  also  tbe  cnstomsry  payments  nsnally  and  of  right 
made  to  the  lord  of  the  said  manor  for  or  on  account 
of  the  anchorage  of  any  ship  or  vessel,  or  the  landing, 
of  any  goods  or  merchandise  within  the  said  manor, 
&C.,  to  Thomas  Foord  in  fee,  on  behalf  of  th» 
company. 

By  the  Act  33  Geo.  3,  c.  42,  the  Free  Fishers  an^ 
Dredgers  of  Whitstable  were  incorporated,  and  they 
have  ever  since  carried  on  the  fishery. 

By  indentures  of  lease  and  release,  hearing  datff 
respectively  the  4th  and  &!h  June  1793,  and  mada 
between  the  said  Thomas  Foord  of  the  one  part,  anit- 
the  said  company  of  free  fishers  and  dredgers  of  Whit- 
stable, in  the  said  connty  of  Kent,  of  the  other  part  r 
after  redting  the  said  indenture  of  release,  the  inden- 
tures of  the  llth  and  I2tb  Oct.  I79I,  a  mortgage  by 
the  said  Edward  Foad  to  George  Rigden,  and  the  saiA 
abstracted  indentures  of  the  24th  and  25th  Oct.  1792  ; 
and  reciting  that  the  purchase  so  made  hy  the  said 
Thomas  Foord  of  the  said  royalty  fisheries  and  here- 
ditaments was  by  him  contracted  for  on  the  part  of 
the  company  of  free  fishers  aforesaid,  and  the  sums  of 
SOOL  unto  the  said  Edward  Foad,  and  of  1530{.  unto- 
tbe  said  James  Smith,  making  2230<.,  which  were  tha 
conaideration  moneys  in  the  said  indenture  of  release  of 
the  a5th  Oct.  1792,  mentioned  to  have  been  paid  hj- 
the  said  Thomas  Foord  for  the  purchase  of  the  saif 
premises,  were  tbe  moneys  of  the  said  company,  and  no 
part  thereof  of  the  said  Thomas  Foord,  which  be  did 
thereby  acknowledge ;  it  was  witnessed,  that  in  con- 
sideration of  the  premises  and  of  lOs.,  he  the  said 
Thomas  Foord  did  grant,  release  and  aonfirm  unto  tha 
ssid  company,  and  to  their  snocessors  and  assigns,  all  that 
the  royalty  ol  fishery  or  oyster-dredging,  and  the  right 
of  taking  oysters  and  other  fish  within  tbe  manor  of 
Whitstable,  and  the  ground  and  soil  of  the  said  fishery 
extending  as  thereinbefore  was  mentioned,  and  als» 
the  customary  payments  usually  and  of  right  made  to 
the  lord  of  the  said  manor  for  or  on  account  of  tha 
anchorage  of  any  ship  or  vessel,  or  the  landing  of 
goods  or  merchandise  within  the  said  manor,  or  for  tha 
admission  of  freemen  and  other  payments  for  the  regn- 
Ution  of  the  freemen  and  fishery  there,  and  all  other 
payments  whatsoever  at  the  water  coort  of  frea 
dredgers  there,  and  all  such  like  payments,  and  all 
manner  of  forfeitures,  articles  and  things  which  of 
right  belonged  unto  and  were  tbe  property  of  the  lord 
of  tbe  said  manor,  by  reason  of  the  wrecks  of  the  sea 
or  other  such  like  rights  and  forfeitures  arising  witbia 
the  limits  of  the  sea-bank  aforesaid,  and  all  and 
singular  other  tbe  premises  which  in  and  by  the  said 
recited  indentures  of  lease  and  release  of  the  24th  and 
25th Oct.  1792  became  vested  in  the  said  Thomas  Foord, 
his  heirs  and  assigns,  or  in  any  person  or  persons- 
whomsoever  in  trnat  for  bim  and  them,  and  all  tha 
reversion,  &c.,  and  all  the  estate,  &c,  and  all  tha 
deeds,  &c,  to  hold  the  same  unto  and  to  the  use  of 
the  said  company  of  free  fishers  and  dredgers,  their 
successors  and  assigns  for  ever. 

The  oyster  fishery  extended  about  two  miles  from 
the  shore,  and  some  distance  below  the  ordinary  low- 
water  mark  ;  and  the  company,  as  far  back  as  1775,- 
clsimed  a  toll  of*  1«.  from  every  vessel  anchoring  or 
grouuiiittg  vrithin  the  space  covered  by  their  deeds  of 
conveyance,  which  claim  had  Iwen  enforced  on  threa 
difieront  instances. 

The  deft,  was  the  owner  of  a  vessel  called  Iha 
ilmore^,  and  on  the  29th  Sept.  1860  the  vessel  cast 
anchor  at  Whitstable,  on  the  land  covered  by  the  water 
of  the  sea  and  below  low-wtfer  mark ;  bat  the  spot 
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where  she  onohored  was  within  that  portion  of  the 
tuiinor  of  Whitatable  and  fishery  which  was  claimed 
by  the  pits,  under  the  abore  deeds  ns  tlieir  soil  and 
'freehold.  The  claim  of  the  pits,  was  a  charge  of  Is. 
lor  ancboriog  on  their  soil. 

The  deft,  contended  in  the  coort  below,  "  that  tb« 
■oil  of  the  sea  where  the  vessel  was  anchored,  being 
below  low-water  mark,  was  vested  in  the  Crown,  and 
conld  not  be  held  bj  a  subject ;  that  the  compan;  had 
no  right  to  claim  anj  payment  for  such  anchorage ;  that 
if  the  right  to  demand  a  payment  for  anchorage  was 
4Ter  vested  iu  the  lord  of  the  manor  of  VVbitstable,  that 
light  was  estingoished  when  the  manor  was  divided 
into  two  parts ;  and  also  that  the  deft,  was  nnder  the 
Cinqae  Ports  charter,  proved  at  the  trial,  exempt  from 
the  said  claim. 

The  Court  of  C.  B.,  however,  decided  that  the  Com- 
{lany  of  Free  Fishers  of  Whitstable  had  established 
their  right  to  the  anchorage  by  the  conveyance  and  by 
long  usage,  there  being  evidence  in  the  ease  from  which 
the  jury  were  warranted  in  inferring  that  the  anchor- 
age in  qneation  had  been  enforced  as  far  back  as  the 
time  of  legal  memory,  and  that  the  soil  of  the  seashore, 
to  the  extent  of  three  miles  from  the  beach,  being  vested 
in  the  Crown,  it  was  competent  for  the  Crown  to  grant 
the  soil  of  the  shore  in  question  and  the  right  of 
taking  an  anchorage  with  it,  and  it  was  against  this 
deciniun  that  the  deft,  appealed. 

PrtHlice  (^Baakiiu,  Q.  C.  with  bim)  appeared  for 
the  app. 

ImsA,  Q.  C.  (ff.  Denman  with  him)  for  the  reaps. 
The   following  authorities  were  referred  to  in  the 
«oiine  of  the  argument: — 

Kent's  Com.  427 ; 

Mofor  ofColdusler  v.  Brooke,  7  Q.  B.  339 ; 

Phear's  Treatise  on  Bights  of  Water,  44 ; 

Callis  on  Sewers,  49 ; 

The  AUomey-Generalv.  Burridge,  10  Pri.  350  ; 

Warren  v.  I'rideaux,  1  Mod.  350  ; 

if  agar  of  NoUiagham  v.  Lambert,  Willes,  111 ; 

iM-d  Peihata  v.  Pickertgitt,  1  T.  B.  660 ; 

Mayor  of  Exeter  v.  Warren,  5  Q.  B.  773  ; 

Jenkins  v.  Baroty,  1  Cr.  M.  &  B.  887  ; 

Jeake's  Charters  of  the  Cinque  Ports ; 

Hale's  de  Portibus  Maris ; 

Chitty's  Prer.  of  Crown,  134 ; 

Scriven  on  Copyholds.  Cur.  adv.  mdt. 

Feb.  5. — MxLLOB,  J.  now  delivered  the  judgment 
■ti  the  court. — Daring  the  argument  of  this  case 
we  intimated  ao  opinion  that  the  deft*,  conld  not 
-claim  exemption  from  the  payment  of  anchorage  due 
-under  the  charter  of  Edw.  4,  inasmuch  as  such  anchor- 
4ige  due,  if  legal,  must  have  had  its  origin  in  a  grant 
from  the  Crown  of  the  bed  of  the  sea,  before  the  time 
-of  legal  memory,  and  consequently  anterior  to  the 
'Charter  nnder  which  the  exemption  was  claimed.  As 
to  the  other  question  which  was  raised  by  the  case,  it 
was  scarcely  disputed  that  it  must  be  decided  in  favour 
■of  the  pits.  The  only  question  which  was  argued  at 
Jength  is  a  very  important  one,  and  the  law  witli  regard 
to  tlie  antborities  to  be  found  in  our  books  is  not  very 
Turcot  or  clear.  Mr.  Prentice  contended  that,  although 
the  bed  of  the  eea,  where  the  claim  arose,  was 
at  one  time  the  property  of  the  Crown,  and  might  pro- 
.perly  have  been  granted  to  a  subject  before  Magna 
Charts,  yet  that  it  could  only  have  been  lawfully 
.granted  subject  to  the  paramount  right  of  navigation, 
of  which  anchorage  is  a  necessary  incident,  unless  it 
.could  be  shown  that  the  giantae,  as  a  consideration  for 
ithe  grant,  hsd  offered  some  countervailing  advantage  to 
the  Crown  for  the  benefit  of  the  public.  That  before 
Uagna  Cbarta  the  king  could  have  granted  not  only 
the  shore  of  the  sea  to  a  subject,  but  aUo  the  bed  of 
the  sea  itself,  and  what  Hale,  C.J.  calU  the  dittricUu 
marit,  we  think  cannot  now  be  doubted.  The  antbo- 
(ity  of  Lord  Hale  as  to  this  natter  has  on  several 


occasions  been  recognised  and  adopted  by  judges  of 
the  greatest  eminence.     There  may  be,  and  we  think 
there  is,  a  distinction  between  the  shore,  or  Utut  mart*, 
and  the  bed  of  the  sea,  with  reference  to  the  mode*  in 
which  a  subject  may  have  acquired  proprietary  ri^tt 
therein,  as  well  as  in  the  nature  and  extent  of  the 
rights  so  acquired.    It  may,  we  think,  be  admittatd 
that  there  is  a  paramount  right   of  navigation  in  tlia 
sea,  in  arms  of  the  seu  and  in  navigable  rivers ;  and 
that  any  grant  by  the  Crown  of  any  portion  of  the 
bed    of   the  sea  or  of  the  soil,    and  arms  of  the 
sea  and  navigable  rivers,   must   be  subject  to  this 
paramount    right ;    and    although    a    subject    may, 
by  prescription,    have  a    wear    in    the  sea,    yet  if 
it  be  a  nuisance  to  the  patsuge  of  ships  it  may  be 
abated.     In    Hale's  De  Jure  i/arie  it  is  said,  "The 
people  have  a  public  interest,  a/tu  publicum  oS^uaagt 
and  repassage  with  their  goods  by  water,  and  must  not 
be  obstiucted  by  a  nuisance,  or  impeded  by  exactions ;" 
and  the  law  as  to  the  right  of  navigation  is  laid  down 
by  Uolroyd,  J.,  in  BlmdeU  v.  CaterhaU,  5  B.  &  A. 
294,  in  these  terms :    "  By  the  common  law,  all  the 
king's  subjects   have  a  general  right  of  passage  over 
the  sea  with  their  ships  and  boats,  and  other  vessels, 
for  the   purpose   of  navigation,  commerce,  trade  and 
intercourse,  and  also  in  navigating  rivers;   and  the 
right,   also,  of   common   fishery  there,  but  may   be 
excluded   from  the  latter  right,  though  not  now  hj 
charter,    at    least    by   immemorial    custom   or  pre- 
scription."    These  rights  are  noticed  by  Lord  Hale; 
"  but  whatever  former  rights  they  had  in  the  sea  or 
in  navigable  rivers,    it  is   a   very  different  question 
whether  they  have,  or  how  far  they  have,  independent 
of  necessity  or  usage,   public  rights  upon  the  shore 
(that    is,    between  the   high   and  low  water  markX 
where  it    is  not  sea,   or  covered  with  water,    and 
especially  when  it  has,  from  time  immemorial,  been, 
or  has  since  become,  private  property."  Now,  although 
in  this  passage  the  reference  to  the  rights  of  the  public 
in  the  shore  is  confined  to  the  point  between  high  and 
low  water  mark,  and  where  it  is  not  sea,  still  it  gives, 
we    think,  the    rule    with   reference  to  the  right  of 
anchorage    as    an    incident    to    navigittion   in   such 
portions  of  the  bed  of  the  sea  as  have  been  granted  to 
the  public    Any  person  navigating  a  vessel  may,  if 
required  by  reasonable  necessity  arining  from  stress  of 
weather  or  similar  causes,  drop,  an  anchor  in  any  part 
of  the  bed  of  the  sea ;  but  we  do  not  think  that  sooh 
a  right  is  inconsistent  with  a  claim  to  an  anchorage 
due  in  any  case  in  which  a  navigator,  of  bis  own  will, 
and    without    necessity,   anchors    in    the    bed  of  a 
dittriclut  maris  like  that  in  question.     It  is  true  that, 
in  the  anonymous  case  reported  in  the  note  to  page  57, 
I  Camp.  Bep.,  Wood,  B.  is  said  to  have  directed  the 
jury  "  that  a  navigable  river  is  a  public  highway,  and 
all  persons  have  a  right  to  come  there  in  ships  and 
to  nnload,  moor  and  slay  there  as  long  as  they  please ; 
nererthelegs,  if  they  abuse  the  right  so  as  to  work 
a    private    injury,    they    would    be    liable    to    an 
action."    This  certainly  appears  to  be  accurately  ex- 
pressed ;  whether  it  means  a  right  to  imload  or  to  shore 
in  a  navigable  river  as  absolute  and  indepeadent  of  any 
licence  or  compensation  in  respect  thereof.     Anchorage 
is  defined  by  Lord  Hale  to  be  "  a  prestation  or  toll  for 
every  anchor  cast  there,  and  sometimes  though  there 
be  no  anchor,  and  this  does,  in  truth,  properly  and 
prima  facie  arise  from  or  in  respect  of  property  in  the 
soil,  and  is  an  evidence  of  it ;  but  yet  is  not  so  always, 
but  grows  to  it   in  respect  of  the  franchise."     In  Tht 
Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  355,  Coltman,  J, 
in  directing  the  jury,  is  reported  to  have  said,  "  It  may 
be  law  according  to  the  ancient  custom  of  tbeplaoe,  that 
the  party  may  be  liable,  if  be  takes  the  gioand,  to 
make  a  reasonable  payment  to  the  owner  of  the  ioiL 
If  the  ground  belonged  to  him  he  might  raj  property 
bare  enforced  the  payment  of  the  vessel  talcing  ground. 
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■ach  ptjmoit  baing  sanctioned  by  sndaot  etutom." 
If  the  putiM  ntablish,  as  w«  think  they  do,  that  the 
■oil  in  the  bed  of  the  sea,  in  a  creek  or  haven,  arms  of 
the  aaa,  or  diitrietai  marii  might  have  been  granted  to 
a  mbjeet,  it  wem*  to  follow  that  any  dropping  of  an 
•aehor  not  oceasioned  hj  naaooable  neoeseity,  bnt 
Wnntarilj,  in  the  bed  of  the  sea  so   granted,  will 
entitle  the  owner  to  compensation  for  the  breaking  of 
the  soil.     If  that  be  so,  the  objection  is  one  of  prinoiple 
to  the  oompensation  being  fixed  and  determined,  and 
■lade  noifonn  by  eastom  or  grant,  as  in  the  case  of 
atalUge  or  pioeage  in  a  market  to  whioh  all  the  public 
have  a  right  to  resort,  hot  if  they  reqoira  to  erect 
•tails,  most  make  oompensation  to  the  owner  of  the 
•oil.    Toll  paid  to  the  owner  of  the  port  is  perhaps  not 
•triotly  aoalogoDa  to  the  dne  claimed  by  the  pits.,  inas- 
araeh  as  the  duty  of  repair  may  be  deemed  to  be  a  eon- 
aideration  for  it.    So  in   the  ease  of  toll  through, 
which  is  a  sum  demanded  for  passage  on  a  highway,  a 
ooosideration  is  necessary;  but  toll  (nwarse,  which  is 
a  tnm  demanded  for  passage  over  the  private  soil  of 
another,  appears  to  be  a  claim  of  the  same  character 
with  the  demand  in  the  present  case.    In  Tht  Magor 
•J  Ifcttm^am   v.    Lambert,   the   jndgmeat  of  the 
«ont    is    baaed    upon    this    distinction,    and    ae- 
••riingly  a  prescription  fo  t^e  toll  for  passing  along 
the  navigable  river  Trent  tbrongh  the  manor  of  Not- 
«»n^iam  was  held    bad,   "for  how  can  a  duty  be 
™^osed  on  all  the  subjects    of  England  only  fti  en- 
Joying  that  privilege  which  is  their  inherent  birthright, 
•nd  whiah  every  snhjeet  had  a  right  to  before  ?    If, 
■^•ed,  they  receive  any  partiealar  benefit,  as  going 
•»"■  a  bridge,  earning  on  a  quay,  wharf,  port,  or  the 
like,  this  indeed  may  alter  the  case."     Had  the  claim 
ndCT  oonaideration  been  in  respect  of  passage  over  the 
loens  in  question,  it  b  clear  that  the  prescription  eonld 
■rt  have  been  supported ;   because  it  appears  to  ns 
4ka   defts.   bavs   received    a    particular    benefit    by 
*Bebomg  thera^  and  that  there  is  nothing  nnreason- 
•Us    or   against   common    right  in    sustaining  the 
principle  in  the  present  case.    We  think  that,  after 
•0  long  a  period  of  enjoyment,  it  is  the  duty  of  the 
«out  to  hold  it  valid  unless  we  can  see  some  valid 
••aeon  against  it,  either  upon  principle  or  authority. 
We  are  therefore  of  opinion  that  the  pit  is  entitled  to 
the  customary  payment,  and  that  the  judgment  of  the 
«owt  below  was  right,  and  most  be  affirmed. 

Jndgmeat  ojbtaed. 

DIVOBOB  AND  KATBIKOKZAXi 
OATTSB?  OOTTKT. 

Bepotted  by  Dr.  Swabet,  of  I>octoiB'.«onmioo. 

Jme  12  md  IS,  mdJu^  15,  1863. 
(Before  Cbessweu,  J.O.) 

N ».  N 

Judicial  t^araUm — Cruelly— Charge*  of  utmatm-al 

eeimeetim  and  of  infection. 

Wagkt  given  by  the  court  to  the  vife't  eridemie  of 

nmatural  comieclioH  had,  or  attempted  fo  be  had, 

wart  her  bg  the  huOand,  and  to  eeidenee  tending  to 

prove  the  exittence  of  gonorrhaa,  and  of  its  mlfui 

eommamcation  by  huiiband  to  vrife. 

This  was  the  wife's  petition  for  judicial  separation. 

The  petition  alle(;ed:— I.  Marriage  on   the   14th 

day  of  July  1860.     2.  That  after  aud  marriage  yonr 

petitioner  lived  and  cohabited  with  her  said  husband 

at  Snnbniy,  in  the  oonnty  of  Middlesex,  the  residenoe 

of  her  parents,  and  that  the  said  petitioner  and  her 

add  fausband  have  had  issue  of  their  said  marriage 

one  daoghter,  bom  on  the    15th    March  1861,    and 

that  the  said  petitioner  is  now  again  pregnant  by  her 

add  Imsbsnd  (it  was  stated  in  evidence  that  the  second 

sltiU  was  bom  on  4tb  April  1863).     3.  That  on 


divera  ocoosions  since  their  marriage  the  said  6.  G.  N. 
has  in  divers  ways  at  their  said  residence  treated  your 
petitioner  with  cruelty  as  hereinafter  set  forth.  4. 
That  the  said  G.  G.  M.  frequently  swore  at  and 
abused  your  petitioner  in  foul  and  offensive  language, 
and  on  several  occasions  the  dates  whereof  yonr  peti- 
tioner is  unable  to  set  forth  threatened  to  take  your 
petitioner's  life.  5.  That  on  an  occasion  happening 
abont  the  month  of  Feb.  1861  the  aaid  0.  Q.  K. 
threw  your  petitioner  down  violently  on  the  bed,  and  in. 
order  to  tarri^  yonr  petitioner  seised  a  raxor  and  drew 
it  across  her  throat  as  if  to  cut  it.  6.  That  the  said. 
0.  G.  N.  constantly  kept  loaded  pistols  in  bis  bed- 
room, and  that  on  an  occasion  happening  about  tho- 
month  of  Sept.  1861  he  presented  a  loaded  pistol  at 
yonr  petitioner,  and  aaid,  "  By  God  I'll  shoot  you.'* 
7.  That  abont  a  month  before  the  birth  of  your  peti- 
tioner's said  child  the  said  G.  G.  N.  kicked  yonr 
petitioner  out  of  bed,  and  about  a  week  before  the  sud 
birth  violently  assaulted  yonr  petitioner  and  threw  her 
down.  8.  That  on  another  occasion,  happoning 
abont  the  month  of  July  1861,  the  said  0.  G.  N. 
violently  assaulted  and  struel(  your  petitioner  in  tbo- 
breast.  9.  That  on  two  several  occasions,  happening, 
abont  the  months  of  Hay  and  June  1861,  the  said 
0.  0.  N.,  in  spite  of  your  petitioner's  nmonstrancas^ 
attempted  to  have  sodomitical  interooorse  with  yoar 
petitioner,  and  thereby  seriously  hurt  bar.  10.  That 
some  time  in  or  before  the  month  of  Aug.  1861  tha 
said  0.  G.  N.,  knowing  himself  to  be  infe^ed  with  the- 
venereal  disease,  ecnnmnnicated  the  same  to  yonr 
petitioner. 

The  resp.'sanswsr  denied  the  alleged  aets  of  emaity  aa& 
alleged  oondonation,  on  which  issae  was  joinsd  snd  taksn. 
The  ease  was  tried  by  the  court  itself. 
Dr.  PhilHmore,  Q.  a  and  Dr.  Spinle  for  tlia 
petitioner. 
Maottulay,  Q.  C.  and  X.  Prilehard  for  the  rasp. 
As  to  the  9th  paragraph,  the  petitioner  stated  ilk 
evidence  to  the  following  effect : — "  In  May  and  Jons 
1861  I  was  cohabiting  with  my  husband;  there  wa» 
something  peculiar  about  my  husband's  intercourse  at 
that  time;  towards  the  beginning  or  end  of  Hay  he- 
had  improper  intetconise  with  me.  I  remonstrated 
and  entreated  him  to  desist ;  he  said  it  was  usual 
between  man  and  wife.  On  three  oocasions  ha  made 
the  attempt;  the  second  time  he  did  daost  thronglt 
my  expostulations,  because  I  was  sofiering  so  mncb 
from  tbe  first  occasion ;  on  the  third  oocasion  I  had  to- 
nse  all  my  strength  to  prevent  him."  On  cross- 
examination  as  to  whether  she  and  her  huaband  had 
not  been  id  the  habit  of  trying  strength  against  eaab 
other,  she  aaid,  "  On  one  occasion  we  did  try  staangtb^ 
and  I  was  the  strongest  then." 

The  resp.  denied  on  oath  that  he  had  done  or 
attempted  to  do  any  such  thing. 

The  snbstanceof  tbe  evidence  on  the  lOtb  paragraph  i» 
sufficiently  given  in  the  following  judgment,  which  is  re- 
ported principally  for  the  remarks  therein  on  the  subject- 
matter  of  these  two  paragraphs.  Our.  adv.  nil. 

July  1 5. — Cbxsswklx.,  J.  0.— This  is  a  suit  for  a 
judicial  separation.  The  petition  and  evidence  raised 
some  questions  of  a  very  disagreeable  nature,  and  I 
could  have  well  wished  to  be  relieved  from  the  necessity 
of  discussing  them.  Many  people  are  of  opinion  that 
the  publication  of  nutters  disclosed  in  this  court 
cannot  bnt  be  prejudicial  to  society.  In  some  casaa 
that  is  probably  true ;  but,  on  tbe  other  hand,  I  am 
satisfied  that  a  cahn  consideration  of  the  state  of 
feeling  that  results  from  matrimonial  quarrels,  snd  of 
the  utter  disregard  of  public  opinion  and  of  the  shame 
and  disgrace  which  must  attach  to  them,  often 
manifested  by  both  parties,  mutt  prodnoe  a  beneficial 
infinenoe  upon  all  who  are  not  blinded  by  their 
vindictive  feelings.  In  this  case  the  wife  seeks  for  a 
judicial  separation,  and  it  appears^ by  tbe  evidence  «C 
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>Ir.  Pukar  (of  whose  veracity  there  can  be  no  donbt), 
4bat  tha  aama  object  which  would  bo  obtained  \>j  such 
decree  might,  and  probabl/  woold,  bare  been  aecom- 
-plisbed  hj  private  arrangement,  but  for  some  dispute 
about  pecuniary  matters  orer  wliich  the  court  has  no 
^control.     The  case  having  come  before  the  court,  the 
petitioner  must  have  known  that  she  was  liable  to  be 
asked  questions  respecting  ante-nuptial  conduct,  which 
must  for  ever  hereafter  deeply  affect  the  social  position 
of  herself  and  her  mother.     On  the  other  hand,  the 
reap.,  for  no  very  intelligible   purpose,  save  that   of 
injuring  his    mother-in-law  (for  he  expressly  stated 
Chat  he  had  no  complaint  whatever  against  his  wife), 
•caused  a  public  disclosure  to  be  made  of  his  wife's 
ante-nuptial  frailty,  and  imputed  to  her  mother  con- 
nivance at  her  daughter's  dishonour — an  ungenerons 
course   which,  I  should  imagine,  would  impress  npoo 
bimself  a  stain  at  least  as  deep  as  that  by  which  he 
aongbt  to  degrade  them.  The  marriage  was  solemnised 
in  July  1860;    the  final  separation  took  place  in  Sept. 
1861.     In  the  interval  several  acts  were  done  by  him 
which  the  court  might  have  thought  sufficient  to 
establish  a  charge  of  cruelty,  but  the  parties  continued 
to  cohabit  as  man  and  wife,  and  therefore  all  such  acts 
down  to  September  last  were  condoned,  and  tlie  case 
turned  upon  a  revival  by  some  subsequent  act.    In  that 
month,  as  was  deposed   by  the  wife,  he  took  up  a 
.pistol  and  threatened  to  shoot  her;  she  looked  firmly 
in  his  face,  and  he  then  lowered  his.  hand  and  did  not 
&n,  and  that  she  was  so  much  alarmed  that  she  re- 
solved to  leave  him.    The  reap,  did  not  deny  the  act, 
but  alleged  that  it  was  not  done  in  anger,  but  that 
'both  had  been  in  the  habit  of  firing  his  pistols,  that  on 
.the  oocaaion    in    question    they  had    been    romping 
together  (which  did  not  appear  to  have  been  unusual 
.with  them),  and  that  the  threat  was  uttered  in  jest. 
The  wife,  on  cross-examination,  stated  that  she  never 
told  any  one  of  his  threat,  but  that  her  alarm  and 
«theT  things  caused  her  to  refuse  to  live  with  him 
again  as  his   wife ;  but  when   pressed  she  would  not 
swear  positively  that   she  had   not   afterwards   slept 
with  him,  or  that  she  had  on  the  aame  day,  after  the 
alleged   threat,  gone  out  for  a  drive  with   him.     A 
week  after,  Mr.  Faiker,  the  resp  's  solicitor,  was  sent 
^or,  and  during  an  interview  of  several  hours  the  sub- 
ject of  a  separation  was  discussed,  many  cluirgea  were 
made  against  the    resp.    by   the  petitioner    and   her 
mother,  but  it  did    not  appear  that  the  pistol  was 
mentioned,  and  1  am  not  satisfied  that  any  threat  was 
uttered  by  the  husband  in  such  manner  as  to  show 
that  future  cohabitation  would  be  unsafe,  nor  in  snch 
«  manner  as  to  cause  in  the  wife  a  reasonable  appre- 
hension   of    violence ;    I   cannot,   therefore,  come  to 
the  conclusion    that    the    former   acts  of   which  he 
was    accused    were     thereby    revived.       But     there 
were    two   other    charges    of    such    a    nature    that 
.it   is    necessary    to    take    special    notice    of     them. 
The  first  is,  that  in  the  month  of  May  1861  the  resp. 
committed  an  unnatural  crime  on  her  person ;  that 
she  did  not  complain  of  it,  labouring  tmder  the  erro- 
neous belief  that  he  had  a  right  so  to  treat  her  if  he 
pleased.      Now  it  is  remarkable  that    the     petition 
charged  an  attempt  to  commit,  and  not  the  commission 
«f  such  a    crime ;    the  resp.  denied   the  act  and   the 
attempt  to  commit   it.     There  was  not  on  either  side 
-any  corroborative  evidence,  nor  could  it  well    be  ex- 
■peoted  that  any  could  be  adduced.    In  all  cases  where 
a  crime  is  imputed,   the    presumption  of   innocence 
Binst  prevail  until  guilt   has  been  proved,  and  in  pro- 
portion to  the  gravity    of    the    charge  and    the  rare 
occurrence  of    the  crime  imputed,  it  is  reasonable  to 
require  more    cogent   evidence  to  overthrow  the  legal 
presumption  of  innocence.    The  crime  here  impnted  is 
•0  heinous  and  so  contrary   to  experience,   that  it 
would  be  moat  nnreaaonable  to  find  a  verdict  of  gnilty, 
arbere  there  is  simply  oath  against  oath  without  any 


further  evidence,  direct  or  circumstantial,  to  support 
the  charge.  I  cannot  therefore  oome  to  the  condnsion 
that  this  charge  was  proved.  Another  charge  was 
that  the  resp.  had  communicated  to  the  petitioner 
a  loathsome  disease.  A  medical  man  who  was 
consulted  about  a  week  after  the  separation 
deposed  that  he  then  examined  the  petitioner 
and  found  her  labouring  nnder  gonorrhoea  in  a 
violent  form,  and  that  she  must  have  had  it 
some  time;  that  she  was  suffering  much  pain,  and 
that  such  pain  was  generally  experienced  in  tenor 
twelve  days  after  the  disease  showed  itself.  The  peti- 
tioner, when  examined  as  a  witness,  deposed  that  she 
never  had  sexual  intercoune  with  any  one  bat  her 
husband ;  she  did  not  state  when  she  first  had  any  of 
the  symptoms  obseivedby  the  medical  men,  nor  was  the 
existence  of  snch  symptoms  assigned  as  a  reason  for 
refusing  further  cohabitation  with  her  husband.  The 
only  corroborative  evidence  given  by  the  petitiooer 
was,  that  she  had  seen  him  use  a  syringe  with  pow- 
dered alum  and  water  or  water  alone.  The  lanndreas 
employed  to  waab  for  the  family  deposed  that  in  Hay 
or  the  beginning  of  Juoe  she  observed  marks  on  the 
linen,  of  reap.,  which  might  be  supposed  to  iudicate 
that  he  was  suffering  from  gonorrhoea  in  a  virulent 
stage,  and  that  she  soon  afterwards  noticed  similsr 
marks  on  the  linen  of  the  petitioner.  Now  they  did  not 
separate  until  September,  nor  was  any  assertion  made 
that  coimabial  intercourse  did  not  continually  take  place 
between  them  nntil  that  time,  wbich  is  utterly  inconsis- 
tent with  the  supposition  that  both '  were  during  that 
period,  viz.  from  June  to  September,  affected  by  disease. 
The  resp.  was  never  subjected  to  medical  examinaiiM, 
and  he  positively  denied  the  existence  of  such  disease. 
It  was  not  made  the  subject  of  complaint  during  the 
long  interview  with  Mr.  Parker,  aud  when  Mr.  Kings- 
ford  attended  her  before  the  separation  nothing  was 
said  that  intimated  to  bim  the  exiatence  of  any  su^ 
cause  for  her  illness.  Upon  this  evidence  I  cannot 
feel  satisfied  that  the  disease  ever  existed,  and  ther»' 
fore  I  cannot  find  the  resp.  guilty  of  this  act  of 
cruelty.  If  I  had  been  of  opinion  that  she  suffered 
from  real  and  not  simulated  gonorrhea,  two  questions 
would  remain — first,  whether  it  was  wilfully  com- 
municated, as  to  which  the  court  has  nothing  to 
guide  it  but  mere  conjecture  ;  and  secondly,  had  it 
been  condoned  ?  If  I  were  to  assume  it  to  be  proved 
by  the  evidence  of  the  laundreas  that  both  had  the 
disease  in  June,  the  wife  to  be  sufficiently  awake  to 
the  subject  to  notice  the  use  of  the  syringe,  I  wut 
also  assume  that  she  knew  the  nature  of  the  disordar, 
and  then  I  must  hold  that  it  was  condoned  by  ssbae- 
quent  cohabitation.  In  the  result  I  have  arrived  st 
the  condnsion  that  there  has  been  no  uncondoned  Mt 
of  cruelty  npon  which  a  decree  of  judicial. separatioa 
can  be  founded.  There  appears  to  have  been  much  ia 
the  conduct  of  both  parties  npon  which  they  may  wdl 
reflect  with  deep  regret  As  far  as  this  court  it 
concerned,  they  must  continue  to  reside  together.  They 
are  both  young,  and  if  they  sinoerely  desire  to  cootrol 
their  tempers  and  amend  their  habita,  many  yean  of 
happiness  may  etill  be  in  store  for  them ;  that  depends 
upon  themselves :  from  this  court  they  are  diamiated. 


COXTSI  OF  BANKBTTFTCY. 

Reported  by  David  Caio  Macue,  Esq.,  Barilstar-at-Uw. 

Wednitdaji,  StpU  23. 

(Before  Mr.  Commissioner  6ont.Bi;BS.) 

R»  Fbedebick  Scotbos. 

PeMm  by  apenon  in  a  lock-tg>  houte—lfotM 

to  gaoler — Sect.  95. 

A  notict  io  the  gaoler  given  by  apritontriatkeauteif 

o/tht  tkeriffand  dttained  th  a  lock-vf  hnu* : 
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Bdd  to  be  a  notice  bf  a  d^tor  m  prison  or  gaol 

wit  Inn  the  meaning  of  the  Act  of  Parliament. 

Thn  buknipt  applitd  to  be  nletaed  from  onstody 
■ndw  tba  llSth  netion  of  the  B.  L.  C.  Act  1849. 
He  wu  deaeribed  is  fonnerlj  of  Spring-Kardena, 
agent,  and  noir  a  priaooer  for  debt  in  the  cnatodj  of 
the  sheriff  of  Sarref,  and  of  No.  57,  Oeorge-stieet, 
Blackfrian-road,  in  the  conntjr  of  Snrref. 

Dome,  for  the  detaining  creditor,  opposed  the  ap- 
plication and  called  attention  to  the  95tb  mction  of  the 
Bankruptcy  Act  1861,  which  prorides  that  "  erery 
debtor  who  shall  present  a  petition  for  adjadieation 
whilst  a  prisoner  in  anj  prison  or  gaol,  ahall  by  writing 
gire  notice  to  the  keeper  of  snob  gaol  or  prison  of  his 
intention  so  to  do,  and  shall  in  his  petition  state  that 
aaeb  notice  has  been  giren."  The  learned  coonsel  aab- 
mitted  that,  as  the  bsnkmpt  had  petitioned  as  a 
prisODar  for  debt,  the  petiiion  shonld  be  dismissed 
becaase  he  was  not  in  the  cnstodj  oontemplsted  bj  the 
Act  of  Parliament,  llie  bankrupt  waa  in  Mr.  Seal's 
lodc-np  honae,  and  not  in  gaol  or  prison. 

Mr.  Commissioner  GouLScax  observed  that  the 
question  waa  whether  a  man  in  a  aponging  boose 
coold  be  held  to  be  in  gaol  or  prison  within  the  words 
of  the  95th  section  ef  the  Baokraptcy  Act  1861. 

Dowet. — A  debtor  most  be  within  the  walls  of  a 
prison  to  be  inclnded  in  the  langnage  of  the  Act.  He 
referred  the  commissioner  to  the  constmctiou  olsn^ie 
(Met  229),  which  prorides  that  the  word  "  prisoner  " 
ahall  meaii  anjr  person  in  actual  cnstodj  within  the 
walls,  roles,  or  liberties  of  »nj  prison  in  England  for 
vtf  debt,  damages,  costs,  snm  or  soms  of  monej,  or  for 
uj  contempt  bj  reason  of  nonpajment  of  an;  sum  or 
soms  of  mooej,  or  costs."  He  was  now  merely  in  the 
honae  of  a  hherifiTs  officer. 

Uariden  (solicitor),  for  the  bankmpt,  contended 
that  this  debtor  being  in  the  cnstodj  of  the  sheriff 
DOf  t  be  held  to  be  a  prisoner. 

Mr.  Commissioner  Godlburs  said  the  question  waa 
whether  this  man  coold  petition  as  in  prison  7  It  was 
a  Tetj  grave  qnestion. 

Mr.  Begistrar  Hazutt. — ^Where  was  Ool.  Dickson  ? 

Dome. — He  was  rendered  into  eostodj  before  bis 
petition. 

The  Coi7RT,  after  some  further  argument,  with  some 
hesitation,  overfuled  the  objection,  and  the  bankrapt's 
release  waa  ordered.        Application  granlea. 

SattnrJag,  Oct.  24. 

(Before  Mr.  Commissioner  Goclburh.) 

Xt  Wx.  Saberton. 

Parochial  rates — Sect,  156. 

Om  year's  parochial  rate*  due  at  the  date  of  hanh- 

mplcg  may  he  paid  infulL 

Thia  was  ao  application  bj  Mr.  Rnsbbrooke,  from  the 
office  of  Messrs.  Sole  and  Tamer,  for  an  order  on  the 
aisignee  for  the  pnjment  of  certain  parochial  rates  in 
fbll,  namelj,  the  special  district  rate  and  the  high- 
waj  rate.  He  called  the  attention  of  the  court  to  the 
lS6th  aeetion  of  the  Bankroptoj  Act  1861,  which  pro- 
vides that  the  court  out  of  the  estate  and  effects  of 
the  bankrupt  shall  order  pajment  of  all  such  parochial 
rales  as  maj  be  dne  from  bim  at  the  time  of  bis  being 
adjudicated  a  bankrupt,  provided  such  rates  have 
become  doe  during  the  twelve  montha  immediatelj  pre- 
csding  the  bankruptcy.  The  bankrupt  was  a  farmer 
at  Ely,  in  Cambridgeshire,  and  his  estate  was  valued 
at  20,0001,  just  sufficient  to  paj  his  debU. 

After  referring  to  Seg.v.  The  Jtulieee  of  ffuntingdon 
sad  other  authorities,  as  to  whether  a  highwaj  rate 
and  a  special  district  rate  were  parochial  rates, 

Mr.  Commissioner  GouuiirRX  made  the  following 
Older: — "  Upon  the  application  of  Messrs.  Sole,  Turner 
and  Hardwick,  solidtors  for  the  assignees,  tlist  the  snm 
ofiLit,  dne  at  the  time  of  the  bankruptcy  in  respect 


of  the  special  district  rate  made  April  22,  1863,  oir 
the  bankrapt's  dwelling-boose,  and  also,  that  the  soa 
of  36L  18s.  6<f.,  also  doe  at  the  time  of  the  bankroptpy 
In  respect  of  a  highway  rata  made  the  10th  .May  1863' 
on  Sheppey  pnmisea  (which  said  sums  are  claimed  by 
the  Ely  Local  Board  of  Health),  may  be  paid  ont  of 
the  estate  and  effects  of  the  above-named  bankrupt, 
doth  give  it*  sanction  to  the  aforesaid  sums  of  money 
being  paid  hf  the  assignees  oat  of  the  estate  and  effects 
of  the  said  bankrapt.**     

Tktmdag,  Oct  37. 
(Before  Mr.  Commissioner  Goulbdbk.) 
Re  Wm.  Knowl.bs  (ao  Arranging  Debtor). 
Deed  of  arrangement— Examinalion  of  trustee  antt 
assenting   creditors   bf  dissentient  creditor — Sect. 
197  of  the  Bantruptcg  Act  \86l. 
Tie  Court,  before  <^poinli»ji  a  sitting  for  the  exami- 
nation of  the  trustee  and  assenting  creditors  smder 
a  deed  executed  in  pursuance  of  the  deed  ela%ues  of 
the  Bankruptey  Act  1861,   tnlt  require  a  primi 
facie  case  for  inquiry  to  be  made  out  by  affidavit. 
This  was  a  sittfaig  appointed  by  the  registrar  under 
the  197tb  section  of  the  Bankruptcy  Act  1861,  for 
the  examination  of  the  tmatee  and  other  parties  to  a 
deed  of  arrangement  ezecoted  by  the  debtor. 
The  facta  are  these  :— 

On  the  20tb  Jans  laat  the  debtor  finding  himself 
nnable  to  meet  bis  engagements,  after  conferring  irith 
one  Davis,  a  creditor,  executed  an  assignment  to  bim 
of  all  bis  estate  and  effects  in  trust  for  the  bene6t  of 
creditors.  The  deed  was  duly  executed  imder  the  pro- 
visions of  the  192nd  section  of  the  Bankruptcy  Act 
I8G1.  By  the  list  of  creditora  it  appeared  that  the 
debtor  had  only  five  creditora,  four  of  whom  asaented 
to  the  deed  in  writing.  On  the  8th  July  the  truatae- 
Davis  was  summoned  to  sppear  before  Mr.  Com- 
missioner Fane  on  the  15th  July  to  be  examined  in 
respect  of  the  ssid  deed,  and  the  trustee  end  three- 
crrditon  being  examined,  the  Court  ordered  Mr. 
Phillips,  the  creditor  applying  for  the  meeting,  to  pay 
the  costs  of  and  occasioned  by  it,  to  be  taxed  in  the 
uaoal  manner. 

Additional  information  having  been  obtained,  appli- 
catbn  waa  made  to  the   registrar,  who,  upon   being 
made  acquainted  with  the  oatura  of  the  new  nutter, 
appointed  a  second  meeting  for  the  examination  of  the  - 
trustee  and  creditore  for  this  day. 

Sargood  appenreii  onbebalf  of  Knowles  the  debtor  and 
Davis  the  trustee  to  support  the  deed.  He  felt  it  bia ' 
dnty  to  tske  tlie  opinion  of  the  court  as  to  whether  it 
would  allow  these  parties  to  be  exsmined,  summonses 
having  been  issued  without  any  affidavit  showing  a  ease 
for  tbe  inquiry.  The  applicant  Phillips  hsd  already  had 
ao  examination  of  four  persons  on  tbe  1 5tb  July,  on 
summonses  issued  on  affidavit  of  facts.  The  debtor  and 
two  of  the  same  witnesses  were  again  brought  there 
without  sny  justification.  One  of  these  persons  waa 
the  trustee  under  the  deed,  to  whom  the  applicant,  Mr. 
Phillips,  had  been  ordered  to  pay  the  co^ts  of  tbe  - 
previous  inquiry,  but  which  were  not  yet  paid. 
Admitting  the  right  of  the  creditor  to  require  such  an 
examination,  he  would  call  attention  to  the  observa- 
tions of  the  L.  C.  as  to  the  duty  of  the  court 
to  institute  an  inquiry,  and  to  exercise  a  judiciat 
discrimination  before  issuing  a  summons;  but  that 
could  not  have  been  exereiaed  here,  as  then  were  no 
facts  alleged,  and  tbe  aammons  had  been  iasned  by 
the  registrar.  Upon  thia  snbject  the  L.  C.  haa 
thus  expressed  himself,  in  the  case  of  Re  Thin,  em 
parte  Alexander,  8  L.  T.  Rep.  N.  S.  748 :  "  I  shoold 
be  very  glad  if  this  power  should  in  future  be  exereissd 
only  by  tbe  court,  end  if  tbe  commissioner,  instead  of 
acting  io  a  mere  ministerial  way,  abould  think  it  hia 
doty  to  require  lome  evidsnca  upon  oath  to  be  laM. 
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'before  him,  upon  which  uprimd/aeU  case  wamnting 
snspicioD  or  sopposition  mnj  be  justly  granted.  It  is 
an  intolerable  thing  that  »  power  of  examination  of 
this  kind  should  exist,  bj  which  the  liberty  of  the 
subject  may  be  invaded,  that  a  man  should  be  tor- 
tured bj  questions  iu  a  court  of  limited  jurisdiction — a 
court  sitting  only  for  the  benefit  of  persons  who  have 
adTcrsa  interests  to  him,  and  compelled  to  answer 
these  questions  without  the  protection  that  other  coorts 
give  to  persons  in  his  position."  His  Lordship 
-conclnded  by  saying,  "  I  think  it  ii  a  power  which 
ought  to  be  exercised  with  more  care  and  cireom- 
spection,  and  with  more  of  judicial  discretion  than  has 
been  hitherto  apparently  obserrrd." 

Emet  Reed,  who  appeared  for  the  sommoning 
'Ortditor,  said  that  he  was  one  of  the  fire  creditors  r«- 
ferrad  by  his  learned  friend  for  liU.  He  bad  taken 
proceedings  to  recover  that  snm,  when  he  was  met  by 
an  intimation  from  the  debtor  that  be  should  never 
have  one  farthing  of  it,  and  forthwith  a  deed  of  as- 
aignment  was  prepared  and  shown  to  Mr.  Phillips,  as 
an  answer  to  his  claim.  By  that  deed  the  debtor 
assigned  to  a  person  named  Davis  all  bis  property. 

Hr.  Commissioner  OovlbubM. — What  was  the 
.,gronnd  of  this  application  7 

Ernest;  AeedL— That  the  deed  was  a  frand,  and  that 
the  debts  of  some  of  the  assenting  creditors  were 
fictitious. 

_  aargood. — That  waa  the  ground  of  the  first  applica- 
tion, which  failed. 

Ernett  Reed  said  that  this  second  application  was 
supported  by  fresh  facts,  which  he  had  stated  to  the 
registrar  when  he  applied  for  this  sitting.  One  of  the 
■  alleged  debts  of  270<.,  waa  pretended  to  be  due  to  the 
-debtor's  mother-in-Uw,  who  was  keeping  a  small  shop, 
and  certainly  not  in  a  condition  to  lend  that  large 
snm.  That  debt,  in  the  course  of  tbe  first  private 
-examination,  was  supported  by  entries  in  a  book, 
which  she  swore  bad  bsen  in  her  possession  since  1858, 
and  the  sums  advanced  to  the  debtor  had  been  re- 
.galarly  entered.  Two  others  of  the  five  creditors  also 
made  statements  as  to  their  debts,  which  at  the  first 
-  examination  were  believed  to  be  fair,  but  since  then 
one  of .  tbes4  parlies  had  turned  round  and  admitted 
that  his  debt  was  fictitious,  and  that  he  had  purchased 
an  old  bill  stamp,  and  that  it  had  been  done  for  the 
purpose  of  overtopping  tbe  other  creditors.  Then,  as 
to  the  entries  of  the  mother-in-law  in  her  book  since 
1858,  ha  would  show  that  they  were  all  made  shortly 
iMfore  the  exacntion  of  tbe  deed,  and  for  the  sole  pnr- 
posa  of  defrauding  his  client. 

Hr.  Commissioner  Goi;LBVfui  said,  that  all  these 
facts  should  have  been  stated  by  affidavit,  and  then  tbe 
-conrt  would  say  whether  or  not  upon  this  altered  state 
of  facts  ~it  ought  to  issue  the  summons.  A  fresh  appli- 
cation had  better  be  made  to  him  in  that  form. 

Erneet  Seed  said  that  tbe  trustees'  debt  was  also 
concocted.  He  had  three  witnesses  to  prove  the  facts 
h»  had  stated. 

The  ComossiONER  said  that  these  summonses  had 
been  jissued  improvidently.  The  summons  must  be 
^Usmissed,  and  the  summoning  creditor  must  pay  the 
-coats  of  the  trustee. 

Emeel  Reed  submitted  that,  as '  the  sitting  was 
Erected  by  the  registrar,  it  was  issued  properly.  They 
vrere  there  by  appointment  of  tha  registrar,  who  bad 
directed  tbe  sitting.  If  it  was  said  that  the  meeting 
was  granted  improvidently,  it  was  tbe  act  of  the 
-officer  of  the  court,  and  it  was  for  him,  if  for  anybody, 
to  pay  tha  costs  of  the  meeting,  and  not  bis  client,  who 
was  prepared  to  sustain  his  charge  of  fraud  and  per- 
Jnry  a^t  the  debtor  and  his  trustee.  There  were 
five  witnesses  prepared  to  prove  the  truth  of  his 
statemeut  Tbe  debtor  had  enjoyed  the  protection  of 
tha  court  since  June  last,  although  ha  bad  joined  in 
frand  and  conspiracy  to  cheat  his  client  Phillips.  | 


Hr.  Registrar  Hazurr  said  that  he  had  suggested  an 
affidavit  when  tha  application  was  made  for  the  meet- 
ing ;  but  Mr.  Heed  thought  that  would  let  the  wit- 
nesses know  beforehand  what  they  ^ad  to  answer. 

The  CoMMissioNEB. — So  yon  are  to  accuse  a  person 
twice  over  of  fraud  and  peigory,  and  not  let  him  know 
what  ha  was  charged  with.  Did  Mr.  Reed  know  of 
any  case  iu  bankruptcy  in  which  a  creditor  had  chal- 
lenged the  debt  of  an  assignee  and  called  for  his 
examination? 

Seed  could  not  then  name  a  case,  but  if  any  party 
charged  a  false  debt  to  be  proved,  tbe  conrt  would  give 
him  an  opportunity  for  investigation.  He  asked  that 
tbe  summons  should  be  enlarged  in  order  that  the  fiats 
might  be  put  npon  affidavit  as  suggested  by  tbe  court. 

Mr.  Commissioner  Goulbubn  said  be  difiered  from 
Mr.  Reed  as  to  tbe  principles  which  ought  to  govern 
courts  of  justice.     This  was  a  proceeding  arising  ont  of 
the  197tb  section  of  the  Bankruptcy  Act  1861,  which 
stated  that  from  and  after  tbe  registration  of  a  deed  or 
instrument  such  as  they  were  now  referring  to,  the 
"  debtor  and  creditors,  and  trustees,  parties  to  such 
deed,  or  who  have   assented  thereto  or  are  bound 
thereby,  shall  in  all  matters  relating  to  the  estate  snd 
effects  of  such  debtor  ba  subject  to  tbe  jurisdiction  of 
the  Court  of  Bankruptcy,  and  shall  respectively  have 
the  benefit  of  and  be  liable  to  all  tbe  provisions  of  this 
Act,  in  the  same  or  like  manner  as  if  the  debtor  had 
been    adjudged  a   bankrupt,  aud  the    creditors    had 
proved,  and  the  trustees  had  been  appointed  creditors' 
assignees  under  such  bankruptcy ;  and  the  existing  or 
future  trustees  of   any    such    deed    or   instmment, 
snd  the  creditors  nnder  tbe  same,  shall   as  between 
themselves  respectively,  and  ss  between  themselves  and 
the  debtor  and  against  third  persons,  have  tbe  same 
powers,  rights  and  remedies,  with  respect  to  tbe  debtor 
and  his  estate  and  efi'ects,   and  the   collection  and 
recovery  of  tbe  same,  as  are  possessed  or  may  be  used 
or  exercised  by  assignees  or  creditors  with  respect  to 
tbe  bankrupt,  or  bis  acts,  estate  and  effects  in  bank- 
ruptcy j  and,  except   where  the  deed  shall  expressly 
provide  otherwise,  the  court  shall  determine  all  ques- 
tions arising  nnder  the  deed  according  to  the  law  and 
practice  in  bankruptcy,  so  far  as  they  maybe  applicable, 
and  shall  have  power  to  make  and  enforce  all  such 
orders  as  it  would  be  authorised  to  do  if  the  debtor  in 
such  deed  had  bean  adjudged  bankrupt,  and  his  estate 
were    administered    in   bankruptcy."     That  was  the 
provision    under     which     this    summons     bad  been 
granted.       Now      the      first      suggestion     of     the 
L.  C,  in  Se  Thin,  ex  parte  Alexander,  was  that 
it   was  necassaiy  to  guard  this    power   from  abuse. 
The  court  therefore  could  not  allow  repeated  exa- 
minations of  the  trustee  under  a  deed  upon  a  charge  of 
fraud,  falsehood  and  perjury,  and  to  allow  one  and  all 
the  creditors  to  be  summoned  and  examined  on  these 
charges.  That  would  not  be  permitted  in  a  bankruptcy. 
Who   ever  heard  of  a  creditor  coming  to  a  Court  «t 
Bankruptcy  and  charging  tbe  assignee  with  frand, 
falsehood  and  perjury  ?     But  supposing  such  a  charge 
had  bean  made  and  the  assignee  examined  anda^ 
quitted,  who  ever  heard  of  tbe  court  going  a  second 
time  into  such  an  investigation  ?     If  the  charges  were 
true,  they  ought  to  be  dealt  with  criminally.    No  man 
was  to  be  put  in  jeopardy  twice  by  the  same  offence. 
But  here  subsequent  facts  coming  to  tbe  view  '£*• 
creditor,  from  which  fraud  and  falsehood  sre  infertw^ 
then  it  is  said  a  second  sitting  must  be  had  and  we  most 
have  these  people  called  up  again  to  prove  these  fa^ 
which  are  not  to  be  put  on  affidavit,  that  tbe  f^'^ 
charged  may  know   what   they    are  about,  but,  saio 
the  learned  counsel,  these   parties  shall  be  again  ex* 
amined  privately  and  separately  in  an  upstairs  room. 
He  did  not  know  whether  his  learned  friend  had  «»« 
heard  of  the  Inquisition  and  the  proceetogs  of  thst 
tribunal.    The  examinations  proposed  here  were  some- 
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what  (imiUr,  and  if  thejr  were  allowed  they  would  be 
•  dispaee  to  the  ooort.  This  sammons  did  seem  to 
hare  issued  improTidentl;,  and  the  application  for  it 
oagbt  not  to  hiTe  been  granted  aod  ooght  to  be  dis- 
missed. Then  the  question  was  whether  the  trustee 
ooght  to  be  paid  his  costs  for  coming  here  a  second 
time.  When  assignees  were  brought  before  the 
eoort  they  had  their  costs  as  a  matter  of  coarse,  but 
ander  the  circanutanees  they  would  abide  the  farther 
dseinon  of  the  court. 

Seed  intimated  that  he  wonld  get  the  matters  he 
had  referred  to  placed  upon  affidavit  at  once. 

The  ComfissionBB  said  he  was  not  sure  whether 
thei*  ought  not  to  Im  a  rule  to  show  cause. 

Bted. — Probably  we  shall  consider  whether  we  shall 
aot  at  once  take  these  parties  to  the  Qoildhall  before  a 
mafpatrate  and  proceed  criminally. 

The  meeting  was  then  directed  to  be  adjonmed  for 
facts  to  be  placed  sn  affidavits  to  be  served  on  the 
tnistee.  Order  accordingly. 


icelanlr.  (a) 


KBXBOFOIiITAir  OOURT  OF  THE 
ASOHSIOCESE  OF  DTTBUN. 

Beiwrtad  hy  B.  Vf.  Miuaa,  Esq.,  LCD.,  Barrlsterwtt-Law. 

Wtdn»$day,  Mag  13. 
(Before  Dr.  Baocupp,  Q.C.,  V.G.) 

ToB  Bkv.  Robert  Fitzoebald  HsRSDrrH  (clerk 
promovent) ;  TnK  Bishop  op  Luisbick,  Abdfebt 
AKD  AoHADOK  (impognant). 

Btmi^et — Joini  onmert — Right  of  pretentation — 
Duplex  querda—CompotUion  to  appoiat  bg  tunu 
— Jus  paironatis. 

In  1836  a  parish  was,  purnuml  to  T  if  9  Witt.  4,  e. 
43,  ditig  divided  into  thru  separate  parishes.  A.,  B. 
mid  C.  The  patronage  of  the  origuud  parish  be- 
longed to  six  persons  as  joint  otoners,"  tphelher  as 
parctaere,  joint  tenants,  or  tenants  it  common,  did 
not  appear.  By  a  deed  of  the  \Oth  June  1851, 
executed  bg  the.  several  persons  then  entitled,  as  re- 
presenting the  said  six  persons  as  patrons,  reciting 
the  intention  to  make  partition  of  the  adooteson, 
donative,  and  right  of  presentation  to  those  three 
parishes,  the  sail  several  parties  mutuaUy  cove- 
nanted v>ith  each  other,  that  those  representing  two  of 
said  patrons,  and  their  heirs  and  assigns,  should  for 
ever  hate  the  advoason,  donative  and  presentation 
to  A.,  and  those  representing  two  others  to  B.,  and 
those  representing  two  others  to  C,  as  tenants  m 
common  for  their  share  and  proportion ;  and  the  deed 
contained  mutual  covenants  bf  said  several  per- 
sons, that  said  respective  persons  should  hold  their 
share  of  said  rectories,  <fc,,  freed  and  discharged 
from  all  right,  <fc.,  of  the  other  parties  and  for 
further  assurance.  But  no  express  grant  was  con 
taised  of  ang  of  the  benefices.  Bg  a  presentatiou 
of  thelllh  Oct.  1861,  lAe  persons  to  vhom  A.  had 
been  so  allotted  presented  the  promovent  to  it. 
The  other  patrons  did  not  join  in  that  presentation : 
BM,  that  the  deed  of  June  1851  did  authorise  the 
parties  to  whom  it  was  allolted  to  present  without  the 
etnetarenee  of  the  others,  and  that  the  effect  was 
M  nalitg  a  composition  to  appoint  bg  turns,  though 
not  applying  to  each  benefice. 
Setnble,  that  the  covenants  and  agreements  in  the  said 
deed  did  amount  to  a  legal  release  of  the  right  of 
lie  other  patrons  : 
Beld,  also,  that  after  service  bg  an  inhibition  from 
the  metropolitan  on  tite  bishop,  the  bishop  could  not 


(a)  From  the  Irish  Jurist,  bj  peraaissioa. 


act  on  a  second  presentation  served  on  him  a/ter,. 

though  dated  and  executed  before  such  service. 
If  the  church  were  litigious,  the  bishop  himseff  siouW 

issue  the  writ  "  jus  pntronatus." 

A  coaditional  order  for  a  monition  had,  in  Feb.  1862,. 
been  obtained  by  the  promovent  directed  to  the  im- 
pngnant,  commanding  him  to  admit  the  promovent  to- 
the  rectory  of  Ballygaishlane,  in  the  county  of  Kerry 
and  diocese  of  Limerick,  and  to  caose  him  to  be  insti- 
tated  and  indacted  into  the  possession  thereof.  The- 
parish  of  Castle  Island,  of  which  there  were  in  1836- 
six  pations  who  were  joint  owners,  was,  by  the  Lord 
Lientenant  and  Privy  Council,  duly  divided,  pnrsoant 
to  7  &  8  W^ill.  4,  c.  43,  into  three  separate  paiithes, 
one  of  which  is  the  parish  of  BallyguiahUne  aforessid, 
and  by  a  deed  of  the  10th  June  1851,  the  several 
persons  entitled  to  the  patronage  of  Castle  Islaod 
agreed  to  give  the  patronage  of  Ballygnishlane  to  CoU 
Drammond,  Mrs.  Ommmond,  Mr.  Fairfield  and  Mr.' 
Towssend,  their  heirs  and  assigns  for  ever  I]the8» 
parties  rsprsseoted  two  of  the  original  patrons] ;  and 
the  right  of  patronage  to  the  other  two  parishes  was^ 
in  like  manner,  agreed  to  be  held  by  those  represent., 
ing  the  other  two  respective  sets  of  patrons,  and  » 
prssentation  of  the  11th  Oct.  1861,  signed  only  by 
Mrs.  Dmmmond  and  Mr.  Townsend  (Col.  Dmmmond 
and  Mr.  Fairfield  being  dead),  but  not  signed  by  the- 
other  patrons,  presented  the  promovent  ss  clerk  to 
Ballygnishlane.  The  bishep  refased  to  set  on  this;. 
and  after  the  service  of  the  monition  and  inhibition 
on  the  bishop,  another  presentation,  dated  before  soeti 
service  was  served  on  the  bishop,  signed  by  the  sam« 
persons  as  had  signed  the  other  presentation  and  several 
others  of  the  patrons.  The  bishop,  by  a  petition  on 
the  acts,  set  forth  his  reasons  for  not  acting  nn  said 
firet  presentation,  and  to  this  the  promovent  filed  an 
answer.  These,  and  the  other  facts  in  the  case,  will 
he  found  fully  stated  in  the  judgment. 

Dr.  Ball,  Q.  C.  and  Dr.  Elrington,  for  the  bishop, 
showed  csose  against  the  order  for  the  monition,  and 
argued  that  the  parties  representing  the  six  patrons 
ought  to  have  signed  the  deed  of  June  18SI,  as  having- 
the   legal   estate  in   the  advowson ;  and,  not  having 
done  so,  the  prewntation  signed  by  those  represenUug 
only  two  coald  not  confer  the  right.     Also,  that  as 
then  was  a  second  presentation  on  the  llth  Feb.^ 
signed  by  those  representing  four  of  the  six  patrons^ 
the  bishop  had  the  right  of  selection  of  the  two  clergy- 
men so  presenled.     The  deed   of  partition   enly  gav» 
an  eqaitable  and   not  a  legal  right  ;  and  though  it 
might  operate  by  estoppel  to  oblige  all  to  present  the- 
nominee  of  one,  yet  the  bishop  should  see  that  all 
joined.     The  church  was  litigions,  and  a  writ  of  jus 
psHronatia  ought  to  have  been  issued : 
1  Bum's  Ecc.  L.  22 ; 
Westfaliag  v.  Weetfaiing,  3  Atk.  465 ; 
Attomeg-Genertd  v.  Bishop  ofLiehJiM,  5  Ves.- 
828. 

Dr.  Battersby,  Q.C.  and  Dr.  Walsh,  Q.  C,  for  th» 
promovent,  contended  that  the  deed  of  June  1851 
was  a  perfect  deed  of  partition ;  or,  at  all  events,  • 
good  composition ;  and  even  if  nothing  passed  ander 
it,  it  operated  as  an  estoppel,  and  no  one  coald  clains 
against  it.  The  charcb  was  not  litigious ;  and  if  tb» 
jus  patronatis  were  necessary,  the  bishop  himself 
should  have  issued  it. 

Deg.  cap.  3,  P.  1,  p.  16; 
Watson,  113.  Cur.  adv.  wit. 

Mag  23. — Dr.  Radcupf,  Q.C. — ^This  isa  proceeding 
by  way  of  what  is  called  technically  a  duplex  querela 
instituted  by  the  Rev.  Robert  Fitzgerald  Meredith^ 
clerk,  nbo  complains  to  the  Metropolitan  of  the  Pro- 
vince, of  the  Bishop  of  Limerick  having,  without  suffi- 
cient cause,  refased  and  delayed  to  institute  him  int» 
the  rectory  and  parish  of  Ballygnishlane,  in  the  county 
of  Kerry  and  diocese  of  Limerick,  to  which  he  allege* 
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Rev.  R.  F.  Meredith  v.  The  Bishop  of  Limebick,  &c. 

[(belahd. 

1)«  wu  dalj  presented  bj  the  trae  patron  thereof.  If 
the  promovent  has  been  aggrieved  in  the  manner  stated 
by  bim,  bis  proper  remedy  is  by  means  of  a  duplex 
^atrda.  It  is  an  ancient  remedy,  though  seldom 
resorted  to,  tha  patrons  alone  being  entitled  to  pro- 
'Ceed  by  an  action  of  quart  impedit.  The  piomorent 
ihafing  made  an  affidavit  pnrsoant,  save  in  one  respect, 
to  the  57th  Irish  canon,  applied  for  a  monition,  at  the 
commencement  of  the  proceedings.  The  defect  in  his 
Affidavit  was,  that  he  failed  to  depose,  as  required  by 
the  Irish  canon,  that  two  months  had  elapsed  since 
'le  first  tendered  his  presentation  to  the  bishop, 
which  is  the  common  law  rule  ff  the  Charoli, 
lot  which  period  has  been  abridged  by  the  95th 
English  canon  to  twenty-eight  days  in  England.  The 
bishop,  however,  waived  the  point,  which,  if  raised,  would 
have  been  merely  technical,  and  the  monition  accord- 
ingly issued  on  the  24th  Feb.  1862,  requiring  the 
bishop,  according  to  the  usual  form,  to  institute  the 
provoment  to  the  benefice  in  question  within  the  time 
thereby  limited,  and  in  case  of  his  failure  to  do 
80,  citing  the  bishop  to  appeal' and  show  cause  why 
<the  right  having  devolved  on  the  archbishop  through 
anch  denial  and  refusal  of  justice)  the  promovent 
should  not  be  instituted  and  inducted  by  the  Arch- 
bishop of  Dublin,  and  also  inhibiting  the  bishop  from 
doing  anything  to  the  prejudice  of  tha  promovent 
The  bishop  appeared  to  the  monition,  and,  by  a  peti- 
tion on  the  acts  exhibited  on  the  1 7th  April,  alleged 
liis  reasons  for  not  having  instituted  the  promovent, 
and  which  are  solely  founded  on  what  the  bishop  was 
advised  are  legal  defects  in  the  presentation.  To  this 
petition  the  promovent  on  the  3rd  May  exhibited  an 
answer,  and  on  these  pleadings,  with  the  documents 
and  letters  thereby  referred  to,  the  case  was  fully  and 
ably  argued  and  discussed.  It  appears  that,  prior  to 
1836,  the  parish  of  Bnllyguisblane  formed  part  of  the 
large  union  of  Castle  Island,  the  patronage  whereof 
belonged  to  persons  whose  titles  are  set  forth  in  a  cer- 
tain instrument  dated  27tb  Nov.  1835,  which  has 
not  been  produced  here.  By  an  Act  of  the  Lord 
Lieutenant  and  Privy  GooDcil,  dated  4th  Jan.  1836, 
that  onion  was,  pnrsoant  to  the  provisions  of  7  &  8 
"WilL  4,  c  43,  and  with  all  oeoessary  consents,  divided, 
and  three  separate  and  distinct  parishes  thereby 
erected,  one  being  the  parish  in  qnestion.  The 
patronage  of  each  separata  parish  remained  as  before 
in  the  patrons  of  the  entire  unian,  but  whether  as 
parceners,  joint  tenants,  or  tenants  in  common,  does 
not  distinctly  appear,  by  reason  of  the  non-production 
«f  the  instrument  of  the  27th  Nov.  1835.  Nothing' 
farther  appears  respecting  the  three  parishes  so 
.erected  up  to  the  10th  June  1851,  when  a  deed 
called  articles  was  executed  by  and  between  the  parties 
.  representing  all  the  patrons,  which  recited  the  Act 
of  Council  in  which  said  instruments  of  27th  Nov.  1 835 
•n  shortly  recited,  and  also  recited  that  the  parties 
thereto,  by  reason  of  the  deaths  of  some  who  were 
living  in  1836,  and  otherwise,  were  the  patrons,  but 
,  gave  DO  information  respecting  the  title,  whether  the 
patrons  held  as  parceners  or  as  tenants  in  common — 
for  the  recitals  would  seem  to  negative  a  joint 
tenancy — but  I  would  rather  infer  from  the  deed  that 
the  title  was  one  of  eoparoenen,  whose  heirs  and 
assignees  would  be  entitled  to  all  the  privileges  con- 
-ferred  by  such  a  title.  The  deed  then  recites  the 
desire  of  the  parties  thereto,  as  far  as  in  their  power, 
to  make  such  partition  of  the  advowson,  donative,  pre- 
sentation and  right  of  patronage  to  the  rectories  and 
parishes  as  is  thereinafler  particularly  expressed ;  and 
it  is  witnessed  that  in  pursuance  thereof,  and  in  con- 
aideration  of  the  mutual  covenants  therein  contained, 
they  of  the  third  and  other  snbseqnent  parts  covenanted 
with  Lady  Headley  of  the  first,  and  Henry  A.  Herbert 
•f  the  second  part,  that  they,  their  heirs  and  aasigns, 
should  have  and  enjoy  for  ever  the  advowson,  doiiative, 


presentation    and   right  of  patronage  of  the  rectory 
and    parish    of    Castle    Island    (being   one  of   said 
three  parishes),  as   tenants    in   common,  and  not  as 
joint  tenants,  for  their  share  and  proportion  of  said 
rectories  and  benefices,  freed    and  discharged  of  and 
from    all  right,  title,  share,  claim  of  advowson,  and 
donative,    presentation  and   right   of  patronage  and 
demand  of  them,  the    said   other  parties  and  patrons. 
There  is  a  similar  provision  and  covenant  by  Lady 
Headley  and  Mr.  Herbert,  and  the  two  other  patrons, 
respecting  Ballygnisblane,  and  also  similar  prorisians 
and  covenants,   to  give  the  patronage   of    the    third 
erected  benefice  to  tilt  other  patrons,  their  heirs  and 
assigns.    There  are  mntoal  covenants  for  further  as- 
surance, and  also  that  each   set   of  patrons  would,  if 
required,  concur  in  nominating  and  presenting   an  in- 
cumbent to  their  respective  parishes.     But  there  is  no 
express    legal   conveyance    made    of   the    respective 
parishes    to    the    respective    patrons,  though   in  all 
other  respects  the  rights   of   all  the  parlies  are  fully 
provided   for,    and    protected    by    this    deed   under 
the    hand    and    seal    of   every    person   interested. 
The  main    question   in    this  case    is  what   is   the 
legal  effect    and   operation  of  this  deed.     The  advo- 
cates   of    the    bishop    contended    that   it    amonnled 
to    an    equitable    contract  that  each   set  of  patrons 
should    nominate    or   present    to    the    benefice  al- 
lotted to  them,  but,  to  give  it    legal  effect,  all  the 
patrons  should  join  in   the  presentation,  whilst  the 
advocates  of  the   promovent  contended,  first,  that  it 
operated  as   a  valid  composition   or   partition;    and 
secondly,  that  it  amounted  to  a  release  of  all  the  other 
patrons  to  each  set  of  patrons  of  the  particular  benefice 
allotted  to   them  respectively,  so  as   to  vest  the  legal 
right  in  them  alone.    The  law  seems  to  be  clearly 
settled  that  coparceners  and  tenants  in  common  migbt 
enter  into    a  composition    to  present  by  tarns,  co- 
parceners having  the  privilege  to    make    such  com- 
position by  paiol,  being  one  heir,  and  having  the  right 
to  present  by  tnms  if  they  do  not  agree.    But  tenants 
in  common  (viz.,  those  who  have  an    equal  right  to 
the  advowson,  but  by  several  titles  or  several  rights) 
cannot  make  such  composition  to  present  by  tons 
without  deed  ;  and  if   no  such  composition  or  par- 
tition be  made  in  writing  or  by  deed,  all  must  join 
in   the   presentation.     See    Dyer    Rep.  29  o,    »liM» 
the  rule   is   laid   down,  in   28   H.  8,  and  hu  bees 
recognised  in  several  subsequent  cases,  and  is  stated  lO 
Co.   Litt.    186  i.      The    coparcener,   or    tenant  in 
comnon,  having  the  turn  under  composition,  might,  by 
the  common  law,  present  in  his  or  her  own  nsn" 
alone^  and  maintain  an  action  o(  quart  imptdit:  {Biiiof 
o/aaluburp  v.  PIUlUpi,  1  Salk.  43;  s.c.  1  Baym.  535; 
Watson,  68.)    And  in  1  Raym.  the  case  was  strongly 
argued  on  the  same  principles  as  by  the  advocates  « 
the  bishop  here,  that  a  similar  deed  was  only  good  by 
way  of  estoppel ;   for  in  case  of  land  it  would  not 
amoont  to  a  portiUon.    But  such  argument  did  sot 
prevail    There  were,  do  doubt,  formerly  difficultiei  in 
the  proceeding   in  snch  cases,    from    the   tStct  of 
usurpations    driving   patrons  to  writs  of  right ;  '"f 
even  if   parceners  had  agreed  to  present  by  tnrns, 
thongh  it  was  a  partition  as  to  the  possession,  so  ttat 
each  might  maintain  an  action  of  quart  impedil,  J* 
they  must,  at  common  law,  have  all  joined  in  a  ""' 
of   right!    {Cortit't   case,   1    Bep.  87,  fc)    Tkj* 
difficulties  were  removed  in  England  by  7  Ann,  c.  l»> 
and  in  IreUnd  by  1  Goo.  2,  c.  23, ss.  6  and  7.  »«*» 
providing  by  declaratory  enactment  that  usurpaWM 
shall  not  displace  the  esUte  of  a  patron,  or  ^^^ 
a  right,  80  as  to  prevent  the  patron  from  P"*^'"* 
by  quart  imptdit.    And  sect.  7  provides   "'*'''  "J^ 
parceners,   joint    tenants,  or'  tenants  in  como". 
seised'  of  any  esUte  of  inheritance  in  the  advowson  « 
any  church  or  vicarage,  &c,  and    a  partition  » 
shall  be  made  between  them  to  present  by  tnnu,i"» 
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tbenapon  tretj  one  ahtll  b«  taken  and  adjodged  to 
beaeiaed  of  hia  or  her  aeparata  part  in  hia  or  her 
tars ;  as,  if  there  be  two,  and  tbtj  make  each  parti- 
tion, each  ihall  be  aaid  to  be  seiaed — the  one  of  the 
one  moiet;  to  preaent  in  the  flrat  turn,  the  other  of 
the  other  moietf  to  preaent  in  the  aeeond  turn.  In 
like  manner,  if  there  be  three,  fonr,  or  more,  erery  one 
shall  be  aaid  to  he  seiaed  of  hia  or  her  part,  and  to 
jireaent  in  hia  or  her  turn,  by  which  the  difficulty  of 
all  bring  obliged  to  join  in  a  writ  of  right  was  re- 
mored,  ai  noted  by  the  editor  of  the  Reporta :  (I  Bop. 
87  b.  o.  z.  1.)  There  is  no  change  made  in  the  law 
I7  this  Act  reapecting  what  shall  constitnte  a  parti- 
tion, thnalearing  each  matters  as  at  common  law, 
the  partition  by  coparceners  being  capable  of  being 
made  by  a  parol  composition  to  present  by  turn,  save 
so  far  aa  might  be  affected  by  the  Statute  of  Frauds; 
and  partition  between  tenants  in  caramon  to  be  made 
as  before  by  a  composition  in  writing  or  by  deed  to 
present  by  tnrns.  If,  therefore,  in  this  case  the  agree- 
ment bad  been  made  to  preaent  by  turns  (whether  the 
patrona  were  parcenera  or  tenants  in  common  wonld 
te  immaterial,  as  the  agreement  is  by  writing  and 
deed  under  hand  and  aeal)  there  could  not  ha»e  been 
•  question  raiaed  respecting  the  right  of  patronage 
Wng  reatad  in  those  patrons  alone  to  whom  the 
pariah  in  qneation  had  been  alloted.  But  it  haa  next  been 
contended  for  the  bishop  that  the  deed  of  the  1 6th 
June  1851  ia  not  a  composition  to  present  by  turns, 
and  therefore  not  a  partition  within  the  1  Geo.  2, 
and  is  of  no  arail  for  want  of  a  legal  grant.  On  this 
point  there  seema  to  be  no  difference  between  copar- 
eeners  and  tenants  in  common;  and  if  coparceners 
could  make  a  ralid  partition  or  compoaition  by  giving 
«»ore  than  one  turn  to  one  of  themselves,  so  might 
tenanta  in  common.  That  coparceners  might  do  so 
«»ema  plain  (Watson,  68  ;  Co.  Entries,  468);  and  if 
they  conld,  by  deed  or  agreement,  have  two  turns 
allotted  to  one,  there  is  no  principle  or  reason  to  prevent 
nwee  than  two  tnrns  being  allotted  to  one.  So  if  one 
<«P^cener  eonld  be  deprived  of  one  tnm,  and  if  all 
ihe  turns  of  preaentation  conld  have  been  allotted  to 
the  other  two,  there  wonld  be  no  prindple  or  reason 
"to  preaent  in  the  case  of  there  being  two  advowsons  an 
•Uotmant  of  the  presentation  to  one  beneBce  to  one 
coparcener,  and  the  second  to  the  other  coparcener. 
'If  aoch  conld  have  been  good  in  the  caae  of  copar- 
'Cenen  by  deed,  it  wonld  also  b«  valid  in  the  caae  of 
teaantt  in  common.  There  ia  nothing  unreasonable  in 
*och  a  partition  as  ia  here.  A  large  living  is  divided 
nto  three ;  and  instead  of  all  the  six  patrons  agreeing 
to  present  in  tarns,  they  agree  that  two  of  them  shall 
feaent  for  ever  to  otte  benefice,  two  of  them  to 
«aotber,  and  two  of  them  to  another,  just  aa  in  the 
•«aae  above  anggeated,  and  it  aeems  to  fall  within 
the  ml*  Lud  down  in  respect  of  the  partition 
•f  one  advowson ;  and  though  here  they  might 
'have  granted  a  aepaiate  benefice  and  advowson  to  each 
••*  of  patrons,  they  were  not  bound  to  do  ao  if  they 
«»nld  ^eet  their  object  by  a  compoaition  respecting 
■*«  tnma  of  preaentation  without  conveying  the  estate 
or  title  to  the  advowaon.  But  thia  ia  a  compoaition  in 
'••lity  to  present  by  turns,  tbongh  the  <i>ni#  do  not 
-•Pply  to  each  benaSce — one  being  allotted  to  two 
PaUona,  one  to  two  otbeia,  and  one  to  two  others.  I 
tkerefore  think  that  by  virtue  of  the  deed  of  the 
loth  Jona  1851  Colonel  and  Mrs.  Drnmmond,  Mr. 
Fairfield  and  Hr.  Townsend,  parties  thereto  of  the 
third  and  aizth  part,  became  entitled  to  preaent  a 
<le<k  to  Ballygniablane  without  being  joined  in  the 
preaentation  by  the  other  patrons.  Being  of  this 
opinion,  it  ia  nnneceasaty.for  me  to  consider  the  second 
branch  of  the  argument  urged  for  the  promovent, 
that  tha  covenaata  and  agreements  in  the  deed  of 
18SI  amoont  to  and  conatitote  a  legal  release  of  all 
tight  and  title  of  the  other  patrons,  thoogh,  if  it  were 


neceasary  to  decide  that  point,  I  ahould  incline  to  that 
view.  If  the  covenant  that  such  persons  shall  hold,  &c, 
"  freed  and  discharged  of  and  from  all  right,  title, 
and  claim  of  the  other  "  be  a  release,  it  would  aeem 
to  vest  all  in  the  above-named  patrons,  even  if  only 
tenanta  in  common :  (Go.  Litt.  270,  b. ;  Brooksbe't 
etue,  1  Cro.  EL  174 ;  Bemtett  v.  Biihop  of  Norwiei, 
lb,  600.)  But  if  the  title  be  in  eoparcenery,  as  it 
seema  to  be,  a  release  by  one  would  be  clearly 
valid  and  binding  in  law.  It  remains  to  consider  if 
the  promovent  has  made  out  hie  right  to  relief.  Sinoa 
the  execution  of  the  deed  of  1851,  the  right  to  preaent 
to  Ballyguiahlane  haa,  by  the  death  of  Hr.  Drnm- 
mond and  Mr.  Fairfield,  been  veated  in  Mrs.  Drummond 
and  Hr.  Townsend  alone.  On  the  death  of  the  Bev. 
Mr.  Sandes,  who  was  the  incumbent  in  Aug.  1861, 
the  provoment  obtained  a  presentation,  dated  11th 
Oct.  1861,  purporting  to  be  that  of  six  true  and 
nndoulited  patrona  of  the  benefice,  one  of  them  an 
infant  represented  by  two  gentlemen  aa  guardians 
under  the  Cotirt  of  Cb.  But  it  was  only  signed  by 
Hn.  Dnimmond  and  Mr.  Tqwnsend.  This  presenta- 
tion was  sabmittad  to  the  bishop,  who  very  properly 
refused  to  institute  thereon  for  want  of  the  other  sig- 
natures. The  promovent  statea  in  reply  to  the 
act  on  petition  of  the  bishop,  that  to  remove  the 
biahop's  objection  he  caused  a  copy  of  the  deed  of 
1851  to  be  submitted  to  him  to  satisfy  him  that  Mrs. 
Drummond  and  Mr.  Townsend  were  solely  entitled  to 
the  advowson  without  the  ooocurrenoe  of  the  other 
partiee ;  bnt  that  the  bishop,  notwithstanding,  refnaed 
to  act  on  the  presentation,  or  to  institute  him  without 
a  preaentation  of  said  aix  patrons.  The  monition  waa 
served  on  the  24th  Feb.,  and,  from  the  corre^pondenco 
with  the  bishop's  chaplain,  it  appears  that  he  waiveH 
all  formal  objections,  and  the  caae  is  to  be  decided 
on  the  effect  of  the  deed  of  1851.  A  second  ground  of 
objection  on  the  part  of  the  bishop  was  suggested  by  hia 
act  on  petition  that  anotlier  preaentation,  dated  1 5th 
Feb.  1862,  waa  made  in  the  name  of  all  six  patrons, 
but  signed  by  Mrs.  Drummond,  Mr.  Townsend,  Lady 
Ueadley  and  Mr.  Herbert ;  and  that  the  church  ia  and 
has  been  in  litigation ;  and  that  no  writ  of  jut  pa- 
tronolii  has  ever  been  issued  out  from  a  bishop.  But 
inasmuch  as  such  presentation,  though  made  and  dated 
1 5th  Feb.,  was  not  laid  before  the  bishop  till  alter  24th 
Feb.  when  he  waa  inhibited  from  doing  anything  to 
the  prejndica  of  the  promovent,  such  presentation 
could  not  materially,  if  at  all,  affect  the  deciaion  of 
this  case.  Beaidea,  the  church  was  not  litigious  by 
tenants  in  common  presenting  several  derka,  aa  was 
shown  by  the  cases  cited  in  argument  and  those  col- 
lected in  Oeg.  part  1,  c  3,  p.  19.  Even  if  it  had 
been  rendered  litigious  before  the  inhibition  had  been 
served,  the  bishop  should  have  issued  hia  jut  patro- 
natuM,  if  such  were  necessary,  of  his  own  accord ;  and 
sttoh  not  having  been  issued,  affords  no  answer  in  a 
proceeding  of  this  nature :  (Conset.  p.  6,  s.  9,  p.  351.) 
Here,  then,  ia  a  case  of  a  clerk  duly  presented  by  tbo 
true  patrona  without  any  claim  by  any  other  patron, 
withoot  any  intervention  of  any  other  clerk,  and  with- 
out any  personal  objeotion  to  Mr.  Meredith,  to  whom 
inaUtntion  haa  been  refuaed  on  the  ground  merely  that 
other  parties  have  not  signed  this  presentation.  I 
must  therefore  decree  and  declare  that  the  bishop  haa 
not  shown  sufficient  cauae  why  the  promovent  ahould 
not  be  instituted  and  inducted  into  the  living  in  ques- 
tion, and  the  institution  hath  devolved  on  the  Arch- 
biahop  of  Dublin ;  bnt  as  the  bishop  has  acted  with 
great  fairness  in  waiving  technical  pointa  on  which  ho 
might  have  relied,  I  make  the  decree  without  coata. 
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OOUBX  OF  COIOION  BENCH. 

Beportcd  bf  J.  Fold  Johsstok,  Eiq.,  Banl8ta>at-Law. 
FriJag,  Jan.  1 6. 

NOUIIID   V.   GUMLKT. 

Conttmction  of  (/•«  rute  requiring  a  warrant  of 
attorney  given  by  a  perton  in  autocfy  to  be  attaled 
ijr  an  attorney  attending  at  hie  requeat. 
The  deft,  applied  that  a  judgment  obtained  upon 
a  vxtrrant  of  attorney  eigned  by  him  seven  yean 
previoueh/  whik  in  the  custody  of  the  sheriff 
might  be  set  aside  upon  the  ground  that  same  had 
beenfraudulently  obtained  by  a  person  teho  falsely 
r^prestnled  himself  as  the  assignee  of  the  judg- 
attnt  on  foot  of  which  he  had  been  arrested,  <md 
for  which  there  had  been  comparatively  no  consi- 
deration, admitting  that  he  had  no  personal  interest 
M  the  appUeation.  The  Court,  upon  the  grounde  that 
there  had  been  some  consideration  for  the  judgment, 
.that  a  long  period  of  time  hiad  elated;  that  the 
original  judgment-creditor  and  the  party  who  o6- 
iemed  Ae  judgment  in  question  were  both  out  of  the 
anmtry,  and  that  the  aj^licant  had  no  personal 
interest,  refused  to  set  it  aside. 
The  deft,  applied  that  the  above  judgment  might  be 
let  aside  upon  the  ground  that  there  was  not  an 
attorney  present  on  his  behalf  when  he  signed  the 
warrant  of  attorney  conformably  with  the  require- 
menlt  of  the  93rd  General  Order  I8S4,  alleging 
that  the  party  who  obtained  the  warrant  from  him 
on  the  day  previously,  dictated  to  him  a  Utter  to  an 
attorney  named  by  him,  and  whom  ?ie,  the  deft, 
had  never  seen,  requiring  him  to  attend  the  next 
dag,  wlueh  he  did,  and  witnessed  the  defl.'s  signa- 
ture without  explaining  to  him  the  nature  of  the 
consent.  It  was  sworn  upon  the  other  side  diat  at 
the  time  he  said  he  knew  the  contents  of  it: 
BM,  that  the  93rd  General  Order  had  been  complied 
wUh,  and  that  the  judgment  could  not  be  set  aside 
ti/Nm  this  ground. 
The  deft,  applied  (hat  the  above  judgment  might 
be  set  aside  upon  the  further  ground  that  the  war- 
rant was  not  attested  conformably  with  the  latter 
portion  of  the  93rd  General  Order,  1854.  The 
attestation  was  as  follows :  "  Signed,  sealed  and 
delivered,  ^c, — his  attorney : " 
JIM,  that  the  attestation  was  sufficient,  and  that  the 

judgment  could  not  beset  aside  upon  this  ground. 
Senile,  that  a  stattUable  mortgagee  is  a  purchaser  for 
value. 

Si.  John  Armstrong  applied  to  the  coort  that  a 
jadgment  obtained  opon  a  warrant  of  attorney  signed 
by  the  deft,  might  be  set  a^de,  and  the  warrant 
declared  to  be  of  no  force,  on  the  groand  that  same 
was  obtained  by  frand  while  the  deft,  was  in 
the  custody  of  the  sheriff  of  the  conoty  of  Dub- 
lin, and  alao  on  the  groand  that  the  93rd  of  the 
General  Orders  1854  had  been  disregarded.  The 
motion  became  necessary  by  reason  of  the  assignee  of 
the  jodgment  which  had  been  registered  as  a  mortgage 
against  defl.'s  Isnds  filing  a  claim  in  the  Landed  Es- 
tates Court,  in  which  proceedings  had  been  had  to  sell 
deft-'s  property.  Having  stated  the  affidavits  on  which 
the  motion  was  gronnded,  the  deft.'s  counsel  intimated 
that  there  were  affidavits  intended  to  be  used  on  the 
other  side,  which  had  not  been  61ed  in  this  court,  bat 
had  been  filed  in  the  Landed  Estates  Court,  and  that 
he  did  not  object  to  copies  of  these  affidavits  being 
used.  [MoXAHAH,  C.  J. — There  is  a  difficulty  in  the 
way  of  oar  making  an  order  on  affidavits  which  are  not 
filed  in  this  court.]  The  motion  was  directed  to  stand 
ovar  nntU  affidavits  should  be  filed  in  the  Court  of 
C.B. 

Jan,  19. — St.  John  Armstrong  renewed  bis  appli- 
cation.   The  deft.'8  affidavit  stated  that  one  Tsrker 


Molloy  obtained  a  judgment  against  him  upon  foot  of 
a  bill  of  exchange,  which  was  a  renewal  of  another  bill 
exchange,  for  which  he  never  received  more  than  St, 
the  residue  having  been  paid  to  a  person  named 
Richardson ;  thiton  the  9th  March  1854  deponent  wa» 
arrested  upon  foot  of  said  judgment,  and  that  in  Sept. 
1855,  while  in  Kilmainham,  the  present  pit.  Holaa 
came  to  him  and  told  him  the  judgment  had  been 
assigned  to  him,  and  that  deponent  woald  be  discharged 
from  custody  if  he  execnted  a  bond  and  warrant  of 
attorney  for  431  ;  that  Nolan  dicUted  to  him  a  lettw 
to  an  attorney,  Carolan,  requiring  Carolan  to  attend 
the  next  day  to  witness  the  execution  of  the  bond ; 
that  on  the  following  day  Carolan  and  NoUn  attended^ 
that  deponent  bad  never  seen  Carolan  befora ;  that 
Carolan  was  oominated  by  Nolan  i  that  Caroka 
did  not  explain  to  deponent  the  nature  of  the  w»r- 
rant;  that  upon  the  statement  that  said  judgment 
had  been  assigned,  and  no  part  of  it  paid,  deponaat 
executed  the  bond ;  that  judgment  was  marked  thei«o> 
and  registered  as  a  mortgage  against  deponent's  lands, 
which  had  been  sold  in  the  Landed  Estatss  Court ;  that 
the  assignee  of  this  last  judgment,  Hunter,  never  requlrad 
payment  of  it,  but  bad  filed  a  claim  in  the  Landed 
Estates  Court,  which  Judge  Hargreavo  directed  U> 
stand  over,  pending  the  present  application ;  that 
deponent  was  discharged  from  custody  in  Aug.  1856, 
and  between  the  6th  and  15th  of  that  month  was  first 
made  aware  of  the  (rand  practised  npon  him  by  meet- 
ing Hunter  in  the  street  and  bearing  torn  him  that 
Parker  Molloy's  judgment  had  never  been  asaigned  t» 
Nolan  ;  that  Parker  Molloy  had  left  this  country  befare- 
the  judgment  was  obtiuned  by  Nolan,  and  that  Nolan 
had  left  this  country  in  1858 ;  that  deponent  did  not 
believe  that  15/.,  the  alleged  consideration  money  for 
assigning  the  judgment,  was  ever  paid  by  Hunter  t» 
Nolan,  or  that  Nolan  would  have  ever  m&de  over  said 
judgment  for  such  a  sum,  except  with  a  private  under- 
standing ;  that  deponent  bad  no  personal  interest  in 
the  present  application,  but  had  a  number  of  puisn* 
creditors  who  were  interested  in  setting  aside  said 
judgment  In  Hutson  v.  Hufson,  7  T.  Bep.  7, 
Lord  Kenyon  says,  "There  is  great  weight  ia  the 
observation  that  the  deft,  under  the  preaaure  of 
an  arrest  ought  to  be  considered  incapable  of  waiving 
the  benefit  of  this  rule,  and  that,  at  all  event*  and  in 
all  cases,  he  should  be  protected  by  the  advice  of  an 
attorney,  expressly  attonding  for  him."  There  was  at 
that  time  in  force  a  rule  similar  to  the  98rd  general 
order,  (a)  Carolan  was  virtually  an  agent  of  Nolan. 
The  deft's  attorney  must  be  present  when  the  warrant 
is  signed ;  the  pit's  attorney  or  pit's  attorney's  agent 
will  not  do  for  the  purpose: 

Mason  V.  Sliddett,  8  Dowl.  P.  C.  207; 

Barnes  v.  Pendrey,  7  Dowl.  P.O.  747; 

Cocks  V.  Edwards,  2  Dowl.  P.  C,  N.  S.,  55. 
The  Isst-mentioned  of  these  cases  decides  that  lapse  of 
time  ia  no  bar  to  the  application.  Bornbg  ▼.  Wilson, 
1  Ir.  Jur.  N.  S.  204,  was  decided  in  this  court.  The 
attestation  to  the  execution  of  this  warrant  of  attorney 
is  deficient : 

Hibbert  v.  BarUm,  10  M.  &  W.  678 ; 

Pocock  V.  Pickering,  16  Jur.  760. 
In  this  last  case  the  attestation  was,  "  Signed,  sealed 
and  delivered  in  the  presence  of  me,  H.  C^  who,  at 
the  request  snd  in  the  presence  of  the  sud  J.  H.  B., 


(o)  93rd  rule,  which,  for  the  porpoeee  of  this  case,  to 
IdentlciU  with  1  &  3  Vict  c.  110,  a  9,  opoo  which  the 
Eoglish  cases  turned,  ta  as  follows; — "No  such  warrant 
given  by  any  person  in  custody  of  ft  aberiif  orotheroQtoer 
shall  be  of  any  force,  unless  there  be  present  aime  attomsT 
on  behalf  of  such  person  in  custody,  eiproaaly  named  by 
him  and  attending  at  his  request,  to  inform  htm  of  the  oa- 
toie  and  effect  of  such  wariant,  before  the  eieiiM>o« 
thereof,  which  attorney  ahaU  aubscrlbe  hla  name  as  a  wit- 
ness thereto,  and  declare  himself  to  be  attorney  for  tha 
deft,  and  that  he  anbsortbes  as  such  attorney." 
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J,  C.  and  J.  H.  P.,  hare  set  and  Babssribed  my  name 
aa  the  attomej  on  their  behalf  attrating  the  ezeoDtion 
fctnof,  having  tint  raid  oTer  and  explained  to  them 
aadeaeh  of  them  the  natnra  and  contenti  thereof." 
Hut  waa  held  insufficient,  and  Coleridge,  J.  aays, 
""The  aaine  attorney  ia  now  to  become  the  witness, 
and  in  discharging  this  distinct  dnty,  he  is  to  do  three 
Ibiags :  first,  be  is  to  subscribe  his  name  as  witness ; 
taeondly,  he  is,  in  the  attestation,  to  declare  himself  to 
k  the  attorney  for  the  person  exeeating ;  and  thirdly, 
ie  is  also,  in  the  attestation,  to  atate  that  he  snbseribes 
m  soch  attorney."  [Uohauah,  C.J. — What  waa 
Jadded  there  waa  that  one  of  the  reqoirementa  of  the 
Act,  that  tha  attesting  attorney  should  state  he  is  the 
attorney  for  the  party,  was  not  complied  with.]  Upon 
<he  groand  that  the  pit  was  the  deft's  attorney  in  the 
Batter;  open  the  bmad  ground  put  by  Lord  Kenyon 
■I  Button  r.  Sulsott,  and  beoause  the  93rd  General 
Xole  was  not  complied  with,  this  judgment  ought  to  be 
Mtsaide.  The  registering  of  it  w<s  an  execution. 
{Chbistiam,  J. — No,  it  was  not:  an  elegit  would 
W.] 

£.  UUon  contra. — Eight  years  bare  elapsed.  The 
ftnons  who  could  hare  depoiwd  to  the  facts  bare  left 
the  eountry.  All  that  has  been  urg*d  might  have 
lieen  disciused  before,  and  was  discussed,  with  the 
«iceptioo  of  the  narrow  legal  ground.  We  are 
ass^piees  by  deed.  The  deft.  sUtes  that  be  has 
a«  interest  in  the  application,  and  only  seeks  to 
ksre  the  funds  in  the  Landed  Estates  Court  dis- 
tributed amongst  his  ioiwi  fide  creditors.  If  ths  case 
■ade  be  true,  the  deft,  could  bare  been  discharged  from 
{■iion,  but  gronnds  of  frand  affecting  the  judgment 
-ebtaiied  by  Parker  Molloy  cannot  be  relied  on  in  this 
action.  Hunter  has  made  an  aiSdavit,  stating  that 
be  had  *'no  sncb  oonrenation "  with  the  defu. 
as  is  alleged.  I  admit  the  word  "such"  looks  like 
speds]  pleading.  It  is  too  late  to  inquire  into  the 
eessideiatiou  for  this  judgment  Bligk  v.  Brewer, 
4  Dow.  P.  C.  266,  is  an  anthority  on  this  as 
wfll  as  upon  the  snbseqoent  point  of  the  deft, 
kaving  an  attorney  present  at  the  ezecntion  of  the 
Warrant.  [Mo.<iahas,  C  J. — If  it  be  true  that  Nolan 
Utroly  ttited  that  he  was  the  assignee  of  Molldy's 
^gment,  how  can  yon  argue  we  are  to  assume  there 
was  a  good  conuderation  for  the  second  judgment  ?] 
Is  the  schednle  in  the  Landed  Estates  Court,  they 
pot  opposite  to  it,  "  Nothinir  due  ;  "  .whereas  it  is 
BOW  emtended  tliat  it  is  a  nullity.  [Chbistiaic,  J. — 
That  is  a  rery  queer  way  of  alluding  to  it,  if  it  be  oon- 
tanded  that  it  is  a  nullity.]  As  to  the  second  ground 
apoo  which  the  application  ia  made,  that  the  attorney 
be  expressly  named  by  the  deit.,  does  not  mean 
that  he  be  originally  named  by  him:  (Ferguson's 
Pric  1145;  Tuylor  ▼.  NiehoUt,  6  M.  &  W.  91.) 
This  case  decides  that  the  warrant  is  not  vitiated 
ly  the  fact  that  the  name  of  the  attorney  who 
*>t«M  it  on  behalf  of  th«  deft,  was  first  sog- 
foted  by  the  plt.'s  attorney  if  he  was  expressly 
adopted  by  the  deft.  Carolan,  who  is  a  disinterested 
party,  has  made  in  affidavit  stating  that  it  is  not  true 
that  the  purport  of  the  warrant  was  never  explained 
to  the  deft,  at  the  time,  and  stating  also  that  the 
deft,  "aaid  ho  knew  the  contents  of  it.*^  [Chbistiaii, 
i- — ^The  93rd  rule  does  not  require  the  attorney  to 
explain  the  warrant  or  to  read  it ;  but  to  attend  to  do 
•0,  if  neeessary ;  the  party  may  dispense  with  that  by 
ttDing  him  he  already  understands  it.]  So  says 
Parks,  B.,  in  Taglor  v.  NickolU.  [Momahas,  C.  J. 
~-It  ii  positively  averred  that  Carolan  did  not  explain 
the  nature  of  the  warrant.  Can  you  make  out  that 
whatb*  did  was  an  explanation?]  The  best  answer 
»  that  of  Baron  Parke,  that  the  rale  does  not 
wquiie  this.  [Chustiav,  J. — The  explanation 
■n*  be  given  or  dispensed  with.]  "  Inform " 
vobU    have    no  sense  if   that  which    was    already 

So.  ao. 


known  was  to  be  the  snbject-matte  r  of  infoi- 
mation.  The  deft,  is  prevented  from  making  this 
case  after  putting  the  judgment  on  the  records 
of  a  court :  {Dobion  and  Love  v.  M'Daid,  1  Ir.  Law 
Rep.  236.)  Then,  the  attestation  is  sufficient :  thers 
are  the  three  particulars,  that  Carolan  is  the  attor  ney, 
that  he  has  been  requested  to  attend,  and  that  he 
witnesses  as  an  attorney. 

SC  John  Armttrong  in  reply. — [HoMAllAX,  C.  J. 
— Show  US  that  Taylor  v.  NichoUt  was  ever  over- 
ruled or  was  ever  questioned  ?]  The  requirements  of 
the  rule  cannot  be  dispensed  with.  The  C.  L.  P.  A. 
1863,  s.  145,  is  a  re-enactment  of  9  Will.  3,  c.  10, 
B.  8 ;  and  in  ilontqomery  v.  Byrne,  2  Ir.  Com.  Law 
Kep.  230,  it  was  held  that  the  requisites  of  that 
statute  could  not  be  dispensed  witli,  bectuse  a  public 
policy  was  to  be  supported.  This  case  is  analogous  in 
thut  respect.  It  is  the  duty  of  the  party  obtaining  the 
warrant  to  see  that  all  the  reqoisUes  of  the  statute  are 
complied  with.  [Chuistian,  J. — That  meant  that  the 
parties  could  not  dispense  with  the  rules  of  pleading  ? 
Baix,  J. — Is  the  principle  that  any  one  may  waive  a 
privilege  introduced  for  bis  own  convenience  overruled 
by  statnte?  Monahan,  O.J. — The  question  is  this: 
is  it  tlie  true  construction  to  bold  that  the  Act  is  Dot 
complied  with  by  the  mere  presence  of  the  attorney  ? 
Christian,  J. — Bead  any  passage  overruling  Taylor 
».  NichoUt.  SIoxahan,  C.  J. — Or  show  any  case 
inconsistent.]  Bamet  v.  Ptndrty.  [Monahan,  C.  J. 
— Your  client  wrote  the  day  before,  requiring  Ca- 
rolan to  come  to  liim,  and  so  the  case  differs  from 
Bamet  v,  Pendrty.']  Will  the  interval  of  a  day  make 
any  difference?  [Kboor,  J. — It  seems  to  me  the 
material  thing  is  that  seven  years  have  elapsed.]  We 
did  not  know  till  lately  that  the  judgment  was 
assigned  to  Hunter.  We  were  never  put  in  motion 
properly  before.  A  statutable  mortgagee  is  not  a 
purchaser  for  value.  [Christian,  J. — I  think  it 
was  decided  by  the  L.C.  that  a  statutable  mortgagee 
is  a  purchaser  for  value.] 

M'Auley  v.  Clarendon,  8  Ir.  Ch.  Bep.  568 ; 
Kyre  V.  SPDowtll,  7  Ir.  Jur.  N.  S.  41. 
[MoNAHAX,  C.  J.— Eyre  v.  iPDowetl  decided  that 
the  statutable  mortgagee  takes  only  what  interest  the 
mortgagor  has  at  the  time  of  Uie  registration ;  but  it  is 
a  different  question  if  this  man  ia  not  the  ioixi  Jide 
assignee  of  this  judgment.]  The  attestation  is  defi- 
cient, according  to  Poeock  \.  Pickering, 

Cur.  adv.  tmlt. 
Jan.  22. — Mo:<ahax,  C.J. — ^This  application  is 
made  upon  three  distinct  grounds.  The  deft.'s 
affidavit  siates  that  he  waa  indebted  to  Parker  Molloy 
and  was  arrested  by  bim ;  that  the  present  pit. 
came  to  him  in  Kilmainham,  and  told  him  he  would 
be  discharged  from  custody  on  giving  a  bond  for  43/. ; 
that  he  represented  to  him  that  Molloy's  judgment 
had  been  assigned  to  bim,  and  dictated  to  him  a 
letter  requiring  Carolan  to  attend  the  next  day  to 
witness  the  execution  of  the  bond ;  that  Nnlau  and 
Carolan  attended  the  next  day;  that  he  signed  the 
bond  and  warrant ;  that  he  bad  never  seen  Carolan 
before,  and  that  Carolan  was  nominated  by  Nolan, 
and  that  Carolan  did  not  inform  bim  of  the  natme 
of  the  warrant  t  that  judgment  was  marked 
thereon  and  registered  against  his  (deft.'s)  property 
which  had  been  sold  in  the  Landed  Estates  Court ; 
that  the  deft,  met  Hunter  after  his  discbarge  and 
learned  from  him  the  true  facta  regarding  the  judg- 
ment ;  that  on  the  original  bill  of  exchange  he  got  no 
more  value  than  5/.,  the  residue,  2211,  having  been  paid 
to  one  Richardson ;  but  Richardson  is  not  to  be  found, 
and  this  affidavit  is  the  only  evidence  of  that.  But  ic 
appears  tiiat,  upon  the  renewed  bill,  the  deft,  did  not 
avail  himself  of  the  defence  of  want  of  consideration. 
He  never  took  proceedings  to  set  aside  Jlolloy's  Judg- 
ment until  Nulan   had   left  the  country.    The  fin* 
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groand  made  U,  that  the  jadgment  was  fraadnlantif 
obtainsd,  inasmach  as  the  other  jadgment  had  nanr 
be«a  assigned.  This  would  onlj  be  groand  for  allowing 
the  part;  to  plead.  But  it  appears  that  he  is  a  mere 
smateor;  that  his  property  will  not  bring  him  any 
benefit,  and  tliat  he  makes  this  application  oat 
of  a  lore  of  abstract  jostice  in  faroar  of  bis 
puisne  creditors.  We  do  not  think  ira  should  set 
aside  this  judgment,  when  there  was  some  con- 
sideration for  it,  at  this  distance  of  time,  and  when 
Nolan  and  MoUoj  are  both  out  of  the  country,  in  favour 
of  an  amatear.  The  second  groand  made  is,  that  there 
has  been  a  non-complianoe  with  the  93rd  General  Bole; 
if  so,  the  length  of  time  is  no  bar  to  the  application, 
because  the  proceedings  are  a  nullity.  [His  Lordship 
read  the  rule.]  This  rule  requires  two  things,  totally 
distinct  in  their  nature,  to  h«  done,  as  is  remarked  1^ 
Coleridge,  J.,  in  a  Tery  learned  judgment,  in  Poeoek  v. 
Picktrmg,  18  Q.B.  789:  first,  an  attorney  most  b* 
present  on  behalf  of  the  person  abont  to  execute— this 
has  nothing  to  do  with  the  manner  of  the  attestation; 
secondly,  the  manner  of  the  atteatation  is  pointed  out. 
It  is  argued  that,  as  to  the  first  of  these,  thongh  there 
was  an  attorney  present,  he  was  not  present  on  behalf 
of  Oumley  nor  named  by  him.  Sereral  oases  were  re- 
ferred to  upon  this,  and  particularly  Coei$  r.  Edward; 
3  DowL  P.  C,  K.  8.,  55  ;  Matm  r.  JSUdddl,  8 
Dowl.  P.  C.  207  ;  and  Bamu  v.  Petidr^,  7  DowU 
P.  C.  747;  which  require  particular  Rcmtiny  to 
distinguish  from  this  c  ise.  Coekt  r.  Edwardt  shows 
^at  the  rule  must  be  construed  strictly.  In  Mason  v. 
Sliddell  the  agent  of  the  pit. 'a  attorney  was  applied  to 
for  time  by  the  deft.,  and  the  matter  was  free  from 
fraud.  It  was  arranged  that  the  deft  should  execute 
a  cognovit.  The  agent  explained  to  the  deft,  the 
necessity  of  liis  having  an  attorney  to  attest  the 
execution,  and  the  defu  named  the  agent,  and  the 
eogmvU  was  executed  by  the  deft,  and  witno$.ied  by 
the  agent.  The  man  knew  perfectly  well  what  he  was 
doing,  and  yet  it  was  held  that  there  had  not  been  a 
■ubstanlial  compliance  with  the  rule.  Banu$  r. 
Pendrey  n  the  nearest  to  the  present  case.  TLo  reason 
given  in  that  case  why  it  was  held  that  there  had  not 
been  a  complianco  with  the  rule  waa  because  the  name 
of  the  attorney  was  not  known  or  mentioned,  and  the 
deft,  could  not  have  understood  anything  about  him. 
The  attorney  could  not  have  been  considered  an  attorney 
named  by  the  deft.  ;  but  it  was  expressly  held  that  the 
employment  of  the  attorney  by  the  pit. 'a  attorney, 
provided  the  Initer  were  named  by  the  deft.,  would  not 
vitiate  the  instrument  We  were  referred  by  Mr. 
Litton  to  Bligk  v.  Brewer,  which  is  also  reported  in 
1  Cr.  M.  &  K.  651.  In  that  case  the  doft.  agreed 
to  give  a  coynovit,  and  the  clerk  of  the  plt.'a  attorney 
informed  him  it  would  be  necessary  to  have  an  attorney, 
and  named  one  who  would  attend  if  the  deft,  had  no 
objection.  The  deft,  afterwards  went  to  the  office  of 
the  attomey  so  named,  and  prevented  him  from  read- 
ing over  the  cognovit,  stating  that  he  already  knew 
its  contents.  It  was  held  that  the  rule  had  been  com- 
pliedwith,  and  Parke,  B.  says,  "  In  this  case  every- 
thing which  tlie  rule  demands  has  been  complied  with. 
The  rule  requires  three  distinct  things:  first,  that  there 
shall  be  an  attorney  attending  on  the  behalf  of  the  person 
in  custody  ;  secondly,  that  it  shall  be  a  different  person 
from  the  plt.'s  attomey  j  and  thirdly,  that  be  shall  be 
expressly  named  by  the  deft.,  and  shall  attend  at  his 
request."  In  Tcu/lor  v.  NUIioUt,  6  M.  &  VV.  91,  the 
pits,  were  the  trustees  of  the  deft's  marriage  settle- 
ment, and  the  deft  agreed  with  the  pit's  attomey 
to  execute  a  warrant  of  attomey  for  a  portion  of  the 
tmst-fuud  which  he  bad  been  allowed  to  take  into  his 
hands.  The  warrant  was  prepared  and  read  to  the 
def^,  and  the  plt.'s  attorney  told  him  it  was  necessary 
■ome  attorney  should  be  present  on  his  behalf.  The 
<ieft  replied  that  he  had  no  wish  to  have  any  particular 


attorney.  The  plt.'s  sttorney  mentioned  the  nam*  of 
an  attomey.  The  deft  assented  and  went  to  th*' 
attorney's  office.  The  attomey  asked  the  deit  if  th« 
warrant  had  been  read  over  to  him,  and  if  he  under* 
stood  it  He  replied  that  it  bad  been  read,  and  that 
he  fully  understood  it.  The  rule  was  discharged,  andr 
Parks,  B.  says  :  "  The  attesting  attomey  must  b* 
*  expressly  named '  by  the  deft  But  we  cannot  tharo- 
fore  suppose  that  it  was  intended  that  the  deft  most 
expressly  pronounce  at  length  the  Cbristiau  and  ear-' 
name  of  the  attorney ;  but  be  must  be  esprtnbi  named 
by  him,  in  contradistinction  to  his  being  impVadkf 
named  or  adapted.  There  is  not  a  word  to  lead  to- 
the  conclusion  that  he  must  be  origmaUg  or  spoalo- 
naomlg  named  by  the  party,  or  to  exclude  the  tag- 
gestion  of  a  name  by  a  third  person.  Vfhat  thoK 
is  there  to  exdods  the  suggestion  of  •  nama  by  th* 
pit's  attomey?  I  cannot  import  such  words  iiit» 
the  Act,  when  no  such  prohibition  is  expreaed  in  it.*' 
How  does  this  apply  to  the  present  case  ?  No  doobt 
Nolan  suggested  the  name  of  Carolan,  but  it  was- 
adopted  by  the  deft.  He  was  free  to  do  so  or 
not,  and  he  adapted  in  the  best  possible  mode  at 
adopting,  viz.,  by  writing  to  Carolan  to  come.  Tb*- 
deft  does  not  swear  that  be  did  not  know  what 
was  the  meaning  of  the  warrant,  and  it  is  awom  that- 
be  said  he  knew  the  contents  of  it  There  is  no  aUe— 
gation  that  Carolan  was  a  atalking-horse  of  Nolair 
This  case  comes,  therefore,  within  the  aulioritf  oC 
the  two  last  cases,  so  far  as  the  attestation  ia  to  b* 
proved  alimtde,  i.  e.  by  affidavit.  The  third  grooDd 
made  is  that  the  warrant  is  not  attested.  Unleu  th* 
attestation  be  dniy  done  there  is  no  doubt  but  that 
the  jadgment  must  be  set  aside.  [His  Lordship  read 
the  attesUtion.]  This  is  an  allegation :  "  I  am  th* 
sttoroey  for  the  deft.,  and  I  snbacribe  my  name^ 
kc"  What  is  the  objection?  The  execution  is 
subscribed  by  Carolan  as  a  witness.  He  doe» 
declare  that  he  snbscribes  as  attorney;  and  under 
that  is  "Frederick  Carolan."  Mr.  Armstrong  dtad 
Uibbert  v.  Barton,  10  M.  &  W.  678.  The  words 
were,  "Witnessed  by  me,  William  Pemberton,  as 
the  attorney  of  the  said  William  Barton,  attending  at 
the  execution  hereof  at  his  request,  and  expressly- 
named  by  him."  That  was  held  insufficient  becans* 
the  words  were,  "  Witnessed  by  me  as  the  attorney.** 
The  court  thought  that  was  not  a  atatement  in  fact 
that  he  was  the  attorney,  because  he  aaid,  "aa."" 
The  word  "  as  "  spoiled  it  It  would  not  be  decoroos 
in  this  court  to  overrule  thst  caae,  especially  as  it 
has  been  followed  in  the  well-considered  case  of 
Poeoek  V.  Piehermg,  18  Q.B.  789.  Lord  Camp- 
bell and  Coleridge,  J.,  were  upon  one  side,  and 
Erie,  J.,  on  the  other.  •  That  wouM  not  justify 
us  in  going  against  that  case  if  the  present  were 
similar.  The  atteatation  there  waa,  "  Signed,  seated 
and  delivered,  being  first  duly  stamped,  in  the  pre- 
sence of  me,  H.  C,  who  at  the  request  and  in  th* 
presence  of  the  said  J.  H.  B.,  J.  C,  and  3.  H.  P., 
have  set  and  subscribed  my  name  aa  the  attorney  oa 
their  behalf  attesting  the  execution  hereof,  having 
first  read  over  and  explained  to  them  and  each  of  theai 
the  nature  and  contents  hereof."  The  two  judges  held 
that  this  did  not  amount  to  a  statement  that  this 
man  was  the  deft.'a  attorney.  But  here  it  is  in 
terms,  "Signed,  scaled  and  delivered,  &c,  his 
attorney."  If  one  went  about  to  prepare  an  attesta- 
tion in  the  form  required  by  the  Act  of  Parliament,  it 
would  be  in  this  form.  In  Gay  v.  Ball,  5  Dow.  & 
Lowndes,  422,  the  attaststion  was  as  follows: 
"  Signed,  sealed  and  delivered  by  the  said  H.  H.,  in 
my  presence,  and  I  declare  myself  to  be  the  attorney 
for  the  said  H.  H.,  and  that  I  subscribe  as  soch 
attomey,  G.  0.,  solicitor."  Patteson,  J.,  says  :  "  The 
attestation  is  confined  to  the  worda  of  the  statute ;  it 
does  not  say  anything  abont  bis  being  expressly  named 
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hj  tb<  deft.,  or  attending  at  bU  reqaeet.  I  am  of 
opioioo  tliat  the  attestation  in  this  case  is  sufficient." 
So  we  are  of  opinion  that  in  all  common  reason  this 
attestation  does  contain  a  statement  that  tills  man  is 
an  attor,iejr  and  attending  on  the  deft.'s  iwhalf.  There 
is  no  fosndation  for  tli«  application,  and  it  mast  be 
fefosed  with  costs.  Application  rtfuted. 


[Chas. 
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OOUSI  07  APPBAI.  IN  CHANCIiBT. 

Jteported  by  Tuokas  Bbooksdaxk  ami  Jui£s  U.  Oavidsos, 
Esqrs.,  Barristers-at-Law. 


ifondof,  April  20. 
(Before  the  hoKoa  JoEniCES.) 
Peabsox  v.  Cbaxswick. 
Cbasswick  v.  Peabson. 
IViU — Btgut$t — Joint  tenanci/. 
3i»  tettalor  gaot  Me  iaieral,  dieidmda  and  annual 
produce  o/"  certain  fimdt  to  trustees,  upon  tratt  to 
fof  tie  lamt  eguaUf  to  hit  three  daughters,  if.,  A. 
ttiul  3.,  during  iheir  lives  and  the  lives  of  tit  sur- 
vivors  and  the  surriaor  of  them,  during  their  and 
ier  natiral  life,  for  their  respective  separate  use, 
■  and  directed  that  the  respective  receipts  of  his  said 
iatghters  should  be  sufficient  discharges  for  the  said 
•  ineome,  and  from  and  after  the  decease  of  tie 
turvisor  of  them,  in  trust  for  the  issue  of  the  said 
three  daughters  who  should  attain  tie  age  oflwentij- 
one  jreai's.      Oi>»  of  the  daughters  having  died  leaving 
issue,  a  question  vas  raited  as  tu  the  parties  entitled 
ta  lie  interest  lohich  she  had  enjoged,  and  the  if.  R. 
idd  Ant  t/te  daughters  of  the  testator  took  under 
tit  bequest  as  joint  tenants,  and  not  as  tenants  in 
conwton ;  and  upon  appeal, 
Titir  Lordships  affirmed  that  decision. 

This  was  'an  appeal  by  the  children  of  Mary,  now 
-deceased,  who  was  one  of  the  daughters  of  the  testator, 
Ur.  Leonard  Foster,  against  a  decision  of  the  M.  R.  which 
IS  reported  ante,  p.  31&  The  will  upon  which  the 
.question  depended  is  sufficiently  suied  at  that  place, 
and  it  is  needless  to  do  more  than  r^fer  to  it. 

Sslm/n,  Q.  0.  and  Humphrey  supported  the  appeal, 
'Conteodiii);  that  the  children  of  Mary  became  on  her 
death  absolutely  entitled  to  ber  share  of  the  trust- 
funds. 

Baggallag,  Q.C.  and  Beoir  appeared  for  one  of  the 
-ntrinng  daughters,  and 

Soulkgatt,  Q.C.  and  Marten  for  the  other  snrriTor, 
-■ad  eootended  that,  under  the  will,  there  was  a.  joint 
teaaaey  in  the  three  sisters,  and  that  the  snrvirors 
wen  now  entitled  to  the  interest  of  the  whole  of  the 
imda. 
Tha  following  were  the  authorities  referred  to : — 
Armstrong  r.  Eldridge,  3  Bro.  Cb.  Cas.  215  ; 
Jones  V.  Kandall,  IJae.  &  W.  100; 
Bales  T.  Lord  Cardigan,  9  Sim.  384 ;    ' 
Doe  V.  Abes,  1  H.  &  S.  428 ; 
S  Jam.  on  Wills  (2nd  edit.)  213,  214  and  623  ; 

aiid 

Boper  00  Legaciet,  1397. 

Iiord  Juitice  Ksnaat  Bbucs  said : — I  think  that 

ilnre  was  fair  room  for  argument  upon   this  will,  in 

•OOM  respects  singularly  worded,  whatever  the  cause 

■ay  hare   been  of  that  particular   wording;  but   it 

~afp«ars  to  me  that  the  M.  R.  has  rightly  viewed  the 

mMitico,  and  that  the  intention  to  be  collected  from 

■th*  tectator'a  words,  is  that  not  any  one  of  the  three 

daaghtera  was  to  take  a  transmissible  interest,  but  that 

vhn  one  of  them  died,  the  whole  iooome  was  to  .go  to 

th*  two  survivors ;  when  another  of  them  died,  the 

whole  income  was  to  go  to  the  third  survivor;  and  that 

-on  the  death  of  the  third  nrvivor,  and  not  before,  Ihe 


children  mentioned  in  the  will  were  to  take.  Certainly  there 
is  much  awkwardness  in  the  ihode  of  expression,  but  I 
am  of  opinion  that  that  mode  of  construction,  if  not 
clearly  certain,  has  much  more  probability  than  any 
other  construction  that  was  be  put  upon  it.  Therefore 
I  cannot  agree  to  disturb  his  Honour's  judgment. 

Lord  Justice  Tub»bb  said : — I  also  agree  with  the 
conclusion  at  which  the  M.  R.  has  arrived  in  construing 
this  will.    The  trust  here  is  to  pay  ami  divide  the 
residue  of  the  said  interest,  dividends  and  annual  pro- 
duce   "unto    and    equally    between    my  siid    three 
daughters  Mary,  Ann  and  Sarah."     Now,  if  it  bad  rested 
there,  the  effect  would  have  been  to  have  given  Mary, 
Ann  and  Sarah  absolute  interests.    It  is  an  unlimited 
trust  to  pay  the  dividends  to  them.    It  is  necessary, 
therefore,   to  define   the   interests  which   they   were 
to  take,  and  accordingly  we   find   these   words,  "  for 
and  during  the  term  of  their  natural  lives ;"  and  the 
will  does  not  stop  there,  but  it  goes  on  thus :  "  and 
the  lives  of  the  survivors  and  survivor  of  them  during 
their  and  her  natural  life."  Now,  what  the  elfect  would 
have  been  if  the  will  had  stopped  with  the  expression 
"  during  the  lives  of  the  sorvivors  and  the  survivor 
of  them,"  it  is  not  necessary  to  say,  for  these  words 
are  fallowed    by  the    words   "  during  their  and  her 
natural    life."      The  interest  during  the  lives  of  tha 
three  having  been  disposed  of  by  the  words  "  for  and 
during  the  term  of  their  natural  lives,"  there  is  nothing 
to   which  the  words  "  during  theur  and  her  natural 
life"  can  apply,  except  to  that  part  which  applies  to 
"  the  lives  of  the  survivors  and  the  survivor  of  them." 
I  think  that    the   true  meaning  of  the  testator  was, 
that   those   words    "for    and    during"  overrode   the 
whole  sentence — for    and   during  the  tenn   of    their 
natural  lives ;  that  is,  so  long  as  the  three  shall  live, 
and  for  and  during  the  life  of  the  survivors  and  survivor 
of  them,  during  their  and  her  nataral  life.   It  appears, 
therefore,  to  me  that  the  case  can  be  well  decided  on 
the  construction  of  the  particular  words  of  the  nill, 
and  certainly  the  words  of  limitation  as  to  the  separate 
use    which    follow    rather    tend  to  confirm    than  to 
displace    that   construction,    because  the  testator  has 
made  the  receipts  of  his  daughters  discharges  lor  the 
whole  of  the  Interest,  thereby  clearly  showing  bis  in- 
tention   that  the   daughter*    should  take  the  whole 
interest.     I,  therefore,  agree  with  the  H.  B.'s  conclu- 
sion, and  think  that  this  appeal  ought  to  be  dumissed. 
.The  deposit  to  be  returned,  and  the  costs  of  alt 
parties  to  be  paid  out  of  tie  estate. 
Solicitors   for    the    different    parties :    £yre    and 
Laason ;    Turr,  JiiMway  and   Tagart ;    Mason,  Son 
andiSturf. 


Tiwsdag,  July  30. 
(Before  the  Lobd  Chanckliar  (Westbury.) 
Re  Rawu.\os,  ex  parte  Rawumcs. 
Bankruptcy— Act   of    1861,     s.     l^— Assignees — 
Removal  of— Neglect  to   render    accounts  within 
prescribed  period — Omission  to  attend  meetings. 
A  creditor's  assignee  having  omitted  to  render  to  the 
official  assignee  his  aceomts  within  the  time  prt~ 
cribed  by  the  129<A  «c<<on  of  the  Bankruptcy  Act 
0/1861,  ofKf  having  neglected  to  attend  on  tico  occa- 
sions the  sittings  of  the  court  under  the  bankruptcy, 
was  held  on  appeal  to  have  been  rightly  ordered  to 
pay  the  costs  of  an  adjournment  occasioned  by  his 
non-attendance,  and  to  have  been  properly  removed 
from  the  assigneeihip. 

This  was  an  appeal  motion  by  Samuel  Bagley 
Rawlings,  the  bankrupt,  and  John  Brown,  the  creditors 
assignee  of  his  estate  and  effects,  to  rescind  or  vary  an 
order  of  Mr.  Commissioner  Ooulbnm,  made  under 
these  cironmstanees:— The  adjudication  in  bankruptcy 
was  dated  27th  Oct.  1862,  and  made  on  the  petition 
of  William  iucy  and  Henry  Charles  Lucy.     On  tha 
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I3th  Jan.  last  th«  app.  Browa  was  appointed  credi- 
tors' assignee.  The  18tb  Feb.  1863  iraa  appointed 
for  the  bankrupt  to  pass  his  hut  examination,  bat  bis 
aoconnts  not  being  satisfactory,  he  was  ordered  to  famish 
a  cash  account,  goods  accoant,  and  deficiency  account 
for  the  six  months  prior  to  the  petition  for  the  adju- 
dication, and  his  final  examination  was  postponed 
until  the  19  th  March.  On  that  day  there  was  a 
farther  meeting,  bat  on  accoaot  of  the  illness  of  the 
bankmpt  there  was  a  farther  adjoamment  until  the 
2nd  April.  On  that  dajr  a  meeting  took  place,  when 
the  learned  commissioner,  not  being  satisfied  with  the 
acconnts  produced,  ordered  a  farther  defioienej  aeooont 
to  be  prepared,  and  an  adjournment  for  that  parpose 
until  the  7th  May.  On  the  7th  May  a  farther  meeting 
was  held,  at  which  Mr.  Brown,  the  trade  assignee, 
-was  not  present,  and  it  appearing  to  the  eommis- 
doner  that  farther  investigation  should  take  place 
in  regard  to  tiie  transactions  of  the  bankmpt  as  well 
Wore  a*  since  his  bankmptcy,  a  further  adjoarnment 
for  the  application  for  the  order  of  discharge  was 
made  until  the  11th  June,  on  which  day  it  was  also 
ordered  that  the  trade  assignee  should  show  cause  why 
be  should  not  pay  the  ooats  occasioned  by  the  ad- 
journment, and  also  should  show  cause  why  he  had  not 
complied  with  the  199th  section  of  the  Bankruptcy 
Act  1861,  in  omitting  to  file  his  accounts,  which  he 
bad  omitted  to  do  until  the  2nd  July,  more  than  fire 
months  after  his  appointment,  the  period  fixed  by  the 
.statute  being  three  months.  On  the  11th  June  the 
order  appealed  from  was  made,  whereby  it  was  ordered 
that  the  trade  assignee  should  pay  all  the  costs  oc- 
casioned by  his  default  in  not  appearing  on  the  7th 
May.  And  the  order  stated  that  it  appearing  that  the 
■aid  assignee  had  wilfully  failed  to  obserre  many  of  the 
directions  contained  in  the  Bankmptcy  Act  1861,  and 
had  also  been  guilty  of  neglect  in  the  performtoce  of 
bis  duty  in  that  behalf,  in  neglecting  to  render  to  the 
official  assignee  the  debtor  and  creditor  account  within 
the  time  and  in  the  manner  prescribed  by  the  129tb 
section  of  the  Bankmptcy  Act  1861,  and  had  also 
neglected  to  attend  on  two  occasions  the  sittings  of 
the  oenrt  nnder  the  bankraptcy,  or  to  give  the  court 
any  information  touching  the  estate  of  the  bankmpt, 
the  court,  in  pursuance  of  the  139th  section  of 
the  Bankraptcy  Act  1861,  did  further  order 
that  the  said  creditor's  assignee  be  removed  and  a 
new  choice  of  another  creditors'  assignee  be  made. 

In  the  event  of  an  appeal  from  the  order  it  was 
further  ordered,  that  due  notice  thereof  should  be 
giren  as  well  to  the  official  assignee  as  to  the  solici- 
tors of  the  petitioning  creditors,  the  Messrs.  Lucy,  and 
the  order  aJjonrned  the  sitting,  for  the  bankrupt  to 
pass  his  last  examiaation  and  make  application  for 
his  order  of  discharge,  until  the  3rd  Aug.  The 
bankrupt  and  the  trade  assiguee  then  brought  the 
present  appeal. 

Baeon,  Q.  C.  and  Reed  appeared  for  the  apps. 

Baglty  for  the  official  assignee. 

Saatuton  for  the  petitioning  creditors. 

The  LoBD  Chamckllor. — I  cannot  interfere  with 
the  order  of  the  commissioner.  I  will  first  advert  to 
the  case  of  the  bankrnpL  I  regret  that  he  has  come 
bere  with  this  application,  because  it  is  a  useless  one, 
one  that  caunot  profit  him,  but  rather  one  that  is  likel^r 
to  augment  the  hardship  which,  in  a  certain  sense,  I 
feel  he  has  sufiVred.  The  order  of  the  commissioner 
was  made  on  the  11th  June,  upon  the  27tU  Jnne  the 
bankrupt  presented  this  petition  of  appeal.  Now,  if 
tin  petition  of  appeal  had  been  beard  almost  directly, 
the  utmost  that  could  have  been  done  upon  it  would 
bave  been  to  have  directed  an  early  day  for  passing  his 
last  examination.  To  give  him  bis  dischaiige  when 
be  had  not  passed  his  last  examination  was  out  of  my 
ntwer.  To  appoint  an  early  day  for  the  examina- 
uoo  would  still  bave  rendered  it  Deeassaiy  to  ^vs 


the  notice  required  by  the  statote.  It  was  then- 
fore  anavailing ;  it  was,  I  must  say,  idle  to  conis 
here,  upon  the  bankrapts'  application,  when  it  was 
quite  clear  that  it  was  not  reasonable  to  expect  that 
any  day  could  be  appointed  for  his  examination  that 
would  precede  the  time  to  which  (he  commisaiener  had 
adjourned  itby  more  than  six  orsevendsys.  Itwss,Ithiiik, 
incumbent  upon  the  commissioner  to  postpone  theezami- 
nation  of  the  bankmpt,  although  I  fully  agree  that, 
upon  the  evidence  submitted  to  the  court,  it  appeared 
that  his  acoonats  were  finally  rendered  in  the  manntf 
in  which  they  were  by  the  17  th  of  April.  I  most  ob- 
serve, without,  at  the  same  time,  meaning  to  impl;that 
I  have  arrived  at  any  oonelusion  upon  the  subject,  that 
it  is  always  a  snspicioas  thing  to  creditors  where  they 
find  the  assignee  and  the  bankmpt  in  league  together;. 
and  more  especially  is  it  suspidoas  when  they  liod  the 
bankmpt  producing  accounts  which  are  not  sati>fa> 
tory,  and  the  petitioning  creditor  is  obliged  to  perfoim 
the  duty  of  the  assignee,  that  of  making  objec- 
tion to  those  account)),  and  where  they  find  the 
commissioner  upholding  that  objection,  and  the  prin- 
cipal opponent  of  the  creditors  upon  all  ooeaaioi» 
is  the  assignee  and  the  friend  of  the  bankrapt. 
It  was  not  likely  to  give  the  creditors  any  satisfte- 
tion  in  the  proceedings  of  the  assignee  when  thty 
found  that  the  assignee  was  not  resdy  with  bi* 
accounts,  although  the  bankmpt  had  finally,  afur 
three  adjonramenta,  produced  the  acconnts  required  of 
bim.  It  was,  in  that  state  of  things,  impossible  for 
the  commissioner  to  have  proceeded  with  satisfiutua 
to  the  final  examination  of  the  bankmpt  until  he  had 
the  acconnts  of  the  assignee.  The  assignee,  by  lus- 
conduct,  therefore,  fass  placed  the  bankrupt  in  the 
unfortunate  predicament  of  having  had  his  final' 
examination  postponed  from  the  17th  April  up  to- 
the  present  time.  The  assignee,  by  tba  conns  be 
has  adopted,  has  apparently  given  countenance  to  the 
suspicions  of  the  creditors  that  he  has  acted  in  l^*P* 
with  the  bankmpt.  Acocrdiogly,  I  find  one  soUdtor 
appearing  here  for  the  assignee  and  the  bankrapt,  and 
the  object  of  the  assignee  throughout  the  argament  his 
been  as  much  the  protection  of  the  bankrapt  as  ithta 
been  the  vindication  of  himself.  These  are  not  pro- 
ceedings that  ought  to  be  encouraged.  If  any  hard- 
ship is  done,  it  arises  almost  necessarily  out  of  the 
suspicion  which'  is  justly  warranted  by  that  coorM 
of  conduct.  Now  that  a  further  account  wis- 
required  of  the  bankrupt,  I  do  not  at  all 
wonder.  The  accounts  showed  from  the  first 
a  loss  of  3600f.  odd.  The  nature  and  reason  of  that 
defioiehcy  were  justly  required  to  be  stated.  His 
second  account  begins  by  taking  credit  to  himself  f« 
a  deficiency,  a  loss  upon  a  former  trading  of  2900t, 
a  former  trading  carried  back,  be  it  remembered, 
to  the  lat  Jan.  1862.  A  more  unsatisfactory  a»- 
count  could  not  well  be  conceived ;  yet,  what  is  the 
conduct  of  the  assignee  ?  He  attempU  to  justify  the 
bankrapt  and  opposes  the  petitioning  creditor,  where- 
upon the  petitioning  creditor  says,  "  I  must  require 
an  explanatory  statement  of  the  cause  of  that  km 
At  length  he  gets  it ;  he  gets  it  in  spite  of  the  oppo- 
sition of  the  assignee  On  the  17th  April  the  bank- 
rupt might  bare  passed  bis  examination ;  but  then, 
what  is  the  conduct  of  his  friend  and  protector,  the 
assignee  ?  The  assignee  was  appointed  in  Jannaiy— 
it  was  bis  bonnden  duty  to  bave  rendered  an  accoant 
at  the  end  of  three  months.  I  am  told  by  the 
learned  counsel  that  the  three  months  is  a  n<»m- 
nal  period.  I  must  dissent  from  that  statemmU 
Three  mouths  has  been  put  into  the  statnU  «iu 
an  earnest  desire  of  endeavouring  to  obtain  that  wkica 
I  am  afraid  the  inveterate  practice  of  the  Bankroptoy 
Court  will  wholly  defeat,  namely,  some  "^^^ 
some  certainty  and  some  regularity  in  their  proeew* 
ings.    That  the  time  is  not  a  mwe  nominal  period, » 
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erineed  b;  the  whole  langnage  and  tenor  of  the 
■action ;  because  the  dutjr  of  tlie  ns'^ignee  is  to  render 
the  first  sccoantat  the  end  of  the  first  three  niontha, 
and  thenceforth  st  the  expiration  of  every  succeeding 
three  mouths.  And  I  desire  to  hare  it  understood,  that 
I  will  not  hare  this  thing  treated  as  nominal,  and  that 
if  an  assignee  treats  that  as  a  merely  nominal  matter 
that  be  may  disregard  with  impunity,  I  will  not 
interfere  where  I  find  a  commissioner  exact  and 
vigilant  in  enforcing  obedience  to  the  statute.  Bnt  the 
assignee  here  had  no  excuse  for  his  conduct,  for  he  had  not 
only  failed  to  render  an  account,  but  be  had  in  biaposses- 
mon  at  that  time  what  must  be  regarded  as  a  considerable 
anurant  of  money  with  reference  to  this  estate,  for  he 
had  receired  before  the  expiration  of  the  first  quarter 
more  than  400JL,  and  if  he  could  not  hare  rendered  a 
complete  account,  he  could  at  least  have  rendered  an 
aeooont  showing  the  amoont  of  money  in  bis  hsnds. 
And  it  was  his  bounden  duty,  even  if  he  had  rendered 
no  account,  to  have  come  with  the  money  in  his  bands 
and  to  hare  handed  it  orer  to  the  proper  officer  for  the 
recoipt  of  that  money.  The  duty  of  tbo  assignee  is 
pnaeri&ed  carefully,  and  intentionally  prescribed,  by  the 
•tatnta.  There  is  an  obligation  thrown  npon  him  that 
■t  the  end  of  three  months  he  shall  render  to  the 
offiaal  assignee,  in  the  presence  of  the  registrsr,  a 
debtor  and  creditor  acconnt.  I  do  not  treat  the  neglect 
in  the  present  case  as  intended  with  any  motive  of 
dishonesty.  Very  far  from  it,  but  it  is  neglect  which 
'  baa  the  same  consequences;  it  is  part  of  that 
neglect  which  is  universal,  and  until  tbst  neglect 
is  punished  and  careful  supervision  is  established,  there 
trill  be  nothing  like  justice  done  to  creditors 
in  bankruptey.  Well,  now,  the  tSth  April  waa 
the  end  of  the  three  months.  Upon  the  18th  July 
came  another  three  months,  and  in  the  intermediate 
time  the  assignee  produced  acoonnts  which,  upon  the 
face  of  them,  are  made  out  with  that  degree  of  care- 
lessness that  it  is  impossible  to  put  trust  in  them. 
Sums  of  money  that  were  received  two  months  after 
the  earlier  entries  are  postponed,  in  entering  them  in 
the  account,  to  antecedent  entries,  so  that  one  would 
infer,  from  the  appearance  of  the  account,  that  the 
book  was  a  sort  of  hap-hazard  thing ;  putting  down, 
by  memory  probably,  in  the  month  of  June  what  had 
been  received  in  February,  beginning  with  receipts  in 
May,  to  be  followed  by  receipts  in  February  and  March. 
Sadi  a  mo<fe  of  exhibiting  book-keeping  and  showing 
•ntries,  is  a  mode  that  can  give  no  sort  of  confidence  in 
the  acconnt.  The  acconnt  is  very  properly  objected 
to.  And  in  this  manner  time  is  idled  away  till 
we  come  to  the  expiration  of  the  first  six  months, 
and  then  '  (and  not  till  then)  this  account  is 
rendered  and  the  moneys  received  fonr  months 
preriTiisly  are  handed  over  to  the  official  assignee. 
Mow,  I  will  not  interfere  with  an  order  discharging  the 
creditors'  assignee,  however  respectable  be  may  be,  who 
has  thus  neglected  his  duty,  and  who  has  been  vigilant 
and  anxioos  and  zealous  in  nothing  that  I  can  see, 
except  in  shielding  the  bankrupt  and  opposing  the 
applications  of  the  creditors  to  get  better  accounts 
from  their  debtor.  There  is  one  particular  par[  of  the 
order  which  I  think  is  not  warranted  by  any  antecedent 
decision,  namely,  making  the  assignee  pay  the  costs  of 
the  meeting  he  bad  failed  to  attend.  But  I  must  lake 
it  in  conjunction  with  everything  else.  This  is  not  an 
appeal  brought  before  me  merely  from  ibo  circumstance 
that  the  costs  of  that  meeting  were  fixed  on  the 
assignee.  It  appears  that  the  first  meeting  came  to 
nothing ;  there  was  no  account,  there  was  no  assignee. 
The  second  and  third  meetings  came  to  nothing,  because 
there  was  no  account  of  the  assignee.  The  meeting  of 
the  7th  May  came  to  nothing ;  in  point  of  fact,  if  there 
had  been  any  addition  made  to  the  order,  the  addition 
that  ought  to  have  been  made  (except  for  the 
xaniftst  combination   between   these  parties)   would 


have  been  to  have  made  the  assignee  pay  the 
bankrupt's  costs  which  he  incurred  by  coming 
up  to  attend  the  meeting  for  his  examination  and  dis- 
charge, a  meeting  that  could  not  bo  held  from  the 
default  of  the  creditors'  assignee.  I  shall  therefore 
in  no  case  interfere  with  a  commissioner's  order,  espe- 
cially in  a  matter  of  the  regulation  of  proceedings, 
unless  I  have  the  incorrectness  of  that  order  demonstrated 
to  me.  There  has  been  a  neglect  of  the  statutory  pro- 
vision in  two  particulars,  and  they  are  most  important, 
and  this  has  been  by  conduct  on  the  part  of  th» 
assignee  which  I  think  jnstilied  the  creditors  in  nof 
putting  faith  in  him,  however  respectable  he-may  be, 
I  conceive,  therefore,  that  the  commissioner  was  weH 
warranted  in  the  conclusion  at  which  he  arrived,  and  I 
shall  refuse  both  applications.  The  ofBcial  assignee 
may  receive  the  costs  necessarily  incarred  by  him 
out  of  the  deposit;  the  rest  of  the  deposit  to  be 
returned. 

C.  SuxuutoH  applied  for  the  costs  for  the  petitioning 
creditor,  but  which  were  refused. 

Solicitors  for  the  apps.,  W.  Bunt;  for  the  official 
assignee,  Aldridge  and  Bromleg ;  for  the  petitioning 
creditor,  Underhill  and  FitU. 


Julg  89  and  Nov.  4. 
(Before  the  Lords  JinmcES.) 

Re  The  British  FROviDEiiT  Life  and  FntB 

Assurance  Coxpamt,  ex  parte  Obpeh. 

Wmding-up — Trannfer  of  shares  after  call  mad^— 

liabilUy  of  transferor. 

This  was  an  appeal  by  the  official  manager  against 
the  decision  of  Kiodersley,  V.  C,  that  the  resp.  Mr. 
Daniel  Orpen,  who  was  the  holder  of  shares  in  ths 
company  at  the  time  when  a  call  was  made  by  the 
directors,  and  who  transferred  these  shares  to  Mr. 
Sheridan,  the  managing  director  of  the  company,  after 
the  call  was  made,  bnt  before  it  became  payable,  had 
thereby  made  a  valid  transfer  of  them,  and  that  the 
resp.'s  name  must  be  struck  off  the  list  of  the  contri- 
butories  of  thiS  company,  now  being  woond-np  m  bis 
Honour's  chamtiera.  His  Honour's  decision  is  reported 
at  8  L.  T.  Kep.  N.  S.  596. 

The  case  was  argued  by 

Karaoke  for  the  official  manager;  and  by 

Day  (of  the  common  law  bar)  and  B.  C.  Phear  for 
Mr.  (hpen ;  and 

Karsldke  was  heard  in  reply. 

Lord  Justice  Knioht  Bruce  (after  saying  that  the 
case  had  been  very  ably  argued  upon  both  sides),  stated 
that  in  his  opinion  a  compromise  might  very  pro- 
perly be  arranged  so  as  to  put  an  end  to  the  whole 
of  this  litigation,  and  suggested  that  Mr.  Orpen 
should  pay  the  amount  of  the  call  which  had  been 
made  at  the  time  when  he  transfened  his  shares, 
though  it  was  not  then  payable,  together  with  interest 
upon  the  amonnt  of  the  call  from  the  time  when 
it  ought  to  bave  been  paid.  He  underatood  that  tho 
call  amounted  to  lOOf.,  upon  which  the  interest  would 
be  about  25^,  and  upon  payment  of  these  two  snms  ha 
thought  that  the  order  of  Kindersley,  V.  C.  should 
stand,  and  Mr.  Orpen's  name  be  removed  from  the  list. 
He  also  thought  that  the  costs  of  both  parties  to  the 
appeal  here  and  before  the  V.  C.  should  be  paid  oat  of 
the  estate. 

These  terms  were  ultimately  agreed  to  by  the  parties, 
and  the  order  was  made  accordingly. 

Solicitor  for  the  official  manager,  William  Jamet 
Scott. 

Solicitors  for  Mr.  Orpen,  Blakely  and  Besmek. 
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Wednttdan,  Nov.  4. 

(Before  the  Lobd  Chakcelu>r  ( Westbnrj.) 

Ex  parte  Gbaham,  re  Gbakt. 

Bankmpicy — Unpaid  dividends  —  Application  for 
payment  by  equitable  aaignee  of  the  debt — 15UM 
RuleofOct.  ISM—Coits  of  official  aeeignee. 

Under  a  bankruptcy  in  1 7d3  a  creditor  proved,  and  in 
1791  he  received  afiral  dividend  upon  hit  debt.  In 
1798  he  aetigned  the  debt  to  a  trustee  with  a  power 
of  attorney,  in  trust  for  G.  In  1820  and  1824 
two  more  dividends  were  paid  to  G.^s  representative. 
In  1835  a  fourth  dividend,  and  tubsequeatly  four 
others,  making  up  20s.  in  the  pound,  were  declared, 
bat  were  not  paid  owing  to  a  want  of  representation 
ofG.'t  estate,  adminittratioa  of  which  was  granted 
in  1861. 

Upon  application  by  the  administrator  to  have  the 
dividend  warrants  detivered  to  him,  the  official 
manager  opposing,  on  the  grounds,  first  that  the 
representative  of  the  trustee  was  not  present,  and 
eecondly,  because  the  securities  on  whidt  proof  was 
granted  to  the  creditors  were  not  produced,  or  ex- 
amination had,  pursuant  to  the  liOth  order  of  1852.- 

/(  was  held,  that  the  title  qf  the  administrator 
was  not  affected  by  the  absence  of  the  trustee,  con- 
sidering the  remoteness  of  the  transaction,  and  the 
want  of  any  probable  suggestion  of  dealings  or 
receipts  which  would  invalidate  the  integrity  of  the 
proof- 
Further,  inasmuch  ai  the  ISOth  order  does  not  in 
expreu  terms  extend  to  the  assignee  of  a  creditor, 
however  reasonably  it  might  be  held  so  to  do,  and  t< 
appearing  that  examination  would  be  useless,  the 
official  manager  having  no  evidence  to  add,  and  the 
administrator  knowing  nothing,  it  was 

Held,  that  the  exigency  of  tht  rule  was  satif/ied  by  the 
circumstances,  and  that  production  of  the  proofs 
might  be  waived. 

The  official  assigrue  having  failed  to  furnish  the  com- 
missioner with  a  proper  statement  offgitres,  and 
a  mistake  having  consequfnily  occurred  in  the  terms 
of  the  order,  he  was    disallowed  hit  eoste  of  the 


This  appeal  from  an  order  of  Mr.  Commissioner 
Holrojd,  vu  broaght  bj  the  official  assignee  on  behalf 
of  the  sole  remaining  creditor  of  the  estate,  besides 
the  reap. 

In  April  1783  James  Grant,  then  in  partnership 
with  Peter  Grant,  was  adjudged  a  bankrupt.  On  the 
27tb  Dec  in  the  same  year,  Peter  Grant  also  was 
adjudged  bankrupt.  Amongst  the  debts  prored 
•gainst  the  joint  estate  w.-isone  of  1572i^,  being  1500/. 
for  principal  and  72/.  for  interest  dne  to  Richard 
Oswald.  The  seoarities  deposited  bj  him  for  this  debt 
consisted  of  a  promiuorj  note  signed  bj'  the  two  Grants, 
ertain  bills  of  lading,  in  Ilea  whereof  the  Grants  had 
deposited  in  Oswald's  hands  a  bill  of  sale  of  one- 
fourth  part  or  share  in  a  ship  called  The  Dalvey,  and 
a  policy  of  assurance  npon  the  same  ship. 

In  June  1790  and  Jan.  1791  a  first  dividend  of  6d. 
in  the  pound  on  the  joint  estate,  In  two  instalments 
of  3d.  each,  was  declared  and  paid.  Some  years 
afterwards  James  Grant  purchased  the  debt  of  Oswald. 
In  1816  James  Grant  died,  baring  appointed  three 
executors,  two  of  whom  prored.  Of  these  one  died  in 
1823,  and  Charles  Grant,  the  sarriror,  in  Ang.  1830. 
Administration  de  bonis  non  of  James  Grant^  estate 
was,  on  the  14th  June  1861,  granted  to  the  resp. 
Alfred  William  Begbie,  a  relative  of  the  Grants,  who 
bad  passed  the  greater  part  of  his  life  in  India. 

In  June  1820  a  seoond  diridend  of  3<.  Sd.  was  paid, 
Mid  in  May  1824  a  third  diridend  of  It.  These  two 
dirideods  on  the  debt  of  1572/.  were  duly  received  by 
Charles  Grant,  the  executor,  and  were  accounted  for  by 
bim  to  the  residuary  legatees  under  James  Grant's 


will.  In  1835,  after  Charles  Grant's  death,  two  more 
diridends  were  declared,  a  sixth  of  9<.  6^  in  1836, 
a  seventh  of  4s.  8d.  in  Jan.  1840,  and  an  eighth  and 
6nal  dividend  on  the  9th  Oct.  1840,  making  up  20s. 
in  the  pound.  These  dividends  having  been  declared 
whilst  there  was  no  legal  personal  representative  of 
James  Grant's  estate  to  claim  them,  remained  unpaid. 

On  the  1st  March  1842  an  order  was  made  by  one 
of  the  commissioners,  directing  the  assignee  to  pay 
ont  of  the  joint  estate  a  sum  of  352/.  12*.  to 
R.  Oswald  in  respect  of  interest  on  his  debt,  the  amount 
of  which  was  still  taken  at  1500/.  for  principal,  and 
722.  for  interest. 

Shortly  after  obtaining  lettera  of  administration,  Mr. 
Begbie  applied  to  the  court  to  hare  the  warrants  of  th» 
unpaid  dividends  delivered  to  him,  and  for  payment  of 
the  interest.  Mesara.  Smith,  AHiston  and  Smith,  the 
snccessors  in  business  of  Mr.  Shswe,  supported  Mr. 
Begbie's  claim,  but  were  unable  to  produce  the  deed  of 
assignment,  which  had  been  mislaid.  They  certified 
to  this  effect,  but  that  Mr.  Smith  remembered  the 
assignment  haring  been  produced  to  (and  examined 
by)  bim,  by  Messrs.  Shaw  and  Leblanc  in  1820.  The 
official  assignee  objected  to  the  claim  being  admitted 
on  this  evidence,  and  subsequently  the  deed  was  dis- 
covered. It  was  then  found  to  be  an  indenture  dated 
the  10th  Feb.  1798,  and  made  between  John  Ander- 
son, the  only  surviving  executor  of  the  will  of  Richard 
Oswald  of  the  first  part,  James  Grant  of  the  second 
part,  and  Richard  Sbawe  of  the  third  part.  It  recited 
the  advance  by  Oswald  to  the  Grants  of  the  sums  of 
1500/.  and  800/^  on  their  joint  and  several  bonds 
respectively,  and  that  the  Grants  further  became 
indebted  to  Oswald  in  the  sum  of  1700i.  by  rirtue  of 
these  bills  of  exchange;  the  bankruptcy  of  James  Grant, 
under  which  Oswald  proved  in  respect  of  the  rams  ot 
1500/.  and  80O/.  and  interest,  amounting  together  to 
2407/  18j.  lOd.,  and  claimed  the  said  debt  of  1700/., 
and  that  James  Grant  obtained  his  ceriificatr ;  also 
the  bankruptcy  of  Peter  Grant,  and  similar  proof 
under  that  commission.  It  abo  recited  a  common 
money  bond  dated  the  15th  Aug.  1783  for  securing 
payment  by  George  Grant,  the  payee  of  the  Villa  of 
excbange,  and  James  Grant,  or  either  of  them, 
to  Osw^d  of  17001  and  -interest  ;  and  another 
bond  dated  the  8th  May  1784,  whereby  James  Grant 
became  bound  to  Oswald  in  the  sum  of  4000/.  The 
condition  of  tliis  bond  recited  that  Oswald  had,  aince 
the  18th  April  1782,  lent  to  James  and  Peter  Grant 
the  sum  of  1500/^  on  their  promissory  note,  and  that, 
on  the  11th  May,  Oswald  bad  also  advanced  to  ibem 
the  farther  sum  of  800/.  npon  their  joint  and  sereral 
bond  ;  also,  that  Peter  Grant  was  one  of  the  acting 
executors  and  trustees  of  Sir  Alexander  Grant's  will, 
and  that  the  house  of  the  Grants  were  agents  for  the 
said  trust-estate;  that  the  1500/.  was  borrowed  by 
Peter  Grant  for  the  use  and  benefit  of  Sir  Alexander 
Grant's  estate,  and  that  the  800f.  was  borrowed  on 
the  same  account,  but  that  no  other  secnrity  or  satis- 
faction than  the  said  last-mentioned  bond  and  note  of 
them  the  said  Peter  and  James  Grant,  together  with  a 
lien  upon  a  quarter  part  of  the  ship  Daloey,  had  then 
been  given  to  Oswald.  It  then  reciled  the  two  bank- 
raptdes,  and  that  Oswald  had  proved  bis  debt  tuder 
one  commission,  and  intended  to  prove  it  under  the 
other;  and  that  the  said  Richard  Oswald  had  also 
received  the  sum  of  600L,  or  thereabouts,  on  acoount 
of  the  sale  of  the  ship  Dalvey,  and  for  sudt  quarttr 
part  therein,  and  that  there  was  then  due  and  owing  to 
Oswald  on  the  said  therein  in  part  reci'ed  securities, 
the  sum  of  2000/. ;  "  and  in  order  to  prevent  any  loss 
to  the  said  B.  Oswald  for  any  deficiency  that  might 
arise  to  bim  on  account  of  the  said  securities  after 
application  of  what  the  said  B.  Oswald  might  receive 
from  the  said  Sir  A.  Grant's  estate,"  it  wu  declared 
that  the  bond  should  b«  void  on  payment  by  Jams* 
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Onnt,  bU  ban,  exacutors,  or  ndministraton,  to  Richard 
Owald,  bii  exacotora,  adminUtntor*,  or  uiigna,  on 
the  8tb  May  1787,  of  the  euin  of  3000i.,  or  snob 
other  sam  of  money  u  sbonid  then  appear  to  be  dne 
k)  the  said  B.  Oswald  on  tlie  several  acoonnts 
therein  mentioned,  with  interest  at  5  per  cent.  After 
ledtinf  this  bond,  the  deed  proceeded  to  reoite  the 
death  of  Oawald,  and  tbe  appointment  of  the  executor ; 
the  reeeipt  of  tbe  two  dividends  of  3d.  each,  and 
that  James  Grant  had  proposed  to  deliver  to  John 
Anderson  bills  to  the  amonnt  of  5000L,  in  foil  sstis- 
iaotion  of  all  moneys  due  under  or  by  virtne  of  the  two 
houds,  and  to  allow  Anderson  to  return  to  George 
Onat  any  sums  which  be  bad  advanced  in  part 
part  payment  of  tbe  llOOL,  or  aa  a  seonrity  for  tbe 
principal  and  interest,  or  any  part  thereof,  without 
piejndiee,  however,  to  any  queetion  that  may  arise  be- 
twsB  the  laid  George  Grant  and  Jamea  Grant  touching 
the  said  transaction,  on  condition  that  be,  tbe  said  John 
AndenoD,  should  assign  the  said  bonds  and  the  fotnrs 
dividead*  to  become  payable  on  tbe  said  sums  of 
UUlSs.lOd  and  157321  proved  under  tbe  commission 
SRsiast  James  Grant,  and  also  &»  future  dividends  on 
the  sams  sums  proved  under  tbe  commission  against  Peter 
Grant,  unto  the  said  Richard  Shawe,  in  trust  for  tbe  said 
Jameri  Grant.  It  then  witneeeed  that,  in  consideration 
of  50002.  paid  by  James  Grant  to  Anderson,  Anderson 
aaagned  to  Shawe  the  said  debts  proved  by  Oswald, 
ud  all  dividends,  &c.,  in  trust  for  James  Grant,  his 
executors,  administrators  and  assigns;  with  a  power  of 
attorney  to  Shawe  to  demand,  sue  for,  recover  and  re- 
Isase  of  and  from  the  assignees  of  tbe  estate  and 
rfEKta  ef  Jamas  Grant  and  Peter  Grant  and  all  other 
penons,  all  and  every  the  said  debts  and  dividends. 

In  this  state  of  circumstances,  on  the  20th  April 
last,  tbe  order  waa  made  which  waa  now  appealed  from. 

It  rsdted  that,  wliereas,  Mr.  Begbie,  as  adminis- 
trator, tec.,  had  applied  to  tbe  court  to  order  pay- 
meat  to  him  of  the  sum  of  1165/.  17s.  id.,  the 
aaioaot  of  dividends  declared  and  unpaid  in  respect 
sf  the  debt  of  1572{.,  and  of  the  sum  of  3S3t  12s., 
which,  by  tbe  order  of  the  1st  March  1843,  was 
directed  to  be  paid  nn  aecoont  of  dividend  upon  the 
iaterest  due  upon  the  sum  of  1 500/.,  part  of  tbe 
said  sum  of  1572/.:  Now,  upon  hearing,  &c.,  and 
open  reading  the  proof  of  debt,  and  the  several  orders 
declaring  the  dividends,  Mr.  Begbie's  affidavit,  tbe 
esrtificate  of  Messrs.  Smith,  written  at  the  foot  of 
tbe  same,  and  upon  reading  the  assignment  of  the 
10th  Feb.  179S. :  and  it  appearing  from  the  said  as- 
signment, and  being  Bftmitted,  that  tbe  said  R.  Oawald, 
after  nuking  the  said  proof,  received  the  anm  of  500/1 
from  a  realisation  of  a  security  therein  mentioned  prior 
to  tbe  year  1798,  and  that  dividends  to  tbe  amount 
in  the  whole  of  20*.  in  the  pound  were  afterwards 
declared  on  the  said  proof,  without  deducting  tbe  said 
anm  of  500/.  therefrom,  and  that  the  receipt  thereof 
waa  not  taken  into  account  when  the  said  order  of  the 
1st  March  1842  was  made,  in  consequence  whereof 
the  sum  of  352/.  12<.  was  thereby  erroneonsly  appor- 
tiened  and  directed  to  be  paid  to  the  said  Richard 
Oawald,  or  Ills  representatives,  instead  of  the  sum  of 
335/.  It.  id.,  being  an  excess  of  117/1  lOf.  8(/.;  it 
was  ordered  that  the  said  two  several  sums  of  500/. 
and  117/.  lOs.  Sd.  be  deducted  from  the  said  unpaid 
divideods  and  interest,  and  be  carried  back  to  the  credit 
ef  the  estate  of  tbe  said  bankrupt ;  and  it  was 
erderad  that  tbe  dividend  warrants  for  the  unpaid 
dividends  and  interest,  subject  to  such  deductions, 
should  be  renewed  and  delivered  by  tbe  official  as- 
signee to  Mr.  Begbie. 

Bacon,  Q.  C,  and  Baglty,  supported  the  appeal. 
Their  objections  were,  lirst,  that  Mr.  Shawe,  the 
tnntee  of  tbe  deed  of  assignment,  or  his  representa- 
tive, waa  no  assenting  party  to  this  order,  and  in  his 
Mr.  Begbie  was  not  entitled.     His  assent  was 


necessary  before  the  warrants  oonld  be  delivered,  becanse 
there  was  nothing  to  show  that  he  or  Oawald  might  not 
have  received  the  whole  of  the  debt  from  Sir  A.  Grant'* 
estate,  as  seemed  probable  from  the  recital  in  the  bond, 
there  being  no  doubt  of  tbe  solvency  of  that  estate. 
Secondly,  the  order  was  correct  in  deduct  ing  the  500/.,  but 
it  should  have  gone  further.  Oswald  received  the  first 
dividend  on  tbe  whole  of  tbe  1S72/.,  although  h* 
knew  be  bad  already  been  paid  iOOL,  and  his  assignee 
received  tbe  second  and  third  dividends  on  the  sam* 
amount.  From  any  claim  of  Mr.  Begbie,  tbervfort, 
in  reapect  of  these  dividends,  these  three  sums  with  in- 
terest must  be  deducted.  On  tbe  first  point,  they 
referred  to  tbe  150tb  rule  of  Oct.  1852,  which  r»- 
qoires  the  production  of  a  creditor's  securities  to  tb* 
official  assignee  before  bis  dividend  warrants  are  ds- 
livered,  or,  in  default  of  production,  on  examination ; 
and  to  tba  case  of  Ex  parte  Graf,  4  0.  &  Cb.  778. 
The  second  point  being  oonceded. 

The  Lord  Okabcbllob  inquired  whether  ■  proper 
account  had  been  handed  to  tbe  Commissioner,  and,  oa 
receiving  an  answer  in  the  negative,  bis  Lordship  said, 
that  whenever  be  found  default  made  on  tbe  part  of 
tbe  official  asaignee  in  fnmiabing  proper  statements  of 
figures  to  tbe  court,  he  should  oooaidar  a  great  deal 
before  be  allowed  tbe  official  assignee  the  costs  which 
had  been  occasioned  by  his  negligence. 

Dmitl,  Q.O.  and  Sargood,  for  the  resp.,  supported 
the  sufficiency  of  Mr.  Begbie's  title,  and  urged  tbe  use- 
lessness  of  any  further  examination. 

In  reply  to  qneations  from  bis  Lordship,  tba  official 
manager  stated  in  court  that  he  believed  inquiry  would 
lead  to  nothing,  and  that  he  had   iearehed  without 
ibeing  able  to  find  further  materials. 
'     iteeon,  Q.C.  waa  heard  in  reply. 

The  Lord  CHAiioKi.t.oit.— This  application  which 
has  been  brought  before  the  court  rests  upon  two 
objections ;  one  to  tbe  claim  altogether,  the  other  to 
tbe  figurea  in  tb*  order,  that  tbe  full  amount  of  deduc- 
tion has  not  been  made.  That  the  official  aaaigne* 
sbonid  have  brought  forward  these  objections  I  think 
was  quite  right ;  finit  of  all,  becauae  he  baa  acted  at  lb* 
inatance  of  a  creditor  having  a  material  interest  in  th* 
subject,  and  therefore,  as  between  the  two  creditors,  it 
waa  right  that  he  should  come  and  bring  thia  matter 
before  the  court.  I  think,  also,  it  is  desirable  in  a 
matter  of  such  great  antiqnity,  that  tbe  question  sbonid 
be  decided  by  the  court ;  but  at  tbe  same  time  I  regret 
very  much  that  tbe  official  assignee  did  not  take  care, 
as  it  waa  his  bounden  duty  to  do,  that  all  the  facts 
and  circumstances  of  the  case  were  more  fully  presented 
to  the  commissioner ;  and,  upon  tbe  subject  of  figures, 
if  there  be  an  error  in  the  order,  I  must  consider  that 
the  error  baa  arisen  from  tbe  official  assignee  not 
having  given  full  information  to  tbe  oommiasioner. 
Now  first,  upon  tbe  subject  of  the  objection  to  th* 
claim,  I  think  it  is  nnfounded.  In  a  mstter  of  snch 
great  antiquity  as  this,  I  am  not  to  forbear  from 
recognising  the  title  of  a  person,  beoause  of  tbe  poesibility 
of  objection  to  it.  I  must  go  upon  the  ground,  if  I  can  find 
it,  that  the  objection  is  probable,  and  may  bo  reasonably 
shown  to  be  well  founded.  I  cannot  listen  to  sug- 
gestions of  the  possibility  of  things  of  which  I  find  no 
trace.  Now,  the  nature  of  the  preaent  claim  is  of 
this  kind : — A  Mr.  Oawald  pruvea  a  debt  for  money 
lent  (principal  and  interest)  amounting  to  1572'. 
That  proof  is  made  in  the  year  1783;  the  deposition 
appears  to  be  quite  regular ;  there  is  appended  to  the 
deposition  a  statement  by  tbe  creditor  of  Ilia  securities ; 
there  appears  to  be  a  promissory  note  of  the  bank, 
rupts ;  further,  th^  appears  to  be  s  bill  of  sale  of 
one  quarter  part  of  a  ship  ;  further,  there  appears  to 
have  been  an  assignment  of  chattel  property,  which 
the  deposition  states  had  been  afterwards  resumed  by 
tbe  benkmpts;  and  further  there  appears  to  be  a 
policy  of  insurance  which,  as  the  ship  arrived  safely  in 
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pott,  of  eonree  was  of  no  Ttlue.  The  debt  U  proved  at 
the  date  I  hare  mentioned  and,  in  the  year  1791,  a 
dividend  of  sixpence  in  the  pound  is  received  npon 
that  debt.  Afterwards,  in  the  year  1798,  a  transac- 
tion of  this  kind  appears  to  have  talcen  place,  which  is 
evidenced  b/  the  production  of  the  deed,  which,  at  this 
distance  of  time  of  coarse  proves  itself.  It  seems  that 
Mr.  Oswald,  or  rather  the  executor  of  Mr.  Oswald  (a 
Mr.  Anderson)  assigned  this  debt  and  the  proof  of 
it,  to  a  gentleman  of  the  name  of  Shawe, 
a  solicitor,  in  trust  for  Mr.  James  Grant,  one  of  the 
bankrupts.  Mr.  Shawe,  who  was  the  attorney  of  James 
■Grant,  received  in  the  ordinary  form  a  power  of 
attorney  to  collect  and  receive  the  dividends  payable 
npon  the  debt.  Now  the  principal  part  of  the 
argument  has  been  founded  npon  this,  that  I  ought 
not  to  recognise  a  claim  by  the  representatiTe  of  James 
Grant,  the  beneficiary,  because  of  the  poasibiltty 
of  dealings  having  taken  place  by  Shawe,  or  of 
moneys  having  been  received  by  Shawe,  which  would 
be  incompatible  with  the  integrity  of  t))e  proof.  I  am 
not  of  opinion  that  I  can  upon  that  ground  make  any 
objection  to  the  title  of  the  party,  who,  on  the  face  of 
the  instrument,  appears  to  be  beneficially  entitled ;  and 
this  (s  rendered  quite  clear  and  satisfactory  to  my 
mind  by  this  circumstance,  that  there  is  no  available 
source  suggested,  or  capable  of  being  traced,  according 
to  the  information  afforded  to  roe,  by  anything  like 
evidence,  fnm  which  Mr.  Shawe,  in  his  character  of 
trustee  or  rather  of  attorney  of  James  Grant,  could 
by  possibility  have  received  any  money  in  reduc- 
tion of  the  amount  of  the  debt  proved.  This, 
tbenfore,  is  one  of  the  objections  to  which 
the  observation  I  have  made  applies,  that  I  must 
not  listen  to  the  suggestion  of  possible  obstacles, 
hut  can  only  judicially  listen  to  those  sug- 
gestions which  are  probable  and  founded  upon 
something  like  evidence  to  sustain  them.  Mr. 
Shawe,  it  appears  to  me,  was  a  mere  formal  party, 
having  a  power  of  attorney  which  ended  by  his 
death,  and  whose  office  and  capacity  conld  not,  as 
far  I  see,  by  any  possibility,  have  enabled  him  to  have 
done  anything,  or  to  have  received  anything,  that 
would  affect  the  integrity  of  this  proof.  Now  what 
subsequently  took  plactf  appears  to  be  this:  Mr, 
James  Grant  died  and  Mr.  Charles  Grant  was  his 
representative.  Mr.  Charles  Grant,  as  bis  repre- 
sentative, received  two  dividends,  in  June  1820 
and  in  May  1824.  Now  in  a  transaction  of  this 
antiquity,  by  all  principles  of  law,  aid  by  all 
analogies  furnished  by  the  rules  of  law  in  other 
oases,  I  most  give  great  force  and  effect  to  the 
length  of  enjoyment  The  receipt  of  these  dividends 
is  an  enjoyment  ot  the  proof;  it  is  a  participation  in 
the  fruits  of  the  proof;  and  I  find,  too,  that  the 
title  of  the  party  receiving  is  recognised  in  the 
bankruptcy,  first  in  1820,  and  then  again  in  1824. 
I  must  apply  the  common  mle  of  presumption, 
that  all  things  most  be  taken  to  bare  been 
rightly  done,  and  now  at  the  expiration  of  more 
than  forty  years  from  the  first  receipt,  and  of  nearly 
for^  years  from  the  second  receipt,  it  would  be  an 
unreasonable  thing  to  call  upon  the  party  to  prove 
that  there  is  no  possibility  of  objection  to  a  thing  that 
was  done,  and  therefore  must  be  taken  to  have  been 
rightly  done,  namely,  the  receipt  of  these  dividendsein 
June  1820,  and  again  in  May  1824.  But  it  does  certainly 
appear  upon  the  face  of  the  assignment  that  was  made 
in  the  year  1798,  that  a  sum  of  500JL  had  been 
realieed  by  one  of  the  securities,  namely,  the  bill  of 
sale  of  one-quarter  part  of  the  ship ;  and  that  appear- 
ing on  the  face  of  the  instrument,  this  also  appears, 
that  it  was  the  entirety  of  the  money  realised  by 
that  security,  save  only  the  observatioa  that  was 
made  by  Mr.  Bagley  npon  the  words,  "  or  thereabouts," 
to  which  I    cannot  attach  any  particular  value.    I 


muat  hold  that  the  sum  of  500/.  was  the  full  extent  of 
that  security.  Then  I  am  pressed  in  argument  by  the 
circumstance  that  no  statement  was  made  to  the  assignee 
of  the  bankrupts'  estate  of  the  fact  of  the  receipt  of  this 
money.  It  appears  to  have  been  received  prior  to  the 
date  of  the  first  dividend,  and  it  will  be  observed  that 
a  very  great  iaterval  of  time  took  place  between  the 
date  of  the  first  dividend  and  the  date  of  the  aeeond. 
The  date  of  the  first  is  Jan.  1791 ;  and  the  date 
of  the  second  is  June  1820,  an  interval  of 
nearly  thirty  years.  I  cannot,  therefore,  but  hold  it 
very  probable,  and  very  reasonable  to  assume,  that 
there  was  little  likelihood  of  dividend,  and  that  whea 
the  dividend  was  received  in  June  1820,  the  fact  of 
this  payment,  as  evidenced  by  the  deed,  bad  been  for- 
gotten, and  was  probably  not  known  to  Charles  Grant, 
the  reprcsenutive  of  James  Grant,  Shawe  having  been 
dead  for  a  considerable  time,  and  the  deed  being  pro- 
bably laid  nndemeath  masses  of  paper  in  the  deposi- 
tories of  Shawe  and  Le  Blanc.  I  cannot  infer  from 
that  fact  any  ground  ofsuspiaon  that  should  reasonably 
induce  me  to  distrust  any  other  portion  of  the  ease. 
These  being  the  facts,  as  I  have  no  doubt  about  the 
6aiia  fidu  of  the  claim,  and  aa  I  cannot  listen  to 
the  suggestion  of  the  possibility  of  its  being  affected 
by  aome  possible  act  of  Shawe  the  trustee,  I  am 
then  pressed  by  this,  that  the  language  of  the 
150th  rule  must  be  abided  by.  But  the  language 
of  the  1 50th  rule  is  not  applicable  to  the  present  ease 
at  alL  That  applies  to  the  original  creditor  who 
proves,  and  although  it  would  be  very  reasonable 
not  only  to  apply  it  to  that  creditor,  but  also 
to  apply  it  to  the  assignee  standing  in  the  shoes 
of  that  creditor,  yet  I  take  it  that  the  facts  of  tlie 
ease,  as  now  proved,  are  quite  sufiicient  to  satisfy 
the  exigency  of  the  mle.  The  rule  requires  the  com- 
missioner to  inquire  and  examine.  I  find  before  me 
evidence  which  I  will  take  to  be  Uie  only  evidence  tbat 
would  follow  npon  that  inquiry  and  examination,  and 
the  official  assignee  admits  that  he  can  add  no  more. 
It  was  the  bouuden  duty  of  the  official  assignee  to  have 
added  to  it  if  it  were  poesiUe  so  to  do.  The  counsel 
for  the  official  assignee  at  the  bar  admits  that  it  is  idle 
to  examine  Mr.  Begbie,  for  personally  be  can  know  no- 
thing. I  therefore  find,  in  fact,  the  duty  of  inquiring 
and  examining  exbansted  and  the  result  of  that  inquiry 
and  examination  is  now  before  me.  Then,  under  these 
circumstances,  am  I  to  refuse  to  give  credit  tu  what 
was  done  in  the  year  1820  and  to  what  was  done  in  the 
year  1824  ?  Am  I  to  cast  doubt  upon  the  document 
which  is  now  produced,  the  deed  of  1798,  which  ap- 
pears to  give  a  reasonable  and  fair  account  of  the  whole 
of  the  transaction  ?  The  consequence  of  the  examina- 
tion is  simply  this,  that  I  am  to  inquire  what  ought  to 
be  the  present  interference  of  the  court  to  set  right  the 
error  that  has  been  committed  by  reason  of  the  re- 
oript  of  the  500/.  not  having  been  previously  dis- 
oovered.  The  500/.  I  must  take  to  have  been  re- 
ceived prior  to  the  8th  of  May,  1784.  The  rrsolt 
ia,  that  immediately  it  was  received  it  ODgbt  to  bave 
been  deducted  from  the  amount  of  the  proof.  Tbe 
consequence,  therefore,  is,  that  I  must  declare  tbe 
5002.  to  be  considered  as  being  deducted  fioa 
the  amount  of  tbe  proof,  immediately  after  the  date  af 
the  proof.  I  shall  declare  that  the  500/.  ought  to  be 
taken  as  having  been  received  by  Mr.  Oswald,  tbe 
creditor  holding  the  security,  immediately  after  tbe 
date  of  the  proof,  and  that  his  proof  for  1500L 
ought  to  have  been  reduced  accordingly.  I  declare 
that  all  the  dividends  which  have  been  received  upon 
the  sum  of  500/.,  which  will  be  one-third  part  of  all 
the  dividends  hithrrto  received,  onght  to  be  accounted 
for  and  made  good  by  the  present  claimant  (Mr. 
Begbie),  with  interest  thereon  at  tbe  rate  of  5  per 
cent,  and  that  the  aggregate  amount  of  >nch  one-third 
part  of  the  dividends  and  of  the  interest  so  calculated 
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thereon,  ongbt  to  be  deducted  from  Ctie  sum  of  money 
nov  cUumed  b;  Mr.  Begbie  upon  tbu  proof,  and  that 
the  dtfferenoe  after  that  dedaction  ooght  to  be  paid  to 
him. 

After  some  d'ucossion,  bii  Lordship  said  be  would 
■aj-  nothiog  abont  coetM  on  eitlier  side,  bat  the  depoeit 
mif  bt  be  retnmed  to  the  app. 

Solicitors  for  the  app.,  S.  F.  Langham  and  Son. 

Solicitors  for  the  reap.,  Lawrance,  Pleat  and  Boger, 


V.  0.  KINSEBSLEyS  OOXTRT. 

Reported  bj  Joshua  Mctcaltc  and  O.  T.  Eswabds,  Esqrs., 
Barr<steT*-al-l.air. 

Ja/y  31,  Aiff.  1  and  3. 
R*  Brhish  Pbotidbxt  Life  akd  Fibb  Assvbasce 

SociETT,  re  Gborob  Lahe. 
Wmdi»g-up  AoU — Sale  of  hit  tJutret  bg  a  director  to 
Ae  eompoMg — NecettUy  for  previoia  ttuthorUg  of 
tie  tkareioldert — Contributory. 
B$  the  artiekt  of  association  of  a  joint-tloek  com- 
foiuf  pover  mtt  given  to  the  directors  to  purchase 
the  iharet  ofang  holder,  but  not  without  the  antho- 
ritg  of  a  genentl  meeting  previoutlg  held.  Oat  of 
the  ikarehoUers,  who  aat  alto  a  director,  trant- 
Jtrrtd  hit  tkaret  to  the  coiling  through  their 
■  managv,  purchasing  amudtiei  from  (ie  cowtpang 
for  a  larger  amount  than  the  turn  agreed  to  be 
given  for  the  shares,  and  paging  the  difference.  At 
a  general  meeting  tubsequentlg  held,  a  balance- 
theet  uai  produced,  containing  an  account  and  the 
report  founded  on  it,  vhick  did  not,  however, 
verg  dearlg  conteg  the  idea  qf  this  transfer,  mu 
adopted.  From  thii  time  the  director  ceated  to  have 
aagthing  to  do  with  the  compai^,  and  Jive  geart 
afttrwarde  a  winding-up  order  was  made: 
Beld,  that  he  wat  liable  at  a  contributorg. 

The  question  on  this  sammoos  was  whether  Mr. 
Oea>:g»  Lane  was  liable  as  a  contribaUny  in  the 
windiog-ap  of  this  society.  It  appeared  that  Mr.  Lane 
had  become  the  bolder  of  100  shares,  for  which  be 
czeeoted  the  deed  of  settlement  in  April  1855;  be 
afterwards  took  a  transfer  of  300  more  shares  from  a 
Mr.  Kobertson,  and  the  transfer  was  returned  to  the 
registiatioa  office.  Mr.  Lane  afterwards  wishing 
to  retire  from  the  company,  agreed  with  Mr. 
Sheridan,  the  managing  director,  that  he  should  sell 
his  shares  for  him  at  10  per  cent,  commission,  and 
after  some  correspondence  between  them,  Mr.  Sheridan 
informed  him  that  they  were  disposed  of,  and  the  result 
was  that  Mr.  Lane  executed  a  transfer  to  the  company 
of  his  shars*  for  300/.,  at  the  same  time  agreeing  to 
poiehase  two  annuities,  one  for  his  own  life  and  the 
other  for  the  life  of  bis  wife,  for  400/.,  from  the  society, 
and  Mr.  Sheridan's  coinmissiou  being  30{.  Mr.  Lane  gave 
a  cheque  on  his  own  bankers  for  130/.,  for  which  Mr. 
Sheridan  gave  him  a  receipt  in  these  terms :  "  Mem. — 
Mr.  George  Lane  bus  this  day  paid  to  me  the  sum  of 
400/.  by  cheque,  for  the  purchase  of  two  aunuities, 
&c.  Signed,  John  Sheridan."  Mr.  Sheridan  made 
rarions  entries  in  the  books,  and  told  Mr.  Lane  that  be 
required  nothing  more  of  him.  It  also  appeared  that 
the  cheque  for  130/.  was  paid  into  the  company's 
bankers,  the  Roysl  British  Bank,  and  Mr.  Lane 
daliTcreJ  the  sciip  to  Mr.  Sheridan.  After  some 
payments  bad  been  made  in  respect  of  the  annuities,  a 
new  set  of  directors  being  appointed,  recognited  the 
transaction,  and  gave  Mr.  Lnne  a  promissory  note  at 
ibor  montlis  for  the  arrears  due  to  him,  and  a  cheque 
which  was  paid.  Mr.  Lane  alleged  that  since  18S6 
be  had  nerer  attended  any  meetings,  or  had  notice  of 
any  nntll  the  winding-up  order  was  made  and  he  was 
pot  on  the  list  of  contiibutories. 

BaUg,  Q.C.  and  Kartlake  appeared  for  the  official 
BUDaCsr. 


Sliebbeare  for  the  creditors'  representative. 

Glatte,  Q.C.  and  Benrg  Shtbbeare  for  Mr.  Lane. 

BaUg,  Q.C.  in  reply. 

The  following  aulhoritiea  were  referred  to  in  the 
coarse  of  the  argument:^ 

British  Provident  Life  and  Fire  Atturance  Com- 

pang,  ex  parte  Gradg,  8  L.  T.  Bep.  N.  S.  98 ; 

Shortndge  r.  Botanjuet,  16  Bear.  84,  and  6  H. 

ofL.  Gas.  297; 
Brotherhood's  caie,  8  Jar.  N.  S.  926 ; 
Clarte  T.  Dixon,  4  Jur.  N.  S.  832 ; 
BuleU's  case,  2  J.  &  H.  306. 

The  Vicb-Chancellob  said  he  thought  Mr.  Lana 
shotild  be  put  upon  the  list  of  contributories.  This 
cane  having  occupied  some  time,  he  had  looked  care- 
fully into  the  matter,  and  it  was  with  a  certain  degree 
of  reluctance  and  regret  that  he  came  to  such  a  cou- 
dnsion.  [Here  bis  Honoor  referred  to  the  facts  of  the 
case.]  The  books  contained  statements  as  to  the 
cheque  drawn  by  Mr.  Lane,  which  were  not  the  fact, 
and  this  could  only  be  explained  by  saying  that,  as  to 
this  company  at  least,  nothing  that  ever  was  stated 
WHS  according  to  the  fact.  Bang  required  to  keep  a 
register  of  shareholders,  it  was  never  kept  at  all ;  for 
there  being  a  book  in  which  the  name  of  every  original 
shareholder  had  been  regularly  entered  with  the  shares 
he  held,  not  a  single  entry  bad  been  made  since.  A 
general  meeting  was  held  on  the  10th  April  1856,  and  it 
most  be  assumed  that  the  balance-sheet  then  produced 
was  the  same  as  the  printed  one.  It  did  not  show  the 
condition  of  ths  company;  bnt  it  was  said  that 
it  contained  an  item  of  4SW.  as  **  annuity  pnrobase- 
money,"  and  that  this  comprised  the  400/.  paid  by  Mr. 
Lane.  Then  was  also  an  item  of  300/L  "  deposits  on 
shares  relomed,"  and  this  was  contended*to  refer  to  bis 
shsrss ;  but  a  more  efiectaal  way  of  concealing  from 
the  shareholders  the  true  state  of  matters  could  not 
well  have  been  devised.  What  sbareholdei  could  have 
an  idea  of  the  purchase  of  shares  by  the  company  from 
such  an  entry,  althoagh  there  appeared  to  have  been 
a  periodical  called  the  Post  Magazine,  whidi  njight 
have  conveyed  information  to  some  shatsbolders  ?  On 
the  facts,  the  qnestion  was,  whether  the  transfer  from 
Lane  to  the  company  was  valid,  so  that  from  the  data 
of  the  transfer  be  ceased  to  be  a  shareholder  or  still 
remained  one.  First,  he  would  consider  the  matter  as 
if  it  were  res  inlegra.  When  persons  took  shares  in  a 
joint-stock  company,  whether  as  original  sbanholders 
or  by  transfer  from  some  other  person,  they  proceeded 
upon  this  footing.  There  were  articles  of  associa- 
tion or  some  instnmient  which  constituted  the 
rules  and  regulations  by  which  the  company  was 
governed,  and  which  was  the  form  of  constitu- 
tion of  the  society,  and  they  knew  they  were 
embarking  in  an  adventnra  in  which,  unless  it 
was  a  limited  company,  every  shareholder  staked  the 
whole  of  his  property.  They  knew  this  from  the 
nature  of  it,  and  that  it  was  impossible  that  such  a 
business  could  be  managed  unless  it  was  delegated  to 
a  few  persons,  and  that  they  themselves  woald  have 
nothiog  to  do  with  it.  A  shareholder  must  shut  his 
eyes,  receive  the  dividends  and  pay  the  calls.  He 
knew  that  the  Articles  of  Association  wen,  or  ought 
to  be,  framed  to  protect  him  from  fraud,  and  subject 
him  and  each  shareholder  (while  be  was  such)  to  liabili- 
ties, and  that  he  had  a  right  to  insist  on  the  observance 
of  all  these.  If  then  was  any  transaction  with  respect 
to  the  concerns  of  the  company,  in  which  one  share- 
bolder  concurred,  which  was,  and  which  was  known 
by  him  to  be,  a  violation  of  any  of  these  provisions, 
every  other  sbanholdsr  had  a  right  to  say,  as  to  him, 
that  the  tranaaction  was  invalid.  What  clauses  were 
there  here  an  which  a  shareholder  had  a  right  to  nly  ? 
The  13th  provided  for  holding  an  annual  genei'al 
meeting,  and  then  was  no  question  as  to  the  time  so 
as  to  make  it  iU'gaL    The  Utb  applied  to  an  extra- 
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ordinary  general  meeting,  wLicb,  by  the  1 5tb,  pro- 
prietors aud  holders  ol'  policies  to  a  certain  amount  had 
«  right,  on  six  months'  written  notice,  to  require  to  be 
called  on  certain  conditions.  By  the  16th  the  business 
to  be  transacted  must  be  notified,  and  by  the  I7th, 
thirty  members  were  required  to  be  present  holding 
certain  shares,  and  policy-holders  to  a  certain  amount. 
The  130th  clause,  which  was  important,  prohibited  the' 
shareholders  from  a  right  to  inspect  the  books,  unless 
five  shareholders  holding  a  certain  number  of  shares 
applied  ;  but  the  156th  and  157th  were  most  material. 
The  1 56tb  was,  that  where  any  holder  of  shares  was 
desirous  to  sell  to  tbe  directors  bis  shares,  he  must 
give  notice  at  tbe  office,  and  the  board  of  directors 
•boold  purchase  for  the  benefit  of  the  society,  and  at 
such  price  as  they  should  think  adrijable,  aud 
immediately  on  tbe  completion  of  such  purchase> 
either  to  the  society  or  trustees  for  the  society,  the 
board  of  directors  should  make  such  alteration  in  the 
register  of  shareholders  as  was  necessary  to  make  it 
appear  that  such  holder  was  no  longer  entitled  to  such 
abares  ;  and  after  such  alteration  as  aforesaid  the 
board  of  directors  shnuld,  at  any  time,  at  the  request  of 
nich  holders,  give  to  tliem  a  certificate,  signed  by  three 
directors,  of  tbe  entry  and  alteration,  to  be  called 
«  certificate  of  discharge,  and  that  no  holder  was 
entitled  to  sell  or  receive  such  certificate  until 
he  had  paid  all  calls,  &&  So  far  there  was  a 
distinct  authority  to  the  directors  to  become  the 
purchasers,  for  the  company,  of  shares  ;  but  then 
came  tbe  lS7tb,  which  provided  that,  "notwithstanding 
anything  thereinbefore  contained,  it  ahould  not  be 
lawful  for  tbe  board  of  directors,  under  the  powers 
given  to  them  by  the  156th  clause,  to  sell  or  to  pur- 
chase any  shares  without  the  authority  and  sanction  of 
a  general  meeting  of  proprietor!  or  members  of  the 
society,  previously  in  that  behalf  obtained."  Suppose 
an  analogous  clause  to  that  were  inserted  in  a  mar- 
riage settlement— that  the  trustees  might  invest  the 
trust-funds  in  the  purchase  of  real  estate — hut,  not- 
witl|^tanding  that  power,  they  were  not  to  exercise  it 
without  the  consent  of  the  husband  and  wife ;  would  a 
court  hesitate  one  moment  in  declaring  an  exercise  of 
that  power  bad  without  such  consent  ?  How  important 
was  such  a  clause,  and  how  carefully  and  regularly 
ought  it  to  be  observeil,  and  bow  could  any  shareholder 
be  deprived  of  the  right  so  given  to  him  ?  It  was  not 
a  mere  formality,  but  a  matter  of  substance.  It  was 
the  same  as  if,  instead  of  the  power  being  thiu  given 
first,  and  then  restricted,  it  had  been,  that  in  every 
case  of  purchase  by  the  company,  the  consent  of  a 
general  meeting  should  be  necessary.  Every  share- 
bolder  was  entitled  to  the  benefit  of  that  protection 
unless  be  had  concurred  in  the  violation  of  it.  What 
evidence  was  there  of  such  meeting  ?  Kone ;  indeed, 
there  was  the  evidence  of  Mr.  Knight,  supported  by 
the  books,  that  there  never  was  any  such,  and  Mr. 
Lane  himself,  up  to  Dec  1856,  when  the  negotiation 
was  first  entered  into,  did  not  suggest  that  there  was 
any  such.  There  was,  therefore,  sufficient  to  satisfy  a 
judge  that  none  had  been  held.  Mr.  Lane  was  not 
only  a  shareholder,  but  a  director,  and  diligently  at- 
tended to  the  management, 'and  was  so  disgusted  and 
dissatisfied  with  it  tliat  be  naturally  wished  to  retire, 
but  he  knew,  or  ought  to  have  known,  the  rules,  and 
the  knowledge  of  the  156th  and  157tb  sections  must 
be  imputed  to  him  as  a  shareholder,  and  it  fortiori  as 
a  director.  It  was  also  contended  that  tbe  report 
adopted  at  the  meeting  of  the  lOth  April  1856,  which 
contained  this  transaction,  was  binding,  but  that  was 
made  subsequently,  and  tbe  words  of  the  1 57th  clause 
were,  "  previously  in  that  behalf  obtained."     As  to  ao- 

Suiescence,  the  report  was  enongfa  to  blind  any  one  to 
le  real  state  of  the  case;  it  could  never  have  conveyed 
tbe  idea  of  a  transfer.  With  regard  to  the  length  of 
time,  as  was  observed  by  liOrd  Cranwortb,  length  of 


time  did  not  cover  invalidity,  although  there  might 
be  an  «s  poM  facto  consent.  As  to  Mi.  Lane 
being  restored  to  his  farmer  position,  probably  be 
could  get  his  shares  back,  but  all  this  wu 
no  argument  against  innocent  parties.  An  argu- 
ment raised  by  Mr.  Shebbeare  was  of  such 
considerable  weight  that,  had  there  not  been  other 
grounds,  on  that  ground  alone  he  (tbe  V.  C.)  would 
have  considered  Mr.  Lane  liable,  namely,  under  tbe 
126tb  section  of  the  7  &  8  Vict.  c.  110  ;  that,  know- 
ing it  was  a  sale  to  tbe  company,  and  that  Sheridia 
was  tbe  managing  director,  and  that  Sheridan  in  that 
character  would  not  act  as  agent  of  the  company,  he 
received  a  bonus,  which  he  could  not  do,  and  therefore 
tlie  transsctiou  was  invalid.  That  alone  was  sufficient 
to  show  that  the  transaction  could  not  be  upheld, 
because  he  enabled  Sheridan  to  pocket  301  It  mi^t 
be  said,  "  What  was  the  harm  if  Lane  paid  it?"  Bat 
Sheridan  made  the  company  pay  300/.,  Lane  only 
receiving  270{.  So  far,  if  there  were  no  authority  upon 
the  cases,  Mr.  Lane  would  he  liable  ;  but  there  were 
two  cases  upon  which  he  was  clearly  liable,  namely, 
Shorlridge  v.  Bosanquet  and  Crady'i  case,  in  this  very 
society.  But  neither  of  those  cases  was  advene  lo  the 
grounds  of  tbe  present  decision.  The  L.  C.  proceeded 
on  tbe  same  fooling,  aud  when  he  used  the  word 
"  formality  "  he  could  never  have  meant  a  mere  trivial 
matter,  but  exactly  the  contrary,  showing  what  be 
meant  by  using  tbe  word  "  presume."  The  decisoa 
here  was  not  in  the  least  opposed  to  Graij/'s  cut, 
and  he  waa  persuaded  that  if  it  bad  been  befen 
the  L.  C,  be  would  have  taken  the  same  view 
under  tbe  circumstances.  He  was  tlierefore  obUged  to 
come  to  the  conclusion  that  Mr.  Lane's  name  most  be 
put  upon  the  list.  Costs  of  all  parties  out  of  tbe  cstste. 
Solicitors:  SeoU,  Skinner-street;  and  Ptckhm, 
Serjeants'-inn.  

Fridog,  Nov.  6. 
Re  MiCRBLL,  otherwise  £u>bb's  Tbuisis. 
Praetiet — Proceedings   in    chambers — CosU  of  si- 

joumment  into  court— Domicil. 
WIters  proceedings  w  chambers  viera  adjourned  «a(» 
•  court  at  the  instance  of  one  of  the  parties  inleraled, 
the  court  refused  to  decree  the  costs  of  the  adjoyn- 
ment  to  be  paid  by  the  party  at  vhose  vistanee  ihs 
adjournment  was  made,  though  his  counsel  woaU 
not  argue  the  question  upon  which  tht.  opinion  sf 
the  judge  had  been  desired. 
The  opinion  of  Lord  Kingsdown,  given  in  his  jndf 
ment  in  Moorhouse  v.  Lord,  us  lo  the  necessH)  tf 
a   settlement  of  many  dtmbtfM  pointi  m  thelM 
of  domicil,  referred  to. 

This  was  an  adjourned  summons.  A  question  hil 
arisen  in  chambers  as  to  whether  tbe  domicil  of  oM 
John  Thompson  was  Scotch  or  Anglo-Indian.  Th* 
facts,  so  far  as  it  is  necessary  to  relate  them,  wilk 
reference  to  tbe  question  involved,  were  as  follows  '■-- 
John  Thompson  was  a  postbumons  child  bom  a 
Scotland,  where,  a  few  years  after  bis  birth,  U» 
mother  married  again,  and  came  to  reside  in  Eng- 
land. John  Thompson,  wlio  left  SooiUnd  with  Us 
mother,  went  to  India  at  the  age  of  eighteen,  as  a  dn 
in  the  East  India  Company's  service,  and  died  in  India. 
The  questions  that  arose  were,  first,  whether  the  facts  of 
Mr.  Thompson's  coming  in  his  infancy  with  his  mother, 
who  was  hit  guardian,  and  with  his  stop-father,  ts  reside 
in  England,  would  have  the  effect  of  changing  hil 
domicil  from  Scotland,  the  domicil  of  origin,  to  Englasd ; 
and,  secondly,  whether  his  service  with  tbe  East  India 
Company  in  India  would  give  him  what  is  termed  » 
Anglo-Indian  domicil.  The  chief  clerk  had  dedW 
that  Mr.  Thompson  had  acquired  an  Anglo-Infi« 
domicil,  and  as  this  decision  did  not  meet  witb  the 
approval  of  one  of  the  parties  interested,  it  h«d  l"** 

Digitized  by  LjOOQIC  . 


Vol.  9.] 


THE  LAW  REPORTER. 


283 


V.C.  S.] 


Hkminus  i>.  1'l'uii. 


[V.C.  S. 


tfftei  to  adjaurn  the  matter  into  coart  for  argument, 
ud  for  the  purpose  of  obtaining  the  opinion  of  the  jud(e. 
C.  Hall,  for  Sir.  J.. P.  Bailer,  who  was  one  of  the 
parties  interested  in  the  adminintration  of  the  tmats, 
aid  on  wkoM  behalf  the  qaestion  bad  been  adjourned 
into  eoirt,  said  that,  after  looking  into  tbo  fact^  he 
found  that  be  could  not  argue  against  the  establish- 
ment of  the  Anglo-Indian  domicil.  He  referred  to  the 
decision  of  the  H.  of  L.,  in  Moorhome  t.  Lord,  8 
L.  T.  Bep.  N.  S.  312,  and  more  particularly  to  the 
judgment  of  Lord  Kingsdown  in  that  case. 

AndtrtoTty  Q.  C.  and  Ulaue,  Q.  C,  for  other  parties 
Interested,  supported  the  finding  of  the  chief  cleric 

W.  PtartOH,  on  behalf  of  an  infant,  asked  for  hi« 
costs,  as  it  had  been  contrarj  to  his  client's  nisbss  that 
the  case  should  be  adjourned  into  court ;  and  as  the 
qnestbn  npon  which  the  adjoummcnt  had  been  made 
bad  not  been  attempted  to  be  argued,  the  expense 
consequent  upon  the  adjournment  ought  never  to  have 
been  incurred,  and  should  therefore  be  borne  only  by  the 
party  at  whose  instance  the  adjonrnment  had  taken  place. 
The  Vicb-Chancelix>b  said : — In  this  case  a  ques- 
tion has  occurred  as  to  the  domicil  of  John  Thompson. 
The  chief  clerk,  in  the  proceetlingi  in  chambers,  had 
expressed  bia  opinion  in  favour  of  tlie  Anglo-Indian 
domicil ;  and  the  mutter  would  have  been  so  decided, 
but  Mr.  Hull's  client  exercised  the  right  which  every 
suitor  of  the  court  possesses,  of  having  the  opinion  of 
the  judge  npon  the  question.  Assuming  that  it  never 
esme  before  me  persoually,  and  the  chief  clerk  being 
af  opinion  that  the  domicil  was  Anglo-Indian,  it 
is  agraed  to  adjourn  the  matter  into  court,  and  npon  this 
Mne  oorrespoudenoaappears  to  have  taken  place  between 
the  solieitora  to  the  different  parties  interested  as  to  tht 
oaneceasary  expenditure  which  the  adjonrnment 
"sated.  If  the  question  had  been  suggested  to  ma  I 
sboald  have  considered  that,  inasmnota  as  the  recent 
case  of  lioorhoiue  v.  Lord  has  somewhat  modified  the 
•Id  role  of  the  civil  law,  and  probably  for  the  better, 
it  was  a  question  that  should  be  argued,  if  by 
Mnael,  in  court.  Lord  Kmgsdown,  in  lus  judgment 
in  ifooMouM  V.  Lord,  alludes  to  the  many  vexed 
pouts  of  the  law  of  domicil,  which  he  considers  it 
would  be  highly  desirable  to  have  seUled,  and  he  also 
apprehends  that,  unless  in  addition  to  residence  there 
is  an  intention  to  change  the  domicil,  no  change 
•f  domicil  ia  made.  The  law  is  certainly  not  on 
so  satisfactory  a  footing  as  one  might  wi>h  it  to  be. 
u  the  present  caae  I  do  not  understand  that  any 
objection  was  made  ou  the  ground  of  expeuae 
before  the  matter  was  brought  into  court.  I  see  no 
•pedal  reason  to  depart  irom  the  nsnal  rule  in  such 
cases  as  to  costs.  Mr.  Hall  having  inreatigated  the 
question,  and  coming  to  the  conclusion  that  the  view 
for  which  bis  client  contended  was  not  one  that 
could  be  maintained,  waives  the  point.  In  all  similar 
cases  this  ia  looked  upon  as  a  part  o(  the  proceedings 
ifl  chambers,  and  therefore  the  coats  ought  not  to  be 
thrown  upon  any  particular  party ;  they  are  part  of 
the  costs  in  chambers.  The  chief  derk'a  certificate 
must  be  affirmed,  and  the  question  decided  in  favour 
of  the  Angk) -Indian  domicil. 


V.  0.   STUART'S   COXTRT. 

Beported  by  ixiax  a  Diviusox  and  Edwakd  Wikslow, 
Eaqrs.,  of  Lincoln's-lnii,  Barriiten-at-Law. 

MlCRABLMAS  TutM,  1863. 

Wtdnt$dmi,  Nov,  4. 

Huusas  V.  PcoH. 

Ihmmrtr — AlUgatioiu  ofngenc;/  and  rtctipl  ofmontg 

iy  agent. 
Ommnrrtr  to  a  hill,  alleging  liat  the  de/U  had  received 
9*rioui  twiu  of  money  at  agent  for  titt  pit.,  the 


particiiUm  and  amount  whereof  were  unJcnoicn  to 

the  pit.,  and  not  alleging  any  Jiduciary  relation 

between  the  parliei,  allowed. 

This  was  a  demurrer. 

Che  bill  as  amended  alleged  that  the  deft  bad  re- 
ceived various  sums  of  money  as  agent  for  or  on  account 
of  the  pit.,  the  particulars  and  amount  whereof  were 
unknown  to  the  pit.,  and  that  it  became  and  was  the 
duty  ef  the  deft,  to  render  an  account  of  such  receipts, 
and  to  pay  snch  sums  to  the  pit.  ;  that  the  deft,  had 
neglected  to  pay  such  sums  or  to  render  any  accouut 
thereof  to  the  pit,  ;  and  that  the  pit.  bad  made  re- 
peated applications  to  the  deft,  for  an  account  and 
payment  of  snob  sums  of  money,  but  that  the  deft, 
bad  not  complied  therewith.  The  pit.  charged  that 
the  deft.,  on  being  pressed  to  examine  bis  books, 
papers,  accounts  and  other  documents,  for  snch  receipts 
as  aforesaid,  did  pay  to  the  pit.,  on  the  9th  day  of 
November  1862,  the  sum  of  91.  i$.  on  account  of  the 
sums  which  he,  the  deft.,  bad,  as  he  stated,  and  as  the 
fact  was,  on  a  partial  search  discovered  that  he  had 
received,  as  aforesaid,  for  the  pit. ;  and  that  the  deft, 
then  informed  the  pit.  that  he  the  deft,  would  make  fur- 
ther search  in  his  books,  papers,  accounts  and  other 
documents  for  the  partionlars  of  other  sums  which  he 
had  received  aa  aforesaid  for  the  pit,  but  the  deft, 
had  neglected  so  to  do,  and  sometimes  alleged  that  he 
bad  not  time  to  make  snch  search,  and  sometimes 
that  be  conld  not  find  such  books,  papers,  accounts 
and  other  docnments,  and  sometimes  that  be  had  pnt 
the  same  away,  and  that  such  putting  away  waa  evi- 
dence to  him  that  nothing  woiUd  thereby  be  found  due 
to  the  pit 

The  bill  also  alleged  that  the  deft  had  since, 
namely,  on  the  8th  Hay  1863,  and  after  and  ia 
oonaeqnence  of  being  informed  that  this  bill  bad 
been  prepared,  paid  to  the  pit  a  further  anm  of 
20/.  ISs.  6d.,  as  bemg  the  sum  which  he,  the  deft., 
had,  as  he  then  stated  to  pit,  and  as  the  fact  was,  ea 
a  further  partial  search,  discovered  that  be  bad  received 
for  the  pit  as  aforesaid,  but  that  the  deft  had  neg- 
lected to  make  further  aearchea  which  would  ahow  the 
other  sums  he  bad  received  on  account  of,  and  which 
ooght  to  have  been  paid  to,  the  pit. 

The  pit  charged  that  if  the  deft  would  produce 
snch  books,  papers,  accounts  and  other  docnraents,  and 
make  snch  other  discovery  as  he  onght  to  have  done, 
a  considerable  sum  of  money  would  have  been  found 
to  have  been  received,  as  aforesaid,  by  the  deft,  for  or 
on  account  of  tlie  pit.,  and  which  the  deft,  bad  failed 
to  (lay  to  the  pit  as  be  ought  to  have  done  ;  and  such 
sum  was  then  due  from  and  onght  to  be  paid  by  the 
deft  to  the  pit,  but  that  the  amount  thereof  was  un- 
known to  the  pit,  and  conld  not  be  ascertained  except 
from  the  deft  and  his  said  documents. 

The  pit.  insisted  that  the  deft  ought  to  have  pro- 
duced and  left  snch  books,  papers,  &c.,  in  the  offices  of 
the  clerks  of  records  and  writs,  aa  thereby  and  there- 
from the  truth  of  the  matters  aforesaid  would  appear. 

The  bill  prayed  for  an  account,  and  that  the  deft, 
might  make  a  full  discovery  of  every  sum  of  money 
received  by  the  del^  for  or  on  account  of  the  pit. ;  also 
that  the  deft,  might  produce  and  leave  with  the  cleiks 
of  records  and  wiita  all  books,  papers,  accounts  and 
other  docnments  containiqg  any  entriea  of  any  sum 
charged  by  the  deft,  to  any  person  as  paid  to  the  pit., 
and  wholly  or  partially  paid  to  the  deft,  by  any  such 
persons,  or  otherwise  received  by  the  deft,  for  or  oa 
account  of  the  pit.  ;  and  further,  that  the  deft,  night 
pay  to  the  pit.  what,  on  taking  such  accoimt,  might  be 
found  due  from  the  deft  to  the  pit  in  respect  of  the 
receipts  by  the  deft  for  or  oa  account  of  the  ph.,  the 
pit  being  ready  and  offering  to  make  all  just  allowances. 

Malins,   Q.C.     and  Martindale  supported  the  de- 
murrer.— They  argued  that  the  case  made  by  the  bill 
amounted  to  no  more  than  an  avenmiut  of  agency ; 
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anil  that  the  plt.'s  claim  was  a  mere  legal  demand, 
wliich  a  court  of  equity  bad  no  jarisdiotion  to  entertun. 
They  referred  to 

Mackmzit  v.  Johnston,  4  Madd.  373 ; 

Phillips  T.  Phillips,  31  Bear.  258;  5  L.  T.  Iftp. 
N.  S.  108,  655; 

FoUy  T.  HUl,  I  Ph.  339  ;  s.e.  2  H.  L.  Cas.  28. 
Horsey  (^Bacon,  Q.G.  with  him),  in  tnpport  of  the 
bill,  conteoded  that  the  pit.  was  entitled  to  the  relief 
prayed  for,  and  referred  to 

Siepard  v.  Brown,  7  L.  T.  .Rep.  N.S.  499 ; 

Smith  T.  Ler'taux,  1  Hem.  &  Mill.  123. 
The  Vice-Ghamcbllor. — I  think  this  demorrer 
nnst  be  allowed.  The  bill  contains  a  mere  averment 
of  the  receipt  of  money  by  an  agent ;  bnt  that  ii  not 
enough,  and  has  never  been  held  to  be  enough,  to  sostaia 
a  bill.  I  observe  that  Wood,  V.  C ,  in  noticing  the 
cases  of  DinwidJie  y.  BaUey,  6  Ves.  136,  and  Phillips 
T.  Phillips,  9  Hare,  471,  seems  to  have  treated  them  as 
authorities  in  which  the  court  decided  it  would  not  inter- 
fere where  the  receipts  and  payments  were  all  on  one 
ride.  But  I  do  not  understand  that  to  be  the  law  of 
the  court.  There  is  an  abundance  of  cases  in  refer- 
«nce  to  the  relation  of  principal  and  agent,  where  the  re- 
ceipts and  payments  were  wholly  on  one  side,  and  in  which 
the  court  has  mairtained  jurisdiction.  The  case  of  agency 
steward  to  a  landowner  is  one  in  which  the  circumstance 
of  receipts  being  all  on  one  side  occars,  and  in  which 
there  are  no  mutual  payments  and  receipts,  and  yet  it 
IS  a  case  in  which  the  conrt  has  in  the  "  ancient " 
times,  as  Mr.  Martindale  observed,  of  Lord  Eldon,  of 
I/ord  Thnrljw  and  Lord  Roislyn,  repeatedly  exercised 
jurisdiction.  In  my  opinion,  it  has  jurisdiction  still, 
for  I  consider  it  to  be  the  law  of  -this  Aiurt  that,  where 
an  agency  partakes  of  a  fiduciary  character,  the  jurisdic- 
tion attaches,  and  that  the  court  will  decree  an  account, 
although  the  items  of  it  are  all  upon  one  side  and  there 
are  no  mutual  dealings  between  the  parties.  That 
law  has  not  been  shaken  by  the  case  of  Phillips  v. 
Phillips,  although  there  are  undonbtedly  expressions 
in  the  judgment  which,  if  taken  in  the  nnqunliSed  way 
in  which  they  are  reported  in  that  case,  seem  to  be  not 
reconcilable  with  ibe  principles  I  have  stated.  In  this 
case  no  fiduciary  character  is  averred.  There  is  the 
averment  of  agency,  and  there  is  the  short  and  bald 
statement  that  moneys  were  received  by  the  deft. 
But  that  is  not  sufficient  (although  coupled  with  other 
averments)  to  enable  the  pU.  to  maintain  this  bill, 
and  the  demnrrer  must  be  allowed. 
Solicitor  for  the  pit.,  George  Dixon. 
For  the  deft.,  Drake.    

Thursday,  Ifov.  5. 
Rackham  v.  Db  la  Hare. 

Will— Conttmclion— Death  o/kgnteajbr  life  without 
issue  in  the  lifetime  of  the  testator — Proviso — 
Intestacy. 

Testator  directed  thnt  one-sixth  part  of  a  fund  and 
the  income  thereof  should  be  held  upon  trust  for  llie 
benefit  of  his  daughter  Harriet  daring  her  iCfi,  and 
from  and  immediately  after  her  decease  for  afl  and 
every  her  children  and  child,  who  being  a  son  or 
sons  should  attain  twenty-one,  or  being  a  daughter 
or  daughters  should  attain  that  age  or  marry  under 
it,  in  equal  shares  as  tenants  in  common ;  and  the 
will  contained  a  proviso  that  if  any  one  or  more 
of  testator's  sons  or  daughters  should  die  without 
having  any  child  who  under  the  trusts  as  aforesaid 
should  become  absolutely  entitled  to  a  share  in  the 
said  trust-funds,  then  and  in  every  such  case,  as 
weU  the  original  shares  thereinbefore  given,  as 
also  the  sAore  or  s/tares  by  virtue  <tfthat  efoux  snr- 
rinn^  and  accruing  to  each  and  every  of  his  said 
sons  and  daughters  whose  issue  should  so  fail,  and 
kis  or  her  children  or  child,  should  vest  in,  accrue 


and  belong  to  the  survivors  or  survivor,  or  others  or 
other  of  his  said  sons  and  daughters,  in  eqwd 
shares,  if  more  than  one,  durirtg  their  rapeditt 
lives,  and  after  their  respective  deaths  the  said 
shares  to  be  respectively  transmitted  to  such  thar 
respective  children  or  child  as  thereinbefore  ex- 
pressed with  respect  '"  their  original  shares.  One 
of  the  daughters  of  the  testator  died  in  the  lifetms 
of  her  father  without  issue  : 
Beid,  that,  as  to  the  share  of  H.,  there  was  as 
intestacy. 

This  was  an  administration  suit.  Francis  Back- 
ham.  the  tesutor,  by  bis  will  dated  the  Uch  Dec 
1836,  after  directing  that  his  just  debts  and  faseial 
and  testamentary  expenses  should  be  paid  as  soon  as 
conveniently  miglit  beafterhis  decease,  and  giving  certun 
legacies,  devised  all  his  freehold  and  copyhold  heredita- 
ments to  his  trustees  and  their  heira,  upon  the  trusts 
thereinafter  expressed.  He  then  made  a  specific  devise 
of  hoosehold  furniture  and  chattels,  and  bequesthed 
and  devised  all  the  residue  of  his  personal  estate  note 
bis  said  trustees  upon  trust,  as  soon  as  conveniently 
might  be  after  his  decease,  to  convert  the  same  uito 
money,  and  after  payment  of  his  debts,  expenses  and 
legacies,  to  invest  the  residue  and  produce  thereof 
as  therein  directed.  He  declared  that  his  trustees 
should  stand  seised  and  possessed  of  his  said  real  and 
personal  estate  and  of  his  residuary  personal  estate, 
and  of  the  trust-moneys  to  arise  thereby,  upon  trust  to 
pay  to  bis  wife  the  rents,  issues  and  profits  and 
dividends  daring  her  life;  and  from  and  after  her 
decease,  then  as  to  the  real_  estate,  as  soon  ss  con- 
veniently miglit  be,  to  sell  and  absolutely  dispose  of  the 
same,  and  to  invest  the  proceeds  of  the  sale  thereof  in 
like  manner  as  be  had  thereinbefore  directed  with 
respect  to  the  moneys  to  arise  from  bis  residoaiy 
personal  estate.  The  testator  then  gave  and  bequeitbel 
all  his  trust-estate  (subject  to  his  wife's  life-estate)  ss 
follows :  As  to  one  equal  sixth  part  or  share  thereof, 
during  the  life  of  his  daughter  Charlotte,  the  wife  of 
James  De  la  Mare,  to  pay  the  interest,  dividends  and 
annnal  proceeds  for  her  own  sole  and  absolute  benefit, 
but  not  by  way  of  anticipation  ;  and  after  her  death 
in  trust  for  all  and  every  her  children  and  child,  who 
being  a  son  or  sons  should  attain  the  age  of  twenty- 
one  years,  or  being  a  daughter  or  danghteil 
should  attain  that  age,  or  marry  under  it,  if  more  tlitn 
one,  in  equal  shares  as  tenants  in  common,  and  their 
respective  ezecators,  adminutrators  and  assigns;  sod 
if  there  should  be  but  one  such  child,  the  whole  of  the 
said  shsie  to  be  in  trust  for  such  one  child,  his  or  her 
executors,  administrators  and  assigns.  As  to  «M 
other  equal  sixth  part  or  share,  the  testator 
declared  his  will  to  be  that  the  same,  and  the  dividends, 
interest  and  annual  proceeds  thereof,  should  be  bdd 
upon  trust  for  the  benefit  ot  his  daughter  Harriet 
Rackham  during  her  life  and  her  children  or 
child  after  her  decease,  similar  to  the  trusts  therein- 
before  declared  concerning  the  first-mentioned  sixth 
part  or  ahare  for  the  benefit  of  his  daughter  Charlotte 
Da  la  Mare,  and  her  children  and  her  child.  After 
declaring  the  trusts  of  the  other  sixth  parts  or  shares, 
the  testator  then  bequeathed  the  other  sixths  of  his 
trust-moneys  upon  trust  for  the  benefit  of  his  other 
children. 

The  will  contained  the  following  clause :  "  Pn* 
vided  always,  that  if  any  one  or  more  of  my  said  soul 
and  daughters  shall  die  without  having  any  child  wk« 
under  the  trusts  as  aforesaid  shall  become  absolutely 
entitled  to  a  share  of  the  said  trust-moneys,  stocks, 
funds  and  securities,  then  and  in  every  such  case,  as 
well  the  original  share  hereinbefore  given,  as  also  the 
share  or  shares  by  virtue  of  this  clause  surviving  and 
accruing  to  each  and  every  of  my  said  sons  and  daugh- 
ters whose  issue  shall  so  fail,  and  his  or  her  childrea 
or  child,  shall  vest,  accrue  and  l^ong  to  Uie  sartimrt 
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er  asrriTon,  or  others  or  other,  of  my  uid  sons  and 
dnghteis  ia  equal  shares  if  more  than  one,  during 
their  respectire  Urea,  and  after  their  respecUTe  deaths 
the  said  shares  to  be  respectively  transmitted  to  such 
of  their  respeetire  children  or  child  as  hereinbefore 
«xpi««sed  with  respect  to  their  original  shares.  And 
if  all  my  said  sons  and  daughters  saTe  one  shall  die 
vithoot  having  any  sneh  child  aj  aforesaid,  then  all  the 
•lid  trost-moneys,  stocks,  lands  and  secnrities  nhM 
go  to  such  one  son  or  daughter  daring  bis  or  her  life  in 
•oeb  manner,  and  after  bis  or  her  death  to  soeh  his  or 
ber  childreo  or  child  as  is  hereinbefore  directed  with 
Kspeet  to  his,  her  and  their  original  shares  of  the  trust 
premiMs." 

The  testator  died  in  July  1442.  Charlotte  De  la 
Mare  surrired  her  husband,  and  died  in  June  1861, 
kariog  nine  children  surviving,  all  of  whom,  with  the 
exception  of  two,  had  attained  the  age  of  twenty-one 
years.  Harriet  Rackbam  died  on  the  28tb  April  1841, 
in  the  lifetime  of  the  testator,  withont  having  bad  any 
issne.  Charlotte  Rackbam,  the  widow,  died  in  Kov. 
1861. 

One  of  the  questions  arising  npon  the  constmction 
of  the  will  was,  whether  the  share  of  Harriet' Rackbam 
bad  or  had  not  lapsed  in  the  testator's  lifetime. 

Grttne,  Q.  C.  and  Edwin  Ward,  for  the  pit.,  the 
heir-at-law,  and  one  of  the  next  of  kin  of  the  testator, 
argued  in  fav-onr  of  an  intestacy. 

Malbu,  Q.  C.  and  A.  Smith,  for  defts. .  in  the 
interest  of  the  surviving  children,  contended,  on  the 
constmction  of  the  whole  will,  that  the  testatoir's 
manifest  intention  was,  that  all  bis  property  should 
go  to  the  sarvivors  or  survivor  of  his  chUdren.  The 
language  of  the  proviso  roust  be  held  to  take  effect  in 
the  event  of  the  death  at  any  time  of  any  one  of  the 
testator's  children  withont  leaving  a  cbild  who  shonld 
become  absol  utely  entitled.  On  the  death  of  Harriet 
Rackbam,  altbongh  in  the  lifetime  of  her  father,  this 
event  had  actually  occurred,  and  her  share  must, 
therefore,  on  the  death  of  the  widow,  snrvive  to  her 
krothers  and  sisters.  They  relied  npon  the  rule  as  laid 
down  in  the  case  of 

WiUiag   V.    Baine,  2  Eq.   Cas.  Abr.  545 ;  a.  c 
Kel.  12;  3  P.  Wms.  113; 
and  further  rated 

Doe  V.  ScoU,  3  M.  &  Sel.  300 ; 

Darrel  v.  MoUswortk,  2  Vem.  378 ; 

Bumphrtyt  v.  Bowa,  1  Rius.  &  Myl.  639 ; 

Hawkins  on  Wills,  243  ; 

2  Jarm.  on  Wills,  3rd  edit.  714. 

Bacon,  Q.C.,  BeaU  and  Ckarla  appeared  for  other 
defts. 

The  Vice-Chancbllor. — ^Tbe  cases  cited  have  no 
-application  whatever  to  a  proviso  of  this  kind.  It 
•^eara  to  me  that  the  proviso  in  qnestion  applies 
only  to  the  case  of  sons  and  danghters,  or  their 
children  who  should  sorvive  the  testator,  and  be  in 
the  enjoyment  of  tbe  property  under  the  will.  This  is 
a  case  of  constmction,  and  one  of  tbe  first  mles 
of  constmction  is  to  endeavour  to  disoover  tbe  intention 
t>f  the  testator  as  indicated  by  bia  language.  The 
■role  of  constmction  contended  for  by  Mr.  Matins  and 
Mr.  Smith  is  no  doubt  a  very  convenient  one, 
became  ic  carries  out  tbe  testator's  intention 
«nd  preserves  to  the  objects  of  bis  bounty  that  which 
be  intended  they  should  have.  But  in  this  proviso  the 
'intention  of  the  testator  appears  to  be,  that  the  shares 
«f  the  sons  and  daughters  who  should  die  withont  iaane 
•boold  "  accrue "  to  tbe  survivors,  and  tiie  use  of  that 
^•ly  word  shows  that  be  had  in  contemplation  the  event 
■which  aotnally  did  take  place,  and  that  be  was  dis- 
posing of  property  which,  after  bis  death,  might  be 
subject  to  accmer.  The  result  of  this  constmction  is 
to  create  an  intestacy,  and  though  this  is  a  thing 
•the  courts  always  straggle  against,  yet  they  can  only  be 
fuded  in  conung  to  their  decisl«n  by  tbe  language  of 


th;  will.  In  this  case  Harriet  having  died  without 
issue  iu  the  lifetime  of  tbe  testator,  it  is  clear  that  tbe 
one-sixth  part  given  to  her  by  the  will  belongs  to  th« 
beir-at-law  and  next  of  kin  of  tbe  testator,  and  there 
will  be  a  declaration  to  that  effect. 
Solicitor  for  the  pit.,  Thomat  AngelL 


V.  C.  WOOD'S   COTJBT. 

Beported  by  W.  H.  Brkxet  and  Edwabd  Llotd,  Esqn., 
Barrlsters-at-Law. 

July  15  and  17. 
Kevb  v.  Pbnnell. 
Hunt  v.  Neve. 
Equitable    mortgage — ComoliHaiion     of    charges- 
Priority — /iegistration  Act,  7  Anne,  c.  20. 
A  mortgagee  holding  nveral  eecuritiet  over  difirent 

parts  of  hit  mortgagor's  properly  hat  a  right  in  a 

suit  for  foredotare  to  coniolidate  hit  charget.  Nor 

it  this  right  offtcted  by  the  fact  that  the  parties  are 

dealing  ieith  equitable  etiatet  only. 
An  agreement,  not  under  leal,  it  a  proper  tubject  for 

registration  under  the  itat.  7  ^nne,  c.  20. 
When  both  of  two  imtrumenti  purported  to  have  been 

registered  at  a  given  hour  of  the  day,  that  which 

bore  the  lower  number  in  the  regiilrar't  boot  wat 

held  to  have  been  regittered  before  that  which  bore 

a  higher  number. 

By  an  agreement  under  seal,  dated  the  10th  Oct. 
1840,  between  Sir  W.  Middleton  of  the  one  part  and 
H.  Palmer  of  the  other  part,  Sir  W.  Middleton  covenanted 
to  grant  to  Palmer  or  bia  appointees,  leases  of  several 
pieces  of  land  at  Dalston,  together  with  tbe  measnages 
to  be  built  thereon,  for  a  term  of  ninety-nine  years 
from  the2Sth  Dec.  1856,  at  a  stated  yearly  rental  to 
become  first  payable  on  tbe  expiration  of  tbe  eleventh 
year  of  tbe  term,  and  thenceforward  on  the  expira- 
tion of  each  successive  year,  and  increasing  year  by 
year  up  to  a  maximum  of  337/.  lOs.,  the  rental  to  b« 
apportioned  on  tbe  terms  mentioned  in  the  agreement, 
bat  so  as  that  the  rent  to  be  reserved  on  each 
messuage  shonld  not  exceed  one-fifth  of  its  improved 
value,  with  a  provision  that  when  the  yearly  rent  thus 
payable  shonld  amount  to  3372.  \0t.,  tbe  residue  of 
tbe  land,  if  any,  then  unbuilt  on  should,  as  houses 
were  built  on  it,  be  let  to  Palmer  or  bis  appointees 
at  a  peppercorn  rent.  Palmer,  on  his  part,  cove- 
nanted to  pay  tbe  rents  and  to  build  a  certain  number 
of  houses  on  the  land  within  the  first  twelve  years  of 
the  term.  There  was  the  usual  right  of  re-entry  to 
the  lessee  on  breach  of  any  of  the  covenants. 

By  like  articles  of  agreement  of  the  15tb  March 
1847  and  tbe  13th  April  1847,  other  pieces  of  land  at 
Dalston  were  covenanted  lo  be  demised  by  Sir  W. 
Middleton  to  Palmer,  at  a  rental  of  SO/,  and  of  300/. 
respectively. 

The  whole  benefit  of  these  sgreementa  became, 
previously  to  tbe  year  1852,  vested  in  Hughes,  and 
leases  of  houses  built  on  the  property  were  from  time 
to  time  granted  by  Sir  W.  Middleton  to  his  nominees. 

In  the  early  part  of  1857  the  rental  reserved  upon 
tbe  leases  so  granted  reached  the  stipulated  maximnm 
of  687/.  10«.,  so  that  from  that  time  Hughes  and  bis 
nominees  were  entitled  to  have  leases  of  any  houses 
which  might  afterwards  be  built,  at  a  peppercorn 
rent. 

About  tbe  same  time  Hughes  deposited  with  Keve  the 
title-deeds  of  this  Dalston  estate  to  secure  a  sum  of 
money  which  be  bad  borrowed  from  him. 

By  an  agreement  not  under  seal  between  tbe  same 
parties,  dated  the  27lh  June  1857,  it  was  agreed  that 
Neve  should  retain  the  title-deeds  of  the  Dalston  estate, 
together  with  tbe  title-deeds  of  other  property  belonging 
to  Hughes,  all  of  which  were  set  out  in  the  schedules  to 
the  agreement,  and  should  have  a  char^  on  tbe  landft 
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comprised  in  ench  deeds,  as  collateral  ceeuritj  for  a 
sum  of  4000A,  then  lent  by  Neve  to  Hughes  on  bis  bill 
of  exchange,  Hughes  agreeing,  vben  called  on,  to 
exscnte  a  pro|ier  mortgage  of  such  lands  to  secure  the 
Tepajment  of  the  4000/.  and  interest. 

Hughes  then  executed  a  formal  mortgage  (dsteJ 
6th  April  1858)  to  Nere  of  all  the  lands  comprised  in 
the  agreements  of  the  10th  Oct.,  the  1 5th  March  and 
the  13tb  April,  to  secure  the  sum  borrowed  by  him  on 
the  deposit  of  the  title-deeds  of  the  Dalston  estate  in 
March  18.')  7,  and  a  further  sum,  amounting  in  the  irhole 
to  10,000/.,  but  not  including  the  sum  of  4000/. 
secured  by  the  agreement  of  the  2Tth  June  1857. 
This  deed  was  registered  in  the  registry  for  Mid- 
dlesex on  the  24th  April  following.  Not  long  after 
this  Hughes  ran  away  to  Australia,  and  was  shortly 
afterwards  declared  a  bankrupt 

By  a  deed  of  assignment  of  the  4th  Not.  1856 
Hughes  had  mortgaged  to  Hunt,  who  was  one  of  bis 
clients,  the  Dalston  estate,  and  the  benefit  of  tbe 
building  agreements,  to  secure  4450/.  and  interest,  and 
be  at  tlie  same  time  handed  to  him  a  bundle  of  deeds, 
which  purported  to  be  tbe  title-deeds  of  that  estate, 
but  which,  on  being  examined  after  Hngbes'  departure, 
turned  oat  to  have  no  relation  to  that  property. 

Uemurials  of  the  agreement  of  the  S7tb  June 
1857,  and  of  tbe  assignment  of  the  4th  Not.  1856, 
were  registered  by  Nere  and  Hunt  reapectiTely,  on  the 
29th  July  1858. 

It  appeared  by  the  indorsement  on  these  agreements 
that  both  were  registered  at  eleTen  o'clock,  but  tbe 
former  of  the  two  was  numbered  764,  the  Utter  768  ; 
the  practice  at  tbe  registry  office  being  to  indorse  all 
deeds  presented  for  registration  between  two  giTen 
hours  aa  having  been  registered  at  the  commencement 
of  the  current  hour.  Nere  now  filed  his  bill  in  the 
first  suit,  for  foreclosure  of  all  the  lands  comprised  in 
tbe  agreement  of  tbe  27th  June,  or  to  be  repaid  the 
two  sum*  of  10,000/.  and  4000t  due  on  his  seTeral 
aecnritief. 

Hunt  thereupon  filed  a  cross-bill  to  establish  the 
priority  of  his  charge  over  tbe  mortgage  for  10,000/., 
or  at  any  rate  over  the  charge  of  4000/.  created  by 
tbe  agreement  of  the  27th  June.  Tbe  two  suits  were 
heard  together. 

Sir  B.  Cairru,  Q.  C,  Gifard,  Q.  C.  and  Wieieni 
for  the  pit.  in  tbe  first  suit. 

JioU,  Q.  C.  and  A.  E.  Miller,  for  tbe  pit.  in  tbe 
cross-suit,  contended — first,  that  Neve  at  tiie  time  of 
bis  transactions  with  Hughes  in  1 857,  or  at  any  rate 
at  the  time  of  registering  tbe  agreement  of  tbe  27tb 
June,  had  notice  express,  or  at  any  rate  constructive,  of 
the  assignment  to  Hunt.  Tbe  point  as  to  express 
notice  was  abandoned  after  tbe  vivd  voce  cross 
examination  of  Neve.  As  to  constructive  notice  they 
referred  to 

Jolland  T.  Slambridgt,  3  Ves.  47B ; 
WgaU  r.  BarweU,  19  Ves.  435. 
Secondly,  that  neither  the  mortgage  for  10,000/.  nor  the 
agreement  to  secure  4000/.  were  proper  subjects  for 
registration,  as  not  coming  within  the  terms  of  the 
Act  7  Anne,  c.  20,  s.  1,  providing  "  That  a  memorial 
of  all  deeds  and  conveyances "  which  should  be 
executed  after  tbe  29tb  Sept,  I7C9,  "  and  whereby  any 
houses,  manors,  lands,  tenements  and  hereditaments  " 
in  the  coniily  of  Middlesex,  "  might  be  in  any  way 
«fi°ected  in  law  or  equity,"  should  be  registered.  The 
agreements  between  Sir  W.  Middleton  and  Palmer  con- 
ferred, so  long  as  the  lands  were  not  built  on,  no  legal 
or  equitable  estate,  but  only  a  right  of  suit.  Hunt's 
mortgage,  therefore,  being  prior  in  date,  took  priority 
of  both  these  securities.  Thirdly,  that,  at  any  rate. 
Hunt's  mortgage  took  priority  over  the  4000/1  charge. 
Tbe  Act  (sect.  6)  provides  that  the  registrar  shall  in- 
dorse on  eveiy  deed  or  conveyance  a  certificate,  men- 
tioning "  the  certain  day,  hour  and  time  "  on  which  the 


memorial  is  registered.  "  Hour  and  time "  must  b» 
taken  to  be  a  pleonastic  expression  equivalent  to  hour, 
and  as  both  deeds  are  registered  as  of  thesame  hour, they 
take  priority  according  to  date.  There  was  this  dis- 
tinction between  tbe  English  Registry  Acts  and  th*- 
Irish  (6  Anne,  c  2),  that  the  latter  (sect.  3)  expressly 
gave  priority  to  deeds  "  according  to  the  priority  of 
registering  the  memorial."     They  cited 

Bushdl  V.  Buihell,  1   Sch.  &  Lef.  90; 
Latoudte  t.  Lord  Dutuani/,  lb.  137. 
Fourthly,  that  the  agreement  of  tbe  27tb  June  ISSr 
was  not  under  seal,  but  simply  a  memorandum  of  d»> 
posit,  and  ought  not  therefore  to  have  been  registeiedt 
Siimpter  V.  Cooper.  2  B.  4  Ad.  223; 
Wright  V.  Siaufield,  27  Besv.  8 ; 
Uoort  T.  Culeerhotue,  27  Bear.  639, 
was  different  from  this  case,  for  in  that  there  was  an 
actual  assignment  of  interest  in  equity.  Fifthly,  tbatift 
order  to  entitle  a  prior  incumbrancer  to  consolidate 
his  charges  as  against   his  mortgagor,   be  most  hav* 
the  legal  estate : 

Jonet  v.  Smith,  2  Ves.  jnn.  372 ; 
Holma  T.  Tumir,  7  Hare,  367 ; 
Watlf  T.  SyHet,  1  Do  G.  M.  &  G.  240; 
Vint  T.  Padget,  2  De  G.  &  J.  61 1 ; 
Tassell  t.  Smith,  2  De  O.  &  J.  713 ; 
&/6jr  V.  Pomfrel,  4  L.  T.  Bep.  N.  S.  314. 
All  tbe  cases  seemed  to  turn  on  tbe  point,  where  wa» 
tbe  legal  estate,  and  were  all  as  between   mortgagor 
and  mortgagee — not,  as  here,  between  •  mortgagee  ani 
apuisneincnmbraucerwitbontnotice.  Sixthly,  tbatintbi* 
cue  Hunt  was  actually  prior  in  point  of  time,  and 
could  by  no  possibility  baTo  notice  of  either  of  Nave't- 
charges.    It  was  inconsistent  with  the   principles  of 
equity  that  the  priority  given  by  the  operation  of  tb*^ 
Registry  Act  should  carry  with  it  all  the  couseqaenow- 
of  priority  in  point  of  time. 

Fagg  v.  James,  8  L.  T.  Bep.  N.  S.  5. 
Giffard  in  reply. 

The  ViCE-CKAjiCBLU>it  (after  commenting  witb 
spprobation  on  the  Ime  that  had  been  taken  on  th» 
part  of  the  defence,  and  observing  that  it  was  impof 
sible  on  the  evidence  to  maintain  that  there  bad  been 
any  complicity  between  the  pit.  and  Hughes  ui  tbe- 
nomerous  transactions  in  question),  said,  that  the  firrt 
point  to  be  considered  was,  whether  a  person  having  %■ 
set  of  mortgages  on  property  of  various  descripUoUr 
some  part  of  which  was  not  so  valuable  as  another, 
had  a  right  to  stand  on  all  his  saeorities,  although  b* 
came  for  foreclosure  and  not  for  redemption.  Coming, 
to  this  court  with  a  bill  for  redemption,  he  would  have 
a  right  to  baTe  all  bis  securities  tacked;  could  bt- 
also,  when  seeking  to  foreclose,  do  so  as  to  the  whole 
mortgaged  property,  except  on  satisfaction  of  all  hii- 
claims  ?  Assuming  for  the  present  that  Hunt's  chug* 
of  4000/.  was  out  of  the  way — for  it  was  not  contended 
by  the  pit.  that  if  there  were  any  intervening  seciuity 
he  would  be  able  to  override  that — assuming  also  tbit 
the  plu's  mortgage  for  10,000/.  took  priority  by 
virtue  of  registration,  it  seemed  clear  that  this  csie 
fell  within  the  principles  laid  down  in  WatU  v.  Sfttt 
and  Selbg  t.  Pomfrel.  The  principle  was  this,  that 
any  person  holding  a  mass  of  securities  (kom  >■>* 
mortgagor  had  a  right,  however  that  mortgagor  might 
deal  with  the  equity  of  redemption  in  one  or  mon  of 
the  securities,  to  insist  that  a  portion  of  these  seca> 
rities  should  not  be  redeemed  without  the  redemptim 
of  the  whole ;  and  that,  not  only  against  tbe  mortgagor^ 
but  equally  against  those  who  claimed  nnder  bun, 
unleas  they  could  claim  exemption  from  the  operatioB 
of  this  principle  as  holders  of  legal  estate  withoi^ 
notice  of  incumbrance.  On  this  view  it  «« 
not  appear  necessary  that  there  should  be  » 
legal  estate;  those  who  claimed  under  the  mort- 
gagor claimed  the  equity  only,  and  certainlyj^ 
mortgagor,  with  whom  they  wen  thus  equally  sfiotsH 
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could  Dot  pick  and  chooM  out  of  th«  varions  lecoritiea, 
redeem  the  most  Talnable  and  leave  b'u  creditor  with 
an  iuaafficient  secaritj  on  the  property  of  less  value ;  on 
tlie  eontrarj,  he  roust  fulfil  the  vrbole  of  his  obligation 
before  be  conld  ledeem  any  portion  of  the  security. 
This  seemed  to  be  the  principle  established  by  the  late 
<lecisioiis.    In    Watt*  y.  Sgmet  there  iras   no  legal 
estate,  and  that  case  also  overrules  some  that  preceded 
it,  which  seemed  to  hold  that  the  doctrine  only  applied 
where  the  suit  was  for  redemption.     Kow,  an  objection 
was  taken  by  Mr.  Miller,  that  Hunt,  the  mortgagee  for 
.4450/.,  was  is  quite  a  different  position  from   those 
incumbrancers  agninst   whom   the   doctrine  just  laid 
'down  bad  been  enforoed  in  previoos  cases.     There  the 
parties  bad  been  dealing  with  property  which  they 
cnew  to  be  already  incnmbered,  and  must  therefore  be 
bound  by  all  the  equities  which  affected  that  property ; 
Bant,  on  the  contrary,  was,  in  point  of  time,  the  first 
incombrancer,  his   priority  having  been  destroyed  by 
the  provisions  of  the  Registry  Act.     But  where  parties 
were  dealing  with  property  situate  in  a  register  county, 
they  were  bound  to  have  their  deeds  registered,  so  that 
hj  non-r«gistratioo   a    deed  was  "to   be  adjudged 
jiraodolent  and  void :"  (7  Anne,  c.  20,  s.  1.)    And  the 
'eooscgneiicas  to  which  this  argument,  if  carried  to  its 
extent,  would  lead,  were  such  as  the  Registration  Act  was 
•ezpreaaly    intended    to   meet,    namely,    that    a   first 
.incunbraacer,  omitting  to  register,  might  step  in  and 
claim  to  take  advantige,  for  this  very  reason,  of  a  enb- 
aequent  mortgagee  who  had  mads  the  proper  search  to 
ascertain  whether  his  security  was  good,  and  bad  then 
registered  bis  deed.     On  the  next  point  lie  had  no 
donbt,  namely,  that  the  mortgage  for  10,000<.  was  a 
proper  sobjecl  for  registration,  as  affecting  an  interest 
in  lands,  and  that  being  registered  before  the  mortgage 
to  Hunt,  it  took  priority  over  that  security.     It  was 
oontended  that,  tmder  the  agreement  of  1846,  Hughes 
took  only  a  right  of  suit,  and  that  no  interest  in  the 
iaods  was  Tested  in  him ;  but  the  view  he  took  of  that 
traosaetioD  was,  that  it  was  equivalent  to  a  sale  of  lease- 
holds upon  certain  conditions,  and  waa  therefore  properly 
«iaoeptible  of  registration.     The  most  important  poiat, 
however,  arose  on   the  agreement  of  the  27th  Juno 
18S7.    Now  it  was  true  that  the  Registration  Act  in 
its  earlier  clauses  referred  in  terms  (with  the  exception 
-of  the  provisions  relating  to  wills  and  judgments)  only 
to  deeds   and  conveyances  ;   but  on  looking  at  sect.  7 
it  teemed  that  the  words  "  more  writings  than  one  for 
nuking  and  perfecting  any  conveyance   or  security" 
were  at  any  rate  wide  enough  to  comprehend  instra- 
■nents  not  under  seal,  even  if  they  were  not  expressly 
intended    to    bring    them    within   the    operation    of 
Hit   Act.      For    upoQ  the  reason  of   the    thing   it 
wonld    be    contrary  to    the    spirit  of  that   Act  to 
liold  that  lands  coold  be  affected   by  an  instrument 
not  under  seal,  and  which  would  therefore  be  a  secret 
bcumbraoce,   because   it  was    not  to  be  registered. 
Anyter  r.   Cooper  was  not  a  case  in  point,  for  there 
it  was  a  simple  deposit  ef  deeds  without  any  memo- 
nndam,  and  therefore  there  was  nothing  to  register, 
and  so  it  was  remarked  by  the   learned  judge  who 
decided  that  case.  He  thought  that  there  was  no  differ- 
■csoe  between  the  present  case  and  that  of  Moon  r. 
Cuictrkoiue.    The  only  remaining  point  was,  as  to  the 
time  of  registration.    Kow,  upon  looking  at  the  in- 
•tnunents,  be  found  that  each  was  marked  as  having 
been  reitistered  at  eleven   o'clock ;  but  then  the  one 
was  numbered  764,  and  the  other  768.    He  must  bold 
that  these  nnmbers  were  meant  for  something  more 
than  mere  convenience   of  reference.     There   was  no 
«ndence  sufficient  to  prove  that  the  latter  deed  had 
JMen  presented  for  registration  before  the  former,  and 
■a  the  absence  of  such  evidence  he  most  hold  that  tbe 
registrar  did  his  duty  properly,  and  placed  first  on  the 
"gister  the  dead  wbieh  was  first  presented.    On  the 
opposite  view,  a  person  taking  a  deed  to  be  registered 


at  eleven  o'clock  would  obtain  no  priority  over  one  who 
presented  his  deed  at  a  quarter  before  twelve,  and  it 
would  be  necessary  for  each  person  to  wait  at  the  office 
tmtil  the  hour  during  which  he  had  presented  himself 
bad  expired,  in  order  to  ascertain  that  no  other  incum- 
brance on  bis  property  had  been  presented  for  regis- 
tration. There  would  be  the  nsual  decree  for  fore- 
closure in  tbe  first  suit,  and  the  second  suit  wonld  b* 
dismissed. 

Solicitors  for  pit.,  Kingsford  and  Dorman. 

Solicitors  for  deft.,  Lawku  and  NtUon. 

July  15,  16  and  20. 
De  Bkassac  v.  Mabttn. 

Leatt — Agreement  for — Speeifie  performme*— 
Locket.  ' 

The  term  in  an  agreement  for  the  lease  of  a  kotu* 

expired  after  bill  filed  for  tpecific  performance,  h<it 

before  the  hearing  of  the  cause. 
Bill  diemisied  loUhout  cotU   on  the  ground  that  plL 

ihould  have  moved  the  court  to  advance  the  caute. 
A  court  of  equity  can  give  damage*  only  m  a  east 

where  it  can  decree  tpecijii  performance. 

This  was  a  bill  filed  for  tbe  specific  performance  of 
tbe  agreement  after  mentioned.  It  also  prayed  for 
the  delivery  of  possession  to  the  pit.  of  the  house, 
furniture  and  effects  therein  comprised ;  for  an  account 
of  the  damages  sustained  by  tbe  pit.  by  the  refusal^  of 
the  deft,  to  perform  tbe  agreement ;  for  an  occupation 
rent  to  be  ascertained,  and  for  payment  of  such  damage* 
and  rent  by  deft.    The  following  was  the  agreement  :— 

"An  agreement  made  the  9th  Dec  1861  between 
Dr.  Msrtyn,  of,  &c.,  of  tbe  one  part,  and  Viscomte  de 
Brimont  Brassao,  of,  &c,  of  tbe  second  part.  Dr.  Martya 
agrees  to  let,  and  Viscomte  de  Brimont  Brassac  agrees 
to  take,  the  dwelling-house  and  premises  situate  and 
being  Mo.  33,  Tbnrloe-square,  South  Kensington, 
toeetber  with  the  furniture  and  things  therein,  such 
being  more  particularly  described  in  an  inventory 
thereof,  from  the  Ist  Feb.  next  until  tbe  15th  Sept. 
1862,  and  will  pay  for  the  said  bouse  and  premises  for 
the  said  term  the  sum  of  450i,  to  be  paid  as  follows, 
vix.,  100/.  on  the  signing  hereof,  lOOi,  on  possession 
of  the  said  house  being  given,  100/.  on  the  34th  Jnns 
next,  and  150/.  on  the  20(h  Aug.  1862.  Tbe  Vis- 
comte de  Brimont  Brassae  agrees  to  the  conditions  as 
follows,  viz.,  to  use  the  house  and  premises  as  a  privat* 
resilience  only ;  no  trade,  profession,  or  business  of  any 
kind  whatever  to  be  carried  on  in  the  said  dwelling  or 
garden  thereof,  neither  will  tbe  Viscomte  de  Brimont 
Brassac  carry  on  or  allow  to  bo  carried  on,  during  tha 
within-named  tenancy,  at  the  said  house,  the  bnsiness 
of  a  club,  lodging-honse,  or  gaming-house,  or  allow 
any  placard  or  board  to  bo  hung  from  or  attached  to 
the  walls,  roof,  or  railings,  or  from  any  part  whatever 
of  the  said  residence  ;  no  erection  to  be  made  in  ths 
garden ;  and  in  other  and  all  respects  to  abide  by  and 
keep  to  tho  covenants  of  the  lease  under  which  the  said 
Dr.  Martyn  holds  the  said  premises,  so  far  as  the  same 
are  applicable  to  a  tenancy  of  the  nature  and  extent 
hereby  created.  Viscomte  do  Brimont  Brassac  further 
agrees  to  allow  Dr.  Martyn  to  have  painted  on  the  walla 
of  the  said  bouse,  at  the  corner  of  it  facing  north,  his 
the  said  Dr.  Martyn's  name,  announcing  bis  removal 
to  whatever  locality  he  tbe  Dr.  may  select  for  practising 
as  a  physician.  Dr.  Martyn  agrees  to  pay  tbe  original 
rent  and  all  ratea  and  taxes,  excepting  gas,  which  may 
become  chargeable  upon  the  said  premises  during  the 
said  term.  And  lattly,  Viscomte  de  Brimont  Brassao 
agrees  to  deliver  up  possession  of  tbe  said  dwelliog- 
house,  garden  and  premises  at  the  expiration  of  tha 
within-mentiuned  tenancy,  together  with  tbe  furniture, 
fittings  and  things  therein,  in  as  good  state  and  con- 
dition as  they  are  now  in,  reasonable  wear  and  tear  and 
accidental  damage  by  fire  only  excepted.     Visoomto  dtt 
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Brimont  Brasssc  agrees  not  to  underlet  the  >aid  honoe 
and  premises  without  the  permission  in  writing  of  the 
said  Or.  Martjrn,  such  permission  not  to  b«  withheld 
without  good  cause  to  be  shown  for  withholding  it. 
The  parties  hereto  agree  to  the  foregoing  terms  and 
conditions  of  this  agreement." 

The  first  sum  of  100/.  was  duly  paid. 
On  the  1st  Feb.  the  deft,  had  removed  from  the 
house,  and  possession  was  giren  to  plt-'s  agent ;  but 
the  second  sum  of  100?.  was  Bot  paid  on  that  day,  the 
pit.  averring  that  this  arose  from  inadvertence,  be 
being  then  in  France. 

The  pit.  was  one  of  the  French  commissioners  for 
Ibe  Exhibition  of  1863.  The  house  was  to  be  occu- 
pied by  bim  in  connection  with  his  duties  as  such. 

About  the  end  of  Jan.  1 862,  however,  events  occurred 
Which  be  expected  would  prevent  bim  from  residing  in 
England  during  the  time  of  the  Exhibition  lasting, 
-and  he  consequently  wrote  to  his  agents  in  London, 
nsking  tbem  to  arrange  with  the  deft,  terms  of  release 
from  his  agreement.  The  deft.'s  agent,  on  the  5tb 
Feb.,  made  a  proposal  to  release  the  pit.  on  bis  paying 
too;,  in  addition  to  the  sum  already  paid.  This  was 
refused  by  the  plt.'s  solicitor  on  tbe  8th  Feb.  In  a 
letter,  dated  that  day,  they  said  that  rather  than  do  so 
their  client  wonid  try  to  underlet  the  house,  completing 
bis  arrangement  with  tbe  deft. ;  and  on  the  1 0th  Feb. 
the  deft.'s  agent  wrote  a  letter  as  follows:  "  I  will  do 
my  best  to  get  tbe  vincount  a  tenant  with  at  little 
delay  as  possible,  when  I  am  in  a  situation  to  act.  Dr. 
Martyn,  in  the  meantime,  complains  of  bis  position  in 
this  unsatisfactory  business.  The  Br.  expects  the 
Tisconnt  to  complete  his  bargain,  and  to  avoid  similar 
trouble  in  future,  suggests  that  the  remaining  3501.  be 
paid  down  at  once;  this  being  done,  no  difSculty  what- 
ever will  be  thrown  in  the  way  of  reletting  the  resi- 
dence to  the  viscount." 

On  the  15th  of  the  same  month  tbe  pit's  solicitor 
arranged  to  have  the  house  placed  on  the  list  of  a 
lionse  agent  as  to  be  let,  and  on  tbe  same  day  they 
called  on  the  deft's  agent  to  offer  him  tbe  sum  of 
100/.,  bat  be  was  absent. 

On  the  I7th  Feb.  a  formal  tender  was  made  to  the 
agent,  and  then  refused  by  bim.  Deft,  also  refused 
to  allow  the  house  agent  to  show  the  bouse,  on  the 
ground  that  the  agreement  was  at  an  end,  by  reason 
of  the  breach  of  the  agreement  by  the  pit.  in  not  paying 
the  100{.  on  the  1st  Feb. 

Considerable  correspondence  then  took  place  be- 
tween the  parties  and  their  solicitors,  tbe  pit.  insisting 
on  obtaining  possession  of  tbe  house,  or  the  return  of 
the  100{.  which  had  been  paid  as  a  deposit  On  the 
15th  Feb.  the  deft,  had  resumed  possession  of  the 
boose,  and  be  refused  to  give  up  possession  to  pit  or 
to  retnm  tbe  deposit. 

In  the  early  part  of  March  tbe  pit  was  enabled  to 
retom,  and  he  did  actually  return,  to  England.  The 
deft,  still  refusing  to  accede  to  pit's  terms,  the  latter 
on  tbe  26th  March  filed  bis  bill  praying  as  befois 
stated. 

On  tbe  26th  March,  jnst  before  tbe  bill  was  placed 
on  the  file,  the  deft  offered  to  return  the  deposit  of 
100{.,  but  still  refmed  to  give  op  possession  of  the 
bouse. 

On  the  6th  June  tbe  deft,  put  in  his  answer. 
Salt,  Q.C.  and  Woodroo/e,  for  the  pit,  asked  for  a 
decree  in  the  terms  of  the  prayer  of  the  bill. 

Sir  n.  Cainu,  Q.C.  and  Broohthank,  for  tbe  deit, 
contended  that  the  pit  not  having  performed  his  part 
of  the  agreement  on  the  let  Feb.,  as  thereby  stipulated, 
was  not  entitled  to  the  relief  prayed.    Time  was  of  the 
essence  of  the  contract.    They  cited 
Parian  v.  Tkorold,  16  Beav.  59  ; 
Banrnt  v.  Temont,  13  Ves.  287  ; 
WtMtg  T.  CoUlt,  Turn.  &  Russ.  78  ; 
Dolortt  v.  RoUuchild,  1  Sim.  &  St  590 ; 


Coigrave  v.  Till,  1  Russ.  376. 
The   pit.    had  been  guilty  of  laches  in   not   pressing 
on  his  suit    He  might  have  applied  to  bare  had  it 
advanced : 

Macbryde  v.  Weeia,  22  Beav.  533. 
Snh,  Q.C.  in  reply. 

July  20. — The  Vice-Crascellos  aud,  that  it  wa* 
clear,  on  tbe  face  of  the  agreement,  that  time  was  not 
of  the  essence  of  the  contract  It  was  an  important 
element,  and  might  have  been  made  of  tbe  essence  of 
tbe  contract  by  the  deft  giving  notice  to  that  eSect  to 
tbe  pit.  Whether  that  was  so  or  not  after  the  letter  of 
the  lOlb  Feb.,  it  was  quite  clear  that  the  deft,  insisted 
on  the  agreement  being  performed,  and  could  not  now 
be  beard  to  say  that  time  was  essential.  The  pit 
being,  therefore,  entitled  to  specific  performance  when 
the  bill  was  filed,  bad  allowed  the  time  fixed  by  the- 
agreement  of  tbe  lease  to  run  out  before  the  canse  had 
come  on  in  its  regular  turn  to  a  hearing,  and  now  asked' 
for  damages ;  but  the  court  could  only  give  damages- 
where  it  could  decree  specific  performance.  Whero 
tbe  latter  was  sought,  It  was  the  duty  of  the  pit  to- 
do  his  best  to  obtain  what  he  professed  to  be  entitled 
to.  Here  the  pit.  appeared  to  have  had  no  desire  to 
obtain  specific  performance  after  tbe  bill  was  filed.. 
He  therefore  did  not  press  on  the  suit,  which 
did  not  come  to  a  hearing  till  after  the  ex- 
piration of  the  period  for  which  a  lease  was  to 
be  granted.  Sir  Thomas  PInmer,  in  a  ease  under 
umilar  circumstances  ( jVesitU  v.  Ma/er,  1  Swan.  223), 
bad  held  that  specific  performance  ought  not  to  bv 
granted.  This  decision  had  been  acted  upon  by  Lord 
Crauworth  in  WalUrt  v.  The  Norlhem  Coal  Cosi- 
pany,  5  De  G.  M.  &  0.  629.  In  WUkmton  r. 
TorkingUm,  2  Y.  &  C.  Ex.  Cas.  726,  the  court  had 
refused  to  decree  specific  performance  of  an  agreement 
for  a  lease  for  a  term  which  had  expired  before  tbs 
hearing ;  but  bad  given  a  decree  for  an  account  as  the 
only  relief  to  which  pit.  was  then  entitled.  The  only 
relief  to  which  the  present  pit.  was  entitled  was  the 
return  of  the  lOOt.  paid  on  entering  into  the  agree- 
ment To  that  tbe  pit  was  entitled,  and  might  have 
had  at  the  time  of  filing  his  bill,  and  therefore  be  could 
not  have  the  costs  of  suit  At  the  same  time  tba 
conduct  of  the  deft,  did  not  entitle  him  to  costs.  The 
court,  if  an  application  had  been  made  to  it  might 
have  been  induced  to  advance  the  cause.  The  case  of 
Uoolc  T.  Livttey,  1  Mer.  381,  folly  warranted  such  an 
application,  and  the  pit  ought  to  have  made  it. 

IdinuU  of  decree: — Ketwn  the  depotU  of  lOOt 
mihin  a  fortnight,  but  iruumufh  at  no  itept 
had  been  taken  by  pit.  to  advance  or  other- 
m'te  expedite  the  hearing  of  the  cause,  the 
court  did  not  think' fit  to  mate  any  order  at  to- 
damages  or  costs. 
Solicitors :  Robinson  and  I^tston ;  Kerne. 


Common  lato  (Coutts. 


COTTRT  OF  atTEEK'S  BEKCH. 

Reported  by  Jons  Tnojirwx  and  'J    W.  SaiTSBimSi  EMf*- 
HarrUters-at-La  w. 

Wednesday,  Nov.  4. 

PiLOBIH  ASD  ANOTREEt  r.   HlItCHFELT. 

Attorneys— Alteration  of  Jam— Signed  bill  •»  '^ 
name  of  the  new  firm — Business  done  by  tie  ola 
Jfrro— 6  #  7  Vicl.  c.  73,  ».  37. 

Where  aUomeys  bring  an  action  tgion  *^"'j^^'*\ 
bW,  which  bill  contoHis  some  itents  which  'l"I^Z. 
not  entitled  to  recover,  the  action  may  be  mamtai»» 
for  the  residue.  jl 

A.  and  B.  viere  partners  at  attorneys,  o"""*  r^ 
transacted  businets  for  C,  a  cKoi*.    Ti^  "^ 
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Mabston  c.  Philups — Mayek  v.  Uxdebhill. 
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look  D.  into  parliurihip,  and  A.  wart  out  of  the 
fm,  vkuk,  Aowtper,  Mitt  retained  kit  name.  The 
ta  firm  alto  trantaeUd  butiiutt  for  C,  and  a 
ngned  bill  hating  been  delivered  in  the  namet  of  A., 
B.  and  J).,  and  an  action  brought  to  recover 
the  vhole  amount  due  in  reipeci  of  the  butineti 
perfomtd  by  both  firmt,  and  the  pltt.  having  at 
the  trial  abandoned  all  the  itemt  due  to  the  otdfim 
of  A,  and  B.  alone : 
Edd,  that  they  were  entitled  to  recover  the  retidue  m 
that  action. 

Tbii  wai  an  action  brought  by  a  firm  of  attomejs 
agtiiut  the  deft,  to  recorer  the  amount  of  their  bill  of 
eoet*.  It  was  tried  before  Hellor,  J.,  at  the  alttings 
after  last  Trinity  Term,  when  a  verdict  was  r«tamed 
for  the  pita.,  with  52/.  daroaget. 

It  appeared  that  the  firm  originally  oonailted  of 
two  gentlemen,  Messrs.  Atkinson  and  Pilgrim,  and 
that  snbseqnently  a  Mr.  Phillips  joined  it,  and  Mr. 
Atkinson  left  it,  but  the  name  of  the  latter  gentleman 
has  continued  in  the  copartnership.  A  portion  of  the 
bill  soed  npon  (lOi.)  was  incurred  when  the  firm  con- 
•iited  of  Messrs.  Atkinson  and  Pilgrim  alone,  and  the 
nst  after  it  was  joined  by  Hr.  Phillips.  The  bill  was 
headed  and  signed  as  "  Atkinson,  Pilgrim  and  Phillips." 
At  the  trial  those  items  which  were  incnrred  in  the 
time  of  Atkinson  and  Pilgrim  alone  were  abandoned, 
and  a  Terdict  was  returned  for  the  irmainder.  The 
daft,  pleaded  (tnier  alia)  that  there  was  bo  signed 

Ouertnd,  Q.  C.  now  mored  for  a  new  trial,  on  the 
(Tonsd  of  misdirection,  and  oontended  that,  as  there 
wen  ill^  items  included  in  the  bill,  namely,  all  those 
tat  business    done  when  the  partnership  oonsiated  of 
Atkinson  and   Pilgrim  alone,   the  entire   bill  was  a 
nUity  as  far  as  the  present  action  waa  concerned : 
fFiAtr  w.  Laces,  1  U""-  &  Or.  54 ; 
Pigot  T.  Cadman,  86  L.  J.  134,  Ex. ; 
Ivimes  r.  Uarkt,  16  M.  &  W.  843. 
[CocKBUBS,    C.  J. — We  quite  eoncnr  in  the  ruling 
te  Walter  r.  Jjuxti.     It  would  really  be  a  monstrous 
thing  if,  because  a  party  by  mistake  inserts  an  item 
which  be  cannot  recorer,  his  whole  bill  is  to  be  abortive. 
It  is  abenrd  to  say  that,  beoanaa  the  deft,  succeeds  in 
(trikiag  off  one  item,  the  pit.  cannot  recorer  any 
«lheis.]    It  might  on  the  other  hand  b«  that  there  ia 
Mly  one  item  recoTsrable  out  of  an  immenae  number. 

CocEBURW,  CJ. — The  statute  baa  been  complied 
with.  There  has  been  a  rigned  bill  of  cbargea ;  and  as 
the  objectionable  items  were  abandoned,  the  pits,  were 
entitled  to  recorer  for  the  remainder. 

Overend  then  mored  upon  facts  disclosed  sinoe  the 
trial,  upon  which 

The  CoOBT  granted  a  Sule  niti. 

Mabstos  v.  Philups. 
IVoeep — Talerloculory  Judgment  but  no  tati^faction — 

Second  action  againtt  another  parig, 
Aiktugk,  m  oil  action  of  trover,  if  the  pit.  obtaiat 

—titfacHon,  he  cannot  qfterwardt  bring  trover  in 

rtqwef  of  the  tame  chattel  againtt  a  partg  to  u>kam 

Ike  defi.   kat  trant/erred  it;  get,   if  he  hat  not 

eilained  lati^action,  he  tnag  do  to. 
A.  ued  B,  ns  trootr  for  a  chattel,  and  ligned  inter- 

taaUOTf  judgment,  but  proceeded  no  further.     B. 

Ihm  told  the  chattel  to  C.,  wherettpon  A.  vaived 

kit   interlocutory  judgment,  and   brought    trover 

againtt  C.  for  the  said  chattel: 
BeU,  he  had  a  right  to  do  to. 

This  was  an  action  of  trover  to  recorer  the  value  of 
*  cab;  tried  before  Byles,  J.,  at  the  last  assises  for  Mon- 
aeathshire,  when  a  verdict  was  returned  for  the  pit., 
with  3SJ.  damages. 

It  appeared  that  the  pit.  had  in  the  first  in- 
(tsace  facooght  as  action  of  trover  in  respect  of  the 


same  cab,  the  subject  of  the  present  action,  against  a 
person  of  the  name  of  Joiner,  in  which  action  inter- 
locatory  judgment  was  on  the  12th  April  1861  signod 
for  want  of  a  plea,  but  no  writ  of  inquiry  issued  to 
aasess  the  damages,  and  nothing  fnither  was  done  nutil 
the  24th  March  1862,  when  Joiner  (the  deft,  in  that 
action)  sold  the  cab  to  the  present  deft.  The  pit.  then, 
on  the  9th  April  in  the  same  year,  waived  the  inter- 
locutory  jndgment  and  subsequently  bronght  the  pre- 
sent action. 

Sm/lhiet  now,  pnreoant  to  leave  reserved,  moved  to 
enter  a  verdict  for  the  deft.,  and  he  oontended  that  the 
interlocutory  judgment  in  the  first  action  having  gives 
the  pit.  a  right  to  damages  for  the  cab,  he  could  have 
no  right  in  respect  of  the  cab  itself,  and  that  the  pro- 
perty in  the  cab  was  then  in  the  then  deft.,  and  wa» 
well  sold  by  him  to  the  present  deft.  [CoCEBUBir, 
C.  J. — If  the  pit.  has  had  satisfaction  in  the  first  ac- 
tion, he  has  no  right  to  anything  more,  but  here  he  has- 
h^  no  satisfaction.]  Theie  was  a  judgment  foi 
damages,  the  amount  of  which  may  have  been  asaessed 
by  a  jury.  [Wiohtmax,  J.— There  were  no  damages 
recovered.]  If  that  were  the  test,  he  may,  after  signing 
his  interlocntoiy  judgment,  have  brought  detinue  for 
the  cab  itself.  [Cockbubs,  C.  J. — The  oonrt  might 
hare  interposed  its  equitable  jurisdiction  to  have 
restrained  him.]  But  the  principle  of  law  is,  that  a. 
man  is  not  to  be  entitled  to  damages  for  a  thing  and  t» 
the  thing  itself. 

BudOand  v.  JtAnton,  15  G.  B.  145  ; 
Adamt  v.  Broughton,  2  Stra.  1078 ;   t.  e.  An- 
drews, 18. 

CooKBUBH,  C.J. — I'  think  there  should  be  no  ml* 
in  this  case.  The  authorities  go  to  thia  length  only, 
that  if  the  pit.  obtains  satbfaction  either  in  fact  or  ia 
law,  he  shall  not  be  allowed  to  recorer  in  any  other 
action  the  damages  which  he  has  already  obtained< 
he  is  not  to  be  permitted  to  obtain  the  chattel  itself 
after  having  received  damages  in  respect  of  it.  The 
effect  of  such  satisfaction  ia  to  vest  the  chattel  in  the 
deft.  But  hem  there  haa  been  no  satisfaction;  all  that 
the  pit.  obtained  was  an  inter'.ocatory  judgment.  H» 
may  certainly  have  gone  on  and  obtained  final  judg- 
ment, in  which  case  he  wonld  have  been  in  a  situa- 
tion to  have  issued  execution  for  his  damages ;  and  if 
this  were  not  so,  very  mischievous  conseqneDcea 
might  ensue,  for  a  dishonest  deft,  might  pass  away 
the  chattel  to  another,  and  so  entirely  defeat  the  pit; 
therefore  we  are  not  inclined  to  carry  the  principle 
farther  than  is  absolutely  necessary,  and  it  is  not 
necessary  here. 

WiOHTOiAS,  J. — I  am  of  the  same  opinion,  and  if 
I  were  required  to  decide  otherwise,  I  certainly  should 
desire  some  direct  authority  for  the  purpose.  No- 
caae  in  point,  however,  has  been  cited  by  the  learned 
counsel  in  support  of  his  views,  but  on  the  contrary, 
there  are  several  cases  where  there  has  been  a  judg- 
ment for  certain  damages,  which  are  distinguishable 
from  this  case,  where  there  was  only  a  judgment  which 
enabled  the  pit.  to  obtain  damages. 

Meliab,  J.— Although  I  h.-ive  not  a  very  strong, 
opinion  npon  the  point,  I  agree  with  my  learned 
brothers,  (a)  Bule  refuted. 

Thttridag,  Ifov.  5. 
Mateb  v.  Undebhili. 
Bankruptcy — Deed  of  arrangement — Liability  to  . 
nretiet. 
Semllt,  that  a  debtor  who  execulet  a  vaUd  deed  cf 
arrangement  under  ted.  192  <(  teq.  of  24  4  ^^ 
Vict.  e.  134  (BanJtruplcy  Act"),  it  not  diicharged 
from  liabiUty  to  kit  lurety  who  it  lubiequently  com- 
pelled to  pay  a  debt  from  which  the  debtor  would  b» 
ditcharged  by  the  deed  at  against  tie  creditor. 


(a)  Blackbnni,  J.  had  gone  to  ohamben.  ° 
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Bbo.  ff.  UoDGsox — Gee  add  others  v.  Pack. 


[QB. 


AotioQ  for  monej  paid  fur  the  om  of  the  deft. 

Plea,  discharge  under  a  deed  of  arrangement  made 
snder  the  Bankruptcy  Act  1861. 

At  the  trial,  in  Loudon,  before  Cockbam,  C.  J.,  the 
lacts  were,  that  the  pit.,  on  the  27tb  Oct.  1862,  ac- 
cepted a  bill  of  excliange  for  the  accommodation  of  the 
deft.  ;  that  the  deft,  diacotmted  it  with  bankers  at 
'Wolverhampton,  who  passed  it  away  to  Gljnn  and  Co., 
of  London.  Whilst  the  bill  was  outstanding  the  def^. 
executed  a  deed  of  ajrangement  with  his  creditors, 
onder  the  Bankrupt  Act  1861  (24  &  25  Vict.e.  134), 
&  192,  which  wan  signed  by  the  requisite  number  of 
Us  creditors.  Some  time  subsequently  the  pit.  was 
called  upon  to  pay  the  bill,  and  having  done  so,  he  now 
aned  the  deft,  to  recover  the  money  lie  was  so  com- 
pelled to  pay.  It  -was  not  disputed  that  the  deed  was 
Talid,  but  the  question  was,  whether  the  pit.  was  a 
cieditor  within,  the  meaning  of  sect.  192,80  as  to  be 
bound  by  it.  The  verdict  was  directed  to  be  entered 
for  the  pit.  for  550/. 

MdlM  now  moved,  pursuant  to  leave  reserved,  to 
«nter  tlie  verdict  for  the  deft.,  and  contended  that  the 
evident  intention  of  the  Bankrupt  Act  was  to  discbarge 
persons  wlio  entered  into  deeds  of  arrangement  in  con- 
formity with  its  provisions  from  all  liability  in  respect 
of  debts  as  well  to  sureties  as  to  other  creditors. 

CuCKBDBH,  C.  J. — Sect.  192  was  intended  to  meet 
the  case  of  outstanding  creditors  who  do  not  sign  the 
-deed,  bat  are  bound  by  it  in  the  event  of  the  requisite 
number  signing;  and  if  so,  the  clause  only  extends  to 
■oeh  creditors  as  could  have  executed  the  deed  ;  but  in 
this  case  not  only  had  the  pit.  uot  paid  the  bill  at  the 
'time  of  the  execution  of  the  deed,  but  he  might  never 
have  been  called  on  to  pay  it.  Your  better  oourie  is  to 
take  the  case  to  the  Ex.  Ch.  at  once. 

WioBTMAN,  J, — I  do  not  see  under  what  words  a 
«arety  can  come  in  ;  for,  nntil  he  has  paid,  be  is  not  « 
■creditor  of  the  person  for  whom  he  is  surety. 

^__  Rulertjiued. 

Reo.  e.  HoDosos. 
Certiorari — Practice — Tima/or  obtaining. 
The  prelimiitarji  ttep  for  applying  for  a  certiorari  at 
ehambert  to  quatk  a  conviction  aas  tatea  on  the 
22nd  Auj.,  the  six  montlu  from  the  date  of  the 
conviction  not  expiring  utttU    the  foOowing  dag. 
SiUmqxiently  the  Itarned  JwJge  at   dumber*  die- 
meted  the  summont,  indoreiag  it,  "  no  order — with- 
out pryudice  to  any  applieatiun  to  the  court  i " 
Eeld,  that  an  application  to  the  court  within  the  Jirtt 
four  daye  of  the  following  term  waa  too  late, 
B.  Matthewe  moved  for  a  certiorari  to  bring  np  a 
conviction  of  the  deft  Hodgson,  dated  23rd  Feb.  1863, 
4mder  the  Salmon  Fisheries  Act  (24  &  23  Vict,  c  109), 
».  20,  with  a  view  to  the  same  being  quashed  on  the 
ground  that  the  justices   before  whom  the  case  was 
determined  were  interested  parties. 

It  is  unnecessary  to  enter  into  the  main  facts,  as  the 
contest  before  the  court  resolved  itself  into  the 
'question  whether  this  application  was  in  time. 

The  13  Geo.  2,  c.  IS,  s.  5,  enacts  that  no  writ  of 
certiorari  shall  be  granted,  &c.  to  remove  any  convic- 
tion, &c.,  had,  or  made  by  or  before  any  Justice  or 
justices  of  the  peace,  unless  such  certiorari  be  moved 
or  applied  for  within  six  calendar  months  next  after 
such  conviction,  &e.,  and  unless  six  days'  notice  thereof 
be  given  in  writing  to  the  justices,  that  they  may  show 
■cause  (if  they  shall  think  fit),  against  the  issuing  or 
granting  of  such  cerlioraru 

On  the  ISth  Aug.  six  days*  notice  was  served,  in 
pursuance  of  the  above  enactment,  on  the  convicting 
Justices;  and  on  the  22nd  the  parties  attended  at  the 
judge's  chambers  to  apply  for  a  certiorari,  and  the 
affidavits  to  be  used  were  left  with  the  judge's  clerk, 
sa  the  judge  was  not  in  attendance  on  that  day,  it 


being  vacation  time,  during  which  period  attendsnoe 
was  given  on  Tuesdays  and  Fridays  only.  On  the 
2.'>tb  the  learned  judge,  on  the  application  being  made, 
refused  to  grant  a  certiorari,  iuiloraing  the  summess, 
"no  order — without  prejudice  to  any  application  to 
the  court." 

It  was  now  contended  that  the  leaving  of  the 
affidavits  with  the  ju<lge's  clerk  at  chambers  on  the 
22nd  was  a  making  of  the  application  on  th«t  day, 
and  if  so,  that  it  was  made  within  the  six  montlu, 
which  did  not  expire  until  the  23rd  Aug.,  and  that  by 
the  indorsement  on  the  summons  "  without  piejndict 
to  any  application  to  the  court,"  the  present  motioB 
was,  as  it  were,  an  adjournment  of  that  application  at 
chambers  on  the  22nd  Ang.  [Wiortmas,  J.— Not 
so :  the  indorsement  "  without  prejudice  to  any  appH- 
cation  to  the  court "  is  a  very  common  one,  and  do« 
not  mean  that.  Wheu  a  ju<lge  at  chambers  refers  aa 
application  to  the  court  he  indorses  the  summons  "  I 
refer  this  to  the  oourt."  Here,  on  the  contiaiy,  the 
judge  indorses  "  no  order."] 

By  the  Court. — ^This  is  an  independent  appUcsUoo 
to  this  court,  and  it  is  too  late.  It  is  cUarly  made 
after  the  six  months.  The  deft,  is  now  in  the  same 
situation  as  if  he  had  made  no  application  at  chamben, 
for  the  judge  made  no  order,  and  dismissed  tbe 
summons.  RvU  refund. 

Tuesday,  Nov.  10. 

Gee  akd  oTUEns  v.  Pack. 

Guarantee  for  balanee— Compotilion-dud — Serttyt 

liability. 
A  eurely  gave  a  promissory  note  for  SOOL, "  to  stem* 

an  advance  note  or  hereafter  on  a  banking  aecomt 

mlh  P.  and  L.''     Subsequently  P.  and  L.  extetlei 

a  deed  for  the  benefit  of  creditor*,  and  the  ioiUwv 

received  1 6s.  in  tlie  pound  on  ike  entire  amoaiU  <f 

their  claim  : 
n^d,  that  the  eurely  was  entitled  to  Ike  bem^  ef  <k 

deduction  of  \6t. in  tkepoundon  the  amount  thisurf 

from  him  by  the  baniert. 

Demurrers  to  pless. 

From  the  pleadings  the  facts  appeared  to  be,  tkit 
the  pits,  were  bankers  at  Boston,  Lincolnsbin,  and 
that  Messrs.  Pack  and  Linton  had  opened  a  hankuigas. 
count  vrith  them,  and  had  requested  the  pits,  to  advuies 
them  money  on  the  said  hanking  account,  and  to  allow 
them  to  overdraw  their  said  account,  which  the  pUs.n- 
fused  to  do  without  security,  and  thereupon  Mem. 
Pack  and  Linton  and  the  deft,  delivered  to  tbe  phi. 
as  such  seenrity  the  following  promissory  note: — 

"  300i  "  Boston,  July  S,  18M. 

"  On  demand  we  jointly  and  severslly  promilB  l» 
pay  Messrs.  Thomas  Gee  and  Co.,  or  order,  300/.  with 
interest  on  same,  to  secure  au  advance  now  or  hettaltar 
on  a  banking  account  with  Messrs.  Pack  and  LintoB, 
value  received. 

"  For  self  and  Parker, 

"  Georoe  Bobert  Pack.* 
"  KicHARO  Saxdel  Pack. 

After  this  Pack  and  Linton  were  allowed  to  over- 
draw their  account,  until  they  were  nnable  to  mest 
their  engagements,  when  they  executed  a  desdef 
assignment  for  tbe  benefit  of  their  creditors,  indtosg 
the  pits.,  whereby  their  estate  and  credits  were  v«tsd 
in  trustees  upon  trust  (smong  other  things)  to 
realise  and  out  of  the  proceeds  to  pay  and  satisfy  the 
creditors  rateably  and  proportionably  on  tbe  amoast 
of  their  debts.  The  pits,  accordingly  reoeivod_  fro" 
the  trustees  16s.  in  the  pound,  npon  tbo  cntiie  of 
the  claim  agunst  Pack  and  Linton.  The  snwint 
of  the  banking  aceoont  balance,  after  crediting  A* 
16>.  in  the  pound,  exceeded  80/.,  which  the  deft 
by  his  plea  admitted  .himself  liable  to  pay,  and  lh« 
quesUon  at  issue  was,  whether  tbe  defk  wa*  liaUs  m 
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tlw  whole  Ixlwiee  of  the  banking  account,  after  de- 
(iiicting  the  snm  receired  nnder  the  trost-deed,  or 
whether  he  was  entitled  to  dednct  1 6f .  ia  the  pound 
ipoa  the  300^  for  which  he  wa>  secorit;. 

The  pita.'  point : — That  the  aecority  waa  giren  to 
aeenre  (ao  far  as  it  would  extend)  the  whole  anm  in 
adranoe  on  the  banldng  account,  and  not  any  apedfio 
portion  of  it,  and  waa  not  uBected  b;  pajmenta  or 
(hvidenda  receired  on  account,  nnleas  the  amount  due 
waa  leduced  to  below  3(tOL,  and  then  only  to  the  extent 
to  which  it  was  reduced. 

Aw,  for  the  pits.,  in  support  of  the  demorren. — 
The  real  question  is,  for  what  was  the  secoritj  ^ren  ? 
Wu  it  a  aecnrity  for  whatever  ultimately  might  be  due 
to  the  pita.  OD  the  accounts,  or  was  it  a  simple  security 
for  SOOiL  only?  This  was  not  gitren  to  secure  any 
particular  part  of  the  banking  account,  but  it  was 
mtendcd  to  eorer  the  whole ;  and  if  so,  it  is  sub- 
mitted that  the  defk.  is  not  entitled  to  deduct  16*.  in 
the  pound  from  the  sum  which  the  pits.  dum.  In 
Baiif  T.  Todd,  8  A.  &  E.  846 ; 
Palts  V.  FMd,  12  Vea.  435 ;  and 
£x  parte  Brook,  3  Bon,  334, 
1i»  principle  of  the  dedaions  was,  that  the  debt 
doe  to  the  creditor  was  to  he  considered,  as  against  the 
Miety,  the  amount  only  specified  in  the  instrament ;  and 
win  SanfveU  r.  Lydalt,  7  Bing.  489,  where  the  deft, 
guiaateed  the  payment  of  any  debt  which  L.  H. 
night  contract  with  the  pit  from  time  to  time  aa  a 
nnsiag  balaoee  of  account  to  any  amount  not  ex- 
eieding  400A  L.  H.  became  indebted  to  pita.  In 
tin.,  upon  which  he  paid  them  8i.  Td.  in  the  pound, 
nder  a  compoaition-deed,  leaving  the  snm  of  SSU. 
■npaid,  for  which  the  pita,  aned  the  deft.,  and  it  was 
Ud  that  tbey  were  entitled  to  deduct  from  it 
17U  13«.  4d.,  the  amount  of  the  dividend  of  6s.  7d. 
IB  the  pound  on  the  4002. 

ImA  {L.  Kelly  with  him),  contra,  was  not  called 
l^on. 

CoccBCRS,  C.  J. — There  is  no  real  distinction  be- 
tween this  use  and  BardutU  v.  Lgdall.  The  guarantee 
ia  this  case  is  to  secure  an  advance,  now  or  hereafter, 
00  a  banking  account  to  the  extent  of  300{.  That 
■Mans  that  the  surety  gnarantees  the  balance  of  the 
aeconat  to  the  extent  of  300^  whenever  the  bankers 
ehooaeto  demand  payment.  If  that  is  the' construc- 
tion, this  case  ia  on  all-fours  with  Bardvottt  v.  Lydall, 
snd  the  same  principle  applies,  and  the  deft,  here  is 
entitled  to  have  the  benefit  of  the  16t.  in  the  pound 
on  the  amoont  of  the  3002.  The  judgment  will,  theie- 
fne,  be  for  tbe  daft. 

WiGBmAjf,  J. — I  agree  with  my  Lord  in  the  oon- 
ibuction  he  baa  put  upon  this  instrument,  and  if  that 
be  right,  Bardmti  t.  Lydall  is  not  distinguishable. 

BuAcxBiiBX,  J. — I  am  of  the  same  opinion.  I 
have  no  doubt  that  bankers  may  bargain  with  a 
nrety  in  such  a  way  as  to  be  entitled  to  tbe  benefit 
contended  for  by  Mr.  Bew,  and  if  there  had  been  snch 
an  arrao^ment  here,  and  tbe  promissory  note  given  in 
pnrsoance  of  it,  the  pits,  might  have  recovered  tbe 
whole  of  their  elami.  But  as  the  case  stands  no  jub- 
stutial  distinction  has  been  shown  between  this  case 
and  Bardaell  v.  Lydall,  and  consequently  that  case 
governs  this. 

UsLLOR,  J. — ^The  only  apparent  distinction  in  this 
esse  is,  that  tbe  instrument  is  in  the  form  of  a  pro- 
Biaaory  note ;  but  that  is  very  like  the  case  of  a  bond 
*ith  a  defeaaance,  in  which  it  has  been  held  that  the 
(urety  is  entitled  to  the  benefit  of  the  composition. 
Judgment /or  </i«  deft, 
[See  ThomtoH  v.  M'Keaan,  32  L.  J.  69,  Ch.] 
Attorney  for  the  pits.,  Keartey, 
Attorney  for  the  deft.,  Vare  and  Westall. 


OOXTRT  OF  COMStON  BENCH. 

Beported  br  W.  Math  and  Lumlet  Smith,  Eaqrs., 
Barrljitcrs-at-JLiaw. 

Thwaday,  Not.  5. 

Tbb  Lohdok  a»d  North- Westebk  Bailway 

V.  Webb. 

C.  L.  P.  A.  1654—lnj'mclum. 

The  court  will  not  grant  a  writ  of  in/imetion  vnder- 

$eet.  iioftheC.  L.  P.  A.  1854,  when  by  to  doiny 

the  deft  would  be  called  upon  to  do  an  illegal  act. 

In  this  case,  which  was  an  action  on  covenant,  the 
pita,  demised  certain  land  joining  this  railway  to  deft., 
be  covenanting  not  to  build  within  six  feet  of  a  certain 
viaduct  of  the  pit.  The  defl.  aubsequently  underlet  th» 
land  for  the  term  of  twenty  years,  without  inserting 
in  the  leaaa  tbe  claim  relating  to  his  not  building  on 
the  land  within  the  disUnce  from  the  ruhroad  abov»- 
certified.  The  tenanta,  upon  coming  into  poaaeaaion, 
commenced  building  within  the  limited  distance,  where- 
upon the  pits,  brought  an  action  against  tbe  deft,  for 
breach  of  covenant,  whosufferedjudgmenttogoby  defaolt. 

Wood  how  made  an  ez  parte  application  to  ths- 
eonrt  under  sect.  82  of  the  C.  L.  P.  A.  1854,  for  a^ 
writ  of  iqjunction  to  restrain  the  deft,  from  continuing 
the  building. 

By  tbe  Court.— It  being  in  the  diaoretion  of  th» 
ooort  to  grant  or  refuse  an  application  of  thia  kind,  it 
will  not  do  so  when  by  granting  it  the  deft,  would  b* 
called  npoD  to  do  an  illegal  act,  which  would  be  th» 
case  hen.  Application  refilled.- 

Friday,  Kop.  6. 

Eldbioob  r.  Staobt. 

Landhri  and  tenant— -Dietref— Getting  over  ftne» 

to  eater — Abandonment  o/dietreu. 
A  broker  itj'tutijied  m  climbing  over  a/enee'eurrormd^ 
ing  a  house,  and  entering  by  an  open  door,/or  ih« 
jnirpeee  of  ditlraining. 
Whether  or  not  a  dittren  hat  been  abandoned  afttr- 
entry,  it  a  queitionfor  the  jury. 
This  was  an   action  for  a  trespass  and  wrongful 
dutress,    tried  before  Bramwell,  B.,  at  the  snmmer 
assizes  at   Croydon.     It  was  proved  that  the  broker 
entrusted  with  the  warrant  to   distrain,   finding  th» 
outer  door  abut,  went  through  an  adjoining    house, 
climbed  over  a  wooden  paling  separating  the  gardens 
of  the  houses,  and  finding  the  back  door  of  the  pit's 
house  open,  entered  and  distrained.      He  was  forcibly 
ejected  on  the  same  day.    Twenty-one  days  afterwards 
he  returned  and  broke  open  the  front  door  and  re- 
entered; whereupon  this  action  was  brought.     Bram- 
well, B.  directed  the  juiy  that  the  broker  was  justified 
in  getting  over  the  fence  and  in  entering  by  the  open 
door,  and  that,  having  been  ejected,  he  was  justified 
in  breaking  open  the  door  in  order  to  re-enter,  unless 
the  distress  had  in  the  meanwhile  been  abandoned, 
which  last  was  a  question  for  them  to  determine.     The- 
juiy  found  a  verdict  for  the  deft. 

Laxlon  moved  for  a  new  trial  on  the  ground  of  mis- 
direclicn,  and  of  the  verdict  being  against  the  weight 
of  evidence.  The  broker  was  not  justified  in  getting 
over  the  fence,  and  even  if  he  was,  the  lapse  of  tims 
between  his  being  ejected  from  the  house  and  his 
return  was  conclusive  evidence  that  the  distress  had 
been  abandoned. 

Brown  v.  GUnn,  16  Q.  B.  254  ;  20  L.  J.,  N.  S.,. 

205,  Q.  B. ; 
ItyanY.8hileoci,7Ex.4(a;  21  L.J.,N.S.,55,Ex. 
Co.  Litt.  161  a,  "  Enclosure." 
The  Court  were  of  opinion  that  the  entry  waa  legal 
in  the  first  instance,  and  that  it  was  a  question  for  the- 
Jurv  whether  or  not  the  distress  had  been  abandoned. 

£,de  refuted. 
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COXTST    OF    EZCHEQTTEB. 

Kcported  by  F.  Bailkt  and  H.  Uuau,  Ewire.,  UanUten- 
at-Law. 

June  3  and  4. 

ROQESS   V.   HaDLEY   AMD   AMOTHER. 

Action  upon  writtm  coiUracl — Fraud— Admit$ibilUy 
of  parol  evidence  t>  eeptain  contract — Principal 
and  agent—  Equitable  plea. 
Pit.  iy  hit  declaration  alleged  that  bg  a  written 
agreement  deflt.  bought  certain  bark  of  him  at  61. 
per  ton,  and  althougk  pit.  had  performed  hit  part  of 
the  agreement,  and  deflt.  lutd  had  the  benefit  of  it, 
aadpotteuian  of  the  bark,  and  had  paid  to  the  pit. 
the  depoiit  and  other  turn;  ^c,  yet  theg  had  not 
pedd  the  reeidue  of  the  purchate-niones ;  with  the 
common  counts. 
Deft:  pleaded  a  denial  of  the  agreement,  fraud, 
never  indebted,  payment,  and  alto  at  an  eguitable 
plea,  that  pit.  oat  employed  to  tell,  and  did  tell,  the 
bark  at  agent  of  Sir  J.  C,,  and  on  hit  behalf,  at  the 
then  latl  year't  pricet,  plut  the  expemet  of  carting 
and  ricking  the  bark  in  the  then  preient  year ;  and 
he  then  repretented  to  deflt.  that  tuch  expeniei  could 
not  then  be  correctly  atcertained,  but  that  the  same 
added  to  the  price  aeeraged  between  51.  and  61.  per 
ton ;  and  upon  tuch  representation!  of  pit.,  and  at 
hit  request,  and  on  hit  agreeing  that  deftt.  tkould  be 
liable  to  pay  only  tuch  pricet  and  expenses  when 
■ateertained,  deftt.  were  induced  to  and  did  make  the 
agreement,  ana  were  then  requeued  by  pit.  to  p<u/  the 
taid  pricet  and  expemet  to  Sir  J.  (7.  That  after 
making  the  taid  agreement  deflt.  discovered  that  the 
expenses  added  to  the  said  prices  averaged  only 
hL  2s.  per  ton;  and  that,  before  action,  they  paid  to 
Sir  J.  C.,  who  then  had  notice  of  the  premises,  the 
whole  amount  doe  for  the  bark  at  the  said  prices, 
■together  with  the  said  expenses  so  ascertained 
as  aforesaid,  and  Sir  J.  C.  accepted  the  tame  in  full 
ditcharge  and  latiifaction  of  the  tame,  and  of  all 
liability  of  defts.  in  retpect  of  the  taid  bark  and 
expentet;  of  ail  which  pit.  had  notice  before  action  : 
Btld,  that  the  real  contract  between  pit.  and  deftt.  was 
not  in  writing,  emd  that  the  u>rUlen  meniarandum 
wat  not  tigned  for  the  purpose  of  evidencing  any 
contract,  md  to  defis.  were  entitled  to  judgment  on 
non  assumpsit ;  that  if  there  were  a  contract  in 
writing  intended  to  bind  the  parlies,  it  wat  avoided 
iy  fraud,  which  dejit.  had  not  estopped  them- 
selvet  from  pleading ;  that  under  the  pka  of  pay- 
ment, payment  to  Sir  J,  C.  wat  a  defence ;  md  that 
ihefacit  elated  in  the  equitable  plea  ditcloied  a  good 
antwer  to  pit.' t  claim;  and  that  parol  evidence  wat 
admittible  in  lupport  of  such  plea : 
And,  per  Pollock,  C.  B ;  It  is  not  necessary,  under 
tuch  a  plea,  to  prove  that  the  facte  are  at  ttaied  in 
the  plea ;  it  it  enough  to  say  that  they  were  so  repre- 
sented by  pH. 

Action  to  recover  the  residne  of  the  parchaM- 
mooey  of  »  quantity  of  bark  alleged  to  bare  been 
pntcbased  by  defts.  of  pit.  under  a  written  contract 
To  a  declaration  on  the  contract,  and  on  the  common 
coonts,  defts.  pleaded:  I.  That  it  was  not  agreed  as 
alleged.  2,  Fraud  and  covin.  3.  Never  indebted. 
4.  Payment.  5.  Set-off  6.  An  eqaitable  pleastating 
the  real  facts  of  the  transaction. 

At  the  trial  before  Hill,  J.,  at  the  Gloucester 
summer  assizes  1 66 1,  a  verdict  was  taken  for  pit  for 
the  damages  in  the  declaration,  subject  to  the  opinion 
of  the  court  on  the  foUowing 

SPECIAL  CASE. 

Early  in  1857  Sir  James  Campbell  was  depnty- 
■urveyor  of  the  Forest  of  Dean,  and  as  such  bad 
about  930  tons  of  bark  in  the  forest  not  harrested  or 
•tacked  for  sal*  on  the  part  of  the  Crown.    la  May 


1857  pit.,  a  bark  and  limber  dealer  and  oommiaiM 
agent  at  Lydney,  was  authorised  by  Campbell  to  dis- 
pose of  the  bark  as  agent  for  the  Crown,  setting  it  at 
the  then  last  year's  prices  of  bark,  adding  the 
expenses  of  harvesting  and  stacking,  and  leceiring 
from  the  Crown  5  per  cent  on  tlie  price  as  com- 
mission. Afterwards,  and  before  2l9t  July  1857,  by 
verbal  arrangement  between  Campbell  and  pit.,  pit. 
became  the  purchaser  of  the  bark  on  bis  own  account 
at  the  last  year's  prices  ;  the  harvesting  and  stackiog 
to  be  At  pit's  expense,  and  pit  to  be  allawed  a  dis- 
count on  the  price  if  paid  in  ready  money,  and  the 
price  to  be  wholly  paid  before  removal  of  the  bark  by 
pit.  Pit  expected  also,  though  not  proved  to  be  part 
of  the  contract,  to  be  allowed  nnder  the  name  of  dis- 
count, and  in  addition  to  discount  for  ready  money,  s 
sum  equal  to  the  commisaion  be  would  have  been 
entitled  to  it  he  had  sold  as  agent  Pit  took 
possession  of  the  bark,  and  it  was  harvested  and 
stacked  before  21st  July  1857. 

On  the  21st  July  1857,  pit,  after  previous  com- 
munications with  defts.  thereon,  represented  to  them 
that  he  was  employed  by  Campbell  to  sell  the  bark  OD 
behalf  of  the  Crown  at  the  last  year's  prices,  adding 
expenses  of  carting  and  ricking,  and  that  be  did  not 
then  know  the  amount  of  such  expenses,  but  that  they 
would  not  together  with  the  said  prices,  excnd 
hi.  is.  per  ton,  and  that  Campbell  would  send  deftt. 
a  correct  invoice  of  the  bark,  with  the  amouat  of  such 
prices  and  expenses.  Pit.  offered  the  bark  to  defts. 
on  those  terms,  and  requested  them  to  sign  a  bought 
note  stating  the  nominal  price  at  6/.  per  tun,  with  a 
discount  of  not  less  than  2  per  cent,  and  stated  te 
them  that  they  should  not  be  called  upon  to  pay  moc* 
than  the  actual  amount  of  such  prices  and  expeniei, 
and  they  would  not  be  incurring  any  risk  by  signing 
such  note,  as  tUey  were  deallug  with  the  Crown,  and 
not  with  a  private  individual.  Defts.  thereupon,  and 
on  the  faith  of  such  representations  and  sutements, 
and  in  pursuance  of  the  said  request,  agreed  to  buy  the 
bark  from  pit,  as  agent  of  the  Crown,  on  the  said 
terms,  and  signed  the  following  note : — 

"Gloucester,  July  21,  1857.  Bought  of  Mr. 
Rogers,  the  entire  of  the  bark  (harvested  in  gwl 
merchantable  condition)  now  ricked  in  Dean  Foreit, 
as  and  where  it  now  stands,  at  61.  per  ton,  foreil 
weight  of  20  cwt.  per  ton  ;  20  per  cent  deposit  to  be 
paid  in  cash  on  July  25,  1857,  the  remaining  cash 
(purchase-money)  to  be  paid  within  fourteen  days  from 
that  date.  We'  to  be  allowed  a  discount  of  not  kM 
than  2  per  cent  ou  the  purchase-money. — J.  and  L 
Hadlbt." 

At  the  same  Ume  a  corresponding  sale  note  (itiitaM 
mutandis)  was  signed  by  pit,  who  at  the  same  inter- 
view requested  defts.  to  pay  the  deposit  into  the 
Newnham  Bank,  to  the  credit  of  Campbell. 

A  few  days  afterwards  pU.  seut  to  deft*,  the  follow- 
ing iuvoice ; — 

•'  Lydney,  1857. 
"  Messrs.  J.  and  I.  Hadley  to  Wm.  Rogers,  Dr. 
July  21.    To  930   tons  13   cwt    forest      £      s.   i 
bark,  crown  weight,  at  120s.  5583  18    0 
Payment  £      s.    d. 

July  25.  Deposit    1116  15     6 

Aug.    3.  Balance  in  cash." 

And  by  letter,  inclosing  the  invoioe,  pit.  informed  dafta 
he  was  about  to  go  to  Denmark,  and  again  requested 
them  to  pay  the  deposit  to  the  account  of  Campbell, 
at  the  latter's  bankers  at  Newnham.  Defts.  aooord- 
ingly,  on  the  25lh  July,  sent  to  the  said  bank  their 
cheque,  payable  to  Campbell  or  order,  for  1 OS-U.  1  Is.  1  ■''• 
being  the  deposit,  less  3  per  cent,  and  informed  pit 
thereof  by  letter  dated  the  same  day. 

On  3rd  Aug.  1857  deft  J.  L.  Hadley,  met  Camp- 
bell by  appointment. 

Between  21st  July  and  8rd  Ang.  commnoicatioaa 
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bad  passed  between  pit.  and  defts.,  in  which  pit. 
kad  treatad  the  sale  of  tlie  bark  as  a  sale  made  hj 
bim  as  principal,  and  at  the  actoal  price  of  6/.  a  ton ; 
and  at  the  uieetinf;  on  3rd  Ang.  between  deft.  J.  L. 
Hadlef  and  Campbell,  deft,  told  Campbell  that  the 
sale  was  made  bf  pit.  as  agent  for  the  Crown,  and 
that  tlM  price  inaertsd  in  the  bonght  and  sold  notes 
was  a  nominal  price  oalj,  and  that  bjr  the  real  arrange- 
nent  the  defts.  were  to  pa;  onlj  the  last  year's  prices, 
and  the  expenses  of  carting  and  ricldng.  At  the  said 
meeting,  and  before  the  payment  hereinafter  men- 
tioned, Campbell  informed  deft,  that  the  price  of  the 
huk  at  last  year's  prices  was  4270/.  1^.  10<i.,  and 
that  tbe  expenses  of  carting  and  ricking  were 
490L  I4«.  id.  and  handed  to  him  a  memorandum 
ihowiaj;  tba  said  amounts. 

Afterwards  at  the  said  meeting,  or  subseqaently  on 
the  same  daj,  deft.  J.  L.  Hadley  paid  to  Campbell,  by 
eheqoe  of  defts.,  3666/.  16s.  2d.,  making  with  the  snm 
prenonsly  paid,  47612.  7s.  Sd,  and  therenpoa  the 
following  receipt  was  written  and  signed  by  Campbell 
at  the  bottom  of  the  said  memorandum  : 
£  t.  d, 
4270  12  10 

Expenses   490  14     5 


4761  17     3 
27th  July  1857     1094  11     1  by  Newnham  bank 


Ang.  3  3666  16    2  ditto,  being  balance 

Ik  to  me  for  bark  fall  of  1857.    3 as.  Cami-bell. 

The  said  490<.  14«.  5dL  was,  in  fact,  tbe  whole 
tmoont  of  expenses  of  carting  and  ricking  paid  by 
Campbell,  and  at  the  time  of  the  said  payment  by 
the  said  J.  L.  Hadley,  defts.  had  not  been  informed  of 
the  further  expenses,  to  the  amounts  of  22^  IDs, 
I0>.  and  \2s.  Id,  hereinafter  mentioned,  and  deft. 
/.  L.  Hadley,  at  tbe  said  time,  belioTed,  in  consequence 
af  information  reoeived  by  him  as  aforesaid  from 
Campbell,  that  the  said  sum  included  all  expenses,  and 
that  defts.  would  have  nothing  more  to  pay  for  the 
hark  or  expenses. 

There  were,  in  fact,  some  other  expenses  of  carting 
sod  ricking  not  included  in  the  said  490L  14(.  bd., 
ra.  221.  10s.,  10*.  and  12*.  ^d.,  which  ph.  was  liable 
to  bear  under  tbe  said  arrangement  between  himself 
and  Campbell.  The  221.  lOs.  was  for  hire  of.  tar- 
pnlings,  and  was  paid  by  pit.  after  the  said  3rd  Aug, 
nor  did  he  or  Campbell,  on  said  3rd  Aug.,  know  the 
amount  payable  for  the  same.  The  other  two  sums, 
for  banl'mg  and  carriage  of  tbe  tarpanlings,  were  paid 
by  pit.  before  3rd  Aug.  It  did  not  appear  they  had 
erer  come  to  Campbell's  knowledge,  and  no  part  of  the 
•aid  three  sums  had  been  repaid  to  pit. 

Defts.,  after  3rd  Aug.  1857,  took  possession  of  the 
bark  and  remoTed  it,  and  pit.  still  contending  that  he 
told  as  principal,  and  that  the  price  in  the  bought  and 
nid  notes  was  tbe  price  actually  agreed  and  intended 
to  be  paid,  commenced  this  action  for  8222.  10*.  9d., 
n  the  difference  between  476R  7s.  &d.  paid  by  defts., 
■nd  the  price  of  the  bark  in  the  bought  and  sold 
notes.  After  action  brought  interrogatories  were 
administered  by  defts.,  in  answer  to  one  of  which  pit 
•tited  be  did  not  claim  anything  for  expenses  of  cart- 
ng  and  ricking,  but  that  be  claimed  8222.  10s.  9(j.  as 
the  difference  as  aforesaid.  Pit.  did  not,  in  the  answer  to 
Mid  interrogatories,  allege  that  he  had  not  been 
feid  expenses  not  included  in  tbe  said  490/.  14s.  M. 
The  statement  of  the  case  was  to  be  without  pre- 
judice to  plt.'s  right  to  contend  that  oral  evidence 
wss  not  admissible  to  vary  the  terms  or  effect  of  the 
Jwiight  and  sold  notes  of  2l8t  July  1857 ;  and  if  the 
*iiirt  should  be  of  that  opinion,  the  statement  herein 
•f  what  passed  when  tbe  notes  were  signed  was,  so  far 
>t  It  tboold  be  held  to  be  inadmissible,  to  be  considered 
tsitnck  out.    It  was  also  to  be  without  prejudice  to 


defca.'  right  to  contend  that  the  weight  of  the  baric 
delivered  was  less  than  930  tons  13  cwt.,  the  quantity 
on  which  the  plf.'s  claim  was  calculated,  and  if  in  the 
opinion  of  the  court  it  should  be  material  for  any  par- 
pose  to  ascertain  the  actiul  weight,  the  same  should 
be  ascertained,  in  default  of  agreement  between  the 
parties,  by  further  inquiry  before  the  arbitrator."  Tbe 
question  for  the  opinion  of  the  court  was,  whether 
pit.  was  entitled  to  recover. 

/"i^tt, Seijt. (with  him  J.J.  PomUT)  for  pit. — There 
was  a  good  contract  in  writing,  and  no  fraud  found  suffi- 
cient to  avoid  the  contract  at  law.  For  that  purpose  it 
should  be  a  frand  on  which  tbe  contract  is  based.  But  if 
there  were,  defts.  have  estopped  themselves  by  acting 
on  and  ratifying  the  contract  after  the  real  facts  were 
known  to  them,  and  so  wuved  the  fraud.  At  all 
events,  pit.  is  entitled  to  recover  tbe  22/.  lOs.  and 
the  two  other  small  sums  for  expenses.     He  cited 

Gravu  v.  Athvin,  3  Csmpb.  426 ; 

Wake  V.  Barrop,  4  L.  T.  Rep.  N.  S.  555 ;  6  H. 
&  N.  768  ;  30  L.  J.  273,  Ex. ;  in  error,  7  L. 
T.  Bep.  N.  96  ;  1  H.  &  C.  202; 

Raynery.  Grote,  15  U.  &  W.  359;  16  L.  L., 
N.  S.,  79,  Ex. ; 

Bichrtm  v.  Barrell,  5  M.  Sc.  S.  383 ; 

MaUaUeu  r.  Sodgnm,  16  Q.  B.  Rep.  689 ;  20 
L.  J.  339,  Q.  B.  J 

Campbell  r.  Ftembig,  1  A.  &  E.  40;  3  L.  J., 
N.  S.,  136,  K.  B. 
Maenamara  (with  him  Buddleeton,  Q.  C.)  contra. 
— ^It  was  tbe  verbal  and  real  contract,  and  not  the 
written  and  nominal  one,  on  which  defts.  acted.  Defts.' 
position  wss  altered  by  the  representations  of  pit.,  and 
therefore  pit  is  thereby  estopped.  Having  dealt  with 
defts.  as  agent  of  Campbell,  the  latter  would  have  a 
right  to  sue,  and  pit  is  not  at  liberty,  after  settlement  by 
defts.  with  Campbell,  to  sue  for  an  alleged  unperformed 
part  of  tbe  contract  Equitable,  if  not  legal,  fraud  vra» 
shown,  and  the  sixth  plea  was  a  good  equitable  defence. 
The  plea  of  payment  was  good  to  the  money  counts 
of  the  declaration.     He  cited 

Coppin  V.  Walter,  7  Taunt. 256; 

Leieis  r.  NichoUm,  21  L.  J.  311,  Q.  B.  ;  18 
Q.  B.  603 ; 

Piehard  v.  Sean,  6  A.  &  E.  475 ;  and  case*  ia 
note  to  DacKeu  of  King$ton'$  cat,  2  Sm.  L.  C. 
424-460  ; 

Hadley  v.  Rogers  (on  demnrrer),  7  Jnr.  N.  S.  739. 
Pigott,  Serjt  replied. 

Poi.t.ocK,  C.  B. — We  are  all  of  opinion  that  the 
defts.  are  entitled  to  our  judgment ;  in  other  words, 
we  are  of  opinion  that  the  pit.  is  not  entitled  to  recover. 
Our  judgment  proceeds  very  much  upon  the  principles 
which  have  been  so  desrly  presented  in  the  argument 
of  Mr.  Maenamara.  The  same  result  may  be  pre- 
sented, I  think,  to  tbe  mind  of  a  lawyer  in  perhaps  more 
than  one  way ;  but  it  has  presented  itself  to  my  mind 
very  much,  if  not  almost  entirely,  in  the  way  in  which 
Mr.  Maenamara  has  argued  it  I  considei  that,  by  tbe 
law  of  England,  fraud  cnts  down  everything.  I  believe 
that  is  the  common  mode  of  expresmng  it.  The  legal 
result  of  that  is  known  to  every  lawyer  in  Westmin- 
ster-hall. The  Uw  sets  itself  against  fraud  to  the 
extent  of  breaking  down  almost  every  rule,  sacrificing 
every  maxim,  getting  rid  of  every  ground  of  opposition 
which  may  be  presented  of  a  technical  character,  in 
order  to  prevent  fraud  from  succeeding,  and  allowing 
no  technical  rule  or  difficulty  of  any  kind  to  interfere 
to  prevent  the  success  of  right  and  justice  and  troth. 
So  much  does  the  law  of  England  abhor  frand,  that 
the  maxim,  than  which  none  is  more  universal  or  more 
stringent,  that  you  cannot  aver  against  the  record,  ia 
forgotten  when  fraud  ii  shown.  The  moment  it  is 
ascertained  that  a  matter  u  fonnded  on  fraud,  there  ia 
an  end  of  it :  be  it  a  record,  be  it  a  bond,  be  it  an 
instrument  in  writing,  be  it  what  it  may,  it  fails  as 
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loan  lU)  fraud  U  shown.  That,  I  think,  u  the  true  prin- 
ciple which,  on  examining  a  question  of  this  nature, 
we  aa;;ht  always  to  keep  in  view,  and  not  permit  our- 
selves to  be  fettered  by  the  dictum  of  any  judge,  or 
even  by  the  decision  of  any  court  which  may  have 
apparently  sanctioned  maxims  that  would  stand  in  the 
way  of  that  principle.     Frand  may  b«  presented  either 
in   a  Tery  simple  case,  or  in   one  of  mach  compli- 
cation.    The   mie   that  applies  to  a  case  simply  of 
fraod,  where  there  has  been  a  contract  imposed  upon  a 
man  by  fraud,  and  which  he  may  adopt  or  not  as  he 
pleases,  is  a  very  simple  role,  viz.,  that  if  be  adopt  it 
be  cannot  afterwards  repudiate  it.     It  is  at  his  option 
to  say,  "  I  will  not  give  my  sanction  to  the  contract; 
I  repudiate  if,"  bnt  he  cannot,  in  the  common  phrase, 
play  fast  and  loose;  he  cannot  at  one  time  say,  "  I  will 
adopt  it,"  and  then,  when  he  has  done  so,  say,  "  I  will 
bark  back  and  repudiate  it."    Bat  that  doctrine,  which 
is  no  doubt  sanctioned  by  authority,  both  positively  by 
the  dicta  of  judges  and  by  the  decisions  of  the  oonrts,  does 
not  apply,  in  my  judgment,  to  a  case  like  the  present. 
My  brother  Wilde,  in   the  course  of  the  arpiment,  has 
very  pniperiy  obserred  that  this  ia  not  a  case  where  it 
is  proposed  to  alter,  by  parol,  a  real  contract  entered 
into  between  the  parties ;  it  is  not  a  oaa*  where  they 
have  agreed  to  something,  and  then  they  propose  to 
prove  by  parol  that  they  agreed  to  something  mora  or 
something  less ;    bat  it  ia   this,  there  was  but  one 
contract  between  them,  and  that  is  what  I  consider 
tba  arbitrator  to  have  foand;    bat  the  defts.  were 
nqnested  to  pat  their  names  to  a  paper,  not  aa  erideoo* 
of  the  real  contract  between  the  parties,  bnt,  no  donbt. 
to  senre  some  ulterior  porposa;  to  comply,  I  should 
think,  with  some  ofScial  regulation,  it  baing  at  the  time, 
for  some  reasons,  difficalt  or  impoaaible  to  make  up  the 
account  so  ai  to  arrive  at  the  real  snm.     This  was 
found  to  be  done  with  the  express  object,  not  of  record- 
ing a  contract,  but  of  obtaining  a  document,  and  one 
must  presume  that  it  was  in  order  to  comply  with 
some  official  regulation  which  required  a  docnment  of 
that  description    to   be  filled  up,  to  pass  through  the 
Government  office.     Then,  the  result  ef  that  is  that 
there  was  a  real  contract  which  was  not  in   writing, 
and  theia  was  a  paper  prepared  which  was  to  comply 
with  aome  form,  whieh  it  was  stated  at  the  time  did 
not  contain  the  real  price,  bat  merely  a  nomiaal  price. 
If  there  was  a  fraad,  it  appears  to  me,  according  to  all 
the  anthoritiea  (it  is  quite  annecessary  to  go  tbrongh 
them),  that  you  may  just  as  well  give  evidence  of  it 
as  of    duress,   illegality,   er  mistake.      One   of   the 
beat  examples  of  that  was  put  by  my  brother  Bram- 
well  in  the  coarse  of  the  argument ;  <•  9.,  a  man  who 
u  called  upon  to  witness  a  deed  or  an  agreement  puts 
bis  name  in  the  wrong  place,  and  becomes,  apparently, 
the  contracting  party ;  the  real  contracting  party  in  a 
aimilar  way  blunders  by  putting  his  name  when  the 
attesting  witness's  name  onght  to  be.     There  is  appa- 
rently, therefore,  one  party  contracting,  the  other  attest- 
ing the  contract.     No  doubt  that  may  be  explained  by 
parol,  and  it  may  be  shown  that  tbe  paper  ia  a  mere 
blander  and  a  mistake,  and  that  it  was  not  tbe  contract 
the  parties  entered  into.    What  is  the  state  of  things 
here  ?    The  defts.  paid  a  large  snm  as  a  deposit,  20 
per  cent.,  amounting  to  upwards  of  lOOOL     At  first  it 
was  sapposed,  and  it  was  urged  in  argument,  that  this 
payment  had  been  made  after  knowledge  of  tbe  claim 
made  by  the  pit.  in  bis  own  right ;  bnt  I  think  my 
brother  Wilde's  remark  on  the  nature  of  the  communi- 
cation given  in  tbe  invoice  of  the  24th  of  July,  viz., 
that  it  amounts  to  nothing  and  gives  no  more  informa- 
tion to  the  defts.  as  to  the  real  state  of  things  at  the 
time  than  the  production  of  the  original  bargain  would 
liave  done,  disposes  of  that  supposition.     The  invoice 
was  in  accordance  with  tbe  bargain,  and  would  not  at 
all  arouse  defts.'  suspicious  that  they  were  to  be  dealt 
with  as  if  the  teal  price  were  6/.  per  ton  and  Mr. 


Rugers  were  the  real  seller.  Then  cornea  a  still  stronger 
commonication  no  doubt,  which,  however,  was  of  » 
character  that  induced  the  arbitrator  not  to  deaeiibe 
It  in  any  other  terms  than  by  the  somewhat  mo- 
derate expression,  that  the  pit.  treated  the  matts^ 
as  if  he  was  the  principal,  and  ns  if  the  price  was 
really  6/.  per  ton.  Upon  that  the  suspicion  of  the 
defts.  being  aroused,  they  communicate  with  Sir  Jamea 
Campbell,  who  thinks  the  best  thing  he  can  do  is,  aa 
it  was  left  to  him,  to  deliver  the  bark  and  receive  tba 
price  ;  be  delivers  the  bark  as  a  delivery  from  himself,, 
takes  from  deft,  the  amount  appearing  to  be  due, 
and  gives  a  receipt  in  his  own  name,  and  that 
brings  the  transactions  between  Campbell  and  defts.  to 
a  close.  The  pit.  then  commences  this  action,  and  the 
defence  set  up  ia :  "I  made  in  reality  no  such  bargai» 
with  you  as  you  hare  stated  in  your  declaration.  The 
arbitrator  found  that  to  be  true.  Then  there  is  another 
plea :  "  I  have  paid  you. "  And  if  you  look  at  the  real 
position  of  the  pit.  and  the  defts.,  it  is  true  they  hav» 
paid  all  that  they  onght  to  pay  under  the  real  bargain 
between  them.  Inasmuch  as  there  was  a  part  pay- 
ment of  20  per  cent,  the  Statute  of  Frauds  has 
nothing  whatever  to  do  with  the  matter,  nor  wu  it 
necessary  for  the  contract  between  them  to  have  been 
in  writing.  The  defts.  further  say  by  their  equitable 
plea  that,  under  the  circumstances  there  set  out,  thay 
were  not  bonnd  to  pay,  and  I  think  that  plea  is 
proved,  or  aa  much  of  it  as  was  necessary  to  mike 
oat  tbe  defence.  It  is  not  necessary,  under  that 
plea,  to  prove  that  tbe  facts  are  aa  stated  in  tha 
plea;  it  is  suffieieut  to  say  that  they  were  so  repm- 
aented  by  the  pit  At  laat  my  brother  Pigott  was 
obliged  to  aay,  "  I  claim  a  snm  of  232.  for  seme 
expenses."  The  anawer  to  that  is,  first,  thst 
after  the  pit.  had  sworn  that  he  was  not  suing  for 
expenses,  he  cannot  now  daim  them  in  this  action. 
Again,  as  my  brother  Cbannell  pointed  oat  in  tha 
course  of  tha  argument,  no  daim  can  he  made  !v 
expenaes  until  Sir  James  Campbell  has  asoertaiied 
what  they  were.  It  is  clear  that  he  had  not  ascer- 
tained them  when  tbe  action  was  brought,  for  he  only 
claimed  a  certain  amount,  and  defts.  paid  evejy 
farthing  that  was  daimed.  It  appears  to  me  that  the 
pit.  has  not  made  out  a  title  to  any  part  of  his  denuM> 
and  that  our  judgment,  therefore,  onght  to  be  for  the 
defts, 

Buahwkli,,  B. — I  am  of  tbe  same  opinion.  Whera 
parties  have  put  down  in  writing  the  agreenunt 
between  them^r  rather,  I  ought  to  say,  when  they 
have  profuud  to  put  down  in  writing  the  agreemei^ 
between  them— they  cannot  add  to  it,  or  sobtra* 
from  it,  or  vary  it  in  any  way,  aa  otherwise  they  would 
defeat  that  whidi  was  their  primary  intention  u» 
putting  it  down  in  writing  j  but,  where  parties  wnt» 
and  sign  something,  and  (if  one  can  understand  snoa 
an  absurd  condition  of  things)  they  say,  "This  is  n'* 
the  record  of  any  agreement  between  ns ;  we  really  do 
not  mean  what  we  say :  we  put  it  down  f"  ""?* 
fanciful  reason  or  other,"  it  is  not  binding.  No  donK 
a  jury  ought  to  be  most  relucUnt,  where  such  a  state 
of  things  exists,  to  say  it  is  not  binding  between  Uwo- 
But  if  it  be  not,  it  matters  not  whether  their  n«m» 
are  put  there  intentionally  or  by  mistake ;  tbe  ssnw 
reasoning  would  apply :  "  We  never  intended  that  tt* 
should  contain  the  terms  of  an  agreement  between  M. 
That  seems  a  little  sUrtling,  and  somewhat  of  a  nov«lt^ 
perhaps,  but  there  are  plenty  of  cases  J»»"'J^ 
such  an  opinion,  such  as  all  those  cases  where  ww 


have  been  delivered  as  escrows.  In  Py"  '•  ' 
6  E.  &  B.  370,  2.5  L.  J.  277,  Q.  B.,  f"'.'"^^' 
where  an  agreement  was  signed  by  both  V^^^c^^ 
appeared  on  the  face  of  it  to  bo  a  perfect  and  nna» 
instrument,  but  tbe  deft,  beyond  all  doubt,  at  "•  " 
be  signed  it,  meant,  "  thU  ia  not  to  come  ';'*TJ^ 
tion  until  such  and  such  an  event  happens;   *■» 
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Coort  of  Q.  B.  held,  that  he  wu  at  liberty  to  do  that, 
and  to  sUoir  that  the  paper  in  truth  was  not  tha  record 
of  an  agreement  between  himself  and  the  pit.  Sap- 
poeiag  m;  Tiew  of  the  matter  to  be  correct,  as  I  think 
it  is, — I  confess  I  am  not  certain  of  its  application  to 
the  present  case,  becaase  nndoabtedljr  these  parties 
mnst  hare  signed  this  paper  for  some  purpose  or 
another,  and  I  do  not  find  it  stated  that  it  was  done 
for  aB7  oiScial  purpose ;  jet,  at  the  same  time,  it  is 
expreasljr  slated  bj  the  arbitrator,  that  the  real  agree- 
ment between  them  was  a  different  one,  and  that  it 
vas  not  intended  this  writing  should  be  the  record  of 
any  transaction  between  them.  If  that  is  so,  it  was  a 
▼ery  foolii>h  thing  for  them  to  do,  but  it  was  no  more 
than  if  the  pit.  had  said  to  the  deft., "  I  should  like  to  have 
aome  written  paper  between  us,  representing  that  you 
aotd  me  such  an  estate  for  50002.,"  and  that  I  bought  it." 
There  wonid  be  no  agreement  between  them  actually 
-of  that  nature,  and  consequently  sueh  a  writing  would 
not  b«  a  meraorandnm  of  the  agreement,  so  that  I  am 
inclined  to  think,  on  the  finding  of  the  arbitrator,  that 
this  agreement  is  not  binding  in  that  point  of  view. 
Bat  assuming  that  defts.  are  not  at  liberty  to  set  np 
that  defence,  then  what  follows  ?  "  We  assnme,"  they 
aay,  "  that  we  cannot  contradict  or  vary  this  agree- 
ment, hut  we  are  at  liberty  to  say  this.  You  told  as 
jon  were  acting  as  the  agent  of  Sir  Jamen  Campbell." 
Supposing  the  defts.  are  bound  by  this  document,  and 
4nv  not  at  liberty  to  get  rid  of  it  by  any  such  process 
of  reasoning  as  I  baTO  used,  then  they  claim  to  hare  a 
tight  to  say  that  which  is  not  inconsistent  with  its 
terms, Tiz.:  "Yon  told  ns  yon  were  acting  as  agent 
for  Sir  Jas.  Campbell,  and  if  that  be  tme,  Sir  Jas. 
Campbell  would  hare  a  right  to  interrene  as  principal 
.and  settle  the  transaction  on  snch  terms  as  might 
«eem  good  to  him  and  to  us."  It  cannot  be  disputed- 
■that,  if  Sir  Jas.  Campbell  had  been  the  real  principal, 
be  might  bare  interfered  and  settled  the  bnsiness  upon 
«nch  terms  as  he  and  the  defts.  chose  to  arrange. 
Bnt,  in  point  of  fact,  Sir  Jas.  Campbell  was  not  the 
real  principal,  and  the  only  way  in  which,  con- 
sistently with  this  'riew  of  the  case,  the  defts.  can 
aTail  tbemseUes  of  it,  is  by  saying  there  is 
.an  esloppel.  Hy  brother  Pigott  says,  "  You 
hare  no  right .  to  say  it  is  an  estoppel,  because 
70a  were  told  before  yon  took  the  bark  what  the 
truth  was,  and  then,  instead  of  relying  on  the 
'CStoppel,  jou  might  hare  aroided  the  contract,  and  got 
'back  what  mouey  yon  had  paid,  and  have  maintained  an 
action  against  me  for  the  fraud  or  wrong  statement ; 
bat,  having  notice  of  the  troth,  yoa  think  fit  to  take 
my  bark,  and  therefore  you  mnst  pay  me ;"  to  which 
the  defts.  retort,  "  There  would  be  great  injustice 
in  that,  as  we  have  already  parted  with  oar  1000^ 
if  you  had  offered  to  return  that  sam  and  ssid,  the 
troth  is  Sir  James  Campbell  is  not  my  principal, 
her*  is  yoar  1100/.,  and  then  we  bad  said,  No,  yoo 
ahall  keep  the  1100{.  and  we  will  take  the  bark, 
then  might  h^Te  been  some  ground  for  it."  Which 
tbea  of  these  contentions  is  right,  the  plt.'s  or  the 
ittU.'  f  It  seems  to  me  thst  the  defts.'  should  be. 
Uy  brother  Pigott  says,  it  is  a  concession  on  the 
part  of  the  pit.  not  to  claim  the  whole  price  of  the 
bark  leas  the  deposit,  which  was  confessedly  paid  by 
plt.'s  directions  ;  he  says,  though  all  the  rest 
baa  been  paid,  the  pit.  might  claim  the  whole. 
Is  it  to  be  endured  that  the  defts.  are  to  be  pot 
in  the  sitoation  of  being  forced  to  bring  a  cross-action 
to  get  the  money  back  which  they  have  paid,  or  take 
the  goods  they  hare  been  induced  to  purchase  by  an 
nndoe  representation  .(I  do  not  nse  the  word  "  fraud  "}, 
and  pay  for  them  at  tha  will  and  pleasore  of  the 
owner  ?  If  my  brother  Pigott 's  argument  ia  right,  the 
pH.  might  bare  said,  "  Those  goods  are  mine ;  I  sold 
them  as  the  agent  for  Sir  James  Campbell:  they  are 
any  goods,  and  you  shall  pay  me  my  price."   Supposing 


there  bad  been  no  writing  by  the  parties  at  all,  and 
the  pit  had  said  to  the  defts.,  "  I  am  agent  for  Sir 
James  Campbell ;  I  am  selling  these  goods  on  his 
behalf;  5000A  is  the  price:  pay  me  a  deposit  of 
lOOOZ. ;"  and  after  the  1000£.  had  been  paid  ha  had 
said :  "  Well,  I  told  you  what  was  not  tme ;  thegoods 
are  mine;  yoo  shall  not  bare  them  onless  yoa  pay  me 
60002."  If  the  argument  of  the  pit.  is  rifcht,  there  is 
nothing  to  prerent  that.  It  is  said  the  pit.  may  say, 
"  I  have  informed  you  of  the  fraud  ;  yon  have  no  right 
to  the  goods  except  you  take  them  on  my  terms." 
Suppose  a  man  says,  "  I  sell  as  agent  for  A.,"  and  yoo 
have  a  set-off,  which  he  is  willing  to  allow  to  a 
certain  extent  ;  and  on  that  representation  half 
the  price  ia  paid  down,  is  the  seller  to  be  at  liberty 
to  say,  "  I  bare  got .  one  half  the  price ;  yoa 
can  only  get  it  back  hy  a  cross-action.  There 
is  not  a  word  of  truth  in  what  I  said  of  tha 
goods  being  A.'s  ?"  I  am  inclined  to  think,  assuming 
that  the  agreement  is  binding  between  the  parties,  and 
that  the  writing  mast  be  taken  as  a  correct  record  of 
an  agreement  betweea  them,  that  the  defts.  are  at  liberty 
to  say,  "  You  told  ns  you  were  the  agent  of  Sir  James 
Campbell,  we  have  settled  with  him,  and  consequently 
you  hare  no  claim  upon  us."  There  is,  I  think, 
another  defence  under  those  circumstances.  It  is 
manifest  to  my  mmd,  upon  this  statement,  that  the 
goods  were  actaally  delirered  to  the  defts.  by  Sur 
James  Campbell,  and  not  by  pit.  Then  there  is 
nothing  in  the  documents  here  to  show  that  Sir  Jamaa 
Campbell  had  not  a  right  to  undo  bis  contract  with  tha 
pit.  It  was  a  rerbal  arrangement  only ;  there  was  no 
writing,  no  payment  on  account,  no  part  deiirery,  and 
it  was  open  to  Sir  Jamas  Campbell  to  undo  that 
arrangement  and  deliver  the  goods  to  the  defts.  If 
that  is  the  case,  tha  pit.  has  not  delivered  the  goods  to 
the  defts.  How  far  that  would  be  available  ander  the 
first  count,  without  a  plea  denying  readiness  and 
willingness  to  deliver,  I  am  not  so  sure.  However, 
upon  tha  count  for  goods  bargained  and  sold,  it  would 
be  available  upon  the  authority  of  the  case  of  Lomond 
V.  Devalla,  in  the  Q.  B.  (9  Q.  B.  1030;  16  L.  J., 
K  S.,  136,  Q.  B.),  io  which  a  count  for  goods  bargained 
and  sold  was  held  not  be  maintainable  where  tha 
delivery  of  the  goods  became  out  of  the  plt.'s  power 
by  reason  of  a  subsequent  sale  of  them.  But  be  this 
third  point  of  what  value  it  may,  upon  the  first  and 
second  grounds  it  appears  to  me  that  the  defis.  are 
entitled  to  our  judgment. 

CHAmnox,  B. — I  have  entertained  some  doubt  in 
the  coarse  of  the  discassioo,  and  my  mind  is  not 
now  altogether  free  from  doubt  as  to  the  particolar 
issues ;  but  on  a  careful  consideration  of  the  arga- 
ment,  I  bare  come  to  the  conclusion  that  the  defts. 
are  entitled  to  our  judgment.  I  entertain  some  doubt 
npon  the  question  raised  by  the  first  plea.  I  quite 
agree  that  where  parties  sign  or  otherwise  adopt  a 
written  instrument  which  they  mean  and  understand 
to  be  the  terms  of  the  agreement  between  them,  they 
cannot  by  parol  evidence  alter  the  terms  of  that  instru- 
ment. I  should  be  sorry  to  say  one  word  intimating 
any  doubt  in  my  mind  upon  sfich  a  subject.  But 
where  the  parties  have  signed  an  instrument  which 
they  mean  to  be  the  written  instrument  between  them, 
parol  evidence  is  admissible  for  the  purpose  of  invali- 
dating the  agreement  altogether  on  the  ground  of 
fraad.  The  case,  as  stated  by  the  arbitrator,  appears 
to  me  to  warrant  the  view  that,  although  the  bought 
and  sold  notes  were  respectively  signed  by  the  parties, 
yet  both  parties  understood  that  they  were  never  meant 
to  be  the  contract  at  all.  I  entirely  agree  with  the 
observations  of  my  brother  Bramwell,  that  we  should 
be  very  slow  in  adopting  such  a  conelosion,  and  that 
judges  should' be  very  careful  to  put  a  jury  00  their 
guard  before  they  induce  them,  by  their  verdict,  to 
come  to  snch  a  conclusion.    But  1  see  no  reason  wbj 
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the  jurjr  liere  tniglit  not  find  that  there  was  no  con- 
tract, and  I  consider  that  there  is  in  the  case  a  find- 
ing of  facta,  which  authorised  me  to  come  to  the 
«unclusion  that  there  waa  no  agreement  between  tlie 
pit.  and  defta.  snch  as  the  pit.  has  declared  on  in  the 
first  count.  tSj  brother  Bramwell  has  put  the  case 
npon  another  ground ;  be  has  proceeded  to  see  how 
far  the  pit.  would  be  entitled  to  recover  on  the  ground 
that  the  parties  may  either  have  meant  this  to  be  an 
agreement,  or  that  they  are  estopped  from  setting  np 
that  thej  understood  it  was  to  be  no  agreement. 
Mow,  the  agreement  declared  on  is  the  agreement  dis- 
closed bjr  the  bought  and  sold  notes  ;  these  notes  are 
set  out  in  the  case,  and  the  terms  upon  which  the 
parties  had  preTiously  agreed,  and  on  which  the  defts. 
were  induced  to  sign  their  part  of  the  contract, 
•re  full/  stated  in  the  case  ;  but  it  appears  tp  me 
clearly  that  if  the  contract  was  a  contract  that  was 
meant  to  bind  the  parties,  it  cannot  b«  answered  in  the 
way  in  which  it  is  proposed  to  answer  it.  Then,  was 
there  snch  a  fraudulent  represeutatioD  in  the  bought 
and  aold  notes  as  would  prevent  the  defts.  being  liable 
and  entitle  them  to  treat  the  contract  as  they  seek  to 
do  7  I  think  that  there  was  snch  a  fraudulent  repre- 
sentation as  would  entitle  defts.  to  relief.  In  this  pomt 
of  Tiew  the  matter  is  not  disputed,  so  far  as  regards 
the  general  principle.  But  the  answer  which  my 
brother  Pigott  has  ^Ten  is  this,  that,  although  there 
might  have  beenfrand  snch  as  would  hava  entitled 
tbe  defts.,  if  they  had  done  nothing,  if  they  bad  re- 
mained quiescent,  to  treat  the  contract  as  null  and 
Toid,  yet  they  have,  to  a  certain  extent,  acted  npon  it, 
and  by  so  acting  have  estopped  themselrea  from  set- 
ting up  the  invalidity  of  the  contract  on  the  ground  ot 
firaud.  I  confeea  I  do  not  see,  on  full  consideration, 
that  this  is  an  argument  which  ought  to  prevail.  As 
I  have  stated,  the  contract  declared  upon  is  that  which 
is  to  be  gathered  from  the  bought  and  sold  notes,  and 
the  invoice  as  deUvered  on  the  21st  July.  It  does  not 
appear  to  me  that  the  invoice  gives,  in  terms,  any 
different  notice  or  intimation  to  the  defta.  from  that 
which  is  giren  by  the  bought  and  sold  notes,  with  the 
exception  that  tbe  bought  and  sold  notea  speak  of  an 
indefinite  quantity,  and  the  invoice  when  delivered 
assumes  to  estimate  tbe  qtuntity,  for  the  purpose,  as  I 
consider,  of  determining  what  waa  the  amount  of 
deposit  to  be  paid.  It  is  true,  that  the  invoice  debits 
the  defts.  as  the  buyers,  and  debits  them  as  buyers  of 
Sogers  the  pit. ;  but  the  heading  of  the  invoice  does 
not  carry  tbe  ease  further  than  the  bonght  and  sold 
notes  did.  I  do  not  think,  therefore,  that  any  infor- 
mation of  any  new  fact  is  given  by  the  invoice,  except 
what  I  have  stated,  via.,  that  this  waa  an  assumed 
estimate  of  the  quantity,  fur  tbe  purpose  of  ascertain- 
ing the  amount  of  the  deposit  Upon  the  whole,  npon 
the  best  consideration  I  can  give  to  the  subject,  there  is 
no  notice  that  we  can  or  ought  to  rely  upon  before  the 
3rd  Aug.  On  the  3rd  Aug.  one  of  the  defts.  makes 
a  statement  to  Sir  James  Campbell,  which  shows  that 
on  that  day  he  bad  notice  from  tbe  pit.  that  be  tbe 
pit.  then  assumed  to  be  treated  as  the  principal,  and 
then  tbe  deft,  discloses  to  Sir  James  Gimpbell  what 
tbe  real  transaction  was.  Of  course,  what  be  disclosed 
to  Sir  James  Campbell  would  not  bis  evidence  against 
tbe  pit.,  but  it  is  evidence  that  at  that  time 
the  deft,  bad  that  knowledge,  without  which  he 
oonld  not  have  made  this  communioation  to  Sir 
James  Campbell  If  that  be  so,  it  seems  to 
me  to  refute  any  argument  that  seeks  an  adoption 
of  the  contract  by  the  payment  of  the  deposit.  There 
is  another  fact,  not  immaterial  with  regard  to  the  pay- 
ment of  the  deposit,  that,  although  the  deposit  was 
pid  on  the  S5tb,  in  pursuance  of  tbe  letterof  tbe  24tb, 
it  was  nothing  more  than  the  carrying  out  of  what 
was  tbe  original  arrangement  between  tbe  parties,  because 
on  the  very  day  on  which  the  verbal  agreement  was 


come  til,  on  the  faith  of  which  tbe  parties  entered  into 
the  written  contract,  the  pit.  requested  the  defts.  to 
pay  the  deposit  into  the  bank  to  the  credit  of  Sir 
James  Campbell.  At  the  earliest  period  ol  the  tram- 
action,  it  was  so  arranged,  and  it  was  so  paid  in,  no 
doubt,  under  tbe  letter,  in  which  the  pit.  says  be 
is  about  to  go  to  Denmark,  bnt  again  reqoests  tb* 
defts.,  following  np  the  original  request,  to  pay  into 
the  bank  to  the  account  of  Sir  James  CampbeU,  carry- 
ing out  tbe  original  suggestion  made  at  tbe  originsl 
interview.  Leaving  the  deposit  then  out  of  the  esse, 
as  not  amoutttiog  to  an  adoption  of  tbe  written  con- 
tract, what  other  facts  remain  to  be  considered  ?  These, 
that  tbe  defts.  have  bad  the  bark  and  paid  for  it  to 
Sir  Jamea  Campbell.  It  appears  to  me  (independently 
of  the  point  my  brother  Bramwell  suggested)  that  the 
pit.  has  not  delivered  the  bark  himself,  and  that  the 
defts.  have  not  obtained  it  aa  from  the  pit.,  bnt  have 
obtained  it  as  from  Sir  James  Campbell,  whom  they 
weie  entitled  to  regard  as  tlie  rightful  seller  of 
it.  Taking  those  circnmstancea  mto  consideration, 
there  haa  been,  neither  by  the  receipt  of  the  bark, 
nor  tbe  payment  of  tbe  money  to  Sir  James  Campbell^ 
any  adoption  of  the  particular  contract  which  the  plt> 
has  declared  on.  There  remains  one  other  matter  for 
consideration— the  right  of  the  pit  to  recover  the 
•iZL  12:  Id,  for  expenses.  It  seems  to  me  tbst  th* 
pit  is  not  entitled  to  recover  that  amount  npon  the- 
special  count  It  is  put,  however,  that  he  is  entiUed 
to  recover  it  on  the  count  for  goods  bargained  and  sold. 
I  dissent  from  that  view.  It  appears  to  dm  thal^ 
taking  the  written  contract,  it  amounts  to  this  t 
a  contract  to  pay  a  certain  price  per  ton,  plat  certain 
expenses.  Now,  the  amount  of  tlie  expenses  wonU,  I 
apprehend,  be  part  of  the  price,  provided  thoas 
expenses  had  been  rightfully  and  properly  ascertained 
and  an  account  of  them  sent  by  Sir  James  Campbell 
to  tbe  defts.  That  was  never  done  before^  actioa 
brought,  and  I  think,  on  the  day  on  which  this  writ 
issued,  the  amount  of  those  expenses  did  not  eoi- 
stiiute  a  debt ;  in  other  words,  they  were  not  asoertamed 
as  a  part  of  the  price,  for  which  the  pit.  could  sue  in 
debt  as  for  goods  bargained  and  sold.  Without  beiiig 
free  from  all  doubt  as  to  tbe  particnlar  issues  on  which 
I  should  prefer  to  enter  the  verdict  for  the  defts.,  I 
am  of  opinion  that  the  defts.  are  entitled  to  our 
judgment. 

WiujK,  B. — I  am  of  tbe  same  opinion.  The  csi» 
has  been  very  ably  argued  on  both  sides.  After  some 
doubt,  I  have  arrived  at  a  conclusion  satisfactory  to- 
my  own  mind  upon  two  very  short  points.  The  pit 
declares  npon  a  contract,  and  he  must  prove  that  snch  a 
contract  was  made.  He  lays  before  tbe  court  two  docu- 
ments, the  bought  and  sold  notes  signed  by  the  psities. 
No  doubt,  ;>riina  facit,  without  explanation,  any  ons 
would  conclude  that  there  had  been  a  contract  whin 
was  contained  in  those  notes.  A  document  headtd 
"  bonght  and  sold  notes,"  and  signed  by  the  partio, 
is  not,  however,  necessarily  a  contract  at  alL  "  " 
always  competent  to  the  partiea  to  shew  on  wbst 
occasion  it  was  made,  or,  when  it  was  written.  It  * 
necessary  for  any  person  seeking  to  establish  a  written 
contract,  to  prove  not  merely  that  a  cerUin  paper 
has  tbe  deft's  signature,  but  that  be  made  tbst  a  » 
contraa.  Tbe  case  which  my  brother  Bramwell  h«» 
cited  of  Pym  v.  CampbeU,  in  the  Q.  B,  go««  » 
the  full  length  of  that  proposition.  Then  what  i«  t» 
evidence  as  to  whether  the  defts.  made  tbe  °<>ntni« 
which  tbe  pit  charges  them  with  having  BitM' 
The  statement  in  the  case  is,  that  the  pit  pt»P"~ 
to  sell  to  the  defts.  certain  barkjit  a  price  to  be  cal- 
culated by  the  last  year's  prices,  adding  to  that  *''*'^ 
expenses,  and  that  tbe  defts.  theteupon,  and  oaVa» 
faith  of  that  representation,  and  in  pursuance  "■  J^ 
request,  agreed  to  buy  tbe  bark  on  those  terms.  Ii>» 
is  the  form  in  which  the  arbitrator  haa  stated  the  M** 


Digitized  byLjOOQlC 


Vol  9.] 


THE  LAW  REPORTER. 


297 


Ex.] 


DOCKWORTH   t>.   EWART. 


[Ex. 


trut  that  wu  nude  between  the  parties.  No  donbt 
(Jut  ii  not  the  contract  that  the  pit.  is  suing  on. 
Wbat  does  the  arbitrator  say  as  to  the  signing  this 
paper?  He  lajs  that  the  pit  requested  them  to  sign 
a  boogbt  note,  statin);  the  nominal  price  at  6IL  a  ton, 
and  stated  to  the  defts.  that  they  shoold  sot  b«  called 
npon  to  paj  more  than  the  actmil  amoaat  of  the  last 
jear's  prices  and  the  expenses.  That  is  the  state- 
Bent  of  fact  from  which  the  court  are  to  conclude 
whether  or  not  the  note  so  ngned  was  intended  b/  the 
parties  to  oonstitnt*  a  memorandum  of  the  contract 
wUeb  they  made.  It  seems  to  me  that,  so  far  from 
ftonng  that,  it  negatives  it  ;  it  states  the  contract  to 
ke  diffisrent  from  what  is  found  in  the  note.  The  note 
was  not  signed  as  a  memorandum  of  the  contract,  but 
it  was  to  contain  a  piiie  which  was  nominal,  which 
was  not  to  be  paid.  It  seems  to  roe  that  the  pit  fails 
vpoo  the  issue  of  tun  €ummpsit,  and  that  is  quite 
anSeient  to  decide  this  case.  It  seems  to  me  also, 
that  the  defts.  are  entitled  to  the  jndgment  of  the 
«sut  upon  the  second  issue.  If  the  pit  ever  had  a 
contract,  it  is  contained  in  the  bought  and  sold  notes, 
sad  that  contract  baa  been  aToided  by  the  fraudulent 
icpnaentation  by  which  it  was  accompanied.  The 
pit  doc*  not  deny  that  that  would  be  the  case,  bat  he 
aaja  the  defis.  adopted  the  contract  after  they  were 
aware  of  the  fraud.  Frand  does  not  vitiate  the  con- 
tract neeesarily — it  vitiates  it  or  not  according  to  the 
elsction  of  the  defts.  That  is  a  proposition  of  law. 
The  pit  says  the  defts.  have  elected  to  stand  by  the 
ftandnleot  contract  It  is  said  that,  after  tlie  defts. 
hsd  notice  that  pit  claimed  to  treat  this  not  as  a 
nominal,  hot  aa  the  real  price,  the  defts.  adopted  that 
view  and  acted  upon  it  But  here  is  the  evidence  of 
what  took  place  at  the  meeting  of  the  3rd  Aug.  be- 
tween one  of  the  defta.  aitd  Sir  James  Campbell.  The 
deft  stated  that  the  sale  was  made  by  the  pit  as 
agent  of  the  Crown,  and  that  the  price  inserted  in  the 
bought  and  sold  notes  was  the  nominal  price  only,  and 
by  that  arrangement  the  defts.  were  only  to  pay  the 
last  year's  prices  and  the  expenses  of  carting  and 
licking.  So  that  it  appears  that  upon  the  3rd  Ang. 
all  that  the  defts.  did  was  to  insist  that  the  contract 
was  not  that  which  is  set  out  in  the  written  docu- 
nuots,  hot  thsf  which  the  pit  represented  it  should 
be.  How  that  can  be  said  to  be  an  election  and  adop- 
tion of  the  written  contract  I  am  at  a  loss  to  conceive. 
it  seems  to  me  there  was  no  election  to  do  otherwise 
than  stand  by  the  original  contract ;  there  was  no 
eketiofl  to  take  the  bought  note  as  the  contract,  not- 
withstanding the  fraudulent  repreaentition.  So  far  as 
the  defts.  eoold  do  it  there  was  every  manifestatinn 
made  by  them  to  stand  by  the  original  contract.  There- 
npoQ  they  pay  their  money  and  get  the  bark.  There 
is  nothing  to  prarent  them  from  setting  np  frand, 
which  they  do  succeasfnlly.  '  With  regard  to  the  claim 
ibr  expenses,  it  is  not  necessary  to  express  any  opinion. 
I,  for  ens,  if  there  were  any  doubt  abont  it,  would 
pn  leave  to  the  defts.  to  add  a  plea  in  order  that  they 
■ni^t  not  loae  their  costs  as  to  them,  the  pit. 
luviog  sworn  that  he  waa  not  going  for  expenses. 
It  seems  to  me,  upon  the  whole,  that  the  defis.  are 
entitled  to  our  judgment  Judgment  Jar  de/it. 

Pit's  attorneys,  Jonet  &  Starling,  1 1,  Gray's-inn-sq. 

Defts.'  attorneys,  Bitla/  &  Stoker,  14,  Gray's-inn-sq. 

Mag  6  and  Jtilg  6. 

DOCKWORTK  V.   EWAkT. 

Covenant  to  ezeeule  a  deed — Damaget  arisiM  from 
hreack  qf—Aelion/or — Principk  oa  telaeh  damaga 
to  be  atteued. 

A.  wot  lh»  oumer  of  bailing  land  teitk  unfinuhed  build- 
ing$  upm  it,  tubjeet  to  afrit  mortgage  for  4300/.  to 
B.,  and  a  $teond  ptortgage  for  350/.  to  dtft.  By 
a  deed  »f  23n<  June  18S0,  to  which  A.  and  B., 


and  the  deft,  and  certain  other  creditor*  ofA't  and 
pit.  were  partiet,  the  property  oat  eonveged  to  pit. 
m  fee  diteharged  of  the  equity  of  redemption,  but 
subject  to  B.'i  mortgage,  npon  truit,  at  pit's  dis- 
cretion, to  tell  the  property,  or  to  mortgage  it  in 
not  exceeding  50002.,  and  out  of  the  proceeds  to  pay, 
first,  the  mortgage  to  B. ;  secondly,  ptt.'s  own 
tahanoes ;  thirdly,  defL's  mortgage ;  fourthly,  the 
other  creditors !  and  lastly,  the  surplus  (if  any")  to 
A. ;  and  dtft.  thereby  covenanted  to  execute  any 
deed  necessary  to  tffecl  any  disposition  of  the  pro- 
perly thereby  authorised.  Pit.  had  expended  about 
400/.  on  the  property,  and  B.,  the  first  mortgagee, 
having  agreed  to  take  4I00/L  in  full  for  his  Mortgage 
claim,  pit.  negotiated  a  loan  for  5000/.  on  the 
security  of  the  property,  vidi  persons  who  required 
dtft.  to  join  in  exectutng  the  mortgage-deed,  the 
draft  of  which  had  been  approved  by  d^.'s  solicitor 
on  his  behaff.  At  the  last  moment,  ahen  all  partite 
were  assembled  to  complete  the  business,  deft,  refused 
to  execute  wsUss  pU.  paid  him  his  mortgage  claim  qf 
350/.,  which  pit.  refused  to  do,  and  thereupon  the 
intended  mortgagees  declined  to  advance  the  5000/. 
Shortly  afterwards,  B.,  the  first  mortgagee,  sold  the 
properly,  under  his  power,  at  a  forced  sale,  for  a 
sum  insufficient  to  cover  his  mortgage-debt  and  the 
expenses.  In  an  action  to  recover  damages  from 
deft,  by  reason  of  his  breacli  of  covenant,  it  was 
Held,  per  Pollock,  C.  B.  and  Bramwell,  B.,  that  the 
pit.  was  entitled  to  recover  only  the  costs  of  the 
abortive  mortgage,  and  the  expenses  which  were 
rendered  fruitless  by  the  de/Vs  breach  of  his  cove- 
nant to  execute  the  proposed  deed.  The  deft,  may 
have  been  the  causa  sine  qua  non,  but  he  was  not 
the  causa  causaris  of  the  atleijed  lots. 
Contra  {per  Martin,  B.),  that  the  pit.  was  entitled  to 
recover  substantial  damages.  In  addition  to  the 
costs  of  the  abortive  mortgage,  he  was  entitled  to 
recover  the  difference  between  5000/.  and  the  value 
of  the  land  as  building  land,  such  as  it  mas  contem- 
plated to  be  by  the  indenture  of  23rd  June  1860. 
/( was  the  direct  and  immediate  consequence  ofdejt's 
breach  of  covenant  Uiatplt.was  deprived  of  the  land, 
and  as  against  the  deft,  it  must  be  taken  to  be  of  that 
value.  At  all  events,  pit.  is  entitled  to  900/,  the 
overplus  of  the  5000/.,  after  paying  4100/.  to  B., 
the  first  mortgagee. 
To  ascertain  what  are  the  damages  payable  on  a  breach 
of  contract,  it  is  to  be  ascertained  what  is  the  object 
of  the  contract  conlen^plaled  by  the  parties. 
The  action  was  brought  to  recover  damages  for  a 
loas  alleged  to  have  been  suffered  by  pit  by  reason  of 
ths  deft.'s  breach  of  covenant  to  execute  a  certain 
deed.     The  facts  were  shortly  aa  follows  : — 

£.  and  H.  Bontledge,  builders,  had  bought  a  piece 
of  land  in  Cheshire,  near  Liverpool,  for  builiJIng  pur- 
poses, but  not  having  sufficient  capital  to  complete  the 
buildings,  they  borrowed  money  from  various  parties  to 
enable  them  to  proceed.  Amongst  others,  they 
borrowed  350/.  from  deft,  having  previously  mort- 
gaged the  premises  to  the  Borough  Permsnent  Build- 
ing Society,  by  mortgsge  dated  Uth  Deo.  lt)59,  to 
secure  4300/.  and  interest.  Deft  took  a  second 
mortgage  of  the  property  dated  I5th  Dec.  1859,  to 
secure  his  advance  of  350(1,  and  eventually  the  other 
parties  made  advances  to  E.  and  H.  Rootledge,  which 
wer«  also  secured  by  further  subsequent  mortgages. 
The  Routledges  being,  after  all,  unable  to  complete  the 
buildings,  an  arrangement  was  come  to  between  the 
parties,  snd  a  deed  dated  23rd  Jnne  I860  was  made, 
the  substance  of  which  is  sufficiently  stated  in  the 
judgment,  and  for  breach  of  which  this  action  was 
brought. 

After  the  exeention  of  the  indentnre  of  23rd  Jnoa 
1860,  set  forth  in  the  declaration,  by  which  deft 
covenanted  with  pU.  to  execute  any  assurance  which 
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h«  might  b«  reaunably  requiraJ  bjr  pit.  to  executa  in 
order  to  carrj  oat  the  object  of  the  said  iodentnre, 
pit  proceeded  to  cur;  the  trust*  of  the  deed  into 
execntion,  and  expended  npon  the  land,  or  made  him- 
leU  liable  to  the  ainonnt  of,  UOOf.  He  also  arTan|;ed 
with  the  building  societj,  who  agreed  to  accept  41007. 
in  satisfaction  of  their  mortgage-debt  of  4300/., 
and  for  that  purpose  he  contracted  with  certain 
persons  for  a  loan  of  5000/.  upon  mortgag*  of 
the  land.  A  draft  of  the  mortgage  was  pre- 
pared and  approved  by  the  deft.'B  solicitor  on 
behalf  of  deft,  and  all  other  parties.  The  draft  was 
engrossed,  and  a  meeting  appointed  to  complete.  All 
parties  interested  attended.  The  proposed  new 
mortgagees  attended  with  the  monej;  the  persons  who 
acted  on  behalf  of  the  bmlding  society  attended  to 
receive  their  debt;  the  deft,  also  came  accompanied 
bj  bis  solicitor,  bat  at  the  last  moment  he  refnsed  to 
execute  the  mortgage  unless  he  were  first  paid  his 
350/.  and  interest,  which  pit  refosed  to  do,  and  the 
transaction  went  off.  The  result  was,  that  the 
building  society  acted  upon  a  power  of  sale  contained 
in  their  mortgage,  and  sold  the  property  at  a  forced 
aale  for  4510/.,  which  was  exhausted  in  paying  their 
debt  aad  other  expenses.  At  the  trial  before  Martin,  B., 
at  the  last  Liverpool  spring  sasizes,  there  was  evidence 
on  behalf  of  the  pit  that  the  property  for  bailding 
purpoaee  was  worth  7530/.,  and  on  the  other  hand 
there  was  evijence  on  behalf  of  the  deft,  that  it  was 
only  worth  4375^  It  was  admitted  that  the  pit.  was 
entitled  to  the  verdict,  which  was  tberenpon  entered 
for  pit,  leave  being  reserved  to  deft,  to  move  the  court 
if  there  were  no  evidence  to  go  to  the  jury ;  and  if  the 
eoort  should  think  deft,  liable,  they  were  to  state  the 
principle  npon  which  the  damages  onght  to  be  assessed 
by  an  arbitrator,  who  was  to  have  power  to  call  for 
evidence  beyond  that  upon  the  judge's  notes  if  he  should 
think  fit 

A  rule  was  accordingly  obtained,  calling  on  pit  to 
■how  cause  why  the  damages  should  not  be  reduced  to 
Is.,  and  why  an  arbitrator  should  not  assess  the 
damages  accordingly  on  the  ground  that  pit.  was  not 
entitled  to  more  than  nominal  damages,  against  which 
nile 

BnU,  Q.  C.  (with  MOward),  for  pit,  showed  cause, 
aad  cited 

Hadlesj. Baxetulale,9  Ex.341 ;  33  L.  J.  179,  Ex.; 
Maine  on  Damages,  14. 
T.  Jone$,  for  deft.,  in  support  of  the  rale,  cited 
Hatulipy.  Padwkk,  5  Ex.  615;  19  L.  J.,  M.  S., 

372,  Ex. ; 
Gee  V.  Ltmeathire,  ^.   Railwajf  Company,  3 

L.  T.  Bep.  N.  S.  328 ;  30  L.  J.,  H.  S.,  1 1,  Ex. ; 

6H.  &N.  211; 
Fktchtrv.Tayltur,n G.^.i\;  25 L.  J., 65 C. P. ; 
Wilton  V.  Laruxukire  and   Torktkire   Rmltoay 

Company,  3  L.  T.  Rep.  N.  S.  859 ;  30  L.  J. 

232,  C.  P. 
JWy  6. — Mabtis,  B. — This  is  a  very  importont 
case.  It  was  arranged  at  Nisi  Prius  that  a  direction 
should  be  given  to  an  arbitrator  on  what  principle  the 
damages  were  to  be  assessed,  and  the  real  question  is, 
whether  or  not  the  pit.  is  entitled  to  a  very  consider- 
able sum  of  damages  consequent  npon  the  breach 
of  a  covenant,  which  it  was  alleged  the  deft,  had 
broken,  and  I  am  of  opinion  that  he  is  so  entitled. 
The  facts  of  the  ease  are  as  follows  [his  Lord- 
ship here  recapitulated  the  facts  ot  case  as  they 
appesr  in  the  above  statement,  and  then  proceeded  as 
follows]  :— First,  I  think  the  pit.  entitled  to  the  costs 
of  the  proposed  mortgage,  which  was  rendered  abor- 
tive by  the  breach  of  covenant  of  the  deft. :  secondly, 
'I  think  the  deft,  liable  for  the  difTerence  between  5000/. 
and  the  value  of  the  land  as  bnilding  Isnd,  such  as  it 
was  contemplated  to  be  by  the  indenture  of  the  S3rd 
June   I860.    To  ascrrtain  what    are    the    damage; 


payable    on     a     breach    of    contract   it    is    to    b» 
ascertained    what    is     the    object    of  the  centnct 
contemplated    by   the  parties.     The    object   in   the 
present    case    was,   that  the  land   should   be   dealt 
with    as    building  land  by    the    pit      He    was   t» 
finisli  and  complete  the  buildings,  and  as  a  means  t» 
enable  faim  to  do  so,  be  was  to  borrow  5000/.  on  mort- 
gage, and  the  deft  covenanted  in  substance  to  execute 
the  mortgage-deed.    He  refused  to  do  so  when  the 
money  was  ready  to  be  advanced.    The  oonaeqoeoee 
was,  that  the  building  sodety  acted  npon  the  power  of 
sale,  of  which  I  think  the  dell,  not  only  must  be  taken 
to  have,  but  of  which  be  had,  actual  knowledge  ;   ud 
the  Und  was  taken  out  of  the  hands  of  the  pit,  who 
was  thereby  utterly  incspacitated  fiom  dealing  with  it  ia 
the  manner  intended  by  the  indenture.     It  was  there- 
fore    the   direct  and  immediate  conseqaeBce  of  the 
deft's  breach  of  covenant  that  the  pit  was  deprived  of 
the  land,  and,  as  against  the  deft,  I  think  it  must  b» 
taken  to  be  of  the  value  which  the  indenture  cootsm- 
plated   it   would   have    been   if  the  5000/.  had  been 
obtained ;   but  it  would    have    been    burdened  with 
a    mortgage    of    5000/1,    and     it     therefore    seeo* 
to    mo    that    the    direct    and    immediate    damage 
to  the    pit.   is     the   difierence  between    Aat  sum 
and  the  value  of  the  land  as  oontempkted  by  the 
indenture  if  the  5000/L  had  been  obtained.    It  was 
said  that  the   pit  might   hare  procured  the  SOOOIL 
from  some  other  party,  but  of  this  there  is  no  evidence. 
He  had  arranged  to  obtain  it  npon  condition  of  the 
deft  being  a  party  to  the  mortgage-deed,  in  accordance 
with  the  covenant ;  but  the  latter,  in  breach  of  it,  n- 
hsed  to  be  such  party,  and  there  is  no  evidence,  nor 
indeed  any    ground  for  supposing,  thst    after  what 
occurred  at  the  meeting  to  complete,  the  pit.  could 
have    procured   the   5000t   from    any   other  quarter, 
unless,  at  all  events,  the  deft  had  been  party  to  tb> 
mortgage,  which  he  had  already  refused  to  be.    Tbii, 
I  think,  the  direct  and  immediate  damage  to  the  pit. 
consequent  upon  the  deft's  breach  of  covenant    But 
damages  may  be  estimated  in  various  ways,  and  I  thiok 
there  is  anothei  view  of  this  case  which  clearly  entitle* 
the  pit.  to  900/.     The  pit,  in  execution  of  the  tmsts 
of  the  deed,  had  expended  and  rendered  himself  Usble 
to  the  amount  of  1 100/.     If  the  deft,  had  performed 
his  covenant,  the  pit  would  have  been  in  poesesaion  of 
5000/.     Therewith  he  would  have  been  obliged  to  piy 
the   building  society  4100/1, ;  but  the  residue,  90w, 
would  hare  been  by  the  terms  of  the  indentora  appli- 
cable to  reimburse  himself  against  the  UOOi    He  w«s 
deprived  of  this  by  the  deft-'s  breach  of  covenant,  sod 
I  own   it  seems  to  me  clear  that  900/.  is  a  damtge 
directlv  and  immediately  consequent  by  reason  of  it ;  bnt 
in  add'ition  to  this,  I  think  that,  if  the  arbitrator  lie  of 
opinion  that  the  land,  if  in  the  state  contemplated  by 
the  indenture,  would  have'  been  of  a  value  exceeding 
5000/.,  sufficient  to  enable  the  pit   to  be  paid  the 
1 100/.  expended  by  him,  and  the  costs  of  the  mortg«g«T 
he  is  entitled  to  them.     I  should  add,  that  the  Uml 
Chief  Baron  differs  from  the  judgment  which  I  hire 
delivered,  and  agrees  with   my  brother  Bramwell  m 
thinking  that  all  that  the  pit  is  enUtled  to  •>7*»I<» 
damages  is  the  costs  of  the  abortive  mortgage,  and  tM 
expenses  which    were  rendered   fruitless    by  delfc' 
conduct. 

Brastwell,  B.— In  this  case  it  is  desirable  t» 
sUte  the  facts  to  show  the  view  of  them  on  which  onr 
opinion  is  founded.  [His  Lordship  here  suted  tbe 
facts  of  the  case,  and  then  proceeded  as  follows :]  TW 
deft,  covenanted  to  execute  any  deed  necessary  '» 
carry  into  effect  anr  disposition  of  the  P"P*'''^ 
authorised  by  this  deed.  The  pit.  arranged  with  tw 
first  mortgagees  that  they  should  accept  41001  w  f™ 
aatisfaetion  of  the  debt;  he  also  procured  penoiu  •» 
lend  5000/.  on  mortgage  of  the  premises  in  qoestwji- 
These  persons  required  the  defendant  to  execute  toe 
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itti  of  mortgiige  which  h«  wh  boood  to  execato,  and 
which  «u  approied  bj  his  solicitor.     This,  however, 
lie  refossil  to  do,  St  the  Isst  moment,  nnleos  paid  his 
debt  by  the  pit. ;  the  pit:  refused  to  do  so,  and  the 
iatended  murtgagees  therrnpon  refosed  to  advance  the 
money.    Afterwards  the  first  mortgagees,  in   ezereiae 
«f  a  power  of  sale,  sold  the  property  for  a  sum  insaffi- 
cisnt  to  carer  them.    There  was  eridenee  that  the  pro- 
petty  was  worth  mneb  mor«  than  5000A,  and  the  sale  a 
bad  one,  and  there  was  evidence  that  it  was  worth  coo- 
sidersbly  I^m.     Whether  the  pit.  sought  for  another 
nettgagee,    whether    be    offered    a    higher    rate   of 
inlenst,   or     whether     be     songht    and    offered    in 
vah,  baviug   found  the  only  persons  who  could  be 
tempted  by  any  rat*  of  interest  to  lend  anything  on 
the  property,  did  not  appear ;  nor  did  it  appear  why 
he  ^  not  pay  off  the  first  mortgagees,  and  so  prevent 
the  diisstroas  sale,  nor  why  he  did  not  buy  the  estate, 
aor  whether  th«  bad  sale  was  owing  to  the  state  of  the 
SMoey-market,  or  to  any  absence  of  parchasem   owing 
to  a  wet  day,  or  a  neighbouring  race,  or  other  objects 
of  attraction.     But  it  was  said  that  the  deft,  by  bis 
bnaeh  of  oontnct  had  oaosed  a  loss  to  the  piL  of  the 
difierence  between  4100/1  and  the  real  value  of  the 
estate.    The  action  ia  brought  for  the  de(t.'s  breach 
of  covenant   in    not  executing  the  intended   mortgage, 
and  we  have  decided  that  the  deft,  ia  liable  to  seme 
dimiges ;  the    question  is,  what  ?     I  am  of  opinion 
only  to  the  expense  of  the  abortive  mortgage.     The 
deft  may  be  the  oanta  line  qua  non,  but  he  was  not 
the  eonta  emuaiu  of  the  alleted  loss.    If  the  intended 
Bortgagees  had  not  inaisted  on  the  delt.'s  execution, 
if  they   had    not    had  a    power    of   sale,    if  they 
had   not   exercised    it,    if   another   mortgagee    bad 
besn    procured,    if  the    pit.   had  purchased,    if    the 
<a>le  had    been     favourable,   the  loss  would  not  have 
happened.    Nay,  if  tbe  pit.  had  paid  tlie  deft,  his 
-elum  of  350il,  it  would  not  have  happened.    The  deft, 
is  not  the  eanse  of  all  these  things  happening  and  not 
happening.     IT  the  deft,  is  liable  to  these  damages,  so 
woold  the  intended  mortgagees  have  been  if  tlie  mort- 
.gagt  had  gone  off  by  their  defanlt ;  so  wonld  every  in- 
tended lender  of  money  be,  at  all  events,  if  he  knew 
the  purpose  for  which  it  wss  borrowed.    It  is  said 
that,  at  alt  evsala,  he  is  liable  in  900L,  the  difference 
between  the  *100L  and  tbe  5000/.,  which  the  pit. 
ceold  have  certainly  had,  and  as  certainly  lost  ;  but 
the  former  reason  spplies  to  this ;  each  claim  is  based 
■en  tbe  same   fallacy.      ^Vhat  was   the   loss   at   the 
noment  of  the  breach  of  contract?     Let  us  see  what 
diAienee  it  at  once  caused  in  tbe  plU's  position.    Had 
tbe  contract  been  fulfilled,  he  wonld  have  had  an  estate 
satgeet  to  a  mortgage  of  5000/.,  and  in  debt  to  bim 
KML,  in  all  5200/.,  with  other  riabilitiea.    By  the 
Inaeh  of  contract  he  had  an  estate  subject  to  a  mort- 
gagso(4IOOJL,  and  in  debt  to  him  1100JL,in  all  5300/1, 
sad  subject  to  the  same  further  liabilities.  His  position, 
tbsrefare,   was   the  same,  leas    the    expenses  of  tbe 
abortive  mortgage.     He  became  worse  off  by  subse- 
^sent  events,  which  might  or  might  not  have  happened. 
The  case  has  been  put  of  a  horse  to  b«  delivered  and 
psid  for  at  a  future  day,  and  the  property  not  to  pass 
meanwhile,  which  sickens  with  a  mortal  disorder  before 
the  tfai.*  for  delivery  and  dies,  after  the  buyer's  refusing 
to  take  it.     I  think  tbe  buyer  would  be  liable  for  the 
vbob  price  because  there  i:i  a  market  price  for  such 
tUags,  aad  the  market  price  of  tbe  animal  would  have 
&n*n.    Bat  that  is  not  the  case  with  land,  nor  indeed 
'is  that  the  claim  made  here.    It  is  not  said  the  land 
fell  m  price,  aad  so  the  deft    ought  to  pay  the  differ- 
ence.    It  is  said  the  land  rem/med  the  same  in  value, 
but  by  the  acts  of  others  was  sold  at  a  loss.     The  case 
'ii  BMir*  aa  though  the  rejected  home,  being  ridden 
booM,  ran  away  or  was  run  against,  and  got  hurt. 
The  preeeot  ease  seeois  to  me  as  though  I  were  to  say 
to  a  nun, "  I  will  always  give  you  201.  for  s  aorereign," 


and  the  promisee  sends  me  one  by  a  child ;  I  break  my 
promise,  the  child  returns  with  the  sovereign,  shows  it 
to  other  children,  and  it  is  stolen,  or  lost;  should  I  ha 
liable  t  Certainly  not.  Logon  v.  Ball,  4  C.  B.  598 ; 
16  L.  J.,  N.  S.,  252,  C.  P.,  seems  very  much  in  point ; 
see  aldo  Sedgwick  on  Damages,  o.  3 ;  Maine  on 
Damages,  14  ;  and  tbe  cases  of  Archer  v.  WillUmu, 
2  G.  &  R.  26;  and  Tyrer  v.  King,  cited  by  him ;  see 
also  Laird  v.  Pirn,  7  M.  A  W.  474 ;  10  L.  J.,  N.  S., 
259,  Ex.  I  think,  therefore,  the  damages  are  tbe  ex- 
penses of  the  abortive  mortgage.  If  the  premises  were 
worth  less  than  5000/.,  and  there  was  no  covenant  in 
the  mortgage  to  pay  the  money,  then  tbe  difference 
between  their  value  and  5000/.  might  be  recovered. 
Anyhow  the  direction  to  the  arbitrator  cannot  be  to 
ascertain  the  Iom  as  proposed  by  the  pit.,  without 
taking  into  account  whether  or  not  the  pit.  could  have 
prevented  that  loss  by  finding  another  mortgagee  or 
otherwise. 

Sule  abtolule  to  reduce  the  datnaga  to  the  amotmt 
of  the  eottt  Of  the  abortive  mortgage ;  etich 
amowU  to  be  aueited  by  an  arbitrator,  (a) 

Pit's  attorneys,  Gregory  and  BotPcUfes. 

Deflt.'s  attorney,  T.  Price,  24,  Abehureb-lane,  agent 
for  Husband,  Liverpool. 

Taetdag,  Nov.  3. 

Be (an  Attorney). 

Where  eerioae  eharget  of  misconduct  againet  an 
attorney  are  brought  before  the  court  of  which  he  it 
a  member,  the  court  wilt  not  permit  any  private 
arrangement  of  it  to  be  made  between  the  partiet, 
but  will  require  that  such  miieonduet  be  JuUy  ex- 
plained to  the  latit/aclioH  of  the  court. 
This  was  a  case  which  stood  in  the  peremptory 
paper,  and  when  called  on  in  its  order  no  one  appeared 
on  either  side. 

Pollock,  C.B.  then  said  :— This  is  an  application 
against  an  attorney,  an  officer  of  this  court  The 
application  was  gronnded  upon  alleged  misconduct  dis- 
closed in  certain  affidavits  filed,  and  which  have  been 
very  carefully  perused  by  one  of  my  learned  brot  hers. 
Grave  charges  are  made  against  tbe  attorney,  wlilch 
must  be  answered  by  him,  and  if  not  answered  ha 
ought  to  be  punished.  If  the  charges  are  not  properly 
and  fully  explained,  the  attnmey  is  a  fit  subject  for  a 
prosecution  in  some  way.  The  court  will  therefore  not 
diicbarge  tbe  rule  which  haa  been  obtained,  neither 
will  it  be  struck  out.  If  those  whose  duty  it  is  to  be 
lirre  and  proceed  with  the  matter  forget  their  duty,  the 
court  will  not  forget  its  duty,  but  take  care  that  such 
steps  are  taken  as  will  prevent  a  private  settlement  of 
the  proceedings  by  smothering  it  and  so  getting  rid  of 
the  matter.  A  rule  with  such  chaiges  as  the  present 
shall  not  be  disposed  of  at  the  will  of  tbe  parties  them- 
selves, and  we  hope  these  obnervations  will  be  conveyed 
to  the  parties  concerned  in  tbe  rule. 

Friday,  Not.  6. 

DioKiasOK  (Administratrix,  &c)  ».  Nobth-Eastbbx 
Railwat  Cohpant. 

Lord  Campbeffi  Act,  9^10  Viet,  c  9S—ifeaning  <^ 
term  "  child"  in  2nd  eection—lUegitimate  child. 

The  mrd  "chUd"  in  teet.  2  of  the  9  *  10  Vict.  e.  98 
(Lord  Can^b^Ct  Act),  meam  a  '•  tegttimate"  child; 
and  an  action  cannot  be  maintained  on  behalf  of  a 
baetard  child  againet  a  railwng  company  for 
damaget  by  reaton  of  the  death  of  the  mother 
through  an  aeddent  to  the  train  in  which  the  wa$ 
travelling. 
This  was  an  action  brought  by  pit,  m   adminis- 

(o)  It  t*  nndentood  that  this  caae  will  be  carried  to  tte 
Ex.  Oh. 
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tratrix  of  her  daughter  Hannah  Dickinson  the  jroanger, 
deceased,  against  the  defts.,  on  behalf,  as  well  of 
herself,  the  mother  of  the  said  deceased,  as  of  William 
Dickinson,  the  child  of  the  said  Hannah  Dickinson  the 
jounger,  to  recover  damages,  nnder  9  &  10  Vict.  c.  93 
(Lord  Campbell's  Act)  for  the  loss  sustained  by  them 
respectively  through  the  death  of  the  said  Hannah 
Dickinson  the  younger,  who  was  killed  by  an  accident 
arising  from  the  collision  of  trains  on  defts.'  line  of 
railway,  on  which  deceased  was  travelling  as  a  pas- 
■enger.  The  particulars  delivered  by  pit.  in  compliance 
with  the  said  Act,  stated  that  pit.,  aged  seventy-three, 
and  the  said  child,  an  infant  aged  seven  years,  were  each 
of  them  entirely  maintained,  sapported,  and  provided 
with  a  home,  by  and  througl:  the  mdustry  of  deceased, 
amd  each  claimed  damages  for  the  loss  of  saoh  main- 
tenance, jce.  in  consequence  of  her  death. 

Defts.  pleaded  that  pit  was  not  the  mother,  and  the 
nid  William  Dickinson  was  not  the  child,  of  the  said 
Hannah  Dickinson  deceased,  as  alleged,  on  which  issue 
was  joined. 

On  the  canse  coming  on  to  be  tried  before  Mellor,  J. 
and  a  special  jury,  at  the  last  Durham  assizes,  upon  its 
being  intimated  to  his  Lordship  that  the  child  William 
was  illegitimate,  his  Lordship  mied  that  no  action  could 
be  maintained  on  bis  behalf,  and  told  the  jury  that  the 
child  being  illegitimate,  was  not  to  be  considered  as 
having  sustained  any  damage,  and  therenpon  the  jury 
fonnd  for  the  pit.  alone,  as  the  mother  of  the  deeeaaed, 
with  150/.  damages. 

Price,  Q.C.  now  moved,  on  behalf  oT  the  pit.,  for  a 
rule  to  show  canse  why  a  new  trial  ahould  not  be  bad 
on  the  ground  of  misdirection,  or  why  damages  ahould 
not  be  assessed  on  behalf  of  the  infant  illegitimate 
child  of  the  deceased,  and  contended  that,  being 
the  child  of  the  mother,  he  was  not  expressly 
excluded  by  the  words  of  the  statute.  The  2nd 
lection  us<»  the  words,  "  wife,  husband,  parent  and 
Mid,"  and  it  was  clear  from  the  interpretation  clanse 
(sect.  5)  that  the  Act  was  not  confined  strictly  to  the 
blood  relationship  of  a  child,  for  it  was  there  said,  that 
<'  child  "  included  both  a  "  grandchild  "  and  a  "  step- 
ebild."  The  Act  therefore  gave  a  more  extended 
meaning  to  the  word  "  child "  than  the  Statute 
of  Distributions.  [Poujock,  C.  B. — Because  the 
mterpretation  clause  extends  the  term  "chUd"  to 
grandchild  and  step-child,  yon  ask  us  to  extend 
it  to  a  bastard.]  The  word  "  child "  does  not 
necessarily  exclnde  an  illegitimate  child.  [Poti- 
i/>CK,  C.B. — In  a  statute  it  does,  though  in  some 
oases  of  devises  under  a  will  it  may  be  otherwise.] 
The  mere  legal  right  to  rapport  cannot,  alone  give  a 
right  of  action ;  the  moral  obligation,  as  here,  was 
sufficient  to  give  it.  Under  the  poor-law  a  grand- 
father and  grandchild  were  each  liable  to  contribute  to 
the  support  of  the  other,  if  drstitnte,  and  that  though 
the  father  were  alive.  The  obligation  on  the  mother 
to  provide  for  her  illegitimate  oSiipring  is  recognised 
in  the  judgment  of  the  Ex.,  delivered  by  Channell, 
B.,  in 

JHekauon  y.  Wright,  2  L.  T.  Rep.  N.  S.  155 ; 

29  L.  J.  150,  Ex.;  affirmed  in  error,  4  L.  T. 

Rep.  N.  S.   21   {vida  judgment  of  Gockbum, 

C.J.) 
Marriage  prohibitions  are  held  to  apply  to  bastards  as 
well  as  to  others,  on  the  ground  that  the  tie  of  natural 
«on<anguinity  was  an  equal  bar  with  that  of  legitimate 
relationship  : 

Bamn   v.  TitsMi,  I   Lord    Raym.    60 ;     a.  c. 

nom.  Bainu  v.  Jefrtyt,  Comyn,  2  ; 
FoUU  V.  Koelzow,  2  L.T.  Rep.  K.S.  178 ;  29  L.J. 

128,  H.C.; 
Jttg.  V.  Brighton,  5  L.  T.  Rep.  N.  S.  56;  30 

L.J.  197,  M.C. 
[PiooiT,   B.— I  think  this    case    was    decided    in 
principle    in  the    Q.    B.    two    or  three    days    ago, 


in  the  case  of  an  action  against  the  administratrix  of 
the  mother  of  a  bastard.(a)  Chahxeli.,  B.— The  2ad 
aeotion  enacts,  &&  (reads  it).  Now,  had  the  mother 
brought  the  action  for  the  .death  of  the  child,  how 
could  she  have  brought  herself  within  the  Act? 
Braxwell,  B.— Suppose  the  son  to  have  badscluU, 
do  you  contend  it  would  have  come  in  under  the  inter- 
pretation clause  as  a  grandchild  ?]  Illegitimate  cbildrm 
have  taken  nnder  a  devise  to  "  children."  See  the 
cases  collected,  2  Jarm.  Wills;  and  Gdl  y.  8ktB^ 
2  Russ.  &  MyL  336,  there  cited  by  Mr.  Jirmao. 
[Braxweli.,  B.— There  the  devise  waa  to  "  the  chil- 
dran  "  of  the  deceased  Mary  Gladman,  who  at  the  tiiae 
of  the  making  of  the  will  had  one  legitimate  and  me 
illegitimate  child  only.  Pollock,  C.  B.— The  nJe  is 
that  a  gift  to  children  means  kgilimate  children,  onleas 
circumstances  or  the  context  show  that  illegitiiiute 
children  must  have  been  intended.  It  cannot  be  stattd 
too  broadly.  See  Hawkins  on  the  Constmction  of  Willir 
p.  80.  PlooTT,  B  referred  to  2  Wms.  Exeentors,  883, 
2sd  edit.]  The  case  is  within  the  spirit  of  the  Aot,  for 
beyond  question  the  cbild  was  dependent  solely  on  its 
mother,  and  is  now  thrown  on  the  grandmother,  and  the 
Act  must  mean  any  child  who  was  deriving  pecanisiy 
advantage,  and  is  deprived  thereof  by  the  death. 

Pollock,  C.  B.— We  are  all  agreed  that  the  appli- 
cation for  thlt  rule  must  be  refused.  We  haven* 
doubt  that  in  this  Act  of  Parliament,  as  in  all  others, 
the  word  "  child  "  means  "  leiitimate  "  child  only;  sal 
I  should  be  very  sorry  to  throw  the  least  doubt  npoa 
the  point  by  granting  the  present  rule.  No  aathotity 
has  been  shown  to  us  for  the  contrary  oonstructim  for 
which  Mr.  Price  has  contended,  and  therefore  the  rale 
must  be  refused. 

Bbamwbll,  Crannbll  and  Pioorr,  BE.  con- 
curred. Rfl*  re/uted. 

Pit's  attorneys,  Gregory  and  RowcKfn,  1  Bedfonit 
row,  agents  for  Robinsott,  Richmond,  Yorkshire. 


COXTBT  OF  PBOBATE. 

Beported  by  Dr.  SwAnar,  o(  Doctora'-comiaoa 

Julg  \6and30. 

(Before  Sir  Cresswkll  Cbbsswsll.) 

Morton  r.  Thorpe  and  othebs. 

In  the  Goods  of  Ashton  Mobton,  deceased. 

WiU—Adtmnistrati<m—Partiet  iitlere$ted^  tmder  »i2 

cited  and  not  appearing — Practice. 

Where  partite  interested  under  a  teetwnentarj  pf^ 

have  been    died  to  appear  and  propomd  it, «« 

have  not  appeared  and  propounded  it,  the  anrt  wB 

grant  adminittration  a$  to  an  inietlau,  or  proiale 

of  an  earlier  will,  at  the  cote  mag  be,  M  ammm 

form  : 

Qiiare,  ought  not  the  mil  in  rttpeet  of  teUrt  «« 

partirt  are  died  to  be  filed  in  the  regittrg,  if  in  the 

poeteaion  or  power  of  the  party  applying  t 

In  this  case  the  deceased,  Ashton  Morton,  died  « 

the  31st  Jan.  1863,  a  bachelor  without  a  parent,  si* 

leaving  John  Morton  and  Martha  Ricbardno,  *■<'**' 

his  natural  and  lawful  brother  and  aister,  and  Ws  «uj 

next  of  kin  and  the  only  persons  entitled  in  disttiM- 

tion  in  case  he  died  intestate.      After    his  death  s 

will    bearing    date   22nd   Nov.    1862  was  prodneea, 

wherein  the  said  John  Morton  and  John  Thorpe  »«• 

appointed    executors ;    and    various    persons  of  the 

names  of  Brown,  Thorpe  and  Richardson,  indudiog  t" 

said  Martha  Richardson,  were  legatees. 

The  will  had  been  filed  in  the  registry,  andaoU- 

(o)  The  case  rerened  to  la  RiUtintir  v.  Templi  (A*^t 
tratrix),  reported  ante,  p.  256,  where  il  waa  held  thai  nw" 
was  no  legal  obUgation  on  the  peraonal  representaa"  « 
the  mother  of  a  baatard  under  sixteen  to  P^""*  "  "^ 
aasota  towards  Its  support  since  the  mother's  deatk 
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iiaa  fonnded  on  the  affidavit  of  John  Jlorton  had  been 

serred  on  tbe  otlier  executor  and  the  legatees,  calling 

apon  tbera   to  caosa  an  appearance  to  be  entered  for 

them  in  the  court,  and  to  proponnd  the  aaid  will  in 

aokmn  form  of  law,  or  to  show  caow  wby  the  said 

will  ahoold  not  be  declared  onll  and  invalid,  and  why 

letter*  of  admiDistration  shoald  nut  be  granted  to  John 

Uorton,  as  tbe  brather  and  next  of  kin  of  the  deceased, 

with  intimation  that  in  case  of  tbe  parties  cited  not 

appearing  and  proponnding  tbe  will,  tbe  coart  or  iti 

registrars  wonld  proceed  in  tbe  premises,  their  absence 

notwithstanding. 

Pritehard  moved  tbe  oonrt  accordingly. 

Sir  C.  Cbesswkli. — ^Did  not  Sir  Herbert  Jsnner, 

in  the    Good$    of   Vattt,  deceased,   1    Cart.    594, 

rafoi*  to   set   aside   a  will  on  the  consent  of  parties 

interested,  observing  that  no  person's  consent  can  make 

«  will  no  will  ?     Yon  had  better  consider  this  point. 

Pritehard  renewed  tbe  motion  in  tbe  case  referred 

to. — It   does  not  appear  that  the  parties  interested 

onder  tbe  will  had  been  died  to  propound  it.    In  a 

later  case,  where  that  was  done,  Sir  Herbert  Jenner 

approved  the  coarse  adopted,  and  granted  probate  of  a 

"will  of  earlier  date,  passing  over  one  of  later  date. 

Palmer  and  Brom  v.  Dent  and  olhen,  3  Bob. 

284; 

Coonsel  also  referred  to  certain  unreported  cases: 

BoddicoaU  v.  Go$t^  and  otktrt,  IStb  Dec  1849 ; 

Boater  T.  ffavke  and  othert,  19th  March,  1850 ; 

Wetteott    V.   Langworlhg,    13th   Kov.    1852,  in 

snpport  of  the  practice. 

There  was   also   an   affidavit  of  one  of  the  attesting 

witnesses  to  the  effect  that  he  placed  his  signature  to 

the  will  on  tbe  Ist  Feb.  1863,  after  the  deceased  was 

in  fact  dead. 

Sir  C.  Cresswell. — If  yon  intend  to  rely  on  this 
affidavit  I  should  certafuly  require  further  infor- 
mation. 

PritcAard. — 1  rely  on  the  cases  cited,  and  submit 
that  where  the  parties  interested  have  been  cited  the 
coart  need  not  have  any  information  as  to  the  validity 
or  invalidity  of  the  paper.  Cur.  adv.  ruA. 

June  30. — Sir  C.  Crrsswbi,l. — I  have  con- 
■idind  this  matter,  and  think  that  there  ii  a  snb- 
atanlial  distinction  between  citing  parties  interested  to 
sppear  and  proponnd  a  will,  and  merely  bringing  in 
their  coosenki  to  the  will  being  passed  over.  As  the 
parties  cited  in  this  case  have  not  appeared,  I  think 
administration  may  eo  to  the  brother  as  prayed. 
Solicitor,  ff.  D.  Pritehard. 


whether  there  was  any  precedent  before  his  brother 
Holroyd  ? 

Griffith!  could  not  cite  a  case,  bat  thought  he  had 
known  each  an  opposition  permitted. 

Mr.  Commissioner  GocLBCRH  doubted  whether  an  ■ 
opposition  could  proceed  nntil  the  claim  had  beea' 
ripened  into  a  proof,  but  tbe  way  to  do  it  was  by  ad- 
JDornment,  to  allow  time  for  the  claim  to  be  turned 
into  a  proof;  bat  there  was  hardship  in  that  course  npoo 
the  bankmpt.  But  tbe  debt  might  be  also  taken  jmv  ' 
amcetnu.    What  was  the  object  of  the  creditor  ? 

R.  Griffiths. — A  cash  and  deficiency  seoonnt. 

Godday,  solicitor  for  tbe  official  assignee,  thought- 
saoh  an  account  would  be  utterly  useless. 

3fr.  Commissioner  Godlbur:i  thought  tbe  creditors 
entitled  to  a  reasonable  account,  and  ordered  an  ad-- 
joomment  for   that  purpose. 

Adjourned  accordinglj/, 

[iVo^e. — An  undertaking  by  a  creditor  to  prove,  as  •- 
condition  lor  him  to  be  allowed  to  oppose  the  banlt- 
rnpt,  upon  his  coming  to  pass  his  last  ezaminatioii, 
amounts  to  an  election  within  this  section,  and  oons»- 
quently  avoids  an  execution  by  the  creditor  under  whicl» 
he  detains  the  bankmpt  in  cnstody :  See  Se  John*, 
32  L.  T.  Rep.  41 ;  and  Dor.  &  Mao.  Bank.  Prac.  861.J 


COTTJEtT  OF  BANKBTJFXCT. 

Beportcd  br  David  CatoIUobai,  Ear).,  BatrUter-at-Law. 

Tuuday,  Oct.  13. 

(Befon  Mr.  Commisaioiier  GoOLBVitif.) 

Re  Stoweli- 

Crtdilor*  placing  claims   upon  the  proceedings — 

Opposition  bg. 
Where  a  daim    is  upon    the  proceedings  oidy,  the 
dttimant  is  not  precluded  from  opposing  a  iank- 
rtpfs  order  of  discharge. 

Tbu  bankmpt,  a  schoolmistress,  came  up  for  her 
order  of  dischari;e. 

RiAertton  Griffiths  appeared  to  oppose  for  a  creditor 
who  had  only  placed  a  claim  upon  the  proceedings. 

Mr.  Commissioner  GouLnonN  inquired  whether 
there  was  any  precedent  <or  allowing  an  opposition  by 
a  creditor  who  had  not  proved,  but  had  only  claimed 
to  prove  for  a  debt? 

R.  Griffiths  submitted  that  it  would  be  a  great primii 
/<Kie  ease  of  hardship  to  prevent   a  creditor  opposing 
■udet  suoh  circumstances. 
Mr.  Commisuoner   Godlbush   wished    to    know 


DIGEST  OF  UABITIME  I.AW  OASB» 

(BXOBFTIira  SAIj7A.aBl  AWABSS.) 

FaoH  1837  TO  I860. 

(CoXtniMii  flvm  p.  tH.) 

CR.B.— Tb*  I.AW  Tons  RirOBTS,  S.a,  will  gin  all  Um  Msittlaw 
Law  Cun  tfNided  (ram  Mtduelmu  Tirm  ISM.  TkU  lilamt  wUI 
aoouln  aU  (vioiiic  th«  Salvag*  Awardi)  dacidsd  trom  ISSf  to  N«v» 
ISM.  A  IMfMl  of  Un  Salnga  CaMi  doi' 
■ppMrluc  in  %bt  Ljlw  Tluaa.] 


ilurinc  ta«  MB«  pMted  Is 


SHIPOWNER  (continued). 
21}9.  Question  as  to  shipowner's  lUbllltjr  for  loss  caoaeA 
by  a  mistake  of  the  miisctir.     Opinion  of  Campbell,  C  J.  : 
(The  Peruveraiue;  Uiiorne  v.  UMocts,  Q.  a,  July  I,  18SS, 
Shipping  OaitlU  ) 

2  J  40.  Claim  at  the  instance  of  a  roarebant  acalntt  a  shl^ 
owner  for  damaKS  to  carxo  of  potatoes  from  being  left  un- 
protected, except  with  canrai,  for  several  days  during 
severe  trost  at  Constantinople  :  (Tlu  African,  s.,  SiduU  v. 
Dixcn,  Ac.  Q.U..  Nov.  ID,  1U6,  Shipping  OatHU.)    ■ 

'iHL  Shipowner  held  liable  to  shippers  fbr  value  of  ftoodft 
delivered  to  holdersnf fraudulent  asslsumeotofblllofladUit, 
the  master  having  signed  bllh  of  iadlojc  without  aeeioff  the 
mate's  receipt  for  goods:  (Sehtuter  and  Co.  v.  tfeKellari 
q.B..  Feb.  11, 1857  ;  rale  for  new  trial  granted,  Q.B  ,  Aprit 
17.  1897,  Harrison's  Digest,  198 ;  S  Jar.  N.S.  132U ;  36  L.  J. 
181,  ().  U. ;  Maelachlan  on  the  Law  «f  Merchant  Sblpping. 
»44.) 

SHIP'S   PAPERS. 

(See  "Simulated  Papers," Spoliation.") 

tut.  Practloe  of  the  conrt  where  simulated  or  contradio- 

tory  papers  are  produced  In  a  claim  for  restltntion  of  ea^ 

tared  property.    Colonrable  bill  of  lading.    Burden  of  proof  : 

(The  Ma.  A.  C,  June  ».  ISM  ;  1  E.  A  A.  R.  336.) 

»43.  Effect  given  to  the  fact  of  tbe  regularity  of  ahlp'» 
papers  In  questions  relating  to  tAe  ownership  or  natlooafc 
character  or  a  cnptured  ship:  (The  Ballica,  A.  C,  Feb.  9, 
1839;  Spink's  Prize  Cases.) 

1144.  Case  relallve  to  papers  to  be  carried  bj  a  nentraV 
ship.  Dnt7  of  captors  in  regard  to  sliip's  papers.  Sec,  under 
the  Act  17  Vict.  c.  18  :  (The  Ottut.i.  C.  P.  C.Feb.  23, 18»»k.. 
Splnks'  Prise  Cases.) 

SHIPPER. 
(5m  "Dangerous  Goods,"  "Freight,"'  1218.) 
cnnx  TO  caHTnrrs. 
Delivery  of  Cargo.  21 46. 
Freight,  2147,  2148  to  2190. 
Hypothecating  Cargo,  2149. 
Spontanouos  Combustion  of  Cargo,  2149. 
2149.  Held,  tliat  a  shipper  of  goods  at  Newcastle,  who  haA 
transmitted  the  bills  of  lading  to  the  consignees  in  New 
York,  coald  not  interfere  to  prevent  the  master  pledging  the 
cargo  at  an  intermediate  port  for  tbe  repairs  of  the  ship,  un- 
less he  conld  show  that  tbe  property  of  the  gtxKls  still  re- 
mained with  him ;  ship  bonnd  from  Newcastle  to  New  York^ 
pnt  into  Cnwes  for  repairs  :    {Raj/ne  v.  Benedict.  Ch.  C, . 
April  10,  1841,  affirming  Judgment  of  VIce-Cbancellor.    But 
see  Benecke's  FrtnclpIrs  of  Indemnity,  29%  as  to  master  not 
being  entitled  to  hypothecate  cargo  U  he  eaunot  thereby. 
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-wtve  part  of  the  careo.)  Gams  relattve  to  fflrlng  notice  to 
■blppera  reganllng  bottomry,  &c.,  Nos.  344,  239. 

2146.  Qae8tion  as  to  cUlm  of  the  stilpperofa  carfco  par- 
«taa»ed  by  him  on  account  and  risk  of  a  correspondent  to 
withhold  delirery  of  the  crjto:  lOreen  r.  MaUbuid,  KoUi 
<Coart,  Feb.  10,  1842,  Shipping  Oasetle). 

2147.  Qaestion  as  to  llibiilcy  of  shipper  of  soodi  ttor 
freight  where  the  •'  stop"  on  the  ((ooda  for  freUht  was  taken 
«fr,  and  the  consittnees  became  bankmpt;  (Orten  v.  Din>m^ 
Ac.  E.C.  July  11.  184a,  Slipping  aaulU.) 

3143.  The  owners  of  a  ship  may  proceed  either  against 
shipper  or  consignee  for  freight,  and  may  say  to  the  con- 
slgnee,  '*  We  take  year  secnrlty  to  enable  the  stop  on  the 
cargo  for  freight  tu  be  removed,  bnt  if  you  do  not  satisfy 

4be  freight  we  hold  the  shippers  liable."  Obaerrationa  on 
Saundtn  i.  VaiutUar,  the  Lord  Chief  Baron,  Is  Orcm  t. 
JHrom,  ftb,  C.  E.,  July  II,  1848,  Shipping  Oautlt.  See  No. 
2I«>. 

2149.  Verdict  of  a  majority  of  a  Jury  taken  of  consent, 
fladiag  that  a  cargo  of  copper  ore  hid  not  been  in  a  St  con- 
dition for  shipment  when  pnt  on  board  and  apontaneons 
combustion  arose  Arom  the  snlphnretted  hydrogen  emitted 
hy  the  ore,  and  other  goods  bad  to  be  taken  at  an  interme- 
diate port  in  Ilea  of  it  at  a  less  freight :  shipper  held  liable, 
under  the  direction  of  the  [.ord  Chief  Baron  to  make  np  the 
dafleiencv  of  flight  to  the  shipowner:  (T/u  Tl»ma»  Bttt; 

iMichardaony.  Sadie'.  C.  E.,  Dec.  21,  I8J3.) 

2ifl0.  Liability  of  shipper  in  London  for  freight  reftised  to 
be  paid  by  the  consignee  for  carriage  of  a  mare  landed  at 

«t    Vincents  :  {T/lt  Bolivar;  Onathtad  v.  Lidiard,  C  S.  C 
Itarch  30,  1834.  Shipping  OaaUt.    See  No.  2148.) 
2161.  Shipper  of  goods  held  liable  in  payment  of  freight  in 

'  tlie  first  Instance  tor  bricks  which  had  been  reduced  to  dust 

-  x>wlng  to  machinery  having  been  stowed  above  them,  but 
were  vtrtoallx  received  in  their  decomposed  state  and  used 
as  ballast  by  the  shipper's  agent  at  the  port  of  destination. 
■A  claim  for  damage  to  the  gOoda  should  be  the  subject  of  a 
aeparate  action :  (}A<  UaOlda  WalUnbadi ;  aamtt  v. 
MtthuiMh.  V.  Ch.  C,  Shippaig  OaatU.  April  29,  18M ;  33 
L.  T.  Bep,  28 ;  W.  Rep.  491 ;  4  Jur.  N.S.  943.) 

SHIPPING   AND    MERCANTILE  GAZETTE. 

3161a.  Verbatim  report  In  the  above  Jonmal  of  Jniiga's 
sommiDg  np  at  the  trial  of  a  cause  at  Guildhall,  referred  to 
by  the  court  in  ne  BarH»gtr;  lAndiay  v.  LoMf,  Q.  B., 
Ifltchell's  Maritime  Register,  April  18,  1863. 

riir<>«  bf  the  Ctmpiltr.—Tbn  reports  or  the  Judgments  in 
Admiralty  caseaeiven  in  the-tAJp/ija;  OatetU  are  pecniiarly 
'Talnable,  and  have  been  not  only  Sled  by  proctors  for  con- 
venient reference,  but  on  various  occasions  cited  in  the 
Admiralty  Court,  and  made  available  by  Dr.  Swabcy  in  his 
aeries  of  Admiralty  Reports.  This  Digest  and  the  Digest  of 
SalTsga  Awards  is  an  index  to  reporu  in  that  ahlpping 
"journal  since  its  coonmenoement ;  in  other  words,  a  digested 
index  to  Dr.  Lnshlngton's  decisions  down  to  the  year  1860, 
«nd  Inelndlng  many  leadinjr  cases  since  that  date] 

SHIPPING  MASTER. 

2163:  Non-lnterfiBreuce  of  shipping  master  in  cases  of 
wagee  where  proceeding*  are  pending  before  a  decree  has 
been  made  by  a  court  of  law :  (The  Otunleu  of  Cawdor, 
Thames  Police  Court,  Ang.  2«  and  27,  1896,  Shipping  aaitttt.) 

2163.  Another  case  on  the  same  subject.  Coitstmction  of 
i»  A  U  Vict,  c  9:,  secta  96  and  98  :  iThtAraminla,  A.  a, 
reb.  39,  1866;  W.  Repi  896.) 

SHIP'S  STORES. 

3164.  Shipowners  held  liable  for  stores  sapplled  to  the 
order  of  the  ship's  agent  in  London  by  directions  of  the 
•managing  owner:  (.HaU  v.  Hoitard,  C.  8.  C,  Sl^plM 
eaaHU,Dn.  16,  1863) 

3166.  Shipowner  held  liable  (br  neceasary  stores  supplied 
at  Bristol  by  order  of  the  master  to  a  ship  belonilng  to 
49anderland:  (,lfi>orsv.  Cooptr,  Bristol  a  C,  Dec,  8, 1864, 
ahippimg  OatetU.} 

2I6&  Spare  spars,  canvas,  boats,  and  sarpln*  storea  for 
ship's  oae,  held  to  be  included  In  the  words  •*  ship's  tackle, 
apparel,  and  fumlture,"  and  tlieretore  within  the  seamen's 
lien  for  wages.  Storea  for  three  years  had  been  pat  on 
toard.  The  crew  proceeded  lor  their  wages,  and  the  sliip 
and  storea  were  sold  by  order  oi  the  Vice-Admiralty  Court. 
Anthotlties  cited  in  argument :— Pritchard'a  Admiralty 
J>igeat  aa  to  mariners'  lien  for  wages:  Oale  v.  Laurie,  6 
Bamewsll  *  Cresawea  Constmction  of  63  Geo.  8,  c.  169. 
Mo  order  made  aa  to  casta.  It  being  the  Arst  time  the  qaes- 
-tlon  had  been  raised :  (TUe  Prinee  Hefenl,  Vice>AC. ,  Adelaide, 
JBtipping  Gatette,  Aug.  10,  1867.) 

[^ole.— In  the  repjrt  of  this  case  it  Is  mentioned  that  one 
•f  the  connsei  said,  "  He  believed  there  were  no  Admiralty 
Seports  In  the  colony,  and  he  conid  therefore  rely  only  on 
«he  text-books  and  colonial  practice."] 

SHIPWRIGHT. 
(See  "  Repairs.") 
2167.  A  shipwright  having  contracted  to  repair  a  ship  so 
«a  to  reader  her  Rt  to  be  put  on  the  red  star  class  in  Uoyd'a 
legistsr,  held  liable  lor  loss  caused  by  the  negligenee  o<  his 
•workman  in  omitting  to  make  good  certain  defective  plass* 
in  thestiip:  (7*«  BnUrpriH;  Strmg  v.  TVtsisr,  C.  P~  Jaly 
a  IMI,  Slipping  Oairttt )  .         "        ' 


3168.  Verdict  of  Jnry  against  shipwright  for  cost  of  i» 
newing  InsulBclent  repairs,  an<l  for  hall  the  conseqnenHsl 
damage  by  having  to  pnt  into  a  port.  Question  as  to  geaaral 
or  limited  contract :  (The  Tametlane ;  SbntUe  v.  Pttetcr, 
Western  Circnit,  Winchester,  March  4,  Shaping  OtteOt, 
March  9, 1867.) 

SIGNAL  or  DISTRESS. 

3199.  What  is  a  signal  of  distress?  Fishlngvesadsleaving 
their  occupation  to  answer  such  a  signal,  and  therefore  In 
tho  expectation  of  having  to  perform  a  anivage  service,  sre 
entitled  to  Indemnity.  Mere  Ignorance  of  locality  does  not 
seem  a  snfBclent  ground  for  charging  sslvage  hiitead  of 
pilotage :  (The  Pepita,  A.  a,  March  16,  1863,  Sh^if 
Oautte.) 

2160.  In  salvage  qnesHons,  any  signal  hoisted  by  a  vassei 
which  is  in  a  damaged  state  is  held  to  be  a  signal  of  dlatroa, 
and  not  merely  a  signal  for  a  pilit :  (7'Ae  Fdix,  A.  C  April 
4,  1863 ;  lU  Bedoig,  A.  a.  April  29,  ItiM  ;  The  Niani  v. 
nujohn,  A.  C,  Feb.  38, 1864,  Shipping  aattUe.) 
SILK. 

3161.  Underwriters  lield  not  liable  for  a  total  loss  on  Ok 
damaged  by  salt  water  and  sold  at  an  intermediate  pott, 
although  part  of  it  might,  at  a  reasonable  expense,  have 
been  put  Into  proper  condilion  to  be  forwarded  to  its  dssO- 
natton ;  the  silk  being  inaured  free  hom  particular  average. 
Case  of  So»ee  v.  Saleador  di«tingnished  from  this  case. 
Principles  applicable  to  eonstrncUve  total  loss  of  gosda  ; 
(Xavoee  v.  Baddon,  £e.,  C.  P.,  Jan.  2.%  I860 ;  Harrison's 
Digest,  3016 ;  C.  B.  30  ;  19  L.  J.  161,  C.  P. ;  Amonid,  11:8 ) 

SIMULATED  PAPERS. 

3162.  In  disposing  of  a  cliiira  of  a  neutral  merchant  Ibr 
restitntion  of  cargo.  Dr.  Lnshington  said  that  fbrther  proof 
could  not  be  allowed,  "  where  there  was  any  attempt  ts  de- 
ceive the  court  by  tlie  mannlketnre  of  papers  not  of  a  tms 
and  gennine  character" :  (The  tda,  A.  C.,  June  39,  1864 1 
I  E,  &  A.  a  33&) 

(To  beeontinaei.) 


iS^utts  (iTourts. 

» 

SOLIiS  COTTBT. 

Reported  by  H.  B.  Youso,  Esq.,  Barrister-at-Law. 

7%ttr«day,  Nov.  S. 

Habteb  r.  Mabteb. 

Practiot — ifotum   for    decree — ffoa-appecaxmce  of 

pit.— Affidami—  Coate. 
When  the  pit.  hag  given  notice  to  the  deft.  i»  a  nit, 
that  it  ie  (o  come  onto  be  heard  upon  a  au>tum/er 
a  decree,  and  then  dote  not  himself  appear  at  He 
hearing,  the  deft,  oho  doee  appear  is  eetiUtd  Is 
his  costs  trithmit  producing  an  afidavU  of  strsia 
of  the  notice  of  motion. 

This  eaose  cams  on  to  be  heard  apon  a  mstios  ftr 
«  decree.  The  pit.  bad  served  the  defc  with  a 
notice  of  the  motion;  bat  nevertheless  did  not  bimsslf 
appear  npon  it. 

Bobhouse,  Q.  C,  for  the  deft.,  asked  for  hi*  ooits. 
There  was  no  affidavit  of  tho  service  of  the  notice  of 
motion  npon  him,  and  the  only  question  was,  wfaethar 
it  was  neoessary  to  produce  such  an  affidavit  to  tk* 
conrt  in  order  to  entitle  him  to  the  oasis  of  his 
appearance  on  the  motion  ? 

The  Maotbb  of  the  Rolls.— This  being  a  motioa 
for  a  decree,  I  think  that  no  affidavit  is  rsqaired. 

Bobhouse,  Q.C.,  at  a  later  period  of  the  daj,  sgiii 
mentioned  the  case,  and  said  that,  if  th*  nos- 
appearance  of  the  pit.  shoald  be  found  to  have 
arisen  from  anjr  informality  in  the  procee^g*  take* 
in  the  offices  of  the  court  (where  some  anoertaia^ 
sppeared  to  exist  as  to  the  correct  practice),  his  client 
wonld  not  avail  himself  of  that  eircamstancs. 

July  9,  14,  15  and  31. 

BbOI;M    t>.    KXIMEDT. 

Barrister  and  dient— Deed  of  gift  bg  the  latter  to  the 
former — Undue  injlaence — Deed  net  aside. 

Where  one  person  possesses  undoubted  in/Uenee  ow 
another,  he  must  not,  even  if  the  infiienoe  spring 
from  ties  of  the  most  sacred  andkgitimate  charaetsr 
— as,  for  instance,  that  of  a  father  over  his  oan 
daughter — «»er<  hie  infiiuneefor  his  omn  adroat^jfc 
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[Bolls. 


£,  a  iarritler,  acted  at  the  prof*t$ional  adtiter  of 
P.  S.,  aad  being  comiel/or  her,  tueeeeded,  afltr 
awei  litigation,  in  ettahUihing  her  title  to  lome 
vahable  e$tatet.  K.  pottested  great  influmce  onr 
P.  8.,  and  the,  in  return  for  hit  tervicet,  executed 
a  deed  conteging  to  him  the  revertion  in  fee, 
expectant  upon  her  deceate,  in  the  recovered  etiatet. 
K.  aad  P.  S.  oflermtrdt  hecnme  at  emnity  tm/A  each 
other.  K.  brought  ok  action  agaimt  her,  vpon  an 
aOeged  contract  to  pag  him  '20,0001.  for  hit  tr- 
ricei.  The  Court  if  C.  P.  held  that,  even  if  tuck 
a  eofttraet  were  proved  to  exist,  no  action  vouU  lie 
qxm  iL  P.  S.  afleraardt  filed  a  billinlhit  court 
to  let  aiide  the  deed  of  conveganee,  on  the  ground 
of  undue  in/heace  exerased  over  her  by  K. : 
BeU,  that  the  deed  mutt  be  tet  aeide ;  the  revertion 
M  the  ettale*  reeonveged  bg  K.to  P.  3.,and  IheeoH 
of  the  suit  paid  bg  the  former. 
The  pits,  in  this  mit  were  Charles  Wilsons 
Bronn  tnd  his  wife  Patience,  b;  Biobard  Lawrence  her 
Mxt  friend.  The  defts.  were  Mr.  Charles  Bann 
Kaooedy,  bairiiter-at-law,  and  a  Mr.  Reid. 

The  object  of  the  snit  was  to  set  sslds  a  deed,  dated 
the  10th  Unj  1859,  by  which  the  pit.  Mrs.  Bronn  had 
eonteyed  to  the  deft.  Mr.  Kennedy  the  rcTeraion  in  fee, 
expectant  on  ber  decease,  in  certun  real  property 
celled  the  Swinfen-hall  estates,  in  the  connty  of 
Stsfford. 

The  deed  in  question  wss  as  follows : — "  This  inden- 
ture, made  the  10th  Hay  1859,  between  Patience 
Svinfen,  of  Swinfen-hall,  in  the  ooanty  of  Stafiord, 
widow,  of  the  one  part,  and  Charles  Rann  Kennedy,  of 
the  Inner-temple,  London,  barrister,  of  the  other  part : 
Whereas  tba  said  Patience  Swinfen  has  for  a  long 
time  past  been  engag;ed  in  legal  proceedings  in  and 
aboot  the  defending  and  establishing  her  title  to  the 
estate  hereinafter  mentioned,  and  the  said  legal  pro- 
oeedings  hare  been  broaght  to  a  final  conclusion,  and 
her  title  to  the  said  estate  is  now  fully  established : 
And  whereas  the  said  Chas.  Bann  Kennedy  has  been 
sagsged  as  ber  counsel  in  the  said  legal  prooeed- 
ingi,  and  she  the  ssid  Patience  Swinfen  desires  t« 
(eoompense  bim  for  bis  services  as  such  counsel, 
sod  to  oonrey  to  him  the  reversion  of  the  said  estate 
subject  to  her  own  life-interest  therein,  and  chargeable 
as  hereinafter  appears:  Now  this  indenture  witnesseth 
that,  in  consideration  of  the  services  rendered  to  her  as 
aforesaid  by  the  said  Charles  Rann  K<>nnedy,  and  also 
is  consideration  of  her  esteem  and  friendship  for  the 
ssid  Cbaiies  Rann  Kennedy,  slie,  the  said  Patience 
Swinfen,  doth  hereby,  of  her  own  free  will,  give,  grant 
aad  convey  onto  the  said  Cliarles  Rann  Kennedy,  and 
Ins  heirs,  all  that  her  estate  at  Swinfen,  near  Lich- 
field, in  the  said  county  of  Stafford,  comprising  a 
Bsnsion-honse  and  grounds  snd  several  farms  near 
or  adjoining  thereto,  all  which  said  estate  was  devised 
to  her,  the  ssid  Patience  Swinfen,  by  Samnel  Swinfen, 
of  Swinfen-hall  aforesaid,  and  all  the  lands,  heredita- 
ments, rights,  liberties,  easements,  privileges,  rents  and 
profits  wbstsoever  to  the  said  estate  belonging  or  in 
anywise  sppertaining,  or  with  the  same  now  or  at  any 
time  heretofore  demimd,  held,  occupied,  or  enjoyed,  or 
reputed,  deemed,  taken,  or  known  as  part  or  parcel 
thereof,  with  their  appurtenances,  and  all  the  estate, 
right,  title,  interest,  property,  claim  and  demand,  both 
at  law  and  in  equity,  of  ber  the  said  Patience  Swin- 
fen, in,  to,  or  upon  the  said  premises,  and  every  part 
thereof,  to  have  and  to  hold  the  said  estate,  mansion- 
house,  grounds,  farms,  land,  hereditaments,  and  sll 
and  singular  other  the  premises  hereby  given,  granted 
and  conveyed,  or  expressed  and  intended  so  to  be, 
unto  the  said  Charles  Rann  Kennedy,  and  his 
hein,  to  the  n%e  of  the  said  Patience  Swinfen, 
for  the  term  of  her  natural  life,  and  from  and  after 
the  decease  of  the  said  Patience  Swinfen  to  the 
use  of  the   eaid   Charles    Rnnn  Kennedy,  bis    heirs 


and  assigns,  subject  to  and  chargeable  with  all  saeb 
debts  as  shsll  be  due  and  oving  from  the  said  Patieno* 
Swinfen  at  the  time  of  ber  decease,  not  exceeding  i» 
the  whole  the  sum  of  10,000/.,  snd  also  subject  to- 
be  ohargsabla  with  the  payment  of  anch  aum  or  snms 
of  money  not  exceeding  in  the  whole  the  sum  of 
10,0002.,  to  such  person  or  persons  respectively  as  ths 
ssid  Patience  Swinfen  shall  by  her  last  will  direct  snd 
appoint.  In  witness  whereof  the  said  parties  hennnta 
have  set  their  hsnds  and  seals,  the  day  and  year  first 
ab«T«  wiittsn. 

"PXTtmSCX  SWIKFBK  (l.8.) 

"  Crarlis  Raich  KEaNBDT  (l.  8.) 
"  Signed,  sealed  and   delivered  by  the  above-namei< 
Patience  Swinfen   and  Charles  Bann  Kennedy,  in 
the  presence  of  Edwd.   H.   Collis,  attorney,   Bir- 
mingham ;  Jsmss  Ur«,  attomsy,  Birmingham." 
In   the   month  of    Ds&   1861    the  pit.   PntisoM- 
Swinfen  msrried  Mr.  Charles  Wilsons  Bronn,  when  » 
msrriage-settlemeot  wss  executed,  of  which  the  deft. 
Mr.  Beid  was  the  tmstee. 

The  further  facts  of  the  case,  so  far  as  they  ai» 
material  to  this  report,  will  sufficiently  appear  from  the 
judgment  of  the  M.  B.,  infra. 

Cole,  Q.C.  and  E.  Kag  appeared  for  tba  pits.,  sod' 
contended  that,  as  Mr.  Kennedy  was  a  barrister-at-law, 
the  oonsideration  expressed  in  the  deed  vitiated  it ;  and 
that,  moreover,  it  was  executed  by  Mrs.  Broun  under 
the  pressure  of  a  most  extnordmary  and  improper  in- 
fluence, which  Hr.  Kennedy  had  obtained  over  hen,- 
Tbey  cited 

Boghton  v.  Boghlon,  15  Besv.  278; 
Buguemn  v.  Bazeley,  U  Ves.  273  ; 
Cook*  V.  Lamotte,  15  Beav.  234; 
Anderson  v.  EliaorOt,  3  Giff.  1 54. 
Kennedy  appeared  personally  on  his  own  behalf,  and 
at  great  length  and  in  a  most  able  and  learned  argu- 
ment contended  that,  his  position  of  counsel  and  adviser 
to  Mrs.   Bronn   did   not   prevent  him  from  accepting 
such  a  gift  as  that  comprised  in  the  deed  of  1859,  and> 
be  insisted  that  no  nndue  influence  had  been  exerted  by 
him  to  bring  about  the  execution  of  the  deed  by  Mrs. 
Bronn  in  his  favour.     He  dted 

Kennedy  v.  Broun,  32  L.  J.,  K.  S.,  137,  Q.B.; 
Gtbton  V.  Jeyet,  6  Ves.  266 ; 
Eolman  v.  Loyntt,  4  De  G.  M.  &  G.  270 ; 
Hobday  v.  Ptteri,  29  L.  J.,  K.  S.,  780,  Ch.; 
Morgan  v.  Biggini,  1  Giff.  270 ; 
O'Brien  v.  Lewu,  7   L.  T.  Rep.  N.  8.  734 ;  s.e. 
on  appeal,  8  L.  T.  Rep.  K.  S.  179,  380,  683  ^ 
Cooke  V.  Setree,  I  Ves.  &  B.  126 ; 
Billage  v.  Southee,  9  Hare,  534 ; 
Jie  Whilcombe,  8  Besv.  140 ; 
Stedman  v.  Colletl,  17  Beav.  608 ; 
Blagrove  v.  South,  2  K.  &  J.  509  ; 
Waters  f.  Taylor,  2  Myl.  &  Cr.  527 ; 
WeUt  V.  iliddteion,  1  Cox,  112; 
Griffiths  V.  Robint,  3  Mad.  191 ; 
NoUidge  v.  Prince,  2  L.  T.  Rep.  N.  S,  720  ; 
Woodaardt  v.  Humpage,  3  Giff.  337 ; 
Archer  v.  Hudson,  7  Beav.  651 ; 
Bilker  v.  BradUy,  7  De  6.  M.  &  0.  597  ; 
Walker  v.  Smith,  29  Beav.  394 ; 
Hindion  r.  Wetherall,  I  Sm.  &  G.  604  ;  s.  ei^ 

on  sppesl,  23  L.  J.,  N.  S.,  120,  Ch. ; 
Prideaux  v.  Lonidale,  8  L.  T.  Rep.  N.  S.  109, 

554  ; 
Prait  V.  Barker,  1  Sim.  1  ; 
Fonhauj  v.  Wihby,30  Beav.  243; 
ro*«r  V.  Taker,  8  L.  T.  Rep.  N.  S.  525,  797. 
Cole,  Q.C,  was  not  called  upon  for  a  reply. 
July  31. — Tlie  Master  of  the  Rolls. — This  snit 
was  instituted  to  set  aside  a  deed  by  which  the  pit., 
Mrs.  Bronn,  granted  to  the  deft.,  Mr.  Kennedy,  tb« 
absoliite    interest    in    the    reversion  of    an  estate  at 
Swinfen,  subject  to  her  life-inteiest  in  tbst  estate.  Mr. 
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Kcnoady  contested  the  right  of  the  pit.  to  the  relief 
for  which  she  ssked ;  finit,  on  the  groand  that  the 
deed  wu  the  Toluntary  gift  of  the  pit ,  uoinSaenced 
by  him,  that  it  was  well  understood  bj  her,  and  that 
it  proceeded  from  her  gratitude  to  him  for  his  services 
«ii  her  behalf,  and  he  urged  that  s  subsequent  altera- 
tion of  her  intention  could  not  enable  her  to  revoke  a 
gift  deliberately  made.  Secondy,  the  deft,  contended 
that  the  deed  was  good,  bscanse  either  it  was 
landed  on  s  contract,  or  it  was  nothing  more 
than  a  das  and  Just  return  or  remuneration 
for  the  services  which  be  had  tendered  her,  and  the 
sacrifices  which  be  had  made  on  her  behalf.  The  facts 
Sfe  very  simple,  and  the  main  and  important  facts  are 
BOt  in  dispute.  In  June  1854  Mr.  Swinfen,  Jan.,  the  first 
husbud  of  Mrs.  Broun,  died.  On  the  7tb  July  follow- 
ing  his  father  made  a  will  in  favour  of  his  dsnghter-in- 
Isw,  and  died  on  the  26th  day  of  the  same  month.  The 
will  was  oontested,  and  a  suit  was  instituted  in  this 
court  by  the  heir-at-law  for  an  issue  to  try  the  validity 
of  it.  In  July  1 85A  a  decree  was  made  by  me  direct- 
ing an  issue  dmitaeU  vtl  non,  to  try  the  viJidity  of  the 
wUI.  The  issue  was  tried  in  March  1856,  andresulted 
in  a  compromise.  A  juror  was  withdrawn  and  the 
terms  of  the  compromise  were  embodied  in  an  order  of 
the  court.  Mrs.  Swinfen  objected  to  the  compromise ; 
contested  her  being  bound  by  it,  and  refused  to  obey 
that  order.  Up  to  that  time  the  deft  bad  not  acted 
for  Mrs.  Swinfen  ss  her  counsel,  nor,  indeed,  was  he 
in  any  respect  acquainted  except  from  some  civilities  of 
hers  towards  his  daughter.  It  appeirs  from  his  own 
answer  in  thissnit,  that  their  acquaintance  first  took  place 
■n  April  1856.  She  consulted  him  respecting  her  law- 
suit. At  her  request  he  saw  her  solicitor,  and  in  that 
month  he  wrote  an  opinion  on  her  case.  From  that 
time  forwards,  according  to  the  statements  made  in 
Mr.  Kennedy's  answer,  he  acted  as  her  confidential 
etdviser,  and  from  Aug.  1856  he  seems  to  have  acted 
as  her  oonnsel  on  every  occasion  on  which  she  required 
such  assistance.  In  Jons  1856  a  rule  nut  for  an 
attachment  against  Mrs.  Swinfen,  which  had  been  pre- 
viously granted,  was  discharged,  on  the  gronnd  that 
there  was  not  sufficient  evidence  of  her  refusal  to  obey 
the  order;*  but,  in  doing  so,  the  judges  expressed 
their  opinion  that  Mrs.  Swinfen  wss  bound  by 
the  compromise  entered  into  on  her  behalf  by  her 
counsel,  and  that  she  would  be  compelled  to 
abide  by  it.  Application  was  thereapon  again  made 
for  an  attachment  in  Michaelmas  Term,  on  com- 
|)leta  eridence  of  the  refusal  of  Mrs.  Swinfen,  to  obey 
the  order  of  the  court;  but  in  Jan.  1857  that  rale 
was  discharged,  in  consequence  of  Crowder,  J.  ex- 
pressing his  opinion  that  the  mere  relation  of  counsel 
and  client  did  not  confer  on  the  counsel,  without  the 
«onsent  of  his  client,  a  general  power  to  bind  her  by 
an  agreement  for  a  compromise.  Thereupon,  in  Feb. 
1857,  a  suit  was  instituted  in  this  court  by  the  heir- 
at-law  for  the  specific  performance  Of  tlje  agreement 
ior  a  compromise.  That  bill  was  dismissed  by  me  in 
Nov.  1857.  My  judgment  w.is  affirmed  by  the  Lords 
Jnftices  in  April  1858.  The  issue  was  then  tried  a 
second  time,  on  the  12th  Aug.  1858,  and  a  verdict 
was  given  for  the  pit.  Mrs.  Swinfen.  In  Nov.  1858 
a  motion  was  made  for  a  new  trial  before  me,  on  which 
I  gave  judgment  in  Jan.  1859,  refusing  tograut  a  new 
trial.  On  the  5th  March  fallowing  the  bill  of  the 
lieir-at-law  was  dismissed  as  to  the  real  estate,  and  a 
decree  was  made  by  this  court,  establishing  the  will, 
by  which  the  long  and  various  litigation  connected 
^vith  this  remsrkable  case  terminated ;  and  the  title  of 
the  pit.  to  the  Swiofrn  estate,  an  estate  of  great  value, 
and  said  to  be  worth  60,000/.,  was  finally  and  con- 
clusively established.  In  all  those  proceedings,  from 
Juxg.  1856,  Mr.  Kennedy  bad  acted  both  as  the  counsel 
and  also  as  the  confidential  adviser  of  the  pit.  The  deed 
which  is  now  sought  to  be  set  aside  was  executed  on 


the  lOth  May  1859,  two  months  after  the  final 
establishment  of  the  plt.'s  title.  It  is  the  common 
case  of  both  the  pit.  and  the  deft,  that  the  pit.  felt 
the  warmest  gratitude  to  the  deft,  for  his  servioea  and 
exertions  in  her  favour,  and  that  she  attribnted  her 
success  to  those  exertions.  She  speaks  repeatedly  in 
her  letters  In  those  and  similar  terms :  for  example, 
in  one  of  them  she  says,  "  The  eaose  he  hsd  at 
nobly  won  for  her."  It  is  also  certain,  and  is 
not  cotitested  by  the  pit.,  that  the  deft,  devoted  himself 
to  the  winning  of  her  caase ;  and  that  he  took  npon 
himself  for  her  sake  and  for  that  purpose  labour  of  no 
common  order,  and  certainly  not  of  a  description 
usnally  falling  within  the  province  of  a  counsel;  such  as 
writing  and  publishing  a  pamphlet  narrating  the  case, 
and  containing  an  argument  in  her  favour,  which,  as 
be  believed,  hsd  a  material  influence  in  prodocing  her 
ultimate  success.  His  position  ss  counsel  and  adtiter 
was  snoraalous  in  anoth<;r  respect;  he  had,  as  he  states, 
refused  to  take  any  pecuniary  remuneration  from  her ; 
and  he  waited  until  the  litigation  should  be  sncoess- 
fully  concluded  before  be  made,  or  intended  to  nuke, 
any  claim  upon  her  justice  or  her  gratitude.  It 
appears,  however,  that  he  did  receive  considerable  sums 
of  money  for  fees,  out  of  the  moneys  paid  by  the 
opposing  party,  who  was  condemned  in  costs  amonst- 
ing,  as  I  waa  informed  by  the  counsel  for  the  pit.  u 
the  argument,  to  700i,  but  which  I  have  not  fouod 
established  in  the  evidence ;  and  as  he  admits  to  npwards 
of  1502.,  that  fact  is  not,  in  my  opinion,  very  material 
It  is  certain  that  he  never  received  any  remnneratioD 
directly  proceeding  from  her.  It  is  also  bis  case  that 
he  always  expected  that  he  was  to  be  amply  remonet- 
ated  when  the  litigation  was  successfully  condnded; 
and,  as  he  states,  she  repeatedly  promised  that  his 
expectations  shoold  be  realised.  That  part  of  the  case 
I  shall,  however,  have  more  minutely  to  consider  when 
I  come  to  deal  with  the  latter  branch  of  Mr.  Kennedy's 
argument.  The  first  thing  the  court  has  to  coo- 
sider  is  the  position  of  this  gentlemsn  and  lady 
towards  each  other  in  April  and  May  1869. 
I  cannot  donbt  (nay,  I  should,  as  I  beUere,  be 
shutting  my  eyes  to  the  clearest  evidence  of  the  most 
ordinary  motives  and  feelings  of  human  nature  daily 
displayed,  if  I  were  to  donbt  that  at  that  time  the  defk. 
possessed  great  influence  over  the  pit.  Undoubtedly 
she  owed  much  to  him,  and  she  believed  that  she  owed 
everything  to  him,  both  her  estate  and  her  position  in 
society,  so  far  as  it  was  dependent  on  her  fortune.  I»- 
deed,tlie  deft,  intimated  tliat  the  warmth  of  the  gratitade 
felt  by  the  pit.  towards  him  extended  far  beyond  ordi- 
nary and  becoming  limits,  and  that  those  feelings  were 
reciprocated  by  him.  I  cannot,  in  any  of  the  cues 
with  which  I  have  met,  or  which  are  to  be  found  in  the 
books,  discover,  nor  indeed  can  I  conceive,  a  case,  <o 
which,  if  all  the  deft.  sUtes  be  correct,  the  iofinenoeuid 
control  of  a  man  over  a  woman  would  be  morecompletew 
absolute,  unless  itwere  tliatof  a  father  overadanghter.or 
that  of  a  husband  over  his  wife.  The  rule  enforced  ky 
the  Court  of  Ch.  is,  that  where  a  man  possesses  socti 
influence  over  another,  however  such  inilaence  ***  *°! 
quired,  even  if  it  sprang  from  ties  of  the  most  sacred 
and  legitimate  character,  as,  for  instance,  that  of  s 
father  over  his  own  daughter,  he  must  not  exert  that  in- 
fluence for  his  own  advantage.  Havuig  made  those  ob- 
servations, I  shall  now  proceed  to  examine  the  erides*' 
as  to  the  transaction  itwlf.  Respecting  that  there  » 
no  conflict  in  the  evidence.  It  proceeds  from  the  dm- 
himself.  His  case  as  he  relaUs  it  is  this :  thst  towards 
the  end  of  March  1859  lie  heard  that  the  plt-wasgouf 
to  marry  a  second  husband ;  he  asked  her  about  it, 
she  denied  it  and  ridiculed  the  ides ;  he  doubted  her; 
be  perceived,  to  use  bis  own  words  in  his  signment  be- 
fore me,  that  there  was  an  element  of  treachery  ui  h«, 
be  therefore  determined  to  ask  her  for  some  security.  H« 
SUtes  that  be  considered  it  to  be  a  duty  that  hs  o»M 
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lo  bimseir  to  do  so,  tnd  that  io  conseqaence  be  wrot« 
(  letter  of  the  19th  or  20th  April  for  that 
pvpoM.  What  antxeqQcntljr  occurred  is  stated  in 
the  5Sth,  56th  and  57th  paragraphs  of  bis  answer. 
Those  paragraphs  are  as  follow: — "This  being  the 
period  of  the  general  election,  I  was  advised  b;  some 
penoDs  to  endearonr  to  get  into  Parliament,  and  in  the 
firtt  or  second  week  of  April  I  requested  the  pit. 
ritieoee  Brodn  to  raise,  if  possible,  4000/.  or  5000/. 
hj  mortgage,  to  enable  me  to  became  a  candidate  with 
adrutage.  I  asked  ber  in  particular  to  make  inquiries 
iF  I  had  any  chance  at  Lichfield,  and  I  belioTe  that 
•be  made  such  inquiry,  as  appears  by  ber  letter  to  me 
of  the  10th  April  1859,  to  which  I  crave  leave  t«  refer. 
This  project,  however,  was  soon  afterwards  giv«tt  ap  by 
me,  tbongh  I  did  not  immediately  inform  her  o(  my 
having  relinquished  the  aame.  About  the  19th  or 
SOth  April  I  wrote  and  sent  a  letter  to  her,  reverting  to 
mj  pnvioas  request  to  make  a  provision  for  me.  In  a 
Utter  to  me  dated  Thursday  (being  the  2l8t  April), 
the  promised  to  comply  with  my  request  if  in  her 
poirer.  This  letter  I  have  lost  or  destroyed.  I  had 
not  received  it  when  I  wrote  to  ber  again  on  the  same 
sabject,  and  received  from  ber,  in  reply,  a  letter  dated 
'Sitnrdjiy'  (being  23rd  April),  partly  as  follows: 
'  I  bare  not  much  to  say  in  this,  only  I  do  not  like  to 
lesre  your  letter,  received  yesterday,  unanswered. 
Yon  wUl  only  this  morning  get  my  letter  of  Thursday, 
in  which  I  have  promised  to  comply  with  your  request 
if  in  my  power.  I  am  now  waiting  to  know  what  it 
i«.  I  tee  the  action  will  not  come  on  until  after 
Trinity  Term ;  that  is  a  long  way  off.'  On  the  same 
Satordayl  wrote  and  sent  a  letter  to  her  pressing  her 
to  come  up  to  London  to  make  some  arrange- 
ments with  me.  She  replieil  to  me  by  a  letter, 
dated  'Sunday'  (being  24th  April),  containing  passages 
as  follows :  '  I  again  say  we  will  stand  or  fall 
togelher,  and  I  faithfully  promise  yon  that  all  and 
ever^thiog  I  can  do  for  you,  I  will  do  it ;  you  may  rely 
upon  my  co-operating  with  you  in  all  that  is  for  your 
advantage  present  and  future.  If  I  live  I  will  be  in 
town  on  Wednesday  or  Thursday  next.  I  cannot  he 
before ;  and  then  I  most  be  back  in  three  or  four 
days.  In  the  meantime  yon  may  make  all  prepara- 
tions for  standing  for  any  place  you  may  think  proper, 
and  may  God  prosper  yon.  The  last-mentioned 
letter  also  contained  a  passage  leading  me  to  infer  that 
sbe  had  made  s  will,  disposing  of  the  bulk  of  the 
property  in  my  favour.  This  passnge,  however,  was 
contained  in  a  portion  of  the  said  letter  wliich  is 
tern.  A  fragment  remain!>,  and  I  am  unable  to 
sipply  the  last  portion  from  memory.  ITie  said 
Patieace  accordingly  came  to  London  on  the  28th 
April,  and  I  met  ber  by  ber  request  at  the  rjilw.iy 
ttatioo,  and  accompanied  ber  to  her  lodgings ;  no 
eotvenation  on  matters  of  business  took  place  that 
evening,  bnt  it  was  arranged  thnt  we  should  go  the 
next  day  to  the  Zoological-gardens  in  the  Rrgent's- 
psik.  On  the  following  day  I  called  at  ber  lodgings 
and  had  an  interview  with  ber,  when,  after  referring 
to  ray  position,  I  said  to  her  that  we  ought  to  oome 
to  an  nnderstaoding ;  and  I  asked  her  if  she  considered 
hcnelf  indebted  to  me  in  the  20,0002.  which  she  had 
•0 often  referred  to,  to  which  she  replied,  '  Certainly  ; 
bat  jua  know  yon  will  hare  to  wait  for  it  some  time.' 
I  replied  that  was  true,  but  that  I  ought  to  have  some 
Mcorlly ;  slis  said  she  was  willing  to  give  it ;  but 
••ked  me  what  I  wanted  1  I  mentioned  a  mortgage. 
She  said  ahe  did  not  like  mortgages,  and  after  a  while 
■he  said,  ■  I  have  sketched  out  a  will  as  I  have  told 
T"^  and  I  have  given  you  as  good  as  20,000/.' 
TUtshe  explained  by  saying  that  she  had  left  me 
the  whole  eatate  charged  with  10,000/.  to  her  relations. 
I  nplied,  *  Yon  know  a  will  is  no  security  at  all.' 
The  eontnation  was  soon  after  inteimpted  by  ber 
gelag  If  atoiis  to  prepare  for  goiag  to  the  Zool<^cal- 
Wo.  8U, 


gardens.  We  then  went  lo  the  Zoological-gardens 
and  after  some  time  we  sat  down  on  a  bench,  and  I 
renewed  the  conversation,  and  asked  her  if  she  would 
convey  to  me  by  deed  what  she  meant  by  will,  and  she 
said  '  Yes,  cheerfally,'  There  was  a  discussion  whether 
it  should  be  made  an  absolute  conveyance  or  by  way  of 
mortgage,  and  I  explained  the  difference,  which  indeed 
she  well  understood.  Sbe  said  she  should  like  it  to  be 
a  deed  Of  gift,  and  added,  '  I  wish  to  give  it  to  you.  I 
always  meant  it  for  you  and  for  your  family  if  you  won." 
Presently  she  said, '  In  case  I  should  wish  to  sell  the 
estate  hereafter  and  give  yon  the  money,  you  of  course 
will  not  stand  in  the  way.'  I  said,  '  Certainly  not, 
I  shoald  prefer  the  money.'  She  then  repeated  what 
she  frequently  said  to  me  before,  that  she  might 
like  to  sell  the  estate  in  order  to  give  something  to  ber 
brothers  and  sisters  in  ber  lifetime,  which  would  do 
them  more  good  than  legacies  after  her  death.  The 
next  day  I  drew  a  draft  of  the  proposed  deed  in 
accordance  with  our  arrangement,  and  gave  it  lo  ber 
to  read,  and  she  read  it,  and  I  left  it  with  her.  A 
day  or  two  after  sbe  said  to  me  that,  as  she  was  con- 
siderably in  debt,  she  would  like  to  bare  a  dau-e 
charging  ber  debts  upon  the  estate,  and  I  a^ked  her  to 
name  what  sum  she  thought  would  he  sufficient. 
10,000/.  was  thereupon  fixed  on  as  an  out- 
aide  sum,  and  I  inserted  such  clause  as  she 
required.  She  said  sbe  would  make  np  the 
difference  to  me  by  making  me  an  allowance 
at  some  future  time  if  1  wanted  it.  The  diaft  remained 
in  her  possession  till  May  6th,  and  she  fully  underbtood 
and  apjiroved  of  it.  I  then  asked  ber  what  solicitor 
she  would  like  to  attest  it,  saymg,  that  it  ought  to  bo 
al  tested  by  ber  own  solicitor,  and  proposing  Mr.  Simpson, 
but  she  said  she  would  nutlike  the  matter  to  be  known  in 
Lichfield  at  present.  I  remonstrated  tvlth  her  on  that 
point,  saying  there  was  no  occasion  for  secresy.  How- 
ever, she  said  she  had  a  feeling  about  it,  and  I  gave 
way.  I  never  bad  any  wi^b  to  conceal  this  matter 
from  Mr.  Simpson,  whom  I  considered  friendly  to  me. 
The  said  Patience  then  nttmed  and  chose  Messrs.  Cullis 
and  Ure.  She  was  then  on  visiting  terms  with  Mr. 
Collis,  and  bad  know.n  him  for  about  three  years  ;  and 
Messrs.  Collis  and  Ure  were  at  that  very  timd 
acting  OS  ber  attorneys  in  the  action  againbt  Lord 
Chelmsford.  Mr.  Ure  was  at  that  time  wholly  un- 
known to  me,  except  by  sight.  I  believe  I  wrote  to 
Mr.  Collis  at  her  request  to  explain  what  was  required 
to  be  '  done.  Sbe  left  London  on  the  6tb  May, 
having  appointed  to  meet  me  at  Birmingham  on  the 
lOlh  May;  I  went  to  Biimingbom  on  ibe  8th  (.r 
9th  May."  That  is  all  that  is  contained  in  those 
three  paragiaphs  of  Mr.  Kennedy's  answer;  and  I 
regret  to  say  that  the  account  there  given  only 
confirms  the  view  I  have  previosrly  stated,  of  the 
power  which  at  that  time  tiie  drft.  had  over  the 
pit.  It  seems  to  me  to  point  how  difficult,  if  not  im- 
possible, it  would  have  been  for  her,  even  had  sbe  l>een 
so  inclined,  to  have  extricated  herself  from  bis  influ- 
ence. His  case  is,  that  he  required  this  deed  as  a  remu- 
neration for  his  services ;  that  be  first  asked  for  it, 
that  she  consented  to  his  request;  that  he  prepared  the 
draft ;  that  he  gave  the  draft  of  it  to  her  to  read  and 
consider;  that  sbe  did  so  and  returned  it  after 
several  days,  approving  of  the  draft ;  that  he  appointed 
to  meet  her  at  Birmingham  on  tbe  10th  May,  at  the 
office  of  Mr.  Collis,  to  execute  tbe  deed  itself.  I  shall 
presently  bare  to  consider  the  second  contention  of 
Mr.  Kennedy,  viz.,  whether  tbe  deed  can  he  sup- 
ported on  the  ground  of  consideration.  Bat  in  the 
view  I  am  now  taking  of  it,  viz.,  as  of  a  mere 
voluntary  gift,  it  is  impossible  not  to  see  that  in 
the  position  in  which  they  then  stood  to  each 
other,  it  was  not  morally  in  the  power  of  tbe  pit  to 
resist  the  deft.'s  request  for  this  deed.  Every  letter 
8b«  writes,  ereir  statemeot  bt  mslces,  show  t«  foj 
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iniiiJ  moro  and  more  distinctly  liow  completel;,  at  that 
time,  liii  influence  was  rivelted  upon  licr.  Accord- 
inf^ly  un  ll:e  lOlli  Slay  slie  was  failliful  to  lier  ap- 
pointment ;  she  went  to  Mr.  Cullis's  office,  where  she 
found  the  deed  ready  engrossed  under  the  instructions 
of  Mr.  Kennedy,  previously  given  to  him ;  she 
remained  a  long  time  witli  Mr.  t'ollis  alone,  and  when 
Mr  Kennedy  returned  lie  found  tlic  deed  duly  executed. 
'I  hereupon  the  pit.  and  deft,  went  away  tojcllie r  to  her 
I1UUS0  at  Swiufen.  I  do  not  think  it  necessary 
to  go  through  the  evidence,  in  detail,  of  Mr.  Collis  ind 
Mr.  Ure.  It  is  plainly  shown  liy  that  evidence  that  the 
deed  was  read  over  and  explained  to  her  by  Mr.  Collis, 
and  subject  to  an  observation  I  shall  presently  have  to 
make  on  the  effect  of  the  deed,  not  apparent  on  the 
face  of  it,  it  is  clearly  proved  that  she  understood  it. 
Indeed,  I  understand  that  that  is  not  disputed  on  the 
part  of  the  pit.  ;  hut  that  is  not  salBcient  to  support 
tlic  transaction.  A  father  may  obtain  from  his  own 
child  the  grant  of  his  whole  estate ;  the  chihl  may 
imperfectly  understand  what  he  is  about,  but  that  will 
not  enable  the  father  to  hold  the  property  and  turn 
\\U  son  or  daughter  penniless  on  the  world.  The 
influence  so  possessed,  and  however  acquired,  I  repeat, 
mnst  not  be  exercised  for  the  benefit  of  the  person 
)>usses>ing  it.  That  principle  is  established  in  the  case 
of  llugutnin  v.  BazeUi),  and  in  many  of  the  other 
numerous  cases  on  the  subject  cited  and  commented 
upon  before  me.  Heie  the  influence  over  the  pli.  was 
acquired  by  the  deft,  in  the  manner  I  have  stated. 
Tlic  extent  of  it  appears  from  hia  assertions  and 
suggestions.  He  possessed  it  at  the  time,  and  it  was 
exerted  by  him — in  that  instance  at  least — exclusively 
for  his  own  advantage.  But  that  is  not  all.  It  is 
certain  that,  in  one  very  material  respect,  the  pit.  did 
not  understand  the  effect  of  the  deed,  and  that  it  was 
not  explained  to  her;  and  indeed  this  effect  of  the 
deed  dues  not  appear  to  have  been  understood,  or 
at  least  it  was  not  present  to  the  mind  of  either 
'Mr.  Kennedy  or  Jlr.  CjIUs.  It  certainly  was 
nut  present  to  the  mind  of  Mis.  Swinfen  ;  and 
yet  the  effect  is  a  very  material  one.  When  she 
executed  the  deed,  she  thought — and  not  only  she 
thought,  but  Mr.  Kennedy  and  Mr.  CuUii  thought — 
hat  during  her  life  she  was  to  enjoy  the  estate  as  she 
iiad  hitherto  done ;  ti:at  she  mightgrantleases,  cut  trees, 
open  mines  and  quarries,  pull  down  cottages  and  the 
like  ;  but  the  deed  incidentally  takes  away  fiom  her  all 
that  power.  The  consequence  is  this,  that  if  I  were 
tu  uphold  the  deed,  the  deft,  would  come  fur  an 
injunction  to  restrain  the  pit.  from  performing  any  ono 
of  those  acta,  on  the  first  intimation  of  her  intention 
to  do  so  ;  and,  with  the  present  feelings  between  the 
p.iities,  but  a  very  short  time  would  possibly  elapse 
before  such  an  application  would  be  made.  The  deft, 
admits  that  this  circumstance  was  not  explained  to  the 
pit.,  and  limply  because,  as  he  states,  no  one  tliau«lil 
of  it.  He  suggests  that  the  deed  might  bo  refonned 
for  the  purpose;  but,  in  the  case  of  a  voluntary  deed, 
that  is  impossible.  If  the  deed  do  not  express  the 
intention  of  the  grantor,  the  graiitur  may  make  a  fresh 
deed,  and,  with  the  assent  of  the  grantee,  cancel  the 
old  one.  This  court  cannot  compel  a  grantor  to  alter 
the  grant ;  and  if  the  grantor  contests  it,  the  deed 
mnst  stand  or  fall  in  its  actual  condition,  without 
alteration.  I  find  it  difiicult  to  explain  the  transaction 
which  immediately  fullowed;  when  Mr.  Kennedy,  at  Jlrs. 
Swinfen's  request,  prepared  a  will  for  hor  exactly  as  if 
no  such  deed  had  ever  been  executed.  I  am  confident  that 
she  understood  the  deed  to  the  extent,  andiuthequalified 
way,  in  which  it  was  explained  to  lier ;  and  therefore 
(he  must  have  understood  that  the  deed,  if  acted 
upon,  would  have  made  any  such  will  inoperative.  Why 
she  executed  it,  and  why  Mr.  Kennedy  at  her  request 
prepared  it,  I  cannot  discover.  It  is  p«ssil>le  that  she 
nay  have  supposed  that  the  deft,  would  uot  enforce  the 


deed  ;  but  that  he  would  still  leave  her  the  power  over 
the  estate,  as  if  the  deed  had  not  been  executed.  But 
whether  those  or  other  feelings  were  preeeat  to  her 
mind  at  the  time  I  am  unable  to  ascertain ;  still,  this 
is  clear,  that  at  the  time  she  thought,  and  the  deft, 
allowed  her  to  think,  that  she  could  dispose  of  the 
estate  by  will.  The  possible  explanation  of  this  part 
of  the  transaction,  which  I  have  saggested,  may 
perhaps  derive  strength  from  the  fact  that  Mr. 
Kennedy,  since  the  execution  of  the  deed,  bos,  as  he 
states,  thrice  offered  to  return  it;  and  that  she  has 
thrice  refused  to  accept  it.  Mr.  Kennedy,  in  argument, 
laid  great  stress  on  that  circumstance,  and  said  that 
that  the  gift  had  been  made  to  him  three  times  over; 
but  in  my  opinion  that  circumstance  will  not  assut  bis 
case.  It  is  clear  that  his  iufluenoe  over  the  plt.'s 
mind  continued  after  the  execution  of  the  instrument. 
The  letters  and  all  the  evidence  show  it ;  in  (act,  it 
continued  until  she  determined  to  marry  her  present 
husband,  and  intimated  that  intention  to  the  deft. 
The  same  motives  and  influence,  which  induced 
her  to  execute  the  deed,  would  naturally  lead 
her  not  to  take  it  back.  If  the  offer  to  return 
the  deed  had  been  made  after,  or  shortly  beforr, 
the  filing  of  the  bill  in  this  suit,  it  is  obvious  that 
the  offtir  would  not  have  been  refused  ;  end  little 
stress  can  be  properly  laid  on  the  fact  of  an  offer  being 
made  which  it  ia  reasonably  certain  will  not  be  ac- 
cepted. Mr.  Kennedy  argued  strenuously  that  tli* 
relation  of  advocate  and  client  did  not  «xist  at  tlio 
moment  of  time  when  this  deed  was  executed ;  for 
that  the  pit.  was  not  then  engaged  in  litigaliou.  Bnt 
this  court  does  not  proceed  on  the  mere  technicality  of 
the  existence  of  such  a  relation  at  that  moment  (.if 
the  fact  were  so),  but  upon  the  proof  that  the  degree 
of  influence  existing  at  the  time,  which  in  the  pretetit 
case  is  established  conclusively,  arose  from  the  relation 
of  contidcnliul  adviser  and  counsel  previotisly  existing 
and  subsequently  continued  ;  and  which  enabled  the 
deft,  to  exert  over  the  mind  of  the  grantor  a  poi>rr 
suflicient  to  obtain  the  deed.  Treating  it  then  sini|.|T 
ai  a  mere  voluntary  instrument,  I  am  of  opinion  IhaC 
the  transaction  cannot  be  maintained,  and  that 
the  deed  cannot  stand,  I  come  now  to  the  second 
part  of  Mr,  Kennedy's  argument,  and  have  to  consider 
whether  the  deol  can  be  supported  on  any  other 
ground  than  as  a  mere  voluntary  gift  of  the  douor. 
The  way  in  which  Mr,  Kennedy  put  that  part  of  his 
argument  was  twofold.  First,  he  said  he  had  a  con- 
tract for  the  deed,  or  its  equivalent,  which  mnst  be  sup- 
ported inequity;  or  if  not,  then,  secmidly,  he  said  that 
there  existed  a  moral  obligation  suflicient  to  support  the 
dec>l,  which  was  given  fairly  and  equitably  in  the 
lerfurmance  of  that  obligation.  With  respect  to  the 
first  of  those  grounds,  it  is  in  substance  dbpoaed  of  by 
the  decision  between  the  p.irtics  in  the  Court  of  C.  1'. 
Mr.  Kennedy  in  his  .iffid<ivit  states,  that  the  pit.  re- 
peatedly promised  to  give  him  20,000/.  for  bis  ierrices; 
and  he  refers  to  various  occasiuns  when  she  ntlertd 
those  or  similar  expressions,  viz.,  "  Your  20,000/.  is 
safe."  No  coatract,  in  the  proper  sense  of  that  wi  rd,  is 
even  alleged  by  the  deft. ;  but  it  was  in  respect  of  liut 
species  of  promise  that  he  brought  his  action  and 
obtained  a  verdict,  at  WarTick,  for  20,000/.  against  the 
pit.  The  Court  of  C.  P.  has  held  that  such  premiers, 
if  established,  .constituted  no  sort  of  obligation  on  wliith 
an  action  could  hi  maintained.  I  therefore  nb>lni<i 
from  going  more  at  large  into  that  part  of  the  snlgLtt. 
Even  if  I  dissented  from  it,  1  should  be  bound  by  that 
decision  ;  but,  in  truth,  in  every  word  of  the  »b!a 
judgment  delivered  on  that  occasion  I  concur.  It  is 
strictly  applicable  to  the  case  brfure  ro<>,  so  far  ns  it 
depends  uu  contract  or  promise ;  the  only  differenre 
being,  \n  that  case  a  premise  to  p,iy  20,000/  ;  and  iu 
this  a  deed  In  performance  of  suoli  a  promise,  con- 
veying a  reversion  north  30,000/,      As  •  ooolrMt. 
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it  ouDOt  be  aopporttd ;  and  if  the  deed  of  Maj 
I8S9  be  but  nibatitnted  for  the  words  "  verdict 
for  iOflOOL,"  in  a  passage  from  the  JQdgmnit  of  the 
Lord  Chief  Jnstice,  which  I  am  abont  to  read,  the 
obterration  of  the  learned  jadge  will  applj  aocnratelj 
to  the  present  case.  The  Lord  Chief  Jostlce  points 
out  stronglj  the  mjarions  conseqaences  which  wonld 
follow  from  such  a  contract,  could  it  be  maintained. 
"  The  facts  of  the  present  case,"  obserres  his  Lord- 
ship, "  forcibly  show  some  of  the  evils  which  wonld 
attend  both  on  the  advocate  and  on  the  client  if  the 
hiring  of  ooonsel  were  made  binding.  In  this  case  the 
advocate^  b/  disclosing  words  of  intimate  can6denoe 
which  passed  io  moments  of  helpless  anxiety,  has 
raised  the  phantom  of  a  contract  for  a  snm  of 
moiitnos  amount,  and  of  that  we  hops  we  may  say 
that  there  is  no  one  in  the  profession  of  the  pit.  who 
wonld  be  willing  to  accept  from  him  this  verdict  of 
30,00011  as  a  gifu"  I  say  I  hope  and  believe  there  is 
no  one  in  the  profession  who  wonld  be  willing  to 
accept  from  him  the  reversion  of  the  Swinfen  estate 
as  a  gift.  The  transaction  then  cannot  be  supported 
on  the  gronnd  of  contract.  If  the  transaction  can- 
not be  supported  on  that  gronnd,  how  can  it  be  sup- 
ported on  that  of  a  moral  obligation,  the  fair  and  equi- 
table performance  of  which  required  tli  is  deed  to  be  given  ? 
The  facts  sopposed  to  raise  that  moral  obligation  are 
the  following :— A  gentleman  of  knowledge  and  ability 
in  his  profession  becomes  acqnaiuted  with  a  lady 
involved  in  a  very  peculiar  and  intricate  mass  of 
litigation,  engrossing  a  large  amount  of  public  interest. 
She  consults  him  on  the  subject ;  he  gives  her  advice. 
She  is  struck  with  his  views,  and  requests  him  to  see 
her  solicitor  and  to  act  as  her  counsel.  He  consents. 
He  refuses  to  take  any  fees  from  her,  and  be  ably 
oondiMts  the  litigation  to  a  successful  result.  What 
moral  claim  do  those  facts  give  him  npon  her  ?  I  am 
nnabh  to  see  any.  If  he  pleased,  he  might  have  re- 
qoired  to  be  paid  as  other  advocates  are  paid.  He 
preferred  to  act  gratuitously.  What  was  his  motive  in 
10  doing  ?  Did  be  do  so  from  motives  of  friendship  ? 
<r,  beeaote  he  tbongbt  that,  by  so  doing,  he  should 
nltioutely  obtain  a  larger  remuneration  than  if  he 
had  eonsentcd  to  take  fees  in  the  ordinary  mtnner  ?  If 
be  acted  purely  from  motives  of  friendship,  then  his 
services  and  sacrifices  are  repaid  by  friendship ;  and  it 
is  a  violation  of  friendship  to  make  it  the  cover  to 
a  larger  reward  than  be  would  have  obtained  if  he  had 
been  paid  in  the  ordinary  mode  of  remunerating  counsel. 
Bat  in  n«ther  case  does  any  moral  obligation  rest  with 
the  client  to  remnoerate  the  advocate  in  any  other 
than  the  ordinary  way.  If  he  acted  from  motives  of 
friendship,  he  is  repaid  by  the  rejjard  and  friendship 
of  his  dumt.  If  he  acted  from  the  desire  for  money, 
then  he  is  entitled  to  be  paid  as  other  advoaites  are 
paid.  Bat  be  cannot  in  a  court  of  equity  make  that 
friendship  the  means  of  obtaining  from  his  client 
loerative  advantages  far  exceeding  those  to  which  any 
man  in  the  character  of  counsel  could  be  entitled, 
whatever  might  have  been  his  services  or  his  sacrifices. 
Bnt  another  view  of  this  part  of  his  case  is 
wholly  passed  over  by  Mr.  Kennedy.  In  no 
case,  not  even  where  the  counsel  acts  gratnitously 
lor  his  client  as  a  friend,  can  the  obligation  be 
considered  aa  resting  all  on  one  side.  It  is  no  slight 
advantage  to  a  gentleman  toiling  up  the  arduoiu  path 
of  the  profetsioa  of  the  law,  to  obtain  the  distinction 
of  condnoting  to  a  successful  termination  a  long  and 
hllrieata  litigation  of  great  public  interest,  which  at- 
tracts the  attention  of  the  public  and  turns  npon  him 
the  eyes  of  the  profession.  That  distinction  Mr. 
Ksnnedy  obtained,  and  he  did  so  by  means  of  the  pit., 
*nd  it  leqidres  no  great  amount  of  foresight  to  predict 
that  thif  diaUnction  would  have  rapidly  raised  him 
to  the  eoiiiMneo  in  the  profession  which  bis  know- 
Wp  tai  airilitiw  totitled  Um  to  fill,  bad  it  not 


been  for  the  unfortunate  and  ill-advised  course  which 
ha  bu  latterly  thought  fit  to  pursue.  Mr.  Kennedy 
began  his  long  and  elaborate  address  to  me  with  the 
expression  of  satisfaction  that  he  should  now  have 
what  he  had  never  had  before,  an  opportunity  of 
fully  stating  and  explaining  bis  whole  ease  from  the 
beginning  to  the  end.  To  that  I  have  listened  at- 
tentively. But  I  have  been  both  surprised  and  grieved 
at  the  mode  io  which  he  has  done  so,  and  at  the  tone 
with  which  he  has  thought  himself  justified  in 
treating  his  opponent  in  this  case.  He  has  compelled 
me  to  advert  to  a  circamstance  in  his  defence,  which 
I  do  with  pain  and  reluctance.  He  has  more  than 
once  intimated  that  the  friendship  between  the  pit.  and 
himself  assumed  a  warmer  aspect  than  that  of 
mere  gratitude.  He  has  ditelt  elaborately  on  such 
passages  in  the  plt.'s  letters  as  seemed  to  him  to 
assist  his  argument  to  me  in  that  respect ;  and  in  lii3 
address  to  me  he  boasted  that  by  reason  of  the 
intimate  knowledge  which  he  acquired  of  the  lady  in 
his  private  relations  with  her,  he  was  able  to 
do  what  the  Lord  Chief  Justice  of  England 
when  at  the  bar  had  failed  to  do,  and,  to  use 
his  own  expression,  "he  was  able  to  make 
her  stand  at  Warwick  a  spectacle  of  scorn  and 
derision  to  the  whole  court."  Whether  such  insinua- 
tions are  or  are  not  founded  on  fact  it  is  not  my 
province  to  inquire.  If  Ibey  are  true  I  should  have 
supposed  that  a  sense  of  liononr  and  consideration  fur 
any  lady  so  circumstanced  would  have  induced  him  to 
abstain  from  any  such  allusions ;  the  more  so  as 
they  can  only  be  prejudicial  to  bis  case,  which 
rests  on  the  absence  of  his  possessing  any  undue 
influence  over  her.  If  the  imputation  be  true, 
it  proves  how  completely  she  was  in  his  power;  if  it 
be  untrue,  I  cannot  venture  to  permit  myself  to  express 
my  opinion  respecting  such  insinuations !  Tiiis,  liotr- 
ever,  is  certain,  that  from  the  moment  she  informed 
him  of  her  intention  to  marry  a  second  husbund,  his 
conduct  towards  her  has  been  m  rked  with  the  most 
vehement  animosity;  and  he  now  seems  surprised,  and 
in  his  address  before  me  complains,  that  that  has  been 
met  with  a  similar  return  of  corresponding  animosity  on 
her  part.  He  complains  that,  instantly  ou  tlie  decision 
in  her  favour  by  the  Court  of  C.  P.,  alie  exuded  tlio 
payment  of  the  costs  of  the  action  within  four  days,  hy 
the  exercise  or  by  the  threat  of  every  form  of  executiun 
which  the  law  allows;  and  be  then  asks  whether  it  is 
likely  that  be  should  have  possessed  any  influence  over 
a  person  actuated  by  such  molives  rnd  imbued  wiili 
such  feelings  towards  him  ?  But  Mr.  Kennedy  should 
remember,  that  when  former  friends  become  enemies, 
the  extent  of  their  mutual  hostility  is  osunlly  pro- 
portioned to,  and  measured  by^  the  depth  of 
their  former  friendship.  The  question  before  me  is  not 
what  are  the  feelings  of  the  pit.  now,  or  what  they 
were  towards  him  after  the  trial  at  Warwick?  but  what 
they  were  in  April  and  May  18.59,  when  be  obtained 
from  her  the  executiou  of  this  deed  ?  After  lintening 
attentively  to  Mr.  Kennedy's  long  and  elaborate  speech, 
and  after  reading  and  considering  the  evidence,  I  have 
arrived  at  the  ci>nclusion  that  the  deft,  possessed  a 
great  and  overpowering  infiuence  over  the  mind  of  the 
pit.  at  that  time;  and  that  he  exerted  that  influence  to 
obtain  from  her  this  deed.  I  am  also  of  opinion 
that  the  deed  cannot  b«  supported  on  any  ground  of 
contract  or  of  promise;  and  that  it  cannot  be  sup- 
ported ou  any  gronnd  to  the  effect  that  it  was  made  in 
the  due  performance  of  any  moral  obligation.  My 
decree,  therefore,  is  that  the  deed  mnst  be  delivered 
op  to  be  cancelled.  Hr.  Kennedy  most  reoonvey 
the  leveisioD,  and  he  most  pay  th*  costs  of  this 
suit. 

Solicitors  for  the  pits.,  John  and  Ctorfef  Cole,  sgenU 
for  Ckarlu  Sia^wm.  , 

SoUcUor  for  th«  dofts.,  C  ff,  Swi«Mr(^Q[e 
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Jennings  v.  lUuuv — Ex  parte  tiux,  re  Allen. 


[CUAM. 


Tues(l<i!/,  Nov.    10. 
Jennings  v.  Kigby. 
Adminulration — UnregUtertd  jutlgment-creiilor — 
iVionVy— 23  <f  24  Vict.  e.  38,  ».  3. 
A.  died  intestate  in  Sept.  1862    and  letters  of  ad- 
miniitrotiim  to  his  estate  nnd  ffftcts  were  granted 
to  his  wiJom.     Two  crediturs  of  the  inleeta'e  then 
obtained  judgment  tiguiiist  the  administratrix.     In 
Dec.    18G2,  the  usual  admiuislratiou  decree  was 
made  in  this  suit.      At   that  time  the  Judgments 
tcere  not  registered.     In  the  admin istralion   of  the 
assets,  the  simple  contract  creditors  of  the  intestate 
insisted  that  the  unregittered  judgment-creditors  had 
no  priority  over  them.     It  teas,  hotcecer, 
Held,   that  th»  unregistered  judgment-creditors  tcere 
entitled  to  be  paid  before  tlie  simple  contract  cre- 
ditors. 
The  23  f  24  Vict.  e.  35,  s,  3,  observed  upon ;  and 
Gaunt  ».  Tsjlor,  3   M.   <f    G.   886,   11  /..  J.  68, 
C.  P.,  followed. 

This  suit  was  instituted  for  tbe  kdmiiiistration  of 
the  estats  of  an  intestate,  wLo  died  in  Sept.  1862. 
Letters  of  administration  to  liis  effects  were  granted  to 
liis  widow.  Two  creditors  of  tlie  intestate  afterwards 
oljtaincd  judgments  against  the  adininii>tratrix.  Tiie 
usual  administration  decree  was  maile  in  llie  &uit  in 
Dec.  1862.  Tlie  two  judgments  were  not  regi>lered 
till  after  tlie  decree  was  prouounced.  The  cliief  clerk, 
by  his  certificate,  found  that  the  judgment-creditors 
of  the  intestate,  who  had  so  obtained  their  judgments 
ng.'inst  liis  administratrix,  were,  notwithstanding  that 
tliuse  judgments  were  nnregintered  when  tlie  decree 
WHS  pronounced,  entitled  to  be  paid  in  priority  to  the 
simple  contract  creditors  of  the  intestate  ;  hut,  as 
between  themselres,  according  to  the  dates  of  tlii-ir 
respective  judg^i  ents.  The  question  was,  whether  the 
chief  cleik's  certificate  was  correct  ? 

Selwgn,  Q.C.  and  De  Gex  appeared  for  the  simple 
contract  creditors,  and  contended  that  the  23  &  24 
Vict.  c.  38,  8.  3,  deprived  all  uniegistered  judgment- 
creditors  of  "  any  preference  aguiiint  heirs,  executors, 
or  administrators  in  the  course  of  their  administra- 
tion   of     their    ancestor's,   testator's,    or    intestate's 
cifects." 
They  cited 
2  &3  Vict.c.  n,  so.  1,2  and  5; 
Fu'l-r  V.  Redman,  26  Bear.  COl ;  s.  c.  33  L.  T. 
Bep.  313; 
Bird  appeared  for  one  of  the  unregistered  judgment- 
creditors,  and  contended  that  the  23  &  24  Vict.  c.  38. 
8.  3,  applied  only  to  judgments  obtained  against  tbe 
testator  or  intestate  in  bis  lifetime,  and  not  to  those 
obtained  against  the  adniiuistratrix.     Ue  cited 
4  &  5  Will.  &  II.  c.  20,  s.  1 1 ; 
Gaunt  V.  Taglor,  3  M.  &  Gr.  886 ;  II   L.  J.  68, 
C.P. 
as  to  nndoeketed  judgments,  under  the  old  law. 

IT.  Pearson  appeared   for  the  other  unregistered 
judgmrRt-crcditor,  and  cited  the 
23  &  24  Vict.  c.  38,  s.  4. 
//.  llumphregs  appeared  for  the  administiati  ix. 
Selnn/n,  Q.C.  in  reply. 

Tlie  tiASTER  of  the  Rolls.— I  am  of  opinion  that 
the  case  of  Gaunt  y.  Taglor  is  too  strong  to  be  dis- 
regarded in  the  present  one.  The  2  &  3  Vict.  c.  1 1, 
put  an  end  to  the  docketing  of  judgments,  which  was 
required  by  the  4  &  5  Will.  &  H.  c.  20.  The  result 
of  that  change  in  the  law  was  this  :  a  judgment  might 
bare  been  recovered  against  a  testator  or  intcstntc  in 
liis  lifetime,  of  which  judgment  liis  personal  represen- 
tative might  have  no  notice;  and  then,  if  the  repre- 
MDtatire  paid  the  simple  contract  creditors  before  such 
judgment-creditor,  he  was  guiliy  of  a  dtrattarlt.  That 
was  felt  to  be  *  great  hardship.  Then  came  my 
decision  in  Fuller  t.  Jtedman,  io  which  I  held  that 


dockets  being  put  an  end  to  by  the  2  &  3  \^ct  c.  1 1, 
tbe  old  law  was  restored ;  that  that  being  so,  I  had 
no  option  iu  the  matter,  but  was  compelled  to  disaUow 
to  the  administrator,  in  that  case,  moneys  which  be  had 
bond  fde  applied  in  tbe  payment  of  debts  as 
against  a  debt  due  on  record,  of  wbicb  be  reallj 
had  no  notice.  After  that  case  was  decided  by  me. 
Lord  St.  Leonards  procured  tbe  23  &  24  Vict, 
c.  38,  to  be  passed,  in  order  to  get  rid  of  the 
very  diflicnlty  which  arose  in  Fuller  t.  Kedmau. 
Ue  did  succeed  in  remedying  the  evil  be  sought  to 
reach  ;  but  at  the  same  time  he  did  not  think  it  neces- 
sary to  make  any  declaration  or  enactment  as  to 
judgments  entered  up  against  a  representative  of  a 
testator  or  intestate.  Gaunt  T.  Taj/lor  bad  dedded 
that  the  provisions  of  the  previous  Act  of  Parliament, 
the  4  &  5  Will.  &  M.  c.  20,  did  not  apply  to  the  case 
of  nndoeketed  judgments  recovered  against  a  personal 
representative.  The  learned  judges  did  not  give  their 
reasons  for  the  decision  in  that  case;  but  a  personal 
representative  must  have  notice  of  any  judgment 
entered  up  against  himself.  He  jnnat  know  of  it;  and 
it  may  well  therefore  be  that  Lord  St.  Leonards 
thought  it  unnecessary  to  provide  spedally  against  any 
liability  on  the  part  of  a  personal  representative  to  a 
devastavit  for  preferring  simple  contract  to  judgment 
creditors.  In  truth,  I  am  of  opinion  that  the  present 
cats  is  governed  by  that  of  Gaunt  v.  Taylor,  Tb« 
course  to  be  pursued,  therefore,  io  the  admiiiistratioo 
of  the  assets  in  Ibis  ease  will  be,  first,  to  pay  the  costs 
of  all  parties  to  the  suit  as  between  solicitor  and  client ; 
then  the  specialty  debts  of  the  intes'atc ;  then  tbe 
judgment-debts  recovered  against  his  ailiiiinis!ratris ; 
and  then  to  apply  the  rest  of  the  estste  in  satisfaction 
of  the  simple  contract  creditors.  The  judgments 
obtained  against  tbe  administratrix  must  take  priority, 
inter  se,  according  to  their  respective  da'es. 


OOXTBT  OF  APPEAL  IN  CHAKCEBT. 

Beported  by  Tnon.vs  nROOKsn.iXK  ami  James  It.  Davidsox, 
Esqrs.,  Uarrlster».«t-iJtw. 

Wednesday,  Nov.  4. 
(Before  the  Lord  Ciiancellob  (Westbory). 

Ex  parte  Gill,  re  Allen. 
Bankruptcy — Separate  and  late  partnership 
creditor. 
Where  a  firm  has  dissolved  partnership,  and  one  of 
the  late  partners  becomes  bankrupt,  there  is  m  foun- 
dation for  the  doctrine  that  the  separate  crediturs 
of  the  bankrupt  must  be  paid  o£  before  the  partner- 
ship can  be  admitted  as  a  creditor. 
This  was  an  appeal  from  an  order  of  Mr.  Commis- 
sioner West,  whereby  he  rejected  a  proof  for  a  sum  of 
T17L   Us.  3d.  tendered  on  behalf  of  Messrs.  Gill, 
Disbop  and   Hewitt  against  the    estate  of  Frederick 
Allen,  a  bankrupt 

Allen  was  in  partnership  with  Gill,  Bishop  and 
Howiit,  as  cloth  merchants,  at  I.eeds,  under  tbe  style 
of  "John  Purchon  and  Co.,"  for  a  term  of  five  years, 
from  the  1st  July  1855.  This  partnership  expirml  by 
effluxion  of  lime  on  30lk  June  1860. 

Allen  was  adjudicated  a  bankrupt  on  a  petition 
dated  the  Ist  Aug.  1862,  and  on  the  6tb  Dee. 
separate  notices  of  claim  for  a  sum  of  650{.,  and  of  a 
motion  to  reserve  dividcu.ls  on  that  amount,  were 
served  and  filed  on  behalf  of  Gill,  Bish'p  and  Hewitt. 

On  the  19th  tlie  moti'jnscime  on  to  be  heard  before  tl* 
commissioner,  and  it  wai  then  by  consent  refcrroil  to 
Mr.  George  Young,  the  ofliiial  assignee,  to  find  what 
was  due  between  the  parties.  'VUe  official  assignee 
made  his  report  on  the  2lBt  }Iay  lust,  whereby  be 
found  that  at  the  date  ol  the  petition  there  was  a 
balance  due  from  Allen  to  Messrs.  Gill.  Bisbop  and 
Hewitt,    including  interest,  «f   7174   14*.  3d,    U« 
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also  found  there  ira*  not  anjtUng  due  from  Allen  to 
cttber  of  the  tbree  partners  aererall^.  Alao  that 
Allen  cUimed  to  set  against  the  above  balance  a  sam 
of  7942.  19<.  for  eaah  paid  b;  him,  as  he  alloKed,  for 
goods  on  account  of  the  late  partnership  firm,  for 
which  Allen  had  prodnced  receipts,  bat  of  vrhich  goods 
no  trace  conld  be  found  in  the  books  of  the  late  part- 
nenbip  firm,  nor  was  the  pajnient  for  the  same 
entered  in  such  books. 

Upon  the  partners  applying  to  prore  against  the 
estate  of  Allen  for  the  717/.  \is.  3d,  the  learned 
cofnmisdoner  on  the  I7tb  Jnly  last,  rejected  the 
pnmf  on  the  groond  that  it  could  not  be  admitted 
against  Allen's  estate  before  the  separate  creditors  of 
Allen  had  been  paid  in  full.  He  considered  hi^nself 
bound  b;  the  remarks  of  Lord  Eldon  in  Ex  parte 
Jteete,  9  Vea.  590 ;  and  bjr  the  decisions  in  Ex  parte 
Kotlef,  1  M.  &  A.  47,  and  Ex  parte  Ilarria,  1  Rose, 
437. 

Against  this  order  Messrs.  Gill,  Dishop  and  Hewitt 
sppealed. 

Daniel,  Q  C.  and  De  Gex  supported  the  appeal. 
Tb«7  were  stopped  by  the  Court. 

Bacon,  Q.C.  and  Roxburgh  supported  the  com- 
missioner's order. 

The  Lord  Cuakcbllor  (withoot  hearing  the  re- 
ply).— After  an  examination  of  the  partnership  se- 
coonts  has  been  made,  the  creditors  who  appear  as 
claimants  on  the  present  occasion  make  a  demand 
against  the  bankrupt,  as  the  result  of  taking  this 
acoonnt  for  the  sum  of  7 1 7J1  The  commissioner  has 
rejected  that  claim,  on  the  ground  that  the  separate 
creditors  of  the  bankrupt  must  be  paid  off  before  the 
partnership  can  be  admitted  as  a  creditor.  I  need  not 
say  that  that  ground  of  decision  is  wholly  untenable, 
and  the  cases  which  are  referred  to  have  no  reference 
whaterer  to  the  present.  That  ground  of  decision 
most  therefore  be  entirely  oTermled.  Then  it  has  been 
said  on  the  part  of  the  bankrupt,  that  the  report  of 
the  official  assignee  to  whom,  after  the  bankruptcy,  the 
anignee  and  the  partners  referred  the  question  of 
liabilities  and  debts,  after  finding  that  the  sum  of  7171. 
was  due  to  these  partners  at  the  date  of  the  bank- 
nipt(7,  states  that  the  bankrnpt  claimed  and  alleged 
that  a  larger  sum  was  due  to  him  in  respect  of  goods 
which  he  bad  bought  and  paid  for,  but  with  regard  to 
which  no  trace  was  to  be  found  in  the  partnership 
books,  either  of  the  goods  themselres,  or  of  the  pay- 
ments. I  most  take  that  merely  as  a  special  circum- 
stance stated  by  the  official  assignee,  who  is  much  more 
bound  by  the  facts  sppearing  on  the  case  than  by  a 
mere  statement  or  allegation  of  the  bankrupt.  There- 
fore, if  it  were  my  duty  to  proceed  further,  and  to 
adjudicate  upon  this  cose,  I  should  be  compelled  to 
look  upon  this  statement  as  a  mere  voice  by  the  bank- 
rapt,  a  mere  assertion  by  the  bankrupt,  of  which  he 
has  adduced  no  proof  whatever.  I  cannot  therefore 
permit  such  a  statement  to  prevail.  Let  the  proof  be 
admitted;  the  apps.  to  take  back  their  deposit.  I 
cannot  listen  to  the  suggestion  that  there  mny  or  may 
not  be  separate  debts  due  from  Allen's  estate. 

Solidtors:  for  the  apps.,  Singleton  and  Piinum, 
agents  for  Barret,  Leeds;  for  the  resp.,  Williamt,  mil 
and  Co.,  agents  for  Bard  and  Barvich,  Leeds. 


Ex  parte  Colunoe,  re  Holdswobtii. 
Bankmpiai — Proof  bg  partner. 
Wkere tteoparlnar*  A. and  B.  had  dissolved partnO-thip, 
on  the  terms  of  B.  handing  over  to  A.  his  share  oj 
the  Joint  assets,  and  A.  entering  into  a  bond  t»  pay 
B.  10,OOOIi ;  and  afterwards  A.  became  bankrupt ; 
proof  against  A.'s  estate  for  the  debt  was  not 
perviiUed,  aUhmah  B.  had,  since  A.'s  bankn^lcg, 
kmitdneraUhis  estattto  Irmtectfor  thtbm^ 


of  his  creditors,  and  his  separate  creditors  (or  all 
except  one')  having  renoaaced  their  claims,  it 
appeared  that  the  proof  would  virtuallg  enure  to 
the  benefit  of  tlie  joint  creditors  of  the  late  firm  i 
The  rule  thai  a  partner  is  not  to  be  permitted  to  prove 
aguinst  the  separate  estate  of  his  copartner  until  the 
Joint  debts  are  paid,  is  not  framed  far  the  benefit 
of  the  Joint  aedilort  solely;  Vie  ground  of  it  beitig, 
that  a  man  is  not  to  be  allowed  to  do  that  whereby 
he  may  possibly  come  ittio  competition  with  his  ow» 
joint  creditors. 

This  was  a  special  case  on  behalf  of  John  Collinge; 
Samuel  Fox,  Henry  Bagshawe,  Matthew  Henry  Uaber- 
shon  and  David  Davyj  the  trustees  of  an  assignment 
dated  the  Uth  Kov.,  and  executed  by  Major  George 
Elliot  Ashbumer. 

In  Sept.  1861  U.vry  Holdsnorth,  since  bankrupt, 
and  then  carrying  on  the  business  of  a  hardware  mauu-> 
facturcr  at  Sheffield,  took  Major  Ashburuer  into  pait- 
nership,  and  articles  of  partnership  dated  the  2nd  of 
that  month  were  executed  between  them.  The  terms 
were,  that  the  partnership  should  continue  for  seven 
years  from  the  date ;  that  the  Major  should  bring  in 
8000/. ;  and  that  the  capital  of  Huldsworth  should  be 
the  net  value  of  the  buildings,  plant,  machmery,  stock- 
in-trade,  book-debts  and  effects  in  the  business  then 
carried  on,  which  had  been  computed  to  amount  to  a 
like  sum ;  Holdsworth  guaranteeing  that  the  debts  to 
be  paid  oat  of  the  assets  did  not  exceed  9300/.,  con- 
sisting of  the  following  items — bank  and  mortgage, 
lOQOL;  acceptances,  4000/, ;  accounts  owing,  3300/.; 
and  also  that  the  ledger  accounts  then  owing  were  not 
less  than  4500/.  If  the  profits  amounted  to  2500/. 
a  year  and  upwards,  they  were  to  be  divided ;  if  not, 
the  Major  was  to  receive  1200/.  a-year  out  of  the 
profits.  If  the  profits  did  not  amount  to  1200/.  in  any 
year,  the  deficiency  was  to  be  a  first  charge  on  the 
profits  of  the  next  year  in  favour  of  M^<jur  Ashburner. 
Ail  losses  were  to  be  divided  equnlly.  Further  advances 
on  the  part  of  either  partner  by  yny  of  increased 
capital  were  to  bear  5  per  cent,  interest. 

By  a  bond  of  even  date,  Harry  Iloldsworlh,  as 
principal,  and  William  Holdsworth,  as  surety,  became 
jointly  and  severally  bound  in  the  sum  of  2000/.  lo 
secure  the  capital  against  debts  over  and  above  the 
sum  of  9300/.,  and  against  a  deficiency  in  the  ledger 
credits  below  4500/. 

The  business  was  carried  on  under  the  style  of 
Harry  Holdsworth  and  Co.,  and  Wright,  Holdsworth 
and  Co.,  until  the  dissolution  of  the  partnership  on  the 
2nd  Sept.  I8G2,  under  the  management  of  H.  Holds- 
worth  alone.  During  this  period  Major  Ashbarncr 
paid  in  sum8,-ns  capital,  ttmonnting  together  to  9956/. 
The  deed  of  dissolution  of  the  above  date  recited 
that  Major  Ashbumer  was  about  to  proceed  to 
India,  and  that  the  partners  had  agreed  to  dissolve ; 
and  it  was  thereby  agreed  that  H.  Holdsworth  should 
remain  in  possession  of  the  stock-in-trade  and  assets, 
taking  npon  himself  the  debts  and  obligations,  and 
undertaking  to  pay  to  Major  Ashbumer  10,000/.  In 
pursuance  of  this  agreement,  by  a  bond  of  even  date, 
H.  Holdsworth,  as  principal,  and  William  Holdsworth, 
as  surety,  became  bound  in  a  sum  of  20,000/.,  to 
secure  payment  of  the  above  sum  and  interest  at  15 
per  cent.  The  deed  contained  a  covenant  that  the 
Uoldaworths  would  within  nine  months  pay  and  dis- 
cbarge all  the  debts  and  liabilities  of  the  late  partner- 
ship, and  indemnify  Major  Ashbnrner. 

On  the  25th  Sept.  1862  H.  Holdsworth  sent 
Migor  Ashbumer  cheques  and  promissory  notes  to  the 
value  of  1275/.,  the  cheques  being  drawn  by  H. 
Holdsworth  on  his  bankers  in  the  name  of  Wright, 
Holdsworth  and  Co.,  and  made  payable  to  the 
bearer,  and  the  notes  drawn  by  H.  Holdsworth 
in  the  name  of  H.  Holdswortii  and  Co.,  and 
m«de  p*7»ble  (« the  otd«r  of  Migor  Ashbomer.    Qgt 
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of  the  cheques  for  200/.  was  paid,  the  other  cheques 
and  notes  were  delivered  over  to  the  assignees  of  the 
bankmpt  before  the  14th  Nor.  1862. 

Major  Ashburner  alleged  that  the  cheques  and  notes 
were  so  drawn  in  pursuance  of  a  verbal  agreement 
between  him  and  his  partner,  when  the  dissolution  was 
being  arranged,  thai  this  sum  should  be  paid  for 
interest  and  share  of  pro6ts  due  to  him. 

Kolice  of  dit'solntion  appeared  in  the  Gazette  on  the 
.Mh  Sept.  IS62. 

The  bankruptcy  took  place  on  the  Utli  Oct.  1862. 
On  the  3rd  Nov.  following  a  private  meeting  of  the 
creditors  was  held,  at  which  a  resolution  was  passed 
that  the  bankruptcy  should  be  proceeded  with,  npon 
the  net  estitea  being  handed  over  to  the  trustees;  that 
thoraeeting  was  anxious  to  save  Major  Ashburner  from 
bankruptcy ;  and  that  upon  certain  private  creditors  of 
liis  to  the  amount  of  5545/.  releasing  all  claims  against 
the  joint  and  several  estates,  an  assignment  should  be 
taken  from  Major  Ashburner.  It  was  also  resolved 
that  the  estate  so  released  should  be  oistributed  pre- 
cisely as  if  both  parties  had  been  bankmpt  under  a 
joint  petition,  "  to  the  intent  that  the  respective  rights 
of  all  the  creditors  bo  preserved." 

By  the  deed  above  mentioned,  dated  the  14th  Nor. 
1862,  and  made  between  H.  Holdsworth  of  the  first 
part.  Major  A.  of  the  second  part,  the  above-named 
trustees  of  the  third  part,  and  the  several  other 
persona  being  creditors  in  their  owh  right,  or  in  co- 
partnership of  Holdsworth  and  Ashburner,  or  of  one 
of  them,  whose  names  were  thereto  ai&xedor  set,  and 
all  other  the  creditors  of  Holdsworth  and  Ashburner,  or 
either  of  them,  of  the  fourth  part  (but  which  deed  had 
OS  yet  been  executed  by  Major  A.  alone),  after  reciting 
the  above  resolutions,  it  was  witnessed  that  Major  A. 
assigned  to  the  trustees  all  his  real  and  personal  estate 
upon  the  trusts  thereinafter  declared,  and  it  was  agreed 
and  declared  that  the  trustees  should  stand  possessed 
of  the  effects  of  H.  Holdsworth  and  of  the  property 
thereby  assigned  'by  Mojor  A.  for  the  benefit  of  the 
creditors  of  Holdsworth  and  Ashburner  in  a  like  course 
of  administration  as  if  the  bankruptcy  had  been 
annulled  by  a  joint  adjudication  against  the  two,  and 
as  if  the  estate  so  assigned  had  been  vested  in  the 
trustees  as  the  assignees  under  such  joint  adjudication. 
It  Aas  also  declared  that  there  should  be  reserved 
to  the  parties  of  the  third  and  fourth  parts  all  such 
lights  aod  privileges  as  they  were  respectively  entitled 
to  by  virtue  of  the  law  and  practice  in  bankruptcy. 
There  was  also  an  indemnity  and  release  of  Major  A. 
personally  by  the  several  parties  of  the  third  and  fourth 
parts  in  respect  of  their  respective  debts. 

It  was  also  declared  that,  in  case  a  petition  for 
adjadioation  should  be  presented  against  Major  A.,  or 
in  case  any  of  the  said  private  creditors  should,  in  any 
way,  geek  to  participate  in  the  benefit  of  the  present 
indenture,  or  in  case  they,  or  any  of  them,  should  not, 
within  six  months,  by  deed  release  all  claims  against 
the  joint  and  several  estates  of  Holdsworth  and 
Ashburner,  and  each  of  them,  then  the  release  therein- 
befota  completed  should  cease  and  be  void. 

This  deed  was  duly  registered  under  the  194tb 
section.  The  separate  creditors  named  in  the  deed 
had  released  their  debts,  and  the  only  remaining 
separat*  civditor  of  which  the  parties  bad  notice  was 
the  Sheffield  and  Rotherham  Banking  Company,  who 
claimed  to  prove  foijIOOO/.  on  the  joint  and  several  pro- 
missory note  of  Major  A.,  H.  lod  W.  Holdsworth. 
This  sum  was  part  of  •  jeint  debt  of  5374/.  At.  6d. 
dumed  by  the  banking  company,  and  for  which  they 
beld  titlfrndeeds  on  deposit  as  securities,  but  not  of 
admitted  sufficient  value  to  cover  the  claim. 
The  bank  had  claimed  to  prove  the  1000/.  against  the 
separate  estate,  but  the  proof  had  been  rejected  on 
the  ground  that  the  securities  had  not  been  realised. 

At  «  mMtiDg  of  tii«  bankrupt's  or«dtton  b^  on 


the  17th  Nor.  1862,  when  the  above-nam«d  trustees 
were  appointed  creditors'  assignees,  a  |resolntion  was 
passed  whereby,  after  reciting  the  above  deed,  it  was 
resolved  that  there  should  be  reserved  to  the  creditors 
of  Holdsworth  and  Ashbnrner,  and  each  of  tbem 
respectively,  all  such  rights  and  privileges  as  tbcy 
respectively  were  now  entitled  to,  under  or  by  virtue 
of  the  law  or  practice  in  bankruptcy.  These  resolu- 
tions were  confirmed  by  the  court. 

The  trustees  submitted  that  the  bond  of  the  2nd 
Sept.  was  a  valid  and  subsisting  bond,  and  that  the 
moneys  due  thereon  passed  by  the  assignment  of  the 
14th  Nov.  1862  upon  the  trusts  thereof,  and  that  the 
trustees  were  entitled  to  prove  against  the  bankrupt's 
estate  for  the  amount  secured  by  th«  boud,  and  also 
for  the  sum  of  101 5L 

On  behalf  of  the  bankrupt's  estate,  it  was  con- 
tended  that  there  could  be  no  snch  proof. 

The  question  submitted  to  the  court  was,  whether 
the  trustees  were  entitled  to  prove  for  the  above  two 
sums. 

On  the  Ist.  Aug.  last  Mr.  Commissioner  West  beld 
that  the  trustees  were  not  so  entitled,  on  the  ground  of 
the  established  rule  that  a  partner  cannot  prove  for  a 
debt  against  the  estate  of  his  copartner  so  long  ss 
there  are  other  creditors  remaining  unpaid. 

The  balance-sheet  on  the  file  showed  the  following 
figures  : — Separate  estate,  liabilities,  23,067/.  8«.  Sd. ; 
assets  (including  property  given  op  to  assignees), 
29,005/.  3«.  6(1. ;  snrplus,  5937/.  14».  lOrf.  Joint 
esUte,liabilities,2l,899/.  S(.3<i.;  assets,  3373/.  Viid.; 
deBcieney,  18,525/.  7<.  9d.  It  was  sUted  that  the 
separate  creditors  had  already  received  6*.  in  the 
pound,  and  might,  perhaps,  expect  3s.  or  4s.  more ; 
whereas,  the  joint  creditors  probably  would  get  no 
more  than  Is. 

Bacon,  Q.C.  and  Sioanttan  now  appeared  in  support 
of  an  appeal  against  the  above  decision. — They  did  not 
deny  the  existence  of  the  rule,  but  argued  Ihit  under 
the  peculiar  circumstances  of  this  case  it  was  not 
admissible.  The  rule  was  established  for  the  bene6t 
of  joint  creditors,  but  in  this  r.a8e  it  worked  precisely 
the  reverse,  because,  if  acted  upon,  it  would  keep  from 
the  joint  creditors  of  Holdsworth  and  Ashburner  the 
value  of  the  proof  for  11,075/,  The  rule  was  not  to 
be  extended  to  the  positive  damage  of  joint  creditors. 
In  this  cose  it  was  manifestly  unjust  that  the  separate 
creditors  should  receive  dividends  on  their  claims,  aod 
that  Major  Ashbnrner,  whose  claim  was  equally  valid, 
should  receive  none.  The  1075/.  was  paid  in  respect 
of  profits ;  and  the  10,000/.  security  was  given  is 
return  for  the  major's  advances.  If  the  proof  were 
admitted,  whatever  it  realised  would  become  the  sepa- 
rate estate  of  Major  Ashburner ;  his  separate  crediton 
were  removed  by  the  deed,  there  were  no  private 
debts,  and  the  only  separate  debt  was  the  cUim  of  the 
bank,  which  was  moreover  a  partnership  debt.  All 
the  balance  therefore  would  go  to  the  jiint  estate,  and 
be  for  the  benefit  of  the  joint  creditors.  The  rule  ooiy 
applied  where  the  partner's  proof  was  in  competitkia 
with  his  own  creditors,  which  was  not  the  case  here, 

Ex  parte  LiUitoe,  1  Gl.  &  J,  383. 

Giffard,  Q.  C.  and  B.  Bumphreft,  contra,  were  net 
called  npon. 

The  Loud  CitA!CCELtX]R,— I  am  very  sorry  for  the 
circumstances  of  this  case,  and  for  the  loss  and  snSer- 
ing  which  has  been  incurred  by  Major  Ashburner.  Bat 
I  am  not  at  liberty  to  allow  this  proof  to  be  enteral. 
The  facts  of  the  case  are  beyond  the  possibiUty  of 
doubt ;  the  law  has  been  established  time  out  of  mind. 
Major  Ashburner  became  a  partner  with  Holdsworth 
in  IStJl.  The  partnership  was  dissolved  in  Sept.  18SS. 
Holdsworth  and  his  brother  gave  a  bond  for  10,000/., 
and  Miyor  Ashburner  in  return  transferred  and  re- 
leased to  Holdsworth  all  his  estate  and  interest  in  ths 
paitn«nhip,  w  that  all  ths  joint  estats  becams  oeo* 
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Terteil  into  the  s«ptir<ito  csUte  of  UoUsiTottli.  Aii 
•pplieatioa  a  now  mitda  to  prove  for  that  debt 
ipinst  the  separate  estate.  Unfortanateljr  there  are 
large  creditors  of  the  firm  of  HuIJsworth  and  Ash- 
burner.  The  mle  is  that  a  partner  cannot  prove  for  a 
debt  so  as  to  compete  with  the  joint  creditors.  A 
joint  creditor  cannot  make  a  claim  against  the  separate 
estate ;  a  joint  creditor  cannot  be  paid  oat  of  the  sepa- 
rate estate  until  the  whole  of  the  separate  creditors 
have  been  paid.  Bnt  it  is  quite  a  mislialce  to  suppose, 
as  it  has  been  argued,  that  the  objection  to  a  proof 
•gainst  the  separate  estate  of  a  partner  is  made  by 
joint  creditor!,  or  for  the  benefit  of  joint  creditors, 
The  ml*  ennrcs  just  as  much  for  the  benefit  of  sepa- 
rate creditors.  "You  must  first  of  all  release  the 
separate  estate  from  all  posaible  liability  to  juint  debts." 
That  lies  in  the  month  of  the  separate  creditors  to  say. 
It  has  been  erroneonsl;  supposed  to  lie  in  the  mouth  of 
the  joint  creditor*  onljr.  It  has  been  ingeniously 
a-gned  that  under  the  peculiar  circumstances  of  this 
debt,  substantially  the  ground  of  the  objection  to  tlie 
proof  against  the  separate  estate  lias  been  got  rid  of. 
1  do  not  think,  hoivever,  that  the  circumstances  touch 
the  objection  in  the  smallest  degree.  The  rule  remains, 
that,  so  long  as  there  are  juiut  debts,  and  there  is  the 
possibility  of  those  joint  debts  being  brought  upon  the 
separate  estate,  a  partner  who  ia  liable  for  these  joint 
debts  shall  not  make  any  claim  against  the  separate 
•elate,  because  by  possibility  he  may  come  into  com- 
petition with  his  own  joint  creditors.  That  principle 
is  the  fonndattou  of  the  rule,  and  this  ingenioiu  argu- 
ment does  not  touch  upon  its  grounds  in  the  slightest. 
It  appears  that,  after  the  bankruptcy,  an  assignment 
was  made  of  the  separata  esUte  of  Major  Ashbumer, 
inclading  this  debt  of  Iloldsworth  for  the  benefit  of 
the  joint  creditors,  probably  so  far  converting  his 
separate  assets  into  joint  assets.  But  that  circum- 
ttaace  is  of  no  avail  whatever,  unless  the  joint 
creditors  are  willing  to  accept  that  assignment 
as  payment  iu  full,  and  to  release  the  joint  liability. 
If  that  were  done,  and  there  were  no  longer  any 
jobt  liability  to  which  Major  Ashburner  was  ex- 
posed as  partner,  there  would  remain  no  objection  to 
his  proof  against  the  separate  estate.  But  this  debt 
fflu>t  b«  brought  forward  as  a  bond-debt  due  to  Major 
Asbbamer,  not  to  the  joint  estate,  and  the  objection 
still  remains,  that  s  partner  is  not  to  be  permitted  to 
prove  whibt  there  is  any  portion  of  the  joint  liabilitiy 
remaining.  The  resolntions  of  the  creditors  on  the 
subject  are  OQt  of  the  question,  unless  the  meeting  was 
held  under  some  parliamentary  powers ;  but  nothing  of 
the  kind  is  pretended.  Whilst  the  possibility  remains 
of  a  partnership  debt  being  claimed,  no  separate  debt 
can  be  proved.  I  think  that  the  learned  commissioner 
came  to  a  right  conclusion.  The  appeal  mast  be  dis- 
missed, but  without  cobts ;  the  deposit  to  be  returned. 
Solicitors:  for  tbe  apps.,  Dobimon  and  6'eare, 
agents  for  IV.  and  B.  Waie,  Sheffield ;  for  the  resps., 
yobMoa  and  Wealheraltt,  agents  for  iSmilA  and 
Amfeim,  Sheffield. 

Thurtclaj/,  Ifov.  5. 

(Before  the  Lobd  Chakcelu>b  (Westbnry.) 

Rkkte  v.  WnrruoRE. 

Maktis  v.  WiimionE. 

JDted — Cenilmclion—Auv/nnunt  of  txUling  chatUh 

Kilk  UceHC«  to  enter  and  ttize  future  property. 
Sfdeed,  in  1858,  S.,  a  brickmaker,  ai$igned  to  II.  by 
mu)  of  mortgage  "  all  and  eingular  the  stock  of 
brieki  (Aei>  being,  or  at  any  time  thereafter  to  be,"  in 
and  upon  the  brickfield  which  wot  in  hit  potiettion. 
Bj  entotktr  deed,  in  1859,  to  which  H.  was  party, 
aidwhieh  rtdled  Ae  deed  of  1858,  >n  consideration 
t/'m  advanct  if  G.,  S.  assigmd  to  0.  aU  and  tin- 


gular  the  prepared  c'liy,  tfe.,  and  .itork  of  bricks 
"  in  anil  u/wii "  the  said  brickjiel'l.  The  deed  con- 
tained an  agreement  that  G.  might,  when  hepleused, 
put  a  manager  into  possession  of  the  property,  and 
further  witnessed  that  S.  granted  to  G.fuU  licence, 
poaer  and  authority,  during  the  continuance  of  the 
secwily,  to  enter  upon  the  said  brickjield  and  to 
seize,  hold  possession  of  and  sell,  the  cloy,  bricks, 
mmchiaery,  plant,  <fc.,  "  which  might  be  in  and  upon 
the  said  premises,  in  like  manner  as  if  the  same 
formed  part  of  iJte  chattels  and  effects  thereby  as- 
signed  or  intended  so  to  be  :" 
Held,  upon  the  construction  of  the  latter  deed,  that  it 
operated  as  an  assignment  of  those  chattels  onfy 
which  were  on  the  premises  at  the  date  of  the  se- 
curity, with  a  power  to  the  mortgagee  at  any  future 
time  during  the  continuance  of  the  security  to  enter 
and  seize  the  properly  which  he  might  then  find 
there. 

This  was  an  appeal  on  behalf  of  Messrs.  Martin, 
defts.  (by  amendment)  in  the  first  suit,  and  pits,  in 
the  second  suit,  against  a  decree  of  Kindersley,  V.  C. 

Tlie  facta  will  be  found  fully  stated  in  the  report  of 
the  case  in  the  court  below :  C7  L.  T.  Rep.  K.  S.  839.) 
J.  II.  I'almtr,  Q.C.  and  T.  Stevens  supported  the 
appeal. — They  contended  that  the  intention  of  the 
parties  to  the  deed  of  May  1859  manifestly  must  h.ive 
been  to  have  assigned  not  only  the  bricks,  &c.  then  on  the 
premises,  bnt  all  future  property.  It  would  bo  absurd 
to  suppose  that  the  mortgagee  would  have  advanced  his 
money  on  any  less  security.  This  being  so,  the  frame  of  tiro 
deed  arose  from  a  deairo  to  pass  not  only  the  equitable 
but  the  legal  title.  This  then  was  not  a  mere  licence, 
it  was  a  licence  accompanied  with  and  auxiliary  to  a 
grant.  Iu  Uoliofd  v.  Marshall,  7  L.  T.  Kep.  N.  8. 
172,  the  contract  was  held  to  eztead  to  after- acquired 
property.  A  power  of  attorney  when  given  for 
valuable  consideration  is  not  revocable :  (^Bromley  v. 
Holland,  7  Vea.  28.)  Beference  was  also  made  to  tli« 
remarks  of  Vaughao,  C.  J.,  referred  to  in  Wood  v. 
Leadbiita;  13  M.  &  W.  844.  On  the  second  point 
they  contended  that  Simpson  must  be  held  to  have  had 
constructive  notice  of  the  deposit  by  Green  with  them, 
owing  to  the  business  relations  subsisting  between  the 
two. 

Glasse,  Q.C  and  iVm.  Pearson,  for  the  pit.  Reeve, 
and 

Baily,  Q.C.  and  Fry,  fur  the  deft.  Heiidrick,  were 
not  called  upon. 

The  Lord  CnAKCELLOR. — This  case  has  been  veiy 
well  argued,  but  luvlng  regard  to  the  limited  extent 
of  the  declarations  given  in  the  decree  with  which  I 
have  to  deal,  I  do  not  think  it  right  to  interfere  with 
that  decree.  The  principal  question,  which  ia  con- 
cluded by  the  first  declaration  in  the  decree,  is,  whether 
the  assignment  by  way  of  mortgage  from  Simpson  to 
(jreen  operates  as  a  present  contract  with  respect  to 
the  bricks  and  the  clay  and  the  matetiab  that  might 
thereafter  be  brought  upon  the  premises  by  Simpson. 
If  there  were  upon  the  face  of  the  decree  either  ex- 
pressly, or  if  there  conld  be  collected  from  the  provi- 
sions of  the  deed  by  necessary  implication,  a  contract  or 
agreement  between  the  parties  that  the  mortgagee 
should  have  a  security  attaching  immediately  npon 
future  chattels  to  be  brought  on  the  premises,  then 
undoubtedly  the  case  would  have  given  to  the  mort- 
gagee, Green,  a  present  interest  in  all  those  materials, 
whether  manufactured  or  raw,  which  might  be  brought 
on  the  brickfield  after  the  date  of  the  security.  But  it 
is  quite  clear  that,  so  far  as  express  words  are  con- 
cerned, there  is  nothing  of  the  kind  to  be  foimd.  It  is 
quite  clear  that  the  language  of  the  instrument  is 
confined  to  its  being  a  contract,  and  a  transfer 
touching  only  the  chattels  and  effects  which  at  the 
time  were  on  the  brickfield  ;  and  nothing  con  illus- 
trate that  more  forcibly  that  the  circiuiutaace  tM 
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tlic  naluio  and  tcrma  of  the  present  security  to 
Green  are  brought  by  the  recitnls  on  the  face  of  the 
instrument  in  direct  contrast  with  the  terms  of  the 
antecedent  transfer  to  Hendrick.  There  is  a  recital 
distinctly  stating  that  the  contract  with  Hendrick  was 
not  limited  to  the  then  existing  materials  and 
manufactured  articles,  but  extended  also  to  those 
thnt  might,  during  the  security,  be  brought  on 
the  premises.  But,  fur  some  reason  or  other,  the 
framor  of  the  deed  declined  to  follow  the  example 
of  that  security,  and  limits  the  operation  of  the 
transfer  to  Green,  so  far  as  the  transfer  is  concerned, 
to  the  property  then  upon  the  premises,  and  the 
ttansfer  follows  the  recitals  of  the  deed  ;  and  there- 
fore the  contract  and  the  transfer  are  perfectly  har- 
monious and  co-extcnsire.  But  then  there  are  found  in 
the  deed  two  things  which  exclude  the  notion  of  there 
being  at  that  time  any  contract  with  regard  to  a  pre- 
sent interest  in  the  property  to  be  afterwards  acquired ; 
and  those  two  prorislons  are,  first  of  all,  the  stipula- 
tion that  it  should  be  competent  to  Green,  if  he  pleased, 
to  put  a  manager  in  possession  of  the  brickfield ;  and, 
secondly,  and  most  materially,  that  distinct  power 
which  is  given  to  Green  in  the  final  clause  of  the  deed 
to  enter  upon  the  premises  and  seize  and  dispose  of  the 
property  in  the  shape  of  bricks,  manufactured  and  un- 
manufactured articles,  which  he  might  find  there  at  any 
time.  Mow,  if  these  provisions  prevent  my  arriving  at 
the  conclusion  that  I  can  imply  a  contract  which  would 
be  in  point  of  fact  to  extend  tlie  operation  of  the  deed 
beyond  the  distinct  words  in  the  operative  part  and 
beyond  the  recitals,  and  to  make  the  deed  have  an 
effect  which  to  a  great  extent  would  supersede  and 
render  unnecessary  the  provisions  that  I  have  referred 
to — if  that  be  so,  the  inquiry  is  simply  this,  whether 
the  deed  may  not  be  accurately  represented  as  being  a 
contract,  and  a  security  to  the  extent  of  all  the  manu- 
factured articles  and  raw  materials  and  machinery  then 
upon  the  premises,  and  a  contract  that  the  mortgagee 
should  have  a  power  at  any  time  he  pleased 
of  entering  upon  the  premises  and  seizing  the 
manufactured  and  raw  material  that  be  might  find 
there,  even  although  those  things  so  seized  were  not 
upon  the  premises  at  thf  date  of  the  security.  The 
difference,  therefore,  is  very  clear  and  distinct  with 
regard  to  the  operation  of  the  deed.  It  is  the  difference 
between  a  present  contract  that  the  mortgagee  should 
have  a  right  and  an  interest  attaching  immediately 
by  force  of  the  contract  upon  all  that  property 
which  in  future  might  be  brought  on  the  pre- 
mises, and  a  contract  that  the  mortgagee  should  have 
a  power  of  entering  upon  the  premises  for  the  purpose 
of  seizing  and  taking  possession  of  that  future  property. 
The  contract  that  he  sliould  hare  a  power  to  seize 
appears  to  me  to  be  perfeolly  distinct  from  a  contract 
that  he  should  have  a  present  and  immediate  right 
which  would  attach  iiufanler  upon  the  property  brought 
upon  the  premises  without  the  act  of  seizure.  I  think 
he  has  no  such  thing.  I  think  the  true  extent  and 
operation  of  the  deed  was  merely  this,  that  he  has 
passing  to  liim,  by  virtue  of  the  contract,  »  right  and  a 
secority  on,  and  an  interest  in,  all  the  then  existing 
property,  and  the  security  is  accompanied  by  a  power 
enabling  him  at  any  time  to  enter  opon  the  premises 
and  take  the  future  property  that  might  be  found 
there.  But  a  power  is  a  very  differant  thing  from  an 
interest,  and  if  the  extent  and  limit  of  tlie  contract  be 
meroly  that  he  should  have  such  a  power,  then  an 
interest  would  not  arise  under  the  power  till  the  power 
was  exercised,  enhjeet,  however,  to  the  observations 
that  I  shall  herei^er  make  with  referonce  to  the 
ezeroiie  of  that  right.  I  think  this  case  has  been 
lightly  decided  by  the  V.  C,  when  be  declared  that 
the  instrument  of  Hay  1859  did  not  operate  or  take 
effect  as  an  equitable  assignment  of  any  clay,  bricks, 
and  N  forth,  which  wen  not  then  oa  tb*  bri(^eld.    I 


think  it  did  not,  because  I  think  tbero  was  no  present 
existing  contract  that,  immediately  on  the  ezeeuliod 
of  the  secnrity,  the  mortgagee  should  have  such  right, 
title  and  interest  with  respect  to  such  future  property. 
If  there  had  been  such  a  contract,  it  would  have  been 
an  assignment,  and  would  have  fallen  within  the  prin- 
ciples explained  by  the  H.  of  L.  in  the  case  of  ffol' 
royd  V.  Marshall.  Now  tbe  second  point  to  which  the 
decree  refers,  and  which  it  concludes  by  declaring,  is 
merely  this,  that  the  depositaries,  namely,  the  Messis. 
Martin,  the  bankers,  who  took  an  equitable  mortgage 
by  way  of  deposit  of  this  mortgage  to  Green,  not  having 
given  notice,  the  mortgagors  are  bound  by  the  subse- 
quent transactions  between  the  mortgagor  and  the 
original  mortgagee  in  relation  to  that  mortgage.  It 
has  been  urged  before  me  that  the  evidtntia  rei  arising 
from  the  circumstances  proves  that  the  mortgagor, 
Simpson,  mnst  have  had  notice  of  the  banker's  interest. 
If  it  be  granted  that  the  evidence  extends  thus  for,  that 
Simpson  either  knew  or  had  reason  to  believe,  that  the 
money  he  received  from  Green  was  obtained  from  the 
bankers,  it  would  stop  very  far  short  of  giving  to 
Simpson  any  ground  for  inference  or  knowledge  that  the 
bankets  had  become  the  depositaries  of  this  security. 
I  cannot — because  it  is  probable  that  Simpson  knew 
that  Green  was  indebted  to  his  bankers  for  assiatance— 
infer  that  Simpson  onght  to  have  known  that  this  par- 
ticular mortgage  had  been  deposited  with  tlioie  bankers. 
I  think  those  two  declarations  aro  perfectly  correct. 
I  think,  having  regard  to  the  inquiries  directed,  and 
which  I  see  no  reason  to  disturb,  that  the  V.C.  was 
qntle  right  in  not  going  further  to  conclude  the  re- 
maining point,  which  must  be  oonndered  as  remainiiig 
open  and  unaffected  by  this  decree.  That  point  is 
this :  It  appears  that  Reeve,  the  snbseqnent  mortgagee 
—that  is,  the  mortgagee  of  the  eqnity  of  redemption 
to  Simpson — entered,  by  virtue  of  his  mortgage,  into 
possession  of  the  property  then  being  on  the  brickfield, 
and  it  appears  that  Reeve  had  express  notice  of  tbe 
security  to  Green.  He  had  express  notice,  therefore, 
of  tbe  power  given  to  Green,  and  I  think  it  clear  that, 
whilst  Reeve  continued  in  that  position,  the  property 
not  being  converted  into  money,  it  would  have  been 
quite  competent  to  Green,  and  the  assignees  of  Green, 
either  the  bankers  or  his  assignees,  to  hare  entered 
npon  Reeve  being  so  in  possession.  Dejncto  it  appears 
that  tbe  assignees  of  Green  did  enter,  but  then  their 
entry  wotild  not  avail  for  the  benefit  of  the  bankefa,k 
save  so  far  as  thero  was  any  money  due  to  Green,  at  the 
time  of  his  bankruptcy,  npon  the  security  deposited 
with  the  bankers.  But  inasmuch  as  the  court  inter- 
vened in  that  state  of  things  before  tbe  property  was 
realised,  and  whilst  Reeve  remained  in  possession,  I 
think  the  equities  of  the  parties  onght  to  be  deter- 
mined by  a  reference  to  what  might  have  been  done  by 
any  one  of  the  parties  under  the  powers  given  by  their 
security,  and  that  therefore  their  priorities  will  be 
regulated  by  a  referonce  to  those  powers.  I  do  net 
fiud  any  necessity  for  infusing  any  words  into  tbe 
decree  to  keep  that  matter  open,  because  it  is  not  con- 
cluded by  any  declaration.  It  will  arise  mora  con- 
veniently and  certainly  after  the  answers  have  been 
given  to  tbe  inquiries ;  but  I  advert  to  it  only  for  the 
purpose  of  observing,  that  I  do  not  consider  that  point 
to  be  at  all  prejudiced  or  involved  by  or  m  anything 
that  the  V.C.  has  done.  I  must  affirm  the  decree  so 
far  as  it  is  appealed  from,  and  of  necessity  I  must 
dismiss  this  peti^on  of  rehearing  with  cost*. 

Solicitors:  for  Reeve,  ffeor^e  Waller;  for  Hendrick, 
Thomas  Daoiti;  for  the  Messrs.  Martin,  Ckarh* 
Stmem, 
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Mondag,  iVof.  9. 

(Befon  tli«  liOBDa  JosncKS.) 

Smith  p.  Lbvbaux. 


PrtHcifaiand  ageiU—Acemmlt 
at  lam. 


-MutunHty— Remedy 


The  deftM.,  a  mercantile  firm,  employed  the  pit.  as 

their  traveller  and  agent,  under  an  agreement  that 

ke  ekould  receive  a  commiuion  ofT^  per  cent.,  and 

a»  attotcanee  of  3|  per  cent,  on  all  order*  received 

from  hi*  friendt  first  introduced  by  him.    Ditputee 

having  ariten  betteeen  the  parties  the  pit.  filed  his 

hill,  prayir.gfor  an  account  of  this  commission  and 

allowance,  but  the  bill  did  not  allrge  that  there 

wa»  any  obligation  on  the  part  of  iJie  defu.  to  keep 

Ike  accounts,  or  that  there  wot  any  mutuality  or 

complexity  ofaceouatt : 

Held  (reversing  a  decision  of  Wood,  V.  C),  that  the 

plL's  bill  matt  he  dismissed,  and  with  costs,  at  the 

biU  presented  a  ease  merely  of  contract  on  the  part 

of  the  defts.  to  pay  a  certain  commission,  for  which 

the  proper  remedy  woidd  be  by  an  action  at  lait. 

Tbis  was  an  appeal  bj  tbe  defls.,  who  carried  oo 

trail*  as  wine  inercbanU  at  LiTerpool  under  the  style 

or  on  bebair  of  the  Hangarian  Vineyard  Company, 

against  a  decree  of  Wood,  V.C.,  directing,  amongst 

other  things,  an  account  of  what  was  due  to  the  pit. 

for  onmrnission  on  all  orders  for  nines  and  brandies 

obtained  bjr   him   or  through  his  introduction.    The 

drcnmstances  were  as  follows : — 

The  pit.  was  a  commercial  trarellcr,  and  for  some 
time  previously  to  the  year  18G0  he  had  been  em- 
ployed by  the  defts.  as  their  agent  for  a  considerable 
district  in  England,  npon  certain  terms,  which  were 
stated  In  the  bill  to  have  been,  that  the  pit.  should 
receire  a  commission  of  7^  per  cent,  npon  all  orders 
obtained  by  him  through  his  connections  and  fricnda, 
and  executed  by  the  defts.,  and  although  the  evidence 
went  to  show  that  the  original  terms  involved  the  pay- 
ment of  a  higher  rats  of  commission,  it  was  clear  that 
in  Jan.  1860  the  deft.  Mr.  Edward  Leveauz,  in  a 
letter  to  the  pit,  informed  him  that  his  film  could  not 
continue  to  pay  so  high  a  cammi3:iion,  and  offered  him 
the  7^  per  cent,  already  mentioned.  For  the  par- 
poaes  of  this  report,  however,  this  question  of  the 
rate  of  commission  is  not  material,  and  it  will  be  suiH- 
Gteot  to  state  that  on  the  23rd  July  1860  the  deft. 
Edward  Leveauz  wrote  a  letter  to  the  pit.,  which, 
after  touching  upon  several  matters  of  business,  con- 
tained the  following  passage  : — 

"  Now  as  regards  the  commission,  I  am  most  auxions 
that  it  should  be  as  remunerative  as  possible  with 
tbe  snocessfnl  working  out  of  the  business.  To  keep 
at  oor  present  prices  for  brandy,  port,  sherry,  &c.,  I 
find  it  will  not  suit  to  allow  a  higher  commission  than 
tbe  following,  and  particularly  as  I  have  had  to  give  up 
a  highly  lucrative  portion  of  our  business  so  that  i 
might  have  time  to  travel  entirely  in  the  Hungarian 
wine  trade.  On  all  business  done  by  yourself,  cither 
in  London  or  your  district,  7^  per  cent.,  where  our 
full  prices  and  shipping  arrangements  are  adhered  to, 
and  of  coarse  only  on  good  debts,  and  an  allowance  of 
H  per  cent,  on  all  orders  received  from  your  friends, 
first  introduced  by  yon,  so  long  as  yon  continue  to 
exert  yourself  in  the  working  out  of  tbe  bnslness,  and 
are  engaged  in  the  selling  of  our  Hungarian  wines  and 
spirits;  but  of  course  we  could  not  bind  ourselves  in 
perpetuity  to  such  an  allowance,  as  you  might  cease 
to  represent  those  interests,  and  then,  of  oourse,  tbe 
allowance  would  cease  at  tbe  same  time.  Such  a  eon- 
tiogency,  I  hope,  however,  is  not  likely  to  occur." 

These  terms  were  accepted  by  tbe  pit.,  in  a  letter 
written  to  the  defts.,  dated  tbe  1st  Aug.  I860,  but 
very  mou  afterwards  the  pit  became  discontented  with 
the  extent  of  the  district  assigned  to  him,  and  required 

■a  mtuion  of  it;  (bis  wu  nfawd  by  tlis  defts-,  and , 


thereupon  the  pit  wrote  declining  their  agency  from 
the  day  of  his  letter  ;  upon  this  the  pit.  and  the  deft. 
Edward  Leveanx  met,  and  it  was  arranged  that  the 
pit  should  continue  his  agency  upon  the  former  terms, 
but  with  tbis  addition,  that  lie  should  also  receive 
3^  per  cent,  commission  upon  orders  to  be  obtained 
from  such  of  his  friends  and  connections  as  were  not 
within  the  district  assigned  to  him. 

Subsequently  disputes  upon  tbe  accounts  arose  be- 
tween tbe  parUes ;  the  pit.  ceased  to  act  as  agent  for 
the  defts.  in  Sept.  1861,  and  in  tbe  following  year 
he  filed  this  bill  for  an  account  of  what  was  due  to  him, 
and  for  payment 

The  foregoing  statements  were  in  substance  admitted 
to  be  accnrate,  but  the  defts.  did  not  demur  to  the  bill, 
on  tho  ground,  as  stated  by  their  junior  counsel  during 
the  argument  of  tbe  appeal,  tbat  tbe  bill  and  in- 
structions were  not  laid  before  him  within  the  lime 
limited  for  demurring  alone  (namely,  within  tvrflvo 
days  after  appearance),  but  the  answer  contained  the 
following  submission  on  their  behalf  :  "We  submit 
that  this  bill  should  not  have  been  filed,  and  that  the 
pit's  remedy  (if  any)  is  by  an  action  at  law." 

Voluminous  evidence  was  gone  into  in  the  suit, 
and  defts.  bad  filed  a  concise  statement  and  inter- 
rogatories, upon  which  tbe  pit.  himself  was  examined, 
and  the  cause  cams  on  for  hearing  before  Wood,  V.C. 
early  in  June  last,  when  his  Honour,  in  pronouncing 
the  decree  already  mentioned,  thus  expressed  himself : 
"  I  am  anxious  to  give  my  reasons  for  not  acceding  to 
Mr.  Jessel's  view  on  the  question  of  law.  I  should 
be  most  unwilling  to  do  anything  which  would  have 
the  appearance  or  effect  of  throwing  any  doubt  upon 
the  decisions  in  Dinieiddie  v.  Bailey,  6  Ves.  136,  and 
Phillips  V.  Phillips,  9  Hare,  47 1,  that  when  the  receipts 
and  payments  are  wholly  on  one  side  this  court  will 
not  take  the  account  at  the  suit  of  an  agent ;  that  is 
to  say,  where  it  consists  of  receipts  by  A.  on  aocouut 
of  B.,  and  payments  made  by  A.  on  account  of  B. 
When  the  receipts  and  payments  are  wholly  on  one 
side,  yon  cannot  have  an  account ;  but  where  each  side 
has  been  paying  and  receiving,  having  mutual  con- 
fidence in  each  other,  then  the  aocouut  arises.  Mr. 
Jessel's  argument  would  have  been  perfectly  right  if  it 
had  been  the  case  of  s  simple  commercial  traveller,  if 
the  defts.  had  not  entered  into  a  contract  on  their  part, 
that  for  everything  they  sold  upon  the  pit's  intro- 
duction, and  which  of  oourse  he  could  know  nothing  of, 
they  would  pay  him  a  commission  of  3j  per  cent. ; 
therefore,  the  whole  thing,  as  I  apprehend,  arises,  and 
tbe  defts.  are  bronght  here,  and  tbe  account  of  that 
commission  must  be  taken." 

The  decree  was  therefore  to  the  effect  stated  above, 
and  the  defts.  appealed  against  the  whole  of  it. 

lVHIeock,(i.C.  (with  whom  was RoiAurgh)  supported 
bis  Honour's  decision,  contending  tbat  tbis  was  not  a 
mere  one-sided  account,  but  one  in  whreh  there  was 
mutuality,  and  that  the  pit  himself  possessed  no 
means  of  knowing  what  orders  were  received  from  his 
own  friends  and  connections,  of  which  the  defts.  were 
bound  to  give  Iiim  discovery.  The  pit  was  not  a  mere 
agent  or  traveller  for  tbe  defta.'  firm,  but  by  tbe  agree- 
ment be  was  entitled  to  participate  in  the  profits,  and 
the  account  which  the  bill  sought  could  not  have  been 
obtained  at  law. 

G.  if.  Giffard,  Q.  0.  and  Jessel  supported  the 
petition  of  appeal,  and  alleged  that  there  was  no  equity 
disclosed  upsn  the  bill.  There  was  neither  mutujdity 
nor  complexity  of  accounts,  nor  was  there  any  trust 
reposed  in  the  defts.  by  the  pit.  Tbe  plt.^s  only 
remedy  was  by  an  action  at  law,  and  he  was  mistaken 
in  filing  his  bill,  which  ought  to  be  dismissed.  As  to 
the  discovery  it  was  needless,  for  the  pit  knew  who 
the  friends  and  connections  introduced  by  himself  to 
the  defts.  were,  and  might  obtain  all  the  information 
h«  requited  by  an  »ppUc«tionJj|Ui^QQo[£ 
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Attobsey-Gbnerai.  v.  Etiieihdoe. 


[V.C.  K. 


The  aatbortttes  referrod  to  daring  tho  argument 
wet* 

The  Iforth-Eattem  Railway  Company  v.  ilartin, 

2  Phil.  758; 
Pkillipt  T.  PhUlipi,  9  Har«,  471 ; 
Padwick  v.  Stanley,  lb.  627  ; 
Foky  T.  Hill,  2  H.  of  L.  Cas.  28 ; 
Padwich  v.  Bunt,  18  BeaT.  575 ; 
Willcock,  Q.  C.  liiiving  been  heard  in  reply, 
Lord  Jastice  K.niout  Bruce  said,  that  it  appeared 
to  him  that  the  present  bill  stated  a  case  for  an  action 
at  lair,  but  not  such  a  case  as  would  entitle  the  pit. 
to  file  a  bill  in  equity.    It  did  not  fall  within  those 
principles  as  to  account  and  agency  upon  which,  when 
there  was  jurisdiction  both  in  courts  of  law  and  of 
equity,    that  joint  jurisdiction   was  basfd.     He  was 
unable,  with  great  deference  to  the  learned  V.  C,  to 
come  to  the  same  conclasion  is  that  at  which  his 
Honour  had  arrived,  for  it  appeared  to  him  to  be  solely 
a  case  of  legal  right,  and,  considering  the  established 
rules  of  this  court,  there  was  neither  account  nor  agency 
within  the  meaning  of  those  rules.    The  bill  might 
hare  been  demurred  to,  and  it  must  bo  now  dismissed. 

Lord  Justice  Tubker  said,  that  ho  shouM  have 
hesitated  to  pronounce  an  opinion  at  variance  with  that 
of  Wood,  V.C.,  immediately  and  without  further  de- 
liberation, if  the  subject  bad  not  been  recently  under 
his  consideration  ;  but  as  he  had  lately  given  full  con- 
sideration to  the  subject,  he  thought  that  no  benefit 
would  arise  from  deferring  his  judgment  in  the  present 
case.  It  had  not  been  contended  by  the  pit  that  there 
would  be  any  possible  right  in  him  to  file  a  bill  for  an 
account,  uuless  on  the  ground  that  it  was  the  duty  of 
the  defts.  to  keep  an  account  of  their  receipts,  so  far  at 
least  as  concerned  that  portion  of  their  business  in 
respect  of  which  the  pit.  was  entitled  to  a  commission, 
namely,  _  on  the  orders  received  by  the  defts. 
from  friends  and  connections  of  the  pit,  Bat, 
in  the  first  place,  the  bill  contained  no  allegation 
whatever  that  there  was  any  contract  by  the  defts.,  or 
that  it  was  any  part  of  their  duty,  to  keep  any  such 
accoant ;  in  the  next  place,  it  was  not  every  contract 
which  of  necessity  created  such  a  trust  as  would 
justify  this  court  in  interfering;  and  in  the  third  place, 
there  appeared  in  this  to  be  nothing  more  than  a 
simple  contract  by  the  defts.  to  pay  the  pit.  a  com- 
mission upon  the  orders  to  be  obtained  from  his  friends 
and  connections,  and  if  the  pit.  conid  maintain  a  bill 
under  such  circumstances,  it  was  impossible  to  say 
where  the  jurisdiction  of  this  court  in  similsr  cases 
would  cease.  For  instance,  a  banker  not  only  received 
money  paid  in  by  his  cnstomers,  but  he  also  applied 
money  which  he  received  from  other  sources  on  their 
accounts ;  and  upon  the  contention  of  the  pit,,  if  this 
bill  were  right,  every  cnstomer  of  every  banker  might 
file  a  bill  to  have  the  accounts  taken  between  himself 
and  the  banker.  This  was  quite  inconsistent  with  the 
principles  laid  down  in  the  case  referred  to  in  the 
argument  before  the  H.  o(t.(Foleyr.  Hill,  ubi  tupra). 
It  was  clear  that  in  the  present  case  there  were  no 
mutual  accounts  between  the  parties,  and  although  it 
would  not  be  denied  that  complexity  of  accounts  had 
in  some  cases  been  held  to  justify  a  suit  in  this  court, 
there  was  no  such  allegation  of  complexity  in  the  bill 
in  this  suit,  nor  was  there  any  allegation  that  there 
were  mutual  accounts.  With  the  greatest  respect  for 
his  Honour,  he  was  of  opinion  that  the  bill  must  be 
dismissed  and  with  costs,  but  there  would  be  no  costs 
of  the  appeal. 

Bill  dinutstd  Kith  eost$,  teilhout  prejudict  to  any 
action  at  lav> ;  no  cotts  of  tht  appeal,  and  the 
dtpoiU  to  be  returned  to  the  defit. 
Solicitor  for  the  defts.  appealing,  Michael 
Solicitors  for  the  pit.,  Blaie  aud  Saoia, 


V.  C.  KINDEBSLEY'S  COTTBT. 

Reported  by  Jusuu/i  Metoalpb  and  G.  T.  Eowaxjds,  Ewirs. , 
llarrbtera-at-Law. 

Thurtd(^,  July  16. 
Attobnet-Generai.  0.  Ethsridor. 
Practice— Orders  of  the  6lh  Uaroh  1860— Oxte 
— Charge*  for  the  printed  antwer. 
/n  a  hill  of  eoiti  2£  per  folio  was  charged  Jor 
revising  the  print  of  the  aasieer  of  the  deft  before 
fling.     There  %oas  alto,  m  addition  to  the  printer's 
charges,  a  charge  of  id.  per  folio  for  the  printed 
answer.      The    taxing    master    hating  disaUoieed 
these  two  items,  a  motion   teas  made  to  vary  his 
certificate  ; 
The  motion  was  dismissed  tvilh  costs. 
Where  the  yrin(er's  bill  is  paid  as  part  of  At  costs 
of  the  ph..  the  deft,  is  not  entitled,  wider  the  Orders 
of  the  6th  March  1860,  to  id.per/oKo  in  addition. 
The  bill  in  this  case  was  dismissed  with  costs  against 
the  defls.,  and  the  case  now.  came  on  upon  motion  to 
vary  the  taxing  master's  certificate,    he  having  dis- 
allowed the  two  following  items,  namely : 

"  Revising  print  of  the  answer  of  the  deft.  Ben- 
jamin Copeland  Etheridge,  at  2d.  per  folio,  before  filing, 
42.  1 2s.  6d. 

"  Revising  print  of  the  answers  of  the  other  defts. 
now  suing,  at  2d.  per  folio  before  filing,  ll  8s.  2cf. ; 
printer's  charges  for  printing  the  answer  of  the  deft. 
Benjamin  Copeland  Etheridge,  261.  18s.  lOd.,  of 
which  9/.  5s.  was  disallowed;  printer's  charges  for 
printing  the  answer  of  the  other  defts.,  1121.  Is.;  dis- 
aUowed,  21.  16s.  id." 

The  fallowing  document  explains  the  nature  of  the 
suit : — 

Hitherto  a  difference  had  existed  in  the  (axing 
masters  office,  the  majority  of  the  taxing  masters 
allowing  the  2d.  per  folio  for  revisuig  the  print 
beforo  swearing  or  filing,  but  this  question  baring 
arisen  they  had  met  and  all  agreed  that  it  should  be 
disallowed.  The  whole  scope  of  the  orders  was  that 
it  was  optional  either  that  it  should  be  written  or 
printed,  and  inasmuch  as  the  solicitor,  before  he  could 
certify  to  its  correctness  and  leave  it  at  the  office, 
must  go  fully  through  it,  ho  was  entitled  to  the 
charge  for  revising  iU  The  written  answer  was  only 
temporary.  The  order  intended  that  generally  a 
writteu  answer  should  be  filed,  bat  if  the  deft,  thought 
fit  he  might  file  a  printed  one.  The  answer  must  be 
revised  before  filing.  At  the  last  moment  the  deft, 
might  wish  to  make  some  alteration,  and  therefore  a 
written  answer  was  allowed  to  be  filed  first  The 
taxing  masters  had  giveu  their  reasons,  which  were  as 
follow: — "The  taxing  masters  are  of  opinion  that  the 
true  construction  o(  the  order  of  6th  March  1 860  is 
that  the  fee  of  2d.  per  folio  to  revise,  in  ad- 
dition to  2d.  per  folio  for  examining  and  cor- 
recting the  proof,  applies  to  cases  in  which  tlie 
print  of  the  answer  is  sworn  to  and  filed.  Tlie  fee  is 
given  for  revising  the  print  before  swearing  or  filing." 
Now,  having  reference  to  the  direction  of  the  2nd  and 
3rd  sections,  it  appears  that  the  deft,  is  to  swear  to 
and  file  his  written  answer  ;  after  that  he  is  to  get  it 
printed  from  a  certified  copy,  and  within  four  days 
thereof  to  leave  a  print  with  the  clerk  of  the 
records.  It  is  not  possible  then  for  him  in  such  case 
to  revise  the  print  before  swearing,  and  the  print  in 
such  case  is  never  filed ;  it  is  the  written  answer  which 
is  filed.  But  when  the  deft,  swears  to  and  files  a 
printed  answer,  then  this  fee  u  given  for  the  double 
revision  of  the  print  before  the  defl.  is  required  to 
swear  to  it.  The  strict  verbal  construction  of  the 
orilcr  seems  to  render  it  impossible  to  >«y  that  the 
second  revision  is  to  apply  to  a  tiit  where  «  written 
answer  is  filed.  r^^^^I^ 
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TIm  Sth  aeetion  tnjt :  "  NotwithaUndiiig  the  preced- 
log  orden,  *  deft,  n  to  b«  at  liberty  to  iwear  to  and  file  a 
printed  answer,  and  the  fee  given  for  revising  tlie  print 
before  swearing  or  filing  i«  considered  to  apply  onlj  to 
Uie  cases  in  whieli  a  printed  answer  is  sworn  and  filed 
or  filed  without  oath  or  signatare."  In  addition  to  the 
verbal  eonstmctlon  of  tlie  above  order,  there  seem  to 
be  some  points  for  consideration.  Where  a  written 
answer  is  filed  and  the  print  is  to  be  made  from  a 
certified  copy  which  cannot  b«  altered,  is  mors  than 
id  per  folio  for  examining  and  correcting  the  proof 
necessary?  It  being  borne  in  mind  that  only  2d. 
per  folio  is  allowed  in  the  case  of  printed  bills  for 
cenectiqg  proofii  and  no  fee  fur  revising;.  If  a 
friotsd  aamrer  be  sworn  and  filed  it  must  have  been 
examuied  and  corrected ;  but  though  quite  correct  as  a 
print,  the  deft,  before  swearing  it  may  wish  an  altera- 
tion made,  and  this  renders  a  revise  neeesaaiy.  This 
re^nire^i  a  larger  fee  than  when  a  written  answer  is  filed ; 
slso  if  the  schedule  or  fees  to  this  order  is  of  a  com- 
pensstory  charaoUr,  it  must  be  considered  that  in  the 
ease  of  a  writUn  answer  being  filed  there  is  the  profit 
00  the  writton  copy  for  filing,  which  does  not  take 
place  when  a  printed  answer  is  filed.  On  the  question 
whether  the  money  paid  by  the  pits,  for  the  certified 
copy  of  the  aiiswers  at  4d.  per  folio,  and  also  for  the 
copies  at  )<£  k  folio  (for  all  are  in  the  lame  position) 
should  be  retained  by  the  defts.'  solieitora  for  their  own 
use,  or  be  credited  by  them  to  their  clients,  the  defts., 
in  diminution  of  the  expenses  of  printing  the 
answer: 

la  the  General  Orders  of  the  Cth  Msrch  1860  there 
is  no  intimation  given  that  the  defl.'s  solicitor  is  to 
luep  these  moneys  for  his  own  nse;  on  the  contrary, 
the  payments  are  to  be  made  not  to  the  deft.'s  soli- 
citor, but  to  the  deft. :  (see  7th  section  of  the  Orders.) 
And  the  I4th  section  of  these  orders  refers  to  a 
schedule  of  fees  to  be  taken  by  solicitors,  but  the  pay- 
nuDt  for  these  copies  is  not  in  that  schedule.  In  thecase 
of  printed  bills,  since  their  origin  in  18S2  to  the  pre- 
sent time,  the  plt.'B  solicitor  has  invariably  given  credit 
for  snms  received  from  the  defts  for  printod  copies  of 
the  bill  (at  s  halfpenny  per  folio)  to  bis  client  the  pit. 
in  case  of  the  expense  of  printing  the  hill.  In  the 
Orders  of  the  7th  Aug.  1852,  as  to  printed  bills,  the 
schedule  A  contained  this  clause  :  "  For  printed  bills 
(ss  paid)deductinganycopiespaid  for  by  the  deft."  The 
solicitors'  fees  in  this  schedule  A  have  been  incorporated 
>ith  other  fees  to  solicitors  in  the  Consolidated  Orders 
which  came  into  operation  on  thel4th  Feb.  I860,bnt  the 
said  clause  in  schedule  A  not  containing  a  fee  to  soli- 
citors, has  not  found  a  pUce  iu  the  Consolidated  Orders. 
In  the  case  of  printed  answers  under  the  orders  of  the 
6th  Uareb  1860,  the  same  practice  has  been  carried 
out  by  the  taxing  mastors  to  this  time ;  that  is  to  say, 
they  have  held  that  the  money  paid  for  copies  of  the 
soswer  (whether  at  3<l  per  folio  or  a  halfpenny 
per  folio)  belongs  to  the  deft.,  and  not  to  the  defl.'s 
solidtor,  and  give  credit  for  the  same  when  received 
to  his  cUeut,  the  deft.,  who  pays  for  the  printing,  and 
should  be  entitled  to  the  benefit  of  the  sale  of  copiee. 

Marita  appeared  in  support  of  the  motion,  Ue 
referred  to 

The  Orders  of  the  6th  March  1860 ; 
Uorgan'a  Chancery  Orders,  3rd  ediL  679,  683, 
mles  2,  3  aud  5, 

Bardf  ooatra. 

Ifaiitn  in  reply. 

The  ViCK-CiiASCELLOB  Said  that,  finding  the 
taxing  mastars  had  arrived  at  a  partionlar  conclusion, 
he  should  heritato  very  mnch  in  expressing  a  different 
opiaioa,  oior*  particularly  as  previously  their  opinions 
bad  not  been  uniform.  It  was,  nevertheless,  his  duty 
to  consider  upon  the  ordera  whether  that  conclusion 
wu  the  correct  one ;  not  whether  it  was  reaaonable 
Ui4  CMtaia  alloirusM  Aould  b«  made,  but  vliether 


under  the  orden  a  certain  amount  of  a  particular 
item  should  be  charged,  and  beyond  that  be  could  not 
allow  a  farthing.  It  appeared  to  be  optional  with  the 
deft,  to  swear  to  and  file  a  writton  or  printed  answer, 
and  if  be  swore  to  and  filed  a  written  answer,  there 
must  be  left  at  the  same  time  a  fair  written  copy, 
and  the  clerk  of  records  and  writs  must  examine  it 
with  the  printed  one,  and  certify  that  it  was  correct, 
and  from  that,  when  certified,  the  deft,  caused  a  print 
to  be  made ;  but  as  printere'  mistakes  must  be  guarded 
against,  the  table  of  fees  included  one  for  attendances 
with  the  writton  and  printed  copy  and  the  certificates, 
in  addition  to  examining  and  correcting  the  proof,  2</. 
per  folio,  and  also  another  fee  of  6<.  id.  to  the 
solicitor  for  attending  the  printer.  Then  came  the 
item  in  questien,  for  revising  the  print  before  swearing 
or  filing  it,  2d.  per  folio.  It  was  clear  that  a 
portion  of  this  item,  at  least,  "for  revising  print 
before  swearing,"  referred  to  the  swearing  a 
printed,  and  not  a  written  answer,  there  being 
no  print  in  the  case  of  filhig  a  writton  answer 
until  after  it  bad  been  sworn  and  filed  certificate 
made,  &0.  The  words  were  not  only  "  for  revising  the 
print  before  swearing,"  but  before  "  filing."  It  was 
contended  that  the  words  referred  to  the  case  of  a  deft, 
who  cboso  to  swear  to  the  print,  and  to  file  a  written 
copy;  but  that  was  not  the  natural  construction  of  the 
words.  They  referred  to  the  case  of  a  deft,  filing  the 
print  which  it  was  not  required  that  he  should  swear 
to.  There  might  be  cases,  no  doubt,  where  the  pit. 
dispensed  with  the  oath  and  signature,  but  tliey  must 
ha  peculiar  and  very  rare.  Ue  agreed  with  the  con- 
clusion of  the  taxing  masters.  With  respect  to 
the  second  item,  under  the  9lh  rule,  which  the 
taxing  roaster  had  disallowed,  be  had  no  doubt. 
When  these  orders  were  under  consideration  on  the 
question  of  the  propriety  of  printing  answers,  the 
idea  was  to  compensate  the  deft,  in  the  case  where 
a  very  few  copies  were  required,  for  it  required  a 
certain  number  to  be  token  to  be  remunerative.  The 
pit.  might  require  as  of  right  ton  copies,  and  as  many 
more  as  he  chose  to  pay  for ;  and  he  must  also  pay  for 
the  stamp  and  id.  per  folio ;  but  in  that  case  the  deft, 
was  not  to  charge  the  printer's  bill  and  retain  the  com- 
pensation. The  motion,  therefore,  on  both  poiuto  must 
be  refused  with  costs, 
SuUcttots:  PaUitoHini  Wigj,  tai  Biggendtn. 


Jitig  28  and  30. 

Pdicbv.  Beattie. 

SolicUor  and  client — Cotlt—Trtutee — Improper 

iHVettmeul. 

Trutlea  being  empowered  under  a  eeUlement  to  invest 
imst-monegsupon  mortgage  of  freehold,  eopyhold,  or 
leaiehold  alaie,  inveeied  upon  mortgage  of  leaee- 
holde,  uiilh  only  fourteen  yeart  to  run,  the  Court 
directed  the  mortgage  to  be  called  in,  tntliout  preju- 
dicing any  quettion  at  to  the  UabHity  of  the  tnuteet 
in  the  event  of  a  lou. 

Wliere  a  client  agreet  with  his  solicitor  to  aUoai  Aim, 
in  addition  to  liit  piroptr  legal  charges,  a  oomms- 
sion  or  percentage  upon  the  value  of  certain  pro- 
perty, in  the  event  qf  the  solicitor  recovering  it  for 
his  client ;  and  he  ajieneards  admits  his  liability  to 
the  whole  claim  of  the  solicitor  in  a  settled  account 
hetaeen  them,  tlie  court  uriil  nevertheless  distdloio  the 
commission  as  being  against  the  policy  of  the  law. 

Co-trustees,  being  made  dtfts.  in  a  suit,  may  sever  ta 
their  defence,  aiere  relief  is  sought  against  the  one 
tn  a  matttr  with  which  the  other  has  nothing  to  do. 

A  trustee  who  acts  as  solicitor  for  himself  is  entilUd 
to  his  full  costs  against  parties  ulio  wisuccessfullg 
endeavour  to  set  aside  the  trust-deed. 
This  wu  »  bill  filed  «£«iiu(  (he  trurteei  of  «cettaii) 
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aettleinent,  and  against  the  wife  and  cliildreii  of  the 
pit.,  and  it  prajred  that  the  settlement  which  had  been 
made  by  the  pit.  in  favour  of  hia  wife  and  children 
might  be  declared  void,  or  might  be  rectified,  or  that 
the  tmets  thereof  might  be  carried  out  under  the 
direction  of  the  conrt.  Frederick  Barton  Pince,  the 
pit.,  laid  claim  to  an  interest  in  certain  property  nnder 
the  will  of  Margarp;  Blair  Pince,  and  had  retained  the 
deft  James  Bealiieas  his  solicitor  to  prosecute  hia 
claim  in  respect  thereof. 

By  an  agreement  in  writing,  dated  the  I4th  Dec 
1853,  made  between  the  pit.  of  the  one  part,  and 
Beattie  of  the  other  part,  in  consideration  of  Beattie's 
undertaking  and  agreeing  to  investigate  the  claim  and 
eaUblish,  if  possible,  the  rights  of  the  plU  in  the  pro- 
perty to  which  he  claimed  to  be  entitled  under  the 
will  or  wills,  estate  or  estates  ot  certain  members  of 
his  family,  or  by  descent  or  otherwise,  and  in  con- 
sideration of  Beattie's  making  the  necessary  advances 
on  account  of  the  legal  and  other  expenses  incident 
thereto,  as  also  towards  the  maintenance  and  support 
from  time  to  time,  of  the  pit.,  his  wife  nnd  family, 
pending  the  said  investigation  and  eonseqaent  proceed- 
ings, and  the  risk  which  Beattie  would  incur  on 
account  thereof,  the  pit,  for  himself,  his  heirs,  execu- 
tors and  administrators,  promised  and  agreed  with 
Beattie,  his  execatora,  adminislrators  and  assigns,  to 
pay  him  by  way  of  bonus,  in  addition  to  bis  proper 
legal  charges,  a  sum  of  money  equivalent  to  5  per 
cent  on  the  gross  amount  received  by  him,  the  pit, 
bU  heirs,  executors,  or  administrators,  through  the  in- 
tervention or  by  the  professional  exertions  of  Beattie 
m  his  behalf;  and  he  thereby  charged  and  made 
chargeable  with  (be  payment  thereof,  as  also  all  other 
claims  and  chaiiges  of  Beattie,  hia  executors,  admin- 
islrators,  or  assigns,  any  estate  or  estates  of  what- 
soever kind  the  same  might  be,  and  wheresoever  situate, 
to  which  the  pit.  was  entitled  or  might  receive  in  the 
manner  aforesaid,  and  the  pU.  was  to  do  all  acts 
necessary  to  ratify  the  agreement. 

Hr,  Beattie,  in  tlie  fallowing  August,  eSected  a  com- 
promise with  the  parties  who  had  resisted  the  pit's 
claim,  by  which  he  received  the  sum  of  161 II.  14s.  on 
the  pit.'s  behalf;  and  on  the  17tli  Aug.  he  paid  the 
pit  700/.  On  the  following  day  the  pit  executed  a 
settlement,  whereby  a  snm  oi  4001.  became  vested  in 
Beattie  and  Thos.  Wilkins,  upon  trust  for  the  wife  of 
the  pit  during  her  life  for  her  separate  use,  without 
power  of  anticipation,  with  remainder  to  the  pit 
during  his  life,  with  remainder  to  tbs  children  of  the 
pit  as  tenants  in  common,  and  there  was  a  power  to 
invest  the  trust-moneys  on  mortgages  of  freehold, 
copyhold,  or  leasehold'  hereditaments.  The  trustees 
advanced  the  sum  of  601.  to  the  pit.  on  his  promissory 
note,  and  invested  200L  on  a  mortgage  of  leaseholds 
having  only  fourteen  years  to  run,  and  which  produced 
a  net  rental  of  701.  They  also  advanced  100/.  upon 
another  mortgage,  and  kept  the  remaining  50/.  in 
hand.  The  deft  also  paid  to  the  pit'a  mother,  Mrs. 
M'Malion,  the  sum  of  200/.,  according  to  a  previous 
agreement  with  the  pit  Beattie  then  made  out  an 
account  with  the  pit.,  in  which  he  debited  him  with 
the  sums  paid,  with  bis  costs,  and  with  a  sum  of 
80/.  Ms.  lOd;  being  5  percent  commission,  according 
to  the  above  agreement.  The  pit  signed  this  account, 
but  afterwards  became  dissatisfied  both  with  the  settle- 
ment and  the  acenunt ;  be  then,  through  his  solicitor, 
applied  to  Beattie  for  ■  fresh  account ;  Beattie, 
however,  answered  by  stating  that  the  pit  had  no 
reasonable  ground  to  disturb  the  settlement  or  require 
any  further  account  The  pit  then  filed  the  bill 
praying  a*  above.  The  deft.  Thomas  Wilkins  appeared 
separately. 

G/aite,  Q.C.  and  W.  H.  TtrrtU,  for  the  pit, 
abandoned  that  portion  of  the  prayer  of  the  bill  which 
ask«d  (hat  tlis   tetdemeot  might  b«   set  sside   w 


rectified,  and  they  then  proceeded  to  ai^e  that  the 
trustees  had  laid  out  the  trust-moneys  in  improper 
investments;  that  the  deft  Beattie  having  refnsed  to 
account  must  pay  the  costs,  and  that  he  bad  no  right 
to  sever  in  his  defeuce  from  Wilkins,  his  oo-tmstee ; 
also  that  the  commission  of  5  per  cant.,  which  the 
deft,  claimed,  could  not  be  allowed,  as  it  wu  illegal. 
On  this  point  they  cited 

Strangi  v.   Breamm,  15  Sim.  346;    2    C.  P. 
Coop.  1 

Bailg,  Q.C.  and  ^imniiirjM,  for  Bsattie,  contended 
tbat  the  charge  for  commission  had  been  allowed  by 
the  pit  in  the  settled  account  between  himself  and  the 
deft,  and  could  not  therefore  now  be  disallowed. 

Olastt,  Q.C.  in  reply. 

The  following  cases  were  also  cited  :— 
Tonuo»  V.  Judge,  -3  Drew.  306 ; 
Ifanntg  v.  WiUiamt,  22  Beav.  4S9 ; 
iralker  r.  Smith,  29  Bear.  394 ; 
O'Brien  v.  Ltms,  8  L.  T.  Bep.  N.  &  179. 

The  VicB-CuAMCELtrOR  said  that  the  part  of  the 
bill  which  asked  to  set  aside  or  rectify  the  settlement 
had  been  wisely  abandoned.  On  auoh  a  form  of  bill 
as  this  Lord  Langdale,  M.B.  had  held  that  no 
relief  could  be  given ;  but  his  decision  had  not  been 
followed,  the  courts  considering  that  the  pit.  was 
entitled  to  the  remainder  of  the  relief  if  a  safBcient 
case  was  made  out.  So  far,  therefore,  as  the  ease  was 
abandoned,  the  bill  most  be  dismissed  with  costs. 
The  first  question  was,  whether  the  inveatment  iu 
leaseholds  was  a  proper, one.  It  appeared  that  these 
leaseholils,  when  the  iuvestmeut  was  ms8e,  bad  only 
fourteen  years  to  run,  and  therefore,  allJioDgb,  no 
daubt  the  pioperty  being  small,  it  was  the  object  of 
all  parties  to  make  as  good  iotarest  as  possible,  oo 
loss  must  be  incurred  in  so  doing ;  eooaequeotly, 
this  was  not  a  good  investment,  and  ought 
to  be  called  in  without  prejudice  to  any 
question  as  to  the  liability  of  the  trustees  in 
the  event  of  a  loss.  As  to  the  50/.  lent  on  the 
promissory  note,  it  was  no  security  at  all,  and  tbat 
sum  must  be  brought  into  court  in  a  reasonable  time, 
and  would  stand  to  the  general  credit  of  the  cause.  As 
to  the  account  against  Mr.  Beattie,  it  appeared  there 
was  a  settled  aoconot  in  Jan.  1856,  with  the  pit's 
receipt,  which,  subject  to  one  item,  concluded  the 
transaction.  This  item  was  one  of  801.  lis.  lOd 
charged  by  Mr.  Beattie  for  commission  nnder  the 
agreement  of  the  14tb  Deo.  1853,  and  the  queMioo 
was,  whether  the  pit.  had  now  a  right  to  challenge 
it,  notwithstanding  it  formed  part  of  the  settled 
aooonnt  It  appeared  from  the  case  of  Stnmgt  v. 
Brmnan,  and  possibly  other  oases  might  be  found  on 
this  point,  that  the  V.  C.  of  England  smd  Lonl 
Cottenhsm  had  decided  that  it  was  against  the  policy 
of  the  law,  not  only  that  a  solldtor,  while  acting  as 
such,  should  take  a  present  gratuity  from  his  client 
over  and  above  the  amount  of  his  costs,  but  that  he 
should  enter  into  any  stipulation  to  act  as  solicitor 
on  the  terms  of  gettug  a  greater  benefit  than  be 
would  obtain  by  the  costs  which,  according  to  the 
rules  of  law,  he  was  entitled  to  charge.  Thersfors^  that 
being  established,  it  moat  be  held  tbat  the  contract 
between  Pince  and  Beattie  was  illegal,  and  ought  not 
to  have  been  entered  into.  Althongb,  tiienfors,  tbat 
sum  formed  an  item  in  a  settled  acoonnt,  the  pit 
was  entitled  to  recover  it  back.  With  regard  to  the 
severance  of  the  trustees,  it  was  dear  tbat  the  pit 
bad  occasioned  it,  for  the  bill  sought  relief  against 
Beattie,  and  with  this  Wilkins  had  nothing  l« 
do;  and  therefore  there  moat  be  two  sets  of  costs  in 
tbat  respect  As  to  the  costs  np  to  the  iiearing,  Mr. 
Beattie  was  not  liable  to  thorn,  for,  being  soaght  to  be 
made  personally  responsible,  there  had  been  on  his  part 
no  such  pertinacious  refusal  to  aceoont  as  the  M.  D. 
Iboagbt  made  trustees  liable  to  costs,  when  paitM 
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wen  obliged  to  file  «  bill  to  obtain  the  information. 
Thii  was  not  a  bill  for  discoreiy,  bnt  to  make  Hr. 
Beattie  liable  Tor  eosta,  and  to  set  aside  an  instrument, 
and  therefore  it  was  not  within  the  principle.  With 
regard  to  the  question  whether  the  deft.  Beattie  should 
hare  his  costs  generallj,  or  only  those  out  of  pocket,  his 
Honour  said  he  would  look  into  the  cases. 

Julf  30. — ^The  ViCB-CaAMCRLLOR  said,  that  haring 
looked  into  the  authorities,  he  was  of  opinion  that 
where  a  suit  was  instituted  to  administer  a  trust,  a 
trustee  who  aoted  as  solioitor  was  allowed  onljr  his 
eosts  out  of  pocket,  and  in  those  cases  where  a  trustee 
was  allowed  to  employ  a  collector,  bnt  chose  to  collect 
Umielf,  be  eoald  claim  nothing  for  so  doing.  This 
praotice  wai  for  the  protection  of  the  trast-estate.  In 
the  present  case,  howerer,  it  was  not  a  qnestion 
between  trustees  and  ealuit  que  tnut,  and  his  Honour 
was  of  opinion  that  Mr.  Beattie  was  entitled  to  his  full 
eosts  of  so  mach  of  the  bill  as  was  dismissed  with 
costs. 

Solicitor!:  /.  J.  Ltt  and  J.  BeattU. 


Fridof,  Not.  6. 

SHDTTLXWORTa  V.   BrISTO. 

AdinMutnUioa  suit — Lost  of  ttttatar't  property — 
Wilfid  df/auU. 
Cerlata  thareg,  held  iy  the  testator  as  morlgagee,  were 

proved   to  hate  been  transferred  after  testator's 

death,  hit  they  were    not  accounted  for  by  the 

executors,  and  it  was  cerlain  Aat  the  surviving  trustee 

had  not  received  anything  in  respect  of  them. 
n»  Court,  in  an  admnistralion  suit,  refused  to  make 

the  shiaet  <n  item  in  the  account,  as  a  charge  of 

wilful  default  could  not  be  introduced  into  it. 

This  was  an  adjourned  summons. 

A  portion  of  the  property  of  John  Bond,  deceased,  to 
admioistcr  whose  estate  a  suit  had  been  instituted, 
consisted  of  some  shares  in  the  Ipswich  Bene6t  Build- 
ing Society,  which  shares  he  held  as  mortgagee,  baring 
adranced  the  sum  of  SUL  upon  them  to  one  Moses 
SamneL 

The  deft.  Bristo  was  the  sole  surviving  execntor  of 
John  Bond,  and  representative  of  his  estate,  and  a 
decree  bad  been  made  in  the  soit  for  common  accounts. 

Hoses  Samuel,  the  mortgagor  of  the  shares,  was 
also  dead,  as  was  his  executor,  Clarke  ;  the  Ipswich 
Benefit  Building  Society  had  also  ceased  to  exist,  and 
the  sliareholders  had  received  back  the  money  they  had 
advanced  on  their  shares.  Those  shares  which  had 
been  mortgaged  to  Bond  bad,  in  some  manner,  been 
transferred  to  Clarke,  the  executor  of  the  mortgagee. 
It  was  unknown  by  whom  they  had  been  so  trans- 
ferred, bnt  it  was  certain  that  they  had  not  been 
transferred  by  Bristo.  Beyond  this,  the  shares  had 
been  lost  sight  of.  The  legatees,  and  other  parties  in- 
terested in  the  property  now  claimed  tliut  Bristo,  as 
representing  the  estate,  should  be  inade  liable  for  tbeir 
Ttdae. 

Glaise,  Q.  C.  and  Uartindale,  for  different  persons 
interested  in  the  estate,  argued  that  this  was  a  ca.se  of 
detatlavit  of  the  executors,  and  that  the  shares  ought 
to  be  accounted  for  by  them. 

Baily,  Q.  C  ,  Batten  and  Francis  Webb,  for  Bristo 
and  others,  were  not  called  upon. 

The  ViCE-CHAircEt.ix>B  said  that  Bristo  could  be 
ehtrged  with  nothing  but  what  had  oome  to  bis  hands. 
If  be  bad  received  these  eharos,  he  must  be  charged 
with  them.  The  testator,  John  Bond,  was  possessed  of 
them  as  mortgagee,  and  in  Jan.  1846,  which  was  after 
Bond's  death,  the  shares  were  transferred,  by  whom 
did  not  appeir,  to  a  person  named  Clarke.  It  is  clear 
that  t Ley  were  not  transferred  by  Bristo;  how  then 
Could  be  be  eliarged  with  having  received  anything 
•a  (OBOont  of  them?    The  ^ound  for  (he  application 


was,  that  they  were  part  of  the  testator's  property, 
and  must  be  considered  as  coming  to  the  hands  of  the 
executors,  who  were,  therefore,  liable  in  respect  of 
them.  If  that  were  so,  it  would  be  entirely  doing 
away  with  the  distinction  of  an  account  of  what  each 
executor  bad  actually  received,  and  an  account  of 
what  each  exeoutor  might  have  received  wilhont  wilful 
default.  It  was  impossible  to  introdnce  a  charge  of 
that  description  into  an  account  which  had  nothing 
to  do  with  wilful  default.  What,  however,  was 
charged  against  them  was,  that  they  did  not  take  care 
to  realise  and  get  possession  of  the  money  when  the 
mortgage  was  redeemed  ;  now,  that  was  wilful  default. 
Ko  doubt  it  was  a  hard  thing  upon  the  parties  that 
they  had  lost  so  mach  money,  but  why  waa  a  parti- 
cular individual  to  be  saddled  with  the  loss,  unless  you 
ceuld  allow  that  he  had  actually  reoeived  it  7  Bristo 
cannot  be  made  chargeable  with  it. 

Solicitors,  IK«.  Smith,  fur  ThomdOse  and  Bird. 


V.O.    STTTABT'S   OOtTItT. 

Beported  by  JTaxxs  B.  DAvmeox  and  Eswabd  WotSLOW, 

Esqrs.,  o(  Lincoln's-lnn,  Bairisters-at-Law. 

May  30  and  June  I. 

PULLEY    V,  BaSOOMBB. 

Statute   of  Limitations — Infancy  and  coverture^ 

Possession  not  adverse— LiabUity  to  account. 
Upon  the  death  of  B.  in  1833,  leaving  too  infant 
eo-heiresses,  his  brother,  who  was  one  of  the  exe- 
cutors of  B.'s  will,  entered  iiUo  possession  of  (he 
property,    received    the   rente    cmd  profits,    kept 
down  tiie  interest  on  a  mortgage,  and  made  several 
permanent  improvements.     One  of  the  co-heiressee 
died  in  1834,  and  the  other,  who  succeeded  to  her 
sister's  share,  being  ttiU   an   infant,  married  m 
1843: 
Held,  that  the  brother  must  aeeomnl,  on  the  footing 
of  guardian  of  the  infants,  for  all  the  rente  re- 
ceived   by   him  during  the  infancy   of  the  co- 
heiresses and  the  infancy  and  coverture   of  the 
survivor,  bat  with  an  allowance  for  aU  permanent 
improvements  made  by  him. 
The  facts  in  this  case  were  as  follows:— 
John  Scntt  Bascombe,  the  father  of  the  plL  Mrs. 
Harriett   Pelley,  being  seised  in  fee   of  a  messuage, 
lands   and  hereditamenta  in  the  parish  of  AfTpuildle, 
Dorset,  by  an  indenture  dated  the  27th  Sept.    1817, 
demised  the  same  by  wav  of  mortgage  to  Thomas  7°app, 
for   a    torm   of    1000    years,   to  secure    200{.    and 
interest. 

By  his  will,  dated  the  2nd  Aug.  1833,  John  S. 
Bascombe  gave  and  devised  as  follows: — "1  leave  to 
my  beloved-wife  Hanictt  Bascombe  all  and  everything 
I  mny  die  possessed  for  her  life,  and  at  her  death  to  be 
divided  in  eqn:il  portions  between  onr  two  children 
Harriett  and  Susannah  Marjory.  I  do  appoint  James 
Bascombe  (my  own  brother)  and  John  Langfield  (my 
wife's  own  brother)  as  executors  of  my  will  and  trustees 
for  my  wife  and  children."  This  will  was  attested  by 
two  witnesses  only,  and  was  invalid  to  pass  real  estate. 
John  S.  Bascombe  died  on  the  8th  Aug.  1833, 
leaving  bis  two  dangbtors  bis  co-beircsses  at  law. 

Harriett  Bascombe,  the  daughter  (the  present  pit.), 
in  the  year  1843,  being  still  an  infaut,  married  the  j^lt. 
John  Pelley. 

Susannah  M.  Bascombe,  the  other  daughter,  died  in 
1834,  leaving  the  pit.  her  only  sistor  and  heir. 

On  the  death  of  John  S.  Bascombe,  James  Bas- 
combe (his  brother)  entered  into  receipt  of  the  rents 
and  profits  of  the  above  property,  and  died  in  Feb.  1858, 
having  spent  7802.  in  erecting  ■  dwelling-house,  five 
cottages,  f  malthonse,  stable,  bam,  and  other  buildings 
thereon,  and  baviug  kept  d«wa  the  iuterot  on  the 
mortgage. 
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lie  left  a  widoir  Muy,  nlio  became  h!s  admlnutratriz, 
and  Tbomai  Baecombe,  an  infant,  bis  beir-at-law. 
Mary  Baacombe  paid  off  the  mortgage-drbt,  and  hj  an 
indentore  dated  the  1 7th  Jan.  1 860,  the  mortgage-debt 
and  the  term  of  1000  yean  were  assigned  to  her. 

The  bill  was  Bled  in  April  I860,  against  Mary 
lUscombe  and  Thomas  Basoombe,  the  infant,  alleging 
that  James  Bascomke  entered  into  possession  on 
In-lulf  of  the  pits.,  and  praying  for  an  aooount  of  the 
mortgage  debt  and  interest,  an  account  of  the  rents  and 
|irulii8  of  the  mortgaged  hereditaments  received  by 
James  Baacombe  and  Hary  Bascombe,  &e.,  or  which 
without  their  wilful  default  and  neglect  might  have 
been  so  received  i  that  on  payment  of  what,  if  anything, 
should  be  found  remaining  due,  JIary  Bascombe 
might  be  directed  to  reconvey  the  said  hereditaments 
to  the  pits.,  or  as  they  should  direct,  &c. ;  and  that  in 
case  it  shoiUd  be  found  that  any  balances  were  due  from 
the  estate  of  the  said  James  Basoombe  deceaaed,  or 
the  deft  Maiy  Bascombe,  the  deft.,  might  be  ordered  to 
)>iiy  snch  balances  to  the  pits.,  or  in  case  she  should 
not  admit  assets,  that  the  usual  accounts  might  be 
tuken,  &c. 

Mary  Bascombe  by  her  answer  alleged  that  John  S. 
Ba.Kombe  at  the  lime  of  his  death  was,  she  believed, 
indebted  to  bis  brother  James  Bascombe  in  a  consider- 
able sum  of  money.  She  submitted  to  the  court  the 
pllK.'  right  to  redeem. 

Thomas  Bascombe,  (be  infant,  by  bia  answer,  sub- 
mitted that  the  claim  of  the  pits,  was  barred  by  tbe 
Statute  of  Limitations. 

ilal'aa,  Q.C.  and  Sandi/t  were  for  the  pits. — They 
contended,  first,  that  the  Statute  of  Limitations  did 
not  apply,  Mrs.  Pelley  having  been  under  the  disability  of 
infancy  and  of  coverture  ever  since  her  father's  death. 
Secondly,  that  James  Bascombe  mast  be  presumed  to 
have  entered  into  possession  on  behalf  of  the  pits.,  and 
that  his  possession  therefore  bad  not  been  adverse  to 
them  ;  (Thomai  r.  Thomat,  2  K.  &  J.  79.)  Thirdly, 
they  said  tliey  did  not  desire  to  take  the  account 
ag  'inst  James  Bascombe  as  mortgagee  in  possession,  bat 
only  as  a  bailiff  or  agent. 

Saam,  Q.C.  and  JoUift,  for  the  defts.,  admitted 
the  pU.'a  right  to  the  moiely  which  had  descended  to 
lier  from  her  father ;  but  as  to  the  other  moiety,  which 
h'ld  descended  to  her  sister,  they  contended,  first,  that 
the  plt.'s  right  was  barred  in  185.3,  twenty  years 
from  the  father's  death,  tbe  additional  time  allowed  by 
sect.  16  of  3  &  4  Will.  4  c^27,  having  eipired  ten  yean 
alter  the  sister's  death  in  1834 :  (Sngd.  V.  &  P.  o. 
1-2,  s.  3,  pi.  15,  p.  400,  I3th  ^it)  Secondly,  that 
time  began  to  run  upon  James  Baaeombe's  entry. 
Since  the  3  &  4  Will.  4,  c  27,  possession  need  not  be 
adverse  In  order  to  operate  as  a  bar.  Tbe  mere  fact 
of  possessiun  was  sufficient :  (iVepeou  v.  Doe,  2  M.  &  W. 
894.)  The  evidence  showed  that  Jamea  Bascombe 
entered  for  his  own  benefit.  His  paying  tbe  interest  of 
the  mortgage  was  not  inconsistent  with  this :  (Sngd. 
R.  P.  Stat.  e.  I,  s.  4,  pi.  8,  p.  78,  2nd  edit.)  James 
Bascombe,  according  to  the  plt.'B  evidence,  was  only  a 
constructive  trostee,  and  consequently  the  25tli  section 
of  the  3  &  4  Will.  4,  c  27,  did  not  deprive  him  of  the 
benefit  of  tbe  slatnte.  Thirdly,  ai  to  tbe  aooonnt,  they 
cited 

Pukeney  T.  Warren,  6  Ves.  72,  93. 

ilalini,  Q.C.  replied. 

The  VicB' Chancellor. — One  effect  of  the  statnte 
3  &  4  Will.  4,  e,  27,  is  materially  to  alter  the  Uw  as 
to  what  used  to  be  called  adverse  possession.  I  conceive 
the  present  state  of  the  law  to  be  as  follows :  Tbe 
fact  of  a  person  receiving  the  rents  of  a  property  raises 
a  presumption  that  be  receives  them  in  the  character 
«f  owner ;  but  this  presumption  may  be  rebutted  in 
many  ways,  e.  g.  by  express  evidence  to  the  contrary ; 
by  evidence  affecting  tbe  person  who  has  entered  into 
possesiivo ;   or  by  evidenc«  of  the  in«de  in  which  be 


has  dealt  with  the  rents.  In  Tkouuu  t.  Tiomiu, 
Wood,  V.C.  had  to  consider  the  case  of  a  father  who 
bad  entered  upon  his  infant  son's  lands,  and  b*  there 
expressed  an  opinion  that  an  infant  conid  not^  in  all 
cases,  treat  a  atranger  as  a  bailiff,  for  tbe  purpose  of 
escaping  from  the  Statnte  of  Limitations.  But  the 
present  case,  where  the  person  who  entered  waa  the 
uncle,  the  nearest  male  relative  of  the  infant  and  the 
executor  named  in  her  father's  will,  and  where  he 
employed  the  rents  in  keeping  down  the  interest  on  the 
mortgage,  can  hardly  be  considered  aa  a  case  of  an 
entry  by  a  stranger.  Paasages  in  Littleton,  sect  134, 
and  in  Lord  Coke's  Commentary  thereoo  (Co,  Utt. 
90  a),  are  antboritiei  to  show,  that  an  infant,  even 
after  attaining  twenty-one,  is  entitled  to  make  any 
stranger  who  bos  catered  into  possession  aceonat  to 
bim  as  a  bailiff.  The  pleadings  have  removed  any 
difficulty  which  I  might  otherwise  have  felt  as  to  the 
case.  Accorduig  to  my  imptossion  of  the  law  on  this 
subject,  there  ought  to  be  nothing  equivocal  in  a  pos- 
session which  is  relied  upon  sj  a  bar.  Here  it  is 
alleged  that  Jamea  Basoombe  entered  into  possession 
under  an  arrangement,  an  arrangement  which  neither 
John  Seutt  Bascombe's  widow  nor  his  children  bad  any 
power  to  make.  I  am  therefore  of  opinion  that  James 
Bascombe  did  not  enter  aa  a  stranger,  but  in  such  a 
manner  that  be  must  be  treated  aa  being  in  po<- 
sassion  in  a  fiduciary  capacity.  He  did  nothing 
daring  his  life  to  alter  the  character  of  bis 
possession,  but  his  widow,  Mary  Bascombe,  after  bis 
death,  paid  off  and  took  a  transfer  of  the  mortgage, 
which  I  think  a  sufficient  ground  for  making 
her  account  as  a  mortgagoo  in  possession,  and 
not  like  her  husband,  merely  as  a  bailiff.  The 
plt.'8  right  to  redeem  has  been  fally  established  u 
against  Thomas  Bascombe,  the  infant  heir.  I  bare 
bad  some  doubts  as  to  how  far  the  aoconnta  should  go 
back,  but  I  shall  follow  the  decree  in  NuaKeg  v.  Wil- 
liams, 22  Bear.  452, 469,  and  direct  aocounta  from  tbe 
death  of  Mrs.  Pelley's  father.  But,  as  it  appear*  that 
James  Basoombe  has  laid  out  large  soma  in  bnildingi 
and  other  improrements,  I  shall  direct  an  inquiry  as 
to  what  ha  expended  in  his  lifeUme  in  permanent 
improrementa  or  otherwise  fur  the  benefit  of  tbe 
infant  I  have  taken  the  form  of  tbia  inquiry  from 
Dmblebg  r.  Kirk,  C.  P.  Coop.,  1837-8,  254,  where 
the  expenditure  was  as  nnsutborised  aa  here.  I  shall 
allow  Mary  Baaeombe's  costs  to  be  added  to  the  mort- 
gage-debt, and  not  give  any  costs  against  Thomas 
Bascombe. 

Solicitors  for  the  pita.,  Saaiyt  and  KnoU.  agenta  for 
King  V.  Jokiu,  Blandford ;  for  the  defts.,  Rhodet,  Sjmi 
and  Dufett,  agents  for  G.  J.  AndrtKi,  IJarchester, 


Wednesiag,  Nov,  U. 
BsADSL  V.  Pitt, 

Speeifie  performance — Whaf  %eiU  ctrnMuU  a*  agret- 
mentforaleaee. 

B.  wu  tenant  for  fourtem  j/eart  o/tuto  /arms,  tie  Ime 
having  being  granted  in  1839  bg  lie  de/l.'t  frrotAer, 
who  vat  entitled  to  thrte-fowrths  of  tie  freehold, 
and  tie  deft.,  »io  wot  entitled  to  the  remainder. 
During  the  term  B.  died,  and  the  fH.  beeame 
entitled  to  tie  leate.  The  deft,'*  brother  died,  and 
hit  widow  (who  wae  entitled  to  tie  three-fourthifer 
her  life),  on  the  expiration  if  the  term  m  1853, 
agreed  with  the  pit.  that  he  ihonld  continue  to  hold 
on  at  (eiumf  from  gear  to  gear  at  the  tame  rent. 
The  deft,  demanded  an  increaeed  rent  for  hit 
fomrth,  which  the  pit.  agreed  to  give,  and  the  d^. 
thereupon  agreed  (in  writinj  of  llti  Hard  1866) 
to  grant  a  leate  of  luch  fourth  for  fiurteen  yeart 
from  Michaebnat  1853  at  the  increased  rent. 
On  the  death   of  the  widow,  in  1861,  the  deft. 
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hteame  entitled  to  the  entirely,  and  in  ilareh  1863 

Ac  vnle  to  the  pit.  to  ing  he  clearlg  had  a  right  to 

hull!  the  farna  for  the  time  tpecijied,  tut  he  mutt  of 

oiurte  pay  the   tame  rent  for  the    other    three- 

qmaiert.  On  the  25th  March  1862  the  pit.  m-ote  to 

the  deft.,  toying  he  quite  agreed  to  pay  the  tame 

rent  fur  each  quarter  for  the  further  three-quarters 

of  the  turn  farm*  from  Adchaelmat  next,  agreeably 

to  the  memonmdum : 

Beld,  that  the  pit.  was  entitled  to  specific  performance 

of  an  agreement  for  a  least  far  fourteen  years 

from  Michaelmas  -1853,  aith  covenants  similar  to 

those  contained  iu  the  original  lease. 

This  vts  a  motion  far  a  deerea. 

B/  an  indentare  daUd  th«  29th  S<pt.  1839,  between 

Stephen  Pitt,  ofCrickett  Malbarbie,  Someraet,  and  deft. 

S«macl  Pitt  of  the  one  part,  and  John  Beadel  of  the 

adier part,  said  S.  Pitt  being  entitled  to  three- fonrtb  parts, 

and  said  deft,    to  the  remaining  fonrth    part  of  the 

premises  demised  nnlo  Beadel,  his  executors,  &c.,  mes- 

soagea    and    farms    called     "  Howbridgo-hall,"     and 

"Dengjr.'reserringtUerentof  412/.  10s.  to  S.  Pitt, 

and  the  rent  of  137/.  lOs.  to  the  deft.,  their  heirs«nd 

assigns,  according  to  their  respecttre  shares  in  the  said 

BMsnages  and  farms. 

Juhn  Beadel  perM>na11y  occupied  and  farmed  the 
premises  nntil  his  death  in  Feb.  1847.  By  his  will  he 
beqoeathed,  from  the  Michoelmas-day  next  after  his 
dtousa,  hii  term  and  ioteiasl  in  Howbridge-liall  and 
Dmgjr  farms  to  th«  pit.  Thomas  Beadel. 

On  the  Michaelmas-daj  after  his  death  the  pit.  oc- 
eiipied  the  said  premises.  S.  Pitt  died  in  1849,  and  on 
bis  death  his  widow,  Elizabeth  Pitt,  became  entitled 
to  his  three-fourths  of  I  he  premises  for  her  life.  On 
the  expirstion  of  the  term  in  1853,  Elizabeth  Pitt 
agreed  with  the  pit,  so  far  as  related  to  her  life-interest 
in  three-foartbs,  that  ha  should  continue  to  hold  the 
same  as  tenant  from  jear  to  year  nt  the  same  rent  as 
was  reserved  by  the  said  indenture  of  lease,  viz. 
412/.  10s,  per  annum. 

The  deft.,  who,  upon  the  death  of  the  said  Stephen 
Pitt,  became  entitled  to  the  entirety  of  the  premises  for 
sn  estate  in  foe-simple,  subject  as  to  three-fourth  parts 
thereof  to  the  life-estate  of  Eliz.ibeth  Pitt,  refused  to 
grant  the  pll.  a  leas*  of  th«  one-fourth  of  tho  premises 
to  which  be  was  entitled  in  posssssioo,  except  on  the 
lemu  of  receiring  an  advanced  rent,  viz.,  the  sum  of 
1'2/.  10s.  per  annum,  and  also  a  present  payment  of 
too/.  To  those  terms  the  pit.  ultimately  consented. 
The  sum  of  100/.  was  the  deft.'s  proportion  of  the 
expense  of  repairs  on  the  expiration  of  the  lease,  which 
had  been  6xed  by  valuation. 

Tiie  deft.,  on  the  17th  March  1856,  signed  the  fol. 
lowing  memorandum,  addressed  to  the  pit. :  — 

"  Sir, — In  consideration  of  your  having  agreed  on 
yenr  part  to  take  a  new  Iciise  of  all  my  quarter  share 
in  Howbridge-hall  and  Dengy  Farm  now  in  your  occu- 
pation under  a  leise  which  expired  at  Michaelmas 
18.53,  such  new  lea.se  to  commence  at  Michaelmas 
1853,  and  to  be  for  the  term  of  fourteen  years,  at  the 
•nnnal  rent  of  172/.  10s.,  and  to  contain  covenants 
and  provisions  similar  to  those  in  the  said  expired 
lesse,  1  hereby  agree  on  my  part  to  grant  to  you  such 
lesse,  the  same  to  be  prepared  and  executed  forthwith." 
Elizabeth  Pitt  died  in  Kov.  1861,  and  the  deft, 
thereupon  became  entitled  to  the  entirely  of  the  pro- 
DiMs  in  p^jsaeuion,  and  the  pit,  and  deft,  thereupon 
entered  into  negoliationa  for  a  lease  by  th;  deft,  to 
the  pit.  of  the  remaining  three-fourths. 

In  a  letter  addressed  to  tho  pit.  on  the  17th  March 
1862  the  deft,  said  :  "  From  the  memorandum  you 
•bowed  me,  and  which  you  thought  of  sufficient  con- 
•••Hience  to  get  slampecl,  you  clearly  have  a  right  to 
Mi  H.iwbriilge  and  Dengy  for  tho  time  specilicd,  but 
}'<"  must  of  course  pay  the  same  renf  for  the  other 
(bree-^uarters." 


Shortly  after  the  date  of  this  letter  the  deft,  served 
the  pit.  with  notice  to  quit  a  certain  farm  called  Small 
Lands-hall,  which  he  had  been  occupying  under  a 
demise  from  the  deft. 

On  the  25th  March  1862  the  pit.  wrote  to  the  deft. 
as  follows : — "  I  have  receired  your  notice  to  quit 
Small  Lands-hall,  but  I  think  from  your  exptvs.iion^ 
to  me  you  do  not  wish  me  to  leave  it.  I  was  taken 
by  surprise  when  you  visited  me  the  other  day,  nnd  it 
wns  weighty  matter  for  me  to  consider  so  lari;c  an 
increase  of  rent,  and  required  some  time  to  think  it 
over,  but,  if  it  is  agreeable  to  you  now,  I  will  give 
you  the  rent  you  ask  for  the  three  farms  for  a  lease  for 
seven  years,  supposing  yoo  will  givo  me  fair  farming 
covenants.  P.S. — In  the  event  of  your  not  wishing 
me  to  have  the  three  farms,  I  quite  agree  to  pay  the 
same  rent  for  each  quarter  for  the  further  three- 
quarters  of  Howbridge-hall  and  Dcngby  from  Michael- 
mas next,  agree.ibly  to  the  memorandum  "  (me.aning 
thai  of  the  17th  March  1856). 

The  deft,  insisted  on  the  notioetoquit  Small  Lands- 
ball,  and  the  pit.  accordingly  quitted  the  same  iu 
Sept  1862. 

Some  disputes  as  to  the  shooting  on  the  farms  arose, 
and  on  the  1 1th  Fob.  1863  tho  deft,  wrote  to  the  plt.'s 
solicitor  dem.inding  the  rent  for  the  entirety  of  the 
premises,  and  slating  his  intention  of  giving  the  pll, 
notice  to  quit  on  the  Michaelmas  following. 

On  the  13th  Feb.  the  plt.'s  solicitor  wrote,  threaten- 
ing proceedings  to  enforce  specific  performance  of  the 
emtraot;  but,  on  the  26th  Feb.,  the  deft,  gave  to  the 
pit  notice  to  quit  Howbridge-hall  and  Dengy  on  the 
Michaelmas  following. 

The  pit.  filed  bis  bill  on  the  ISth  April,  alleging 
that  tho  agreement  contained  in  the  memorandum  of 
March  1856  and  the  letters  of  the  17th  and  25th 
Marcli  1862,  became  complete,  and  that  in  the 
oonrse  of  sundry  conversations  between  the  deft, 
and  tho  pit  it  was  treated  as  binding  on  both 
sides;  that  the  pit  had  ever  since,  under  and  in 
part  performance  of  it,  continued  in  possession  of 
Howbridge-hall  and  Dengy  as  to  the  entirety  thereof, 
and  that  such  possession  had  been  with  the  sanction 
of  the  deft,  nntil  he  gave  the  pit.  notice  to  quit. 
The  pit  had  paid  increased  rent  (on  the  footing  of  the 
said  agreement)  for  the  entirety  of  the  premUes  up  to 
the  25th  March  1863. 

The  bill  further  alleged  that,  in  confidence  that  a 
lease  would  be  granted  in  accordance  with  the  agree- 
ment of  March  1856,  he  had,  with  the  privity  of  the 
deft.,  laid  out  considerable  sums  of  money  in  cultivating 
the  farms,  and  praying  that  the  said  agreement  might 
be  specifically  performed  according  to  the  terms  of  the 
agreement,  and  that  the  deft,  might  be  decreed  to 
execute  a  lease  of  the  farm.°,  or  that  damages  might 
be  awarded  to  him. 

The  deft,  by  Irs  answer,  insisted  that  no  flual 
agreement  was  ever  entered  into  between  himself  and 
the  pit.,  under  which  tho  deft,  could  have  compelled 
the  pit  to  take  a  lease  of  the  two  farms,  but  that  the 
pit.  continued  to  occupy  such  farms  as  tenant  only 
from  year  to  year,  determinable  by  either  party  on 
giving  proper  notice.  He  further  denied  that  thtro 
was  any  agreement  between  himself  and  the  pit.  that 
the  lease  proposed  to  be  granted  by  him  to  the  pit. 
should  correspond  in  particulars  with  those  of  the 
expired  lease,  except  as  to  the  amount  of  rent  to  be 
reserved,  and  the  term  to  be  created  thereby,  but 
that  the  covenants  and  other  provision)  were  not,  or 
had  they  ever  been,  arranged  or  agreed  upon. 

Greene,  Q.  C.  and  Cutler,  for  the  pit.,  contended 
that  the  pit.  was  entitled  to  a  lease  which  should  have 
imported  into  it  the  covenants  contained  in  the 
demise  of  1839,  and  consequently  to  a,  decree  as 
prayed,  with  cobt.*>.     TI.ey  cite-l 

'  Warner  V,  l!'i7/my<offl,  3  prew.  523, 
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tfttlbu,  Q.  C.  and  fVimcw  WaJford,  for  the  deft., 
contended  tbat  there  wm  nothing  ooncloded  between 
the  parties.  There  was  no  agreement  that  could 
entitle  either  psrt.r  to  come  to  the  court  and  ask  for 
a  decree  for  specific  perfiirmance.  There  was  no  dis- 
tinct offer  contained  in  the  negotiations  for  the  lease 
between  the  pit.  and  deft,  and  the  deft 'a  notice  to 
quit  pot  an  end  to  any  pendin);  agreement 

The  VicE-CuASCELLOR.— I   think  it  is  perfectly 
clear  that  the  deft,  is   bound   by  the  letter  of  March 
1856.      That  letter  relates  to  only  one-fourth  part  of 
the  premises;    bat  ai  to  that  one-fourth   there   is, 
coupled  with  the  agreement,  the  enjoyment  of  them 
under  it,  and  it  seems  to  me  that  the  letter  created  a 
right  on  the  part  of  the  pit  to  a  lease  of  at  least  one- 
fourth  of  the  premises  tn  the  terms    mentioned   in 
that  letter.    After  the  deft  became  entitled  to  the 
oilier  three- fourths,  negotiations  ensued  as  to  them, 
and  I  think  that  the  letter  of  the  17lh  March  1862 
ktiites  the  matter  very  clearly.     In  that  the  deft  says 
to  the  pit.,  "You  bare  clearly  a  right  to  huld  How- 
hridge-hall  and  Dengy  for  the  time  specified,  but  you 
must  of  course  pay  the  same  rent."    The  term  and  the 
rentara  both  here  mentioned.     But  it  is  contended  on 
the  part  of  the   deft  that  the  letters  contained  an 
offer  only,  which  offer  was  never  accepted.    The  pit 
huwever,  in  bis  letter  of  the  25tb  Maroh  1862,  says : 
"I  quite  agree  to    pay    the    same    rent    for    each 
quarter,    for    the    further  thiee-qnarters,   of    How- 
bridge-hall    and    Dengy     from     Uichaelmas    next, 
agreeably    to    the    memorandum."     To    my   mind 
there  is,  coupled  with  the  possession  and  enjoyment  of 
these  farms,  that  which  binds  the  deft,  and  makes  it 
impossible  for  him   to  contend   with   any  degree  of 
success  that  the  pit  was  holding  these  farms  as  a 
tenant  from  year  to  year;  for  that  is  the  contention 
which  in  the  face  of  these  docaments  he  has  actually 
raised  in  his  answer.    These  documents  contradict  that 
allegation  entirely.  The  pit  baa  never  held  these  farms 
as  n  tenant  from  year  to  year.    It  is  very  true  tbat  he 
hxhl  another  farm  upon  a  tenure  of  that  kind;  but 
there  has  been  no  agreement  to  bold  these  farms  on 
those  terms.      The  deft   never  proposed    that  there 
should  be  a  tenancy  from  year  to  year.     Tho  deft 
plamly  entertained  a   notion  that  be  would   like  to 
exchange  the  covenants  under  which    the  farm*  in 
qnestion  were  held,  and  to  have  covenants  which  re- 
lated to  other  lands  imported  into  the  new  Icise;  but 
that  IS  a  thing  the  court  cannot  allow,  he  having  bound 
himself  by  the   letter  of  March   1856.     The  pit  U 
entitled  to  a  decree  for  the  speeifio  performance  of  the 
.igrecment  for  a  lease  of  fouiteen  years,  with  covenants 
similar  to  the  covenants  in  the  deed  of  1839,  and  the 
new  lease  must  be  settled  at  chambers  if  the  parUes 
diff.-r.    The  deft,  must  pay  all  the  costs  of  tho  (.uit 

Solicitors:  for  tho  pit,  Vallance  and  VaUanee, 
agents  for  Blood  and  /)ofijiia»,Wilh«m ;  for  the  deft., 
J  omg,  Jotut  and  Vailing: 


Fridoj/,  Nov.  13. 
E*  parte  Thb  Rector  and  Churobwardrhs  of 
St.  Jaues,  Garlickrithr,  re  Thb  Estate  of 
William  Hatwabd,  deceased,  amd  re  The 
23  &  24  Vict.  c.  193,  The  Ix)iiDoif  City  1m- 
rnovEMENT  Act  1847,  AMD  tim  Lakiw  Clauses 
Com^ouoation  Act  184S. 
laxaliott  <tf  eoiti—landi  Clmees  CotuoUJation  Act, 

sect.  80. 
When  /anJi  were  taken  ig  a  eorporatim  under 
P^Ben  m  a  special  Ad,  lokieh  emboditd  the  TMtdt 
Cbaues  Act;  ({poa  apetition  bn  the  vendort/or  the 
tnreitment  of  the  pwrchate-monai  and  pt^meni  of 
Ueir  taxed  cotU  relating  to  the  purchase  and] 
tai'ng  o/th*  hereditaments  >  \ 


The  Court  re/used  to  make  ttny  other  order  at  to 
costs  than  that  (hey  should  ie  costs  aeoordau  to 
tite  Act. 

This  petition  was  presented  by  the  Rev.  Thomas 
Burnet,  D.D.,  rector  of  the  parish  of  St  Jamea,  Gailick- 
hitlie,  in  the  city  of  London,  and  the  cliurchwardens  of  the 
same  p:irisb,  and  it  stated  that  by  the  23  &  24 
Vict,  c  193,  entitled  "  An  Act  to  eoUblUb  at  Smith- 
field,  in  the  city  of  London,  a  MetrnpoliUn  Market  for 
meat,  poultry  and  other  pravisioas,  aod  for  other  pur- 
poses connected  therewith;'  it  was,  inter  alia, 
enacted  that  all  the  powers,  contained  in  the  City  of 
London  Improvement  Act  1847,  and  in  the  Lands 
Clauses  Consolidation  Act  of  1845,  incorporated  there- 
with, should  with  reference  to  the  taking  of  Uod  and 
the  erection  of  markets,  &c,  be  extended  to  the  23  & 
24  Vict  c  193. 

In  Sept  1862  the  corporation  of  London  gave  notice 
to  the  rector  and  churchwardens  of  the  above-named 
parish  that,  for  the  purposes  of  the  first-mentioned  Act, 
it  was  their  intention  to-take  certain  messuages  belong- 
ing to  the  parish.  A  correct  valuation  of  the  property- 
having  been  made,  the  corporation  paid  into  court  the 
sum  of  G022/.  to  the  credit  of  the  rector  and  cborcb- 
wardens  aforesaid,  "  The  matter  of  the  Metropohtan 
Act  1862,"  pursuant  to  the  provision  contained  in  thnt 
Act  It  was  stated  in  the  petition  that  in  the  pur- 
chase or  taking  of  the  herediUments  and  premises,  and 
in  consequence  thereof,  the  petitioners  had  necessarily 
incuned  certain  costs  other  than  the  costs  of  the  con- 
veyance of  the  same  and  the  costs  of  that  petition,  and 
they  submitted  that  such  costs  ought  to  be  borne  aoti 
made  good  by  the  corporation,  who  bad  refused  to  par 
the  same. 

The  petitionera  prayed  that  the  snm  of  6022t  might 
be  invested  in  the  purchase  of  Bsuk  Three  per  Cent. 
Annuities  and  placed  to  the  "  account  of  the  rector  and 
churchwardens  for  the  time  being  of  the  above-named 
parish,"  that  the  dividends  might  be  paid  to  them,  and 
"  that  it  might  be  referred  to  the  taxing  master  to  tax 
and  settle  tho  pctitionen'  costs  of  the  purchase  and 
taking  of  the  said  hereditaments  and  premises,  in- 
cluding therein  all  reasonable  charges  and  expensea 
relating  thereto,  and  also  the  costs  of  the  conveyance 
of  the  same,  with  all  usual  charges  and  expenses  re- 
lating thereto,  aod  the  costs  of  and  relating  to  that 
application  and  consequent  thereon,  and  that  such 
•osts  when  taxed  jnighl  be  paid  by  the  corpor.aian  of 
the  city  of  London  to  the  petitioners." 

The  evidence  showed  that  the  costs,  other  than 
those  of  the  conveyance  and  of  the  petition,  and  which 
amounted  to  about  20/.,  had  been  necessarily  incurred; 
that  the  lata  Mr.  Bunoiog,  the  City  architect,  bad  in  a 
letter  written  in  leference  to  the  malter  stated  tbat "  tlie 
Act  provides  that  the  corporation  shall  pay  all  costs," 
but  that  the  corporation  had  objected  to  pay  the  cosu 
of  tho  petitioners'  soUoitor  in  reference  to  the  purchase 
and  taking  of  tho  hereditaments  and  premises  conse- 
quent thereon. 

Botoring,  for  the  petitioners,  applied  for  an  order  in 
the  terms  set  forth  in 

Seton  ou  Decrees,  2nd  edit  (1854)  662 ;  and  3rd 
edit.  (1862)  vol.  2,  p.  1072,  see.  19. 
A.  E.  iliUer,  for  the  corporation,  said  be  most 
oppose  any  other   order  than  that  costs  bo  ordered 
"  according  to  the  Act" 

The  VicB-CuANCKLLOB. — I  can  only  make  so 
Older  in  the  common  form,  namely,  "  costs  aceordinK 
to  the  Act."  If  there  be  any  mistake  on  the  part  of 
the  taxing  master,  then  sn  application  may  be  made 
to  the  court ;  but  at  present  I  can  make  no  other  order 
than  that  which  was  directed  to  be  made  by  ths  Court 
of  Appeal,  in  the  case  of  Be  Cant's  Eftaif,  I  Dt  6.  ff 
&  J.  153.  '  .     ^   V 


Digitized  by 


Google 


Vol.  9.] 


THE  LAW  REPORTRR. 


321 


V.C.  W.]         Jte  LoNuos  AND  Westminstbr  Wine  Co.  (Limitkd)— Fut  p.  Kunkst.         [V.O.  W. 


V.  0.  WOOD'S   OOXTBT. 

Scpottad  b7  W.  U.  BuxET  and  EDW.UD  Llotd,  Ecqn., 
B«iriittera-*t-Lsw. 

7Vie((%,  Vov.  3. 

J?«  TnS  LOKDOX  ikMD  Westjiirsteb  WlSK 

Ck>MFANY   (LiMITEU). 

Praelict—PttUion— General  Order,  11/4  Nov.  1862, 

rule  3. 
Tke  regittered  offUe  of  a  compang  mat  found  to  be 
thut  1^  and  vacated.  The  Court  directed  that  the 
copy  of  a  petition  tu  mind-up  the  affaire  of  the  com- 
pany  might  he  put  into  the  letter-box,  and  a  copy 
eerced  on  one  of  the  directori,  and  on  the  registered 
soScitor  lo  the  company, 

A  petition  had  been  presented  for  the  nsoal  order  for 
winding-up  the  aSair^  of  the  above  company. 

J.  N.  Biggin*  now  applied  to  the  court  on  affidavit 
to  the  effect  that  the  deponent  had  lalcen  the  petition 
to  be  served  at  the  ref;istered  office  of  tlie  company, 
vhich,  hovrevor,  lie  found  shut  up,  and  no  person  there 
to  take  in  messages  or  letters.  It  was  a1«  added  that 
the  deponent  knew  the  residences  of  several  of  the 
directors  of  the  companj  in  London,  and  be  believed 
that  the  solicitor  to  the  company  would  know  where 
the  directors  were  to  be  found,  lie  referred  to 
General  Order  11th  Nov.  1862,  rule  3. 
The  VicR-CiiAKCELLon  said  that  a  copy  of  tlie 
petition  might  be  dropped  into  the  letter-box  at  the 
office  of  the  company,  and  another  copy  served  on  the 
solicitors,  and  also  on  one  of  the  directors. 

Order  accordinglt/. 
Solicitors :  Barrieon  and  Iitaie. 


Thurtdag,  Ifov.  5. 

OcTDBLti  t).   GassuN. 

Praetiee— Production  of  deed*  and  docvmenit — Cents. 

A  df/t.  aho  has  only  a  cotenantfrom  a  third  parly  lo 

produce  title-deeds  for  the  manifestation  cf  his  own 

tUlr,  is  not  compellable  to  obtain  the  production  <f 

tke  deeds  referred  to  by  the  covenant  in  order  to 

establish  a  claim  set  up  by  a  pit. 
A  pit.  requiring  production  under  such  circumstances 

should  offer  lo  pay  the  cosit  of  ohtaining  Ihe  produc- 

tim  of  such  deeds  by  the  party  in  vhose  possession 

they  actually  are. 

Iliis  was  a  bill  filed  to  restrain  the  Lcfls.  from 
working  and  getting  slate  upon  lands  which  bad  been 
demised  to  them,  and  for  a  discovery. 

The  case  made  by  the  defts.'  answer  was,  that  the 
lands  where  the  slate  quarry  was  was  part  of  a  faim 
which  lud  belonged  tu  them  and  their  predeceiuors 
from  time  immemorial,  and  they  referred  lo  deeds  in 
their  possession  evidencing  their  title. 

By  the  amended  bill  the  pit.  charged  that,  in  ccrt.iin 
other  deeds  of  conveyance  over  which  the  defts.  bad 
power,  there  was  a  covenant  fur  production  of  these 
deeds,  and  alleged  that  in  such  deeds  tbe  land  in 
question  was  not  included  in  the  farm. 

An  interrogatory  was  exhibited  in  support  of  this 
charge  and  allegation. 

By  their  answer  to  the  amended  bill,  the  defts.  set  out 
the  covenant  at  length,  but  denied  that  they  had  ever 
seen  or  inspected  the  deeds  therein  referred  to,  and 
submitted  that  they  were  not,  having  regard  to  the 
frame  of  the  covenant  and  the  nature  of  the  suit,  enti- 
tled to  require  the  production  of  the  deeds  by  the 
covenantor,  or  bonnd  to  procure  their  production. 
They  also  stated  that,  to  the  best  of  their  judgment 
and  belief,  the  deeds  did  not  contain  anything  to 
assist  or  support  the  plt.'s  claim. 

Exceptions  were  taken  to  this  answer  for  insoffi- 
oency. 

Mo  tender  or  offer  for  the  payment  of  tbo  eotis 


which  might  attend  the  getting  or  production  of  the'r 
deeds  from  the  third  party  in  whose  possession  they 
were  had  been  made  by  the  pit.  before  suit. 

IK.  if.  James,  Q.  C.  and  Uanton,  for  tbe  pit'., 
contended  that  the  deeds  being  in  the  poieer  of  the 
defts.,  they  wore  bound  to  obtain  tbe  production  of 
them. 

Taylor  v.  Rundell,  2  Phill.  104. 

Roll,  Q.C.  and  0.  Morgan,  tot  defts,,  were  not 
called  upon. 

I'bo  V1CK-C11ANCEI.LOR  said  this  was  a  totally 
new  application,  and  he  was  not  disposed  to  make 
a  precedent,  no  case  similar  to  the  present  having  been 
decided  by  Ihe  courl.  Upon  the  narrow  ground  tliat 
the  pit.,  before  applying  to  the  defts.  for  infurmatiou 
OS  to  these  deeds,  ought  to  have  tendered  them  the 
costs  which  they  would  necessarily  incur  in  obtaining 
production  of  them,  he  should  have  been  inclineil 
to  overrule  the  exceptions,  for  it  was  clear  that 
a  deft,  was  not  bound  to  incur  any  expense  ii 
procnring  for  a  pit.  information  which  he  did  not 
himself  possess.  But  he  felt  bonnd  to  decide 
the  case  upon  a  broader  principle.  A  former  vendor 
of  the  estate  had  entered  into  a  covenant  to  produce 
thrse  deeds  for  the  purposes  and  at  the  instaiiee 
of  the  purchaser.  The  plt.'s  case  was,  that  it  would 
be  foun<l  upon  inspection  that  they  did  not  include 
the  property  alleged  to  have  been  conveyed  thereby; 
but  no  case  had  decided  that,  if  any  qnestioii 
whatsoever  arose  as  to  the  property  comprised  in 
deeds  tbe  subject  of  such  a  covenant,  the  person 
entering  into  it  was  bound  to  produce  them  for  tbe 
purposes  of  a  stranger,  even  though,  as  might  be  the 
case  here,  such  production  might  be  attended  with  the 
greatest  possible  damage  to  himself.  Indeed,  if  the 
defts,  had  obtained  these  deeds  under  the  covenant, 
and  had  shown  ttiem  to  a  third  ]  aity,  who  had  m  ide 
nseofsucli  inspection  to  the  coveiinntor'a  detriment, 
sueh  an  act  would  have  amounted  to  a  fraud  on  the 
covenant.  This  was  in  fuct  an  indirect  attempt  to 
obtain  information  Ihrongh  parties  to  the  suit  lo  :i 
person  whowat  a  stranger  thereto,  and  between  whom 
and  tbe  pit.  there  was  no  privity. 

Exceptions  overruled  with  costs. 

Solicitors :   Walton,  and  bloxam  and  Ellison. 

Thursday,  Nop.  12. 
Fbt  v.  Erkkst, 
Practice— 15  ^  16   I'ic*.  e.  86,  s.  \9— Further  time 
to  answer— Costs  of  former  suit — Deft,  in  defonll. 
A   deft,  to  an  original  bill,   leio  hat  been  ordereil 
to  pny    the    costs    of  a   cross-bill  JUed  by    IiIm 
and     to     which    the     demurrer   of    the    originnl 
pU.    was    allowed,    while    in    default     of    nnn- 
payment  of  these  costs,  fitrd  a  concise   tlalemrni, 
with  interrogatories,    under  the    15   <f    16   l'i.<. 
e.  86,  s.   19;  Ihe  statement  ba»g  siibslanlially  a 
repetition  nf  his  ease  on  Ihe  cross-bill.     The  pit. 
having  obtained  an  order  on  summons  in  cliamii  rs 
for  a  month's  farther  time   to  answer   from  lie 
day  on  which  (/<e  deji.  should  have  paid  his  cot's : 
lleld,    that   an  order   in   this   form  must  be  dis- 
charged. 

The  former  proceedings  in  this  suit  (reported  8  I>.  T, 
Rep.  K.  S.  762}  may  be  recapilnlated  iu  a  few  wunls. 
The  bill  in  Fry  v.  Ernest  was  filed  for  the  purpose  of 
realising  by  foreclosure  certain  mortgage  securities;  the 
deft,  Ernest  thereupon  Bled  a  cross-bill  in  Ernest  v. 
Partridge,  in  which  Fry  was  a  deft.,  to  have  the  secu- 
rities set  aside  on  the  ground  of  fraud  and  conspiracy. 
Demurrers  were  put  in  to  this  bill  on  the  part  of  the 
several  defts.,  on  the  gronnd  of  multifariousness,  and 
these  demurrers  were  allowed  with  costs.  Soon  after- 
wards the  deft  Ernest  instituted  separate  suits  against 
tbe  several  defts,  to  his  cross-bill,  notjn  terms  referring 
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tu  it,  but  in  fact  splitting  up  liis  c:uc  on  that  bill  into 
its  separate  pnrtu  as  tjiey  dilTerently  affected  tli«  dif- 
ferent defta.  Certain  proceedings  had  been  taken  by 
tlirse  persons  to  restruin  tbe  prosecution  of  these  suits. 
In  the  case  of  Fry,  the  pit.  in  the  original  suit,  and  one 
of  the  defts.  in  tha  cross-suit,  vhose  demurrer  was 
allowed,  and  against  whom  a  separate  bill  was  afterwards 
filed,  the  deft.,  finding  that  he  could  not  proceed  by  any 
suit,  under  tlio  statute  15  &  16  Vict.  c.  36,  s.  19, 
filed  a  concise  statement,  with  interrogatories  founded 
upon  it,  which  was  in  substance  a  recapitulation  of  his 
case  in  the  suit.  ,  An  order  was  made  in  chambers  on 
the Otli  June,  on  sumnons  taken  out  by  Fry,  by  which 
lie  was  allowed  a  month's  further  time  to  answer  the 
iMterro(;.iloiies  from  the  d.iy  on  which  the  deft.  Krnest 
bIiouKI  pay  him  the  costs  of  the  demurrer  in  Ei-nal  T. 
Piirlrij^e.  Ernest  now  moved  to  discharge  that 
order. 

AW/,  Q.C.  and  Ilarclinj,  in  support  of  the  motion, 
contended  that  though  the  court  would  not  permit  a 
party  to  be  har.isscd  by  a  seconi  suit  having  the  same 
olijcct  with  one  previously  instituted,  and  for  the  costs 
of  which  the  pit.  was  in  default,  yet  the  present  mode 
of  proceeding  did  not  come  within  the  snmo  rule.  This 
was  a  legitimate  means  of  defence  to  the  original  suit 
ii^ain.st  the  deft.,  and  the  only  mode  ho  bad  of  bringing 
f.'rna'd  his  ctiiims. 

O'ijJUfd,  Q.C.  and  Crachnall,  in  support  of  the  order, 
urged  that  this  was  a  niero  abuse  of  the  practice  of  tbe 
coiu't.  If  the  pit.  was  to  be  called  on  to  answer  these 
iiitcrrngatories,  he  might  just  as  well  hive  answered 
tli"sc  in  the  cross-suit  against  him.  'I'ho  proceeding 
w  i-i,  in  fact,  more  vexatious  than  that  of  the  suit, 
siiii  e  tiie  deft.  C'>uld  get  no  relief  on  bis  statement. 

The  VicK-CiiANCELLOR  Said,  that  whatever  might 
be  the  merits  of  the  case,  it  was  clear  tbat  tbe  oi^er 
could  not  stand  in  its  present  form.  He  looked  upon 
this  mods  of  proceeding  on  tbs  part  of  a  deft. 
«»  one  of  a  nature  purely  defensive.  Whether  these 
inl  I'rr.'gatories,  in  fact,  went  beyond  the  defence  would  be 
in  the  judgment  of  the  court,  looking  to  the  materiality 
or  relevancy  of  the  plt.'s  answer,  or  of  any  exception 
thereto :  (s.  19.)  The  result  would  be,  that  the  order 
made  in  chambers  most  be  discharged  with  sosts.  Con- 
sidering, however,  that  tbe  deft.  Ernest  was  in  default 
for  his  former  costs,  these  costs  should  not  be  paid  to 
him  till  further  order. 

Solicitors :  for  pit.  Field,  Roseoe  and  Co. ;  for  deft., 
Kuei, 


Common  Ealu  (JTourtis. 

* 

coxrax  of  airBBN's  bench. 

Eeporled  by  Jons  Thompson-  and  T.  W.  SAranaijs,  Hsiirs., 
Uarrlsti-ra-at-Law. 

Thuridag,  Nov.  5. 
Eeo.  v.  Staplbtox. 
0  r-rii/« — Endowed  school — School-house,  <J-o.,  and 
mnsler's  residence— Rateabilily. 
Fremiset  mere  held  in  trtut  to  permit  (he  matltr, 
wardens,  4'C,  of  B.  to  hold  and  enjoy  the  house  for 
a  residence  of  100  poor  boys,  a  schoolmaster  and 
necessary  servants  for  a,  school.     The  boys  were 
boarded,  fc.  and  put  out  as  apprentica.     The  es- 
tabtifhmtnt  was  purely  an  endowed  one : 
Held,  that  the  schoolmaster  was  rateable  fur  the  house, 
<fc.  occupied  by  him,  and  the  master,  wardens,  <fc. 
for  the  portion  appropriated  for  the  boys,  servants, 
school-house  and  playground. 
Special  case  stated  on   appeals  against  a  rate  or 
assessment  to  the  relief  of  tbe  poor  of  the  parish  of 
Staplclon,     Gloucestershire.      The  Quarter  Sessions 
oidorod  the  names  of  the  apps.  to  be  struck  out  of 
tbe  rates. 


By  indentures  of  lease  and  release,  dated  respectively 
the  24th  and  25th  Nov.  1708,  Edward  Colston,  of 
London,  merchant,  conveyed  to  certain  persons  (ben- 
inafter  designated  the  feoffees),  and  to  their  hein  and 
assigns  for  ever,  certain  manors,  lands  and  heicdita- 
ments,  therein  particularly  described,  and  also  a  capital 
messuage  then  since  known  as  tbe  Great  House,  iu  the 
parish  of  St.  Augustine,  in  the  city  of  Bristol,  upon 
the  trusts  only  and  to  the  only  intents  and  purposes 
following ;  tbat  is  to  say,  upon  trust  to  permit  the 
masters,  wardens,  assistants  and  commonalty  of  Mer- 
ciiants  Adventurers  within  the  said  city  of  Bristol  and 
their  successors  for  ever  (hereinafter  designated  the 
trustees),  to  hold  and  enjoy  the  said  capital  measaagr, 
manor',  lands  and  hereditaments  upon  the  trusts,  con- 
fidences, &c.,  for  the  only  ends,  intents  and  purposes 
following,  that  is  to  say,  that  the  said  Great  UouM 
should  for  ever  thereafter  be  used,  enjoyed  and  em- 
ployed for  a  house,  habitation  and  abiding  pUce  for 
fifty  poor  boys  (tiy  a  subsequent  endowment  in  the 
same  deed  increased  to  100  poor  boys),  and  one  or 
more  schoolmaster  or  masters,  and  for  necessary  ser> 
vnnis  to  inhabit  in  and  for  a  school  to  teach  tha 
said  boys,  and  to  find  and  provide  for  such  boys  meat, 
drink,  washing  and  lodging,  and  clothing  of  all  soria 
of  cloth,  linen  and  woollen,  and  to  plnoe  such  boys 
apprentices  from  time  to  time  when  and  as  they  should 
become  capable,  and  to  pay  XOU  to  a  master  with  each 
boy,  when  he  should '  be  so  placed  apprentice,  and  a 
convenient  allowance  for  such  schoolmaster,  at  tbs  dis- 
cretion of  the  trustees,  who  might,  from  lime  totime,di»- 
plncesuch  schoolmaster  and  schoolmastersif  they  should 
think  fit,  and  also  from  time  to  time  to  repair  the  said 
Great  House,  and  to  pay  and  discharge  all  the  before- 
mentioned  liabilities  out  of  the  rents,  issues  and 
profits  of  the  said  manors,  lands  and  hereditaments 
thereby  conveyed.  By  the  said  indenture  it  was  pro- 
vided that  any  vacancies  amongst  the  boys  should  be 
filled  up  by  the  said  E.  Colston  as  their  founder  and 
visitor  during  his  life,  and  that  from  and  afleri  a 
decease  one  half  of  the  said  number  of  boysrin 
be  chosen  by  the  trustees  and  their  snccessora  r  >  t 
time  to  time,  and  tbe  other  half  of  the  said  number 
of  boys,  after  the  decease  of  the  execntois  of  the  said 
E.  Colston,  by  Francis  Colston  and  eleven  others 
therein  named  (and  therein  and  hereinafter  designated 
the  nominees)  and  their  successors  from  time  to  lime. 
And  the  s»id  indenture  fiuther  provided  that  all  tba 
said  boys  should  be  ordered,  governed,  placed,  and  upon 
just  cause  displaced  by  the  trustees,  and  that  no  poor 
boys  should  be  thereafter  elected  or  admitted  in  tba 
said  house  but  what  were  or  should  be  the  sons  of 
freemen  of  the  ssid  city  of  Bristol,  or  bom  within  tbs 
city,  save  twenty  of  the  boys  appointed  by  the  nomi- 
nees, which  twenty  boys  miiht  be  of  any  other 
place,  with  a  provision  in  favour  of  boys  of  kin  to  or 
of  the  name  of  tbe  said  E.  Colston. 

On  the  1st  Aug.  1842  the  M.  K.,  on  an  information 
filed  by  the  Attorney-General,  made  a  decree  declaring 
that  the  lands,  tenements,  hereditaments  and  promises 
comprised  in  the  indenture  of  settlement  of  1708  are 
held  on  the  charitable  purposes  therein  expressed,  and 
that  the  trustees  are  not  entitled  to  appropriate  the 
rents  or  profits  thereof  to  their  own  use,  and  ordering 
a  scheme  for  the  management  of  the  charity  and  the 
application  of  the  rents  and  profits  thereof. 

On  tbe  2nd  May  1859  tbe  M.  B.,  on  the  appKration 
of  the  trustees,  declared  tbat  it  was  fit  and  proper  and 
for  the  benefit  of  tbe  charity  that  it  should  bis  remorcd 
from  the  said  Great  House  in  St.  Augustine's-back,  in  tha 
city  of  Bristol,  to  the  premises  comprised  in  the  assess- 
ment, and  that  the  conditional  contract  for  the  pur- 
chase thereof  entered  into  by  the  trustees  should  be 
completed  and  carried  into  effect,  and  it  was  ordered 
that  the  scheme  hereafter  mentioned  should  be  the 
scheme  for  the  future  regulation  of  the  ebarity,  and 
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that  tbs  nmoral  of  the  acbool  should  be  completed 
and  the  neceaury  altentioni  in  the  premiMS  effected 
bj  th«  tnutees,  with  the  aaootioD  and  direction  of  the 
court. 

Tb*  scheme  above  referred  to  pnnrided,  inttr  aUa— 

I.  That  tbe  charity  and  the  Uada  and  property 
thereof  ahoold  continue  under  the  management  and 
control  of  the  society  of  Merchant  Venturers,  herein 
deaignated  the  tnutees. 

S.  That  the  tnutees  shouK,  with  the  sanction  and 
direction  of  the  court,  complete  on  behalf  of  the 
charily,  the  said  purchase  of  the  bouse  and  premises 
at  Stapleton,  and  that  tbe  said  messuage  and  premises 
ahoold  thenceforth,  from  the  date  of  snch  completion, 
be  called  Colston's  Hospital. 

3.  That  the  tnutees  might  borrow  money  upon 
mortf  age  and  sell  tbe  said  Great  House  and  premises. 

5.  That  the  trustees  should,  with  tbe  sanction  of 
the  Conrt  of  Ch.,  make  such  alterations  in  the  said 
messoage  and  premises  and  land  at  Stapleton  afore- 
■aid  as  should  be  necessary  for  the  adoption  thereof  to 
tbe  porpoae  of  the  said  hospital  or  free  school. 

II.  That  the  proportion  of  eighty  town  and  twenty 
coantry  boys,  as  constituted  by  the  said  E.  Colston, 
•honld  not  be  interfered  with,  but  that  the  existing 
limitation  of  eligibility  by  birth  of  town  boys  sboold 
b«  extended  to  the  limits  of  tbe  present  borough. 

1 3.  That  the  surplus  of  the  charity  income  which 
■honld  remain  undisposed  of  after  making  tbe  pay- 
ments and  mTestments  thereinbefore  directed  to  be 
made  should  be  applied  in  adding  to  tbe  number  of 
boys  in  the  existing  school  sncli  a  number  as  the 
■nrplns  income  of  tbe  charity  shoold  from  time  to 
tiitt  b«  sufficient  to  support. 

The  said  conditional  contract  for  purchase  was  com- 
pleted on  tbe  Uth  July  1859,  when  tbe  premises 
were  eonreyed  to  the  present  feoffees  of  the  estates 
comprised  in  the  settlement  of  1 708,  upon  the  trusts 
thereof,  and  subject  to  the  said  order  and  scheme,  the 
alterations  and  additions  which  bare  been  made  to 
the  school  premises  reoetred  the  sanction  and  approral 
of  the  Cant  of  Cb. 

Tbe  tmstees  and  nominees  bold  monthly  and  other 
risitations  of  the  school  for  the  purposes  thereof,  but 
the  trustees  conduct  all  business  in  reference  to  the 
school  and  trost  estates,  which  it  is  not  requisite  to  con- 
duct in  the  school  premises,  in  their  common  hall  in 
tbe  city  of  Bristol. 

Boys  hare  been,  and  may  oontinne  to  be,  admitted 
to  tha  hospital  from  tbe  nsp.  parish. 

Tb*  said  messuage  and  premises  and  land  are 
■itnate  in  the  said  parish  of  Stapleton,  and  op  to  the 
lima  of  the  removal  of  the  said  school  to  tbe  said  pre- 
mises, were  always  rated  for  tbe  support  of  tbe  poor 
of  tbe  said  parish,  and  in  consequence  of  their  value 
materially  contributed  to  such  support. 

Tbe  rata  is  dated  24th  Oct.  1861,  and  the  assess- 
ment 00  Mr.  Rowlatt  oompriaea  his  apartments  as  well 
m$  the  premises  used  for  school  purposes.  Out  of  the 
9  acres  23  perches  which  were  purchased  2  acres 
39  perches  aro  let  off  to  •  tenant  who  is  seperately 


Tha  rtsidns  of  the  land,  in  respect  of  which  the 
tmstaes  were  assessed,  consists  only  of  the  honse 
and  offices,  roadi,  playgrounds,  sbrubbtries,  a 
bathing  place,  about  a  qtiarter  of  an  acre  of  pirasnre 
gronnd,  or  garden,  in  front  of  the  master's  rooms,  of 
whieb  ha  baa  ths  exclusive  enjoyment,  tbe  beys  being 
sent  ont  from  it,  and  about  a  quarter  of  an  acre  of 
garlait  ground,  onltivated  by  the  boys  tbemaslves  for 
their  amusement.  No  profit  is  made  by  the  Siile  of 
vegetables  or  fruit;  but  the  whole  produce  of  the 
gwlen,  which  is  very  trivia],  is  consumed  by  the  boys 
themselves  on  tbe  eatablishmenL 

The  boys  are  ordinarily  excluded  from  the  ground  in 
boat  of  the  master's  rooms,  to  which  he  bas  a  separate 


entrance.  The  master's  apartments  consist  of  three 
sitting-rooms  on  the  ground  floor,  with  three  beil- 
cbainbers  above.  Tbe  lower  rooms  open  into  a  paasngo 
which  communicates  with  tlie  general  diiiing-ball,  nnd 
a  passage  on  the  upper  floor  commnuicaUs  with  the 
dormitories  through  doorwsys,  which  are  closed  or 
opened  at  the  discretion  of  the  head  ma.^ter.  Tlio 
truste«s  and  nominees  have  access  to  all  parts  of  the 
estahruhment,  including  the  master's  rooms. 

The  eatabliiibment  consists  of  120  boys,  5  under- 
masters  and  7  servants.  The  head  master  is  appointed 
during  the  pleasure  of  the  trustees,  and  receives  a 
salary  of  200  goineas  per  annnm,  and  has  meals  fur 
himself  and  family  from  tbe  school-house  kitchen, 
beyond  which  any  extras  are  provided  by  himself. 
He  receives  no  perquisites  from  tho  pupils,  nor  any 
profit  from  tbe  lands.  Although  the  master's  wife, 
who  resides  with  him,  holds  no  appointment  in  the 
employ  of  tbe  trustees,  she,  in  fact,  discharges  sll 
those  duties  in  tbe  household  which,  if  tbe  master  were 
not  a  married  man,  would  devolve  upon  •  matron  to 
ducbarge. 

Since  tbe  death  of  bis  two  ebildreo,  Mr.  Rowlatt 
bas  had  two  nieces  as  frequent  visitors  residing  with 
him  in  his  spartmenta,  and,  on  some  occasions,  his 
mother- in- law. 

The  pariah  officers  of  Stapleton  rated  RicbanI 
Rowlatt,  the  head  master,  as  occupier  of  the  said 
honse,  garden  and  premises  used  for  ths  purpoees  of 
tbe  said  hospital  or  free  school,  and  tbe  trustees  for 
so  much  of  the  said  house  and  premises  as  is  not 
appropriated  to  the  use  of  the  schoolmaster,  against 
which  rates  appeal  were  entered. 

Upon  the  hearing  of  tbe  said  appeals,  the  conrt,  after 
hearing  counsel  on  both  sides,  amended  the  rate  by 
striking  out  tbe  names  of  tbe  said  R.  Rowlatt  and 
the  trustees  on  the  ground  of  their  having  no  bene- 
ficial interest  in  the  premises,  subject,  however,  to 
tbe  opinion  of  tbe  Court  of  Q.B.  as  to  wheiber,  on 
tbe  foregoing  statement  of  facU<,  tbe  said  R.  Rowlatt 
and  the  trustees  were  liable  to  lie  so  rated  to  the  relief 
of  the  poor  of  tho  parish  of  Stapleton,  or  not. 

June  36. —  fV.  If.  Coote  argued  for  the  resps.,  and 
Crag  (GUmort  Evaiu  with  him)  for  the  apps. 

Car.  adv.  mil. 

Noe.  6. — Bi.ACKBOiur,  J. — ^The  queation  in  theso 
cases  is,  whether  the  rate  in  respect  of  the  bouse  and 
premises  occupied  as  Colston  School  is  giN>d?  It  ap- 
pears, from  the  statement  in  the  case,  that  the  premises 
in  qnestion  were,  under  the  sanction  oi  ths  Court  of 
Cb.  in  1859,  conveyed  to  feoffees  on  trusts  of  a  settle- 
ment made  by  Edward  Colston,  and  subject  to  a 
scheme  and  order  of  the  Court  of  Cb.  for  carrying  out 
tboee  tmsts.  Tbe  effect  of  tbe  settlement  and  scheme 
is,  that  tbe  feoffees  hold  the  promises  in  trust  to  permit 
the  master,  wardens,  assistants  and  commonalty  of  the 
Merchant  Venturers  of  Bristol  (called  in  the  cnse  the 
tniatees)  to  hold  and  enjoy  the  house  for  a  residenco 
for  100  poor  boys,  a  schoolmaster  and  necessary  ser- 
vants to  inhabit  in  it  for  a  school  lo  teach  boys.  The 
tmstees  are  to  find  and  provide  for  them  board  an  I 
lodging  there,  and  ultimately  to  putthem  out  as  appren- 
tices. Of  these  boys  eighty  are  to  be  sons  of  freemen  of 
Bristol  or  bom  in  the  city,  twenty  may  be  bom  in  any 
other  place,  but  a  preference  is  to  be  given  to  those  whn 
are  of  kin  to  the  founder ;  all  must  be  poor,  and  all 
of  tbe  Church  of  England.  The  premises  are  nsed  fur 
this  purpose.  Tbe  present  schoolmaster,  Mr.  Rowlnll, 
has  been  rated  to  the  relief  of  the  poor  of  tbe  parish  as 
occupier  of  the  portion  of  the  premises  nsed  as  bis  re- 
sidence, and  the  trustees  have  been  rated  as  occupiers 
of  the  portion  appropriated  for  the  boys,  servants, 
Fchool-honsa  and  playgronnd.  It  does  nat  appesr  on 
the  case  that  the  portion  occupied  by  tbe  schoolmaster 
is  in  excess  of  what  wonid  be  reasonably  appropriated 
to  the  accommodation  of  such  a  functionary.  No  que** 
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tivn  ia  raised  as  to  whether  the   nalnre  of  the  school- 
master's enjojment  is  sufficiently  exclosire  to  make  him 
the  oocDpier,  or  whether  it  is  merely  an  enjoyment  as  a 
lodger  or  inmate  may  be  under  the  trasttes.     The  pre- 
sent question  raised  is,  nhetlier  the  fact  that  the  premises 
are  held  for  the  purposes  of  Colston  school  prerents  the 
occupation  from  being  beneficial  so  aa  to  be  rateable. 
We  think  the  rates  are  good.    It  is  now  settled  that 
where  Innds  are  occupied  for  public  purposes,  as  for 
instance  the  court-houses,  prisons  and  the  like,  so  that 
(to   ndopt   the   language  of  the   Court    in    Reg.    v. 
WidUiigford  Union,  10  A.  &  E.  2G4)  the  public  is 
the  occupier,    "  whilst   those    who  would   otherwise 
have  been  the  occupiers  are  in  the  situation  of  public 
Kcrvniits,  receivers  and  managers  for  the  public  benefit, 
without  any  interest  of  iheir  own,"  there   can   be  no 
rate  imposed,  for  the  rate  must  bo  ou  the  occupier, 
niid  the  occupier,  in  such  cases  the  public,  cannot  be 
rated.     But  in  the  present  case  it  cannot  bo  said  that 
the  purpose  for  which  these  premises  are  occupied  is 
public  in  any  sense  of  the  word ;  they  are  occupied  for 
the   purposes    of    a    highly    laudable    charity,    but 
of  a    strictly    private    nature.      The    recipients    of 
the  ch.irity  would  themselves  be  rateable  if  they  had 
an  exclusive  occupation.    In  Ae$.  r.  Crte,  10  B.  &  C. 
203,  and    in   Rtx    v.    St.  Luke's  Otttpital,  2   Bur. 
lil.'j.1,  which  were  especially  relied   ou,  the  decisions 
went  on  the  ground  that  DO  person  was  shown  to  be 
occiii>ipr  of  the  premises  in  question.     lu  the  present 
case  there  is  no  such    difficulty,  as   by  the  express 
ii'nns  of  the  settlement,  as  well  as  from  the  nature 
of  the  thing,  the  trustees  are  to  be  in  the  occupation 
of  the  premises  for  the  purposes  of  carrying  out  the 
charily.     It  is  true  that  Lord  Mansfield,   in  the  case 
referred  to,  uses  language  which  has  been  nuderstood  to 
l.iy  down  the  proposition  that  where  the  occupiers  of 
land  are  bound  to  apply  it  for  the  benefit  of  a  charity 
they   are  not  rateable.      But  this  doctrine  has   not 
iccenlly  been  adhered  to.    In  the  last  case  upon  the 
I'uliject,  Seg.  r.  Lkaufl  Viciuallen'  Societf,  1  Best 
&  Smith,  71,  Hill,  J.  says:  '  I  do  not  agree  that  there 
is  no  distinction  between  buildings  used   for  charitable 
and    buildings  used   for    public     purposes.      In    the 
fiinner  case  there  is  an  actual  occupier,  in  the  latter 
there  is  not."    Then  my  brother  Crompton  referred  to 
several  recent  cases  in  which  the  distiuction  has  been 
pointed  out.    The  Court  in  that  case  acted  upon  the 
distinction,    and    we  think  we  ought    to    follow  the 
decision.    The  consequence  is,  in  each  case  the  order  of 
sessions    must    be    quashed    and    the    name  of  the 
appcllnnt  restored.  Ordtr  o/tetivmi  qwuhed. 


Uondag,  Nov.  9. 

AnONTMOl^S. 
Articled  clerk — Service — lUniM, 
An  articled  clerk,  whose  lervice  uxu  iitterrupted  bg 
itlneu,  and  toko  tnw  aluetU  far  a  period  tff  ttoo 
gears  on  account  of  hit  health,  wu*  nevrrtheless 
ttllnctd  to  be  consitkred  tu  haviaj  tujicienllji  served 
iinJer  hit  articles. 

Garth  moved  that  partial  service  of  an  articled 
clerk  during  the  five  years  should  be  deemed  sufficient 
under  these  circumstances.  The  applicant  was  ai  tided 
in  Deo.  1857,  and  served  three  years  and  upwards, 
when  he  became  so  ill  as  to  be  obliged  to  discontinue 
for  three  or  four  months.  He  was  then  advised  by 
eminent  medical  men  to  take  a  voyage  to  Australia  for 
the  benefit  of  his  health,  and  consult  a  medical  man  on 
liis  arrival  in  that  country.  Us  did  so,  and  was 
advised  to  remain  in  that  country  a  short  time.  He 
rctamed  to  this  country  in  June  1863,  and  has  since 
followed  up  his  service.  During  the  voyage  to  Aus- 
tralia he  was  engaged  in  his  legd  studies  so  far  as  hia 
health  would  permit.    The  examiners  had  intimated 


that  they  could  not  regard  the  service  as  sniSoieat 
without  an  order  of  the  court    The  eases  of 

Ex  parte  llodge,  2  Jur.  989  ;  and 

Ex  parte  Matthews,  I  B.  &  Ad., 
show  that  where,  as  in  this  case,  the  ssrriee  is  inter- 
rupted by  the  act  of  God,  the  oonits  will  alloir  the 
service  to  be  deemed  sufficient. 

By  the  Codrt. — Upon  the  authority  of  those  esM* 
we  will  allow  the  aervics  here  to  be  deemed  snffident. 
^_^  Rule  granted. 

Tuetdag,  Nov.  10. 

SlEBEL  V.  SpBINOFIBLD  AND  OTHERS^ 

Factori — Liea — Sale— Appropriation  of  pagmentt. 
A  factor  in  London  purchased  from  time  to  time  tUi 
for  U,,  and  paid  for  the  tame.     Xeaultancet  were 
nmda  bg  R.  generattg,  and  not  on  aceotaU  of  anf 
particular  purchaie.      A  general  account  curremt 
wat  kept   bg  the  d^.,  and  then  rendered  to  msd 
checked  bg  R.,  and  the  next   account  began  with 
the  balance  of  the  preceding  one.     After  the  pur- 
chatc  of  a  certain  lot  of  tiUt  bg  the  factor  (mttcA 
R.  sold  shortlg  afitrwardt  to   the  pit.),  two  tuck 
accounts    were   delivered  and   balances   struck  n* 
favour  of  R.,  showing  that  the  factor  had,  tubte- 
queiit  to   the  purchase  of  this  silk,  received  rt- 
mittancet  front    It.  ampig  tuffideHt  to  co  er  both 
itt  price  and  also    the  preceding   ilemt  of  the 
account  against  him,     Subsequentlg,    the    balanve 
bting  much  against  R.,  the  factor  told  Ihit  lot  of 
silk,  among  others,  to  recoup  himse{f! 
Held,  that  the   accounts  showed  an   eleetion  bg  the 
factor  to  appropriate   the  remittances   about    the 
time  of  the  purchate  of  this  lot  of  silk  in  pag- 
ment  <f  the  advance  on  account  thereof,  and  that  tki$ 
were   therefore  not  entitled  to  tell  it,   at  againtt 
the  pit.,  to  recoup  themsdvei. 
Special  case  for  the  opinion  of  this  court. 
Detinue  for  fifty -three  bales  of  silk. 
At  the  trial  before  Cockbnm,  C.  J.  a  verdict  was 
found  for  the  pit.  for  the  damages  in  the  deelantion, 
subject  to  a  special  case. 

Tlie  defts.,  silk  merchants  and  factors,  carrying  on 
business  in  London,  acted  for  several  years  previous  to 
the  transactions  in  question  in  this  cause  for  Bndotph 
Jung  and  Co.,  silk  merchants  at  Paria.  The  coum*  of 
business  was— Rudolph  Jung  and  Co.,  from  time  to 
time,  gave  orders  to  the  defts.  to  buy  silk  for  them, 
and  aba  consigned  silks  to  them  for  sale.  The  silks 
purchased  by  the  delta,  were  psid  for  at  three  immths 
prompt.  The  silk  held  by  the  defts.  for  Rndolph  Jung 
and  Co.  was  usually  sold  for  that  firm  by  the  defts., 
und  the  proceeds  placed  to  the  general  aeooout  between 
them,  thongli  on  some  occasions  Rudolph  Jung  and 
Co.  sold  silk  so  held  for  them,  which  was  delivered  Wy 
the  defts.  Rudolph  Jung  and  Co.  weie  in  the  habit 
ot  remitting  to  defts.  on  the  general  accoont,  aud  of 
drawing  upon  them  on  the  aame  account.  Tliey  never 
made  remittances  to  meet  any  apeoific  pmchaaoa.  In 
the  account  current  between  Rudolph  Jung  and  Col 
and  the  defts.  Rudolph  Jung  and  Co.  wets  debited  with 
silks  bought  by  the  defts.  for  them,  and  with  Ao 
drafts  accepted  by  the  defts.  for  their  account  when 
they  anived  at  maturity,  and  they  were  credited  witb 
the  net  proceeds  of  sillcs  which  had  been  bought  by 
the  defts.  on  account  of  Rudolph  Jung  and  Co.,  and 
afterwards  sold  by  the  defts.  for  them,  and  sAvt  witb 
their  remittances.  These  accoonta  were  road*  up 
half-yearly  and  sent  to  Rudolph  Jung  and  Co.  at  Paris, 
and  were  then  checked  by  them,  and  the  nest  aooonnt 
was  commenced  with  the  balance  of  the  previons  oof. 

On  the  27th  Jan.  1857  the  defts.,  by  order  of 
Rndolph  Jung  and  Co.,  purchased  fifty-siz  bales  of 
silk  (of  which  the  fifty-tbree  in  question  formed  part), 
and  advised  Rudolph  Jung  and  Co.  of  such  pnrcfaaso. 
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Tb*  defti.  tt  the  expintion  of  the  prompt  paid  for  tbii 
■ilk. 

Id  Feb.  1857  the  pit.  booght  of  Rndolph  Jang  and 
Co.  these  biles,  the  price  for  which  he  shortly  after- 
warda  paid  them ;  but  altboagh  the  defts.  were  in- 
formed of  the  fact  of  this  sale,  thej  were  not  aware 
nntil  May  1858  that  the  pit.  was  the  purchaser,  and 
Uie  goods  still  remained  in  their  possession. 

In  Jan.  1858,  Rndolph  Jnng  and  Co.  being  largely 
indebted  to  the  defts.  on  the  balance  of  acconnts 
between  tbem,  the  latter  commenced  selling  the  silks 
porchased  by  them  for  Rudolph  Jang  and  Co.,  and  in 
July  1858  aold  the  bales  in  qnestion  for  5307A 

By  the  cnstom  of  the  silk  trade  in  England,  a  factor 
bis  a  general  lien  on  all  gooda  of  his  principal  in  his 
posseasion  for  the  general  balance  of  the  accounts 
between  them.  He  has  also  a  right,  when  bis  prin- 
cipal is  indebted  to  him  on  the  general  balance  of  the 
acconnts  between  them,  to  sell  any  goods  of  bis  prin- 
cipal in  his  (the  Victor's)  posses«on,  for  which  he  has 
paid  the  prompt,  and  for  which  be  bas  not  been  repaid 
by  bis  priocipal. 

Upon  tbe  acconnts  between  the  deft,  and  Rndolph 
Jnng  and  Co.,  the  balance  was  in  Feb.  and  June  1857 
in  faronr  of  Rudolph  Jung  and  Co.,  but  from  Dee. 
1857  down  to  tbe  bankruptcy  of  Rudolph  Jung  and 
Co.  in  Aug.  1858,  it  was  in  faronr  of  the  defts.  to  an 
amoont  lai|;ely  exceeding  tbe  ralae  of  the  silk  in 
qnestion. 

The  qnestion  for  the  opinion  of  the  Court  was,  whether 
nnder  tbe  circnmstanees  above  stated  the  pit.  was 
entitled  to  leoover  in  this  action  against  the  deft. 

JLau*,  Q.  C.  (J.  Broun  with  him)  for  the  pit. 

Bovill,  Q.  C.  CBolland  with  him)  for  the  deft. 

Cases  cited : — 
BodaiJum  y.  Parduu,  2  B.  &  Aid.  39  ; 
ClagtoH'i  case,  1  -Mer.  608 ; 
Jiiuk/orth  T.  Ua^fiM,  7  East,  224 ; 
^aioes  T.  WaUon,  3  B.  &  C.  640 ; 
Smart  r.  Sondert,  8  C.  B.  330 ; 
Pease  ▼.  Bini,  10  B.  &  C.  122  j 
Betmiker  t.  Wigg,  4  Q.  B.  792 ; 
Simpton  t.  Ingham,  3  B.  &  C.  65. 

CocKBUBX,  C.  J.— I  am  of  opinion  that  our  judg- 
ment ahonld  be  for  the  pit.  There  is  no  doubt  that  tbe 
goods  in  qnestion  were  the  property  of  Rudolph  Jung 
•nd  Co.,  for  whom  they  were  originally  parcbased  by 
tbe  defts.,  who  paid  the  price  of  these  goods  on  such 
purchase;  and  the  defts.,  wbo  hare  retained  possession 
of  them  as  against  tbe  pit,  wbo  pnrchaMd  them  from 
Bndolph  Jung  and  Co.,  set  np  two  grounds  aa 
entitling  them  to  do  so.  Tbe  first  was  that  defts.,  as 
factors  for  Rudolph  Jnng  and  Co.,  baring  a  b.tlance 
on  their  general  account  against  them,  were  entitled  to 
a  lien  on  these  goods  for  that  geneml  balance,  and 
which  would  be  so  but  for  their  baring  sold  the 
goods.  It  is  not  disputed  that  where  a  factor,  who  has 
only  a  general  lien,  proceeds  to  sell  the  goods  on  which 
be  baa  such  lien,  the  lien  is  gone.  It  is  therefore  im- 
possible that  the  defts,  csn  bare  any  benefit  in  this  case 
from  tbeirgeoeral  lien.  The  second  ground  taken  was, 
that  by  tbe  cnstom  of  trade  set  ont  in  the  case,  a 
factor  who  makes  an  adrance  in  respect  of  goods  is 
entitled  not  only  to  a  lien  on  those  goods,  but  in  the 
creotef  tbe  general  balance  of  account  being  in  bis  faronr, 
to  sell  soeb  goods  unless  the  adrance  has  been  ropaid,and 
it  was  said  that  the  onns  therefon  was  upon  the  pit.  to 
show  that  the  adrance  in  quoation  had  been  repaid.  This 
question  dependa  on  the  state  of  the  general  acconnta 
between  the  parties,  and  on  the  law  in  respect  of  snch 
a  state  of  acconnta.  The  cases  of  Bodtnham  r. 
Pmrchat  and  £x  parte  Clayton  show  that  if  tbero  is 
■  general  account  between  parties  and  items  on  both 
sides,  tboogh  it  relate  to  different  transactions,  yet ,  if 
they  an  all  blended,  tbe  appropriation  of  payments  is, 
io  the  •bfence  of  anytbing  to  the  oontrary,  to  be  made 


according  to  the  priority  of  the  items.  This  is  a  sound 
and  oonrenient  mie,  and  there  is  nothing  to  take 
the  present  case  out  of  it.  Those  cases  gorera  the 
present  one,  and  as  the  balance  strnck  subsequent  to 
these  adrances  was  in  favour  of  Rudolph  Jung  and 
Co ,  I  think  the  price  of  these  goods  had  been  repaid 
to  tbe  defts. ;  And  the  moment  that  is  established  tbe 
cnstom  no  longer  applie.',  and  there  is  nothing  to  pre- 
vent the  pit.  from  recovering  in  tbo  action. 

Bi^ACKBlTRit,  J. — I  am  of  the  same  opinion. 
Factors  bare  a  lien  for  their  general  balance  on 
gobds  in  their  hands,  but  that  is  a  lien  without 
any  right  to  sell,  aa  was  decided  in  Smart  r.  Sandert ; 
and  if  a  party  who  has  this  right  tortiously  sells, 
he  is  liable  in  trover,  baring  thereby  destroyed  his 
lien.  The  lien,  therefore,  in  this  case  was  clearly 
destroyed  by  tbe  sale,  if  it  was  tortious.  Then  tbe 
question  is,  whether  the  sale  was  tortious,  and  that 
depends  npon  the  custom  set  ont  in  tbe  case.  I  am 
satisfied,  upon  tbe  accounts,  that  the  defts.  bad,  in 
the  present  case,  been  repaid  by  their  principal  for 
these  silks,  and  wen  thenforo  not  entitled  to  sell.  It 
appears  that  the  parties  kept  acconnts,  in  which  tboy 
wrote  down  the  sums  on  each  side,  in  order  of  date, 
and  rendered  these  acconnts  erery  hsif-year,  with  tbo 
balance  struck ;  and  twice  aince  the  advance  npon  this 
silk  was  put  down,  accounts  hare  been  nndered,  and 
larger  sums  than  those  dne  at  the  time  this  advance 
was  made  hare  been  paid  off.  The  rale  is  correctly 
stated  by  Holroyd,  J.,  in  Simpton  r.  Ingham,  2  B.  &  C. 
74,  whera  he  says  that  "  tbe  question  is  whether,  from 
any  entry  in  the  books,  there  appears  to  hive  been  a 
complete  election  by  them  to  apply  the  payments  in 
any  other  way  than  they  are  applied  in  the  acconnts 
which  hare  been  delirerod;"  and  be  adds,  "those 
entries  not  baring  been  communicated  to  the  opposite 
parly,  it  seems  to  mo  that  the  election  was  not 
complete."  In  this  case  the  defts.  put  down  tho  items 
in  the  account,  and  rendered  it  to  the  other  aide ;  and 
it  seems  to  me  that,  when  they  had  thus  communicated 
this  to  the  other  side,  they  had  made  their  election  to 
apply  the  snins  paid  to  the  earlier  items,  and  wipe 
them  off  so  as  to  leare  the  balance  only  due.  As  soon 
as  the  accounts  were  ronderod,  this  election  was  finally 
determined.  That  being  so,  the  sale  by  tbe  defts.  was 
tortious,  and  the  pit.  is  entitled  to  recorer. 

MKLix>it,  J.  couenrred.        Judgment  for  the  pit. 


Wednetdag,  !fov.  11. 

Thb  Loxdo!«  akd  Nobth-Westbrh  Railway 
Company  (apps.)  v.  Tub  Ciiurcuwaudems  of 
Camnock  (reaps.) 

Poor-rate — Railway —Branch  line — Profit  dtrived  by 
main  line/rom  traffic  coming  from  the  branch. 

The  rateable  value  of  land  in  a  parith  mag  be 
increased  by  ill  producing  a  return  to  the  occupiers 
out  nf  tl»  parish,  as  where  a  branch  railway  occu- 
pied by  a  company  owning  a  main  line  into  which  U 
rwi»,  produces  a  profit  by  virtue  of  the  traffic  which 
it  cavtes  over  tuch  main  line. 

The  branch  line  of  A.  ran  into  the  main  line  of  B., 
and  was  leased  to  the  latter  at  a  fixed  rent.  The 
traffic  on  the  branch  yielded  no  profit  whatecer  with 
rejtrenoe  to  the  branch  itself,  but  such  traffic  passed 
orer  the  main  line,  and  contributed  cosstderublg  to 
the  traffic  and  profit  of  such  main  line: 

Held,  that  B.,  as  the  occupiers  of  land  in  the  parishes 
through  which  the  branch  line  ran,  were  liable  to  be 
rated  not  merelgwith  respect  to  the  earnings  of  such 
branch  lines  in  such  parishes,  but  in  respect  of  the 
value  to  them  as  li-inging  a  profit  to  their  main 
line. 
This  was  a  special  case  stated  for  the  opinion  of  tbe 

court  in  parsoanoe  of  m  order  of  Crompton,  J.,  made 
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Q.  B.]      LoNDos  AND  North-Western  Kailvtat  Co.  v.  Ciiohchwardess  of  Cakhock.     [Q.  B. 


under  tbe   12   &  13  Vict,   c   45,  in  an   appeal  by  I 
the  I^ndon  and  North-Western  Railway  Company  to 
the  Quarter  Sessions  of  Staffordshire  against  a  rate  for 
the  relief  of  the  poor  of  tbe  parish  of  Cannock  in  the 
said  coanty. 

The  case  was  as  follows : — 

The  apps.,  the  London  and  Korth-Westem  Riilway 
Company,  are  an  incorporated  company  acting  under 
tlie  provisions  of  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  9th  &  lOlh  years  of  tier  present 
Majesty  Queen  Victoria,  and  intituled,  "  An  Act  to 
consolidate  the  London  and  Birmingham  Gitmd 
Junction  and  Manchester  and  Birmingham  Railway 
Company."  Tlie  Cannock  Mineral  Railtvay  Company 
were  incorporated  under  th.^t  title,  by  tbe  Cannock 
Mineral  Railway  Act  1845,  and  were  thereby  autho- 
rised to  make  a  railway  from  Cannock  Mill,  in  the 
resps.'  parish,  to  tho  North  StalTordsbire  Railway 
(Potteries  line),  forming  a  junction  with  tbe  Trent 
Valley  line  of  the  apps.'  railway  at  or  near  the  Rugeley 
station  of  the  said  railway,  in  the  connty  of  Stafford. 
The  same  statute  enacted,  that  it  shonld  be  lawful  for 
the  Cannock  Mineral  Railway  Company  to  demise  or 
lease  their  undertaking  for  such  consideration  or  annual 
rent,  and  upon  such  terms  and  considerations  as  they 
should  think  proper,  to  tbe  London  and  Nortb-Western 
Railway  Company,  for  any  term  which  bad  been  or 
shonld  bare  been  agreed  upon.  In  the  exercise  of  this 
power,  and  before  the  completion  of  the  line,  a  lease 
was  agreed  to  be  granted  by  the  Cannock  Mineral 
Railway  Company  to  the  apps.,  of  their  line  and  station, 
and  of  the  goodwill  of  tbe  trade  of  carriers  thereon,  at 
a  yearly  rental  of  55002.  in  perpetuity,  and  the  apps. 
had  entered  into  possession  and  enjoyment  of  tbe  said 
premises  and  goodwill  so  agreed  to  bo  leased  at  the 
time  of  making  the  poor-rate  hereinafter  mentioned. 
For  the  purposes  of  this  special  case,  it  is  said  to  be 
taken,  that  at  the  time  of  tbe  making  of  tbe  said  rate, 
a  lease  had  been  granted  in  the  terms  of  the  said 
agreement.  The  apps.  are  bound  by  the  agreement  to 
keep  the  line  in  repair.  Copies  of  the  Acts  of  Par- 
liament herein  referred  to  accompany  this  case,  and  are 
to  be  deemed  part  thereof.  The  Cannock  Mineral 
Railway  was  opened  tbe  7th  Not.  1859,  and  is  worked 
by  the  apps.  They  carry  on  exclusively  upon  it  a 
business  of  carriers  of  passengers  and  goods.  The 
length  of  tbe  Cannock  Mineral  Railway  is  7^  miles, 
and  it  passes  tor  a  length  of  2^  miles  through  the 
resps.'  parish.  The  actual  number  of  acres  of  land 
occupied  by  the  2^  miles  of  railway  in  the  resps.' 
parish  is  35  acres,  and  the  rateable  valne  of  such  land 
as  arable  or  pasture  land  may  be  taken  at  40s.  per 
acre. 

By  a  rate  or  assessment  for  the  relief  of  the  poor  of 
Cannock  and  for  other  purposes  chargeable  thereon 
according  to  law,  mads  on  the  26th  Nov,  I860,  after 
the  rate  of  lOti.  in  the  pound,  the  London  and  North- 
Weetem  Railway  Company  were  assessed  as  occupiers 
of  the  said  two  miles  and  a  half  of  the  said  Cannock 
Mineral  Railway  in  tbe  resps.'  parish  (and  of  the  good- 
will of  tbe  apps.'  trade  of  carriers  thereon)  at  a  gross 
rental  of  325(.  12«.,  and  a  net  rateable  value  of  the 
same  snm  of  325/.  12s.,  and  the  rate  demanded  of  tbe 
lA>ndon  and  North-Westcru  Railway  Company  on  that 
assessment  amounts  to  132.  lis.  ^d.  Tlie  London 
and  North-Western  Railw.ty  Company  duly  appealed 
against  the  said  rate,  and  gave  due  notice  of  such 
appeal,  and  such  appeal  was  duly  respited  at  tbe 
quarter  sessions  held  in  the  first  week  next  after  the 
28th  Jane  1861,  and  again  at  the  quarter  sessions 
held  in  tbe  first  week  next  after  tbe  lltb  Oct.  1861. 
The  causes  and  grounds  of  such  appeal,  and  tbe  apps.' 
objections  to  the  said  rate,  are  to  tbe  efi'ect  that  tbe 
apps.  are  in  and  by  the  said  rate  or  assessment  over- 
rated in  respect  of  tbe  yearly  value  of  tbe  rateable 
property  oocnpied  by  them  in  the  taid  parish,  bat  it  is 


admitted  that  the  apps.  are  to  have  the  full  benefit 
of  such  grounds  should  the  effect  of  them  be  bare 
insufficiently  stated.  The  said  order  of  Crompton, 
J.  was  made  on  the  Ilth  May  1863,  whereby  it 
was  amongst  other  things  ordered  that  tbe  partirs 
should  be  at  liberty  to  state  tbe  facts  of  the  case  in  the 
form  of  a  special  case  for  tbe  opinion  of  tho  Court  of 
Q.  B ,  they  agreeing  that  a  judgment  in  eonformily 
with  the  decision  of  tlie  said  court,  and  for  such  costs 
as  tlie  court  shall  adjudge,  may  be  entered  on  niotiaa 
by  either  party  at  tbe  conrt  of  sessions  of  the  peace  to 
be  held  in  and  for  the  county  of  Stafford  next 
or  next  bat  one  after  tbe  decision  of  the  Court 
of  Q.  B.  shall  have  been  given.  Tbe  gross  receipts 
of  the  apps.  in  the  year  for  whidi  tbe  rate 
was  made  amounted  in  the  parish  of  Cannock  to 
I43f.  6s.  9d.  per  mile,  making  338/.  6s.  lOd.  for  llie 
two  miles  and  a  half  of  railway  in  the  resps.'  parish. 
Tbe  total  expense  of  working  the  Cannock  Minrml 
Railway  in  tbe  reaps.'  parish  in  the  year  for  which  the 
rate  was  made,  independent^  of  tbe  rent  of  stations, 
renewal  of  road,  interest  on  tenants'  capitaland  tenants* 
profits,  amounted  to  the  snm  of  322L  ISt.  4<L  per 
mile,  making  807/.  5s.  lOd.  for  the  two  miles  and  a 
half  of  railway  in  the  resps.'  parish.  The  expenses  of 
walking  tho  railway  in  the  reaps.'  parish  therefore  ex- 
ceeded tbe  gross  receipts  there,  and  so  far  as  relates  to 
the  earnings  or  profits  there,  tbe  apps.  do  not  make 
any  net  earnings  or  profits  in  respect  of  tbe  land  occu- 
pied by  them  in  the  said  parish.  The  Cannock  Mineral 
Railway  forms  a  link  in  the  apps.'  system  of  railways, 
and  at  tbe  time  when  the  said  agreement  for  a  lease 
was  made,  tbe  apps.  considered  the  possession  of  this 
railway  desirable,  both  with  a  view  to  secure  traffic  for 
their  mnin  lines  and  to  prevent  other  railway  companies 
from  gaiuing  access  to  the  district.  These  considera- 
tions induced  the  apps.  to  enter  into  tbe  agreement  for 
a  lease  of  the  Cannock  Mineral  Railway  at  the  rent  be- 
fore mentioned ;  but  so  far  as  regards  the  exclusion  of 
the  said  other  companies  from  the  district,  such  consi- 
derations, from  a  change  of  circumstances,  did  not 
exist  at  the  time  of  the  making  of  the  rate  in  question. 
Tbe  Cannock  Mineral  Railway  unites  at  one  end,  aa 
before  stated,  with  the  Trent  Valley  Railway  of  the 
apps.,  and  at  tho  other  forms  a  junction  with  the  Can- 
nock branch  of  the  Soath  StaSordshira  Railway,  of 
which  last-mentioned  railway  and  branch  tbe  apps.  are 
also  lessees.  Passengers,  minerals  and  goods  are  con- 
veyed over  the  Cannock  Mineral  Railway  and  over 
tbe  main  and  other  lines  belonging  to  or  leased 
by  the  apps.,  at  through  rates  and  fares,  and  nearly 
the  whole  of  tbe  traffio  on  tbe  Cannock  Mineral 
Railway  passes  over  some  part  of  the  apps.'  other 
lines.  By  this  means  the  Cannock  Mineral  Railway 
contribntes  considerable  additional  traffic  to  tbe  main 
lines  of  the  apps.'  railways,  but  the  apps.  are  rat«d 
in  respect  of  such  additional  traffic,  together  with 
all  other  traffic  passing  along  their  lines  in  the  diSisr- 
ent  parishes  where  the  profit  npon  it  arises.  la  tbe 
above-mentioned  statement  of  gross  receipts  the  profits 
accruing  to  the  apps.  from  tbe  traffio  so  carried  over 
their  other  lines  from  and  to  the  Cannock  Mineral 
Railway  is  not  included.  The  traffic  of  tbe  Cannock 
Mineral  Railway  is  not  yet  fully  developed;  the  line 
passes  through  a  rich  mineral  diatrict,  and  over  land 
rapidly  increasing  in  value.  Tbe  apps.  work  the 
Cannock  Mineral  Railway  in  connection  with  and  as 
part  of  their  general  system  of  lines,  and  in  the 
manner  which  they  considered  most  beneficial  for 
such  system,  and  not  with  any  special  reference  to 
profits  to  be  made  upon  the  above  railway  alone,  as 
distinct  from  the  beneficial  working  of  tbe  wliole 
system.  It  is  admitted  by  the  apps.  for  the  purposes 
of  this  case  th«t  they  are  liable  to  be  assessed  at  • 
net  rateable  value  of  40s.  per  acre,  being  tbe  valos  as 
arable  or  pastors  land  of  the  land  oeeopied  by  them  In 
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the  parish,  making  *  gam  of  70/.  for  the  thirty-fiTe 
acres  of  Uod,  the  total  qaantity  of  land  the  subject  of 
this  rate.  The  qnestlon  for  the  opinion  of  the  court 
is,  upon  what  principle  the  apps.  are  liahle  to  be  rated 
for  their  ocenpation  within  the  resps.'  parish  ?  If  the 
court  shall  be  of  opinion  that  the  apps.  are  not  liable 
to  be  rated  beyond  the  sum  of  40s.  per  acre,  then  the 
rate  is  to  be  reduced  accordingly  to  70L 

If  the  court  shall  be  of  opinion  that  tlie  npps.  are 
liable  to  be  rated  beyond  the  said  sum  of  40t.  per 
acre,  then  the  rateable  Talue  upon  the  principle  laid 
dwon  by  the  com  t  is  to  be  ascertained  by  a  reference 
and  assessment  to  be  made  accordingly. 

ifellUh,  Q.  C.  (^Davis  with  bim)  appeared  in  support 
of  the  rate,  and  contended  that  although  the  railway 
might  not  yield  any  profit  to  the  apps.  in  tlie  parish 
itself,  yet  that,  taken  in  connection  with  the  main  line, 
orer  which  socb  traffic  wonid  pass,  it  would  yield  a 
profit,  and  so  the  line  in  snch  parish  would  be  of 
enhanced  value ;  independently  of  which  such  line 
would  be  of  valne  to  the  company  in  connection  with 
their  general  system,  and  as  giving  them  a  monopoly  in 
the  district.  He  referred  to  Reg.  v.  Souih-Eastern 
Bailway  Company,  3  El.  &  B.  481,  as  establishing  this 
principle. 

BotiU,  Q.  C.  (Staveleg  Bill  with  him),  for  the  apps., 
contended  that,  inasmnch  as  the  working  of  the  line 
yields  no  profit,  the  apps.  are  only  liable  to  be  rated 
for  their  occupatioa  at  the  value  of  arable  or  pasture 
land.  [CoCKBURN,  C.  J. — We  must  look  to  its  value 
to  a  tenant,  namely,  what  it  would  let  for  to  a  com- 
pany so  situated  as  this  company.]  Hero  is  a  lease  in 
perpetuity,  and  therefore  we  must  look  at  the  case  as 
though  the  branch  line  were  an  integral  p/rtion  of  the 
entire  line,  and  then  it  should  be  assessed  upon  the 
parochial  principle : 

Beg.  V.  Fkllon,  30  L.  J.  89,  M.  C. 
[CocKUCBii,  C.  J. — Rent  is  prima  /itcie  evidence  of 
value.  Suppose  at  this  moment  there  were  no  lease, 
and  the  apps.  wanted  to  take  it,  what  is  the  rent  they 
would  give  ?  They  would  arrive  at  that  by  this 
process.  What  is  the  traffic  on  the  branch,  what  are 
the  expenses,  what  are  the  profits  it  would  produce  to 
the  main  line?  with  some  other  considerations. 
BtiACKBDRK,  J. — What  would  be  the  elements  of  the 
rent  ?  Why,  amongst  others,  the  capacity  to  add  to 
the  takings  of  the  main  line.]  The  true  principle  is 
R'.ated  by  Lord  Ellcnborough  in  Hex  v.  Bedicorlh,  8 
East,  387,  which  is  that  the  property  can  only  be  rated 
whilst  it  is  productive.  The  rate  must  be  made  upon 
the  parochial  principle : 

Beg.  V.    T/i»  Brighton  Railioag    Company,  15 

Q.  B.2I3; 
Reg.  V.  The  Great  We$tem  Railway  Company, 

15Q.B.  1085; 
TItt  Newmarhet  Railway  Company  v.  St. 
Andrew-tie- Leu,  3  El.  &  B.  94. 
[WiOHTUAS,  J. — Is  it  found  in  the  cuK  that 
the  London  and  North-Western  Railway  Com- 
pany, if  released  from  the  lease,  would  give  nothing  as 
a  rent  for  the  line  ?]  It  is  not  so  found.  [Black- 
uuRjf,  J. — Why,  if  there  are  no  profits,  do  they  keep 
the  line  open  ?J 

By  the  Court. — ^The  case  must  go  back  as  pro- 
vided for,  to  have  it  ascertained  what,  taking  all  its 
advantages  into  consideration,  is  the  rateable  value  of 
the  branch  line  in  the  resp.'8  parish  to  the  apps. 

Judgment  accordingly. 

Attorney  for  the  resps.,  John  CoVis,  Penkridge. 

Attorney  for  apps.,  Jamei  Bknkiniop,  Kuston 
Station. 


Pappin  (app.)  V.  Maynasd  (resp.) 
Highway— A  game  upon — 5  ^  6  WUl,  4,  c  50,  «.  72 

— Conviction. 
fVhere  a  number  of  pertora  attembUcl  together  in  a 
public  highway  to  enjoy  a  diversion  called  "  a  slag 
hunt,"  which  contitted  in  one  of  the  nunAer  repre- 
senting a  flag,  and  the  others  chasing  him,  whereby 
an  obitruclion  was  caused  : 
Beld,  that  this  was  "a  game"  within  the  meaning  of 
sect.  72  of  the  5^6  Will.  4,  c.  SO. 
This  was  a  case  stated  noder  the  20  &  21  Vict, 
c.  43,  upon  a  refusal  of  Justices  to  convict  of  an  oflence 
under  sect.  72  of  the  5  &  6  Will.  4,  c.  50  (the  High- 
way Act),  which  imposes  a  penalty  npon  any  person 
who  "  shall  play  at  football,  or  any  other  game,  on  any 
part  of  the  said  hij;hway,  to  the  annoyance  of  any 
passenger  or  passengers." 

It  appeared  that  many  of  the  inhabitants  of  Stratton, 
Cornwall,  were  in  the  habit  of  amusing  themselves,  on 
certain  evenings,  by  a  representation  of  a  stag-bunt  in 
the  public  streets,  which  consisted  in  one  of  their 
number  being  dressed  so  as  to  represent  a  stag,  and 
many  others  following  him,  as  in  the  chase.  On  the 
1st  May  last  such  a  game  was  indulged  in,  and  caused 
an  obstruction,  and  upon  an  information  laid  under  tlie 
foregoing  section,  the  Justices  dismissed  it,  holding 
that  this  was  cot  a  game  within  the  meaning  of  tlie  Act. 
IVeltby  now  appeared  in  support  of  the  information. 
[CocKDuitJf,  C.  J. — What  do  you  say  to  Guy  Faux,  or 
to  sweeps  upon  a  May-day  ?]  Those  would  be  games 
within  the  Act  if  they  were  an  obstruction.  These 
facts  show  that  the  parties  were  engaged  in  a  game, 
and  they  obstincted  the  highway.  [Cockburk, 
C.  J. — It  might  be  said  to  be  analogous  to  the  game 
played  by  schoolboys  of  "  hare  and  hounds."]  Just 
so  ;  and  as  it  was  an  obstruction,  it  is  clearly  a  game 
within  the  meaning  of  the  section. 
Ko  one  appeared  on  the  other  side. 
CocKDURN,  C.  J. — Assuming  that  they  were  pre- 
tendmg  to  hunt  the  stag,  it  certainly  appears  to  be  a 
game  such  as  might  be  the  subject  of  a  conviction 
under  the  statute.  The  case,  therefore,  must  go  down 
again  to  the  Justices,  with  our  opinion  upon  it. 

Case  remitted  to  the  sessions,  with  the  opinioi% 
of  the  court,        

HopTos  (app.)  V.  TiilRWALL  (resp.) 
The  Salmon  Fishery  Act — Having  in  possession  the 
young  of  salmon — Ignorance  offish  being  the  young 
of  salmon. 
Under  the  Salmon  Fishery    Act   1861,  sect,  15,  a 
penalty  is    imposed   upon  any  person  who  shall 
"  have  in  his  pottession  the  young  of  salmon,"    A. , 
with  a  rod  and  line,  caught  a  number  of  samlets 
(the  young  of  salmon)  whilst    he  was  fishing  fur 
trout,  not  knowing  the  difference,  and  having  no 
iiitenlion  of  taking  or  having  in   his  possession 
sarnie's  or  the  young  of  salmon,  or  the  young  of  the 
salmon  species : 
Held,  that  he  had  committed  no  offence  under  Ike 
statute. 

This  was  a  ca«e  stated  under  the  20  &  21  Vict.  c. 
43,  upon  a  refusal  of  justices  to  coqvict  npon  an 
information  under  the  24  &  25  Vict.  c.  109,  s.  15 
(*'  An  Act  to  amend  the  laws  relating  to  fisheries  of 
salmon  in  England.") 

By  the  above  section  it  is  enacted  (inter  alia}  that 
no  person  shall  do  the  following  things  or  any  of  them : 
"  wilfully  take  or  destroy  I  he  young  of  salmon,  or 
have  in  bis  possession  the  young  of  salmon  ;"  and  by 
sect.  4  it  is  enacted  (infer  alia)  that  "  young  salmon 
slull  include  all  young  of  the  salmon  species,  whether 
known  by  the  names  of  fry,  samlet,"  &c. 
It  appeared  that  the  deft,  was  fonnd  fishing  in  the 
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river  Ilbon,  Radoorsbire,  with  a  rod  nnd  line ;  that  lie 
liad  trout  and  samlet  in  hia  basket,  eight  or  ten  samlets 
being  recently  Icilled ;  that  the  deft,  admitted  tailing 
them,  bot  stated  that  be  had  taken  tbem  while  fishing 
for  troat,  not  knowing  at  that  time  the  difference  be- 
tween trout  and  samlet,  and  having  no  intention  of 
taking  or  having  in  his  possession  samlets  or  the  young 
of  salmon,  or  the  young  of  the  salmon  species.  The 
justices,  upon  the  bearing,  found  that  the  deft,  had 
taken  and  bad  in  bis  possession  certain  fishes  found  in 
the  river  Ithon  called  samlets,  bnt  that  be  had  not 
done  so  wilfully,  and  that  be  was  at  the  time  ig- 
norant of  the  fact  of  the  said  fishes  being  samlets,  or 
the  young  of  salmon,  or  young  of  the  salmon  species, 
and  they  were  of  opinion  that  they  ought  not  to  con- 
vict the  deft,  of  the  offence,  and  they  therefore  dis- 
missed the  information. 

Bavu  now  appeared  for  the  app.,  and  contended 
that  the  justices  were  wrong,  for  that  as  in  fact  the 
samlets  were  in  his  possession,  it  was  immaterial 
whether  or  not  he  knew  they  were  samlets.  [CocK- 
Buit!),  C.J. — Ignorance  of  the  laa  is  no  excuse,  but  it 
is  otherwise  with  ignorance  of  thejact.  Suppose  he 
had  thought  they  were  trout.  He  must  intend  to  act 
unlawfully.]  The  Legislature  has  made  it  aa  offence 
"  to  have  samlets  in  bis  possession."  [Cockburn. 
C.J. — Prim&facU  be  must  be  taken  to  know  what 
it  is  be  has  in  bis  possession  ;  but  here  the  justices 
have  specifically  found  the  other  way.]  That  might 
be  a  ground  for  mitigating  the  penalty,  bnt  the 
Legislature  has  made  it  an  ofieoce  merely  to  have  them 
in  possession. 

By  the  Court. — For  the  reasons  which  the  justices 
hare  given  they  came  to  a  right  decision. 

Judgment /or  theretp. 

Thursdaji,  Nov.  12. 

Williams  v.  Gibbons. 

Absconding  Debtors   Act — 14  ^  15    Viet,  c   52 — 

Arrett  of  d^. 
Under  the  14  f  15  Vict.  c.  52  {the  Absconding 
Debtors  Act),  a  County  Court  Judge  may  issue  a 
marrant  for  the  arrest  of  a  debtor,  but  such 
arrett  can  endwe  for  only  seven  days,  tcitMn  which 
time  the  creditor  is  required  (to  make  stick  an  est 
justifiable)  to  issue  and  serve  a  capias  issued  by  an 
order  (jf  a  judge  out  of  one  of  the  Superior 
Courts.  Where,  however,  a  party  has  been  so 
arrested  under  a  warrant,  and  at  the  expiration  of 
the  sevsn  days  has  been  discharged  out  of  custody 
for  want  of  a  capias,  the  pU.  is  not  thereby  pre- 
cluded from  afterwards  oifotnw;  upon  proper 
materials  a  capias  whereon  to  arrest  such  deft. 
Masters  v.  Johnson,  8  Ex.  63,  overruled, 

ilclntyre  moved  for  a  rule  to  discbarge  the  deft, 
cut  of  custody,  he  having  been  arrested  upon  a 
capias  issued  under  the  14  &  15  Vict.  c.  52  (the 
Absconding  Debtors  Act),  under  the  following  cir- 
cumstances : — A  plaint  against  the  deft,  and  another  for 
the  recovery  of  a  sum  of  money  came  on  for  hearing 
in  a  County  Conrt  npon  the  24th  Sept.  last, 
when  the  judge  gave  judgment  against  the  other 
deft.,  bnt  adjourned  bis  judgment  with  reference  to  the 
present  deft,  for  a  month,  stating  that  he  had  great 
doubts  as  to  his  liability.  On  the  6th  Oct.  the  pit. 
issued  a  writ  of  summons  out  of  this  court  against 
the  deft,  for  the  same  cause  of  action.  On  the  12th 
he  applied  to  the  County  Court  judge  for  a  warrant 
tinder  sect.  2  of  the  above-mentioned  Act  to  arrest  the 
deft.  This  application  was  refused  on  the  ground  of 
the  pendency  of  the  plaint,  whereupon  the  pit.  with- 
drew the  plaint,  and  therenpon  the  County  Court 
judge  granted  the  warrant.  On  the  14th  the  deft, 
was  arrested  npon  it  by  the  sheriff  of  Lancashire  at 
Liverpool,  and    on    the    16th  the   pit.   made   the 


requisite  affidavit,  whereupon  a  capias  issued  out  of 
this  court  against  the  deft,  on  the  following  20tb. 
This  writ  not  having  been  served,  the  deft,  on  the 
22nd  was  discharged  by  the  sheriff  out  of  his 
custody.  On  the  24th  a  fresh  capias  issued 
out  of  this  court  into  GIs-norganshira,  where  the  deft, 
was  arrested  on  the  26th  of  the  same  month.  A  mm- 
mons  hud  been  taken  out  before  a  judge  -at  cbambcis 
for  his  discharge  out  of  custody,  which  was  adjouineil 
to  the  court. 

By  sect  2  of  the  14  &  15  Vict.  c.  52,  it  is  enacted 
that  it  shall  be  lawful  for  the  judge  of  any  district 
County  Court,  on  application  by  or  on  behalf  of  any 
creditor,  npon  due  proof  by  afiidiivit  to  the  satisfaction 
of  such  judge  that  a  debt  of  20t  or  upwards  is  owing 
to  such  creditor  and  is  then  payable,  and  that  there  is 
probable  cause  for  believing  that  such  debtor,  nnlei>s  he 
be  forthwith  apprehended,  is  about  to  quit  England 
with  intent  to  avoid  or  delay  the  said  creditor,  or  with 
intent  to  remain  out  of  the  jurisdiction  of  the  courts  of 
law  in  England  so  long  that  thereby  the  said  creditor 
will  or  thereby  may  be  delayed  in  the  recovery  of  the 
said  debt,  to  grant  n  warrant  to  the  high  bailiff  of  tha 
said  County  Conrt  whereby  he  shall  have  authority  at 
any  time  within  seven  days  after  the  date  of  the  said 
warrant  to  arrest  the  person  named  in  soch  warrant, 
and  such  warrant  may  be  executed  in  any  part  of 
England:  "provided  always  that  every  creditor  who 
shall  cause  such  warrant  to  issue  shall  forthwith  cantc 
to  be  issued  a  writ  of  capias  .  .  .  and  such 
debtor  or  debtors  shall,  if  in  custody,  be  served  with 
such  writ  of  capias  within  seven  days  from  the  date  of 
sueh  warrant,  including  the  day  of  such  date."    And, 

By  sect.  3,  it  is  enacted,  that  "  the  warrant  or 
warrants  which  shall  be  issued  by  virtue  of  this  Act 
shall  be  auxiliary  only  to  the  processes  now  in  use,  and 
shall  be  wholly  void  and  of  none  effect  whatever  as  a 
protection  to  the  person  on  whose  behalf  such  warrant 
shall  have  issued,  unless  such  writ  of  capias  shall 
be  issued  and  served  in  manner  aforesaid ;"  and 
by  the  provision  in  sect.  6  it  is  provided  "  that  if  no 
writ  of  capias  be  issued  and  served  within  seven  days 
from  the  date  of  the  said  warrant,  including  the  day  of 
such  date,  the  person  arrested  under  such  warrant  shall 
be  entitled  to  be  discharged  from  custody,"  &c. 

M'Intyre  now  contended  that,  as  nothing  was  done 
upon  the  first  writ  of  capias,  which  was  issued  on  the 
20tb  Oct.,  and  the  deft,  was  discharged  at  the  expira- 
tion of  the  seven  days  from  his  arrest  npon  the  warrant, 
the  ph.  was  not  entitled  to  issue  a  second  capias,  and 
so  arrest  him  «  second  time.  Masters  v.  Johnson,  8 
Ex.  63,  is  eonclosive.  Hughes  v.  Griffiths,  33  L.  J. 
47,  C.  P.,  which  will  be  cited  on  the  other  side,  does 
not  turn  upon  the  same  point.  [Blackburn,  J. — 
llie  case  of  Masters  v.  Johnsim  is  certainly  in  yoar 
favour,  for  it  seems  to  decide  that,  when  the  warrant 
is  spent,  the  capias  is  spent  also.]  The  pit.  most 
take  his  proceedings  with  all  their  incidents,  and  mnst 
sue  out  his  capias  within  the  seven  day*  if  ha 
means  to  arrest.  If  the  deft,  is  in  custody,  then 
the  capias  must  issue  and  be  served  within  seven 
days. 

Gray,  Q.C.  showed  cause  in  the  first  instance,  and 
contended  that,  although,  if  no  capias  issned  and  was 
served  within  the  seven  days^ftertlie  arreat  npon  the 
warrant,  such  arrest  could  not  be  longer  ptulonged, 
and  the  pit.  would  lose  his  protection,  yet  there  is 
nothing  which  takes  away  the  power  o(  the  oonrt, 
upon  proper  m^iterials,  to  order  the  arrest  under  tba 
Act  at  any  time  of  a  party  abont  to  abscond ;  that 
arrest  under  the  warrant  is  not  a  step  in  the  caose. 
[Blackb(;rn,  J. — It  seems  to  me  to  mean  that  tha 
deft,  shall  not  be  kept  in  arrest  nnder  the  warrant 
more  than  seven  days,  and  that  if  the  capias  is  not 
procored  within  that  time  the  deft,  shall  be  dis- 
charged.   WiOBTMAK,  J. — The  6th  seetioD  seemi  to 
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(upport  yoor  view.]  The  wirrant  was  only  intended 
to  hold  the  deft,  nntil  70a  got  the  capias. 
Uclntj/n  was  heard  in  reply. 
WiaHTXAN,  J. — I  am  of  opinion  that  thismte  should 
ba  diaeharged.  The  proceedings  were  taken  onder  the 
Absconding  Debtors  Act,  14  &  15  Vict.  c.  52,  npon  a 
warrant  granted  by  a  Conntjr  Court  jnd|;e,  opoa  which 
warrant  thfc  deft,  was  arrested  on  the  I4th  Oct.,  bat  no 
capias  issued  within  the  seren  days  to  support  snch 
watrant,  and  the  consequence  was  that  the  deft,  was 
discharged.  He  was,  however,  afterwards  arrested  on 
a  capias  as  an  independent  proceeding,  and  the  question 
is,  whether  this  was  regular  or  not  ?  Ho  was  arrested 
»i  first  by  virtas  of  a  warrant  issued  by  a  County 
Court  Judge,  under  the  provisions  of  the  1st  section  of 
the  14  &  15  Vict,  c  52  [bis  Lordship  read  the  section]. 
But  to  make  the  arrest  lawful,  it  was  necessary  that  a 
capias  should  issue,  and  be  served  within  seven  days. 
This  was  not  done,  and  be  was  accordingly  discharged 
from  bis  arrest  uuder  the  warrant  He  was  afterwards 
arrested  upon  a  capias  issued  upon  similar  materials  to 
those  which  were  before  the  County  Court  judge ;  in 
fact,  opoa  materials  which  satisBed  the  learned  judge 
who  granted  the  capias.  The  contention  is  that  he 
could  not  be  arrested  nnder  tbis  capias,  as  the  first 
arrest  was  a  part  of  the  proceedings,  and  that  having 
failed,  the  subsequent  arrest  fails  also.  But  the  warrant 
is  only  auxiliary  to  the  regular  process.  I  confess  I 
see  no  reason  for  balding  that  the  capias  was  unlawful 
by  reason  of  what  had  taken  place ;  as  he  was  still  in 
England,  and  in  the  opinion  of  the  learned  judge  about 
to  go  abroad,  he  was  subject  to  bo  arrested.  The  case 
of  Mattert  r.  Johnson  was  relied  npon  for  the  applicant, 
and  in  that  case  it  was  certainly  held  that  tile  second 
arrest  was  unlawful.  [His  Lordship  here  referred  to 
the  case.j  This  case  proceeds  upon  the  principle  of 
nemo  debet  Ut  vexat-i  pro  eadem  catud.  But  be  is  not 
in  fact  twice  rexed  for  the  same  cause ;  he  is  about 
to  go  abroad,  and  for  that  he  is  arrested ;  that  is  not 
the  caoae  of  action.  This  u  not  a  second  arrest  for 
the  siuns  cause  of  action,  but  an  arrest  because  be  is 
attempting  to  leave  the  country.  But  there  is  a  snb- 
seqoenl  case  of  Hughes  T,  Griffiths  in  the  C,  P., 
wbicb,  although  not  expressly  upon  the  point,  seems 
to  tlirow  a  doubt  npon  the  soundness  of  the  decision 
in  Ututers  v.  Johnson.  It  was  not  necessary  in  that 
casa  to  decide  the  point,  but  one  of  the  objections 
was  the  same.  I  certainly  differ  from  the  judgment 
of  tha  Court  of  Ex.  in  ilasltrs  t,  Johnson,  and  I 
think  the  rule  in  this  case  ahould  be  discharged. 

Blackbuiuc,  J, — I  certainly  admit  that  the  case  of 
Matters  T.  Johnson  is  quite  in  point,  and  that  we  can- 
not discbarge  tbis  rule  without  saying  that  we  differ 
from  the  Court  of  Ex.  If  tbis  were  a  question  which 
might  go  into  a  court  of  error,  we  should  not  overrule 
the  decision  of  a  court  of  co-ordinate  jurisdiction  if  that 
decision  bad  not  been  overruled  in  error;  but  where 
there  is  no  writ  of  error,  although  we  look  at  the 
judgment  of  such  a  court  with  the  greatest  respect 
.  and  deference,  we  must  act  upon  our  own  views.  Mr. 
Gray's  reference  to  the  farmer  practice  before  arrest 
upon  mesne  process  was  abolished  has  great  weight, 
and  the  question  is,  does  the  neglect  to  arrest  on  the 
capiaa  which  issues  upon  the  warrant  render  the  pro- 
ceedings void,  or  merely  render  the  detention  under 
the  warrant  of  no  effect,  and  leave  the  parties  respon- 
sible for  such  arrest?  I  am  not  aware  that  the 
existence  of  a  warrant  granted  by  a  County  Court 
judge  can  restrict  the  power  of  the  Snperiot  Courts 
to  issue  a  capias.  In  the  case  of  Masters  v,  Johnson 
the  Court  of  Ex.  came  to  the  conclusion  that  the  arrest 
under  the  warrant  was  a  stago  in  the  proceedings. 
[His  Lordship  read  a  part  of  the  case.]  I  must  say 
that  I  am  of  opinion  that  the  judgment  of  the  Court 
»f  Ex.  is  wrong,  and  that  this  rule  should  be  dis- 
charged. 


Mkllok,  J. — I  am  satisfied  that  the  judgment  of 
the  Court  of  Ex.  in  Masters  v.  Johnson  cannot  bo 
supported,  and  (bat  the  proceedings  under  the  Abscond- 
ing Debtors  Act  are  merely  auxiliary  to  the  old 
process.  The  object  of  the  warrant  was  to  avoid  the 
delay  of  obtaining  a  capias,  and  therefore  is  only  to 
have  effect  during  seven  days.  But  this  does  not 
affect  the  general  powers  of  tlie  Superior  Courts  to  order 
an  arrest  npon  proper  materials,  (a) 

Rult  discharged. 

Friday,  Nov.  13. 
Cox    V.    COOPBB. 
PUaHng—IAbd— Innuendo— C.  t.  P.  A.  1852— 
».  61. 
This  report  appeared  in  a  newrpaper ; — "  C.  v.  0. 
When  Ihis  case  teas  called  on,  the  pll.  icas  not  ia 
court,  on  tshich  A.,  who  appeared  for  deft.  (Jhe 
pll.'s  mother-in-law),  applied  for  costs,  wthtch  were 
allowed  and  the  case  struck  out."    An  action  of 
libel  was  brought  for  it,  and  the  declaration  alleged 
by  averments  that  it  did  not  appear  in  the  Comtty 
Court  that  the  deft,  was  the  pll.'s  mother-iu-lnm, 
but  the  fact  was  maliciously  introduced  into  the 
report  for  the  purpose  of  creating  an  unfavourable 
impression  against   the  pit.,    and  a  suspicion  of 
him,  and  that  he  ought  to  be  regarded  with  sus- 
picion of  being  guUly   of  something  wrong  and 
blameabk  in  suing  his  mother-in-law : 
Held,  that  the  declaration  did  not  disclose  any  cause 

action : 
Sect,  61  of  C.  L.P.A.  1852  commented  on. 
Demurrer  to  the  declaration. 
Declaration. — For  that  the  deft,  falsely  and  muli- 
cionsly  wrote  and  published  of  the  pit,  in  a  certain 
newspaper  the  words  fallowing: — "Huntingdon 
County  Court,  Thursday — Cox  t.  Gowler. — When 
this  case  was  called  on  the  pit.  D.  S,  Cox  (meaning 
the  now  pit.)  was  not  in  court,  on  which  Mr. 
Ginn,  who  appeared  for  the  deft.,  the  plt.'s 
motber-in-Iaw,  applied  for  costs,  which  were  allowed, 
and  the  case  struck  out "  (meaning  that  the  now  pit. 
was  the  pit.  in  an  action  in  the  Huntingdonshire 
County  Court,  when  in  fact  be  was  not  the  pit.,  and 
one  J.  Cox  was  the  pit.  therein,  and  meaning  that  in 
that  action  the  pit.  was  suing  bis  mother- in- law,  and 
meaning  that  the  said  action  was  struck  out,  and  that 
the  Cotmty  Court  ordered  the  now  pit.  to  pay  costs 
on  account  of  the  said  action  being  so  struck  ont, 
when  in  truth  the  said  action  was  not  struck  out,  but 
the  trial  thereof  was  only  adjourned  with  costs  to  be 
paid  by  the  pit.  therein,  and  was  so  adjourned  on  the 
application  of  the  pit.  therein,  and  meaning  that  the 
relationship  of  son-in-law  and  mother-in-law,  which  in 
fact  existed  between  the  now  pit.  and  the  deft,  in  the 
said  action,  was  mentioned  in  the  said  County  Court  in 
the  course  of  the  proceedings  therein,  or  otherwise 
appeared  from  these  proceedings,  when  in  truth  it  was 
not  so  mentioned  and  did  not  so  appear,  but  being 
otherwise  known  to  the  now  pit.  was  by  him 
maliciously  introduced  into  the  said  libel  for  the 
purpose  of  creating  io  the  minds  of  those  who  should 
read  the  said  libel  an  impression  unfarourable  to  the 
now  pit.  and  a  suspicion  against  the  now  pit.,  and 
meaning  that  the  now  pit.  ought  to  be  regarded  with 
suspicion  of  being  guilty  of  something  wrong  and 
blameable  in  so  suing  his  said  mother-in-law  in  the 
said  action.) 

Demurrer  and  joinder. 

D.  D.  Areane,in  support  of  the  demurrer,  was  stopped 
by  the  Court. 

Arehibcdd  in  support  of  the  dedaratioD. — Since  the 
C.  L,  P.  A.  1862,  s.  61,  it  is  only  necessary  to  aver 
that  the  words  were  used  in  a  defamatory  sense,  and 


Cockbnm,  C.  J.  was  absent. 
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tlicii  it  U  a  question  for  llie  jury  to  say  whetlier  they 
are  libellous.  [Blackburn,  J. — The  deeluratiou  does 
not  eay  tliat  tbe  words  were  used  in  a  defamatory 
sense.]  The  last  averment  ii  that  tlis  libel  meant 
that  the  pit.  ought  to  be  regarded  with  suspicion  of 
being  guilty  of  something  wrong  and  blameable  in 
suing  his  mother-in-law.  [\Vioiit.m\n,  J. — "Of  being 
guilty  of  something  blameable."  What  is  that  ?]  It 
miy  be  that  the  pit.  sued  his  mother-in-law  out  of  a 
litigious  spirit.  Tbe  pleader  may  now  in  the  declaration 
put  any  construction  he  pleases  on  tbe  words,  and  it  is 
a  question  for  tbe  jury  whetlier  there  h  any  libel.  The 
iunuemlo  in  the  declaration  shows  sufficiently  that  tbe 
report  was  published  in  a  defamatory  way. 

Ilemminga  v,  Uaston,  1  £.  B.  &  E.  346. 

W1UIITM.VX,  J. — I  am  clearly  of  opinion  that  tbe 
declaration  cannot  be  supported.  Sect.  61  of  tbe 
C.  L.  1*.  A.  1852  docs  not  make  that  actionable  which 
was  not  so  before.  The  only  object  of  it  was  to  dis- 
pense with  the  prefatory  averments  then  in  use  for  the 
purpose  of  showing  that  the  words  spoken  were  used 
in  a  defamatory  w.iy.  But  taking  all  that  appears  on 
this  declaration,  as  well  as  tbe  innuendo  that  tbe  deft, 
meant  that  the  pit.  was  a  person  who  ought  to  be  re- 
garded with  sutpicion  of  being  guilty  of  something 
wrong  and  blameable  in  so  suing  his  mother-in-law, 
there  is  no  ground  of  action,  unless  it  be  actionable  to 
say  that  you  sued  your  mother-in-law.  The  latter 
part  of  sect.  61,  "  and  where  tbo  words  or  matter  set 
forth,  with  or  without  the  alleged  meaning,  show  a 
cause  of  action,  the  declaration  shall  be  sufficient," 
show  that  a  causa  of  action  must  appear  on  the  face  of 
the  declaration.  Now  here,  with  the  alleged  meaning 
cct  out,  I  am  of  opinion  that  tbe  declaration  does  not 
show  a  cause  of  action. 

Blackburn,  J. — Sect.  61  was  only  meant  to  alter 
the  form  of  pleading  in  declarations  f»r  libel  or  slander, 
and  not  the  law.  The  words  must  still  bear,  or  be 
alleged  in  the  declaration  to  bear,  such  a  meaning  as 
will  show  a  cause  of  action.  Formerly,  where  words, 
wlien  taken  in  their  ordinary  sense,  did  not  bear  a 
defamatory  construction,  it  was  necessary  by  prefatory 
averments  to  show  that  they  were  used  in  that  sense. 
Tbe  section  dispenses  with  those  averments,  bnt  there 
must  now  be  a  distinct  averment  that  such  words  bear 
a  meaning  which  is  aclionable.  All  that  is  set  out 
in  this  declaration  is,  that  the  reporter  published  in  a 
newspaper  that  the  pit.  bad  been  suing  his  mother-in- 
law  in  the  Cooaty  Court. 

SIkllor,  J. — It  appears  to  me  that  the  innuendo 
limits  the  meaning  of  the  report  to  this,  that  the 
pit.  sued  his  mother-  in-law  in  tbe  County  Court,  and 
unless  that  is  an  actionable  statement  there  is  no 
cause  of  action  here.  Judgment  for  tht  deft. 


OOUBT  OF  OOBIBION  BENCH. 

Beiwrted  by  W.  Matd  and  Lcuuil  SiUTU,  £•>)»., 
Barrtoters-at-Law. 


Tuttday,  Nov.  10. 

MOKTEI'IORB  V.  LlOTD. 

Bond — Prmcipal  ani  turety — Contemplated  partner- 
$hip  of  principal  debtor. 

Wliere  tht  deft,  gave  a  bond  to  the  pUt.,  an  miumitre 
company,  ahereby  he  became  nirelyfor  his  ton  on  hit 
appointment  o»  their  agent,  knomny  at  the  time  that 
hit  eon  100$  about  to  enter  into  partnership  with  a 
third  penon ;  and  the  eon,  after  the  execution  of  the 
bond,  did  accordingly  enter  into  partnership  urith 
that  person,  and  the  partnership  firm  so  formed 
teat  constituted  their  agents  by  tht  con^any,  and 
acted  as  such  till  they  failed,  which  they  did  tn- 
debted  to  the  con^any  ; 

Beld,  in  an  action  on  th»  bond,  that  lh«  deft,  mu  not 


liable  for  moneys  received  by  the  partnership  fiv 

as  agents  for  the  company. 

Special  case  stated  by  consent  of  the  parties  and  by 
order  of  Willes,  J.  The  action  was  on  a  bond 
bronght  by  the  pit.,  as  chairman  and  on  behalf  of  tbe 
Alliance  British  and  Foreign  Life  and  Fire  Assurance 
Coinp any,  in  pursuance  of  an  Act  of  5  Geo.  4,  enabling 
the  company  to  sne  and  be  sued  in  tbe  name  of  any 
member  of  the  company.  Tbe  circumstances  of  the 
c.nse  were  as  follows  : — 

In  the  year  1854  Mr.  G.  H.  Fox,  who  resided  and 
carried  on  business  in  Adelaide,  in  Australia,  was  tbe 
agent  of  tbe  said  company  at  Adelaide,  and  by  a  letter 
dated  from  Adelaide  tlie  27th  Nov.  1834,  the  direc- 
tors of  the  company  were  informed  of  his  desire  that 
tlr.  John  Sanderson  Lloyd  shonld  be  associated  with 
him  in  the  agency  of  tlie  company  at  Adelaide.  The 
following  is  a  copy  of  that  part  of  the  letter  addressed 
to  the  secretary  of  the  company  in  which  such  desire 
was  expressed  : — "  I  have  now  to  request  that  you  will 
be  good  enough  to  intimate  to  tbe  directors  my  desire 
that  the  name  of  Mr.  John  Sandersen  Lloyd  shonld  Ira 
associated  with  mine  in  tbe  power  of  attorney  fur  the 
conduct  of  this  agency,  as  I  am  about  taking  that 
gentleman  into  partnership.  I  may  observe  that  Mr. 
Lloyd  has  been  in  my  counting-house  for  some  time, 
and  is  nephew  to  Mr.  J.  S.,  one  of  the  partners  in  th« 
firm  of  S.  and  Co.,  and  you  could  apply  to  that  gentle- 
man OS  a  referee  in  case  of  need.  My  more  particniar 
object  in  wishing  this  is,  that  I  contemplate  visiting 
England  next  year,  and  it  is  important  that  tbe  in- 
terests of  the  company  should  not  suffer  during  my 
absence.  You  will  be  furnished  with  tbe  necessary 
security  for  Mr.  Lloyd.  I  should  also  further  mention 
that  Mr.  Lloyd  has  had  for  some  time  tbe  management 
of  this  branch  of  business  in  our  counting-honse,  and  I 
consider'  him  in  every  way  fully  qualified  to  manage 
efficiently  the  agency  of  the  company." 

On  the  14th  Feb.  1853  a  resolution  was  passed  at  a 
meeting  of  the  board  of  directors,  "  that  Mr.  J.  S. 
Lloyd,  of  Adelaide,  be  associated  with  Mr.  G.  H.  Fox 
in  tbe  management  of  the  agency  there,  as  suggested 
in  a  communication  from  tbe  latter  gentleman,  dated 
27th  Nor.  lost,  and  that  be  be  required  to  furnish 
security  to  the  extent  of  500/." 

On  the  1st  March  1855  F.  A.  Englebach,  00  behalf 
of  the  company,  wrote  to  Mr.  Fox  a  letter,  of  which 
tbe  material  portion  was  as  follows :  "  I  am  happy  to 
inform  you  that,  in  accordance  with  your  request,  tbe 
directors  have  associated  Mr.  J.  S.  Lloyd  with  yon  in 
the  control  of  the  Adelaide  agency,  and  a  new  power 
of  attorney  will  consequently  be  prepared  and  for- 
warded by  tbe  next  mail.  It  will  be  necessary  that 
Mr.  Lloyd  execute  a  bond  for  5001.,  to  which  Mr. 
Theodore  Lloyd,  of  tbe  Stock  Exchange,  and  Mr. 
Issac  Lloyd,  of  Bristol,  have  undertaken  to  become 
sureties." 

The  (aid  J.  S.,  mentioned  in  the  extract  of  the 
letter  of  the  27th  Nov.  1854,  declined  to  become  one 
of  the  sureties,  but  wrote  on  tbe  7th  Feb.  1855  » 
letter  to  the  deft,  who  was  the  father  of  J.  S.  Lloyd, 
as  follows : — 

"  I  send  you  on  the  other  side  an  extract  of  a  letter 
from  G.  H.  Fox  to  the  Alliance  Company,  whoso  agency 
wo  were  the  means  of  obtaining  for  bim.  It  will  bs 
necessary,  if  J.  S.  Lloyd  be  assodated  with  him  in  tbe 
agency,  that  a  bond  signed  by  two  parties  for  500J.  be 
entered  into.  As  it  is  only  insuring  bis  integrity,  it 
is  a  nominal  thing,  but  I  cannot  be  one  on  accunnt  of 
my  articles  of  partnership,  which  expressly  prohibit 
any  one  of  the  partners  becoming  surety.  I  should 
think  J.  S.  Tboinas  might  not  have  tbe  same  objec- 
tion, and  your  own  name  wonld  do  for  one.  I  encdose 
a  form." 

Tbe  extract  alluded  to  in  this  letter  was  a  copy  of 
tbe  extract  set  out  above.    The  letter  with  tbe  extract 
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«a  tka  otiMr  tide  of  it  wia  receiTed  hj  the  deft,  shortly 
after  the  data  thereof,  and  he,  as  well  as  ooe  Theodore 
Lloyd,  ooosented  to  be  sareties  for  J.  S.  Lloyd. 

On  the  I4th  March  1855  the  defts.  dnly  executed 
and  delirered  to  the  company  the  bond  on  which  the 
action  was  bronght,  being  a  joint  and  sereral  bond  in 
tlie  ordinary  form,  of  John  Sanderson  Lloyd,  Theodore 
Uoyd  and  Isaac  Lloyd,  to  the  deft,  for  500/.,  given  to 
the  Alliance  British  and  Foreign  Life  and  Fire  Aasar- 
anee  Company,  and  dated  March  14,  1855.  The  ooa- 
ditton  of  the  bond  was  as  follows  :^ 

"  Whereas  the  above  bounden  J.  S.  Lloyd  hath  been 
Dominated  and  appointed  by  the  board  of  directors  of 
the  Alliance  Bridsb  and  Foreign  Life  and  Fire  Assnrance 
Company  to  be  an  agent  of  the  said  company  at  Adelaide, 
and  on  tach  hit  nomination  it  was  stipulated  by  or 
on  behalf  of  the  said  company,  and  agreed  to  by  the 
said  J.  S.  Lloyd,  that  he  together  with  the  above 
boonden  Theodore  Lloyd  and  Isaac  Lloyd  sbonld  enter 
into  the  above  written  bond  or  obligation  for  secnring 
tbe  fidelity  of  the  said  John  Sanderson  Lloyd.  Now 
the  condition  of  the  above-written  bond  or  obliga- 
tioo  it  such  that  if  the  said  J.  S.  Lloyd,  liis  heirs, 
ezecntors,  or  administrators,  or  some  or  one  of  them, 
shall  and  do  from  Ume  to  time  and  at  all  times  here- 
after, when  and  so  often  as  be  or  they  shall  be  there- 
unto required  by  the  actuary,  secretary,  or  other  officer 
of  the  laid  company,  well  and  trnly  pay  or  cause  to 
be  paid  unto  the  directors  of  the  said  company,  some  or 
one  of  them,  or  to  such  person  or  persons  as  they  or  he 
shall  order,  direct,  or  appoint,  all  such  sum  and  sums 
of  money  as  ihall  be  by  the  said  J.  S.  Lloyd  had  and 
reoeived  as  or  by  way  of  premiums  for  assurances 
efleeted  with  tbe  said  company  or  otherwise  howsoever 
on  account  and  for  the  use  and  benefit  of  the  said 
eompany,  or  with  which  he  shall  be  entrusted  by  or  on 
aoeonnt  of  the  said  company ;  and  also  shall  and  do 
from  time  to  time,  and  at  all  times  hereafter  when  and 
to  often  as  he  or  they  shall  be  thereunto  required  by 
tbe  said  actuary,  secretary,  or  other  officer,  render  to 
(be  said  directors,  some  or  one  of  them,  a  true,  just 
and  perfect  account  of  all  and  every  sum  and  turns  of 
money  that  shall  be  by  him  bad  and  received  or  paid, 
laid  ont  and  expended  for  or  on  account  of  tbe  said 
eompany ;  and  also  shall  and  do  well,  truly,  justly 
and  honeetly  in  every  respect  behave  and  conduct 
himself  in  his  said  office  or  employment  of  agent  to  the 
said  eompany ;  then  the  above-written  bond  or  obliga- 
tion ia  to  be  void,  otherwise  to  be  and  remain  in  Mi 
forea  and  virtue." 

The  word  "  an  "  mentioned  in  the  above  passage, 
(hat  is  to  tay,  "to  be  an  agent  of  the  said  company  " 
was  before  the  execution  of  the  bond  written  over  the 
word  "  the,"  which  last-mentioned  word  was  part  of  a 
printed  form,  and  had  been  previously  struck  oat.  Tbe 
bnnd  was  abo  duly  executed  by  J.  S.  Lloyd  and  Theodore 
Uoyd. 

On  tbe  3rd  April  1855  J.  W.  Collins,  on  behalf  of 
the  company,  wrote  to  Fox  a  letter,  of  which  the  material 
portion  was  as  follows : — "  I  now  beg  to  forward  a 
power  of  attorney,  constituting  J.  S.  Lloyd,  Esq.,  an 
agent  of  the  company.  I  also  enclose  a  bond  for  bis 
signature  which,  as  he  will  perceive,  has  already  been 
execotad  by  the  tnreties  to  whom  I  referred  in  my 
last."  The  power  of  attorney  referred  to  in  this  letter 
was  duly  executed  on  the  28th  March  1855  by  the 
president  and  directors  of  the  company,  who  thereby 
ordained,  nominated,  oonstitnted,  authorised,  em- 
powered and  appointed  J.  B.  Were,  Q.  H.  Fox,  and 
J.  S.  Lloyd,  all  of  Adelaide,  in  the  colony  of  South 
Australia,  merchants,  jointly,  and  each  or  either  of  them 
•eparatdy,  the  tme  and  lawful  attorney  and  attorneys 
of  tbe  said  company,  to  assure  buildings,  goods,  and 
other  property,  in  Adelaide  and  elsewhere,  against  loss 
or  damage  by  fire,  subject  to  certain  eoaditions  not 
material  to  the  ease. 


Tbe  J.  B.  Were  mentioned  in  this  power  of  attorney 
had  been,  since  1851,  appointed  by  tbe  president  and 
directors  of  the  company  an  agent  of  the  company,  and 
bad  been  authorised  and  empowered  by  them,  by  power 
of  attorney,  either  jointly  with  O.  H.  Fox,  or  sepa- 
rately, to  insure  goods,  buildings  and  other  property, 
in  Adelaide  and  elsewljere,  against  loss  or  damage  by 
fire,  subject  to  the  same  conditions  as  those  mentioned 
in  the  power  of  attorney  of  the  28tb  March  1855  ; 
bnt  since  Feb.  1852  be  bad  resided  at  Melbonrne,  and 
entirely  ceased  to  act  as  agent  for  tbe  company,  though 
the  power  of  attorney  had  not  actually  been  taken 
away  from  him. 

In  Jnne  1855  J.  S.  Lloyd  entered  into  partnership 
with  6.  H.  Fox  at  Adelaide.  They  there  carried  on 
business  nnder  the  name,  style  and  firm  of  Oeorga 
Henry  Fox  and  Co.,  until  tbe  firm  failed  as  herein- 
after mentioned. 

On  the  19th  Dee.  1855  the  president  and  directors 
of  the  company  duly  executed  a  power  of  attorney,  by 
which  they  nominated,  appointed  and  antborised  G.  H, 
Fox  and  J.  S.  Lloyd,  both  of  Adelaide,  in  the  colony 
of  South  Australia,  merohants,  trading  nnder  the  firm 
of  Qeorge  Henry  Fox  and  Co.  jointly,  and  each  and 
either  of  them  separately,  to  be  the  agents  of  tbe  com- 
pany to  assure  buildings,  goods  and  other  property,  in 
Adelaide  and  elsewhere,  against  loss  or  damage  by  fire, 
subject  to  certain  conditions  which  were  not  material 
to  the  present  ease. 

In  Feb.  1859  the  firm  of  Georg«  Henry  Fox  and 
Co.,  which  consisted,  as  aforesaid,  of  tbe  said  Q,  U. 
Fox  and  the  said  J.  S.  Lloyd,  failed,  and  was 
adjudicated  insolvent  in  the  Court  of  Insolvency  in 
South  Australia,  and  tbe  estate  of  tbe  firm  was 
wound-up  and  administered  in  that  court. 

At  the  time  of  its  failure  the  firm  was  indebted 
to  tbe  company  in  the  sum  of  4502.  lis.  for  premiums 
received  by  Q.  H.  Fox  and  J.  S.  Lloyd,  as  agents  for 
the  company  since  the  date  of  tbe  bond.  Of  this  sum, 
338/.  1 8s.  2d  was  due  in  respect  of  preminms 
received  for  fire  insuranc;,  and  111/.  12}.  lOd.  was 
due  in  respect  of  premiums  received  for  life  insurance. 
The  company  proved  for  the  sum  of  450/,  lit.  on  the 
joint  estate  of  the  firm  in  the  said  Conrt  of  Insolvency, 
and  received  thereon  a  dividend  at  the  rate  of  5s.  3a. 
in  the  pound,  amounting  to  118/.  it.  Sd.,  and  the 
company  bad  not  received  any  ether  sum  ef  money  in 
respect  of  tbe  said  sum  of  450£  lis. 

The  deft,  objected  to  the  admissibility  in  evidence  of 
the  documents  and  matters  referred  to,  and  stated 
above,  bearing  date  previous  to  the  execution  of  the 
bond. 

The  question  for  the  opinion  of  the  court  was, 
whether  the  deft  was  liable  on  tbe  bond  to  the  said 
company  in  respect  to  the  unpaid  portions  of  tbe  said 
samsof338/.  18j.  2d.  nai  ill/.  I2s.  lOd,  or  either 
of  them,  or  any  part  thereof.  The  court  to  be  at 
liberty  to  draw  any  inferences  from  such  of  the  above 
facts  as  wen  adioiseible  in  evidence  which  a  jary 
might  have  drawn. 

Liuh,  Q.  C.  {Cohen  with  him)  for  the  pits.— Ko  act 
has  been  done  by  the  company  which  was  not  con- 
templated by  the  surety  when  he  entered  into  the  bond, 
and  ha  cannot  say  that  bis  position  hn  by  any  act  of 
the  company  been  altered  to  his  prejudice.  An  agent 
may  employ  a  clerk  to  act  for  him,  without  discharging 
his  surety,  and  a  partner  wonld  stand  in  the  same 
position  with  respect  to  him  as  would  a  clerk.  The 
cases  of  Bellairt  v.  Ebmorlh,  3  Camp.  53,  aud  mU$ 
y.  The  Alderneg  Umon,  3  Ex.  590,  aro  distingnithabla 
from  the  present  by  the  fact,  that  the  present  deft., 
when  he  became  suroly,  knew  that  tbe  partnership 
wss  contemplated.  The  ease  of  The  London  A  uttrmet 
Compang  T.  Bold,  6  Q.  B.  514,  which  resembles  the 
present,  was  decided  upon  the  anthority  of  Beliain  t. 
Ebneorth ;  bnt  if  it  it  examined  it  will  be  found  ta 
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differ  materially  from  that  case.  The  monej  received 
hf  tbe  deft,  as  agent  for  the  company  taght  not  to 
have  been  mixed  up  with  tbe  moneys  of  the  firm,  and 
his  allowing  this  to  be  done  with  money  received  by 
bimseir  or  bis  partner  was  in  itself  a  breach  of  the  bond, 
whicli  required  that  he  shonld  jostly  and  honestly  con- 
duct himself  in  his  office. 

Af.  Smiik,  Q.  C.  (_a.  T.  Cole  with  him)  for  the 
deft — The  extiinsic  evidence  of  the  letters  cannot  be 
admitted  to  control  the  bond,  which  must  be  construed 
by  itself;  but  even  if  admissible,  they  do  not  aSect  its 
meaning.  There  is  nothing  to  show  thst  the  deft,  was 
to  be  liable  for  tbe  integrity  of  Fox,  of  whom  he  knew 
nothing.  If  this  had  been  intended,  it  might  easily 
have  been  stated  in  the  bond.  Tbe  case  is  precisely 
similnr  to  that  of  the  London  Aauranct  Company  v. 
Hold,  and  the  court  must  be  asked  by  the  pit.  to 
overrule  that  case.  [WiLLiAus,  J. — It  seemed  to  be 
tiiken  for  granted  by  the  pll.'s  counsel  that  the  deft, 
in  that  case  knew  of  tbe  contemplated  partnership ; 
but  upon  reading  the  report  of  the  facts  of  the  case  it 
does  not  appear  to  hare  been  so.]  It  was  certainly 
assumed  by  Lord  Denman,  C.  J.  and  Wightman,  J., 
in  tlieir  Judgments,  thst  tlie  deft,  had  such  knowledge. 
It  is  consistent  with  the  facts  of  tbe  present  case  that 
it  was  intended  that  there  should  be  a  Joint  agency 
with  a  separate  liability  of  Fox  and  Lloyd  and  their 
respective  sureties.  Under  the  first  power  o(  attorney, 
which  was  sent  ont  to  three  persons,  Lloyd  might 
have  received  moneys  for  the  company  separately  from 
the  other  two  agents,  and  then  the  deft.'s  liability 
under  the  bond  would  have  attached.  The  partner- 
ship contemplated  might  have  been  a  partnership  as 
general  merchants,  but  not  as  agents  for  tbe  company. 
The  pits,  most  contend  that  the  deft,  was  liable  for 
the  integrity  of  the  joint  agency,  and  not  for  that  of 
his  son  only. 

lAuh  replied. — The  security  was  not  to  be  liable  for 
Were,  who  never  was  in  tbe  contemplation  of  the 
parties  •  partner,  nor  for  lU  defalcations  of  Fox ;  for 
example,  not  for  moneys  received  by  bim  and  rois- 
sipplied  before  tbey  were  delivered  to  the  firm.  Tbe 
bond  wonid  hare  been  inoperative  if  a  liability  for  the 
Joint  agency  had  not  been  intended.  As  to  the  terms 
of  the  first  power  of  attorney,  the  deft,  did  not  know 
of  it,  and  oonid  not  therefor*  have  been  influenced 
by  it. 

Erlb,  C.J. — ^l  am  of  opinion  tbnt  our  judgment 
ought  to  be  for  the  deft.  I  am  very  much  pressed  by 
Mr,  Lush's  argument,  and  I  think  that  if  tlie 
surrounding  circumstances  showed  that  the  bond 
could  have  no  operation  unless  his  construction  were 
the  right  one,  those  circumstances  should  be  taken  iiito 
account  and  the  bond  construed  with  respect  to  them. 
Hut  the  words  of  the  bond  seem  to  be  stronger 
according  to  the  deft.'s  construction  than  according  to 
the  plu'a.  They  amount  to  this,  that  the  deft,  says : 
"I  undertake  to  be  answerable  for  John  Sanderson 
Lloyd,  and  am  willing  to  be  answerable  for  any 
moneys  which  come  into  his  hands ;"  that  is  to  say,  into 
Jiis  hands  in  the  ordinary  sense  of  the  words.  The 
plt.'s  cose  is,  that  the  deft,  nndertook  to  be  answer- 
able, not  for  Lluyd  only,  but  for  the  firm  of  Fox  and 
Lloyd.  But  the  words  of  the  bond  are  not  so. 
Looking  at  the  sarronndiug  dronmstanoes,  at  what 
took  place  at  the  time  when  the  deft,  entered  into  the 
bond  with  respect  to  tho  projected  partnership,  it  does 
not  appear  that  the  partnership  contemplated  was  a 
partnership  for  premiums  only.  Fox  and  Lloyd 
might  hsve  been  general  partners  as  merchants,  and 
yet  each  might  bare  been  a  separate  agent  for  the 
company.  If  we  look  back  to  the  first  letter, 
we  find  that  Fox  wished  to  come  to  England 
and  to  have  an  agent  appointed  and  associated 
with  him  that  be  might  do  so,  and  here  he  might 
lure  effected  policie*  on  bit  own  account  and  sepa- 


rately from  the  partnership  firm.  Then  there  is  tbe 
letter  of  the  7th  Feb.  to  the  deft,  saying,  "  the  risk  i* 
only  nominal,  as  yon  ore  only  answerable  for  tbe 
integrity  of  your  son."  Bat,  in  the  face  of  tbii,  the 
pit's  argument  is,  that  the  deft's  responsibility  wai 
not  to  be  for  the  integrity  of  his  son  only,  but  for  the 
integrity  of  both  Fox  and  Lloyd.  The  pit.  arpies 
that  if  Lloyd  bad  been  a  separate  agent  of  the  com- 
pany, and  had  chosen  to  employ  a  clerk  or  agent  to 
receive  moneys  for  him,  his  surety  would  have  been 
liable  fur  the  misapplication  of  such  moneys ;  but  tlie 
authority  of  a  partner  is  much  greater  than  that  of 
nn  agent.  The  powers  of  attorney  ore  all  Joint  and 
separate,  and  they  are  consistent  with  the  fact  of 
each  party's  acting  for  himself  as  a  separate  agent  of 
the  company. 

Williams,  J. — I  am  of  the  same  opinion.  At  tbe 
same  lime  I  think  it  right  to  say  that  I  do  not  think 
the  authorities  cited  of  BeUair$  r.  Ebtmortk  and 
The  London  Auuranet  v.  Bold  would  oaoatrala  at 
from  holding  that  the  bond,  at  construed  by  Ota  ligbt 
of  surrounding  circumstances,  extended  to  mooeji 
received  by  the  hands  of  the  partnership  firm.  But 
the  question  is,  are  there  such  circumstances  here  at  to 
lead  to  the  conclusion  that  sucb  wis  the  inten- 
tion of  the  parties?  If  there  are  tncb,  tbea 
there  is  nothing  in  the  Isngnsge  employed  to  pcercDt 
the  court  from  giving  effect  to  tbe  inteotioa. 
Although  prima  facie  a  receipt  by  A.  meant  a 
receipt  by  A.  alone,  it  may  yet  appear  that  a  mora 
exfensive  meaning  was  contemplat«l  by  the  pattitt 
who  used  tbe  wordi,  and  that  the  receipt  wat 
intended  to  be  a  receipt  by  A.  in  eonjnnetk>n  with 
some  other  party.  Is  there  then  sufficient  evidenot 
in  the  surrounding  facts  to  show  that  soeb  an 
extended  moaning  was  contemplated  here  7  At  fictt 
I  thought  that  there  was,  but  I  do  not  now  think  to. 
It  is  clear  from  the  letter  of  the  7th  Feb.  that  the 
deft,  contemplated  entering  into  the  bond  solely  for 
the  purpose  rf  getting  his  son  settled  in  the  agency,  and 
that  letter  points  ont  that  be  will  not  be  responsible  if 
his  son  behaves  with  integrity.  The  mention  of  tht 
proposed  partnership  leads  to  no  other  inference  than 
that  Fox  and  Lloyd  were  to  be  associated  together  is 
and  share  the  company's  agency,  hut  not  that  tbe 
deft,  was  to  be  responsible  for  the  acts  of  Fox  at  welt 
as  of  Lloyd.  I  do  not  wish  to  express  my  opinioo 
more  strongly  than  is  necessary  for  the  deeisioa  of 
the  case,  but  upon  the  facts  u  they  have  appeared  I 
think  onr  Judgment  must  be  for  tbe  deft. 

Byues,  J. — I  was  at  first  impressed  with  tbe  belief 
that  the  pit.  would  be  entitled  to  onr  jodgment ;  bnt 
in  the  course  of  the  argument  of  the  eountel  for  tb* 
deft,  my  opinion  bos  been  chariged.  My  jndgnent 
rests  chiefiy  on  the  language  of  the  bond.  It  is  tni* 
timt  a  bond  is  not  capable  of  heiag  varied  by  any  in- 
strument not  nnder  seal ;  but  still  it  is  to  be  considered, 
what  is  the  meaning  of  the  bond  as  explained  by  the 
oircnmstances  which  existed  before  it  wat  tMled? 
Surrounding  circumstances  mean  co-existiDC  oircwn- 
stances.  It  must  be  remembered  that  at  the  tine 
when  the  bond  was  sealed  there  was  no  partnership 
existing.  What,  then,  are  the  words  of  tbe  hood? 
"  On  such  his  nomination  it  was  stipulated."  This 
refers  to  some  prior  negotiation.  Then  come  words 
which  seem  to  me  to  be  most  important :  "  The  said 
J.  S.  Lloyd,  hit  bein,  executors,  or  administraton," 
shall  pay  such  moneys  as  shall  be  "  by  the  said  J.  S. 
Lloyd  had  and  received,"  and  render  aeoonnt  of  anmt 
"  by  Aim  hod  and  received  "  in  "  Aw  said  ofBce."  Can 
we,  looking  at  the  co-existing  facts,  come  to  any  other 
conclusion  than  that  the  deft,  meant  that  the  principal 
debtor  should  be  liable  for  his  own  defaults  only,  and 
that  the  deft.,  at  his  surety,  shonld  have  tbe  tecnrity 
of  his  executors,  whatever  that  might  be  7  Tb*  coote- 
qnence  of  Joining  other  persons  with  tb*    priaetpol 
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debtor  would  be  to  deprix  the  deft.,  in  case  of  It-e 
principal  debtor's  predeceasing  tliose  persons,  of  that 
weoritj  for  wliicb  he  bad  expressly  stipulated.  I  take 
the  law  of  partoersbip  to  be  that,  at  least  at  lair,  if 
one  of  several  co-contractors  dies,  his  executors  are 
Mtirely  discharged  from  a  performance  of  the 
eontraet.  Although  Fox  and  Lloyd  irere  partners, 
the  policies  of  attorney  were  separate,  and  the 
creditor  might  easily  have  sud,  "  The  accounts 
most  be  kept  separate  as  l^tween  the  credi- 
tors and  the  attorneys,  although  as  between  the 
attorneys  themselres  as  partners  they  may  be  joined." 
I  do  not  at  all  rely  on  the  maxim  that  a  surety  is  a 
faTonrite  of  the  court,  and  I  will  merely  add,  with 
respect  to  the  three  cases  which  hare  been  cited,  that 
In  the  case  which  has  been  pressed  npon  ns  from  the 
Q  B ,  althongb  there  is  nothing  in  the  facts  of  the 
ease  as  stated  in  the  report  to  justify  the  statement 
that  knowledge  of  the  intended  partnership  was  brought 
home  to  the  deft.,  still  there  is  no  donbt  that  both  Lord 
Dcnmao,  C.  J.  and  Wightman,  J.,  in  tbeir  jadgments, 
■asamed  that  snch  was  the  case.  On  the  grounds 
which  I  hare  mentioned,  I  think  that  judgment  ongbt 
to  be  for  the  deft. 

Keatiso,  J. — ^Th«  words  of  the  bond  are  clear 
enough.  If  then,  on  looking  at  the  extrinsic  evidence,  it 
had  been  shown,  as  Mr.Ltish  in  his  able  argnment  con- 
tended, and  as  I  at  one  time  thought,  that  the  bond 
conld  have  no  operation  at  all  except  by  the  plt.'s  con- 
struction being  given  to  it,  I  should  have  hesitated  to 
give  it  a  construction  which  would  hare  deprived  it  of 
all  operation  if  any  other  had  been  possible.  But  it  has 
been  shown  by  Mr.  Smith  that  the  bond  might  have  had 
an  operation,  and  an  important  operation,  though  not 
going  to  tlie  extent  contended  for  by  the  pit.  It  is 
Dseless  to  repeat  what  has  already  been  said.  The  im- 
pression produced  npon  my  mind  from  the  consideration 
of  the  extrinsic  evidence  is,  that  althoogh  the  surety 
b.id  knowledge  which  might,  especially  in  the  minds  of 
lawyers,  have  led  to  the  inference  that  he  contemplateil 
a  responsibility  for  the  coming  partnership,  yet  that  in 
reality  be  only  contemplated  a  responsibility  for  his  own 

■^  Judgment  for  the  iff). 

Wedneiday,  !fov.  11. 

Fblkix  (app.)  «.  Bkrridob  axo  ARorncR 
(resps.) 

Lagiuj out  of  nettttrtet—PiAlio  HeaUh  Act  1848— 
Loeal  GovtnmtHt  Act  1656— Bge-hw  of  local 
buard  nf  htal/k. 

The  Public  ffenltk  Act  1818  required  certain  notlcet 
to  be  given  to  the  loeal  board  nf  health  by  pertont 
laying  out  new  itreett  in  their  district.  The  Local 
Oovtmment  Act  1858  gave  poieer  to  the  local 
bonrdto  mate  byelawt  rfgulating  amortgst  other 
thingt  the  laying  out  of  new  elreets;  but  it  eon- 
taliud  a  laving  clause  u)lth  respect  to  all  "proceed- 
ings, matters,  or  things  "  begun  under  the  precious 
Act,  The  deftt.  some  time  before  the  coming  into 
cperalim  of  the  Local  Government  Act,  proposing 
to  lag  out  a  nev)  sbtet,  gave  the  necessary  notices 
required  by  the  Public  Heabhtlcf,  to  the  local  board, 
but  didnoiproceed  to  lay  the  street  out  till  the  month 
of  Hay  1862.  In  the  meantime,  in  pursuance  of  the 
potters giten  by  the  Local  Government  Act,  the  local 
board  had  made  a  bye-lav  requiring  notices  to  be 
given  of  a  more  detailed  character  than  had  been 
required  by  the  PtMie  Health  A  ct,  and  they  contended 
that  the  street  had  not  been  begun  within  the  meaning 
of  the  Public  Health  Act,  and  that  therefore  the 
defts.  ought  to  hare  given  frrth  notices  so  as  to 
tatiefy  the  new  bye  law,  and  that  they  were  liahle  to 
a  penally  for  proceeding  to  lay  out  the  street  with- 
Mft  having   done  to.     Tht  local  board  thereupon 


summoned  the  defts.  b^ort  justices,  who  dismissed 
the  complaint : 
Held,  on  appeal,  that  the  decision' of  the  justice*  wo* 

not  wrong. 

Case  stated  for  the  opinion  of  the  Court  of  C.  P. 
nnder  20  &  21  Vict  o.  43,  s.  3. 

At  a  petty  sessions  held  at  Sittingboame,  on  tha 
2nd  June  1862,  before  justices  of  the  peace  for  tha 
distiict  of  Sheemess,  in  the  county  of  Kent,  the 
resps.,  Riohaid  Berridge  and  Henry  Bataman  Jenkins, 
ap]>eired  to  answer  a  complaint  laid  by  app. 
Edward  Felkin,  the  clerk  to  and  on  behalf  of  the 
Sheerness  local  board  of  health,  that  the  reaps.,  being 
the  owners  of  certain  land  within  that  district, 
lying  between  Berridge-road  or  Green-street,  Marina- 
town,  and  .Marine-terrace,  Ward's-town,  near  Sheer- 
ness, did,  on  the  12th  March  1862,  offend  against  a 
certain  bye-law,  No.  28,  duly  made  in  that  behalf  by 
the  local  board  of  health,  pursuant  to  sect.  34  of  the 
Local  Government  Act  1853,  confirmed,  printed,  and 
hung  np  as  reqnirad  by  that  Act,  and  then  and  still 
in  furce  (that  is  to  tay) :  For  that  the  said  reaps,  did 
lay  out  a  new  street  within  the  said  district,  to  wit, 
from  and  out  of  a  certain  road  leading  from  Banks- 
town  ta  Cheyney-rock  to  a  certain  chape',  of  and  be- 
longing to  a  society  called  the  Bible  Christiana  Asso- 
ciation, at  Marina-town,  in  the  said  district,  and  did 
not,  nor  did  cither  of  them,  give  one  month's  notice  to 
the  local  board  of  snch  intention  by  writing,  delivered 
to  the  local  surveyor,  or  left  at  bis  office  as  required 
by  the  said  bye-law,  in  ooutraveniion  thereof;  and 
that  the  said  reaps,  did  not,  nor  did  either  of  them, 
leave,  or  cause  to  be  left  at  the  office  of  the 
said  snrveyor  a  plan  or  section  of  sncli  intended  new 
street  as  required  by  the  bye-law  in  contravention 
thereof. 

By  sect.  72  of  11  &  12  Vict.  o.  63  (the  Public 
Health  Act  1848),  it  is  enacted,  "  Thit  one  month  at 
the  least  before  any  street,  &c.  is  newly  laid  out  as 
aforesaid,  written  notice  shall  be  given  to  the  local 
board  of  liealth,  showing  tlie  intended  level  and  width 
thereof,  and  tlie  level  and  width  of  every  snch  street 
shall  be  fixed  by  the  said  local  board,  and  it  shall  not 
be  lawful  to  lay  out,  make,  or  bnild  npon  any  snch 
street  otherwise  than  in  accordance  with  the  level  and 
width  so  fixed,  unless,  npon  disapproval  by  the  said 
local  board  of  the  level  or  widtli  specified  in  such 
notice,  tiie  General  Board  of  Health  shall  olherwba 
direct  j  and  whosoever  shall  lay  out,  make,  iir  bnild 
npon  any  such  street  othotwisa  than  in  accordance 
with  the  level  and  width  fixed  by  the  said  local  board, 
or  apptoved  by  the  said  general  board,  shall  ha  liable 
for  every  such  offence  to  a  penalty  not  exceeding  20'. 
for  every  day  during  which  he  shall  permit  or  suffer 
such  street  to  continue  to  be  so  improperly  laid  out, 
made,  or  built  u|<on,  and  tha  said  local  board  may,  if 
they  shall  think  fit,  cause  any  such  street  laid  out  or 
made  at  a  level  or  width  otherwise  than  in  accordance 
with  tha  level  and  width  ao  fixed  or  approved  as  afore- 
said, or  any  building  built  in  any  auch  street  other- 
wise than  in  accordance  with  snch  level  and  width,  to 
be  altered  in  snch  manner  as  tha  case  may  require,  and 
the  expenses  incurred  by  them  in  so  doing  shall  be 
repaid  to  them  by  the  offender,  and  be  recoverable  from 
him  in  a  summary  manner :  provided  always,  that  if 
no  snch  level  or  width  be  fixed,  and  no  approval  or 
disapproval  of  tha  level  or  width  proposed  be  signified 
by  the  said  local  board  within  one  month  from  tha  last- 
mentioned  notice,  the  intended  street  may  be  Uid  out 
and  made  npon  the  level  and  of  the  width  specified  in 
snch  njtica  if  tha  same  be  otherwise  in  accordance 
with  the  other  proviaiuns  of  this  Act." 

The  Loral  Government  Act  1858  (21  &  22  Vict, 
c.  98),  took  effect  in  the  district  of  tha  Sheerness 
local  board  of  health  from  the  1st  Sept  1858.  By 
sect  34  of  that  Act  it  is  enacted,  "That  every  local 
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board  mtj  make  bye-laws  with  mpect  (o  the  following 
matters,  that  is  to  saj : 

"  1.  Witli  roipecc  to  the  lerel,  width  and  coDstmc- 
lion  of  new  street*,  and  the  proriaions  for  the  sewerage 
thereof. 

"  2.  With  respect  to  the  structure  of  walls  of  new 
building*,  for  securing  stability,  and  tlie  prevention 
of  fires. 

"3.  With  respect  to  the  sufficiency  of  the  space 
aboQt  buildings  to  secure  a  free  circulation  of  air,  and 
with  mpect  to  the  Tentiiation  of  baildings. 

"  4.  With  respect  to  the  drainage  of  buildings,  to 
water-closets,  priTies,  ash-pits  and  cesspools  in  con- 
nection with  bnildings,  and  to  the  closing  of  buildings, 
or  parts  of  buildings,  nnSt  for  human  habitation,  and 
to  prohibition  of  their  use  for  snch  habit.itian. 

"  And  they  may  further  proride  for  the  obserrance  of 
the  same  by  enacting  therein  such  provisions  as  they 
think  necessary  as  to  the  giving  of  noticei,  as  to  the 
drposit  of  plana  and  sections  by  persons  intending  to 
liy  out  streets  or  to  construct  buildings,  as  to  inspection 
by  the  local  board,  and  as  to  the  power  of  tlie  local 
board  to  remoTe,  alter,  or  pull  down  any  work  begun 
or  done  in  contraTention  of  such  byelawa.  Provided 
always,  that  no  sucli  bye-law  shall  affect  any  building 
erected  before  the  date  of  the  constitution  of  the  dis- 
trict ;  but  for  the  purposes  of  this  Act,  the  re-erecting 
of  any  bailding  pulled  down  to  or  below  the  ground- 
floor,  or  of  any  frame  building,  of  which  only  the 
framework  shall  be  left  down  to  the  ground-floor,  or 
the  oonversion  into  a  dwelling-house  of  any  building 
not  originally  constructed  for  human  habitation,  or 
the  conversion  into  mon  than  one  dwelling-Iionse  cf  a 
building  originally  oonstrueted  as  one  dwelling-house 
only,  shall  be  considered  the  erection  of  a  new 
building." 

Bye-laws  were  made  by  the  Sheerneas  local  board 
of  health  on  the  35th  day  of  Oct.  1860,  in  pursuance 
of  this  section:^ 

Bye-law  Mo.  28  was  as  follows  t 

"  Every  person  who  shall  intend  to  make  or  lay  ont 
any  new  street,  whether  the  same  shall  be  intended  to 
be  used  as  a  public  way  or  not,  shall  give  one  month's 
notice  to  the  local  board  of  sudi  intention  by  writing, 
delivered  to  the  local  surveyor  or  left  al  his  office,  and 
shall,  at  the  same  time,  leave,  or  eauM  to  be  left,  at 
the  said  office,  a' plan  and  section  of  such  intended 
new  street,  drawn  to  a  scale  of  not  less  than  1  inch 
to  every  44  feet,  and  every  snch  plan  shall  show 
thereon  the  names  of  the  owners  of  the  land  through 
or  over  which  such  street  shall  be  intended  to  pass; 
the  level,  width,  direction,  the  proposed  mode  of 
constmction,  the  proposed  name  of  snch  intended 
new  street,  and  it*  position  relatively  to  the  street 
nearest  thereto;  the  size  and  number  of  the  intended 
building  lots,  and  the  proposed  sites,  height,  class 
and  nature  of  the  bnildings  to  be  erected  therein,  and 
the  proposed  lieight  of  the  division  and  fence  walls 
thereon,  and  shall  contain  the  name  and  address  of  the 
person  intending  to  lay  out  such  new  street,  and  be 
aigned  by  him  or  his  duly  authorised  agent.  Every 
such  section  shall  show  thereon  the  level  of  the 
present  surface  of  the  ground  above  some  known  fixed 
datum,  the  level  and  rate  or  rates  oF  inclination  of  the 
streets  with  which  it  will  be  connected,  and  the  level  of 
the  lowest  floors  of  the  intended  new  buildings." 

Sect.  9  of  the)  Local  Government  Act  1 858  enacts 
that  "all  proceedings,  contracts,  matters  and  things 
respectively  begun  or  made  under  any  section  of  the 
Public  Health  Act  1848,  repealed  by  this  Act,  may 
respectively  be  proceeded  with  and  enforced,  as  if  no 
such  repeal  bad  taken  place,  and  all  powers  exercised 
or  bye-laws  made  under  any  section,  shall  continue  in 
force  until  tiie  new  powers  and  bye-laws  authorised  by 
this  Act  are  brought  into  operation,  and  no  such 
repeal  shall  affect  any  decree  or  order  of  the  High 


Court  of  Chancery,  or  of  any  other  court  of  jnstioe  that 
has  been  obtained  previously  to  the  psssing  of  this 
Act." 

It  was  admitted  by  the  app.  that  the  reap*.  h.>d 
given  notices  to  the  local  hoard  and  had  deposited 
plans  of  a  new  street  intended  to  be  laid  out  by  them 
pursuant  to  sect  72  of  the  Public  Health  Act  1848, 
some  time  before  the  Local  Government  Act  18J3 
came  into  operation. 

The  resps.'  attorney  objected  that  the  complaint 
laid  by  the  app.  alleged  no  oSignce,  inasmuch  as  tlie 
fact  of  notices  and  plans  having  been  given,  depoutrd 
and  accepted  in  compliance  with  sect.  72  of  the 
Public  Health  Act  1848,  was  not  negatived.  He  con- 
tended that  the  notices  given  by  the  reaps,  to  and  ac- 
cepted by  the  local  boarl  prior  to  the  Local  Govern- 
ment Act  1858  was  "  a  proceeding,  matter  and  thing 
begun  or  made,"  within  the  meaning  of  sect.  9  of 
the  Local  Government  Act  1858,  and  might  stilt  be 
carried  into  execution. 

The  justices,  considering  that  the  admiasion  by  the 
app.  thxt  notices  had  been  given  and  plans  deposited 
and  accepted  by  the  local  board  previous  to  the  opera- 
tion of  the  Local  Government  Act  1858,  was  in  fart 
an  answer  to  the  case,  held  the  objection  to  be  good, 
and  dismissed  the  complaint. 

The  question  for  the  opinion  of  the  conrt  was, 
whether  the  decision  of  the  justices  in  dismissing  the 
complaint  on  the  Kround  aforesaid  wa*  or  wa*  nut 
right  in  point  of  law. 

It  wa*  *aid  by  the  counsel  for  the  app.,  but  not  stated 
in  the  case,  that  the  notices  had  been  given  and  pi  <iis 
deposited  by  the  dcfts.  as  long  as  seven  years  ago,  and 
that  the  street  in  question  waa  one  of  a  large  number 
of  streets  projected  by  the  defts.,  only  a  small  portiuu 
of  which  had  been  subsequently  laid  out. 

Archibald  (,Liuh,  Q.  C.  with  bim)  for  the  app. — 
The  fact*  are  not  sstisractorily  stated  in  the  case,  fo<  it 
is  merely  stated  generally  that  the  notices  wers  girm 
some  time  before  the  coming  into  operation  of  the 
Local  Government  Act.  The  words  of  the  saving 
clause  do  not  apply  where  a  party  has  lain  by  for 
many  years.  There  hare  been  no  "  proceedings  begun  " 
within  the  meaning  of  the  Act. 

E.  C.  WUIoughby  for  the  reap*. 

Erlb,  C.  J. — In  an  appeal  from  |tbe  dedakm  of 
magiatntes,  the  apps.  are  bound  to  show  that  the  drd- 
sion  of  the  magistrates  is  wrong.  Upon  the  statement 
of  the  facts  here  it  is  not  shown  that  the  magiatntes 
wera  wrong  in  their  decision.  I  am  anxiona  to  limit 
our  judgment  by  expreaiiing  it  in  this  guarded  way,  so 
that  in  care  the  parties  choose  to  raise  the  qoeslim 
agam  when  subsequent  dealing*  take  place  wiih 
this  property,  if  they  can  change  the  facts  at  all,  they 
may  not  be  prevented  from  doing  so. 

Williams,  UrLiia  <nd  Kkatimo,  JJ.  conennsd. 
Jwlgntot  fvr  tk*  ruft. 


Noe.W  andM. 
Savaos  v.  Savaob. 

ifartett— Local  Board  of  ffeallh — Pcnattg   undo- 
bye  laws. 

Bg  sect.  64  o/*  3  Geo.  4,  e.  xzv.,  ■'<  totu  tnacled 
that  no  perion  ihotild  be  subject  to  onjr  penaltf  hg 
virtue  of  thie  Act/or  placing  or  letting  ang  ttnUi 
or  ilandingt,  or  exposing  to  sale  a*g  provitions, 
goods,  vmres,  merchandise,  or  other  artidts  or 
things  tohatsoevtr,  in  snch  parts  of  tht  several 
greets,  lanes,  pauagu,  and  pnblio  places  within 
the  toKn  of  Barnsleg  as  should  have  been  theretofore 
used  for  that  purpose  at  the  limes  of  the  w«Mi 
fairs  aitd  marhets  loilhia  the  said  totm,  dm*  ear* 
being  taken  to  impede  as  Utile  as  possible  the  jnsUie 
passage  along  the  same  : 
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JJctl,  (hat  a  LociU  Board  of  Uealth  conslUuled 
tiact  the  patting  of  the  above  Act  had  pototr  to 
direct  bg  their  bi/elawt  where  certain  goodt  thould 
be  expoted  for  laU  in  the  town  on  a  market 
dag,  and  alto  to  impose  a  penalty  upon  any  per- 
$on  telling  goods  on  ground  not  appropriated  bg 
the  Board  for  that  purpote ;  and  that  a  perion  to 
violating  their  bge-law  would  not  be  exempted  by 
the  above  statute  from  the  penalty,  notwitlislanding 
he  had  expoted  hit  goods  for  tale  for  many  yean 
on  the  same  spot  previously  to  the  formation  of  the 
Board. 

An  ioformation  waa  laid  b«rara  the  jostioes  tilting 
at  petty  losions  at  Barnsley,  by  the  app.  (inspector  of 
markets  and  fairs  in  the  township  of  Barnsley)  against 
the  reap,  (a  batcher),  for  placing  and  exposing  for  sale 
aom«  butcher's  meat  on  May- day-green,  in  Barnaley, 
tliat  not  being  the  place  appropriated  for  the  sale  of 
batcher's  meat,  contrary  to  the  directions  of  the  in- 
spector of  markets,  and  contrary  to  the  ntatate  and 
the  bye-laws  of  the  local  board,  'fhe  justices  dismissed 
the  information,  and  the  app.  being  disaatisScd  with 
tlicir  decision,  the  following  case  was  stated  for  the 
opinion  of  this  coort  :^ 

CASK. 

A  local  Act,  3  Geo.  4,  c.  zxr.,  entitled,  "  An  Act  for 
lighting  paving,  cleansing,  watching  and  improving 
the  town  of  Barnsley,  in  the  West  Riding  uf  the 
ooanty  of  York,"  was  passed  in  1822.  By  the  62nd 
section  a  variety  of  annoyances  and  naisances  in  the 
streets,  lanes,  roads,  highways,  passages,  or  other  pnblio 
places  io  the  said  town,  were  prohibited.  The  same 
sectien  provided  that  '*  if  any  person  or  persons  shall  in 
any  of  ibe  present  or  futnre  streets,  lanes,  roads,  high- 
ways, passages,  or  other  public  places  in  the  said  town, 
expu&e  fur  sale  or  sell  any  horse,  ass,  pig,  sheep,  bnll, 
cow,  or  other  beast  or  cattle  (except  in  any  public 
market  or  fair),  or  hang  op,  place,  or  expose  to  sale 
the  carcase  of  any  calf,  aheep,  swine,  cattle,  or  beast, 
or  any  part  or  parts  thereof,  or  any  goods,  wares,  or 
merchandise  whatsoever ,  or  any  fruit,  vegetables,  or 
g.irden  stuff,  or  other  matter  or  thing  in  or  upon,  or  so 
as  to  project  over  or  upon  any  footway  or  carriage  way, 
or  beyond  the  line  of  or  on  the  outside  of  the  window 
or  windows  of  the  boose  or  shop  at  which  the  sime 
shall  be  so  hong  up  or  placed  or  exposed  to  sale,  or 
so  as  to  obstruct  or  incommode  the  passage  of  any 
person  or  carriage;"  any  person  so  offending  was 
rendered  subject  to  a  penalty  of  n  sum  not  exceeding 

Sect.  63  of  the  8.ime  Act,  which  is  not  repciled, 
is  as  follows  : — "  Provided  always,  and  be  it  further 
enacted,  that  no  person  shall  be  subject  to  any  penalty 
by  virtue  of  this  Act  for  plncing  or  setting  any  stalls 
or  standings,  or  any  waggons,  carts,  or  other  carriages 
iu  which  any  provisions,  goods,  wares,  roerchaniliaes, 
articles,  or  things  shall  liavo  been  brought  and  be 
C'Qered  for  sale,  or  exposing  to  anlo  any  such  provisions, 
articles,  or  things,  so  as  that  such  waggons,  carts,  or 
other  carriages,  stalls  or  standings,  articles  or  things, 
bs  placed  iu  such  pirt  of  the  said  streets,  l«nes,  roads, 
pissnges,  or  public  places  as  shall  be  app  intcd  for  that 
purpose  by  the  said  commissioners,  with  the  consent  of 
tlia  owner  or  owners  of  the  fairs  and  markets  held  at, 
wiihiu,  or  for  the  said  town  of  Barnsley  for  the  time 
being,  or  his  or  their  authorised  agent,  in  writing,  dae 
care  being  taken  in  all  the  aforesaid  cases  to  impedo  or 
obstruct  as  Utile  as  possible  the  public  streets,  lanes, 
roadi,  highways,  passages  aud  places  within  the  said 
town." 

Aod  sect  64,wliicli  is  also  unrepealed,  is  as  follows  :— 
"  Provided  also,  aod  be  it  further  enacted,  that  no 
person  shall  be  subject  to  any  penally  by  virtue  of  this 
Act,  for  placing  or  setting  any  stalls  or  standings,  or 
exposing  to  sals  any  provisious,  goods,  wares,  merchan- 
diaes,  01  other  articles  or  things  whatsoever,  in  such 


parts  of  the  several  streets,  lanes,  passages,  and  public 
places  within  the  said  lonu  as  shall  have  been  hereto- 
fore used  for  that  purpose  at  the  times  of  the  usual 
fairs  and  markets  within  the  said  town,  due  care  being 
taken  to  impede  as  little  as  possible  the  public  passage 
along  the  same." 

The  Duke  of  L»ds  was  at  the  time  of  the  passing 
of  this  Act  the  lord  of  the  manor  of  Barnsley,  and  the 
owner  of  the  markets  and  fairs  in  the  town  of 
Barnsley,  which  had  been  customarily  held  in  parts 
within  that  town,  with  the  pickages,  stallages,  market 
rents  and  tolls  thereof,  and  of  three  pieces  of  land,  one 
called  the  Church-field  or  Michaelmas  Fair-iield,  in 
which  the  Barnsley  October  fair  had  ususlly  been 
held,  the  Market-hill  and  the  May-day-green,  where 
fairs  had  always  been  held  in  February  and  May. 

By  an  ancient  charier,  dated  1249,  the  right  to  hold 
a  market  in  the  town  of  Barnsley  every  week  on  Wed- 
nesday was  granted  to  the  priors  and  convent  of 
Pontefract,  and  a  market  for  the  sale  of  butcher's 
meat  and  other  marketable  commodities  has  been 
always  held  on  the  Market-hill  during  the  day  time  oa 
Wednesday,  and  a  like  market  was  also  holden  there 
on  Saturday  evenings  until  the  butchers  commenced  to 
sell  their  meat  on  Saturday  upon  the  May-dar-green. 
They  so  commenced  more  lliau  thirty  years  before  the 
commencement  of  these  proceedings,  and  since  then 
wilhont  interruption  the  sale  of  batchers'  meat 
aud  several  other  marketable  commodities  upon  stalls 
or  standings  has  taken  place  on  Saturdays  upon  the 
May-day-green ;  and  on  Wednesday  also  the  market 
generally  ht  s  been  held,  not  only  on  the  May-day -green 
bat  also  on  the  Market-hill. 

The  butchers  placed  stalls  on  the  May-day-green 
for  the  purposes  aforesaid,  and  pipes  were  laid  for 
supplying  gas,  and  the  same  was  supplied  to  and  paid 
for  by  the  stall  owners. 

Some  of  the  botohera  have  paid  during  tho  past 
thirty  years,  although  irregularly,  to  lessees  and  others, 
stallage  rent  for  standing  upon  the  May-day  green, 
but  the  right  to  collect  this  stallage  has  always  been 
dispnted. 

The  commissioners  appointed  under  tho  said  Act 
3  Geo.  4,  c  XXV.,  did  not  purchase  the  lights  of  tlie 
lord,  but  purchased  the  piece  of  land  c:dlcd  the 
Market- hill,  and  in  other  respects  continued  to  exer- 
cise their  powers  under  the  Act-,  until  the  year  1853, 
when  the  General  Board  of  Health  made  a  provisional 
order,  which  was  confirmed  by  the  statute  16  &  17 
Vict.  c.  24  (called  "  The  Pablic  Health  Supplemental 
Act  1853,  No.  1  "),  so  fnr  as  the  same  was  aulhurised 
by  the  Public  Health  Act.  By  this  order  and  statute 
»  local  bcirdof  health  was  cunstiluted  in  the  town  of 
Barnsley,  and  it  w.is  thereby  provided,  amongst  other 
things,  that  the  powers,  properties  and  estates  of  tlie 
commissioners  should  be  transferred  to  the  local 
board  of  health,  and  also  that  the  provisions  (with 
certain  e.\ceptions)  of  the  said  Public  Health  Act 
should,  whenever  practicable,  be  applied  to  anything 
which  should  arise  under  the  unrepealed  parts  uf  tlie 
said  I'ical  Act,  and  such  unrepealed  parts  should  be 
incorporated  with  the  said  Public  Health  Act,  and 
should  extend  to  the  whole  of  the  said  township. 

The  locsl  board  was  duly  elected  and  has  sinoe 
exercised  the  functions  conferred  npon  them  by  the 
Public  Health  and  Local  Government  Acts,  and  the 
property  belonging  to  the  commissioners  became 
vested  in  them  ;  among  other  property  was  the  piece 
of  land  containing  about  999  yards  above  referred  to, 
and  termed  the  Market-hill. 

In  the  month  of  July  I860  a  resolntion  was  passed 
at  a  meeting  of  the  owners  and  ratepayers  of  the 
district  of  the  township  of  Barnsley  (being  the  district 
of  Iho  said  local  board)  that  the  local  board  should 
have  power  to  do  the  following  things,  or  any  of  them, 
witbia  their  district  ;- 
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"  To  proride  «  market-place  and  constrnct  a  market- 
hooM  and  other  conveniences  for  the  pnrpose  of 
holding  markets  in  tlie  said  district,"  £c 

This  resolation  was  carried  npon  a  poll. 

Tlie  locnl  board  thrreupon  completed  an  arrange- 
ment which  thej  had  been  negotiating  for  the  purchase 
of  the  rights  to  the  markets  and  fairs  belonging  to  the 
Duke  of  Leeds,  and  by  a  conveyance  dated  the  IStb 
June  1861,  between  the  tmatees  of  the  will  of  the 
late  Duke  of  Leeds  and  the  Local  Board  of  Health  of 
Bamkley,  which  was  executed  with  the  sanction  of  the 
Court  of  Ch.,  the  said  tmatees,  in  consideration  of  the 
sum  of  2700i.  paid  to  them  by  the  said  local  board, 
"Thirdly,  all  that  wast*  or  oninctoaed  land  or 
ground  sitoate  in  the  township  of  Barnsley  aforesaid, 
called  or  known  by  the  name  of  May-day-green, 
together  with  all  and  all  manner  of  lawful  profits, 
commodities,  privileges,  and  advantages  whatsoever, 
coming,  arising,  renewing,  increasing,  or  payable 
for  or  in  respect  of  all  and  every  the  said  fairs  and 
murketa  and  every  of  tliem  hereafter  to  be  holden  and 
kept  under  or  by  virtue  of  these  presents  for  the  said 
town  of  Barnsley  within  the  bounds,  limits  and 
precincts  of  the  same." 

As  soon  as  the  conveyance  was  executed  and  the 
locnl  board  obtained  permission,  they  proceeded  to 
frame  bye-laws,  and  to  settle  tables  of  toll«  for  the 
markets  and  fairs.  1'he  bye  laws  purported  to  be 
made  and  ordained  by  the  Local  Board  of  Hcaltli  for 
the  district  of  the  township  of  Barnsley  in  the  county 
of  York,  for  the  better  regulation  of  the  markets  and 
fairs  and  market-places  for  the  sale  of  cattle,  animals 
and  provisions  and  all  other  marketable  commodities 
within  the  said  district,  pursuant  to  the  powers  and 
provisions  contained  in  the  Pablic  Health  Act  1848, 
the  Public  Health  SupplemenUl  Act  1853  (No.  1), 
and  the  Local  Government  Act  1 858. 

The  notices  required  by  the  Pablic  Health  Act  wer« 
duly  given,  and  the  bye-laws  were  snbmitted  to  and 
approved  by  the  Secretary  of  State. 

The  certi6csta  ot  two  jnsticei  required  by  the 
10  &  U  Vict.  c.  34,8.  32  (Ifae  MarkeU  and  Fain 
Clauses  Act  1847)  was  also  obtained,  certifying  that 
the  Com  Exchange  or  market-bonse,  Market-kill,  May- 
day-green, Church-field,  and  other  places  to  be  used 
for  fairs  within  the  said  district,  were  properly  com- 
pleted and  fit  for  public  use. 

The  3rd  and  4tU  bye-laws  wet»  as  follows ! — 

"Appropriation  of  the  Open  Markel,  Sfarket-hlU, 

"  3.  The  open  market,  situate  on  Market-hill,  in 
Baraxley  aforesaid,  shall  be  approprinted  as  a  market 
for  the  sale  therein  on  Wednesdays  of  butcher's  meat, 
bacon,  pork,  cheese,  eggs  and  butter  in  the  firkin  or 
'laid  down,'  flower  roots,  plants,  trees,  slimbs, 
calicoes,  cloth,  linen,  mercery,  articles  of  dress,  pro- 
vi:>ions,  coopers'  w.ire,  pastry,  spices,  confectionery, 
l>ook.<,  nuts,  brooms,  besoms,  and  hnrdnarc ;  and  on 
Saturdays  the  same  shall  be  exclusively  nppreprialed 
for  the  sale  therein  of  butcher's  meat,  bacon,  pork, 
cheese,  eggs  and  butter  in  the  firkin  or  '  laid  down.' 
"Apiiroprialion  of  tie  Open  ^arktt.  May-day-green. 

"4.  The  open  market  situate  on  May-dny-green,  in 
Damsley  aforesaid,  sliall  be  appropriated  for  a  market 
for  the  sale  tlierein  of  horses,  catilo  of  all  kindn, 
calves,  sheep,  pigs,  geese,  fruit,  vcgrtahles  of  all  sorts, 
fish,  earthenware,  potters'  ware,  glasses,  hay,  straw, 
grass  and  vetches,  medical  wares,  old  metal,  images, 
pictures,  cutlery,  hardware  and  small  ware,  clothing, 
biota  and  shoes :  provided,  however,  that  these  several 
nppropridtions  shall  b«  open  to  alterations  and  sddi- 
tions  at  any  time  hereafter  as  the  said  local  board  of 
health  shall  find  requiaite  or  convenient." 

The  6th  bye-law  was  as  follows: — 

"  At  to  arlieUt  offered  for  tale. 

"  Ko  article  shall  be  ofiered  for  sale  or  sold  io  any 


market,  or  kept,  or  brooght  into  the  same  for  sale, 
other  than  such  for  which  the  said  market,  or  part  of 
any  such  market,  shall  have  been  appropriated  as 
hereinbefore  set  forth.  Every  person  offending  agninst 
this  bye-law  shall  forfeit  and  pay  for  the  first  offenre 
the  sum  of  St.,  for  a  second  offence  the  sum  of  \0s., 
and  for  every  offence  subsequent  to  a  second  offence 
the  sum  of  SOt." 

The  1 2th  and  1 3th  bye-laws  are  as  follows: — 

"Stallt  to  be  placed  on  the  parte  approprialetl. 

"  12.  No  stall,  bench,  cart,  hand-cart,  wheelUarmw, 
hamper,  basket,  box,  or  tub,  or  other  article,  shall  ko 
placed  otherwise  than  as  and  where  the  inspector  uf 
the  market  shall  direct,  and  the  several  articles  bron;;Iit 
into  the  markets  shall  be  sold  and  placed,  and  rx- 
posed  for  sale  only  at  or  in  sueh  parts  of  the  msrk  t 
asshnll  be  appropriated  by  the  rejnlations  hereinb<'fu<e 
specified  for  such  articles  respectively.  Every  per  cii 
ollcnding  ag»inst  this  bye-law  shall  forfeit  and  pay  fi>r 
the  first  offence  the  sum  of  2«.  6if.,  for  a  second 
offence  the  sum  of  5s.,  and  for  any  offence  subsequent 
to  a  second  offence  the  sum  of  10s. 

"  13.  Provided  that  the  bye-laws  shall  not  exteml, 
or  be  deemed  or  construed  to  extend,  to  prohibit  nny 
person  from  exposing  or  offering  for  sale  any 
marketable  commodities  in  any  shop  or  warehouse  not 
being  in  one  of  the  said  markets,  or  in  bis  or  her  dwill- 
ing-liouse,  or  to  subject  such  person  to  any  penally 
for  so  doing. ' 

The  markets  having  thus  been  opened,  and  the  bye- 
laws  duly  made,  allowed  and  published  as  ah-ive 
stated,  a  person  named  Francis  Brook,  of  Wakefield,  in 
the  West  Riding,  batcher,  on  Saturday,  6th  June  Iiki, 
after  the  market-place  liad  been  opened  to  public  n«", 
placed  and  exposed  for  sale  certain  butcher's  meat  on 
the  May  day-green,  not  being  the  plnoo  appiopri  itnl 
for  the  sale  of  butcher's  me.^t  by  the  bye-laws  above 
referred  to,  and  continued  to  expose  the  same  for  s:ilf, 
notwithstanding  the  said  bye-laws,  and  contrary  to  i  ho 
directions  of  the  local  board,  through  their  officrr, 
namely,  the  inspector  of  the  markets.  The  local  b.>:>rd 
of  health  thereupon  caused  this  information  to  be  l.iid 
by  George  Savage,  the  inspector  of  the  markets,  W-fore 
us,  justices  of  the  peace  for  the  West  Riding  of  tlia 
county  of  York,  for  a  penalty  for  a  breach  of  the  bye- 
laws  above  set  forth,  and  on  the  hearing  the  deft  con- 
tended that  the  above  bye-laws,  especially  the  4th 
and  6tb,  were  invalid  and  inoperative  against  him  on 
the  fulluwing  ground,  namely,  that  the  above  cited 
64th  section  of  the  Act,  3  Geo.  4,  c.  xxv.,  not  having 
been  repealed,  no  person  was  liable  to  a  penalty  for 
exposing  butcher's  meat  for  sale  in  the  public  plaa-»  in 
the  town  of  Barnsley  theretofore  used  for  that  purpose  ; 
that  the  bye-laws  prohibiting  the  sale  of  butclirr's 
meat  on  the  May-diiy-green,  and  alto  the  bye  l.fv 
setting  apart  the  Markut-hlll  as  the  only  place  for  tlm 
sale  ot  butcher's  meat,  weru  not  legal.  Fur  the  infor- 
mant it  was  contended  that  sect.  64  of  the  above- 
mentioned  3  Geo.  4,  c.  XXV.,  only  referred  to  penaliici 
under  that  Act,  and  had  no  operation  in  reference  to 
the  present  penalty,  which  was  incurred  onder  the 
Public  Health  and  Local  Government  Acts,  for  violating 
a  bye-law  made  by  the  local  board  of  health  for  the 
purpose  of  rcgnlating  the  use  of  the  markets  vested  in 
them  by  their  purchase  from  the  trustees  of  the  Ihika 
of  Leeds,  and  by  virtue  of  the  powers  contained  in 
clause  9  of  the  provisional  order  hereinbefore  muu- 
tioned,  and  in  the  Markets  and  Fairs  Clauses  Act 
1847. 

The  justices  were  of  opinion  that  the  argument  of 
the  resp.  was  correct,  and  dismissed  the  information, 
«u  ijeci  to  the  decision  of  the  Court  of  C.  B.  upon  the 
following  questions : — 

First,  whether,  in  eonseqnence  of  the  64th  (setion  of 
the  Act  3  Geo.  4,  c.  zzv.,  beinc^nnrepealed,  the  deft. 
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WM  liible  to  a  penalty  for  pladng  and  expoaing 
boldier'a  in«*t  for  sale  on  tlie  May-daj-green,  under 
bje-kw  No.  19. 

Seeondtf,  whether  the  bye-law  Slumbered  6,  is  a 
gmd  and  Talid  bye-law. 

Thinlly,  Whether  th3  bye-laws  nnmbered  3  and  4 
■re  good  and  ralid  bye  laws. 

And  the  judgment  of  the  court  is  aoonrdingly  re- 
qnired  upon  these  qoeetions ;  it  having  been  agreed 
tl»t  all  the  bye-laws  made  by  the  local  board,  and  the 
whole  of  the  sUtnte  3  Geo.  4,  c  xxr,  and  the  eouTey- 
•nee  from  the  trustees  of  the  Duke  of  Leeds,  with  the 
nup  or  plan  thereupon  indomed  not  set  out  in  the  case, 
nay  be  referred  to  if  requisite,  as  if  the  same  bad  been 
nude  part  of  this  case  for  all  the  purposes  of  this 
esM. 

If  the  conrt  should  affirm  the  determination  of  the 
jistiees,  the  information  shall  stand  dismissed ;  bat  if 
they  should  reverse  it,  a  oonviction  for  the  penalty  of 
2>.  M.  shall  b«  awarded  against  tho  deft.,  or  such 
farther  order  shall  bo  made  in  the  matter  as  to  the 
Court  of  C.  B.  shall  seem  fit 

Dated  this  aist  day  nf  Oct.  1863. 

Waltbb  T.  W.  SrKMCER  Stashopb. 
Tiios.  Tayi^r. 

J/mwfy,  Q.C.,  appeared  for  the  app. 

Aijwt,  SeijL  (Ber^/brd  with  him)  for  the  reap. 

IfM.  IS.— EatK,  C.  J.— I  am  of  opinion  that  the 
bye-law  is  good  snd  that  the  conriotion  would  bare 
been  proper.  The  application  was  made  to  the 
Roed  of  Health,  which  derives  its  powers  from  tlie 
IS  Sc  17  Vict,  c  24,  having  an  order  containing 
many  provisions  and  ineorporating  danses  from  pub- 
lic tnd  private  Acts,  and  the  order  of  the  Board  of 
ITeskb  Mng  enacted  to  be  valid,  it  takes  the  force 
of  an  Act  of  P.irliament  One  of  the  clansrs 
iaeorparated  is  a  clause  from  the  Market  and  Fairs 
Act,  10  &  11  Vict.  c.  14,  s.  42,  whereby  it  is 
•ntcted  that  the  persons  holding  the  market  shall 
make  such  byelaws  as  they  think  fit,  for,  among 
other  things,  regulating  the  use  of  the  market-place, 
'^f  the  buiMing  stalls  and  standings  there,  and  pre- 
venting nuisances ;  and  they  are  directed  to  regulate 
the  nse  of  the  market-place.  Then  in  the  town  of 
Rinuley,  a  market  was  granted  some  800  years  ago. 
It  is  a  market  granted  to  be  held  in  the  town  of 
Btmsley,  and  according  to  that  the  whole  of  the 
t>wn  of  Bamsley  wm  liable  to  became  a  market-place, 
aid  the  usage  would  show  what  pirt  of  the  town 
wooU  be  the  market  place  which  was  so  granted.  It 
was  granted  to  he  holden  on  Wednesday,  and  the 
Biage  would  also  show  that  if  by  the  course  of  prac- 
lica  it  had  been  held  on  a  Saturday,  all  that  would 
have  been  presumed  to  be  a  lawful  market  held  for 
the  town  of  Bamsley,  and  the  usoge  would  show  where 
it  is  to  be  K)  Jield.  Tlie  town  has  greatly  increased, 
■od  the  number  of  persons  resorting  to  the  market, 
and  the  articles  brought  to  the  market,  are  likewise 
iocreaaed  in  number  and  value  ;  and  the  Board  of 
Health  acting  under  the  statute,  as  I  have  stated, 
luvs  tractad  a  building  and  mads  a  regulation  for  per- 
•oos  resorting  to  the  market  to  carry  their  wares  there 
*"  the_  appointed  places  suitable  for  those  wares. 
There  is  a  covered  market  at  the  bottom  for  the 
•ale  of  pork,  fish,  butter  and  eggs.  The  first 
fieor  has  been  dedicated  to  the  sale  of  grain,  seeds  and 
the  like  of  that ;  and  then,  with  respect  to  the  Market- 
lull,  it  k  dedieated  chiefly  to  what  I  may  call  tho  sale 
of  provisiona,  confectionary,  and  the  like  of  that  ;  and 
Uay-day-green,  which  is  the  part  now  in  qnestion  be- 
fore  OS,  Qoder  the  regulation  of  the  bye-law  made  by 
the  Board  of  Health,  u  dedicated  to  the  sale  of  live 
•toek,  horsea,  cattle,  calves,  sheep  and  pigs,  and  also 
to  bay  and  straw,  and  brittle  ware  and  hardware,  and 
other  artielet  of  that  description.  It  seems  that  the 
Sos(4  cC  Health  have  dsni^ed  ^»  different  uticlea 


in  an  extremely  useful  manner,  and  by  that  classification 
tliey  have  enabled  the  persons  resorting  to  the  market 
with  articles  to  sell  to  have  convenient  accommodation, 
and  buyers  to  know  the  places  where  the  articles  tliey 
want  are  classified  and  arranged,  so  as  to  render  the 
market  suitable  for  the  purpose  for  which  it  was  made. 
Now,  snob  being  the  town  of  Bamsley,  and  such 
being  the  right  of  the  Board  of  Health,  and  such  beingtbe 
market  held  ovrr  the  town,  whether  it  is  in  the  covered 
bouse,  on  the  Market-hill,  or  on  May- day-green,  which 
are  all  the  places  used  heretofore  for  selling,  they 
each  constitute  one  market;  the  bye-law  I  have 
stated,  and  the  party  against  whom  the  applica* 
tion  was  made  was  a  butcher,  to  whom  a  place 
was  assigned  on  Market-bill  for  the  sale  of  bis  goods, 
and  he  determined  to  resort,  in  violation  of  this 
regulation,  to  May-day-green,  where  the  live  stock 
was  to  be  sold ;  and  this  application  was  for 
penalties  for  violating  the  bye-law.  It  seems 
to  me,  that  the  bye-law  was  a  reasonabfe  one; 
beyond  sll  question  he  violated  it,  and  if  it 
was  a  reasonable  one,  he  was  liable  to  the  penalty. 
So  the  matter  would  have  stood  if  the  case 
hsd  been  taken  atfirmatirely,  on  the  creation  of  the 
Board  of  Health  with  power  to  make  bye-laws,  and  they 
had  made  this  bye-law,  and  the  party  had  infringed  it 
and  been  convicted  nnder  it.  But  the  difficulty  that  hu 
been  raised,  on  which  the  magistrates  acted,  and  which 
they  felt  to  be  extremely  grave,  arises  from  3  Geo,  4, 
s.  64,  the  first  local  Act  giving  power  to  a  body  in 
Bamsley,  to  see  to  the  lighting,  paving  and  cleansing  of 
the  streets  of  the  town — an  ordinary  Act  for  managing 
the  town,  and  it  specified  certain  nuisances  that  parties 
might  be  guilty  of  in  the  town  of  Barnsley.  Among  the 
nuisances  were,  selling  in  the  streets  contrary  to  the 
regulations,  so  as  tn  obstraot  the  highway;  and  that 
would  be  prima /lUM  a  nuisance  under  the  sections 
creating  and  specifying  them ;  and  sect.  64  contains  a 
proviso  that  any  penally  by  virtue  of  this  Act  for  selling 
in  such  parts  of  the  street  within  the  town  as  shall 
have  been  heretofore  used  for  that  purpose  to  hold  the 
market  within  the  said  town  shall  not  be  levied.  The 
butcher  says  "  I  have  been  used  before  the  Board 
of  Health  made  the  bye-law  to  sell  on  Hay- 
day-green,  and  in  effect  yon  are  trying  to  make  me 
liable  for  a  penalty  fur  that  jvliich  was  a  place  where 
I  had  been  accustomed  and  used  to  sell  before  the  byo- 
law  was  made."  Tlierefore  the  64th  section  of  the 
statute  should  be  examined.  The  64th  section  is  in- 
corporated with  the  16  &  17  Vict,  creating  this  Ba,ird 
of  Heslth,  and  b  incorporated  with  the  several  sec- 
tions I  have  ailverted  to,  and  it  is  to  he  taken  as  if  it 
was  enacted  in  the  16  &  17  Vict,  for  the  first  time, 
that  "  no  person  shall  be  liable  to  a  penalty  for 
selling  in  any  part  of  the  public  streets  heretofore  used 
for  that  purpose  "  and  to  be  read  as  if  it  was  "  used 
before  the  passing  of  the  16  &  17  Vict,"  and  not 
before  tbs  passing  of  the  3  Geo.  4.  I  assume,  for  the 
purpose  of  this  judgment,  the  section  to  have  been 
so  worded,  and  so  constraed.  It  is  nuterisl,  becanse  at 
the  time  of  the  3  Geo.  4,  May-day  green  was  not  used 
as  a  market-place,  and  if  the  parties  proceeded 
under  that  statnt*  then  no  pnialty  would  be 
payable ;  but  if  it  la  to  be  taken  as  incor- 
porated with  the  6  &  7  Vict,  then  we  have  to 
constrae  that  statute  and  to  see  whether  the  bye- 
law  is  repugnant  to  that  section  of  the  statute ;  and  it 
seems  to  me  to  contemplate  this,  that  a  party  ia  guilty  of 
a  naisanoe  and  liable  to  a  penalty  if  he  obstructs  the  use 
of  a  highway  by  selling.  The  provision  in  sect.  64  is, 
"You  shall  not  enforce  the  penalty  against  parlies 
■elliog  in  the  highway  on  a  market  day,  if  those 
parts  of  the  highway  have  been  used  by  marketing 
proplo  heretofore  before  the  time  of  the  body  se  king  to 
enforce  penalties,"  It  saves  the  use  of  a  spot  for  market- 
ing porposee;  but,  in  my  judgment,  dii^tia  tb«|le^ 
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degree  intend  to  save  to  iinjr  one  iodiridual  a  rigbt  to 
resort  to  any  particular  spot  in  tlie  town  of  Barnsley, 
and  to  say,  "  Tliat  is  nlicre  I  li.ive  been  iiscJ  to  come, 
and  if  a  regulation  is  made  that  a  tradesman  and  tlie 
lilce  of  me  must  go  to  another  part  of  the  town,  I  have 
been  used  to  come  to  that  part,  and  there  coald  aot  be 
any  such  regnlation."  I  do  not  think  that  was  the 
meaning  of  tlie  statute.  It  presumed  the  over- 
tlow  of  marketing  people  and  marketing  goods 
t>cyond  tlie  ordinary  bounds  of  tho  market-place, 
"and  that  nobody  should  be  liable  to  penalties 
for  using  the  highways  of  the  town  that  had  been 
lieretofore  used  for  marketing  purposes,  as  one  object 
'to  which  the  regnlatioks  are  to  be  applied.  Now,  if 
that  is  the  meaning  of  the  statute,  the  bye-law  in 
•question  does  not  prevent  people  using  any  part  of  the 
town  of  Barnsley  tliat  had  been  used  before  the  time  of 
the  16  &  17  Vict,  for  marketing  purposes;  on  the 
contrary,  with  respect  to  May-day-grecn,  it  is  regulated 
Ijy  the  bye-law  and  deroled  to  the  marketing  people 
■deiiling  with  a  great  number  of  articles,  live  stock, 
'earthenware,  brittle  wore,  hay,  straw,  glass,  watches, 
boots  and  shoes,  &c.  It  is  a  bye-Uw  devoting  May-day- 
green  to  marketing  purposes ;  not  a  colourable  byelaw, 
saying  these  articles  only  shall  be  sold  there,  bat  it 
takes  the  market- house,  market-hill  and  May-day- 
green  as  places  used  for  marketing  purposes,  and 
regulates  them  so  far  as  it  can  go  with  sole  atten- 
tion to  the  convenience  of  the  pablio  and  those 
going  to  the  market,  that  they  shall  all  hare 
in  the  most  ample  manner  that  can  be  obtained  by 
regulation  the  privilege  of  tho  market.  Then 
the  complainants  say,  "When  you  have  got  one 
place  assigned  to  you  on  Market- bill  yon  deter- 
mined to  come  among  the  live  horses,  &c.,  on  May- 
4ay-green,  and  you  li.ive  violated  the  regulation  of 
the  market-house.  Vou  are  violating  a  reasonable 
rogulation  and  the  bye-Uw,  and  asyou  have  violated 
the  bye-law  you  have  violated  the  regulation  of  the 
market,  and  that  is  why  you  are  proceeded  against, 
nnd  it  has  nothing  to  do  with  the  penalty  for  obstruct- 
ing the  highway  by  a  nuisance  in  respect  of  sect. 
44  exempting  marketing  people  from  any  liability  in 
the  case  of  the  accustomed  use  of  the  market."    That 

I  think  is  the  way  in  which  these  two  sections 
are  to  be  construed.  It  is  clear  to  me  that  they  were 
to  regulate  the  hours  of  the  market,  as  it  is  very 
convenient  that  they  should  bo  regulated.  They  might 
say,  nobody  shall  come  to  tho  market  before  a  certain 
hour.  The  parties  might  have  chosen  to  say,  "  The  only 
time  I  come  to  the  m.'urket  is  seven  in  the  morning ; 
the  market  now  is  not  to  be  opened  till  nine,  and  if  I 
come  to  May-day-green  at  seven  in  the  morning  as  I 
have  been  accustomed  to  do,  the  64lh  section  saves  me 
from  any  penally  for  selling  in  any  one  of  the  places 
where  it  baa  been  the  custom  to  sell ;"  but  there  would 
be  no  doubt,  if  he  came  to  the  market-place  but 
violated  a  reasonable  bye-law  in  respect  of  time,  he 
would  be  liable,  He  is  thus  made  liable  for  selling  at  the 
place  he  was  accustomed  to  sell  in ;  but  the  time  is  regu- 
iatcd  by  a  reasonable  bye-law,  and  if  reasonable  he  must 
conform  to  it,  and  is  liable  to  a  penalty  which  is  totally 
distinct  from  the  liability  to  a  penalty  for  creating  a 
nuisance  in  obstrncting  the  highway,  in  respect  of  which 
lie  was  exempted  on  marketing  days,  if  he  was  a 
marketing  person  using  a  part  of  the  highway  for  mar- 
keting purposes.  I  must  say  there  is  a  difficolly  in 
coming  to  a  distioot  opinion  with  a  quantity  of  imper- 
fectly redted  Acts  embodied  and  incorporated,  and  the 
power  given  under  the  Market  and  Fairs  Act  to  make 
bye-Uws,  and  of  saying  what  is  the  exact  limit  of  the 
rights.  If  they  are  apparently  conSieting,  I  am 
obliged  to  reconcile  them  in  the  best  way  ny 
powers     will     enable     me     to    do;     but    if    I     cee 

II  public  body,  created  fur  the  convenioncc  of 
i^e  (own,  cscrcisiug  powers  entrusted  (o  iltcqi  for 


public  purposes  in  the  most  reasonable  and  honnt 
manner,  I  conceive  they  could  exercise  their  powers 
in  regulating  the  market.  I  should  lequire  t  stmng 
case  to  be  made  out  influencing  me  to  the  conch- 
sion  that  all  that  was  to  be  set  aside,  and  the  persons 
resorting  to  Bamsl^y  market  wsre  to  b«  without  any 
order  or  regnlation.  If  a  man  says,  "  I  have  used  ihb 
for  twelve  mouths  or  two  months,  or  I  bare  used  it 
for  one  month,"  and  every  man  who  says,  "  I  have 
used  it  for  a  month,"  is  in  defiance  of  all  regnUtionj 
to  come  and  take  bis  stand,  and  say,  "  I  set  at  deGance 
what  the  Board  of  Health  has  done ;  "  I  do  not  liiink 
that  woald  be  a  convenience  for  the  town,  or  dreirsMo 
in  any  way,  nor  within  the  intention  of  the  Legislitnre. 
I  am  well  aware  this  is  a  case  not  belonging  to  the 
town  of  Barnsley  alone,  who  are  exercising  the 
right  of  all  the  rest  of  the  Queen's  subjects  who  may 
wish  to  resort  to  the  town  of  Barnsley  on  market-days 
My  attention  has  been  drawn  to  the  fact  that,  if  I 
decided  in  favour  of  tho  applicants,  who  come  to 
May-day-green,  I  should  put  a  power  in  the  handi  if 
anybody  who  chose  to  vex  the  Board  of  Health  to  set 
at  defiance  any  regnlation  they  may  make,  and  it  would 
leave  the  streets  of  Barnsley  open  to  all  manner  of 
disorder  on  market-days,  to  the  great  inconvenience  of 
those  buying  and  selling  and  using  the  market,  and 
therefore,  after  great  consideration,  I  have  come  to  the 
conclusion  I  have  expressed. 

WiLUAMS,  J. — I  am  of  the  lame  opinion  for  the 
same  reasons. 

Byles,  J. — I  agree  with  my  Lord  and  my  brcllw 
Williams. 

Kbatuo,  J. — I  entirely  concur. 

Judgment  far  At  app. 


OOTXBT  OF  EXCHEQTTEB. 

Beported  by  F.  Bailet  and  H.  I.Kion,  Esqrs.,  Banlstera- 
at-Law. 

Taeiday,  Nov.  10. 

Pbbe  (app.)  V.  The  Waterloo  with  SxAFOiiTn 
LocAii  Board  of  Healtu  (respi.) 

The  PMh  ffeaUh  Act  1848  (11  <f  18  Vicl.  c.  43)- 
The  Local  Govenment  Ad  1858  (21  4  22  >'iW. 
c.  98,  I.  62)— Meaning  of  "owner"  tlurun— 
What  a  good  lervict  o/notice  on. 

The  Public  Health  1848,  t.  69,  providet  th>^  u  nt» 
any  ilreet  (not  being  a  highvay)  be  not  utxrtd, 
levelled,  <fc.,  to  the  eatit/aetion  of  the  local  board 
of  health,  auch  board  maj,  4y  notice  in  vriling  to  Ite 
respective  oaneri  or  occupiers  of  ihe  premees/nml- 
tug  or  abutting  on  the  same,  reqmre  them  to  itaxr, 
4i. ,  and  if  not  complied  with,  the  board  mag  ererhle 
tuck  neceaary  workt,  and  the  expema  iaaurtJ 
ihall  be  paid  by  the  owntri  in  default,  and  KOjf  be 
recovered  m  a  sumnan/  u>ay. 

By  led.  2  Ihe  word  "owner"  shall  vuan  the  pervm 
for  the  tine  being  receiving  the  rack-rent,  vktiktt 
on  hie  own  account  or  ai  agent  or  trustee. 

The  Local  Government  Act  1858,  by  teet.  %  evdi 
that,  where  Ihe  local  board  have  incurred  txptna 
for  the  repayment  whereof  the  ownere  ofpremitti  it 
respect  of  wliich  tie  same  are  incurred  it  "i"* 
liable,  ^c,  the  same  may  be  recovered  froia  '*« 
person  wito  is  "  owner  "  of  such  premises  rlw  1*« 
works  are  completed  for  wiidt  fudk  expenses  hact 
been  incurred," 

Certain  premises  requiring  to  ie  sewered,  (fc-,  '^ 
resps.  inquired  of  Ihe  occupier  who  the  laetVord 
was,  and  who  received  He  rent  of  the  premises  ; 
//i«  occupier  said,  as  the /act  was,  that  it  Viii  a 
Mr.  K.  Formby. 

Due  notice  to  Forinbg,  on  13<i  May  ISC  I,  «•* 
accordingly   giveis  to  sewer,   fc. ;  be  ntgieded  It 
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Peek  r.  The  Watbbloo  with  Sbavorth  Local  Boabo  or  Hbaltu. 


[Ex. 


Mtotr,  aad  tin  local  board  compltttd  it  on  131k 
Marek  1862.  Formig  rtetiotd  Iht  raU  npioikt 
imd  Feb.  1862.  It  afkrtsardt  appeared  that  the 
upp.  was  tku  Ttal  oimor  on  and  tubtequaU  to  the 
Sl«(  OeL  1860,  btU  had  never  reatig  iater/ered 
with  tUher  Mr.  FornAg,  the  land  rent,  or  oe- 
enpier.  The  expentet  of  the  retpt.  were  MiLi 
Odd,  that  at  Formif  reoeietd,  for  the  time  being, 
the  rack-rent  of  the  premises,  and  teas  bona 
fide  treated  bg  the  occupier  as  his  landlord, 
Iks  service  of  the  notice  to  seaer,  4*.,  bg  the 
resps,  on  Formbg  teas  a  tafficient  service  o» 
the  "  owner"  teilhin  the  meaning  of  the  above  Acts, 
and  that  the  app.  was  liable  for  th»  eiepenses  m- 
earred  bg  the  respt. 

TbU  wu  a  ease  staled  b;  magistrates  under  tbe 
20&21  Viet.  c.  43. 

A  local  board  of  health  for  tlie  reaps.'  district  had 
been  da\j  oonstitoted  under  tbe  Public  Health  Act 
1348  (It  &  12  Vict.  e.  63).  B;  sect  2  it  is  enacted 
Ibat  tbe  word  "  owner"  shall  mean  tbe  person  for  tbe 
time  being  reoeiring  the  ractc-rent  of  the  land  or 
premiaaa  in  connection  with  which  tbe  said  word  is 
ued,  whether  on  his  own  account  er  as  agent  or 
tniate*  for  snj  other  person,  or  wlio  would  so  receire 
tbe  same  if  snch  premises  were  let  at  rack-rent. 
Sect.  69  enacts,  that  in  case  any  present  or  falnre 
street  or  any  part  thereof  (not  being  a  highway)  be 
not  sewered,  levelled,  paved,  flagged  and  channelled  to 
the  satisfaction  of  the  local  board  of  health,  such  board 
may,  by  notice  in  writing  to  the  respective  owners  or 
occupiers  of  the  premises  fronting,  adjoining,  or  abut- 
ting apon  soeh  parts  thereof  as  may  require  to  be 
sewered.  Sec,  require  them  to  sewer,  &c.  tbe  same 
within  a  time  to  be  specified  in  such  notice.  And  if 
such  notice  be  not  complied  with,  the  said  local 
board  may,  if  they  shall  think  fit,  execute  the  works 
meotioned  or  referied  to  therein,  and  the  expenses 
ioeaned  by  them  in  so  doing  shall  be  paid  bg  the 
owners  in  default. 

By  the  21  4  22  Vict.  c.  98,  s.  62  (tbe  Local 
Goreniment  Act  1858),  it  is  enacted,  "  Where  the 
local  board  have  incurreid  expenses  for  tbe  repayment 
whereof  tbe  owners  of  the  premises  for  or  in  respect  of 
which  tbe  same  are  incurred,  is  made  liable  either  by 
application  or  agreement  with  the  owner,  or  by  tbe 
Pablie_  Health  Act  1848,  or  any  Act  incorporated 
tlierawitb,  or  this  Act,  the  same  may  be  recovered  from 
the  person  who  is  owner  of  socb  premises  when  the 
worln  are  completed  for  which  such  expenses  have 
been  iocnrred  in  tbe  manner  provided  by  the  Public 
llejlth  Act  1848,  and  such  expenses  shall  be  a  charge 
on  the  premises  in  respect  of  which  they  were  incurr^, 
with  interest,"  &c 

Tbe  derfc  to  the  resps.  made,  in  Feb.  1863,  an  in- 
fonoatioD,  and  preferred  it  to  justices  in  the  proper 
petty  sessions,  charging  that  one  Richard  Formby  was, 
•tt  tbe  ISth  Uay  1861,  the  owner  of  certain  premises 
kiioate,  &c,  which  road,  on  the  day  and  year  afore- 
said, was  not  sewered,  &c  to  the  satisfaction  of  the 
said  loeal  board  of  health,  who  had,  by  a  certain  writing 
dated  15th  May  1861,  sealed  with  the  common  seal, 
and  signed  by  five  of  their  members,  given  the  said 
B.  Formby  notice,  as  owner  of  tbe  said  premises,  they 
being  premises  fronting  tbe  said  road,  within  the  space 
ef  fourteen  days  from  its  date,  to  sewer,  &c  so  much 
of  tbe  said  road  as  tbe  said  premises  fronted ;  and  that, 
ia  case  tbe  said  R.  Formby  failed  to  comply  with  the 
notice  within  sneh  time,  tbe  local  board  might  exeente 
tbe  said  sewering,  &c.,  and  the  expenses  incurred  must 
be  paid  by  Formby,  together  with  the  costs  in 
default,  if  any,  as  therein  mentioned.  Neither  Formby 
ot  any  other  person  did  the  requisite  works  within  the 
tioie  required,  whereupon  the  local  board  executed  the 
same,  and  they  were  completed  on  tbe  13th  March 

mi. 


In  the  information  it  was  alleged  that  Francis  Peek, 
subsequently  to  tbe  date  and  service  of  the  notice 
dated  15th  May  1861,  became  and  was  at  tbe  time  of 
the  completion  of  the  said  works  the  owner  of  tbe  said 
premises;  that  tbe  reeps.' surveyor  had  apportioned  the 
costs  of  exeonting  such  sewering,  &c.,  and  he  declared 
Peek's  proportion  to  be  115/.  8j.,  which  had  been  duly 
demanded  of  Peek,  and  which  he  refused  to  pay,  and 
which  the  resps.  had  not  declared  to  he  private  im- 
provement expenses,  contrary  to  tbe  statute,  &c.  On 
the  hearing  the  justices  ordered  the  app.  to  pay  the 
1 152.  8s.,  and  10s.  coats,  to  be  levied  by  distress,  Ac, 
or  seven  days'  imprisonment. 

Upon  tbe  hearing  of  tbe  information  tbe  respi.  ptoved 
that  the  road  was  not  a  highway  repurable  at  the 
public  expense  at  the  data  and  service  of  the  said  notice  ; 
that  Kchard  Formby  did  not  raside^in  the  resps.'  dis- 
trict on  the  date  or  service  of  the  said  notice  to  sewer. 
The  notice  was  served  on  Formby  by  being  directed  to 
bim  and  transmitted  through  the  poet-office.  It  was 
proved  that  the  land  described  was  occupied  by  one 
John  Caddick  with  other  premises,  and  that  Richard 
Formby  received  the  rent  of  the  whole  at  the  date  of 
the  notice  and  up  to  2nd  Feb.  1862;  that  Richard 
Formby  gave  Caddick  the  tenant  notice,  dated  30th 
July  1861,  to  quit  all  tbe  premises  on  2nd  Feb.  then 
next,  which  Caddick  did. 

Formby  received  the  rent  of  the  whole  np  to  Candle- 
mas 1862,  on  the  I5tb  April  1862,  and  the  receipt  for 
it  was  produced;  it  appeared  as  if  be  received  such 
rent  as  absolute  owner.  On  the  hearing  of  the  infor- 
mation it  was  admitted  by  tbe  app.  that  the  said 
notices  had  been  served  on  R.  Foimby,  the  work 
properly  done,  and  the  apportionment  correctly  made, 
and  it  was  proved  also  by  tbe  production  of  a  con- 
veyance dated  31st  Oct.  1860  (admitted  to  be  duly 
executed)  that  the  app.  became  and  was  the  owner 
theretmder  of  tlie  ssid  premises,  having  purchased  the 
same  from  one  James  Formby,  and  that  he  never  had 
any  knowledge  of  tbe  notice  of  the  15th  May  1861 
until  tbe  sewerage  woiks  had  been  executed.  That  ha 
had  by  himself  or  servants  driven  cattle  off  the  land 
which  be  had  purchased  as  aforesaid  after  such  pur- 
chase, believing  that  snch  cattle  belonged  to  John 
Caddick,  but  be  never  told  Caddick  or  resps.  tliat  he 
bad  purchased  tlie  laud  described  in  tbe  notice  to 
sewer.  Such  land  consists  of  sand  bills,  on  which  star 
grasa  grows,  but  which  is  not  of  a  pasturable  nature 
for  homed  cattle,  yet  donkeys  will  graxe  there,  and  the 
app.  inmed  liu  donkeys  thereon,  several  of  which 
he  kept  for  domestic  purposes,  but  which  fact  he  did 
not  communicate  to  Caddick.  Tbe  said  land  Has  never 
been  set  apart  or  railed  off  by  the  app. 

Tbe  justices  were  of  opinion  that  Richard  Formby 
was  in  receipt  of  the  rent  of  all  the  said  premises  on 
15th  May  1861,  tbe  date  of  tbe  said  notice  to  sewer 
the  premises  described.  And  the  app.  was  the  owner 
thereof  at  the  time  of  the  completion  of  the  said  sewer- 
age works  on  tbe  ISth  March  1862,  and  that  the  app. 
was  liable  for  the  payment  of  the  coats  of  such  sewerage 
works,  and  convicted  bim  accordingly. 

Tbe  question  was,  whether  the  app.  was  bonnd  by 
the  notice  served  on  Richard  Formby  on  the  IStb  May 
1861? 

Chas.  Pollock,  for  the  app.,  argued  that  the  notice 
before  mentioned,  requiring  tho  work  to  be  executed, 
ought  not  to  have  been  served  upon  Richard  Formby, 
but  upon  the  app.,  as  he  was  clearly  proved  to  be  the 
owner,  his  conveyance  being  dated  31st  Oct.  I860, 
when  he  immediately  took  possession  thereof  by  putting 
in  his  own  donkeys  and  driving  off  others.  He  had 
never  authorised  Richard  Formby,  or  any  other  person, 
to  act  for  him  as  trustee  or  agent,  nor  had,  in  fact, 
Formby  ever  accounted  to  him  for  the  rent.  Formby 
was  not  tbe  owner  in  fact,  or  within  tbe  meaning  of 
I  be  Acts  of  Parliament  in  ^aestioo,  when  tbe  o«ti«« 
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wu  sarvod  on  bim.  Tbe  aervice  of  it  upon  kim,  there- 
fore, wu  in  no  way  binding  upon  Pecli,  nor  did  it 
affect  bis  rigbt  or  interest. 

Leo/fie  Temple  for  resps. — The  notice  requiring  the 
worlu  to  be  executed  served  upon  Formby  wu  properly 
served  so  as  to  bind  tbe  owner  at  tbe  completion  of  the 
vorlcs.  He  vat  in  receipt  of  the  rent  at  tbe  time  the 
notices  were  given,  and  up  to  Candlemas,  the  2nd 
Feb.  1862.  Csddidc,  tbe  occupier,  was  applied  to  and 
asked  who  was  the  person  who  received  his  rent  for  this 
land  in  question,  who  was  his  landlord  and  the  owner, 
and  be  said  it  was  )Ir.  Ricbtird  Formby,  and  tbe  notice 
was  then  served  on  bim  accordingly ;  therefore  be  was 
the  owner  within  tbe  meaning  of  the  Acts  of  Parlia- 
ment at  the  time  of  the  service  of  such  notice.  If  not 
tbe  owner,  then  he  was  agent  or  trustee  for  the  owner 
(being  in  receipt  ef  the  rent),  and  the  actual  owner 
might  sue  him  as  for  money  had  and  received  to  bis 
use,  [PiooTT,  B.— Why  did  yon  not  sorre  the  occu- 
pier, the  _  party  in  possession?]  Tbe  same  difficulty 
would  arise.  He  might  bare  been  occupying  wrong- 
fully for  a  very  abort  time,  whilst  the  real  and  proper 
occupier  had  been  temporarily  out  of  ii<»aesaion,  al- 
though but  for  a  day  or  even  less. 

Pollock,  C.  B.— I  am  of  opinion  that  tbe  reaps, 
are  entitled  to  our  judgment.  The  person  who  re- 
ceives tbe  rent  of  the  premises  from  time  to  time,  not 
only  when  the  notice  was  served,  but  both  before  and 
after  it  and  during  tlie  performance  of  the  work  done,  now 
sought  to  be  paid  for,  must  be  considered  as  "  owner '' 
within  tbe  m<?aniug  of  these  Acts  of  Parliament.  I 
think  therefore  this  was,  under  the  circumstances,  a 
sufficient  notice  served  as  upon  the  "owner,"  and  thnt 
the  app.  is  liable  for  tlioac  ezpensee,  of  which  he  gets 
tbe  benefit 

Bbamwell,  B.— I  am  of  tb)  same  opinion.  It  is 
admitted  that,  although  Peek  was  owner  at  the  time  tbe 
notice  was  given,  yet  Formby  was  permitted  to  take 
the  renU  and  proGts  of  the  land,  and  to  act  altogether 
as_  Caddick's  landlord,  and  tbe  owner  of  the  pre- 
mises for  which  the  expenses  were  incurred ;  but  Mr. 
Pollock's  argument  was,  that  the  notice  shonid  have 
been  served,  not  upon  the  apparent,  but  upon  the  real, 
owner,  the  rightful  receiver  of  the  rent,  or  he  who 
was  rightfully  entitled  to  it;  but,  why  more  to  a 
rightful  owner  tb<n  a  rightful  occupier  ?  How  are  the 
parties  desirous  of  serving  such  notices  to  find  out  who 
should  rightfully,  or  who  does  wrongfully,  receive  the 
rents,  or  remain  in  possession  ?  I  do  not  thiuk  such 
a  burden  i.*,  or  ever  was,  intended  to  b«  thrown  upon 
officers  of  local  boards  of  health,  and  tbe  meaning  of 
these  Acts  of  Parliament  u,  that  the  notice  may  be 
served  npon  the  person  who  is  de  fucto  the  occnpier, 
or  if  served  on  the  "  owner,"  then  it  may  be  served 
upon  the  person  who  de  facto  receives  tbe  rent  of  such 
occupier,  and  appears  to  the  occnpier  and  others  in- 
terested as  the  owner  of  tbe  premises.  "Owner"  is 
defined  by  the  2nd  section  of  the  first  Act  to  mean 
the  person  for  the  time  being  receiving  the  rack-rent  of 
tlie  premises  in  connection  with  which  tbe  word  is 
used,  whether  on  hii  own  account  or  as  agent,  or 
trustee  for  any  other  person.  To  my  mind,  this 
tefers  to  a  di  facto  receiver  of  the  rent,  whether 
rightfully  or  wrongfully  so.  The  app.  contended  that 
he  was  the  actual  owner,  yet  bad  no  notice  or  know- 
ledge of  these  proceedings  by  the  local  board  of 
health ;  then,  if  so,  whose  fault  was  it  ?  Clearly  it  is 
the  fault  of  the  true  owner  that  he  does  not  receive 
his  own  rent,  or  permit  his  own  agent  to  do  it  for  him 
on  bis  behalf.  It  appears  to  me  tbe  service  of  tlie 
notice  ¥ras  a  good  service,  and  tbe  decision  of  the 
Justice*  right 

Ghahmbll,  B. — I  also  think  oar  judgment  shonid 
be  for  the  resps.  It  seems  perfectly  clear  that 
Peek  was  the  rent  owner  at  the  lime  the  works  wS'C 
executed  b/  tb«  res^s.,  )Mi4  that  bo  wai)ld  be  liable  if 


tbe  notice  served  was  a  good  notice  properly  served. 
It  was  served  on  a  person  who  suSciently  answers  tlie 
definition  of  "  owner"  in  the  Act  of  Parliament.  It  is 
treated  as  a  rack-rent,  and  Formby  acts  tbrongbout 
just  as  if  be  received  it  on  his  own  account  from  the 
occupier,  and  so  was  the  "  owner."  Tbe  notice  appeal* 
to  be  a  good  notice  to  originate  tbe  proceedings.  It 
may  be  a  hardship  upon  tbe  app.  to  have  been  served 
with  tbe  notice,  as  be  was  the  actual  owner,  in  fart, 
of  the  land ;  but  I  think  the  service  mads  on  Mr. 
Formby  under  tbe  drenmstances  stated  in  the  case 
was  a  sufficient  compliance  with  the  Acts  of  Parliament 

PiooTT,  B. — It  was  admitted  that  the  notice  h»d 
been  served  and  tbe  work  properly  done,  and  the  only 
question  in  my  mind  was,  whether  it  was  not  a  condition 
precedent  to  the  enforcing  of  these  proceedings  that 
Peek,  as  the  actual  owner,  or  tbe  tenant  or  person  bona 
fide  in  possession  as  occupier,  should  not  have  been 
served.  I  at  first  entertained  some  doubt  about  the 
matter,  and  it  is  not  altogether  removed  now ;  but  on 
tbe  whole  I  incline  to  think  servioe  on  the  reputed 
owner,  or  person  who  receives  tbe  rent  as  owner,  and  is 
referred  to  and  treated  and  considered  by  the  occupier 
as  the  owner,  is  sufficient  If  the  actual  owner  suffers 
any  detriment  about  this,  be  must  consider  it  is 
entirely  of  his  own  making,  nnd  should  blame  himself 
only  for  not  seeing  to  and  looking  after  his  own  properly. 
Judgraentfor  retpi.  mth  cotli. 

Attorneys  for  app.,  LamrtMce  and  iforibty,  6,  Lin- 
coln's-inn-ficlds. 

Attorney  for  reaps.,  /(»&.  Maton,  LiverpooL 


Waklet  ».  Fboooatt, 
CttUing  down  growing  Ireet  of  deeitte  of  land  uWer 

parol  agreement  uUh  tutalor. 
An  owner  of  real  ettalt  can  maintain  an  action 
agaimt  a  person  for,  and  prevent  him  from,  enter- 
ing on  kit  land  and  euUing  down  hit  tunier  under 
an  alleged  verbal  contract  taid  to  Kava  been  made 
with  that  perion  and  He  testator,  although  part 
ofnich  tiiiAer  mag  have  been  cut,  carried  awag  and 
paid  for  in  the  lifetime  of  the  tettator : 
A  plea  alleging   theie  faclt  bg  wag  of  defence   on 

equitable  grouadi, 
UM,  a  bad  plea. 

Trespass  to  recover  damage  for  cutting  down  and 
taking  away  200  fir,  oak,  ash  and  elm  trees  Ix-lung- 
ing  to  tbe  pit,  and  lately  growing  on  bis  lands  at 
Matlock  Bath,  Derbyshire.  The  estate  npon  wliicb 
the  trees  were  growing  was  formerly  tbe  property  of 
the  lute  Thomas  Wakley  (who  died  on  tbe  IGtli  Sl.iy 
1862),  tbe  father  of  the  pit  Tbe  pit  was  devispe  uf 
the  estate  under  bis  father's  will,  and  also  executor. 
After  tbe  death  of  the  late  Thos.  Wakley  the  tcesp.i9-es 
complained  of  were  committed  of  by  deft,  who 
attempted  to  justify  them  under  an  alleged  piml 
agreement  between  himself  and  tbe  late  Mi.  Wakley 
to  purchase  tbe  trees  in  question,  and  some  of  which 
trees  deft,  alleges,  in  pursuance  of  such  parol  con- 
tract, be  cut  down  and  took  away  iu  the  lifetime  of 
the  late  T.  Wakley.  Tuis  is  tbe  contract  which 
deft  sets  up  in  bis  equitable  plea  as  a  justification 
for  tbe  trespasses,  and  the  question  raised  is,  whether 
such  parol  contract  binds  tbe  land  and  the  pit.  as 
devisee  thereof. 

The  declaration  stated  that  the  pit.  was  possessed  of 
certain  land  and  closes  called  Brunswood,  or  Mes'or's 
Allotment  Key  Posture,  and  the  Upper  Holme,  in  tba 
parish  of  Matlock,  in  the  county  of  Derby,  and  tUe 
deft  on  divers  days  and  times  broke  and  entered  tba 
same  land  and  closes  of  tbe  pit,  and  cot  down, 
destroyed  and  carried  away  divers  trees,  underwood, 
and  ornamental  tember  of  the  pit.  tiien  being  anj 
growing  tbrreon,  4ud  conTDTtoJi^lbe  sama  to  bis  owi^ 
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oae,  and  by  means  of  the  premUes  the  saiJ  land  and 
doaes  have  been  aod  are  greatly  injured  in  yalue, 
and  are  rendered  leu  valaable  for  building  pur- 
poeea,  and  the  plL  has  been  hindered  from  enjojing 
the  use  of  the  same  in  the  beneficiiil  manner  as 
formerly,  and  as  he  would  otherwise  have  done,  and 
has  b3en  and  is  otherwise  injured :  and  the  pit.  cUima 
lOOOt  '^ 

Fourth  plea. — For  a  defence  on  equitable  grounds,  deft 
uys  that  heretofore  and  before  aud  at  the  time  of  the 
making  of  the  agreement,  bargain  and  sale  hereinafter 
iDemioaed,  one  Thomas  Wakley,  since  deceased,  was 
poaoessed  and  seised  in  bis  demesne,  as  of  fee,  of  and 
in  the  said  lands  and  doees  respectirely  in  the  said 
dwdaration  mentioned,  and  that  thereupon,  afterwards 
and  before  the  committing  of  the  said  alleged  tres- 
pasiet  in  the  declaration  mentioned,  the  said  Thomas 
Waldey  being  so  possessed  and  seised  as  aforesaid,  by 
and  nnder  a  certain  agreement  then  made,  bargained 
and  sold  to  the  defL  oertain  trees,  underwood  and 
ornamental  timber  then  growing  in  and  upon  the  said 
land  and  closes  in  the  said  deohualion  mentioned,  in- 
cluding, amongst  others,  the  said  trees,  underwood  aud 
ornamental  timber  in  the  declaration  respectively  men- 
tioned, upon  the  terms  that,  in  the  event  of  the  said 
land  and  closes  bemg  sold  by  the  said  Thomas  Wakley 
within  a  certain  time  then  in  that  behalf  named  (as  he 
the  said  Thomas  Wakley  was  then  desirous  to  do),  the 
said  trees,  underwood  and  ornamental  timber  so  bar- 
gained aod  sold  as  aforesaid,  should  be  cut  down  and 
carried  away  and  paid  for  by  the  deft,  within  twelve 
months  from  the  date  of  the  said  agreement,  and  that, 
in  the  event  of  the  said  T.  Wakley  faUing  to  seU  the 
■aid  hud  and  closes  as  aforesaid,  then  that  the  deft. 
might,  from  time  to  time,  as  to  him  (the  deft)  shonld 
seem  fit  and  oonveuient  for  that  porpose,  enter  into 
•ad  npon  the  said  lands  and  closes  respectively  in  the 
declaration  mentioned,  for  the  purpose  of  cutting 
down  and  carrying  away,  and  should  and  might 
then  and  there  cut  down  and  carry  'away  such  of 
the  laid  trees,  nnderwood  and  ornamental  timber 
K>  bargained  and  sold  as  aforesaid  as  he  the  deft 
might  think  fit,  and  that  the  deO.  should  pay  to  the 
•aid  T.  Wakley,  his  executors  or  administrators,  a  cer- 
tain price  or  sum  at  and  after  a  certain  rate  then  in 
that  behalf  agreed  npon  between  them  for  and  in 
respect  of  the  said  trees,  underwood  and  ornamental 
timber  so  from  time  to  time  cut  down  and  carried  away 
as  aforesaid  ;  and  deft  avers  that  the  saidT.  Wakley 
failed  to  sell  the  sud  land  and  doses,  and  the  same 
were  not  sold  by  the  said  T.  Wakley  within  the  said 
time  in  that  bebalf  named  ;  and  that  afterwards  and 
after  the  making  of  the  said  agreement  and  bargain 
•ad  sale  before  mentioned,  and  in  the  lifetnne  of  the 
••id  T.  Wakley,  unce  deceased,  and  before  the  said 
time*  when,  &«.,  the  deft  did  duly  and  nnder 
•ad  in  porsnanoe  of  the  said  agreement  enter  into 
•nd  npon  the  laid  Und  and  doses  therein  mentioned 
Iw  the  purpose  of  cutting  down  and  carrying  away, 
sad  did  then  and  there  cut  down  and  carry  awuy 
divers  of  the  said  trees,  underwood  and  ornamental 
timber  ao  biugained  aud  sold  as  aforesaid,  other 
than  the  said  trees,  nnderwood  and  ornamental 
timber  in  the  declaration  mentioned,  and  then  duly 
paid  for  the  same  nnder  and  according  to  the 
t«nns  of  the  said  agreement  in  that  behalf ;  and 
deft  further  says  that  the  said  T.  Wakley 
iwiag  10  possessed  and  seised  of  the  said  land  aud 
doses  as  aforesud,  duly  made  and  published  his  last 
will  and  testament  in  writing  aocording  to  the  form 
of  the  statute,  &c.,  and  thereby  gave  and  devised  the 
said  lands  sad  closes  respectively  in  the  dedara- 
tioo  meationed  to  the  pit,  and  that  afterwards  and 
before  the  committing  of  the  said  trespasses,  the  said 
T.  W.tkUy  being  so  p  is&esited  and  seised  as  aforesaid, 
deport  Uiu  iifs  without  having  i&  toj  m»j  reMed 


or  altered  the  said  devise  to  the  pit ;  and  deft,  fur- 
ther  says,  that  afterwards  and  after  the  death  of  said 
T.  Wakley,  and  within  a  reasonable  time  in  that 
behalf,  he  (deft.)  duly  and  under  and  by  virtue  of  the 
said  agreement  and  bargain  and  sale  entered  into  and 
upon  the  said  land  and  doees  respectively  in  the 
said  declaraUon  respectively  mentioned,  for  the  pur- 
pose of  cutting  down  and  carying  away,  and  did  then 
and  there  duly  and  under  and  according  to  the  said 
terms  of  the  said  agreement,  and  within  a  rsasonable 
time  in  that  behalf,  cfit  down  and  carry  away  the  said 
trees,  underwood  and  ornamental  timber,  the  same 
respectively  forming  part  of  the  said  trees,  imderwood 
and  ornamental  tioiber  so  bargained  and  sold  by  the 
said  T.  Wakley  in  his  lifetime  as  aforesaid,  which  ore 
the  said  alleged  trespasses  in  the  said  declaration 
mentioned. 

Demurrer  thereto  and  joinder. 

Bayit,  Serjt,  in  support  of  the  demurrer,  contended 
that  a  parol  agreement  made  with  the  former  owner  of 
the  pit's  land,  is  no  justification  to  the  trespasses  admitted 
by  the  plea,  and  is  a  matter  oonoeming  the  executors 
of  the  former  owner,  and  not  oonoeming  the  pit ;  that 
the  fourth  plea  is  bad,  because  the  agreement  therein 
mentioned  is  a  personal  agreement,  and  even  if  it 
binds  the  personal  representatives  of  the  testator,  it 
does  not  bind  the  land  in  sny  way,  either  at  law  or 
in  equity,  or  affect  the  owner  of  the  land  in  any  way 
whatever.  That,  supposing  in  equity  the  land  ii 
charged  with  the  agreement  that  fact  would  nut 
entitle  the  deft  to  take  the  law  into  his  own 
hands  and  to  commit  the  trespasses  admitted  in  the 
fourth  plea  against  the  will  of  the  owner  of  the  land; 
it  could  only  entitle  him  to  apply  to  •  court 
of  equity  to  have  the  benefit  of  the  charge  carried  out. 
That  the  agreement  is  s  parol  agreement  relating  to 
land,  and  is  not  to  be  performed  within  a  year,  and 
that  there  had  been  no  such  part  performance  as  to 
take  the  case  out  of  the  Statute  of  Frauds.  That  it 
would  be  necessary  for  the  personal  representatives  of 
the  testator  to  be  defts,  in  the  suit  in  equity,  and  that 
consequently  a  court  of  common  law  could  not  do  justice 
between  the  parties.  He  referred  to 
Sug.  V.  &P.  150; 

Wodehomt  v.  /VireiroMer,  5  E.  &  B.  277 ; 
liinet  Royal  Society  v.  Maynag,  10  Ex.  489  ; 
a-ri  V.  Laurie  (P.  0.),  36  L.  J.  36,  Ex. 

R.  E.  Turner,  for  deft,  in  support  of  the  plea, 
argued  that  the  pit  having  become  possessed  of  the 
land  and  doses  mentioned  in  the  declaration  as  the 
devisee  of  the  Thomas  Wakley  mentioned  in  the 
plea,  took  and  became  possessed  of  the  same  subject  in 
equity  to  precisely  the  same  rights  and  incidcuts  as 
those  which  attached  to  and  were  charged  upon  the 
estate  and  iaterest  therein  of  the  testator  at  the  time 
of  his  death  ;  and  therefore  that  the  pit  cannot  in 
fraud  and  contravention  of  the  contract  entered  into 
by  his  testator,  and  without  any  revocation  or  deter- 
mination thereof,  maintain  this  action  in  respect  of 
the  matten  and  acts  which  are  admitted  upon  the 
record  to  have  been  dune  and  committed  nnder 
and  according  to  the  terms  of  such  contract. 
That  it  is  immaterial  for  the  purpose  of  the  plea 
whether  the  contract  is  or  is  not  alleged  to  be  in 
writing,  inasmuch  as  the  deft,  is  not  seeking  to  charge 
the  pit  on  the  contract,  but  merely  to  prevent 
him  from  maintaining  this  action  against  the  deft,  for 
mattera  done  by  him  in  conformity  with  the  terms  of 
the  contract ;  for  the  Statute  of  Frands  does  not  vacate 
a  contract  of  this  description,  though  made  by  parol 
only,  but  merdy  precludes  the  bringing  of  an  action  to 
charge  thereon  either  of  the  contracting  parties;  that 
the  pit.,  as  such  devisee,  cannot  in  equity  revoke  or 
take  any  objection  to  the  nature  of  the  contract  with 
which  his  testator  diarged  and  bound  in  equity  the 
lands  and  closes,  upon  (bs  gromid  tbat  the  lestatur 
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during  Ilia  lifetime  acquiesced  in  and  saffered 
and  permitted  tlie  deft,  in  part  to  carry  out 
and  perform  such  contract,  and  ttins  render  it  im- 
possible that  the  deft,  shonld,  if  such  contract  were 
uoir  rerolced,  be  placed  in  his  original  position  witli 
respect  to  the  subject-matter  of  such  contract.  That 
the  contract  and  the  fact  of  it  hiring  been  in  part 
performed  \>j  the  deft,  with  the  acquiescence  of  the 
testator  amounted  to  a  parol  licence,  coupled  with  a 
valid  grant  of  the  trees  in  question,  and  therefore 
that  the  pit.,  who  in  equity  staijils  in  precisely  the 
same  position  as  bis  testator  did  at  the  time  of  his 
death,  is  in  equity  bound  by  and  estopped  from  re- 
voking or  defeating  his  testator's  act  in  the  nature  of 
a  grant.     He  cited 

Wood  r.  LeadbiUtr,  13  H.  &  W.  838,  842; 
2  Storey  Eq.  Jur.  sect.  761  and  783  (4th  edit.) 

Pollock,  C.B. — I  am  of  opinion  that  the  deft.'s 
plea  cannot  be  supported.  It  was  no  doubt  a  great 
Iwnefit  to  suitors  when  the  law  became  changed  by 
which  facts  may  be  stated  in  a  plea  by  way  of 
equitable  defence;  but  one  of  the  first  restrictions  to  a 
plea  on  equitable  grounds  in  a  court  of  law  was,  that 
unless  it  di^dosed  circumstances  which  would  in  equity 
entitle  the  deft  to  a  decree,  and  would  do  complete  and 
final  justice  between  the  parties,  such  a  plea  would  not 
be  good,  and  that  instead  of  filing  a  bill  in  equity  to 
rvstraiii  the  opposite  party  from  committiug  a  wrong, 
the  object  may  be  obtained  at  common  law  by  giving 
the  parties  relief  at  once,  and  finally  settling  all 
other  matters  of  the  suit  to  terminate  the  litigation. 
If  a  plea  were  such  as  in  a  court  of  equity 
wonld  be  s  complete  answer  to  the  pit.  s 
claim,  this  conrt  would  allow  it,  bnt  we  ought 
not  to  permit  equitable  doctrine  to  be  thns  applied 
to  any  new  case  so  as  to  increase  the  equitable  juris- 
diction of  courts  of  common  law,  and  shonld  listen 
with  great  caution  to  argaments  extending  the  doc- 
trine of  equity  in  these  courts.  Wood  v.  Lead- 
biller,  13  M.  &  W.  S38,  was  referred  to,  which 
decides  that  a  right  to  come  in  and  remain  for  a 
certain  time  on  another's  land  can  be  granted  only 
by  deed,  and  that  a  parol  licence  to  do  so  is  re- 
vocable at  any  time  without  even  refunding  the  money 
paid  fur  it.  What  can  one  infer  from  that  report 
but  that  the  heirs  to  real  estate  may  stop  a  man 
from  entering  on  his  land  and  cutting  down  bis 
timber  naderan  alleged  contract,  not  in  writing,  made 
yeira  before  with  his  ancestor?  I  expected  from  the 
delt.'s  learned  counsel  some  authority  to  support  his 
argument  with  reference  to  the  Statute  of  Frauds, 
but  none  was  cited.  This  plea  would  not  settle  the 
wholo  matter  between  the  parties,  or  do  complete 
Justice  between  them,  and  on  that  ground  alone,  as  it 
appears  to  me,  the  plea  is  bad. 

Bkamwell,  B. — I  think  sotoo.  Before  the  C.L.P.  A. 
it  was  deemed  very  desirable  that  defences  on  equit- 
able grounds  should  be  allowed ;  it  appeared  to  me 
inconvenience  may  attend  it,  and  thia  confirms  me  in 
my  view  of  it.  This  may  be  likened  to  an  action  on  a 
bond  under  the  stat.  8  &  9  Will.  3,  c  11,  setting  out 
the  condition  of  a  bond,  and  then  assigning  breaches. 
A  plea  to  be  good  for  defence  on  equitable  grounds 
ought  to  show  a  complete  defence  in  itself,  and  cer- 
tainly this  does  not.  If  judgment  were  to  be  signed  for 
the  deft.,  and  entry  made  that  ha  do  go  thereof 
without  day,  &c.,  the  greatest  injustice  might  be 
done,  aa  the  deft,  must  clearly  pay  somebody  in 
*ome  way  or  other  for  the  trees ;  but  bow  is  he  to 
be  made  t«  pay  for  them  if  this  plea  is  «  good  plea? 
The  pit.  as  devisee  here  could  not  recover  in  this  suit, 
nor  could  the  execntors  of  the  deceased,  be,  deceased, 
being  the  person  with  whom  the  verbal  contract  is  said 
to  have  been  made ;  and  so  far  from  complete  justice 
being  done  between  the  parties  in  this  suit,  it  seems 
to  me,  if  this  g\»x  iren  (o  b«  Iteld  good,  that  great 


injustice  would  be  done.  The  plea,  I  think,  is  a  bad 
plea,  and  the  pit  is  entitled  to  otir  judgment  on  the 
demurrer. 

CnANNELL,  B. — I  also  am  of  opinion  that  the  pit. 
is  entitled  to  the  judgment  of  the  court.  The  facta 
shown  here  wonld  not  entitle  the  party  to  a  perpetnil 
injunction  in  equity,  granted  abwdntely  and  without 
any  conditions. 

PiooTT,  B. — I  am  of  the  same  opinion,  and  oa  this 
short  ground,  that  the  court,  upon  the  statements  ia 
this  plea,  conld  not  do  final  justice  between  the  parties. 
JudgmtHl  for  tU  pit. 

PiL's  attorneys,  Fraaeii  and  Blakt,  5,  Serle-stiect, 
Lincoln's-inn. 

Deft.'<  attorneys,  Haahiai  and  Co.,  Boswell-ooait. 

Friday,  Nov.  13. 

EaSTOM  and  ANOTUKB  v.  PSATr  AND  AltOTUIR. 

Leatmg  jpowtr—Repairmg  UoM—Term  of  jean— 

CoMfrucfton  of  power. 
A.  dmittd  hU  freehold  house,  ihede,  garde  aed 
premiiet,  need  bg  him  ia  tlie  buiinett  of  afdl- 
monger,  at  Bermondsey,  to  hit  three  daug^ert, 
and  the  eurvivor  of  them,  for  Vfe,  teith  poutrle 
grant  lea>ee  thereof  for  a  term  of  geart  not  ex- 
ceeding ttaenlg-one  geari  at  a  rack-rtal,  andmli- 
out  taking  ang  premiumt  for  the  same,  or  ea 
building  or  repairing  teaeee,  for  the  term  ofttxl) 
gears ;  remainikr,  after  the  decease  of  the  last  leMnl 
for  life,  to  the  testator's  four  sons  tn  fee,  as  teneati 
in  common.  The  sureiving  tenant  for  life,  ig  m 
indenture  <f  lease,  dated  29th  Sept.  1859,  end 
purporting  to  be  pursuant  to  and  in  exercise 
of  the  laid  power,  devised  the  premises  to  U. 
for  the  term  of  forig  gears,  at  the  gearlg  rait 
of  not,  pagable  ^uarterlg,  and  B.  covenaitlei 
for  pagment  of  rent  and  taxes,  and  also  Iktt 
he,  his  executors,  administrators  and  as^u, 
vmuld  wett  and  sufficienUg  repcnr,  uphold,  paist, 
maintain,  amend  and  keep  the  premises,  and  all 
buildings  thereafter  erected,  and  aU  trails,  ic 
vith  all  manner  of  necessary  reparations,  i-e,  fl«d 
the  said  premises  so  being  in  all  things  uxU  and  s>^- 
cienllg  repaired,  (fc,  at  the  expiration,  4c;peaceablf 
gield  up,  4c !  md  tlie  lease  contained  th*  other  uteal 
covenants.  On  (As  death  of  the  surviving  lenaMtfor 
life,  l/ie  remaindermen  brought  ejeotment  against  the 
lessee,  and  it  was  proved  that,  at  the  date  of  Ae  lease, 
tome  of  the  buildings  had  been  recenthf  reball, 
and  uere  in  good  repair,  bat  the  dwelling-house  aad 
other  buildings,  though  habitable  and  in  tenantaUe 
rg>air,  were  soold  and  deeagtd  as  to  be  likt^  f 
become  ruinous  from  operation  of  lime  and  orditrj 
wear  and  tear: 
Ifeld,  that  the  lease  was  not  a  due  execution  eflhe 
power.  It  was  not  a  lease  at  rack-rent,  becausi  it 
was  for  more  than  taenlg-one  gears,  and  it  was  not, 
whether  looking  at  the  terms  of  the  lease  or  the 
extrinsic  circumstances  given  ia  evidence,  as  to  ihi 
state  of  repairs,  a  repairing  least  tuck  as  waM 
satisfy  the  power. 
Oaare  {per  Pollock,  C.  B.  midChamtU,  fi.),wte<i«'> 
if  the  lease  exceeded  twenty-one  gears,  it  ttuM  i< 
for  the  definite  period  qftixtg  geart. 
Per  Bramwell,  B. :  That  it  need  not  be.  The  leatk} 
power  is  in  derogation  of  the  remainderman's  titk, 
and  therefore,  in  all  reason,  conslruissg  it  lius,iti^ 
"  You  mag  leate  to  the  extent  of  sixty  geart  t 
(Isherwood  v.  Oldknow,  3  U.  i  S.  382.) 
Ejectment  by  pits,  as  remainderneo,  against  defts. 
as  lessees  nnder  the  tenant  for  life,  to  rsoover  pos- 
session of  messuages,  workshops,  warehouses  and 
premises  used  in  the  busineK  of  a  fellniaogsr  •( 
Bermondsey.  
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Bj  h'u  will,  datoil  4th  Sept.  1828,  Charles  Easton 
deTijed  his  freehold  house,  sheds,  yards  and  premises 
aitiuta  in  the  Grange-road,  Beruioadse;  (the  premises 
in  question),  "  and  at  which  he  then  resided,  unto  his 
three  daoghters,  Sarah  Smith  Easton,  Abigail  Easton 
and  Hsrj  Easton,  to  hold  to  them  and  the  surrirors 
tod  survivor  of  them,  daring  the  term  of  their  natural 
liras,  uUh/uU  poaer  to  them  or  her  to  grant  leaies 
tkerto/,  or  of  cmy  part  thertof,  fur  a  term  or  terms  of 
jam  not  exceeding  tiotntg-one  yean  at  a  rach-rent,  and 
vitioat  lakinrj  ang  premium  or  premiunu  for  t/te 
(oau,  or  on  huUding  or  repairing  leasetfor  the  term  of 
tizljl  ftart ;"  and  from  and  after  the  decease  of  the 
loDgest  llrer  of  his  said  three  daughters,  testator 
derised  the  same  premises  unto  his  fonr  sons,  Samuel 
Euton,  William  Easton,  Thomas  Easton  and  John 
Easton,  their  heirs  and  assigns  for  over  as  tenants  in 
common,  and  died. 

Mar;  Easton,  having  snrrived  her  two  sisters,  and 
being  sole  sarviving  tenant  for  life  of  the  premises, 
bftn  indenture  of  lease,  dated  29th  Sept  1859,  in 
consideration  of  the  rents,  covenants  and  agreements 
in  the  said  lease  reserved  and  contained  on  the  lessees' 
part,  and  parporting  to  be  made  bj  her  pursuant  to  and 
in  execotien  of  the  said  power  or  authority  given  to  her 
by  the  said  will,  demised  and  leased  the  premises  to 
one  Henry  William  Hnnt,  his  executors,  administrators 
and  assigns,  for  the  term  of  forty  years,  at  the  yearly 
rent  of  110/.,  payable  qturterly  to  the  said  H. 
Easton,  or  her  assigns,  or  unto  the  person  or  per- 
sons for  the  time  being  entitled  to  receive  the  same. 
And  the  said  W.  B.  Hnnt,  for  himself,  his  heirs, 
exemtors,  administrators  and  assigns,  thereby  cove- 
nanted with  the  said  M.  Easton,  her  executors, 
(dminiitrators  and  assigns,  and  also  with  the  person 
or  persons  entitled  as  aforesud  by  these  presents  in 
manner  following ;  that  is  to  say,  that  be  the  said 
H.  W.  Hunt,  his  execntors,  &o.,  should  and  would, 
&C.  pay  rent,  rates  and  taxes,  &o. ;  and  also  should  and 
would,  at  his  and  their  own  costs  and  charges,  when 
aid  as  often  as  need  shoul  1  require  during  the  term, 
well  and  sufficiently  repair,  nphold,  support,  paint, 
maintain,  amend  and  keep  the  demised  premises  and 
•11  bnildings  thereafter  erected  by  him  thereon,  and  all 
pavements,  walls,  fences,  &c.  belonging  or  which 
>hoold  belong  to  the  same  premises,  in,  by  and  with  all 
manner  of  needful  and  necessary  reparations,  cleansings, 
occ.  And  the  said  demised  premuses  so  being  in  all 
things  well  and  snfBciently  repaired,  upheld,  supported, 
•mended  and  kept  together,  with  all  doors,  wainscots, 
ftc.,  »nd  all  snch  things  as  then  were  or  at  any  time 
thtreufter  during  the  said  term  thereby  granted 
•liouU  be  any  ways  fixed  or  fastened  to  or  set  up  in  or 
upon,  or  which  should  belong  to  the  said  demised 
premises,  should  and  would  at  the  expiration,  &c., 
peiceably,  &c.,  yield  up  unto  the  said  M.  Easton,  or 
ber  assigns,  or  the  person  or  persons  entitled  as  afore- 
Mid;  and  likewise,  that  it  should  be  lawful  for  the  said 
U.  Easton,  or  her  assigns,  or  the  person  or  persons 
entitled  as  aforesaid,  thoir  stewards,  surveyors  and  work- 
men, three  times  in  every  year,  or  oitener  daring  the 
term,  at  proper  times  in  the  day,  to  enter,  &c.  (power 
••  estry  on  demand  to  view  the  state  of  repuira,  and 
to  give  notice  of  defects  and  needful  amendments) ; 
Md  that  he  the  said  H.  W.  Hunt,  liis  executors,  &c., 
•bonld  and  would  within  three  months  next  after  every 
"th  noUce,  well  and  snfBciently  repair,  amend  and 
"^  good  all  soch  defects  and  wants  of  reparation 
whatever  in  the  thereby  demised  premises." 

f>nbaeqnentlyto  the  said  lease  M.  Easton  and  H.  W. 
unnt  mortgaged  the  premises  to  Messrs.  London  and 
^••ne  for  50(W.,  and  by  an  indenture  dated  3rd  Aug. 
'860  M.  Easton  demised  the  said  premises  to  the 
«"d  mortgagees  for  (subject  to  the  said  lease)  99 
feari,  if  Jjo  ^  |o„g  \\^,^,\^  |,„j  u.  \y_  !!„„(  demised 

m  Mine  19  ihem  for  the  residue  of  the  term  granted 


to  him  by  the  said  lease  except  the  last  day,  as  a 
security  for  the  repayment  of  the  mortgage  money  and 
interest;  since  which  mortgage  Mary  Eastou,  the 
tenant  for  life,  has  died. 

The  pits,  (who  claim  as  heir-at-law  and  devisee  res- 
pectively of  two  of  the  said  sons  and  altimate  devisees 
named  in  the  said  testator's  will)  contending  that  tlio 
lease  granted  by  Mary  Easton  to  H.  W.  Hunt  was 
not  a  due  execution  of  the  power  to  lease  given  by 
the  testator's  will,  brought  ejectment  against  defis., 
who  are  tenants  to  the  said  mortgagees,  to  recover 
possession  of  the  premises. 

At  the  trial  before  Bramwell,  B.  and  a  special  jury, 
at  the  last  summer  assizes  at  Croydon,  a  verdict  was 
found  for  pits.,  with  leave  to  defts.  to  move  to  enter  the 
judgment  in  their  favour,  if  the  conrt  should  b«  of 
opinion  that  the  lease  in  question  was  a  valid  one.  It 
was  also  arranged  between  the  parties  that  there  should 
be  an  inquiry  into  the  state  of  repair  of  the  premises  in 
question  at  the  date  of  the  lease,  and  that  the  result 
should  be  taken  as  proved  at  the  trial.  An  order  of 
reference  to  an  arbitrator  was  accordingly  made,  and 
the  arbitrator  having  iieard  evidence  on  the  matter, 
made  his  certificate  on  the  14th  Sept.  last,  whereby  he 
found  "that  at  the  time  when  the  said  lease  wns 
granted  the  buildings  marked  H.  on  the  plan  in  the 
margin  of  the  lease  had  been  recently  rebuilt  and  were 
in  good  repair;  bat  that  the  dwelling-house  and  other 
buildings  comprised  in  tho'said  lease,  though  habitable 
and  in  tenantable  repair,  were  so  old  and  decayed 
as  to  be  likely  at  any  time  to  become  ruinous  and  unfit 
for  the  purposes  for  which  they  bad  theretofore  been 
used,  from  the  mere  operation  of  time  and  ordiuary 
wear  and  tear. 

A  rule  was  obtained  in  this  term,  porsnant  to  leave, 
to  set  aside  the  pits.'  verdict  aud  enter  it  for  the  defls., 
on  the  ground  that  the  said  lease  was  a  due  execution 
of  the  power  to  lease  given  by  the  will  of  Charles 
Easton  ;  against  that  rule 

Lush,  Q.  C.  and  Murphy  now  showed  caose. — The 
power  was  twofold.  First,  there  was  a  limitation  of  any 
term  not  exceeding  twenty-one  yeori  at  rack-rent ;  se- 
coudly,on  a  building  or  repairing  lease  for  the  term  of  sixty 
years.  To  come  to  a  right  construction  of  the  power,  it  was 
needful  to  see  what  was  the  mind  of  the  testator.  The 
plan  on  the  lease  showed  a  large  space  of  land  un- 
occupied by  any  bailding.  His  mind  was  evidently 
that  this  would  come  in  for  building  land,  and  be  meant 
to  give  the  tenants  for  life,  his  daughters, the  power  cither 
to  lease  it  for  twenty-one  years  at  a  good  rent,  so  that  it 
might  be  used  for  its  accustomed  business  purposes  of 
a  tanyard,  or  to  let  it  out  on  building  leases  for  such  a 
term  as  would  indace  persons  to  build  upon  it,  and  so 
the  reversioners,  his  sons,  would  get  the  benefit.  Here 
the  lease  was  neither  for  twenty-one  nor  sixty,  but 
for  forty  years.  The  rent  reserved  was  not  a 
rack-tent,  nor  was  it  a  twenty-one  years'  term, 
nor  a  building  or  repairing  lease.  First,  it  was 
submitted  that  the  word  ''or"  must  he  read  "and," 
viz.,  "  building  and  repairing  lease  ;"  otherwise  there 
would  be  nothing  to  repair.  It  must  be  a  lease  com- 
pelling the  lessee  to  build,  and  having  built  to  repair. 
Secondly,  testator  intended  a  repairing  lease.  W.13 
this  a  repairing  lease  ?  To  come  to  a  conclosion  on 
that,  the  certificate  of  the  arbitrator  must  be  looked 
at.  It  was  clear  from  that  finding  of  the  arbitrator 
that,  under  the  covenants  in  this  lease,  the  lessee  was 
only  bound  to  patch  up.  The  replacing  buildings 
decayed  by  the  "  wear  and  tear  "  of  time  woold  come 
upon  the  landlord  under  an  ordinary  lease,  and  the 
covenant  here  was  no  more  than  the  ordinary  form  of 
covenant  to  repair.  Doe  dein  Dymoke  v.  Witheri,  2  B. 
&  Ad.  896 ;  1  L.  J.,  N.  S.,  38,  K.  B.,  showed  the 
diSvircnce  between  a  covenant  to  rebuild  and  to  repair, 
and  a  distinction  also  between  a  cov(>n:'.nt  in  a  repair- 
ing loose  and  a  covenant  to  repair  iu  ^  lc43c  *t  rack- 
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not  In  the  absence  of  a  specific  corenant  to  do  tbe 
act  which  formed  tbe  consideration  for  the  lease  tlie 
reTersionen  wonid  come  within  the  mischief  mentioned 
by  Tuunton,  J.,  in  Dot  r.  Wither:  Tlie  distinction  in  tbe 
will  between  tlie  two  terms  was  conclusive  as  to  the  tes- 
tator's intention.  Thirdly,  the  testator  having  prescribed 
"  tht  term  of  sixty  years,"  a  forty  years  term  did  not 
comply  with  the  power.  On  that  point  hhtraood  v. 
Oldtnoia,  3  M.  &  S.  382,  would  be  cited  contra,  where 
a  power  to  demise  for  a  longer  term  was  held  to  in- 
volve a  power  to  lease  for  a  shorter  one,  bat  that  was 
upon  looking  at  tbe  whole  will.  It  was  a  question 
of  intention  therefore.  In  that  case  it  was  to  be  a 
maximum.  Here  "  sixty  years  "  was  to  be  a  minimum. 
It  was  contended,  first,  that  the  power  must  be  read 
"  building  and  repairinK ;"  secondly,  that  if  it  was 
not  meant  to  be  a  "  repairing  lease,"  it  was  not  to  be 
an  ordinary  lease,  but  one  which  would  secnre  repairs 
being  done  for  tbe  benefit  of  the  reversioners  ;  and 
thirdly,  that  a  specific  long  term  was  intended  for  their 
benefit.  They  referred  also  to  Lord  St.  Leonards'  com- 
ments on  Dot  V.  Withert,  2  Sag.  Pow.  472,  6ih  edit., 
as  the  only  other  authority  on  the  point  they  had  been 
able  to  find. 

Itaj/mond,  contra,  in  support  of  tho  rule. — The  lease 
was  a  due  execution  of  the  power.  What  was  tes- 
tator's intention  ?  A  will  was  a  popular  iustmment, 
not  to  be  construed  so  strictly  as  a  deed.  Uia  first 
object  was  his  three  daughters ;  secondly,  his  four 
sons.  He  therefore  postponed  his  sons  and  secured  a 
benefit  to  the  tenants  for  life,  without  damage  to  the 
reversioners :  the  property  was  not  to  go  over  to 
them  in  a  worse  condition,  not  to  be  wasted.  There 
were  tkree  alternatives,  viz.,  a  lease  at  rack-rent,  or  a 
building  lease,  or  a  repairing  lease — for  the  court  would 
not  turn  "or"  into  "and  "  at  the  mere  suggestion  of 
the  other  side  that  sneh  a  conatruetion  would  benefit 
their  case.  This  was  clearly  n  repairing  lease ;  there 
was  a  covenant  to  repair.  What  bad  tbe  testator  in 
Ilia  mind  ?  He  bad  two  states  of  things  in  his  mind  : 
if  the  premises  wore  in  good  repair  at  the  time  of  tbe 
lease,  such  as  would  comnand  a  good  rent,  then  to 
lease  them  at  the  best  rack-rent.  But  they  might  hi 
in  bad  repair,  and  be  might  not  know  that  a  rack-rent 
lease  contained  a  covenant  to  repair,  and  so  if  they 
were  in  bad  repair  at  that  time,  then  he  would  have  a 
repairing  lease,  taking  a  premium  from  tbe  lessee  in  tbe 
shape  of  a  covenant  to  rep.iir,  which  would  bring  up 
the  premises  to  a  condition  which  would  command  a 
good  rjck-rent.  The  covenant  is  not  only  to  repair,  but 
to  keep  in  repair.  Whether  the  lessee  performed  his 
Covenant  or  not  was  not  tbe  point.  The  tenant  for  life 
had  done  all  required  of  her  in  exacting  tbe  covenant. 
Tlie  term  "  repairing  lease"  had  no  defined  meaning. 
Both  in  form  and  sjUtance  this  lease  complied  with  the 
power;  Tbe  court  were  asked  to  constme  the  language 
of  the  will  differently  from  that  which  testator  had 
used.  No  doubt  there  were  oases  where  that  bad 
been  done,  but  in  Doe  r.  Withert  tbe  very  strain  of 
the  case  and  basis  of  the  judgment  was,  that  it  was  a 
covenant  not  to  do  one  thing  or  the  other,  but  to  do 
both.  hhermood  v.  OWmow  was  a  jn-ima  facie 
authority  in  defts.'  favour  as  to  the  forty  years.  As 
Lord  Elleaborongb  there  said,  if  tbe  reversioner  got 
his  right  sooner  than  later,  it  was  rather  to  the 
prejudice  of  the  tenant  for  life.  On  these  grounds  be 
contended  the  role  should  be  made  absolute. 

PoLlocK,  C.  B. — I  agree  with  the  rest  of  the  court, 
and  we  are  all  of  opinion  that  this  rnle  must  be  dis- 
charged. On  considering  the  mere  question  as  to  the 
length  of  the  term,  I  own,  both  on  looking  at  the 
document  and  considering  the  authorities  on  which  the 
principle  is  decided,  we  could  not  determine  merely 
upon  tbe  quostion  of  tbe  length  of  lease.  But  a  very 
clear  gronnd  of  decision  arises  out  of  this :  the  lease 
xmfH  Mtlwr  \n  »  1mm  »l »  rtdt-nnl  for  tvraty-tus 


years,  or  a  building  or  repairing  lease  for  something 
more.  I  assume,  for  the  moment,  it  might  be  for  fifty 
years,  or  aixty  years,  or  anything  short  of  sixty  yean; 
still  it  is  not  at  a  rack-rent;  it  is  not  good  u  a 
lease  at  a  rack-rent  because  it  is  for  more  thia 
twenty-one  years ;  it  is  not  good  for  more  thaa 
twenty-one  yean  becaose  it  is  not  a  repairing  luse. 
I  am  of  opinion,  therefore,  that  tbe  rule  most  be 
discharged. 

CiiAN»BU.,B. — lamofthesameopinion.  This,beiiij 
a  lease  for  a  term  exceeding  twenty-one  years,  cannot,  ia 
my  judgment,  be  a  good  lease  in  execution  of  the  power, 
unless  it  is  either  a  building  or  repairing  lease.  I  wouU 
rather  not  at  present  give  any  opinion  on  one  of  tU 
points  mooted,  whether,  if  tbe  lease  exceeded  twenty-oo< 
years,  it  must  be  for  the  dirfiaite  period  of  sixty  yean, 
because  I  doi  not  think  it  necessary  ;  nor  upon  the 
question  whether  the  word  "  or  "  in  this  lease  shoold 
he  read  "and;"' because,  if  I  adopt  my  brother  Pigott's 
argument  that  the  word  "  or"  must  be  read  "  or,"  it  ii 
not  pretended  that  this  was  a  building  lease,  and  then  th« 
question  is  reduced  to  tbu,  whether  it  is  a  repiiriiij 
lease.  I  am  of  opinion,  whether  we  look  to  the  terms 
of  tbe  lease  or  to  those  extrinsic  circuuulancM  wliich 
were  referred  to  in  the  course  of  the  argument,  tlut 
thia  cannot  be  considered  a  repairing  lease,  sock  u 
would  satisfy  tbe  will. 

Pioorr,  B.— I  am  quite  of  tbe  same  opinion.  I 
think,  in  the  language  here  used,  which  is  "  or  buiMin; 
or  repairing  lease,"  the  parly  meant  by  tbe  w«rJ 
**  repairing "  to  signify  something  different  from  sii 
ordinary  covenant  to  repair,  which  is  to  be  found  in  su 
ordinary  farming  lease  where  premisas  are  let  at  s 
rack-rent.  Inasmuch  as  this  lease  contains  only  tboa 
ordinary  covenants,  I  think  it  quite  clear  it  is  not 
within  tbe  language  of  the  power,  and  tberefon  tlie 
lease  is  bad. 

Bbaiiwell,-B. — I  am  of  tbe  same  op'inion.  I  <1« 
not  want  to  express  an  opinion  on  a  matter  not  nttti- 
sarily  to  be  deoided.  but  at  the  trial  1  thought  the 
point  made,  that  this  lease  should  have  b«ra  for 
sixty  years  if  not  under  the  first  part  of  the  pevcr, 
could  not  bo  supported.  It  seems  to  me  that  tlu 
leasing  power  is  in  derogation  of  the  remainderiuau'ttilk; 
therefore,  construing  it  thus,  it  is,  "  You  may  lease  te 
tbe  extent  of  sixty  years."  It  ia  quite  a  matter  o( 
speculation  whether  it  is  not  as  much  worth  while  far 
tbe  remainderman  to  have  a  short  lease  as  a  loag  one. 
I  think  tbe  ease  of  hhenaooi  v.  Oldknow  is  in  poiuL 
I  say  nothing  more  abont  that ;  but  upon  tbe  etl»r 
point  it  seems  to  me  that  this  is  nut  a  good  reptiritig 
lease.  But  then  it  is  said,  assuming  ibis  i> 
not,  on  tbe  face  of  it,  a  good  repairing  lease,  wbco 
you  look  at  tbe  extrinsic  drenmstancea  it  beoooMS  to, 
because  the  premises  cannot  be  kept  in  lepair,  under 
the  ordinary  covenant,  unless  they  are  previooily  i»- 
paired,  as  they  would  require  to  be  under  a  repsirioj 
lease.  Tlierefore  it  comes  to  the  same  thing.  Then 
are  two  answers  to  that.  In  the  fir]t  place,  the  fact 
is  not  so,  because  it  is  not  proved  ;  in  the  next  pt<c<i 
because,  under  a  repairing  lease,  a  man  would  not  self 
have  to  repair  at  tbe  outset,  if  necessa^,  bot  be 
would  Uavo  to  repair  at  tbe  end  of  twenty  years  after- 
wards, and  again  twenty  years  afwr  that.  This  do" 
not  app!y  to  that.  It  seeins  to  me  this  is  not  a  repsir- 
ing  lease  within  tbe  power,  and  consequently  my  vi«« 
at  the  trial  was  right,  and  I  think  the  rule  miut  be 
discharged.  Ruk  diuAargti.  («) 

Attorneys  for  pits.,  R.  G.  and  O.  E.  BOearf,  5, 
Feochurcb-buildings,  Fenchorch-street. 

Attorneys  for  defta.,  Digbg  and  8(m,  90,  Chancejy 
lane. 

(a)  This  COM  will,  It  la  understooJ,  be  canW  W  *< 
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Wednetday,  Nov.  11. 
PniLurs  V.  Wabo  and  otbebs. 
rteadmg—JoiiU  eontraetort— Prior  action  aga'trut  a 
fiarti  joint  amiractor  and  judgment  therein  pleadod. 
To  a  declaration  in  an  action  against  three  joint  eon- 
traetort far  nnnetj  jiai/able  bg  them  to  pit.  for  work, 
fe.,  done  h/  Mm  ae  an  allomeg  upon  their  retainer, 
4e.,  de/U.  pleaded  thai  the  contract  sued  on  was  a 
joint  contract  made  bg  pit.  with  deftt.  and  one  J. 
B.  and  not  otherieite,  and  that  be/ore  thittuUpll. 
brought  an  action  against  J.  B.  for  the  same  cause 
nf  action  as  in  the  declaration  mentioned,  and  suc/i 
proeeedings  were  thereupon  had  in  that  action,  that 
afterwards  and  before  this  suit  it  teas  considered 
bgtkejudjment  of  the  s'lid  court  in  the  said  action 
that  the  pit.  did  fake  nothing  by  his  suit  for  or 
in  respect  of  the  said  cause  of  action,  and  the 
laid  judgment  stilt  remained  in  force.     Verification. 
BM,  on  Oemmrer,  that  it  urns  a  bad  plea,  asnotshoie- 
ing  that  the  prior  action  was  successfidlg  resisted  on 
tome  ground  common  to  all  the  joint  contractors. 
It  mag  hate  been  on  some  personal  matter,  as  bank- 
mpleg  or  infancg. 
Per  BrammU,  B. — tt  was  nofnecessarg  that  ang 
tpedal  point  presenting  the  judgment  from  having 
its  ordinary    effect  Aovdd  be    replied;  the  plea 
should  be  good  in  itself  as  a  defence. 
Ptr  PigM,  B. — It  is  a  plea  of  estoppel,  and  whe- 
ther it   were   replied  to  or  not,  the  deft,  should 
hwt  shown  that  it  was  good  in  omnibus. 
Deckratioa  for  moticy  pajrabia  bj  defts.  to  pit.,  for 
work,  &e.,  dooe  by  pit.,  as  tbs  attorney  and  solicitor  of, 
and  otbtrwiss  for  the  defts.  npon  their  retainer,  and 
for  fees  due,  and  materials,  Sea.    provided    by    pit. 
for  defts.,  at  their  request ;  and   for  money  lent  and 
nieoej  paid  ;  and  on  account  stated. 

riea  of  defts.  Ward  and  Bazalgette,  that  pit.  ongbt 
not  to  be  admitted  to  say  that  any  money  is  payable 
bjr  the  said  defts.  to  the  pit.  for  the  canses  of  action 
in  the  dedaration  mentioned,  because  they  say  that  tbs 
■aid  retainer  io  tbe  declaration  mentioned  w.is  a  joint 
ntainer  by  the  defts.  in  this  action  and  one  J.  B ,  and 
that  the  said  fees  became  duo,  and  that  the  said 
materials,  &c,  wero  prorided  by  the  pit.  for  the  defts. 
aader  and  in  respect  of  the  said  Joint  retainer  and  not 
otherwise,  and  that  the  said  money  was  lent  by  the 
pU.  to  and  paid  by  the  pit.  for  the  defts.  jointly  with  the 
•aid  J.  B.,  and  not  otherwise ;  and  the  said  accounts 
were  stated  of  and  concerning  the  aforesaid  transae- 
tions  between  the  pit.  and  deft.  Jointly  with  the  said 
J.  B.  and  not  otherwise  ;  and  that  before  this  snit  the 
pit.  brought  an  action  againat  the  said  J.  B.  in  the 
Coort  of  C.  P.  for  the  same  causes  of  action  as  in 
tbe  declaration  mentioned  and  snch  proceedings  were 
thennpon  bad  in  that  action  that  afterwards,  and  be- 
fine  this  suit,  it  was  considered  by  the  judgment  of  the 
uid  Mart  in  the  said  action  that  the  pit.  should  take 
nothing  by  his  snit  for  or  in  respect  of  the  said  causes 
of  action,  and  the  said  Judgment  still  remains  in  force, 
•nd  this  the  defts.  are  ready  to  Tcrify ;  wherefore  they 
pray  Jodgroent,  if  the  pit.  cnght  to  be  admitted  to 
«Jf  that  any  money  is  payable  by  the  defts.  to  the 
pit.  for  tbe  causes  of  action  in  the  declaration  men- 
tioned. 

Demnrrer  and  joinder  in  demurrer—  A  matter  of 
law  marked  in  the  margin  was  that  n  pit.  who  has 
failed  in  an  action  brought  by  him  on  a  Joint  con- 
tfset  against  one  of  the  joint  contractors,  is  not 
thereby  estopped  from  maintaining  another  action  on 
the  laid  contract  against  the  other  parties  thereto 
whom^be  hod  omitted  to  join  as  defts.  in  tbe  first 
MlioiL 

Pit's  points: — 1.  The  plea  discloses  no  estoppel  or 
other  matter,  either  in  abatement  of  the  snit,  or  in  bar 
^  Uh  setiut,  or,  If  any,  matter  in  abatement  only,  and 


not  in  bar.  2.  The  matter  alleged  in  the  plea  by  way 
of  estoppel,  if  an  estoppel  at  all,  would  only  be  arail- 
able  as  an  estoppel  to  the  deft  in  the  former  aclioni 
and  those  claiming  nnder  him  sal>teqaent  to  the 
action.  3.  That  one  of  several  Joint  contractors  is  notj 
as  such,  affected  by  or  entitled  to  the  beneRt  of  an 
estoppel  which  has  never  arisen  in  favour  of  tlie  other; 
4.  That  the  Judgment  is  not  an  estoppel  available  to 
these  delta,  for  want  of  mutuality.  5.  That  the  matter  ' 
alleged  by  the  plea  winld  not  have  been  available  as  an 
estoppel  even  to  J.  B.  had  he  been  Joined  as  a  deft,  in 
this  action. 

Deft 'a  poinU :— 1.  The  plea  is  good.  2.  If  a  pit 
elects  to  sne  one  of  several  Joint  contractors  instead  of 
all,  the  Judgment  in  such  action  is  final  as  to  his  rights 
under  such  contract,  and  the  matter  cannot  be  re- 
opened in  the  form  of  actions  against  the  other  joint 
contractors.  3.  Tlie  effect  of  a  judgment  in  an  action 
against  one  of  several  joint  contractors  in  relieving  the 
others  from  liability  for  the  same  canse  of  action  mott 
be  the  same,  whether  the  judgment  is  in  favoar  of  the 
pit  or  deft  4.  When  an  action  is  brought  for  a 
debt  on  a  joint  contract  against  one  of  several  joint 
contractors,  and  Judgment  has  been  given  agiinst  the 
pit,  he  is  estopped  in  an  action  against  the  other  jiint 
contractors  from  saying  that  tbe  money  U  due  to  him 
on  tbe  same  canse  of  action. 

JIages,  Serjt.,  for  pit,  in  support  of  the  demnrrer. — 
This  was  an  action  against  three  defts.,  and  a  plea  that 
the  contract  sued  on  was  a  joint  contract  made  with 
them  and  a  fourth  party.  An  action  had  been  brought 
against  the  other  party  and  judgment  given  for  him. 
That  would  be  an  estoppel  generally  in  tho  same  pro- 
ceedings and  against  the 'same  party,  but  this  waa  a 
novel  plea,  that  having  proceeded  against  the  wrong 
party,  pit  was  estopped  from  proceeding  aj^ainst  the 
right  one.  This  case  was  the  converse  of  A'tn^  v. 
rioare,  15  M.  &  W.  494;  14  L.  J.,  N.  S.,  29, 
Ex.,  where  it  was  held  that  judgment  recovered 
against  one  of  two  joint  debtors  was  a  bar  to  an 
action  ag.ainst  the  other,  and  which  proceeded  on  the 
ground  that  tbe  matter  had  passed  in  rem  judicatam, 
and  the  Judgment  was  a  bar  to  the  original  cause  of 
action,  because  what  was  an  uncertainty  is  turned  into  « 
certainty.  Defts.  should  hare  pleaded  in  abatement 
That  was  the  conclusion  to  be  drawn  from  Henrg  v. 
Goldneg,  15  M.  &  W.  496 ;  15  L.  J.  298,  Ex.,  which 
distinguished  it  from  King  v.  Hoare.  [CuAshkli^  B. 
refened  to  a  recent  case  on  that  point  in  tbe  C.  P., 
Bucklandy.  Johnson,  15  C.  B.  145;32  L.  J.  204,  C.P.] 
Defts.  here  had  not  been  vexed  twice,  which,  as 
Aldersen,  B.  said,  in  Uenrg  v.  Goldneg,  was  tho 
principle  on  which  these  coses  rested.  Tbey  could  not 
be  fixed  or  affected  by  the  judgment.  If  all  were 
sued,  what  might  be  a  good  defence  as  to  one  might 
be  no  defence  as  to  the  other,  e.  g.  bankruptcy, 
insolvency,  infancy,  or  some  matter  personal  to  the 
particular  deft.  All  that  was  to  be  seen  from  tliis 
record  was,  that,  on  some  ground  or  other,  the  pit. 
failed. 

//.  Bjmpas  (with  him  Lush,  Q.  C.)  contra,  in 
support  of  the  pica.— There  were  two  points :  first,  of 
law,  whether  the  action  against  one  of  four  defis.  was 
a  sufficient  bar  and  estoppel  in  an  action  against  the 
others ;  and  secondly,  of  form,  whether  the  judgment 
was  sufficiently  pleaded.  As  to  the  first  point,  there  was 
a  distinction  between  the  two  cases  King  v.  Iloare  and 
Henry  v.  Ooldnry  which  had  been  cited  ;  in  the  former 
Judgment  had  actually  been  giren,  and  the  matter  was 
res  judicata;  in  the  latter  the  action  was  still  pending, 
and  had  never  been  tried.  The  argument  consequently  in 
that  case  was  unavailing,  and  therefore  it  was,  he  sub- 
mitted, that  the  court  there  wonld  not  allow  the  plea. 
But  in  the  present  case,  if  the  Judgment  ought  to  have 
been  pleadcKl  more  fully,  and  there  were  any  special  point 
which  prevented  its  baring  its  ordinary  effect,  that 
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onglit  to  liavo  been  replied.  [CiiANNEtL,  B. — Is  it 
not  a  rule,  in  plcaJin;;  an  estoppel,  to  sliow  evcrjtliiiig 
wliifh  in.ikos  it  an  e sl'>ppcl  ?]  Tlic  plea  stiil,  tlio  action 
n:is  brought  on  the  joint  contract,  and  fjiloil,  which  was 
jirhiid  fiicie  an  estoppel.  [Bbamwki-l,  B. — Uprimii 
facie  sufticient  in  estoppel  VJ  The  plea  was  support- 
able as  a  plea  in  bar.  Sappose,  in  an  action  for  a  debt 
of  100/.,  a  pit.  recovered  judgment  for  I».  only,  that 
would  bo  a  b:ir  according  to  King  v.  Iloare.  Tlien 
why,  if  n  deft,  wore  a  little  more  sacccssfnl  and 
recovered  nothing,  should  not  that  be  a  bar  ?  [BitAM- 
\vi;i,i,  B. —  Because  he  recovers  nothing,  because 
nothing  is  due.]  The  matter  had  been  decided  and 
could  not  be  re-opened.  It  was  the  same  matter,  if 
not  the  same  parly.  As  a  general  rule,  a  plea  in  bar 
need  only  slate  a  p-imti  facie  case,  and  matter  pre- 
venting a  prima  facie  case  being  a  good  defence  should 
be  replied.  In  point  of  form,  it  was  submitted,  defts.  had 
male  asuAieient  case,  calling  on  pits,  to  reply  specially  if 
there  were  any  special  reason  why  the  judgment  was 
no  bar.  Oue  of  the  pariies  being  out  of  tlie  country,  a 
plea  in  abatement  could  not  be  plcided.  [Ciiannell, 
U. — If  then  there  be  twenty  joint  contractors,  and  one 
goes  oat  of  the  country,  the  plea  is  gone  altogether  ?] 
'I'hat  was  the  effect  of  the  Act,  3  &  4  Will.  c.  42,  s.  8, 
uud  the  courts  had  often  stayed  proceedings  to  pre- 
vent the  same  case  being  tried  over  and  over  agiin  ; 
but  in  this  case  stay  of  piocoedings  had  been  refused  by 
this  court.  The  ground  of  decision  in  King  v.  Iloare 
was  not  that  a  party  should  not  be  twice  vexed,  but 
that  the  matter  had  been  tried  and  decided.  Here  it 
had  been  reduced  to  a  certainty  that  the  debt  claimed 
amounted  to  nothing.     He  cited  also 

Gordon  r.    WhUeltoufe,  18  C.  B.  747;  25  L.  J. 

300,  C.  P. ; 
Vorley  v.  Barrell,  1  C.  B.,  N.  S.,  225  ;  26  L.  J. 

I,  C.P.; 
tilackwood  v.   Ditnn,  3  Q.  B.  822 ;    12  L.  J., 
N.  S.,  3,  Q.  B. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this 
plea  cannot  be  sustained,  A  person  jointly  liable  with 
others,  on  being  sued,  defends  himself  as  best  he  may, 
na  did  no  doubt  the  joint  debtor  in  the  present 
case.  The  others  being  now  sued  claim  the  immunity 
of  their  co-deft.,  to  which  it  is  a  sufficient  answer 
that,  for  anght  that  appears  on  the  face  of  the  plea, 
he  may  have  succeeded  on  a  plea  of  which  the  others 
could  not  have  availed  themselves,  and  which  would 
not  therefore  afford  any  defence  to  tliem  in  answer  to 
the  pit.'i  action. 

BitAMWELL,  B.— I  am  also  of  opinion  that  the  plea 
is  bad.  Mo  doubt,  if  a  man  be  sued  and  diifcnds  him- 
self by  a  plea  that  be  was  jointly  liable  with  one  A.  B., 
who  was  relieved  by  a  release— a  release  to  one  of 
several  joint  debtors  being  a  release  to  all  of  them— no 
doubt,  after  an  action  against  one  joint  contractor 
defended  successfully  on  such  a  plea,  no  action  could 
be  maintained  against  the  other.  But  here  this  plea 
a.ays  nothing  of  the  sort.  It  does  not  show  that  the 
action  was  successfully  resisted  on  tome  ground  common 
to  all  the  joint  contractors;  it  may  have  been  on  some 
pnrely  personal  matter,  as  bankruptcy,  infancy,  or 
what  not.  Then  it  has  been  siid  by  Mr.  Bompas,  if 
there  were  any  special  point  preventing  the  judgment 
liaving  its  ordinary  effect,  that  should  have  been  re- 
plied ;  but  I  think  it  is  not  so.  The  plea  must  be 
good  in  itself  as  a  defence,  and  it  is  clear  in  my  judg- 
lacnt  that  this  is  a  bail  plea.  In  nty  own  mind,  I  have 
very  little  doubt  that  the  successful  pica  in  the  former 
action  was  the  gener.al  issue,  and  that  the  jury  foinid 
that  he  did  not  promi'se. 

CilAnNRLL,  B. — I  oncnr  in  thinking  that  this  plea 
is  bad,  and  that  the  pit.  is  rutiiled  to  judgment.  I 
think  deft,  should  have  shown  that  tho  fact  of  pit. 
baying  taken  nothing  in  his  former  action  against  one 
of  ills  co-debtors  is  iuconsisteut  with  liis  liaving  a  right 


of  action  against  the  others.  That  judgment  may 
havo  been  rightly  given,  and  yet  the  pit.  iJlay  not  b* 
barred  from  proceeding  in  the  present  action. 

PiGoTT,  B. — I  agree  with  the  rest  of  tho  court  ill 
coming  to  the  conclusion  that  the  plea  is  bad  and  that 
our  jiiilgment  must  be  for  the  pit.  This  is  a  plea  of 
estoppel,  anil  I  think,  whether  it  were  replied  to  or  not, 
the  deft,  should  havo  shown,  which  lie  has  not  done; 
that  it  was  a  good  plea  I'a  omnibus. 

Judgment  for  pit. 

Pll.*3  attorney,  C*.  Tahourdin,  1,  Victoria-street, 
Westminster. 

Ueft.'s  attorneys:  Sischoffe,  Coxt  and  Bompatj 
19,  Ooleman-strect,  City. 


COTTBT  OF  PBOBATE. 

Reported  liy  l>r.  Swai;ev,  oI  Doctors' -common. 
July  14,  Xov.  3  and  10. 

TlIK   GuAIlDIAJiS  OF  THE  POOB  Of  TUB  HaMLBT  OF 

Mii.E-li.ND  Old  Towk  and  othehs  v.  Fisdlat 

AND  OTllEnS. 

In  the  Goods  of  JanT.  Fiijdlat  (Widow),  deceased. 
.Vert   of  kin — Pa'iper  lunatic — Administration  under 

sect.  73  of  Probate  Act  to  guardians  of  the  poor. 
J,  F.  died  iiitfita'e  aid  a  icidoio,  leaving  il.  /'.  her 

dattjhler  the  onlg  person  entitled  in  distribution. 

M.  F.  had  been  for  some  years  in  the  couiitg  lunatic 

asijtum,  maintained  at  the  charge  of  the  hamltl  of 

Mile-tnd  Old  Town.     No  cammitlee  of  person  or 

estate  had  been  appointed. 
J.  F.  left   a  sum  of  moneg  principaltg  in  the  funds 

in  the  name  of  Iter  late  husband,  under  tchcse 

she  was  entitled  to  it. 
After  the  proper  citations  the  court,  under  sect.  73  of 

the  Probate  Act,  granted  administration  oj  the  gotxf.i 

of  J,  F.  to  the  clerk  of  the  guardians  of  the  ;>.>■  r 

for  the  use  and  beneft  of  the  lunatic,  limited  till  the 

period  of  her  litnacij ;  the  sureties  tojustifi/. 

This  W.1S  an  application  for  a  grant  of  admini^i- 
tration  to  E  J.  Southwell,  clerk  to  the  above-named 
guardians,  and  their  nominee  for  tho  present  purpose, 
of  the  personal  estate  of  the  above  deceased. 

Jane  Findlay  died  on  the  19tb  Aug.  1856,  intes- 
tate, a  widow,  leaving  Mary  Findlay,  spinster,  her 
natural  and  lawful  only  child,  and  the  only  person 
entitled  in  distribution.  The  deceased  left  about  450/., 
principally  funded  property,  standing  in  the  nam*  of 
her  late  husband  William  Findlay,  who  died  on  the 
3rd  Aug.  1856,  and  under  whose  will  she  derived  the 
m  mcy. 

JIary  Findlay,  aged  about  forly-elgUt,  had  since  the 
year  1852  been  of  unsound  mind,  and  was  still  coo- 
rined  in  Middlesex  County  Lunatic  Asylum  at  Colney 
Hatch,  where  she  had  been  maintained  as  a  pauper 
lunatic  at  the  charge  of  the  hamlet  of  Mile-«od  Old 
Town. 

No  committee  of  the  person  and  estate  of  Mary 
Findlay  had  been  appointed.  The  above  named  guar- 
dians had  incurred  charges  in  respect  of  the  said  Mary 
Findlay  to  tho  amiunt  of  237/.  Zs.  6d.  up  to  the  6th 
Sept.  1861,  the  only  security  f»r  which  was  an  order 
of  two  justices  of  the  peace  for  the  county  of  Middle- 
.scx,  under  the  16  &  17  Vict.  c.  97,.  s.  104,  diimtiDg 
the  said  guardLms,  or  Mr.  E.  J.  Sonlhwell,  their  clerk, 
or  the  relieving  officers  of  the  hamlet,  to  seise  so  mach 
of  any  moneys,  &c.,  of  the  8.iid  Mary  Findlay,  as  may 
bo  necessary  to  pay  the  charges  of  the  said  guaidiaoa, 
and  duly  to  account  to  the  said  justioes  for  the  same. 
Certain  uncles  and  aunts  were  the  only  next  of  kio  ot 
the  said  Mary  Findlay.  They  had  been  cited  to  take 
letters  of  admuiistration  of  the  personal  eatata  of  Jana 
Fuidlay  for  the  use  and  beneBt  of  the  lunatic  and 
during  her  lunacy,  or  shoir  cause  why  the  same  shouU 
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In  the  Goods  of  Ttbrwbit  Fdluaii. 


[Prob. 


not  b«  granted  to  E.  J.  Soathwell,  as  derk  of  the  said 
gnardiins.  Kone  of  the  next  of  kin  bad  appeared  to 
this  citation. 

A  dtation  had  been  serred  on  Marj  Fmdiajr,  the 
Innatic,  in  the  presence  of  Mr.  Marsh:iU,  sargeon  of 
theColaej  Hatch  Lunatic  Asjlam,  having  charge  of  the 
Slid  lunatic,  and  on  Mr.  W.  Robinson,  the  only  next  of 
kin  of  the  said  lunette  residing  in  England.  Inquiries 
bad  been  made  as  to  any  creditors  of  William  or  Jane 
FigdUy,  bnt  it  did  not  appear  that  they  left  any  debts 
oiriog  at  the  time  of  their  respective  deaths. 

Dr.  Deane,  Q.C.  (A  Pritchard  with  him)  moTod 
tbs  coort  accordingly,  stating  that  he  knew  of  no  exact 
preotdent. 

Sir  C.  Cbksswbli,— If,  as  your  statement  is,  Mary 
Fiadlay  is  a  pauper  lonatic,  the  parish  is  bound  to 
maintain  her.  If  the  guardians  apply  as  creditors,  to 
whom  do  they  stand  in  that  position  ?  I  mnst  take 
time  to  consider  the  application.         Cur.  ade,  vult. 

Tlie  motion  was  renewed  before  Sir  Jas.  P.  Wilde, 
on  the  3rd  Nor. 

Sir.  J.  P.  Wiu>B. — I  think  it  is  reasonable  that  the 
money  which  belongs  to  the  pauper  should  be  applied 
■a  payment  of  her  snbsistenos;  and  if  it  can  be  done 
in  no  other  than  the  mode  now  asked,  I  should  wish,  if 
I  can  with  propriety,  to  grant  this  motion,  but  as  no 
priudple  or  conclosiTO  autbority  has  been  dted,  I  mnst 
take  time  to  ooasider.  Cur.  adv.  vult. 

Not.  10.— Sir  J.  P.  WitDU.— This  is  an  applica- 
tion for  letters  of  administration  to  be  granted  of  the 
goods  of  Jane  Findlny,  who  died  a  widow  and  intestate 
on  the  19tb  Aug.  1856,  to  Mr.  Sonthwell,  as  clerk  to 
the  guardians  of  the  poor  of  the  bamlet  of  Uile-end 
Old  Town  and  others.  It  appears  that  Mary  Findlay, 
apinster,  was  her  only  child,  and  the  only  person 
entitled  to  her  personal  estate.  In  1852  Mary  Findlay 
was  admitted  into  the  County  Lunatic  Asylum  at 
Colney  Hatch  as  a  pauper,  and  from  thence  to  the 
present  time  baa  been  conBned  and  maintained  there  at 
tbe  expense  of  the  before-mentioned  hamlet.  Ko  com- 
mittee of  her  person  and  estate  has  ever  been 
appcinted.  Tbe  expenses  incurred  on  her  behalf  by  the 
liamlet  amounted  to  237<.  2:  6d.  On  the  6tb  Sept. 
1861  the  guardians  of  the  poor  for  the  hamlet  obtained 
an  order  from  two  magistrates  to  seize  and  sell  so 
many  of  the  goods  of  Mary  Findlay  as  might  be 
neceasaiy  to  pay  the  above  sum  of  237/.  2s.  6«{. 
The  order  recites  that  it  has  been  proved  on  oath  that 
the  said  Mary  Findlay  was  entitled  to  a  snm  of  money 
in  the  Bank  of  England,  and  another  snm  of  money  in 
tbe  Poplar  Savings  Bank.  It  is  also  sworn  on  affidavit 
before  tbe  court  that  Jane  FindUy,  the  mother,  left 
personal  estate  of  tbe  valne  of  450/.  It  is  also  sworn 
by  the  nurse  and  tbe  medical  attendant  at  the  asylum, 
that  there  is  no  hope  of  the  recovery  of  Mary  FindUy 
to  aonndneas  of  mind.  Search  has  been  made  for 
otditors  of  Jane  FindUy,  but  none  found.  The  next 
of  km  of  Mary  Findlay  have  been  dted,  but  have  not 
appeared.  It  is  under  these  very  unusual  circnm- 
itaoccs  that  the  court  is  asked  for  a  very  unusual 
grant.  Those  who  apply  for  the  grant  are  snbstautially 
oediton  of  tbe  next  of  kin  of  the  deceased.  That 
(baracter  would  not  (so  far  as  I  bars  been  able  to 
diioover)  of  itself  entitle  them,  according  to  tbe 
practice  of  this  conrt,  to  the  grant  they  seek.  There 
bars  DO  donbt  been  exceptional  cases,  though  none 
tbat  govern  tliU ;  bnt  the  general  rule  would  require 
■mathing  of  a  representative  character  in  the  person 
«be  seeks  a  grant  ou  bebalf  of  tbe  next  of  kin.  Tkb 
■iaiacter  ia  here  wanting,  and  if  the  court  prononnces 
for  this  grant  it  must  do  so  under  the  powers  conferred 
by  sect  73  of  the  Probate  Act.  These  powers  are 
^•reised  with  some  reluctance ;  but  the  true  function 
w  the  court  ia  to  facilitate  the  collection  and  dis- 
''■bB&a  of  tbe  estates  of  deceased  persons,  and  not  by 
H7  tecbaioil  rolei  to  imped*  that  dutribution,    If  tb« 


administration  now  asked  is  refused,  to  whom  can  the 
estate  be  confided  ?  The  next  of  kin  of  the  Innatic 
refuse  to  interfere,  and  there  is  no  one  who  repre- 
sents her.  She  is  lunatic,  and  therefore  cannot  act 
herself ;  tbe  grant  mnst  therefore  go  as  prayed.  It 
will  bo  made  under  the  powers  conferred  by  sect.  73 ; 
it  will  be  for  the  us*  and  bene6t  of  tbe  lunatic,  and 
limited  to  tbe  period  of  her  limacy ;  furthermore,  an 
inventory  and  justified  security  will  be  required. 
Proctors,  Pritchard  and  iSim. 

iVot>.  3  and  10. 

In  tbe  Goods  of  Tyrrwhit  Tvimjui,  deceased. 

Will— Executor!     "in    India"— " I»    England"— 

Form  of  probate. 
P.,  bt/  hli  wtll,  appointed  C.  and  D.  "  executors  Oj 
my  milt  in  India,"  and  W.  "$oU  executrix  of  mg 
viiU  in  England."  On  txemplijiealion  nf  probate 
granted  in  Calcutta  to  C.  being  ie»t  home,  probate 
vxu  granted  in  the  principal  regislrg  to  W.,  a$ 
"one  of  the  execulori  of  the  wilt,  reserving  poaer  of 
making  a  timilar  grant  to  the  other  execulort  in  the 
leilL  The  Batik  of  England  objecletl  to  the  reter- 
valion  of  this  power.  But  the  Court  refuted,  on 
motion  on  behalf  of  W.,  to  direct  the  probate  to  be 
altered. 

In  this  case  the  deceased  executed  a  will  !n  India, 
which  contained  an  appointment  of  executors  in  tbe 
following  terms : — "  I  appoint  my  said  annt  Anna 
Maria  Walker,  spinster,  my  sole  executrix  in  England ; " 
"  Lient.-C!ol.  F.  W.  Swinhoe  and  Charles  Richard 
Frances,  executors  of  this  my  will  in  India." 

Probate  was  granted  to  Col.  Swinhoe,  at  Calcntta, 
on  the  26th  May  1863.  An  exemplification  of  this 
probate  was  sent  to  England,  and  a  grant  wns  made 
at  the  principal  registry  to  Miss  Walker,  as  one  of 
the  executors  of  tlie  will,  power  being  reserved  of 
making  a  simiUr  grant  to  Swinboe  and  Frances,  the 
other  executors  in  the  will.  On  presenting  this  pro- 
bate in  the  Bank  of  England  it  was  objected  that  tbe 
reservation  of  the  power  of  granting  probate  to 
Swinhoe  and  Frances  was  wrongly  inserted,  and  the 
bank  refused  to  act  on  the  probate. 

Dr.  Spinki  now  moved  the  court  to  direct  the  pro- 
bate to  be  altered  by  striking  ont  the  reservation  of 
the  power,  or  by  issuing  a  fresh  probate  omitting  it. 
Miss  Walker  is  the  only  person  entitled  to  represent 
tbe  deceased  in  England,  (a)  It  U  understood  that 
there  is  a  difficulty  felt  in  the  registry  as  to  the  term 
"sole  executrix  in  England,"  vis.,  whether  it  is 
equivalent  to  "sole  executrix  for  England."  It  u 
submitted  that  it  can  only  be  construed  as  a 
full  equivalent.  If  so  tbe  reservation  of  tbe  power  is 
wrongly  inserted,  and  as  tbe  executors  resident  in 
India  may  under  this  power  obtain  probate  in  common 
form  on  their  return  to  this  country.  Hiss  Walker  is 
entitled  to  bo  protected  against  that.  In  case  of  her 
death  leaving  an  executor  it  is  submitted  that  sucb 
executor  would  bo  the  proper  representative  of  tbe 
deceased  in  tliis  country,  and  not  deceased's  execu- 
tors in  Indu,  who  nuder  this  power  most  tike  the 

8"°*-  Cur.  adv.  vult. 

}fov.  10. — Sir  W.  P.  Wii.DE.— This  U  an  applica- 
tion made  by  Mrs.  Anna  >taria  Wtlker  to  revoke  a 
grant  of  ptobate,  which  was  made  to  and  accepted  by 
her  of  the  will  of  Mr.  Tyrrwhit  Pulman,  dated  6th 
Feb.  1863,  and  for  the  grant  of  a  new  probate  of  that 
will  to  her,  or  in  the  alternative  for  an  alteration  of 
tbe  probate  so  already  granted.  Tbe  existing  grant  U 
"  to  Anna  Maria  Walker,  one  of  tbe  executors  named 
in  the  will,  etc"  And  tlien  follow  these  words  i 
"Power   is   reserved   of  making  the  like  grant  to 


(a)  See  WUUanu  on  Executon,  no,  Mh 
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F.  W.  S.  and  C.  R.  P.,  the  other  executors  named  in 
tlie  SRid  will."  It  is  Mi  ntserratioD  that  she  now 
objects  to,  and  the  mibstance  of  her  prayer  is  that 
))rub;«t«  may  bo  gnintcj  to  her  absolutely  as  sole 
executrix.  Now  the  above  persona  are  no  doubt 
named  in  the  will  as  executors,  but  her  contention  is 
that,  according  to  the  tme  construction  of  the  will, 
they  were  intended  to  bo  executors  for  India  only, 
and  not  for  the  assets  in  this  country.  The  registrar 
of  this  court  took  a  different  view  of  the  testator's 
meaninf;,  and  inserted  the  above  reservation  accordingly, 
in  order  that  if  the  other  executors  at  any  time  csime 
forward  and  desired  to  act  in  this  co'jntrr,  there  shonld 
be  no  impediment  in  the  way  of  such  chiiin.  The 
court  does  not  propose  to  itself  to  decide  on  the 
present  occasion  which  view  of  the  testator's  intention 
was  correct,  (or  it  is  unnecessary  to  do  so.  The  grant 
already  made  to  Jits.  Walker  gives  her  every  power 
which  any  probate  can  give  her  over  the  estate  in 
this  country,  and  by  entering  a  caveat  she  can 
secure  to  herself  the  opportunity  ol  challenging  the  right 
of  the  other  executors  to  a  similar  grant,  should  they 
claim  it.  What  then  is  the  objection  to  the  probate  asf  it 
now  stands?  Why  simply  this,  that  the  court  has 
reserved  a  power  of  grantmg  probate  also  to  the  other 
executors  if  they  shouM  claim  it,  and  if  the  court 
should,  after  hearing  their  claim,  consider  them 
entitled  to  receive  it.  What  Mrs.  Walker  asks  is,  that 
the  court,  without  hearing  the  other  executors,  should 
biud  itsejf  not  to  entertain  their  claim.  Uut,  singular 
as  this  demand  is,  after  she  has  already  accepted  the 
grant  which  she  now  wishes  to  alter,  the  reason  for 
making  the  demand  ia  more  singular  still ;  it  is  as 
follows  :  The  court  learns,  with  some  snrpr'ise,  that 
some  person  at  the  Bank  of  England  has  felt  himself 
called  upon  to  exercise  his  judgment  in  construing  the 
will,  and  has  come  to  the  conclusion  that  Mrs.  Walker's 
probate  ought  to  have  beeu  granted  in  a  dilTerent 
form,  and  entertaining  this  opinion  he  has  therefore  re- 
fused to  act  upon  it.  This  is  araisfurtune,  the  remedy  (or 
which  doei  not  lie  within  the  province  of  this  court  to 
point  out,  bat  it  forms  no  reason  whatever  for  the 
alteration  of  the  present  probate,  and  the  application 
is  therefore  refused. 

Chj/lon,  solicitor.        

Tuesday,  Nov.  10. 
CuAitLCs  BoBisRT  Sferlimo,  deceased. 
n'iU—Attt$tatlon. 
A  strvanl,  the  dictated  having  signed  U$  will  in  hit 
pretence,  lubtcribed  ''  Servant   to   Mr.    Sterling " 
without  any  name.     A  lolicilor,  the  oilier  altetting 
ioilnett,  Itad  directed  him  to  tiga  at  tenant  to  Mr. 
/Sperling: 
JJelJ,  a  tttfficient  atleitation  and  tnbicription. 

In  this  case  the  deceased  died  on  the  8th  July  1863, 
leaving  a  will  bearing  date  the  28th  March  1863,  to 
which  there  was  a  full  attestation  clause,  followed  by 
the  signature  "  George  W.  Uanis,  Sdicitor,  Malstead, 
Ksscx,'*  and  then  in  a  diffigrect  handwriting  the  words 
"  Servant  to  Mr.  Sperling,"  hut  no  name.  Mr.  Harris 
stated  on  affidavit  that  on  the  28th  ilarch  he  attended 
at  Stanmore  manor-honse  to  get  the  will  executed, 
that  Mr.  Sperling  was  wheeled  into  the  library,  and 
that  Thomas  Saunders,  who  had  been  for  some  time  in 
attendance  npon  Mr.  Sperling,  was  cilled  iu,  and  in- 
formed that  Mr.  Sperling  was  about  to  execute  his 
will,  to  which  Thomas  Saunders'  signature  us  widl  as 
that  of  Mr.  Harris  would  be  required  to  be  subscribed 
as  witnesses.  That  deceased  wrote  his  name  in  the 
presence  of  Harr'is  and  Saunders,  and  Mr.  Harris 
having  signed  his  own  name,  turned  to  Saunders  and 
Raid,  "  Now  sign  yourself  here  as  servant  to  Mr.  Sper- 
ling," painting  to  the  part  of  the  paper  immediately 
beWw  liif  own  s'gnatnrt.    That  Saundera  (ben  wrote 


the  words  "  Servant  to  Mr.  Sperling,"  and  Hr.  Uarria 
being  in  a  hurry  to  get  to  the  train,  folded  np  tb* 
paper  without  looking  at  it  and  placed  it  in  an  iron 
chest  in  deceased's  library.  Thomas  Saunders  stated 
that  he  wrote  the  words  "Servant  to  Mr.  Sperling," 
intending  such  words  to  be  his  signature,  and  because 
he  believed  from  the  direction  given  him  by  lilr. 
Harris,  that  it  was  the  proper  way  of  attesting  the  will . 

Chitly  moved  for  probate.     He  cited 

The  Ooodi  of  Oliver,  dectaied,  2  Eccl.  &  Adm.  57. 

Sir  J.  P.  Wit.DB. — I  think  that  there  is  a  sufficient 
attestation  and  subscription.  1  am  satisfied  that  Saun- 
ders vrote  the  words,  intending  thereby  an  identifica- 
tion of  himself  as  the  person  attesting. 

Shephard  and  Skipteith,  proctors. 


ADTSIRALTT  C0T7BT, 

Rqwrtcd  by  RoukUT  X  VunriniO),  U.C'.l..,  Uarrlsler-at-Lair. 

Tuesday,  Jane  2. 
The  Londox. 
Collition— Inevitable  accident — Cotli. 
Under  ordinary  circumttancet  tehen  it  it  fotnd  thnl 
the  collition  was  the  retuU  of  inevitable  accident, 
the  g'nerai  rule  it  that  no  cottt  are  given 
Collition   the  remit  of  inevitable  accident ;  pHt.  con- 
demned in  eosit,  the  Court  being  of  opinion  that 
they  might,  before  tttit  brought,  have  atcerlainetl 
hoio  the  collition  arote. 

This  was  a  suit  brought  by  the  owners  of  .the  brig 
Hugh  against  the  schooner  London  and  her  owners, 
by  reason  of  a  collision  which  ocenrred  between 
the  two  vessels  on  the  19ih  Oct.  1962  in  Aldborongh 
Bay. 

The  pits,  alleged  (amongst  other  things),  that  the 
brig  was  at  anchor  in  Aldborough  Bay,  with  a  bright 
white  light  hung  np  on  her  forestay,  the  wind  blowing 
a  gale  from  S.  W.  by  S.,  and  that  the  schooner  innuing 
before  the  wind  came  into  collision  with  her. 

The  defts.  alleged  (amongst  other  things)  that  the 
brig  was  brought  up  in  Aldborongh  Bay,  and  anchorcl 
by  bending  the  starboard  anchor  on  to  the  port  cbain, 
the  fluke  of  the  port  anchor  having  previously  been 
broken  in  consequence  of  the  violence  of  the  weather ; 
that  a  bright  light  was  fixed  in  the  starboard  fore- 
rigging  ;  that  the  weather  increased  in  violence,  and  all 
cable  was  veered  away  and  the  end  secured  round  the 
mast  ;  that  the  cable  suddenly  parted  and  the  schooner 
drifted  in  an  anmanageable  condition  and  came  into 
collision  with  the  brig ;  that  as  regards  the  London 
and  those  on  board  of  her  the  collision  was  in- 
evitable. 

On  the  1st  May  last  the  case  was  heard  before  tlie 
court,  assisted  by  Trinity  Masters,  when  the  court  was 
of  opinion  that  the  collision  was  the  result  of  inevitable 
acoiJent.  The  question  of  costs  was  reserved,  and  waa 
now  argued  by 

The  Queen's  Advocate  and  Deatte,  Q.  C.  for  the 
pits.,  and  Brett,  Q  C.  and  Clarkton  for  the  defts. 

Dr.  Ll'SiiiXGTo:f.— The  pit.  bjs  brooght  a  snit  for 
|Co11ision  against  another  vessel,  and  the  result — the 
opinion  of  the  Trinity  Master*  ooncnrriog  with  that  of 
the  court— is,  that  the  collision  arose  from  inevitable 
accident.  The  question  now  arises,  whether  or  not  the 
pit.  should  be  condemned  in  the  costs  arising  from 
such  a  proceeding.  I  have  caused  inquiries  to  be  made 
into  what  may  bo  called  the  practice  of  the  coirt  in 
cases  of  this  description,  and  it  appears  from  such 
inquiry  that  in  the  case  of  the  Itinerant,  2  W.  Rcb.  244, 
an  examination  was  made  into  what  was  the  practice 
of  the  court,  and  that  it  was  trely  dedar^  there. 
The  court  declined  to  give  costs,  npon  the  groimd  that 
the  course  and  practice  had  been  otherwise  in  cases  of 
inevitable  aeddent.     The  defUi  contend  tb»t  coit| 
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tlisuU  follow  the  event  of  the  suit ;  if  the  pit.  fails,  be 
ihoold  paj  ths  costs,  snd  the  deft,  in  like  minner,  in 
caM  he  siurnld  be  ansnccessfuL  I  csnnot  take  npon 
njaelf  to  t*f  that  snch  s  rale  U  applicable  to  cases  of 
tbi^  kind,  and  OTen  if  it  were  the  rale,  it  is  certainly 
not  without  e zceptions.  In  the  case  of  the  Ebtaezer, 
reported  in  7  Jnr.  1 1 18, 1  said  :  "  In  this  case  I  shall 
Dot  gire  costs,  bat  it  must  b«  understood  in  these 
cases  that  costs  must  follow  the  decision ;  but  I  think 
tiKre  are  some  peculiar  circumstances  in  the  present 
case ;"  tbeiefore,  though  there  was  a  general  rule,  jet 
that  it  was  not  such  a  i;eneral  rule  that  tliere  was  no 
excrplion  to  it,  and  I  considered  that  the  conrt  was 
bound  ia  justice,  in  a  case  which  did  not  fall  within 
Uut  general  rule,  to  make  that  exception.  Tlierefore 
1  fauve  no  doubt  whatever  that  the  state  of  the  case 
is  this,  that,  nnder  all  ordinary  circomstances,  where 
the  collision  was  found  to  bo  the  result  of  ineTitable 
accident,  the  practice  of  the  court  has  been  that  no  costs 
aliould  be  gircn  ;  as  it  has  been  equally  the  practice  of 
tin  court,  ii  there  were  special  circuntstances  in  a  case, 
to  eximins  those  special  circumstances  and  condemn 
Uie  pit.  in  the  costs  if  the  justice  of  the  case  so 
required  it.  There  were  eases  where  no  costs  were 
gireo ;  the/  wets  all  special  cases,  that  was  where 
TrseU  came  into  collision  in  the  open  ocean,  and  there 
«tre  no  qnestioos  as  to  collisions  with  other  vessels  in 
Uie  neighbourhood ;  but  this  is  just  the  case  in  which 
it  is  dear  that  tb«  party  who  brought  the  action  onght 
to  baTs  taken  into  consideration  the  whole  of  the  cir- 
cun^tances.  What  was  the  fact  7  The  evidence  none 
of  u  can  doubt  waa  this,  that  the  night  in  which  the 
collision  occurred  was  one  of  the  most  tempestuoos  that 
eier  took  pUca  in  that  vicinitT,  that  there  were 
no  less  than  serea  reasels  lost  that  night,  and  the 
lives  i<f  those  on  board  them  were  sacrified.  Now 
under  those  circumstances  so  strong  was  the  a  priori 
prolubll.ty  that  a  collision  would  arise  from  the  tem- 
pest and  not  from  neglect,  that  I  think  ths  pit.  ought 
not  to  have  hastened  in  bringing  the  action.  This  is 
ooe  of  those  eas«s  in  which  I  think  ths  pit.  was  not 
loagd  to  bring  the  action,  and  therefore  I  must  con- 
demn bim  in  costn. 

£re</.— The  coets  of  the  motioo  will  follow  7 

The  CouBT. — Yes. 


00T7BT  OF  BANKBTTPTOT. 

Keiwrted  bjr  A.  A.  Ooblv,  Esq.,  Barrtster-at-Law. 

Wednaday,  Nov.  4. 
(Before  Mr.  Commissioner  Holdotd.) 

Wsioirr  B. ,  M.P. 

Jwtijfiwnl-dchtor  ttimmons — I'rinlejt  of  Parliamenl. 
Tie  IM  Kclion  of  tie  B.  A.  lS6t,  tcherdig  a  jadg- 
mcKl  creditor  U  enaiM  to  sue  out  a  judgment- 
deblor  tumtnont  in  baniruptcf  againtt  hit  debtor, 
dou  not  appig  to  a  Member  of  l'arliame»l,  o»  the 
gruuHd  that  neither  a  icrit  of  capiat  ad  talitfacien- 
dum  COD  te  ittmed  againit  him,  nor  can  he  be  taken 
u  ezectUioH. 

Judgment-debtor  summons.  The  summons  in  this 
caw  was  issued  under  the  76th section  of  the  D.  A.  IdCI, 
oiling  upon  the  deft,  to  appear  this  da;  to  be  ex- 
amined touching  his  ability  to  satisfy  a  debt  cluimed  of 
h'uu  by  Herbert  Wright,  upon  a  judgment  recovered 
•gainst  him  by  tlis  pit.  in  the  Court  of  Ex.  on  the 
Uh  Aug.  1863. 

It  appeared  from  an  affidavit  made  by  the  deft, 
"that  on  the  14tb  Aug.  last,  the  duy  upon  which  the 

iiidgincnt  of  the  Conrt  of  Ex.  nna  recovered  against 
lini,  and  upon  which  the  snmmons  was  irsued,  the 
M^  was  aud  from  thence  hitherto  had  been,  and  was 
thea,  a  Uembei  of  the  Commons  Home  of  I'arliament 
ff  IM  Voited  Kingdom  of  Great  Uritain  and  Ireland, 


returned  by,  and  sitting  for  the  county  of ,  in  that 

part  of  the  United  Kingdom  called  Ireland." 

By  the  76th  section  of  the  Act  of  1861  it  is  pro- 
vided, "that  every  judgment-creditor  who  iaor  shall  be 
entitled  to  sue  out  against  a  debtor  a  writ  of  capiat  ad 
tatitfaeiendtun,  or  to  charge  the  debtor  in  execution, 
in  respect  of  any  debt  amounting  to  fifty  ponnds,  ex- 
clusive of  costs,  shall  bo  entitled  .  .  .  tosae  outagainst 
tlio  debtor  .  .  .  not  being  a  trader  at  the  end  of  one 
calendar  month,  and  whether  he  be  in  custody  or  nut, 
a  summons  to  be  called  a  jndgment-debtor  summons, 
requiring  him  to  appear  and  be  examined  respecting 
his  ability  to  satisfy  the  debt." 

Chidltg  (solicitor)  appeared  for  the  defendant  to 
appose  tlie  summuns. 

Wright,  the  pit.  in  person,  took  n  preliminary  ob- 
jection that  the  deft,  was  not  personally  present  in 
court,  as  it  was  his  duty  to  be. 

Mr.  Commissioner  Holkoyd  expressed  his  opinion 
that,  as  the  deft.'s  objection  to  the  summons  was  that 
it  was  irregular,  and  should  never  have  been  issued, 
he  ought  not  to  require  the  deft.'s  proscnce,  and  over- 
ruled the  objection. 

Ckidleg  contended  that  to  issue  a  writ  of  capiat  ad 
tati^aci'Mdum  sgaiust  a  Member  of  Parliament, 
or  to  take  hiin  in  execution,  was  irregular  aut^  cuuld 
not  be  supported.  He  asked  that  the  summons  might 
be  dismissed,  and  cited 

CauiJg  V.  SleuarL,  2  Scott's  N.  R.  433 ;  s.  e.  9 
Uowl.  366;  and  10  L.  J.,  N.  S.,  I,  C.  B.;and 
Ex  parte  Gibbont,  8  L.  T.  K«p.  N.  S.  552. 

Wright  urged  that  the  cose  of  Cataidg  v.  Steuart 
having  been  decided  before  the  passing  of  the  B.  A. 
1861  must  be  considered  as  overruled. 

Mr.  CommUsiooer  UoLitoYi>. — The  case  of  Cauidg 
V.  Steuart  expressly  decides  that  a  writ  of  eo.  so. 
cannot  be  issued  against  a  Member  of  Parliament,  and 
as  the  76lh  section  of  the  B.  A.  1861  requires  that  a 
creditor  must  be  entitled  to  sue  out  agaiiut  his  debtor 
a  writ  of  ca.  ta.  to  entitle  him  to  sue  out  a  jndgment- 
debtor  summons,  I  must  dismiss  this  summons. 

Chidteg  asked  fur  costs. 

Mr.  Commissioner  Holroyd. — Yes.  I  think  so. 
The  law  is  now  so  well  settled  upon  this  point,  that  I 
must  give  the  deft,  hi*  costs. 

Summont  diimiiied  teith  cotti. 


Beported  by  David  Caio  Maciuk,  Es<|.,  Barrtster-at-Law. 

n'ednetdag,  tfot.  11. 

(Before  Mr.  Commissioner  Ooi/lbuum.) 

Jle  Jauk8  F.  Pbabsb. 

Order  <(f  discharge — Damages  in  breach  of  promiie 

of  marriage— Sect.  159  B.  A.  1861. 
Damaget  and  eotli  recovered  in  an  aeiion  for  breach 
of  promiie     of  marriage  form   no  ground   of 
oppoiitlon  to  a  bankrupt't  order  of  ditckarge : 
Qiiarr^  doet  the  bankru{>t,  leheii  in  cutlodg  at  the  time 
of  obtaining  hit  order,  become  entitled  to  hit  im- 
mediate rehaie ;  or  it  Ite  to  continue  in  priton  until 
the  expiration  of  the  ihirtg  dagt  aUnoedfor  appeal  t 
This  bankrupt,  a  oattle>deaIer  and  butcher's  assis- 
tant, over  aixty  years  of  age,  had  been  in  custody  since 
the  3gth  Aug.  last,  for  damages  and  costs  amounting 
to  65^  in  an  action  for  breach  of  promise  of  mar- 
riage, and  he  now  came  up  for  bis  order  of  discharge. 

kenealg  opposed  for .  Miss  Preston,  the  pit.,  at 
whose  suit  the  bankrupt  was  detained,  and  produced 
(be  judgment  and  the  record  in  the  action,  which  be 
put  in  evidence. 

His  HoHOOR  said  that  by  a'  decision  of  Ike  C  rtirt 
of  Appeal  the  power  of  the  court  to  visit  a  bankrupt 
adversely,  upon  applying  for  his  order  of  discharge 
under  sect.  159  of   the  Bankruptcy  Act  1861,  wai 
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limiteil  to  th«  gnmnd*  of  oppositioa  sp«ci&c*lly  ena- 
Ulerated  therein. 

Keneaiy  referred  to  Doria  and  UaenuCt  Practice,  and 
painted  ont  the  words  of  the  statnte,  "  the  court  shall 
proceed  to  consider  the  conduct  of  the  btnlcrupt  before 
and  after  adjadicatioir,  and  the  manner  and  cirtmm- 
stances  under  which  his  debts  hare  been  contracted :  " 
Csect.  159.) 

His  HoNoUB  said  the  appellate  court  held,  that  the 
subsequent  words  in  that  section  limited  and  controlled 
these  general  expressions,  so  that  in  effect  the  oommis- 
siooer  bad  no  discretion  wbaterer. 

Kemtalg  thonglit  the  Legislators  could  not  hare 
contemplated  siicli  a  result.  Hera  was  a  grierans 
wrong  committed  bj  the  bankrupt,  for  which  a  jarjr 
had  awarded  competent  damages,  from  which  the 
bankrupt  might  immediatelj  escape  by  tlie  operation  of 
this  statnte.  The  other  debts  only  amounted  to  \%L, 
so  that  the  damages  and  costs  in  the  action  constituted 
almost  the  sole  liability. 

His  Honour  intimated  that  he  conld  not  go  bejond 
the  law ;  and  the  order  of  discharge  must  be  granted. 
Order  aceordiaglg. 

At  the  close  of  the  day  the  bankrupt  said  he  had 
aim  giren  notice  to  the  detaining  creditor  of  an  appli- 
cation to  be  released  from  custody,  aod  be  applied  for 
an  order  for  his  release. 

Mr.  Commissioner  QocLpunx  doubted  whether  he 
had  power  to  order  the  release  of  the  bankrupt  until 
the  expiration  of  the  thirty  days  allowed  for  appealj 
and  inquired  of  the  registrar  whether  the  Court  of 
Appeal  had  laid  down  any  rule  on  the  subject? 

Mr.  Registrar  HAXLrrr  referred  to  R*  Lnforetly  ese 
pnrU  BeK,  8  L.  T.  Rep.  N.  S.  4  8 1 ,  i  n  which  the  L.  C.  had 
deciiled  that  the  discharge  granted  to  a  bankrupt 
under  the  provisions  of  the  Bankruptcy  Act  1 86 1 
takes  effect  from  the  date  of  the  order  made  by  the 
commissioner,  and  that  its  operation  was  not  delayed 
for  the  thirty  days  before  which  the  order  could  not 
be  drawn  up  and  delirered  to  the  bankrupt. 

His  HoNOl'R  said,  that  decision  had  reference  only 
to  the  property  of  the  debtor,  but  bow  was  his  personal 
liberty  to  be  aflfected  7  He  should  decline  to  order  an 
immediate  release,  but  the  bankrupt  might  hare  lenre 
to  renew  the  application,  when  the  question  might  be 
argued  and  the  point  decided. 

The  bankrupt  was  accordingly  removed  to  his  pre- 
Tioni  custody.  _^ 

(Before  Mr.  Commissioner  RoLnoYD.) 
Bt  parte  Dat,  re  Sparkc  and  Buidoes. 
Comniteion  dated  \Ti3 — Joint  and  separate  etiale — 
Proof— Specialt)  debt—Itxterttt — Cos'-t—Sed.  197 
o/B.  L.  C.  A.— Sect.  132  o/6  Geo.  4,  c.  16. 
Separate  etiale  it  to  he  diitributed  amongst  separate 
creditors,  and  joint  estate  amongst  joint  credilort. 
Whtre  tiere  is  a  surplus  after  pagment  ^  Joint 
debts,    separate  creditors   are  permitted  to  prove 
against   such   surplus  for  tit   amount  of  their 
separate  debts. 
Where  proof  is  in  respect  of  a  debt  secured  bg  bond, 
the  general  rule  in  bankrt^tcg  is  that  a  speciallg 
creditor  cannot   have  inlerut  begond  the  penaltg 
contained  in  his  securitg,  but  up  to  the  penaltg  ofu!s 
bondheunllbe  entitled  to  interest  at  the  ralesecartd 
bf  the  bond. 
For  MferesI  btgond  the  penallg  he  mag  come  in  with 

creditors  whose  debit  do  not  earrg  tnterett 
The  general  nde  is,  that  costs  of  proof  are  to  be 
paid  bg  the  erector  seeking  to  establish  the  claim. 
This  was  an  application  for  the  payment  of  a  di- 
vidend by  the  persoDsl  rspreaeotatirt  of  a  creditor  who 
bad  been  admitted  to  prore  nnder  the  bankruptcy  abors 
100  yean  ago,  the  date  of  th*  commission  being  the 
13(I|  Deo.  1763. 


The  facts,  which  are  Tory  singular,  are  these :— Mn 
A.  J.  Head,  solicitor,  of  64,  Chancery-lane,  rcctoti; 
disooTsred  the  existence  of  a  sum  of  S663t  is.  1(M. 
due  to  ths  estate  of  the  bankrupt  which  had  betn  lost 
to  the  estate  for  a  period  of  100  years  and  opwarda, 
and  he  took  the  necessary  stepa  to  reooTer  that  sum, 
and  it  was  paid  into  the  hands  of  Hr.  Stansfeld,  the 
official  assignee.  Mr.  Head  claimed  399{.  for  tlie 
disooTery,  being  eqoiTalent  to  15  par  cent  on  the  fund, 
and  in  June  last  Mr.  Commissioner  fooblanqilt 
directed  that  amonnt  to  be  paid  to  that  gentleman. 

In  July  Mr.  Commissioner  Qonlbnm,  at  the  reqacat 
of  Mr.  Stansfeld,  adjourned  the  dividend  meeting  niK 
die,  to  enable  a  special  advertisement  to  be  inserted  f«r 
creditors  to  oome  in  and  prove  their  debts.  Upon  tirn 
a  petition  was  presented  by  Sarah  Louisa  Day,  of  Wer- 
mouth,  praying  to  be  at  liberty  to  prove  a  debt  dse  to 
her  as  the  personal  representative  of  Anne  Ashe,  from 
the  separate  estate  of  William  Sparke,  and  be  admiltrd 
a  creditor  under  ths  joint  commission,  and  tbit  tlie 
costs  of  the  application  might  be  paid  oat  of  llie 
moneys  now  in  the  hands  of  the  official  assignee  acting 
in  the  matter  of  the  bankruptcy. 

The  facts  disclosed  in  the  petition  were  in  substaace 
as  follows : — 

On  the  20th  Oct  1746  William  Sparke  and  Edmoad 
Bridges  entered  into  copartnership  and  carried  on 
business  as  ironmongers  in  the  Strand.  On  the  SOlli 
Jan.  1753  they  dissolved  partnership;  after  the  dii- 
solntion  Mr.  Sparke  carried  on  business  alone,  irnl 
on  the  Ilth  June  1753  Anne  Ashe,  of  St.  Clenwnt'i 
Danes,  advanced  him  150^  on  his  bond.  On  the  lOtb 
Dec  1753  a  joint  eommission  issued  against  Intli 
partners  and  they  were  both  declared  bankrupt,  and 
both  joint  and  separate  estates  were  seised  nndir  a 
oommisuon.  At  a  meeting  held  at  Oaildliall  OilTca- 
bouse,  on  the  29th  Sept.  1753,  assignees  were  a|i- 
pointed,  but  they  are  now  deceased.  An  aasignnieni  of 
the  baokmpta'  estate  and  eSiacts  was  made  to  them  at 
the  time  in  the  nsuat  manner.  Anne  Ashe  and  ano- 
ther creditor  applied  to  the  eommusioners  to  prove  their 
debts,  bat,  the  commission  being  joint,  the  coniinia- 
sicners  were  of  opinion  that  they  could  not  be  admilled, 
becanae  they  were  separate  creditors,  witlioat  the  order 
of  the  Lord  Chancellor.  On  ths  8th  Feb.  1/54  an 
application  was  made  to  tin  Lord  Chancellor,  and  hit 
Lordship  made  an  order  that  Anne  Ashe  and  the  sepa- 
rate creditors  should  be  at  liberty  to  prore  ngainel, 
first,  the  separate  estate,  and  then  against  the  j"i"> 
estate  if  any  snrplns  should  remain  after  all  the  Joint 
creditors  hsd  been  paid.  A  dividend  of  ths  aepante 
eatate  of  Sparkes  was  made,  pursuant  to  the  order  »r 
the  Lord  Chancellor,  and  a  dividend  of  the  separate 
estate  of  Sparkes  of  9s.  in  the  pound  was  made  among 
the  separata  creditors.  Search  was  made  in  the  office 
of  tbe  secretary  of  bankrupts  from  the  16th  March 
1757  to  the  present  time,  but  there  was  no  evidence  or 
trace  of  any  further  dividend  having  been  made  amoopt 
the  separate  creditors  of  Sparkes. 

The  sum  of  211  18*.  *d.  interest  was  das  to  Anne 
Ai>he  on  the  bond  at  5  per  cent,  per  annnm  on  ths 
16th  March  1757,  and  after  payment  of  the  intetoat 
by  the  application  of  the  dividend  of  9».  in  the  poandi 
the  principal  sum  of  1  f'OI.  secured  by  the  bond  ws>  by 
the  payment  of  the  balance  reduced  to  104^  ts.ii- 

This  sum,  with  interest  at  5  per  cent,  from  the  lOtk 
March  1756  to  tbe  dav  on  which  this  petitioo  was 
presented  (lOtb  July  1863),  amoaoled  altogether  to 
660<:  9s.  Ad.,  which  was  now  due  to  the  creditor,  and 
which  the  petitioner  Day  sought  to  receive  as  bet  pet' 
sonal  representative. 

On  the  20th  Dec.  1785  certain  immoy*  wMS  tiass- 
ferrod  by  tbe  personal  represeotative  of  John  OMp«t". 
the  mrviTing  assignee  of  tbe  bankrupts,  uito  tbe  Ooon 
of  Ch.  to  tbe  credit  of  a  suit  pending,  intilBW 
Bnstiut  r.  Uorgan,  ud  tb«  money  wa  iarisHi  » 
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tlie  purdiiue  oi  Tliree  per  Cent.  Consols  Annnities,  and 
remained  so  inrested  np  to  tbe  7tb  June  1862. 

The  original  creditor  Anne  Ashe  died  on  tbe  27th 
Dec  1793,  at  Windmill-street,  St.  I'ancras,  having 
duljr  made  her  wilt  and  two  codicils  ;  executors  irere 
appointed.  On  tbe  llth  June  1863  letters  of 
ailioinistration  were  taken  otit  by  Sarah  Louisa  Da;, 
bf  irirtue  of  which  slia  claimed  to  be  the  personal 
representatire  of  Anne  Asiie. 

Tlie  large  sum  of  money  which  had  been  locked  np 
in  Cliancer/  has  now  been  receired  by  the  official 
assignee,  and  it  remains  in  bis  bands  applicable  in  (be 
fint  instance  to  tbe  payment  of  joint  creditors,  and 
then,  as  ditected  by  the  L.  C.,  to  the  payment  of  the 
separate  creditors,  of  whom  tbe  petitioner  chimed  to 
be  one.  The  official  assignee  bad  advertised  for  joint 
creditors,  but  none  bad  come  in. 

i'viusy  appeared  for  tbe  claimant  petitioning  the 
coart,  and 

ISnglef  for  tbe  official  .issignce, 

I'ouii;  read  an  affi  Jnrit  uf  the  fmitless  efforts  made 
to  find  the  proceedings  in  tbe  bankruptcy,  and  to 
eerre  the  creditors.  The  offices  of  the  attorney,  in 
akicb  the  proceedings  originally  were  deposited  in 
1769,  had  been  pulled  down,  and  now  formed  the 
Treasury-office  of  the  Temple.  He  submitted  that, 
having  exhausted  every  mode  of  inquiry,  it  was 
now  time  to  make  the  order  for  payment  of  tbe 
dividend. 

Mr.  Commissioner  Holiiotd  said  that  what  was 
wanted  wa»  an  order  io  receive  tbe  difference  between 
tbe  amount  already  receired  and  20<.  in  tbe  pound. 
In  1734  an  order  to  prove  was  made  by  tbe  Com- 
missioners and  the  L.  C.  of  that  day.  The  amount 
being  settled,  and  tbe  interest  payable  by  the  bond 
being  ascertained,  an  order  might  be  made  for  payment. 

Yoamj  suggested  that,  as  there  would  be  a  surplus, 
the  creditor  wouU  be  entitled  to  interest  from  the 
date  of  the  proof. 

B-iglty  said  that  the  6  Geo.  4,  c.  16,  s.  132,  was 
tbe  first  statute  which  gave  a  creditor  intercit  who 
was  not  entitled  to  it  by  his  contract,  and  that  that  law 
was  not  retrospective.  This  being  a  contract  made 
loQg  before  tbe  6  Geo.  4,  lbs  creditor  could  only  be 
entitled  to  interest  upon  tbe  debt  as  secured  by  the 
bond. 

Mr.  Commissioner  IIolboyd.  —  As  to  interest 
in  case  of  a  surplus,  tbe  general  rule  is,  that  a 
specialty  creditor  cannot  have  interest  beyond  the 
jKoalty  contained  in  his  security  {Ten)  v.  Earl  of 
Wiulertm,  3  Bro.  C.  C.  489);  but  up  to  the  penalty  of 
(he  bond,  be  will  be  entitled  (o  interest  at  the  rate 
resened  by  the  bond,  and  for  interest  b<>yond  the 
penally  be  may  come  in  with  crediton  whose  debts 
do  not  carry  interest.  See  Eden  Dunk.  L.  367, 
and  Cooke,  207  ;  Grant  v.  Grant,  3  Buss.  It.  598, 
as  to  interest  beyond  the  penalty  of  the  bond. 

Diig'tji  said  that,  beyond  tbe  amount  of  the  penalty, 
Ike  creditor  would  only  be  entitled  to  interest  since 
llie  passing  of  the  Act,  but  that  would  be  a  subject  for 
future  consideration  if  (bo  official  assignee  declined 
tu  pay  the  interest  demsnded  by  the  creditor. 

The  order  made  was,  that  Sarah  Louisa  Day  be 
dccljrrd  entitled  to  a  further  dividend  of  lU.  in  tbe 
pound  out  of  the  estate  of  the  said  bankrupt  on  (be 
debt  due  to  her  as  tbe  legal  personal  representative  of 
Anne  Ashe,  and  which  debt  the  said  Anne  Ashe  was 
admitted  to  prore  as  one  of  the  separate  creditors  of 
tbe  said  Wm.  Sparkee,  by  an  order  of  the  L.  C,  dated 
thegihFeb.  1754. 

I'owi;  hoped  that  the  costs  of  the  application 
would  be  allowed  out  of  the  general  fund. 

Mr.  Oeraniissioner  Holbotu. — The  general  rule  i:<, 
that  each  croiitor  must  support  the  expense  of  main- 
laiaing  his  own  proof.  No  costs  can  b«  allowed  out  of 
tke  estate. 


[jYu^e.— Whore  a  joint  commission  is  taken  out  and 
tbe  usual  order  obtained  for  keeping  distinct  accounts 
/>f  tbe  separate  estates  of  each  partner,  the  creditors  of 
((is  separate  cstatesare  notentitled  to  interest  upon  their 
debts  after  payment  of  20s.  in  the  pound,  unless  the 
joint  creditors  have  also  receired  20s.  in  the  pound,, 
but  tbe  overplus  of  the  separate  estate  must  bo  npplii'd 
to  increase  the  joint  fraud:  Cooke,  208;  and  see  Kb 
parte  Reeve,  9  Ves.  588  ;  Ex  parte  WooJ,  2  M.  D.- 
&  D.  283]  

Thursday,  Nor.  12. 

(Before  Mr.  Commissioner  Holrovd.) 

R«  A.  M'DowEM> 

Undue   preference — Trading  on  JictUiout  capital'^ 

Contracting  debts  in  trade  without  rtatonableeJtyecta' 

(ions  o/pagment—Secl.  159  li.  A.  1861. 
An  widae  prtferenee  it  no  offence  within  the  meaning: 

o/  the  Act  of  Parliament, 
Carrging  on  basmess  upon  capital  bond  fide  and  nnt 

cotourablg  boiTowed,  is  not  carrt/ir:g  on  trade  btf 

means  of  ficiMous  capital. 
Debts  contracted  in  trade  under  such  circimutoncetf 

are   not   debts  conlraeted    without  reasonable  or 

probable  ground  of  exptetation  ofpagment. 

This  was  a  sitting  for  the  last  exatiiination  and 
order  of  discharge.  The  bankrupt,  a  saddler  and 
ironmonger  iu  Sonlbaropton,  was  opposed  by  Ernest 
Reed  for  Messrs.  Eldred,  creditors  for  80/.  for  goods  in 
trade.  His  present  debts  amounted  to  934/,  including 
part  of  a  sum  borrowed  in  1858  to  pay  a  composition 
to  his  then  creditors,  when  he  owed  700/.  or  800< ,  and 
paid  a  composition  of  5s.  in  the  pound.  There  were 
no  assets  (or  creditors,  and  the  only  good  debt  he  bad 
was  one  of  1/.  4s.  9d,  In  April  be  made  an  assign- 
ment to  Mr.  Aslatt  of  book-debts  to  the  vaino  uf 
beyond  100/,  and  subsequently,  by  bill  of  sale,  he 
assigned  the  whole  of  his  ktock  ai  a  saddle  and 
harness  maker  to  the  same  person,  as  a  further  security 
for  the  debt  of  400/,  or  500/.  be  owed  him.  He  had 
asked  for  an  account  and  bad  never  bad  it.  They  sued 
him,  and  he  consented  to  a  judgment.  Tbe  date  of 
tbe  bill  of  sale  was  April  22,  1863.  Immediate  pos- 
session was  taken  under  the  bill  of  sale,  and  the  pro- 
perty, which  was  worth  about  300/.,  was  sold  by  Mr. 
Asbttt  by  public  auction ;  but  what  it  had  realised  lio 
did  not  know.  He  alleged  that  Mr.  Aslatt  had 
threatened  him  with  pioceedings  for  the  recovery  of  the 
debt,  which  was  a  running  account  for  money  lent, 
extending  from  the  year  1858,  when  he  had  made  » 
compoiition  with  his  creditors,  to  tbe  year  1 863.  This 
creditor  was  a  next-door  neighbour  to  the  bankrupt, 
and,  as  he  admitted,  an  intimate  friend.  He  bad 
been  carrying  on  business  the  whole  time  since  1858. 
He  had  also  accepted  some  accommodation  bills, 
believing  that  the  parties  would  have  been  able  to  pay 
them. 

Ernest  Reed  submitted  that  the  business  had  been 
cniricd  on  in  a  stale  of  insolvency,  and  that  bis  client 
Mr.  Khircd's  debt  of  80/.  had  been  contracted  without 
any  reasonable  cr  probable  ground  of  expectation  of  being 
able  to  pay  it.  He  bad  only  been  able  to  carry  on  his 
business  by  means  of  borrowed  capital,  by  means  of 
which  he  had  been  enabled  to  keep  up  appearances 
as  a  substantial  trader. 

Mr.  Commissioner  Holiioyd  said  that  the  parti- 
cular grounds  upon  which  the  conduct  of  the  bankrupt 
was  impugned  was  the  manner  in  which  he  had  disposed 
of  his  property ;  bnt  that  was  no  offence  within  the 
Act  of  Parliament.  And  as  to  tbe  allegation  of 
trading  upon  fictitious  capital,  what  he  had  was  hi^t 
own,  and  at  hU  own  absolute  disposal,  and  tbry  all 
knew  that  traders  carried  on  their  business  by  means 
of  credit,  and  if  tbe  loans  were  not  colanrable,  that 
constituted  no  offence.  Then,  as  th^ankrupt  ntf 
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c.irrj'ing  on  a  bond  fide  trade,  and  as  the  sale  of  the 
goods  woald  of  themselres  produce  n  retnm,  it  could 
hardi/  be  said  that  be  had  contracted  debts  irithont 
reasonable  or  probable  ground  of  expectation  of  pay- 
ment. The  bankrupt  might  therefore  pass  his  last 
examination,  and  reeeire  his  order  of  discharge. 


Friday,  Nov.  13. 
(Before  Mr,  Commissioner  Holroyd.) 

lie  JAS.  BURSI.EM. 

Tnat-deed— Debtor  in  cusloiy— AppKcalion  for  re- 
lease—Documenis   to  be  JUed  in   tupport  of  the 
application. 
Where  a  debtor  in  cuetodg  wfto  has  executed  a  deed 
of  arrangement  under   the   \92nd  tection  of  the 
n.  A.  1861,  and  obtained  hit  certificate  under  lect. 
198,  applies  for  his  release,  the  certificate  of  protec- 
tion is  not  alone  sufficient  evidence  of  the  due  execu- 
tion of  the  deed;  there  must  be  evidence  on  affidavit 
of  compliance  vith  the  conditions  imposed  by  the 
Act,  and  essential  to  the  validity  of  the  deed. 
A  copy  of  such  deed,  and  the  affidavit  in  tuppnrl 
thereof,  mutt  be  filed  with  the  proceedings  in  this 
court  prior  to  the  application  being  made. 
Notice  of  an  amplication  for  release  must  be  given  to 
the  detaining  creditor  according  to  the  practice  of 
the  court  to  which  it  is  to  be  made. 
This  vas  an  application  b;  Barrow,  for  a  release  of 
the  debtor  from  cnstodj,  on  the  gronnd  that  he  had 
exrcDted  a  deed  of  composition  under  the  terms  of  the 
B:mkruptcjr  Act   1861,  and  obtained   his  protection, 
lie  bad  given  notice   to  the  tiro  detaining  creditors, 
and  he  simpl/  relied  upon  the  certiBc^itc  of  protection 
obtained   bj  the  debtor   from  tbo  office  of  the  chief 
registrar,  vhich  he  produced. 

Mr.  Commissioner  Holboto. — Hare  jon  an  affi- 
davit of  all  the  facts  which  have  taken  place,  so'ns  to 
show  that  the  deed  is  distinctly  within  the  Act  of 
P<iiliameot? 

Barrow. — Don't  jon  think  the  certificate  of  the 
chief  registrar  snffident  ? 

Mr.  Commissioner  Holroyd. — That  is  not  conclusive. 
Yuu  must  prepare  an  affidavit,  showing  that  tlio  con- 
ditions required  hj  the  Act  have  been  complied  with, 
and  serve  the  proper  notice  upon  the  detaining  creditors 
according  to  the  practice  of  the  court. 

Barrow.— 1  have  been  misled  bj  the  practice  in  Mr. 
Commissioner  Fane's  court.  I  have  midc  an  appli- 
cation to  him  in  precisely  the  same  way  as  I  made  the 
present,  and  I  therefore  hope  that  under  such  cir- 
cumstances there  will  be  a  short  B'ljonmment  to 
prepatv  the  affidavit. 

Mr.  Commissioner  Holroyd. — No.  Tlie  summons 
is  dismissed.  You  must  come  again  in  the  ordinary 
nay,  according  to  the  practice  of  the  court,  and  give 
fresh  notice. 

Barrow. — Will  your  H'mour  permit  short  notice  ? 
Mr.  Commissioner  Holroyd. — No.   You  must  give 
'  the  usual  notice  for  another  application. 

Barrow. — ^The  registrars  are  not  agreed  as  to  what 
is  proper  notice.  In  one  court  it  is  two  days,  and  in 
nnotber  it  is  two  clear  days,  and  iu  the  tbinl  court  it 
may  be  different  also. 

Mr.  Commissioner  Holroyd.  —It  is  two  clear  days. 
Apply  to  the  registrar  of  my  court. 
Bagley  and  Seed  tot  the  detaining  creditors. 

Summons  dismissed. 
Nov.  17. — To-day  the  debtor  renewed  bis  appli- 
cation,  ha  having  made  in  the  interval  an  affidavit  that 
the  conditioDS  of  the  Act  of  Parliament  had  been  com- 
plied with.  The  attdavit,  however,  wu  not  filed,  and 
no  copy  of  the  deed  was  filed.  The  Application  was 
again  opposed  by 
Sofleg  Mid  ketd,  for  the  B«m«  creditor*  m  before, 


who  objected  that  they  had  bad  no  opporlnnity  t« 
inspect  the  deed  or  the  affidavit  which  had  been  made 
in  support  of  it. 

Sargood,  for  the  debtor,  said,  the  original  deed 
was  filed  in  the  proper  office,  and  every  creditor  of  the 
debtor  was  entitled  to  order  a  copy,  and  he  proposed  t« 
read  the  affidavit  in  support  of  the  application. 

Mr.  Commissioner  HOlboyd  said,  be  thought  the 
creditors  should  not  be  put  to  the  expense  of  obtaining 
a  copy  of  the  deed.  The  debtor  ought  to  attach  a 
copy  to  the  proceedings  in  this  ooUrt,  and  also  a  copy 
of  the  affidavit  supporting  the  application.  Tbe 
creditors  th^n  would  have  a  fair  opportunity  to  read 
both  documents.  On  looking  at  the  proceedings,  h« 
should  therefore  adjourn  the  case  in  order  that  tlie 
necessary  docbments  might  be  filed ;  and  the  case  wss 
accordingly  aHjsumrd  for  a  weelc 


V.  C.  STUABT'S  COUBT. 

Kcporteit  I>y  Jamb-s  B.  PAVtitflON  and  Kdwaro  Wkslow, 
£«ir8.,  of  Lliicotn's-Iun,  llarrtittera-at-liaw. 

Wednrtday,  Nov.  11. 

MoscRoi'  r.  Sahdeman. 

Judgment- creditor — Release  of  hereditaments  charged 

—22  &  23  Vict.  c.  35,  sect.  1 1. 
A  purchaser,  after  contracting  for  the  pterchase  of 
certain  mines  for  a  specified  sum,  to  bepaidparllj  kf 
instalments,  made  defnjl  m  payment,  and  undrr  s 
suit  by  the  vendor  for  specific  performance,  ih* 
properly  was  directed  to  be  resold.  This  was  doit, 
and  lite  original  vendor  repurchased  the  proixrlj. 
Certain  judgment- crediors  claiming  under  judgmaH 
prior  in  date  to  the  decree  for  sale,  andoneofthtm 
refusing  to  disclaim  or  release  the  premises,  a  bill  mas 
filed  against  them  praying  that  thni  suit  might  be  Uitt» 
as  supplemental  to  theformer,andthat"lheestatettti 
premises  directed  to  be  sold  might  be  declared  firs' d 
and  absoluiety  discharged  from  all  rights,  iiUerttti, 
claims  and  demands  of  the  defls.  thereon  or 
thereto." 
Decree  as  prayed,  with  costs  against  the  refasis} 
defU 

The  bill  in  this  ease  stated  that  on  the  19th  Ap<il 
1861  the  pit.  Edward  Henry  Moscrop  filed  his  ori- 
ginal bill  against  George  Hudson,  stating  tint,  tin 
pit.,  being  seised  in  fee  Kimple  of  undivided  sham  in 
certain  coal-mines,  railed  New  Dowson,  Cast  Dran 
Deep,  and  Serridg<>,  in  the  Forest  of  Dean,  on  the  2illi 
Jan.  18S4,  by  articles  of  agreement,  agreed  to  con- 
vey the  same  to  George  Hudson  in  fee,  subject  to 
certain  royalties  and  to  the  rules  prescribed  br 
Act  of  Parliament  for  regulating  the  property  of 
Ibo  Forest  of  Dean;  and  it  was  agreed  tbst  Ike 
said  George  Hudson  should,  on  the  Jst  U<utJi 
then  nrxt  ensuing,  and  upon  the  execution  of  todi 
conveyance,  pay  unt<>  tlic  pit.,  his  executnn,  a'* 
roinistrators,  or  assigns,  the  sum  of  lOOOL,  and  llx 
further  sums  of  SOOt.  in  Jan.  1855,  ZOOf.  in  Jan.  ISM. 
and  200/.  in  Jan.  1857,  for  the  pnrcliaM  of  the  s<i<l 
coal-mines.  The  original  bill  further  stated  tb«t 
Hudson  had  paid  to  the  pit.  the  sum  of  iOOL,  in  P"^ 
payment  of  tbo  said  sum  of  ICOOt.  agreed  upon,  and 
that  he  then  refused  to  accept  a  conveyance  of  the  sM 
premises,  or  to  pay  the  residue  of  the  pnrchaee-Bion»Ti 
or  to  take  any  further  step  toward*  performing  kit 
part  of  the  agreement;  and  prayed  for  a  specific  per- 
formance of  tbo  contract. 

On  the  nth  March  1863,  by  >  deem*  in  the 
cause,  it  was  ordered  that  the  deft  Hudson  sbonU  pay 
to  the  pit.  the  amount  of  the  purobas*-money,  «itk 
interest  and  c««ta,  and  in  default  of  Mioh  payaieil  U( 
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Iwedituients  wen  directed  to  be  sold.  DefaaU 
litnsg  been  mads  by  HudMO,  the  property  wu,  poi- 
nuiit  to  the  said  decree,  pat  np  for  sale  by  public 
uetioD,  ind  the .  same  was  sold  to  the  pit.,  who  was 
Mared  the  higbeet  bidder,  for  5001.  The  defls.  to 
Um  praaent  anit  alleged  that  they,  as  jadgment- 
enditon  of  Hudson,  on  judgments  registersl  prior  to 
the  date  of  the  decree  of  the  Uth  March  1862,  were 
not  bound  thereby;  and  that  they,  nnder  and  by 
lirtusof  their  jodgments,  claimed  some  estate,  right,  or 
isloist  in  the  property  in  qaestion. 

The  pit.  allied  that  the  property  directed  by  the 
decree  to  be  sold,  and  the  amoont  realised  thereby, 
wa  wholly  insnfficient  to  pay  the  amount  doe  to  him, 
and  that  whatever  the  rights  or  interests  of  the  defls. 
tin  jodgmenb-creditoiB  of  Hudson  might  be,  they  were 
labordinate  to  the  lien  of  the  pit,  and  that  he,  as  vendor, 
bjr  ressoD  of  the  default  of  HudscHi  to  perform  his  agree- 
Btat,  had  a  paramount  right  to  have  the  premises 
sold  fcr  the  purpose  of  satisfying  his  lien,  freed  and 
ibeolotdy  discharged  from  all  rights  and  interesta  of 
the  dells,  in  or  to  the  premises,  and  that  (if  neces- 
stry)  the  judgment-creditors  ongbt  to  release  and 
eonrey  their  respectire  rights  in  soch  premises  to  the 
pcrehaser.  Further,  that  if  the  defls.  were  desirous 
of  enCorcing  their  alleged  rights  and  interests  against 
the  premises,  they  ongbt  to  bare  performed  the 
agreement  on  the  part  of  Hudson  then  remaining  to 
be  performed  ;  and  that  the  defls.,  if  they  had  any 
bteieat  in  the  premises,  could  only  be  permitted  to 
uiforce  the  same  by  submitting  to  perform  Hudson's 
Bgieement,  aikd  paying  and  indemnifying  the  pit  for 
ail  losees  and  costs  incnired  by  reason  of  the  default  of 
Hudson. 

In  March  and  April  1863  applications  by  letter  were 
made  by  the  pit  to  the  defls.,  in  which  they  were 
intited  to  release  or  disclaim  their  interest  in  the  mort- 
gaged premisas ;  and  they  were  informed  that,  unless 
they  did  so,  they  would  be  made  defts.  to  this  anit 
The  defla,  replied  to  these  applications,  but  refused  to 
diidaim  or  release,  and  the  pit  charged  that  this  suit 
hsd  become  neeesaaiy  entirely  by  such  refusal  of  tlio 
defts.,  and  that  they  or  some  of  them  ODght  to  bare 
paid  the  costs  of  it 

The  bill  prayed,  first,  that  the  decree  of  the  tllh 
March  1863  might  be  carried  into  effect,  and  that  the 
pit  migbt  bare  the  benefit  of  Ihe  game  decree  of  the 
proceedings  therennder  against  the  defts.,  and  tliat  bis 
suit  might  be  taken  as  supplemental  to  the  original 
anit ;  secondly,  that  the  estate  and  premises  directed 
by  the  said  decree  to  be  sold  might  be  declared  freed 
and  abadately  discharged  from  all  rights,  interests, 
claims  and  demands  of  the  de<ts.,  the  judgment - 
creditors  of  6.  Hudson,  therein  or  thereto;  and 
th«t,  if  necessary,  the  said  defla.  might  be  directed  to 
release  or  convey,  or  join  in  releasing  or  conveying, 
their  respective  rights  and  interests  in  snch  estate  and 
praniaesto  the  purchaser  or  purchasers  thereof;  and 
thirdly,  that  the  morieys  arising  from  snch  sMe  might 
be  applied  according  to  the  decree,  and  that  the  defls. 
might  pay  tiie  costs  of  the  suit 

Sabaeqaently  to  the  institation  of  tbe  suit,  all  the 
other  defts.  except  Sandeman  consented  to  release  their 
charges  in  respect  of  the  judgments,  without  costs. 

J/afiu,  Q.  C.  and  Roxburgh,  for  tbe  pit,  argued  that 
tbe  deft  Sandeman,  baring  only  a  small  interest  in  the 
pitmises,  ought,  when  applied  to,  to  have  disclaimed. 
He  was  the  only  one  of  the  defts.  who  had  refused  to 
fwego  bis  interest.  The  law  on  the  subject  of  jndg- 
BMot-cttditors  hid  undergone  a  change  since  the  22  & 
23  Tnt  0.  35,  s.  11,  by  which  it  was  enacted  that 
"  the  release  from  a  judgment  of  part  of  any  heredita- 
aenls  (barged  therewith  shall  not  affect  tbe  validity  of 
the  jodgnwnt  as  to  the  hereditaments  remaining  un- 
rsUassd,  ar  aa  to  any  other  property  not  specifically 
teleased,  without  prejudice  MTcrtbcless  to  the  rights  of 
V9-  2U. 


all  persons  interested  in  the  hereditaments  or  property 
remaining  nnreleased  and  not  concurring  in  or  con- 
firming the  release."  They  submitted  tbst  tbe  defl. 
Sandeman  cams  within  tbe  misaning  of  tbe  section  of 
the  Act,  and  that  he  ongbt  to  pay  the  whole  costs  o^ 
the  salt 

WaUon,  fbr  tbe  deft  Sandeman,  bontehded  that  tbe 
defl.  could  not  reasonably  have  been  eipeoted  to  bavti 
done  more  than  be  bad,  and  that  be  was  entitled  to 
costs  as  against  the  pit.    See  the  cases  of 

Hmdeodet.  Bandeoci,  1  Ir.  Eq.  Bep.444;  aild 
B^  V.  Lord  Bexleg,  17  Beav.  14;  20  Beav.  187. 

B,  B.  Bogert  appeared  for  Ihe  other  delta. 

The  Vicb-ChamcBllob.— The  deft.  Sandeman  has 
refused  to  do  anything  except  at  tbe  point  of  a  decree ; 
he  ought  to  have  acted  in  the  same  manner  as  the  other 
defts.  The  declaration  will  follow  the  language  of  the 
first  part  .of  the  second  paragraph  of  the  prayer  of 
the  bUl,  namely,  that  tbe  eetateand  premisea  directed  by 
the  said  decree  to  b«  sold  be  declared  freed  and  abso- 
lutely discharged  from  all  rights,  interests,  claims  snd 
demands  of  the  defts.  the  judgment-creditors  of  the 
said  George  Hudson  therein  or  thereto;  with  costs 
sgainst  the  deft  Sandeman. 

[Similar  declarations  were  made  in  two  other 
salts  of  raeyaoni  v.  Saitikman,  in  each  of  which  there 
was  a  similar  prayer.] 

Solidtors  for  tbe  pits.,  Viiard  and  Aii$tit. 


OOXntT  OF  APPEAL  IN  CHANOEBT. 

Reported  by  Thomas  Brookshaxk  and  Jaxxs  B.  Davidsoh, 
Eaqra.,  Bonlatera-at-Law. 

Jufy  11  and  19,  and  Nov.  5  andl. 

(Before  the  Lobd  CSAnoBLtOB  (Westbury.) 

Flotbr  v.  Bankes. 

16  4  17  Kte(.  c.  51,  <«.  3,  17— Aieoesstba  diOf-' 
Uarriage-tetUtment  — JoMitn  —  BaUchargt — By 
toAom  thUn  pOifable, 

A  marriage- tetilemtnt  made  in  the  near  1822  provided 
that  a  jointure  by  wag  of  two  renlcharga  in  lieU 
o/doaer  Ihirdt  andJrtebencA  thotUU  bepaid  h  the 
jointreiB,  mthout  any  deduction  or  abatemei^t  tehat- 
toever  on  account  or  in  respect  of  aag  taxei,  charget, 
impoiilioni,  or  aiuumentj  alreadg  charged  or  to  be 
charged  on  the  ettale  out  of  which  it  wa$  to  iteue,  or 
on  the  jointure  in  respect  thereof.  A  term  of  gear* 
wot  then  also  created  and  trusts  declared  of  it  to 
secure  the  jointure  rentchargss,  if  in  arrear,  and 
the  costs,  damages  and  trpaiaes  arising  Jrom  the 
nonpagment  on  the  recoverg  thereof. 

The  16  {[■  17  Viet,  c  61,  s.  2,  defines  what  disposition* 
and  devolution*  nfproperig  thall  confer  successions  ; 
and  the  ITlh  section  providis  (Jtuter  alia)  that  no 
contract  made  bona  fide  for  raluable  consideration  in 
money  or  money's  worth  t^fter  the  death  of  any  other 
person,  shall  create  the  relation  of  predecessor  and 
successor  betattn  the  persons  mednng  such  contract 
and  the  penon  to  or  with  whom  the  same  thall  be 
made. 
The  above-mentioned  jointure  bg  wag  of  the  rent- 
charges  or  annuities  was  made  payable  to  the 
jointrui  if  she  survived  her  husband.  The  16^17 
Fic(.  C.51,  uiMjxufnfin  1855.  The  husband  died 
in  1856. 

Romillg,  if,  R.  held,  that  the  words  "money  and 
money's  worth,"  in  the  11 A  sectien  of  that  statute, 
inclined  Ihe  consideration  of  marriage,  and  that 
the  jointress  was  not  therefore  liable  to  pay  lueces- 
f  ion  duly  in  respect  of  her  joiisturt.  On  appeal 
(As  decision  was  reverted: 
Beldffiirther,  that  as  between  the  jointress  and  tie 
owner  of  the  estate,  Ihe  former  was  entitled  to  i% 

I     emneratedfrom  the  paj/mtntfff  the  duty. 
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This  vas  an  appeal  from  a  deciaioa  of  thg  M.  B. 
The  facts  of  the  caM  will  b«  found  full;  atated  ia  the 
rfport  of  tlie  cau  in  tb«  oouit  below,  8  L.  T.  Bep. 
N.  S.  483. 

The  Solicitor- Gtnend  (Sir  B.  Palmer,  Q.C.)  ud 
Hanson  appeared  for  the  Crawn> 

llobhotut,  Q.C.  and  FreeUng  for  Mn.  Bankes. 
Scltpyn,  Q.C.  and  G.  I/ovtU,  for  the  infant  defts. 
U.  J.  1*.  Uankes  and  W.  J.  Bankes. 

UaggaUaj),  Q.C.  and  C.  liaU  for  the  petitioners,  the 
pits,  and  trustees. 
The  Salicitor-General  in  reply. 
The  following  cases  were  cited  :— 

Attomeg-Geatral  T.  Fhjtr,  9  H.  L.  0.  477  ; 
OUIfaid  T.  Proton,  5  L.  T.  Bep.  N.  S.  630  ; 
He  Jenkinton't  tate,  24  Bear.  64; 
AUotiuy-Gtneral  v.  Baker,  4  H.  &  N.  19 ; 
17  Geo.  3,  c  26,  as.  3-18 ;  53  Geo.  3,  c.  Ut, 

s.  10; 
ilorrit  r.  Jotut,  2  Bam.  &  Cr.  232  ; 
Slake  T.  AUenoll,  2  Barn.  &  Cr.  875 ; 
Lord  Saltoun  t.  The  Lord  Advocate,    6   Jar. 

N.  S.  713; 
Jlamikerf,   The  AUoney-General,  7  Ex.  331; 

s.  0.  in  error,  8  Ex.  259 ; 
Swett'mg  t.  Smeeting,  1  Dr.  331  ; 
AUomeg-General  t.  Yeletrtoa,  7  H.  &  K.  319  ; 
17  &  18  Vict,  c  51,  a.  17.  Cur.  adv.  vult. 
Nov.  5. — The  Lokd  Chahcelu>b. — This  ease  de- 
pends entirely  on  the  proper  construction  of  the  17th 
section  of  the  Succession  Uuty  Act.  It  ia  clear  that  the 
joiulute  rentcharges  appointed  to  Mra.  George  Bankes 
by  the  marriage-settlement  of  1822  are  succesaiona 
within  the  2nd  section  of  the  Act,  and  that  Mrs. 
Georges  Bankes  ia  the  successor,  and  the  appointors 
Henry  Bankes  and  Wm.  George  Bankes  are  the  prede- 
cessors, unless  the  case  be  taken  out  of  the  2nd  section 
by  the  operation  of  the  17tb  section.  To  explain  the 
intention  and  effect  of  lbs  17th  section,  it  is  deurable 
to  make  a  few  remarks  on  the  general  object  and 
design  of  the  Succession  Duty  Act.  In  framing  the 
Act  the  word  "succession"  was  adopted  for  the  purpose 
of  denoting  any  property  passing  upon  death  from  one 
peison  to  another  by  virtue  of  any  gift  or  descent,  or 
of  any  contract  not  being  a  bona  fide  contract  of  pur- 
chase ;  money  or  property,  the  right  to  receive  or 
possess  which  might  arise  upon  death  under  a  contract 
made  boni  fiie  in  return  for  other  money  or  property, 
was  not,  as  between  the  contracting  partiea,  to  be 
treated  us  a  succession.  But  it  was  not  intended-  to 
except  property  arising  upon  death  tmder  contracts  for 
valuable  consideration  generally.  Marriage  is  by  the 
law  of  England  a  valuable  consideration  for  a  contract, 
and  that  of  the  highest  kind ;  but  property  arising 
under  a  contract  in  consideration  of  marriage  ia 
not  excepted,  even  in  favour  of  persons  com- 
ing directly  within  that  consideration.  A  contract 
to  be  excepted  must  be  bond  fide  made  in  con- 
sideration of  money  or  money's  worth,  words 
which  appear  to  have  been  selected  for  the  purpose  of 
excluding  the  consideration  of  marriage.  Where, 
under  a  contract,  money  or  money's  worth  is  to  be 
received  by  one  person  fit>m  another  on  the  expiration 
of  some  life  or  lives,  and  such  contract  is  made  bona 
iule  for  the  consideration  of  money  or  money's  worth, 
the  17th  section  declares  that  the  relation  of  pre- 
decessor and  successor  shall  not  arise  between  the 
person  contracting  to  pay  or  transfer  and  the  person 
entitled  to  receive,  otherwise  post-obit  bonds  and  con- 
tracts for  the  purchase  of  deferred  annuities  would 
create  successions.  So  if  the  owner  of  a  freehold 
estate  in  fee-simple  contracts  to  sell  it  for  a  sum  of 
money  subject  to  and  reserving  a  life-interest  in  bim- 
leir,  the  relation  of  predecessor  and  successor  will  not 
arise  beiwetn  the  vendor  and  the  purchaser.  So  if 
tno  persons  contract  with  « third  for  the  purcbas*  of 


a  freehold  estate  and  pay  for  it,  jointly  direeliig  tie 
conveyance  to  be  made  to  one  for  life,  remainder  to 
the  other  in  fee,  there  will  not  be  the  relation  of  pre- 
decessor and  anocessor  between  the  vendor  and  ike 
remainderman,  altbongh  it  is  dear  that  the  remihder 
in  fee  will  be  a  sneeesaion.  These  sra  examples  of 
the  purposes  which  the  17th  section  was  intended  to 
answer.  It  is  true  that  if  the  words  of  the  17th 
section  do,  according  to  their  ordinary  meaning,  apply 
to  and  exclude  other  cases  than  those  to  which  it  wu 
intended  to  be  limited,  the  words  being  found  in  sn  Act 
taxing  the  subject  must  not  be  restndned  by  eonstrae- 
tion,  even  althoogh  the  giving  them  their  fidi 
latitodo  of  meaning  may  defeat  the  object  of  the 
Aot.  On  the  other  hand,  the  vrord  "eontract" 
in  the  1 7th  section  must  not  for  the  parposn 
of  exemption  be  extended  beyond  those  limiti 
which  the  contract  plainly  shows  to  be  the  true 
meaning  and  intent  of  the  word.  The  aasentisl 
requisites  of  s  contract  which  is  not  to  crests  a  ne* 
cession  are  clearly  defined  by  the  17th  section.  First, 
it  must  bs  a  oontract  by  one  persoq  to  pay  money  or 
money's  worth  to  another.  Secondly,  it  must  be 
made  bona  fide  for  a  valuable  consideration  ewtiog 
in  money  or  money's  worth,  the  oonlract  ereatiag 
personal  liability  between  the  contracting  parties. 
Thirdly,  such  a  contract  is  prevented  from  creating  s 
succession  only  as  between  the  oontracting  parties,  for 
all  that  the  17th  section  does  is  to  declare  that  there 
shall  be  so.  lelatioa  of  predecessor  and  snoceasor 
between  the  person  bound  to  pay  and  the  person 
entitled  to  receive.  As  between  any  other  peraoas 
the  contract  may  create  a  succession,  and  the  trans- 
mission of  the  property  to  be  received  under  etch 
contract  by  the  death  before  the  time  of  payment  of 
the  party  entitled  to  it  may  also  create  a  snccessieii. 
The  question  then  v,  whether  the  settlement  of  1822 
is  such  a  contract  by  Henry  and  William  John  Bankei 
as  ia  described  in  this  section.  Between  them  sad 
Mrs.  George  Bankes  there  is  clearly  by  the  Sad 
section  the  relation  of  predecessor  and  snceeasor,  and 
the  annuities  (in  the  contingencies  happening)  wonU 
clearly  be  a  succession  in  Mrs.  George  Bankes  derired 
from  these  two  piedeoessors  on  which  doty 
would  be  payable,  unless  it  can  be  reiaonsbly 
held  that  the  settlement  of  1822  is,  or  proceeded 
on,  such  a  contract  between  Henry  Bankes  and 
William  John  Bsnkes  on  the  one  hand  and  Mrs. 
George  Bankes  (then  Miss  Nugsnt)  on  the  other  u  is 
described  in  the  17th  section.  This  redness  the 
matter  to  the  inquiry,  is  there  any  contract  by 
Henry  Bankes  and  William  John  Bankes  to  pay  tbest 
annuities  to  Miss  Kugent  on  her  becoming  the  widow 
of  George?  Were  they,  or  wss  either  of  them,  to  be 
in  any  way  liable  for  such  payment  7  The  aniwr 
must  be,  that  there  is  nothing  of  the  kind.  There  ia, 
indeed,  nn  agreement  by  Henry  and  William  Joka 
Bankes  to  exercise  their  joint  power  of  appointmeat, 
and  to  appoint  the  estates  so  as  that,  in  the  eveats 
specified,  the  two  rentoharges  may  issue  out  of  tbe""" 
an  agreement  which  is  performed  by  the  settlement  of 
1822  ;  but  there  is  no  contract,  either  express  or 
implied,  to  pay  the  annuities  by  the  appointees,  or 
either  of  them.  If  the  settlement  of  1822  conld,  by 
possibility,  be  construed  to  he  snch  a  contract  between 
George  Bankes  and  his  intended  wife,  or  her  tmsteej 
as  the  17th  sectiun  describes  and  exempts,  it  wo«U 
be  immaterial  so  long  as  there  is  the  relation  ef  pre- 
decessor and  successor  between  the  appointors  and  tbs 
jointress.  But  if  the  appointment  could  be  held  to  be 
a  oontract  to  pay,  which  would  be  an  abiise  of  lan- 
guage, R  valuable  consideration  in  money,  or  moneys 
worth,  would  still  bo  requited.  The  M.  B.  seenu  to 
have  thought  that  the  implied  agreement,  assnmmj 
that  the  appointment  was  such  a  contract  by  Hn. 
George   Bankes  to  release   her  dower  or  fteebeoei, 
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would  b*  a  oontidantion  in  money's  worth  witbin  the 
tamaiag  of  the  I7th  section.  This,  perhaps,  might 
be  so  if  it  wert  shown  (which  it  is  notj  tbtt  Gew^ 
was,  at  the  time  of  the  contract,  possessed  of  or 
antitlcd  to  an  estate  oat  of  which  his  wife  woold 
become  dowable ;  hat  a  bare  posubility  of  fatnie  dower 
or  fnabench  in  non-existing  estates  vodM  not  hare 
been  a  sabject  of  Talne  at  the  time  of  the  settle- 
meat  ;  the  rriease  of  snoh  a  possibUitj  woald  not,  in 
mj  judgment,  answer  and  satisfy  the  words  *  Talnable 
oeaMderation  in  money's  worth.'  "  If  the  note  which 
I  bare  seen  of  the  judgment  of  the  M.  B.  is  correct, 
aad  I  haTO  rigfatl;  nnderstcod  it,  his  Hononr  appears 
also  to  have  giren  an  opinion  that  a  contract  for  the 
ratnable  considention  of  mirriage  alone,  without 
■on^  or  money's  worth  by  might,  by  force  of  the  17  th 
section,  be  taken  out  of  the  opiaration  of  the  2Dd 
sectioD.  If  any  soeh  opinion  was  expressed  by  his 
Hoooor,  I  desire  it  to  In  understood  that  I  entirely 
dissent  from  it  Such  a  constmction  wonld  striiu  the 
words  "  in  money  or  money's  worth,"  which  are 
annexed  and  are  restiictiTe  of  the  words  "valaableoon- 
sdcration,'' oat  of  the  section.  Ireserredmy  jadgment 
in  this  eass  imt  of  respsct  to  his  Hoooar's  opinion,  and 
bare  from  the  same  molire  deliberately  reconsidered 
the  case,  bot  I  cannot  find  any  gronnd  for  doubt ; 
tlmefore  reverse  the  decidon  of  the  M.  R.,  and  deoUre 
that  under  the  settlement  of  1822  the  two  rent- 
ehaiKCS  became  and  are  a  suoceasion  in  Mia.  George 
Bankes,  deriTsd  from  the  appointors  Henry  and  Wm. 
John  Bankes  ss  predecessors,  and  are  chargeable  with 
dnty  accordingly. 

Not.  7. — Secondly,  with  respect  to  the  qneetion,  by 
whom  the  snccsssion  dnty  wal  to  be  borne,  whether 
by  the  jointress  or  the  owners  of  the  estate, 

Stbvh  Q-C  and  Gt6rff»  Lovdt  appeared  for  the 
parties  mteiested  in  the  estates  sabject  to  the  joiotare. 
ffobkoait,  Q.C.  and  Frtilmg  for  the  jAototm  Mia. 
Bankes. 
BaogaOag,  Q  C.  and  C.  Ball  for  the  trustees. 
SJitgn  in  reply. 
The  fdhnring  cases  were  cited  :— 

He  MarMontM  o/Bhmd/ord  r.  Tie  Duchea  ef 
Uarlborougk,  2  Atk.  542,  558,  559 ; 

Fettmg  r.  Tayior,  31  L.  J.,  N.  S.,  3«,  Q.  B. ; 
s.  e.  on  appeal,  33  L.  J.,H.  S.,  41,  Ex.  Ch.; 
7L.T.  Bap.N.S.  429; 

BfmBtter  t.  KitckU,  1  Lord  Baym.  317  ; 

Smilk  T.  Andertm,  4  Boss.  352  ; 

Lomek  r.  Pelen,  1  Myl.  &  K.  489  ; 

Sadler  t.  Hkkardt,  4  K.  &  J.  302  ; 

rwaer  t.  Afofyneux,  IJ.  &  H.  834 ; 

Coltom  ▼.  Tnann,  31  L.  J.  257,  C.  P. ;  6  L.  T. 
Bep.  K.  S.  287 ; 

Waiiami  T.  Atiton,  IJ.  &  B.  115. 
The  LoBD  Cbascbuor— It  was  the  intent  and 
design  of  this  marriage-settlement  of  1822  that  the 
jointress  should  snjoy  her  jointure  rentcbarge  withont 
■ay  diminutioa  whaterer  in  reapect  of  any  tax,  charge, 
assessment,  or  imposition  then  existing  or  that  might  be 
impoeed,  tliat  aboold  in  any  way  affect  either  of  the 
estates  ont  of  which  the  rentcharge  was  to  issue,  or 
the  rsotehargs  itself,  or  ths  person  of  the  jointress  in 
rsspcet  of  that  rentcharge.  Now  the  form  in  which 
the  rentcharge  is  given  is  by  way  of  nse,  and  the  nse 
will  extend  and  be  governed  according  to  the  intention 
of  the  parties.  If  the  intention  of  ths  parties  was, 
therefbte,  that  which  I  have  expressed,  the  nse  granted 
to  the  jointress  wonld  extend  to  enable  the  jointress  to 
require  psyment  from  the  land  of  any  tax,  charge,  or 
assessment,  by  which  the  jointure  rentcharges  was 
sabfseted  to  any  abatement.  I  have  no  difficulty  in 
holding  therefore,  that  the  words  that  follow  the  words 
"  witiMot  any  delnction  or  abatement"  are  words  to 
be  taken  in  oonnection  with  the  declaration  that  the 
Ut  *1mU  ariss,  aod  (hat  the  words,  tbenfore,  define  the 


extent  and  comprehension  of  the  grant  to  make  it 
inclnde  any  abatement  of  the  description  that  I  have 
mentioned.  That  lednoes  tbe  ossea  simply  to  the 
question  whether  upon  the  words  that  are  fonnd  here, 
the  suceassion  duty  tax,  at  that  tuns  unknown  and 
unexpected,  is  to  be  included.  I  am  pressed  by  the 
snthority  of  Lord  Hardwicke  in  the  case  of  BUmdford 
V.  Tka  I>uehe$$  of  MarVnrmtgh  (<iii'  tup^  and  the 
language  attributed  to  him  with  regard  to  the  interpre- 
tation of  a  different  deed.  If  those  words  were  used 
by  Lord  Hardwicke  and  tbe  language  of  tbe  deed  is 
fonnd  to  be  the  same  with  the  deed  before  me,  I  am 
Sony  to  say  that  I  cannot  follow  that  interpretation, 
beoaose  it  is  a  question  shout  which  any  man  is  com- 
petent to  fbrm  a  jadgment.  Do  the  words  "  anf 
taxes,  charges,  imposition,  or  atsessroents  already 
taxed,  charged,  assessed,  or  impossl,  or  here- 
after to  be  taxed,  charged,  assessed,  or  impossd" 
(that  would  be  as  long  aa  tbe  rentcharge  continned), 
comprehend  the  succession  duty?  Tbe  answer  to 
that  simply  depends  on  the  inquiry  whether  the 
snccsssion  duty  bs  a  tax,  or  a  charge,  or  an  assessment, 
or  an  imposition.  The  answer  farther  depends  upon 
the  inquiry  whether  that  tax,  charge,  assessment,  or 
imposition  affects  the  lands,  affects  the  rentcharge, 
or  affects  ths  jointress.  Now  there  can  be  no  doubt 
that,  according  to  the  common  meaning  of  langnage,  it 
is  a  tax  and  an  imposition,  and  there  can  be  no  doubt 
that,  according  to  the  common  meaning  of  language,  it 
is  an  impcrition  upon  the  rentcharge  itself,  and  also 
upon  the  penon  of  the  jointress,  who  reoeives  tbe 
rentchsrge  in  ths  character  of  a  sneoeasor.  I  have 
determined  that  she  stands  in  the  l^ht  of  a  successor 
within  the  meaning  of  the  Suceesnon  Dnty  Act;  and 
it  follows  immediately  from  that,  that  this  imposition 
sffects  her  personally,  and  affects  also  the  sneoessioa 
she  receives ;  there  can  he  no  donbt,  therefore,  that 
she  is  sntitled  under  the  extent  of  the  pmut  mnle  to 
her,  that  is,  by  virtue  of  the  use  which  is  directed  to 
arise,  to  receive  these  rentcharges;  and  plus  ths  rent- 
charges,  shs  is  entitled  slso  to  receive  the  amount 
of  any  deduction  or  abatement  consequent  npon  any 
existing  or  any  future  imposition,  the  effect  of  which 
would  be  to  duninish  her  rentcharges  and  the  same 
thing  dso  extends  to  the  trusts  of  the  term,  becanne 
the  trostees,  in  the  event  of  nonpayment,  are 
directed  to  raise  the  annuity,  and  to  raise  it  in  such 
a  manner  that  it  would  be  paid  without  any  such 
deduction  or  any  such  abatement.  If,  therefore,  it 
follows  that  in  the  hands  of  the  trustees  the  rent- 
charge,  when  raised,  would  be  liable  to  the  succession 
daty,  and  thsy  would  be  under  an  obligation  to  see  to 
ite  payment,  it  follows  immediately,  from  the  44th 
section  Of  the  Snocession  Dnty  Act,  that  the  trustees, 
in  respect  of  their  own  liability,  as  well  as  in  respect 
of  tiie  rights  of  the  jointress,  wonld  hsve  a  right  to 
raise,  undsr  the  trusts  of  the  term,  the  amount  of  the 
deduction  or  abatement,  and  to  take  care  thst  it 
should  be  paid  without  any  diminution  of  the  rent- 
charge.  I  am  therefore  of  opinion,  on  the  clear 
meaning  of  the  settlement  end  tbe  clear  legal  effect 
and  operation  of  the  mode  in  which  the  rentcharge 
is  created,  that  this  is  sn  adilitional  grant  Of  I 
may  so  call  it)  to  the  grant  of  the  rentcharge  itself; 
or  rather  it  is  an  intend  part  of  the  grant  of  the 
rentcharge,  conveying  to  the  jointress  the  right  of 
hsving  any  such  deduction  raised,  and  impcong  on 
the  tmsteea  the  obligation  of  having  the  rentcharge 
paid  without  any  auch  deduction,  that  deduction 
being  left  to  be  satisfied  out  of  the  other  rente  of 
the  estate,  which  they  would  have  a  tight  to  raise  |>h<s 
the  amount  necessary  to  satisfy  tbe  lentehuge.  I 
declare,  therefore,  that  the  jointress  i*  entiUed  to 
receive  the  rentcharge  free  ftom  any  deduction  in 
respect  of  the  succession  duty,  and  that  the  s«K«eiiioi( 
duty  mast  be  •  <^ax^  upon  (be  estatOi 
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UbYS  v.  AsTLKY  AMD  OTHBBS. 


[Chah. 


Solicitora  Tor  the  several  parties:  The  Solieilor  far 
Inland  tievinue;  Grtgory  and  Co.;  M.  ud  F. 
Dacidjon  ;  Lovell  and  Co. 

Tuesday,  Not.  10. 
(Before  the  Lords  Jcsiicbs.) 
Ueys  v.  Astlut  ako  otuebs. 
Specific  ptr/ormtmce — Sialule  of  Fravdt — Pleading 

— Agreement — ifutualilg  of  eonlrad. 
Tie  defli.,  I'u  their  aneieer  to  a  bill  for  the  epecific  per- 
formance of  an  agreement  to  nil  landt,  did  not 
claim  the  benefit  of  the  Statute  of  Fraudt,  although 
they  denied  the  validity  of  the  agreement  in  toto : 
Ihlil,  that,  at  the  etatale  wa$  not  tpecially  pleaded, 
they  could  not  retort   to  it  ai  a  defence  to  the 
e«il. 
The  pile,  had   entered  into  an  agreement   with  the 
deft:'  vendor  to  become  latete  of  premitet  with 
the  option  of  purchasing  within  a  given  period  at 
a  sum  fixed.     A  second  memorandum  was  after' 
KarUs  signed  by  the  lesser  alone,  prolonging  the  term, 
and  giving  the  pits,  the  chance  of  purchasing  during 
the  enlarged  term,  btit  not  fixing  any  price : 
JltlJr  that  the  Statute  of  Frauds  being  out  of  the 
question,   the  agreement  was  not  void  for  want  of 
mutuality,  but  was  in  all  respects  good  and  valid. 
This  case  came  before  their  Lordabips  on  an  appeal 
t>7  the  major,  aldermen  and  borgesaes  of  the  borough 
t>f  Buriilejr,  against  a  decision  of  Wm.  M.  Jamca,  Esq., 
Q.O.,  the  Vice-Cbancellor  of  the  Coonty  Palatine  of 
Lancaster,  nnder  the  following  circnmstaneee  :— 

John  Ucjs  and  other  persons,  who,  with  him,  were 
the  pits,  in  the  suit,  on  the  S3rd  Jnlj  1859,  entered 
into  an  agreement  with  one  James  Hodgson,  since 
deceased,  which  wa*  reduced  to  witting,  and  waa  to 
this  effect : — 

"  Memoreodnm  of  agreement,  dated  the  23rd  dajr  of 
Juljr  1659. — This  is  to  certify  that  I,  the  undersigned 
James  Hodgson,  am  willing  to  let  the  school-house  and 
its  appurtenances,  situate  in  Coke-street,  Lane-bridge, 
tor  (he  term  of  one  jear  or  mi<te  from  the  dale,  at  the 
r.ite  of  !is.  per  week,  the  rent  to  be  paid  fortnightly. 
And  we  the  undersigned  John  Ue/s  (and  the  others 
lij  name)  agree  to  take  the  said  school  at  the  abore 
reiit  fur  the  above  terms,  and  at  the  expiration 
fur  racli  side  to  give  or  take  six  nontha*  notice 
bcfora  leaving  the  premises.  That  we  commence  on 
this  day,  the  23rd  July  1859.  I,  the  aaid  James 
Hodgson,  also  agree  to  sell  the  said  property  to  the 
raid  parties  for  the  snm  of  60/1,  shonld  they  feel  dis- 
posed to  pnreliase  the  same  within  ten  calendar 
months  from  the  present  date." 

Upon  the  execntion  of  this  agreement  the  pits,  at 
once  entered  into  posseasion  of  the  premises,  and  toon 
afterwards  negotiations  were  commenced  for  an  exten- 
sion of  the  petiod  for  which  the  buildings  and  premises 
were  lei,  and  a  further  memonndum  was  on  the  16tb 
ilarch  1860  signed  by  Hr.  Hodgson  alone: — 

"  I  am  willing  that  tlie  letting  of  the  schoolroom  be 
prolonged  to  five  yeara  instead  of  one,  at  the  osnil 
rent  vl  three  shillings  per  week,  and  the  parties  now 
holding  the  same  to  have  the  chance  of  purchasing  tlie 
S4ime  school  dnring  that  time," 

James  Hodgson  died  in  the  month  of  Sept.  1861, 
liaving  by  bis  will  devised  the  prsmiaea  in  question  to 
one  Juhn  Astley,  who  was  made  a  deft,  to  this  suit. 
John  Astley  on  the  3rd  Feb.  1862  sold  the  property 
to  John  Tomlinson,  another  of  the  defts.,  for  235^  Sjon 
after  that  purchase  John  Tomlinson  resold  the  pro- 
perty to  the  Burnley  Improvement  Commiaaiocen, 
and  they,  in  pursuance  of  the  llnnicipal  Corporations 
Act,  transferred  all  their  lights,  powers,  estates,  pro- 
perty and  liabilities  in  the  premises  to  the  present 
at'|i'.,  I  he  mavur,  aldermen  and  Imrgesscs  of  the 
loan  ol  l!uriil>-y. 


Before  the  sale  to  John  Tomlinson,  howevar, 
namely,  on  the  17th  March  1862,  the  pits.,  in  igno> 
ranee  of  the  sale  by  Hr.  Astley,  the  deviaee,  gave  (o 
him  a  notice  in  writing  of  their  deaire  to  purchase  tba 
premises  according  to  the  agreement,  but  no  attsniNU 
appeared  to  have  been  paid  to  this  notice,  and  on  tba 
SOth  April  1862,  the  pits,  having  in  the  meanwhil* 
received  information  of  the  sale  by  Aatley  to  Tomlin- 
son, gave  to  the  latter  a  written  notice  to  tbe  same  efftet 
as  that  which  they  had  given  to  Astley.  Mr.  Tom- 
linson, however,  who  bad  by  that  time  sold  the 
property  to  the  Bamley  Improvement  Commissionera, 
altogether  declined  to  recognise  any  right  in  the  pita., 
contending  that  he  had  purchased  without  notice  of 
any  such  agreement  as  that  on  which  tbe  pits,  relied. 
The  pits,  continued  in  occupation  of  tbe  icbool-boiiM 
and  premises. 

The  pits.,  on  tbe  8tb  Jnne  1862,  filed  their 
original  bill  to  obtain  apecific  performance  of  tbe 
agreement  mentioned,  that  ia  tbe  second  agreement. 
That  bill  was  against  Mr.  Astley  and  Mr.  Tom- 
linson alone,  for  at  the  data  when  it  was  filed 
the  pits,  were  entirely  unaware  of  tbe  sobeeqnait 
conveyances  to  the  improvement  commissioneTa,  and 
by  them  to  tbe  mayor,  aldermen  and  hnrgesaas  of  tba 
borough.  Upon  discovery  of  these  facts,  however, 
the  bill  was  amended,  and  the  corporation  were  added 
as  delta.,  and  the  bill  as  amended  charged  that  Tomlin- 
son had  expreas  notice  of  tbe  agreement  entered  into 
by  James  Hodgson.  Tbe  corporation  by  their  answer 
alleged  that  they  were  pnrebasera  for  ralne  witfaoot 
notice,  and  they  altogether  denied  the  agreement,  and 
claimed  tbe  same  benefit  as  if  they  bad  demnned,  bat 
they  did  not  by  their  anawer  or  otbenrise  plead  the 
Sutute  of  Frauds  to  the  bill. 

The  learned  V.  C.  of  the  Comity  Palatine  by  bis 
decree  dated  tbe  ISlh  May  1863  diamisaed  tbe  bill 
as  sgainst  the  defts.  Astley  and  Tomlinson  with  ooata, 
bat  ordered  specific  performance  of  tbe  agreement  by 
the  other  defts.,  the  mayor,  aldermen  and  bm-geasea, 
who  now  appealed  against  that  order. 

Little  and  Edmund  R.  Turner  supported  the  appeal, 
contending  that  tbe  second  agreement  waa  void,  fur 
want  of  mntnality.  Secondly,  it  was  void  nnder  tbe 
Statute  of  Frauds,  aa  no  amount  of  purchase-money 
was  stated  on  the  face  of  it,  and  there  was  no  direct 
reference  to  the  eatller  agreement,  nor  could  parol 
evidence  connecting  the  two  documents  be  admitted. 
It  was  tnio  that  the  statute  was  not  expresaly  men- 
tioned in  the  answer,  bnt  the  validity  of  tbe  agreement  was 
thereby  wholly  denied,  and  anything  which  would  ahow 
its  invalidity  was  therefore  admisnUe.  Thcyrefenad  to 

Jtidgway  v.   Wharton,  3  Da  G.  M.  &  O.  677 ; 
s.  c.  6  H.  of  L.  Cas.  238 ; 

Clinan  v.  Coohe,  I  Ecb.  &  Lef.  22  ; 

Wood  T.  Uidgley,  5  De  O.  M.  &  G.  41  t 

D<AeU-e.  Hutchinson,  3  Ad.  &.  Ell.  ^55 ; 

Price  V.  Griffith,  1  De  0.  M.  &  G.  80; 

yVeiE:  V.  Tha  North  Staffordshire  Ratbeay  Cons- 
pony,  8  L.  T.  Rep.  N.  S.  768 ; 

ryie  T.  Northwood,  I  Bear.  152 ; 

ligg  T.  Wisden,  16  Bear.  239 ; 

Lord SL Leonarda'  V. & IM II  &  122 flSth  edit.) 
It.  Copley  Christie  appeared  for  the  pits.,  bat  wa* 
not  called  on. 

Lord  Justice  Khioiit  Br(;cb  said,  that,  even  upon 
tbe  assnmption  that  the  doctrine  of  part  performance 
bad  not  any  applicatioa  to  tlie  present  case,  he  was  still 
not  satisfied  tliat  upon  any  view  whatever  the  Statute 
of  Frauds  had  any  application  to  it.  But  if  it  would 
or  might  hare  been  useful  to  the  defts.  to  a>k  for  the 
benefit  of  that  statute,  he  thought  that  it  was  incumbent 
on  the  defts.  to  ask  for  it,  and  they  bad  not  done  sok 
and  he  was  of  opinion  that,  according  to  tbe  mlea  nod 
course  of  this  court,  aa  this  had  not  been  done,  tba 
Statiit*   of   Frauds   could  not  be  resorted  to  a*  ^ 
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defaoee,  whaterer  might  be  said  of  the  agreement. 
la  thia  aUte  of  circamatancaa  he  waa  of  opinion 
that  the  agraameot  waa,  apon  the  erideooe  in  the 
eaose,  pkinly  and  dearlj  proTed  and  valid.  He 
farther  tboogbt  that  the  apps.  ahonld  not  hare  been  here 
before  thia  coort,  and  be  waa  bj  no  meana  snre  that 
tbef  had  not  been  dealt  witb  too  lenientlf.  Bat 
bowerer  that  might  be,  he  ooniidered  that  even  if 
there  might  bare  been  proper!/  aome  connderation 
aa  to  coata  in  reapeet  of  the  preaenoe  of  the  other 
deft,  who  had  be«i  mentioned  in  the  proceedloga^ 
the  matter  waa  too  tririal  to  be  attended  to.  To  him 
it  appeared  that  not  a  word  ooold  be  nsefullj  aaid  on 
behalf  of  thoae  who  had  appealed  against  the  decree 
which  had  been  made.  The  costa,  bowoTer,  be  woold 
leave  to  depend  upon  the  opinion  of  hia  learned 
brother  ;  but  if  he  eoncarred  in  the  opinion  be  bad 
jost  ezpraased,  the  diamiasal  of  the  appeal  would  be 
with  C08ta> 

Lord  Jostioe  Tuiwsn  aaid,  that  in  the  Tiew  which 
he  had  taken  of  thia  ea«e,  it  appeared  qnite  nnneceasar/ 
for  him  to  giro  any  opinion  upon  that  of  Ridgaag  t. 
WhartoH,  althoogb  he  woald  ezpreas  hia  ooncorrenee 
in  the  conclosions  aniTed  at  in  that  caae,  baring  regard 
to  the  uniform  oonrM  of  pleading  which  had  alwajra 
prevailed  in  thia  court.  Nor  did  he  expreaa  an; 
opinion  on  the  point  whether  there  waa  in  the  second 
agreement  aanlteient  reference  to  the  first,  but  be 
would  give  to  the  defta.  appeiding  the  full  benefit  of 
the  aignmeot  on  that  subject.  He  woold  even  go 
farther,  and  would  give  to  them  the  benefit  of  the 
ar^goment  that  that  agreement  was  to  be  oonsidered  as 
an  independent  agreement ;  for  when  the  caae  came  to 
be  oooaidered,  the  qneation  was,  what  that  independent 
agraement  waa  in  effect.  The  agreement  on  the  part 
of  Hodgaon  was  to  eztand  the  term  of  tiie  lease,  and 
to  extend  the  time  for  the  purchase  for  a  correlative 
period.  It  was  possible  that  the  agreement  might  be 
capable  of  being  enforced  only  so  far  as  lespectod  the 
cxteaston  of  tiM  tune  for  the  duration  of  the  lease. 
It  waa  possible  that  if  the  tenants  had  not  observed 
tba  cooditioos  of  Uie  agreement,  it  would  not  have 
been  in  their  power  to  avail  themaelves  of  the  pro- 
yiaioos  wbioh  were  contained  in  the  agreement  extend- 
ing the  period  for  porchaae.  Bat  no  such  caae  aa  thia 
was  aUeged  on  the  part  of  the  defts.,  nor  waa  it  alleged 
that  the  pajmenta  were  not  made.  There  was  nothing 
wbataver  to  destroy  the  effect  which  the  last  clause  of 
the  agreement  might  have  on  the  period  of  duration 
contained  in  the  original  agreement,  and  therefore  it 
appeared  to  him  that  the  caae  was  complete  on 
that  pmnt.  There  wns  nothing  in  the  argument  that 
tba  agreement  in  question  might  have  reforence  to  a 
different  agreement  The  whole  of  the  agreementa 
were  before  the  court,  and  they .  must  do  justice 
apon  the  whole  caae  aa  it  stood  on  the  record. 
Tli«  prayer  for  general  relief  would  be  soffident  to 
cnabla  thia  court  to  deal  with  the  whole  case,  and  he 
coDCorred  entirely  in  the  opinion  of  his  learned 
brother,   that   the    appeal    must  be  dismissed  with 


Solicitor  far  the  pita.,  W.  P.  IMtrU. 

SoUettofs  for  the  defts.  appealing,  Siav  and  Co., 
ajceate  for  JShiw,  Sulelift,  Talltnatt  and  ffmdtlef, 
of  Burnley,  Lancashire. 

JVbe.  b,  6  Old  14. 

(Before  the  Lomw  Justioes.) 

WAtsRAM  V.  STAnrroa. 

Fraud— Agtnt  or  tnuUe — Oenerai  Jemtarer — iluUi- 

/arioumett, 

Tieo  oge>U$  of  a  company  {broAert)  conipired  to 

coaccoi  lie  true  tialt  o/U*  ^ffairi,  lektrtby  £f.,  one 

Iff  lkom,mu  tiuMtd,  in  1817,  to  b¥g  dutra  oj  0.  at 

m  frkt  muck  Mno  lh*ir  rtat  palm.    Tkt  fraud  vat 


not  ditcovered  till  I860,  toon  ajier  uhich  (tme  G.'$ 
rtpratatativtfled  one  Wl  agaiiM  the  repreeentaiivet 
of  bath,  prai/ing  a  retranefer  of  the  ehara,  attdpag- 
me»t  of  the  intermediate  divideadi.  It  wai  not  pre- 
tended that  J.,  the  other  agent,  derived  any  pecuniary 
hen^from  (he  tale  to  H.     The  bill  vxu  demurred 
to  by  J.'t  repreientatioe,for  vant  of  equity  and  for 
mtiUifarioutneii !  but 
Their  Lordihipt  (Bering  from  Wood,  V.C.)  over- 
ruled the  demmrrer  on  both  poinlt. 
In  tueh  a  cote  agentt  are  in  a  sense  tnuleetfor  their 
prineiptd,  and  they  are  liable  for  the  fraudt  by 
either,  with  the  privity  of  the  other,  againtt  tho 
principal.    Being  thut  Iruileet,  the  lapse  of  tine 
vat  not  material.     Though  on  action  would  lie  far 
deceit  againtt  the  eonniving  agent,  who  derived  no 
pecuniary  benefit  from  thepurehate,  there  it  a  eon- 
current  juritdiction  in  equity. 
Although  there  were  uparate  taltt  and  teparate  pur- 
chaten,  the  fraud  wot  common  to  both  eatet,  and  in 
a  single  bill  filed  againtl  the  npretentativet  of  both 
of  the  agents,  there  wai  nothing  multifariout. 
This  was  an  appeal  by  the  pit.  in  the  aait  against  a 
decision  of  Wood,   V.  C.,  whereby  hia  Honour  had 
allowed  a  demurrer  to  the  bill  on  the  grounds  of  want 
of  eqnity  and  of  multifariousness,  and  had  refused 
leave  to  amend,  the  demurring  deft,  being  the  personal 
representative  of  one  Joseph  Stainton.     The  fiicts  are 
sufficiently  stated  in  the  judgment  of  the  court  below, 
8L.T.  Rep.  N.S.633. 

The  pit.  appealed  agaiuat  the  decision. 
Giffwrd,  Q.  C.  and  EdiUt  supported  the  appeal.— 
The  whole  of  the  matters  complaioed  of  were  one  eole 
aystcm  of  fraud  concocted  by  the  Staiotons.  They  bad 
been  agents  for  ths  Carron  Company,  in  which  the 
plt.'s  testator  waa  a  shareholder  ;  by  fraudulent  ac- 
counts, misrepresentations  and  concealments,  they 
induced  him  to  sell  his  sharea  to  them,  or  one  of  them, 
greatly  below  their  value,  and  for  the  parpoee  of 
this  bill  they  would  be  treated  as  trustees.  Joseph 
Staiaton  would  have  been  liable  to  an  action  for  the 
deceit  practised,  and  there  was  a  concurrent  jnrisdietion 
in  equity.  The  two  sales  were  parts  of  the  same  trans- 
action, and  therefore  the  bill  was  not  multifarious. 

Sir  Bugh  Cairni  and  John  Peorion  appeared  for 
the  demnrring  deft. — The  persons  who  sold  the  sharea 
were  the  mortgagees,  Messrs.  Glyn  and  Co.,  and  they, 
if  any,  were  the  persons  injured  by  the  under  prices, 
but  ths  bill  contained  no  allegation  that  they  were 
deceived  or  injured.  A  court  of  equity  could  not  inter- 
fere, for  the  remedy  against  Joseph  waa  aimply  by  an 
action  for  his  deceit ;  whereas  in  Henry's  case  it  waa 
aaked  that  the  sale  might  be  set  aside  and  the  sharea 
retranaferred.  Neither  of  the  Staintons  was  alleged 
to  have  'deiived  any  benefit  from  the  purchaae  by  the 
other.  The  two  transaotiona  were  indeed  separate  and 
distinct,  and  the  demurrer  must  also  be  allowed  on  the 
ground  of  mnltifaiiouaness,  for  neither  estate  ought  to 
be  mixed  up  with  the  case  againat  the  other.  Ths 
anthoritiea  referred  to  were 

The  Attorney-General  v.   Cradoek,  3    MyL  & 

Or.  85  i 
Patley  v.  Freeman,  3  T.  B.  51 ; 
Blair  v.  Bromley,  2  Ph.  354 ; 
The  Biihop  of  Winchetter  v.  Knight,  1  P.  Wms. 

406; 
Powell  V.  J  then,  4  K.  &  Job.  343. 
Gifard,  Q.C.  having  been  beard   in  reply,  their 
Lordships  reserved  judgment  until  the  14th  Nov.,  when 
Lord  Justice  KxioiiT  Bbvce  said,  that  the  allega- 
tions contained  in  thia  bill,  if  taken  as  tme,  appeared 
to  bim  to  show  that  a  relation  ef  confidence  aa  to  tba 
property  with  which  the  suit  waa  concerned  existed 
between  the   person  whom   the   pit.  represented  and 
Joseph  Stainton  and  Heniy  Stainton,   the  former  of 
whom  was  represented  by  the  demurring  deft,  and  tb( 
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other  by  the  deft,  who  had  not  demarred ;  and  farther, 
that  acta  of  fraud  were  committed  bj  Joaeph  Stainton 
and  Henry  Stainton  in  respect  of  that  property,  bj 
mean*  of  an  abnae  of  ihat  confidence  daring  the  coarse 
of  that  relation,  and  that  the  acta  of  both  the  Messrs. 
Stainton  wen  so  associated  together  that  the  pit.  was 
entitled  to  combine  all  the  matters  in  one  suit  in  equity 
against  the  personal  representatives  of  both  Joseph  and 
Uonty  Stainton,  Being  of  that  opinion,  the  demurrer 
mast  be  overruled,  although  he  would  hare  no  objection 
to  reserve  to  the  deft,  the  benefit  of  it  at  the  bearing 
of  the  cause — a  coarse  which,  whatever  its  meaning  or 
effect  might  be,  had  on  several  oooaaions  been  adopted 
in  the  Court  of  Ch. 

Lord  Juatice  Turbbb. — The  demnrrer  was  one  by 
tlie  personal  representative  of  Joseph  Stainton,  on  the 
grounds  of  want  of  equity  and  mnltifarionsness.  As  to 
the  former  ground  it  was  only  necessary  to  consider  the 
case  relating  to  the  forty  shares  purchased  by  Henry 
Stainton,  and  the  case  as  to  theae  forty  shares 
Gonld  not  be  stated  lower  than  this,  that  the  two  con- 
fidential agenta  of  the  partnership  conspired  together 
to  keep  the  shares  at  an  ondervalne,  in  order  to  conceal 
from  the  partners  the  true  value  of  the  shares ;  and 
his  Lordship  considered  that  it  waa  by  means  of  this 
frandnlent  conspiracy  between  the  two  Messrs.  Stainton 
that  these  forty  shares  were  procared  from  Francis 
Garbett  by  Henry  Stainton  at  *  price  far  below 
their  real  value.  They,  therefore,  had  to  consider 
whether,  nnder  these  circamstonces,  the  estate  of 
Joseph  Stainton  was  or  was  not  liable  in  equity 
for  the  true  price  of  the  shares,  with  the  dividends 
and  bonuses  which  had  accrued,  and  he  waa  of 
opinion  that  that  estate  was  thtu  liable.  A  grosser 
breach  of  duty  on  the  part  of  an  agent  towards 
his  principal  eoald  not  be  imagined.  It  was  not 
denied  that  there  would  be  a  remedy  at  law  against 
Joseph  Stainton  and  his  estate  in  respect  of  this  gross 
misconduct,  and  the  V.C.  appeared  to  have  felt  no 
doubt  that  that  was  the  proper  remedy  ;  but  with  all 
deference  to  his  Honour's  judgment,  it  appeared  to  him 
that  there  was  concurrent  jurisdiction  in  eqnity  to  set 
right  acta  of  fraod  and  breaches  of  trust  by  an 
agent  towards  his  principaL  He  was  certainly  not 
disposed  to  assent  to  the  argument  that,  where  two 
agents  had  conspired  together  to  commit  a  frand, 
each  was  not  liable  in  equity  for  the  acts  of  the 
other.  Agents  were,  in  a  sense,  tmstees  for  their 
principals  ;  and  if  tjiis  bad  been  the  case  of  an 
ordinary  trust,  there  could  be  no  doubt  that  the  ceilttU 
jae  Inut  would  have  had  sufficient  equity  to  sustain  a 
bilL  Therefore  as  to  the  forty  shares  the  demnrrer 
must  be  overruled,  and  in  this  view  it  became  no 
longer  necessary  to  consider  the  case  of  the  other 
fifteen  shares  which  had  been  purchased  by  Joseph 
Stainton,  in  respect  of  which,  however,  he  thongbt 
that  it  might  be  desirable  for  the  pit.  to  amend  his 
bill.  The  length  of  time  which  had  elapsed  since  the 
transaction  was  not,  in  his  opinion,  material  to 
tho>  consideration.  Then  there  remained  only  the 
demurrer  for  maltifariousneas,  and  he  thongbt  that 
that  demurrer  failed  also.  It  was  quite  true  that 
there  were  separate  purchasers  of  the  forty  shares 
and  of  the  fifteen  shares,  but  the  fraud  was  common 
to  both  traoaactions,  and  -consequently  the  rule  against 
maltifarioosness  had  no  application.  The  demurrer 
most  be  overruled,  and  the  proper  course,  in  his 
opinion,  of  dealing  with  the  costs  would  be  to  direct 
that  the  costs  in  the  court  below,  and  on  appeal,  should 
remain  for  the  decision  of  the  judge  by  whom  the 
cause  should  b«  heard. 

Solicitors  for  the  pit,  Tatham  and  Proctor. 

Solicitors  for  the  demurring  deft.,  Willittmi  and 
Jamtt. 


JVo».  4  and  11. 
(Before  the  Lord  CRAifCBLt«n  (Wettbory.) 
Ex  porta  Wiluams,  reWiLLUMs. 
Bcmkrupto/ — Praetic*— Order  o/duckargt. 
When  <M   order  of  a  ooMsuxtmer  re/<ai»j  lie 
bankmpd  orier  of  diecharge  i$  revated  bg  lie 
Court  of  Appeal,  ilienot  eompatat  to  lie  court  to 
coafine  ill  order  to  nmplji  revertieg  tie  decision  of 
the  court  beloie;  it  waut  proceed  firther  and  grant 
tie  banimpl  iit  order  of  diiciarge. 
This  was  an  appeal  against  an  order  of  Mr.  Com- 
misaioner  Perry,  of  the  Liverpool  District  Courts  dated 
the  7th  Aug.  last,  whereby  he  suspended  the  bank- 
rupt's discharge  for  twelve  months,  and  refused  pro- 
tection for  four  months. 

The  bankmpt,  William  Williams,  was  a  poUieau  at 
Birkenhead,  and  also  the  agent  for  the  sale  of  ale  of 
Pincbin  and  Co.,  brewers,  of  Bath.  Ho  originally  oo» 
onpied  a  public-house  called  "  The  Crown,"  and  three 
years  ago  he  left  thia  and  took  a  larger  house  called 
"The  Clarendon  Hotel."  The  latter  be  purchased, 
with  some  adjoining  property,  and  then  mortgaged  the 
whole.  The  premises  were  fitted  op  at  great  expense, 
and  the  business  flourished ;  but  the  bankmpt  had  not 
sufficient  capital  to  represent  the  outlay  he  had  made. 
He  waa  in  good  credit  up  to  the  date  of  his  bankruptcy, 
which  took  place  on  the  llth  April  last. 

Messrs.  Gardner  and  Stretch,  brewers,  at  Liverpod, 
were  the  principal  creditora,  and  on  the  Srd  March 
last  the  bankmpt  contraoted  to  sell  to  them  his  pnUio- 
houae,  with  the  fixtures  as  it  stood,  for  6000L  Tbey 
were  also  to  take  the  stock  at  a  valuation,  and  ont  of  ' 
the  purchase-money  to  be  paid  the  whole  amount  due  to 
them,  and  for  any  ale  they  might  supply  in  ths  inter* 
val  between  that  date  and  the  completion  of  the  con- 
tract, which  was  fixed  for  the  let  April.  During  this 
interval  they  sent  him  three  parcels  of  ale,  amonnting 

to  not. 

A  day  or  two  after  the  delivery  of  the  last  pared 
another  creditor  demanded  an  investigation,  when  it 
was  found  that  the  bankmpt  had  not  more  than  7s. 
or  8>.  in  the  pound  to  carry  on  business  with. 

The  bankmpt's  solicitor  thereupon,  who  also  rspre- 
sented  the  body  of  creditors,  would  not  allow  the  sale  te 
Gardner  and  Stretch  to  be  completed,  except  on  the 
terms  of  their  coming  in  with  the  rest  in  respect  of  their 
trade-debt,  they  being  allowed  other  sums  for  advancss. 
This  tbey  agreed  to  do,  and  the  sale  of  the  premUas 
was  then  completed,  Qardner  and  Stretch  ]»yin( 
over  a  balance  of  616/.  to  the  bankrapt'a  sdidtar, 
by  whom  it  was  repaid  to  Stretch,  ai  Uie  creditors' 
assignee. 

The  commissioner  founded  his  judgment  on  the 
opinion  thatwben  the  bankmpt  onthc'lth,  I0thaodl7th 
March  contracted  the  portions  of  his  entire  debt  due  to 
Messrs.  Gardner,  he  could  not  have  had  any  reasonable 
or  probable  ground  or  expectation  of  being  able  to  pay 
the  same,  in  justice  to  his  other  creditors,  whom  be 
called  together  about  the  19th  of  the  same  month. 
He  also  commented  on  the  fact  that  a  atatMneat 
made  by  the  bankmpt  to  Messrs.  Gardner  in  the 
preceding  December,  that  hia  liabilities  vrere  only 
1495'.,  waa  an  incorrect  statement,  and  an  aggraf*- 
tion  of  hia  offence,  though  hia  Hononr  thongbt  it 
could  not  be  visited  with  punishment  after  hia  Locd- 
ship'a  demon  in  Ite  Ateto  and  TVniie,  and  upon  ths 
peculiar  language  of  the  159th  section,  which  did  not 
repeal  the  provision  of  the  Consolidation  Act  of  1M9 
aa  to  the  oootractine  of  debts  "  by  any  manner  of 
frand,  or  by  means  of  false  pretences." 

Saeon,  Q.C.  and  Ckarlei  Rtusett  sapported  tb« 
appeal. 

BagUg  and  Iforti,  on  behalf  of  John  Strttcb  sad 
Nathaniel  Cook,  the  assignees,  supporttd  the  oommie* 
8ion«r*s  order. 
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The  LoBD  Chahcellob. — It  is  tha  dnty  of  the 
eommisuoner  to  grant  or  to  reftuo  a  dischaigt.  It  is 
tilt  datj  of  this  coart  to  determine  npon  appeal 
whether  he  has  lightljr  done  so.  I  cannot  look  at 
rither  facts  or  eondact  on  the  part  of  the  bankmpt 
which  hare  not  been  objected  to  before  the  commia- 
■ioner,  and  which  to  his  mind  hare  been  snffieientlj 
prored,  so  as  to  become  the  fotmdation  for  his  jadg- 
ment  in  refosing  the  order  of  discharge.  Ko  original 
eridenee  can  be  produced  on  appeal  withont  the  special 
leare  of  the  conrt ;  and  mj  judgment  mnst  be  soleljr 
limited  to  the  reasons  wiiich  the  eommiseioner  has 
asugned  fbr  refruiog  this  order  of  discharge.  The 
facts  appear  to  be  qnite  clear  and  nndispnted.  I 
hare  no  wish  to  lessen  the  stringenc;  of  this  particular 
enactment,  or  to  adjudicate  upon  it  otherwise  than 
with  strictness,  or  with  any  dupoeition  to  abate  the 
ffiect  of  the  language  b;  anjr  lenient  interpretation. 
The  bankrupt  was  canjing  on  business  as  a  publican, 
and  the  debt  arose  in  the  course  of  his  dealings  with  a 
firm  of  breweia  with  regard  to  goods  to  be  supplied  by 
them.  In  Dee.  1662,  some  of  bis  creditors  baring 
applied  to  him,  he  made  them  a  statement  of  his 
affairs.  In  that  statement  he  did  not  comprise  the 
whole  of  the  debts  due  from  him.  It  is  nowhere 
found  b/  the  commissioner  that  this  was  done  with 
mj  intention  to  deceire.  It  has  not  eren  been 
found  or  ascertained  that  he  made  this  statement 
deliberately  or  with  a  knowledge  of  its  falsehood 
at  the  time.  It  is  not  prored  that  any  existing  debt 
to  any  creditor  was  omitted  or  inoorrectly  stated 
wliieb,  directly  or  indirectly,  in  consequence  of  that 
iacorreet  statement  made  on  the  part  of  the  bankrupt, 
erased  any  oteditor  to  be  deceived,  because  the  creditor 
who  has  opposed  has  no  snch  ground  of  opposition. 
He  is  a  brewer,  who,  baring  contracted  with  the 
bankrupt  for  the  purchase  oif  bU  public-house  and 
fizturea  on  the  3rd  March,  and  haTiog  by  that  con- 
tract agreed  to  pay  SOOOt  to  the  bankrupt,  supplied 
him  with  goods  on  the  4th,  lOth  and  I7th  March, 
which  goctds  were  necessary.  In  common  bonee^,  for 
the  purpose  of  keeping  np  his  credit  end  goodwill, 
and  were  supplied  expressly  on  the  terms  that  payment 
should  be  made  out  of  the  purchase-money.  It  is 
impoaaible,  therefore^  that  I  can  say  that,  when  this 
mooey  was  adranoed,  or  when  goods  were  supplied 
upon  this  security,  the  debt  was  inenrred  by  the  Wk- 
mpt  without  reasonable  or  probable  ground  or  expecta- 
tioQ  ot  beins  abk  to  repay  it.  In  reali^,  the  creditor 
well  knew  what  he  had  to  trust  to,  and  he  did  trust  to 
it ;  and  though  he  is  willing  to  aocouDt  for  the  whole 
of  the  purchase  .money,  that  does  not  alter  the  arrange- 
ment which  was  at  first  made,  that  the  creditor  should 
deduct  the  price  of  the  goods  out  of  the  purchase-money. 
Then  it  was  said,  that  if  he  had  known  the  drcnm- 
ataaees  of  the  bankrupt,  he  would  not  hare  entered 
into  the  contract.  It  is  impassible  I  can  listen  to  that, 
bsoanse  I  find  that  the  purchaser  has  not  attempted 
to  get  rid  of  the  contract,  as  baring  been  obtained  by 
any  falsa  representatira.  The  case,  therefore,  is  one 
of  the  barest  and  narrowest  that  can  be  imagined.  It 
is  sufficieat  to  ssy  that  in  this  particular  case  the 
bankrupt  cannot  be  said  to  bare  contracted  the  debt 
without  reasonsble  or  probable  expectation  of  pay- 
ment. I  do  not  mean,  howerer,  to  make  an  order  of 
discharge,  or  to  interfere  with  any  other  application 
that  may  be  made  to  the  commissioner.  I  reverse  the 
order,  and  refer  the  matter  back  to  the  commissioner. 

Bacon,  Q.C.  eoatended  that  it  was  incumbent  on  the 
Court  of  Appeal,  if  it  rerersed  the  order  of  a  eommis- 
SMnar  refusing  a  discharge,  to  proceed  to  order  the 
^admrge  of  the  bankrupt. 

The  LoBD  COASOBLLOB  (aid  he  would  look  into 
tlM  statnt«t  and  the  matter  was  mentioned  again  on 
Wednesday  the  llth,  when  his  Lord^p  siUd,  that 
ffUr  oouidsration  be  did  not  think  he  bad  the  power 


to  make  the  order  as  at  first  proposed,  nor  did  he 
intend  to  do  so.  He  considered  it  necessary  that  the 
whole  tua  for  or  against  a  bankrupt,  either  (or  grant- 
ing or  suspending  a  discharge,  should  be  brought 
foiward  at  once.  Any  other  course  wonld  lead  to 
great  inconrenience.  The  assignees  wonld  hare  their 
costs  ont  of  the  estate,  the  apps.  taking  back  their 
deposit.  The  order  of  discharge  of  the  bankrupt  would 
issue  at  once,  and  be  dated  the  4th  Nor, 

Solicitors:  for  the  apps.,  hoflui  and  Yoangt  agents 
(or  rotes,  Urerpool ;  for  the  assignees,  CAorfes  ^eai- 
Serfoa. 


BOLLS  COURT. 

Beported  by  H.  B.  Youxo,  Esq.,  Barristar-at-taw. 
Not.  5  imd  7. 

OODPRKT  V,  SaCBXC. 
OODFBET   r.  TCCKBB. 

Cluirgt  ijpott  land — Jndgment-crtdUar — Suit   if,  to 

rtdtem — Aiuwtr—  Costs. 
A  court  tff  tquUf  mterlaint  ivo  kinds  of  mitt  in 
rdation  to  charge*  on  land:  one,  tcAere  there  ie 
mertig  an  equit^le  Ken,  and  the  other,  where  there 
is  a  legal  charge.     In  the  former  kind  of  suit,  the 
procetdingi  are  entirelg    in  equilg,  and   there  is 
nothing  to  be  done  ebewhere.    In  the  latter,  this 
eovrt  onhj  gives  iti  aid  to  enforce  the  legal  lien. 
That  aid  it  guite  independent  of  the  jurisdiction 
of  this  cwtrt  to  protect  property  pending  litigation. 
A  pit.  fled  hit  original  iUl  at  a  judgment-creator  of 
the  mortgagor  teeking  to  redeem  a  mortgage.     He 
afterwards    paid  off  the  mortgage,  amended  his 
mU,  and  prayed  an  account  and  payment  bg  the 
mortgagor : 
Held,    that  the  suit  vat   nevertheless   a  judgment- 
creditor' t  luit,  and  must  fail. 
The  de/t  took  on  ol^^ioa,  by  her  antaer  in  the  tuil, 

which  the  ihouid  have  taken  by  demurrer  i 
Beld,  that  she  mutt  pay  the  pit's  cottt  up  to,  but  not 
including,  the  oiutiwr  and  the  costs  of  the  day. 
In  1854  Emma  Tucker  mortgaged  certain  freehold 
premises  to  Thomas  Sacree  to  secure  lOOI,  and  interest 
St  b  per  cent. ;  and  in  1857  she  further  charged  them 
in  his  fsTonr  with  another  sum  of  100{.  at  the  like 
rate  of  interest.  In  1859  the  pit.  agreed  to  adrance 
Emma  Tucker  250A  to  pay  off  the  aforesaid  mortgage 
and  charge ;  and  in  fact  adraneed  to  her  a  sum  of  50A 
on  aoconnt  thereof. 

The  repayment  of  the  SSOf.  was  to  be  secured  to  (he 
pit.  by  a  mortgage  to  him  of  the  premises  preriously 
charged  by  Emma  Tucker  with  the  SOOf.  in  favour  of 
Thomas  Sacree.  In  1861  the  pit.  brought  an  action  at 
law  against  Emma  Tucker  for  the  reoorery  of  the  SOf. 
with  intereet ;  and  on  the  18th  Dee.  1861  obtained 
judgment  in  that  action  for  the  snm  of  46t  and 
eosts,  amoiuting  in  the  whole  to  89L  17s.  That 
judgment  was  dnly  registered  on  the  1 5th  Jsn.  1 862. 
The  89<.  17s.  waa  not  pud.  Some  correepondeuce  took 
place  between  the  parties,  and  ultimately  the  bill  in 
the  first  of  the  shore  suits  wss  filed  by  the  pit.  praying 
an  account  of  what  was  doe  to  Thomas  Sacree  upon 
his  mortgage  and  charge  ;  that  upon  payment  by  the 
pit.  to  him  of  what  might  be  found  due,  he  should  be 
ordered  to  conrey  the  mortgaged  premises  to  the  pit ; 
an  account  of  what  was  due  to  the  pit  under  the 
agreement  of  1859  and  hb  registered  judgment;  and 
for  payment  by  Emma  Tucker  to  the  pit.  of  what  he 
should  pay  to  Thomas  Sacree,  and  what  should 
be  found  due  from  her  to  the  pit ;  or  for  forecloeure  of 
her  equity  of  redemption  in  the  premises.  That  bill 
was  subsequently  amended ;  or,  to  speak  strictly,  the 
bill  in  the  second  suit  wss  filed,  stating  the  fsots  already 
mentioned;  that  In  1863  Thomas  Sacree,  in  consider- 
ation of  ilOL  paid  to  Urn  by  the  pit,  transferred  bit 
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mortgage  Beoorities  to  him  ;  that  there  waa  dae  to  the 
pU.  on  the  secnrity  of  the  aaid  mortgaged  premisea  the 
aforesaid  charges  of  100/.  andlOOf.  with  intereat ;  and 
praying  an  account  of  what  waa  dae  to  the  pit.  io 
respect  thereof,  of  the  agreement  of  1 859,  and  of  the 
registered  jndgment;  and  for  payment  by  Emma 
Tuclcer  of  nhat  might  be  so  found  doe  to  the  pit.,  with 
coats. 

The  deft.  Emma  Tncker,  by  her  answer  in  the  first 
suit,  submitted  that  the  pit.  iras  too  late  to  obtain  the 
relief  he  sought  with  respect  to  the  agreement  of  1859 ; 
and  that  as  Ihe  judgment  in  the  action  bad  not  been 
registered  for  twelre  months,  he  was  not  entitled  to 
any  relief  as  to  that. 

Dictmton  and  Dixon  appeared   for  the  pit.,  and 
argued   that  he  came  into  equity  to  redeem  a  prior 
mortgage,    by    virtne  of   a  lien   on   the    mortgaged 
premises  created  by  the  judgment  which  he  had  regis- 
tered.   The  second  objection  taken  by  thedeft.'s  answer 
ought  to  have  been  taken  by  demurrer.    They  con- 
cluded by  insisting  that  the  pit.  was  entitled  to  the 
relief  he  prayed  by  his  amended  bill.    Tbey  dted 
Mitford  on  Pleadings  in  Equity,  148; 
Powell  on  Mortgages,  282,  n.  (a)  ; 
Heale  t.  Tha  Duke  of  MarUxiroujh,  3  M.  &  Cr. 

407,416; 
Seton  on  Decrees  (last  edit.),  456 ; 
Smith  T.  ffurtt,  10  Hare,  SO. 
J,  Ptarton  and  tioraey  appeared  for  the  deft.  Emma 
Tncker,  and  contended  that  no  judgment-creditor  could 
come  into  equity  to  redeem  a  mortgage,  without  having 
first  sued  ont  a  writ  of  iltgU  on  his  judgment.    They 
dted 

Mitford  on  Pleadings  on  Equity  (v&t  iupra) ; 
2  Fonblanque's  £q.  269 ; 
I  Madd.  Ch.  Pr.  522; 
1  &2  Vict.  0.1)0,1.3; 
AUomy-Gaieral  t.  Portreeve,  Aldermen  and 
Burgeua  of  Avon,  8  L.  T.  Rep.  N.  S.  594. 
The  Master  of  the  Rolls Upon  fully  consider- 
ing this  case,  I  am  of  opinion  that  the  bill  fails. 
The  principles  upon  which  the  court  proceeds  in  eases 
of  this  nature  are  these.  The  ooiirt  entertains  two  kinds 
of  suits  in  relation  to  charges  ou  land.  One  class  of 
those  suits  is  that  in  which  there  is  merely  an  equitable 
lion  on  the  land;  there  the  proceeding  are  entirely 
in  equity  and  there  is  nothing  to  be  done  elsewhere. 
The  other  elaas  ia  where  there  is  a  legal  charge 
on  the  land.  There  s  oonrt  of  equity  only  girea  its 
assistance  to  enforce  the  legal  lien  if  the  pit.  ia  unable 
to  get  at  law  all  to  which  he  is  entitled.  That  aid  is 
quite  independent  of  the  jurisdiction  of  this  court  to 
protect  property  pending  litigation.  But  those  consi- 
derations explain  the  obaerrations  of  Lord  Cottenham, 
in  Neale  t.  The  Duke  of  Martborough.  It  is  true 
that  this  court  has  regarded  a  legal  lien  in  a  snit  for 
foreclosare  and  redemption,  because  it  cannot  deal  with 
the  property  without  regarding  all  the  charges  upon 
it.  But  the  moment  a  person  comes  here  to  enforce  a 
legal  right  he  most  show  that  the  law  will  Aot  give 
him  the  assistance  he  requires.  It  is  for  this  pur- 
pose that,  under  Lord  Campbell's  Act,  the  judgment- 
creditor  has  power  to  take  proceedings  in  equity.  As 
it  is  necessary,  when  proceeding  under  that  Act,  to 
comply  with  certain  formalitiea  and  rules,  and  as  it  is 
admitted  that  io  this  case  those  formalities  and  rules 
have  not  been  complied  with,  the  statute  does  not 
apply.  The  court  is  therefore  thrown  back  on 
the  rules  of  equity.  The  case  of  Ifeate  T.  The 
Duke  of  Marlborough,  and  all  the  statements  of 
Ihe  most  eminent  writers,  confirm  the  obserrations 
which  I  have  made.  What  I  then  bare  to  consider  is 
this :  is  this  snit,  properly  speaking,  a  suit  by  a  judg- 
ment-creditor, or  is  it  the  suit  of  a  mortgagee  ?  As 
the  snit  stands  on  the  amended  bill,  the  pit.  is  a 
mortgages.    He  obtained  the  atsignment  «f  the  legal 


mortgage,  and  he  is  also  a  judgment-creditor.  IF,  as 
mortgagee,  be  had  filed  a  bill  to  foreclose,  and  bad 
afterwuds  paid  off  the  judgment,  he  could  bare  tacked, 
and  the  mortgagor  coold  not  bare  paid  off  one  without 
the  other.  But  this  snit  was  originally  a  judgment- 
creditor's  suit.  The  pit.  then  got  in  a  mortgage.  Ha 
does  not,  therefor*,  seek  to  tack  a  judgment  to  « 
mortgage,  but  a  mortgage  to  a  judgment.  It^ia  my 
duty  to  look  at  the  whole  scope  of  the  bill,  and  I  murt 
say  that  I  thmk  the  pit  has  not  bettered  his  case  by 
what  haa  taken  place  aince  the  filing  of  the  Inll.  I 
consider  that  the  suit  is  still  a  judgment-creditor'a 
suit,  and  must  fail.  I  am,  however,  in  favour  of  th« 
pit.  to  this  extent,  that  the  second  objection  taken  by 
the  answer  of  the  deft,  ought  to  have  been  taken  by 
demurrer.  She  must  therefore  give  the  pit.  the 
benefit  of  that.  The  bill  must  be  dismissed,  and  the 
pit.  must  pay  the  deft-'s  costs  up  to,  but  not  including, 
the  answer,  and  the  coats  of  the  day. 

Solicitors  for  the  pit.,  Thn^p  and  Dixon. 

Solicitor  for  the  deft.,  R.  G.  ChipperJieU. 


Saturdag,  Nov.  7. 

Re  BouoirroH. 

Leaut  and  Sales  of  Settled  EUatet  Act  (19  ^20  Viet. 

e.  1 20),  $.  1 7—Paition—Trusteei—Cettiii$  que  (nut 

— Semce. 
Cellule  que  (nut  of  a  term  for  rming  portions  muat 

be   served   with  a  e(m  of  a  petition  pretenledl 

under  the  above  Act,  althmgh  their  truOees,  uAo 

haoe  powers  of  sale  and  of  giving  receipts  for 

the  purahase-monej/  of  Ihe  propertg,   appear  and 

consent  to  the  prager  qf  the  pdition. 

This  was  a  petition  presented  under  the  Leases  and 
Sales  of  Settled  EsUtes  Act,  19  &  20  Vict.  c.  ISO. 
It  appeared  that  the  property  which  was  the  snbjectof 
the  petition  consisted  of  mines,  vested  in  trustees  for  a 
term  of  years  npon  trusts  for  raising  certain  portiona 
for  five  eettuit  que  trust. 

The  petition  prayed  that  a  lease  of  the  property 
might  be  executed  nnder  the  direction  of  the  court. 
The  trustees  of. the  property  had  powers  of  sale,  and 
of  giring  receipts,  and  they  appeared  and  consented 
to  the  prayer  of  the  petition.  The  five  cestuis  qua 
trust,  however,  had  not  been  served  with  it ;  and  tb« 
question  waa  whether  they  ought  to  be  aerved  7 

Wolstenholme,  for  the  petitioner,  contended  that  the 
catuis  que  trust  were  sufficiently  represented  by  their 
trustees,  who  appeared  and  consented  to  the  order 
asked  for : 

Grog  V.  Jenkins,  26  Beav.  351 ; 
19  &  20  Vist.  c.  120,  s.  17. 

F.  Bacon  for  other  parties. 

The  Masteu  of  the  Rolls, — I  think  the  case  cited 
does  not  apply  to  the  present  one.  The  Act  is,  in  my 
opinion,  imperative,  and  the  cestuis  que  trust  must  to 
served  with  the  petition. 

Solicitors :  Domville,  Laurence  and  GnAam. 


Mondag,  Nov.  9. 

Roberts  v.  Edwards. 

WVl — Construction — Policg — Bomaes — The  word 

"heirs"  read  "chitdren." 

A  bequest  of  a  policg  of  asttsranee  on  Ae  lifi)  of  o 

tesloior,  was 
Held  to  earrg  the  ionniei  declared  upon  iL 
In  a  devise  and  bequest  of  prcptrig  after  the  death  of 
A.,  "  to  be  divided  between  B.  and  C.  or  their  heirs, 
m  proportion  to  the  number  of  children  each  may 
have,  then  living,  share  and  share  tMke,"  Ihe  word 
"  heirs  "  was 
Betd  to  mean  children ;  and  that  the  ntimbtr  nfMr^ 
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WlTENBALL  V.  DkNHIS — ISQLE  V.   FaBTBIDOE. 


[Rolls. 


wu  (a  6«  mnuurad  by  Ae  ntimter  of  diildrm  B. 

tmd  C.  might  lUitt  on  tkt  deaUk  of  A. 

The  Rer.  WUIum  Edwards,  b/  bis  will  dated  20th 
Not.  1807,  bsqaetthed  to  his  wife  "  the  2000/.  in- 
isnd  on  my  life  with  the  Hope  Insnranoa  Company." 
H«  then  doTited  and  beqneatbed  all  his  property,  after 
the  death  of  his  wife  (except  snob  part  as  was  dis- 
posed of  otherwise)  as  followi :  "  To  be  dirided  between 
my  two  (notben,  namely,  Thomas  Edwards  and  Evan 
Edwards,  or  their  heira,  in  proportion  to  the  nnmber  of 
ehildrea  each  may  have  then  Uting,  share  and  share 
alike." 

Evan  Edwards  died  in  May  1826,  leaving  three 
duMren.  The  testator  died  in  1827.  Thomas 
Edwards  died  in  1830,  leaving  seven  children.  The 
widow  of  the  testator  died  in  1862,  at  which  time 
there  were  living  four  children  of  Thomas  Edwards  and 
two  children  of  Evan  Edwards, 

At  the  date  of  the  testator's  death  he  had  but  oae 
policy  on  his  life  in  the  Hope  Insnrance  Office,  for 
\0OQL,  npon  which  some  bonuses  bad  been  declared, 
amoanting  to  112/,  tOs. 

The  questions  were,  first,  whether  the  widow's 
estate  was  entitled  to  the  bonnses  declared  on  the 
policy  7  and,  secondly,  whether  the  word  "  heira "  in 
the  rttidnary  bequest  was  to  be  lead  "  children  ?  " 
And  if  so,  how  they  were  to  take  the  property  7 

T.  A.  KobeHt,  for  the  pits.,  the  representatives  of 
the  widow,  claimed  the  bonuses. 

Bobkotue,  Q.  C.  and  O.  N.  CoU,  for  the  children  of 
Thomas  Edwards,  cited  NorrU  v.  Barriton,  2  Mad,  268. 
They  contended  that  the  widow's  estate  was  not 
entitled  to  the  bonuses;  and  that  the  word  "hein" 
ought  to  be  read  "  children." 

B.  G.  White  appeared  for  the  heir-at-law  of  Evan 
Edwards,  and  insisted  that  the  word  "  heirs"  ought 
not  to  be  read  "  children  ; "  but  to  be  restricted  to  its 
regnlar  meaning.    He  oited 

BuU  v.  Camberiack,  25  Beav.  540 ; 

Dt  Beamoiry.  De  Baaucoir,  3  H.of  U  Cas.  524; 

Sebm/n,  Q.  C.  and  Boj/i,  for  the  next  of  kin  of  the 
testator,  argued  that  the  residuary  bequest  was  so 
ambignons  as  to  create  an  intsatacy.    They  cited 
fVaita  V.  Tmaplar,  2  Sim.  584 ; 

Bagfalhg,  Q.  C.  and  E.  F,  Smith  appeared  for  the 
other  diildren  of  Evan  Edwards. 

The  Mastbb  of  the  Bolls, — As  to  the  firat  ques- 
tion in  this  ease,  it  appears  to  me  that  the  distinction 
between  the  present  one  and  that  of  tforrit  v,  Harri- 
soa  is  this :  Bank  stock  was  the  subject-  matter  of 
that  eate ;  and  as  to  bank  stock  no  one  can  tell 
whether  any  money  in  the  nature  of  a  bonus  will 
ever  become  payable  npon  it.  It  is  not  so,  however, 
with  respect  to  assnranoes  on  lives  ;  for,  as  to  tbem,  it 
may  generally  be  predicated,  and  with  truth,  that 
bonnses  will  be  paid  on  them.  I  am  of  opinion  that 
the  bonuses  in  this  case  belong  to  the  widow's  estate. 
As  to  the  second  question,  I  think  that  the  word 
"hein''  shoold  be  read  "children."  I  think  the 
testator  intended  that  every  one  of  "  the  heirs  "  of  his 
brothers  should  tMu  equal  shares  in  his  property.  The 
vomber  of  the  hein  must  be  ascertained  or  measured 
by  the  nnmber  of  children  whom  each  brother  left 
living  at  the  death  of  Mrs,  Edwards.  In  the 
•rants  which  have  happened,  the  property  is  therefore 
divisiUe  into  sixths,  four  sixths  of  which  belong  to  the 
four  ehildrea  of  Thomas,  who  were  alive  at  the  death 
of  the  testator's  widow,  and  the  rssuining  two-nxths 
to  the  two  diildren  of  Evan,  who  were  then  living. 

8oli«itocs ;  Co^ptrt  taADgwm  and  Baneg. 


TtMctoy,  Nov.  10. 

Wetenhall  v.  Debnis. 

Legatet'a  imt — Deficitaey  of  <uttt$—Cottt. 

Where  a  legatee  Jiled  a  hill  for  the  admiiUatratie»  of 

hie  teetator'i  etlate,  and  the  auete  leere  not  tufficie»t 

to  pay  hie  debte  and  {probably)  the  coUe  of  the  tnit, 

the  eoete  of  all  partiei  (other  than  the  adminittrator') 

were  ordered  to  be  taxed  o>  between  partg  and 

parlj/  onlj/,  and  without  giring  am/  preference  to 

thoee  of  the  pit. 
Ah  heir-at-law  i«u  aliowed  hie  coete  qf  appearanoe 

and  of  executing  eom»  deede. 

The  bill  in  this  suit  wss  filed  by  a  pecuniary 
legatee  for  the  administration  of  his  testator's  estate. 
Administration  with  the  will  annexed  had  bean  granted. 
The  assets  of  the  testator  were  not  sufficient  to  pay 
his  debts,  and  probably  would  not  pay  the  costs  of  the 
suit.  Under  those  oironmstances,  the  question  was 
upon  what  principle  the  costs  shonld  be  taxed? 

G.  N.  Colt  appeared  for  the  pit.,  and  contended  that 
all  the  parlies  to  the  suit  were  entitled  to  their  costs  as 
between  solicitor  and  client,  and  that  the  pit's  costs 
ought  to  be  paid  in  priority  to  all  others,  except  the 
administrator's.     He  cited 

Tipping  V.  Power,  1  Hare,  405. 

Langworthy  appeared  for  a  specialty  creditor,  and 
inaisted  that,  in  a  legatee's  suit,  no  party  (except  the 
executor  or  administrator  of  lbs  testator)  was  entitled 
to  other  costs  than  those  between  party  and  party.  He 
lated 

Seton  on  Decrees,  3rd  edit.  165 ; 

Wetton  V.  Clowee,  15  Sim.  610; 

Thomae  v.  Jonee,  1  Sr.  &  Sm.  134  ;  8  L.  T. 

Bep.  N.  S.  77  ; 
Croea  v.  Keniington,  11  Beav.  89 ; 
and  denied  the  plt,'s  priority  as  to  his  costs. 

Briatowe,  for  the  lieir-al-law  of  the  teatator,  asked 
for  his  costs  of  appearing,  and  of  executing  certain 
deeds.    He  also  cited 

Ford  V.  Lord  Chetteifidd,  21  Beav.  426. 

Everiit  appeared  for  another  creditor. 

The  Masteb  of  the  Bolls.— I  neither  understand 
what  difference  there  is  in  principle  between  this  case  and 
that  in  which  a  simple  contract  creditor  files  a  bill  and 
the  assets  prove  insufficient  to  pay  the  apecialty 
creditors,  nor  how  the  costs  are  increased  by  a  legatee 
being  the  pit.  instead  of  a  creditor.  I  mnst,  however, 
fallow  the  oases  which  have  been  cited  from  Seton,  and 
only  give  the  costs  (except  those  of  the. administrator) 
as  between  party  and  party.  With  respect  to  the 
priority  oUimed  by  the  pit.  here,  I  think  he  ia  not 
entitled  to  any  snch  preference.  The  costs  allowed  to 
him  muit  include  the  expenses  of  realising  the  estate. 
I  think  the  heir-at-law  shonld  have  the  costs  he 
asks  for. 

Solicitors  for  the  pit.,  ^'elheraole  and  Sptechh/. 

Thnredc^,  Nov.  18. 

iKout  r.  Pabtbidob. 

General  Order    zxxtn.,   r.   10 — ifotion  to    diatniu 

bill  for  want  of  protecutioa — Coale. 

Where  a  defl.  moved;  regularly,  under  the  above  order 

to  diamiaa  the  pit.'a  bill  for  want  of  proaecution, 

but  the  pit  proved  that  he  had  exerdaed  reaeon- 

aUe  dUigente  m  the  euit,  though  he  had  not  told 

ihedefU  what  he  waa  doing,  no  order  woe  madeon 

the  tnolion,  but  thepU.  waa  not  allowedhia  eoale  of  it. 

This  was  a  motion  by  a  deft  to  dismis*  the  plu's 

bill  for  want  of  prosecution.    It  appeared  that  answers 

had  been  put  in,  but  no  snbseqnent  steps  had  been 

taken  by  the  pit.    The  four  weeks  mentioned  in  the 

General  Order  xxxiii.  mie  10,  had  elapsed. 

The  pit.  filed  an  affidavit  in  oppoaition  to  the  motioil, 
giving  «U  the  histoiy  of  the  iQit^iHutd  stating  that 
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U'Lbod  r.  BuciiAMAH — FoxwKU.  Iv.  Weostbb. 


[V.C.  K. 


allhoDgh  no  farther  ateps  had  been  taken  on  his  part, 
bis  solicitor  bad  neTertbeless  been  engaged  since  the 
filing  of  the  answers  in  examining  the  deft.'8  docn- 
ments,  and  preparing  the  necessarj  materials  \rith  a 
view  to  the  amendment  of  the  bill. 

Baggalloj/,  Q.C.  npi  CrackaaU,  in  support  of  the 
motion,  cited  Gen,  Ord.  zxziii.  r,  10. 

Beboj/ft,  Q.C.  and  Btavan,  for  the  pit.,  contra,  relied 
on  his  affidarit,  and  asked  for  a  month's  time  to  amend 
the  bill 

Smitigale,  Q.C,  Surragt  and  E,  K.  Kanlaia  for 
other  parties. 

The  MA8TBB  of  the  Bolls.— I  think  the  pit. 
has  shown  reasonable  aoUrit;  in  the  prosecution  of  the 
•nit.  If  he  had  given  notice  of  vbat  he  was  doing  to 
the  deft.,  I  should  bare  giren  him  the  oasts  of  this 
motion ;  bat,  as  he  has  not  given  any  such  notice,  and 
it  doe*  not  appear  that  tbs  deft  knew  how  he  was 
emplojed,  no  costs  can  be  giren  to  either  part;.  I  will 
make  no  order  on  the  motion ;  but  the  pit.  may  hare 
one  month's  time  to  amend  his  bilL 

Solicitor  for  plf.,  B.  Taylor. 

Solicitors  (or  deft.,  FMd  and  Co, 

Baturdag,  Ifov,  14. 

M'LlOD  11.  BOCHANAN. 

Fund  ta  court— &op-<ir4eri—Pnonti«$. 

A  gtntral  itop-ordtr  upon  a  fmd  m  court  ittt  not 

givt  any  priority  to  tit  perton  who  hat  oUmtttd  the 

order,  except  at  to  ineumbrancet  exitling  on  the 

fund  when  the  order  it  made. 

B.,^  C,  D.  and  E.  were  entilUd  to  rtttnionary  imtertilt 

m  a  fund  in  omrL    A.  purduued  the  iittereUt  of 

A,  C.  and  D.,  and  then  obtained  a  general  itop- 

order  at  to  the  tihoU  fund.    A.  tubiequenlly  pnr- 

chaiidth*  interett  of  E^  int  did  not  then  oitain 

any  frtth  Hop-order.    E,  aftenoardi  mortgaged 

hit  inttreti  to  X,  mthout  noliot  of  the  tale  of  it 

to  A.    X.  Aen  obtained  a  ttop-order  on  the  find 

at  to  the  thare  qfE-init: 

Seld,  when  the  Jund/ell  into  pottettion,  thatX.wat 

entitled  to  priority  over  A.  in  the  distribution  of  it. 

Peter  Bachanan,  b;  hia  will,  bequeathed  {inter  alia) 

a  sum  of  3408/.  6#.  Id.  Three  per  Cent.  Consolidated 

Bsnk  Annuities  to  trustees  upon  trust  for  a  Mrs.  Jane 

U'l^od  for  her  life ;  and  after  hrr  death  npon  trust  for 

her  children.     The   tesUtor  died,  and  the  fund  wss 

paid  into  court.    Mrs.  U'Leod  bad  four  children : 

»ii.,  M«i7  Ann,  George,  Thomas  Harrison,  and  Henrjr 

Bobert    In  the  months  of  Aug.  and  Sept  1845  the 

General  BsTersicnarj  Interest  Societj  purchased  the 

then  reversionarj  interests  in  the  fund  in  court  of  Mary 

Ann,  George  and  Thomas ;  and  on  the   13th  March 

1846  the  societj  obtained  a  general  Btop.order  upon 

the  whole  fund  in  court 

_  In  April  1847  the  society  purchased  the  then  rerer- 
sionary  inUrest  in  the  fund  of  Henry  Robert ;  but  they 
did  not  obtain  a  iresb  stop-order  oa  the  fund  wiUi 
retpect  to  that  interest. 

In  Sept  1860  Henry  Bobert  mortgaged  his  interest 
in  the  fund  in  court  to  a  Mens.  Charles  Bonselle, 
without  notice  of  the  sale  of  his  interest  to  the  Berer- 
tfonary  Society.  On  the  lltb  July  1862  Mons. 
Boasdle  obtained  «  stop-order  npon  the  fund  iu  court 
in  respect  of  the  reTstsioaarr  interest  therein  of  Henry 
Bobeit  ' 

The  tenant  for  life  died.  The  fund  was  now  to  be 
paid  oat  of  court ;  and  the  qnestion  was  whether,  ander 
the  ciroumstances  above  stated,  the  General  Berer- 
dooary  Sodaty  or  Mens.  Bonselle  was  entitled  in 
priority  to  the  Intsiest  of  Henry  Bobert  M'Leod  7 

Stlwyn,  Q.  C  and  Beaaan  appeared  for  the  aodety, 
and  argned  that  the  effect  of  a  atop-order  was  merely  to 
ensure  to  the  assignee  of  a  fund  subject  to  it,  that  the 
Msignor  sboald  not  get  it  oat  of  eoort  witlioat  notice 


to  him.  A  general  stop-order  on  a  fund  applied  to  the 
whole  of  it  When,  therefore,  an  assignee  bad  got  a  stop- 
order  npon  the  whole  of  a  food  in  court,  it  was  unne- 
cessary, if  he  afterwards  purebased  a  further  part  of 
the  fund,  to  get  another  order  as  to  that  part  No 
subsequent  stop-order  ss  to  that  part  would  affect  the 
priority  acquired  under  the  prsrions  stop-order  on  tha 
whole  fund.  They  cited  Greening  t.  Beckford,  5  Sim. 
195  ;  and  further  invsted  that  Mons.  Bonselle  had 
been  guilty  of  laches. 

BaggaUay,  Q.  C.  and  0.  Simpton,  iot  Mon*. 
Bonselle,  were  not  called  npon. 

Hobhoute,  Q.  C.  and  Whitehead  appeared  for  other 
parties. 

The  Mastcr  of  the  Bolls.—  I  am  elearly  of  opi- 
nion that  a  stop-order,  iu  general  terms,  does  not  giro 
any  priority  except  as  to  the  incnmbranoes  existing  at 
the  date  of  the  order.  If  that  were  not  lo,  a  monsiroua 
eril  would  arise.  If  a  person  stating  the  existence  of 
a  lOOL  debt  a*  the  ground  of  his  applioitioo,  and 
obtaining  a  general  stop-order  on  a  fond  in  court, 
could  found  on  that  any  nnmber  of  additicmal  charges 
without  the  court  being  aware  of  them,  it  would  open 
the  door  to  the  greatest  fraud.  A  atop-order  baa 
been  treated  by  the  court  on  rarious  occasions  in  the 
same  light  as  notice  to  a  trustee.  In  the  case  oi  tra«t 
property,  which  is  slready  in  mortgsge,  where  • 
person  proposes  to  make  another  advaoce  upon  it,  ha 
goes  and  inquires  as  to  prior  charges — not  to  the  mort- 
gagee, but  to  the  trustee  of  the  property.  So,  where 
there  is  a  stop-order  on  a  fund  in  eoort,  a  mortgagee 
should  go,  not  to  the  owner  of  the  stop-order,  but  to 
the  records  of  the  court,  where,  by  searching,  he  would 
diacoTer  from  the  sffidavit,  which  must  hare  been 
made  prior  to  the  order  being  pronounced,  in  respect  of 
what  claim  the  atop-order  has  been  obtained.  Tlie 
oourt  never  makas  a  stop-order  except  npon  a  specifie 
statement  of  the  security  in  respect  of  which  it  is 
sought  If  M.  Bonselle  bsd  ad(^ted  that  course  in  this 
case,  be  would  bare  found  that  a  general  at<^>-otder 
had  been  made  in  respect  of  the  slures  in  the  general 
fund  of  Mary  Aon,  George  and  Thomas  Harrison; 
but  the  share  of  Heniy  Bolwrt  would  have  appeared 
to  be  uninoumbered.  M.  Boaselle,  not  being  interested 
in  sny  shore  except  that  of  Henry  Bobert,  would  have 
naturally  considered  it  safe  to  sdvance  hia  money  npoi| 
it ;  yet,  if  the  argument  which  has  been  addressed  td 
me  is  correct,  the  prior  incumbrancers  npon  the  other 
shsres  might  make  an  advance  on  that  of  Henry 
Bobert's  alone,  and  under  their  general  stop-order  oa 
the  whole  fund,  might  claim  priority  over  M.Rouselle  in 
respect  of  their  other  charges.  That,  however,  cannot 
be  permitted.  I  am  decidedly  of  opinion  that  « 
general  as  well  as  a  particular  stop-order  on  a  fund 
in  court  is  confined  in  its  operation  to  the  incum- 
brances in  respect  of  which  it  wss  founded,  and 
cannot  extend  beyond  that  The  reversionary  society, 
therefore,  must  take  subject  to  M.  Bonaelle's  mottgase 
on  Henry  Robert's  share  of  the  fund  in  couit 
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Not.  19  out  20. 
FOXWBLL  V.   WBBaCBa. 

Infringement  of  patent — Motion  hy  deft.  lef,>r» 
aiuwer  put  in—Iuue  to  try  validity  of  patent. 

The  pU.  fled  134  UUt  againtt  the  tame  number  oj 
d(jit.,  for  infringement  of  hit  patent ;  17  of  tko 
deflt.  formed  thanitloet  into  four  diitinct  balehew, 
and  before  any  answers  had  been  put  in,  a  motioH 
mu  niade  on  behal/  of  taf^  itiiQh,whi<A  aiM 
Digitized  by  VjOO' 


Vol. ».] 


THE  LAW  REPORTER. 


S6S 


V.C,  K.] 


FOXWEU.  V.   WXBSrBB. 


[V.O.  K. 


M  *feet  liat  the  eowrt  wmld  dktet  an  mmm  (oI 
by  Iht  vaUdilg  of  iJu  pU.'a  patmt  hrfore  atu/  \ 
ftrlXtr  proeaetUngi  ttere  taken  m  the  luUt,  and 
tint  w  tie  meantime  tie  time  to  put  in  the  aiumn 
might  be  atlargtd.  ne  /oar  aotione  being  nb- 
eUatiaUg,  though  not  iitntieBUg,  the  tame,  were 
heard  together,  and  were  refined  viA  coett. 
TbcM  were  four  separate  motions :  the  firtt  made 
on  behalf  of  the  deui.  in  nineteen  suits  ;  the  second 
on  behalf  of  the  defts.  in  seren  snits ;  the  third  on 
behalf  of  defts.  in  eleren  snits  ;  and  the  last  on 
behalf  of  dellts.  in  forty  suits.  All  these  serentj- 
seren  suits  had,  with  fiftj-seren  others,  beeu  instituted 
sgainst  as  many  separate  defts.  by  Daniel  Foxwell,  the 
parohaser  of  the  letters  patent  of  the  16th  Oct  18S2, 
obtained  by  Charles  Fiot  Jndkins  for  his  sewing 
maefaiues,  and  the  object  of  the  whole  134  snits  was, 
that  the  several  defts.  might  accoont  to  the  pit.  for  all 
profits  realised  by  them  for  the  mannfaotnie,  use  and 
sale  of  certain  sewing  machines,  which  the  pit  alleged 
were  infringements  of  the  snid  letters  patent ;  and  the 
bills  in  each  case  further  prayed,  that  the  several 
defts.  might  be  decreed  to  indorse,  or  otherwise  duly 
sssign  and  hand  over  to  the  pit.  the  seTeral  bills  of 
exchange,  promissory  notes  and  other  securities  held 
by  the  defts.  ss  secnrity,  for  the  payment  of  sny 
moneys  dne  or  remaining  unpaid  for  or  in  respect  of 
tbe  sale  and  use  of  the  said  sewing  machines,  or  any 
or  either  of  them,  and  also  to  account  to  the  pit.  for  all 
moneys  otherwise  outstanding  and  not  yet  reoeired  by 
the  defts.  in  respect  of  the  sale  or  nse  of  snob,  or  any  or 
utbcr  of  such  machines,  and  that  (at  the  plt.'s  option) 
the  dsfts.  might  be  decreed  to  pay  to  the  pit.  by  way  of 
liqiiidatad  damages  the  sum  of  Si.  in  respect  of  erery 
•swing  machine  at  any  time  mannfactnred,  osed,  or 
sold  hj  the  defts.,  their  agents  or  serrantf ,  or  that  the 
damages  sustained  by  the  pit.  by  reason  of  the  defts.' 
infringement  of  the  said  letters  patent,  and  by  the 
maottfactnia,  nse  and  sale  by  the  defts.,  their  agents, 
•enrants  and  workpeople,  of  such  sewing  machines 
might  be  assesisd  in  such  msnner  as  the  court  might 
direct,  and  that  the  defts.  might  be  deoreed  to  pay  tbe 
amonnt  of  such  damages  when  assessed  to  the  plt.^ 
•ad  tliat  tbe  defts.  might  be  ordered  to  ddirer  op  or 
ptoeon  to  be  delirered  np  to  tbe  pit.,  to  be  broken  up 
or  dastioyed,  all  saeb  sewing  machines  being  infringe- 
ments of  the  said  letters  patent  as  were  then  in  the 
pcsaassion  or  power  of  ths  defts.,  their  agents,  serrsnts 
and  workpeople,  or  any  or  either  of  them.  And  that 
the  dafts.,  their  agents,  serrsnts  and  workpeople,  might 
b*  rwpectiTely  restrained  by  the  order  and  injunction 
of  the  eonrt  from  manufacturing,  using,  or  selling  any 
machines  with  such  moTemants,  arrangements  and 
oombination  of  machinery  n  wet«  described  in  a  certain 
specification  of  the  ISih  April  1853  as  amended  by  a 
certain  diacUimer  and  memorandum  of  alteration,  or 
uy  of  aoch  movements,  arrsngements  and  combina- 
tion of  machinery,  and  from  using  or  adopting  such 
movements,  arrangemeots  and  oombination  of  madiinery 
•r  soy  of  such  movements,  arrangements  and  eombina- 
tioa  of  machinery  to  any  sewing  and  stitching  or 
•Mriog  or  stitohing  machine,  whether  then  already 
■ad*  or  constructed,  or  partly  made  or  constructed,  or 
tbenafter  to  be  made  or  constmcted,  and  from  in  any 
maimer  iafiingiag  the  said  letters  patent,  and  that  the 
pit.  miglit  be  at  libarty  by  himself  or  such  other  oom- 
pstaat  person  or  persons  ss  the  coart  might  appoint  for 
that  porpose  to  inspect  all  such  machines  as  were 
thra  in  ths  possession  or  power  of  the  deft.,  whether 
wholly  or  pwtly  cousttiictsd.  And  .that  for  the  pnr- 
peses  therein  ^lesaid  all  proper  accounts  might  be 
taken,  Iwjniries  made  and  directions  given.  And  that 
the  sevend  delta,  might  be  decreed  to  pay  tbe  costs  of 
th*  (Mpsetivs  suits ;  and  that  the  pit.  might  have  such 
AvOer  or  other  relief  ai  tits  Mtore  of  the  «sse  might 
n^oirt. 


It  ts  necessary  to  stats  shortly  ths  facts  as  set 
forth  in  the  bill  snd  affidarito  filed  on  behalf  of 
the  defts. 

Charles  Tiot  Jndkins,  of  ths  Britannia  Works, 
Manchester,  was  the  inventor  of  "improvements 
in  mashinery  or  apparatos  for  sewing  and  stitch- 
ing," and  on  the  t6th  Oct.  18!i2,  letters  paUat 
in  the  form  contained  in  the  schedule  of  the  Patent 
Law  Amendment  Act  1852  were  granted  to  Mr. 
Jndkins  for  tbe  sbove-meutioned  invention.  Prior  to 
the  granting  of  the  letters  patent  Mr.  Jndkins  had 
left  at  the  office  of  the  Commissioners  of  Patents 
for  Inventions  with  his  petition  for  such  letters 
patent,  a  statonent  in  writing  according  to  tbe  Act, 
called  "  The  Provisional  Specification,"  describing  tbe 
nature  of  his  invention. 

On  the  30tb  Dec  1854  Mr.  Jadkins  depoeited  his 
letters  patent  with  Mr.  Cunningham,  the  manager  of 
the  National  Provincial  Banking  Company,  by  way  of 
equitable  mortgage.  Jadkins  was  adjudicated  a  bankrupt 
on  the  I4th  June  1854,  and  Mr.  Fraser  was  appointed 
official  assignee,  and  Messrs.  Hughes  and  Curtis  trade 
assignees  of  his  estste  and  sffeets. 

By  an  indenture  of  the  18th  May  1859,  tbe  said 
letters  patent  and  all  the  rights,  privileges,  powers 
and  authorities  thereby  granted  were  in  consideration 
of  the  sum  of  60L  assigned  by  Mr.  Cnnninghsm,  tbe 
mortgsges,  and  Messrs.  Fraser,  Hugbes  and  Curtis,  ths 
assignees,  to  the  said  Daniel  Foxwell,  bis  executors, 
administrators  and  assigns,  for  the  residue  of  the 
term  of  fourteen  years,  granted  by  the  letters  pstent. 
The  petition  npon  which  Judkins  had  been  adjudicated 
bankrupt,  the  appointment  of  assignees,  and  the 
assignment  to  Foxwell  were  severally  duly  registered  in 
the  Great  Seal  Patent  Office,  pnnmmt  to  the  Patent 
Law  Amendment  Act  The  pit.  applied  to  the 
Attorney- Qeneral  for  leave  to  file  a  dlsdsimer  and 
memorandum  of  alteration,  and  tbe  fiat  for  that 
purpose  wss  granted  on  the  lOtb  March  1868.  This 
disclaimer  was  fully  set  out  in  the  bill  with  reference 
to  the  drawings  snnexed,  and  it  claimed  as  new  and  of 
tbe  pit's  invention,  the  oombination  and  arrangement 
of  the  varions  parts  of  machinery  for  sewing  or 
stitching  with  the  use  of  a  needle  and  shuttle.  The 
memorandum  was  signed,  sealed  and  delivered  by  tbe 
pit,  and  was  duly  enrolled  in  the  Enrolment-office  of 
the  Coort  of  Cb. ;  it  did  not,  however,  extend  the 
right  granted  by  tbe  Utters  patent  The  invention 
waa  described  ss  of  great  public  utility,  and  had  never 
prior  to  tbe  date  of  tbe  patent  been  known  to  or  need 
by  any  person  within  this  realm  except  Judkins,  who, 
with  the  mortgagee,  assignees  and  pit.,  bad  succes- 
sively the  sole  and  excluaive  privilege  to  use  and  vend 
the  invention  within  the  United  Kingdom  and  the 
Channel  Islands,  and  the  pit  now  claimed  the  sole  use 
and  privilege,  and  be  alleged  that  ever  since  the  date 
of  tbe  aaid  indenture  of  assignment  tbe  manufacture  of 
Judkins's  sewing  machines  had  been  snd  then  was  a 
branch  of  Jiis  trade.  The  pit.  had  granted  to  Wm. 
Fred.  Thomas  a  licence  to  make  and  vend  Jndkins's 
sewing  machines,  and  the  pit  had  been  paid  by 
various  persons  for  metal  plates,  SI.  for  each  machine 
nsed  before  the  S5th  June  last  and  21.  since  by  way  of 
royalty.  The  bill  described  Jndkins's  invention,  and 
the  alleged  improvements  of  tbe  pit  In  I860  tbe 
pit  brought  an  action  against  the  said  W.  F.  Thomas 
for  an  infringement,  when  the  jury  found  a  verdict  for 
tbe  deft  In  1 862  he  bronght  a  second  action  against 
Thomas  on  tbe  same  grounds,  which,  after  six  days' 
trial  ended  in  the  discharge  of  the  jury,  as  they  comd 
not  agree.  On  the  1 6th  June  1863  the  same  action 
was  again  tried,  and  ended  in  a  compromise  for  43S0IL 
On  the  11th  July  1863  the  pit's  solicitor  sent  letters 
to  all  the  several  defts.,  by  which  he  required  the  im- 
mediate payment  of  royalties  on  all  machines  having  s 
,D««di«  and  shuttie,  or  aiiT  of  the  principal  mortmento 
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secured  bj  Jndkiu'i  piteat,  aod  he  reqaired  them 
withia  three  dajs  from  the  receipt  thereof  to  make  8 
eonect  retnm  to  him,  stating  the  total  namber  of  all 
■ooh  machines,  and  proceedings  were  threatened  in  case 
of  non-compliance.  Interrogatories  had  been  filed  to 
the  bill,  and  it  was,  as  the  defts.  alleged,  to  save  the 
enormoos  expense  of  patting  in  answers,  and  a  Test 
■monnt  of  litigation,  that  certain  ot  them  had 
combined  to  make  applications  to  the  court  npon  the 
nutter. 

R<Ul,  Q.C.  (with  him  £.  E.  Kay  and  W.  H.  G.  Bag- 
sioiM)  moved  in  nineteen  soits,  that  the  pit.  might 
proceed  in  anch  one  only  of  snch  saits  as  ha  ahould 
select  for  that  pnrpose  ontil  sach  salt  shoald  have  been 
determined,  or  nntil  the  Talidity  oi  the  patent  therein 
sboold  hare  been  finally  decided,  or  nntil  the  eonrt 
sboold  otherwise  order,  and  that  the  proceedings  in  the 
other  eighteen  snits  might  in  the  meantime  be  stayed,  or 
that  time  for  answering  or  prodnction  of  doooments 
therein  might  be  enlarged ;  the  sereral  defls.  to  the 
said  suits  thereby  undertaking  to  b«  bound,  and  to 
abide  by  the  result  of  the  said  suit  so  to  be  selected, 
so  far  as  the  validity  of  the  aaid  patent  was  concerned, 
in  like  manner  as  if  the  same  result  had  been  arrived 
■t  in  the  said  several  suits,  or  that  such  other  order 
might  be  made  as  shonld  be  jnst  for  the  purpose  of 
deciding  the  validity  of  the  said  patent,  so  as  to  bind 
the  deflts.  in  all  the  said  snits  by  means  of  one  pro- 
ceeding only. 

O$home,  Q.  C.  and  C.  M.  RovptU  appeared  on 
another  motion,  differing  only  from  that  which  bad 
been  heard  inasmuoh  as  it  did  not  ask  that  the  time 
for  answering  and  production  «f  docnments  might  be 
enlarged. 

Frttlmg  appeared  on  the  third  motion,  which  was 
in  snbstanoe  the  same  as  the  first 

(Mona,  Q.  C.  and  WaUer  appeared  on  the  fourth 
motion,  which  was  in-  the  same  terms  as  the  former 
motions  as  to  determining  the  question  in  one  suit, 
bat  did  not  ask  for  an  issue  as  to  the  validity  of  the 
patent.  Two  of  the  defts.,  partiee  to  this  motion, 
were  makers  of  the  machines,  the  othera  purchasers 
and  users  only.  An  affidavit  of  the  solicitor,  Mr.  Ed- 
win Storer,  of  Manchester,  was  read,  and  it  stated 
that  in  each  suit  the  costs  of  the  pit.  already  amounted 
to  50i 

C.  Loeock  WM,  for  the  pit,  read  in  reply  an 
affidavit  of  Mr.  Wickens,  his  solicitor,  stating  that  these 
proceedings  were  the  result  of  a  combination  of  an 
assooiation  called  "  The  Makers,  Dealers  and  Users 
of  Sewing  Machines  Central  Assooiation,"  with  a 
mbsoriptioD  of  .'St.  a  month,  which  association  had 
passed  rcsolntions  to  resist  a  monopoly  and  obtain 
information  as  to  patents,  &&,  and  that  its  tbject 
was  directly  pointed  at  pit's  patent 

Affidavits  were  in  sach  case  read  in  support  of  the 
motions. 

The  arguments  principally  relied  on  by  the  counsel 
in  the  case  were  that  it  was  dear  from  the  facta  of  the 
ease  that  the  pit  had  not  so  established  the  validity  of 
bis  patent  as  to  be  entitled  to  stop  the  defts.  from  in- 
fringing it  The  validity  of  the  patent  was  the  pre- 
linUnary  qoestion  common  to  all  the  suits,  for  if  it 
oonld  be  proved  that  there  was  no  valid  patent, 
there  could  be  no  infringement  of  that  patent  The 
case  was  analogous  to  the  cases  of  ejectments  at 
law,  underwriters'  snits  snd  bills  of  peace.  If  the 
ooort  directed  that  the  validity  of  the  patent  shonld 
be  tried  as  a  preliminary  qneation,  once  for  all  the 
nuts,  then  came  the  qneation  whether  the  defls. 
were  entitled  to  have  the  answers  to  their  interroga- 
teriea  delayed  till  that  preliminary  question  had  been 
tried.  There  were  no  casss  in  which  the  court  had 
directed  sach  an  issne  to  be  tried,  because  it  waa 
only  lately  that  the  court  had  obtained  the  privilege 
to  try  those  ^uesUpDs.     So  great  »  somber  of  biUt 


on  one  subject-matter  was  a  fsot  not  only  unprece- 
dented, but  so  TezatiouB  and  enormoos  an  evil,  that 
the  court,  having  in  itself  the  power  of  trying  the 
validity  of  the  patent,  or  the  diacretionary  power  of 
directing  an  issue,  could  also  in  its  discretion  slay 
all  proceedings  in  the  majority  of  the  snits  until  the 
question  governing  the  whole  was  decided,  vis.,  the 
validity  of  the  patent 

The  following  cases  were  dted  in  support  of  the 
argument : — 

Gouldm  V.  l^diat,  cited  in  note  in  4  Y.  &  0. 
Ex.  374 ; 

UiddltUM  V.  Skeriurn;  4  T.  &  C.  Ex.  374 ; 

KetU  V.  BHf^ew,  II  Sim.  377  ; 

Fvltagar  v.  Clark,  18  Ves.  481$ 

Bacon  V.  JoHM,  4  Myl.  &  C.  433 ; 

Lord  Tmkam  v.  Herbtrt,  2  Atk.  483 ; 

Ewthw  Boipital  v.  Andovtr,  I  Vem.  S65 ; 

Boia  V.  TtHmU  of  Brom$grove,  I  Vem.  22 ; 

Filtmod  V.  Palmer,  Hos.  169 ; 

M<qor  of  York  v.  Pilkmgton,  1  Atk.  282 ; 

Mt^ltr  r.  iS^paiee,  IJ.  &  H.  87 ; 

Damtr  r.  PortarUngton,  2  Ph.  262; 

Peaeoek  v.  Peoeodb,  16  Ves.  49 ; 

L»wi$  V.  ThomoM,  3  Hare  29  ; 

Laneathire  v.  Laneaihire,  9  Beav.  259 ; 

Dtlantt  V.  Dkkuuon,  3  K.  &  J.  388. 
Olat$t,  Q.  0.,  Loeock  WtU  and  Tktoiort  Attan 
(of  the  common  law  bar),  for  the  pit,  were  not  called 
upon. 

The  Vicb-Chakcbllob  (having  aaoertained  from 
the  pit's  counsel  that  there  would  be  no  objection  on 
the  pit's  part  to  the  dismissal  of  the  motion  without 
prejudice  to  any  application  after  the  answers  bad 
been  put  in),  said,  that  notwithstanding  the  ingenions 
sfgnments  which  he  had  had  heard  on  these  motion*, 
he  could  not  come  to  the  conclusion  that  any  saoh 
motion  oonld  in  common  justice  be  granted,  having 
regard  to  the  persons  and  the  circnmstances  under 
which  they  arose.  The  pit  was  the  proprietor  of 
a  certain  patent  for  sewing  machines ;  the  defts. 
in  various  oases  appeared  to  be  persons  whom 
the  pit.  alleged  had  iofringad  bis  patent,  and  it 
certainly  appeared  from  one  of  the  motions  that  a 
great  many  persons  were  combined  or  asaodated  in 
using  machines  for  the  purpose  of  sewing  and  stitching. 
This,  at  all  erents,  waa  the  case,  that  the  peraons  who 
were  alleged  to  have  infringed  the  patent  were  very 
numerous,  and  the  law  was,  that  iif  many  of  them 
were  combined  as  defts.  in  one  suit,  any  one  of  thrai 
oonld  say,  "  What  have  I  to  do  with  the  others  ?  " 
and  could  insist  upon)  not  being  joined  with  Uiem,  «o4 
be  could  SDCceed  in  that  objection,  as  the  pit  had  no 
right  to  join  in  one  suit  any  number  of  persona  who  were 
infringing  hia  patent?  What  then  could  the  pit  do  ? 
It  had  been  suggested,  why  did  he  not  file 
a  bill  against  ons  or  two,  and  see  what  became  of  then, 
and  he  would  then  know  what  to  do  with  the  others  ? 
For  every  bill  which  the  pit.  filed  be  bad  to  pay  abcat 
iOU ;  that  was  so  asserted.  Ko  doubt  he  would  have 
been  too  glad  to  do  this,  unless  he  had  some  interest 
the  other  way.  The  mles  of  this  court  in  cases  of 
injunction  did  not  allow  a  person  to  slumber  on  bis 
rights.  A  pit  under  snch  circumstancaa  who  wished 
to  exercise  bis  rights  against  any  individnals  had  to 
proceed  against  them  dl.  If  he  abstained,  knowing 
that  an  infringement  was  taking  place,  he  would  lose 
his  remedy,  aa  the  other  defts.  would  repudiate  any 
connection  with  those  who  were  soed.  It  would 
be  no  answer  to  say  that  in  case  any  one  deft,  waa 
not  sued  in  the  first  instance,  he  might  l>e  speedily 
sued  after  the  result  of  the  previona  suits  beoarae 
known.  He  would  say,  that  he  had  nothing  to  do 
with  the  other  suits.  Assuming  then,  as  be  must  do 
for  the  purposes  of  the  argument  that  the  plt.'s  patent 
was  a  valid  patent,  b«  bad  a  right  to  proceed,  insisting 
Digitized  t".^ 


Vol.  9.] 


THE  LAW  REPORTER. 


365 


V.c.  K.] 


Baboknt  i>.  Tbousox. 


[V.c.  S. 


OB  ita  Tsliditj,  aod  it  nigbt  tnni  out  that  aaeh  of 
thtM  134  IndiTidiuIa  were  sepinteljr  infringing 
it.  On*  eonnid  duraoteriMd  tbia  u  a  caie  of 
graa  oppraBsion;  he  took  the  libarty  of  iddng 
wlio  tlio  oppnoad  pirtjr  wai.  He  did  not  aae  any 
groond  for  the  raggaation.  The  faot  of  an  aaaodation 
with  a  common  fiind  waa  another  qneation,  whioh 
ooold  not  then  b«  eonudered.  It  had  alao  been  aoggeated 
that  it  waa  an  oppreaaion  on  the  poblio.  Beyond  all 
doubt,  if  there  were  134  diSisrent  aaits  by  one  pit. 
fbonded  on  the  aame  right,  be  quite  agreed  with  the 
abitraot  propoaitian,  that  the  eoart  ahonld  willingly 
attempt  to  bare  the  matter  tried  at  onoe,  and  lo  totiti 
potia  ahoaldatrngg^to  aceompliab  tfaatobjeot,  botonly 
oooaiatently  with  the  plain  recogniaed  right*  of  the  pit. 
hi  tbia  court  What  waa  the  nature  of  tiiese  motlona  1 
The  fint  three  were  anbatantially  the  aame;  thefoorth 
had  a  mora  perceptible  difference  from  the  othen.  Ha 
woold  take  the  Brat  motion.  It  waa  a  motion  on 
behalf  of  defta.,  in  nineteen  anita,  that  the  pit.  might 
pnoead,  &o.  [Hia  Honour  tben  read  the  motion.]  It 
aakad  that  all  the  anita  might  be  atopped  till  one  of 
them  (whieherer  the  pit.  pleaaed)  had  been  diapoaed 
of.  The  aeoond  part  of  the  motion  gave  a  kind  of 
undertaking,  and  then  oame  the  altematire,  like  the 
aaalogona  piart  of  the  prayer  of  a  bill,  rii.  that  anch 
other  order  might  be  made  aa  abould  be  joat.  Theae 
BotioDa  were  argnsd  upon  what  the  gentleman  who 
praparad  them  probably  nerer  thought  of.  The  notioea 
of  motioo  wen  anbatantially  thia :  "  Chooae  aome  one 
of  na,  aud  compel  him  to  put  in  an  anawer  ;  but  do 
not  naka  all  of  na  pnt  in  anawen  till  the  one  anit  baa 
bcaa  decided."  Hia  Honour  then  read  the  fourth  motion, 
and  aaid  that  it  waa  a  more  attingeot  and  defined 
applioation,  and  differed  eaaentially  from  the  othen  in 
one  respect,  but  in  another  reapect  it  waa  the  aame, 
aad  it  nid  in  effect,  "  Do  not  compel  na  to  take  any 
proeaadioga  till  a  aeleoted  anit  haa  been  decided." 
Sapponng  that  all  theae  motiona  were  granted,  fifty- 
aercn  cuita  would  atiU  remain,  and  all  the  defta.  in 
tboaa  might  nuke  aimilar  applioationa,  and  the 
eril  woold  Mill  exiat.  It  ahonld  now  be  oonaidered 
bow  far  the  pit.  ia  entitled  to  the  relief  asked. 
It  hfA  been  aaid  that  the  court  ought  to  direet 
an  iame  to  tiy  the  ralidity  of  the  patent;  that, 
howevar,  wu  not  the  motion ;  and  casea  had  been 
ettad  to  prOTo  that,  where  jnatice  required  it,  the  court 
had  dinetod  the  trial  of  aome  queation  neoeaaary  to 
git*  tba  pit.  relief;  and  no  doubt  the  court  had  done 
ao  ovor  aod  orer  again  where  than  bad  been  an 
intarioentoiy  application  for  an  injunction,  or  for 
appoiating  a  reoelTer,  not  only  in  one,  bat  in  a 
great  number  of  anita,  and  that  it  would  do  ao  when 
thara  waa  a  aingle  deft..  In  the  present  caae,  the 
motion  was  not  by  the  pit  for  an  injonction  or  appoint- 
neot  of  a  reedrer,  but  by  the  defta. ;  and,  aaanming 
that  tli«  defta.  might  be  entitled  to  oome  with  their  own 
motimi,  it  was  not  merely  thia  that  was  aaked  in  the 
praaent  caae,  but  it  waa  Uiat  the  defta.  ahonld  not  be 
•bligod  to  pnt  in  so  aoswer.  The  qnestiona  between 
tba  pit  and  each  deft  wen  probably  the  aame  in  all 
tba  ease*.  Tben  might,  bowater,  be  different  qoeationa 
ia  aooM  of  (bem.  Then  were  two  beads :  firat,  the 
validity,  of  the  patent ;  aecondly,  ita  infringement 
And  it  haa  been  aaid,  if  the  plt'a  patent  waa 
bad,  what  remedy  conH  he  hare  far  an  infringe- 
ment of  it  ?  The  defta.  ban  said,  "  Try  the  question 
of  validity -firat,  before  patting  na  to  try  the  quaatioo 
wUeh  dependa  upon  it"  The  pit.  did  not  want  to. 
praeccd  with  the  suits  until  the  ralidity  of  the  patent 
waa  decided ;  but  be  did  want  answere  to  show  whether 
he  would  be  entitled  to  a  decree.  He  aays  in  effect  to 
tba  dofta.,  "  Either  admit  infringement,  or  let  me  hara 
yoor  anawtra,  in  order  that  I  may  know  what  machines 
Toa  baTe  been  making,"  &c.  The  defta.,  on  the  other 
Uad,  say,  >*  W«  di«pute  year  patent,  but  we  are  willing 


to  allow  you  to  inspect  our  machinee."  The  rale  of 
the  court  with  regard  to  answera  was,  that  the  deft, 
mnit  folly  aoawer  everything  io  the  interrogatories  that 
ia  pertinent  and  relevant  That  was  the  general  rule. 
The  ooort,  however,  aometimea  ao  far  modified  that  rnle 
that  if  it  oame  to  a  queation  whether  or  not  the  deft. 
waa  to  aet  oot  a  long  and  bnrdenaome  aceoont,  it 
oecaaianally  relieved  him  from  that  biurden.  That 
waa  all  that  waa  decided  in  Delarat  v.  Dickinson, 
the  neoieat  caae  that  bos  been  cited  in  semblance  to 
thia.  It  waa  not  aufficient  aimply  to  deny  infringe- 
ment ;  anch  an  anawer  would  be  excepted  to.  What 
waa  now  aaked  waa  infinitely  atronger  than  that ;  it 
waa,  that  the  deft  should  not  be  compelled  to  pnt  in 
an  answer  at  all.  He  was  at  a  loss  to  understand  how 
the  patting  in  an  anawer  eonld  affect  or  prajadiee  any 
one  deft.  Had  not  the  pit,  as  against  each  one  of  the 
defta.,  a  right  to  know  what  particular  inatrument  or 
machine,  and  of  what  atractare,  &a.,  each  waa  manafsc- 
toring  or  aelling  ?  He  oonid  not  nndentand  bow  tlie 
question  whether  there  were  one  or  two  or  1.^0 
defta.  made  any  difference  to  the  decree  at  the  bearing. 
He  did  not  base  his  ooncluaions  upon  any  aaanmption 
that  the  pit  had  estaUiahed  «ther  the  validity  of  the 
patent  or  its  infringement  Aaanming  that  there 
bod  been  no  dedaion  upon  the  validity  of  the 
plt'a  patent,  he  did  not  ezpreaa  himself  farther 
npon  that  question.  He  would  accede  to  the  abstract 
proposition  that  where,  as  in  the  present  caae,  the  pit. 
had  taken  proceedinga  against  a  number  of  individuals 
whom  he  alleged  were  infringing  his  right,  that  conrt 
would  do  all  in  ita  power  to  aunplify  the  matter  ;  but 
tben  it  muat  do  ao  conaiatantly  with  jnatice.  He 
would  not  do  it  on  an  application  of  the  pit.  tr 
infringe  the  tighta  of  the  defta.,  nor  would  be  do  it  oil 
the  motion  of  the  defta.  to  infringe  any  rights  of  the 
pit  The  elementary  right  of  the  pit  was  to  a 
discovery  from  the  defta.  of  those  mattera  in  reapect 
of  which  he  might  get  a  decree  at  the  hearing ; 
and  therefore  what  was  aaked,  although  in 
itaelf  reasonable,  was  at  the  ezpanae  of  the  rights 
of  the  pit,  which  that  court  would  not  take 
from  him.  It  would  not  take  firom  him  the  right  to 
obtain  facts  from  tha  defts.  as  to  the  iofiingsmeat  of 
his  pateots,  &c.  Be  did  not  bind  the  defts.  to  the 
terms  of  their  notice  of  motion ;  he  oonaidered  the  matter 
aa  argued  by  counsel.  The  mistake  had  been  to  apply  in 
this  form,  at  this  stage  of  the  case,  aod  theraibrv,  in 
diamiasing  the  motion  with  ooats,  there  must  be  a 
direction  that  the  order  ahoald  be  without  prejudice  to 
any  proceeding  wbich  the  defta.  or  any  of  them  might 
be  advissd  to  take  after  answer.  When  they  bad  put 
in  their  answers,  they  might  make  their  application 
with  a  good  grace.  He  decided  that  the  defis.  could 
not  oome  with  each  an  application  as  the  present 
before  the  answera  hod  been  put  in. 

Solicitor  for  the  pit.,  H.  Wicken$. 

Saliciton  for  the  delta.,  FieU,  Sottot  and  Co. ; 
SU»  and  Bobinvm;  Piaeoei;  Thot.  While  and 
Sont, 


V.  0.   STtTABT'S  COTTaX. 

Beiwrted  bjr  jAins  B.  DAvnieos  aod  EDwabd  Wncsiov, 

Esqra.,  ol  Unooln'a-inn,  Bairlstera4t-Lair. 

Monit^,  Nov.  9. 
Babosst  v.  TaoMsov. 
LcmOord  and  (saonf — BrtaA  of   *09tnmt— 
BtBtf. 
A  Ittue,  tinder  eovenant  to  repair  on  thru  month*' 
ttiMe*  vitk  ptnatlg  of  r«-tnlrg,  rteeii/td  noliet  on 
the  Itlh  Srpt.  to  repair  according  to  a  ipeeificalion, 
and  onto/  the  tteentf-tao  itemi  tpeeifed,  onlg  too 
teere  not  commenced,  andeight  noteomphleliffinithed, 
on  the  I6th  Dee ,  the  latter  having  Itemdtlafe4  I'll 
■      ''■   ■  Diqilizedbi  VjOO'-    ■ 
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lit  $tala  of  At  vealier.    Tkir^  wot  no  tHby  ig  | 

the  letsort  to  iiuptet,  and  no  notiet  from  tim  to 

txptdUt  tie  iBorh*  during  the  inMrraZ;  and  the 

vhole  of  the  vMrkt  vtre  complekli/jUuktd  ia  tke 

teoond  vtet  i»  Jaauaiy : 
Jltld,  tkat,  under  tke  eirauulanott,  the  Im<m  vxu 

tntitled  to  be  rtlievtd  bg  injiutction  agabut  tfeet- 

mentfor  tit  breach  ofcovtnani, 

Thi«  bill «««  filed  hy  Hannah  Baigent,  widow,  for  la 
injunction  to  restrain  tbe  defts.  Thoxas  R.  J.  0, 
IhoniMn  and  Edward  Tew  Thomion,  the  tenants 
in  oommon  in  fee-aimple  of  certain  mesanagea  and 
preinisea  situate  in  High-stieet,  Eton,  "  from  prosecut- 
ing the  action  or  actions  commenced  by  then,  and 
from  oommendng  or  proaeentiog  any  olber  action  or 
proceedings  to  recorer  poeaeasion  of  the  said  demised 
premises  or  any  part  thereof,  by  reason  or  on  account 
of  a  forfeiture  by  the  noncompliance  by  the  pit.  with 
tbe  therein-mentioned  notice  of  the  16th  Sept.  1863. 

Richard  Bargent,  the  late  hnsband  of  the  pit.,  became 
tbe  lessee  for  a  term  of  twenty-eight  years  of  the  said 
premises,  under  an  indenture  dated  the  S2nd  Oct. 
1846.  The  lease  contained  a  oorenant  on  the  part  of 
tbe  taid  B.  Bargent,  from  time  to  time,  and  at  all 
time*  as  often  as  occasion  should  require,  well  and 
snfBcientty  t<>  repair,  &&  the  premises ;  and  ahK)  that 
it  should  be  Uwful  for  the  said  John  Sturges,  at  all 
renaonable  times,  to  enter  into  and  upon  the  said  pre- 
mises to  riew  and  see  the  condition  of  the  same,  and 
of  all  defects  and  want  of  reparation  then  and  there 
found  to  gire  or  leave  notice  in  writing  for  tbe  s^d 
R.  Bargent,  his  executors,  administrators  and  assigns, 
to  repair,  amend  and  make  good  the  same  within  the 
space  of  three  calendar  months  then  next  ensuing, 
within  which  tune  the  said  R.  Bargent,  his  executors, 
administrator!,  or  assigns,  should  and  would  repair 
amend,  new  make,  paint,  and  m^e  good  the  s^me. 
And  it  was  further  agreed  that,  "  if  the  said  R. 
Onrgent,  bis  executors  or  adminlatratora,  or  bis  or 
their  assigns,  slionld  not  in  all  things  well  and  truly 
obser^'e,  perform,  fulfil  snd  keep  all  and  singular  the 
covenants  and  agreements  therein  oontained  on  his  and 
their  part  to  be  obaerred  and  performed,"  See.,  it 
shoold  be  Uwfnl  for  the  said  John  Sturges,  Us  heirs 
or  asngns,  to  re-enter,  Sco. 

B.  Bargent  entered,  and  (it  was  alleged)  expended 
a  considerable  snm  upon  the  premises.  He  died  in  I8S3, 
and  the  pit.  became  bis  sols  personal  representative. 

The  pit.,  on  tbe  1 6th  Sept.  1862,  received  a  notice 
in  writing  requiring  her  to  perform  certain  repairs  to 
the  said  premises  according  to  an  annexed  schedule  or 
speciiioatioa  of  dilapidations  mace  by  the  defl.'s  snr- 
Teyor  on  the  8th  Sept.  1863.  Tbe  schedule  contained 
twenty-two  items,  many  of  which  (it  was  alleged) 
were  expressed  in  very  vague  and  comprebensire  terms, 
and  comprised  works  which  the  pit.  was  not  under 
the  terms  of  the  lease  bound  to  do. 

Immediately  after  receiving  the  notice  tbe  pit. 
directed  a  bnUder  to  put  the  whole  of  the  premises  in 
a  state  of  thorough  repair  so  far  as  leUted  to  the  car- 
penter's work  necessary  to  be  done,  and  the  works 
were  commenced  and  completed  befois  tbe  16th  Dec 
At  the  same  time  the  pit.  also  employed  a  bricklayer  and 
plasterer  to  do  all  the  necessary  bricklayer's  and  plas- 
terer's work,  but  owing  to  unfavourable  weather  a 
portion  of  the  work  remained  uncompleted.  Tbe 
whole  of  the  repairs  were  completed  by  the  end  of  the 
second  week  in  Jan.  1863. 

On  tbe  I8tb  Dec  the  deft.  E.  T.  Tbompatn  called 
upon  Mrs.  Baigent,  and  saw  that  some  works  were  in 
progress.  He  seemed,  however,  on  very  Mendly 
terms,  and  said,  "I  sm  not  corns  on  business  this 
time." 

On  the  80th  Dec  1868  the  pit  reedved  a  letter 
from  tbe  defts.'  solicitor  informing  her  that  ha  was 
iwtraetsd  to  point  out  to  her  that "  by  omissio*  to 


repair  aeooiding  to  her  notios  ber  baas  hsd  beaooM 
forfeitad,  and  that  it  had  tberefsre  been  deemed  ad- 
visable to  obtain  poetession  of  the  premises  comprised 
in  it."  Tbe  wriusr  added  that  "  it  was  fair  t«  infer 
from  the  steadfaat  determinatioa  she  had  ahown  to 
disregard  tbe  notice  that  aha  intended  to  forfeit  the 
lease,  and  he  therefora  piesumed  that  she  was  ready  to 
delivmr  np  posaeasion  at  once."  In  case  of  non-com- 
pUanoo  be  tbreatened  her  with  legal  prooeedings. 

The  plt.'s  solicitor  answered  on  the  33nd  Dee. 
stating  that  the  pit,  after  receiving  the  notice,  had 
prooeeded  with  tbe  lepoira,  and  that  they  were  then 
substantially  completed;  that  the  weather  had  oc- 
casioned unavoidable  delays;  that  the  premises  bad 
been  repaired  aeoording  to  the  covenant,  and  that  there 
waa  no  reaaonable  ground  of  complaint 

To  tbla  the  aolidtor  for  tho  defts.  replied 
that  his  clienls  intended  to  insist  on  the  farfei- 
ture,  and  on  tbe  SOth  Dec  an  action  of  eject- 
ment  was  oommeneed  against  the  pit.  snd  others,  on 
the  sole  ground  of  a  breach  of  covenant  by  the 
pit.  in  not  completing  the  repairs  leqoired  by 
the  notice  on  or  before  tbe  16th  Dec  Between  the 
1 6th  Sept,  when  tbe  notice  was  given,  and  tbe  SOth 
Dec  and  the  Snd  Jan.,  on  which  days  the  writ  was 
iasned,  no  one  ever  visited  or  inspected  the  pre- 
mioes  on  behalf  of  the  defta.  for  tbe  purpose  of  ex- 
amining and  reporting  on  their  state  and  condiUon. 

On  the  8th  Jan.  the  pit's  son  tendered  cc  her 
behalf  a  quarter's  rent  to  one  of  tbe  defts,  bnt  he 
objected  to  accept  it,  and  in  course  of  conversation 
respecting  the  action,  said,  "  What  we  are  gun;  to 
try  is  the  time  in  which  yon  onght  to  have  done  tho 
repairs."  And  further  added,  "  We  say  you  did  not 
repair  within  tbe  three  months,  and  that  tbe  lease  is 
forfeited,  and  we  are  dstarmined  to  try  it  out" 

Craig,  Q.O.  and  E.  Haviland  Bwrkt  supported  the 
prayer  of  tbe  bill. — ^They  submitted  that  the  action 
was  oppressive,  and  that  it  would  be  contrary  to  equity 
to  enforce  the  onvenant  in  the  lease.  They  rofemd 
to  the  ease  of 

Bamford  v.  Creatg,  7  L.  T.  Rep.  N.  S.  187;  «. c 
8  Jnr.  N.S.  1147;  and  33  &  83  Viet  e.  35. 
(They  wen  stopped  by  tbe  Coort.) 

Baeon,  Q.O.  (C.  T.  Siw^ton  with  him)  ooateoded 
that  the  pit  had  not  completed  the  necesaary  repain 
by  the  time  stipulated,  and  that  time  was  of  the 
essence  of  the  contract  The  deft  was  therefon 
entitled  to  be  indemnified  for  all  the  costs. 

BttchaaoH  appeared  for  certain  mortgagees  and 
aaked  for  their  oostc 

The  Vicb-Craxcbixob.— The  bill  in  this  ease  is 
filed  upon  an  equity  which  has  always  been  raoognieed 
in  this  court — that  of  a  tenant  who  has  bound  himself 
by  covenants  to  repair,  and  who  can  show  to  the  eowt 
equitable  circumstances  sufficient  to  entitle  him  cither 
to  a  relief  from  a  strict  performance  of  tbe  covenjota, 
or  to  ensure  him  against  a  forfeiture  of  the  lease  by 
reaion  of  neglect  to  perform  them.  In  this  case, 
taking  it  upon  the  atatement.of  the  defts.  themselves,  it 
appears  they  gave  notice  upon  the  16th  Sept  to  make 
certain  repairs  according  to  a  spedfication,  within  three 
months  from  the  date  of  the  notice.  Those  tiirea 
months  expired  on  the  16tb  Dec  No  one  was  sent  in 
tbe  capacity  of  a  surveyor — not  even  the  person  whose 
specifloatian  bound  tbe  pit — to  examine  the  piwnises 
and  see  whether  the  repaira  had  baen  completed  within 
the  time  mentioned  in  the  notioc  Bnt  one  of  tho 
defts.  (the  lessors),  on  the^l  8th  De«.,  two  days  after  tho 
three  mcittbs  had  expired,  went  upon  tbe  [wmlies  sad 
(without  informing  the  pit  thst  ha  had  eome  to  taks 
netioe  of  the  stats  of  the  works),  fboad  that  oat  et 
twenty-two  Items,  two  bad  not  bean  commeooed  and 
sis  not  completely  finished.  There  was  ao  objeelioa 
taken  by  him  as  to  the  rest,  and  without  aomplaining 
or  sending  tb*  pit  farther  nottM  to  conpleta  thi 
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r«p*in,  be  weat  Wck,  and  twelve  days  after  iuned  a 
Witt  in  aa  action  of  ejeotment,  on  which  he  olaimed  to 
•jeet  the  (dt  for  the  nonpnrfomuuica  of  the  ooTenanta 
to  repair.  The  eaia  made  by  the  pit  is,  that  she  pro- 
eeadcd  to  repair,  bat  that  the  repairs  were  delayed 
by  the  aUta  of  the  weather.  No  notice  was  giren  to  the 
Mt  to  ranind  her  that  the  repairs  ongbt  to  be  expedited, 
bat  this  aotioa  was  oommencad,  in  which  long  afflda- 
viU  hare' been  Bled,  oontaining  oonflictisg  evidence  as 
to  the  state  of  the  weather.  The  coort  cannot 
ffTon  of  the  oondaot  of  a  lessor  who  acts  in  this 
way.  It  wonld  be  an  extremely  harah  thing,  while 
out  «f  twenty-two  items,  all  of  which  except  two, 
nUting  to  oat-of-door  work,  had  been  proceeded  with, 
and  all  bat  ei^t  entirely  completed,  to  ejeot  a  tenant 
and  not  to  give  the  relief  aaked.  Tlie  oonrt  no  doabt 
is  bonnd  to  respect  the  obligations  contuned  in  a 
Isasa,  and  to  hold  an  eren  hand  between  Undlord  and 
tenant  Tenants  are  expected  to  perform  the  core- 
aants  in  their  leases,  and  the  ooort  will  not  permit  a 
tenaut  to  erade  the  sUpulations  he  has  entered  into  ; 
bat  if  be  honestly  endeaTonra  lo  perform  them,  the 
•out  will  not  allow  the  lessor  to  insist  npon  an 
omission  of  a  day,  nnless  there  be  lomething  in  the 
eorenants  that  midces  time  of  the  earanee  of  the  con- 
tract I  think  the  defts.  in  this  case  proceeded  with 
nndne  predpitation,  and  I  by  no  means  apprare  of 
their  eondnet.  The  commencement  of  this  action  was 
•  harsh  and  serere  prooeeding,  but  the  going  on  with 
it  down  lo  the  notice  of  trial,  a^ter  an  offer  had  been 
made,  was  still  mora  so.  Besides,  there  were  two 
aetioaa,  ooe  against  this  poor  woman  herself  and  the 
other  against  the  partiea  in  posseuion.  The  mortga- 
gees Tcry  properly  kept  themselres  aloof  from  this 
indiaereet  litigation.  The  pit  filed  this  bill  becanse  of 
tbe  notice  of  trial,  and  becaose  there  was  no  choice 
left  bnt  cither  to  come  here  or  go  before  a  jnry.  Tlie 
day  npon  which  the  bill  was  filed  the  pit  in  equity 
oAred  to  foiego  her  costs  both  at  law  and  in  equity, 
wen  her  offer  accepted.  I  hare  heard  no  good  reason 
why  that  offer  was  rejected,  and  I  am  sony  that  I  can- 
Bot  now  saddle  the  eosta  npon  the  person  who  oogbt  to 
pay  them.  The  duty  of  the  ooort  will  be  to  direct  an 
uiqniry  as  to  whether  all  the  repairs  haTC  been  done  as 
nqaired  by  the  coTonants,  if  the  deds.  are  not  satisfied. 

.Bacon,  Q.C.— The  defts.  aak  for  no  sooh  an  in- 
quiry. 

The  Yick-Cbakckllob.— The  order  will  be  that 
the  injunction  most  be  cootinoed,  and  that  each  party 
be  left  to  bear  her  and  their  own  costs. 

Solicitors  for  the  pit,  Poole  and  GamleK,  agents  for 
JktniU,  Son  and  PouUon,  Windsor. 

Solldtor  (or  the  defts.,  R.  C.  JHo)/, 

Wedmtdag,  Ifov.  II. 

GCRHEU.  V.  GaBDSBB. 

EquUabU  Um— Parol  auAorilif  to  rtetive  a  dtU, 

leUioul  auignmeiA 

J^trU  otMorilg  bg  a  debtor  lo  a  crtdltor  lo  go  and 

late  emiam  goods  andiell  tktm,  and  poj/  kimte]fa 

partioniar  debt  out  of  tie  proceeiie, 
BM,  to  mmomtt  to  tU  ereation  of  an  equilable  Um 

tpom  mek  goodi,  and  a>  sncA  to  be  valid  at  againit 

a  dtmn  iy  tke  perional  rtprtieaiat'we  of  the  debtor 

iffter  hit  death. 

TU«  wu  a  bill  filed  for  the  purpose  of  entabUshing 
the  right  of  the  pit  to  a  certain  quantity  of  wool, 
or  to  the  proceeds  thereof,  under  the  following  oir- 
comataaoee :— ^ 

Joseph  Gledhill,  Uto  of  Ashby,  in  the  county  of 
Liaeeln,  cattle  dealer,  became  indebted  to  the  pit. 
Oeorge  Qnmell,  a  farmer,  in  the  sum  of  SlSt  10s.,  in 
leapeet  of  the  proceeds  of  certain  oattle  and  stock 
wUeh  be  had  sold  for  and  on  behalf  of  the  pit,  and  for 
lent  to  Mm  b^  the  ^It    tfoseph  Qlcdbill  pre- 


Tionsly  to  July  1862  bad  porcbased  of  a  Mr.  Bradley 
a  certain  clip  of  wool,  for  which  he  paid  the  sum  of 
1401.  in  part  of  the  pnicbase-money,  leaving  a  b.ilance 
due  to  Bradley.  The  wool  was  allowed  to  remnin  on 
Bradley'a  premiaes.  On  the  27th  July  1862  Jusepli 
GledbiU,  who  was  abont  to  leave  home  to  attend  a 
cattle  fair,  requested  the  pit  during  his  absence  to 
sapeiintend  the  weighing,  packing  and  delivery  of  the 
above-mentianed  wool,  which  the  pit  agreed  to  do. 
The  balance  due  to  Bradley  was  75^.,  and  the  pit. 
informed  Bradley  that  the  wool  was  going  to  be  sold, 
and  that  he  should  then  receive  snch  balance. 

The  wool  was  forwarded  to  Doncaster  by  a  barge 
belonging  to  the  deft  John  Gardner,  who  was  a 
wharfinger,  and  was  landed  at  his  wharf.  Tlie  pit 
had  employed  Joseph  Gledhill  to  sell  some  cattle  for 
him  at  the  above-mentioned  fair,  which  Gledhill  accord- 
ingly did,  and  received  the  prooeeda  of  the  sale. 

The  bill  alleged  (par.  9)  as  follows:— "On 
the  morning  of  Saturday,  the  2nd  Aug.  1862,  tho 
pit  had  an  interview  with  the  sud  Joseph  Gledhill, 
who  had  then  only  jnst  returned  from  the  said  fnir  in 
Yorkshire,  at  his  residence,  and  the  said  Joseph  Gled- 
hill informed  the  pit  (as  the  facts  were)  that  he  had 
Bold  the  pit's  said  beasts,  and  that  one  Chalterton  bad 
got  hia  money  (meaning  thereby  thai  he  Joseph  Gledhill 
had  paid  away  the  money  produced  by  the  sale  of  llio 
pit's  cattle  to  Chatterton);  and  the  said  Joseph 
Gledhill  being  indebted  to  the  pit  as  aforesaid,  and 
in  consideration  of  the  sud  debt  of  3I8<.  lOt.,  and  for 
the  purpose  of  securing  to  the  pit  the  payment  of  part 
of  such  debt,  and  for  the  purpose  and  with  the  intention 
of  assignbg  and  making  over  the  said  wool  to  the 
pit,  and  of  veating  snch  wool  in  the  pit,  then  said 
to  the  pit,  '  There  b  the  wool  which  haa  gone  to 
Doncaster ;  go  and  sell  that  wool,  pay  Bradley  the 
balance  due  to  him  on  snch  wool  and  keep  the 
remunder  yocrself.' " 

At  the  time  of  thia  inter^ew  Joeeph  GledbiU  was 
ill  in  bed,  but  the  bill  alleged  that  he  knew  perfectly 
well  what  ha  was  doing.  The  pit  did  not  see 
Joseph  Gledhill  agun,  as  he  died  in  the  night  of  the 
3ndAng.  1863.  On  the  following  Monday,  the  4th 
Aug.,  the  pit  went  to  the  deceased's  residence,  and 
there  met  Bradley  and  one  of  Joseph  Gledhill'a 
brothers,  who  told  him  that  he  waa  not  to  tell  the  wool 
for  the  present  Notwithatanding  tbia  the  pit  aqd 
Bradley  went  to  the  deft  Gardner's  wharf  at  Doncaster 
and  daimed  the  wool  They  did  not  then  see  the 
deft.  Gardner,  bnt  they  were  informed  that  a  brother 
of  Joseph  GledbiU  had  given  directions  to  Gardner  lo 
keep  the  wool  and  not  to  let  it  go  out  of  his  posses- 
sion. 

On  the  5th  Ang.  the  pit  and  Bradley  agam  went  to 
the  wharf  of  the  deft.  Gardner,  took  possession  of  the 
wool,  and  sold  it  at  the  wool  fak  at  Doncaster  for 
31  Si.  On  the  same  day  the  pit  paid  to  Bradley  the 
balance  of  75/.  which  was  due  to  himj  and  after 
paying  the  freight  and  wharfage,  kept  the  balance  iu 
part  saUsfaetion  of  the  debt  due  to  him  by  Joseph 
GledhiU.  ,      .    , 

Joseph  Gledhill  died  intestate,  and  on  the  Uth 
Not.  1862  letters  of  admiiiiatration  were  granted  to 
bis  brothers,  the  defts.  John  and  James  GlcJI.ili. 
They  called  npon  the  f\  to  pay  over  to  them  lli« 
amount  received  by  bim  in  respect  of  the  wool, 
which  he  declined  to  do. 

The  pit.  did  not  hear  anything  more  respeclinR 
the  matter  until  March  last,  when  an  action  was  com- 
menced against  him  ky  the  deft.  Gardner  to  recover 
the  sum  of  3162.  4t.  for  94^  tods  of  wool. 

The  pit  on  the  15tb  April  filed  thia  bill  on  the 

gronnd  that  he  was  an  assignee  in  equity  for  value  of 

the  wool,  and  entitled  to  retain  the  moneys  produced 

by  the  sale  thereof. 

The  pit  agreed  to  give  judMoeot  in  the  sum  of 

Digitized  by  LjOOQIC 


S68 


THE  LAW  REPORTER. 


[Vol  ft. 


V.C.  S.] 


GUBNELL    V.   GaRONBB. 


[V.C.  s. 


3182.  4>.,  bot  OD  condition  that  no  execntion  should 
iuue  on  sach  judgment  until  the  8th  May  1863,  so 
that  the  rights  of  all  the  parties  should  be  determined 
bj  this  court. 

On  the  24th  April  1863  Bramwell,  B.  made 
the  following  order :  "  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  and  by  consent,  I  do  order  that 
upon  payment  of  218/.  4i.,  being  the  debt  and 
(I  images  duo  from  the  deft,  to  the  pit.,  for  which  this 
notion  is  brooght,  being  8/  for  damages  on  tha  count 
for  trespass,  and  216A  4t.  on  the  money  eonnts  and 
costs  to  be  taxed  and  paid  on  the  8th  May  next,  the 
pit.  being  at  liberty  to  sign  judgment  for  the  sud 
debt  and  damages  and  costs  forthwith,  all  further 
proceedings  in  this  cause  be  stayed  ;  and  I  further 
onler,  that  in  case  default  be  made  in  payment  as 
aforesaid,  the  pit.  shall  be  at  liberty  to  issue  executbu 
for  the  whole  amount  remaining  unpaid  at  the  time  of 
such  default,  with  oosts  of  execntion,  sheriffs'  pound- 
age,  officers'  fees,  and  all  other  incidental  expenses, 
whether  hjji./a.  or  ca,  so..* 

On  the  S4th  April  1863  the  solicitor  of  the  deft. 
Gardner  sent  to  the  plt.'s  solicitors  aoopy  of  the  above 
order  with  the  following  letter :  — *'  Gardntr  y.  GumtU. 
— Inclcsed  I  send  yon  copy  order  to  stay  herein, 
which  it  is  expressly  understood  shall  not  in  any  way 
l>rpjodioe  the  rights  of  either  party  in  the  swt  in 
Chancery." 

Nothing  was  doe  to  the  deft.  J.  Gardner  for  freight 
or  wharfage,  or  otherwise,  in  respect  of  the  said  wool. 
The  deft».  John  and  James  Gledhill  claimed  to  be 
entitled  to  the  proceeds,  as  the  personal  representatires 
of  Joseph  Gledhill,  and  the  action  at  law  was  com- 
menced by  the  deft.  Gardner  as  a  mere  stakeholder, 
at  their  instigation  and  request.  The  deft.  Gardner 
on  the  32nd  Apnl  1863  demurred  to  the  plt.'s  original 
bill  (which  was  61ed  against  him  alone)  for  want  of 
equity,  and  on  the  groond  that  John  and  James  Gled- 
hill ought  to  hare  been  made  parties. 

The  pit  submitted  to  the  demuner,  and  obtained 
the  usual  order  to  amend  liia  bill.  The  deft.  Gardner 
Lad  Aligned  judgment  in  the  action,  and  threatened  to 
issue  execution  upon  the  judgment  on  the  8tli  May. 

The  pit.  prayed  for  a  declaration  that  he  was 
entitled  to  the  said  wool  and  to  the  proceeds  thereof, 
and  that  the  defts.  respectively  had  not  any  right  or 
title  to  the  said  wool,  or  the  proceeds  thereof,  and  tliat 
the  pit.  was  entitled  to  retain  the  proceeds  for  his  own 
benefit.  The  bill  also  prayed  fur  an  injunction  to 
restrain  all  proceedings  at  law,  and  for  the  coats  of  the 
action. 

Certain  pencil  memoranda  as  to  the  weight,  &c., 
of  the  wool,  and  purporting  to  give  authority  to  the 
pit.  to  take  it,  came  out  of  the  pit's  possession,  and 
the  pit  in  bis  affidavit  said  they  were  given  to  biin  at 
the  time  by  the  intestate ;  but  this  waa  disputed. 

Jfattw,  Q.C.  and  NaUer,  for  the  pit,  were  stopped 
by  the  oonrt 

Bacon,  Q.C.  (with  him  C.  T.  Simpson)  and  Sllrliiig 
argoed  that  there  was  no  assignment  on  the  part  of 
Joseph  Gledhill  to  which  this  court  could  give  effect. 
Even  if  be  had  been  living,  the  court  would  not  have 
cirried  out  a  mere  parol  aasignment ;  and  h  fortiori, 
it  would  not  do  so  when  any  authority  which  may 
liava  been  given  by  Jojeph  Gledhill  was  revoked  by 
his  death.  They  further  commented  upon  the  sus- 
picious character  of  the  pit's  statement,  and  that  it 
was  wholly  nnoorrobotated.  Tbey  cited 
Lepard  v.  KerRon,  2  V.  &  B.  53 ;  and 
WaUon  V.  King,  4  Csmpb.  273. 

The  VicE-CiiAiiOKt.u>B. — Upon  the  qneation  of 
fact  I  think  the  pit.  on  the  weight  of  evidence  must 
be  considered  as  having  proved  what  is  alleged  in  the 
9th  paragraph  of  bis  bill  I  asked  whether  the  defts. 
Gledhill  hare  positively  denied  upon  oath  the  truth  of 
(hat  statement,  and  I  i^aa  informed  that  they  have  not, 


whilst  on  the  other  hand  the  pit's  own  evidsaoa  is 
perfectly  dear  and  explicit  Giving  foil  wdght  to  all 
that  has  been  stated  by  the  witnesses  of  the  defts., 
their  evidence  amounts  only  to  thia :  that  tbey  do 
not  know  that  such  a  conversation  as  alleged  by  the 
pit.  took  plaoe.  Every  person  in  court  nUgbt  make 
the  same  statement.  Negative  evidence  goes  for  very 
little  as  against  evidence  of  a  positive  character.  The 
Uw  compels  me  to  accept  the  pit.  as  a  witncaa  in  hi* 
own  behalf,  and  in  this  case  the  plt.'s  erideaee  is 
wholly  uncontradicted  by  any  positive  evidence  on  the 
part  of  the  defts.  It  has  been  argued  that  the  cir- 
cumstances of  the  esse  are  against  the  pit.,  but  they 
seem  to  me  to  be  very  much  in  his  favour.  Cer- 
tainly one  of  the  defts.'  witnesses  has  deposed 
that  certain  documents  were  delivered  to  the  pit.  after 
the  death  of  Joeeph  Gledhill;  but  that  I  do  not 
believe.  Thei*  is  oonilicting  evidence  as  to  the  time 
when  they  were  delivered ;  but  all  the  probabilities  of 
I  he  case  are  in  favour  of  what  the  pit  has  sworn  to. 
Uy  belief  is  that  the  pit's  statement  as  to  the 
delivery  of  these  documents  is  perfectly  aecnrate, 
and  the  evidence  prodneed  on  the  part  of  the 
defts.  is  not  sufficient  to  conntervail  that  which  the 
law  compels  me  to  accept,  namely,  the  evidence  of  the 
pit  That  is  as  to  the  facts.  But  the  important 
question  in  this  case  is  as  to  the  law.  I  should  have 
considered  that  an  equitable  lien  can  be  created  by 
parol,  and,  subject  to  what  has  been  said  upon  the  case 
of  Lepard  r.  Femon,  I  should  have  said  that  it  is 
beyond  a  doubt  thai  if  in  this  case  what  the  intestate 
said  to  the  pit  had  been  put  into  writing,  and  signed 
by  the  intestate,  it  wonld  have  been  a  perfectly  valid 
equitable  assignment,  and  it  would  have  created  an 
equitable  lien  wholly  irrevocable  by  the  death  of 
Joseph  Gledhill.  What  was  decided  in  the  case  of 
Lg>ardr.  Vernon  was  this,  that  where  there  is  a  bare 
power  of  attorney  to  receive  a  debt  not  accompanying 
any  assignment  of  it,  although  given  by  ■  wriitcn 
instrument  under  the  hand  and  seal  of  the  person 
giving  it,  it  is  no  more  than  a  naked  authority,  and 
that  authority  Is  clearly  revoked  by  death.  That 
was  an  intelligible  decision.  The  authority  there, 
given  cannot  be  said  to  have  been  by  parol.  I 
aaked  whether  Sir  W.  Grant,  in  the  case  of  Lepard  r. 
Firrnon,  said  anything  to  show  that  if  the  power  had 
embodied  a  deolaratiou  that  it  was  given  to  enable  the 
creditors  to  apply  the  money  to  their  debt  (of  which 
there  was  parol  evidence  in  the  case),  it  would  not  have 
operated  as  against  tbo  general  creditors  of  the  debtor  ; 
and,  as  I  expected,  the  counsel  for  the  defts  could  not 
say  that  he  did.  I  find  no  warrant  for  departing 
from  the  decision  in  Ltpard  r.  Venum,  nor  for  saying 
that  if  what  passed  by  parol  had  been  incorporated  into 
the  written  instmment.  Sir  W.  Grant  would  not  have 
felt  himself  bound  to  hold  that  the  right  to  the  property 
in  that  case  passed,  and  that  the  right  of  the  peisoa 
claiming  under  the  power  of  attorney,  coupled  with  the 
declaration,  would  have  prevailed.  In  this  case  every- 
thing was  by  parol ;  the  words  are  clear ;  and  that, 
coupled  with  the  conduct  of  the  intestate,  amonnts  to 
the  creation  of  a  valid  equitable  lien.  It  aeeina  to  ms 
to  be  impossible  to  resist  the  pit's  claim  on  the  ground 
that  thia  was  not  a  valid  equitable  assignment  in 
vrriting.  I  find  uo  law  which  aays  that  a  vidid  equita- 
ble lien  cannot  be  created  by  parol,  and  the  conclusion, 
if  these  premises  be  just,  is  inevitable,  that  where  all 
things  are  by  parol  and  associated  together  for  the  par- 
poaa  of  giving  an  anthority,where  all  is  one  transaction, 
and  the  power  and  the  purpose  are  coupled  together  by 
the  same  avidenee,  they  operate  to  confer  a  valid  right 
which  this  court  is  bound  to  enforce.  At  the  saoM 
time  it  is  impossible  to  say  that  the  case  is  bejnmd 
argument  or  free  from  diffioolty.  I  wish  it,  however, 
to  be  understood  that  if  what  is  alleged  in  the  9th 
paragraph  of  the  bill  had  been  put  into  writiog  ^i 
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aignad  b/  th«  iDt«*ta(r,  I  think  it  wonld  hsTe  given 
a  right  to  the  pit.  which  the  deft*.,  the  administnton, 
eoold  not  have  tuceeasfolljr  oonnteiTailed.  Upon  the 
whole,  therefore,  I  am  of  opinion  that  the  pit.  ia 
entitled  to  a  declaration  that  be  has  an  equitable  right 
to  the  proceeds  of  the  wooL  Then  comee  the  ques- 
tion as  to  costs.  I  am  not  entirely  satisfied  with  the 
eondoct  of  the  pit.,  or  with  the  way  in  which  the  wool 
was  removed  from  the  custody  of  the  dell.  Gardner. 
On  the  other  band,  letters  of  administration  were  taken 
oot  bj  the  defts.,  the  brothers  and  some  of  the  next 
of  kin  of  the  intestate,  for  the  purpoee  of  offering  a 
determined  reaiatanoe  to  the  claim  of  tbe  pit,  who  has 
ptOTcd  that  he  had  an  equitable  lien.  There  can  be 
no  doobt  about  the  Ick*!  right  of  the  deft.  Gardner  to 
retain  peaeeaaion  of  llie  woul ;  and  he  has  merely  been 
pat  forward  bj  his  co-defts.  to  contest  the  equitable  right 
of  tin  pit.  But  it  should  be  obserred  that,  if  a  man 
takes  an  imperfect  security,  it  will  bare  an  important 
bearing  in  deciding  tbe  qneation  of  costs,  whether  in 
tbe  suit  or  at  law. 

i/a/nu,  Q.  C.  and  Bacon,  Q.  0.  were  both  heard  on 
the  qneation  of  costs,  tbe  latter  contending  that  the 
common  law  judge's  order  bad  decided  tbe  matter. 

The  Vice  CiiASCBLLOB. — I  shall  make  no  order 
as  to  oosts,  but  leare  the  costs  in  equity  and  at  law  to 
be  home  by  each  party.  The  pit.  has  established  his 
sqnitable  lien,  but  the  pit.,  who  had  an  equitable  lien, 
baring  seised  and  forcibly  taken  possession  of  tbe  pro- 
jietty  as  against  tbe  right  of  tbe  person  in  whose 
eoslody  it  waa  placed,  I  cannot  give  him  any  coats. 

Solicitors  for  the  pit.,  Scott  and  Co.,  agents  for 
Bmiy  nomas  Chamber;  Lincoln ;  for  tbe  deft.,  0. 
Bnocf* 

Thwday,  Nov.  13. 

Joass  V.  Grkoobt. 

Detmirrtr — Bill  bg  heir-at-law  to  $tt  atidt  a  witt— 

Juritdiction. 
A  bill  if  a»  htir-at-law,  ckargtd  that  an  aUtgtd  wM 
(which  had  beat  duh/  proved)  havinf  been  obtained 
by   undue    inJUenee   and    mitrepretentation,    and 
having  been   made  and  exeeuUd   by  the  allayed 
te$lalor  wAoi  he  was  bedridden  and  imbecile,  ought 
40  be  declared  void  for  the  purpoee  of  pateing 
real  eelale,  and  prayed  that  such  part  of  the  will 
might    be  diclared  void  and  be    cancelled,    and 
for  a  reoeioer: 
Demurrer  allowed. 
This  was  a  demurrer. 

Tbe  bill  was  filed  by  Thomas  Jones,  of  New-inn- 
gate,  near  Roas,  In  the  coanty  of  Herefoni,  claiming  as 
heir-at-law  of  tbe  alleged  tratator  Wm.  Junes,  late  of 
Stroud,  in  the  comity  of  Gloucester,  against  Jane 
Gregory  and  Thomas  Palling  Little. 

The  bill  alleged,  that  in  the  year  1840  Wm.  Jones 
waa  attacked  by  paralysis,  and  that  in  18-13  be  was 
Tiaited  with  •  second  and  more  violent  stroke,  wliicb 
deprived  him  of  the  use  of  tbe  left  side  of  hia  body, 
and,  also  of  his  speech,  and  very  much  weakened  bis 
nienti  1  faculties ;  that  he  died  without  issue  on  the 
10th  March  1851,  having  continued  from  the  time  of  his 
aforesaid  illness  until  his  death  perfectly  imbecile;  that 
wfaUat  he  was  so  afflicted  be  teaidad  at  bis  boose  in  tbe 
High-street,  Stroud,  np  to  hia  death,  attended  by  bis 
servants  Eiixabetb  Taylor  (dseaisad)  and  her  sister  and 
tha  MU  Jana  Gt^ory,  who  were  hia  sole  and  coosUnt 
attendants ;  that  these  persons  acquired  so  great  an 
inflnence  and  control  over  him  that  he  waa  subject  to 
and  in  great  bodily  fear  of  them,  and  was  obliged  b^ 
them  to  permit  them  to  attend  to  and  regulate  hu 
bunness  and  affairs ;  and  that  during  such  time  they 
oaed  every  eudeavoor,  by  misrepresentation  and  otbcr- 
•tSB,  to  prejndioe  him  nnfavoorably  against  his 
r«btiT«s. 


I      Further  that,  in  Sept.  1849,  Elizabeth  Tay  lor  and 
I  tbe    deft   Jane   Gregiiry,   expeeling    Wiiliam  Junes'* 
decease   to   be   approaching,    sent    for    Mr.    Edward 
Camitbers  Little,  a  solicitor,  snd  either  instructed  tbe 
eolicitor,  or  unduly  influenced  or  over.«red  William 
Jones  in   such  a  manner  aa  to  induce  him  to  make 
divers  signs  and  sounds,  which  the  sulicitor  believed  lo 
be,  or  Elizabeth  Taylor  snd  tbe  deft  Jane  Gregory  in- 
terpreted to  be,  instrurtions  to  prepare  a  written  paper 
purporting  to  be  the  will  of  tbe  said  William  Jones, 
whereby,  after  directing  tbe  payment  of  his  just  debt-, 
Sco.,   be    purported  to  give  the  following  legacies; 
To,  bis  niece    Ellzsbeth  Dike,  lOOil;  to  bis  nephew 
Samuel  Qike,  1000/. ;  to  bis  nephew  Samuel  Llewellyn, 
loot ;  to  his  houtrkeeper,  the  said  Elisabeth  Gregory 
(meaning  thereby  throuKhout  the  will  tbe  said  Elizabeth 
Taylor),   7500/. ;    to  his  hovseieeptr  the  deft.  Jane 
Gregory,  5500/. ;  and  to  the  treasurer  of  the  Gloucesler 
Infirmary,   200/.      After   bequeathing    to    Elizabeth 
Gregory  his  household  goods,  gold  watch,  chain  and 
seals,  silver  plate  and  watciiea  of  every  description,  and 
all  his   wearing  appsrel,    he  purported   to   give   and 
bequeath  all   his   freehold   and   leasehold  mcssusges, 
lands,  tenements  and  hereditamenta,  and  all  other  hi« 
real  estate  whatsoever  and  wfaereaoevrr,  and  also  all 
the  rest  and  residue  of  his  personal  SKtate,  to  and  to 
the  oaa  of  hia  friends  the  Rev.  John  Williams,  of  Wood- 
chester,  in  the  county  of  Gloucester,  D.D.,  and  the  deft 
the    Bev.  Thomas  Pslling   Little,   of  Ozenball,  near 
Newest,  in  the  same  county,  their  beua,  ezcoulors,  admi- 
nistrators  and  assigns,  upon  trust,  within  six  calendar 
months  after  bis  deofase,  to  sell  and  convert  the  samr, 
and  bold  tha  proceeds  upon  trust,  after  payment  of 
costs,  chargea  and  expenaea,  and  from  and  after  payment 
thereof,  in  trust  to  pay,  divide,  assign  and  transfer  tha 
residue  of  the  moneys  aruing  from  such  sale  or  sal««, 
and  all  other  the  residue  of  his  personal  ertate,  ontu, 
between  ami  amongst  the  said  Elizabeth  Dike,  Siniurl 
Dike,  Samuel  Llewellyn,  Elizabeth  Gregory  and  Jane 
Gregory,  in  equal  shares  and   proportions,  share  an  I 
share  alike ;  the  legacies  thereinbefore  bequeathed,  and 
tbe  shares  lastly  mentimed,  to  be  psid  to  the  said 
Elizabeth  Gregory  and  Jane  Gregory  lespectively,  to 
their  separate  use.     The  aaroe  writing  contained  a 
trustee's  receipt  clause,  a  power  of  sppointing  new 
trostees,  a  devise  of  trust  and  mortgage  eatates,  an 
appointment  of  the  said  Dr.  Williams,  tbe  deft.  Thomaa 
Psjling  Little,   Elizabeth  Gregory  and  the  deft  Jane 
Gregory,  executors  and  executrixes  of  such  pretended 
will,  and  ended  with  a  gift  of  SO/,  each  to  Dr.  Williams 
and  the  deft.  T.  P.  Little. 

That,  on  the  29  lb  Sept  1849,  Elisabeth  Taylor  and 
the  deft.  Jane  Gregory  caused  three  persons  to  attend  as 
witnesses  st  William  Jones's  house,  and  in  their  present 
guided  his  hand  or  otherwise  assisted  him  to  make  a 
mark  or  signature  to  the  said  written  paper  purporting  to 
be  a  will,  and  induced  or  overawed  himso  to  do,  he  being 
at  the  time  in  the  extremity  of  illiicFS,  snd  incapable  of 
writing  or  spesking  intelligibly,  and  utterly  ignorant  of 
or  unable  to  comprehend  the  contents  of  the  paper. 

The  bill  further  alleged,  that  Dr.  Williams  refused  to 
set  ss  trustee  at  executor  of  the  said  pretended  will ; 
that  the  aame  waa  duly  proved  in  the  Prerogniive  Court 
of  Canterbury  by  the  deft.  Thomas  Palling  Little  (who 
was  a  brother  of  E  Iward  Carrutheta  Little)  and  the 
defi.  JaiM  Gregory ;  but  that  the  pit  waa  not  cited  tn 
attend  the  proceedings,  and  did  not  know  of  them,  ha 
being  at  that  time  atnent  abroad. 

The  bill  then  alleced  Tirioof  claallllSI  tttth  lie 
estate  on  the  part  of  tne  delis,  snd  Elitabeth  Taylor) 
al-io  that  tbe  two  houses  in  tha  High-street,  Struud, 
aforesaid,  were  purchased  by  Elizabeth  Taylor  and  tha 
deft  Jane  Gregory,  and  were  oonreyed  to  them  or  to  a 
trustee  for  them  for  their  sole  and  separate  use. 

It  was  further  alleged  that  Elitabeth  Taylor  (then 
Chfgary)  on  lh«  llth  April  1844  married  £d#ar4 
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Tiiylor,  and  concenled  k<r  -  marriage  during  Wm. 
Jonta's  liretime,  fearinj;  it  might  dispUaae  him,  and  in 
order  to  influence  liim  in  the  dispoailion  of  bis  property. 
Elizabeili  Ta^hir  died  in- April  1855,  having  bjr  irill 
or  deed  (executed  under  a  power  contained  in  a  deed 
executed  on  a  separation  between  herself  and  her  hus- 
band) bequeathed  or  assigned  all  her  properly,  both 
real  and  personal,  unte  her  sister  Jane  Gregory. 

The  ph.  charged  that  the  said  pretended  will  of  Wm. 
Jones  having  bean  ohtmned  from  him  by  undue  influence 
and  misrepresentation,  and  having  been  made  and 
executed  by  him  trhen  he  was  not  capable  of  exercising 
his  ju.Icment  in  such  matters,  and  when  he  was  bed- 
ridden and  perfectly  imbecile,  and  otherwise  in  such 
stiile  of  body  and  mind  as  aforesaid,  ought  to  be 
declared  void  for  the  purpose  of  passing  real  estate. 

It  also  nlleged  that  the  defts.  threatened  and  in- 
tcndeu,-un!ess  restrained,  to  sell  the  two  houses,  and 
to  receive  i)nd  get  in  and  dispose  of  the  rents  and 
profits  (hereof;  and  prayeJ,  first,  that  snch  part  of  the 
will  n^  related  to  the  two  houses,  High-street,  Stroud, 
nii};lit  bo  doslared  void  and  be  cancelled,  or,  if  neces- 
sary, 'nn  issue  mi^t  b«  had  or  directed  to  try  whether 
the  freehold  estat^  of  the  said  Wm.  Jones  were  by  the 
said  pretended  will  devised  or  not,  or  that  the  pit. 
might  be  a(  liberty  to  proceed  by  ejectment ;  secondly, 
lliut  the  defts.  might,  if  necessary,  be  restrained  from 
silhng  the  said  houses,  and  from  receiving  the  rents 
simt  pi  ofits' thereof,  and  for  a  receiver,  and  for  couse- 
queiiti.il  relief.  ' 

iiicon,  Q.  C.  and  C.  Ball,  in  support  of  the  demurrer 
was  not  called  upon. 

Ctorje  S.  Uardhff,  for  the  pit.,  submitted  that  the 
-coui  t  liiid  full  jurisdiction  in  this  case.  The  will  was 
obtained  by  frand,'8nd  though  U  might  b«  good  at 
law,  the  pit.  (the  heir-at-law  of  the  testator)  was 
entitled  to  come  to  a  coiut  of  equity,  and  ask  to  bare 
it  set  aside.  He  referred  to  the  following  cases  :— 

I-ord  Donegatt  case,  2  Ves.  sen.  408  ; 

J'em'itrton  r.  Pembaton,  13  Ves.  290 ; 

Maundy  v.  ilairndt/.  Reps,  in  Cb.  66 ; 

\Vtlb>jw.  Thomagh,  Pre.  Cb.  123  i 

Coj«  T.  Trace),  1  P.  Wma.  287  ; 

Ktrrick  t.  Brambg,  7  Bro.  P.  C.  437  ; 

Wehb  V.  Claverden,  2  Atk.  424  ; 

MidJleton  r.  Sherbumt,  4  Y.  &  C.  Ex.  358 ; 

Ber.ael  r.  Vade,  2  Atk.  324 ; 

Andrews  r.  Pov>y$,  2  Bro,  P.  C.  504 ; 

Haaorth  T.  ifarrioU,  1  My.  &  K.  643 ; 

llopvsooi  T.  Tk»  Earl  of  Daiiy,  1  K.  &  J.  255 ; 

Mttdd  T.  Suckermare,  4  De  G.  &  S.  13  (n.); 

Scai/e  r.  Scai/e,  4  Russ.  309  ; 

Tatham  i.  Wright,  2  Ross.  &  My.  31 ; 

Jioj/n  y.  Rouborough,  1  Kay,  71  :  3  De  G.  M.  & 
0.817;  6H.of  L.  1. 
He  also  referred  to  the 

21  &  22  Vict.  0.  27  ; 

35  &  26  Tict.  c  42, 
•nd  argued  that  if  the  conrt,  alter  the  anlboritiei 
above  enumerated,  should  consider  that  it  bad  no 
jurisdiction,  the  Legislatars  had  prorided  a  remedy 
under  the  above  statutaa.  He  further  contended  that 
the  pit.  was  entitled,  at  least,  to  a  reotiror,  and 
cited 

Jonet  T.  Janet,  3  Mar.  161 ;  7  Hare,  19  (n.); 

Janet  r.  Frott,  3  Hadd.  1 ) 

Mardaunt  T.  Baoper,  I  Amb.311 1 

Knight  r.  Duplettit,  1  Vea.  sea.  324  )   s.  o.  S 
Vea.  sen.  360 ; 

Lhyd  r.  Pauingkam,  16  Vea.  69  j 
■'Clark  T.  Dev>,  I  Rosa.  &  Myl.  183; 

TMervy  t.  CoU,  1  Y.  &  C.  0.  0.  643; 

JBacVaml  r.  aolUn,  Begiatrar'a  Book  L,  US4, 
A  folio,  186  ( 

ZaneasUre  r.  LaneatUrt,  0  Bear.  127 1 

Sari  o/Fingal  t.  Dtukt,  2  il»ll.  60  j 


lAoyd  ▼.  TrimUtlon,  2  Moll.  81 ; 

Bainbrigge  T.  Baddeley,  3  M.  &  G.  419,  42a 
The  Vicas-CHANCELLOR.— I  understand  from  « 
series,  of  authorities  to  which  the  counsel  for  the  pit. 
has  referred,  that  this  court  has  no  inherent  joiiamo- 
tion  to  entertain  a  bill  at  the  aoit  of  an  beir-at-Iaw, 
for  the  mere  purpose  of  settiig  aaide  a  will  obtained 
by  fraud.  It  haa  been  said  that  mors  than  a  hundred 
years  ago  such  a  jurisdiction  was,  by  jndgea'  of  great 
authority,  aaid  to  exist,  and  what  ia  now  proposed  fee 
me  to  do  ia,  to  treat  this  jurisdiction  as  baring  beaa 
latent,  and  to  set  it  np  as  against  the  authorities 
cited.  I  am  not  strong  enough  to  do  that  Thera 
is  no  warrant  for  me  to  act  up  such  a  juriadidion, 
as  against  the  decisions  of  judges  of  the  highest 
authority  ;  but  I  waa  much  struck  with  this,  that  it 
is  only  recently,  by  a  decision  of  one  of  the  V.  Ca, 
and  by  a  decision  of  the  Court  of  Appeal,  that 
this  court  has,  at  the  suit  of  a  mer«  legal 
derisee,  entertained  jorisdicUon  simply  to  establish  a 
will.  That  deciaion  was  much  questioned  at  the  time, 
and  gave,  I  know,  great  dissatisfaction  to  many  law- 
yers of  the  highest  experience  and  authority.  I  con- 
fess I  was  not  one  of  the  number  of  those  who  expreswd 
that  dissatisfaction,  for  I  consider  it  a  useful  jurisdic- 
tion ;  and  if  I  were  at  liberty  to  make  the  law,  and  to 
disregard  the  decision  of  judges  who  hare  aat  in  this 
court  during  the  last  hondred  years,  I  aboold  ba  dis- 
posed to  think  that  it  would  be  reiy  beneficial  to  tba 
public,  and  a  proper  thing,  that  tbia  ooiMt,  which 
entertains  jurisdiction  to  adjudicate  upon  a  question  of 
fraud  as  to  other  instruments,  should  also  assume  a 
jiurisdiction  to  decide  questions  of  fraud  aa  to  wills, 
whether  of  real  or  peraonal  eatate  ;  and  that  it  ahould 
give  durections  to  try  an  issne  at  law,  or  ahould  try  it 
here,  in  order  that  the  queations  might  be  dedded> 
It  has  been  said  that  the  present  Lord  Chancellor,  when 
Attorney-General,  treated  the  case  of  Baye  r.  Boat' 
borough,  which  sanctioned  a  bill  by  a  mere  deriaea  t* 
establish  a  will  against  the  heir-at-law,  as  assuming 
the  existence  of  a  jurisdiction  in  the  conTcrse  ease — 
that  of  allowing  the  heir-at-law  to  rindicate  his  right 
to  set  aside  a  wUL  But  there  being  no  e:q>i«as  authority  for 
this  doctrine,  I  cannot  act  upon  it.  .As  to  that  part  of 
the  prayer  of  the  bill  which  prays  for  a  receiver  and 
an  injunction,  it  is  not  supported  by  any  allegation  as 
to  the  necessity  of  preserving  the  property  pending 
litigation  in  tliia  court,  or  in  an  action  at  law,  nhidi 
the  pit.  is  clearly  entitled  to  bring.  There  is  no  alle- 
gation in  the  bill  which  would  jnatify  the  court  in 
entertaining  snch  a  case  aa  it  attempts  to  set  np. 
Therefore,  I  am  bound  to  allow  this  demurrer,  and  witlt 
the  usual  result  as  to  costs — the  pit.  must  pay  titim. 
Leave  to  amend  M<u  r^/iuadL 
Solicitois:  for  the  pit.,  A.  Chtffertf  for  the  deft&, 
Oregory  and  BotBcliJei. 


V.  0.  "WOOD'S  ooTjax. 

Reported  by  W.  H.  Baxmr  and  Edwaso  Uatd,  1^l|ts.| 
Uanlstera-at-Law. 

Hot,  8  and  4, 

DATE2CF0RT  I).   DAVXHPOST. 

ExeeHlorg  tnut-—Detiie  ia  tnitl  for  tettlemenl— 
EtUUei  for  ^f^—■Otnal  tmd  proper  powert-' 
Watte. 

The  right  of  a  tmmi  for  life  of  titaiet  'itoioai 
upon  (M  execniorf  Intlfor  tetlkment  U  6iHi  (hem 
witkonl  impemAmtnt  of  watte  d^endi  npon  Ike 
intention  of  the  teitalor,  t6'Se  gathered  from  tit  will, 
to  giee  to  (As  olgectt  of  hit  deeite  tit  fiUktl  pot- 
tilde  enjoyment  ofilt  tulifeit  tkoH  of  (is  power  ^ 
alienation. 
The  question  in  this  oaas  was,  wbstlwr  or  aot,  io 

making  a  settlement  of  an  estate  called  tbs  FoKk/ 
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MUt«,  in  pnrsHtnee  of  an  ezacatorjr  tmst  contained  in 
tbs  will  of  John  Darenport,  the  fint  and  snoeeeding 
estates  for  life  sboulil  be  limited  without  impeachment 
of  waste,  so  as  to  entitle  the  tenants  for  life  to  cut 
timber,  that  forming  a  oonsiderable  part  of  the  raloe 
of  the  estate. 

The  bill  wv  61ed  hj  a  fatare  tenant  for  life  nnder 
the  proposed  settlement,  against  the  deft.,  the  first 
tenant  for  life,  and  also  beir-at-law  and  sole  executor 
of  the  testator. 

By  his  will,  dated  the  28th  April  1863,  the  tesUtor 
deriaed  his  rendnarjr  real  and  personal  estate  to  the 
deft,  his  eldest  son,  with  a  direction  that  be  shonid, 
within  twelre  months  after  the  testator's  death,  "malce 
ud  ezeeate  good  and  valid  assurances  in  the  law  for 
nuling  all  that  the  testator's  estate  of  Foxley  to  the 
OM  of  the  deft.  0.  H.  Darenport  for  lifp,  with  le- 
inaindsr  to  his  0nt  and  other  sons  sncoessireljr  in  tail 
male,  or  in  tail  general,  or  in  tail  male  with  remainder 
in  tail  general,  or  otherwise  in  tail  as  the  deft,  ahonld 
think  proper,  with  remainder  to  the  pit.  for  life,  with 
the  lifca  remainders  to  his  first  and  ether  sons  in  tail, 
with  remainder  to  the  first  and  ersrj  other  daughter  of 
the  deft  socoessirrlj  in  tail  general,  with  remainder  to 
the  fint  and  erery  other  daughter  of  the  pit.  anc- 
oeasiTely  in  tail  general,  with  remainder  onto  the 
snrriTor  of  them  the  deft,  and  the  pit,  bis  heirs  and 
assigns  for  met.  And  the  testator  directed  that  sncb 
settlement  should  contain  snch  powers  of  jointnring, 
of  charging  with  portions  for  younger  children,  of 
sale  and  exchange,  for  appointment  of  new  trustees 
and  other  powers  of  the  like  nature,  and  fur  giring 
eflbct  to  such  former  powers  as  the  deft,  should  direct, 
and  that  the  same  shonid  also  contain  all  other  usual 
and  proper  prorisions  For  giring  effect  to  his  intention 
•s  toaran  expreaeed,  and  all  such  other  powers  and 
proTinons  as  oonnsel  shonid  adrise. 

It  appeared  th«t  the  testator  had  bought  the  Foxley 
estate  in  1855,  and  that  at  that  time  the  timber  on  it 
wa*  rained  at  about  40,00(ML,  or  one-fifth  of  the  whole 
panhasa-money.  Eridenca  was  also  brought  to  show 
the  drcnmstances  nnder  which  the  testator  executed 
hia  will,  from  which  it  appeared  that  a  draft  will  had, 
some  time  before  his  death,  been  prepared  by  counsel, 
but  that  when  the  draft  was  brought  to  him  to  be 
read  prerions  to  its  exscntion,  he  was  found  to  be  in 
ao  precariona  a  condition  that  it  was  probable  he  would 
not  lire  long  enoogh  to  execute  it,  and  therefore  the 
abort  will  sat  ont  abore  was  then  drawn  ont  on  the 
■pot  and  executed  by  the  testator,  who  died  a  few 
iMnn  afterwarda,  Erideooe  waa  also  tendered  to  show 
the  tema  of  the  draft  will,  and  that  in  it  the  eatatea 
for  life  wera  limited  withoat  impeachment  of  waste, 
but  the  eonrt  held  that  snch  eridence  was  not  admis- 
sible. It  was  admitted  on  both  sides  that  if  the  life- 
estates  were  to  be  limited  subject  to  wasf,  thrre 
must  still  be  some  proriaion  in  the  settlement  for  the 
catting  of  timber  for  the  benefit  of  the  estate.  The 
deft  had  procured  a  settlement  to  be  drawn  by  conniel 
in  pnranance  of  the  trusts  of  the  will,  in  which  the 
estates  were  limited  without  impeachment  of  waste, 
and  containing  prorisions  for  (hs  felling  and  aale  of 
timber. 

The  Un  therefore  prayed  a  decbrstlon  of  the  opinion 
of  tba  court  whether  or  not  the  estatea  for  life 
should  be  limited  withont  impeachment  of  waste, 
and  if  not  whether  the  proriaions  for  the  felling  and 
•ale  of  timber  so  prepued  wen  proper,  or  whether 
•nr,  and  if  any,  what  other  prorisions  as  to  timber 
•boold  ba  inaertad  in  the  intended  settlement 

RoH,  Q.O.  and  C.  BiO,  tot  the  pit,  argued  thU 
tha  worda  of  the  testator  giring  a  mere  tenancy  for 
Eft  wera  dear)  wee*  tbert  (Sen  in  other  part*  of  the 
will  any  expressions  whidt  would  show  an  inttntion 
to  girs  that  estate  withont  impeachment  of  wute  ? 
n*  «Un«tioo  (bat  th*  Nttleinent  thvM  «»otaia  fucb 


powera  "as  the  deft  should  direct,"  could  refer  only 
to  powers  ordinarily  incidental  to  a  tenancy  for  life. 
The  same  sense  must  be  put  npcm  the  words  "osoal 
and  proper  powers,"  and  a  power  to  commit  waste 
was  not  one  of  them.  Nor  oonld  "such  powers  aa 
counsel  should  adrise  "  mean  any  other  than  tho«s 
ministerial  powers  proper  for  carrying  into  effect  the 
intentions  elsewhere  expressed. 

Amph'elt,  Q.C.  and  ifnrlindih,  for  the  deft,  con- 
tended that  tbia  will  was  in  the  form  of  heada  fur  a 
settlement,  and  the  question  for  the  court  wsa, 
what  sort  of  settlement  wonid  a  conreyancer  hare 
drawn  if  instmctions  in  snch  a  form  had  been  laid 
before  him  7  Tbe  testator  had  giren  the  rrry  Urgent 
discretionary  powers  of  charging  the  estate,  so  as  tn 
show  an  intention  of  giring  him  the  fullest  enjoyment 
of  the  property,  on  the  sole  conJition  that  it  abould  be 
handed  down  to  the  suecesaire  donees.  The  case  waa 
thus  brought  within  the  principle  of 

Lamard  r.  Lord  Suttex,  2  Vem.  525  ; 

Banket  r.  Lord  Le  Deipeneer,  II  Sim.  508;  and 

Wkite  T.  Briggt,  15  Sim.  17;  s.  c.  8  Ph.  583. 
Besidea,  the  circumstancea  of  the  estate  and  tba  eourm 
of  management  pursued  by  tbe  testator  showed  tb^t 
he  must  hare  contemplated  tbe  regular  felling  and 
aale  of  timber.    Tbpy  aUo  referred  to  the  commenta  on 

Leomird  r.    Lord  Smex,   Feame   Con.  Rem. 
115; and 

Woolman  r.  Bwrrovn,  I  Sim.  SIS. 
Soli,  in  reply,  contended  that  the  main  element  in 
all  the  cases  cited  (that  is,  an  intention  to  giro  the 
fullest  poesible  enjoyment  of  the  estate,  consistently 
with  preserring  it  in  the  family)  waa  entirely  wanting 
here.  There  wera  two  sorts  of  executory  trusts  fur 
settlements:  first,  where  a  testator  had  prescribeil 
certain  limitations,  which  the  court  waa  called  on  to 
make  legally  operatire — where  he  was,  aa  wu  said,  "hiit 
own  conreyancer  " — this  was  the  present  case ;  secondly, 
where  property  was  merely  giren  '*  in  settlement,"  or 
by  some  such  form  of  words,  and  it  was  left  to  the 
conrt  or  other  referee  to  aay  what  reaaonable  limit- 
ations and  prorisions  should  be  introduced. 

The  ViCB'CiiAHCBixoB  said,  be  had  no  doubt  bnt 
that  the  derise  in  tbia  case  was  executory  in  the 
strict  meaning  of  tba  term,  namely,  a  derise  that  ooold 
not  be  carried  into  operation  as  it  stood,  but  required  a 
further  deed  to  be  drawn  up.  Where  a  man  waa,  aa 
is  said,  "  bis  own  oonreyancer,"  no  further  deed  waa 
required,  and  all  the  court  had  to  do  was  to  aooatme 
bis  intention  and  carry  it  into  effect,  according  to  the 
rules  of  oonstmction  which  it  had  from  time  to  time 
hud  down.  Bnt  in  the  case  of  an  executory  deriae  it 
was  different;  there  the  court  had  power  to 
deal  with  the  limitationa  to  ba  insetted  in  the 
deed,  which  was,  nnder  its  direction,  to  carry  out 
the  pnrpoaa  of  the  testator.  The  reason  of  tbi4 
di-tinotion  was  olearly  abown  from  the  cam 
of  PapUlon  v.Volce,  2  P.  Wms.  <71 ;  and  arose  from 
tbe  fset  that  tbe  roles  of  ooustmclion  as  spplied 
to  a  will  and  to  a  deed  were  different,  and  that 
certain  alterations  must  be  mads  in  the  word- 
ing of  tbe  latter  in  order  to  secure  the  reauils 
which  wera  intendei  by  the  former.  No  dunbt  the 
great  nnmber  of  cases  of  this  sort  baa  arisen  from  the 
application  of  tbe  rule  in  Shelkj/'t  eaae,  and  tbe  limita- 
tions contained  in  the  will  had  been  reetnoted  so  a<  to 
gire  effect  to  the  general  intention — an  intention  whici 
in  the  case  of  marriage  articles  tlia  eoott  bad  alway* 
presnmed  from  the  nature  of  tlie  Contract,  but  wliicti 
wa«  not  quit*  m  well  ascertained  in  wills  |— but 
generally  it  was  to  keep  the  estate  in  the  family,  and 
subject  to  that  restriction  to  gire  tha  largeet  poaaibia 
powera  of  enjoyment  to  tba  person*  saooesairely 
entitled.  Tbia  was  tbe  principle  on  which  all  tha 
easts  dted  in  court  depended.  Bmie*  r.  Lord  If 
Vttpmetr  wu  the  itroageat  case,  baeans*  thaif  tb« 
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two  persons  to  whom  esutes  for  life  were  first  giren 
were  mnde  panishable  for  Tolantarjr  waste;  and  yet  the 
court,  in  drawing  up  a  settlement  of  the  estates  after 
their  death,  mnde  the  tenant  for  life  dispanisIiBble  of 
waste.  This  decision  might,  to  some  extent,  bare  been 
inflaenced  by  the  occorrence  in  the  will  of  the  words 
"  in  strict  settlement,"  which  had  attained  a  certain 
technical  meaning,  and  were  considered  by  conrey- 
ancers  to  aathorise  a  settlement  of  estates  withoat  im- 
peachment of  waste.  He  could  not,  howerer,  gather 
frum  this  will  any  intention  that  the  devisee  was 
to  tnke,  as  against  his  children,  an  estate  which 
woitM  enable  him  to  deprive  them  of  a  large  part  of 
their  property;  no  such  intention  could  be  implied 
from  tlie  powers  to  charge  the  estates,  nor  from  the 
devise  in  fee,  for  that  was  immediately  connected 
with  the  tmst  to  settle ;  on  the  contrary,  there  was  a 
clear  and  express  gift  of  an  estate  for  life.  Again, 
"  powers  to  be  inserted  by  counsel,"  "  usual  aud 
proper  powers,"  must  bo  governed  by  the  general 
scope  of  the  will ;  looking  at  that,  and  at  the  nature 
of  the  property,  and  at  the  fact  that  powers 
of  exchange  were  directed  to  be  inserted,  so  that 
the  tenant  for  life  might  cut  down  timber  on 
the  present  estate  and  exchange  it  for  other 
property  also  well  timbered,  and  then  continue  the 
same  coarse  of  waste, — there  seemed  to  him  to  be  no 
such  presumption  of  intent  to  give  the  fullest  possible 
eiijovmcnt  as  had  been  found  in  all  the  former  cises. 
Declare,  that  the  will  be  established  and  the 
tru-ls  tliereof  carried  into  execation.  A  settlement  to 
\k  m.ide  to  be  approved  by  the  judge  in  chambers, 
nnil  which  should  contain  proper  powers  to  trustees 
to  cniiUe  them  to  cut  timber  in  a,  clear  course  of 
management  for  the  benefit  of  all  persons  connected 
with  the  estate. 

Solicitors  for  pit.,  T,  Whitt  and  Sont,  for  Waard, 
Son  and  Co<>p<r,  Newcastle-under-Ljme. 

Solicitors  for  deft.,  Whitt  and  Sont. 


Not.  7  and  17. 

1?<  S2  &  28  Vict.  c.  35,  and  Bt  Box's  Trdsts. 

W'M — Camtrvction — Shartt   in    pttNtc   company — 

Speeifc  Ugalte — lAohUity  for  eaUi. 

Whm  thert  it  a  gift  of  a  general  rttidue  to  one  for 

life,  and  then  over,  part  qf  the  property  coneitt- 

ing  of  tharet  not  Jiillg  paid  vp,  at  a   general 

rule,  legatees  of  nici  iharei  ipecijicailg  begueathtd 

Kill  be  liable  to  pay  eallt  made  after  the  tettalor'i 

death.    But  (Ae  rule  doei  not  apply  where  there  it 

an  intention  to  be  eoUecltdfrom  the  form  of  the 

vHi  that  no  severance  of  the  properly  ihould  take 

place  during  the  Ifftl  of  the  tenant  for  life. 

The  question  in  this  case  arose  upon  the  will  of  J. 

Box,  dated  30th  Dec.  1859,  by  which,  after  certain 

other  provisions,  the  testator  gave  the  residue  of  his 

personal  estate  to  trustees,  npon  tmst  to  permit  bis 

wife  to  enjoy  the  annual  income  thereof  for  her  life, 

without  power  of  anticipation,  for  her  sole  and  separate 

nse,  "  and  from  and  ader  the  decease  of  my  said  wife, 

I  direct  my  said  trustees  and  executors  to  transfer  into 

the  name  or  names  of  my  brother  Charies  Box,  bis 

executors,  admuiistrators,  or  assigns,  twenty-six  abates 

in  the  Phoenix  Gas  Company,  Bankside,  to  and  for  his 

•nd  their  own  use  and  benefit  absolutely;  and  to 

transfer  into  the  names  of  each  of  my  nieces,  Elizabeth 

'Johnson  and  Martha  Johnson,    of  Stanbope-street, 

Regent's-park,   thek    execntors,    administraton,   or 

assigns,  fifty  Kew  Imperial  Ga«  shares,  to  and  for  their 

own  nse  and  benefit  absolntely ;  sod  into  tin  name  or 

name*  of  my  nephew  John  Box,  son  of  my  brother 

Charles  Box,  his  executors,  administrators,  or  assigns, 

the  remaining  fifty  share*  in  the  said  New  Imperial 

Q*»  Company,  to  and  for  his  and  their  own  use  and 


benefit  absolntely.  I  expressly  empower  and  anthoric* 
mj  trustees  to  permit  my  personal  estate  ioTested  at 
my  decease  in  or  upon  any  shares,  stocks,  funds,  or 
securities  whatsoever  yielding  interest,  to  continue  in 
the  same  state  of  investment  as  long  as  they  shall 
think  fit ;  but,  subject  to  such  ^seretionaiy  power,  I 
direct  them  to  get  in  my  reaidoary  pertonal 
estate  not  consisting  of  investments  in  or  opoa 
the  public  stocks,  funds,  or  other  Govemmeot 
securities  of  the  United  Kingdom,  and  to  inrast 
the  proceeds  in  their  namea  in  or  npoa  such 
stocks,  funds  and  securities  as  last  afoiesaid."  The 
testator  then  gives  certain  annuities  oat  of  hit  re- 
siduary  estate,  and  nltimately  gave  the  residue  of 
his  personal  estate,  including  the  stocks,  funds,  or 
other  securities  set  apart  to  answer  the  annuities  when 
the  same  should  fall  in,  to  the  fnllowing  aodetiet  or 
charitable  institutions  and  in  the  following  proportions : 
an  eqnal  half  part  thereof  to  the  Aged  Pilgrims' 
Friend  Society,  an  e^ual  fourth  part  hereof  to  the 
Baptist  tliasionary  Society  and  the  remaining  equal 
fourth  part  thereof  to  the  Baptist  Home  Miisioa 
Society. 

At  the  lime  of  the  testator'a  death  be  wa*  tli* 
holder  of  150  new  shares  in  ths  Imperial  Gaslifibt 
Company,  sixty-six  shares  in  the  Phoenix  Gaslight 
Company  and  other  gis  companies'  shares  as  to 
which  the  main  nrgumenra  in  the  case  did  not  apply. 

The  tenant  for  life  (now  eighty- four  years  of  tgt) 
presented  this  petition  to  obtain  the  opinion  of  the 
court  as  to  whether  the  testator's  estate  was  to  be 
liable  for  calls  already  made,  or  hereafter  to  be  made, 
in  xespect  of  such  of  these  shares  as  were  not  folly 
pail]  up,  so  that  the  specific  legatees  of  such  of  these 
shares  as  were  specifically  bequeathed  might  have  all 
snch  calls  paid  out  of  the  residoaiy  estate,  or  at  naj 
rate  all  calls  made  during  the  life  of  the  petitioner; 
or  whether  snch  spedfio  legatees  were  liable  to  m*k« 
good  to  the  residuary  estate  all  stmis  paid  in  reapaet 
of  such  calls  since  the  death  of  the  testator,  or  any 
part  of  snch  simi*. 

lot  per  share  was  still  unpaid  on  the  Imperial 
Gas  shares,  biit  it  did  not  appear  that  any  call  wu 
apprehended.  iU  per  share  was  also  unpaid  on  tb« 
Phcanix  Gas  shares  and  «  final  call  to  that  amooot  had 
bceu  duly  made,  which  was  payable  on  the  21>t  Oct. 
last 

Sanion,  for  the  petitioner,  referred  to 
Clive  r.  Clive,  1  Kay,  600; 
Jagtiet  v.   Chambtri,  2  ColU  C.  0.  435  ;  s.  C  4 

Bail.  Cas.  499 ; 
B/oHn(  w.Hg>kiHt,  7  Sun.  SI  ; 
Wright  r.  Warren,  4  De  Q.  &  Sm.  367 ; 
ilrnufron^v.  Burnet,  20  Beav.  424. 

Eritine,  for  the  three  legatees  of  the  Imperial  Gas 
shares,  argued  that  all  the  cases  had  turned  upon  the 
point,  that  the  time  for  severance  was  the  death  of  til* 
testator,  and  the  reason  of  this  was  from  the  iocoa- 
venieuce  which  would  arise  from  keeping  the  ettat* 
longer  tied  np.  Here  there  was  no  severance  till 
the  death  of  the  tenant  (or  life ;  nor  was  the  gift  in 
the  ordinary  form  subject  to  her  life-inteiest. 

G.  L.  BuiteB,  for  the  Aged  Pilgrima'  Sodety,  con- 
tended that  the  respective  liabilities  most  be  fixed  as 
from  the  time  of  the  testator's  death,  and  that  as  to 
the  PhiBuix  Gas  shares,  the  gift  over  was  not  spedfie  ] 
while  as  to  the  Imperial  Gas  shares  no  call  had  btea 
made  or  was  expected.   He  cited 

Amutrong  v.  Burnett  Qvide  svp.) ; 
Day  T.  Day,  I  Dr.  &  Sm.  261 ;  s.  c  2  U  T. 
Bep.  N.  &  167. 

F.  J.  Wood,  for  the  Baptist  Uisaionary  Society  sad 
the  Baptist  Home  Mission  Sode^,  followed  oa  th* 
same  side,  and  cited' 

Addami  T.  Ferrkh,  26  Bear.  S84.  • 

Bamon  in  reply. 
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Tb*  Vice-Cbahokllob  sud,  tbit  if  thU  were 
tb«  aimple  cue  of  the  gift  of  a  general  residne  to  one 
for  life,  witb  a  gift  over  to  apecific  legatees  of  shares 
whidi  eomtitated  a  part  of  tbat  residne,  althongh  there 
was  some  conBict  of  tathorit/  on  the  point,  jet  it 
most  be  held  to  be  settled  by  the  cases  of  Arnutrong 
▼.  Barnett  and  Aiy  t.  Dag,  and  to  be  concluded  by 
the  iirindple  laid  down  in  Fitzmlliam  r.  Kdig,  10 
Hare,  266,  and  the  legatees  would  take  the  chares 
specifically  giren  to  them,  ctnn  onen.  This  case, 
bowerer,  differed  from  those  cited  before  him,  and 
most  turn  on  the  framing' of  the  will.  Here  the 
testator  had  first  giren  the  life-interest  to  his  wife,  had 
then  given  the  shares  specifically,  and  after  that 
had  awept  the  whole  of  bis  personal  property  into  a 
general  residne.  He  bad  alio  giren  the  tmatees  a 
discretionary  power  to  delay  the  conversion  of  existing 
iarestments  of  bis  estate.  He  thooght  this  indicated 
an  intention  that  the  wife  should  hare  the  enjoyment  of 
the  property  en  moue ;  and  that  npon  her  death,  and 
not  till  then,  the  sereral  parts  should  be  taken  out 
and  allutted  to  the  specific  legateea.  There  was  no 
doubt  some  question  as  to  whether  the  gift  of  the 
twenty-«z  shares  in  the  Fhoenis  Gas  Company  was 
spedfio;  hot  be  thought  that,  looking  at  the  whole 
frame  of  the  will,  it  was  so.  A  strong  argument  in 
•ODM  of  the  oases  cited  bad  been,  tbat  much  incon- 
venience might  arise  from  the  neoessity  of  keeping  the 
estate  together ;  but  here  the  testator  expressly  con- 
templated snob  a  condition  of  things,  and  it  might  well 
be  t>iat  be  did  not  wish  the  income  of  the  tenant  for 
life  to  suffer  by  th«  compulsory  sale  of  any  of  these 
(hares.  It  was  clear  that  the  intention  was  that  these 
■baru  should  not  be  sold  till  after  the  death  of  the 
tenant  for  life,  The  aoswer  to  the  question  would 
therefore  be,  that  the  calls  on  the  shares  during  the 
life  of  the  testator's  wife  must  be  paid  out  of  bis 
general  residuary  estate.  His  Honour  expresud  some 
hesitatioa  as  to  whether  this  was  a  proper  question  to 
be  decided  upon  petitiott  vnder  the  Act. 

Solicitor  for  all  parties,  L,  ilott. 


Tunicy,  Nov,  17. 

Edtb  v.  Addisos. 

Cocenmrt — MtnTiaga-aeUlemaa — JJter-aejuired  pro- 

ptrtg. 
A  marrhgt-ultfement  coiUaiiud  tht  now  utual  cove- 
nanti  to  ttttle  afler-acquirti  propertg  of  eilker 
hatband  or  wife  to  tht  uses  tmd  upon  the  truett  qf 
tie  $tttkment. 
A  brother  of  the  wife,  bg  hU  wiU,  devised  and  be- 
quealhed  all   hit  real  and  personal  estate  to  the 
kutband  and  vife,  their  heiri,  execulort,  adminit- 
Iratort  and  aisigna,  at  joint  tenanU : 
Btid,  that  this  propertg  vat  not  subject  to  tht  truitt 
of  fK*  tttUement  or  the  covenants  therein  con- 
tained. 

Thia  was  a  bill  filed  by  the  wife  named  in  the 
IbUowing  settlement,  and  it  raised  the  question, 
whether  certain  real  and  personal  estate  left  by  the 
w3I  of  ber  brother  to  hn  and  her  husband  jointly  was 
subject  to  the  trusts  of  that  marriage-settlement  in 
ponnanca  of  the  oovenants  therein  contained. 

The  maniage-aettlemeot,  dated  the  23nd  July  1845, 
oo  the  marriage  of  John  Edye  and  his  wife,  the 
present  pit,  after  redting  tliat  an  agreement  that  any 
future  fortune  or  property  to  which  the  wife  might 
thereafter  become  entitled  (being  of  the  amount  therein 
mentioned)  should  be  settled  upon  the  trusts  snd  for 
th«  pniposes  tbersiaaftcr  exprnsed,  contained  certain 
troM;  tlie  first  trust  being  for  the  benefit  of  the 
wife  dniiag  the  joint  lives  of  husband  and  wife,  to  and 
for  her  separata  use.  There  was  also  a  joint  covenant, 
■ad  also  lepwrnt*  ooreutat*  by  both,  "  tbat  if  at  my 


time  during  the  coverture  they,  or  either  of  them  in 
her  right,  should,  by  descent,  succession,  or  otherwise 
bowgoerer,  become  entitled  to  any  real  or  personal 
property  or  effects  of  the  value  or  to  the  amount  of 
100/.  or  upwards  at  any  one  time  (other  than  and 
except  interests  which  should  be  restricted  to  the  life 
of  the  wife,  or  which,  whether  so  restricted  or  not, 
should  be  limited  and  settled  to  her  separate  use), 
then  the  same  should  be  settled  npon  the  foregoing 
trusts. 

A  brother  of  the  wife,  John  Bell,  by  his  will  dated 
the  22nd  Aug.  1861,  gave  all  his  eal  and  personal 
estate,  &c.  unto  and  to  the  ute  of  the  wife  and  her 
husband,  their  heirs,  executors,  administrators  and 
assigns,  as  joint  tenants. 

Giffard,  Q.  C.  and  Bemnung,  for  the  pit 

Rolt,  Q.  C.  and  Druce,  for  the  husband,  contended 
tbat  husband  and  wife  could  not  take  as  joint  tenants, 
it  wss  a  mere  absurdity ;  there  could  be  no  severance. 
They  cited 

Co.  Litt  187  a  i 

Atchesony.  Atchtson,  II  Beav.  485; 
Warrington  v.  Warrington,  3  Hare,  54 ; 
CoU  r.  Wade,  16  Ves.  27. 

Osiome,  Q.C.  and  W.  W.  Cooper,  for  the  trustees 
of  the  settlement,  submitted  that  the  wife  bad  a  present 
right,  which  might  take  effect  on  the  death  of  the 
husband,  assuming  she  should  survive  him,  and  there- 
fore could  be  the  object  of  settlement  under  the  cove- 
nant. 

Logan  v.  WeinhoU,  1  CI.  ft  tin.  611 ; 

■  Bipleg  r.  Woods,  2  Sim.  165 : 
Atlomeg-General  r.  Backus,  9  Pri.  30,  and 
11  Pri.  647. 
They  also  relied  on 

Alehetott  t.  Atcheson,  vbi  ttfpra. 

RoU  in  reply. 

The  VicE-CuARCBLLOR  aaid,  he  considered  that 
property  passing  by  a  gift  of  this  pectdisr  description 
was  not  contemplated  by  the  framers  of  the  covenant 
contained  in  the  settlement,  and  that  it  did  not  com- 
prise it  The  intention  was  to  deal  only  with  property 
accruing  in  the  wife's  right.  There  were  three  classes 
of  property  comprised  in  the  corenant ;  but  this  pro- 
perty could  not  be  brought  within  the  terms  of  any 
one.  It  was  not  property  coming  to  them  both  in  her 
right,  hot  in  right  of  both  ot  them  as  an  entirety, 
nor  did  it  accrue  to  either  of  them  singly,  in  ber 
right  It  was,  therefore,  wholly  omitted  from  the  words 
of  the  covenant  Nor  did  it  come  wiibin  the  scope  or 
spirit  of  the  covenant  Prima  facie  the  coTenant 
would  not  embrace  property  not  accruing  in  possession 
during  the  coverture;  and  this  view  was  strengthened 
by  the  exception  of  property  settled  to  the  wife's- 
separate  use,  as  it  was  by  the  first  trust  in  the  deed 
and  by  the  recital,  which  together  showed  the  inten- 
tion to  be  merely  to  guard  against  the  husband's 
marital  right  but  to  leave  the  wife  to  take  anything 
she  might  take  as  a  discovert  It  was  true  that  the 
wife  might  become  entitled  to  this  property  by  survivor- 
ship; but  then  the  coverture  would  be  at  an  end, 
and  the  property  would  be  in  the  same  condition 
as  property  settled  to  her  separate  use  during  the 
covertare. 

The  decree  mint  tKertfore  contain  a  dedaralion 
that  the  propertg  gieen  bg  Joseph  BeWs  vrUl  vat 
not  tMhject  to  the  truttt  of  the  se'llemeat  or  th« 
covenant  ccntamed  in  it. 

SoUdtors :  Davis  and  Co.  f  Johnston, 
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KlU}.  V.  TiiK  Board  of  Wobks  for  tuk  Strand  District. 


[Q.B. 


Thunilag,  Kov.  19. 
ii«  Bahfstbad  JoNcnox  Railwat  Compakt,  m 

parte  BccK. 
Practice— Taxation  of  eo$U,  L.  C.  C.  A.  1845,  $.  82 

— Lmdoicner't  eotls. 
The  costs  of  iurve>iort  and  titicitors  in  fixing  the 
amount  of  rent  to  ie  apportioned  between  landoumere 
and  a  railumy  company   taking    land  lubjecl    to 
leasee,  will  not  be  allowed  under  sect.  82  oyihe  Lands 
Clauses  Act  1845,  as  costs,  charges  and  expenses 
of  conveyance.    Neither  do  such  costs  come  within 
the  expression  (it  the  deed  of  apportionment)  "  of 
and  incidental  to  the  conveyance" 
Thia  was  a  motion  b;  certain  landowners  to  vary 
the  certificate  of  the  taxing  master,  by  which  sereral 
items  were  disallowed  in  their  bill  of  costs  relating  to 
the  costs,  charges  and  expenses  of  and  incident  to  the 
apportionment  of  the  ground-rents  payable  in  respect 
of  tlie  property   taken  by  the  Hampstead  Junction 
Railway,  and  of  and  incident  to  the  preparation  of  the 
deed  of  apportionment  of  those  rents.    The  special 
Act  of  the  company  was  opposed  by  the  landowners, 
and  in  consequence  an  agreement,  dated  19th  Aug. 
1853,  was  entered  into  between  their  agent  and  the 
agent  of  the  company,  by  which  it  was  agreed  "  that 
the  company  should  pay  for  property  required  a  sum 
equalling  thirty-fire  years'  purchase  on  the  ground- 
rent"    In  order  to  carry  out  this  agreement,   con- 
siderable costs  and  expenses  were  incurred  in  fees  to 
■nrnyon  and  solicitors  who  were  employed  by  the 
landowners,  with  the  eoncnrrence  of  the   surveyor  of 
the  company,  in  effecting  an  apportionment   of  the 
rents. 

A  deed  of  apportionment  was  subsequently  (i°  Sept. 
1857)  executed  by  all  parlies,  which  contained  a  pro- 
Tision  that  the  company  "  shonid  bear  and  pay  all 
and  singular  the  costs,  charges  and  expenses  of  and 
incident  to  the  preparation  of  these  presents  and  the 
execution  thereof."  This  deed  waa  accompanied  by  a 
schedule  setting  ont  the  sereral  amounts  of  rents  ap- 
portioned and  the  parties  to  whom  they  were  payable. 
The  items  compriiing  the  costs  and  expenses  of 
ascertaining  the  amounts  of  apportioned  rents  were 
disallowed  by  the  taxing  master  by  bis  certificate  of 
the  20tb  June  1863,  and  the  objections  taken  to  his 
decision  by  the  landowners  were,  that  these  costs  and 
expenses  related  to  the  agreement  for  apportionment 
which  was  entered  into  in  pursuance  of  the  imperative 
directions  of  the  L.  C.  C.  A.  1845,  s.  1 19,  and  properly 
came  within  sect,  82  of  the  same  Act ;  or  that  at  any 
rate  they  came  within  the  special  proviso  in  the  deed 
of  apportionment  itself. 

Gifard,  Q.C.  and  CoO,  in  support  of  the  motion, 
argued  that  the  Lands  Clauses  Act  was  intended  to 
give  the  largest  protection  to  the  landowner.  Now, 
by  sect.  119,  an  apportionment  was  imperative  ;  the 
costs  of  this  apportionment  were  in  fact  costs  of  cob- 
veyance,  jnat  as,  on  a  sale  of  an  estate  subject  to  a  mort- 
gage, was  the  obtaining  the  concurrence  of  the  mort- 
gages. Sect.  82  wks  intended  to  give  all  costs  of  conveyance 
in  the  widest  sense ;  but  if  those  costs  were  not  given 
by  the  Act,  they  were,  by  agreement  between  the 
parties,  to  be  allowed.  They  were  costs  incurred  in 
the  preparation  of  the  schedule  to  the  deed  of  appor- 
tionment, witbont  which  that  schednle  could  not  have 
been  drawn,  the  schedule  being  an  essential  part  of  the 
deed.    They  cited 

Re  Spooner's  Estate,  I  K.  &  J.  220 ; 

Ex  parte  Phillips,  32  L.  J.  102,  Ch.;  7  L.  T. 

Rep.  N.  S.  668. 

Cairns,  Q.C.  and  Sliced,  for  the  railway  company, 

maintained  that  the  items  could  not  be  allowed  nnder 

the  provisions  of  sect.  82,  because  they  were,  in  fact, 

the   coat  of  ascertaining   the  amoont  of  pnrcfaase- 

noney,  or  were,  at  any  rate,  the  cost  of  arranging  the 


terms  npon  which  the  land  was  to  be  taken,  or  con- 
sequent npon  taking  the  land.  They  pointed  oat  tb« 
distinct'on  between  costs  to  be  paid  by  the  company 
nnder  this  section  and  costs  to  be  paid  und«r  sect.  80 
on  the  compulsory  tutting  of  land.  Then,  upon  the 
provision  in  the  deed  of  apportionment,  the  intention 
was  only  to  provide  for  the  cost  of  preparing  and 
approving  the  instrament,  and  not  for  the  cost  of  any 
negotiations  which  took  place  before  the  deed  was 
drawn  up.  The  schedule  was  merely  a  statement  of 
conclusiuns  arrived  at  long  before.     They  cited 

He  South  Wales  Railway  Company,  14  Beav.  418. 

Oiffard  in  reply. 

The  Vice-Chascelu)B  said  that  be  could  not 
under  the  Act  allow  the  items  now  sought  to  bs 
restored  to  the  landowner's  bill  of  costs.  Sect.  82 
applied  only  to  costs  of  oonveyanoe,  and  these  costs 
did  not  begin  to  arise  until  after  the  subject  of  oonvry- 
ance  bad  been  ascertained.  It  might  be  necessary 
that  the  schedule  should  be  examined  by  the  sur- 
veyor to  see  that  it  corresponded  with  the  facts  as  ascer- 
tained by  him  from  previons  investigations,  and  the 
costs  of  perusal  might  be  fairly  allowed ;  but  the  items 
which  had  been  disallowed  were  mainly  in  respect  of 
costs  incurred  in  arriving  at  an  estimate  of  the  price 
of  the  land  ;  sect.  82  was  never  intended  to  apply  to 
costs  of  ascertaining  this,  or  of  fixing  the  sabject- 
matter  of  the  contract.  All  these  items  would  have 
been  included  under  sect.  80,  and  this  difference  was 
clearly  intended  between  the  provisions  of  the. two 
sections.  He  should  make  no  order  on  the  motion ; 
there  would  therefore  be  no  costs  on  either  side,  aa  be 
would  not  give  costs  against  the  landowners. 

Solicitors  for  the  landownera,  Langley  and  Gib$em ; 
for  the  railway  company,  N,  Carter. 


(itommon  fLa\i}  <s:ou(t0. 


OOtTBT  OF  aVEEITS  BENCH. 

Beported  by  JoBX  THOxrsox  and  T.  W.  8A<nn>EBS,  Eaqrs., 
Barrlstcn-at-Law. 

Saturday,  Nov.  7. 
Reo.  i>.  Tub  Board  ov  Works  fob  trb  Straxo 

DUTTRICT. 

Parochial  boundary — Abutting  upon  a  k^hmny. 
Where  the  boundary  of  property  it  described  at 
abuttmg  upon  a  highway,  such  boundary  must  be 
taketi  (in  the  absence  of  evidence  the  other  uoy)  to 
extend  to  the  middle  of  such  highway. 
The  northern  boundary  qf  lie  paruh  if  8L  Ann, 
3oho,  extends  to  the  middle  tf  the  road  m  Oxford- 
street. 

This  was  a  spedal  case  stated  npon  an  application 
for  a  mle  for  a  new  trial  on  an  issue  taken  upon  a 
return  to  a  mandomiut.  The  mandasnus  issued,  on 
the  prosecution  o(  the  vestiy  of  the  parish  of  St 
Marylebone,  the  Board  of  Works  for  the  Strand 
district  to  pay  certain  sums  of  money  required 
for  the  expenses  of  executing  the  Metropolis  Local 
Management  Act  (18  &  19  Vict,  c  120)  in  the  parish 
of  St  Ann,  Soho ;  and  the  question  raised  was,  whether 
the  northern  boundary  of  the  said  parish  of  St  Ann, 
Soho,  ran  along  the  middle  of  the  road  of  Oxford- 
street,  or  included  only  the  booses  on  the  sontb  side  of 
that  street ;  the  parijh  of  St  Marylebone  contending 
for  the  former,  and  the  parish  of  St.  Ana,  Soho,  foe 
the  latter. 

It  appeared,  from  the  facts  staled  npon  the  case, 
that,  by  the  statute  of  30  Car.  3,  the  parish  of  St 
Ann,  Soho,  was  carved  out  of  the  parish  of  St.  Martin- 
in-the-Fields,  and  it  described  tb«  boundary  of  tb* 
former  as  all  that  precinct  indodcd  within  the  bonnds 
hereinafter   expressed,    viz.    "  all    the   booses,  &o. 
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Eco.  c.  Thb  Beceitkr  or  Tus  Mktbofoutah  Pouce  Dutrict. 


[Q.  B. 


b«giooiiig  at  the  liga  of  '  The  Crooked  Billet,'  oe«r 
St.  Qilei'a  ponnd,  &C.,  with  all  the  liotuei  and  ground 
abottieg  on  and  npon  the  said  road  (Ozford-atreet) 
leading  from  the  sign  of  'The  Red  Coir'  to  'The 
Crooked  BiUeL'  "  B/  the  a  WiU.  &  M.  c.  8,  all  atreets 
were  to  be  paved  "  at  the  cost  of  the  honnholden, 
inhabitants  in  anj  snob  street,  by  each  bonseholder 
paving  the  street  before  his  honse  note  the  middle  of 
soeh  streeL"  Bj  the  10  Geo.  3,  o.  23,  *.  10,  that 
part  of  Oxford-street  was  pat  under  tbe  control  of 
commissioners  with  reference  to  paring,  lighting  and 
eleaosing.  From  the  year  1771  to  the  year  1855, 
rates  were  made  by  the  pariah  of  St.  Marylehone, 
noder  the  statutes,  upon  the  occnpiers  of  the  houses 
oa  the  sonth  side  of  Oxford-street,  towards  the 
paring  of  the  street.  It  appeared  that,  for  tbe  last 
thirty  years,  the  parishioners  of  St  Maiylebone  had 
perambolated  the  bonodaries  of  their  parish  to  the 
middle  of  the  road  in  Oxford- street,  whilst,  on  the 
other  band,  the  parishioners  of  St-  Ann,  Soho,  had 
perambulated  the  boundaries  of  their  parish  only  to  the 

fiarement  of  the  south  side.  An  old  map,  dated  1771, 
n  the  possession  of  the  parish  of  St.  Marylehone, 
shows  the  line  to  be  drawn  along  the  centre  of  Oxford- 
street. 

By  sect  140  of  the  18  &  19  Vict  c.  120,  powers 
are  giren  to  the  board  to  put  the  exclusire  manage- 
ment of  a  street  which  is  in  more  than  one  pariA 
ooder  one  reatry  as  regards  paring,  cleansing  and 
lighting,  and  accordingly  in  1857  the  board  placed 
the  whole  of  this  road  under  the  control  of  the  restry 
of  St  Marylehone.  In  the  year  1858  the  restry  of 
St  Haiylebone  made  orders  oa  the  Strand  district 
(wliieh  indodes  tbe  parish  of  St  Ann,  Soho),  requiring 
such  board  to  pay  4361.  lOt.  and  17*1.  2a.  required  for 
defraying  the  expenses  of  executing  tbe  Metropolis 
Local  Management  Act  By  each  of  such  orders  the 
said  Strand  district  had  been  charged  a  sum  bearing 
the  same  ratio  to  the  whole  sum  expended  in  main- 
taining the  southern  half  of  Oxford-street  that  the 
length  of  the  part  betveen  Crown-street  and  War- 
donr-street  measured  acootding  to  lineal  frontage 
bean  to  the  whole  length  of  tbe  said  sontbem  side  of 
Oxford- street  so  measured. 

Ketme  {Petatdorff,  Sojt  with  him)  argued  that  the 
eridenoe  and  presumption  of  law  went  to  show  that 
the  boundary  line  of  the  parish  of  St  Ann,  Soho,  was 
tbe  middle  of  the  road  in  Oxford-street 
Batttrbg  r.  Oiag^l,  1  Ex.  315; 
Benridgt  r.  Ward,  10  C.  B.,  H.  8.,  400; 
81,  Botolph  T.  WhiteehapO,  29  L.  J.  228,  M.  C; 
18  1 19  Viot  c.  ISO,  as.  140,  160  } 

9  WiU.  &  M.  e.  8,  s.  6  ; 
8  &  9  WUL  3,  0.  137 ; 

10  Will  3,  c.  28,  ss.  10,  66,  70,  71,  72 ; 
SSOeo.  3. 

Maaumara  {BoviU,  Q.C.  with  him)  contended 
that  the  question  most  depend  upon  the  language  of 
the  30  Car.  2,  which  created  the  parish  of  St  Ann, 
Soke,  and  which  clearly  defined  the  northern  boundary 
a*  "the  houses  abutting  on  the  said  road,"  which 
therefore  excluded  the  bonndary  of  the  middle  of  the 
load  as  contended  for  by  tbe  other  side. 

KaamtXn  nply. 

CoCKBCBM,  C.  J. — I  am  of  opinion  that  the  judg- 
ment of  the  court  must  be  for  the  Crown.  As  to  the 
first  point,  the  dells,  raly  entirely  upon  tbe  words  of 
the  statute  of  30  Car.  2,  which  carred  the  parish  of 
St  Ann,  Soho,  ont  of  the  parish  of  St  Hartin-in-the- 
fieMs,  and  the  qneation  tnnis  npon  this,  whether,  by 
the  statntoiy  description  of  the  boundary,  as  being  the 
bonae*  abutting  on  the  atreet,  we  are  to  nnderstand 
that  the  boundary  was  in  nality  the  middle  of  the 
itiect  or  highway— the  medum  jUwm  t  Now,  it  is 
qoUa  clear  that,  to  put  any  other  construction  upon 
tM  atatata  wodd  I«*4  to  lb«  greatest  inoonrenienoe; 


for,  according  to  the  contention  of  tbe  defts.,  if  the 
southern  half  of  Oxford-street  is  not  in  St  Ann's 
pariah,  it  must  still  be  in  the  parish  of  St  Martin's-hi- 
the-fields,  seeing  that  the  bonndary  of  the  parish  of  St 
Marylehone  only  includes  the  northeni  half  of  Oxford- 
street  In  all  acts  and  conreyances  of  land  which  abut 
on  a  rirer  or  a  highway,  it  is  nerer  the  practice  to 
describe  tbe  boundary  as  being  the  middle  line  of  the 
stream  or  highway,  thongh  in  legal  effect  it  always  is 
so,  unless  the  contrary  is  expressed.  Tberf fora  that  is 
prmd/ade  the  right  construction  here  also.  So  far 
as  the  eridence  goes  as  to  perambnlations,  St.  Mary> 
lebone  parish  goes  along  the  medium  JUnm  of  tbe  road, 
and  thenfora  the  legal  presumption  is  rery  strong  that 
St  Ann's  parish  includes  the  other  half.  Mureorer,  it 
has  been  the  practice  of  the  parish  of  St  Marylehone 
to  repair  the  whole  street,  and  call  npon  St  Ann'a  to 
contribute  its  proportion.  Therefore,  both  npon  prin- 
ciple and  according  to  the  practice  which  has  prevailed, 
we  most  hold  that  the  aodthem  half  of  Oxford-atreet 
waa  part  of  the  parish  of  St  Ann,  Soho. 

WiOHTMAN,  BI.ACKBUBN  and  Mellor,  JJ.  gare 
sunilar  judgments.  Judgment  for  tht  Cr<nm. 

Saturday,  Ifov.  14. 

Req.  e,  Thb  Rbcbivxb  or  thb  HstBorouTAX 

PoucB  District. 

JfetropolUait     poKet — St^peranimalion    aUoaanct-' 

2^3  Vict.  c.  47,  M.  22,  23. 
Tha  laperaimuation  tJlowancat  to  the   metropdUUm 

police  ocmttahlet,  granted  bf  tie  Secrttarg  of  Stale 

under  theprocmont  of  tke2f3  Viet.  c.  47,  a.  23, 

are  revoeabh  at  hiipleature. 

On  the  28th  April  1862  a  rule  was  granted  calling 
on  the  Reoeirer  for  the  Metropolitan  Police  District,  to 
ahow  cause  why  a  mandamui  abould  not  issue  directed 
to  him  commanding  him  to  pay  or  isiue  a  warrant  or 
order  for  the  payment  to  Colin  Alexander  Milne  Grant 
of  two  sereral  sums  of  IS/.  15i.  and  15{.  I5t.,  being 
two  quarterly  instalments  of  a  cert«n  pension  or 
snperannuation  allowance  granted  to  him  under  and  by 
rirtna  of  the  statute  2  &  3  Vict  c  47 ;  and  upon  the 
said  rule  coming  on  to  be  argued  it  was  ordered  by  the 
court  that  the  writ  should  issue,  and  that  a  special 
caae  ahonld  be  atated  for  tbe  opinion  of  the  court,  the 
only  qneation  therein  to  be  whether  the  aaid  grant  to 
the  aaid  C.  A.  M.  Ocant  of  the  aaid  auperannnation 
allowance  is  permanent  or  revocable. 

The  following  ia  the  case  aa  atatod : — 

Tbe  aaid  C.  A.  M.  Grant  was  a  oonttAble,  and 
served  as  such  continuously  and  with  diligence  and 
fidelity  in  the  Metropolitan  Police  Force  for  npwards  of 
twenty  years;  that  is  to  say,  from  tlie  9th  March 
1840  until  he  was  in  the  year  1850  appointed  to  the 
rank  of  inspector  in  the  aaid  force,  and  from  thence  as 
such  inspector  np  to  and  nntil  the  1st  Sept  I860. 
Ho  was  admitted  into  the  police  force  upon  the  oon- 
ditinna  applicable  to  all  members  of  the  force,  and 
made  known  to  him  at  the  time  of  his  appointment, 
that  the  commissioners  might,  if  they  thought  fit 
dismiss  him  without  assigning  any  nason.  After  tbe 
paasing  of  the  2  &  3  Vict.  c.  47,  a  fund  called  the 
"  Police  Superannuation  Fnnd "  was  duly  formed  and 
invested  in  the  name  of  the  said  receircr  under  and 
according  to  the  proriaions  of  the  said  statute,  and 
during  the  whole  of  tbe  said  serrice  of  the  said  C.  A. 
M.  Grant  there  was,  in  pursuance  of  the  said  provUiona, 
Gompulsorily  deducted  from  his  pay  a  sum  at  the  rate 
of  il.  lot.  per  cent  towards  and  for  the  purposes  of 
the  said  funJ.  By  the  rules  and  practice  on  the  said 
1st  Sept  and  still  in  force  with  respect  to  the  pay- 
ment of  pensions  and  superannuation  allowances  to 
eonatables  of  the  aaid  foree  and  of  the  offlce  of  tbe 
aaid  receirer,  all  pensions  and  snperannuation  allowances 
ordered  by  the  Secretary  of  Slate  to  be  paid  out  of 
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the  said  fand  ia  puraaance  of  th*  said  sUtutt  were 
payable  bj  the  said  receiver  by  qoarterly  iiutalmenta. 
For  some  jears  previous  to  the  said  SOtli  Avf.  1860 
the  said  C.  A.  M.  Graut  had  suffered  severelj  from 
repeated  attacks  of  bronchitis  and  rlieumatism,  and  in 
consequence  tliereof  liad  been  frequenllj  incapacitated 
from  the  perforniBnce  of  his  duty  and  placed  on  the 
sick-list  of  the  surgeon  of  the  division  of  police  to 
which  he  was  then  attached  ;  and  on  the  I6tb  Aug. 
1860  he  was  examiaed  by  his  then  divisienal  surgeon, 
who  then  gave  the  said  Commiasionen  of  Police  the 
following  certificate  :— 

"  Divisional  Surgeon. 

"The  16th  day  of  Aug.  1860. 

"I  certify  that  police  inspector  Colin  Alexander 
Milne  Grant,  No.  — ,  of  the  C  division,  is  incapable  of 
the  further  discharge  of  the  duties  of  his  office  from  an 
inSrmity  of  body  arising  from  frequent  attacks  of 
bronchitis,  with  chronic  rheumatism,  affecting  the 
large  joints.  (SigneS) 

"  F.  D.  ToTHiLL,  SnrgeoD. 

"  To  the  Commissioners  of  Police." 

And  on  the  1 7th  Ang.  1860  the  said  0.  A.  M. 
Grant  was  examined  by  the  surgeon-in-chief  of  the 
said  police  force,  Sir  John  William  Fisher,  who  then 
told  him  that  he  would  have  to  be  re-examined  at  the 
end  of  twelve  months,  and  gave  to  the  said  Commis- 
sionen  of  Police  the  following  certificate:— 
"  Surgeon  in -Chief. 

"The  17tb  day  of  Aug.  1860. 

"  I  certify  that  faiBpector  C.  A.  M.  Grant,  No.  — , 
of  the  C  division,  is  permanently  incapable  of  the 
further  discharge  of  the  dotiet  of  bit  office,  from  an 
infirmity  of  body  arising  from  chronic  bronchitis  and 
chronic  rheumatism.  To  ke  re-examined  at  the  ex- 
piratiou  of  twelve  montha. 

(Signed)  "  F.  W.  Fishbb, 

Sargeon-in-Chief. 

"  To  the  Commissioners  of  Police." 

And  thereupon  the  then  Commissioner  of  Police,  D. 
Labalmondiere,  Esq.,  sent  to  the  then  Secretary  of 
State  the  medical  eertifioates  above  set  forth,  together 
vrith  a  recommendation  and  certificate  respecting  the 
said  C.  A.  H.  Grant,  which  said  recommendation  and 
certificate  are  in  the  words  and  figures  followmg  ; — 
"  Metropolitan  Police-office,  4,  Whitehall-place, 
Aug.  24,  1860. 

"  Sir, — I  have  the  honour  to  state  for  the  informa- 
tion of  Secretary  Sir  George  Lewis,  that  the  police 
constables  named  in  the  annexed  list  have  applied  for 
leavo  to  rrtire  upon  superannuation  allowances  under 
the  provisions  of  2  &  3  Vict.  c.  47,  s,  23,  and  the 
medical  certificates  of  their  unfitness  for  further 
service  in  the  police  are  inclosed.  The  constablea 
have  served  in  the  police  for  the  period  stated  in  the 
list  in  which  their  respective  ages  and  yearly  amount 
of  pay  are  also  specified.  I  beg  leave  to  recommend 
that  superannuation  allowances  may  be  granted  to  these 
constables,  who  have  performed  their  duty  with  dili- 
gence and  fidelity.andwhomi  certify  to  be  incapable  from 
the  causes  stated  in  the  respective  medical  certificates 
to  discharge  the  duties  of  their  office. — I  have  the 
honour  to  be,  &c.,  &c.  "  D.  Ladalhosdiriib. 

"  H.  Waddington,  Esq." 

Then  followed  a  schedide  of  names,  in  which  that  of 
0.  A.  M.  Grant  appeared,  with  the  date  and  length  of 
his  service,  his  age  (forty-nine  years),  and  his  nnk  in 
the  force,  and  th*  amount  of  his  pay,  with  this  note 
appended : — 

"_  To  be  re-examined  by  the  lurgeon-b-ohief  at  the 
expiration  of  twelve  montht." 

And  thereupon,  ou  the  said  SOth  Ang.  I860,  the  then 
Sectetary  of  State  wrote  the  following  letter  to  the 
Beceiver  of  Police :— 


"  Whitehall,  SOth  Ang.  1860. 

"  I  am  directed  by  Secretary  Sir  George  Lewis  to 
inform  yon,  for  your  guidance,  that  upon  the  reoonw 
mendation  of  the  Commissioners  of  Police  he  has  been 
pleased  to  grant  allowances  to  the  following  officers, 
who  are  certified  to  he  worn  out  and  unfit  for  fuither 
duty,  after  a  police  service  of  above  fifteen  years : 
"  Superannuation  Allowance. 
"  Inspector  Colm  Alexander  Milne  Grant,  63t 
'*  I  am,  &e., 

"  The  Receiver  of  Police."     "  H.  Waddixotoii. 

The  pay  of  the  said  C.  A.  M.  Grant,  at  the  time  of 
the  making  of  the  said  order,  amounted  to  118/.  6s.  per 
annum.  Thereupon  the  said  C.  A.  M.  Grant  received 
from  the  said  Commissioners  of  Police  a  certificate,  of 
which  the  following  is  a  copy : — 

"  Metropolitan  Police. 

"  This  Is  to  certify  that  0.  A.  M.  Grant,  C  division, 
joined  the  Metropolitan  Police,  as  conatabie,  on  the  9lli 
March  1848,  and  resigned  his  appointment  aa  inspector 
on  the  1st  Sept.  1860,  having  been  allowed  a  penaion 
of  632.  per  annum.    His  conduct  was  very  good. 

"  Given  under  our  hands  and  seal  of  the  Metropolitan 
Police,  "  SoLOMOH  Hahhast, 

"  SnperiDteDdent. 
"  Wh.  C.  Harbis, 
"  Commissioner  of  Pdioe  of  the  Metropolis. 

"  Whitehall-place,  btb  Sept.  1860." 

The  retirement  of  the  aaid  C.  A.  M.  Grant  was 
notified  according  to  the  usual  practice  in  tooh  cases 
in  the  general  police  orders  signed  by  the  chief  of  the 
said  commissioners  as  follows  :— 

"  Pensions:   C.    Inspector  Grant.    Worn  oat.'' 

"  Itesignations :  C.  Inspector  Grant.  Certiflcatl^ 
No.  1." 

In  accordance  with  the  custom  of  the  said  polios  fone, 
upon  the  permanent  retirement  of  an  inspector,  wbidi 
custom  is  acquiesced  in  but  not  officially  sanctioned  by 
the  said  chief  commissioner,  a  volnntaiy  oontribntion  was 
mads  by  the  greater  part  of  the  inspectors  of  the  said 
force,  amounting  to  the  sum  of  39/.  15>.,  for  the  beiefit 
of  the  said  C.  A.'  M.  Grant.  It  is  not  the  cnstom  to 
make  inch  contribBtiona  in  cases  of  mere  temporary 
retirement.  The  uid  superannuation  allowance  was 
duly  paid  by  the  said  receiver  to  the  said  C.  A.  it. 
Grant  np  to  the  end  of  the  year  1861,  by  quarterly  in- 
stalments. After  the  expiration  of  a  year  from  the 
granting  of  the  said  allowance,  via.,  on  the  34th  Oct. 

1861,  the  said  C.  A.  M.  Grant  was  again  examined  by 
the  said  Sir  J.  W.  Foster,  who  was  of  opinion,  and  re- 
ported to  the  Commissioner  of  Police,  that  the  said  CL 
A.  M.  Grant  was  able  to  resume  his  doty,  and  the  said 
C.  A.  M.  Grant  was  then  required  to  remme  duty,  but 
refused  to  do  so,  and  therefore  the  said  oommissioiKr 
reported  to  the  then  Secretary  of  State  that  the  said 
C.  A.  M.  Grant  had  been  re-examined  by  the  oUtf 
snrgeon  of  the  said  force,  and  bad  been  reported  by 
him  to  be  fit  to  resume  bis  duty  in  the  said  foree,  bat 
refused  to  do  so.  And  the  then  Secretary  of  State 
then  authorised  the  said  receiver  to  diaoontiane  the 
payment  of  the  said  superannuation  allowaooa.  Sob- 
jeot  to  the  effect  (if  any)  of  such  authority  of  the 
(aid  Secretary  of  State  as  before  mentiooed  two  suns 
of  \bL  I6t.  and  15/.  15s.,  being  two  further  quaitsriy 
instalments  of  the  said  allowance,  became  payable 
respectively  on  the  1st  Jan.   Ib63  and  the  1st  April 

1862,  and  the  paymeut  of  the  same  was  aflemids 
duly  demanded  of  the  said  receiver  by  the  said  C.  A. 
M.  Grant.  It  is  admitted  for  the  porpoaes  of  this 
case,  although  nut  aa  a  fact  for  any  other  pmreaa, 
that  at  (he  times  when  the  said  lami  ao  beeaoM  dae, 
and  at  the  time  of  such  demand  of  payment,  the  said 
receiver  bad  in  hia  hands  funda  properly  and  ia  por- 
soanes  of  the  atatates  in  that  behalf  applicable  to  the 
payment  of  all  sooh  nipenu>aHati«a  aUowaiMtt  laflh 
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danl  for  tbf  payoMnt  of  th«  said  allowance  of  tli< 
uid  tv«  lunu  abore  mentioned,  but  the  said  receiver, 
when  payment  was  so  demanded  absolntelj  refused, 
and  still  refuses,  to  pa;  tlie  same  respectiTely,  on  the 
gronndofthe  said  antfaoritx  from  the  said  Secretary 
of  Slate  to  discontinue  the  said  allowance. 

The  qnotion  (or  the  court  is,  whether  the  grant  of 
the  superannuation  allowance  was  permanent? 

By  the  2  &  3  Vict.  o.  47  (An  Act  for  further 
improTing  the  police  iu  and  near  the  Metropolis),  it  is 
enacted  by  sect.  22  that  a  superannuation  fund  shall 
be  provided  by  a  deduction  from  the  pay  of  each  con- 
stable not  exceeding  2L  lOs.  in  the  100/1,  &c.,  which 
fund  is  to  be  invested  in  Government  stock  by  and  in 
the  nana  of  the  receiver,  which  fund  is  to  be  applied 
frcm  time  to  time  for  payment  of  such  superannuation 
or  retiring  allowances  or  gratnities  as  may  be  ordered 
by  the  Seeretaty  of  State  at  any  time,  to  any  of  the 
sud  ooostablc*  as  hereinafter  provided. 

Sect.  ^3  enacts,  "  That  it  shall  be  lawful  for  the 
Secretary  of  State  to  order  that  any  of  the  said  con- 
stable* may  be  superannuated  and  receive  thereupon  out 
ef  the  police  superannuation  fund  a  yearly  allowance 
subject  to  the  following  conditions,  and  not  exceeding 
the  following  proportions  ;  that  is  to  say,  if  he  shall 
have  served  with  diligence  and  fidelity  for  fifteen  years 
and  leaa  than  twenty  years,  an  annual  sum  not  mors 
than  balf  his  pay;  .if  for  twenty  year*  or 
opwarda  an  annual  sum  not  more  than  two- 
thirds  of  his  pay;  provided  that  if  he  shall  be 
under  sixty  yeara  of  age  it  shall  not  be  lawful  to 
giant  any  such  allowance  unless  upon  the  certificate  of 
the  said  commissioners  of  police  that  he  is  incapable 
from  infirmity  of  mind  or  body  to  discharge  the 
duties  of  bis  office ;  provided  also,  that  if  any  constable 
shall  be  disabled  by  any  wound  or  injury  received  in 
the  aetnaJ  execution  of  the  duty  of  his  office  it  shall  be 
Liwful  to  grant  to  him  any  allowance  not  more  than 
the  whole  of  his  pay ;  but  nothing  herein  contained 
shall  b«  construed  to  entitle  any  constable  absolutely 
to  any  soperannuation  allowance  or  to  prevent  him 
from  baiog  dismissed  without  superannuation  allow- 
ance." 

Bawkau,  Q.C.  and  EoU  appeared  for  the  prosecu- 
tor, C.  A.  H.  Grant,  and  argued  that  the  snperannna- 
tioo  allowance  being  once  granted  it  could  not  be 
revoked,  for  although  it  may  be  discretionary  in  ths 
Secretary  of  State  to  grant  the  allowance,  yet  the 
statute  clearly  contemplates  that  such  graiit  is  to  be 
permanent.  That  having  ceased  to  be  a  constable  he 
could  not  be  required  to  resume  bis  duties,  and  that  the 
Commiaaioners  of  Polios  had  no  longer  any  jurisdiction 
over  him.  [Blackburn,  J. — The  question  is  whether 
the  order  of  the  Secretary  of  State  is  revocable.  In 
ordinary  oases  it  may  well  be  imagined  that  the 
pension  once  granted  wUI  not  be  withdrawn,  but  there 
may  be  exceptional  oases,  and  it  is  said  this  is  such  a 
one.]  The  proaecntor'a  resignation  was  actually  re- 
ceived, and  he  no  longer  belonged  to  the  force.  It  is 
hard  upon  him  that  having  for  more  than  twenty 
yeara  contributed  to  the  fund  from  his  pay,  ho  sbonld 
now  b«  deprived  of  his  allowance. 

FiekL,  contra,  contended  that  the  Bnperannnation 
albwance  wu  revocable,  and  only  payable  at  pleasure ; 
that  it  being  admitted  that  the  constable  may  be  dis- 
charged at  pleasure  there  is  no  greater  hardship  than 
tboogh  be  had  been  discharged  without  an  allowance. 
Htx     V.      The    Lords    Commiuiomri    of  tht 

Trtatnj,  r*  flam/,  4  A.  &  E.  984  ; 
10  Geo.  4,  0.  44,  ss.  5,  18;  SO  &  21  Vict.  c.  64, 
•.15. 

Tba  fact  that  he  was  to  be  re-examined  at  the  end 
of  tweiew  ntontbs  shows  that  there  was  a  reservation. 
There  are  good  reasons  why  the  allowance  should  be 
nvaeable ;  be  might  commit  a  crime,  or  some  into  a 
luge  fortaas,  or  obtain  another  lacrativ*  office. 


HoJgioa  T.  7^  ifagor  of  Butt,  4  EU.  &  Bl. 
986. 
Bawkint,  Q.C.  in  reply. 

Blacebubs,  J.  (a)— I  think,  in  this  case,  looking 
at  the  section  of  the  Act  of  Parliament,  we  are  bound 
to  give  our  decision  for  the  deft.,  on  the  ground  that 
there  is  no  legal  right  in  the  constsble  to  insist  on  the 
psyment  of  this  annuity.  The  question  very  much 
turns  upon  the  12th  section  of  the  10  Geo.  4,  c.  44, 
by  which  the  Secretary  of  State  was  first  authorised  to 
Ktant  an  allowance  to  such  constables  as  should  be 
disabled  by  bodily  inj'iry  received,  or  should  he  worn 
out  by  length  of  service ;  and  under  that  statute  it  is 
dear  that  such  allowances  were  paid,  not  as  a  matter 
of  right,  but  upon  orders  which,  in  legal  effect,  would 
be  precarious.  Then  comes  the  2  &  3  Vict.  c.  47, 
and  the  22nd  section  constitutes  a  superannuation 
fund,  which  is  derived  from  deductions  from  the  pay 
of  the  constables  and  some  other  sources  ;  and  the 
next  section  gives  the  Secretary  of  State  a  power  to 
order  superannuation  allowances  in  ceitain  eases.  Then 
we  must  see  if  the  Secretary  of  State  has  given  an 
allowance  in  this  case  which  is  inevocable.  Mow,  the 
police  oonstable  holds  his  office  not  as  of  right  or  to  be 
continued,  but  it  is  an  office  from  which  he  may  retire 
upon  giving  a  month's  notice,  and  also  he  may  be  dis- 
missed without  any  grounds  being  assigned.  It  is 
therefore  (sir  to  assnme  that  the  allowance  is  only  a 
gratuity.  The  dednction  from  the  pay  of  the  constable 
would  certainly  lead  to  the  belief  that  he  has  a  right 
to  the  allowance.  It  is,  however,  answered  th.it  all 
the  constables  have  to  contribute  to  this  dsdnction,  and 
yet  they  may  be  dismissed  without  cause.  In 
looking  at  the  Hull  ease,  there  there  wss  a  super- 
annuation fund,  and  the  party  was,  by  the  words  of 
the  statute,  entitled  as  of  right ;  but  here  it  is  not  so. 
The  Legislature  by  sect.  23  says  that  "it  shall  be  law 
ful  tat  the  Secretary  of  State,"  &a,  which  shows  that 
the  grant  of  an  allowance  is  not  imperative  ;  and  the 
section  points  out  the  proportions  in  which  the  allow- 
ance is  to  be  made,  with  the  condition,  that  if  the 
constable  is  under  sixty  year*  of  age  ho  mnst  appear 
to  be  Incapable  from  infirmity  of  mind  or  body.  It 
stands  then,  that  the  Secretary  of  State  nay  order, 
but  is  not  bound  to  order,  a  superannuation  allowance. 
Bnt  we  mnst  look  at  the  Act  to  see  what  are  the 
express  words  and  general  meaning.  Mow  there  are 
no  words  certainly  which  say  it  shall  be  as  of  rigkl, 
and  at  the  dose  of  the  section  it  says,  "  but  nothing 
herein  contained  shall  be  construed  to  entitle  any 
constable  absolutely  to  any  superannuation  allowance, 
or  to  prevent  him  from  being  dismissed  without  super- 
annuation allowance."  It  seems,  therefore,  to  me, 
that  the  Secretary  of  State  has  power  to  revoke  the 
allowance,  although  we  may  feel  assured  that  bo  never 
would  revoke  it  without  some  good  and  sufficient 
reason.  In  this  ease  there  is  a  reason,  for  the  Secre- 
tary of  Stats  seems  to  think  that  there  having  been  a 
qualification  that  the  oonstable  should^  be  again 
examined,  and  upon  his  examination  he  being  certified 
to  be  fit  to  resume  bis  duty  and  refusing  to  go  back 
to  his  duty,  he  had  a  fair  ground  for  revoking  ths 
allowance,  which  allowince  being  so  revoked,  the 
receiver  was  justified  in  not  paying  it.  It  seems  to  me 
that  these  superonotution  allowances  msy  be  revoked, 
and  that  Uiis  court  cannot  review  the  decision  of  the 
Secretary  of  State  upon  the  subject. 

Mellob,  J.  delivered  a  sunilar  judgment. 

Judgmtiafor  At  d^ 


(a)  The  Chief  Justice  was  absent  from  IndlspoaltloD, 
and  Wightman,  J.  was  sitting  In  the  Court  for  Crown 
Cases  Beserved. 
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Fridag,  Jfov.  13. 

Latcock  0.  Pickles  Am)  OTHEits. 

Account  $tated — Executory  comidtration. 

At  a  meeting  helaeeapU.  and  tkfli.,  one  of  the  dtfl$. 

made  out  a  written  etatement  of  the  accowite  be- 

taeen  them,  from  which  it  appeared  that  pit,  ouied 

deft:  111/.,  and  the  defn.  owed  the  pit.  67/.     It 

was  verballg  agreed  between  them  that  ptt.'t  iniereit 

in  land  upon   which  the  deft*.'  had  an  equitable 

mortgage  by  drpotit  of  the  deeds  should  be  taken 

bg  defts.  at  70/.  and  that  amount  added  to  the  67/1, 

.  which  would  leave  a  balance  of  26/,   against   the 

defts.     It   was  uUimateIg  agreed  that  (A<  balance 

should  befxed  at  22/ : 

Eeld,  that  this  statement  of  account  was  sufficient  to 

entitle  the  pit,  to  recover  the  balance  on  an  accovnl 

staled,  the  pit,  having  before  action  conveyed  the  land  : 

lleld,  also,  tliat  it  was  not  avoided,  because  there  was 

no  written  agreement  bg  which  defts.  agreed  topw- 

chase  the  pll.'s  interest  in  the  mortgaged  land  for  ~0L 

This  sstion  wu  brought  in  Ibe  County  Court  of 

Leeds,  Yorkshire,  to  recover  22/L,  stated  in   the  parti- 

cuUra  ofdsmind  tobe  due  for  work  and  labour  done 

and  performed  and  materials  found  and  provided  bj 

the  pit.  for  theose  and  on  account  of  the  defts.  at  their 

request,  and  alao  upon  an  account  stated. 

The  case  came  on  for  trial  on  the  2nd  Feb.  1863, 
and  was  adjourned  from  time  to  time  to  the  1st  daj  of 
April  following,  when  it  was  heard  for  judgment, 
before  T.  H.  Marshtll,  Esq.,  judge.  On  the  trial  the 
pU.'s  attornfy  stated  that  he  should  proceed  on  the 
accoont  stated  onljr ;  and  the  facts  proved,  so  far  as 
the;  are  material  to  this  appeal,  are  aa  fallows  :^ 

The  pit.  previous  to  1860  purchased  of  D.  tietcalf  a 
plot  of  land  by  an  agreement  in  writing  for  123/.  IBs. 
Ue  paid  a  deposit  on  the  purchase  and  aubsequentlj 
several  instalments  of  tlie  parchase-mone;  and  interest 
on  the  balance  owing  from  time  to  time.  The  vendor, 
however,  never  executed  a  conveyance  to  him. 

In  1860  the  pit.  was  indebted  to  the  defts.  and 
their  copartner  Edward  Taylor  (who  carried  on  bnsi- 
ness  under  the  firm  of  Pickles  and  Co.)  in  a  con- 
siderable sum,  and  being  required  to  pa;  the  same,  he 
iffmtei  with  them  the  purchase  agreement  before  men- 
tioned, and  executed  an  indenture  bearing  date  the 
26th  April  1861,  whereby  be  charged  his  interest 
in  the  said  land  with  the  sum  c(  \00L  stated  to  be 
owing  from  him  to  said  defts.  In  1861  tb«  pit. 
made  a  contract  wilh  the  said  Pickles  and  Co.  to 
build  certain  honses  for  them.  He  also  did  other 
work  for  and  supplied  materials  to  them.  During 
the  progress  of  the  centraet  the  pit.  became  embar- 
rassed  and  called  bis  creditors  together,  and  along  with 
his  principal  creditors  he  bad  an  interview  with  G.  E. 
Taylor,  one  of  the  defts,  and  at  socb  interview  a 
bailder  named  WUki  was  appointed  by  all  parties 
concerned  to  value  the  work  done  by  the  pit.  on  the 
contract,  and  to  ascertain  the  snm  due  in  respect 
thereof.  The  volnation  was  completed,  and  on  the  6th 
Feb.  1861  the  pit,  the  defts.  and  Wilks  met  together, 
aiid  Wilks  made  out  a  statement  in  writing  for  the 
purpose  of  ascertaining  the  state  of  acoounts  between 
the  pit.  and  the  said  firm  of  Pickles  and  Co.  From 
that  account  and  the  evidence  it  appeared  that  the 
said  firm  wera  at  the  time  of  taking  such  aooonnt 
creditors  of  the  pit.  to  the  extent  of  111/,  and  owed 
him  67t  for  work  done  for  them,  leaving  pit.  in- 
debted to  the  said  firm  on  the  croas-acconnts  before 
mentioned  44/1  or  thereabouta.  These  accounts  having 
been  ascertained  and  agreed  to  at  the  interview  above 
named,  the  value  of  the  pit's  interest  in  the  land  which 
he  had  bought  of  Metcalf,  and  on  which  the  defts. 
held  the  eqiitable  security  as  before  mentioned,  was 
also  calculated  and  fixed  at  70/.,  which  sum  being 
•dded  to  the  credit  of  the  plt.'s  said  account  with 


the  defts.  created  a  balance  in  the  pit's  favotir  of  S6/L 
It  was  proved  in  the  judge's  opinion  (thoogh  the 
fact  was  denied  by  the  defts.),  that  the  deft  G.  E. 
Taylor,  on  behalf  of  the  said  firm,  at  the  aaid  interview, 
verbally  agreed  to  take  the  pit's  interest  in  the  land  at 
the  sbore-nsmed  sum  of  70L,  but  having  made  sob* 
abjection  to  the  balance  of  26/.  as  being  too  great  a 
snm,  he  agreed  that  such  balance  should  be  taken  at 
the  snm  of  22/.,  to  whieh  the  pit  assented.  The  pit. 
had  not  sued  E.  Taylor,  the  third  partner  in  the  said 
firm  of  Pickles  and  Co.,  the  County  Court  Act,  9  &  10 
Vict,  c  95,  8.  68,  enabling  the  pit  to  sue  any  one  or 
more  of  joint  debtors  without  being  subject  to  a  plea  of 
noo-joinder. 

It  was  admitted  by  all  parties  that  no  manorandam 
in  writing  either  before,  at,  or  after  the  ssid  interview 
had  been  entered  into  or  signed  by  the  pit  or  tbe 
defts.,  or  any  of  them,  or  by  any  one  on  iheir  or  hia 
behalf,  for  the  purchase  of  tbe  pit's  interest  in  the 
land  before  mentioned,  or  that  they  wonld  pay  the  said 
balance  to  tbe  pit 

Tbe  land  so  verbally  agreed  to  be  parchaaed  of  tiM 
pit  was  snbseqoently  sold  by  the  said  defts.,  and 
conveyed  by  them  to  W.  K.  Dnxbniy,  the  deed  of 
conveyancs  bearing  date  tbe  I5th  wL  1862,  and 
made  between  the  above-named  D.  Metcalf  t^  the 
fint  part,  the  said  T.  Layoock  of  the  second  pait, 
the  said  G.  E.  Taylor  and  U.  Pickles  of  the  third  part, 
one  John  Jackaon  of  the  fourth  part  and  the  said 
\V.  K.  Duxbnry  on  the  fifth  part. 

It  was  contended  for  the  defts.  that  there  was  IM 
legal  evidence  to  support  tbe  plt.'s  demand  for  821.  en 
an  account  stated ;  that  any  assent  to  or  adoption  of 
that  balance  by  tbe  defts.  formed  in  reality  one  of  the 
terms  of  a  contract  for  a  sale  of  lands,  or  same  inte- 
rest oonceming  tkem,  and  was  required  by  the  Statat« 
of  Frauds  to  be  in  writing  signed  by  the  parties  rfaarged 
therewith,  or  by  some  person  lawfully  authonnd 
thereto,  and  that  no  such  memorandum  in  writing  bad 
been  proved  ;  that,  in  point  of  law,  there  was  not  saffi- 
eient  evidence  of  the  said  account  stated ;  that  tbsra 
was  no  evidence  of  any  subsisting  debt  to  support  tha 
same,  but  that  the  oontnry  was  proved. 

On  the  above  facts  the  jndge  of  the  said  Coonty 
Court  held  that  there  wu  snfBeient  evidence  of  an 
account  stated  between  the  partiea  on  which  tbe  pit. 
was  entitled  to  recover  the  sum  of  22/,,  for  which  sum 
a  verdict  was  accordingly  entered,  overruling  Um 
points  raised  on  behalfof  the  defts. 

Tbe  question  for  the  opinion  of  tbe  Conrt  of  Q.  B. 
was,  whether  tbe  said  ruling  and  determination  of  tbe 
judge  of  the  County  Conrt  was  correct  in  law. 
Quoin  for  the  defts.,  and 
r.  Jones  for  the  pit 
Cases  cited:— 

Porter  v.  Cooper,  1  C.  U.  &.  B.  887; 

Cocking  v.  Ward,  1  C.  B.  858 ; 

Lemert  v.  Elliott,  6  H.  &.  N.  656  ;   4  L.  T. 
Hep.  N.  S.  304; 

Hopkins  V.  Logan,  5  M.  &  W.  241 ; 

Gough  V.  Finden,  7  Ex.  SO) 

Earl  of  Falmouth  v.  Thomas,  1  C.  &  H.  89; 

Keify  T.  Webster,  12  0.  B.  888 ; 

Oawson  v.  Regnolda,  6  Esp.  84 ; 

Pickard  v.  Sears,  2  C.  H.  &  &  48 ; 

Guthing  v.  Lgnn,  2  B.  &  Ad.  23S; 

Bradburne  v.  Bradbume,  Cro.  Elix.  149 ; 

Com.  Dig.  "  Action  on  the  Case,"  "  Assnmpsa,'* 
B.  13. 
WiOHTMAS,  J.— It  appean  that  then  were  debits 
and  credits  on  both  sides,  and  tbe  partiea  aeon  to  bar* 
been  desirons  of  settling  all  tbe  aoeonnts  between  theoi, 
and  of  striking  a  balauce,  and  it  was  agreed  that  tbs 
amount  to  be  paid  for  tbe  conveyance  of  the  lands 
should  be  fixed  at  70/.,  and  reckoned  in  the  aooonnt 
which  was  stated,  snbjeol  to  a  dednetion  which  wm 
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allowed  by  the  pit.  The  conrejanca  whioh  may  be 
(aid  to  be  the  oonsideratioa  for  that  payment  wai 
aftenrarda  duly  made  ;  but  the  agreed  stun  was  to  be 
regarded  between  them  as  dae  and  payable  then.  If 
the  consideration  o(  the  account  stated  had  failed,  that 
might  no  doubt  bare  been  an  answer  to  an  action  for 
the  balance  of  that  accoaat  stated ;  but  it  seems  to  me 
that,  after  the  consideration  has  been  executed,  the 
aoconnt  stated  cannot  be  afoided  by  showing  that 
"  the  assent  to  or  adoption  of  that  balance  by  the  defts, 
formed  in  reality  one  of  the  terms  of  a  contract  for  the 
aale  of  lands,  or  some  interest  ooncemiog  them,  and  s6 
was  required  by  the  Statute  of  Frauds  to  be  in  writing, 
signed  by  the  party  to  be  charged  therewith."  It  is 
sud,  in  some  of  the  cases,  that  an  acoonnt  stated  cannot 
be  founded  upon  an  ezecntorf  agreement.  Bnt 
tliis  case  differs  from  those  cited  in  this  respect, 
that  ben  the  item  of  the  purchase-money  was  in 
effect  treated  by  agreement  as  if  it  had  been  actually 
paid  by  de(ts.  It  is  for  the  balance  agreed  to  be  due 
upon  tiie  whole  account  that  the  action  is  brought. 
The  settlement  of  the  whole  account  included  many 
matters  which  may  bare  been  of  very  great  adrantage 
to  the  defts.  I  therefore  tbiok  that  the  stating  of  the 
aeconnt  itself  was  a  sufficient  consideration  to  support 
an  action  upon  it,  subject,  however,  to  its  being 
defeasible  by  the  nonperformance  of  the  oonreyince, 
the  eseeation  of  which  was  the  consideration  of  one  of 
the  item*. 

BLiACKBtnuf,  J. — I  am  of  the  same  opinion.  The 
qoeatioa  is,  whether  the  balance  of  321,  can  be 
reoorered  on  an  account  stated.  We  are  apt  to  treat 
aa  aoeooat  stated  as  a  mere  admission  of  a  debt ,;  but 
strictly  speaking,  an  admission  of  a  debt  is  merely 
eridaoee  of  an  account  stated.  An  account  staled  is 
properly  equiralent  to  what  need  to  be  in  the  old  law 
MSMsaf  eonputauet,  where  there  were  sereral  items  of 
claim  brooght  into  account,  and  these  were  set  against 
eaofa  other  and  a  balance  struck,  and  in  that  case  the 
eoDsideratioa  for  the  promise  was  the  different  items 
being  discharged.  It  is  exactly  as  if  each  of  these 
disebaoged  items  bad  been  paid  and  the  money  handed 
orer  and  handed  back  again,  and  a  mutual  discharge 
pTsn,  and  in  consideration  of  the  discharge  on  each 
ado  the  balance  bad  been  agreed  to,  I  do  not  think  that 
in  order  to  make  a  Tslid  account  stated  the  debts  ahonid 
be  da«  mpmenti,  or  that  all  the  claims  brought  into  the 
accooot  should  be  legal  claims ;  equitable  claims  will 
do,  and  I  am  not  certain  that  they  need  be  enforceable 
is  taw  or  eqnity.  I  think  that  claims  founded  merely 
opoa  moral  obligations  might  be  taken  into  aeconnt, 
and  the  balance  might  then  be  stnick,  subject  to  this, 
tbat  if  the  native  of  some  of  the  items  be  such  that 
■opponng  the  party  had  really  paid  the  money  he 
woald  be  entitled  to  ncover  it  back  as  npon  a  failure 
of  oonsideratioa,  then  the  court  may  inquire  into  the 
aceoont  stated  and  inralidate  it.  That  view  of  the  law 
is  consistent  with  Com.  Dig.  tit.  "  Pleader  "  2  0.  1 1, 
where  it  is  said,  "  So  to  an  aitumprit  the  deft,  may 
plead  that  since  the  promise  made  he  and  the  pit. 
hmmul  eot^fmtavtmU  tt  luper  cmymtatumm  iUam 
ipie  tawatiw  /uit  in  arrear  so  much  which  he  has 
paid."  And  further  on,  referring  to  a  case  in  Lerinz, 
"  Bnt  an  aoconnt  withont  payment  or  release  is  no 
plea  to  an  Mdebilatui  auumpiit  (B.  3  Lot.  238),  for  a 
cAoss  M  aeHm  cannot  discharge  a  matter  executed." 
Where  then  are  sereral  cross-claims,  then  it  is 
sn  account  stated  disebargiog  the  items  on  each 
aide.  That  was  decided  in  the  esse  of  MUioard  r. 
lagram,  3  Hod.  44,  by  North,  C.  J.,  and  I  apprehend 
that  is  good  law  at  the  present  day.  The  same 
friadpls  was  applied  in  the  decision  of  the  case  of 
Dwam  T.  RtmimiU,  6  Esp.  34,  where  there  is  an 
iBteU^^U  prinoipla  laid  down.  I  hare  no  doubt 
that  it  it  a  true  report  of  what  Sir  James  Mans- 
ftsM  said,  with  on*  exception,  that  the  reporter  makes 


him  speak  of  a  "  set-off,"  when  it  is  clear  from  facta 
that  he  spoke  of  a  "  settlement  of  account."  I  take 
it  to  hare  been  arranged  between  the  parties  that  the 
eqnity  of  redemption  of  the  mortgaged  premise*  shonld 
be  considered  as  worth  i70/.,  and  that  the  70f,  shoold 
be  considered  as  paid  by  tlie  defts,  to  the  pit.,  and  im- 
mediately paid  back  by  the  pit,  to  the  deits.  in 
part  discharge  of  IWL  doe  from  the  pit.  to 
the  defts.,  and  tbat  the  residue  of  the  lUL 
shonld  be  paid  by  the  pit,  to  the  defts,,  and 
the  sum  of  67/,  due  from  defts.  to  pit.  should  be  also 
paid,  and  that  in  consideration,  and  as  the  result  of  all 
this,  the  defts.  shonld  pay  the  pit.  2iL  Had  the  pit. 
really  paid  the  70/.,  and  it  had  been  actually  retnmed, 
he  could  not  now  hare  recorered  it  back  I  think. 
The  objection  made  is,  that  the  defts.  conld  not 
enforce  the  agreement  for  the  transfer  of  the  eqnity  of 
redemption  because  it  was  merely  by  word  of  moatb. 
That  is  true,  but  if  the  70/.  had  been  actually  paid 
down,  the  defts.  could  never  have  recorered  it  back 
without  showing  that  the  pit,  had  been  requeeted  to 
convey  the  eqnity  of  redemption  and  bad  refused. 
But  there  was  nothing  at  the  trial  before  the  Connty 
Conrt  judge  to  show  tbat  the  pit.  bad  been  asked  to 
convey  the  equity  of  redemption  and  had  refused,  and 
I  think  that  the  fact  probably  was,  that  the  conreyance 
executed  was  intended  by  the  pit.  as  a  fulfilment  of 
that  bargain.  But  whether  tbat  be  so  or  not,  I  am 
of  opinion,  for  the  reasons  I  hare  stated,  that  tber* 
was  a  sufficient  aeconnt  stated,  and  tbat  the  pit.  is 
entitled  to  onr  judgment, 

Mellor,  J, — I  confess  that  at  first  I  donbted 
whether  or  not,  npon  the  finding  of  the  Connty  Conrt 
judge,  this  balance  of  the  22/.  was  the  resnlt  of  a  real 
Bcconnting,  so  far  as  the  price  of  the  eqnity  of  the 
redemption  was  concerned.  But,  upon  a  more  careful 
consideration  of  the  effect  of  that  finding,  I  think  that 
abundant  reason  is  diidosed  to  show  why  it  should  be 
reasonable  and  proper  that  the  price  shonld  b« 
btonght  into  the  acoonnt  which  the  parties  were 
stating.  Therefore,  there  being  a  real  acoonnt  and  a 
real  statement  of  cross-items,  I  entirely  agree  with 
the  conclusion  which  my  brothers  hare  come  to,  and  I 
do  not  think  it  necessary  to  add  anything  to  th« 
reasons  which  were  assigned  for  coming  to  the  coodn* 
sion  at  which  they  bare  arrired. 

Juignktnt  for  (kt  pU. 

Attorney  for  ths  pit,,  Fiddeg. 

Attorneys  for  the  defts,,  Torr,  JaiMwa)  and  Tagart. 


Monday,  Nov.  16. 

Parht  v.  Thk  Great  Ship  Compact  (UmrBD). 

Judgment   and  exectdion — Agrtematl  to   ttoj/  pro- 
ceeding!— Briach  of. 

An  action  kaving  been  brought  to  rtcovtr  a  turn  of 
moneg,  it  mu  agreed  that  th»  d^.  thotdd  tmtkdram 
their  plea,  and  aU  further  proeredingt  be  etoftd 
npon  the  lermt  (inter  alia)  that  the  d^e.  ikoM 
inna-$  and  keep  insured  a  certain  $hip.  The  ikip 
wot  accordiaglg  insured  for  a  certain  voyage,  and 
on  tke  erpiration  of  the  poUeg,  sl^  of  policies 
for  oiker  policies  vera  signed,  but  the  poUeies 
tkemteUes  were  not  ^tcted  until  ikrte  tiiys  qfter 
tke  expiration  of  the  former  policg.  The  pU, 
having  signed  judgment  and  issued  execution  for 
his  debt  on  tke  ground  of  a  breaek  of  tke  agree- 
ment: 

Held,  tkat  tke  slips  of  policies  teers  not  a  binding 
legal  insurance,  and  tkat  Ike  pit.  was  entitled  to 
retain  kis  judgment. 
This  was  a  ml*  oatling  upon  th*  pit.  to  show  eaoi* 

why  the  jndgment  sign^  therein  and  tb*  •aecntioa 

issued  thereon  shonld  not  be  mpectirely  set  aaid*^ 
It  appeared  that  th*  pit.  having  brought  an  aetkn 
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Hau,  r.  Knox. 


CO-  B. 


(gainst  tb«  deft*,  the  following  agreement  vaa  com* 
to  between  tbem : — 

"  In  tb*  Queen'i  Bencb,  between  Robert  Lorton 
Party,  pit.,  and  tbe  Great  Ship  Compan;  (Limited) 
defte.  • 

"We  hereby  conaent  that  all  farther  proceedings 
herein  be  stayed,  tbe  dells.'  withdrawing  pleas,  no 
judgment  to  be  signed  if  mortgitge  for  53bOL  (on 
same  terms  as  to  interest  and  insurance  as  present 
debentures,  the  insurance  policies  to  be  in  common 
form)  be  delirered  to  the  pit.  within  one  week,  and 
the  costs  be  paid  on  taxation  and  so  long  as  the 
amount  abore  mentioned  is  kept  insured. 

"M.  K.  Lkvbbsoh, 

"  28th  July  1863.  "  Defts.'  attorney." 

A  policy  was  then  effected  for  the  Toyage  then  con- 
templated, and  on  the  20th  Sept.  the  ship  arrived  at 
Liverpool,  the  existing  policy  expiring  tliree  days  after, 
viz.  tbe  23rd.  On  the  22nd  slips  of  policies  were  signed 
by  the  Oriental  and  General  Marine  Insurance  Com- 
pany on  the  ship  for  5000^,  and  by  Lloyd's  for  350t, 
but  no  actual  policies  were  tendered  to  tbe  pit.  until 
tlis  30th,  when  two  policies,  one  for  5000^,  bearing 
date  tbe  27th,  and  Ihe  other  for  350^,  bearing  date 
the  24th  Sept.,  were  tendered.  It  farther  appeared 
that  on  the  28th  the  pit.  made  application  by  a  clerk 
to  the  defts.'  secretary  fur  the  policies,  and  was  in- 
formed that  in  consequence  of  some  delays,  which  were 
explained,  they  were  not  obtained,  bnt  that  they 
should  be  handed  over  as  soon  as  received.  The  pit. 
bad  be*n  previously  made  acquainted  with  the  fact  of 
slips  of  policies  having  been  signed.  On  the  28th 
judgment  was  signed  and  execution  issued,  and  on  the 
following  day  possession  was  taken. 

if.  Smith,  Q.  C.  and  J.  if.  Aforgan  showed  cause, 
and  argued  that  the  judgment  and  execution  were  per- 
fectly regular  and  justified ;  for  that,  as  the  condition  of 
staying  proceedings  was  the  keeping  of  the  ship  insured, 
that  condition  was  broken  by  there  being  no  insurance 
covering  the  three  days  fipom  tbe  23rd  to  the  27  th 
Sept.,  the  slips  of  policies  not  being  any  teeority  in 
tbemselves,  and  not  having  any  legal  binding  effect 
upon  the  insurance  companies. 
'  Ltuh,  Q.C.,  contra,  contended  that,  according  to  the 
nndetitanding  of  mercantile  men,  tbe  ship  was  insured 
as  soon  *a  the  alipa  of  policies  were  signed,  such  docu- 
ments always  being  treated  as  an  effectnal  insurance, 
.  though  not  perhaps  effectual  at  law.  There  most  be  time 
allowed  for  getting  the  formnl  policies  made  out  and 
executed.  [Cockbubh,  C.J.— That  would  no  donbt 
bo  if  this  were  merely  an  agreement  to  insnre ;  in  each 
a  case  the  slips  would  first  be  given  and  tlien  in  due 
time  the  policies  themselves  would  be  delivered ;  but 
here  the  agreement  is  to  heep  buured,  and  there  seems 
no  reason  why  the  insurance  should  have  not  been 
elfected  before.]  Even  if  this  be  so,  tbe  conrt  will  in 
tbe  exercise  of  its  equitable  jurisdiction  give  relief 
when  it  finds,  that  the  parties  have  acted  bona  fide, 
and  no  damage  has  resulted. 

Amould  on  Insurance,  p.  95. 

Cockbdb:*,  C.J.— I  am  of  opinion  Ibat  this  rule 
should  be  discharged.  We  are  not  called  opon  to  say 
whether  this  is  a  handsome  or  an  bononrable  pro- 
ceeding on  the  part  of  the  pit.,  but  whether  he  Li 
entitled  to  lotain  his  judgment.  Mow  it  appears 
that  the  pit.  brooght  bis  action  against  the  deft*,  to 
recover  a  debt  which  was  dne,  and  it  was  agreed  that 
judgment  and  execution  should  not  be  enforced  on 
certain  terms.  These  t*rms  were,  that  the  pit.  should 
be  pit  in  the  same  position  with  other  mortgagees  with 
respoet  to  their  debentures,  and  to  deliver  certain 
policies  of  insurance,  which  insurance  is  to  be  kept 
np,  and  the  qneation  is,  whether  the  policy  has  in  fact 
been  kept  up  ?  Bat  it  appears  that  upon  the  original 
policy  expiring,  several  days  elapsed  before  any  new 
policy  was  exeooted.    Certainly  "  slip*  "  wen  signed, 


and  no  doubt  inch  slips  are  in  the  mercantil*  world 
considered  as  binding ;  but  still  tbcy  did  not  constitot* 
a  legal  obligation.  They  constituted  only  an  hooorary 
obligation,  and  could  not  be  made  available  at  law. 
The  vessel,  therefore,  was  not,  correctly  speaking, 
insured.  I  do  not  know  what  a  court  of  equity  might 
say ;  but,  sitting  here  in  a  court  of  law,  we  cannot  ny 
that  the  vessel  was  legally  insured.  I  see  no  evidoM* 
of  bid  faith  on  the  part  of  the  pit.  to  warrant  our 
setting  aside  tbe  judgment.  It  may  be  a  qae*tioo, 
wheth'tr  or  not  the  plt.'s  oonduet  has  been  as  genenn* 
and  liberal  as  it  might  have  been ;  bnt  it  is  quite  dew 
that  the  agreement  bis  not  been  fulfilled,  and  that, 
therefore,  the  pit.  is  entitled  to  keep  his  judgment. 

WiOHTMAX,  J. — The  agreement  was  absolutely  to 
keep  tlie  vessel  insured :  this  haa  not  been  done.  Tb* 
defts.  might  have  taken  tbe  necessary  step*  for  tb* 
purpose  earlier,  and  so  have  avoided  the  difficulty. 

BLACEBunx,  J. — ^The  agreement  is,  that  judgnaaBt 
shall  not  be  signed  so  long  as  the  ship  is  kept  insured : 
not  t1i.at  reasonable  efforts  shall  be  made  to  effect  aa 
insurance,  but  be  absolutely  insured.  It  is  true,  ms  a 
fact,  that  the  pit.  has  sustained  no  damage,  and  no 
doubt,  if  an  action  bad  been  brought  for  the  default, 
he  would  have  recovered  only  nominal  damages ;  and 
it  seems  hard  that,  snch  being  the  case,  be  aboald  b« 
allowed  to  seize  and  sell  the  ship ;  but  in  a  mm* 
case  of  hardship  this  court  cannot  interfere.  Thb  ia 
not  ao  abuse  in  the  sense  in  which  that  term  is  na- 
dentood.    There  has  been  no  fraud. 

Hellob,  J. — Mr.  Lush  says  this  sgreemmt  mmt 
be  construed  aocording  to  mercantile  usige  ;  but  that 
is  not  so,  for  here  an  action  had  been  brought  wbidi  ia 
stayed  upon  certain  terms  being  agreed  to  for  ao 
insurance,  and  we  are  all  agreed  that  **  keepiog 
insured"  means  keeping  "actuslly  insured." 

Bale  iiieharg^ 

Wednetdag,  Nov.  18. 

Ball  (app.)  p.  Knox  (reap.) 

PoacUng—Proeeeding  wufer  85  ^  26  VieL  &  114, 

t.  i— Search, 
To  entitle  a  coiutable  to  smmoa  a  parif  mdir  SS  ^ 
26  VicL  e.  114,  s.  2,  tiKonhehaiTeatoittomuftet 
of  coming  from  land  where  he  Aatt  have  t«aa  ■«• 
taw/uBg  m  search  or  purtuU  of  game,  it  ii  met 
necetearg  to  make  an  actual  teartk  of  hie  pwtom, 
if,  after  having  heard  rqyorte  of  a  gun,  he  teti  Urn 
ailh  a  gm  in  the  direction  of  the  refiirtt,  and  as 
the  act  of  picking  up  game  (thoagh  in  a  Ugkwag}, 
and  the  offender  then  runt  avoy. 
Case  stated  by  justices  of  the  peace  in  petty  ses- 
uons  at  Alnwick,  Northumberland,  on  the  disminal  of 
an    information  preferred  by  William    Hall  against 
William  Knox. 

The  information  charged  ■'  that  the  said  Vf.  Knox 
on  the  20th  June  last,  at  Ac,  having  been  fbund  by  tb* 
said  W.  Hall,  aconstabls  of  the  said  couoty,  m  a  eartaio 
public  placo,  to  wit,  a  footway  leading  from  &&,  wh« 
then  and  there  had  good  causa  to  suspect  th*  and 
W.  K.  of  coming  from  land  where  he  had  been  db- 
lawfnlly  in  search  or  pnnnit  of  game,  and  having  ia 
his  possession  a  certain  gun  which  had  been  need  for 
unlawfully  killing  and  t:ikhig  game." 

It  appeared  that  the  constable  heard  tbe  report  of  a 
gnn,  and  went  along  a  public  footpath  in  the  dirs»- 
tion  of  the  report,  when  be  heard  a  laeond  repoft, 
and  proceeding  further  he  beard  another  report, 
*aw  the  smoke,  and  immediately  aftowsrds  saw  tha 
reap,  with  a  gnn  in  his  hand  on  a  public  fMt|iatb ;  ba 
also  saw  a  person  inside  the  inoloaed  land  si^jaidag, 
who  threw  a  rabbit  on  to  the  footpath  do**  to  tb*  reap., 
who  then  changed  the  gnn  from  his  fight  to  left  haii4, 
and  was  in  the  act  of  picking  up  the  rabbit,  hot  bafor* 
doing  it  he  law  the  constable  and  ran  away.     Tb* 
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GoosUblsBeixedtht  rabbit  aod  followed  th«  reap.,  bat 
wu  not  able  to  get  boU  «f  bim. 

On  tlMM  facta  it  «raa  contended  tliat  an  actual  aearcb 
gf  the  persoa  of  the  reap,  waa  not  neeessarjr  to  bring 
the  UM  within  the  25  &  26  Vict.  c.  1 U,  a.  2,  and  that 
if  itwai,  aconatable  might  seareb  with  bia  eyea  aa  well 
a>  with  bia  bands,  and  that  the  conatable  bad  aeen  all 
tbat  waa  neeaaaary  to  conatitate  the  offene*. 

Oa  the  other  band  it  waa  contended  that,  to  gire 
jnriMliL'tion  to  aammon  or  hear  and  determine  a  caae 
uoilerlbis  Act,anactaalae*rchwaaneces3kr7,  and  then, 
if  th«  constable  finds  game  uiilawfullj  taken  or  a  gan 
unUwruUjrosed,  be  may  apply  for  a  aammons,  and  that 
if  tlie  constable  cannot  make  the  search  bj  reason 
of  tlie  offender  mnning  o^  b«  may  proceed  ander  the 
Gune  Act  against  him  for  poadiing  or  trospaas  in 
pannit  of  game. 

The  majority  of  tha  bench  conaidnriog  an  aotaal 
letrch  necessary,  dismissed  the  information. 

Tbe  25  &  26  Vict.  c.  114,  a.  2,  enacts,  "  That  it 
ahail  be  lawful  for  any  constable  or  peace  officer  in 
any  oonty,  &o.,  io  any  highway,  street,  or  public 
place,  to  seareb  any  person  whom  be  may  hsTogood  cause 
Io  inspect  of  coming  from  any  land  where  be  shall 
bare  bean  onUwfully  in  search  or  pnrsuit  of  game,  or 
aay  person  aiding  or  abetting  aaob  person  and  having 
ia  bis  possession  any  gams  unlawfully  obtained,  or 
"fJ  {""i  part  of  gun,  or  nets  or  engines  nseil  for  the 
Ulliog  or  taking  game,  and  also  to  atop  and  search 
any  cart  or  other  conveyance  in  or  upon  which 
iDch  constable  or  peace  officer  shall  have  good  eanaa 
to  suspect  that  any  such  game  or  such  article  or  thing 
>•  being  cirried  by  any  suoh  perion,  and  sboolil 
there  be  found  any  game  or  any  such  article  or  thing 
as  aforesaid,  npon  such  person,  cart,  or  other  convey- 
anee,  lo  seise  and  detain  such  game,  article,  or  thing ; 
sad  tncb  constable  or  peace  officer  shall  in  sncb  case 
apply  to  some  justice  of  the  peace  for  s  summons 
citiag  inch  person  to  appear  before  two  justices  in 
petty  tessioos  as  provided  by  18  &  19  Vict.  c.  126, 
and  if  sncb  person  shall  have  obtained  such  gome  by 
noUnrully  going  on  any  land  in  search  or  pursuit 
of  gtaie,  or  shall  have  used  any  auch  article  or  thing 
•3  afonaaid  for  unlawfully  killing  or  taking  game,  &0. 
(tlieu  follows  a  liability  on  oonviction  to  a  penalty  not 
uoeeding  5L  and  foreilure  of  the  game,  guns,  nets  and 
engines.) 

KtmfAi)!  fo'  Oi»  app. — ^The  offence  under  sect.  2  is 
the  unlawfully  going  on  land  in  punnit  of  game,  and 
tills  clause  was  intended  to  give  iwlioe  officers  tlie 
adililionsi  power  of  search,  and  not  to  alter  the 
ebvacter  of  the  offence.  Searching  is  nut  a  condition 
precedent  to  the  laying  of  an  iuformatioa  under  the 
•Ktion  under  the  1  &  2  Will.  4,  c  32,  ss.  30  to  36. 
llcre  lbs  man  is  seen  with  the  gnu  and  in  the  act  of 
picltiug  up  the  game,  and  in  such  a  case  no  search  was 
aecesiary. 

CocKBDRX,  C.  J. — Suppose  the  constable  had  seen 
tbe  mm  with  riibliits  hanging  on  his  person  before  and 
Iwliind  bim  and  carrying  tbe  gun  over  his  shoulder,  it 
could  never  have  been  intended  that  in  that  case  the 
c^ostable  should  go  through  the  process  of  searching 
him.  If  the  constable  reasonably  suspected  the  man 
then  be  might  search.  The  search  is  merrly  a  means 
»i  finding  out,  and  the  statute  is  satisfied  if  the  gome 
>>  seen  and  the  gun  found  upon  the  man  u  in  this 
Case. 
WiaHTMM,  J.  oonciurred. 

BLsouivBit,  J. — Tbe  statute  gives  a  right  to  search, 
that  tbe  constable  might  have  the  means  of  actually 
fiadiog  tbe  game. 

iixujou,  J.— Tbe  sUtnte  b  abuodantly  satisfied  by 
^diog  the  game  and  things  under  the  olrcnmstances 
in  ihj,  (1^,  Afptal  affirmtd. 


Daxt  (app.)  V.  MooBS  (resp.) 
Toll — CoprolUu  nol  tlont  or  m  inure  under  a  canal 

Act. 
Tkt  Cam  Naingation  Act  gav*  a  loll  of  \d.  ptr  ton 
on  "  stoiM,  peibkt,  sand,  e^,  noiwrs,  limtttone" 
ami  oj  3d.  per  Ion  on  "other  goodt,  vxtrtt  and 
merehandiie  "  not  brfort  mentionit : 
Held,    that   eoprolitet,  tohich   art  fotiU  mhitanett 
generallg  tuppoted  to  be  the  dang  of  auimaU,  and 
whlek  produce  when  mixed  vUh  acid  60  per  cent, 
ofphoiphate  of  lime  and  40  per  cent,  rffiae,  and 
are  then  uted  at  mantire,  totre  not  $totie  or  mantire 
toilhin  the  above  Act,  isl  came  within  the  date  of 
"  goods,  warei  and  merchandiee." 
Case  stated  by  justices  upon  a  conviction  of  David 
Dant  for  unlawfully  resisting  Samnel  Moore,  a  toll* 
collector  acting  in  the  due  execution  of  tbe  Biver  Cam 
Navigation  Act  1851,  14  &  15  Viet.  c.  zcii. 

On  Ist  Aug.  1863  Dant  came  down  tbe  Cam  with 
80  tons  of  coprolites  in  boats,  for  which  Moore,  the 
toll-c>llector,  demanded  toll  at  Sd.  per  ton.  Dant 
offered  Id.  per  too.  Thi<  was  refused,  and  the  col- 
lector went  to  draw  tbe  chain  agaiust  tbe  boats  and 
lock  it.  Daut  obstructed  him  and  prevented  him  from 
locking  it. 

It  was  contended  before  tbe  magistrates  that  tbe 
proper  toll  for  coprolites  was  lif.  per  ton,  and  that  they 
came  within  the  clause  in  sect.  53 : 
"For  every  ton  of  coals,   culm,  coke,  charcoal, 
or  other  fuel,  road  materials,  stone,  pebbles, 

sand,  day,  manure,  limeatone Id." 

On  the  other  band  it  waa  contended  for  the  com- 
pldnant  that  they  did  not  come  within  that  clause,  but 
were  within  this  one : 

"  And  for  every  ton  weight  of  other  goods,  wares, 
or  merchsodise   whatsoever  not  hereinbefore 

mentioned  34." 

The  coprolites  wen  tbe  fossil  substanoes  known  by 
that  name  in  science,  and  are  generally  supposed  to  be 
the  dung  of  animals,  and  therefora  organic,  whilat 
stone,  pebbles  and  limestone  ai«  not  organic,  and,  as 
admitted  before  the  justices,  generally  produced,  when 
ground,  60  per  cant,  of  phosphate  of  lime,  which,  when 
mixed  with  acid,  is  used  aa  manure,  and  40  per  cent,  of 
refuse  which  may  be  had  for  other  purposes. 

The  justices  determined  thnt  there  was  no  evidence 
to  satisfy  them  that  coprolites  were  either  slone, 
pebbles,  manure,  or  limeatone,  or  any  other  article  for 
which  a  toll  of  Id.  per  ton  was  payable,  and  that  there- 
fore they  came  under  the  general  words  of  "other 
goods,  wares,  or  merchandise  whatsoever,"  for  which  a 
toll  of  3d.  per  ton  was  payable. 

The  question  asked  of  tbe  Court  was,  whether  the 
tuU  for  coprolites  was  id.  otSd.  per  ton. 

H".  G.  Uarrison  in  support  of  tbe  conviction. — It 
is  a  question  of  fact,  what  are  coprolites  ?  In  com- 
merce they  are  used  in  the  manufacture  of  soap,  and  in 
ghizing  earthenware.  In  their  simple  state  they  an 
not  used  for  manure.  It  lies  on  the  otiierside  to  show 
that  they  fall  within  the  word  "  stones  "  or  "  manure." 
D.  D.  Keane  for  the  app. — They  are  either  "  dung  " 
or  "  stone,"  and  if  so,  they  are  liable  to  the  Id.  toll 
only.  In  Pratt  v.  Brown,  8  C.  &  P.  244,  nncmshed 
bones  carried  through  a  turnpike  to  a  farm,  for  tbe 
purpose  of  being  crashed  and  part  used  as  manure, 
were  held  to  be  exempt  from  toll  under  the  word 
"  manure,"  in  3  Oeo.  4,  c.  126,  s.  32,  and  »  &  6  Will. 
4,  c.  18,  s.  I.  So  stone  railway  sleepers  wen  held  to 
come  under  tbe  word  "stone"  in  Fiiher  r.  Lee,  12 
A.  &  E.  622.  Coprolites  are  stone,  and  before  their 
value  for  the  purpose  of  manure  was  disoovand,  were 
used  for  repairing  roads :  (5  E.  &  B.  944.) 

CocKBUBH,  C.  J. — I  think  that  the  conviction  in 
this  cose  was  right,  and  that  tbe  toll  applicable  to  the 
Conveyance  of  coprolites  on  this  navigation  was  Si, 
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per  too,  and  not  li.  par  ton.  To  eom«  within  the 
penny  toll,  ooprolites  moat  coma  ondar  either  the  word 
"atone"  or  the  word  "manare"  in  the  Act.  It  ia 
not  contended  that  anj  other  of  the  thinga  apecified 
in  the  Act  wonld  comprehend  it.  I  do  not  think  that 
the;  can  be  oonaidered  within  the  meaning  of  the  word 
"atone"  in  thia  Act,  which  worda  followa  the  words 
"  road  materiala,"  and  preoedea  "  pebblea,  aand,  clajr," 
It  ia  tme  that  eoprolitea  are  snppoaed  to  be  organic 
matter  petrified,  bnt  the/  are  not  in  the  eategorj  of 
the  thinga  apecified  "  road  materiala,  pebblea,  land," 
&C.  I  further  think  that  they  do  not  come  under 
the  word  "  mannre,"  for  thej  are  not  need  for  that 
pnrpoae  until  thejr  hare  undergone  chemical  decom- 
poaition  by  the  introduction  of  aniphuric  acid.  There- 
fon,  it  aeema  to  ma  that  ther  come  nndnr  the  deacrip- 
tion  of  goods  or  merohandiaa  not  before  roentiooed. 

WtoHTXAS,  J.  oonenrred. 

Blackburx,  J. — Coprolites  are  the  raw  material 
from  which  snperphoaphata  of  lime  ia  to  be  mann- 
faetnrad,  and  do  not  come  within  the  meaning  of  the 
worda  "atone"  or  "mannra"  in  the  Act. 

Mbuab,  J.  oonenrred.  CoHtielum  affirwted. 

Hatdos  (app.)  V.  Tatlor  (reap.) 
Factory  'leto — Winding  cotUmyam — Duly  to  rtgitttr 

prtmiiei  to  »ied. 
Premitu  tfere  tutd  toldg/or  tJke  parpoH  of  midmg 

kf  atoeAuiery  mootd  bg  ittam  power  t$«ing  tkrtad 

from  homki  <m(  to  tk»  premita  on  to  large  ioiUu 

caUed  oopa,  mtdfrom  ike  eopt  on  to  otker  bobbiiu 

mitek  ntaOer  called  ipeolt  i 
Held,  tint  tknepremiiuettme  wiAm  ti«Faelorf  Acts, 

3  #  4  Wm.  4,  e.  103,  and  1  f  6  Vict.  «.  15,  and 

that  tie  owner  mu  bomnd  to  keq)  a  regiiter  of 

fomtg  pertoiu  emploged  therein. 

Caaa  stated  by  joaiioea  of  Leicester  on  the  diamlsaal 
of  *  amnmons  taken  out  by  the  app.,  a  anb-inspeetor  of 
factories,  againat  the  reap.,  a  mannbctonr  of  eolton 
sewing  thrasd,  for  neglecting  to  keep  a  ragiater  of 
young  persona  employed  in  bia  factory,  contrary  to  the 
7  &8  VKto.  15,  a.  27. 

The  reap,  ia  a  mannfaetnrsr  of  cotton  sewing  thread, 
and  ia  owner  of  a  factory  at  Manafield,  in  the  county 
of  Nottingham,  and  of  premiaaa  in  Hanafield-atreet, 
Laieaater. 

At  the  factory  at  ManaSeld,  tba  reap,  donblea  cotton 
yam,  or  the  artida  which  is  pnrehaaed  in  llancheater 
market  aatwiat,  into  sewing  thread,  which  ia  sent  out 
from  thenos  to  ihe  pismises  at  Leieeater  in  banka, 
which  are  packed  in  large  paroela  called  bnodles,  and 
which  are  there,  for  the  purpose  of  meeting  the  oon- 
Tsnienoa  of  the  retail  tndara  and  email  conannMra, 
wound  by  machinery  mored  by  ataam  firat  through  wire 
goidea  on  to  large  bobbina  called  oopa ;  and,  aecondly, 
from  the  oopa  through  othn  goidea  on  to  other  bobbina 
of  much  nnaller  dimeosiona  called  apoola. 

The  premiaea  at  Leiceatrr,  to  which  thia  caaa  alone 
relates,  an  worked  by  eteam  power,  and  the  only  pro- 
ceaa  carried  on  therein  ia  that  of  winding  the  sewing 
thread  ao  aent  from  Hansfirld  or  other  plviea  from  the 
hanka  on  to  the  oopa,  and  from  the  oopa  on  to  the 
apoola.  The  aewing  tbraad  when  it  learea  the  factory 
at  Manafield  in  hanka  ia  ready  for  the  wboleaale 
market,  and  ia  aold  in  the  earns  atata  in  which  it  ia 
receired  at  Leieester.  The  winding  from  Ivger  into 
amaller  quantities  renders  the  article  more  saleable  to 
the  ordinal^  small  consumers  of  aewuig  thread,  and  the 
thread  exhibit*  a  brighter  appeannes. 

Ths  reap,  kaepa  at  hia  faotoiy  at  HansflsU  a  rrgiater 
of  yoong  persona  employed  therein  according  to  the 
fem  preaafibed  in  achadnle  B.  annexed  to  the  7  &  8 
Tint. «.  15,  and  in  purauanoa  of  the  proriaiona  con- 
taised  in  seat.  S7  of  the  aam*  Act,  but  be  doea  not 
keep  snoh  a  register  at  his  premises  at  Leicester. 


The  statute  3  ft  4  Will.  4,  e.  lOS.  enaets  (Mk* 
alia),  "  that  from  and  after  ths  1st  Jsa.  1894,  to 
person  nnder  eighteen  years  of  age  shall  ba  allowed 
to  work  in  the  night  (that  is  to  say)  bMwaen  tbs 
honra  of  half-paat  eighf  o'clock  in  the  erening  and 
half-past  five  o'clock  in  the  morning,  except  aa  tbcro- 
inafler  prorided,  in  or  about  any  oott<ni,  woollen, 
wonted,  hemp,  flax,  tow,  linen,  or  ailk  mill  or  faetaty 
wherein  ateam  or  water,  or  any  other  meehanieal 
power  ia  or  shall  be  need  to  propel  or  work  the 
machinery  in  anch  mill  or  factoiy,  either  in  aentehinit, 
eardinf^  roving,  apinning,  piecing,  twiatiog,  wtmtinK, 
throwing,  donbling,  netting,  making  thread,  dreming 
or  wearing  of  cotton,  wool,  worsted,  hemp,  flax,  tow, 
or  silk,  either  separately  or  mixed,  in  any  soeh  mill  or 
factory,  aitnate  in  any  part  of  the  United  Kingdom  af 
Great  Britain  and  Ireland." 

The  7  &  8  Viot.  a.  73  (bereinsftar  ealM  ths 
Amending  Act),  enacta  (iOer  alia')  that  the  3  &  4 
WIIL  4,  e.  103  (the  Factory  Act),  aa  amended  by  tin 
Amending  Act,  and  the  Amending  Act  ahall  b«  ooo- 
atmed  together  aa  one  Act,  and  that  so  much  of  lb* 
Factory  Act,  and  of  any  rule  or  regnlation  tberetofoc* 
made  by  any  inapector  aa  ia  inconaistent  witk  the 
Amending  Act,  shall  be  taken  to  be  repealed. 

The  aaid  Amending  Act,  aect.  73,  fnrtbsf  siisota 
(uiler  o/m)  that  any  person  who  ahall  work  -ia  any 
factory,  whether  for  wagea  or  not,  or  aa  a  leamor  er 
otherwise,  either  in  any  mannfactaring  proceea,  or  ia 
any  labonr  incident  to  any  maonfaetnring  proceea,  or  ia 
clMning  any  part  of  the  factory,or  in  elaaningor  m  oilii^ 
any  part  of  the  machinery,  or  in  any  other  kind  of  work 
whataoerar,  sare  in  the  caaea  tliereinafter  exsaptaJ, 
ahall  be  deemed,  notwithstanding  any  other  daociip. 
tion,  lindtation,  or  exception  of  employment  in  tha 
Factory  Act,  to  be  employed  therein  withia  the  hmmi- 
ing  of  the  Amending  Act ;  that  the  word  bdory, 
aetwitbstanding  any  prorision  or  exanplioa  in  tba 
Factoiy  Act,  shall  be  taken  to  ha  all  bnildinga  and  pra- 
mises  situated  within  any  part  of  the  United  Kingdoa 
and  Ireland  wherein  or  within  the  does  or  oortiUge 
of  which  stsam,  water,  or  any  other  mechanical  povrr 
ahall  he  need  to  more  or  work  any  maehinoy  smployed 
in  preparing,  mannfactnriog,  or  finiahing,  or  in  any 
proceea  incident  to  the  mannfactnre  of  cotton,  wool, 
hair,  flax,  ailk,  hemp,  jats,  or  tow,  either  separately  or 
mixed  together,  or  mixed  with  any  other  matsrimi,  er 
any  fabric  made  thereof. 

The  aaid  Amending  Act  aleo  by  sect.  S7  ooacls 
(inter  alia)  that  registers  ehall  be  kept  in  tba  faotoiy 
to  which  they  relate  by  the  occupier  of  steiy  factory 
according  to  the  forms  and  directions  giren  in  setwdala 
B.  t>  that  Act  annexed.  And  that  the  regiatan,  rrr- 
tificatea  and  other  doeomrnts  required  by  iba  aud 
Amending  Act  to  he  received  or  kept  ahall  be  forthwitk 
produced  to  the  inapector  or  anb-inrpcctiir  on  bia  daiiMnd> 
ing  to  examine  the  aame  when  the  factory  is  at  work- 
On  the  Snd  Feb.  1863  the  app.  called  at  tba 
premiaea  of  the  roup.,  aitnata  in  MaosSeld-straet,  ia 
the  borongh  of  Leieeater  as  aforeaaid,  whilst  tba 
machinery  employed  therein  was  st  work,  and 
requited  the  said  reap,  to  produce  a  register  of  yeaag 
prrmoi  according  to  the  form  preacribad  in  eebrdnk  B, 
sect.  27  of  the  said  Amending  Act,  and  demanded  la 
examine  the  same.  The  rasp,  failed  to  prodaee  say 
anch  regiater,  and  admitted  that  he  did  not  keep  ooei. 

Upon  the  atata  of  facta  set  out  above,  it  eraa  aigoei 
by  ths  app.  before  us  that  tba  raap.'s  premisii  at 
Leieeater  were  a  cotton-mill  or  factory  witUo  tba 
meaning  of  the  Factory  Aol,  3  &  4  Will,  4,  e.  108,  a. 
1,  and  that  the  word  "  winding  "  mentieMd  ia  that  Aat 
included  the  pncees  earriad  on  by  the  reap,  of  wiaCag 
by  machinery  worked  by  ataatn  power  sswingeettoafraoi 
bsnks  on  to  oops,  and  from  cops  on  to  spools,  snd  that 
inaamnoh  ss  ths  prindples  eompcissd  in  the  Faaiaiy 
Act,  3  4  4  Will.  4,  0.   103,  wars  inoorporatad  kM 
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7  &  8  Vict.  e.  15,  mnd  were^tzplained  by  <ect.  73, 1 
tba  nsp.  bad  rendered  bimwlf  liable  to  s  penelty  for 
sot  keeping  a  register  u  repaired  b/  sect.  27  of  tbe 
lud  Amen^og  Act. 

On  bebalf  of  tb«  reep.  it  was  contended  tbat  the 
irinding  of  sewing  thread  wliicb  was  carried  on  b;  him 
at  bis  premises  nt  Leicester  is  not  the  winding  referred  to 
in  tbe  preamble  of  3  &  4  Will.  4,  c.  103  ;  that  being 
winding  incidental  to  tbe  mannfactnre  of  the  sewing 
thread  from  tbe  jam  or  twist  of  which  it  is  composed, 
and  which  is  all  done  at  the  re8p.'s  factor;  at  Mans- 
field, and  that  the  premises  of  tbe  resp.  at  Leicester 
were  not  a  cotton  mill  or  factory  within  the  meaning 
of  the  7  &  8  Vict,  c  1 5,  as  no  steam,  water,  or  any 
other  mechanical  power  is  used  there  for  mofing  or 
woriung  any  machinery  employed  in  tbe  mannfactnring 
or  BnUhing,  or  in  any  process  incident  to  the  mannfao- 
tore  of  cotton  or  of  any  of  the  other  articles  referred  to 
in  the  said  Act,  and  therefore  t«sp.  was  not  bonnd  to 
keep  tb«  register  therein  according  to  tbe  forms  and 
directioui  giren  in  schedule  B  to  said  Amending  Act 
annexed. 

The  magistrates  dismissed  the  summons,  eulijrct  to 
the  opinion  of  this  Conrt ;  and  if  tbe  eonrt  should  be  of 
opinion  that  their  decision  was  wrong,  the  resp.  is  to 
stand  convicted  in  the  penalty  of  2f.  and  costs. 

WtUbg  tot  tbe  spp. 

FiM  tot  tbe  resp. 

Tbe  arguments  were  tbe  same  «a  those  set  out  in  the 
case  nqrra. 

CocKBDBX,  C.  J. — I  think  that  tbe  process  of 
winding  in  this  case  is  within  tbe  Ungnage  of  both 
statutes;  it  is  within  tbe  word  "winding"  in  8  &  4 
Will.  4,  e.  103,  s.  1,  and  within  the  words  "manu- 
facturing piocess"  in  the  7  &  8  Vict  o.  1&,  s.  73. 
Tbe  case  is  certainly  within  the  mischief  both  Acts 
weie  intended  to  proTide  against. 

The  rest  of  the  Court  concurring, 

_^       Appeal  allmeteU 

BiLTOH  (spp.)  «.  HiLt.  (rasp.) 
BauJU  tmUing   loeUly — Arbilration — Ifotice  /rom 

ariitratort,  kow  to  be  ttnt. 
A  rule  of  a  hen^  building  todtty  provided  that  all 
summonta,  circiilar$  and  nolicet  eliould  be  deemed 
dulf  terved  6y  putting  the  tame  into  the  poit,  ad- 
drened  to  the  memberi  according  to  tlie  last  enlrg  on 
the  register  given  bg  them  for  this  purpose : 
Btld,   that  this  rule  onlg  related  to  ths   ordinarg 
btuhuu  of  the  tocietg,  and  did  not  applg  to  the  case 
of  Dofices  of  appoinimtnt*  bg  arbitrators  for  the 
purpose  of  prowedmg  vith  a  r^ertnee. 
Case  stated  by  the  Stipendiary  Magistrate  of  Man- 
ehester. 

The  app.  was  a  shareholder  in  tbe  Golden  Eagle 
Third  Equitable  Benefit  Building  Society,  and  had  had 
bis  shares  adranced  to  him  on  mortgage  security,  and 
redeemed  the  same  and  had  his  deeds  redelivered  to 
bim. 

Tbe  society  was  not  terminated  at  tbe  anticipated 
period,  and  it  was  resolred  that  tbe  members  should  be 
tailed  upon  to  pay  a  sum  of  money  esch.  Tbe  app. 
was  called  upon  to  pay  602.  on  the  ground  that  ha  had 
not  paid  tbe  amount  he  ought  to  have  done  by  that 
sum.  Tbia  he  dTd  not  admit.  The  trustees  of  the 
society  referred  this  dispute  to  arbitration,  but  without 
tbe  knowledge  of  the-app.  (as  he  alleged). 

Tbo  arbitntors  appointed  under  the  rules  of  the 
aedety  fixed  a  day  for  hearing  tbe  parties,  and 
notice  of  this  was  sent  to  tbe  app.  by  post,  according 
to  nde  81  of'  tbe  society.  The  app.  not  appearing, 
tba  athiirators  proceeded  ex  parte,  and  awarded  the 
app.  to  pay  80/.  10<.  td,  to  the  trustees,  being  tbe 
VK.  with  interest  from  Dec.  1857  to  April  1863,  end 
tU  Mbitntecs'  fees,  4/.  it. 


The  spp.  not  having  complied  with  the  award,  the 
trustees  took  out  a  summons  before  the  stipendiary 
magistrate  of  Mancbester,  under  10  Geo.  4,  c.  5^ 
8.  27,  to  enforce  tbe  award  (  and  the  magistrate  having 
heard  the  parties,  decided  to  enforce  tbe  award. 

Tbe  case  stated  for  the  opinion  of  the  court  raiaed 
several  important  questiuna  in  relatiun  to  building 
societies,  but  as  tbe  case  was  decided  on  tbe  point  as 
to  tbe  sufficiency  of  tbe  notice  from  the  arbitraton  to 
proceed  ex  parte,  it  is  only  necessary  to  set  out  the 
above  facta. 

Tbe  rule  of  tbe  sooety  respeeting  notices  is  tbe 
following : — 

"  Rule  21.  The  secretary  shall  issue  all  summonses, 
circulars  and  notices,  which  shall  be  deemed  duly 
served  by  patting  the  same  into  tbe  Manchester 
Post-office,  addressed  to  the  member  fur  whom  the  same 
is  intended,  according  to  the  last  entry  on  the  register, 
given  by  virtue  of  the  rule  for  this  purpose  contained." 

/'ope  for  tbe  reaps. — ^Tbere  is  no  provbion  in  the 
Benelit  Building  Society  Acts,  nor  in  the  rules  of 
this  society,  entitling  tbe  arbitrators  to  pruceed  ex 
parte  when  one  party  refuses  to  proceed ;  but  it  is 
an  implied  conditiuu  in  all  arbitrations  that  tbe 
arbitrator  may  proceed  ex  part*  tot  good  cause,  and 
it  is  a  good  cause  for  so  proceeding  if  a  party  has 
notice  that  the  arbitrator  will  so  proceed  if  be  doee 
not  attend  at  the  time  appointed.  Ilera  the  only 
question  raised  is,  nbelber  tjie  notice  of  the  appoint 
ment  by  tbe  arbiimtors  was  properly  sent.  Tlie  app. 
says  be  lever  received  it,  and  tbe  trustees  cannot 
contradict  him ;  but  they  contend  that  all  the 
arbitrators  were  bound  to  do  was  to  post  the  notice 
according  to  rule  21. 

Bolker,  for  tbe  app.,  was  not  called  upon  to  ai;giie 
the  points. 

CoCKBCBir,  C.  J. — That  rule  does  not  apply  te 
notices  from  the  srbitrntors,  but  only  to  notices  from 
tbe  society.  It  is,  therefore,  as  if  the  arbitrators  bad 
not  given  notice,  and  they  could  not  proceed  <x  part* 
against  tbe  app.  without  giving  bim  notice. 

WiaimiAN,  J. — In  point  of  faet,  tbia  notice  wu 
posted  by  tbe  secrstaiy  and  seat  to  an  addreu  which 
the  app.  had  given  to  the  society  five  yean  before. 

Hbllob,  J.— Rule21  is  for  summonses,  oircolan 
and  notices  incidental  to  ths  ordinary  meetings  and 
business  of  the  society,  and  not  for  notices  from  the 
arbitrators.  Appeal  aUoweH. 

OvKRSEKRs  or  Neuhbop  v.  Whiocoat. 
Juitieet'  elerk'ifeu —  Vagrant  eases — Order  far  pay- 
ment on  orersetrt. 

An  order  undtr  the  5  4  ^  ^'ic<'  c.  109,  t.  17,  and 
12  ^  13  Vict.  e.  20,  t.  2  on  ovorseers,  regmring 
them  to  pag  a  sum  of  money  to  W.,  the  tuperm- 
lendent  of  police,  "for fees  due  to  him,"  it  not  tup- 
ported  by  evidence  that  the  feet  aire  those  really 
due  to  the  clerk  of  tlie  juitica  in  vagrant  cates,  and 
had  been  paid  in  the  first  instance  to  liim  (a)  by  the 
tuperintendert,  who  sought  the  order  in  ijaestion  at 
a  means  of  reimbursing  himitlf,    and    ther^ore 
Justices  one  not  authorised  to  enfvrce  tuch  an  order. 
On  the  13th  Frb.  1862,  two  justices  of  the  Banbuiy 
and  Bloxham  Petty  Sessional  Division  (Oxford)  made 
an  order  under  iti.  6  Vict  c.  109,  and  12  &  13  Vict, 
c.  20,  s.  2,  npon  the  overseen  of  the  poor  of  the  town- 
ship Neithrop,  in  the  said  division,  in  these  words:  — 

II  n.„-t.  -r  r\^.^A  ■»  To  the  overseers  of  the  poor  of 
Connty  of  Oxford,)      j^,  j^^^.   ^  ^^^^  „, 

'•'"*•  >      tbe  said  county. 

"  In  purtuanoe  of  (be  Act  of  Parliament,  maiis  and 

(a)  The  case  was  argued  on  the  auumptlon  that  the 
maiflatratea'  clerk  had  ivcelved  these  fees  from  the  auper- 
intendent;  but,  from  Uie  ttatementa  and  connler  stale* 
menta  of  counsel  la  court,  this  was  not  at  ^  dear. 
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piuied  for  til*  appointment  and  payment  of  parish 
coostabln,  ve,  the  andersigned,  two  of  Her  Majesty's 
jostioa*  of  the  peace  in  and  for  the  said  conntj,  do 
hereby  order  and  nqnirs  yoa  forthwith  to  pay  to  Mr, 
William  Whidooat,  auperintmdeot  of  police,  the  som 
of  4L  5t.  for  fees  now  do*  to  him,  and  that  yoD  do 
pay  the  same  out  of  the  moneys  in  your  hands  collected 
for  the  relief  of  the  poor.    Giren  nnder  onr  hands,  &c, 

"  U.  NORRU, 

"  C.  T.  Wtatt." 

The  abore  sum  of  41.  S».  consisted  of  magistrates' 
clerk's  fees  in  cues  of  th«  apprehension  of  Tagnnts, 
daly  oofflpriaed  in  the  aaoazed  table  now  in  force  for 
the  coDnty,  which  fees  were  properly  incnrred  by  the 
saperintendent  of  polio*  of  tin  division  in  pnisecnting 
vagrant*  and  dmnkards  for  offences  committed  within 
the  township  of  Neithrop. 

In  these  prosecalions  the  prisonen  were  either  com- 
mitted to  goal  without  a  fine,  or  they  had  no  means 
whereby  to  pay  the  expenses  incurred. 

The  jastioe*  before  signing  the  order  were  satisfied 
that  the  fees  had  been  properly  incnrred,  and  they  had 
the  items  comprised  in  the  amnnnt  before  them,  which 
they  examined  and  allowed,  and  then  signed  the  order 
for  the  total  tnm  of  4L  &«. 

The  overseers  did  not  have  notice  to  attend  when 
the  order  wai  made,  and  when  the  money  was  after- 
wards demanded  of  them  the  particolars  of  the  amonnt 
mentioned  in  the  order  were  not  furnished  to  them. 
The  oveneen  refused  to  obey  the  order,  and  were  daly 
sammoned  to  a  snbseqnent  meeting  of  the  said  justices 
to  show  canse  why  they  ahould  not  pay. 

The  overseen  appeared  both  personidly  and  by  their 
attorney,  and  it  was  argued  on  their  behalf  that  the 
oveisears  should  have  been  summoned  to  attend,  when 
the  order  was  proposed  to  be  made,  so  that  they 
might  have  been  present  to  tzamins  the  scoonnt,  and 
if  they  thought  proper  object  to  the  malting  of  the 
order,  and  that  the  different  items  or  particnian  of  the 
amount  mentioned  in  the  order  should  have  been 
annexed  to  it  when  presented  for  payment,  and  it  was 
also  contended  for  the  oveneen,  that  the  snperinteodent 
of  pohea  should  havo  kept  an  aooonnt,  and  produced  it 
in  vestry,  acoordiog  to  the  old  sUtuto  18  Oto.S,  o.  19, 
and  that  mieh  aoconnt  most  have  hem  allowad  and 
passed  in  vcstiy  before  the  magistratet  could  legally 
make  the  order. 

The  justices  considered  that  these  objectkns  were 
invalid,  inaemncb  as  the  sUtute*  above  mentioned 
(6  &  6  Vict,  e  109,  s.  17,  and  la  &  13  Vict,  c  SO, 
s.  S)  enact  that  when  the  duties  hare  been  peiformed 
tha_  expensea  shall  be  paid  by  the  overseeis  of  the 
pariah  out  of  the  poor-rate  npon  the  order  of  justices 
m  petty  sessions  assembled  ;  and  the  II  &  13  Vict,  c 
91,  *.  6,  further  enacts  that  any  money  paid  by  an 
overseer  to  a  constable  in  obedience  to  an  order  pur- 
porting to  be  made  as  this  one  was  made  shall  not  be 
disallowed  by  any  auditor  or  other  authority  compe- 
tent to  examine  overseen'  accounts  on  any  ground 
whatever.  Under  thrse  statutes  the  juaticea  eon- 
ndered  that,  having  satisfied  themaelvea  that  the  fees 
had  been  actually  and  properly  incurred  by  the  con- 
stable, all  that  was  required  of  the  jusOers  was  to 
embody  the  sum  in  one  order,  and  then  direct  the 
overseen  to  pay  it  as  above  set  out  The  justices 
informed  the  ererseen  that  this  was  their  view  of  the 
cas^  and  expreieed  their  detenninalion  to  enforce  the 
payment  by  the  oveneen  of  the  said  sum  mentioned  in 
the  said  order,  *. ; .  so  much  for  warrant,  so  much 
for  examination,  so  much  for  order  of  discharge,  &c. 

The  overseen  thereupon  expressed  their  diasatiafac- 
tion  at  this  determination  ■•  being  erroneene  in  point 
of  law,  and  ajppUed  to  the  justices  to  stats  a  case  for 
the  opinion  of  this  court,  which  the  justice*  consented 
to  grant.  The  opinion  of  the  court  is  requested 
vhetber  the  justices  weie  ligbt  vr  wrong  in  their 


determination  to  enforce  the  payment  by  the  evft- 
seers. 

Toter,  Seijt.  for  the  resp. — The  objection  before  the 
magistrate  was  that  the  superintendent  onght  to  have 
proceeded  under  the  IS  Geo.  3,  o.  19,  asstated  in  the 
case.  The  fees  in  question  wen  autboriaed  by  Ibe 
scale  of  feea  settled  by  the  justices  nnder  5  &  6  Vict, 
e.  109,  s.  17;  see  also  13  &  14  Vict.  e.  SO,  s.  2. 
[WtouTHAX,  J. — The  order  of  the  jnatieee  calls  npno 
the  overseen  to  pay  41.  &«.  for  fees  one  to  the  saper- 
intendent. Now  these  particular  feea  are  not  due  to 
him,  bnt  to  the  clerk  to  the  justices.]  The  langaaga 
of  the  order  cannot  be  supported  ;  bnt  this  is  not  the 
objection  made  before  the  magistrates. 

HtMkiUm  (jSmeger  with  him)  intimated  that  they 
would  rely  on  that  objection  now. 

CocKBURM,  C.  J. — Suppose  the  magistntes'  clerk 
gave  credit  for  those  fees  instead  of  gettmg  them  paid 
at  the  time,  is  there  any  power  by  which  the  justices 
can  make  the  overseers  pay  those  fees.  And,  aa*UBii>g 
such  fees  to  have  been  paid  by  the  constable,  what  anthorily 
had  the  constable  to  pay  money  on  behalf  of  the  o»eise«u  ? 
The  order  is  manifestly  wrong,  for  the  fees  are  in  fact  doe 
to  the  clerk  to  the  justices.  The  question  asked  the 
court  is,  whether  the  jnstieee  ought  to  enfbiee  the 
order,  and  we  say  no.  The  18  Geo.  3,  c  19,  i*  atll 
alire  as  regards  constables'  "  expenses,"  and  by  the 
subsequent  statutes  the  jubtioes  have  authority  to 
make  orden  on  tba  overseers  for  the  payment  of  con- 
stables  and  nugistrates'  clerks'  fees. 

The  rest  of  the  Court  concnrring, 

___         Appeal  aUowtd. 

Fridtif,  Nov.  20. 
Tub  Eabl  or  Covemtby  ahd  oiubbs  v.  Wiujis. 
lygpan    Pkat—Ommon  rigkt  to  atttr  lamd  to 
wHma  Aorse  races. 
To  a  Jecktration  n  Irfsjwss  for  brtakmg  <md  t»- 
ierwg  certain  Uait  <ff  the  pll$.,  ik»  tk/>.  pUaM 
iJkea  o(  the  time  oj  the  elkgei  lreipo$$a  /Aere  »•« 
a  oamaio*  and  pMk  hightoay  over  ami  alomf  ihe 
$aid  land /or  all  periom    to  go  and   rttvn  at 
tuch  limu  of  ihe  gear  at  horie-racee  were  hoUe* 
on  the  laid  load  at  their  free  wilt  and  pleatur*  f«r 
Ihe  purpoee  of  mtntuing  the  laid  raeet,  and  that 
the  alleged  treipatta  were  a  nte  hy  tie  deft,  of 
ihe  mid  highway  for  the  pvrpout  ajoreeaid : 
The  d^  bf  other  plea*  alleged  a  common  right  fur 
all  pertant  to  go   and  remain  for  a  reotonatU 
lime  for  the  purpote  of  witnetemg  the  etdd  horte- 
race*: 
BeU,  that  Ihe  pleat  were  bad. 
This  was  a  demurrer  to  certain  pleas  of  tb*  deft. 
The  declaration  stated  thnt  the  deft,  on  diven  days 
and  timrs  broke  and  entered  certain  land  of  the  |>lt. 
called  or  known  as  The  Flat,  in  the  parish  of  Burarll, 
in  the  county  of  Cambriilge. 

Tlie  4th  plea  of  the  deft-,  wa^  that  at  fbe  time  of 
the  alleged  tnxpasaea  there  wa*  and  of  right  ought  to 
have  been  a  common  and  public  highway  over  and 
along  the  said  land  of  the  pit*,  for  all  peraons  to  go 
and  return  on  fnot  at  such  tiroes  of  the  year  m  benw 
nces  were  holdrn  on  the  said  land  at  their  trea  will 
and  pleasure,  for  the  purpon  of  wilneeaing  the  aai'l 
races,  and  that  the  allfged  trespasaes  were  a  n*e  It 
the  deft  of  the  aaid  bif^way  for  Ibe  purpoaa  afiisssid. 
5th,  that  the  dose  or  flat  meslioiied  is  part  xr 
parcel  of  certain  open  or  uiiinclosrd  land*  ooonsaly 
called  and  known  by  the  name  of  Newmarket  Heath, 
in  the  connty  aforesaid,  and  that  fhnn  tioM 
whereof  the  memory  of  man  nuneth  not  to  the  eoa- 
traiy,  horse-race*  have  been  and  of  right  oqgltt  to  bwae 
been,  and  (till  of  right  ought  to  be,  faoidMi  *d  the  loid 
land*  at  certain  reaaoaaUe  time*,  to  wit,  ea  **rtaiu 
days  is  the  awotli*  of  April,  Ju^uti  Octebir  ia  «Mk 
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ind  tnrj  jear ;  and  that  U  the  time  of  the  committiag 
of  the  alleged  trespasaes  there  was,  and  of  right  ought 
to  haTo  been,  a  common  public  highway  for  all  persons 
on  ioot  at  the  said  times  of  the  jear  at  which  the  said 
hone-taoM  were  so  holden  as  aforesaid,  at  their  free 
will  and  pleasure,  to  go  and  remain  for  a  reasonable 
lima  for  the  pnrpoee  of  witnessing  the  said  horae-raoes, 
and  to  ratora  orer,  along,  and  upon  all  such  parts  of 
the  nid  lands  not  being  inclosnres,  as  were  commonly 
used  by  the  public  for  the  purpose  of  witnessing  the 
said  borse-raceis  and  the  deft,  says,  that  at  the  time 
ti  the  alleged  trespasses  horse-races  were  being  boldeo 
'  upon  the  said  hinds  at  one  of  the  times  aforesaid,  and 
that  the  alleged  tI«^paases  were  a  use  by  the  deft,  of 
the  laid  highway  for  the  pnrpeses  aforesaid. 

The  6th  plea  alleged  the  same  facts  as  to  the  horse- 
races, and  alleged  a  common  right  for  all  persons  to  go 
and  remain  fur  a  reasonable  time  for  the  purpose  of 
witnessing  the  said  horse-races,  && 

The  7th  plea  was  the  same  in  substance  as  the  5tb, 
but  alle^ng  the  right  of  the  deft,  as  founded  upon  a 
custom. 

There  were  other  pleas  in  snbstanoe  the  same  as  the 
forrgoing. 

ileUiti,  Q.C.  (nannea  with  him)  appeared  for  the 
pits.,  and  contended  that  the  pleas  were  bad ;  that 
there  eoold  neither  be  such  a  highway  as  is  pleaded, 
smce  the  deft,  claims,  not  merely  to  pass  along,  but 
to  stop  and  witness  the  horse-races ;  nor  a  cuitom  of 
which  all  the  Queen's  subjects  have  a  right  to 
the  enjoyment;  that  a  custom  for  all  persons,  for  the 
luae  being,  to  eiyoy  the  privilege  set  up  is  bad,  for 
that  •  costom  must,  m  their  nature,  be  conBned  to 
indiridnals  of  a  particular  description,  and  what  is 
eommon  to  all  mankind  can  never  be  claimed  as  a 
cttttom: 

Heg.  t.  Tht  InhabitanU  o/Iforihamplon,  2  M.  & 

S.  162; 
FitA  J.  Rateliag,  2  H.  Bla.  393. 
Qmtin  {Hmokiru,  Q.C.  wiih  him),  for  the  deft., 
argued  in  support  of  the  pleas,  that  there  might  be 
SBch  •  highway  anj  such  a  custom ;  that  these  races 
Uving  been  beU  from  time  immemorial— there  being 
lUtiact  evidence  of  their  having  been  in  exbtence  in 
the  reign  of  Hen.VIII.— theremay  have  been  originally  a 
hmited  dedication  to  the  public  of  a  right  to  use  and  be 
present  upon  the  land  during  the  period  of  the  horae- 
raees: 

i>r<»  ».  tadji  Hag,  1  Mac  405,  Urd  St.  Leonards' 

judgment ; 
Edwards  v.  Bulloch,  6  Q.B.  383,  409; 
Tht  Uarquii  of  Stafford  v.  Cogntg,  7  B.  &  C. 

fiftwdirv.  Bulloch,  6  Q.  B.  409,  shows  there  may 
be  a  highway  overa  close  and  over  also  every  part  of  it. 
[RLAcicBUBa,  J.— Your  real  difficulty  i*  that  you  do 
not  want  a  right  of  way,  but  a  right  to  stay  and  wit- 
ness the  races  on  Newmarket  common.] 

Uommg  V.  Imoy,  32  L.  J.  94  ;  7  L.  T.  Bep. 
N.S.7l7,Ei.;  ' 

/•isjer  ».  Fnud,  81   L.  J,  212  ;   6  U  T.  Bep. 
M.S.711,Q.  B.;  " 

MoraM  r.  Ciamberlaia,  6  Hur.  &  Kor.  Ml  ; 
7>»»  T.  OnM,  9  A.  &  E.  406; 
«*«»   ».    L«ms,  6  B.  &  0.   371,  BayleVs 

jDdgnMit; 
fihoideff  T.  Oateratt,  5  B.  &  Aid.  S68. 
This  nght  U  simiUr  to  that  of  the  pnbUc  to  attend  a 
narkat  or  fair: 

_  ^<^w  «/■  NoHkampUm  t.  Ward,  2  Str.  1238. 
.  y^^fw.  C-  J-— I  think  that  our  judgment  mnst 

1  »  P"*"  ^'"  '''""•  "•'  "P  ■"  """h  '"o 
■•o*™,  for  there  can  be  no  onstomary  right  for  all 
tbaQMco's  sobjeeto  to  be  present  and  to  go  and  re- 
"*  1  the  land.    A  onstomary  right  can  only  be 


the  custom  is  alleged  to  exist,  and  cannot  be  claimed  in 
respect  of  the  public  at  large.  For  this  there  is  the 
authority  of  FUdt  v.  Raatiag,  which  is  binding 
npon  us. 

WiaBTMAN,  BiJtCKBUBH  and  MxLix>ii,  JJ.  oon- 
coned.  JudgmtM  for  tht  fltt. 


Saturday,  Ifov.  21. 
Bed.  ».  How. 
Bigitpoi)  ditlriet— Excluded  pariih—i5  4  26  Vict, 
c  61,  $.  I—Bigheay  board  under  5  #  6  IViU.  4, 
c.  50,  *.  18 — Appointment — Vutrn  uuelmg. 
A  pariii  cUumtd  to  is  exempttd  from  bang  meludtd 
i»akigheagdutrioltiiulari5^26  Vict.  o.  6I,«.  5, 
bp  reason  of  ilt  higkioagt  being  umder  the  ntper^ 
inteadtnet  of  a  board  ettabUiied  under  5  if  6  WiO. 
4,  c.  50,  «.  18.  T%t  25  i  26  Vid.  c  61,  pateed 
in  Julf  1862,  and  tie  bighety  board  under  5^6 
WHL  4,  e.  50,  $.  18,  ww  allied  to  have  been  eon- 
tlitultd  at  a  vettrg  meeting  ta  Nov.  1862  bg  a 
mojoritg  of  two-tHrdt  of  tilt  vetbymen  preteut, 
tht  chairman  having  refluid  to  grant  a  poU  uiich 
tea*  <f<maii(&ii  at  the  meeting ; 
BeU,  that  a  poll  ought  to  have  been  granted,  and  that 
therefore  the  htghwag  board  under  teet.  16  <>f 
5^6  Will  4,  «.  50,  teat  not  properlg  created, 
and  to  the  pariih  tea*  ao<  exempted  from  being 
indudtd  in  tht  highwag  diUriet  under  25  {f  26 
Vict.  e.  61,  «.  5. 

This  was  a  rule  to  quash  an  order  of  quarter  seskions 
of  the  county  of  Kent,  annexing  the  parish  of  Bromley 
to  the  Bromley  highway  district  nnder  the  provisions 
of  the  25  &  26  Vict.  c.  61  (the  New  Highway  Act), 
on  the  groond  that  the  sessions  bad  no  jurisdiction  to 
deal  with  such  parish  nnder  the  Act,  inasmnch  as  it 
was  nnder  the  management  of  a  board  constituted 
nnder  sect.  18  of  the  5  &  6  Will.  4,  c.  50,  and  by 
sect.  7  of  the  former  Act  was  exempt  from  being  so 
annexed. 

By  sect  5  of  the  25  &  26  Viet,  c  61  (An  Act  for 
the  belter  Management  of  Highways  hi  England), 
powers  are  conferred  npon  the  quarter  seasions  to 
form  highway  districts ;  bnt  by  sect.  7  certain  restric- 
tions are  imposed  npon  such  powers,  and  it  is  enacted, 
"  Firstly,  there  shall  not  be  inclnded  in  any  highway 
district  formed  in  pursuance  of  this  Act,  any  of  the 
following  places:  that  is  to  say  (jiHler  alia),  any 
parish  or  place,  the  highways  of  which  are  at  the 
time  of  the  passing  of  this  Act,  or  may  he  within  six 
months  afterwards,  nnder  the  superintendence  of  a 
board  established  in  pursuance  of  sect.  18  of  the 
principal  Act,  tmlass  with  the  consent  of  such  board." 
By  sect.  18  of  such  principal  Act,  the  5  &  6  Will. 
4,  0.  SO  (the  General  ITighway  Act;,  it  is  enacted, 
"  That  in  any  parsh  where  the  population  by  the  then 
last  census  taken  from  the  returns  made  to  Pailia- 
ment  exceeds  the  nnmber  of  5000,  if  it  shall  be 
determined  by  a  minority  of  two- thirds  of  the  votes  of 
the  vestrymen  present  at  snch  meeting  as  aforesaid 
to  form  a  board  for  the  superintendence  of  the  high- 
ways of  the  said  parish,  and  for  the  purpose  of  carry- 
ing the  provisions  of  this  Act  into  effect,  it  shall  be 
Uwfnl  for  the  said  vestry  to  nominate  and  elect  any 
nnmber  of  persons  not  exceeding  twenty,  nor  less  than 
five,  being  respectively  householders,  and  residing  in 
and  assessed  to  the  rate  for  the  relief  of  the  poor  of 
the  said  parish  ....  to  serve  the  office  of  surveyors 
of  highways  for  the  year  ensuing ;  and  snch  person* 
so  to  ha  nominated  and  elected  as  such  surveyors,  or 
any  three  of  them  shall,  and  ars  hereby  authorised  t* 
act  as  a  board,   and    to  be  called   'The  Board  for 

Bepair  of  the  Highways  in  the  Pariah  of ,' "  &c 

It  appeared  from  the  minote-book  of  the  prooeed- 
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the  parish  of  Bromley,  with  the  view  of  forming  » 
highway  board  aoder  SMt.  18  o(  the  5  &  6  WiU.  4,  c 
BO,  so  as  to  avoid  being  included  in  a  dittrict  under 
the  25  &  26  Vict  c  61  i  at  that  meeting  there  were 
eighteen  veetrymon,  two-thirds  of  whom  would  have 
been  twelre.  Upon  the  resolntion  being  put  for  the 
formation  of  a  highway  board  eleven  voted  for  it  and 
four  against  it,  three  having  declined  to  vole.  Upon 
this  a  poll  was  demanded  and  refused,  the  chairman 
holding  that  the  resolution  had  been  carried  by  a 
majority  of  two-third*  of  the  vote*  of  the  veetrymen 
present  as  pravided  by  the  ttatote.  A  board  was 
tooordingly  formed. 

Nov.  11. — tfanulg,  Q.C.  and  PoimJnow  showed 
cause,  and  contended  that  the  board  formed  under  sect. 
18  of  the  5  &  6  WiU.  4,  o.  50,  was  not  properly  brought 
into  existence,  inasmuch  as,  first,  the  resolution  was  not 
carried  by  a  majority  of  two-thirds  of  the  votee  of  the 
vestrymen  present  at  the  meetiDg,  as  the  three  vestry- 
men who  did  not  vote  ought  still  to  be  reckoned ; 
secondly,  that  the  resolution  was  not  legally  adopted, 
inasmuch  as  the  poll  npon  it  was  refused. 

On  the  application  of  Weltibg,  who  was  in  support 
of  the  rule,  the  case  was  adjourned  for  the  production 
of  affidavits  a*  to  the  real  number  of  TOtecf  at  the 
vestry  meeting. 

jVbr.  21.— To-day  additional  affidavita  were  pro- 
duced on  both  sides,  and  Webby  proposed  to  show 
that  the  minutes  were  not  correct,  and  that  thirty 
persons  were  present  at  the  meeting,  of  whom  twenty- 
one  voted  in  favour  of  the  establishment  of  the 
highway  board.  Mmuiy,  contra,  objected  that  it 
ought  not  to  be  allowed  to  impugn  the  accuracy  of  the 
minute-book  in  that  way,  partieularly  when  the_  rule 
Mui  was  obtained  on  affidavits  relying  on  the  entries  in 
the  minute-book. 

Condderabk  discussion  took  place  opon  this  pomt, 
but  the  case  was  ultimately  decided  on  the  refusal  of 
a  poll  by  the  chairman,  and  it  became  unnecessary  to 
decide  whether  the  question  of  the  esUblishment  of  the 
highway  board  was  carried  by  a  majority  of  two* 
tUrds  of  the  vestrymen  present  at  the  meeting. 

Manitty. — The  ml  question  ia  whether  the  high- 
way board  was  duly  constituted  under  sect.  18  of 
5  &  6  Will.  4,  0.  50.  It  ia  submitted  that  it  was 
not  because  the  diairman  of  the  meeting  had  no 
right  to  refuse  a  poll  which  was  lawfully  demanded. 
The  Act  regulating  parish  vestries  is  the  58  Geo.  3, 
c  60,  and  there  is  nothing  in  the  Act  to  ezclnde  the 
common  law  right  to  demand  a  poll. 

Reg.  V.  St.  Mary,  Lamb^  8  A.  &  E.  856;  and 
Rtg.  T.  D'OyUg,  12  A.  &  E.  139. 
WdMby^Waddy  with  him),  in  support  of  the  rule, 
contended  that  the  object  of  sect.  18  of  5  &  6  Will.  4, 
c.  50,  was,  that  the  question  of  the  formation  of  a 
highway  board  should  be  decided  by  a  majority  of 
two-thirds  of  the  vestrymen  present  at  the  meeting, 
and  that  the  chuiman  was  not  bound  to  grant  a  poll. 

CocKBURH,  C.  J.— The  vestry-rooms  of  populous 
parishes  are  not  large  enough  to  hold  a  hundredth  part 
of  the  inhabitants,  and  it  would  be  monstrous  to  con- 
clude a  whole  parish  by  the  votes  of  those  only 
assembled  in  the  room.  In  Campbell  v.  Mmmd,  8 
A.  &s  E.  565,  it  wss  decided  that  the  common  law 
right  to  a  poll  could  not  be  taken  away  except  by 
express  words.  The  case  of  Reg.  v.  D'Oyley  is  also 
singularly  in  point.  A  poll,  therefore,  having  been 
demanded  and  refused,  the  highway  board  was  not 
properly  constituted,  and  this  rule  must  be  discharged. 
f  be  r^t  of  (^e  gonrt  ooncniring, 

Bui*  ditchargei. 


OOXJBT  01"  COMMON  BBNC«. 


Eeported  b7  W.  "-j^^jCjoxt  8«th.  t^. 

Ea»ATUK.-In  the  caae  reported  at  page  »S4,  for  Saroje 
V.  Scaagt  read  Sokv*  v.  Broot. 

Nov.  7  and  13. 
Booth  v.  Gaib. 

Poliea    of  xnturaKt-Average    lo$$—LiMlitt   •/ 
underwriter. 

On  a  marine  poUcg  of  inniranet  fiee  of  "«««:«»• 
hu"  the  mdermter  i»  not  Uable,  m  cose  o/  « 
aro^oe  lose,  for  eupmtet  mewrredint^^'^'^  "d 
v>arehou,mg  tke  good,  at  a  port  <lf^>ireu^» 
reepect  ofL  extra  freigU  «_««<i  <»»»-'>-"^^ 
iU  cargo  to  the  port  of  d«ttnatu>n.N<«-cam  amg 
euitom  to  pay  thote  expemet  make  Am  bMe. 
This  wai  a  case  sUled  for  the  opinion  of  the  cotirt 

without  pleadinga  under  the  C.  L.  P.  A.  Jf  **:  . 

The  pit.  U  consignee  and  <>''■>«»[»»  VS.. 

bacon,  which  were  shipped  on  board  the  ship  /W 

tagenit  at  New  York,  which  veasel  wu  bound   for 

^ThTdlk  on  the  15th  Jan.  1862  insurrf  l.he  «id 
bacon  by  a  policy  which  «"'.'»!"«» ,»,ff*..'^.{' 
case  of  MV  1ms  or  misfortune  it  should  belswful  to  the 
assured,  their  factors,  servanU  and    asagos,  to  sue, 
labour  and  travel  r«r,  in  and  about  'be^'J'"'^  "(^ 
guard  and  recovery  of  the  said  goods  and  merchandu. 
L  ship,  &0..  or%  part  thereof   wi^oj*  I^j^ 
to  this  insurance,  to  the  chargei  whereof  the  aswim. 
should  contribute  each  one  according  to  the  rate  UM 
quantity  of  his  sum  assured.    The  policy  wa.  abo 
warranted  free  from  average  unleas  general  or  Uie  AiP 
be  sunk,  stranded,  or  burnt.    The  Planlaginet  aaitod 
from  Kew  Tork  on  the  Uth  Jan.  1862,  m  due  prow- 
cation  of  her  voyage,  hot  met  with  heavy  gdeawd 
the  ship  worked  and  strained  very  much,  and  hate* 
so  as  to  require  all  hands  at  the  pumps,    notwilh- 
sUnding  which  the  waUr  giuned  on  the  pumps,  «M 
for  the  preservation  of  the  ship  and  cargo  she  bore 
away  on  the  21.t  to  Bermuda  as  a  port  »f  "f»8*. 
where  she  came  to  anchor  on  the  1st  ?d).  fJlowiog. 
When  the  ship  arrived  at  Bermuda,  and  under  tne 
advice    of  competent    snrveyora,  the  cargo  was  do- 
ohareed,  and  on  a  careful  examination  of  tU  tliip  it 
was  found  that  she  was  so  badly  damaged  th.t  she 
could  only  be  repaired  at    Bermuda,  at  »°"P*'^ 
exceeding  her  value  when  repaired,  and  the  vessel  was 
accordingly  condemned    to   be   aold.    Surreys  were 
then  held  upon  the  cargo  in    order  to  asoertaui  lU 
state  and  to  determine  what  should  be  sent  on  and 
what  should  be  sold,  parte  of  it,  including  a  portwn  ot 
the  bacon  the  subject  of    this  ease,  were   fuund  to 
be  too  much  damaged  for  reshipment  and  were  soU  *y 
the  advice  of  the  surveyors,  and  the  remainder,  inolnd- 
ing  the  remainder  of  the  bacon,  the  subject  of  this  tarn, 
was  transhipped  on  board  two  vessels,  the  Magnet  rad 
Smyiriee,  for  Uverpool,  «t  whidi  port  it  nfterwards 
arrived.  .  ,, 

The  portion  of  the  baoon  so  sent  on  wu  paruaiiy 
damaged  by  the  perils  insured  againsL 

It  is  admitted  that  all  the  above  act*  were  P'^ 
under  the  circumstance*.  The  expense  of  tr»n»kip- 
mentofthe  part  of  the  bacon  so  shipped  »~.'J» 
freight  of  the  Magnet  and  Surpriee  exceed  the  frai^ 
originally  agreed  to  be  paid  to  the  PImntageael  bj 
U.  12t.  7d.,  which  sum  the  pit.  had  paid. 

The  warehouse  rent  at  Bermuda  for  the  whole  e«if» 
was  the  sum  of  246/:  14*.  8d,  a  proportioo  of  whi<*, 
via.  the  sum  of  101  6*.  6<f,  hs»  been  paid  by  Ikt 
pit.  in  re»pect  of  his  bacon,  of  which  uioaot  part, 
vi*.  6t  16*.  6i,  was  so  p^d  in  respect  of  the  I«t  eC 
the  said  bacon  so  unt  forward  by  the  Mafel  aM 
Sutjiriit,  and  3/,  10*.,  the  r»maJodfl:  thefssf,  In  it^«« 
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of  the  put  of  the  said  bocoo  to  sold  u  aforeaaid  ; 
tha  ezpoona  of  the  aarrejra  held  npon  the  cargo  at 
Bannola  ia  order  to  aaoertain  ita  state  and  to  de- 
termine what  abonld  be  sent  on  and  what  aold 
amonntad  to  the  anm  of  81  I4t.  Od.,  a  proportion 
of  which,  m.  the  aom  of  7« ,  the  pit.  has  paid  in 
itspeet  of  the  aaid  bacon  aent  forward  by  the  Magnet 
and  Surprue  aa  aforesaid,  and  2d.  in  respect  of 
the  part  aold  as  afoieaaid.  The  snm  of  161.  8s. 
was  also  paid  at  Bermnda  for  cooperage  of  the  gooda 
rsabipped,  a  prop«tion  of  which,  vis.  tlie  sum  of 
ISs.,  the  pit.  has  paid  in  respect  of  the  said  bacon,  of 
whidi  snm  of  13(.  part,  via.  the  som  of  I2j.  9d.,  was 
BO  paid  in  mpeot  of  the  part  of  the  said  bacon  so 
sent  forward  as  aforesaid,  and  3iL  in  respect  of  the 
bacon  so  sold  aa  aforeaaid. 

It  ia  adoutted  that  there  wu  no  cogstinotiTa  total 
leas  of  the  bacon. 

Tha  pit.  aeeka  to  reooTer  from  the  deft  under  the 
aaid  policy  the  difference  between  the  amoont  of  the 
froght  by  the  PlmtagttM  and  the  snm  total  of  the 
fceigbt  by  the  ifagnel  and  Sarprisa  and  the  tran- 
shippng  charges,  vis.  !{.  13«.  7(f.,  and  also  a  propor- 
tion of  the  other  three  items  of  expense  incnrrcd  in 
nqiect  of  the  cargo  by  reaaon  rf  the  reeael  putUog 
into  Bermnda,  and  the  transferment  of  the  cargo. 

It  ia  also  admitted  that  down  to  the  date  of  the 
policy  in  this  case  it  was  tho  custom  of  underwriters 
to  pay  charges  on  cargo  of '  the  nature  of  the  items 
the  subject  of  this  case,  except  cooperage,  undsr  polidea 
in  tlie  form  of  the  policy  in  this  case,  under  the  name 
of  "  particolar  ehargea." 

The  deft  contends  that  nnder  the  daoae  in  the 
aurpn  of  tha  policy,  "  warranted  free  from  arerage 
■nleas  general  or  the  ahip  be  stranded,  sunk,  or 
burnt,"  the  Plaulagtiui  not  baring  been  stranded, 
aonk,  or  burnt,  and  it  being  further  admitted  for  the 
porpoM  of  this  caae  that  none  of  the  above  items  of 
daim  are  general  average  charges,  he  ia  not  liable  for 
any  of  the  itema  songht  to  be  recovered  by  the  pit 

The  pit  contends  that  imder  the  above  drcumstancea 
the  amonnts  so  daimed  by  him  are  not  within  the 
warranty  by  the  said  dause,  but  that  the  deft  is  liable 
to  make  them  good. 

The  court  ia  to  be  albwed  to  draw  inferencea 
of  fact  in  the  same  way  as  a  jury  would,  and 
the  qoeationa  for  their  opinion  are :  I.  Whether 
the  bisfore-mcntioned  four  items,  or  any  part  and 
wUeh  of  them,  are  within  the  aaid  warranty  clause 
of  the  said  policy.  2.  Whether  the  pit  is,  under 
the  drcnmatancea  of  the  case,  entitled  to  recover  the 
aaid  four  items,  or  any  and  which  of  them,  from  the  deR. 

Qkos*  fbr  tbe  pit — I  contend  that  there  may  be  a 
tetal  kaa  in  two  ways;  namely,  a oonatmctive  total 
\nm  of  part,  or  an  actual  total  loss  of  part  It  may 
be  said  that  the  loas  at  Bermnda  determined  the 
anderwritera'  liability,  but  I  apprehend  that  that  is  not 
so,  for  after  that  there  might  be  a  total  loss  for  which 
the  underwriters'  would  be  Hable.  Thia  cargo  being 
perishable  might  have  become  bad  and  good  for  nothing, 
and  then  there  would  have  been  a  total  loss : 

Routt  V.  Salvador,  3  Bing.  266. 
\MtUuk. — ^The  goods  were  in   no  risk  of  total  loM  at 
the  time  the  expenses  were  incnrred.]    If  a  cargo  was 
aaot  on  ahora  for  the  pnrpoae  of  transhipment  to  its 
pert  of  destination,  and  was  deatr^ed  when  on  ahore, 
aardy  that  would  he  within  the  policy,  though  it  was 
aotaotgecttoieariakatthetime.  Aconstmctivetotal 
lota  of  the  gooda  sent  on  appears  on  tha  face  of  the 
OM ;  and  aa  all  the  expenaea  incurred  relate  to  the 
part  asnt  on,  tbe  pit  is  entitled  to  recover  them : 
{jUsi*  T.  .AassoM,  12  East,  655.)    He  also  dted 
XoWt.  JanKM,  25  L.  J.  200,  Q.  B.; 
AftM  r.  TkonUm,  9  A.  ft  E.  3U ; 
tatMo r.  Ourmt,  11  0.  B.  176; 
Orwt  Mi*  (mi  AhmwdAi  Bailtoag  Cet^ftmf  r. 


8amder$,  31  L.  J.  206,  Q.  B. ;  6  L.  T.  Bep. 

N.  8.  297. 
Pbillipe  on  Insurance. 
McIUmA,  Q.  C.  {Coin  with  him)  for  the  deft— 
The  question  is,  were  these  expenses  incnrred  for  the 
benefit  of  the  uoderwriter<  or  shipowners  ?  It  is  clear 
that  they  were  incurred  for  the  benefit  of  the  ship- 
owners, and  the  case  of  the  Oreal  India  and  Peniiuula 
T.  Sawtderi  is  expressly  in  point,  the  only  difference 
being,  that  in  that  case  the  ship  put  into  the  port 
from  which  she  sailed.  If  the  gooda  had  been  sold  at 
Bermuda,  it  would  have  been  for  the  benefit  of  the  ' 
underwriters,  but  the  sending  them  on  made  it  a 
benefit  to  the  shipowners.  The  expenses  for  which 
the  undervrritors  would  be  liable  would  be  for  the 
saving  the  ship,  and  not  tbe  gooda  only,  and  the  master, 
in  sending  the  goods  on,  is  acting  aa  tbe  agent  of 
the  assured.  If  the  expense  of  tranahipment  to  port  of 
daatinaUon  exceeds  tbe  original  freight,  the  tranship- 
ment would  be  for  the  ovmer  of  the  goods,  and  not  for 
the  ahlpowners ;  and  if  the  expense  exceeds  the  original 
frdght  it  would  be  a  constructive  total  loss  :  (A»e/to 
V.  Gwmtg,  11  0.  B.  176.)  If,  however,  the  under- 
writers were  liable  for  average,  then  they  might  hnve 
been  liable  to  aome  extent  for  these  expenses,  as  they 
were  to  some  degree  caused  by  perils  of  the  sea.  They 
also  referred  to 

2  Emetigon  on  Insurance,   c  17  ; 
Edit  r.  Eatt  India  Company,  1  Wm.  Bl.  292. 
QooM,   in  reply,  contended  that  the  case  of  the 
Ortal  India  aid  PttAuu/a  v.  Saandert  was  distin- 
guishable from  the  present  one,  as  in  the  former  oaas 
die  goods  were  not  perishable. 

Eblb,  C.  J. — In  this  ease  the  action  waa  on  a 
policy  from  New  York  to  London  on  a  cargo  of  bacon, 
containing  a  clause  "  warranted  free  from  average 
nnleea  general,  or  tbe  ship  is  stranded,  sunk,  or 
burned,"  and  other  usual  terms.  In  tbe  course  of  the 
voyage  there  was  a  constructive  total  lose  of  tbe  ship ; 
but  the  cargo  was  landed  in  common  course  and  ware- 
housed. A  portion  was  found  wortblesa,  but  the 
reaidue  was  aent  to  Liverpool,  and  in  dne  course  arrived 
safely.  Tbe  pit  claimed  from  the  underwriters  the 
expenses  inddental  to  this  tranahipment  of  the  cargo ; 
and  although  he  admitted  that  the  law  must  be  takm, 
for  the  purposes  of  his  present  argument,  to  be  cor- 
reotly  laid  down  in  the  case  of  the  Grtat  India  and 
Ptniuula  RaUway  Companj/  r.  Saundert  ;  and, 
although  nnder  the  drcumstancea  of  the  case,  the  war- 
ranty exempted  the  underwriters  from  liability  for  an 
ordinary  average  loaa,  yet  the  aasnred  might  recover 
under  the  clause  aiithoiisfaig  the  aasnred  to  labour 
for  the  safety  of  the  cargo  and  diarge  the  expenses, 
inaamnch  as  they  were  incnrred  to  prevent  a  total 
loss.  The  pit  in  this  action  contended  that  the  dr- 
cnmstanoee  here  made  a  diatinction  and  gave  the 
assured  a  right  to  recover  nnder  the  Isst-mentioned 
dauae.  But  we  are  unable  to  find  any  aubstantial  dis- 
tinction between  the  two  cases.  There  the  goods  were 
inn  returned  to  the  aasnred  at  the  port  of  loading  in 
an  undamaged  state  and  sent  on  by  them  ;  here  they 
were  perishable  goods  landed  at  a  port  on  the  voyage  in 
a  damaged  atate  and  sent  on  by  the  master.  What  the 
maater  did  iu  this  case  wss  in  tbe  discharge  of  his 
dnty  in  the  ordinary  course,  and  there  was  no  peril 
creating  the  residue  a  total  loas  from  which  the  under- 
writer waa  aaved  by  the  expenses  In  question.  There 
wss  no  other  peril  Oun  snch  aa  ia  always  attendant  on 
a  tranahipment  of  goods  by  a  voyage  in  oommon  course. 
If  the  assured  intended  to  confine  the  warranty  to  par- 
tial loas  from  damage  to  the  cargo,  and  to  make  the 
underwriters  liable  for  expenaea  of  transhipment,  we 
ere  of  opinion  that  this  poliey  doat  not  expre*  that 
intention.  Therefore  there  will  be  judgment  for  the 
deft  __    Jw^mnU/br  d^, 
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Fridag,  Nov.  13. 

Whitb  and  others  v.  Philups  and  others. 

Otitruetion  in   navig<U)le  rietr—Duty  of  oumer — 

Jfuitance. 
Th»  dtJU.  vnrapouttHd  of  a  wharf  on  th»  hank  of 
At  rieer  Thatna,  and  of  a  eatnp$hed  which  had 
bten  plaetd  there  bf  the  leuon  of  the  diftt.  before 
the  defit.  came  to  ocevpf  the  wharf,  for  Ae  pm-poee 
of  maintaining  a  tuffiaent  depth  of  water  there. 
The  eampihed  woe  placed  between  high  and  low 
■  water  marks,  and  at  high  water  it  wat  covered  by 
the  water  and  concealed  from  view.    It  wat  of 
unusual  and   improper    construction  and  out  of 
repair  and  dangerous  to  persons  navigating  tlie 
river    or    coming  to  the  wharf.     There  was  no 
buoy  or  signal   to    warn    such   persons   of  the 
existence  of  (it    eampshed    during   those   hours 
of  the  day  when  it    was  covered  by    the   tide. 
The  pits.'  barge    coming  to  the  whmf  at  high 
water  for    the  purpose  of  loading    a    cargo  of 
marble,  sank  wiih  the  tide,  and  came  into  collision 
with  the  campshed  and  was  injured.     The  pits, 
servants,  who  were  navigating  the  barge,  did  not 
know  of  the  existence  of  the  campshed.     The  dffts. 
knew  that  it  wat  out  of  repair  and  dangerous,  and 
had  repaired  il  inegieienlly  htfore  tltt  accident  and 
repaired  U  after  the  accident  : 
Odd,  that  the  above  facts  showed  a  breoA  of  duly  on 
Ae  part  of  defts.,  and  that  they  were  bound  either  to 
keep  the  campshed  in  proper  rtpmr,  so  as  not  to  be 
dangerous,  or  to  give  proper  notice  and  take  proper 
precautions  to  prevent  accident  to  persons  navigating 
the  river  or  coming  to  the  wharf: 
Held,  also,  per  Erie,  C.  J.,  Byles  and  Keating,  JJ., 
that  the  can^shed  was  a  public  imuanec 
Decloration :  For  that  the  d<fU.  bofen,  up  to,  and 
■Her  tb«  happening  of  lb*  damage  berainafler  men. 
tioned  were  in  poiaenion  of  and  bad  the  oar*  and 
management  of  a  eertain  wbarf  on  the  banks  of  a 
certain  natigable   tidal   rirer,  to   wit,   the    Thames, 
oommonlj  called  and  known  as  the  St.  Bride's  wbarf, 
and  which  aaid  wharf  was  nsed  bj  the  defts.  for  the 
reception  thereat  of  the  bai;ge8   and   goods  of  cus- 
tomen  in  the  defts.'  trade  of  wharfingers,  and  the 
said  navigable  river   was  the   nsaal    and    ordinary 
means  of  approach  to  the  said  wbarf  for  sneh  barges 
and  goods,  and  tbe^defks.  being  in  the  possession  of  and 
having  the  care  and  management  of  the  said  wharf  as 
aforesaid,  wrongfully  and  negligentlj  erected  or  caused 
to  be  erected  or  kept  erected  in  the  bed  of  the  said 
river,  and  dose  against  the  wall  of  the  said  wharf, 
and  adjoining  the  said  navigable  river,  and  driven  into 
the  ground  at  the  ontside  base  of  the  said  wall,  a 
certain  campshed  or  mass  of  piles  at  such  a  height 
and  in  sneh  manner  as  that  the  same  waa  at  the  time 
of  high  tidA  on  the  ssid  river  covered  with  water  and 
oooeealed  and  oat  of  view,  and  in  sneh  a  pout  ion  and 
at  aucb  a  depth  that  vessels  and  barges  coming  into  or 
Ijring   alongside   the  said  wharf  at  high  tide,  would 
necesssril/  be  and  were  in  danger  (nnless  the  persons 
navigating  and  directing  the  same  had  notice  of  the 
said  campshed  or  mast  of  piles  so  Ijing  and  being 
there)   of  striking  and  beiog  dashed  against  tbe  same 
at  the  fall  of  tbe  tide,  and  tbtrebj  of  being  greatly 
iqjnred  and  damaged ;  of  all  which  premises  the  defts. 
always  had  due  notice,  and  conld,  might  and  ought  to 
have  done  their  duty  therein;  yet  they  auffsied  and  per- 
mitted tbe  said  campshed  and  mass  of  piles  to  be  and 
continne  at  the  time  of  high  tide  wh(dly  covered  and 
concealed  and  ont  of  view,  and  in  such  a  position  and 
at  such  a  depth  as  aforesaid,  and  tbe  same  did  con- 
tiooe  wholly  covered  and  concealed  and  ont  of  view, 
and  in  saoh  •  position  and    at  such    a    depth    as 
•fwsaaid,    withoot   tha    d^ts.    taking    or    cansing 
Ui    ])•    ta1(«n    any   proper  care    or   precaution   in 
(bat  bebalt,  and  without  nsing   or   causing  to  be 


used  any  proper'  roeana  to  prevent  or  gnard 
agunst  the  said  dangsr,  or  whereby  the  said  danger 
might  be  prevented  or  gnarded  agunst  to  vesecls, 
ships,  or  bargee  at  high  tide  oonung  to  or  lying 
alongside  the  said  wlurf,  or  without  putting  or 
cauaing  to  be  put  or  placed  near  tbe  said  campshed 
or  miss  of  piles  any  proper  or  snfSdent  bni^  or 
other  sufficient  mark  or  signal  to  give  doe  notice  or 
warning  of  the  said  danger.  And  the  pits,  farther 
aay  that  whilst  tbe  said  cunpshed  or  mass  of  piles  was 
continued  to  be  so  covered  or  concealed  as  aforesaid 
witbont  any  proper  or  sufficient  buoy  or  other  proper 
or  sufficient  signal,  or  any  other  due  and  proper  meaos 
being  nsed  to  give  notice  or  warning  of  tbe  aaid 
danger,  and  whilst  tbe  said  campshed  or  mass  of  piles 
and  the  said  wharf  and  wall  were  in  tbs  possearioo 
and  control  of  tbe  defts.,  the  pits,  were  lawfolly 
possessed  of  a  certain  barge  with  certain  goods  of  Ihe 
pits,  on  board  thereof,  which  was  then  lawfully  navi> 
gating  the  said  river  under  the  care,  direction  and 
management  of  certain  mariners  and  servants  in  that 
behalf  of  the  pits.,  and  the  pits,  by  tbe  permission  and 
at  the  request  of  tJis  defta.,  just  befisre  tbs  time  when, 
&e.,  for  reward  and  payment  to  them  tbe  defU. 
brought  tbe  said  barge  with  the  said  goods  on  board 
by  their  said  mariners  and  servants  onto  and  alongsid* 
tbe  aaid  wharf  of  the  defts.  at  high  tide  for  tbe  par- 
pose  of  loading  there  as  customers  of  tbe  defta.  aa 
snob  wharfingers  a  certain  cargo  on  tbe  ssid  bar|^ 
and  the  aaid  barge  being  tbeo  so  brought  and  at  tbe 
tune  of  high  tide  lying  alongside  the  said  wbarf,  aiid 
tbe  pits,  and  the  said  mariners  and  servants  of  Ihe 
pits,  not  having  nny  knowledge  or  snffieieut  meana  of 
knowledge  of  Uie  said  danger,  and  no  due  or  proper 
care  being  taken  by  the  defts.  to  guard  against  tlie 
same,  and  tbe  pits,  by  tbeir  said  mariners  and  servmnts 
then  having  lawful  occasion,  and  being  directed  by  tha 
defts.  for  tbe  purpose  aforessid,  to  place  and  moor  and 
to  koep  placed  and  moored  their  said  barge  at  sodi 
high  tide  with  tbe  said  goods  of  the  pits,  on  board 
immediately  over  the  pliwe  where  the  aaid  campshed 
or  mass  of  piles  so  lay  covered  and  cooeealed  as 
aforesaid,  tiie  pits,  by  their  said  mariners 
snd  servants  did  then  at  such  high  tide  place  and 
moor  their  said  barge  immediately  over  tbe  aaid  placr, 
and  kept  it  so  placed  and  moored ;  and  thweby  after- 
wards, and  by  means  of  tbe  premises  and  of  tbe  said 
misconduct,  omission  and  neglect  of  tbs  defta.,  and 
without  any  neglect  or  default  of  tha  pits.,  or  tbtir  said 
mariners  and  servants,  tbe  said  barge,  whilst  tbe  said 
campshed  or  mass  of  piles,  and  the  said  wharf  and 
walls  were  respectively  in  the  peessssion  and  control  of 
tbe  defts.,  at  and  by  reason  of  tbs  fsU  of  the  tide, 
struck  with  great  force  and  violence  npoo  and  against 
Ihe  Bald  campshed  or  mass  of  piles,  whereby  tbe  l>ar|^ 
heeled  over  and  wss  swamped  and  atove  in,  and  ihe 
aaid  goods  of  the  pits,  greatly  injured,  and  tbe  plt& 
incnrred  great  expense  in  clearing  the  water  from  tbe 
said  barge,  and  in  surveying  snd  repairing  tbe  damage 
done  to  the  same,  and  in  recovering  and  repairing  the 
said  goods  of  tbe  pits.,  and  the  pits,  lost  the  ass  of  tbe 
said  bai^  for  a  long  time,  and  the  freight  and  profits 
which  they  might  have  derived  therefrom ;  and  tbe 
pits,  claim  SOOJ. 

Pleas :— I.  Not  guilty.  S.  Denial  that  defts.  erected 
tbe  campshed,  or  kept  it  erected.  3.  That  defts.  had 
not  notice  as  alleged.  4.  That  pita,  did  not  bfiag  tbe 
barge  to  the  wharf  at  high  tide  for  the  purpose  ■Uq;ed. 
S.  That  pits.  Jiad  due  and  timely  notice  oiF  tbe  camp- 
shed and  tbe  danger  arisfng  therefrom.  •.  Tlut  pits, 
had  not  lawful  occasbn  snd  were  not  direetad  by  d«fts. 
to  moor  tbe  barge  as  allsged.    Issue. 

At  the  trial  before  Erie,  C J.  at  the  sittiufs  in  Middle- 
sex after  Trinity  Term  last,  the  pita,  provad  tbe  matni*] 
allegations  contained  in  the  declaration.  With  reaprat 
to  the  owQcnUiip  of  the  tapipebed.  >t  T*s  proved  that 
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it  lud  been  erected  by  the  defta.'  lesaeei,  wbo  bad 
preoeded  them  in  the  oecnpation  of  the  wbirf.  A  oamp- 
ibed  in  its  ordinarf  coastraction  consista  of  a  platform 
of  planks  snpported  on  piles,  carried  ont  from  the 
wbuf  to  low-water  mark,  and  then  sloped  off.  llie 
eampsbsd  in  qnestion  was  not  carrird  ont  as  far  as 
law-water  mark,  and  terminated  abmptljr.  It  was 
oorered  at  high-water  and  completely  hidden  from 
anr,  bat  nncorered  at  low-water.  It  was  also  ont  of 
npair,  and  the  attention  of  the  defts.  had  before  the 
aeddent  been  drawn  to  its  improper  constmction  and 
to  it*  requiring  repairs;  and  they  bad  had  an  estimate 
made  of  the  expense  of  repairing  it,  bnt  had  refused  to 
•zscote  the  repairs  on  the  gronnd  that  tfae  wharf  had 
already  cost  them  a  large  snm.  A  hoarding  was  indeed 
pat  rouad  the  campshed,  and  some  trifling  repairs 
done,  bat  the  boarding  was  swept  away  by  the  first 
barge  which  came  to  the  wharf.  The  snrveyor  to  the 
Conservators  of  the  Thames,  who  examined  it  after  the 
accident,  said  that  the  campshed  was  in  a  dangerons 
coodilion,  and  that  it  had  probably  escaped  his  notice, 
owing  to  its  being  snnoonded  by  Tessels,  or  he 
would  bare  had  it  repaired  by  the  defts.  After  the 
accident  the  defts.  did  put  it  into  proper  repair. 

Aa  to  the  fonrth  plea  it  was  proved  that  the  baige 
came  to  the  wharf  to  receive  some  marble  slabs  from 
a  schooner  which  was  unloading  there,  and  for  greater 
convenience  the  slabs  were  nnlmujed  from  the  schooner 
on  to  the  wharf,  and  then  the  schooner  drew  back  and 
the  barge  came  vp  to  the  wharf  and  the  slabs  were 
lowered  into  it  by  a  crane.  This  wu  done  at  high 
water,  and  as  the  tide  ebbed  the  barge  settled  npon  the 
campshed  and  a  hole  was  made  in  it.  From  its  heeling 
OTer,  the  marble  slabs  were  thrown  down  and  injnred. 
Tba  defts.'  contended  at  the  trial  that  the  pits.' 
lighterman  who  was  in  charge  of  the  barge  had  notice 
of  the  poution  of  the  campshed  and  of  the  danger  to 
bo  apprehended  from  it,  and  that  the  accident  arose 
from  a  want  of  due  care  on  his  part  in  mooring  the 
barge.  These  were  the  only  two  points  eventnally  lell  to 
^*  j<"7i  *bo  found  them  for  the  pits.  A  verdict  was 
tbennpon  entered  for  the  pits.,  the  defts.  having  leave 
to  move  to  enter  a  verdict  for  them  if  the  court  should 
bo  of  opinion  that  the  facts  stated  in  the  dechuation 
and  proved  at  the  trial  did  not  show  any  breach  of 
doty  on  the  part  of  the  defts. 

A  role  «tn  having  been  obtained  accordingly, 

Parry,  SerjL  and  Garik  showed  cause.— The  facts 
proved  at  the  trial  showed  a  breach  of  dnly  on  the 
part  of  the  defts.  If  they  chose  to  keep  a  campshed 
in  the  bed  of  the  river,  they  were  bound  to  keep  it  in 
■och  a  manner  as  not  to  do  dsmage  to  persons  using 
Um  river :  (  Whin  r.  Cri$p,\0  Ex.  312.)  The  camp- 
abed  was  in  fact  a  nniaaooe. 

M.  Ckamben,  Q.  C.  snpported  the  rule.  —  The 
eampehed  being  placed  in  the  bed  of  the  river  between 
Ugh  and  low  water  mark,  the  defts.  ooold  not  legally 
do  anything  to  it  without  the  consent  of  the  Conser- 
▼ators  of  the  Thames.  The  barge  did  not  come 
to  the  wharf  as  a  customer  to  the  wharf,  hot  as  a 
esstomer  to  the  schooner:  (,Chapman  t.  SolhwtU, 
B.  B.  &  E.  168.)  On  the  general  question  of  breach 
of  dntv  were  cited : 

Todd  r.  FKgkt,  30  L.  J.  21,  0.  P. ;  3  L.  T.  Bep. 

N.  S.  325 ; 
Bancoek  v.  Th»  York,  Neueatth  and  Benriek 

Saibeag,  IOC.  B.  348; 
Brow»  V.  MatkU,  5  C.  B.  699. 

Eklb,  0.  J. — I  am  of  opinion  that  this  rule  should 
bo  diaebarged.  The  main  qnestion  scema  to  be, 
whether  the  facts  proved  at  the  trial  showed  a  breach 
of  duty  on  the  part  of  the  defts.  The  kubstantive  facts 
proved  I  take  to  he  these :  that  the  defts.  bad  a  wharf 
adjoiidng  a  navigable  river,  and  that  for  the  more 
oooreaient  use  of  his  wharf  Ibey  bad  deepened  the  bed 
ft  tbe  river  opposite  to  it,  and  had  placed  a  camp- 


shed there  to  prevent  the  soil  from  coming  in  and 
filling  up  the  excavation  which  be  had  made.  This 
campshed  was  not  carried  out,  in  what  was  shown  to 
be  the  ordinary  way,  to  the  low-water  mark,  and  then 
sloped  off,  but  it  was  carried  out  a  few  feet  from  the 
wharf  and  then  abruptly  terminated.  The  barge  came 
down  npon  it  and  was  injured.  The  defts.  appear  to 
me  to  have  bad  the  duty  cast  upon  them,  either  of 
giving  notice  that  the  campshed  was  there,  or  of  taking 
proper  care  to  repair  it.  The  campshed  bad,  it  is 
true,  been  pnt  ont  by  their  predecessors ;  bnt  the  defts. 
succeeded  to  the  wharf  and  to  the  benefit  of  the 
eampehed.  There  was  evidence  that  they  had  the 
control  of  it,  for,  at  the  request  of  their  neighbours,  they 
bad  had  an  estimate  made  of  the  cost  of  patting  it 
into  proper  repair,  but  the  repairs  bad  not  had  done. 
They  had,  indeed,  attempted  to  repair  it,  bnt  bad  done 
so  in  an  inefficient  manner,  and  thero  was  the  subse- 
quent fact  that  after  the  aeddent  they  bad  repaired  it 
and  made  it  safe.  It  was  clear  from  this  that  tbey 
might  have  executed  the  leqaired  repairs  without  in- 
curring the  liability  advert(4  to  of  being  treated  as 
trespassers  by  the  Thames  Conservators.  I  am  there- 
fore of  opinion  that  then  was  a  breach  of  a  private 
duty  on  the  part  of  the  defts.  Bnt,  on  a  second 
gionnd,  I  am  also  of  opinion  that  judgmeut  should  be 
for  the  pits.  In  a  navigable  river,  open  to  all  persons 
to  use  it  when  the  tide  is  up,  was  placed  a  construc- 
tion making  the  use  of  the  highway  dangerous.  Per- 
haps by  the  custom  of  the  city  of  London,  as  has  been 
contended,  the  placing  of  campsheds  in  the  river  is 
not  to  be  considered  as  a  nuisance  ;  but  each  a 
privilege,  if  it  exuts,  can  only  amount  to  a  privilege 
to  place  in  the  river  a  campabed  kept  in  proper  re- 
pair, and  duly  guarded  to  prevent  accidents  to  the 
Queen's  subjects  using  the  highway.  On  both  gronnds 
I  give  my  judgment  for  tba  pits.  It  has  been  said 
that  the  pits.'  barge  was  at  the  wharf  without  profit 
to  the  defts.,  and  that  therefore  the  pits,  could  have 
no  greater  claim  against  the  defts.  for  damage  sus- 
tained than  a  private  visitor  would  hare  against  a 
friend,  in  whose  house  he  was  staying,  for  injuries  re- 
ceived in  conseqnence  of  his  premises  being  dangerons. 
This  point  was  not  made  at  the  trial,  but  it  was 
proved  that  the  schooner  was  there  in  the  ordinary 
course  of  wharfage  busineae,  and  was  a  cnstomer  of 
the  wharf,  and  she  got  permission  to  draw  back  and 
let  the  barge  come  op  aad  load  from  the  wharf  instead 
of  loading  directly  from  her.  This  was  a  use  of 
the  wharf  in  the  ordinary  course  of  the  wharfoge 
business,  and  the  wharfingers  are  answerable  to  the 
ownen  of  the  barge. 

WiLUAiu,  J. — I  think  that  sufficient  of  the 
allegations  contained  in  the  declaration  have  been 
proved  to  snstain  the  action.  I  do  not  rest  my 
judgment  npon  the  second  ground  mentioned  by 
Eile,  C.J.,  because  I  think  that  we  do  not  know 
enough  of  the  circumstances  of  the  case  to  eoablo  us 
to  decide  that  this  campshed  was  a  pnblio  nuisance. 
It  is  sufficient  to  decide  the  case  on  the  fint  ground. 
The  campshed  wss  pUced  there  for  the  more  convenient 
use  of  the  wharf  by  the  ownrn,  and  it  was  kept 
by  the  defts.,  and  the  defts.  had  so  conducted  them- 
selves as  to  show  that  they  conridered  themMlrcs 
to  be  the  owners  of  it.  The  barge,  sinking  in  the 
ordinary  coorse  of  nature,  came  into  collision  with  the 
rongh  part  of  the  campshed.  The  pits,  were  not 
aware  of  the  danger,  and  the  defla.  were.  I  think 
that  the  defts.  were  bound  to  give  notice  of  it  to 
persons  who  came  to  their  wharf  in  the  ordinary 
course  of  business,  and  that  if  they  neglected  this 
they  must  be  responsible  for  the  consequences  of 
their  neglect. 

Bruta,  J.— I  think  that  judgment  shonid  be  fer 

the  pits,  on  both  gioonds.    11ien  is  no  doubt  npon 

th«  (sridence  that  the  campshed  wa<  improperly 
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itructad,  that  it  wm  out  of  repsir,  thit  no  notioe  of 
Us  bong  so  was  gtren,  and  that  it  was  a  public  nni- 
lanos.  The  sohooner  was  bsing  anloaded  at  the  wharf, 
and  part  of  its  cargo  discharged  into  the  barge  through 
the  medium  of  the  wharf;  so  that  the  barge  was  there 
at  the  request  of  the  defts.,  and  therefore  an  additional 
burden  of  dut;  was  thrown  npon  them. 

Kbatuio.  J.  concurred.  Xidt  'dUehargttt. 

Wtdnadag,  Nov.  18. 

SUADD  urn  AKOTHSB  V.  GbAIIT  AHD  AMOTUSB. 

UoMg  paid  under  a  mu/ols  of  foot— Bilk  of  lading. 

Cotton  mu  tUpped  at  ifadra$,  eonsigned  to  London 

Jar  thtpllt.,  awrdbuils  ruiiing  at  Liverpool     The 

HP*  of  ladtng  expretted  tie  fheight  to  b*  ''at  the 

rate  of  21.  St.  per  ton  of  f fig  enbie  feet  ai  per 

margin."      The  margin  eontained  a  note  of  the 

netuurement  of  the  cotton,  and  of  the  amomU  of 

freight   calculated  aeeordinglg.      On  the  arrival 

of  the  thip  the   cotton  «at  bonded  at  a  teharf 

M  London,   and  the  pile.'   trohert  tent    copies 

of  the  bUlt  of  lading  to  the  teharfingtr,  and  alto  to 

the  pUt.  at  Liverpool      The    wharfinger   in  the 

ordmarg  eourte  of  butinett  meatttred  the  cotton  and 

sent  a  note  of  the  meaiurement  to  the  drflt.,  v>ho 

were  the  ihip't  brohert,  one  of  tkem  being  the  lolt 

owner  of  the  thip.     The  dtfii.  thereupon  made  out 

'ftight  note,  oalculaling  the  freight  according  to 

the  landon  meaturtmtnt,  wAieA  was  larger  than  the 

Madrai  meaturement,  andforuarded  it  to  thepltt.' 

broiert,  uho  paid  tie  amount  and  were  credited 

therewith  bg  the  plu.,   their  principalt,  the  latter 

having  the  AiSt  of  lading  in  their  pottettion  at  the 

time.    After  the  lapse  tf  nearlg  two  yeart  the  pHt. 

settled  their  aeeounU  with  their  agents  at  Uadrai, 

and  the  mistake  wat  ditcovered.     The  pits,  then  sued 

the  dtflt.  for  the  amount  of  freight  overpaid. 

The  defti.  had  in  the  meantime  settled  the  ship's 

account  for  the  voyage  with  the  owner.     There  was 

psrfect  bonafiJet  on  both  sides : 

Btld,  that  the  noneg  having  been  paid  bg  thepltt. 

under  a  mistake,  theg  were  entitled  to  recover  it 

back  from  tie  owner  of  the  thip,  but  not  from  the 

d^.  the  ship's  brokers. 

Money  paid.    Plea,  nerer  indebted. 

Tb«  action  wo*  brought  to  recorer  88^  8s.  3d:  for 

freight  aJleged  to  hare  been  paid  hj  the  pits,  to  the 

defts.  under  a  miiUlce  of  fact     At  the  trial  before 

Erie,  C.J.,  at  the  sittings  in  London  after  last  term,  the 

facts  proTed  were  as  fallows: — 

The  plls.  were  merchants  at  U*erpooL  The  defts. 
J.  and  B.  Qnut  were  brokers  in  London,  and  one  of 
them,  J.  Grant,  was  sole  owner  of  the  ship  Comet, 
which  in  Jan.  1861  was  at  Madras,  loading  a  general 
cargo  on  accoant  of  her  owner  for  London.  Shaod  and 
Co.  of  Madras  shipped  on  board  700-  bales  of  ootton, 
consigned  to  London  for  the  pits.  The  captain 
signed  four  bills  of  lading  which  were  similar  in  form 
with  the  exception  that  one  was  for  100  bales  and 
tb*  others  were  for  200  bales  each.  Tlie  bills  of  lading 
stated  the  freight  to  be  "  at  the  raU  of  2/.  5s.  per  ton 
of  fifty  onbie  feet,  as  per  margin,  with  primage  and 
average  accustomed." 

The  margin  of  each  hill  contained  a  note  of  the 
weight  and  measurement  of  the  bales  mentioned  in  the 
bill,  and  a  calcuUtion  of  the  amount  of  freight  parable 
in  respect  thereof,  the  amonnto  behig  561  Is.  Sd.  for 
the  100  hales,  and  Uil  Us.  lid.  for  each  lot 
of  900  bales.  Ths  aggregate  amount  of  the  whole 
freight  pajwble  for  the  700  bales  was  therefore 
894t  12s.  id.  The  ship  arrived  In  the  Victoria 
Docks  in  April  1861.  The  pits.'  brokers,  Tetley  and 
Co.,  bonded  the  cotton  at  Cotton's  Wharf,  and  sent 
copies  of  the  bills  of  lading  to  the  wharfinger  «nd  to  the 
pits.  Th«  wharfin|^  ia  \b»  ordinal^  coufM  «t  bl^i|M8S 


measured  the  btles  and  made  ont  a  note  of  tb) 
measurement,  which  he  delivered  to  the  dtftt.  tlx 
ship's  brokers.  The  defts.  thereupon,  also  ia  tin 
ordinary  course  of  business,  made  ont  a  freight-nott  it 
the  rate  of  freight  mentioned  in  the  bills  of  ladini;, 
adopting  the  measurements  of  the  whsr6nger.  Tlic 
cotton  measured  more  in  London  than  it  did  at  Madrsi, 
and  the  consequent  increase  in  the  amount  of  frcigbt 
calculated  according  to  the  London  meaanraaMBt  ujt 
882.  8s.  Sd.  The  defts.  sent  ths  freigbt-nota  to  tb 
pits.'  brokers,  who  paid  the  amount  in  May  1861,  not 
baring  the  bills  of  lading  in  their  postesiion  at  tU 
time.  The  pits,  snbseqaently  credited  their  bn>l»n 
with  the  amount  paid  by  them,  making  no  ebjcciioa 
that  too  mnch  freight  bad  been  paid.  The  aeooniiti 
of  the  ship  were  wound-np  for  the  royage  and  settU 
by  the  deils.  as  ship's  broken  with  J.  Grant,  OM  of 
the  defts.,  ns  ship's  owner. 

At  the  end  of  the  year  1863  the  pits,  seat  tlnir 
account  sales  to  the  firm  of  Shand  and  Co.  at  Usdru, 
and  that  firm  then  pointed  ont  that  more  fnight  hid 
been  paid  by  the  Liverpool  house  for  the  cotton  thm 
was  payable  according  to  the  calculations  in  the  msrgiia 
of  the  bills  of  lading.  The  plu.  thereupon  eUinnd  s 
return  of  the  excees  from  the  defts.,  who  rrlsied  Is 
repay  it,  and  this  action  was  consequently  brmgbL 
There  was  evidence  that  the  entries  in  ths  margins  of 
the  bills  of  lading  had  been  made  in  acoordanoe  with  > 
role  of  the  Madras  Chamber  of  Commerce  mads  io« 
tweire  years  ago  for  the  express  parpoee  of  piwnlioj 
the  disputes  which  arose  firom  the  difference  in  tbo 
measurements  of  cotton  before  and  after  the  nj>f!> 
from  India  to  England.  It  did  not  appear  that  the  pll>. 
knew  of  the  rule.  It  was  sdmitted  thst  both  thi 
pits,  and  deOs.  had  acted  perfectly  bonAfiit  thno{h- 
ont. 

It  was  objected  by  the  defts."  counsel  IW 
although  the  pits.'  brokers  had  paid  the  sum  in  dis- 
pute under  a  mistake  of  fact,  the  pits,  themselroo  hid 
not  done  so,  they  having  the  bills  of  lading  in  Ihor 
possession  st  tbe  time.  It  was  also  objected  that  the 
action  wonM  not  lis  against  ths  defts.  u  shipi 
brokers,  they  having  settled  their  accoant  for  U» 
voyage  with  their  principal,  the  ship's  owner.  To  lhi» 
last  objection  it  was  replied  that  one  of  the  defh.  w«i 
in  fact  the  ship's  owner,  and  as  such  liable  to  rtps; 
the  overpaid  freight;  and  that  the  record  ""Wbe 
amended  by  striking  ont  the  name  of  the  other  dA 
Erle.CJ.  directed  a  verdict  to  be  entered  for  tbe  jllsnt 
the  amount  claimed,  giving  the  defts.  laare  to  boto  to 
enter  a  nonsuit  or  a  verdict  for  them,  the  court  to  htfo 
power  to  amend  the  record  by  strilung  out  the  name  ol 
one  of  the  defts. 

Luih,  Q.C.  having  moved  accordingly, 

J/.  Snuth,  Q.C.  ahowed  cause.— It  is  agunst  eqaitj 
that  this  money  shonld  be  retained.  At  one  tims  it 
was  usumed,  in  consequence  of  a  dictum  of  Bsyley,  J-, 
that  where  there  had  been  laches  on  the  part  »f  *• 
claimant  he  could  not  recover  it  back,  but  the  soaate 
view  is,  that  where  tbe  person  holding  the  money  his 
no  right  to  hold  it,  the  claimant  is  enthlod  to 
recover  it  back,  although  at  the  time  when  he  p«id  i| 
he  had  wiUiiu  his  reach  the  means  of  knowing  thst  ho 
ought  not  to  pay  iL  The  leading  case  on  tbe  a^t^ 
U  Kellg  V.  Solari,  9  M.  &  W.  54,  which  is  s  very 
strong  case.    It  hss  been  fonowed  in 

Townsendt.  Crowdg,  8  C.  B.,  N.  8.,  477  j  »  1- 

T.  Bep.  N.  S.  637 ; 
Bettv.  Gardiner,  4  M.  &  0.  11;  ^ 

IToIfaixtv.  AHssefi,  IB.  &S.  424;  4L.T.R^ 
N.  S.  547. 

Lush,  Q.C.  end  Sir  6.  Hangman  sopported  tb)  iM- 
— The  pits,  adopted  the  payment  which  had  been  msd) 
for  them  by  their  brokers,  and  there  is  no  •♦i^"'' 
that  they  were  ignorant  of  the  entries  in  the  ma(gis> 
of  th«  b^ls  of  Udio^  which  tbe^  had  io-thsir  fossssa* 
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Tbtj  nuy  not  have  known  the  legal  effect  of  the  bilU ; 
bat  pajmant  made  under  a  miataken  oonstraotion  of 
tha  bills  wonld  be  made  nnder  a  mistake  of  law,  and 
not  nnder  a  miatake  of  facts,  and  they  woald  not  be 
entitlad  to  reeorer  it  back.  At  any  rate  R.  Grant 
cannot  be  liable  in  this  action,  for  he,  as  broker,  had 
disdiarged  himself.  If  his  name  is  stm^  out,  it  mnst 
b«  CO  the  terms  that  bs  has  a  moiety  of  the  whole 
costs  of  the  deienee. 

By  the  C!oubt. — Upon  the  authorities  cited  the  pits, 
•ra  entitled  to  reoorer  back  the  money  which  they 
da!m  from  the  shipowner,  bnt  not  from  the  defts.  aa 
ahip  broken.  The  name  of  the  deft.  B.  Grant  mnst 
be  stmek  ont  of  the  record,  leaving  the  name  of  J. 
Grant,  the  owner  of  the  ship.  The  deft.  B.  Grant 
mnst  hare  his  costs,  which  will  be  taxed  by  the  master ; 
but  it  is  not  neoeaaary  for  the  oonrt  to  state  now 
tlw  ftiseiple  npon  which  they  will  be  taxed. 

_^        Suit  ^$charg«i, 

BEOISTBATION  AFPBAU. 

Saturdaji,  Not,  21. 

Caukteb  (app.)  V.  Addaus  (reap.) 

ig/«ctioit  lam — ParUameiU — Borough  vot4 — Aitiilcmt- 

ooarsesT— 59  Om.  3,  s.  18,  e.  7. 
Ti4  reip.  domed  to  i«  reUaiud  upon  tht  list  of 
uoUn  for  tie  borough  of  A.,  o»  the  ground  that 
ie  had  dufy  §ervtd  a  claim  to  be  rated  on  Y.,  tie 
attuUtnl-ovtrteer,  and  had  ban  rated  accordmglg. 
It  woe  objected  bg  (he  app.  that  the  retp.  uai  not  dulg 
qualified,  on  tie  groimd  that  the  chum  made  to 
T.  teas  of  no  e^eef,  the  appointment  of  T.  as 
auitiant-overieer  having  been  revoked.  Y.  had, 
&  1859,  been  dufy  eleeted  and  nominated  bg  the 
iniaUtmit*  in  veetry  cueembled  to  be  attietant- 
oetnter  of  &»  pariek  of  A.,  which  vat  eo-exteneive 
ueilk  the  borough  of  A.,  at  a  certain  fixed  ealarg, 
Be  wat  eubtequenify  duly  c^ipointed  attittant- 
overteer  bg  tieo  jutticei  pursuant  to  59  Geo.  3, 
e.  13,  s.  7.  In  March  1861  he  gate  notice  of 
resignation  to  the  board  of  guardtans,  but 
readied  Us  said  notice  prior  to  Ladg-dag  1861, 
on  which  dag,  bg  a  rmobUion  of  the  inhidntants  m 
westy  assembled,  his  salarg  wu  inereased  by  a  fixed 
aam.  T%e  sanction  of  two  Justices  to  this  increase 
eoas  not  obtained,  and  there  was  no  re-appoiniment 
tff  Y.  by  justices.  Y,  oontimitd  to  act  as  assistant- 
Oftrteer.  The  app.  contended  that  there  had  been 
a  frtA  Heetion  and  nomination  of  Y,  by  the 
inhabUants  m  vestrg  on  Lady-day  1861,  and  a 
fresh  appointment  ^  justices  was  required.  The 
reuising  barrister  overruled  the  olfjeelion  and 
ediowed  the  vote: 
HeU,  igion  tfpeal,  that  his  decision  was  right, 

Appeid  from  the  dedsion  of  the  rcTisiug  barrister 
for  the  borough  of  Ashbnitou,  sllowing  the  name  of 
the  reap,  to  be  retained  upon  the  list  of  persons 
•ntitled  to  vote  in  the  election  of  •  member  of  Parlia- 
BMot  for  that  borongb. 

The  case  stated  the  following  following  facts  :— 
Tha  borongh  of  Asbburton  is  co-eztensiTe  with  the 
pariah.  There  are  two  churchwardens  and  four  over- 
■eers.  At  a  TCstry  meeting  of  the  parish  of  Ashbnrton, 
bdd  on  the  Slst  April  1859  Stephen  Yolland  was 
noaoinated  and  elected  to  be  an  assIatant-OTerseer  of 
the  said  pariah  under  the  provisions  of  the  59  Geo.  3, 
e.  13,  at  a  salary  of  15A  per  year,  with  a  further 
■alary  of  3JL  5(.  for  the  making  and  collecUsg  of  way 


On  (ha  30th  Ang.  1859  the  election  of  Stephen 
Tolknd  was  confirmed  by  a  warrant  of  appointmrnt 
hj  justices  in  petty  sessions. 

Subsequent  to  this  election  by  the  parish  vestry  and 
bafore  his  appointment  by  the  Justices,  the  said  Stephen 
7«naad  gave  the  09^4  bond  to  the  gnnrdians  of  the 


Newton  Abbott  Union  (of  which  nnion  the  parish  of 
Ashbnrton  forms  part)  for  the  due  performance  of  his 
dntiea.  Sometime  before  the  25th  March  1861 
Stephen  Tolland  gave  notice  to  the  board  of  guardians 
of  the  said  union  of  his  intention  to  resign  the  office, 
bnt  be  did  not  give  notice  to  any  one  else.  Prior, 
however,  to  Lady-day,  he  withdrew  this  notice  by  letter 
addressed  to  tba  board  of  guardians.  Stephen  Yolland's 
nomination  and  election  was  not  by  the  board  of 
guardians,  but  by  the  inhabitants  in  vestry.  On 
the  25th  March  1861  a  vestry  meeting  was  held  at 
Ashbnrton  pursuant  to  noUce  "to  take  into  considera- 
tion the  neceanty  of  advandng  the  assistant-overseer's 
salary; "  and  at  that  meeting  a  resolution  was  passed 
that  bia  salary  should  be  increased  from  15/.  to  85{., 
with  51  for  making  and  collecting  way  rates  in  lieu  of 
3<:5j. 

From  that  time  to  the  present  Mr.  Tolland  has  con- 
tinued to  perform  all  the  dntiea  of  assistant-overseer, 
and  has  received  the  increased  salary  o(  25/.  per 
annum,  bnt  has  never  applied  for  or  received  any  fresh 
warrant  of  appoiatraent  by  justices. 

On  the  15th  Kov.  1863  the  add  Joseph  Addams  and 
others,  the  undermentioned  voters,  served  a  claim  on 
Stephen  Yolland  to  be  put  upon  the  then  existing  rale, 
which  was  the  first  rate  for  the  electoral  year,  at  which 
time  all  arrears  of  rates  in  respect  of  the  property  on 
which  they  claim  to  vote  were  paid  to  him  as  such 
assistant-overseer.  They  were  not  put  upon  that  rale, 
bat  were  put  upon  all  subsequent  rates,  which  rates, 
as  well  as  the  exisUng  rate,  were  duly  made  and 
allowed  by  the  justicea,  and  also  signed  by  Stephen 
Tolland  as  assistant-overseer. 

Stephen  Tolhind  made  out,  and  U  conjunction  with 
the  churchwardens  and  overseers  signed,  the  list  of 
voters  for  the  borough  of  Asbburton  for  the  present 

At  the  rvvision  of  tba  laid  borongb  the  name  of  the 
said  Joseph  Addams  was  objected  to  by  the  app.  as 
not  being  qualified,  upon  the  ground  that  he  was  not 
duly  rated,  and  that  the  claim  to  Stephen  Yolland  was 
of  no  effiKt,  inasmuch  u  Us  appointment  was  revoked 
by  the  rettrj  of  1861. 

I  held  that  the  claim  to  be  rated  to  Stephen 
Tolland  was  a  valid  claim,  and  overruled  the  objectiun, 
whereupon  the  said  Joseph  Addams  duly  proved  his 
qualification,  and  I  allowed  the  vote. 

If  the  court  shall  be  of  opinion  that  the  servioe  of 
the  claim  on  Stephen  Tolland  was  not  a  due  service  of 
a  claim  to  be  rated  within  the  30th  section  of  the 
Beform  Act,  the  name  of  Joseph  Addams  is  to  be 
•zpnngsd  fiom  the  register  of  voters  of  the  borongh  of 
Asbburton. 

Karslahe,  Q.C.  for  the  app.— Tha  case  tnma  npon 
the  constiuctiou  of  59  Geo.  3,  c  12,  ».  7.    The  short 
point  is,  whether  or  not  a  second   appointment    by 
justicea  wa*  needed  after  the  assistant-oveneer's  salary 
was  inereased.    He  had  virtually  resigned  his  office  and 
been  reappointed,  bnt  his  second  appointment  had  not 
been  lanctiooed  by  justices,  aa  was  necessary : 
Bum's  Justice,  tit  "Poor,"  p.  1335  ; 
Bamford  v.  Iks,  3  Ex.  380. 
Coleridge,  Q.C.  {BuUar  with  him)  for  the  resp.,  was 
not  called  on. 

Eaui,  C  J. — ^We  think  that  the  revising  barrister 
was  right  The  question  is,  whether  Tolland  was 
assistant-overseer?  He  had  a  valid  appointment  as 
assistant-overseer,  at  15/.  per  annum,  and  be  gave 
notice  of  resignation,  bnt  before  the  time  came  for  him 
to  reaign  he  withdrew  that  notice.  That  is  a  matter 
that  anybody  may  cancel,  and  before  the  reaignition 
had  been  accepted  and  the  office  vacated,  he  gave  due 
noUce  in  time,  and  continued  in  the  office  of  overseer. 
A  further  ground  of  impeaching  bia  thle  is,  that  tha 
vestry  raised  his  salary  from  1 5/,  to  25^  It  is  possible 
that  be  might  not  b«  able  to  recovejLjtUat  increue^ 
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amooDt  anleu  th«  jiuticcs  bad  confirmed  the  increaM, 
bat  the  pariih  hire  paid  it  to  bim,  and  the  absence  of 
oonfirmation  by  jostices  don  not  invalidate  his  title  or 
prevent  his  being  assistant-oTrrseer.  Therefore,  the 
notices  giren  to  bim  were  valid  notices,  and  the  re- 
vising barrister  was  right  in  holding  them  to  be  valid. 
WiLuma  and  KKAnxa,  JJ.  conconed. 

Judgment  for^  iKt  rup.  with  eotU. 

Heiciiktte  (app.)  V.  BooTU  (resp.) 
Election  law — Borough  vote — Xature  of  occupation. 
The  app.  occupied  the  upper  floor  of  a  houit,  com- 
municating with  the  lending  of  the  itaireate  &y  an 
outer  door,  over  whuA  he  had  complete  control. 
The  other  floors  were  occupied  bg  other  tenants.    At 
the  bottom   of  the  itaircaie,  and  in  the  common 
pottage,  uai  a  door  whi^  leparated  thepauagefrom 
the  itreet.     Thit  door  had  no  fattening,  and  ordi- 
narilg  stood  open  night  and  dag,  though  it  fell  to 
to  occationallg  at  night,  and  to  remained  closed  bg 
tit  own  weight.     The  app.  claimed  to  be  retained 
tyon  the  litt  of  votertfor  the  borough  in  which  he 
rttided,  on  the  ground  that  he  occupied  a  separate 
houee  within  the  meaning  of  the  Reform  Act,  2  WHL 
4,  c  45,  t.  37.     The  reviting  barriiter  ditalloioed 
the  claim: 
Held,  on  appeal,  that  the  app.  did  occupy  a  separate 
kiute,  and  wot  entitUd  to  vote  in  retpecl  thereof. 
Appeal  from  the  decision  of  the  revising  barrister 
for  the  citjr  of  London,  disallowing  the  app.'s  claim  to 
vote.    The  barrister  stated  the  following  case : — 

At  a  court  of  revision  held  before  me  A-  S-i 
barrister-st-law,  diilj  appointed  to  revise  the  lists  of 
voters  for  the  city  of  London,  Thomas  Woodgate  Booth, 
on  the  list  of  voters  of  the  livery  of  the  Company  of 
Distillers,  duly  objected  to  the  name  of  Peter  Uenrette 
being  retained  on  the  list  of  parsons  entitled  to  vote  in 
tbe  election  of  membeis  for  the  city  of  London,  in  the 
parish  of  St.  Giles  without,  Cripplegate,  under  the 
following  circumstances : 

It  wa*  conceded  by  the  objector,  and  proved  before 
me,  that  the  qualification  of  Peter  Henrette  (who  is 
hereinafter  termed  the  app.)  fulBUed  all  the  conditions 
precedent  to  registration  required  by  the  Beform  and 
Begistration  Acts,  with  the  exceptions,  if  such  the 
oonrt  shall  adjudge  tbem  to  be,  hereunder  detailed. 

The  app.  occupied  for  the  statutory  period  as  tenant, 
the  whole  of  the  upper  floor,  consisting  of  two  rooms, 
of  a  tenement  in  No.  4,  HoneysicUe-square.  He 
nsea  one  room  as  a  tailor's  shop,  and  the  other  as  a 
sitting  and  bed  room.  Uis  only  reeiJcnee  is  in  the 
premises,  which,  taken  together,  are  of  tbe  requisite 
value  to  confer  a  qualification,  but  neither  of  the 
rooms  taken  ungly  is  of  the  requisite  value.  They 
consist  of  an  inner  and  outer  room,  opening  the  one 
into  the  other,  and  communicating  with  tbe  lauding  on 
the  staircase  by  one  outer  door,  over  which  the  tenant 
occupier  has  exdnsire  control.  Tbe  floors  below  are 
occupied  by  other  tenants,  and  all  hare  access  to  their 
several  holdings  from  the  street  through  a  doorway  at  the 
enl  ranee  of  a  passage  leading  to  the  common  staircase 
of  tbe  building.  At  this  entrance  is  a  door  open  all 
day,  but  generally,  although  not  invariably,  allowed  to 
awing  to  at  night,  and  having  no  lock  or  fastening  of 
any  kind,  nor  any  means  of  being  so  closed  as  to  secure 
the  premises  from  intrusion  from  the  street. 

It  waf  under  this  state  of  circumstances  contended 
before  me  for  the  app.:  1.  That  the  subject  of 
oooopation  was  a  "  house."  2.  That  if  not  a 
house,  it  was  a  building  within  the  meaning  of 
the  qualifying  daoses  of  the  Befoim  Act.  3.  That 
if  not  a  boose  or  building,  the  use  for  oommer- 
cial  or  business  purposes  u  a  workshop  of  one  of 
tbe  two  rooms  not  severed  in  any  way  from  the  rest 
of    the     premises,    constituted    fhe   whole   subject 


of   occupation  a    "  shop,"   within    the   meaning  of 
the  qualifying  clauses  of  tbe  Beform  Act. 

On  the  other  hand  it  was  contended  by  tba 
objector:  I.  That  tbe  facts  did  not  show  such  s  seve- 
rance of  tbe  qualifying  premises  from  the  rest  o( 
the  tenement  of  which  they  formed  the  upper  floor 
as  to  constitute  them  a  honse.  2.  That  the 
one  room  used  at  a  workshop  was  not  of  lofBcieot 
value  to  confer  tbe  franchise.  3,  That  the  m 
of  one  of  the  rooms  for  the  purposes  of  trade  did 
not  imparl  the  character  of  a  "  shop  "  to  the  wli»l« 
premises  the  subject  of  occupation.  4.  Thit  llie 
nature  of  the  occupation  did  not  warrant  tht.r 
designation  as  a  "  building  "  within  the  meaning  of 
the  Retona  Act.  5.  That  the  use  of  one  of  the 
rooms  for  habitation  rendered  tbe  whole  prenaisM  « 
residence  insufficient  to  confer  a  qualification  bectiut 
not  a  "  house  "  within  the  meaning  of  the  Beform 
Act. 

I  sustained  the  objection  and  expunged  tbe 
name  of  the  app.  from  the  list  of  voters  en  tte 
ground  that  tbe  whole  premises  tbe  subject  of  occu- 
pation did  not  constitute  in  law  a  bouse  or  boildui 
or  a  shop  within  the  meaning  of  the  Beform  Act 

If  the  court  shall  be  of  opinion  that  this  dedsui 
was  erroneous,  tbe  name  of  tbe  app.  Peter  Heaiette  ii 
to  be  reinsUted  in  the  list  of  voters  in  the  paiitb  of 
St.  Giles  without,  Cripplegate. 

Kinglahe,  Seijt.  (  Underdown  with  him)  for  the  tph 
cited 

Score  V.  Buggett,  7  M.  &  G.  95  ; 

Cook  V.  I/unJ)er  and  Wilson  r.  RaUris,  11  CH, 

N.S.,30,50i  5  L.T.Bep.  N.  8.838; 
Toms  V.  LucheU,  5  0.  B.  23 ; 
Keameg'i  case,  Alcock's  Registry  Cases  decided  b/ 

the  Twelve  Judges  for  Ireland,  22 ; 
Downing  r.  Luckelt,  5  C.  B.  40. 

Ocerend,  Q.C  {Fawcetl  with  him)  appeared  bt  m 
resp. 

Erlk,  C.  J.— I  am  of  opinion  that  the  ""»"! 
barrister  wss  wrong,  and  that  the  claimant  obt«io« 
bis  franchise  and  was  an  occupier  of  "  a  bou« 
within  tbe  meaning  of  tbe  judgment  in  the  c*  °' 
Cook  V.  Number.  He  occnpied  the  whole  of  I" 
upper  floor  which  communicated  with  a  landing  c« 
the  sUirease  by  an  outer  door,  over  whidi  va 
claimant  had  exclusive  control;  and  the  cast  goe>  «> 
to  find  that  there  were  other  floors  occnpied  bj  ow" 
tenants,  and  that  there  waa  a  common  pavsgo  to 
which  there  sras  a  door  that  waa  capable  of  '•""*  '?| 
but,  in  practice,  was  kept  open  night  and  day,  and  a 
it  waa  closed  at  night  it  was  dosed  only  bv  tie  ooor 
faUing  to.  In  the  case  of  Cook  v.  Sumber  U» 
court  felt  very  great  difficulty  in  trying  to  come  » 
some  definite  idea  of  what  should  constitute  > 
house"  as  oontradistingnisbed  from  a  " pert  of  « 
house."  But  when  it  assumed  that  there  ">«''' ^ 
several  houses  nader  one  roof,  the  court  was  *""!*.'?; 
to  hold  tbst  the  several  houses  under  one  roof  m«°' 
bo  divided  either  vertically  by  a  party  wall  or  hoiuofl- 
tally  by  floors  canied  out  with  the  intention  of  creatisg 
a  separate  tenement  on  each  floor ;  and  the  """"^ '^ 
further  of  opinion  that  a  bouse  being  so  constructed  «M 
each  flat  being  a  complete  and  separate  bouse,  yet  Ui« 
there  might  be,  for  the  protection  of  all  the  iorai*,  'W 
additional  defence  of  an  outer  door— a  door  to  IW 
passage,  or  a  door  to  the  bottom  of  the  court  in  wl>>™ 
the  houses  were,  or  some  such  contrivance,  wit^ 
out  its  preventing  each  honse  from  bong  a  "l""* 
honse.  That  having  been  laid  down  in  the  ooum " 
the  judgment,  and  tbe  case  of  fists  having  been  con- 
sidered, the  court  endeavoured  to  point  out  that  tM 
question,  whether  or  not  there  wu  a  sspsnts  ho«i«. 
did  not  depend  upon  tbe  pretence  «  abeenoe  oftM 
landlord,  or  upon  the  handing  over  or  keeping  ^'"^^ 
the  key  of  the  same  outer  door,  but  that  it  itfuiti 
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upon  whether  or  not  thera  was  a  severaiice  of  the 
part  of  the  home  oocnpied.  A  more  definite  de- 
Kriptkm  of  whit  should  constitnta  a  separate  boose, 
wlwrs  all  is  ander  one  roof,  I  am  unable  to  give. 
Upon  the  finding  of  the  revising  barrister  here,  the 
CAM  is  in  complete  analogy  with  that  of  chambers  in 
th«  Temple,  or  the  dirisions  of  houses  in  Lincoln's-inn- 
fialds,  where  there  are  separate  rooms  ocenpied  by 
■eparata  tenants  and  there-  is  a  common  stiircase  and 
sonMtimes  an  additional  outer  door  and  sometimes 
nooa.  This  case  falls,  to  mjr  mind,  precisely  within 
those  eases  where  the  place  is  open  to  the  street,  and 
the  claimant  is  the  exclasive  possessor  of  a  floor  and 
ha*  an  exclnsirs  control  orer  the  outer  door  of 
that  floor.  In  the  case  of  Roberta  t.  WiUon  the 
question  turned  upon  what  ahould  be  called  the 
oater  door.  The  claimant  occupied  the  first  floor 
of  a  London  house ;  there  was  not  the  least 
diatinetion  in  the  nature  of  bis  occupation  from 
that  of  any  other  lodger  in  any  other  bouse  let 
oat  in  lodgings ;  the  landlord  had  the  ground-floor, 
and  the  fint-floor  was  ocenpied  by  Roberta,  and  though 
he  bad  a  key  to  erery  door  of  every  room  in  his  lodg- 
ings, that  did  not,  in  the  opinion  of  this  court,  create  a 
asperate  house,  there  being  an  outer  door  and  he  living 
on  the  first  floor.  The  doctrine  we  attempted  to  lay 
down  in  the  ease  of  Cook  t.  Bumber  appears  to  be 
sanctioned  by  the  opinion  of  the  twelve  jndges  in 
Kearneg't  case  in  the  oourt  in  Ireland,  where  the 
qaeation  arose  in  a  diflisrent  form.  I  am  of  opinion, 
upon  the  faiis,  that  this  appeal  ought  to  be  sustained. 

WiLUAMS,  J. — I  am  of  the  same  opinion.  I  thinic 
that  ws  are  bound  to  abide  by  the  doctrine  that  was 
laid  down  after  great  deliberation  in  the  case  of  Cooh 
r.  BvMbtr.  That  doctrine  is  found  in  the  judgment 
there  to  the  eSieot  that  a  part  of  a  house  may  give  a 
franchise,  provided  it  be  ocenpied  as  an  independent 
ooenpation  and  there  be  a  complete  severance  between 
it  and  the  remainder  of  the  house.  Having  regard  to  the 
eases  which  have  been  decided  upon  this  subject,  it  is 
not  an  easy  thing  to  say  what  is  a  natural  sereraace 
BO  as  to  come  within  the  rale ;  hut  it  is  admitted  on 
all  bands  that  a  flat  occupied  as  chambers  in  an  Inn 
of  Court  does  come  within  the  rule.  It  seems  to  me  that 
the  occupation  would  not  be  different  because  the 
ooeapieTB  of  the  diffierent  chambers  might  have  agreed 
that  they  would  have,  at  the  bottom  of  the  stairs,  a 
gate,  or  an  iron  railing,  or  something  that,  if  they 
should  be  so  minded,  might  protect  the  common  stair- 
caaa  from  intruders.  I  do  not  see  that  this  case  differs 
in  prindple  from  the  ordinary  case  of  chambers  occupied 
in  an  Inn  of  Court,  and  I  think  that  there  was 
ao  actnal  severance  within  the  meaning  of  the  Reform 
Act. 

KnATiao,  J. — I  am  of  the  same  opinion.  The 
cases  no  doubt  do,  and  nacessatily  must,  ran  very 
doae  to  one  another  and  the  distinction  between 
them  mnst  necessarily  be  slight;  but,  taking,  the 
facta  as  found  by  the  revising  barrister,  X  come  to 
the  oonelnsiou  that  this  is  not  part  of  a  house,  but  a 
boose  in  the  sense  in  which  the  term  is  intended  to  be 
used  in  the  Reform  Act.  The  only  outer  door  of  which 
tba  barrister  speaks,  or  which  be  sped&es  as  an  outer 
door,  i*  the  door  over  which  the  app.  had  exdnsive 
control  ;  that  is,  the  outer  door  of  bis  floor  or  set  of 
rooms.  Practically,  there  was  no  other  outer  door. 
The  revising  barrister  does  not  call  anything  else  the 
mter  door.  He  does  say  that,  at  the  end  of  the  passage 
leading  to  the  rooms,  there  was  a  door,  but  it  was 
vilboat  any  aieans  of  fastening  and  without  any  of 
tba  eaaantiala  requisite  to  an  outer  door.  It  could 
BOt  ba  used,  as  the  revising  barrister  ssys,  to 
secure  the  prsraisea  from  intrusion  from  the  street. 
It  is  as  though  the  door  hsd  been  taken  off  the  hinges 
and  left  lying  at  the  side  of  the  door-post :  then  it 
wooU  b*  DO  enter  door.    So,  bere,  Uiere  is  practically 


no  outer  door,  and  the  revising  barrister  most  correctly 
abstained  from  calling  it  an  onter  door,  but  says  that 
the  door  of  the  premises  of  the  app.  was  the  outer 
door.  On  these  facts  there  was  such  a  severance  as 
this  court  thought  existed  in  the  case  of  Cooh  t. 
ffumber,  and  therefore  the  voter  ocenpied  not  part  of  a 
house,  but  a  house  within  the  meaning  of  the  Reform 
Act.  JudgmiiU  for  iHt  app. 


COTTBT  07  EXCHEQT7EB. 

Reported  by  F.  Bulit  and  H.  LxiaH,  Etqrt.,  Barrbters- 
at-Law. 

May  29,  and  Nov.  3  and  10. 
H0UIB8  9.  MORBIS. 
BreaA  ofeotOraet — WtMer.—3ahaiiutid  contract. 
Pit.  contracted  v'Uh  dtfU  to  ttgipig  him  with  1000 
piecet  ofEngluh  oak  icttntUng,  cut  into  certain  ape- 
cifed  dimeanoni;  100  piecet  to  be  lubmittedata 
eample,  impected  and  approved  hy  d^,  and  the 
remainder  to  be  equal  to  lample.     Pit.  never  lent 
any  tangle,  but  delivered  a  quantity  of  oak  blocks, 
lome  of  which  did  not  accord  with  the  conlraO,  and 
were  refected.    Deft,  offered  to  pay  for  the  good 
that  tmttd  him,  if  pit.  would  tend  an  uieotc*  ofU, 
and  take  away  the  rtjeoled  parL     This  not  being 
compHed  with,  deft,  afterwards  withdrew  this  offer, 
and  rejected  the  blocks.    Subsequently  the  pit.  sent 
to  a  Miff  invoice,  abating  for  the  bad  blocks,  which 
invoice  dtft.  retmned,  imd  defined  further  n^/otia- 
tioni 
Beld,  that  the  original  otntraet  was  not  performed, 
and  there  was  no  substituted  contract,  therefore  the 
pit.  was  not  entitled  to  recover. 
Declaration  for  goods  sold  and  delivered,  and  for 
money  due  from  deft,  to  pit  on  account  stated. 
The  pit.  by  his  particulars  claimed  43{.  1 7s.  6(f. 
Pleas. — Except  as  to  2R  19s.,  never  indebted.    As 
to  the  21  iL  15s.,  payment  thereof  into  court,  and  that 
such  sum  was  sufficient  to  satisfy  the  plt.'s  claim. 
Issue  theteon. 

It  appeared  that  pit.  was  a  timber  merchant  at 
Bath,  and  the  deft,  cairied  on  a  similar  business  in 
Bristol.  The  following  contract  for  the  supply  of 
timber  by  the  pit.  to  the  deft,  was  entered  into  by  them : 
"  We  hereby  agree  to  deliver  to  R.  W.  Morris's  timber 
yard  at  Cumberland-road  1000  pieces  of  English  oak 
timber  cut  into  scantling  of  the  following  dimensions, 
viz.,  2  feet  long  by  6,  7,  or  8  inches  square,  free  from 
any  rotten  sap  or  unsonnd  knots,  100  pieces  to  be  sub- 
mitted as  a  sample,  and  inspected  and  approved  of  by 
B.  AV.  Morris,  and  the  remainder  to  be  equal  to  audi 
approved  sample.  Payment  Is.  9d.  per  cube  foot,  by 
an  acceptance  of  three  months'  date  from  day  of 
delivery,  or  5s.  off  the  amount  of  invoice  for  net  cash, 
the  whole  quantity  to  be  delivered  on  or  before  tba 
25th  of  this  present  month. 

"  Bristol,  Oct.  8,  1861.  "HouiKS  and  Co. 

"  To  B.  W.  Morris.  "  W.  Holmks." 

Some  of  the  scantling  supplied  deft,  said  was  of 
chesnut  and  other  wood,  not  oak — this  the  pit. 
denied  ;  and  some  that  were  oak  were  defective  in  the 
partieaiars  required  by  the  contract.  Nona  was  ever 
cut  for  sample  or  submitted  to  deft's  inspection ;  some 
of  the  scantling  was  not  of  the  stipulated  size,  and 
mnch  was  wholly  useless  for  the  deft.'s  purposes.  He 
had  a  survey  made  of  it  by  a  timber  measurer,  who 
certified  to  him  that  the  good  contained  261  feet  cube, 
which,  at  Is.  8(f ,  would  amount  to  21/.  15s.,  the  sum 
paid  into  court  by  deft 

There  was  a  long  correspondence  between  tba  parties, 
of  which  the  following  are  the  most  material  :— 
Oct  30,  1861.    Deft  to    pit    "  There  are  a  great 
1  many  of  the  oak  blocks  that  will  not  do.    I  eaoiiot 
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tell  jon  the  exact  quantity,  u  1  am  on);  just  returned 

from,  &c Yon  ought  to  bare  sent  me  •  notice 

when  fou  bad  cut  one  bundml  pieces,  and  then  I 
irould  have  sboirn  you  such  as  voald  not  ansirer.  Yon 
must  make  up  the  quantity  of  good  and  approved 
pieces  to  the  1000,  and  I  think  jou  will  hare  upwards 
of  300  to  cnt  more  to  make  the  contract  complete,  and 
which  must  be  done  at  once." 

On  9th  Dec  1861  deft,  wrote  pit. :— "  I  shall  be 
glad  if  yon  will  come  to  some  decision  in  reference  to 
rejected  scantling  ;  at  any  rate,  I  should  feel  obliged 
fur  a  corrected  invoice,  charging  me  with  the  quantity 
approved  of  as  given  you." 

PlU  wrote  deft,  expressing  bis  surprise  that  any 
complaint  should  be  made,  whereupon  deft,  referred 
pit.  to  their  contract,  and  on  the  3rd  Feb.  wrote  pit, 
s.iying,  *'As  soon  as  you  will  render  me  a  correct 
invoice  for  the  oak  scantling  I  will  settle  the  acconnt 
Yon  are  aware  that  a  great  portion  of  it  is  not  cnt  to 
contract,  and  of  which  I  advised  yon  immediately  on 
same  being  landed."  Pit.  then  reqnired  deft,  to 
appoint  a  day  to  meet  and  inspect  the  oak  squares. 
Deft,  did  not,  but  declined  the  scantling  not  in  accord- 
ance Kith  the  specification.  Fit.  then  offered  to  replace 
one  or  more  not  to  size  by  others,  but  deft,  refused,  and 
refused  to  take  possession  of  that  sent  not  to  order. 
rit.  then  wrote  deft,  referring  him  to  his  letter  of  the 
30th  Oct.,  saying,  "  As  yon  wish  us  in  your  letter  to 
select  and  send  you  a  corrected  invoice,  we  have 
selected  203  from  1059,  and  hand  you  a  credit  note 
ot  the  same,"  &e.  Deft,  retimed  the  account,  and 
declined  in  future  to  answer  any  letter  on  the  subject 

It  was  contended,  on  behalf  of  the  pit,  that  the 
correspondence  and  subsequent  conduct  ooustitated  a 
waiver  of  the  original  contract,  and  amounted  to  a 
substituted  contract  to  accept  such  of  the  blocks  ss 
were  in  accordance  with  the  specification;  whilst  it 
was  contended,  on  behalf  of  the  deft,  that,  as 
there  was  merely  an  offer  to  pay  upon  having  a 
corrected  invoice,  which  offer  pit  did  not  accept,  it  led 
only  to  a  negotiation  for  inspecting  the  blocks,  which 
ended  in  deft.'s  retracting  the  offer  altogether,  and 
that  it  did  not  amount  to  a  substituted  contract 

The  cause  was  tried  before  Bylee,  J.,  at  the  list 
Bristol  spring  assizes,  when  the  jury  found  a  verdict 
fui  the  pit  for  16/.  12s.  Sd.  beyond  the  amount  paid  into 
court,  leave  being  reserved  to  move  to  set  aside  the 
verdict  an^  enter  it  for  the  deft  And  a  mio  nisi 
having  been  obtained  accordingly  on  the  ground  that 
there  was  no  evidence  of  a  new  and  substituted  con- 
tract to  take  the  goods,  or  that  the  terms  of  any 
euch  contract,  if  made,  were  complied  with, 

Pridmtix  (jSpete  with  him)  showed  cause  and  re- 
ferred to 

Chapman  v.  Mortm,  II  M.  &  W.  534 ; 
Gordon  r.  Whitehoute,  18  C.  B.  747  ; 
iVa(ti  T.  Aiasworlh,  1  H.  &  C.  83 ; 
Ltri  V.  Orten,  8  £.  &  B.  580,  and  in  error,  1 
£.  B.  &  E. 

if.  Smith,  Q.  C.  {Rowby  with  him),  in  support  of 
the  rule,  referred  to 

Ken  T.  CotetKortk,  7  Ex.  595 ; 
JforreH  v.  FrilA,  3  M.  &  W.  402} 
Cotet  V.  CoUertU,  15  Ves.  5 
Aldridgt  v.  Jaktuon,  7  E.  &  B.  898  ; 
Lntiglon  T.  Higgim,  4  H.  ft  N.  410  ; 
Gibbett  V.  //)//,  2  C.  &  M.  535 ; 
Cwilifft  V.  llarriton,  6  Ex.  906. 

The  Court  directed  subsequently  that  the  question 
should  be  reargued  by  one  coantel  only  on  each  side. 

A'np.  3.  —Prideaux  reargued  it  for  the  pit. 

J/.  Simlk,  Q.C.,  contra,  was  stopped  by  the  Court 
Cur.  adv.   vmU. 

Xov.  10. — Bramwell,  B.  delivered  judgment — In 
this  cose  we  do  not  think  it  necessary  to  hear  Mr. 
MuDlague  Smith,  as  the  court  ue  all  of  opinion  that  the 


rule  should  be  made  absolute  to  enter  the  verdict  (or 
the  deft  The  question  was  whether,  the  dsclarstion 
being  for  goods  sold  and  delivered,  there  was  ssy 
evidence  to  show  that  the  property  in  thi  goods, 
the  subject  of  the  action,  had  passed  from  the 
pit  to  the  deft  There  was  a  contract  to  sell 
certain  oak  timber  cnt  into  scantling  by  the  pit  to  the 
deft ,  a  sample  of  which  he  was  first  of  sU  to  aend 
to  the  deft  for  approval.  He  never  sent  a  sample,  bat 
delivered  a  quantity  of  oak  blocks  which,  it  was 
admitted,  were  not  in  entire  conformity  with  ths 
contract,  and  if  so,  the  deft  had  a  right  to  reject 
them.  He  did  reject  them.  The  question  then  wu, 
whether  any  new  contract  was  made  between  him  sod 
tlie  pit  with  reference  to  any  of  the  blocks.  It  was 
stated,  on  the  part  of  the  pit,  that  there  was  and  for 
this  reason:  there  was  a  letter  stating  Ihtt  d<ft. 
thought  upwards  of  300  were  not  in  conformity  with 
the  contract  and  he  was  willing  to  take  the  rest  pro- 
vided the  pit.  would  select  the  bad  oak  blocks  andteod 
in  a  fresh  invoice.  It  was.  said  ths  pit  had  aceepKd 
the  offer.  Tbo  truth  is,  he  never  had  done  so.  Hs 
wrote  to  the  deft  in  return,  saying  that  he  would  osll 
and  look  over  the  blocks,  never  saying  that  he  admitted 
some  were  not  in  conformity  with  the  contract,  ind 
that  he  would  go  and  pick  them  out  and  send  ia  anew 
invoice ;  but  he  offered  to  meet  the  deft  and  go  over 
the  blocks,  thus,  therefore,  merely  giving  himself  s 
right  to  ssy,  "  I  have  never  agreed  that  these  bkcksin 
not  in  conformity  with  the  original  contract"  Tks 
deft  immediately  wrote  in  reply,  repeating,  in  fact, 
what  be  bad  said  befor^  not  saying,  in  so  assy 
words,  but  in  effect,  "  I  am  not  going  there;  yes  |> 
and  select  the  bad  blocks,  and  then  send  is  an  isvoios  of 
the  good  ones."  Nothing  more  wss  done  (except  tlut 
there  were  some  letters  written  by  the  pit,  not  fisdiog 
the  deft  at  the  place) ;  be  did  not  at  any  tim 
select  the  bad  blocks.  Ho  wrote  several  letters  aajisg 
that  the  account  was  overdue,  always  receiving  tin 
same  answer  from  the  deft.  He  did  not  set  tl« 
matter  right  until  st  length  the  deft,  tired  of  Ihii, 
withdrew  the  offer  and  said — "Now,  I  whdly  reject  sll 
the  blocks,  and  will  have  nothing  further  to  do  witl 
them."  Then  the  pit.,  some  time  after,  did  wbst, 
if  be  had  done  at  first,  wonid  have  given  him  a  am 
of  action  against  the  deft,  he  went  to  the  place  tod 
selected  the  bad  blocks  and  sent  in  •  new  uvoiee  is 
which  he  abated  the  price  of  the  bod  blocks  from 
the  offer.  If  he  had  done  that  when  the  offer  wu 
first  made,  it  would  have  been  a  good  cause  of  sctiai; 
but  he  did  not  do  so  until  the  offer  was  «iu- 
drawn ;  all  that  be  did  in  consequence  of  that  «Ar 
was  to  say,  "  Meet  me,  and  let  ns  see  wb((^ 
any  of  these  blocks  vary  from  the  contract"  Tw 
result  therefoTa  is,  that  the  original  contract  not 
having  been  fulfilled  by  the  pit,  though  Uiere  wis  s 
new  offer  on  the  part  of  the  deft,  that  offer  «• 
never  accepted  by  iha  pit  till  the  deft  bad  withdrsM 
from  the  contract;  then  it  was  accepted,  but  teo 
late.  The  fact  is,  that  the  pit,  perhaps  not  unasts- 
rally,  desired  to  reserve  to  himself  the  right  to  wy 
"  I  have  complied  with  the  contract"  Of  co^lts^  •• 
long  as  he  did  reserve  that  right  he  was  not  ""S^'^ 
the  offer  bused  on  the  notion  that  he  had  net  done 
it  and  he  must  take  the  consequences  of  not  ^^^ 
up  his  mind  ;  snd  it  wonld  not  appear  that  he  W 
complied  with  the  original  contract,  therefore  the  rm 
ought  to  be  made  absolute. 

Bute  aitoltOe  to  enter  verdict  fir  itfi- 

Pit's  attorney,  G.  F.  Pridema,  Bristol. 

I>eft.'s  attorneys,  King  and  Ptmnmer,  BrittoL 
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aSaWN   OABBB  BBSEBYED. 

R«pntM  by  Jomt  Tboxtsos,  Ekj.,  Burrl>ter-at-L«ir. 

Salariag,  Nov.  14. 

(Before  Ebui,  C.  J.,  WiaaniAit  and  Wiluams,  JJ., 

Mabtih  end  Bbamwell,  BB.) 

Rbo.  v.  Rixaldi, 

Forgery — Ph(>togr<ipkic  impranm  on  ghu$—Nole  of 

fortign  eoimtry. 
T%e  maiing  on  a  glasi  plait  a  potiiive  uyirasion  of 

anmidalaiing  ofafortign  itatefor  the pagmmU of 

moneg   hg  mean*  of  phoiographg,  without    lawful 

amtkoriig  or  txcuie,  it  a  fdong  mthin  tht  24  ^  25 

KieC  e.  98,  f.  19. 

Case  stated  by  Eeating,  J.  for  tlie  opinion  of  this 
Conrt. 

Peter  Rinaldi  was  tried  before  me  at  the  last 
Angost  Session  of  the  Central  Criminal  Conrt,  npon 
an  iodietment  framed  open  the  statate  24  &  25  Viet 
c  98,  s.  19,  which  charged  that  he  did  feloniooily,  &c., 
"  make  npon  a  certain  plate,  to  wit,  a  plate  of  glaas," 
&e.,  an  Anstrian  note  fur  the  paTmeot  of  one  gnlden. 

The  indictment,  which  was  to  be  oonsidered  a  part 
of  the  case,  contained  fourteen  ooonta. 

Tbe  first  was  as  follows  t— 

Central  Criminal  Conrt,  to  wit  Tbe  jarors  for 
osr  SoTereign  Lady  the  Queen  npon  their  oath  present 
that,  in  a  certain  foreign  state,  that  is  to  say,  the 
empire  of  Anstria,  for  a  long  time  previons  to  the 
commission  of  the  felony  and  offence  hereinafter 
charged,  and  at  the  time  when  the  said  felony  and 
offence  waa  committed,  and  since,  hitherto  and  np  to 
tbe  present  time,  dirers  nndertakings  for  the  payment 
of  money  of  the  said  foreign  state,  that  is  to  say, 
the  said  empira  of  Anstria,  were  made,  issned, 
negotiated  and  cirenlated,  and  were  lawfully  cnrrent  in 
the  said  foreign  atate,  and  that  tbe  said  nndertakings 
for  tlie  payment  of  money  were,  and  each  of  them  re- 
tpectirely  was,  daring  all  the  time  aforesaid,  made, 
issned,  negotiated  and  cirenlated,  and  were  cnrrent  as 
aforvaaid  for  payment  of  a  certain  amonnt  of  foreign 
money,  that  is  to  aay,  for  payment  of  one  piece  of  coin 
called  a  gnlden,  of  the  currency  of  the  said  foreign 
slate,  to  wit,  tbe  empire  of  Anstria,  the  eaid  piece  of 
cdn  being  lawfully  cnrrent  in  the  said  foreign  state, 
and  being,  during  all  the  time  aforesaid,  of  great  Talus, 
to  wit,  each  gnlden  being  of  the  Talne  of  two  shillings 
in  English  money,  and  each  of  the  said  nndertakings 
for  tlie  payment  of  money  being  for  tbe  payment 
of  one  gulden.  And  the  jurors  aforesaid,  upon  their 
oatb  aforesaid,  do  further  present  tW  Peter  Rinaldi, 
late  of  the  city  of  liondon,  labourer,  well  knowing  the 
premtses,  and  whilst  the  said  undertakings  were  so  as 
aforesaid  lawfully  cnrrent  in  tbe  said  foreign  state,  to 
wit,  the  empire  of  Austria  as  aforesaid,  to  wit,  on  the 
23rd  day  of  Jane,  A.  D.  1863,  in  the  city  of  London, 
and  within  tbe  jurisdiction  of  the  Central  Criminal 
Court,  wilfully  and  feloniously  and  without  the  autho- 
rity of  the  said  foreign  state,  and  without  lawful 
authority  and  without  lawful  excuse,  did  mnke  upon  a 
certain  plate,  to  wit,  a  plate  of  glaas,  an  undertaking 
for  payment  of  money,  to  wit,  for  payment  of  one 
gnlden,  purporting  to  l>e  one  of  tbe  said  nndertakings 
lot  payment  of  money  of  the  foreign  stale  aforesaid,  to 
wit,  the  said  empire  of  Austria,  so  nude,  issued,  nego- 
tiated and  circulated,  and  lawfully  current  in  the  said 
fordgn  state  as  aforesaid,  against  tbe  form  of  the 
statute  in  such  ease  made  and  provided,  and  against 
tbe  peace  of  our  Sorereign  Lady  the  Queen,  her  crown 
and  dignity. 

It  was  proTad  that  the  prisoner  employed  a  photo- 
grapher to  eonnterfeit  Austrian  bank  notes,  his  direc- 
tions being  to  take  the  tmprearion  of  the  note  on  glass 
by  means  of  the  photograpbio  process,  and  then  get  it 
tB|nT»4  on  metal  or  wow),  so  m  afterwards  to  strike 


off  the  notes  when  the  proper  bank-note  paper  oould  b* 
procured  from  the  Continent.  The  photographer 
accordingly  took  off  on  a  glass  plate  a  "  positir* " 
impression  of  ths  note  and  showed  it  to  the  prisoner, 
who  was  apprehended  whilst  approTing  of  the  impres- 
sion and  giring  further  directions  with  respect  to  it. 
It  appears  that  the  process  of  photography  consists  in 
exposing  to  the  light  a  plate  of  glass  properly  pre* 
pared  with  collodion,  with  tbe  note  opposite,  by  wbieh 
means  the  shadow  or  impression  of  the  note  is  pro- 
duced upon  the  glass.  This  impresnon  is  called  "  s 
poaitire,"  and  by  oonrerting  it  into  a  "negatire," 
which  is  easily  done,  notes  can  either  be  printed  by 
photography  to  any  extent  on  properly  prepared  sensi- 
tire  paper,  or  may  fca  engraved  from,  as  directed  to 
be  done  by  the  prisoner ;  but  tbe  impression  of  ths 
note  could  not  be  printed  or  engraved  until  the  posi- 
tive was  converted  into  a  negative.  The  impression 
was  described  by  the  witnees  as  a  mere  «hadow  on  the  . 
surface  of  the  glass,  and  easily  washed  off  until  fixed, 
and  it  was  found  necessary  to  vamiah  the  impression 
taken  in  order  to  fix  it  for  production  at  the  triaL 
Tbe  counsel  for  ths  prisoner  objected  that  no  offisnoe 
was  proved,  that  the  statute  did  not  contemplate  the 
use  of  photography,  but  an  "  engraving  or  making," 
by  cutting  into  the  surface  of  some  material  for  ths 
purpose  of  taking  impreasioas  therefrom,  that  pro- 
ducing an  evanescent  shadow  of  the  note  npon  glass, 
though  intended  to  be  subsequently  need  for  tbe  pur- 
pose of  engraving,  was  not  within  the  statute,  and 
that  the  engraving  of  tbe  note,  which  waa  ultimately 
contemplated  and  directed  by  the  prisoner,  never  was 
made. 

I  thought  the  case  within  the  statute,  and  so  directed 
tbe  jury,  who  found  the  prisoner  guilty,  and  I  respited 
the  judgment  for  the  opinion  of  tbe  Court  of  Criminal 
Appeal.  U.  S.  Keatiho. 

Afeiealfe  for  the  prisoner. — ^The  proenring  of  tbe 
copy  of  the  note  to  be  photographed  in  tbe  "  positiTe," 
was  not  engraving,  or  making  an  nndertaking  for 
payment  of  money  within  the  meaning  of  sect.  18  of 
24  ;&  25  Vict,  c  98,  which  enacts  that  *■  whosoerer, 
without  lawful  autbority,  or  excuse  (the  proof  whereof 
shall  lie  on  the  party  accused),  shall  engrave,  or  in 
anywise  make  upon  any  plate  whatsoever,  or  npon  any 
wood,  stone  or  other  material,  any  bill  of  exchange, 
promissory  note,  undertaking,  or  order  for  payment  of 
money,  or  any  part  of  any  bill  of  exchange,  promis- 
sory note,  undertaking,  or  order  for  payment  of  money, 
in  whatsoever  language  the  same  may  be  expressed,  and 
whether  the  same  shall  or  shall  not  be,  or  be  intended  to 
be  under  the  seal  purporting  to  be  the  bill,  note,  nn- 
dertaking  or  order,  or  part  of  tbe  bill,  note,  trnderUJcing 
or  order  of  any  foreign  prince  or  state,  or  of  any 
minister  or  officer  in  tbe  service  of  any  foreign  prince 
or  state,  or  of  any  body  corpurats,  or  body  of  the  like 
nature  constituted  or  recognised  by  any  foreign  prince 
or  state,  or  of  any  person  or  company  of  persons  resi- 
dent in  any  country  not  under  the  dominion  of  Hor 
Majesty,  or  shall  use  or  knowingly  bare  in  bis  custody 
or  possession  nny  plate,  stone,  wood,  oi  other  material 
upon  which  any  such  foreign  bill,  note,  undertaking  or 
order,  or  any  part  thereof,  shall  be  engraved  or  made, 
or  shall  knowingly  offer,  utter,  dispose  of  or  put  off,  or 
have  in  bia  custody  or  possession,  any  paper  npon 
which  part  of  such  foreign  bill,  note,  imdertaking  or 
order  shall  be  made  or  printed,  shall  be  guilty  of 
felony."  This  was  a  mere  shadow  on  glass,  which  had 
to  he  varnished  in  order  to  preserve  it  for  the  sake  of  its 
being  used  as  evidence  in  the  case.  It  required  another 
process  to  be  gone  through  before  it  could  be  converted 
into  an  "  engraving"  or  used  for  "  making."  No  doubt 
what  was  dons  was  an  element  in  the  process ;  hut  from 
a  "  positive  "yon  could  not  engrave  a  copy  of  the  under- 
taking. It  might  have  been  an  overt  act,  showing 
that  the  prisoner  intended  to  engrave,  bat  it  WM  n«t 
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couipleU  t»  «a  to  come  within  this  aectioo.  Oamberi 
V.  JiaU,  32  L.  J.  166,  C.P.,  wbicli  decided  tliat  photo- 
graphic  c»pies  of  an  engraring  were  piracies  within  the 
Copyright  Acts,  has  no  application  to  Ibis  case. 

I'olaad,  for  the  prosecution,  was  not  called  npon. 

Kkle,  C.  J.— I  am  o,''  opinion  that  this  conviction 
was  rii;h(.  [Uis  Lordship  then  read  the  language  of 
the  section.]  The  prisoner  clear!/  made  on  a  plate  of 
glass  an  undertaking  for  the  payment  of  mouey.  An 
undertaking  for  tlie  payment  of  money  lies  in  a  certain 
form  of  words.  The  process  adopted  in  taking  off  on 
a  plate  the  positive  impression  of  t)ie  note,  is  to  put 
on  the  pUte  tho  exact  words  more  perfectly  than  could 
have  been  done  before  the  discovery  of  pliotography. 
The  object  of  the  statute  npon  which  tliis  indictment 
is  founded  is  to  prevent  the  counterfeiting  of  foreign 
securities.  I.eaving  out  of  consideration  the  question 
of  intcut,  this  is  a  copying  of  an  undertaking  for  the 
payment  of  money ;  and  the  prisoner  does  that  without 
authority  or  excuse.  And  I  am  of  opinion  that  the 
case  is  within  the  words,  as  it  is  dearly  within  the  inten- 
tion of  the  statute.  It  has  been  pressed  npon  the  Court 
th<it  this  photographic  impression  was  merely  a  pre- 
liminary process,  and  in  an  evanescent  form.  But  the 
st:ituts  may  apply  to  any  stage  of  the  process,  and 
though  this  photographic  copy  was  in  the  first  stage 
only,  and  in  the  evanescent  form,  the  prisoner  was 
clearly  guilty  of  the  offence  of  forgery  within  the  statute. 

The  rest  of  the  Court  concurring, 

Comktioit  aj/irnud. 


ADIdRALTY  OOTTRT. 

Kcported  by  Bobbbt  A.  rnncsABD,  D.C.L.,  Bairiater-at-Law 

Satitrday,  Nov.  14. 
TitB  Black  Diamond. 
CoBUkm  —  Vesielt  eroising — EnglUh  and  foreign 
vokIi. 
Tlie  fortign  tltam-vutd  B.  0.  lav  Oie  grtm  and 
white  liglttt  of  another  ileamer  (the  Eegliih  $lean- 
vettel  B.  D.)  dielant  about  a  nute  and  a  half,  and 
a  point  on  the  Mlarboard  bow.     The  B,   0,  ported. 
The  B.  D.  kept  her  coiurie,  and  at  the  lait  moment 
elarboarded : 
lltlJ,  that  the  B.  0.  ought  either  to  have  kept  her 
cowte,  or  to  have  ilaaed  until  thepreciee  lituation 
of  the  other  veetel  had  been  aicertained;  that  the 
B.  0.  improper^  portel,  and  teas  there/ore  to  blame. 
The    paddle-steamer  Baron   Osy,  S03  tons,  from 
Antwerp  for  London,  and  the  British  screw-steamship 
Black  Viamoad,  399  tons,  from  London  for  Sunder- 
land, came  into  colUsiou  off  the  House  Light,  in  the 
Tliames,  about  3.  (.ra.  on  the  4tb  Dec  last. 

On>,bi:balf  of  the  Baron  Otg  it  was  npresented  that 
she  was  steering  W.  ^  M.,  carrying  her  proper  lights, 
when  the  white  and  green  lights  of  the  Blaak  Diamond 
were  soen  nearly  ahead,  half  a  point  on  her  starboard 
bow,  and  about  a  mile  off,  whereupon  her  helm  was 
ported  ;  that  shortly  afterwards,  as  the  red  light  of  the 
Jtlaek  Diamond  did  not  appear,  the  helm  of  the  Boron 
Otg  was  pat  hard  a-port,  and  that,  when  the  ships  were 
oearing,  he  engine*  w«r«  stopped  and  reversed,  and  the 
Black  Diamond  was  hailed,  but  that,  nevertheless,  the 
Black  Diamond  struck  the  Baron  Otg  with  ber  stem 
on  the  port  side  bufure  tlie  paddle-box,  smashing  the 
red  lantern  and  doing  considerable  damage. 
.  Tuc  case  on  behalf  of  the  Blick  Diamond  was,  that 
she  was  steering  £.  ^  N.,  showing  her  regulation  lights, 
when  tho  masthead  light  of  the  Baron  Otg  was  per- 
ceived two  to  three  poiuts  on  ber  starboard  bow,  two 
miles  off;  that  shortly  afterwards  the  green  light  ap- 
peared broader  on  Jie r  starboard  bow ;  that  she  kept 
her  course,  but  that  the  Baron  Oeg  improperly  ported 
Iter  hrliQ  nod  rendered  the  collision  inevitable;  and  { 


that  thereupon  the  helm  of  the  Black  Diamond  «it 
put  to  starboard  to  ease  the  blow,  and  her  engin* 
were  stopped,  but  that,  notwithstanding,  the  Birtn 
Oty,  with  ber  port^  paddle-wheel  knuckle,  struck 
the  Black  Diamond  on  her  starboard  beam,  knocked, 
in  two  of  her  plates,  then  struck  her  further  forward 
and  near  her  starboard  bow,  doing  great  damage. 

The   witnesses  on  both  sides  were  exammed  vie 
voce. 

The  Court  was  assisted  by  Cafltiin  Bax  and  Captsu 
Arrow. 

Karilake,   Q.C.  and   V.  Ltuiinglon  appeared  f«t 
the  Baron  Oig. 

Brett,  Q  C.  and  E.  C.  Clarkson  lot  the  iKoet 
Diamond. 

Dr.  Ldsrinotok,  addreuing  the  Elder  Brethem, 
said: — Gentlemen,  the  most  important  part  ofthiacne 
for  your  consideration  is,  what  occurred  nptn  tboa 
vessels  mutually  sighting  each  other,  and  the  circaia- 
stances  which  led  to  the  measures  which  each  of  tbsm 
adopted  at  that  time.  It  is  proved  to  my  mind,  by 
the  whole  of  the  evidence  in  the  case,  and  by  the  pre- 
duction  of  the  iron  plates,  that  the  oollisbn  took  place 
by  the  Black  Diamond  striking  the  Baron  Of  with 
her  stem.  Can  yon,  from  the  mode  of  collision,  form 
any  opinion  as  to  what  did  occur,  or  not?  for  if  tbs 
mode  of  collision  does  not  furnish  yon  with  any  ufof- 
mation  as  to  the  prooeding  facta  which  did  occur,  it  is 
of  very  little  importance  in  this  case.  One  of  the  meit 
essential  parts  of  the  case  is — was  the  Baron  Oti,  oo 
her  own  showing,  to  blams  ?  Taking  the  facts  H 
alleged,  that,  aooording  to  ber  own  statement,  she  des- 
cried a  green  and  white  light  about  half  a  point  on  bn 
starboard  bow,  distant  about  a  mile,  and  that,  on  ss 
descrying  these  green  and  white  lights,  she  ported  ktr 
helm,  was  she  right  or  was  she  wrong?  The  statals 
does  not  apply  at  all,  and  the  case  must  be  decided  so- 
cording  to  the  rule  of  the  sea  and  maritime  law,  wbiek 
I  take  to  be  to  a  certain  extent  in  accordance  with  tbi 
provisions  of  the  statute,  that  when  two  vessels  sn 
meeting  each  other  nearly  end  on,  each  vessel  shsU 
port  her  helm.  If  the  case  stood  there  nnply,  I 
should  have  no  difficulty  whatever  ;  but  she  saw  tkt 
white  and  saw  the  green  light.  Well,  then,  the  uses- 
tion  is  this— if,  seeing  a  vessel  nearly  ahead,  and  serisg 
the  green  light  and  the  white  light,  whether  that  does 
not  alter  the  state  of  things  most  materially ;  I  pnsnaS 
not  to  venture  npon  that  part  of  the  case,  upon  which 
I  am  not  so  competent  to  give  a  judgment  as  yot, 
gentlemen,  are;  but  I  should  imagine  that  tceiiiglbo 
green  and  whits  lights  must  have  afforded  informstioa  Is 
those  who  saw  them  that  the  vessel  was  passing  on,  not 
coming  in  a  direct  luie,  but  pasung  on  m  the  stni^ 
line  in  which  you  would  apprehend  her  tob*  npoa  st 
seeing  the  white  and  green  lights.  That  is  an  impertnt 
consideration  for  you,  because  we  must  not  wsebt 
the  rule  of  port  helm  nnlest  the  drcumataiWM  •» 
such  aa  to  render  it  perfectly  clear  to  those  who  sn 
conducting  the  navigation  of  the  seas  that  fdlownK 
that  rule  is  likely  to  bring  on  mischief  and  not  to  snid 
it.  I  do  not  trouble  you  with  respect  to  what  was  taj 
afterwards— whether  the  helm  was  put  to  port,  Iw* 
a-port,  and  the  engines  stopped  and  reversed,  and  sell, 
because  I  think  it  all  hinges  on  the  first.  I  ses  no 
reason  to  say  the  Baron  Otf  was  to  blame  in  aiytlug 
she  did  afterwards  if  she  was  right  in  porting  tf 
helm.  As  to  the  Black  Diamond,  her  sUtemeat », 
she  saw  originally  the  white  lights,  and  then  .'""H 
watched,  saw  the  green  light,  and  upon  so  doisg  •»• 
kept  her  course,  and  soon  afterwards  starboarded  k« 
helm.  Was  she  right  or  wrong  upon  ber  own  stste- 
ment?  That  she  starboarded  i*  a  fact  in  the  ciM. 
Was  she  wrong  or  right  upon  that  measnte  It  ■■ 
useless  for  me  to  comment  upoa  thai,  it  is  for  jou  W 
determine. 

After  cousnttation  vitb  tho  Trinity  Masttn, 
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Dr.  LusHisOTOx  said : — ^Tbe  gentlunan  with  whose 
»ni«t«nce  1  bare  bwa  faroond  an  of  opinion  that  the 
Baro»  Osy  was  solely  to  blame  for  this  collision. 
Tbejr  are  of  opinion  that  when  the  pilot  saw  this 
Teasel,  the  Black  Diamond,  aoGordiag  to  their  own 
statement,  only  half  a  point  upon  the  starboard  bow, 
but  at  the  same  time  saw  the  green  and  white  light,  he 
oQgbt  eitber  to  liave  kept  his  coarse,  or  ongbt  to  have 
tlowed  antil  ha  ascertained  the  preebe  situation  of  the 
other  Teasel,  and  not  hare  parted  at  once  without  anjr 
CDOsideration.  Dtertt  aeeordmglj/. 

Tuesday,  Not.  17. 

Tbe.Eleonosb. 

Si»leor$  armteda  veuel  m  an  action  huliluted  lo  (ie 

nan  o/'SOOL     The  oienert  apptartd  abtolmtely  and 

filid  affidavit*  of  value,  and  the  ve$$el  mu  imme- 

diitel]/  rehated.     T/ie  sum  o/ lOL  mu  subeequenilg 

awarded   bj  magistrata  to    the  pUe.  in  rttptct  of 

the  talvage    urvicee.      The  court  condemned  the 

talvori  in  the  coit*  of  the  nit  for  ealvage,  and  the 

veuel  having  been  eight  dags  wuier  arrest  in  the 

srit,  M  the  sum  of  20L  as  (bimages. 

The  schooner  Eleonore,  on  the  11  th  July  last,  with 

a  cargo  of  not  cakes  on  board,  was  Ijing  alongside  a 

wharf  in  the  port  of  Hull  and  discharging  her  cargo, 

when  a  fire  broke  oat  in  some  premises  adjoining,  and 

the  pits.'  steun-ressel  Hariawag  dragged  the  Eleonore 

dear  of  the  conflagration  and  safelj  moored  her. 

For  thee*  aerrices  an  action  was  entered  in  the  >nm 
of  800/.,  and  on  Jul;  IGth  the  schooner  was  arrested 
in  that  aeUon.  On  Jaljr  18th  an  abaolnte  appearance 
was  entered  on  behalf  of  the  owners  of  the  schooner, 
and  affidarits  that  the  seboonei  and  cargo  were  worth 
«ol;  832A  baring  been  filed  on  the  22nd  Juljr,  the 
plu.  on  the  24th  July  withdrew  their  arrtat,  and 
oficrt-J  to  pay  the  defts.'  costs  then  due.  The  pits, 
tu'jjcijuently  made  a  claim  for  salvage  before  the 
inagiiirates  at  Hull,  who  awarded  them  the  sam  of  lOL 
Tlic  (lefts.'  vessel  baring,  owing  to  theu:  being  unnble 
to  obtain  bail,  remained  nnder  arrest  from  the  1 6th  to 
the  24tk  July,  the  oonrt  was  now  mored  that  the 
[ills,  be  ooodemned  in  costs  and  damages,  and  affidavits 
vers  filed  on  behalf  of  the  pits.,  showing  that  in  eon- 
teijanice  of  the  detention  of  the  Teasel  her  owners  had 
l«t  the  sam  of  67^  10s.  7d. 

I'.  OusAington  appeared  for   the    owners  of   the 
£/;«fu>re,  and 
Spinks  for  tba  salvors. 

The  CovBX  expressed  its  disapprobation  of  the 
•ciiun  having  been  entered  in  the  large  sum  of  800'., 
tiie  vcfciel  and  cargo  beiug  worth  only  832<.,  and  held 
tlial  It  waa  iucnmbent  on  the  party  making  the  arrest 
ill  such  a  case  to  take  the  proper  measures  to  ascertain 
tin  value  of  the  property,  and  to  be  careful  not  to 
irrest  when  the  conrt  bad  no  jurisdiction.  The  Court 
wu  dearly  of  opinion  that  the  plls.  were  liable  for 
costs  and  damages  in  consequence  of  the  illegal  deten- 
tioa,  but  that  the  defts.'  account  of  his  loss  so  occa- 
sioned waa  nnsatiafactory.  The  Conrt  considered  that, 
Bnder  the  drcumstancea,  the  expense  of  a  reference  to 
the  registrar  and  merchants  to  ascertain  the  precise 
smonnt  of  loss  was  nnadrisal'le,  and  from  the  proofs 
brfute  the  conit  condemned  the  pits,  in  the  sum  of 
iOL  as  damages  and  in  costs, 

Tuesday,  Nuv.  17. 
Tub  Timor. 
Wages — Payment  to  consul. 
In  a  snitfvr  ieagts  by  foreign  seamen,  if  their  consul 
interrenes  eMd  asks  that  payment  of  the  teages  due 
(•<  then  be  made  t"  him  on  th-ir  behalf,  the  court 
vanity  grants  the  o/iplicatiim. 
Au  acti'ii  <>f  wager,  iu  the  sum  of  700/.,  bad  bteu 


instituted  by  the  master  against  the  above-named 
vessel  belonging  to  the  port  of  Boston  in  America, 
and  nnder  a  decne  in  the  suit  the  vessel  had  been 
sold,  and  the  net  proceeds,  amounting  to  1689/.  17t.  Sd. 
paid  into  court. 

An  appearance  had  been  entered  on  behalf  of  the 
owners  of  one-eighth  share  of  the  vessel,  and  also  on 
behalf  of  the  American  oonsni. 

X>eana,  Q.C.  on  behalf  of  the  Americao  oonsni,  and 
npon  an  aflidavit  of  consent  by  owners  of  six-nghtb 
shares  of  the  vessel,  and  on  the  consent  of  the  other 
deft.,  moved  the  court  to  decree  that  the  proceeds  b« 
paid  to  the  consul,  he  ondertaking  to  apportion  thsm 
amongst  the  parties  entitled. 

Dr.  LusHiMQToa. — ^A  motion  on  behalf  of  a  foreign 
consul,  that  the  amount  claimed  in  a  suit  for  wages  by 
seamen  belonging  to  the  country  which  he  represents, 
may  be  paid  to  him  for  their  use  is,  under  circnmstances 
like  the  present,  granted  as  of  course.  If  the  consul 
objects  to  the  conrt  enlertaining  a  suit  of  this  nature 
on  behalf  of  mariners  belonging  to  bis  country,  the 
eonrt  always  orders  that  the  suit  be  discontinued ;  and 
if  the  consnl  himself  undertakes  to  do  justice  between 
the  parties,  the  court  is  always  satialied  with  that 
assurance,  and  transfers  the  matter  to  bim  altogether. 

lfo<kiit  ^roMtoi/. 


00T7BT  OF  BANKBUPTOT. 

Reported  by  A.  A.  Ooxia,  Esq.,  Barrlster-at-Law. 

Oct.  19  and  20. 

(Before  Mr.  Commissioner  Gouijidrn.) 

Ex  parte  Mabia  Ladd,  re  Maria  Ladd. 

Seleasefrom  custody — Married  taoman. 

The  court  wiU  not  release  from  custody  a  bankrupl 

viho,  being  a  married  toonon,  has  tradedas  ajema 

sole,  tmd  incurred  the  detaining  credHor'i  debt  by 

rtpreseatatioiu  that  she  was  so. 

Belease  from  custody.  The  bankrapt  was  described 
as  "of  Ko.  74,  Wells-street,  Oxford-street,  Middlesex, 
ont  of  basiness,  and  previoasly  of  No.  24,  Stangate, 
Lambeth,  Surrey,  baker,  being  the  wife  of  Benjamin 
Ladd,  and  living  apart  from  her  husband,  a  prisoner 
for  debt  in  the  debtors'  prison  for  London  and  Middle- 
sex, in  tba  city  of  London." 

The  bankrapt  was  anested  on  the  3rd  Oct.  1863,  at 
the  suit  of  Isaac  Wilcox,  for  69/.  13s ,  recovered  by 
him  in  an  action  apon  ■  bill  of  exchange  for  66/. 
in  the  Conrt  of  C.  B.  She  then  took  out  a  summons 
before  Byles,  J ,  at  chambers,  to  set  aside  the  pro- 
ceedings in  the  action  Wilcox  t.  Ladd,  and  for  her 
release  from  custody,  npon  the  ground  that  at  the  time 
the  debt  was  contracted  she  was  a  lawfully  married 
woman,  and  that  her  haaband  then  lived  and  was  tlyn 
living,  carrying  on  business  aa  a  baker  in  Grangs-road, 
Bermondsey,  whilst  she  lived  separate  from  him  in 
Wells-street,  Oxford-street  On  the  other  hand,  the 
pit.  in  tba  action  and  three  other  witnesses  swore 
positively  that  she  had  always  represented  herself  to 
them  aa  being  a  widow,  and  that  her  lata  husband, 
who  was  in  the  habit  of  ill-using  her  in  his  lifetime,  had 
died  some  years  sinoe;  that  she  bad  for  seventeen  years 
fxst  carried  on  the  business  of  a  baker  on  her  own 
account  at  Stangats  aforesaid,  and  had  a  son  then 
sixteen  years  of  age  whom  she  had  jnst  articled,  and 
that  the  payment  of  the  premium  had  left  her  short  of 
cash.  She  also  represented  that  she  was  possessed  in 
her  own  right  of  a  valnable  lease  of  premises  in  Stan- 
gate,  which  shs  was  about  to  sell,  and  that  ont 
of  the  proceeds  of  the  sale  she  would  repay  the 
amount  of  the  loan.  Uyon  these  representationa  the 
pit.  was  induced  to  diaeonnt  her  acceptance,  which 
was  the  subject  of  the  action,  and  at  tlie  same  time  b« 
ttceired  from  her  tbe  follo'.Ting  order  ;  — 
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£x  parte  Mabu.  Laod,  n  Mabia  Ladd. 


[Bark. 


"To  Hr.  Griffiths,  GrajVinn. 

"  PleiM  retain  and  pay  Hr.  Wileox,  of  Moorgat«- 
street,  ont  of  tba  balance  of  porcbaM-money  coming  to 
mo  for  pnrohaM  of  my  pmniae*  at  Stangate,  tha  sum  of 
66A  Maria  Ladd. 

"  and  Apia  1863." 

Upon  this  eridenca  tba  learned  jadge  dismissed  the 
sninmons  npon  the  groand  tbat,  as  the  pit  was  induced 
to  part  with  bis  money  by  reason  of  her  representations, 
and  she  bad  not  pleaded  her  covertare  in  bar  to  the 
aelion,  she  was  not  entitle'!  to  any  assistance  from  the 
oonit. 

The  bankrupt  thereupon  presented  her  petition  to 
this  conrt  on  the  15th  Oct,  npon  which  she  wss 
adjudicated  the  same  day.  Upon  her  application  to 
the  commissioner  for  her  release,  she  was  opposed  by 
the  detaining  creditor  npon  the  same  eridence  that  was 
addnoed  before  the  jndge  at  clumbers.  The  case  was 
adjourned  to  enable  her  to  answer  the  affiJarits,  which 
was  accordingly  done.  In  her  affidavit  filed  in  reply, 
it  wss  stated  that  she  bad  supported  herself  for  a  great 
many  years  by  her  own  exertions,  bsTing  been  sepa- 
rated from  her  husband,  who  had  contributed  nothing 
for  her  support;  and  tbat  she  bad  for  fire  years  carried 
on  bosioess  as  a  ,^sie  tole,  at  Stangate,  Lambeth. 
She  denied  tbat  she  had  erer  represented  herself  as 
a  widow  to  either  of  the  parties,  or  that  ahe  had  erer 
been  asked  the  question,  and  stated  her  belief  that  the 
circumstance  of  her  separation  from  her  husband  was 
well  known  to  one  of  the  witnesses,  it  hariog  more 
llian  once  formed  the  subject  of  conrersation  between 
them ;  that  it  was  well  known  in  the  neighbourhood 
where  she  leaidsd  tbat  abe  bad  a  bwband  liring,  as 
lie  bad  molested  her  upon  one  occasion,  when  she  was 
obliged  to  arail  herself  of  the  protection  of  the  police. 

Read  now  spplied  that  the  bankmpt  might  be 
released  from  custody.  Sh«  was  a  trader  within  the 
meaning  of  the  bankmpt  law,  hsTing  carried  on 
business  as  •  bsksr  for  fire  years.  She  had  been  duly 
adjudged  bankmpt  as  a  trader,  and  was  therefore 
entitled  to  the  b«ne6ts  accorded  to  bankrapts,  more 
especially  if  she  were  to  be  bald  respondble  for  the 
debt  she  had  contracted,  and  npon  which  she  had  been 
arreated.  There  was  nothing  within  the  exception  of 
the  1 18tb  section  of  the  Act  of  1849  which  disentitled 
her  to  her  discharge.  If  she  were  not  liable  for  the 
debt,  neither  was  she  a  proper  subject  for  imprison- 
ment; so  that,  in  any  case,  she  ought  not  to  be 
detained. 

Baghji  appeared  for  the  detaining  creditor. — He 
contended  that  the  debt  bad  been  contracted  by  mis- 
representation and  fraud.  The  question  was,  whether 
a  married  woman  who  had  contracted  a  debt  whilst 
living  separate  and  apart  from  her  husband,  without 
any  process  in  the  Matrimonial  Court,  was  entitled 
to  kt  released  from  custody,  she  being  a  bankmpt,  but 
not  baring  traded  as  s  ftm»  $oh  in  either  London 
or  Bristol.  It  was  well  known  tbat  a  married  woman 
living  apart  from  her  husbsnd  and  having  a  separate 
maintenince,  ooold  not  enter  into  •  contract,  or  be  sued 
as  a  feme  loUi  (,ManiaUt.  JitUUm,  8  T.  It.  545.) 
In  conformity  with  this  principle,  the  Insolvent 
Debtors'  Court  had  refused  to  discharge  a  married 
woman  who  was  in  custody  for  debt  contracted  by  her 
prior  to  her  marriage,  npon  the  ground  that,  being  a 
Jim*  eoverl,  she  could  not  execute  the  assignment  or 
warrant  of  attorney  required  as  a  oondition  for  her  dis- 
charge: (Cooke's  Insolvent  Law,  260,  868.)  That 
was  the  law  under  the  1  Geo.  4,  o.  119,  which  Waa 
superseded  by  the  3  Geo.  4,  c.  1S3,  and  continued  in 
the  I  &  3  Viet  c.  110,  s.  101.  This  last  Act  bang 
r>-|>ealed  by  (ba  B.  A.  1861,  the  state  of  the  law 
reverted  back  to  what  it  liad  been  previously.  He 
contended  that  the  bankmpt  was  not  a  proper  subject 
of  the  bankmpt  law,  inasmuch  as  her  husband 
was   liable  for  her  d«bt^  and  tbat  this  debt  bad 


been  contracted  during  oorertare.  The  court,  there- 
fore, ought  to  follow  the  course  pursued  by  Bylai,  J., 
and  refuse  to  release  her. 

Jlted  in  reply. — The  bankmpt  was  entitlsd  to  com 
to  this  court  to  be  released  from  her  debts  wbicb  iIh 
had  incurred  in  trade  as  a/eais  sots,  and  in  respect  of 
which  she  was  liable  to  tbe  bankrapt  law,  and  oosw- 
qnently  entitled  to  the  bene6t  of  all  interlocntorj  pro- 
ceedings. [The  CoxKiaaioirBB. — The  qnettion  a, 
whether  under  the  1 12th  section  she  is  not  entitled 
to  her  release.  The  words  of  the  section  are,  "and 
where  any  peraon  has  been  adjudged  bankropt,"  Ik. 
Tbe  point  you  bare  to  oonaider  is,  whether  tbe  wordi 
"  any  peraon  ".exclude  any  person  not  subject  to  llw 
bankrapt  law.]  The  qnesiion  was  not,  wbetbtr  or 
not  she  might  be  a  bankrapt  Tbat  quitioii 
mtut  be  discussed  at  some  future  ttime.  [Tbe 
CoMKissioxsR.  —  The  question  is,  whether  thii 
women  is  to  take  advantage  of  her  own  wrong  bj 
holding  herself  out  as  a /one  tok,  and  when  abe  cm 
have  no  property  of  any  kind  apart  from  her  botbaiil 
To  hold  that  wonid  be  a  monstrous  anomaly.]  If 
the  bankrapt  were  in  custody  for  debt  within  the 
meaning  of  the  Act  of  Parliament  That  wu  ap- 
parent by  the  whole  prooeediogs  in  the  aetimi- 
That  being  ao,  be  submitted  she  was  entitled 
to  be  released.  This  principle  had  been  acted  apn 
by  Mr.  Commissioner  Fsne  in  Re  i/ory  Auri 
(20tb  April  186S,  not  reported),  ssd  by  Hr. 
Commissioner  Holroyd  in  Re  Butler,  7  L.  T.  Bep. 
N.  8.  867.  Tbe  time  when  the  debt  wss'oeDtracted, 
whether  before  or  sfter  marriage,  wu  immataial  it 
considering  the  question  of  principle^  which  wai 
not  when  the  debts  were  contracted,  but  wbethr 
the  bankrapt  being  a  married  vroman  and  in  emtedr, 
the  words  of  tbe  112th  section  were  large  enoogh  to 
embrace  her.  If  tbe  court  should  be  of  opinion  Ibit 
they  were  not  suffideotly  elaatic  for  that  purpose,  tbe 
necessary  effect  would  be  to  retain  her  in  piiaoo  for 
an  indetioite  period,  which  tbe  Legishiturs  never  oooU 
have  contemplated. 

Mr.  Commissioner  GomAinttr.— All  these  casei 
must  depend  npon  the  particular  facts  of  eadi  caie. 
The  principle  involved  is  not  so  much  one  of  bsskrapt 
law,  as  it  is  well  established  that  no  penon  absll  be 
allowed  to  take  advantage  of  bis  own  wrong.  Tbe 
question  here  is,  whether  the  debtor,  who  beio;  > 
married  woman,  holds  herself  ont  to  the  world  as  • 
yerne  $oU,  and  says  that  her  husbsnd  is  deed,  anil  Ibit 
she  is  possessed  of  property  which  she  is  sbent  to 
dispose  of,  and  so  contracts  debts  with  every  om 
who  may  be  able  and  willing  to  tnut  btr, 
shonld  turn  round  and  say  to  those  creditoo  »bo 
have  been  ao  deceived  and  ^defrauded,  that  notviib- 
standing  all  this,  she  is  a  married  vroman,  tbat  her 
husband  is  liable  for  her  debts,  and  that  abe  is 
entitled  to  be  released  from  prison  whither  ibe  bas 
been  taken  by  a  creditor  who  baa  trusted  her  lolelT 
upon  the  belief  and  representation  tbat  abe  was  able  to 
contract  debts.  It  would  bo  a  very  dangerous  thing  lo 
say  that  such  a  person  shonld  be  in  as  good  a  po6it)<'D 
as  if  she  had  spoken  the  trath  and  nothing  bat  tbe 
troth.  I  think  that  such  a  person  must  take  tbe  too- 
seqnences  of  her  own  sets.  Byles,  J.  acted  opM 
this  prindple  when  be  said  that,  having  done  til  tbia 
and  held  herself  out  to  the  worid  as  a  single  wemaii, 
he  could  not  release  her.  It  is  said  that  it  ia  a  great 
hardabip  not  to  release  her;  but  in  my  optoion  * 
would  be  a  great  hardship  upon  the  oiditois  if  abe 
wera  now  to  be  released.  The  troth  is,  it  is  no  htid> 
ship  at  an.  As  well  might  a  pickpocket  ssy  thst  it  • 
a  greet  hardship  tbat  he  cannot  have  his  fibo^ 
he,  however,  as  well  as  the  oUier,  has  lost  bit  tteity 
through  his  own  misconduct,  of  which  tbe  law  ""J"* 
permit  him  to  take  advantage.  But  I  do  not  tww 
tbe  application  solely  npon  tbisgrviwd.    IlkHMtl 
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Xe  WiLLUM  Baliabd. 


[Baxk. 


eaUbliahed  by  the  caM  of  ManhaU  T.  Ration,  more 
Ihaa  sixty  years  ago,  that  a  /em«  covert  cannot 
contract,  sue,  or  bo  sued  as  a  feme  tote,  thongh  living 
apart  from  her  bnsband,  and  baring  her  mainte- 
nance secured  by  deed.  Nor  do  I  thinlt  that  the 
coDstraction  songht  to  be  pat  npoo  this  Act  of  Farlia- 
ment  is  correct,  or  that  it  gets  rid  of  the  principle  of 
law  opon  which  this  case  must  be  decided.  It  most 
not  be  foTgotten  that  this  court  is  mainly  for  the  pnr- 
poM  of  distriboting  assets  amongst  the  creditors. 
Surrly  it  is  grossly  fiaudolent  for  a  married  woman  to 
uy  she  is  a/eme  safe,  and,  as  snob,  able  to  trade  and 
contract  debts.  Sappose  that  the  debtor  is  entitled 
to  property  in  contingency,  remainder,  or  expectancy, 
that  would  ordinarily  pass  to  the  assignees  of  a  bank- 
rupt, and  an  inquiry  made  respecting  it.  In  this 
caae  the  answer  would  be,  "  I  am  a  married  woman, 
and  had  or  hare  no  power  to  contract  debts."  It  is 
obrioos  that  in  such  case  all  the  advantages  of  the 
bankrupt  Uw  would  be  with  the  debtor."  That  would 
be  a  monstrous  violation  of  jnstice  and  of  common 
sense ;  and  I  cannot  help  thinking  that  soeh  is  not 
the  primary  object  of  this  Act  of  Parliament  The 
court  must  take  ear*,  so  far  as  it  can,  to  do  justice 
between  the  debtor  and  his  creditors,  and  this  property 
of  tha  bankrupt  might  be  vety  bene6cial  to  creditors. 
If,  as  is  here  contended,  this  woman  is  entitled  to  the 
benefit  of  the  bankrupt  laws,  sorely  the  creditors  are 
entitled  to  ask  to  have  the  bene6t  of  her  property 
secured  to  them.  Bnt  the  creditors  in  this  case  cannot 
acquire  any  right  to  properly  to  which  this  bank- 
mpt  is  entitled.  Again,  it  is  sud  that  the  words  of 
the  1 12th  section,  "  any  person  who  has  been  adjudged 
bankrupt,"  are  large  enough  to  include  this  case,  and 
entitle  this  bankrupt  to  the  bene&t  of  this  section.  In 
aonte  sense  I  sgree  that  this  is  so,  and  in  some  cases 
these  words  may  well  npply.  But  it  is  snid  that  the 
eourt  should  give  a  liberitl  interpretation  to  the  statute 
and  release  the  bankrupt.  I  do  not  think  so  at  all. 
Nor  do  I  think  that  I  ongbt  to  strain  the  discretion 
which  the  law  has  reposed  in  me,  to  enable  the  debtor 
to  set  the  creditors  at  defiance.  The  law  has  given  me 
a  discretion  in  the  matter,  and,  having  that  discretion, 
I  shall  decline  to  exercise  it  in  ordering  the  release  of 
tliis  bankrupt.  Ajg>lication  refaui. 

lUpoited  bjr  DAvn>  Cato  SUcbak,  Esq.,  Barrlster-at-Law. 

Weinaias,  Nov.  18. 

(Before  Mr,  Commissioner  Got;i^cb5.) 

Re  W1U.IAU  Ballabs. 

CoiU  of  proieaitum   of    banJcntpt — JmritdietUm— 

Sect,  n  of  the  B.  l.  C.  A.  1849. 
The  eovrl  in  the  exemte  of  it*  primarg  jwntHetton 
wuif,  vndtr  exceptional  and  epecial  circtaataneet, 
order  payment  of  the  coit*  of  a  prouculion  oj 
tie  btuthipt  nutUuted  under  the  direction  of  the 
court  oat  of  the  etlate  in  the  hands  of  the  trade 
otfignee. 

Robertton  Griffith  moved  that  the  costs  of  pn»e- 
entiag  the  above-named  bankrupt  for  misdemeanora 
alleged  to  have  been  committed  under  the  22 1st  section 
of  tlie  Bankruptcy  Aet  1861  be  allowed  and  paid  to 
the  trade  assignee  of  the  estate  of  the  baiikmpt. 
He    read   an  ^davit  in  support  of  the  motion  as 

follaws : — ••  John  Ward,  of ,  managing  clerk  to 

Messrs.  Moselry,  Taylor  and  Moseley,  solicitors  for 
Wm.  Udall,  &c.,  the  creditors'  assignee,  &c.,  maketh 
oath  and  sailh — I.  That  he  bos  had  the  condnct  of 
tbe  proceedings  in  the  above  bankruptcy  and  of  the 
pnwerutinn  arising  thereout.  2.  That  on  the  2nd 
March  1863,  bring  the  day  appointed  for  the  last 
examination  and  discharge  of  the  above-named  bank- 
ra{it  Wm.  B.,  an  apiliciuion  was  made  to  this  hononr- 


able  court  to  have  the  bankrupt  prosecuted  ander  the 
22Ist  section  of  the  B.  A.  1861,  and  that  the  as- 
signee might  have  an  opportunity  of  _  taking  the 
bankrupt  before  a  magistrate  and  institnting  such 
prosecution  if  ho  was  so  advised  and  thought 
fit,  Edward  Gonlbnm,  Esq,  tbe  commissioner 
acting  in  tbe  prosecation  of  the  sud  petition,  did 
adjourn  soeh  sitting  until  the  !8th  May  1863.  3. 
That  the  said  creditors'  assignee  accordingly  laid  the 
depositions  of  various  witnesses,  and  a  case  containing 
a  statement  of  facts,  before  J.  W.  H.,  Esq.,  one  of  Her 
Majesty's  counsel,  for  his  opinion,  who  advised  that 
there  was  ample  evidence  npon  which  to  charge  the 
bankrupt  criminally  under  the  22l8t  section  of  the 
Bankruptcy  Act  1861.  4.  That  the  said  creditors' 
assignee,  in  the  month  of  May  1863,  accordingly 
charged  the  said  bankrupt  before  a  police  magistrate 
of  the  metropolis,  at  Soalhwark  Police-court,  in  the 
county  of  Surrey,  with  offences  committed  by  the  said 
bankrupt  under  the  said  22lst  section  of  the  said 
Act  of  ParlUment  5.  That  after  several  adjonm- 
menta  made  by  the  said  magistrate  for  the  purpose  or 
completing  the  evidence,  the  said  bankrupt  W.  B.  wa» 
committed  by  Boyce  Combe,  Esq.,  one  of  the  police 
magistrates  aforesaid,  for  trial  at  the  last  July  session 
of  the  Central  Criminal  Court  for  misdemeanor  under  • 
the  aaid  Aet  of  Parliament,  and  the  said  Wm.  Udall 
was  bound  over  to  prosecute.  6.  That  on  tbe  1st 
July  last,  by  an  order  of  this  honourable  court,  made 
in  tbe  matter  of  the  said  Wm.  Ballard,  the  said 
Edward  Gonlbnm,  Esq^^sucb  commissioner  as  aforo- 
aaid,  did  sanction  the  carrying  on  of  the  said  prosocn- 
tion  by  the  aaid  creditors*  assignee,  and  did  order  that 
the  consideration  of  the  costs,  charges  and  eipensea 
then  already  incurred,  and  to  be  incurred,  of  and  inci- 
dental to  such  prosecution,  should  be  reserved  for  ^e 
farther  order  of  this  honourable  court.  7.  That  a  bill 
of  indictment  was  preferred  by  the  said  Wm.  Udal  at 
the  last  July  session  of  the  Central  Criminal  Court 
against  the  said  Wm.  Ballard,  before  the  grand  jury 
sitting  there,  and  a  true  bill  found  against  him,  the 
said  Wm.  BalUrd,  for  offences  committed  under  the 
22l8t  section  of  the  Bankruptcy  Act  1861.  8.  That 
on  the  application  of  the  said  Wm.  Ballard,  the 
trial  of  the  said  indictment  waa  postponed  by  order  of 
the  Central  Criminal  Court  firom  the  July  to  the  lost 
Angnst  session  of  the  said  court.  9.  That  on  the 
19th  Aug.  last  the  said  Wm.  BalUrd  was  tried  njKin 
the  said  indictment  before  the  Hon.  Mr.  Juslioe 
Keating,  and  after  •  trial  of  nearly  three  honm  in 
duration  the  jury  retired  to  consider  their  verdict, 
and  having  been  absent  an  hour  or  thereabouts 
returned  a  verdict  of  not  guilty.  10.  That  the  Hon. 
Mr.  Justice  Keating  direcUd  the  payment  by  the 
treasurer  of  tbe  county  of  Middlesex  of  such  coats  in 
the  said  prosecution  as  are  nsnally  paid  by  him. 

(Signed)  "  JoHii  Wabd." 

The  costs  of  the  prosecntion  which  had  been  paid 
out  of  the  eonnty  funds  were  quite  inadequate  to  pay 
all  the  costs  which  had  been  incurred. 

Counsel  farther  contended  that  it  waa  most  impor- 
tant that  a  case  which  had  so  mnch  merit  in  it  should 
be  provided  for  as  to  costs,  otherwise  tbe  penal  clauses 
of  the  Act  of  1861  would,  if  costs  in  a  case  like  this 
were  not  to  be  granted,  afford  no  security  fwrthe 
trading  community,  and  these  salntaiy  proviaiona 
would  become  obsolete. 

In  reply  to  the  Commissioner,  it  was  stated  by 
counsel  that  the  bankrupt  had  been  charged  with  the 
concealment  or  removal  of  500/.  or  600i  worth  of 
goods.  And  a  case  had  been  laid  before  counsel,  who 
had  advised  that  there  was  ample  evidence  to  com- 
mence a  prosecntion  under  the  221st  section  of  the  Act. 

Mr.  Commissioner  Govlbubh  doubted  his  power 
to  make  this  order,  for  he  feared  this  case  could  not  be 
biought  within  tbe  223rd  section.     He  should  likf 
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some  instwiea  died  in  which  •  similar  order  had  been 
made.  Ha  thought  the  Act  only  contemplated  two 
ways  of  paying  coeta— by  the  county  and  the  chief 
regiatrar's  fund — and  as  the  oonnty  had  made  its  allow- 
ance, coold  the  coort  order  payment  tUtra  that 
allowance  ? 

GriffiUu  referred  the  eommisaioner  to  the  1 8th  section 
of  the  Act  of  1849,  and  contended  that  the  coDrt,in  the 
exercise  of  its  primary  jorisdietion,  possessed  Tery 
ample  powers.  The  Act  provided  "  that  the  coort,  in 
the  exercise  of  its  primary  jnrisdiction  by  Tirtae  of  this 
Act,  ahall  have  snperintendenoe  and  control  in  all 
matters  of  bankraptey,  and  shall  hear,  determins  and 
make  order  in  any  matter  of  bankmptcy  whatever,  so 
far  aa  the  assignees  are  concerned,  relating  to  the  dis- 
position of  the  estate  and  effects  of  the  bankmpt,  or  of 
any  estate  or  effects  taken  under  the  bankmptcy  and 
claimed  by  the  assignees  for  the  benefit  of  the  creditors, 
or  relating  to  any  acta  done,  or  sought  to  be  done,  by 
the  assignees  in  their  character  of  aasignecs  by  rirtne 
or  nnder  colour  of  the  bankmptcy." 

Mr.  Commissioner  QouLsirits  said  that,  as  the  pro- 
secntion  was  instituted  under  the  adrioe  of  coansel  and 
with  the  sanction  of  the  court,  and  hanng  reference  to 
the  spedal  circumstances  of  the  case,  he  thought  an 
order  might  be  made  nnder  the  section  girioK  the 
court  primary  jnrisdiction  in  all  matters  of  bankruptcy. 
[The  order  made  by  the  Court,  from  its  importance 
as  a  precedent,  is  given  verbatim] : — "  Upon  hear- 
ing E.  0.  of  counsel  on  beUf  of  the  creditors' 
assignee  of  the  estate  and^effects  of  the  abore- 
nsmed  bankrupt,  and  it  appearing  to  the  court, 
upon  reading  the  order  of  the  1st  day  of  July  last, 
that  the  court  did  thereby  sanction  the  carrying  on,  by 
the  creditors'  assignee,  of  a  prosecution  against  the  said 
bankrupt,  preferred  at  the  Southwark  Police-court, 
upon  certain  charges  of  misdemeanor ;  and  it  also 
appearing  by  the  alBdaTit  of  John  Ward,  now  read, 
that  there  were  exceptional  circumstances  in  this  case, 
which  in  the  said  affidarit  are  fully  set  forth  ;  and  it 
also  appearing  to  tba  court  that  the  sum  allowed  for 
expenses,  as  already  directed  to  be  paid  by  the  Central 
Oriuiinal  Court  towards  carrying  forward  the  said  pro- 
secution, was  wholly  inadequate  for  the  purpose :  tbi» 
court  doth  order  th»t  'Ml  oosts,  charges  and  expenws  of 
and  incidental  to  the  said  prosecution  aa  aforesaid,  the 
same  being  first  duly  taxed  by  the  proper  officer  in 
tbjt  behalf,  be  paid  out  of  the  bankrupt's  cstste 
to  William  Udall,  the  creditors'  assignee,  who  condacted 
llio  said  prosecution  under  the  sanction  of  the  court. 
Tlie  amount  already  allowed  by  the  Central  Criminal 
Court  in  that  behalf  to  be  first  deducted  from  such 
hot' mentioned  costs. 

"  T£v\\.\«D  Qovtsmta,  Commissioner." 

Thwrtiay,  Nov.  19. 
(Before  Hr.  Commissioner  Holhotd.) 
R»  —  McBridb. 
Patiper  pUilian — AppSeatum  for  rtUau— Sect,  112 

B.  L.  C.  A.  1849. 

]Yhere  a  petitioner  appear*  to  have  meant,  he  it  not 

entitled  to  epply  to  the  court  vnformA  pauperis. 

This  was  an  application  for  the  release  of  the  bsnk- 

rupt  from  custody  by  Dtmteg,  and  opposed  by  Doria. 

The  bankmpt  had  been  in  custody  for  three  weeks 
on  a  bill  of  iOL  given  to  a  man  of  the  name  of  Sber- 
well,  who,  he  alleged,  deducted  SL  for  interest.  The 
money  was  payable  by  instalments,  and  default  having 
bi'cn  made  he  was  taken  in  execution.  It  appeared 
tli:it  be  was  in  receipt  of  SSs.  a-week,  independent  of 
]Q«.  a-week,  and  1S«.  a-week,  which  his  wife  earned 
as  a  lanndress.  Under  these  circumstances  Doria 
submitted,  that  he  ought  not  to  have  presented  his 
petition  M  forma  pavfvri$. 


Dennef  oodteilded  that  those  silnjs  were  liaUe  to 
deductions,  inasmuch  as  others  were  employed  to  per- 
form a  porUon  of  the  duties,  and  theretbre  be  wu  to 
all  intents  and  purposes  what  he  professed  to  be, 
namely,  a  pauper. 

The  CoJonssiosEB,  however,  thought  otherwije, 
and  directed  the  dismissal  of  the  petition. 

Paitbm  Mtmittei,  ' 


iS^ufts  (Itoutts. 


OOTTBT  OF  APPEAL  IN  OHANOEBT. 

Bcpoitad  by  Tboh as  BaooKsaAss  and  Jaxsb  B.  UArmosi 
Eaqra.,  Uarrlsters-et-Law. 

iVor.  5  and  6. 
(Before  the  Lobd  CaAiicEi.u>it  (Westboiy.) 

ScnOLEFIKLD  V.  LoCKWOOD. 
Bfuband  and  wife— Joint  power  of  appmMment^ 
Wift'i  ettatt  not  indemnified  m  reiped  of  k^- 
htnvit  debtt—Set-of  between  exetu  and  arreft 
of  interest  on    different   mortffoget  —  JtdgmeU- 
creditor. 
Bg  a  poit-nuptial  tettlement  in  1832,  three  etlttei, 
the  properly  of  the  hutband,  mere  limited  to  ihi 
husband  for  life,  remainder  to   tnch  ntet  at  hat- 
band and  v>i/e  thould  jointly   appoint  "for  Ihi 
purpose  of  raiting  money  by  way  of  mortage  or 
otherwise,"  and    in    default   of  suck  appi^tmnt 
to  a    truttee  for   a   term  of  years  npon  trust  » 
raiM  tumi  not  exceeding  600^  to  pay  debit  <f  As 
hvAand,  remainder  to  the  wife  far  lift,  rtnmndir 
at  to  one  moiety  to  the  husTxuid  in  fee,  and  at 
the  other  moiety  to  tuck  utet  a*  the  wife  thxU 
appoint,  and  subject  thereto  to  herself  in  fee. 
In  1835  the  joint  power  of  appointment  was  exerated 
to  raise  two  sums  of  6002.  an'2  400L  to  pay  ddli 
of  the  husband: 
Held,  that   the  wift't  moiety  was   not  entitled  to  bt 
indemnified  to  the  extent  of  these  sums  out  qf  Iht 
huiband't  moiety;  the  property  being  abiolule^  ■'• 
the  handt  of  a  mortgagee  in  priority  to  thett  liiit- 
aliont,  and  not  having  been  conveyed  by  Ike  I'fii 
but  having  been  appointed  merely  in  exercite  of  a 
joint  power ;  and  the  wife's  estate  having  bee*  a- 
prestly  limited  to  her  in  d^/dull  of  execution  o/tke 
power. 
Three  estates,  when  put  into  settlement,  were  sttjed, 
two  of  them  to  two  mortgages  amounting  to  2400/^ 
and  the  third  to  a  thiidfor  iOQOU     The  htaba'i 
beittg  tenant  Jbrll/e,  became  insolvent  in  \M\.   1* 
1840  a  judgment  was  recovered  agnntt  him  a»d 
duly  registered.    From  1841   tie   intereit  en  thi 
3000/.  fell  ittto   arretr,    whilst    the  mortgagta 
of  the  24002.  entered  and  received  rents  m  esttst 
of  interest  ; 
Btld,  that  the  tenant  for  Ijft  was  not  entitled  to  hart 
the  benefit  of  the  excess  on  the  one  estate  until  it 
had  kept  down  the  interest  on  the  other. 
But,  inatmuch  at,  when  the  judgment  wat  recotereJ,  w 
sum  had  been  paid  by  the  tenant  for  life  n  dis- 
charge of  principal,  and  he  had  become  intokft 
before  any  part  of  the  profit  refoxed  by  the  mort- 
gageet  coulU  be  applied  m  part  payment  of  the  prin- 
cipal, thejudgment-creditorwathddlobeHbjectlotki 
same  equities  as  affected  the  tenant  for  life ;  oW 
the  appointee  of  the  wi/e's  moiety  wat  held  entitUi 
to  have  the  arreart  during  the  life  of  the  tenant  for 
life  tel    off  againtt  the  accumulationt  before  the 
judgment-creditor  wat  entitled  to  ttand  as  aa  M- 
euiUirancer  againtt  the  wift't  moiety. 
It  being  alleged  by  the  judgment- creditor  thai  m  If 
to  the  wife't  ettate   wat    sustained  by  letting  tit 
inttrttt  fall  into  arrear,  the  frincifal  and  anwl 
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0/  mlareit   being  man    thaa   tht   value  of  the 

tstate  ; 
Ixjuin/  direeled. 

This  was  an  appeal  from  «  decree  of  the  M.  B., 
nported  anU,  8  L.  T.  Rep.  N.  S.  409. 

From  that  report  and  the  narrative  contained  in  hit 
Lordsbip'a  judgment,  a  full  statement  of  the  facts 
auj  be  obtained. 

Bobkome,  Q.C.  and  Wicieiu  for  the  deft.  Mr. 
Darant,  the  assignee  of  ilrs.  DnttOD,  sapported  the 
appeal.     The/  cited 

Lancaiter  t.  Eoure,  10  Beav.  164 ; 
Wttriitg  T.  Covtnlrg,  2  M.  Sc  K.  406. 

BaggaOag,  Q.  C.  and  Fooks  appeared  for  Charles 
Tamer  Lockiraod. 

Sdayn,  Q.C.  and  E.  T.  Sniih  were  for  the  pit — 
Thejr  cited  Jtnkituon  v.  Harcourt,  Kay,  688 ;  s,  c 
:23  I..  T.  Rep.  321 ;  and  referred  to 

2  Jarm.   Wills,  3  edit.  609  ;  and  the  cases  there 
cited. 

Bohhoiae,  Q.  C.  iras  heard  in  reply. — He  referred  to 
JIoploMon  T.  Bolt,  5  L.  T.  Bep.  K.  S.  90 ;  7  Jnr. 

N.  S.  1209  ; 
Atleg  T.  TankerviUe,  3  Bro.  C.  C.  545; 
WilU$i.  GrunhiU,  29  Bear.  376 ; 
Jttckion  y,  lanes,  1  Bli,  104 ; 
1&2  Vict.c.  no,  s.  13. 

The  LoRU  CuAMCKLLOB. — At  the  time  of  the 
settlement,  which  was  made  in  the  year  1832,  Mr. 
Thomas  Dntton,  the  hnsband,  was  entitled  to  three 
estates.  Two  of  them  were  subject  to  mortgages 
amoonting  to  24001.,  mortgages  affecting  the  fee- 
simple;  the  other  was  subject  to  a  mortgage,  also 
afecting  the  fee-simple,  for  a  snm  of  3000/.  By  a 
{KMt-naptial  settlement  dated  in  the  year  1332,  and 
proceeding  upon  a  contract  for  Talue  between  the 
husband  and  wife,  those  estates  were  limited,  subject 
to  the  mortgage,  to  Mr.  Dutton  for  life,  remainder  to 
suh  uses  as  Mr.  and  Mrs.  Dutton  should  jointly 
appoint  "  for  the  purpose  of  raising  money  by  way  of 
mortgage  or  otherwise "  (wliich  are  the  words  con- 
tained in  the  power)  ;  and  in  default  of  the  exercise 
of  any  such  power,  and  subject  thereto,  to  a  trustee  for 
a  term  of  years  upon  trust  to  raise  such  snm  not 
exceeding  600/.  as  should  be  owing  by  Thomas 
Dutton  in  respect  of  two  sums  of  300/^  each,  with 
remsinder  to  the  use  of  Hannah  Dutton,  the  wife,  for 
her  life  ;  and  from  and  after  ber  deatb,  then  as  to  one 
moiety  to  Thomas  Dutton  in  fm,  and  as  to  the  other 
moiety  of  the  estate  to  such  uses  as  Hannah  the  wife 
should  appoint  by  deed  or  will,  and  subject  thereto  to 
herself  in  fee-simple.  If  appears  that,  subsequent  to 
the  settlement,  this  joint  power  of  appointment  was 
exercised  in  the  year  1835,  for  the  purpose  of  creating 
4wo  mortgages,  one  of  600/.  and  the  other  of  400/. 
There  can  be  little  doubt  that  the  600/.  and  the  400/. 
were  debts  of  the  hnsband,  and  in  the  first  part  of 
this  judgment  I  will  assame  that  to  hare  been  the 
case.  The  first  point  that  arises  is  this :  The  husband 
became  insolvent  in  the  year  1841,  be  died  in  1358. 
Uis  wife  surrived  him  and  died  in  1859.  Now  the 
mortgages  that  were  created  of  600/.  and  400L  affect 
the  inheritance  of  the  estate  by  virtue  of  the  exercise 
of  the  joint  power.  The  wife  being  entitled,  nnder 
the  subsequent  limitations,  to  one  moiety  of  the  in- 
heritance of  those  estates,  insists  that  the  mortgage  is 
to  be  regarded  as  a  transaction  for  the  husband's 
benefit  alone,  and  that  inasmuch  as  by  the  exercise 
of  the  joint  power  ber  estate  was  made  subject 
to  those  mortgSKea,  she  is  entitled,  to  the  extent 
to  which  her  estate  is  damnified  by  the  charge  so 
created,  to  have  it  exonerated  out  of  the  other  moiety 
limited  to  her  husband.  It  has  been  long  settled  in 
this  court,  that  if  the  wife's  estate  be  charged  or 
pledged  for  the  debts  of  the  husband,  she  is  entitled  to 
•have  that  estate  exoaernted.  Origmally,  perhaps,  it 
ITo.  213. 


arose  in  the  courae  of  the  court's  administration  of 
the  husband's  estate,  the  court  giving  the  wife 
the  benefit  of  the  husband's  contract  or  covenant 
to  pay  the  money ;  and,  by  virtue  of  that  transfer  of 
the  legal  right  of  the  creditor,  giving  the  wife  a  claim 
against  the  husband's  estate.  But,  after  some  time, 
the  form  o(  the  doctrine  assomed  a  different  shape, 
and  then  we  find  the  language  introduced,  that  the 
wife  is  to  be  regarded  as  a  surety  for  the  hnsband.  and 
that  in  respect  of  such  contract  of  suretyship  she  is 
entitled  to  the  ordinary  rights  of  a  surety,  namely,  to 
have  the  debt  of  the  principal  thrown  upon  the  pro- 
perty of  the  principal.  It  is  an  extraordinary  instance 
of  the  power  assumed  by  this  court  (which  is  exem- 
plified in  many  other  instances)  of  completely 
superseding  and  setting  aside  the  common  law  by  the 
exercise  of  what  was  little  less  than  legislative  autho- 
rity, because  the  common  law  says  that  there  can  be 
no  contract  between  the  husband  and  wife  except 
through  the  medium  of  a  third  person ;  but  this  court, 
upon  the  transaction  alone,  without  any  evidence  of 
any  agreement,  creates  a  contract  of  suretyship  be- 
tween the  husband  and  wife,  and  proceeds  npon  that 
basis  to  give  the  wife,  as  against  the  husband,  the 
benefit  of  that  contract.  It  was  an  extraordinary 
thing  to  do  originally,  but  it  has  been  done  and 
settled,  and  therefore  we  must  abide  by  it.  Now,  this 
contract  of  suretyship  is  derived  only  from  the  fact 
that  the  estate  of  the  wife,  as  such,  is  charged  and 
made  amenable  for  the  debt  of  the  husband ;  and  I 
must  inquire,  therefore,  whether  that  is  the  case  in 
the  present  instance  now  before  me,  because,  if  it  be 
not,  the  fact  that,  strictly  aad  properly  spesJdug,  the 
estate  of  the  wife  is,  as  ouch,  made  subject  to  and 
charged  with  these  mortgages,  theUKl  shall  have 
neither  authority,  nor,  certainly,  inclination  to  extend 
the  doctrine  so  as  to  include  property  which,  in  the 
hands  of  the  mortgagee,  cannot  be  property  said 
to  be  the  estate  of  the  wife,  or  to  have  been 
conveyed  as  snch  by  the  wife  to  the  mort- 
gagee. But  it  is  plain  that  these  two  mortgages  of 
600/.  and  400/.  were  created  by  the  joint  power  of 
appointment  alone.  The  wife  levied  no  fine.  The 
wife  executed  no  deed  nnder  the  statute.  The  mort- 
gage emanated  solely  and  ezclosively  from  the  power, 
and  the  estate  conveyed  is  that  entire  estate  which,  as 
an  undivided  whole,  is  subjected  to  the  power,  and  not 
the  moieties  which  are  created  by  the  subsequent 
limitations.  The  ordinary  language  is  found  also  in 
this  deed  after  the  power  preceding  the  subsequent 
limitations,  namely,  "  and  in  default  of  snch  direction, 
limitation  or  appointment,  in  case  any  such  shall  be 
made,  then,  when  and  as  the  estates  and  interests 
thereby  directed,  limited  and  appointed,  shall  respec- 
tively ebd  and  determine,"  then  the  estates  are  limited 
to  the  trustee  for  the  term  of  years  with  remainder 
subject  thereto,  to  the  wife  for  life,  with  remainder  in 
moieties  to  the  husband  and  wife.  The  only  estate  of 
the  wife,  therefore,  that  I  here  find  is,  that  estate 
limited  to  the  wife  in  default  of  and  subject  to  the 
exercise  of  the  joint  power.  It  is  not  given,  nor  does 
it  arise  otherwise  than,  subject  to  the  power,  and  so 
far  as  the  exercise  of  the  power  does  not  extend.  The 
joint  power  of  appointment  was  a  thing  that  entered 
into  the  original  contract  between  the  hnsband  and 
the  wife,  upon  which  this  settlement  proceeded,  and  it 
was  created  and  given  for  the  express  purpose  of  doing 
that  which  it  has  been  the  instrument  of  effecting, 
namely,  of  raising  money  by  way  of  mortgage  or  other- 
wise, as  Thomas  Dutton  and  Hannah  Dutton  from 
time  to  time  should  appoint.  The  mortgage,  there- 
fore, caUDOt  with  propriety  of  language  be  deKribed  as 
a  mortgage  of  the  wife's  estate.  From  the  act  of  the 
wife  alone  the  mortgagee  takes  nothing.  The  interest 
of  the  morlg.igee  is  no  part  of  that  estate  or  interest 
which  the  wife  singly  had.    I  am  told  by  counsel 
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at    the    bar,   that  thU    is    a    teclmical   distinction. 
It    is    jast    this    distinetioa    between    tba     entire 
and  undivided    estate    which    is    made  snbject    to 
tlie  power  and  is  held  by  the  mortgagee  nnder  the 
exercise  of  that  power  prior  to  the  sabseqnent  limita- 
tions, and  the  moiety  of  that  estate  which  is  given  to 
the  wife  bj  the  subseqaent  limitations,  but  snbject  to 
and   in   default  of  the  exercise  of  the  power.     The 
aortgngee  takes  no  interest  that  was  limited  to  the 
wifu  alone.    I  have  therefore  here  a  mortgage  in  which 
the  wife's  estate  is  not  inclnded,  and  as  there  is  no 
charge  there  can  be  no  claim  for  exoneration.  I  cannot 
hold  that  this  is  a  case  in  which  the  wife's  estate  has 
been  pledged  or  charged  for  the  husband's  debts.    The 
husband  incurs  no  liability  from  the  wife  having  joined 
him  in  the  exercise  of  the  joint  power,  for  that  was  in 
omformity  with  the  intent  and  purpose  of  the  settle- 
ment.   The  second  point  that  has  been  argned  befoie 
ni»  arises  in  this  way :    I  have  said  that  the  estates 
were  settled  subject  to  three  mortgages.    Two  of  the 
«>tntes  were  both  subject  to  two  of  the  mortgages, 
umonmiDg  to  2400/.     The  third  estate  was  subject  to 
a  mortgage  for  3000/.     All  the  estates  were  compre- 
lieiiiled  in  the  settlement;  the  husbsnd  was  tenant  for 
lilV-  of  them  all  in  possession.    He  became  insolvent  in 
the  year  1841.    About  a  twelvemonth  before,  namely, 
in  the  month  of  Jan.  1840,  a  judgment  was  recovered 
Bjainst  him  by  Mr.  Strothcr.      That  judgment  was 
registered  in   May  1841,  and  the  judgment-creditor 
therefore  became  entitled  to  all  the  remedies  that  are 
given  by  the  statute  of  1   Vict.  c.  110.    From  and 
artrr  the  year  1841  the  interest  on  the  mortgage  for 
3000/.  was  permitted  by  the  hnsband  and  the  assignees 
of  the   hnsband  to  fall  greatly   in   arrear.      On  the 
other   band,    the  mortgagees  on  the  estates  charged 
with   tlie    2400/.    were    permitted  to  enter   into  the 
perception  of  (he  rents  ;   and   as  tlie   rents  exceedeil 
the  interest  of  the  mortgagees,  those  mortgagees  had 
a  surplus  of  the  rents  in  their  possession,  and  to  tlie 
exti-nt  of  that  surplits,  belonging  as  it  would  do  to  the 
tenant  for  life,  be  may  be  considered  as  having  paid 
off  part  of  the  principal  of  the  mortgage,  and  in  an 
ordinary  case  be  would  be  entitled  to  stand  in  the  place 
of  the  mortgagee   as  against   the   inheritance.     But, 
inasmuch  as  there  was  a  third  estate,  of  which  he  was 
«qnally  tenant  for  life,  and  as  to  the  mortgnge  upon 
which  he  suffered  the  interest  to  fall  into  arrear,  the 
remainderman  says  to  the  representative  of  the  tenant 
for  life,  "  yon  shall  not  be  entitled  in  equity  to  claim 
the  benefit  of  a  charge  npon  the  inheritance,  so  far  as 
J  am  interested  in  it,  in  respect  of  the  surplus  rents 
'that  yon  have  applied  in  part  payment  of  the  mort- 
gage,  unless  yon  will  give  effect   to  the  obligation 
incumbent  npon  yon  of  discharging  and  keeping  down 
the  interest  of  the  other  mortgnge  for  3000/."     Now, 
l.nving  regard  ta  the  duty  imposed  upon  the  tenant 
«'<r  life,  resulting  from  the  relation  between  the  tenant 
fiif  life  and  the  remainderman,  1  should  be  of  opinion 
I  liat  as  between  the  tenant  for  life  and  the  remainder- 
man, the  contention  upon  the  part  of  the  remainder- 
man would  be   well  founded,  and  that  I  could  not 
permit  the  representative  of  the  tenant  for  life  to 
claim  a  title  to  stand  in  the  place  of  the  incumbrancer 
to  the  extent  to  which  be  had  patd  off  the  principal 
of  that  incumbrance,  unless  he  also  submitted  to  do 
equity  according  to  the  rule  of  this  court,  namely,  to 
relievo  the  inheritance   from  the  arrears    of  interest 
which,  in  breach  of  his  ordinary  duty,  be  bad  permitted 
to  accumulate.     Yesterday  it  was  presented  to  me  in 
such  a  manner  that  I  derived  this  conclusion  from  the 
KtatiTient,  namely,  that  at  the  time  when  the  jndg- 
iiiriit  was  registered,  surplus  rents  to  a  considerable 
amount  were  in  the  hands  of  the  two  mortgagees, 
and   aocordiogly    I  inti:nated  an    opinion  yesterday 
that  the  judgment-creditor  was  entitled  to  be  regarded 
as  the  specific  assignee  by  way  of  mortgage  of  that 


surplus  and  the  principal  paid  off  by  it,  and  that,  as 
such  assignee  for  value,  he  would  not  be  snbject  to  a 
claim  upon  the  part  of  the  remaindeimaa  to  set  of 
interest  which  the  tenant  for  life  had  afterwards  per- 
mitted to  fall  into  arrear.  A  tenant  for  life  hu  all 
bis  lifetime  to  pay  off  the  arrears  of  the  inteieat,  and 
he  cannot  be  charged  with  neglect  of  duty  ;  neitbee 
does  any  right  arise  to  the  remainderman  until  the 
death  or  the  insolvency  of  the  tenant  for  life,  and  con- 
sequently at  the  time  of  the  judgment  there  woald  ba 
no  equity  upon  the  part  of  the  remainderman  ;  but  m 
consequence  of  questions  that  I  have  pnt  to  the 
counsel  to  day  I  find  that  I  was  under  a  misappnliea- 
sion,  and  it  turns  out  thus,  that  at  the  time  when  the- 
judgment  was  recovered  no  sum  of  money  whatenc 
lind  been  paid  by  tlie  tenant  for  life  in  dischargs  of  the 
principal  of  the  mortgage,  and  further  that  the  tenant 
for  life  became  insolvent  before  any  portion  «f  Uis 
rents  received  by  the  two  mortgagees  could  be  applied 
in  part  payment  of  the  principal.  I  have  tlierefors  no- 
difficulty,  in  that  state  of  things,  iu  holding  that  the 
judgment-creditor  is  to  be  regarded,  not  as  the  spe(i6e 
nssisnee  of  an  existing  interest,  but  as  the  general 
assignee  by  way  of  mortgage  of  the  life-estate  of  the- 
tenant  for  life ;  and'  if  he  is  entitled  only  to  be  s> 
regarded — which  in  truth  is  the  manner  in  which  bi*' 
counsel  has  put  his  case  at  the  bar — then  nndosbtedty 
the  judgment-creditor  clkiming  to  have  the  benefits 
incidental  to  such  an  assignment  of  the  life  estate,  is 
snbject  to  the  same  equity  that  would  affect  the 
tenant  for  life  himself,  and  therefore  he  would  be 
liable,  claiming  in  right  of  the  tenant  for  life  by 
virtue  of  that  general  transfer,  to  a  set.«ff  and  equity 
on  the  part  of  the  remainderman,  namely,  the  obliga- 
tion to  keep  down  the  arrears  of  the  interest,  whk^ 
it  was  his  duty  to  de,  before  he  could  clsim, 
under  the  same  deed  which  created  that  doty,  the 
benefit  of  standing  in  the  place  of  the  mortgagee  in- 
respect  of  the  principal  moneys  paid  off  out  of  the 
rents  and  profits  of  the  life-esUte.  Therefore  I  thiak- 
it  clear  that  the  deft.  Mr.  Durant,  in  respect  of  bis- 
being  the  appointee  of  the  wife's  moiety  of  the  resl- 
estate,  is  entitled  to  have  the  arrears  of  interest  that 
were  permitted  to  accumulate  on  the  three  mortgsges 
during  the  life  of  Mr.  Dutton  set-off  and  satisfied  in- 
tlSB  first  place  before  the  judgment-creditor,  Mr. 
Strotber,  is  entitled  to  stand  aa  an  incumbrancer 
against  the  wife's  moiety  of  the  inheritanea  in  respect 
of  that  part  of  the  principal  of  the  two  mortgsges 
which  has  been  paid  off.  But  this  very  peculiar  case- 
then  arises.  It  is  alleged  on  the  part  of  Mr.  Strolier 
that  no  injury  or  damage  has  been  done  to  the  wife  by 
reason  of  allowing  the  interest  on  the  third  mortjigo- 
to  fail  lata  arrear,  because  it  is  said  that  the  wife  has 
not  paid  those  arrears  and  never  will  pay  those  arrears 
by  reason  that  the  estate  comprehended  in  the  mort- 
gage for  3000/.  is  less  in  value  than  the  principal  nun, 
and  that  therefore  allowing  the  arrears  of  the  intewt 
to  accumulate  was  no  injury  whatever  to  Mn.  Duttoi, 
interested  in  one  moiety  of  the  equity  of  redemptioo, 
which  was  worth  nothing,  even  if  there  had  been  so 
arrears,  seeing  that  the  3000/.  was  more  than  tbt 
value  of  the  entirety  of  the  fee-simple  of  the  «»tat«. 
That  representation  is  not  admitted  to  be  tne 
on  the  part  of  Mr.  Durant  At  the  same  time, 
thus  much  is  admitted,  that  Mr.  Durant  does 
not  mean  to  claim  aay  right  to  redeem  the  estats 
charged  with  the  3000/.,  because,  be  says,  "The in- 
terest in  arrear  is  900/.  j  I  cannot  redeem  it  without 
paying  3900/.,  which  is  more  than  its  value;  bat  if 
those  arrears  had  not  exceeded  500/.  I  should  have  bsai 
willing  to  have  paid  3500/1,  and  therefore  to  the 
extent  of  the  500/1  lam  damnified."  Well,  I  lb" 
that  must  be  the  subject  of  inquiry,  because  if  then 
has  been  no  loss  sustained  by  tlie  remainderman,  m- 
donbtedly  there  can  be  no  claim  to  set-ofl!l    The  !«• 
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Diiut  be  utuilly  incurred  before  it  can  be  tlie  subject 
of  »t-a6r.  I  inii.it  tlirrefure  reverse  tliAt  part  of  tbe 
decree  to  wliicU  this  portion  of  tlie  appeal  relates,  and 
deelar*  that  in  case  it  sball  appear  upon  the  inquiry 
hereinafter  directed  that  loss  has  been  sustained  by  the 
appointees  of  the  wife  by  reason  of  the  interest  on  the 
3000/.  having  been  allowed  to  fall  into  arrear,  then  to 
the  extent  of  the  loss  so  sustained  by  Mr.  Durant,  Mr. 
Darant  has  a  right  to  a  claim  of  set-off  against  the 
claim  made  by  the  judgment-creditor  in  respect  of  the 
money  applied  out  of  the  life-estate  in  part  payment 
of  tbe  principal  moneys  due  on  the  mortgages  for 
S400^  ;  and  then  direct  an  inquiry  for  tbe  purpose 
of  ascertaining  what  was  tbe  value  of  tbe  estate  com- 
prised in  the  3000/.  mortgage  at  the  time  of  the  death 
of  Mr.  Dntton,  and  whether  any  and  what  loss  has  been 
sustained  by  Durant  as  one  of  tbe  persons  claiming 
under  the  wife  by  reason  of  the  arrears  of 
interest  that  accroed  due  during  tbe  life  of  Mr. 
Dutton. 

Upon  the  question  of  coats  his  Lordship  at  first  re- 
fused costs  to  C.  T.  Lockwood,  but  finally  ordered  the 
app.  to  pay  them. 

Solicitors  for  tbe  appt.,  Bawkins,  Bloxnm  aurl 
BawHu. 

Solidtots  for  other  parties,  Lewin  and  AUret; 
Jb'dtJak  and  Craddoek. 

Wtdnadoji,  Nov.  II. 
s  the  LoBD  Charckixob  (Westbury.) 
Ex  parte  CocKBOBX,  re  Surru. 
Baahi^teg—Aci  of  1861,  ttcli.   193  md  197— 
Auent  of  Joint  and  i^arate  erediton — Burden  of 
froof. 
TtBO  partnere  diMohed     Bach  partner  afterwards 
executed  a  eon^meition-deed  in  timllar  tervu.  There 
mu  then  a  joint  adjudication,  which  was  annulled 
ijr  the  eommi—ioner  on  the  ground  of  the  oompori- 
tion.  One  of  the  Joint  creditor!,  wkowae  dittentiext, 
disputed  the  commisiioner't  decision,  on  the  ground 
that  it  was  not  shown  that  tlie  deeds  were  assented 
tobg  a  majority  of  the  Joint,  as  distinguished  from 
tie  general,  creditors : 
Held,  that  it  was  incumbent  on  the  app.  first  to  prove 
that  there  was  any  Joint  estate,  and  that  as  he  had 
failed  to  do  so,  the  appeal  must  be  dismissed 
Tbia  was  an  appeal  by  a  creditor  against  an  order  of 
Ur.  Commissioner  Kane,  whereby  he  annulled  an  adjn- 
catioa  in  bankruptcy  which  bad  been  made  against 
Messrs.  Smith  and  Lazton,  on  the  14tb  July  last. 

On  the  lOtb  Nov.  1863  Smith  and  Lazton,  then 
in  partnership  as  wine  merchants,  in  Great  Tower- 
Mrset,  bought  some  wine  of  Messrs.  Cockbum,  of 
the  value  of  195/.  3s.,  for  which  they  gave  their  ac- 
ceptance dated  on  the  same  day  and  payable  at  six 
months'  data.  On  tbe  12th  Nov.  Smith  and  Laxton 
dissolved  partnership.  Tbe  acceptance  falling  due  on 
the  13th  May  last,  and  Smith  offering  first  to  give 
security,  and  then  to  pay  lOs.  in  the  pound,  both  of 
which  offers  were  refused,  Messrs.  Cockbum  caused  a 
writ  to  be  issued  against  Messrs.  Smith  and  Laxton  on 
the  16tb  May,  and  served  a  notice  of  bankruptcy  on 
them  on  tbe  19tb.  Negotiations  ensued,  which  failed, 
and  finally,  on  the  16th  Jane,  Smith  and  Laxion  jointly 
aigned  an  admission  of  the  debt,  which,  on  the  23rd, 
became  a  complete  act  of  bankruptcy. 

On  the  same,  or  the  previous  day.  Smith  executed  n 
dead  of  composition,  and  on  the  23rJ  a  similar  deed 
was  executed  by  Laxton.  Tbe  deeds  were  left  for  re- 
gistration on  the  30tb  Jane,  and  on  the  1st  July  the 
oertifieate  isaued. 

On  tba  Sams  1st  July  Messrs.  Cockbum  presented  a 
jomt.petition  in  bankruptcy  against  Smith  and  Laxton, 
ondsr  which  tbey  were  adjudged  bankrupt.  The  ad- 
jodisstion  was  disputed,  and  on  tbe  Slst  Aug.  the 


learned  Commissioner  made  the  onUr,  which  was  now 
appealed  from,  on  the  ground  that  the  further  adminis- 
tration of  tbe  affairs  of  Smith  and  Laxton  must  be 
effected  by  those  who  were  entitled  to  act  under  the 
deeds  of  composition. 

The  deeds  were  framed  alike.  Tbe  amount  of  debts 
scheduled  to  Smith's  deed  was  35,764/.  18s.  9dL,  upoa 
which  a  composlllou  of  3</.  in  the  pound  would  give 
447/.  It.  for  distribution  amongst  his  creditors. 
Amongst  the  creditors'  names  were  those  of  Overend, 
Gurney  and  Co.,  for  an  amount  of  20,000/.,  and  they 
were  represented  as  having  signed  "  subject  to  all 
necessary  oonseuts." 

Laxton's  liabilities,  as  shown  by  his  deed,  smounted 
to  27,196/.  8i.  Ad.,  upon  which  a  composition  of  id. 
in  the  pound  would  yield  338/.  14s.  The  same  fins 
of  Overend  and  Co.  were  amongst  tbe  schedule>l  cre- 
ditors to  Laxton's  deed,  for  the  same  amount,  and 
with  the  same  words  attached  to  the  signature. 

Drtice,  for  Messrs.  Cockbnrn,  in  support  of  the 
appeal,  argued  that  the  adjudication  against  the 
debtors  having  been  joint,  the  deeds  could  afford  then 
no  protection  unless  it  were  shown  that  a  majoiity  of 
three-fourths  in  value  of  the  jomt  creditors  had  given 
their  assent.  No  doubt  the  partners  had  dissolved  purt- 
nership,  but  there  were  joint  debts,  and  this  was  one 
of  them. 

The  Lord  Chahcellob  observed  that  a  single 
partner  might  enter  into  a  deed  of  composition  which 
ahould  embrace  bis  joint  debts. 

Jh-uce  krgued  that  it  was  not  competent  to  a  sepa- 
rate debtor  to  make  a  composition-deed  which  should 
be  binding  on  the  joint  as  well  as  on  tbe  separate 
creditors,  unless  be  showed  that  be  bad  obtained  the 
assent  of  three-fourths  in  value  of  the  joint  creditors. 
If  it  were  so,  a  majority  of  one  class  of  the  separsts 
creditors  might  combine  tu  accept  a  small  composition, 
and  thus  defeat  the  rights  of  the  joint  creditors,  for 
whom  there  might  be  as-ieta  sufficient  to  pay  19>.  6</. 
in  the  pound.  In  this  instance  there  was  nothing  to 
show  that  a  single  Joint  creditor  had  assented.  It  wa» 
contended,  therefore,  that  the  word." creditors"  in  the 
192nd  section  must  be  read,  in  cases  like  the  present, 
as  meaning  "joint  creditors." 

The  LoHD  CiiA.NCKLi.oB  asked  how  it  appeared  that 
the  joint  creditors  had  not  ooncnrred  ? 

Uruce  said  there  was  no  evidence  on  the  subject,  on» 
way  or  the  other. 

The  LoKD  CifAKCELi/Oit  observed  that  the  creditor 
would  be  guilty  of  perjury  if  he  omitted  to  include  the 
joint  creditors  in  his  estimate  of  the  majority.  Of  the 
fact  of  there  being  a  majority  the  registration  was 
primA  facte  evidence. 

Di-uce  submitted  that  the  terms  of  the  affidavit  to 
be  left  with  the  registrar  ought  to  be  moulded  to  meet 
this  case. 

On  the  point  of  there  being  a  possible  combinatioiv 
of  one  class  of  creditors  to  defeat  tbe  rights  of  another 
class,  the  case  of  Re  SheUle,  7  L.  T.  Rep.  Rep.  610,  w«» 
referred  to,  where  the  same  possible  difficulty  was 
suegested  as  between  secured  and  unsecured  creditors. 

An  objection  was  also  taken  to  the  form  of  tlie 
deed,  but  this  became  the  subject  of  a  subsequent 
argument  :  (see  below.) 

It  was  also  objected  that  tbe  assents  of  Messrs. 
Overend  were  conditional  only,  and  it  was  argued  that 
the  assents  of  all  creditors  must  be  absolute,  in  order 
that  they  might  be  estimated  in  the  alleged  msjority 
{Ex parte  Uawlings,  7  L.  T.  Uep.  N.  S..582);  but  thi» 
was  waived. 

The  Lord  Chakcellor  asked  if  there  was  any 
evidence  as  to  the  amount  of  the  joint  estate  ?  The 
whole  value  of  the  contention  depended  upon  this. 

Druu  observed  that,  if  there  was  no  joint  estate, 
there  would  have  been  no  purpose  in  s  joint  adjudi- 
cation. 
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The  LoBD  Chakceixok  said  that,  before  he  went 
■oy  farther,  he  moat  be  aatUfied  that  there  was  any 
joint  estate  at  all. 

ffruce  said  it  waa  impossible  to  adduce  eridenee  on 
the  subject  on  the  appeal,  without  leave  of  the  court. 

The  LoBD  Chakcellob  said  it  was  not  only  the 
dnty  bnt  the  interest  of  the  petitioning  creditor  to 
have  adduced  eridence  on  the  subject. 

Bicou,  Q.  C.  and  Sargood,  for  the  resps.,  were  not 
called  npon. 

The  Lord  CfU!(CEi.LOR. — This  appeal  li  made  to 
ine  under  these  circumstances.  The  two  bankrupts 
Smith  and  Laxton  were  wine  merchants  In  partnership. 
That  partnership  continued  down  to  some  time  in  the 
month  of  November.  The  evidence  does  not  fix  the 
day,  but  I  am  told  bj  counsel,  and  I  have  no  donbt 
correctly,  that  the  dissolution  took  place  some  days  after 
the  bill  was  accepted  on  wliich  the  petitioning  creditor's 
debt  is  founded ;  and  hence  it  may  be  fixed  with 
tolerable  precisian  as  having  taken  place  at  some  time 
subsequently  to  the  lOth  Nov.  (Bacon. — It  was  on 
the  12th.]  From  and  after  that  time,  of  coarse,  the 
joint  property,  if  there  was  any,  of  these  two  persons 
might  have  been  divided  and  distributed  bistween 
them,  and  there  might  have  been  a  total  annihilation 
of  the  whole  joint  property  of  the  partnership.  The 
argnment  has  proceeded  on  the  great  inconvenience 
which  wonld  arise  if  the  provisions  of  the  statute 
were  to  be  held  to  apply  to  all  creditors,  joint  and 
separate,  without  distinction.  It  has  been  very  in- 
geniously'put,  that  the  word  "  creditors  "  ought  to  be 
taken  as  indicating  the  aeveral  classes  of  creditors  ; 
and  that  the  words  of  the  statute  ought  to  be  taken 
distributively  as  to  the  majority  In  number  and  value  of 
each  cIhss,  the  object  of  course  being  to  show  that  if 
there  be  not  a  majority  of  each  class  assenting,  the 
parliamentary  conditions  have  not  been  ful  filled ;  and 
the  result  being  represented  to  be,  that  if  the  separate 
creditors  were  to  nnite,  the  joint  estate  might  be  dis- 
tributed amongst  the  separate  creiitora.  But  if  there 
be  no  joint  estate,  tbe  assets  will  be  distribnted 
equally,  pari  paan,  amongst  all  tbe  creditora,  joint 
and  separate.  In  this  case  I  am  olHiged  to  assume 
that  there  is  no  joint  estate,  because  it  lies  at  the  very 
foundation  of  this  objection  that  there  shonid  be  a 
joint  estate.  If  there  had  been  any,  there  might  have 
been  some  weight  in  tbe  argument;  bat  I  must  assume 
to  the  contrary,  and  there  being  no  joint  estate,  the 
joint  and  separate  creditors  are  not  distingnishable. 
Then  I  have  prin&  faeia  evidence  that  the 
majority  which  tbe  statute  requires,  of  three- 
fourths  in  value  of  the  creditors  have  concurred 
in  asMoting  to  this  deed  of  composidon,  and  I  must 
bold  therefore  that  in  this  respect  the  deed  fulfils  the 
parliamentary  requisition.  If  there  had  been  a  joint 
estate  it  might  have  been  otherwise ;  but  in  a  case 
where  there  is  no  joint  estate,  I  have  not  the  least  doubt 
that  the  coarse  which  has  been  taken  is  the  correct 
course  nuder  the  .statute,  and  that  in  this  respect 
each  of  these  deeds  is  valid,  inasmuch  as  it  possesses 
the  parliiimentary  requisites.  It  was  competent  to  the 
dissentieat creditor  to  have  shown  that  it  was  not,  and 
■8  he  has  failed  to  do  so,  I  think  that  the  commis- 
sioner has  arrived  at  a  correct  conclusion,  and  the 
appeal  must  be  dismissed  with,  costs. 
On  the  following  day 

The  LoBO  Chahcbllor,  addressing  Dniee, 
inquired  whether  the  dissentient  creditors  were  named 
in  the  deed ;  and  on  receiving  an  answer  in  the 
negative  as  to  some,  further  suggested  whether,  under 
a  deed  so  framed,  the  creditors  not  named  were  pre- 
cluded from  taking  legal  remedies,  and  finally 
decided  that  he  would  hear  further  argument  on  the 
tarou  of  the  instrument  on  •  subsequent  day.  This 
was  arranged,  and  bia  liordship  reserved  judgment. 
CSea  subsequent  report.) 


Solicitors  for  the  apps.,  Oroxider   and   Uaipmrd; 
for  tbe  rcsps.,  Butt  and  Sun. 

Tuadttg,  Nov.  24. 
(Before  the  LoBoe  Ji;stices.) 
FogTBB  I'.  Habtet. 
Practice — Swearing  afidavit — Mortgagor  and  mort- 
gagee— Frrecloture  or  immediate  ial* — 15  j*   16 
Vict.  c.  86,  J.  48. 
The  pit.  teat  a  tolieilor,  bat  not  the  toKdlor  on  (i« 

record,  and  it  vat 
Beld  {dittentienU  Knight  Bmee,  L.  J.),  (Aot  an  affi- 
davit sworn  bg  him  bejore  one  of  hie  dtrit  dulg 
qualified  to  take  oaths  toot  adnittible  at  evidence. 
The  pit.  urni  firtt  mortgagee,  and  in  pottettion  at  tuck 
of  a  dittiUerg  held  upon  a  leate  of  vihieh  about 
twenty-five  geart  %oere    unexpired,  but  vkich  vat 
vhoUg  unproductive.    Be  JHed  hit  bill  for  a  fere- 
cloture : 
Beld,  that  he  vas    entitled    to   <m   immediate  tale 
before  deciding  upon  the  quetOont  betvetn  the  hA- 
tequent  mortgageet. 

This  case  came  before  their  Lordahips  upon  an 
appeal  by  Mr.  Chidley,  one  of  the  deft:!.,  against  the 
whole  of  the  decree  of  Wood,  V.  C,  reported  8  L.  T. 
Rep.  N.  S.  656,  where  the  facts  are  suffideotly 
stated.  The  suit  was  one  for  the  foreclosure  of  a 
mortgage  granted  by  Hr.  Chidley  of  a  diatUlery  held 
upon  a  lease  of  which  about  twenty-five  years  were 
still  unexpired,  and  the  piL  was  Sir  VfUliam  Foster, 
of  the  firm  of  Faster,  Burrougbes  and  Co.,  solicitors  at 
Norwich.  Of  the  property  in  question  he  was  not 
disputed  to  be  the  first  mortgagee,  but  other  incum- 
brances upon  tbe  property  were  in  existence,  and  be- 
tween these  ioenmbrances  questions  of  priority  ar«Be, 
in  which  the  pit.  of  course  was  not  interested.  Sir 
William  Foster  was,  however,  in  poasesaion,  bnt  it 
appeared  that  it  waa  found  imposaible  to  procor*  a 
tenant  for  the  property,  which  waa  consequently 
wholly  unproductive. 

When  the  cause  came  on  to  be  beard,  it  was  stked 
on  behalf  of  the  pit.,  that  instead  of  a  decree  for  lore- 
closure,  one  for  an  immediate  sale  might  be  made 
before  determining  tbe  priorities  of  the  subseqaent 
mortgagees,  and  his  Honour  in  accordance  with  that 
request,  made  tbe  decree  now  appealed  from. 

As  at  the  original  hearing,  so  upon  the  appeal,  aa 
objection  was  taken,  that  an  affidavit  made  by  Sir 
William  Foster,  and  sworn  before  a  Hr.  Beoyon,  one 
of  tbe  clerks  of  his  firm,  who  was  a  person  duly 
qualified  to  administer  oatbs  in  Chancery,  oould  not  be 
received  at  all.  Without  this  affidavit  there  wouU 
have  been  no  evidence  in  tbe  cause;  bnt  the  reply  niged 
to  the  objection  was,  that  although  Mr.  Benyon  was 
in  tbe  employment  of  Sir  W.  Foster,  the  firm  of  Foster, 
Barronghes  and  Co.  were  not  the  solicitors  on  the  record 
in  the  present  suit,  bat  that  the  pit.  had  instructed 
the  ta\rn  itgents  of  bis  firm  to  conduct  the  salt  on  his 
behalf. 

This  objection  was  OTermled  by  Wood,  V.  C.  (Ses 
the  report,  ubittq>rd.) 

RoU,  Q.C.  and  C.  SuxmttoH  supported  Mr.  Chidley^s 
appeal,  and  as  to  tbe  admisubility  of  the  affidavit 
teUed  on 

SeBogan,  3  Atk.  813; 
Woodv.Barpw.Shety.iM; 
Bopkin  V.  Bopkii,  10  Hare,  app.  ii. 
Upon  tbe  immediate  sale  they    contended,  that  the 
circumstances  disclosed  no  reason  for  depriving  the 
mortgagor  of  the  usual  indulgence  as  to  time. 

Giffard,  Q.C.  and  Kag  for  the  pit.  — Upon  the 
queation  of  the  affidavit  they  relied  upon  tbe  ^ct  that 
Mr.  Benyon  was  not  the  clerk  of  tbe  solicitors  on  tba 
record,  and  on  the  analogy  of  common  law,  aad  n- 
ferred  to 
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Bead  ».  Cooper,  5  Taunt.  8U  : 
WUliamt  T.  Uotkin,  8  Taant.  435; 
Goodlith  T.  Badtitit,  8  T.  B.  638. 
Vp«D  tbe  seoond  qaestioo  thej  referred  to  net  48  of 
the  15  &  16  Viet.  e.  86,  •oabling  the  ooort  in  its 
diaeretion  to  order  an  immediate  sale  instead  of  decree- 
ing t  foreeloeure,  and  contended  that  tbe  discretion 
luid  been  properly  exercised  in  tbis  instance,  referring  to 
Phaiipt  T.  GuUtridgt,  4  De  G.  &  J.  531. 
lAndley,  for  one  of  tbe  sabscqnent  mortgagees,  snp- 
poited  tbe  decree. 
RuU,  Q.  C.  replied. 

Lord  Jostice  Tubmkr-  said  that  the  6rst  question 
for  them  to  decide  was,  whether  an  affidavit  made 
by  the  pit.  in  tbe  cause,  and  sworn  before  a 
peraon  in  his  serriee,  eonld  be  received  as  eridence. 
It  was  not  dbpated  that  an  affidavit  could  not  be  sworn 
before  the  solicitor  npon  the  record,  or  before  any  one 
ofbiselerlu;  but  tbe  principle  npon  which  that  role 
was  established  was,  that  the  solicitor  and  tbe  clerk 
most  be  presatned  to  have  an  intimate  knowledge  as 
to  the  evidence  which  woold  prove  material  or  imma- 
terial to  the  aaccess  of  the  cause.  That  principle  did 
not  appear  to  him  to  apply  to  tbe  case  of  a  peraon  who 
happened  merely  to  be  in  tbe  employment  of  one 
of  the  parties  in  the  suit  ;  for  there  was  no 
ground  for  assuming  that  such  a  peraon  was 
acquainted  with  the  circumstances  connected  with  the 
suit  in  eooseqnenee  of  that  relationship.  If  such  a 
poaitioa  wsra  now  maintained,  it  would  b«  impossible 
to  say  to  what  it  might  not  be  extended.  He 
therefore  considered  that  tbe  rule  ought  to  b«  con- 
fined to  tbe  ease  of  solicitors  on  the  record  and  their 
clerks.  Tbe  second  question  was  as  to  the  propriety  of 
directing  an  immediate  sale  instead  of  the  ordinary 
decree  of  foreclosure,  and  under  the  circumstances  be 
eonld  see  no  reason  for  overruling  the  discretion  which 
the  lekmed  V.  C,  under  the  statute  mentioned,  had 
tboogbt  St  to  exercise. 

Lord  Justice  Khioht  Brvce  sud  that,  upon 
the  admissibility  of  an  affidavit  ao  awom  as  was  that 
of  the  pit.  in  this  cause,  he  had  tbe  misfortune  to 
differ  from  the  V.  C.  and  his  learned  brother,  for  in 
his  opinion  the  objection  to  the  affidavit  ought  to  be 
sustained,  but  the  objection  would,  of  conrse,  fail,  as 
Tamer,  L.  J.  agreed  witli  him.  Upon  the  second 
question  which  had  been  argued,  he  agreed  with  the 
view  which  they  had  taken. 
Solicitors  for  the  pit.,  Sharpt,  Parker  and  Co. 
Solicitors  for  the  deft  who  appealed,  ChitUtymA  Co. 


BOLLS  00T7KT. 

Sapocted  by  H.  B.  Todvo,  Esq.,  Barrlster-at-Law. 

Saturiiag,  Not.  14. 

Be  RiCKETTS. 

ilrii(ra(K>n — Attendanee  o/mtit€$ta, 
Whrt  a  mtmUiton  to  arbitration  has  ieen  made  a 

rult  of  tki$  court,  an  order  far  the  attendance  of 

wilmttet  before  the  arbitrator  it  an  order  ofeourte. 

By  the  17th  section  of  the  C.  L.  P.A.  1854  it  ia 
provided  that  every  agreemant  or  aubmission  to  arbi- 
tration by  consent  may  be  made  a  rale  of  any  one  of 
the  Superior  Courta  of  law  or  equity,  unless  a  contrary 
intention  should  appear  in  such  agreement  or  submis- 
■on. 

By  tbe  3  &  4  WiU.  4,  c.  42,  s.  40,  the  court  which 
nigbt  have  made  any  such  agreement  or  submission  to 
arbitration'  a  rnle  of  court  was  empowered  to-  compel 
the  attendance  of  witnesses  thereon,  if  necessary. 

Ia  this  case  .a  submission  to  arbitration  had  been 
daly  made  a  rule  of  tbis  court. 

ff.  Uorrii  applied  for  au  order  directing  a  witness 
to  ttttnd  before  tbe  arbitrator. 


Ihe  Master  of  tlie  Kolls. — Yuu  may  take  tbe 
order.  The  practice  of  the  common  law  courts  in  iliese 
matters  had  better  be  followed.  I  am  inclined  to  think 
that  iu  future  such  an  order  should  be  an  order  of 
course.  

Mondag,  Nov.  16. 
Fbeemas  v.  Butler. 
R»  Tbioo's  Estate. 
ProdmeiioH  nfdocumentt — Mortgagee — Privilege. 
Where  an  executor  and  tnutee  <f  a  leitalor  wat 
alto  a  mortgagee  of  part  of  hit  ettalt,  ht  wat 
alloaed  to  ufUkhold  from  production  the  mortgage 
and  other  title-deedt  of  the  tecurilj/,  but  not  certain 
accouatt    and   vritingt    relating    thereto,    viich, 
it  was  taid,  might  alto  affect  the  teitator't  geaerat 
estate. 

Tbis  was  a  suit  to  administer  the  estate  of  a  testator 
of  the  name  of  Trigg.  One  of  the  defls.  was  the 
trustee  and  executor  of  Mr.  Trigg's  will,  and  also  a 
mortgagee  of  part  of  bis  real  estate.  In  the  course  of 
the  suit  the  deft  had  made  an  affidavit  as  to  docu- 
menta  relating  to  the  estate  in  his  possession,  but  liad 
claimed  the  right  to  withhold  from  productiun  certain 
accounts  and  writings  relating  to  his  mortgage  aecurily. 
Tlie  pit.,  however,  applied  in  chambera  for  an  urder 
diiecting  the  deft,  to  produce  alt  tbe  documents  in  his 
possession  which  related  to  the  testator's  estate.  Ha 
refused  :o  produce  either  the  mortgage  and  other  title- 
deeds  of  bis  security,  or  the  accounts  and  writings 
relating  to  them.  Tbe  matter  was  accordingly 
adjnurued  into  eourt,  when 

Bardg  appeared  for  tbe  pit.  in  the  suit,  and  ad- 
mitted that  until  the  mortgage-debt  was  discharged 
the  mortgage  and  other  title-deeds  could  not  be  called 
for ;  but  that  reasoning  did  not  apply  to  the  other 
documents  which  might  relate  to  tbe  testator's  general 
estate  as  well  as  the  mortgage : 

Gibton  V.  Beaitt,  9  Beav.  293. 
W.  H.  Terrell,  for  the  deft.,  inaisted  that,  as  be  was 
not  a    party  to  tbe  suit  as  mortgagee,  he   was  not 
bound  to  produce  in  it  any  document  relating  to  the 
mortgage. 

The  Master  of  the  Bolls. — I  am  of  opinion  that 
all  the  documents  in  the  possession  of  tbe  deft, 
hich  relate  to  the  testator's  estate,  must  be  pro- 
duced; except,  of  course,  the  mortgage  and  other 
title-deeds  of  the  deft.'s  security  as  mortgaged.  It' 
that  were  not  the  course  to  be  adopted,  a  trustee 
or  executor  might  pay  off  a  mortgage  on  his  testa- 
tor's estate,  and  then  claim  the  right  to  keep  back  any 
docunents  in  b'ls  possession  which  related  thereto. 

Thunday,  Nov.  19. 

Williams  t;.  Alleit. 

Perton  of  untound  mind — Fund  in  court — Payment 

out — Mamienance. 
Where  a  perton,  aged  f fly,  of  untound  mind,  though 
not  to  found  by  inquisition,  was  possessed  of  a  fund 
in  court,  thai  teas  her  wliole  fortune,  it  was  ordered 
to  be  paid  out  to  her  mother,  the  undertaking  to 
maintain  her. 

This  was  a  petition  presented  by  a  person  of  nnsonnd 

mind,  but  not  found  so  by  inquisition,  by  her  mother, 

as   her  next    friend.     The  petitbn  stated  that  4be 

daughter  was  in  her  fiftieth  year;    that  her  mother 

had  spent  800/.  iu  her  maintenance ;  that  there  was 

now  standing  in  court  to  the  separate  account  of  the 

daughter,  a  sum  of  390/. ;  and  that  she  bad  no  other 

property ;   and  it  prayed  payment  of  the  390/.  to  the 

mother,  on  her  undertaking  to  maintain  the  daughter, 

Whitehome  appeared  for  the  petitioner,  and  cited 

He  Law,  30  L.  J.  N.  S.,  512  Ch. ;  5  L.  T.  Rep. 

N.  S.  646. 
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Tht  Macteb  of  the  EouA— 1  think  that  in  thi» 
«u«  tba  order  uked  for  should  be  made.  It  does  not, 
indeed,  appear  to  me  to  be  strictly  correct,  because 
the  undertaking  is  necessarily  confined  to  the  life  of 
the  ■  mother,  who  will  in  all  human  probability  die 
before  the  daughter.     However,  I  will  jnake  the  order. 

Solicitors,  Green  and  Allen. 

Saturiag,  Ifov.  21. 
Be    Thi    Gbbat    Eactebk    Ship    Compakt 
(Limited). 
Petition  for  vn»di»g-vp~Judgment-ere^tor— Injunc- 
tion— Wiadinff-tg)  order. 
A  petition  inu  pretented  bond  fide  for  an  order  for 
the  vjinding-vp  of  a  company.    Before  it  came  on 
to  be  heard,  an  ex  parte  injunction  lOO*  obtained  to 
rtetrain  ajudgment-cre^lorfromenforeingexecution 
against  the  coning.     When  the  petition  came  on 
to  be  heard,  the  judgment-creditor  moved  to  diuolve 
the  injunction,  on  the  ground  that  no  tpecial  cir- 
cumstances existed  for  its  having  been  granted!^ 
BeU,  that  the  motion  must  be  refused,  but  unthout 
costs,  and  the  usual  winding-up  order  was  made  on 
tite  petition. 

This  was  ippetition  presented  for  an  order  to  wind- 
ap  the  Great  Eastern  Ship  Company  (Limited),  under 
the  provisions  of  the  Companies  Act  1862(25  &26 
Vict  c.  89). 

It  appeared  that  on  the  29th  Sept.  1868,  a  Mr. 
Parry,  a  jndgraent-creditor,  had  obtained  a  judgment 
against  the  company,  and  execution  bavinf;  issued 
thereon,  had  seized  tJie  fumitore  and  other  effects  on 
board  the  ship. 

The  petition  was  presented  on  the  6th  Oct.  1863. 
On  the  9th  the  petitioners  obtained  an  ex  parte  injunc- 
tion to  restrain  Mr.  Parry  from  further  proceedings 
.   under  his  judgment. 

The  petition  now  coming  on  to  be  heard,  Mr.  Parry 
moved  to  dissolve  the  injunction  against  him. 

Sehcgn,  Q.C.  and  SwansUm  appeared  for  the 
petitioner. 

Fooks,  for  the  company,  did  not  oppose  the  petition. 
He  admitted  that  the  Great  Eastern  had  got  into 
difficulties,  and  had  hoisted  a  flag  of  distress ;  but  he 
characterised  Mr.  Parry's  application  as  "  a  wrecker's 
motion." 

Baggallag,  Q.C.  and  Thompson  appeared  for  Mr. 
Parry,  and  contended  that  the  ex  parte  injunction  had 
been  improperly  granted,  as  there  were  no  special  dr- 
cnmstancea  to  justify  this  court  m  its  interference  with 
Ilia  legal  rights  ;  and  without  such  special  circum- 
-stances  he  could  not  be  restrained.  They  cited 
25  &  26  Vict,  c  89,  as.  85,  87,  201,  202. 
The  Masteb  of  the  Rolls,  after  observing  that  a 
«rinding-np  order  operated  as  an  injunction,  but  that, 
'before  the  winding-up  order  was  made,  the  court  bad 
jurisdiction  to  grant  an  injnnction  to  keep  matters  as 
they  were  for  the  general  benefit  of  all  the  creditors 
and  parties  interested  in  the  winding-up,  said,  he  saw 
no  reason  for  dissolving  the  injnnction  granted  to 
restrain  Mr.  Pany.  He  should  therefore  refuse  the 
motion,  bat  without  costs ;  and  the  usual  wiuding-np 
order  most  be  made  on  the  petition.  That  appeared  to 
him  to  have  been  presented  with  perfect  iona  jUst ; 
and  the  funds  of  the  company  would,  therefore,  be  dis- 
tributed, under  the  direction  of  this  court,  rateaUy 
■between  all  parties. 


V.  C.  KIITDEBSLEY'S  OOUST. 

Deported  by  JosncA  MarcitFa  and  O.  T.  Eowabds,  Ewits^ 
Uarrlsters-at-Law, 

Mondag,  Nov.  16. 

Dbevon  v.  Dbevok. 

Practice — Order  for  commissioner  to  tahe  evidenea 

abroad— 16  4  16  Via.  e.  86,  ss.  21  emd  22. 
Where   a  party  to  a  suil,   who   unshed  to  put  in 
accounts,  resided  at  tyans,  and  the  nearest  Brilisk 
consulate    vms   100    miles  distant,  the  Court  ap- 
pointed a  solicitor  resident  at  l/j/ons  to  be  speaal 
examiner  to  take  the  evidence,  on  the  ground  thai  the 
consul,  before  ahom  oh  affidavit  might  be  suom, 
resided  at  too  great  a  distance  for  that  purpose. 
An  application  had  been  made  in  chambers  in  this 
case  that  a  special  commissioner  might  be  appointed  to 
take  an  affidavit  for  the  purpose  of  verifying  certam 
accounts  which  the  deft,  in  the  suit,  who  readed  it 
Lyons,  wished  to  put  in.    The  nearest  British  consulate 
to  Lyons  was   at  Geneva,  distant    100  miles.    By 
sect  22  of  15   &  16   Vict  c   86,  pleas,  answers, 
affidavits,   &c   may   be  sworn    before    any  of  Her 
Majesty's  consuls  or  vice-consuls  in  foreign  parts  out 
of  Her  Majesty's  dominions  ;  by  the  preceding  section, 
the    practice  of   issuing  commissions  to  take  pleai, 
answers,  &o.  is  abolished  with  respect  only  to  pleas, 
&c  taken  within  the  jurisdiction  of  the  court     The 
great  distance  from  Geneva  rendered  it  difficult,  in  this 
case,  to  go  to  the  consul,  and  an  order  had  been  made 
in  chambers  appointing  a  special  commissioner.  When 
the  order  came  to  be  drawn  up,  the  registrar  wu  of 
opinion  that  the  court  had  no  jurisdiction  to  make  it, 
and  the  question  was  therefore  mentioned  to  the  V.C. 
in  court 
Benshaa  in  support  of  the  order. 
The  Vick-Chaxcellor  suggested  that  the  delt 
might  go  before  a  notary  public   for  the  purpose  of 
verifying  aoconnts. 

Reneham  said  that  the  accounts  were  long,  and 
would  in  that  case  have  to  be  translated  into  French, 
and  then  re-translated,  which  would  make  the  mttter 
intricate  and  tedions.  He  suggested  that  a  solicitor 
residing  st  Lyons  should  be  appointed  to  take  the  ac- 
count, instead  of  a  special  commissioner,  and  Ibst  the 
solicitor  should  be  appointed  a  special  examiner  for  the 
purpose  of  taking  the  evidence. 

The  Vicb-Chancbllob  made  the  order  in  con*- 
pliance  with  that  suggestion, 

Wednesday,  Kov.  25. 
EdWARDBS  v.   BI7BICS. 

Praelie»~SeeurUy  for  costs— Pit.  going  abroad 
pendiig  the  suit 
Where  a  pit.  sailed  for  Africa  after  notice  of  netitn 
for  decree  had  been  given,  the  Court  rejused  to 
stay  proceedings  in  the  cause  until  the  pit.  ffnw 
security  for  costs,  as  it  did  not  appear  from  the 
facts  that  there  was  any  intention  of  permauiii 
absence  on  his  part. 

In  this  case  a  bill  had  been  filed  to  take  partotr- 
sbip  accounts;  notice  ot  motion  for  a  deaee  havraj 
been  given,  the  pit  made  his  affidavit  in  support  of 
the  motioB  on  the  23rd  Oct  1863,  and  on  the  laino 
day  left  England  for  Cape  Coast  Castle,  in  Africa. 

Olasse,  Q.  &  (^Oracknall  with  him)  now  mond 
that  all  proceedings  in  the  cause  be  sUyed  until  the 
pit  gave  security  for  the  costs  of  the  suit,  as  he  had 
gone  beyond  the  jurisdiction  of  the  court  He  resd  sn 
affidavit  of  the  deft,  which  stated  that  he  bad  sscer- 
Uined  thst  the  pit  had  sailed  with  his  wife  fmn 
Liverpool  by  the  ship  Armenian. 

Batty,  Q.  C.  and  Fumiss,  in  opposing  the  motiM, 
I  read   an  affidavit  made    by  the  clerk  of  the  p** 
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tMlicitar,  wbicb  atattd  that  the  pit.  had  only  temporarily 
loft  EogUod,  aod  that  bis  rtaidence  was  at  Keasing- 
too.  He  had  gona  to  the  Gold  Coast  to  transact  im- 
^rtant  boainess  for  Slesars.  Foster,  who  were  eztea- 
nre  African  merchants.     They  cited 

Blakauy  r.  Dufaur,  2  Ue  G.  M.  &  G.  771. 
Glaue,  in  reply,  cited 

Sttwart  T.  Slaioarl,  30  Bear.  322. 
Tbe  ViCK-CHA!tcKi.LOB  tboagbt  that  tbere  were 
not  sufficient  grounds  for  tbe  order.  Tbe  deft,  founded 
bis  application  on  an  affidavit  made  by  himself. 
There  did  not  appear  to  be  the  slightest  suggestiuu 
that  the  pit.  had  gone  abroad  for  the  purpose  of  avoid- 
ing payment  of  cosU.  Tbere  was  au  affidavit  of  tbe 
clerk  to  tbe  pit.'s  solicitor,  that  his  visit  to  the  Gold 
Coast  was  only  temporary,  and  that  be  resided  at 
Anckland-villa,  Kensington.  Tbe  absence  of  any 
affidavit  by  Messn.  Foater  was  not  sufficient  to  throw 
any  suspicion  on  the  plt.'s  statements.  His  having 
taken  his  wife  with  bim  was  a  natural  thing,  and 
eonid  not  show  an  intention  of  permanent  absence. 
The  motion  most  be  dismissed. 


V.  O.   STXTABT'S  OOtTBT. 

Bepottad  br  Jams  B.  SAriDaoii  and  Edwakd  Wisslow, 
Eaqr*.,  of  Unooln'a-lnii,  Banlster>-at-Law. 

Saturdaji,  Nov.  14. 
CUKLKWIS  V.  CABTER. 

Tnfimctton — Action   of  trover— Jurisdicfion  of  Ae 

court— 25  4  26  Vict.  c.  42,  a.  I  and  2. 
Im  atuUbga  pU.,  alleging  that  the  itft.  had  been  em- 
ptoged  bg  him  ai  his  agent  far  the  tale  of  hortee, 
and  that,  being    unable  to  obtain  from  the  deft, 
particulart  of  the  trantactiona  at  to  the  tales  and 
purchases,  he  (the  ph.)  had  served  the  d^.  mth 
notice  to  delermint  the  agencg,  andhad  lubtequenltg 
removed  teveral  horses  from  the  deft.'i  premitet, 
iipoit  vhicA  the  deft,  had  commenced  an  aetion  of 
trover: 
Injanetion  to  restrain  the  action,  on  the  ground  that 
the  Court  of  Ch.  ought  to  ascertain  the  questions  of 
fact  or  direct  an  issue,  refuted  with  costs. 
MaKnt,  Q.  C.  and  Chisholm  BaUen  moved,  in  ibis 
auit,  for  an  iujunctiou  on  behalf  of  the  pit.  Henry 
Charles  Cnriewis,  to  restrain  an  action  of  trover  whicli 
had  been  commenced   by  tbe  deft.  Philip  Allwortby 
Carter,  under  the  following  circumstances : — 

Tbe  bill  alleged  that  tbe  delt.  wns  some  time  ago 
employed  in  tbe  plt,'s  service  as  foreman  to  buy  and 
sell  horse*  and  as  a  trainer  of  horses;  that  tbe  deft, 
left  the  pit's  service  in  tbe  year  1859,  and  was  after- 
wards employed  by  Messrs.  Anderson,  of  Piccadilly; 
that  in  1862  the  deft,  proposed  to  tbe  pit.  that  if  bo 
would  supply  money  to  the  deft,  to  be  employed  by 
him  in  the  purchase  of  horses  in  his  (defi.'s),  own 
name,  but  on  account  of  the  pit.,  he  (deft.)  would 
leave  Measn.  Anderson  and  act  as  agent  for  the  pit. 
io  tbe  purchase  and  sale  of  hordes  upon  the  terms, 
that  one-half  of  tbe  dear  proBts  to  be  gained  should 
be  allowed  to  tbe  deft. ;  that  the  pit.  agreed  to  these 
terms,  but  tbe  pit.  particularly  stipulated  that  tbere 
was  to  be  n*  partnerahip  between  them. 

The  bill  further  alleged  tiiat  it  was  arranged  between 
pU.  and  deft,  tbit  tbe  stables,  Nos.  4,  and  5,  Park- 
mews  east,  Portland-road,  wbicb  tbe  deft,  held  as 
yearly  tenant  should  be  used  for  the  above  purpose. 
Also  that  during  tbe  months  of  March  and  April  1863, 
the  pit.  advanced  to  deft,  several  sums  of  money  for 
the  purposes  of  the  speculation.  The  pit.,  at  the  end 
of  April,  and  subsequently,  required  tbe  deft,  to  give 
him  particulars  of  tbe  transaclious  as  regarded  tbe 
horses  bought  and  sold  by  bim,  and  as  the  deft,  did 
not  produce  any  account,  Ihe  pit.  on  tbe  21st  July 
1863  ierved  the  deft,  with  the  following  notice : 


"  Take  notice  that  I  do  hereby  determine  and  pnt 
an  end  to  all  and  every  anthority  which  you  may  claim 
to  have  to  act  as  my  agent  in  the  purchase  or  sala  of 
horses,  and  that  I  claim  the  right  to  take,  and  intend 
forthwith  to  take,  into  my  own  possession,  tbe  whole  of 
my  property  now  in  or  about  the  premises  Nos.  4  and 
5,  Park-crescent-mewa,  and  such  other  place  or  place* 
as  I  may  find  the  same  (sic) ;  and  further  take  noticft 
that  if,  after  tbe  receipt  hereof,  you  sell  or  attempt  to 
deal  or  part  with  any  of  my  horses  or  property,  I 
shall  adopt  such  proceedings  against  yon  in  relation 
thereto  as  I  may  be  advised.  I  further  require  yoa 
forthwith  to  render  to  me  a  detailed  account  in  writing 
of  all  purchases  and  sales  of  horses  which  yon  may 
have  made  on  my  behalf,  and  of  whom  bought  and  to 
whom  sold,  with  the  several  prices;  and  I  also  cUim 
the  immediate  payment  of  all  moneys  which  yon  may 
have  received  on  my  aocoont." 

The  pit.,  with  the  knowledge  and  acquiescecce,  as 
tbe  bill  alleged,  of  the  deft-,  removed  from  the  stable* 
seven  horses,  which  were  all  that  were  remaining  at 
tbe  stables  in  tbe  possession  of  the  deft,  as  the  pit.'* 
agent.  The  deft,  on  tbe  2  let  July  claimed  the  horses 
so  removed  by  tbe  pit,  and  on  tbe  31st  a  declaration 
in  an  action  of  trover  by  Carter  was  delivered  to  th» 
attorney  of  Curlewis  for  oonverting  to  bis  own  os» 
or  wrongfully  depriving  Carter  of  the  nse  and  poa- 
seasion  of  certain  horses  and  other  article*  therein 
mentioned. 

Tbe  pit.  by  his  bill  alleged  that  be  had  been  com- 
pelled to  plead  to  such  declaration,  and  that  notice 
of  trial  had  been  given;  further,  that  tbe  pit.  had 
supplied  tbe  deft,  with  sums  amounting  altogether  t» 
90U(  or  thereabouts,  for  the  purpose  of  tbe  agree- 
ment ;  that  the  deft,  had  not  applied  tbe  whole  of 
such  money  towards  making  tbe  purchases  agreed 
upon,  and  that  be  ought  to  account  for  the  moneya 
not  so  applied. 

Tbe  bill  also  alleged  that  the  acconnt*  of  tbe  deal- 
ings and  transactions  between  tbe  pit.  and  tbe  deft, 
in  relation  to  this  speculation  could  not  be  properly 
taken  except  in  this  court ;  that  tbe  pit.  could  not 
obuin  tbe  relief  to  which  he  was  entitled  against  the 
deft,  except  in  this  court ;  that  tbe  title  of  the  pit.  to 
such  relief  depended  upon  tbe  determination  of  the 
qnestions  of  law  and  fact  which  were  cognisable  in  tbe 
action  commenced  by  tbe  deft.;  and  that  tbe  pit. 
was  willing,  if  tbe  court  should  so  direct,  to  consent 
to  such  amendment  in  tbe  record  in  auch  action  as 
might  be  required  to  convert  tbe  aame  into  an  iaaue 
directed  by  tbe  Court  of  Ch. 

The  bill  further  stated  that  tbe  deft  alleged  that 
no  such  speculation  was  entered  into  by  the  pit,  but 
that  tbe  moneys  paid  by  him  were  loans  made  to  tbe 
deft,  at  various  rates  of  interest ;  and  that  tbe  luoney* 
paid  by  tbe  deft  were  payments  on  account  of  such 
loans  and  interest. 

The  bill  prayed  for  an  account  of  all  dealings  and 
transactions  between  tbe  pU.  and  tbe  deft  from  the 
month  of  Feb.  1863,  he  ofleriug  to  allow  in  auch 
account  all  moneys  paid  by  the  deft.,  and  also  a  moiety 
of  tbe  pro6ls  made  by  himself  out  of  such  transactions ; 
for  a  declaration  that  the  horses  taken  by  the  pit. 
from  the  stables  as  aforesaid  were  bought  by  tbe  deft, 
with  the  money  and  as  tbe  agent  of  the  pit.  ;  that 
nil  further  pruceeilings  in  the  action  might  be  stayed ; 
that,  if  necessary,  such  issue  might  be  directed  for 
trying  the  queation  raised  in  tbe  action  as  tbe  O'urt 
should  direct ;  that  the  deft  might  be  ordered  to  pay 
tbe  plt.'s  costs  at  law,  and  tbe  costs  of  this  auit  as 
related  thereto ;  aod  that  the  deft  might  be  ordered  to 
deliver  over  to  the  pit.  such  hordes  as  were  bought  by 
tbe  deft,  for  the  pit ,  but  were  still  in  tbe  possession 
or  power  of  tbe  deft ;  or  that  they  might  be  sold,  and 
the  produce  of  such  snie  brought  into  court,  the  pit. 
offeiing,  if  tbe  court  should  so  direct,  to  sell  the  horses 
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remoToi!  by  bim,  *ud  to  bring  the  product  of  the  sale, 
after  deducting  tUe  enms  expended  bj  bim  in  keeping 
the  same  since  the  Zlst  July  last,  into  court ;  and  that 
what  should  be  found  due  from  the  deft,  to  the  pit. 
might  be  ordered  to  be  paid. 

.  In  support  of  the  motion  it  was  contended,  that  in 
the  above  state  of  things  it  was  incumbent  on  the 
court  to  stay  the  proceedings  at  Uw,  and  to  exercise 
itsjurisdictiun  under  the  25  &  26  Vict.  c.  42,  ss.  1,  2, 
by  eitlier  determining  the  qaettiun  of  fact,  or  directing 
au  issue.     They  cited 

Biiglu  V.  Watkiiu,  7  L.  T.  Rep.  N.  S.  843. 

Otbome  Morgan  (amieiM  eurwe)  obserred,  that  in 
the  case  referred  to  the  Lords  Justices  said  that  the 
result  would  have  been  different  had  there  been  an 
action  pending  at  the  time 

Bacon,  Q.C.  and  W.  \V.  Cooptr,  for  the  defts.,  were 
not  called  upon. 

The  Vice-Cbanceliab. — I  have  no  donbt  that  Mr. 
Morgan's  recollection  of  the  decision  in  Baylii  r. 
Watluas  ia  quite  accurate.  The  I^rds  Justices  must 
bare  decided  what  I  am  now  myself  about  to  decide. 
Indeed,  I  cannot  otherwise  understand  the  result  in 
tha(  case.  In  the  present  instance,  I  think  the  con- 
struction of  the  Act  of  1862  does  not  warrant  this 
application,  and  therefore  it  must  be  dismissed  with 
costs. 


V.  C.  WOOD'S   COtTBT. 

Beported  by  W.  H.  Uekset  and  Edwa]u>  Llotd,  Eeqn., 
liarristerS'at-Law. 

Thurtioji,  Nov.  5. 
SiHOLETON  V.  SBLwnr. 
Practice — Demmrer—Tnut — Deed  o/uupeetion — 
MuUi/arioumeu. 
To  a  bill  filed  by  the  surviving  trustee  under  a  deed  of 
inspectorship  to  wind-vp   the  affairs  of  a  large 
mercantile  concern,   against    the  several  creditors 
who  had  executed  the  deed,  audvho,  iy  a  ccvenant 
thtreiii,  had  agreed  to  indemnifg  the  inspectors,  a 
demtirrer  was  filed,  on   the  ground  of  want  of 
t'/uitg  and  multifariousness : 
Beld,  that   such  a  bill  was  maintainable,   the  pit. 
having  a   right   to   have  all   the   aecounts  taken 
thereunder  against    all  parties    thereto,  and  was 
not  demurrttbUfor  muU^ariousness. 
This  was  a  bill  filed  by  an  inspector  under  a  deed 
of  inspectorship  after  mentioned,  against  forty  persons, 
Cfeditors  of  the  partnership   who   bad  executed  the 
deed,  praying   that  the  accounts  of  contributions  of 
tlie   several   defts.  in  respect  of  the  deficiency  of  the 
available  assets  for  payment  of  the  liabilities  of  the 
pit.  and  one  Mr.  Pollard  as  such  inspectors,  might  be 
ascertained,  and  for  payment  of  the  amounts  of  such 
ouutributions. 

Edward  Brown  Wilson,  in  the  year  1849,  carried 
on  the  business  of  a  manufacturer  of  locomotive 
engines,  and  of  an  imnfonnder,  at  Hunslet,  near  Leeds, 
under  the  firm  of  KJward  B.  Wilson  and  Co.,  and 
in  May  of  that  year  became  much  embarrassed  in  his 
circumstances.  He  entered  into  an  arrangement  with 
his  creditors,  which  was  carried  out  by  the  indenture 
next  stated. 

By  an  indenture  of  inspectorship,  dated  the  2Ist 
June  1849,  one  Pollard  and  the  pit.  Singleton  were 
appointed  inspectors,  and  Wilson  was  authorised  to 
carry  on  bis  business  for  three  years  under  their  in- 
spection. The  inspectors  had  power  to  raise  10,OOOJ!. 
on  mortgage  of  certain  property  conveyed  to  them  by  a 
deed  of  even  date,  or  on  other  security  by  overdrawing 
their  account,  or  by  borrowing  from  their  bankers  or 
otiier  persons.  The  proceeds  of  the  business  were  to 
be  applied  in  the  first  place  in  paying  costs,  the 
debts  of  non-execnting  creditors,  the   excess  of  the 


debts  of  exeonting  creditors  beyond  the  amount  en- 
tered in  the  schedule,  debts  contracted  in  eanying  on 
the  business,  including  an  allowance  to  Mr.  Wilson 
and  interest  on  mortgagee,  and  then  ia  paying  rate- 
ably  the  scheduled  debts.  Power  was  given  to  the 
creditors  to  execute  for  such  part  only  of  their  debts 
as  they  pleased.  Lastly,  after  provisions  for  the 
indemnity  of  the  inspectors  out  of  the  estate  of  Wilson, 
each  of  the  executing  creditors  covenanted  with  Pol- 
lard and  Singleton  that  if  they  or  either  of  then 
should  incur  any  loss,  &c.,  as  inspectors  or  inspector, 
or  in  consequence  of  that  arrangement,  the  creditors, 
their  heirs,  executors,  administrators,  partners  or 
partner,  would,  "  upon  demand  pay  to  the  person  or 
persons  having  incurred  or  borne  such  loss,  &c.,  a  sum 
or  sums  of  money  bearing  such  proportion  to  the 
whole  amount  of  such  loss,  &&,  as  the  debt  or  debts 
of  such  covenanting  creditors  set  forth  in  the  said 
schedule  at  the  foot  of  the  now-stating  indenture 
written,  and  in  respeet  of  which  dividends  were  msde 
payable  under  the  now-stating  indenture  bore  to  the 
aggregate  amount  of  the  debts  in  the  said  schedule  in 
respect  of  which  dividends  should  be  payable  as  sfore- 
said,  and  would  and  should  in  the  same  proportion  ss 
aforesaid,  save  harmless  and  keep  indemnified  FoUard 
and  Singleton  and  each  of  them,  and  the  heirs,  execu- 
tors and  administratora,  estate  and  effects  of  each 
of  them,  and  every  other  inspector  for  the  time 
being,  and  his  hours,  executors  and  administrstois, 
estate  and  effects,  from  and  against  all  actions,  &c, 
in  any  way  occasioned  by,  arising  out  of,  er  inddentsi 
to,  the  trusts,  duties,  powers,  or  dhicreiion  reposed  m 
them  by  the  now-stating  indenture  or  the  said  deed  of 
conveyance." 

The  term  of  three  yean  provided  for  by  the  inapee- 
torahip  deed  was  extended  from  time  to  time.  In  Jan. 
1852  the  management  by  Wilson  was  discontuiued, 
and  the  bnsiuess  was  thenceforth  carried  on  by  the 
inspectors  under  the  firm  of  "Trustees  of  E.  B. 
Wilson  and  Co.,"  with  assistance  for  a  few  months  by 
Sir  T.  H.  Boberts ;  and  other  fresh  arrangements  were 
from  time  to  time  made.  A  deed  dated  18th  Oct 
1852  and  other  deeds  (stated  in  the  bill)  had  beta 
prepared  with  a  view  of  binding  the  covenanting  en- 
ditors  by  these  changes,  but  had  been  executed  by  a 
few  only  of  them.  The  bill  alleged,  however,  that  they 
bad  all  acquiesced  in  and  acceded  to  these  deeds  and 
fresh  arrangements. 

In  1856,  Roberts,  claimed  under  an  alleged  psit- 
nership  agreement  with  Wilson  to  have  the  inspedor's 
accounts  taken.  In  the  same  year  the  Bowli  ng  Iron  Cotn- 
pany.  one  of  the  principal  of  the  covenanting  creditors, 
by  Pollard,  their  manager,  instituted  a  suit  of  PoUard 
V.  Wilson,  on  behalf  of  themselves  and  all  others  the 
creditors  of  Wilson  entitled  to  the  benefit  of  the  io- 
spectorship  deed,  to  have  the  trust  of  the  inspectorship 
deed  carried  into  execntion  under  the  direction  of  the 
court,  and  praying  that  directiona  might  be  given  for 
carrying  on  and  winding-up  the  business,  and  for  the 
protection  and  indemnity  of  the  inspectors. 

By  a  decree  made  in  both  causes  in  July  1857, 
inquiries  were  directed — first,  whether  the  debts  pio- 
vided  for  by  the  inspectorship  deed  had  been  or  cooM 
be  satisfied ;  secondly,  whether  it  was  proper  thai  the 
business  should  continue  to  be  carried  on  by  the  ^ 
and  Pollard  as  trustees,  or  by  Wilson,  under  their 
inspection,  and  for  the  purposes  of  these  inquiries  it 
was  ordered  (according  to  the  allegation  in  the  bill) 
that  all  necessary  and  proper  accounts  should  be  taksu 
on  the  footing  of  the  said  deed  of  inspectorship  >o^ 
the  said  indenture  of  18th  Oct.  1852. 

Act'ons  bad  been  bronght  against  the  inspeoUn  by 
their  bankers  and  the  Bowling  Iron  Company,  lbs 
bill  alleged  that  the  assets  ef  the  business  were  in> 
sufficient  to  discharge  the  liabilities,  and  that  Wilse* 
had  no  property. 
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The  defU.  to  the  present  bill  were  the  covenanting 
ciediton,  or  the  reprrsentatiTcs  of  such  as  were  dead, 
and  PoUaid ;  and  the  bill  prayed  for  neceasarjr  accounts 
and  inquiries  for  that  purpose,  and  also  to  restrain  the 
Bowling  Iron  Company's  action. 

Hts  demorreis  for  want  of  equity  and  multifarioos- 
neas  wero  put  in.  Tliat  of  the  defts.  Hardy  and  others 
(Low  Moor  Company)  now  came  on  for  argument. 

Xclt,  Q.C.  and  Speed,  in  support  of  the  demurrer, 
ooataoded  that,  it  baring  been  decided  on  this  very 
oorenant,  in  Seiwfn  r.  HarrUon,  2  H.  &  M.  334,  that 
there  was  no  privity  bctireen,  or  joint  liability,  of  the 
ooTenanting  creditors  luder  their  corenaut  of  indemnity, 
the  inspectors  had  only  a  separate  right  of  action  at 
kw  against  each  creditor  : 

Bnmgh  T.  OeUy.  i  Suss.  &  Myl.  55 ; 
PendMmy  y.  Wallcer,  4  Yo.  &  Coll.  434. 
Etsu  if  the  pit.  bad  any  right  to  come  into  eqnity,  it 
appeared  on  the  fata  of  the  bill  that  be  might  obtain, 
in  PoOard  t.  WiUoit,  all  the  relief  he  asked  for  in  the 
present  bilL  The  bill  was  clearly  multifarious,  as  eadi 
creditor  might  raise  a  separate  defence  ;  and,  there 
being  no  privity  between  them,  do  creditor  liad  any 
interest  in  any  other  creditor's  case. 

Sir  B.  Cainu,  Q.C,  Cijard,  Q.C.  and  Charlet 
Halt,  for  the  bill,  contended  that,  this  being  a  trustee's 
bill,  the  reUtion  between  the  inspectors  and  creditors 
wa*  that  of  trustees  and  cestuit  jtie  Iruit,  and  the 
trustee  had  a  perfect  right  to  file  a  bill  to  hare  his 
aooonnts  taken  by  tha  court,  and  to  be  diaoharged  of 
his  trust  in  such  a  manner  as  to  bind  all  his  cetluu 
JM  tnut.  It  was  doubtful  if  they  could  obtain,  in 
JfoBard  r.  Wilson,  the  relief  prayed  for  by  the  present 
bill ;  bnt  even  if  they  could,  they  were  not  obliged  to 
arail  themselTes  of  it.  At  moat,  it  would  be  a  ground 
fA  staying  proceedings,  not  for  a  demurrer.  The 
account  was  a  common  one  to  all  the  creditors,  and  the 
pit.  had  therefore  a  right  to  hare  all  tha  parties  to  he 
bound  by  it  present  when  it  was  taken  once  for  alL 
Tha  point  was  decided  in 

Cieet^oroufh  r.  Wright,  38  Beav.  383. 

WiUeoei,  Q.C.  and  Widcent,  Oibome,  Q.C.  and 
Hardji,  and  Everitt,  for  ether  demurring  parties. 

The  Vice-Chamcellob  said  that,  putting  aside  for 
tha  present  the  consideration  of  the  former  suit,  it  waa 
perfectly  competent  for  the  pit.  to  file  the  present  bill. 
The  inspectors  had  undertaken  an  arduous  trust,  in- 
Tolring  considerable  liability.  He  would  assume,  to 
•rod  all  question  whether  the  defts.  had  or  had  not 
aecaded  to  the  deed,  that  the  oorenant  created  in  each 
C0T«aanting  creditor  a  separate  liability  to  pay  a 
dafiaita  sum,  say  502.  Nerertbelesa,  there  could  be 
no  doubt  that  trustees  who  had  executed  their  duty 
must  fasTe  a  right  to  file  a  bill  to  ascertain  whether 
any  moneys  were  due  from  them  to  their  cestuu  que 
trmt,  or  vice  vertd,  from  the  cetluii  que  tnut  to 
tbaiD.  Preliminary  to  any  money  being  paid,  they 
were  entitled  to  have  the  account  taken  so  as  to  bind 
all  parties,  Bnt  it  was  a  different  question  whether 
the  accounts  oonld  not  be  taken  in  the  cause  of 
PoUard  T.  WHioit  so  as  to  be  binding  on  all  the 
oorenanting  creditors.  If  that  were  ao,  the  amount 
due  to  the  inspectom,  once  ascertained,  wonld  become 
a  liquidated  sum,  and  they  would  hare  only  a  right 
agaiuat  each  creditor  separately  for  his  aliquot  portion 
of  it.  He  could  not  help  thinking  that,  if  no  obstruc- 
tion were  raised  and  all  parties  proceed  fairly,  all  the 
accounts  of  the  trust  might  be  brought  out  in  that  suit, 
and  he  oonld  not  doubt  that  all  the  creditors  would  be 
bound  by  the  proceedings  in  a  suit  instituted  by  one 
on  behalf  of  them  all.  At  the  same  time  it  must  be 
mncmbered  that  peculiar  circumstances  had  arisen. 
The  inspectors  were  being  sued,  and  a  question  whether 
tbey  were  justified  in  defending  the  action,  and  other 
^Bsations,  might  arise.  Again,  a  creditor  had  the 
coodoct    of  the  former  suit;    he.  might,  if  satisfied 


of  the  insolrency  of  the  trust-estate,  refuse  to  go  on 
with  the  suit,  or  even  consent  to  his  bill  being  dismissed. 
The  tmatees  had  a  right  to  say  that  they  preferred  to 
have  their  accounts  taken  in  a  suit  of  their  own,  of 
which  they  bad  themselves  the  caniage,  and  to  bara 
their  accounts  taken  once  for  all,  instead  of  each  sepa> 
rate  action  against  the  covenanting  creditors.  But  if 
the  pit.  was  entitled  to  institute  a  suit  against  all 
the  present  defts.  for  that  purpose,  it  was  impossible 
to  tell  him  that  he  must  stop  at  the  administration  of 
the  trust,  and  could  not  in  the  same  suit  have  ths 
payment  from  the  defts.  which  would  he  conse- 
quential on  ths  wmding-np  of  the  trust.  He 
must  tbereroie  hold  that  the  bill  waa  maintainable ;  at 
the  same  time,  there  could  be  no  doubt  of  the  expe- 
diency of  all  parties  combining  to  go  on  with  the 
other  suit.  As  to  multifariousness,  if  the  pit.  was 
entitled,  on  the  grounds  already  stated,  to  bring  all  the 
defta.  before  the  court,  it  could  make  no  difference  that 
they  might  raise  separate  defences.  They  had  a 
common  interest  in  the  accounts,  althongh  it  might  be 
open  to  some  of  the  defts.  to  say  they  were  not 
cetttui  }«e,  (mat.  The  demurrers,  therefore,  would 
be  overruled,  but,  under  the  circumstances,  the  costs 
would  be  reserved  till  the  hearing  or  fnrther  order. 
Order  accordinglg. 
Solicitors  :  T.  W.  JfeUon ;  Evani  and  C«. 


(Sornmon  lab  doucts. 


OOUBT  OF  QUBBN'S  BENCH. 

Beported  by   Joinc  THOMrsox    and  T.  W.  Sammaxi^ 
Ktqs.,  Barristen-at-Law. 

Wednetdi^,  Not.  18. 
AsBBT  (app.)  V.  WooDTKORP  (resp.) 

lfetropolita»  Building  Act  —  AUerationt  in  eld 
buildinge — Uniting  Imildingt — Evidence — 18  4  1^ 
Vict.  e.  122,  «.  9,  28. 

Before  the  patting  of  the  Metropolitan  Building  Act 
a  cemnmnication  had  been  made  between  (wo  o/<f 
kouiet,  Noe.  66  and  67,  is  the  tame  occupation, 
by  opmingi  in  the  party-wall.  After  the  Act  came 
into  operation  it  toot  taught  to  mate  a  communi- 
tion  between  iVo.  6G  and  the  houte  adjoining  on  the 
other  tide  by  openingt  in  the  wall  teparating  tie 
two,  Thete  two  houtet  taken  together  contained 
leti  than  216,000  cubic  feel,  but  if  Not.  66  and 
67  were  to  be  contidered  at  one  building  within 
net.  28,  then  luch  building  and  the  tliird  houn 
taken  together  contained  more  lion  216,000  cubic 
feet: 

Held,  that  ffot.  66  anil  67  were  to  be  contidered  at 
one  building  for  the  purpose,  and  that  the  making 
the  communication  wat  an  alteration  of  an  old 
building  within  uct.  9  : 

Second^,  that  evidence  wat  admittible  to  show  whe- 
ther tJte  wall  teparating  iVo.  66  and  the  houte 
with  wkicli  the  communication  wat  to  be  made  wot 
a  party-wall  or  a  crou-wali: 

Thirdly,  that  in  making  mch  communication  the  rule* 
in  lect.  28  were  obligatory. 
Case  atated  by  Alderman  Sidney,  one  of  the  justices 

for  the  city  of  London,  on  the  conviction  uf  the  apps. 

under  the  Metropolitan  Building  Act  1855. 
The  apps.  are  builders  and  the  resp.  is  the  district 

surveyor  of  the  northern  division  of  the  City  of  Loiiduii. 

The  apps.  were  employed  by  Messrs.  Baggallay  to  ninke 

two  openings  in  the  wall  dividing  the  premises  No.  66, 

Aldermnnbury  and  No.  6,  Love-lane,  No.  66,  Alder- 

manbury  being  at  ths  corner  of  Love-lane.    The  work 

was  completed  in  Aug.  1862. 
On  the  t7th  Dec.  1862  notice  was  served  by  the 

resp.  on  the  apps.  that  the  work  done  was  not  coa- 

formable  to  the  Building  Act  in  certain  particulars 
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and  requiring  them  witbin  fortj-eight  boan  to  render 
the  tame  conformable  thereto.  The  particnlars  of 
nun-confoiniitj  stated  were :  \>j  openings  baTing  been 
made  in  a  party-wall  dixiding  buildings  which  taken 
together  exceed  216,000  feet  in  their  entire  contenta, 
to  wit,  containing  3:0,000  cabic  feet,  witboot  baring 
the  floor  jambs  and  head  formed  of  brick,  stone,  or 
iron,  and  the  openings  closed  by  two  wrought-iron 
doors,  each  one-fourth  of  an  inch  thick  in  the  panel, 
at  a  distance  from  each  other  of  the  full  thickness  of 
(he  wall  fitted  to  rebated  frames  witboat  woodwork  of 
any  kind  as  required  by  sect.  28,  rule  3  of  the  said 
Act. 

The  notice  not  haring  been  complied  witb,  the  apps. 
were  summoned  by  the  resp.,  and  at  the  hearing  it 
appeared  that  some  years  betbre  the  Building  Act  came 
into  operation,  a  communication  bad  been  made  be- 
tween 66  and  67,  Aldermanbniy,  by  an  opening  on  the 
iirat  floors  in  the  party-wall  separating  them,  and  the 
openings  were  closed  when  required  by  double  iron 
doors ;  and  Messra.  fiaggallay  came  into  the  occupation 
thereof  nnder  thoso  circumstances.  In  1862  they 
became  the  occupiers  of  6,  Love-Une,  and,  for  business 
purposes,  made  two  openings  on  the  first  floor,  in  the 
wall  separating  6,  Lore-lane,  and  66,  Aldermanbury. 

No.  6,  Lore-lane,  and  66,  Aldermanbury,  together 
'Contain  less  than  216,000  cubic  feet 

It  was  urged  that,  as  the  buildings  were  not  new 
linildings  upon  wliicb  the  work  was  being  done,  the 
Building  Act  did  not  apply ;  that  the  opening  between 
4,  LoTo-lane,  and  66,  Aldermanbury,  was  not  an  alter- 
ation witbin  sect.  9 ;  and  that  the  wall  between  6, 
Lore-lane,  and  66,  Aldermanbury,  was  not  a  party- 
wall,  but  a  cross-wall.  The  eridence  of  the  district 
surreyor  was  admitted,  after  objection  thereto,  to  prove 
that  in  his  opinion  the  wall  was  a  party  one.  The 
justice  found  that  the  wall  was  a  party-wall,  and  con- 
rieled  the  apps.  and  ordered  them  to  comply  with  the 
requisitions  in  the  said  notice. 

Gra^  for  the  resp. — Firjt,  eridence  was  admissible 
as  to  the  nature  of  the  wall  between  66,  Aldermanbury, 
and  6,  Lore-lane.  Secondly,  the  premises,  66  and  67, 
Aldermanbury,  formed  one  building  within  sect.  28  of 
18  «t  19  Vict.  c.  122,  which  enacts  (inter  aUa)  that 
"  no  opening  shall  be  made  in  any  party-wall  dividing 
buildings  which  if  taken  together  wonld  contain  more 
than  216,000  cubic  feet,  except  nnder  the  following 
conditions :  soeh  opening  shall  not  exceed  in  width 
Keren  (eet  or  in  height  eight  feet.  Such  opening  shall 
have  the  floor  jamlM  and  head  formed  of  brick,  stone, 
-or  iron,  and  be  closed  by  two  wrought-iron  doors,  each 
one-fourth  of  an  inch  thick  in  the  panel,  at  a  distance 
from  each  other  of  the  full  thickness  of  tlie  wall,  fitted 
to  rebated  frames  without  woodwork  of  any  kind." 
No  doubt,  before  the  time  the  communication  between 
46  and  67  was  made,  they  w^re  two  buildings,  but  the 
openings  were  made  not  for  ventilation,  but  for  doors  for 
the  purpose  of  using  them  as  one  building.  Then  the 
making  the  opening  to  6,  Lore-laoe,  was  an  alteration 
within  sect.  9,  so  as  to  subject  the  work  to  the  regula- 
tions of  the  Act.  If  that  be  so,  then  taking  66  and  67 
as  one  building,  that,  with  No.  6,  Love-lane,  contained 
more  than  216,000  feet,  and  the  conviction  of  the 
app.  was  right,  for  not  observing  tlw  roles  in  sect. 
£8. 

Jtaifmond  for  lUo  app. — First,  this  is  not  an  altera- 
tion within  sect.  9.  A  mere  opening  like  this  in  the 
wall  cannot  be  ^aid  to  hare  been  contemplated  by  the 
Act,  so  as  to  require  the  interference  of  the  district 
aurveyer.  Then  liiis  was  a  cross-wall  within  sect.  3, 
the  interpretation  clause,  as  the  occupier  was  the  same. 
Eridence  was  not  admissible  to  show  what  a  party- 
'  wall  is  witbin  the  meaning  of  the  Act,  as  seot.  3  itself 
defines  the  meaning.  [Cockburx,  C.  J. — The  wall 
was  bnilt  to  separate  the  two  liouaes,  and  does  not  cease 
t*  be  a  par'y-wall  becaiue  they  have  come  into  one 


occupation.]  Lastly,  the  only  two  buildings  it  is  pro- 
posed to  unite  are  Nos.  66  and  6,  Lore-lane,  and  they 
together  contun  less  than  216,000  cubic  feet.  It  is 
not  correct  to  treat  66  and  67  as  one  builduig.  The 
communication  between  them  was  made  years  ago,  and 
by  a  different  person ;  and  in  considering  whether  the 
app.  is  liable  to  a  penally  for  what  be  has  done,  the 
court  ought  not  to  regard  what  was  done  at  au^her 
time  by  other  persons. 

CocKBUSN,  C.  J. — I  entertain  no  doubt  that  the 
conviction  was  right  Looking  at  the  premises,  it  is 
impossible  to  come  to  any  other  conclusion  than  that 
Nos.  66  and  67  bad  been  onited  into  one  building  for 
the  purposes  of  sect  38.  That  being  so,  the  area  of 
that  building,  taken  togetW  with  No.  6,  Love-Une, 
gives  the  requisite  number  of  cubic  feet  within  sect.  28, 
which  subjects  the  uniting  of  the  two  buildings  to  tbe 
mles  therein.  The  apps.  not  having  united  these  two 
buildings  in  conformity  with  roleQ  of  sect  28,  after 
the  district  surreyor  gare  them  notice  so  to  do,  the 
conriction  was  right  With  regard  to  the  reception  of 
the  evidence  as  to  the  wall  being  a  party-wall  and  not 
a  cross-wall,  the  magistrate  decided  rightly. 

The  rest  of  the  Court  concurring, 

Conviction  affirmei. 

Tueiday,  Nov.  24. 
Ex  parte   Lamebt. 
Medie<d  Praclitionere  Act — Erating  name/nm 
register— Injamotu  coTiducl. 
Bytheil  4  22  Viet  c.  90,  :  29,  the  General Uedieal 
CotmoU  are  lie  $ole  Judges  of  whether  a  regieltnd 
medical  practitioner  has  teen  guilty  of  infameiu 
conduct  in  aprofetsional  respect,  and  this  court  has 
no  poieer  to  inierfjcre. 

M.  Chambers  (Barnard  with  him)  moved  fi>r  a 
mandamus  to  the  General  Council  of  Medical  Ednea- 
tion  and  Registration  in  England,  commanding  them  to 
restore  the  name  of  the  applicant  to  the  register 
Mr.  Lamert,  the  applicant,  is  a  duly  qualified  ptao- 
titioner,  and  his  name  was  entered  on  the  register  of 
practitioners  under  the  2t  &  22  Vict  c.  90.  The 
Medical  Coondl,  however,  have  since  directed  the 
registrar  to  erase  his  name  from  the  register,  on  the 
ground  that  he  had  been  guilty  of  infamous  con- 
duct in  a  professional  respect  in  the  pubUeatkm 
by  him  of  an  indecent  work  on  venereal  disorden. 
Before  doing  ao  th«  council  communicated  the  natore 
of  the  charges  to  him,  and  received  his  expUnations ; 
but  they  rei^d  to  bear  him  by  counsel.  Sect  29  of 
21  &  22  Vict  c.  90,  enacts,  that  "  if  any  medical 
practitioner  shall  be  conricted  in  England  or  Inland  ef 
any  felony  or  misdemeanor,  or  in  Scotland  of  any 
crime  or  offence,  or  shall,  after  due  inquiry,  be  judged 
by  the  general  council  to  hare  been  goilty  of  iafanuns 
conduct  in  any  professional  respect,  tbe  general  cooncil 
may,  if  they  see  fit,  direct  tba  registrar  to  erase  tiia 
name  of  sncli  medical  practitioner  from  the  rspsttr-" 
It  was  now  contended  upon  tbe  affidarits  that  the  ap^ 
cant  bad  not  been  guilty  of  any  infamous  conduct,  and 
that  his  name  had  been  therefore  improperly  removed 
from  tbe  register.  [Blackbuhx,  J. — Has  this  eoiut 
any  power  to  inquire  into  tbe  propriety  of  the  oooicd's 
decision  under  this  part  of  the  section  aay  moN  tli*> 
we  shonld  bars  to  inquire  into  the  propriety  of  a  eon- 
rietion  nnder  the  first  part  of  tbe  section  ?]  Tbs 
grounds  on  which  the  council  acted  was  tbe  pnUieatOT 
of  this  work,  and  that  was  not  "  iufamous  oondoct 
[Blackbckit,  J.—  If  the  offence  were  an  impossiW* 
one,  that  might  be  bo.  But  it  ia  quit*  possible  t* 
publish  a  book  purporting  to  be  a  medical  work,  wkick 
should  yet  be  of  an  indecent  character.  WioBTitAK,  i- 
— Suppose  a  mandamxis  to  issue,  and  the  cooncil  t* 
return  (in  the  words  of  tbe  section)  that  the  applioaat 
had,  "  after  due  inquiry,   been  judged  by  the  gmeral 
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Rbo.  v.  Tub  Inuabitasts  op  St.  Giles,  Ciupfleoatk. 


[Q.  B. 


«oiuieil  to  bare  beao  gailtjr  of  infamous  ooadnct," 
would  not  that  be  an  answer?] 

CocKBUBN,  C.  J. — We  are  all  agreed  tliat  tbe  23tb 
section  of  the  Act  makes  the  Medical  Council  sole 
jadges  of  whether  a  partj  on  the  register  has  been 
gailty  of  infamous  conduct.  The  council  here  have 
4eclared  that  he  has  been  guilty  of  infamous  conduct  in 
respect  of  tbe  publicution  of  this  book,  which  may  or 
ma;  not  have  warranted  the  sentence ;  but  inasmuch 
as  those  whom  the  Legislature  considered  the  best 
Judges  of  such  a  matter  have  giren  their  decision,  we 
cannot  interfere. 

The  tvst  of  the  Conrt  concarriofc.     Side  rtfmed. 

Atbsne/  for  the  applicant,  H.  PluUppt. 

Nou.  1 1  and  25. 
RsG.  V.  Tbb   Iskabitasts  op  St.  Giles, 

CfUPPLEOATE. 

Poor-lam— SaUmatt  by  renting  a  ttaanmt — General 

hiring — Tenancy  for  a  year. 
A  renting  of  a  tenement  for  an  indejinite  period,  and 
an  oeeupation  fur  a  year,  constitute  a  tenancy  for 
a  year. 
A.  B.  oaatpiodfor  ypioarde  of  a  year  a  house  under 
a  written  agreement,  whereby  it  was  let  to  him  from 
a  certain  day  "at  the  montlUy  rental  of  U.  I6s.  Sd.," 
the  laid  agreement  containing  this  proeision:  "It 
it  laslb/  agreed  that  one  monlh'i  notice,  to  expire  at 
either  on  the  2Sth  day  of  March,  the  2S(A  day  of 
June,  the  2Sth  day  of  September,  or  the  23th  day  of 
December,  shall  be  a  good  and  sufficient  notice  on 
either  side  for  A.  B.  to  quit  and  deliver  up  pos- 
etssion  of  the  house :" 
Meld,  that  this  was  a  hiring  oj  a  tenement  indrfiaite 
as  to  duration,  bat  terminable  at  a  month's  notice 
on  either  side  on  any  of  the  speciJUd  quarter  dayt ; 
and  the  house  having  been  actually  occupied  under 
that  hiring  for  upvards  of  a  year,  it  must  be  con- 
sidered to  have  been  an  occupation  under  a  hiring 
for  a  year. 

This  was  •  case  stated  upon  an  appeal  to  tbe  City 
of  London  sessions  by  the  parish  officers  of  St.  Olave, 
SUrer-street,  IiOndoo,  agtiinst  an  orJer  of  removal 
obtained  by  the  parish  offiuers  of  St.  Giles,  Cripplegate, 
of  Thomas  Wilsher,  bis  wife  and  live  cbiMren.  The 
jessions  quashed  the  order. 

The  only  ground  of  remoral  alleging  any  settlement 
was  the  following : — "That  in  Marcli  1858  the  said 
Thomas  Wilsher  hired  for  the  term  of  one  year  a  sepa- 
rate and  distinct  dwelling-house,  situate  No.  6,  Wind- 
aor-oonrt,  Monkw^ll-street,  in  the  said  parish  of  St. 
Olare,  Silrer-street,  at  a  yearly  rent  of  22/.,  and  he 
immediately  entered  into  the  oocupHtion  thereof,  and 
continued  to  rent  and  occupy  the  same  therefrom  and 
for  one  whole  year  and  upwards,  and  he  aotoally  paid 
upwards  of  10/.  rent  for  the  same  in  respect  of  one 
whole  year  ;  he  was  assessed  snd  duly  paid  the  poor 
rates  in  respect  of  the  said  dwelling-hoaae  for  one 
whole  year  and  upwards,  and  he  resided  and  slept 
therein  for  forty  nights  and  upwards  after  payment  oi 
tbe  said  poor  rates."  Tbe  question  in  dispute  on  the 
said  appeal,  and  which  was  dniy  raised  by  the  grounds 
of  appittl,  was  whether  the  following  agreement  under 
vhicb  the  panper  occupied  the  house  in  qnession  con- 
stituted a  yearly  hiring  or  renting  for  tbe  term  (f  one 
-whole  year  as  required  by  tbe  statute  6  Geo.  4,  e.  57. 

"  Uemorandum  of  agreement,  entered  into  tbe  20th 
day  of  March,  1858,  between  Henry  Piper,  as  agent 
for  the  trustees  of  Mrs.  Henley,  and  Thomas  Wilsher 
of  Dobie-court : — Henry  Piper  agrees  to  let,  snd 
Thomas  Wilsher  agrees  to  take,  the  hooie  No.  6, 
ITindsor-oourl,  from  tbe  25th  day  of  March  1858,  at 
the  monthly  rent  of  1/.  16s.  6d.  Henry  Piper  agrees 
to  pay  all  landlord's   rates  and  taxes,  and  Tbumus 


Wiltsher  agrees  to  pay  all  tenant's  rates  and  taxes, 
to  keep  the  house  in  quiet  and  tenantable  order, 
and  to  mend  all  squares  of  glass  broken  during  his  oc- 
cupation. It  is  lastly  agreed  that  one  month's  notice, 
to  expire  at  either  on  the  25th  day  of  March,  the 
25th  day  of  June,  the  25th  day  of  Sept.,  or  tbe  25tb 
day  of  Dec,  shall  be  a  good  and  sufficient  notice  on 
either  side  for  Thomas  Wilsher  to  quit  and  delirer  up  ■ 
possession  of  the  bouse  to  Henry  Piper  or  other  agent 
for  the  time  being  of  Mrs.  Henley's  trustees. 

"  As  witness  our  hands  the  day  and  year  abore 
written,  "  Henbt  Piped, 

"  Thokas  Wilsues." 
The  said  Thomas  Wilsher  occupied  the  said  dwelling- 
bnuse  under  such  written  agreement  up  to  Midsummer 
1860,  a  period  of  two  and  a  quarter  years,  and  during 
the  whole  of  such  period  was  assessed  to  and  paid  the 
poor  rates  of  tbe  said  parish  of  St.  Olave,  Silver- street, 
in  respect  of  the  said  dwelling-bouse.  The  said 
Thomas  Wilsher  paid  the  rent  of  the  said  dwelling- 
house  monthly  during  the  whole  period,  but  it  was 
conceded  by  the  apps.  that  all  other  conditions  of  ob- 
taining a  settlement  had  been  fulfilled  by  the  said 
Thomas  Wilsher,  aud  that  he  had  gained  a  settlement 
in  tbe  said  apps.  parish  if  the  said  written  agreement 
constituted  a  yearly  hiring  or  renting  for  the  term  of 
one  whole  year  of  the  said  dwelling-house,  within  the 
statute  6  Geo.  4,  c.  57.  The  question  for  the  opinion 
of  the  court  is,  whether  such  written  agreement  con- 
stituted such  yearly  hiring  or  renting  for  tbe  term  of 
one  whole  ye:tr  of  tbe  said  dwelling-house  ?  If  such 
question  be  answered  in  tbe  affirmative,  then  tbe  said 
order  of  sessions  is  to  bo  quished,  and  the  said  order 
of  removal  is  to  stand  contirmed,  otherwise  the  said 
order  of  sessions  quashing  the  said  order  of  removal 
is  to  stand  confirmed,  and  the  costs  of  tbe  said 
appeal  are  to  follow  tbe  decision  of  this  conrt. 

By  the  6  Geo.  4,  c.  57,  s.  2,  it  is  enacted,  that  "  no 
person  shall  acquire  a  settlement  ...  by  or  by  reason 
of  settling,  upon  renting  or  paying  parochial  rates 
for  any  tenement  not  being  his  or  her  own  property, 
unless  such  tenement  shall  consist  of  a  separate  and 
distinct  dwelling-house  or  building,  or  of  land  bond 
fde  rented  by  such  person  in  such  parish  or  township, 
at  and  for  the  sum  of  lOi.  a-year  at  tbe  least,  for  the 
term  of  one  whole  year,  nor  unless  such  house,  or 
building,  or  land  shall  be  occnpied  under  such  yearly 
hiring,  aud  the  rent  for  the  same,  to  the  amount  of  10/., 
actually  paid  For  the  term  of  one  whole  year  at  tbe 
least,"  &c. 

Giffard  and  Tayler  appeared  in  support  of  the  order 
of  sessions,  and  contenUed  that  the  agreement  under 
which  the  pauper  occupied  the  premises  was  not  for  a 
yearly  renting  as  required  by  the  6  Geo.  4,  c  57,  s.  1, 
but  was  a  quarterly  hiring  at  a  monthly  rent. 
[CocKBuitN,  C.  J. — As  the  parties  contemplated 
notices  being  given  up  to  the  end  of  the  year,  may  it 
not  be  said  that  the  hiring  is  for  a  year,  unless  they 
determine  it  before?]  The  payment  of  the  monthly 
rent  would  tend  to  show  that  it  is  not  a  yearly  hiring ; 
and  the  provision  for  the  month's  notice  to  quit  being 
to  expire  at  tbe  end  of  three  months,  does  not  alter  it. 
It  is  a  hiring  for  a  month,  with  a  condition  as  to  its 
determinatiou  st  certain  days : 

Beg.  V.  Charlton,  1  Q.  B.  247  ; 

Paddington  r.  Willeiden,  32  L.  J.  109,  Hag. ; 

Beg.  V.  BeritmoHceaux,  7  B.  &  C.  5SI  ; 

Beg.  V.  Bathwicl;  4  Dow.  Sc  By.  335  -, 

Beg.  V.  Pontefract,  2  Q.B.  548  ; 

Kemp  V.  Derrett,  3  Camp.  510. 
W.  J.  Payne,  contra,  contended  that  the  hiring,  as 
shown  by  the  agreement,  was  a  general  one,  and  there- 
fore in  law  was  a  year.  It  was  a  hiring  for  a  year, 
determinable  upon  certain  conditions,  and  that  tbe 
cases  decided  upon  the  settlement  of  hiring  and  servic* 
»*re  applicable. 
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1;aii:i>  ani>  others  v.  Wiu.hmson    and  oiiiEiia. 


[C.  B. 


Jt.  V.  Bi/ker,  2  B.  &  C,  114 ; 

It.  T.  St.  Andrta-in-Pershor«,  8  B.  &  C.  679) 

IVandtaorth  v.  Putney,  2  Bott.  188. 

Cur.  ado.  milt. 
Nov.  25. — Mellob,J. — Tbiscase  was  argued  before 
the  Lord  Chief  Jastice,  mj'.hrotherWightman,  and  mj- 
•eir.  If  we  had  been  required  for  the  first  time  to 
put  a  construction  upon  tlie  6  Geo.  4,  c.  57,  s.  2, 
and  the  previous  statute  of  59  Geo.  3,  e.  50,  we 
might  have  hesitated  to  decide  that  in  the  present  case 
a  settlement  bad  been  gained.  Id  other  words,  we 
should  have  doubted  whether  the  pauper  had  bonafidt 
rented  a  tenement  for  one  whole  year  or  occupied  under 
such  yearly  hiring.  Tlie  case  of  Rtx  v.  Herstmontceaux, 
7  B.  &  C.  551,  however,  is  a  decisive  authority  that  tliose 
statutes  did  not  require  any  other  hiring  or  renting 
than  would  in  ordinary  cases  constitute  a  tenancy  for 
a  year.  Kow  the  rule  of  law  is,  that  a  renting  of  a 
tenement  for  an  indefinite  period  and  an  occupation 
for  a  year  constitntes  a  tenancy  for  a  year.  In  the 
present  case  it  was  conceded  that  the  tenancy  could 
not  be  considered  a  monthly  tenancy  by  reason  of  the 
restriction  upon  quitting  or  determining  the  tenancy. 
The  monthly  rent  being  excluded  in  determining  the 
character  of  the  tenancy,  to  what  other  conclusion  can 
we  come  than  that  it  was  a  hiring  of  the  tenement, 
indefinite  as  to  duration,  but  terminable  at  a  month's 
notice  on  either  side  on  any  of  the  specified  quarterly 
days,  and  the  honse  having  been  actually  occnpied 
under  that  hiring  tor  upwards  of  two  years  it  appears 
to  03  that  it  must  be  considered  to  have  been  an 
occupstion  under  a  hiring  for  a  year.  Many  cases 
have  b^en  decided  with  reference  to  settlements  by 
hiring  and  service,  which  established  that  a  hiring  at 
weekly  wages,  determinable  on  a  mouth's  notice,  and 
.  aervice  under  such  hiring  for  more  than  a  year  gives 
a  settlement :  (.Btg.  v.  Bampre^on,  5  T.  R.  205 ; 
and  Rex  y.  Oreat  Yarmouth,  5  M.  &  S.  114.) 
These  cases  are  analagous  to  the  present  so  soon  as 
the  effect  of  the  statute  Geo.  4,  c.  57,  s.  2,  is  deter- 
mined. We  are  therefore  of  opinion  that  the  rule  for 
quashing  the  order  of  sessions  must  be  absolute. 

Rvlt  absolute. 


COURT  OF  OOUUOK  BENCH. 

Reported  by  VT.  SIatb  and  LimuET  Sunn,  Eaqn., 
Barristere-at-Law. 

Nob.  9,  11  and  16.   * 

BaIRD  and  OTUEB8  V.  WlIXIAMSON  AND  OTaSBS. 

Adjoinmj  mtne-oanert — Obligation  of  owner  of  Me 
lower  mine  to  receive  the  water  Jivm  the  tipper 
mine. 

The  pH$.  and  deJX.  were  ae^oining  mine-ovmers ;  the 
deft:  havity  the  upper  and  the  pits,  the  lower 
mine.  In  each  mine  there  were  two  eeana  of  tron- 
ttone  diitant  a  few  fathome  from  each  other;  each 
team  cropped  out  on  the  turf  ace  of  the  defti.'  land, 
and  extended  tn  a  parallel  dip  down  through  the 
deftt,'  land  into'  the  pits.'  land.  Each  party  had 
worked  out  the  upper  seam,  and  the  pits,  had  left 
no  barrier  to  ttop  back  the  water  flowing  downfiom 
the  defti.'  works  in  that  team,  but  of  thii  water  the 
pits,  did  not  complain.  In  order  to  get  the  minerals 
in  the  lower  seam,  the  defti.  made  a  crut  or  passage 
from  the  upper  to  the  lower  seam,  so  constructed 
at  to  be  on  an  incline  from  a  part  of  the  lower 
team  to  a  part  of  the  upper  seam,  having  the  head 
of  the  crut  in  the  lower  team  at  a  higher  level  than 
the  mouth  of  the  crut  in  the  upper  seam.  This  crut 
was  made,  tn  the  usual  course  of  tkilful  mining, 
for  the  purpote  of  getting  the  minerals  from  the 
lower  seam  to  the  upper  team  and  to  to  tlte  thaft, 
to  at  to  be  raited  to  the  surface.  The  water,  how- 
ever, from  the  vforkt  in  the  lower  team  flowed  down 


this  crut  into  the  upper  team,  and  to  on  into  the  pits.' 
mine,  of  which  they  complained,  contending  that  tkif 
were  not  obliged  to  receive  through  the  upper  Mini 
more  water  than  that  which  flowed  from  the  workt 
therein,  and  had  a  right  to  maintain  their  action 
for  the  water  to  flowing  from  the  lower  team.  The 
pits,  further  complained  of  water  which  flowed  into 
their  mine,  which  water  it  was  alleged  in  the  plead- 
ings was  raised  by  pumping  to  a  level  high  enough 
for  such  water  to  flow  away ;  on  behalf  ef  the  defis. 
it  was  said  that  the  pumping  was  for  the  purpose 
of  getting  other  minerals  which  were  lying  deeper 
than  the  two  seams,  and  that  the  pump  was  to 
placed  that  a  cnU  led  therefrom  to  the  head  of  the 
crut  before  mentioned  at  such  a  kvel  at  that  (i* 
water  from  the  pumping  flowed  down  the  two 
cruts  into  the  upper  seam,  and  so  on  into  the  piti.' 
mine : 
Held,  tutothe  firitpoint,  upon  the  authority  o/'Snuth 
V.  Keniclc,  that  the  pltt.  could  not  maintain  thar 
action,  at  the  owner  of  a  higher  mine  had  a  rigitl» 
work  the  higher  mme  in  the  usual  and  proper  man- 
ner for  the  purpote  of  getting  thete  minaralsfrom 
any  part  of  the  mine,  and  that  they  were  not  lia^ 
for  any  water  which  flowed  by  gravitation  froK  It* 
works  so  vonttrueted : 
As  to  the  second  point,  that  the  action  would  lie,  oa 
the  ground  that  the  occupier  of  the  upper  mine  hoi 
no  right  to  bean  active  agent  in  sendu%g  water  to  a 
lower  one,  the  lower  one  not  being  subjeel  to  esf 
servitude  of  receiving  water  conducted  by  means  of 
the  upper  mine ;  and  also  that  the  owner  of  such 
upper  mine  had  no  right  to  interfere  with  the  gran- 
talion  of  water  to  as  to  make  it  more  injurums  to 
the  occupier  of  the  lower  mine. 
The  declaration  alleged  the  contiguity  of  the  nnsei, 
the  passage  of  the  water  from  the  mine  of  the  ititt. 
to  that  of  the  pits,  in  the  manner  above  deecribed, 
and  that  defls.  threw  upon  the  pits,  the  expense  of 
lifting  it,  whereby,  &&  The  second  and  third  cooals 
varied  the  form  of  the  complaint. 

To  this  the  defts.  pleaded  not  guilty,  in  that  the 
strata  were  not  such  as  to  allow  water  to  pereolst* 
through  them.  That  the  cruts  were  made  for  the  pot- 
pose  of  reaching  the  loner  strata  of  minerals,  and  for  u- 
other  purpose,  according  to  the  osnal  msnner  of 
mining. 
Demurrer  to  last  count. 

BepUoation. — Osmnirers  to  second,  third,  and  £fik 
pleas. 

Joinder  in  demnrrer. 
Pleas  to  new  assignment. 
Demurrers  to  second  plea  to  new  assignment 
Joinder  in  demurrer. 

The  pits,  points  were:— That  the  first  and  secoed 
counts  each  showed  a  cause  of  action  by  showing  ili>t 
the  defts.  introduced  into  the  veins  water  not  natonlly 
arising  in  the  veins,  but  coming  from  other  sonrdSr 
knowing  that  such  water  would  find  its  "V 
into  the  pits.'  mine. .  That  the  manner  in  which  tlii 
water  finds  its  way  into  the  pits.'  mine  is  immstwisli 
whether  by  percolation  through  a  barrier,  or  from  tbe 
absence  of  any  barrier  if  the  water  be  fi>ieip> 
water  not  naturally  arising  or  finding  its  way  isU 
the  vein  ;  and  therefore  the  second  plea  is  bw- 
That  the  third  and  fifth  pleas  and  the  second  pl"» 
to  the  new  assignment  were  bad  on  the  ground  tlut, 
although  the  mode  adopted  by  tbe  defts.  might  h<  a 
proper  and  recognised  mode  of  mining,  it  will  n^ 
justify  the  introduction  of  foreign  water  into  s  vein  of 
mineral  where  it  damaged  an  adjoining  mine  belonpH 
to  another  owner  in  the  same  vein  of  mineral. 

The  defts.'  points  were:— 1.  That  the  first,  second 
and  third  counts  of  deolaration  were  respectively  W 
in  substance,  and  that  none  of  them  showed  sny  i»- 
Tasion  by  the  defts.  of  a  legsl  right   existing  • 
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Hit  pita.,  or  aoj  good  canse  of  xction  againat  the 
defts.  2:  That  at  *nj  rats  the  aecond,  third  and 
fifth  pleas  were  respectivelj  good  and  Talid  answers 
to  the  coonts  to  which  they  were  respective);  pleaded, 
and  were  respectively  good  in  substance.  3.  That  the 
Dew  assignment  of  the  pits,  to  the  third  and  fifth 
pleas  respectirel;  was  bad  in  snbstance,  and  that  the 
additional  facts  therein  stated  make  cat  no  canse  of 
-action  hj  the  pits,  sgainst  the  defts.  4.  That  the 
second  plea  to  the  new  assignment  was  good  in  sub- 
stance, and  was  a  good  and  valid  answer  to  the  new 
aasignmeat.  5.  That  the  defts.  were  at  liberty  to 
-drain,  draw,  pump,  or  othervfise  remove  water  from  one 
part  of  their  own  mines  to  another  part,  in  whatever 
way  they  may  thinlc  fit,  and  were  not  liable  if  by 
reason  thereof  such  water  should  percolate  through 
strata  pervious  to  water  into  the  mines  of  the  pits. 
and  canse  damage  there.  6.  That  at  any  rate  the 
4efts.  were  not  liable  for  such  consequences  if  such 
draining,  drawing,  pumping,  or  otherwise  removing  of 
the  water  within  their  own  mines  be  done  solely  for 
the  purpose  of  mining,  and  in  the  usual  proper  and 
(ccognised  manner  and  course  of  mining.  7.  That  at 
any  rate  the  defts.  were  not  liable  for  such  conse- 
quences if  they  did  not  draw  or  pump  such  water 
from  one  part  of  their  mines  to  another  part,  bnt  the 
water  must  flow  within  their  mines  from  one  part  to 
the  other  by  gravitation  and  other  natural  forces  along 
passages  and  openings  made  solely  for  the  purpose  of 
^ning,  and  in  usual  proper  and  recognised  manner 
and  course  of  mining. 

Bauy  Jama  (^Hor.  Llogd  with  him)  appeared  for 
the  pits. 

Oro!/  for  the  defts. 

The  referred  to 
Smith  V.  Kemick,  18  L.  J.  172,  C.  P.; 
Ciaiemort  r.  Richard;  29  L.  J.  81,  Ex.; 
Duke  of  Beaufort  v.  Morris,  6  llare ;  and 
Yoole  on  Waste,  177.  Cur.  adv.  vuU. 

liov.  16. — Eble,  C.  J.  now  delivered  the  judgment 
of  the  court — In  this  case  the  pits,  complain  of  the 
flow  of  water  into  their  mine  from  the  defts.*  mine. 
The  defence  was,  that  the  flow  arose  from  mining 
Work  carried  on  with  due  skill  and  in  a  customary  and 
proper  manner.  As  the  complaint  related  to  three 
kinds  of  foreign  water,  the  qnestion  raised  may  be 
better  understood  by  a  short  description  of  the  local 
-telation  of  the  two  properties  agreed  to  be  the  effect  of 
the  pleadings.  The  two  mines  adjoin ;  the  defts.'  being 
the  upper,  and  the  pits.'  the  lower  mine.  In  snch 
mine  there  were  two  seams  of  ironstone,  distant  a  few 
fathoms  from  each  other.  Each  seam  cropped  out  on 
the  surface  of  the  defts.'  land,  and  extended  in  a  parallel 
dip  down  through  the  defts.'  land  into  and  through  the 
pits.'  land.  Each  party  had  worked  out  that  portion 
of  the  seam  of  ironstone  which  we  may  call  No.  1,  and 
the  pits,  had  left  no  bariier  to  stop  back  the  water 
flowing  down  from  the  defts.'  works  in  that  seam,  and 
of  this  water  the  pits.'  did  not  complain,  it  being  clear, 
tnm  the  case  of  Smith  t.  Kmrick,  that  no  such  com- 
plaint could  be  sustained.  In  order  to  get  the  minerals 
in  the  seam  which  we  may  call  No.  2,  the  defts.'  made 
a  crut,  or  passage^  from  the  first  seam  to  the  second 
seam,  so  constructed  as  to  be  on  an  incline  from  a  part 
of  the  seam  No.  2  to  a  part  of  the  seam  No.  1,  and 
although  No.  2  lay  under  No.  1,  yet  the  head  of  the 
crut  in  No.  2  wat  at  a  higher  level  than  the  mouth  of 
the  crut  in  No.  1.  This  crut  was  made,  in  the  usual 
oooiw  of  skilful  mining,  for  the  purpose  of  getting  the 
mioerals.  The  defts.*  counsel  explained  it  to  be  for 
the  purpose  of  carrying  the  minerals  from  the  seam 
No.  2  down  the  crut  to  the  seam  No.  1,  and  down 
that  seam  to  the  shaft,  so  as  to  be  rused  to 
the  surface.  While  the  crut  effected  this  service, 
at  the  same  time  the  water  from  the  works 
js  No.  2  flowed  down  tbtongh  it  into  No.  1,  and  so  on 


into  the  pits.'  mine.  The  complaint  of  the  pits,  was 
of  this  water.  They  contended  that  tbey  were  not 
obliged  to  receive  through  No.  1  more  water  than  that 
which  flowed  from  the  works  therein,  and  might  main- 
tain their  action  in  respect  of  the  water  so  flowing  from 
seam  No.  2.  But  on  this  point  we  think  the  pits.  fail. 
The  owner  of  the  higher  mine  has  a  right  to  work  the 
higher  mine  in  the  usual  and  proper  manner  for  the 
purpose  of  getting  out  any  quantity  of  minerals  from 
any  part  of  the  mine,  and  he  is  not  liable  for  any  water 
which  flows  by  gravitation  from  the  works  so  con- 
structed. We  think  the  law  was  correctly  laid  down 
to  that  effect  in  Smith  v.  Kenrick.  If  this  crut  had 
been  made  for  the  purpose  of  draining  water  into  the 
pits.'  mine  which  would  not  otherwise  have  arrived 
there,  and  not  for  the  purpose  above  described,  we  con- 
sider the  action  would  lie.  It  appears  in  Smith  t. 
Kenrick,  where  the  barrier  of  the  lower  mine  had  been 
wrongfully  pierced  for  air-holes  at  the  lower  boundary 
by  the  former  occupier  of  the  upper  mine,  that  tho 
subsequent  owner  of  the  upper  mine  had  no  right  to 
jnake  a  construction  for  the  purpose  of  turning  some  of 
the  water  through  those  openings.  By  payiiig  money 
into  court  in  an  action  for  that  wrong,  bo  admitted  that 
his  exemption  from  the  liability  was  confined  to  the 
water  which  flowed  by  the  laws  of  nature  into  the  pits.* 
mine  for  the  purpose  of  getting  the  minerals.  Tbo 
pits,  further  complained  of  foreign  water  which  flowed 
into  their  mine.  This  water  is  alleged  in  the  pleadings 
to  be  raised  by  pumping  to  a  level  high  enough  for  such 
water  flowing  away.  The  learned  counsel  described 
the  pumping  to  be  for  the  purpose  of  getting  other 
minerals  which  were  lying  deeper  than  the  two 
seams  above  mentioned,  and  the  pump  was  so  placed 
that  a  crut  led  therefrom  to  the  head  of  the  crut 
above  mentioned,  at  snch  a  level  as  that  the  water 
from  the  pumping  flowed  down  the  two  cruts 
into  the  seam  No.  1,  and  so  on  into  the  plts.*^ 
mine.  In  respect  of  this  water  we  think  that  the 
action  lies.  Tbe  defts.,  as  the  occupiers  of  the  mine, 
have  no  right  to  be  active  agents  in  sending  water  to 
tbe  lower  mine.  The  pits.,  as  occupiers  of  tbe  lower 
mine,  are  subject  to  no  servitude  of  receiving  water 
conducted  by  means  of  tbe  upper  mine.  Each  mine- 
owner  has  all  the  rights  of  property  in  his  own  mine ; 
amongst  them,  the  right  to  get  all  the  minerals,  pro- 
vided that  he  works  with  skill  in  tbe  tisual  manner, 
and  if,  while  tbe  occnpier  of  the  higher  mine  exercises 
that  right,  nature  causes  the  water  to  flow  into  tbe 
lower  mine,  he  is  not  responsible.  If  the  occupier  of 
tbe  lower  mine  intends  to  guard  against  this  operation, 
ho  must  leave  a  barrier  in  the  upper  part  of  the  mine 
to  pen  back  the  water  of  his  higher  neighbour.  Tbe 
law  imposing  the  regulations  for  the  enjoyment  of 
conflicting  interests  does  nut  authorise  the  occupier 
of  the  higher  mine  to  interfere  with  tbe  gravitation 
of  water  so  as  to  make  it  more  injurious  to 
tbe  occupier  of  the  lower  mine.  This  appears 
to  be  tbe  law.  For  authority  we  refer  to  the 
case  of  Smith  v.  Kenrick,  also  to  the  questions 
which  were  left  to  the  jury  in  the  case  of  Acton  v. 
Blundell,  and  judgment  is  to  be  entered  accordingly. 
There  will  be  judgment  entered  for  tbe  pits,  on  the 
demurrer  to  the  plea  to  tbe  new  assignment,  and 
judgment  for  tbe  defts.  on  tbe  demurrer  to  the  other 
pleas.  

BEOISTBATION  APPEAL. 

Tuttday,  Nov.  17. 

Sjhth  (app.)  V.  Hall  (reap.) 

Election  law — Borough  vote— Charily — 2  WUl.  4,  c. 

45,  s.  36. 
The  claimanle  were  freemen  of  lie  borough  of  S.,  and 
"brolliers"  of    the  hospUalt  of  St.  B.   and  St, 
J.,  and  ai  auch  brothert  tctre  entitled  to  hontM  t» 
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lirt  in.  and  tqual  tiarta  in  the  revenue!  oftht 
hoipUale,  which  are  derived  from  landed  ulatei. 
The  liotpilatt  are  under  the  government  of  the 
Charity  Trutleei,  and  are  reputed  to  be  corporaliona 
by  prescription.  A  person  to  be  qualified  to  be 
elected  a  brother  mult  be  more  than  fifty  years  old, 
or  a  lame,  blind,  or  impotent  person  unfit  for 
husbandry.  Each  brother  keepihis  houeein  repair, 
and  no  brother  when  once  elected  wa$  ever  knoum 
to  be  turned  out.  It  toai  objected  that  the  claimants, 
though  entitled  to  vole  as  freemen,  were  diiqualified 
as  the  recipients  of  "parochial  relief  or  other 
alms:" 
Held,  that  these  persons  having  a  legal  right  to  the 
revenues  of  the  hospitals,  and  not  being  its  a  state 
of  indigence  and  a'lject  poverty,  and  having  been 
qualified  to  vote  at  the  time  of  the  passing  of  the 
'2  Will.  4,  e.  45,  were  not  the  recipients  of 
"  parochial  relief  or  other  alms"  within  the  mean- 
ing of  sect.  36  of  that  statute,  and  therefore  were 
not  disqualified  from  voting. 

This  vu  a  consolidaud  appeal  from  the  court  of 
the  rerising  barrister  for  the  borough  of  Sandwich. 
The  following  case  was  stated  for  the  opinion  of  the 
«onrt.  CASE. 

Thos.  Bowers,  James  Wjbum,  Francis  Crocier, 
James  Dennis,  Daniel  Drverson,  Henry  Ewell,  sen., 
Valentine  Hoill,  sen.,  Edward  Longley,  John  Gray 
Manning,  Wm.  Neale,  John  Spicer  and  Joku  Valder,  on 
the  list  of  freemen  entitled  to  vote  for  members  of 
Parliament  fur  tlie  borough  of  Sandwich,  were  duly 
objected  (o  by  Charles  Powell  on  the  ground  that  all 
(be  seTeral  persons  before  named  were  disqualified 
from  being  registered  by  the  36th  section  of  the  2  Will. 
4,  c  45,  which  enacts,  "that  no  person  shall  be 
entitled  to  be  registered  in  any  year  as  a  voter  in  the 
election  of  a  member  or  members  to  serre  in  any  future 
Parliament  for  any  city  or  boroogh,  who  shall  witliio 
twelre  calendar  months  next  previous  to  the  last  day 
in  July  in  such  year  hare  received  parochial  relief  or 
«tber  alms,  which  by  the  law  of  Parliament  now  dis- 
qaalify  from  voting  in  the  election  of  members  to 
serve  in  Parliament."  It  wa«  proved  to  roe  that  all 
the  before-named  were  brethren  either  of  the  Hospital 
of  St.  Bartholomew,  or  of  the  Hospital  of  St.  John,  in 
the  town  of  Sandwich,  and  bad  been  recipients  of  the 
gratuities  and  other  beneSts  by  law  belonging  to  such 
brethren  for  more  than  twelve  calendar  months  next 
previous  to  the  last  day  of  July  1863. 

It  was  also  proved  that  the  said  two  hospitals  of  St. 
Bartholomew  and  St.  John  are  identical  in  their 
coostitntion  and  management,  and  are  both  under  tlie 
government  of  the  Charity  Trustees  appointed  by  the 
Lord  Chancellor. 

It  was  further  proved  to  me  that  each  of  the  said 
hospitals  is  by  repute  a  corporation  by  prescription,  and 
that  the  property  of  the  same  consists  in  landed 
estates 'and  bouses,  the  income  arising  from  the  former 
being  divisible  annually  among  the  brethren  in  equal 
proportions,  and  a  house  being  assigned  to  each  of  the 
brethren  wherein  to  live.  These  bandies  are  an  aggre- 
gation of  separate  building^',  and  each  Is  kept  in  repair 
by  the  brother  who  lives  in  it.  The  right  of  appoint- 
ment of  brethren  to  the  said  hospital  is  vested  in  the 
above-mentioned  Charity  Trustees. 

Ko  instance  was  cited  to  me  of  any  brother  once 
appointed  having  been  turned  out  of  either  of  the  said 
buipitals. 

There  is  no  deed  or  document  accurately  defining 
the  qualifications  of  the  persons  who  are  to  be  ap 
pointed  brethren,  bat  it  was  proved  to  me  that  in  161 2 
the  mayor  and  jnrats  of  Sandwich  had  the  manage- 
ment of  the  bospiiaU,  and  that  at  that  time  an  ordi 
nance  was  made  by  them  that  "  every  person  placed 
in  the  hospital  shonld  he  of  the  age  of  forty  years,  or 
thereabouts,  except  always  decayed  jurats,  or  any  lame, 


blind,  or  impotent  person ;  "  and  by  an  inquiaition  of 
charitable  uses  taken  Sept.  7  (6  Car.  1),  it  was  fonad 
that  the  brethren  ought  to  be  above  the  age  of  fifty, 
except  lame,  blind,  or  impotent  persons,  and  unfit  for 
husbandry,  and  should  be  inhabitants  of  the  snid  town, 
or  a  child  of  some  then  or  late  inhabitant,  having  do 
competent  means  to  live. 

It  was  proved  to  me  that  this  latter  regulation  as  to 
the  qualifications  for  brethren  is  that  which  is  sow, 
and  has  been  for  some  time  past  in  force,  and  thst 
in  addition  thereto,  by  a  resolution  of  the  Charity 
Trustees  lately  passed,  no  person  is  eligible  to  be  a 
brother  under  the  age  of  fifty-six  years. 

The  brethren  of  the  said  hospitals  have  always 
heretofore  voted  for  members  of  Parliameitt  for  tin 
said  borough  without  objeetioD. 

I  directed  that  the  before-mentioned  persons  wen 
not  disqualified  from  being  registered  by  the  said  S6th 
section  of  the  2  Will.  4,  c  45,  and  I  retained  their 
names  on  the  list  of  freemen  entitled  to  vote.  If 
the  court  shall  be  of  a  contrary  opinion,  their  names 
ought  to  be  expunged  from  the  same  list. 

The  said  Chsries  Powell  duly  appealed  from  this 
decision.  (Signed)  J.  D.  C, 

Bevising  Barrister. 
Bayes,  Seqt.  {Bourke  with    him)  for  the   app.— 
These  voters  are  freemen  of  the  borough,  and  set  np 
an  interest  in  the  hospital,  but  the  only  question  ti, 
are  they  disqualified  from  voting  by  the  receipt  of 
alms  ?    There  has  been  no  ease  on  the  disqnalificatioi 
clause    since    the    Reform   Act,    2  Will.  4,  c  45. 
Faulkner  v.  Overseers  of  Upper  Boddinglon,  3  C.  B., 
N.  S.,  412,  was  a  case  of  certain  persons  called  "  beads- 
men," and  the  eonrt  decided    that  as  they  had  no 
duties  to  perform,  except  to  receive  their  money,  tbey 
had  not  an  estate  which  came  to  them  by  promotion 
to  an  ofiioe,  bat  were  recipients  of  alms  : 
Heath  V.  Haynes,  3  C.  B.,  N.  S.,  389 ; 
Heartley  v.  Bonis,  5  C.  B.,  N.  S.,  40, 
was  the  case  of  the  poor  knights  of  Windsor  wko» 
occupation  was  held  to  be  a  charity. 

Simpson  v,  Wiliinson,  7  M.  &  G.  50  ; 
Freeman  v.  Gainsford,  11   a  B.,  N.  S.,  68;  i 

L  T.  Rep.  N.  S.  611; 
Elliott  on  Qualifications  and  Registrations,  Sad 
edit.  p.  257,  and  the  cases  collected  there. 
These  persons  being  recipients  of  alms,  are  not  fre* 
agents.    There  are  cases  the  other  way  which  I  may  i* 
well  mention : 

The  Bedford  case,  2  Doug.  114,  123;    Elliott 

259; 
Taunton's  case,  1  Doug.  371. 
The  latter  case  is  the  case  of  the  Chelsea  peniionen; 
but  that  is  not   in   the  nature  of  a  charity,  though 
so  called,  but  a  reward  for  service. 

n'elsby  for  the  resp.— It  is  conceded  that  then 
people  are  qualified  to  vote  as  freemen,  and  it  »* 
qoestion  whether  tbey  are  disqualified  by  the  36tli 
section  of  the  Reform  Act  (2  Will.  4,  c  45)  as  beinj 
the  recipients  of  alms.  The  hospitals  are  reputed  ta 
be  corporations  by  prescription,  and  the  houses  occupiw 
by  these  persons  are  independent,  and  each  kept  i" 
repair  by  the  brother  who  occupies  it,  and  tiers  u 
uo  instance  of  any  brother  being  turned  oot; 
besides  which,  they  have  always  voted  beretofoK- 
[WiLUAMS,  J.— In  Haywood  on  Elections,  there 
is  the  case  of  this  very  borough  (Haywood  on 
Borough  Elections,  p.  214),  where  the  Hooje  of 
Commons  decided  by  a  msjorily  of  one,  thst  » 
member  who  had  been  elected  by  these  votes  »«» 
rightly  seated.]  I  do  not  see  that  they  woiUd  » 
precluded  from  voting  as  freeholders  if  they  were  not* 
corporation.  I  think  the  eases  decide  that  "other 
alms  "  refers  only  to  such  alms  as  are  contnbnloiT 
to  the  poor-rate  :  (Rogers  on  Elections  and  E«gut»- 
tioo,  7  ed.,  p.  105,  and  the  cases  collected  there.)  » 
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several  of  tba  cases  cited  there  DSige  was  taken  into 
coasideration.  This  is  property  vested  in  these  peopl;  : 
thej  repair  their  booses  and  lire  in  them  for  life.  I  don't 
dispute  that  it  is  cbaritj,  but  I  submit  that  it  is  not 
alms  )  there  are  charities  which  are  not  alms,  and 
which  at  the  passing  of  the  Reform  Act  did  not  dis- 
qualify. 

ifat/ts,  Serjt.,  in  reply. — The  recipients  of  the 
cbaritj  are  to  be  people  who  hare  no  competent 
means  of  liriog,  and  therefore  must  be  snpported  bj 
this  charitj  or  parish  relief.  The  reason  wliy  a  charity 
should  not  give  a  person  a  vote  is  also  a  reason  why 
it  should  disqualify  him  as  a  freeman. 

ERI.B,  C.  J. — I  am  of  opinion  that  the  reTising 
1>arrister  was  right,  and  that  the  rotes  in  question  are 
good.  The  claimants  are  freemen,  and  therefore  have 
a  right  to  TOte  unless  they  are  disqoaliBed  by  sect.  36, 
which  disqualifies  the  recipients  of  parochial  relief 
and  other  alms  which  by  the  law  of  Parliament  dis- 
qualified at  the  time  when  the  Reform  Bill  (2  Will.  4, 
c  45)  passed.  The  recipients  of  the  proceeds  of  these 
lands  were  not  disqualified  at  the  time  when  the  Reform 
Bill  passed.  In  the  ease  that  has  been  referred  to 
(Haywood  on  Borough  Elections,  214)  the  committee 
aeems  to  have  held  that  these  votes  were  good. 
Parliament  seems  to  hare  doubted  whether  the  com- 
mittee was  right;  but  nltimately  Tlecided  that  the 
member  who  cams  in  with  these  rotes  was  rightly 
seated.  This  leaves  it  doubtful ;  but  we  should 
incline  in  faronr  of  the  franchise  against  disqualifica- 
tion, unless  the  law  compelled  us  to  take  the  latter 
course.  The  meaning  of  the  enactment  is,  that 
persons  who  are  so  situated  as  to  ba  pre- 
•nmably  subserrient,  without  any  independence  of 
mind,  should  be  disqualified,  and  I  take  it  that  these 
&eemen,  by  reason  of  baring  a  house  and  a  share  in 
the  profits  of  the  l.tnds  for  life,  would  stand  with  a 
greater  probability  of  independence,  as  far  as  their  pe- 
ctmiary  interest  was  concerned,  than  would  be  the 
case  of  very  many  freemen  and  persons  who  hare  merely 
the  proceeds  of  their  own  labour  to  rely  on  to  support 
them.  Theee  men  may  be  at  that  time  of  life  when 
they  may  hare  many  years  of  acUve  labour  before  them, 
and  yet  may  be  qualified  to  have  a  house  for  life  and  a 
■bate  in  the  profits  of  these  hospitals,  and  I  do  not 
think  that  is  a  disqualification. 

WiLUAKS,  J. — I  am  entirely  of  the  same  opinion. 
I  think  that  it  is  not  made  out  that  the  circumstances 
under  which  the  revenue  of  these  hospitals  was  shared 
1>y  the  persons  who  were  in  the  receipt  of  it  showed  a 
disqualification  within  the  meaning  of  the  statute. 
There  certainly  seem  to  be  a  great  many  conflicting 
decisions  qn  the  subject,  as  far  as  the  committees  of 
the  House  of  Commons  go  ;  but  I  find  tlie  rule  laid 
<lown  in  Haywood  on  County  Elections,  2ad  edit.  p. 
278,  a  book  of  very  high  authority,  that  "  a  distinction 
may  be  made  between  charities  which  are  of  such  a 
mUure  as  to  imply  that  the  partaker  of  them  is  in  a 
state  of  indigence  and  abject  dependence,  and  those 
which  afford  no  such  inference,  or  from  which  a  con- 
trary one  may  be  drawn."  It  seems  to  me  that  here 
it  is  out  of  the  question  that  these  recipients  of 
alms  are  in  that  plight,  and  I  think  they  are  not 
disqualified. 

Btlbs,  J. — I  am  of  the  same  opinion.  I  collect 
from  the  statement  of  the  case  that  both  of  these 
bodies  are  corporations  by  preitcription,  and  the  per- 
sons elected  to  receive  alms  are  members  of  these  cor- 
porations. Mr.  Welsby  has  pointed  out  that  all  the 
prooeeds  of  the  charity  are  by  law  belonging  to  the 
Wethren,  and  distributable  in  equal  proportions  amongst 
them.  In  lin  Btd/ord  case,  2  Dong.  114,  123,  and 
the  case  of  the  Gremwicit  Pemioners,  I  Dong,  371, 
the  parties  had  a  right  to  take  their  share,  whatever  it 
was ;  but  in  no  case  cited  by  my  brother  Hayes  had  the 
facties  who  were  to  receive  alms  a  legal  right  to  them. 


Under  these  circumstances,  I  cannot  help  thinking  that 
these  are  not  parochial  alms  within  the  meaning  of  the- 
statute. 

Kbatimo,  J. — I  am  o(  the  same  opinion.  Th» 
voters  here  primd  facie  are  entitled  to  vote,  but  it  is 
contended  that  they  are  disqaali6ed  by  the  receipt  of 
alms.  It  is  to  be  observed  that  there  is  nothing  in 
the  distribution  of  these  alms,  and  the  advantages  wbich.- 
tbey  possess  under  their  distribution,  which  is  interfered 
with  by  the  parochial  officers  or  any  one  else.  And 
they  have  further  the  advantage  of  the  houses  which 
confer  upon  them  the  right  to  vote.  Under  these  cir- 
cumstances it  appears  to  me  that  the  objector  waa. 
bonnd  to  show  a  disqualification,  which  ha  has  not 
made  out.  Jtyigmeat  for  tie  r««p. 

Attorney  for  app.,  Ilenry  Sntith, 
Attorney  for  resps.,  Dine$  and  Baratg. 

Kov.  13  and  24. 

FbTEB  e.   KnOEBSLET. 

libd — mviUjtd  eomtmmicatiom, 
Ths  pU.  heing  a  maiAer  of  th«  Royal  Bortkulturaf 
Societs,  applied  to  E.  the  manajer  of  the  tociety'r 
gardmu  to  recommend  him  a  gardener.  E.  toar 
m  the  habit  of  recommending  gardenert  to  memberr 
of  the  eociety,  and  he  reeummetuUd  the  pit.  to  the  deft. 
The  pit.  entered  tie  deft't  tenrice,  md,  after  tome 
time,  leat  ditcharged  bg  the  deft.,  vAo  then  wrote 
to  E.a  Utter,  ofvhieh  IhefoOowing  it  the  material 
part:  "  On  Saturdag  I  had  another  scene  with 
Fryer  in  mg  garden.  Be  wat  extremelg  violent^ 
came  towardt  me  eeverat  Hmet  with  an  open  clasp- 
knife  m  Ait  hand,  and  egei  ttarting  from  the 
lochets  with  rage— a  perfect  raving  madman.  I  woe 
fortiaatefy  accompataed  iy  mg  upper  eervant.  Bt 
oeeuied  me  of  having  opened  a  letter  of  hit,  and 
laid  he  had  written  to  the  General  Pott-office 
about  it,  and  would  taie  proeeedingt,  at  it  wat  on 
indictable  offence.  ....  Ur.  B.  told  me  that,  tome 
time  ago,  frger  obtained  a  pott-office  order  for 
tome  one  in  London,  and  not  having  given  the 
correct  name  and  addreu,  the  money  wat  not  paid, 
and  came  to  the  pott-office  and  abuted  Mr.  B.  iti 
very  rude  language.  I  think  it  right  that  gou 
thould  be  informed  »f  Fryer't  violent  condact,  at  you 
might  unwittingly  recommend  him  without  being 
aware  of  his  temper  andfaultt  .*" 
Beld,  that  even  if  the  communication  were  privileged, 
the  expreasiont  in  tlie  letter  were  excessive,  and 
beyond  what  would  be  justified  by  a  privileged 
communication. 

Libel. — The  declaration  contained  two  counts  for 
libel,  and  a  count  for  slander,  which  last  was  abandoned 
at  the  trial.    The  deft  pleaded  the  general  issue. 

At  the  trial,  before  Keating,  J.,  at  the  Middlesex 
sittings  after  Trinity  Term,  the  following  facts  were 
proved  : — ^The  pit.  entered  the  service  of  the  deft,  as 
gardener  at  the  beginning  of  the  year  1862.  The  pit: 
had  previously  been  employed  at  the  gardens  of  tha 
Royal  Horticultural  Society,  of  which  the  deft,  was  a 
member,  and  the  deft,  engaged  him  in  consequence  of 
the  recommendation  of  Mr.  Eyles,  the  snperintendent 
of  the  society's  gardens.  In  Jan.  1863  the  defL  gars 
the  pit.  notice  to  leara  bis  service  on  the  30th  April 
following,  and  on  the  20th  April  he  wrote  the  following 
letter  to  Mr.  Eyles:  — 

"  Binfield-manor,  Berks,  20th  April  1863. 
"  Dear  Sir, — On  Saturday  I  had  another  scene  with 
Fryer  in  my  gaiden.  He  was  extremely  violent,  cams 
towards  me  sereral  times  with  an  open  clasp-knife  in 
his  hand,  and  eyes  starting  from  the  sockets  with 
rage,  a  perfect  ra\ing  madman.  I  was,  fortunately, 
accompanied  by  my  upper  serrant.  He  accused  ma 
of  baring  opened  a  letter  of  his,  and  said  he  had  writlw 
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toj  the  General  Post-office  about  it,  and  would  take 
{iroceedings,  at  it  naa  au  indictable  offence.  I  hare 
t'onnd  in  mj  post-bag,  since  my  notice  to  bim  to  leave, 
a  letter,  and  a  daily  newspaper.  The  letter  was  de- 
livered to  him  unopened,  and  certainly  no  letter  for 
him  was  ever  opened  by  me.  I  went  to-day  to  inquire 
at  the  Bracknell  post-office  if  he  had  made  any  com- 
plaint there  abent  me,  but  found  that  no  complaint 
liad  been  made  there.  Mr.  Bartlett  told  me  that  some 
time  ngo  Fryer  obtained  a  post-office  order  for  some  one 
an  London,  and  not  having  given  the  correct  name  and 
add  res,  the  money  was  not  paid,  and  came  to  the 
post-olHce  and  abused  Mr.  Bartlett  in  very  rade 
lant;unge.  I  think  it  right  that  you  should  be  in- 
formed of  Fryer's  violent  conduct,  as  you  might, 
unwittingly,  recommend  him  without  being  aware  of 
bis  temper  and  faults.  I  have  engaged  the  gardener 
of  whom  I  spoke  to  yoa  ;  he  has  been  here,  and  likes 
the  place. — I  remun,  dear  Sir,  yours  truly, 

"  Mr.  Eyies."  "  Edward  Kiknbrslet. 

On  the  22nd  April  Eyles  wrote  to  the  deft,  the 
following  letter : — "  I  am  snrpri»ed  and  very  much  an- 
noyed to  hear  that  Fryer  has  behaved  so  shamefully 
to  you.  I  had  inteoded  to  have  bim  taken  on  here 
again  on  leaving  you,  but  I  cannot  think  of  doing  so 
after  such  behaviour.  I  certainly  shall  have  nothing 
more  to  do  with  him,  and  I  am  only  extremely  sorry 
that  I  should  have  been  the  means  of  his  coming 
to  yon,  but  I  evidently  did  not  know  his  temper  | 
and  dispoiition."  The  pit.  having  inquired  of  Eyles 
the  reason  of  his  not  being  employed  at  the  gardens 
-of  the  society,  Eyles  read  to  bim  the  deft,'*  letter. 
Thereupon  he  brought  this  action  against  the  deft 
£yles  refused  to  furnish  the  pit.  with  a  copy  of 
the  deft.'s  letter,  and  the  first  two  counts  in  the 
declaration  alleged  libeli  in  terms  not  agreeing 
verbatim  with  the  letter  of  the  deft,  produced  at  the 
trial,  being  derived  apparently  from  the  plt.'s  recollec- 
tion' of  the  expressions  used  in  the  letter  which  bad 
i)een  read  to  him.  The  third  count  alleged  a  verbal 
alander  to  the  lama  effect. 

At  the  conclusion  of  the  plt.'s  case  the  deft.'s 
-counsel  applied  for  a  nonsuit  on  the  ground  of  a 
-variance  between  the  libels  alleged  in  the  declaration 
and  the  words  of  the  letter,  and  also  on  the  ground 
that  the  communication  was  privileged. 

Keating,  J,  reserved  these  points  for  the  considera- 
tion of  the  court,  who  were  to  have  power  to  amend 
the  declaration,  and  the  case  was  left  to  the  jury, 
who  found  that  the  letter  was  a  libel,  but  that  the 
j)ublicaliou  of  it  was  not  malicious,  but  bondjide.  They 
assessed  the  damages  at  10^ 

Shee,  Serjt.  having  obtained  a  mle  nut  to  enter  a 
aonsuit  pursuant  to  leave  reserved, 

Laxtoa  showed  cause. — The  letter  written  by  the 
deft,  wa*  not  privileged.  It  was  no  part  of  his  duty  to 
ncommend  servants,  though  he  may  have  done  so 
occasionally,  and  did  so  in  the  present  instance.  The 
letter  was  written  officiously  to  a  person  having  no 
«ommon  interest  with  the  deft.,  and  under  circum- 
•tances  of  excitement  and  irritation.  It  was  a  volun- 
teered commnnication.  The  law  is  settled  in  the 
cases  of 

Alters  T.  CK/lon,  3  B.  &  P.  587  j 
Patlitm  V.  Jones,  8  B.  &  C.  578 ; 
Brooks  V.  Blaiuhard,  1  C.  &  M.  779 ; 
Toogood  V.  Spying,  1  C.  M.  &  R.  181 ; 
Uartin  v.  Strong,  5  A.  &  E.  535. 

Shte,  Serjt.  an4  Kingdo*  supported  the  mle. — As 
to  the  variance,  if  the  declaration  is  amended,  the 
deft,  ought  to  have  an  opportunity  of  pleading  a 
justification :  (Saunders  v.  Sate,  1  H.  &  N.  402.) 
With  respect  to  the  other  qnesition,  the  mle  laid 
down  in  Wood  v.  Spgriiig  is  fullowed  in  Harrison  v. 
Stuk,  5  E.  &  B.  344,  that  a  commnnication  made  bond 
^d»  npon  any  subject-matter  in  wliich  the  party  com- 


municating has  an  interest,  or  in  reference  to  which  he 
has  a  duty,  is  privileged  if  made  to  a  person  having  a 
corresponding  interest  or  dnty,  although  it  contain 
criminatory  matter  which  without  this  privilege  wonU 
be  slanderous  and  actionable.  Eyles,  as  superinten- 
dent of  the  society's  gardens,  was  in  the  habit  o( 
recommending  servants.  The  pit.  had  applied  to  bin 
again  for  a  servant,  and  there  had  been  a  commnnica- 
tion from  Eyles  to  the  deft,  about  the  plt.'s  character. 
The  deft-  bad  a  common  inUrest  both  with  Eyles  and 
with  the  other  members  of  the  society,  who  were 
'accustomed  to  take  servants  on  bis  recommendaUoo. 
The  fact  that  the  communication  was  volunteered  \i} 
the  deft.,  and  not  elicited  by  an  inquiry  from  Ejles,  will 
not,  by  itself,  take  away  the  privilege.  In  Coxheadt. 
Riehards,  2  C.  B.  569,  the  parties  were  atrangen. 
[Erle,  C.  J. — There  was  a  balance  of  opinion  in  that 
case  among  the  judges.]  But  the  judges  all  agreed 
upon  this  point,  that  the  privilege  was  not  taken 
away  in  consequence  of  the  communications  being 
voluntary,  if  there  was  a  moral  dnty  on  the  part  of  the 
writer  to  make  the  commnnication.  Wright  v.  Wood- 
gate,  2  C.  M.  &  R.  573,  is  an  authority  to  the  same 
effect.  [WiLUAUS,  J. — A  person  may  be  a  good 
gardener,  though  he  may  be  of  a  violent  temper.]  That 
may  be  so ;  but  then  it  must  be  remembered  that  the 
letter  complained  of  only  mentions  the  fault  of  temper, 
and  makes  no  other  charge. 

At  the  conclusion  of  the  argument,  the  Conit 
suggested  that  the  case  could  not  be  f'Stiifactoiily 
disposed  of  without  an  amendment  of  the  declaiatioD; 
and  with  the  consent  of  the  counsel  for  the  deft, 
the  record  was  amended  by  inserting  in  the  dedaratioo 
the  exact  words  of  tbe  letter  from  the  deft,  to  Eyles 
which  gave  rise  to  the  action.  With  respect  to  the 
general  question  of  privilege,  Cur.  adv.  ciJi. 

Noo.  a4.— Erle,  C.  J.— This  was  a  role  to  set  ssids 
the  verdict  for  the  pit.,  and  to  enter  a  nonsuit  ot  t 
verdict  for  tbe  deft,  in  an  action  of  libel,  on  tbs 
gronnd  that  the  defamatory  letter  complained  of  «u 
privileged.  Whatever  our  opinion  might  have  been 
about  the  commnnication  being  privileged,  on  the 
ground  that  the  letter  was  written  to  Eyles,  who  bad 
found  a  place  for  the  pit.  as  servant  to  tbe  deft.,  ail 
who,  as  bead  gardener  to  tbe  Horticultural  Society,  was 
in  the  habit  of  finding  gardeners  for  masten,  and 
masters  for  gardeners,  if  the  letters  bad  been  confined 
to  a  simple  statement  of  tbe  servant's  condnd,  th* 
letter  clearly  goes,  in  our  judgment,  b^ond  what  was 
justified  by  such  a  communication.  There  are  iooM 
expresaiona  about  the  plt-'s  being  a  raving  madman, 
and  other  expressions,  in  our  judgment,  excessive,  sod 
beyond  what  would  be  justified  by  any  sncb  privil((t 
as  was  contended  for,  assuming  it  to  exist.  Wa  ars 
therefore  of  opinion  that  tbe  role  mtist  be  dischaigel, 
and  the  verdict  for  the  pit  will  atand. 

Jiule  disdiarged. 


COTTBT    07    EXCHEaiJES. 

Beported  by  F.  Baiux  and  H.  LxioH,  Eaqra,  BairWen- 
at-Law. 


Tuesdtq,  Nov.  24. 

SowEBBT  e.  Wadswostr. 

OuUaury  not  reversed — Staging  proceedings  iee—ss 

pU.  an  outlaw. 
The  pit,  10*0,  about  thirty  years  since,  uxu  Made  m 
outlaw  when  out  of  England,  and  the  outlawry  »t* 
reversed,  sued  deft,  in  trespass.  Deft.  M  »•' 
plead  the  outlawry,  tul  at  the  trial  applied /or 
leave  to  plead  it  m  abatement,  which  was  r^ntsi. 
PH.  obtained  a  verdict^  and  afterwards  signed  ju^ 
meat,  4c.  Defl.,  on  the  fourth  day  of  the  follow^ 
term,  applied  to  set  aside  the  judgment  and  «»• 
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ttquext  procttdingt,  on  tka  grtund  that  thepU.  vat 
on  outlaw : 
ndd  too  late;  that  the  dtft.  thould  have  pleaded  the 
outlawry  in  abatement  at  the  proper  time,  and  that 
the  nUe  ahoiUd  not  have  been  to  eet  atide  the  pro- 
ceedings, but  to  ttay  further  proceeding. 
This  w*8  an  action  of  tnspus  to  «  oommoa.    Deft, 
pleaded  a  right  of  mej.    Tli«  cause  was  tried  at  Hert- 
ford, before  Bramirell,  B.,  and  a  verdict  fonnd  for  the 
pit,  40«.  damages.     The  learned  Baron  certiSed  for  a 
special  jnry,  and  that  the  action  was  btonght  to  try 
a  right,  so  that  the  pit.  wonld  be  entitled  to  costs.     At 
the  trial,  an  application  was  made  \>j  the  deft,  to  the 
jadge  that  he  might  be  then  allowed  to  plead  in 
abatement  that  the  pit.  had  been  outlawed,  then  was 
an  outlaw,  and  such  outlawry  had  never  been  reversed. 
The  learned  judge  thought  such  pleas  were  not  to  be 
favoured,  and,  under  the  circumstwces  of  this  case, 
refused  to  allow  it.     Judgment  was  afterwards  signed, 
&c.    The  deft,  then  obtained  a  rule  to  show  cause 
why  the  judgment   and   all   subsequent  proceedings 
■hoold  not  be  set  aside,  and  the  proceedings  stayed  in 
the  meantime,  on  the  groond  that  the  pit.  was  an 
ontlaw,  and  that  such  outUwiy  bad  never  been  re- 
yersed. 

Ha»kint,  Q.  C,  Sir  G.  Eonynum  and  Arckibatd 
•bowed  cause,  and  after  referring  to  the  facts  of  the 
case  and  that  the  defence  set  up  by  the  defts. 
claiming  this  supposed  right  without  any  pretence  for 
it  was  most  frivolous  and  vexatious,  contended  that 
the  application  was  too  late  ;  the  ontlawty  should 
Have  been  pleaded  in  abatement  at  the  proper 
time  for  pleading  in  the  regular  way,  and  the 
oonrt  would  not  in  its  discretion — and  this  was  an 
application  to  its  discretion — favour  such  a  plea  of  the 
deft,  at  this  stage  of  the  proceedings.  There  was  no 
allegation  in  the  aiSdavits  used  on  tlie  part  of  the 
deft,  that  Beavan,  at  whose  suit  the  pit.  was  said  to 
bave  been  ontlawed  thirty  years  ago,  is  now  alive,  or 
that  this  pit.  is  the  same  person  that  was  then 
ootlawed ;  there  is  no  evidence  of  identity  at  all  that 
the  pit.  is  the  person  who  was  ontlawed.  The  pit.  staus 
in  his  affidavit  that  between  the  years  1831  and  1838  he 
was  oat  ef  England ;  if  therefore  he  is  the  same  person 
that  oatlawry  may  be  easily  reversed,  and  rather  than 
this  rule  should  be  made  absolute  the  court  will 
if  necessary  adjourn  this  motion  until  the  first  day  of 
next  term,  that  the  outlawry  in  the  meantime  may  be 
nversed.  The  pit.  also  says  he  was  not  aware  of  any 
•aoh  outlawry,  or  that  he  owes  anything  ;  it  is  only  an 
ontlawry  in  a  personal  action  on  civil  process,  and 
therefore  wonld  not  operate  as  a  forfeiture  of  land ; 
it  is  only  a  personal  diiability,  and  can  only  be  taken 
advantage  of  by  plea  in  abatement : 
Viner's  Abr.  J.  A.  "  Outlawry  ; " 
Bacon's  Abr.  "  Outlawry,"  D.  1,  2,  3 ; 
Com.  Dig.  "  Oatlawry,"  £.  2,  and  Co.  Litt.  128  b ; 
2  Lord  Raymond  1056 ; 
Bendloe,  p.  17. 
It  woold  be  Gonseqoently  too  late  bat  to  plead  it  in 
abatement  and  at  the  proper  time ;  and  if  too  late  to 
plead  it  in  bar,  it  is  now  too  late  for  this  motion. 

Shee,  Serjt.  and  Wolleit  in  support  of  the  rule. — 
There  can  be  no  doabt  that  the  right  course  for  the 
deft,  to  have  taken  advantage  of  the  pit.  being  an  ont- 
Uw,  wonld  bave  been  to  have  pleaded  it  in  abate- 
ment at  the  proper  time,  if  the  deft,  had  been  then 
aware  of  it ;  but  it  does  not  appear  that  he  was  then 
aware  of  it.  From  the  plt.'s  affidavit  it  sufficiently 
appears  that  he  it  was  who  was  ontlawed ;  and  if  he 
has  paid  the  debt  and  there  is  no  affidavit  that  he  has 
paid  it,  why  did  he  not  reverse  the  oatlawry,  and  say 
at  once  he  had  paid  the  debt?  The  ontlawry  is  in 
truth  still  in  force,  and  not  reversed ;  that  being  so,  it 
has  been  laid  down  by  nnmerous  authorities  that  an 
outlaw  cannot  appear  in  court  for  any  pnrpoie  bat  to 


reverse  his  outlawry.     He  cannot  enforce  any  proceed- 
ing for  his  own  benefit : 

Aldridge  v.  BuUer,  2  H.  &  W.  412 ; 

Be  Slander,  2  Q.  B.  867  ; 

Keg.  V.  Lowe,  8  Ex.  697 ;  and 

Cbitty's  Prac. 
Pollock,  C.  B. — ^This  is  an  application  by  motioa- 
to  the  court  to  set  aside  a  judgment  and  tXi  subae- 
qnent  proceedings  in  the  cause,  on  the  ground  that  the 
pit.  was  made  an  outlaw  some  thirty  years  ago,  and 
that  the  outlawry  is  now  in  force.  It  is  an  appUcatioO' 
made  to  the  discretion  of  the  court  after  the  cause  has 
been  tried,  a  verdict  found  by  the  jury  for  the  pit. 
and  judgment  entered  up.  It  is  the  judgment  of 
the  conrt,  regularly  signed,  and  the  deft,  now  comes 
and  says,  "  Set  all  that  and  the  other  proceedings  aside, 
because  the  pit.  was  thirty  years  ago  outlawed."  The 
answer  is :  Why  did  you  the  deft,  lie  by,  allow  all 
these  proceedings  to  go  on,  take  the  chance  of  winning 
the  cause,  and  then  when  you  fonnd  you  had  lost  and 
the  verdict  was  against  yoa,  come  to  the  court  with  this 
objection  ?  It  should  bave  been  pleaded  in  abatement 
within  the  time  allowed  by  the  practice  of  the  court. 
The  oonrts  do  not  favourpleas  in  abatement;  and  I  must 
say  I  think  my  brother  Bramwell  did  quite  right  ak 
the  trial  iu  refusing  to  allow  it  to  be  ploaided  there  at 
the'  last  moment.  The  deft,  then  comes  and  seeks 
this  indulgence  from  the  oonrt.  I  do  not  think  be  is 
entitled  to  it.  The  outlawry  is  thirty  years  old  (perhaps 
not  tb«  worse  for  that),  and  the  pit.  was  abroad  at 
the  time,  and  it  would  rather  appear  that  be  has  paid 
the  debt  since  for  which  he  was  outlawed.  This  being 
an  application  to  the  discretion  of  the  oonrt,  the  conrt 
can  inquire  into  the  facts  and  circumstances  of  the 
case  to  see  whether  it  ought  to  interfere  now  by  setting 
aside  these  proceedings  upon  motion  in  the  manner 
asked.  I  am  of  opinion  that  we  should  not,  and  that 
this  rule  must  be  discharged. 

Bramwell,  B. — I  am  entirely  of  the  same  opinion. 
The  defence  he  set  np  was  a  most  vexatious  proceeding 
on  the  part  of  the  deft.  This  ontlawry  might  have  been 
pleaded  in  abatement,  and  it  ought,  in  order  to  be  available, 
to  have  been  pleaded  in  the  proper  time  allowed  for  it.. 
The  deft,  says  he  did  not  know  it  in  time  to  do  se ;  it 
is  not  stated  when  he  did  first  know  it,  and  certainly  tho 
objection  should  be  taken  at  the  earliest  possible  oppor- 
tunity. The  case  referred  to  iu  Bendloe  does  not  touch 
this  point.  As  to  Aldridge  v.  BuUer,  Forks,  B.,  whea 
it  was  urged  that  an  outlaw  could  not  be  heard  ia 
court  except  for  the  purpose  of  reversing  his  outlawry, . 
said :  "  That  is  not  quite  true :  an  ontlaw  may  show 
cause  against  an  attachment.  It  is  more  correct  to 
say  that  he  cannot  enforce  any  proceeding  for  his  own 
benefit."  If  be  is  dragged  into  court  by  the  other 
side,  surely  he  is  entitled  to  defend,  or  to  protect 
himself,  though  he  is  an  outlaw,  from  perhaps  a 
wrongful  action.  Aldridge  v.  Bidler  is  distiuguishabls 
from  this  case.  Suppose  here  the  deft,  had  moved  to 
set  aside  the  notice  of  trial,  which,  according  to  tha 
argnment  on  the  part  of  the  deft.,  be  might  have  done, 
would  be  have  been  allowed  to  do  it?  Tlie  proceedings 
here  are  all  perfectly  regular  in  themselves.  This 
application  should  have  been,  not  to  set  them  aside, 
but  to  stay  the  proceedings.  In  Aldridge  v.  Buller- 
defL  sued  out  a  habeas  corput  to  chsrge  pit  ia 
execution  for  costs  which  it  was  sought  to  set  aside. 
This  objection  was  not  there  taken,  but  the  court 
intimated  that  such  a  proceeding  may  be  too  late.  There 
are  therefore  two  answers  to  this  motion.  The  first,  a 
substantial  one,  is,  that  the  deft,  should  have  raised  this 
abjection  by  plea  in  abatement  at  the  regular  time  ; 
and  the  second  is,  that  the  deft,  did  not  apply  at  tbo- 
earliest  opportunity  to  stay  the  proceedings,  but  at 
this  late  period  to  set  aside  the  judgment  and  sab- 
sequent  proceedings. 
Cbahnbll,   B. — I  am  also  of   opinion  this  rol*- 
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'  ought  to  be  discharged,  and  with  cost*.  The  deft,  bad 
a  right  to  plead  this  in  abatement  ;  he  did  not  plead  it 
at  the  proper  time,  but  allowed  that  time  to  pass  hj, 
irait  the  result  of  the  trial,  allow  judgment  to  be 
signed,  and  then  applies  to  set  it  aside.  I  do  not  see 
«b;  the  judgment  should  be  set  aside ;  there  was  no- 
thing wrong  in  signing  the  judgment.  The  case  that 
lias  been  referred  to,  of  Aldridge  v.  Duller,  is  dis- 
tinguishable, as  already  pointed  out  by  my  brother 
3r«mwell.  If  an  outlaw  issummoned  into  court,  it  maybe 
irithniit  just  ground  for  it;  it  would  be  monstrous  to  say 
that  he  is  not  to  be  allowed  in  any  way  to  defend  him- 
.self.  The  deft,  here  bad  an  opportunity  of  applying 
«arlier  to  stuy  the  proceedings,  but  did  not  so  apply.  I 
io  not  therefore  think  he  is  entitled  now  to  what  be 
asks  by  this  rule. 

PiooTT,  B. — I  am  of  the  same  opinion.  This  is  an 
application  not  to  be  favoured  by  the  court, 

____         Jiult  dischatytd, 

Wedtittday,  Nov,  25. 

Pbtce  v.  Gbiffiths. 

iCeuBtg    Court— Practice — Coalt — CoucurraU   jurit- 

diclion. 
^f  a  ph.  applia  to  a  Judge  at  chambers  far  cotti 
under  the   County    CourU  Act    1852  (15    ^    16 
Vict.  c.   54),   I.   4,   and   is  rtfiutd,    he  cannot 
afltrvardt  mate  an  independent  application  to  tl.e 
court  for  eottt,  but  should  come  by  way  of  appeal 
from  thejudge'i  decision  at  chambers,  and  the  rule 
mutt  be  drawn  up  upon  reading  the  affidavits  used 
before  the  judge,  and  hit  decition  thereon. 
This  was  a  rule  tbtained  by  the  pit  calling  upon 
<deft.  to  show  cause  why  be  should  not  pay  to  the  pit. 
the  costs  of  the  action  and  also  the  costs  of  this  rule. 

The  action  was  by  a  landlord  against  bis  tenant  for 
breach  of »  farming  agreement  in  carrying  off  and 
■elliag  straw  and  manure  away  from  the  land.  The 
action  was  tried  by  special  jory  at  the  last  spring 
assixes  for  the  county  of  Montgomery,  when  the  pit. 
obtained  a  Tetdiet  for  152. 

In  August  last  the  pit.  applied  by  summons  to 
"Byles,  J.,  at  chambers,  for  the  costs  of  the  action,  on 
the  ground  that  the  Superior  Courts  had  a  concurrent 
jnrisdiclion,  as  the  pit.  and  deft,  lived  within  twenty 
miles  of  each  other,  and  the  cause  of  action  did  not 
arise  wholly  or  in  any  material  part  within  the  County 
XTonrt  district  where  the  deft,  dwelt  and  carried  on 
bis  business  at  the  time  of  action  brought; 
but  that  learned  judge  refused  the  application,  and 
Indorsed  the  summons  "No  order."  This  rule  was  after- 
wards obtained  by  way  of  appeal  from  that  decision, 

Morgan  Lloyd,  for  deft.,  now  appeared  to  show 
cause,  but  said  there  was  a  preliminary  objection  to  the 
Term  of  the  rule.  The  rule  was  drawn  up  on  reading 
an  af&davit  made  in  September  last,  containing  addi- 
tional statements  to  it,  without  any  allusion  to  that 
used  in  August,  and  it  did  not  in  any  way  refer  to  the 
proceedings  at  chambers,  before  Byles,  J.,  or  the  affi  ■ 
daviu  there  used.  By  the  15  &  16  Vict.  o.  54,  s.  4, 
application  might  be  made  either  to  the  court  or  to  a 
judge  at  chambers,  and  as  the  jurisdiction  is  in  the 
alternative  it  was  not  competent  to  the  pit.  to  make 
an  original  application  to  this  court  after  having 
failed  at  chambers  ;  the  learned  judge  there  having 
indorsed  the  summons  "  No  order,"  had,  in  fact,  dis- 
missed the  application.  Tlie  pit.  might  then  have 
come  by  way  of  appeal  from  the  judge's  decision,  but 
this  mis  should  have  shown  the  previous  proceedings, 
and  been  dtawn  up  on  reading  the  affidavits  used  at 
chambers,  with  the  judge's  decision  thereon  : 

Warman  v.  Bulahan,  3  L,  T.  Bep.  N.  S.  379 ; 
30  L.  J.  48,  Q,  B. 
Meln^/re,  contra,  in  support  of  the  rule,  was  then 
«iUed  upon  to  answer  this  objection. — Although  this 


was  not  shown  upon  the  face  of  the  rule,  yet  he  bad 
mentioned  to  the  court  when  moving  for  it  there  bad 
been  such  an  application  to  Byles,  J.,  at  cbamben,  vA 
the  result  of  it.  [Pollock,  C.B. — That  is  notbinf, 
you  should  have  brought  the  affidavits  before  us.]  The 
judge  did  not  make  an  order,  and  we  were  not  tbeiefon 
bound  to  take  any  notice  of  it.  The  sooimons  ii  in- 
dorsed "  No  order,"  but  it  would  have  been  otherwise  if 
it  had  been  "  dismissed."  [Pollock,  C.  B.— "No 
order  "  means  that  the  judge  had  adjudicated  and  re- 
fused costs.]  Additional  affidavits  may  be  used  in  this 
court  on  an  appeal  against  a  judge's  order,  and  the 
original  affidavits  are  now  in  court.  [Pioott,  B. — 
It  makes  no  diS°erenee  whether  they  are  now  in  court 
or  not.  The  question  is,  as  to  what  took  plice  when 
the  rule  was  moved  for.]  It  was  decided  in  Pikt  v. 
Daviei,  6  M.  &  VV.  546,  that  additional  affidavits  may 
be  used.  [Pioott,  B. — "  Additional "  assume*  that 
yon  have  the  original  affidavits  as  well  **  the  fmb 
one.]  Tlie  judge  was  bound  to  grant  the  order,  sad 
he  had  no  discretion  to  refuse.  [Pioott,  B.— That 
is  not  the  qnestiou  now  before  us  ;  you  now  come  apoa 
different  materials  aud  byway  of  appeal.  Chanxqx, 
B. — Yon  have'  not  here  now  the  materials  that  wen 
before  the  judge  at  chambers.] 

Pollock,  C.  B. — Tbii  rule  must  be  dischir^ 
The  pit.  should  have  brought  before  ns  the  prenoii 
proceedings  at  chambers,  the  affidavits  used  there,  aid 
the  judge's  decision,  and  the  rule  should  hsre  beet 
drawn  up  on  reading  them.  The  motion  should  ban 
been  by  way  of  appeal,  instead  of  which  the  pluchooie* 
to  make  an  independent  application  to  this  court,  with- 
out alluding  to  what  occnrred  at  chambers.  The  can 
is  within  the  principle  of  that  which  was  cited.  War- 
man  v.  HaUahan,  and  is  decisive  of  this.  The  nb 
must  be  discharged,  and  with  costs. 

The  rest  of  the  Ooort  concurred. 

Rule  iitdtargei. 

Pit's  attorneys,  BototU  and  Jonet,  WelcbpooL 

De(t,'s  attorney,  Yeartley,  WeiebpooL 


Wednetday,  Ifov.  25. 
Tub  Ketsshax  Blue  Lias  Luie  amd  Cueit 

CoMFADT  (Limited)  v.  Bakes. 
County  Court — Cottt — Concurrent  juritdiclio» — Wtii 
"  caeeU" — Place  what  butinets  carried  on— 9  #10 
VicL  e.  95,  t.  60—15  ^  16  Vict.  e.  54,  t.  4. 
Pitt.'  only  place  of  butineu  was  at  Kiynthtm ;  itfl. 
lived  within  seven  miles  of  it,  both  being  witUn  Iht 
district  County  Court  of  Gloucester.     The  i>et>/t1 
had  an  office  in  London  where  the  directors'  vuetitjl 
were  held.     The  company  was  being  wound-sfjS'it 
under  the    Winding-up  Acts,  an  official  UpidtHf 
was  appointed,  who  attended  at  the  office  of  the  *••■ 
pony  in  London,  and  lived  in  London.    Hetmi 
d^t.  in  the  Supirior  Court  for  a  d^t  of  iL  14a 
due  to  the  company : 
Beld,  there  was  not  concurrent  jurisdiction  with  it 
County  Court,  aud  that  he  wot  not  tntilled  U  Ht 
costs  for  suing  in  the  Superior  Court, 
The  above-named  oompooy  was  being  woukl-a^ 
and   the  liquidator  fu*d  the  deft,  in  this  court  Ut 
31.  14s.  3d.,  a  debt  due  from  him  to  the  compsoy. 
The  deft,  suffered  judgment  to  go  by  default 

Oppenhein  moved  for  a  mle  oallmg  on  the  deft  tt 
show  cause  why  he  should  not  pay  the  pits.'  costs  a 
the  ground  that  the  Superior  Courts  bod  coscurreit 
jurisdiction  with  the  Connty  Conrt  The  deft  ttsHei 
in  or  near  Bristol.  The  only  works  of  the  eompssy 
sre  St  Keynsham,  abont  six  or  seven  mile*  from  wbcfo 
the  deft.  lived,  both  places  being  within  the  juinlio- 
tion  of  the  County  Court  of  Gloucester.  AH  »• 
goods  are  made  and  sold  at  Keynsham,  bat  tb* 
registered  office  of  the  company  is  in  Great  Wincb«*««»» 
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-Street,  London ;  there  it  is  the  boird  of  management 
meet,  and  where  the  liquidator  attends.  That  office 
must  therefore  be  taken  as  the  place  of  boainess,  not 
Kt-trnaham,  where  the  works  are.  [Bramwell,  B. — 
This  is  a  oorporation.  In  Taylor  v.  Tlu  CrowUmd 
Gat  Compamy,  it  L.  J.  233,  E:.,  it  was  said  that  a 
trading  corporalion  "  dwells "  at  the  place  where  its 
buMoess  is  carried  on.  This  holiness  was  never 
carried  on  it  seems  elsewhere  than  at  Kejrnsham, 
within  seven  miles  of  the  deft.]  In  Adanu  r.  The 
Great  H'utern  Railway  Company,  3  L.  T.  Rep.  N.  S. 
£21  ;  30  L»  J.  124,  Ex.,  it  was  decided  that  a  rail- 
wty  company  is  to  be  deemed  to  dwell  at  the  prindpal 
offi;^,  and  not  at  every  station  on  the  line,  and  where 
the  pit.  dwelt  mora  than  twenty  miles  from  the  princi- 
pal office  of  the  company,  the  pit.  was  held  to  be 
entitled  to  costs  nnder  the  15  &  16  Vict  c.  54,  s.  4. 
Ja  ShieU  v.  Tht  Great  Northtm  Railway,  4  L.  T.  Rep. 
N  S.  479 ;  30  L.  J.  331,  Q.  B.,  it  was  held  that  a 
railway  company  does  not  carry  on  its  business  within 
the  meaning  of  the  9  &  10  Vict.  c.  95,  s.  60,  at 
every  place  where  it  has  a  station,  bat  only  jtt  the 
principal  office  where  the  directors  meet  and  the  gene- 
ral business  of  the  company  is  transacted.  Here  the 
principal  office  where  the  directors  meet  is  in  Great 
Winchester-street,  in  London,  and  the  general  bnsioesa 
«r  the  company  is  there  transacted. 

PoLU>CK,  C.  B. — There  should  be  no  mle  here.  The 
railway  cases  that  have  been  cited  are  not  applicable 
to  tbia.  Railway  companies  may  be  said  in  some  re- 
spects to  be  tui  generis  as  to  the  mode  in  which  their 
business  is  carried  on.  They  have  one  principal  station, 
where  almost  everythuig  of  much  importance  to  the 
company  ia  arranged;  the  board  of  directors  meet  there, 
and  the  business  of  the  company  may  be  said  to  be 
there  transacted.  The  smaller  offices  along  the  line 
of  railway  are  fur  the  accommodation  of  the  particular 
places  where^they  may  be  placed,  bat  all  controlled  and 
governed  from  the  principal  station.  There  is  no 
j^und  whatever  for  saying  there  is  anything  of  that 
kind  here.  This  company  had  one,  and  only  one,  place 
of  business,  which  was  at  Keynsbam;  there  they  got 
the  material,  did  what  was  necessary  to  it,  and  there 
they  sold  it,  and  there  only.  It  was  said,  because  the 
directors  meet  in  Landan,  there  should  be  concurrent 
Jurisdiction  to  sne  in  the  Superior  Conrts  for  about 
40a.  a  deft,  who  lives  at  Bristol,  being  about  seven 
miles  from  where  the  plt.s'  works  were  carried  on. 
I  certainly  think  that  pit.  should  have  aommoned  the 
deft,  to  the  County  Court,  and  that  he  is  not  entitled 
to  the  coeis  of  bringing  his  action  in  this  court. 

Bramwell,  B. — I  am  of  the  same  opinion.  The 
company  was  a  corporation,  and  the  qaestion  is, 
whether  tbey  dwell  more  than  twenty  miles  apart  from 
the  deft.;  the  oompany  were  carryuig  on  their  business 
entirely  at  Keynsbam,  and  the  deft,  living  only  six  or 
seven  milea  away  from  it,  both  places  being  within  the 
district  County  Court  of  Gloucester.  It  is  prepos- 
terous to  say  the  company  dwell  in  London  because 
the  directors  meet  there  sometimes,  or  the  official 
liquidator  appointed  lives  in  London.  The  plu  is  clearly 
nut  entitled  to  costs. 

CuANSKLL,  B. — I  also  thmk  there  should  be  no 
mle  in  this  case.  Tlie  authorities  cited  in  reference  to 
railway  companies  are  not  applicable  to  the  facts  here. 
The  company  mast  be  understood  to  be  where  they 
carry  on  their  business ;  and  it  makea  no  difference  that 
there  may  have  been  an  official  liquidator  appointed 
who  happens  to  be  living  in  London,  or  to  meet  the 
4hrec(orB  of  the  oompany  there. 

PlooiT,  B.  concurred.   '  SuUrefuitd. 

Pita.'  attorney,  Lirnio. 

J>eft,'s  attorneys,  Bridget  and  Son, 


EXOHEaXTEB  CHAUBEB. 

Bepurted  bjr  F.  Bailey,  Esq.,  Uarrister-at-Law. 

May  20  and  June  25. 

KBROR  FROM  THE  EXCHEQUER. 

(Before  £rle,  C.  J.,  Cromptok,  Willbs,  Keatih* 

and  Melix>r,  JJ.) 

Baonall  and  another  v.  Tub  London  and 

North- Western  Railway  Coutany. 

Uinei — Raiboay  company — Coti^entation — Surfiuse 

oamert, 
A  railtoay  company,  to  whose  rights  and  obligation$ 
deftt.  succeeded,  purchated  from  a  former  owner 
tlie  lurface  of  land  lying  over  a  mine  belonging 
to  the  pits.,  and  thereon  constructed  their  railway. 
In  order  to  obtain  the  level  of  their  line,  the  com- 
pany cat  through  and  removed  upwards  of  20  feet 
in  depth  of  the  tmfaet  clay  lying  over  the  pits.' 
mine,  which  wat  impervious  to  water,  leaving 
exposed  a  surface  of  porous  rock.  The  soil  was 
timilarly  cut  away  by  the  railway  company  along 
the  line  to  the  place  where  a  brook  flowed,  over 
which  the  line  was  carried  by  aflat  bridge  at 
about  the  natural  kvel  of  the  ground.  Between  this 
brook  and  the  surface  of  pUs.'  mine  there  wat 
originaUg  a  bank,  or  rising  ground,  through 
which  the  company  made  a  cutting  for  their  hna 
of  rails,  sloping  downwards  from  the  bridge  to  the 
part  over  the  mine.  The  mine  at  this  part  was 
unworked  when  the  railway  was  being  constructed. 
The  pits.,  in  their  subsequent  working  their  mine, 
came  to  within  forty  yardi  of  the  railway,  and  gave 
deftt.  notice  mder  the  Act,  but  they  did  not  pur- 
chase (A«  mine.  Pits.,  therefore,  worked  on  in  a 
proper  manner,  and,  as  a  consequence,  the  railway 
began  to  sink.  The  company  raised  it  up  from 
time  to  time  by  ptacinj  materials  of  a  porous 
nature  over  the  surface.  The  railway  was  made 
with  drains  at  the  tide,  which  the  company  wera 
bound  to  keep  up;  after  the  line  began  to  link 
they  did  not  do  to,  but  filled  up  the  openingt 
with  the  poTOUt  materials.  In  Aug.  I860  afljod 
happened,  and  the  brook  overflowing  the  girders  of 
t/te  flat  bridge,  tlte  wnler  was  carried  down  the 
cutting  to  the  part  of  the  line  overlying  the  pits.' 
mine,  and  there  percolating  through  the  porous 
rock,  the  mine  was  drowned  md  the  work 
slopped : 
Seid  {affirming  the  judgment  of  the  Court  of  Ex."), 
that  the  deJU.  were  liable  in  an  action  for  the 
damage  sustained  by  the  pits,  caused  by  the  flooding 
of  the  mine,  and  that  the  claim  was  not  one  which 
could  have  been  enforced  under  the  compensation 
clauses  of  the  RaUwag  Claasu  Consolidatioa  Act 
1845. 

Error  firom  the  judgment  of  the  Court  of  Ex.  ta 
favour  of  the  pits.,  ou  a  special  case  stated  for  the 
opinion  of  that  court.  The  pleadings,  the  facts  of  the 
case  and  arguments  of  counsel  are  set  out  at  length  in 
the  report  of  the  case  in  the  court  below,  5  L.  T. 
Rep.  N.  S.  621. 

Phipson,  Q.C.  argued  for  the  pits,  in  error  (tb« 
defts.  below). 

Cray,  contra,  for  thai  defts.  in  error. 
The  arguments  being  in  substance  to  the  same  effect 
as  in  the  conrt  below,  it  will  be  unnecessary  to  repeat 
them.     The  following  additional  cases  were  cited : — 
Reg.  V.  The  Eastern  Comities  Railway  Company, 

10  A.  &  £.  531 ; 
<>/ot;er  v.  The  North  Stagordshire  Railway  Com- 
pany, 16Q.  B.  913; 
Caledonian  Railway   Company    T.   Loekhart,   3 

Macq.  808  ;   3  L.  T.  Rep.  N.  S.  65 ; 
Rs  Penny  and  The  SouthrEailem  Railicag  Cosf 
pony,  7  E.  &  B.  660 ; 
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HaLDANK  AKD  OTIIEIIS  V.  Newcomb — Roucu  I'.  Albbbti. 


[Bi 


JU    Ware  and    Tht   Regeat't  Canal  Compant/, 

9  Ex.  395; 
Smith  V.  Kenrick,  7  C.  B.  515: 
Brine  v.  The  Great  Western  Raiboay  Company, 

2  Best  &  Smith,  402  ; 
Seg*  V,  The  Commisnonert  of  Stwere  for  Pag- 

ktttn,  SB.  &  C.  355.  Cur.  adv.  tub. 

The  jadgraent  of  the  court  was  on  the  25th  June 
1862  delirered  bj 

•   Wnxss,  J. — In  this  case  the  conjoint  effect  of 
making  the   defts.'  catling  ud  their  neglect  to  keep 
their  driins  in  proper  order  ha*  been  that  a  large  pro- 
portion of  water  whieh,  but  for  the  catting,  would  not 
have  come  near  the  pits.'  mine,  and  bat  for  the  defec- 
tive state  of  the  drain  would  bare  passed  awaj  and 
been  carried  off  without  injury  to  the  mines,  poured 
down  into  and  damaged  the  mioes,  for  which  the  pre- 
sent action  is  bought.    The  company  had,  upon  re- 
ceiving the  statutory  notice,  declined  to  purchase  the 
mines,  and  the  jury  found  («nd  it  is  upon  this  finding 
the  question  arises)  the  principal  cause  of  the  mischief 
to  be  that  the  drains  had  not  been  kept  in  proper  order. 
It  was  hardly  contended,  and  could  not  be  successfully 
disputed,  that  the  company  was  liable  to  make  com- 
pensation ;  and  the  main  stress  of  the  argument  bore 
open  the  question  whether  such  compensation  can  be 
recovered  as  damages  in  this  action,  or  whether  the  pit. 
ought  to    have    proceeded    under  the  compensation 
clauses  of  the  Rulway  Act.    Now  the  obvions  inten- 
tion of  the  Legislature   in   giving    the   company  the 
option  of  purchasing  the  mines  was,  that  in  case  they 
should  decline  to  buy,  the  mine-owner  should  possess 
his  property  intact.    If  it  were  otherwise,  the  railway 
company  would  hare  it  in  their  power  to  do  indirectly 
what  they  were  not  perraitud  to  do  directly,  namely,  to 
take  away  the  benefit  of  the  mines,  either  in  the  whole 
or  in  part,  without  paying  for  them,  and  after  they  had 
elected    not  to   buy.     Moreover,  tliere  are  practical 
obstacle*  of  an  insuperable  character  against  saying 
that   there    arises    npon    the    making   of   a    rail- 
way  an    immediate   right  to    compensation    in   re- 
spect of  the  possible  futnre  injury  to  an  unopened 
mine.     At  that  time  it  does  not  appear  that  Iho  mine 
will  ever  be  worked,  nor  that  the  drains  will  not  always 
be  kept  in  proper  order,  so  that  the  company  might 
contend  that  peradventnre  no    damage   would   ever 
ariss;    and  an  assessment   of    damages  in   advance 
would  be  sheer  speculation.    This  consideration  dia- 
tingoishes  the  present  case  from  that  of  The  Caledo- 
nian Sailum/  Company  v.  Loclhart,   3  Macq.    808, 
where  the  embankment   could   not   have    been    made 
without   exposing  the  land  to   damage  by  perioilical 
floods  whieh  were  certain  to  occur,  and  the  deteriora- 
tion in  value  by  liability  thereto  might  at  once  be  cal- 
ciilated  with   reasonable    certainty,  which  brings   it 
within  the  anthority  of  that  class  of  cases  in  which  it  is 
held  that  damages  caused  by  negligence  of  an  improper 
exercise  of  the  powers  of  the  Act  form  a  proper  subject 
of  an  action;  h  fortiori  that  is  so  where  the  negli- 
gence is  in  the  can  and  management  of  the  line,  and 
not  in  the  constmction  of  the  works.    That  was  the 
course  of  reasoning  by  which  the  Court  of  Ex.  arrived 
»t  the  eondosion  that   the  defts.  were  liable  in  an 
action ;  and,  npon  consideration,  we  are  satisfied  that 
their  judgment  was  correct.  J.i  must,  therefore,  be 
*^T^*^  Jidgment  affirmed. 

Fits  attorneys,  Mackaon  and  GoUring,  59,  Lin- 
coln's-inn.fields. 

Defts.'  attorney,  S.  Carter,  St  George-street. 
[Thi»  case  has  been  by  some  accident  mislaid.] 


BAIL    COTTBI. 

Beportod  by  A.  Oallwet  and  3.  11.  Jung,  Etqi,. 
Barrliiteir-at-I.aw. 

ifottdttg,  Ifov.  23. 
(Before  Croiiptok,  J.) 
Haldamb  and  others  v.  NEWcom. 
Demise — Rrpairing  lease — Evidence— Uiiiinctiat. 
In  an  action  against  a  tenant  for  not  leaving  preniur 
in  repair,  evidence  at  to  a  prior  promse  o»  tie 
part  of  the  lessor  to  pat  them  in  repair  is  tut 
admissible,  and  it  vould  be  a  misdirtctiou  to  Idt 
the  jury  to  have  regard  to  such  promiet;  hU  lit) 
may  measure  the  extent  of  the  repairs  to  he  dans 
by  the  age  and  class  of  the  promisee. 
Declaration  on   an  agreement  by  the  dell,  to  keep 
and  leave  certain  premises  demised  to  him  in  good 
repair.    Breach,  that  he  did  not  leave  them  in  good 
repair.     Judgment  by  default,  and  writ  of  inquiry  to 
the   sheriff  of  Essex  to  assess  the  damages :  rtidict, 
one  farthing. 

Philbriclc,  on  behalf  of  the  pits.,  bad  obtained  a 
rule  to  show  cause  why  the  inquisition  should  not  be 
set  sside,  and  a  fresh  inqnisition  brought,  on  the 
gronnd  of  misreception  of  evidence  and  cf  mis- 
direction. 

Murphy  showed  cause. — The  misreception  com- 
plained of  was,  that  the  deft,  was  allowed  to  give 
evidence  of  an  alleged  promise  by  the  pits.,  or  their 
agent,  at  the  time  of  the  contract  in  the  decUrslioa 
admitted,  and  also  of  the  particular  stats  of  repair  of 
the  premises  at  the  time  of  the  demise.  The  nnder- 
sheriff  had  made  no  note  of  soch  objection,  and  tie 
gentleman  who  appeared  for  deft,  said  that  none  nicb 
was  made. 
Philbriek~l  took  the  objection  myself. 
Cromptow,  J. — ^Tou  should  hare  got  the  jndgs  to 
make  a  note  of  it. 

Murphy. — As  to  the  misdirection,  the  jury  first  t«- 
tnmed  a  rerdict  that,  considering  the  state  of  repair 
of  the  premises  when  the  deft,  took  thera,  and  the 
promise  made  that  they  should  be  repaired  by  tbe 
pit.,  they  found  for  the  pit.,  with  one  farthioK  damtges. 
The  under-sheriff  told  them  he  could  not  Uke  snch  s 
verdict,  that  he  should  ask  them  if  they  found  for  the 
pit.  or  for  the  deft,  simply,  and  if  for  the  pit.  with 
what  damages.  The  jury  then  found  for  the  pit.  with 
one  farthing  damages. 

Philbrick  in  support  of  the  rule.— The  judge  Uid 
down  the  law  rightly  at  first,  but  in  the  end  ho  ea- 
tirely  warered  from  that  ruling.  The  condition  and 
class  of  the  premises  were  proper  to  be  uiqnired 
into,  but  not  their  state  of  repair  at  the  time  of  the 
demise : 

Payne  r.  J7atne,  16  M.  &  W.  541. 
Cromptox,  J.— If  the  under-sheriff  told  the  jOT 
to  have  regard  to  the  prior  promise,  it  was  a  misdirec- 
tion.    But  so  far  from  doing  so  he  sent  them  back  to 
reconsider  their  verdict.     He  clearly  had  the  cue  of 
Payne  v.  Baine  before  his  mind,  and  told  th<?m  tbty 
might  look  at  the  age  and  class  of  the  premises. 
Rule   discharged  with  cotU,  if  the  pU.  thmlile 
entitled  to  the  costs  of  the  action. 

BoucH  t;.  Alberu,  ex  parte  Hocklet  F.  ffool> 
(One,  &c.) 

Practice— Judges'  Chambers— Costs— Notice  i»  «"- 
mons — Certiorari. 

An  order  upon  an  attorney  <tf  on*  of  the  parties  tt 
pay  the  costs  incurred  M  proceedings  in  a  came,  ie 
not  being  a  party  applying  to  the  court,  is  had,  if 
the  attorney  had  no  notice  m  the  suanums  thai  1* 
would  be  called  upon  to  pay  such  costs. 
Laxton  had  obtained  a  rule  to  show  cause  why  an 

order  of  Keating,  J.  in  this  cause  should  sot  b» 
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•rescindad  or  Tariad  u  to  so  mDcb  thereof  u  related 
to  the  pajmaot  of  costs  b/  Mr.  Uookley  F.  Wood,  the 
pll.'a  attorney,  parsoDallj. 

The  sammoDs  npon  which  Keating,  J.  made  the 
order  was  as  follows: — "Let  the  plt-'s  attomej  or 
agent  attend  to  show  caose  why  the  writ  of  ea.  so. 
issued  herein  should  not  be  set  aside,  and  the  deft. 
<iiM:faarged  out  of  the  cnstodj  of  the  sheriff  of 
AliJdlesez,  the  action  not  having  been  duly  removed 
from  the  County  Court,  and  that  being  no  judgment 
or  proceeding  in  tlie  Conrt  of  Q.  B.  upon  which  such 
ct.  $a.  could  lawfully  issue,  and  the  'facts  not  having 
Ixen  disclosed  to  the  judge  granting  the  order  for  the 
certiorari,  aud  the  affidavit  for  snob  order  beiog 
wrongly  entitled." 

Tbe  order  was :  "  That  the  writ  of  ca.  so.  issued 
berein  be  set  aside,  and  the  deft,  discharged  out  ol  the 
custody  of  the  sheriff  of  Middlesex,  as  to  this  action, 
the  action  not  having  been  duly  removed  ^from  the 
Coanty  Court,  and  there  being  no  judgment  or  pro- 
ceeding in  this  court  upon  which  such  ea.  ta.  could 
lawfully  issue.  And  I  further  order  that  no  action  be 
broagkt  against  the  pit.  or  the  sheriff  in  respect  of  the 
arrest  bereio.  Aud  I  further  order  that  tbe  costs  of 
and  incident  to  the  proceedings  herein  be  paid  by  the 
plt.'s  attorney,  Hockley  F.  Wood." 

It  appeared  that  on  the  30th  July  tbe  petitioner 
recovered  judgment  against  tbe  deft,  in  the  West- 
minster Coanly  Court  for  20/.  4s.,  with  51.  5$.  coats. 
On  tbe  4th  Aug.  tbe  County  Court  judge  made  an 
o^der  for  the  payment  of  the  debt  and  costs.  There- 
upon Wood  tbe  pit's  attorney,  took  ont  a  judgment- 
mmmons  on  the  gtound  that  tbe  deft,  was  about  to 
leave  the  country.  This  summons  was  dismissed  with 
«osta.  On  the  7tb  Aug.  Wood  obtained  a  certiScate 
from  the  officer  of  the  County  Court,  and  then  applied, 
on  affidavit,  to  Keating,  J.,  for  an  order  for  a  certiorari 
to  remove  tbe  judgment  into  tbe  Q.  B.  under  19  &  20 
Vict,  c  108,  s.  49.  Wood  did  not  disclose  to  the 
Judge  at  chambers  the  fad  of  the  judgment-summons 
having  been  applied  for  and  refused  by  the  judge  of 
the  Cmnty  Court.  Thereupon  Keating,  J.  made  an 
order,  which  was  dated  Aug.  8.  Wood  then  went  to 
the  writ-office  of  the  Q.  B.,  and  there  lodged  the  order 
and  praecipe  and  paid  the  fees,  when  the  writ  was  duly 
sealed. 

Being  ignorant  as  to  the  nature  of  the  return 
to  be  niade  to  the  writ.  Wood  was  recommended  by 
the  offidal*  at  tbe  writ-office  to  apply  to  the  Treasury- 
office  of  the  Q.  B.  to  search  for  precedents.  However, 
lie  next  proceeded  to  tbe  County  Court,  but  it  being 
Saturday  he  found  the  office  closed  against  him,  and 
was  unable  to  obtain  an  interview  with  the  registrar. 
Thereupon  he  applied  to  a  clerk  connected  with  tbe 
office,  who  informed  him  that,  as  both  tbe  judge  and 
tbe  registrar  of  tbe  court  would  be  ont  of  town 
nntil  the  middle  of  September,  their  signatures  being 
necessary,  the  return  could  not  be  obtained  until 
then.  At  the  same  time  the  clerk  stated  that  they 
were  ignorant  in  tbe  office  of  tbe  present  practice 
lepseeting  the  return  to  writs  of  ceriionri.  Wood 
then  took  the  writ  with  tbe  certificate  of  judgment 
signed  by  the  registrar  to  the  Treasury-office  of 
the  Q,  B.,  and  one  Boddy,  acting  for  the 
■enior  officer  there,  took  in  the  certiorari  with 
tka  certificate  appended  to  It,  according  to  tbe 
affidavit  of  the  deft.,  but  entirely  detached  from  it, 
aeoordiog  to  the  applicant's  affidavit,  and  gave  out  a 
-certificate  that  the  judgment  in  the  cause  of  Rouch  v. 
AlbtrU  had  been  filed  in  tbe  treasury  of  tbe  Court  of 
<}.  B.  by  eerttorart.  Thereupon  Wood  issued  a  ca.  so., 
and  arrested  the  deft.  This  was  on  a  Saturday ;  and 
oil  Monday,  Aug.  10,  the  summons  above  set  out  was 
heiti  before  Keating,  J.,  Wood  and  the  deft.'8 
.attorney  both  attending.  The  summons  was  adjourned 
i«   the    Tuesday,  and    then     adjourned   to    a   later 


hour  the  same  day;  but  on  neither  of  these  latter 
occasions  did  Wood  attend.  Keating,  J.  having  mean- 
while made  inquiries  of  the  master,  made  the  order  set 
ont  above. 

Temple,  Q.  C.  now  showed  cause. — It  will  be  said 
on  tbe  other  side  that  the  judge  at  chambers  had  no 
power  to  make  tbe  order,  or  that  if  he  had  it  was  not 
properly  exercbed.  But  the  full  court  would  have  had 
power  to  make  tbe  attorney  pay  costs,  and  whatever  a 
judge  at  chambers  orders  cannot  be  enforced  without 
making  it  a  rule  ol  court ;  and  the  party  thinking 
himself  aggrieved  has  then  an  opportunity  of  being 
heard.  Then  as  to  the  proper  exercise  of  tbe  power, 
it  is  conceded  that  the  summons  did  not  call  on  the 
attorney  to  show  cause  why  ha  should  not  pay  the 
costs ;  but  the  order  ought  to  be  supported  on  the  facts 
as  a  matter  of  discretion.  The  affidavit  put  into 
Wood's  hands  at  chambers  sufficiently  apprised  bim  of 
the  nature  of  the  imputation  thrown  upon  bim.  In 
Reg.  T.  Borron,  3  B.  &  A.  432,  tbe  court  refused 
an  application  for  a  criminal  information  against  a 
justice ;  and  at  the  end  of  bis  Judgment  Abbott,  C.  J. 
says :  "  It  is  only  necessary  to  add  further,  that  as  the 
application  to  this  court  appears  to  be  the  act  of  Mr. 
Charles  Pearson,  the  costs  of  the  rule  must  be  paid  by 
him."  [Ckomptos,  J. — But  here  it  was  an  applica- 
tion upon  a  collateral  matter,  and  no  warning  was 
given  to  the  attorney.  He  had  no  opportunity  of 
saying  "  I  did  this  under  a  mistake,"  and  there  was 
nothing  to  put  him  on  bis  personal  defence.]  Whether 
Wood  willingly  or  unwillingly  misled  tbe  officials  at  tbe 
Treasury-office  of  theQ.B.,itisnnnecessarytocontend,«s 
tlie  professional  ignorance  which  be  acknowledged  was 
so  great  that  be  was  most  righteously  visited  with  th« 
costs  ot  the  proceedings. 

Laxton  in  support  of  the  rule. — The  summons  did 
not  call  upon  Wood  to  pay  the  costs.  The  ignorance 
which  he  displayed  was  quite  excusable,  for  be  was 
deceived  by  the  intimations  of  the  treasury  official. 
The  person  really  responsible  was  Boddy,  who  gave 
the  certificate  without  examining  tbe  documents 
banded  in  by  Wood.  Moreover,  tbe  certificate  of  tbe 
registrar  was  svidence  of  tbe  proceedings  in  the 
County  Court :  (9  &  10  Vict,  c  95,  s.  111.) 

CnoMrTost,  J. — Upon  the  question  of  merits  ho 
did  not  entertain  any  doubt  that  tbe  discrstion  of  the 
judge  at  chambers  bad  been  rightly  exercised ;  but  as 
he  was  exceedingly  doubtful  whether  such  an  order 
could  be  made  without  notice,  he  would  avail  himself 
of  the  opportunity  to  consult  bis  brother  judges  befor* 
finally  deciding  the  case. 

Nov.  24.— Ckomptok,  J.  now  delivered  judgment. 
— 1  am  confitmed  in  the  conclusion  that  the  order 
made  by  Keating,  J.,  is  on  the  merits  perfectly  right, 
whether  the  attorney  was  guilty  of  gross  ignorance  or 
sometliing  worse.  But,  as  it  occurred  to  me  yesterday, 
there  is  a  principle  of  very  considerable  importance 
involved  in  the  case,  vix.,  whether  on  this  summons 
such  an  order  could  properly  be  made,  and  therefore 
I  desired  to  consult  some  of  the  other  judges  on  tbe 
point.  Having  done  so,  I  have  now  to  state  that  I  am 
still  more  strongly  of  opinion  that  the  order  cannot  be 
supported.  A  principle  is  involved  of  extreme  im- 
portance, and  one  which  tbe  courts  have  always  been 
strong  in  maintaining  in  the  case  of  decisions  by 
justices,  namely,  that  no  man  shall  be  injured  by  a 
decision  without  an  opportunity  of  hearing  and  meeting 
the  charges  brought  against  him.  But  then  is 
another  principle  involved  which  concerns  the  practice 
at  chambers.  Ths  universal  practice  is,  that  whero  it 
is  intended  to  charge  an  attorney  with  misconduct,  and  to 
throw  the  cost  of  proceedings  npon  him,  tbe  application 
for  costs  shall  be  embodied  iu  the  summons.  In  tn« 
present  case  the  summons  was  to  set  aside  an  execu- 
tion, and  not  one  word  was  said  in  it  about  calling  npoa 
tbe  attorney  to  pay  the  costs.    And  although  the  mai« 
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quotioa  was  very  fully  dUcussed  «t  cbainbcr«,  it  does 
not  appear  that  the  subject  of  the  present  motion  came 
at  all  under  discussion.  The  learned  judge  entertaining, 
as  I  do,  a  Tery  strong  opinion  upon  the  merits,  post- 
poned giving  judgment  until  the  following  day.  Next 
moming,  neither  of  the  parties  being  before  him,  he 
aaid  be  should  like,  before  deciding  on  the  case,  to 
consult  the  master  with  respect  to  the  practice  as  to 
certificates  and  writs  of  certiorari,  Having  done  so, 
the  judge  said  he  thought  it  right  that  the  attorney 
ahould  pay  the  costs.  But  the  attorney  did  not  appear, 
and  there  was  no  discussion  before  the  judge  upon  the 
matter,  and  no  question  raised  as  to  whether  he  ought  to 
be  visited  with  such  consequences  of  bis  misconduct.  I 
most  take  it,  upon  the  affidavits  now  in  court,  that  he 
was  never  called  upon  to  make  such  an  affidavit  as  be 
now  makes,  namely,  that  the  matter  had  its  entire  in- 
ception iu  his  ignorance.  Consequently,  the  case  falls 
within  the  rules  I  have  mentioned.  I  have  not  the 
alightest  doubt  that,  under  certain  circumstances,  a 
judge  has  the  right  to  order  an  attorney  to  pay  the 
costs  of  a  proceeding.  There  is  a  class  of  cases  in  which 
an  application  emanates  from  the  attorney  personally, 
proceedings  both  of  a  civil  and  criminal  natnre,  wherein 
an  attorney  assumes  the  character  of  a  relator.  In 
anch  cases,  if  an  attorney  has  improperly  put  himself 
forward,  the  court  has  jurisdiction  over  him,  and  can 
make  him  pay  the  costs.  But  except  in  that  class  of 
cases  I  can  find  none  bearing  upon  the  question  now 
before  me.  There  are  two  modes  of  proceeding  at 
chambers— either  by  summons  in  the  principal  matter, 
with  notice  that  the  attorney  is  to  pay  the  costs,  or 
by  substantive  application  that  the  attorney  shall  pay 
the  costs  of  the  proceedings ;  and  further,  there  muy 
be  an  application  to  the  court  to  answer  matters  on 
affidavit.  All  these  courses  are  open  to  the  party 
liere.  Bat  npon  the  whole  I  think  I  am  bound  to 
rescind  so  much  of  the  order  as  directs  the  attorney 
to  pay  the  costs.  I  cannot  alter  it  so  as  to  make  the 
costs  fall  npon  the  petitioner,  as  I  should  be  thereby 
falling  into  the  very  error  I  am  now  correcting.  The 
rule  must  be  absolute,  bat  without  costs. 

SiJe  aitoluU. 
Temple  subsequently  obtained  a  role  calUng  npon 
the  attorney  to  show  cause  why  he  sbonld  not  pay  the 
costs,  and  in  the  event  of  bis  not  being  ordered  to  pay 
tbem,  why  the  petitioner  should  not. 

Tkiesdag,  Nov.  24. 

(Before  Crompton,  J.) 

Slater  v.  Matok  or  Sumdbbland. 

JiUorn^'t  lien/or  cotU— Claim  of  creditor  on  ttcurity 

of  sum  recovered — Compromiee. 
An  attomeg  has  a  lien  for  Aw  coile  on  the  judgment 
recoverea  by  hie  client,  and  the  court  wiU  lay  hold 
of  the  fund  where  it  exittt,  and  vien  it  doe*  not 
therAy  tet  atidt  any  arrangement  of  theportiee. 
This  was  a  rule  calling  upon  the  pit.  to  show  cause 
why  the  bill  of  costs  of  an  attorney  named  Young 
sbonld  not  be  taxed  by  the  master,  and  why  the  deft. 
should  not  be  restrained  from  paying  the  sum  of  1002. 
to  the  pit. 

It  appeared  that  Mr.  Tonng  acted  as  attorney 
for  (be  pit.  in  the  action  brought  against  the 
deft,  which  resulted  in  a  verdict  being  taken  by  con- 
sent for  loot.  This  settlement  was  effected,  according 
to  Mr.  Young's  statement,  contrary  to  bis  advice  and 
behind  his  back,  but  the  pit.  distinctly  contradicted 
this.  The  latter  gave  the  d3ft.'s  attorney  notice  that 
he  was  not  to  pay  the  lOOl.  to  any  one  but  himself, 
while  Mr.  Tonng  gave  a  counter-notice  that  the  money 
was  to  be  paid  to  bim.  Prior  to  the  actien  the  pit. 
liad  borrowed  WHU.  from  one  Bramwell,  and  wishing 
to  obtain  a  farther  adranoe  of  lOOt.,  h«  offered  him  as 


security  whatever  he  might  recover  in  this  aetioOr 
upon  which  he  procured  the  additional  loan.  This 
arrangemeiA  was  effected  through  the  agency  of  Mr. 
Young,  80  that  he  was  perfectly  cognisant  of  it.  Tlie 
costs  of  the  action  greatly  exceeded  100<. 

Boll  showed  cause,  and  argued  that  the  pit.  «u 
bonnd  to  give  notice  to  the  deft.'s  attorney  not  ts  pay 
the  money  to  any  one  but  himself,  in  order  to  prouct 
Bramwell,  his  creditor.  The  plt.'s  affidavit  stated  tbit 
the  settlement  was  effected  under  the  advice  of  Ur. 
Young,  and  he  was  cognisant  of  the  circamitaoces 
nnder  which  the  loan  was  increased.  [Ckohito.i, 
J. — But  the  security  would  be  subject  to  the  atton»i's 
lien  for  his  costs.  I  do  not  find  that  the  pit.  intended 
to  pledge  the  costs  as  well  as  the  damsges.]  h 
Hough  y.  Edwarde,  26  L.  J.  54,  Ex.,  it  was  held  dut 
the  attachment  of  a  judgment-debt  nnder  the  ganiilMe 
clauses  of  the  C.  lu  F.  A  1854  overrides  an  attoniejs 
lien  on,  or  control  over,  the  judgment  in  nipect  of 
general  costs  du«  to  him  from  the  gsmisbte.  Is 
Barker  v.  St.  Quinlin,  12  M.  &  W.  441,  the  ooort 
decided  that  an  attorney's  lien  on  a  judgment  beiag 
merely  a  claim  to  the  eqnitable  intirferenoe  of  the 
court  to  have  the  judgment  held  as  security  for  bit 
costs,  he  has  no  authority  over  the  execution  of  a  writ 
of  CO.  la.,  S3  as  te  carry  it  into  effect  againit  tbe 
order  of  the  pit.,  even  thongh  the  pit.  and  the  deft, 
should  collude  to  deprive  him  of  bis  lien.  [Cnoiirnw, 
J.  referred  to  Bnmtden  v.  AUard,  2  E.  &  K.  pU  1, 19.] 
There  theright  of  setting  off  onejudgmentagainstsootbv 
wag  held  to  be  not  a  legal  right,  hut  given  by  the  eqii- 
table  jurisdiction  of  the  court  with  reference  te  all  tbe 
circumstances  of  the  transaction,  and  will  not  be 
allowed  so  as  to  dafeat  either  the  attorney's  lies  be 
his  costs,  or  the  right  acquired  by  an  asaigeee.  All 
the  oases  show  that  the  attorney's  lien  gives  bia 
merely  a  right  to  the  equiuble  interferenoe  of  tbe 
court.  [CaoMPTOM,  J. — Was  there  any  aiaignmeat of 
the  judgment  to  Bramwell?]  It  appears  fraatfce 
affidavits  that  there  was  none.  1002.  wu  received  as 
damages  and  costs ;  the  costs  may  swallow  sp  tbe 
whole,  and  it  would  be  nnfau:  for  the  creditor  k>  if 
his  security. 

T.  Jones,  contra,  contended  that  Mr.  Tonng  new 
agreed  to  pledge  bis  costs,  and  that  the  eomprooiit 
was  effected  behind  bis  back.  He  knew  that  tbe  nel 
sum  recovered  in  tbe  action  was  pledged,  but  not  tbe 
costs.  It  was  not  a  case  for  the  interiereoce  of  tbe 
court.  [Cbomptom,  C.— If  the  money  were  unpaid, 
could  not  Mr.  Young  proceed  in  the  action?]  Th 
usual  practice  is  to  call  on  both  parties  to  show  e>M> 
and  to  call  on  the  deft,  to  pay 'the  money  iotocoott 
[CaoNrrox,  J. — According  to  yonr  argnment  lk» 
deft.'s  solicitor  would  be,  safe  in  paying  you  upon  n- 
ceiving  an  indemnity.]  This  is  not  a  case  wbere  tbe 
deft,  would  be  prejudiced  by  paying  twice.  In  Brmt- 
den  r.  AUard  the  application  was  to  pitjoilioe  tbe 
deft. ;  yet  Lord  Campbell,  C. J.  says,  "An  stlornty  bu 
a  lien  for  his  costs,  an  equitable  lien,  which  equity  tiU 
enforce,  and  when  he  has  recovered  judgment  is » 
action,  he  may  apply  the  fruits  of  it  in  payment  of  tbo 
sum  which  is  due  to  him."  [Cromptok,  J.— If  ''• 
deft.'s  BoUcitor  were  to  pay  the  money  to  tlie  olbs 
side,  what  power  have  we  to  prevent  hie  ^''H 
so?]  The  fund  is  here  existing :  (Daciet  v.  Lo**^ 
3  C.  B.  853;  Gould  v.  Davis,  1  C.  4  J-  *"■) 
Wbere  money  can  ho  laid  hold  of,  tbe  court  will  or*r 
it  to  be  paid  into  court:  {Ormmvd  v.  Tail,  1  E»t< 
464.) 

CBOJfPTOx,  J. — There  is  no  sufficient  proof  of  »■ 
assignment  here,  and  the  pit.  could  not  have  meaol  ts 
assign  the  whole  sum  recovered.  The  prineipl* 
established  by  tbe  cases  is,  that  the  court  will  «* 
interfere  under  its  equitable  jurisdiction  so  sets i^ 
aside  tbe  arrangement  of  the  parties,  except  in  cue  > 
fraud  and  collusion.     Tbe  fruits  of  ajndgtntntaif 
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be  laid  bold  of  when  there  is  no  attempt  to  let  aside 
«Dch  arrangemeat.  The  attorney's  lien  attaches  to  tho 
food  which  is  still  exi»ting,  and  though  the  conrt 
-cannot  interfere  to  set  aside  a  compromise,  it  can  lay 
hold  of  the  fund  in  order  to  satisfy  that  lien.   The  mle 


«rill  tfaerefors  be  made  absolute. 


Jtait  abtoUtt, 


(Before  Blackburn,  J.) 

BbO.   v.   HaHUOIID    AMD  OTRRBS. 

tnUrat — DUqualification  of  juttieu — Conmelion. 

The  de/U^  vho  art  Jiutiees  and   tharehoUert  m  a 

fttUieag  eompany,  convicted  a  man  of  travelling  on 

tkat  roi/imy  mik  an  improper  ticket  i 
Beld,  thM  Aefaet  of  their  being  ihareholders,  hoaever 

tUgkt  their  interest  might  hate  been,  disqualified 

fkmjrom  to  acting. 

This  was  a  mle  caUinf;  on  Hammond  and  others, 
justices  of  the  county  of  Doiham,  to  show  cause  why 
«  certiorari  should  not  issue  to  bring  up  the  connc- 
tioo  of  one  Jabez  Alexander,  on  the  ground  of  interest 
io  til*  justices.  The  prisoner  was  convicted  on  the 
28th  Sept.  last,  by  these  justices,  of  traTelling  on  the 
Sorth-Eastem  Railway  by  a  train  other  than  that  for 
which  he  had  obtained  a  ticket,  and  some  of  these  jos- 
tieei  were  shareholders  in  the  railway. 

Mettish,  Q.  C.  (Davideon  with  him)  showed  cause. 
— There  are  two  questions :  first,  is  there  any  interest 
«t  all  ?  The  conriction  is  for  trarelling  on  the  rail- 
way without  a  ticket,  but  the  penalty  does  not  go  into 
the  funds  of  the  company,  but  to  the  county-rate — 
the  alleged  interest  can  be  only  as  regards  the  costs. 
[Blackburn,  J. — Suppose  the  coDviction  were  for 
trespassing  in  pursuit  of  game,  eonld  it  be  said  that 
the  magistrate  who  convicted,  and  on  whose  land  the 
ofienoe  was  committed,  had  no  interest?]  The  share- 
holders are  a  oorporation,  ard  have  a  personal  interest. 
£Blackburx,  J. — Surely  the  shareholders  have  an 
interest  in  preventing  people  travelling  without  tickets 
Soppoae  it  waa  a  charge  of  stealin);,  would  the  share- 
holders be  incapable  of  adjudication  ?j  The  question 
of  costs  is  incidental  only  to  the  main  inquiry. 
[Blackburx,  J. — The  interest  to  each  shareholder 
may  be  less  than  a  farthing,  but  still  it  is  an  interest.] 
Secondly,  has  there  not  been  a  waiver  of  the  objec  - 
tion  ?  The  prisoner  appealed  to  the  quarter  sessions, 
and  though  he  learnt  the  fact  that  some  of  the 
justices  were  shareholders  after  he  gave  notice 
of  appeal,  be  went  to  the  gaarter  sessions  and 
"took  bis  chance  of  being  acquitted  on  the  merits. 
[Blackbubh,  J. — That  was  a,  waiver  as  to  one  of 
the  justices,  but  he  learnt  tbfit  another  waa  simi- 
larly interested,  after  the  appeal  was  heard.]  If  he 
waived  the  objection  against  one,  be  waived  it  against 
the  other. 

Jfacnamara  contra.— The  conviction  is  bad,  because 
the  justices  were  interested.  The  court  wiU  not  in- 
quire into  the  amount  of  interest.  The  prisoner  was 
convicted  under  the  8  Vict.  c.  20,  the  3rd  section  of 
which  enacts  that "  jnstice  "  shall  mean  "  a  justice  who 
shall  not  be  interested  in  the  matter :"  (,Reg.  v.  Jutticet 
-of  Ben/ordthire,  6  Q.  B.  753.)  As  to  the  second 
question,  notice  of  appeal  was  given,  and  then  it  was 
learnt  that  one  of  the  justices  was  interested.  If  the 
appeal  had  been  abandoned,  costs  wonld  have  been 
ineorred.  But  after  the  appeal  was  heard  it  became 
.fciown  that  another  of  the  justices  were  interested. 
His  LoSDSHip  made  the  rule  absolnte. 

UuU  dbtoliUe. 


Bko.  v.  Tbb  London  akd  North-Westkkh 
Railway  Company.  ' 
Injaiaition — Landt    Clauset  Act — Sheriff  interested    ■ 

at  shareholder. 
By  the  39(A  teciion  of  the  Landt  Clauset  Act,  tha 
coroner  should  summon  a  jury  to  lake  an  inquisi- 
tion, if  the  theriff  he  interested  in  the  transaction 
(at  being  a  thareholder  in  the  company  requiring 
the  Ittttd),  and  a  certiorari  will  issue  to  bring  up  the 
inquisition  <JtAough  by  the  \iSth  section  "no  pro- 
ceeding, ^c,  shidl  be  quashed  for  want  of  form, 
nor  shall  the  same  be  removed  by  certiorari." 
This  was  a  rule  calling  upon  the  defts.  to  show  causa 
why  a  certiorari  shonld  not  issue  to  bring  np  an  inqui- 
sition taken  before  the  sheriS'  of  the  county  of  Lanca- 
shire, on  the  part  of  a  Mr.  Mercer,  who  owned  lands 
adjoining  the  defts.'  railway,  on  the  ground  that  the 
sheriff  was  interested  in  the  transaction  as  a_shareholder 
in  the  company. 

Littler  (  Welsby  with  him)  showed  eani*. — The  ob- 
jection is  merely  formal.  The  afSdavits  state  that  if 
the  warrant  had  been  delivered  to  the  coroner,  as  re- 
quired in  this  case,  the  same  proceedings  wonld  have 
been  taken  and  the  same  assessor  wonld  have  presided. 
By  the  39th  section  of  8  &  9  Vict  c  18,  it  is  provided, 
that  "  if  such  sheriff  be  interested  in  the  matter  of 
dispute,  such  application  shall  be  made  to  the  coroner 
of  the  county  in  which  the  lands  in  qnestion,  or  some 
part  thereof,  shall  be  situate."  The  Act  takes  no  cog- 
nisance of  trusts,  and,  for  all  that  is  stated,  the  sheriff 
may  be  interested  as  a  trustee  only.  [Blackburn,  J. 
The  onus  probands  lies  on  yon.]  Hr.  Mercer  chal- 
lenged every  shareholder  who  was  on  the  jury,  the  con- 
sequence or  which  wss  that  ten  only  remained,  and  the 
case  waa  by  consent  tried  by  ten  jurors.  This  takes  the 
case  out  of  the  operation  of  the  Lands  Clauses  Act. 
Reg.  v.  Manchester  and  Leeds  Railaay  Company,  8 
A.  &  E.  413.  In  this  ease  it  was  held  that  a  certiorari 
wonld  not  issue  where  no  injury  had  been  sustuned. 
Sect.  145  of  the  Act  in  qnestion  enacts  that,  "  no  pro- 
ceeding in  pursuance  of  this  Act  shall  be  quashed  or 
vacated  for  want  of  form,  nor  shall  the  same  be  removed 
by  certiorari  or  otherwise  into  any  of  the  Superior 
ConrU:" 

Corrigal  v.  London  ondBUtchoall  RaUaag  Com^ 
pony,  5  M.  &  0. 219. 
T.  Jones,  who  appeared  on  the  other  iide,  was  tbea 
called  upon.  [Blackburn,  J. — The  granting  of  the 
certiorari  is  discretionary.  Yon  have  suffered  do 
damage.  How  do  you  show  yourself  to  be  entitlei  to 
it?J     He  cited 

Reg.   y.   Chellenham  Paving  Commstioners,   I 

Q.B.  467; 
Hodges  on  Siailways,  420,  3rd  edit. ; 
Reg.  V.  Sheffield  and  Manchester  Railway  Com- 
pany, 11  A.  &E.  194; 
Davies  v.  Grand  Junction  Canal  Company,  9 

Q.B.  469; 
Reg.   T.  SouA  Holland  Drainage  Compeny,  8 

A.&E.  429; 
Rez  T.  Aberdiire  Canal  Company,  19  L.  J. 
251,  Q.B. 
[Blackburn,  J. — Can  yon  show  that  a  certiorari  is 
a  matter  of  right  where  the  sheriff  is  interested? 
Unless  you  show  this  it  is  discretionary,  and  no 
damage  haa  been  suffered.]  Tes,  the  jurisdiction  is 
given  by  the  Act,  and  the  39th  section  expressly  pro- 
vides for  this  case.  The  sheriff  being  ioterrstrd  had 
no  jurisdiction,  the  proceedings  shonld  have  been  taken 
before  the  coroner;  the  ioquisitioD  wis  altogether 
extra-judidal. 

Bt>\CKBVBir,  J. — The  language  of  the  section  is 
vety  plain,  and  I  have  no  doubt  now  that  the  ml* 
should  be  made  absolute.  Bule  absolute. 
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ReO.    v.    ThR    CuRONKB    of    YoRKSHIBB — GweNS    v.    TrTHKRI.BIGH. 


[Div. 


Tuetday,  Nbv.  25. 

(Before  Cbomptoh,  J.) 

Beo.  v.  The  Cobomeb  of  Yoskshibb. 

InqumtioH — Coronen'  Act — Juror  hearing  part  only 

of  tie  vivd  voce  evidence. 
After  a  eoroner't  Juror  had  viewed  the  body  and 
heard  part  of  the  evidence,  another  perion  was 
iwom,  vieaed  the  body,  and  took  part  in  the  pro- 
ceedingi  on  hearing  <Aal  portion  of  the  evidence 
vhich  had  been  previously  taken  read  over  to  him : 
Btld,  that  this  tnu  a  sufficient  ground  for  bringing 
up  the  inquisition. 

This  was  •  role  eallini;  opon  the  coroner  of  Tork- 
ahire  to  show  caoae  why  a  cerliorari  shonld  not  iMiie 
to  bring  np  an  inqoisition  taken  before  him.  The 
application  had  been  made  on  the  part  of  a  Mr. 
Ingham,  on  whose  mill  a  boiler  had  burst,  causing  the 
death  of  one  of  his  workpeople,  and  the  jnrj  fonnd  him 
gailt;  of  manslaDgbter. 

Cleasby,  Q.  C.  now  showed  canse. — The  first  two 
grounds  on  which  the  mle  was  obtained  were,  that  the 
canse  of  death,  and  the  time  of  committing  the  offence, 
did  not  saffidentl/  appear  on  the  face  of  the  inquisi- 
tion ;  the  inquisition  stating  merel;  that  the  deft.  "  did 
feloniously  kill  and  slay."  This  defect  is  cnred  by  the 
4th  section  of  1i  &  15  Vict.  c.  100,  which  enacts 
that,  "in'any  indictment  for  murder  or  manslaughter  it 
shall  not  be  necessary  to  set  forth  the  manner  in 
which,  or  the  means  by  which,  the  death  of  the 
deoaased  was  caused;  but  it  shall  be  sufficient  in 
trerj  indictment  for  murder  to  charge  that  the  deft. 
did  feloniously,  wilfully,  and  of  his  malice  afore- 
thought, kill  and  murder  the  deceased,  and  it  shall  be 
sufiicient  in  every  indictment  for  manslaughter  to 
charge  that  the  deft,  did  feloniously  kill  and  slay  the 
deceued."  By  the  interpretation  clause,  "the  word 
'  indictment '  ^all  be  understood  to  include  informa- 
tion, inquisition,"  &e.  The  24th  section  prorides 
that  "  no  indictment  for  any  offence  shall  be  held  in- 
suffident  for  omitting  to  state  the  time  at  which  the 
offence  was  committed  in  any  case  where  time  is  not 
of  the  essence  of  the  offence."  The  Coroners'  Act 
(6  &  7  Vict.  0.  83),  by  the  Snd  section,  enacts  that 
inquisitions  shall  not  be  quashed  on  account  of  tech- 
nical defects;  one  of  which  is  enumerated  as  "the 
omission  to  state  the  time,  when  time  is  not  of  the 
essence  of  the  offence."  [Cromptos,  J. — What  do 
the  words  "  where  time  is  not  of  the  essence  of  the 
ofiinioe"  mean?'']  They  exclude  cases  of  burglary, 
and  offences  against  some  of  the  game  laws. 
[_Tempte,  Q.C.,  who  appeared  in  support  of  the 
rule,  here  stated  that  the  court  had  granted 
the  mle  on  these  grounds,  because,  on  referring  to  the 
14  &  15  VicL  c  100,  it  did  not  appear  to  apply  to 
inquisitions.  Ou  this  part  of  the  case  he  should 
contend  that  the  time  must  be  stated,  and  where  it 
must  be  stated,  the  manner  and  means  of  death  must 
also  be  stated.]  The  court,  however,  has,  if  neeessaiy, 
a  power  of  amendment.  The  third  ground  waa,  that 
the  jury  did  not  view  the  body  before  the  proceedings 
had  commenced,  nor  at  the  proper  time,  nor  in  the 
proper  manner.  It  appeared  from  the  affidavits  that 
fourteen  or  fifteen  jurors  assembled,  and  after  they 
were  sworn,  went  and  viewed  the  body.  Another 
person  then  came  into  the  room  where  they  were,  and 
told  the  coroner  that  be  also  had  viewed  the  body 
(wishing  to  form  one  of  the  jury).  The  coroner 
ordered  him  to  be  sworn,  and  taken  back  by  a  police- 
man to  view  the  body  again,  which  was  accordingly 
done.  Upon  his  return,  that  portion  of  the  evidence 
which  had  been  previously  taken  was  read  over  to 
him.  One  objectiou  was,  that  all  the  jurors  did  not 
Tiew  the  body  at  the  same  time ;  but  the  2ud  section 
of  the  Coroners'  Act  cured  this  defect  also :  it  provided 
that  "  00  inquisition  shall  be  quashed,  &a  because  the 


coroner  and  the  jury  did  not  all  view  the  bodj  it  og> 
and  the  same  instant,  provided  they  all  viewed  the 
body  at  the  first  sitting  of  the  inquest.'  There  hti 
been  no  adjournment,  and  this  was  the  first  and  only 
sitting ;  the  mere  fact  of  another  jnror  coming  bwmlt 
not  constitute  a  second  sitting.  [CROHiroir,  J.— T^ 
next  objection,  I  suppose,  is,  that  the  jnror  wbe  esm* 
in  last  did  not  hear  all  the  evidence?!  Yes ;  thst  lie 
did' not  hear  it  all  given  viv6  voce.  (Ctottnm,].— 
It  seems  to  me  to  be  one  of  the  strongest  objectioiis  ] 
The  impression  of  the  conrt  above  wis,  that  tk 
inquisition  should  not  be  quashed,  by  reason  of  a  mm 
irregularity.  There  are  no  authorities  on  the  sabject, 
except  as  to  cases  of  misconduct.  [Cromftox,  X— 
The  objection  that  tho  jury  did  not  view  the  hxlj  st 
the  same  time  goes  to  the  jurisdiction.]  This  is 
nothing  more  than  an  irregularity.  An  inqointim  is 
traversable,  and  merely  puts  a  roan  on  hii  triiL 
fCBOMFTOX,  J. — But  here  ia  a  man  pot  on  hii  trial 
by  a  juror  who  has  not  bad  an  opportunity  of  obsernsf 
the  demeanor  of  all  the  witnesses.  This  may  be  dsar 
by  consent  in  dvil,  but  not  in  criminal  eases.]  Tbt 
jury  might  proceed  without  any  evidence  at  sll— npto 
their  own  knowledge.  The  irregularity  cannot  go  t» 
the  root  of  the  proceedings. 

Cromptok,  J. — I  have  a  strong  opinion  thattiie 
idleged  defects  on  the  face  of  the  inquisition  sn  ciitd 
by  the  acts  which  have  been  referred  to ;  bat  I  us 
against  you  upon  the  other  point.  I  never  sUoirt 
grand  juror  to  be  sworn  after  the  charge  is  begsn : 
much  more  ought  every  grand  juror  to  be  prtsnit 
when  a  bill  ia  brought  before  them.  I  think  this  cm 
shonld  be  put  into  the  Crown  paper;  then  fmb 
affidavits  may  be  Sled,  if  necessary,  and  the  a<tur 
be  more  fully  discussed.  Rale  oiMfatt. 


SIVOBCS  AND  HATBIUOinAL 
CAT7SES  COUBT. 

Boported  by  Dr.  Swabet,  o(  Uoctors'-coiUBOBa 

Wednesday,  !fot.  18. 
(Before  Wilde,  J.  0.) 

EwEss  r.  Tttbkbleior,  falsely  called  Ewns. 

Suit  for  mUliljf — ifalformation — Delo). 

Where  a  delay  of  some  years  occurs  in  bringing  « »■' 

of  this  nature,  the  court  will  require  an  tr^iMtiM 

of  such  delay. 

This  was  a  petition  for  a  decree  of  nullity  of  W- 
riage,  by  reason  of  the  incurable  malformatioi  of  the 
woman,  which  faet,  on  the  medical  evidence, was  daHj 
established,  but  the  conrt,  adverting  to  the  ddaf  » 
more  than  ten  years  from  the  date  of  the  msmajEi  t> 
the  commencement  of  the  suit,  required  some  uplau- 
tion  of  it. 

Tbe  parties  had  lived  in  Devonshire,  and  OM  •> 
the  medical  men  who  had  reported  to  the  conrt  aadp" 
evidence  in  court,  had  been  her  regular  medical  ittes'' 
ant  before  and  after  marriage.  It  appeared  tW 
some  time  after  the  marriage  she  had  ondtrgw* " 
operation  at  Bristol. 

Dr.  Spinks,  who  conducted  the  petiiioner's  caje,!!''' 
called  the  petitioner,  Charles  Henry  Ewens,  wbe  de- 
posed in  substance  as  follows : — I  was  married  is  IMl: 
the  morning  after  the  marriage  took  the  reap,  to  »'• 
Griffiths,  a  surgeon,  in  Gower-sireet ;  he  eiamia«ll^> 
said,  it  was  a  curious  caa*",  and  sliould  advise  a  ""^^ 
opinion;  he  named  Dr.  Reeil ;  I  went  with  her  and 
Mr.  Griffiths  to  Dr.  Reed ;  be  examined  her  asd 
told  me  be  thought  an  operation  might  be  '^'"'"rl 
she  appeared  so  nervous  and  excited  that  he  ad»i>*» 
her  going  home  for  the  present ;  he  prescribed  *** 
medicines,  and  said  I  had  better  bring  her  up  »P^  " 
tbe  oourso  of  a  few  months;  on  return  boos  •"''*■ 
came  ezoeediogly  ill  and  so  remained  for  the  m«t  F** 
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till  we  aepanted ;  bar  sUt«  of  WMkntss  wis  so  «z- 
trama  that  she  wai  hardl;  «bl«  to  dr«n  herself;  after 
the  operation  at  Bristol  she  came  back  home,  and  re- 
Upeed  into  the  same  weak  nerroos  state ;  it  was  impos- 
sible (or  me  then  to  brinf;  her  to  London  ;  when  the 
irail  opened  she  came  to  London,  and  was  operated  npon 
'by  Mr.  Baker  Brown,  in  Aug.  1860 ;  she  was  in 
London  two  or  three  months,  and  was  rar;  much  apset 
ktj  the  operation;  soon  after  her  retnra  I  told  her 
mother  that,  as  nothing  conld  be  hoped  from  snrgieal 
«peratioil,  I  Ihooght  it  raj  dnty  to  separate ;  she  agreed, 
but  said  that,  as  her  danghter's  health  was  so  bad,  if  I 
would  let  it  remain  for  a  time  she  would  acquaint  her 
daogUter  that  I  wished  for  a  separation  ;  I  expected 
-«f«tj  WMk  *ba  would  haTe  done  so,  but  she  did  not ; 
in  Sept.  1862  the  resp.  was  stopping  with  a  friend, 
aad  jaj  sister  told  her  she  thought  she  ought  to  sepa- 
n:s ;  (he  nsrer  came  back  after  that. 

Wium,  J.  0. — In  this  ease  I  think  the  main  fact 
is  prorad,  bat  a  delaj  of  eleven  jears  before  the  court 
wa*  applied  to  requited  to  be  expUined.  The  prin- 
cipla  which  gnidca  this  court  is,  tbut  persons  seeking 
saeh  raliei  ought  to  coma  withont  marked  delay ;  that 
is,  th*  court  interferes  to  reliaTa  the  petiUoner  from  a 
ml  griaranca,  and  the  prasomption  is,  that  if  the 
alleged  grieraoce  is  borne  with  for  a  long  time  the  appli- 
tion  is  Dot  ioiui  ,fide,  bat  is  made  for  some  side  pnr- 
pos*.  Had  it  not  been  for  the  eridenca  of  the  peti- 
tiooer,  the  length  of  time  would,  in  mj  mind,  have 
been  a  bar,  bat  his  aTidence  satisfactorilj  explained  the 
delay.  Tliera  is  no  doubt  that  the  woman  was  in  a 
TC17  feeble  state  of  health.  He  bahaTed  in  a  most 
miiily  and  considerate  way,  and  was  not  withont  a  hope, 
OB  which  ha  acted,  that  surgical  remedies  would  alter 
bar  state.  In  this  he  was  disappointed.  HeriU-bealth 
continned,  and  in  1860  be  ascertained  that  nothing  was 
to  be  obtained  from  surgical  aid  or  the  operations  of 
Dstnre.  I  sea  no  ground  to  draw,  from  the  lapse  of 
lime,  the  oonclasioo  that  the  petitioner  is  seeking 
relief  on  other  than  the  tme  groand,  and  the  only  one 
-on  wiiich  this  court  could  give  it. 

Solicitor,  T.  J.  Vining. 


COTTBT  OF  BANKBTTPTCY. 

Beported  bj  Jl.  A.  Doxu,  £«i.,  liarriater'^t-Law. 

Saturdag,  Nov.  21. 

(Before  Mr.  Commisaionar  Holboto.) 

ExpetrU  Booth,  r»  A  Tbdst-dekd. 

44  #  25  Viet.  e.  134,  :  194— Tnut-dud—Regittra- 

tio»  of—EalctrgemaU  of  timt  for. 
JTie  court  wM,  vpo»  tufficUtU  came  thown,  tnlarge 
the  timt  for  re^islering  a  deed  under  the  I94lh 
ttelion    of  the   Bankruptcy    Act    1861,    notaith- 
tfa»di*g  that  the  taienti/-eight   dayl  limited  by  the 
Act  for  Ihalpurpoee  have  expired. 
Tie  i/bust  of  the  country  totiaitor  and  the  dbteomSng 
of  the  maaaging  clerk  of  the  town  agent  to  whom 
ike  matter  wot  intrusted  it  a  euffieienl  reason. 
Trost-deed.     This  was  an  application  to    enlarge 
the  time  for  registering  a  trost-deed  under  the  194th 
seetioQ  of  the  Bankroptcy  Act  1861 ,  the  time  limited 
by  the  Act  for  sneh  registration  haTing  expired. 

Duboit  (solicitor)  applied  ex  parte  on  behalf  of  the 
debtor,  npoo  the  aothority  of  Ex  parte  Adameon,  cited 
in  Esparto  Jenniagt,  8  L.  T.  Kep.  N.  S.  &3I.  It 
appeared,  from  the  aflSdarits  filed  in  support  of  the 
^plication,  that  the  deed  was  executed  by  the  debtor 
•a  the  tst  Oct.  last,  and  that  the  coontry  solicitor  who 
had  charge  of  the  deed  fell  ill  preriously  to  the  28th 
Oct.,  and  baring  no  one  in  his  office  con:petent  to 
attend  to  the  matter,  the  deed  was  not  sent  to  liis 
LmdoD  agent  for  registration  until  the  firit  week  in 


NoTember.  On  the  7th  Kor.  it  was  inlrustad  to  tba 
managing  clerk  of  the  London  agent  to  do  what  was 
necessary,  bat  he,  without  any  notice  to  hia  employer, 
absented  himself  from  the  office,  and  had  not  sine* 
been  heard  of,  in  consequence  of  which  it  had  just  been 
discovered  that  no  step  had  been  taken  towards  regis- 
tering the  deed.  Several  creditors  had  signed  tba 
deed,  and  the  only  object  of  registering  it  was  to  maks 
it  receivable  in  evidence. 

Mr.  Commissioner  Holrotd  granted  the  applioa- 
tion  under  the  circumstaneas,  but  by  hia  order  strictly 
limited  the  leave  given  for  registration  of  the  deed  to 
the  purpose  that  it  might  be  given  in  evidence  ander 
the  194th  section  of  the  Act,  bat  so  as  not  to  interfers 
with  the  fourth  condition  of  the  192nd  section. 

Ordered  aceordinglg. 


OBOWN   OASBS  BESEBVBD. 

Reported  bjr  JoiCi  Tiioxrsox,  Esq.,  Barrlster~at-Law. 

Batwrdug,  Nov.  14. 
(Before  Eslb,  C  J.,  Wiortmah  and  Wiluams,  JJ., 
Mabtdi  and  Bbamwbll,,   BB.) 
Beo.  v.  Gbobob  Thallmait. 
ATiutonce — Exposure  of  person — PMic  place. 
It  is  mufieient  to  sig>port  an  indictment  for  indecent 
exposure  of  the  person,  if  the  act  is  dime  in  a  place 
where  a  great  many  people  can  see  it,  although 
that  place  is  not  a   highway;    as  where  the  ex- 
posure took  place  on  the  roof  at  the  back  of  a 
house  where  it  could  be  seen  from  the  back  windoios 
of  many   neighbouring  houses,  and  was    seen  bjf 
seueral  persons  therefrom. 
Case  reserved  by  the  Deputy  Assisbmt  Judge  at  th« 
Middlesex  Sessions. 

The  prisoner  was  tried  before  me  in  tba  second 
court,  at  the  Middlaaaz  Sessions  on  the  35th  Aug. 
last,  on  an  indictment  which  oharged  that  he  in  » 
certain  open  and  pablio  place,  that  ia  to  say,  on  the 
roof  of  the  dwelling-house  of  one  G.  H.  Cook,  situate 
in  a  certain  open  and  public  street  called  Albemarle- 
street,  in  the  parish  of  St.  George,  Hanovar-aquara, 
and  near  the  dwelling-houses  of  divers  of  the  liege 
subjects  of  the  Queen  situate  in  that  parish,  and  also 
ill  and  near  the  said  open  and  public  street  and  com- 
moD  highway  called  Albemarle-street,  aod  within  the 
sigbc  and  view  of  Elizabeth  Aulsebrook  and  Maiy 
Day  and  of  many  other  of  the  liege  subjecta  of  the 
Queen  there  residug  and  dwelling,  and  along  and 
tbrough  the  open  and  public  street  and  common  high- 
way there  going,  returning,  paasing  and  repassing,  did 
unlawfully,  willully,  publicly  and  indecently  expose 
his  person  and  private  parts  naked,  and  did  continue 
on  tbe  roof  of  the  said  dtvelling-house,  and  near  tha 
dwelling-houses  aforesaid,  &c.,  with  bis  person  ex- 
posed, &C.,  for  the  space  of  twenty  minutas,  to  tba 
great  damage  and  common  ouisanoe  of  the  aaid  E.  A. 
and  M.  D.,  and  of  all  other  tbe  liega  aabjects  of  tbe 
Queen,  then  aod  there  being,  and  then  and  there 
residing  and  dwelling,  and  alang  and  through  the 
open  and  public  street  and  common  highway  afore- 
said going,  returning,  passing  and  repassing,  against 
tbe  peace,  &c. 

Tbe  prisoner  lived  as  a  servant  at  a  house,  No.  4  ia 
Albemarle-street,  Piccadilly,  and  00  tbe  31st  Jnly, 
while  several  female  servants  bebnging  to  a  clui>- 
house  were  going  to  bed,  about  eleven  at  night,  io  a 
room  at  the  back  of  tbe  house,  No.  1 1  in  Stafford- 
street,  tbe  prisoner  passed  along  tha  roofs  of  tba 
houses  and  exposed  himself  on  that  of  No.  6,  Albamarle- 
streat,  which  was  exactly  opposite  the  window  of  tbe 
room  where  tbe  females  were.  Ha  was  almost  entirely 
naked,  and  ex|>osed  bis  person. 
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Reg.  v.  V.  Kukbell  and  H.  B.  Bukrei.l. 
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They  mentioned  the  circumstance  to  the  otiier 
aemnts,  but  were  scarcely  credited. 

On  the  following  night  the  prisoner  again  appeared, 
and  exposed  himself  in  a  most  indecrnt  manner,  re- 
maiDiDK  on  the  roof  for  abont  ten  minutes. 

The  bead  waiter  of  the  club  was  sent  for,  and  also 
a  policeman,  both  of  whom  saw  the  exposure,  making, 
with  fire  females  who  were  present,  seven  persons 
before  whom,  on  this  occasion,  the  exposare  took 
place. 

The  bouse  oat  of  which  the  prisoner  came,  as  well 
as  that  from  which  the  witnesses  saw  him,  were  situate 
in  public  streets ;  but  that  part  of  the  roofs  of  the 
different  houses  along  which  the  prisoner  walked  did 
liot  face  the  public  street,  and  his  acts  could  not  be 
seen  by  persons  passing  aloni;  those  streets,  but  they 
could  be  seen  from  the  back  windows,  not  only  of 
houses  in  Albemarle-street  and  Stafford-street,  but  slso 
from  those  of  several  houses  in  Bond- street. 

The  prisoner's  oounsel  submitted  that  the  roofs  of 
the  houses  did  not  constitute  a  public  place,  and  that 
the  exposure,  in  the  presence  of  the  different  persons 
as  described,  did  not  amount  to  a  public  exposure  so 
as  to  make  Uie  prisoner  guilty  of  the  common  law  mis- 
demeanor. 

The  case  was  not  argued  before  me ;  but  it  was  sug- 
gested by  the  counsel  on  both  sides  that  it  should  be 
reserved  for  the  opinion  of  the  Conrt  of  Criminal 
Appeal,  and  argued  there.  I  consented  to  that  course, 
being  desirous  that  the  point  should  be  settled  by  com- 
petent authority,  and  I  told  the  jury  that,  in  my 
opinion,  the  place  and  the  exposure  were  sufficiently 
public  to  bring  the  acts  of  the  prisoner  within  the  law, 
if  they  should  be  of  opinion  that  he  exposed  himself  in 
fact  indecently,  wilfully  and  intentionally. 

The  jury  found  him  guilty,  and  the  question  for  the 
determination  of  your  Lordships  is,  whether  I  was 
right  in  so  mling.  If  I  was,  the  verdict  is  to  stand  ; 
otherwise  not. 

The  prisoner  not  being  able  to  find  bail,  is  in  prison 
awaiting  the  decision  of  your  Lordships. 
Joseph  Fatne, 

Deputy  Assistant  Judge. 

Bm(  {Baleg  with  him)  for  the  prisoner. — It  is  sub- 
mitted that  the  conviction  ought  to  be  quaslied.  The 
•videncs  did  not  support  the  averment  in  the  indict- 
ment that  the  exposure  occurred  "  in  a  certain  open 
and  public  place."  This  is  an  indictment  at  common 
law,  and  the  place  where  the  exposare  is  made  must  be 
aueh  as  the  public  bare  access  to.  Here  the  place  was 
not  visible  to  any  one  passing  along  the  streets.  In 
Sedltg's  case,  I  Sid.  168,  the  exposure  was  in  a  balcony 
in  Covent-garden,  in  sight  and  view  of  persons  passing 
along  the  street.  In  Stg.  y.  Wtbb,  3  Cox  C.  C.  183, 
1  Den.  338,  an  exposare  to  one  person  in  a  passage  of  a 
public-house  leading  to  the  public  parlour  was  held  in- 
auffieient.  And  so  an  arinal  in  a  public  market  has 
been  held  not  to  bo  a  public  place :  (Reg.  v.  Orchard, 
3  Cox  C.  C.  248.)  The  exposure  most  be  a  poblic 
nuisance  to  render  it  indictable. 

Ekle,  C.  J. — We  are  all  dearly  of  opinion  that  in 
order  to  be  liable  to  an  indictment  for  indecently 
exposing  the  person,  it  is  not  necessary  that  the  man 
ahould  stand  and  expose  his  person  in  a  public  high- 
way. If  it  is  in  a  place  where  a  great  nnmber  of  the 
Queen's  subjects  can  and  do  see  the  exposure,  that  is 
•ofBoient. 

The  rest  of  the  Conrt  concurring, 

Convittim  afimud. 


April  25  and  Nov.  24. 

(Before  Poliock,  C.B.,  Wiohtmax  and  Viuuxs, 

JJ„  Martui,  B.,  and  Kbatiko,  J.) 

Beo.  v.  F.  Bdbbbu.  akd  H.  B.  Bdbbkll. 

Aiduelio»—2*  ^  25  Vict,  c  100,  $.  53(a)— roiiy 

out  of  the  pouation  of  the  father  or  audcr— 

Stq>father. 

Case  reserved  for  the  opinion  of  this  Court  by 
Williams,  J. 

This  was  an  indictment  under  the  statute Uiii 
Viet.  c.  100,  s.  53,  tried  before  me  at  the  last  Norfolk 
Assizes. 

It  charged  that  Frederick  Burrell  frandokntlf 
allured,  took  away,  and  detained  one  Jane  Bnrrell  «gt 
of  the  possession  of  her  mother,  and  one  William  & 
Hyder,  he  then  having  the  lawful  care  and  ehuif  °f 
her,  she  being  then  under  the  age  of  twenty-one  jesu, 
and  having  then  a  present  legal  interest  in  reilctUUi, 
with  intent  to  marry  and  carnally  know  her. 

And  Henry  Richard  Burrell  was  charged  with  fdoei- 
ously  aiding,  &c.  to  commit  the  said  felony. 

The  two  defts.  were  the  paternal  oneles  o(  Jn» 
Bnrrell,  who  was  sixteen  years  old  in  Feb.  1863,  »»* 
was  entitled  by  inheritance  to  real  estates  of  the  valw 
of  about  50L  a-year. 

Her  mother  Mary  Ann  Hyder  had  mairied  fir* 
James  William  Bunell,  the  father  of  Jane,  andbmlia' 
of  the  two  defts.  He  died  in  1846,  and  the  Dotbtr 
afterwards,  in  the  year  1848,  marrried  W.  S.  Hfier. 

Her  daughter  Jane  lived  with  her  and  her  Dtf- 
father  at  Fakenham  till  she  was  sent  to  school  bj  b<r 
mother,  first  to  a  school  in  Suffolk,  in  J«n.  186!, 
where  she  remained  till  Aug.  1862,  when  sbo  one 
back  to  her  mother's,  and  then  in  Oct.  186!,  to  • 
school  in  Norwich,  where  she  remained  till  Dec.  W> 
when  she  came  back  to  Fakenham  for  the  Ckrat""* 
holidays. 

She  arrived  at  her  mother's  house  in  the  sfhnMoii, 
and  staid  about  half-an-hour,  and  then  sbo  left  t'» 
house  alone.  About  nine  o'clock  that  eveoing  »1» 
came  back,  and  staid  till  ten,  when  she  again  left  tit 
boose  without  her  mother's  knowledge  or  consnit  Sk 
came  back  the  next  morning,  and  staid  «ill>  I" 
mother  for  about  two  hours,  and  then  again  went  smf 
without  her  mother  knowing  whither.  In  fs<*.  "• 
had  gone  to  the  house  of  her  uncle,  the  deft  Hduj 
Richard  Burrell,  who  also  lived  in  Fakenbio,  md* 
continued  there  until  the  19th  Jan.  1663,  wbea  » 
left  Fakenham  as  hereafter  mentioned. 


(o)  The  24  &  2J  Vict  c.  100,  a.  S3,  enactn,  "  Wbo«»y 
woman  of  any  a(re  shall  have  any  interest,  wbetlnfrP'*" 
equitable,  present,  or  future,  absolute,  conditiooal,or«o^ 
tingent,  in  any  real  or  personal  eatate,  or  Bhall  ***P!J 
snmptiTe  helreas,  or  co-heireae,  or  premmpti"  s™^ 
kin,  or  one  of  the  presimiptive  next  of  kin,  *o  My  o" 
having  such  interest  whoever  shall,  from  a*"*^  2 
lucre,  take  away  or  detain  such  woman  against  »  ■** 
with  intent  to  marry  or  catnally  know  her,  or  to  o"  "J 
to  be  married  or  carnally  known  by  any  other  pen^jT: 
whosoever  ahall  frandnlently  allure,  take  sway,  of  ««•■ 
such  woman,  being  under  the  age  of  **^°*y'*^ff^ 
out  of  the  possession,  and  ag%innt  the  wUl  of  ner  (•»■ 
mother,  or  any  other  person,  having  the  'a*™'''!^^ 
charge  of  her,  with  Intent  to  marry  or  catna0y  taw  "^ 
or  to  cause  her  to  he  married  or  carnally  known  ^^^ 
other  person,  nhall  he  guilty  ot  felony,  andbelogw']^ 
thereof  ahiU  be  liable  at  the  diacretioB  of  "VT^ 
to  be  kept  in  penal  servitude  for  any  term  not  o"*"^ 
fourteen  years  and  not  less  than  three  y^^^'^^ar 
Imprisoned  for  any  term  not  exceeding  two  T»'"]vT  j 
without  hard  labour,  and  whosoever  shall  be  «"''''*!'  j 
any  offence  against  this  section  shall  bo  hiog""' 
taking  any  esUte  or  interest,  legal  or  "li^^IiSiiJ* 
real  or  personal  property  of  such  woman,  or  in  "r^^J^ 
shall  have  any  sach  interest,  or  wUch  "ballcoBie  »>»"  ^ 
Buoh  heiress,  co-heiress,  or  next  of  kin  as  aforewUi  "J" 
any snch  marriage  as  aforesaid  shall  have  '~"^|2 
such  property  shall  upon  sach  convlctioo  **„J*7fj(^ 

I  such  manner  as  the  Court  of  Chancery  In  5«ay 
Ireland  shaU  npon  any  Infonnation  a«  the  i»«  <«  "* 
Atlomoy-Oeneral  appoint" 
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She  continual  to  pny  Tisits  to  her  mother  for  an 
boor  or  tvo  nenrl;  every  de;  till  the  1 9  th  Jan. 

It  farther  appeared  that  ia  the  interral  between  her 
coming  home  from  school  in  SaSolk  and  her  going  to 
that  at  Norwich,  it  bad  been  arranged  at  her  own 
desire,  in  conaequenoe  of  her  not  living  happily  with 
her  stepfather  and  mother,  that  she  shonld  live  with 
her  mother's  mother  and  brother  who  dwelt  together  in 
Fakenbam. 

When  she  came  back  for  the  Christmas  hoUdajs 
she  wished  to  remain  with  her  mother ;  but  the  latter 
insisted  on. her  daughter's  abiding  by  her  choice  to  go 
to  ber  grandmother's  for  the  holidays,  and  would  not 
consent  to  her  staying  with  her  at  her  stepfather's 
boose. 

On  this  she  went  to  the  house  of  her  ancle  Henry 
Bichu-d  Burrell.  Her  mother,  as  soon  as  she  dis- 
covered that  her  daughter  was  there,  desired  her  to 
come  to  ber  house,  and  refused  to  let  her  have  her 
clotlies  nnless  she  did  so. 

On  the  19th  Jan.  Frederick  Barrel!  and  the  wife 
cf  Henry  Richard  Burrell  left  Fakenham  together  with 
Jane  Burrell  by  the  railway,  and  on  the  next  day 
Frederick  Burrell  and  Jane  Burrell  were  married  at 
the  church  of  Pluinstesd  near  Woolwich. 

These  occurrences  took  place  under  saoh  oircnm- 
stances  as  fully  warranted  the  jury  in  finding  that 
Jane  Burrell  was  allured  and  taken  away  by  Frederick 
Barrell  with  intent  to  marry  her,  and  that  Henry 
Bichanl  Burrell  aided,  &c,  in  the  committing  of  this 
act.     And  tiiejuiy  accordingly  convicted  them. 

Bot  several  points  of  law  were  raised  by  the 
coaosel  for  the  defts.,  which  I  reserved  for  the  consi- 
deration of  this  court. 

First,  it  was  contended  that  there  was  no  evidence 
that  Henry  Burrell  had  fraudulently  allnred  and  taken 
away  the  young  woman  within  the  meaning  of  the 
statate. 

Secondly,  that  there  was  no  evidence  that  she  was 
taken  out  of  the  possession  of  her  mother  within  the 
meaning  of  the  statute. 

Thirdly,  that  the  indictment  charged  that  she  was 
taken  eut  of  the  possession  of  ber  mother  and  of  Wil- 
liam S.  Hyder,  he  having  then  the  lawful  care  and 
charge  of  ber,  and  that  it  was  necessary  to  prove  that 
■be  was  in  the  possession  of  him,  as  thus  alleged,  as 
well  as  of  her  mother,  when  the  was  taken  away. 

But  the  only  proof  of  that  was,  that  the  gnardian- 
abip  of  her  person  and  copyhold  eetate  had  been  granted 
to  bim  at  a  special  court  for  the  manor  of,  Fakenham, 
when  she  was  admitted  as  tenant  of  her  copyhold 
estate  in  that  manor.  And  it  was  contended  on  the 
parts  of  the  defts.  that  this  did  not  show  that  be  bad 
the  lawful  care  and  charge  of  her  within  the  meaning 
of  the  statute. 

On  the  part  of  the  Crown  it  was  argued  that  at  all 
events  there  was  evidence  that  she  was  taken  out  of 
the  possesiiion  of  her  mother,  and  that  this  was  suffi- 
cient to  sustain  the  indictment. 

EovTABD  Vauohan  Williams. 

April  25. — Drake  for  the  prisoner. — The  convic- 
tion cannot  be  sustained.  First,  there  was  no  evi- 
dence that  the  prisoner  Frederick  fraudulently  allured, 
took  away  and  detained  Jane  Burrell  out  of  the  pos- 
session of  her  mother.  Some  meaning  must  be  given 
to  the  word  "  fraudulently  "  in  this  part  of  the  section. 
If  it  be  said  that  the  motive  was  a  pecuniary  one.  and 
tliat  that  would  satisfy  the  word  "  fraudulently,"  the 
answer  is,  that  the  preceding  part  of  the  section  pro- 
vides for  that  ease  expressly.  There  was  no  evidence 
«f  any  false  pretences  or  mis-statements  to  satisfy  the 
word  "fraudulenily"  [Mabtix,  B. — How  can  this 
court  know  that  the  prisoner  fraudulently  allured  the 
yoong  woman  awiy  except  from  the  evidence  ?  WtL- 
UAMs,  J. — All  the  evidence  is  set  out  in  the  case  on 
tbe  point.    Follack,  C.  B. — This  may  have  been  a 


very  honest  love  match ;  but  was  it  not  a  fraud  against^ 
the  child  to  pretend  to  marry  her  when  he  could  nolT 
legally  do  so  ?]  Secondly,  there  was  no  evidence  that 
he  took  tbe  girl  out  of  the  poasesaion  of  ber  mother, 
within  the  meaning  of  the  statute.  This  case  differ* 
from  Reg.  T.  Maatteha,  6  Cox  C.  C.  143 ;  Dears. 
C.  C.  159,  inasmuch  as  here  the  girl  was  in  the  pos- 
session of  her  mother  at  the  time.  [Wiortkak,  J; 
— The  mother  would  not  let  her  stop  with  her.]  It 
do^  not  appear  that  either  of  the  defts.  knew  that  the 
mother  had  required  her  daughter  to  coma  back. 
[WiOBTUAir,  J. — Sect.  55  would  apply  to  the  case  of  ' 
taking  away  a  girl  from  school.]  In  Bicks  v.  Gortf 
3  Mod.  84,  where  a  mother  had  plaeed  her  daughter,., 
an  heiress,  under  the  care  of  a  lady,  to  prevent  her 
being  run  away  with,  the  lady  collusively  married  th« 
girl  to  her  own  son  while  she  was  under  sixteen.  Tb» 
marriage  being  without  enticement  and  openly,  it  wa» 
held  that  the  case  was  not  within  the  penalties  of  4  Sf 
5  P.  &  M.  0.  8.  Thirdly,  the  indictment  avers  that 
W.  S.  Hyder  had  the  lawful  care  and  charge  of  th« 
girl.  Hyder,  tbe  second  husband  of  the  girl's  mother,, 
had  nothing  to  do  with  the  care  and  charge  of  her : 
{RaUslige't  case,  3  Co.  B.  38.)  Although  he  bad  beea 
admitted  as  her  g'lardian  on  tbe  court-rolls  of  tb* 
manor,  that  does  not  eonstitate  bim  gnordian  of  ber 
person.  The  prosecutrix  was  bound  to  prove  that  aver- 
ment in  this  indictment,  and  not  having  done  so,  it  !• 
submitted  that,  the  prosecution  cannot  be  austained. 

Butaer  for  the  prosecution. — First,  as  to  the  word' 
"  fraudulently."  If  any  evidence  of  fraud  is  requiaits,. 
there  was  sufficient.  The  construction  of  the  statute 
is  obvious.  Sect.  53  creates  two  classes  of  offences :. 
the  first  is,  "  to  take  away  or  detain"  any  woman,  &e. 
against  her  will,  without  reference  to  ber  age,  contem- 
plating th^  case  of  an  heiress  capable  of  giving 
consent  to  her  marriage ;  hut  when  the  Legialatnr*' 
comes  to  deal  with  the  case  of  an  heiress  under  th* 
age  of  twenty-one,  and  incapable  of  giving  snoh- 
consent,  tbeu  tbe  will  to  be  violated  is  not  tbe  will  of 
the  woman,  but  of  the  person  having  tbe  lawful  oaro 
of  ber  ;  and  it  is  mads  an  offence  not  only  to  "  tsk* 
away  or  detain"  such  woman  out  of  the  possessioa 
of  such  person,  bnt  also  to  "  fraudulently  allure"  the 
woman  out  of  the  possession,  &c.  Where  the  offenos- 
is  "taking  away"  or  "detaining,"  it  is  not  necessary 
to  allege  or  prove  fraud ;  bnt  where  tbe  offence  is 
"alluring,"  it  must  be  alleged  and  proved  to  have 
been  a  fraudulent  alluring,  whatever  that  may  mean>. 
It  is  quite  sufficient  to  support  this  prosecution,  that 
here  tbe  uncle  took  away  and  married  his  niece,  who- 
was  under  age,  without  tbe  knowledge  of  the  person- 
who  had  tbe  lawful  custody  of  ber.  The  eoncealment 
of  the  fact  from  ber  lawful  guardians  is  quite  sufficient 
evidence  of  fraud.  The  fraud  is  against  tbe  person*' 
having  the  lawful  custody  of  the  girl,  and  who  by  law 
have  the  power  of  giving  her  consent.  [Pollooe, 
C.  B. — The  consent  is  immaterial,  as  the  marriage  is 
wholly  illegal.  WlOHTMAir,  J. — Do  you  contend  for 
the  conviction  of  both  ?  Williams,  J. — There  was 
evidence  of  aiding  and  abetting  which  is  not  stated  ia 
the  case,]  The  language  of  this  part  ot  the  section  is 
not,  as  in  the  first  part,  against  the  will  of  the  woman, 
but  against  the  will  of  her  father  or  mother  or  other 
person  having  the  lawful  care  of  ber.  In  Ratdife'* 
case  it  was  held,  that  the  mother  of  a  child  wb» 
marries  again  is  entitled  to  the  legal  charge  and 
custody  of  her  child.  [Wiohthan,  J. — The  gul  is 
not  in  the  actual  possession  of  her  mother.]  Anam- 
iug  that  the  girl  was  living  at  ber  nude's  with  tbs 
consent  of  her  mother,  why  is  she  not  then  in  ber 
mother's  custody  and  possession?  The  other  aids 
must  contend,  that  if  she  was  at  her  grandmother's, 
she  was  not  in  her  mother's  possession.  The  motbes 
did  not  abandon  her  control.  It  was  arranged  that  shs 
shonld  live  with  ber  mother's  mother  and  brother.    It 
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is  sufficient  to  sostain  this  prosecation  that  the  motlier 
had  a  right  to  the  possessioa  and  charge  of  her 
daoghter.  In  1  East  P.  C.  457,  it  is  said  that  BUla 
T.  Gore  wants  more  consideration.  In  Rtg.  t.  Kippi, 
4  Cox  C.  C.  167,  Manle,  J.  said:  "The  lav  throws  a 
protection  abont  7oang  persons  of  the  sex  and  within 
the  age  specified  by  the  statnts  9  Geo.  4,  c.  31,  s.  20. 
It  has  been  determined  by  the  Legislature  that  at  that 
age  jonng  females  are  not  able  to  protect  themselves, 
or  giro  any  binding  consent  to  a  matter  of  this  descrip- 
tion. It  is  therefore  quite  immaterial  whether  the 
girl  abdncted  consent  or  not ;  if  her  family,  that  is  to 
say,  those  who  under  the  statute  may  lawfully  have 
the  possession  and  control  over  her,  do  not  consent  to 
her  departure,  the  offence  is  completed."  So  again 
Jieg.  T.  Manktelom  supports  this  riew  of  the  case. 
As  to  the  third  objection,  it  is  not  necessary  to  prove 
the  averment  about  the  second  husband  having  the 
lawful  charge  of  the  girl.  That  is  surplusage,  and 
-may  be  struck  out  of  the  indictment. 

Metealfe,  in  reply,  referred  to 
Reg.  T.  Bandley,  I  Fot.  &  Fin.  64S. 

Cur.  ode.  vtiil. 

Nov.  24. — PoLUJCK,  C.  B. — The  prisoner,  Fred- 
«rick  Burrell,  was  indicted  for  fraudiUently  alluring, 
taking  away  and  detaining  a  yonng  female  out  of  the 
{HJssession  of  her  mother  and  one  W.  S.  Hyder,  he 
having  the  lawful  care  and  charge  of  her,  and  the 
other  prisoner  was  indicted  for  aiding  and  abetting 
him.  The  court  is  divided  in  opinion  on  the  facts, 
not  on  any  question  of  law.  If  there  bad  been  a 
difference  in  onr  opinion  on  the  law,  the  case  in  the 
ordinary  oouim  would  have  been  directed  to  be 
argued  before  all  the  judges.  But  as  it  is,  we  think 
the  court  may  well  act  according  to  the  opinion  of  the 
majority  of  the  judges  who  beard  the  argument,  and 
hold  that  the  facta  do  not  sustain  the  prosecution, 
and  that  in  point  of  fact  the  crime  was  not  proved. 
As  I  said  before,  there  is  no  difference  among  the 
judges  as  to  the  law. Conviction  quat/ud. 

Nov.  28,  1862,  and  Ifov.  24,  1863. 
(Before  Pollock,  C.  B.,  Wiortuait,  Williams,  JJ., 
Cbakxkll,  B.  and  Hellob,  J.) 
Beo.  v.  Samdel  Stahhabd. 
BroHul'katpmg — Landlord-- Wttklg  tenants. 
Th*  landlord  vxu  indictad/or    letping  and    main- 
taining M  the  firtt  count  a  common  baady-houtt, 
and   in  lie  eecood  a  diiordertg  house.     It  ma 
proved  that  the  houie  wu  let  out  m  apartmentt  to 
goung  women  hg  distinct  takings  as  weeklg  tenants, 
iut  the  landlord  did  not  occupy  any  part,  nor  tap 
the  keg,   or  reserve  to  himself  any  right  oj"  entry. 
The  tenants  so  occupied  the  house  as  to  cause  it  to 
ie  a  scandal  to  the  neighbourhood.     The  only  proJU 
the  landlord  derived  was  the  increased  rent.    Com- 
plaints were  made  to  the  landlord  and  he  veil  jbieio 
the  use  to  v?hidi  the  apartments  were  applied  by  his 
tenants,  but  he  look  no  steps  to  remove  the  lodgers : 
■Held,  upon  these  facts,  that  the  landlord  did  not  keep 
or  maintain  a  bawdy-house  or  a  disorderly  house. 
Case  reserved  by  Ck>ckbnrn,  C.J.  for  the  opinion 
■of  this  Conrt : 

Samnel  Staaoard  was  tried  before  me  at  the  last 
Assizes  for  the  oonnty  of  Suffolk,  upon  the  following 
indictment*  :^ 

SuffoUc — The  jurors  for  onr  Lady  the  Queen,  upon 
their  oath  present,  that  Samnel  Stannard,  on  the  1st 
day  of  January,  in  the  year  of  our  Lord  1859,  and  on 
divers  other  days  and  times  between  that  day  anc)  the 
day  of  taking  this  inquisition,  at  the  parish  of  St, 
Mary  Key,  in  the  borongh  of  Ipswich,  in  the  county 
aforesaid,  nnlawfolly  did  keep  and  maintain  a  certain 
common  bawdy-honse,  and  in  the  said  house,  for  the 
lucre  and  gain  of  hira  the  said  Samuel  Stannard,  cer- 


tain persons,  as  well  men  as  women,  of  evil  name  sad 
fame,  then  and  there,  and  on  the  said  other  days  ind 
times,  there  nnlawfully  and  wilfully  did  caa<e  and 
procure  to  frequent  and  come  together  the  said  men 
and  women  and  whores  in  the  said  house  of  the 
said  Samuel  Stannard,  at  unlawful  times,  as  well  in 
the  night  as  in  the  day,  then  and  there  and  on  tiw 
said  other  days  and  times  there  to  be  and  remua 
drinking,  tippling,  whoring  and  otherwise  miabeheving 
themselves,  unlawfully  and  wilfully  did  permit,  and 
yet  doth  permit,  to  the  great  damage  and  common 
nuisance  of  all  the  liege  subjects  of  onr  said  Lady  tbe 
Queen  there  inhabiting,  being,  residing  and  passing,  to 
the  evil  example  of  all  others  in  the  like  case  offending, 
and  agunst  the  peace  of  oar  taid  Lady  the  Qneen,  her 
Crown  and  dignity. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  the  said  Samuel  Stannard,  t» 
wit,  on  tbe  said  1st  day  of  January,  in  the  yearafots- 
said,  and  on  the  said  other  days  and  times  aforessid,  >t 
the  said  pirish  of  St.  Mary  Key,  in  the  borough  afen- 
said,  in  the  county  aforesaid,  nulawfnlly  did  keep  and 
maintain  a  certain  common  iU-govemed  and  disoiderlj 
house,  and  in  the  said  last-mentioned  house,  for  the 
lucre  and  gain  of  him  the  said  Samuel  Stannard,  cer- 
tain persons,  as  well  men  and  women,  of  evil  name  and 
fame,  and  of  dishonest  conversation,  then  and  tliere 
and  on  the  said  other  days  and  times,  there  unlawfully 
and  wilfully  did  causa  and  procure  to  ftrequent  and 
come  together,  and  tbe  said  men  and  women,  in  the 
said  house  of  him  the  said  Samuel  Stannard,  at  m- 
kwful  times,  as  well  in  tbe  night  as  in  the  day,  thai 
and  there  and  on  the  said  other  days  and  times,  tben 
to  be  and  remain  drinking,  tippling,  whoring  and  otho^ 
wise  misbehaving  themselves,  nnlawfully  and  wilAiUy 
did  permit,  to  the  great  damage  and  common  uniwioe 
of  all  tbe  liege  subjects  of  onr  Lady  the  Qaeea  then 
inhabiting,  being,  residing  and  passing,  to  the  eril 
example  of  all  others  in  the  like  case  offending,  ud 
againat  the  peace  of  onr  said  Lady  the  Qaeen,  her 
Crown  and  dignity. 

The  facts  proved  were  as  foUews : — 

The  honse  in  question  was  inhabited  entirely  by 
women,  who  lived  by  prostitution  openly  carried  eo, 
and  whose  condnet  was  often  riotous  and  grossly  inde- 
cent, so  as  to  be  a  scandal  and  offence  to  the  neigli- 
bourhood. 

The  deft,  was  the  owner  of  the  house,  but  ho  occn- 
pied  no  part  of  it,  neither  did  he  keep  the  key  « 
reserve  to  himself  any  right  of  entry.  The  apartments 
throughout  the  house  were  let  to  weekly  tenants,  trlio 
occupied  separately  under  distinct  takings,  each  ladger 
having  her  own  room,  her  own  key,  and  a  door  openu^ 
either  into  the  street  or  into  a  passage  commanioitiiig 
with  the  street. 

The  deft,  had  nothing  whatever  to  do  with  the  os- 
nagement  of  the  house  (if  indeed  a  hotise  tbos  dirided 
into  distinct  and  separate  holdings  could  be  laid  to  Ix 
managed  as  a  house)  or  of  any  part  of  it. 

He  received  no  share  of  the  earnings  of  the  women, 
nor  did  he  derive  any  benefit  therefrom,  except  so  ttt 
as  he  may  be  said  to  have  done  so  incidentally  ("^ 
their  ability  to  pay  their  rent  being  thereby  in- 
creased. 

He  had  no  control  over  the  tenants,  except  »b^  •» 
might  arise  indirectly  from  his  power  as  landlord  t» 
determine  the  tenancy  from  one  week  to  another.  Bo 
only  went  to  the  house  to  collect  the  weakly  rent  ff»n 
the  different  lodgers,  or  when  being  pressed  by  "» 
complaints  of  the  neighbours  be  went  (as  sometunes 
happened)  to  endeavour  to  prevail  on  tbs  inmates  l» 
be  more  orderly  in  their  behaviour. 

On  the  other  band,  it  was  abundantly  dear  that  H* 
perfectly  well  knew  the  use  to  which  the  "P"*"^ 
were  applied  by  the  several  lodgers,  and  that  he  I* 
the  apartmeuU  with  a  fuU  knowledge  that  thoy  mM 
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ka  applied  to  the  porpoaes  of  prostitation  and  with  a 
perfect  aasent  on  Lis  part  to  their  being  ao  applied. 

A  qaestion  preaented  itself  whether,  under  these  cir- 
«amatancea,  the  deft,  could  be  considered  as  having 
"  kept "  the  boose  in  the  legal  sense  of  that  term. 

Eatettaining  serioas  doabt  how  far  the  indictment 
«oald,  on  the  state  of  facts  1  have  stated,  be  supported, 
I  thought  it  best,  on  the  whole,  to  direct  a  verdict  of 
gaUtj,  reserring  the  case  for  the  oonsideration  of  this 
Coort.  CoCKBDBil. 

Ko  ooonsel  appeared  for  the  prisoner. 
Nov.  22,  lS62.—Metcal/e  (firridgt  with  him) 
for  the  prosecution. — It  is  submitted  that  the  con- 
Tiction  was  right.  The  25  Geo.  3,  c  36,  s.  8, 
defines  who  shall  be  deemed  to  be  the  keeper 
•f  a  bawdy-honse,  "And  whereas  by  reason  of  the 
many  subtle  and  entity  oontrivancea  of  persons 
fcaaping  bawdy-honne,  gaming-houses,  and  other  dis- 
orderly houses,  it  is  difficult  to  prove  who  is  the  real 
owner  or  keeper  thereof,  by  which  means  many 
notorions  offenders  have  escaped  punishment,  bo  it 
«aaeted  that  any  person  who  shall  at  any  time  here- 
aftar  appear,  act,  or  behave  him  or  herself  as  master 
or  mistress,  or  as  the  person  having  the  care,  govem- 
menta  or  management  of  any  bawdy-house,  gaming- 
koaae,  or  other  disoiderly  house,  shall  be  deemed  and 
taken  to  be  the  keeper  thereof,  und  shall  be  liable  to 
))•  prosecuted  and  punished  as  such  notwithstunding 
Im  or  she  shall  not  in  fact  be  the  real  owner  or  keeper 
tiiereof."  [Pollock,  C.  B. — What  did  the  landlord 
do  hers  as  master  or  mistress?]  He  let  it  oat  to 
jroong  women  and  so  made  himself  responsible  for 
th*  nuisance.  The  depositing  of  naphtha  in  large 
-quantities  in  a  warehouse  has  been  held  to  be  indictable 
as  a  nuisance :  {Rtg.  v.  iMltr,  7  Cox  C.  C.  342 ; 
1  Dea.  &  B.  209.)  So  in  Reg.  v.  Moore,  3  B.  &  Ad. 
184,  the  deft,  was  held  indictable  for  keeping  a  pigeon 
ahooting-ground,  and  thereby  causing  persons  to  come 
npon  the  highway  adjoining  with  guns  to  shoot  the 
atray  pigeona.  So  here  the  laudlord  may  be  said  to 
bring  these  young  women  together,  knowing  their  way 
of  life  and  to  what  uses  in  all  probability  the  apart- 
ments will  be  applied.  [Pollock,  C.  B. — No  doubt 
the  lodgers  were  each  liable  for  keeping  a  bawdy- 
house  :  Pierton's  case,  2  Ld.  Raym.  1197 ;  but  in  what 
sense  dofs  the  landlord  keep  the  bouse  so  as  to  make 
tarn  liable  ?]  He  knew  the  uses  to  which  the  house 
was  to  be  applied,  and  so  was  an  accessory  before  the 
fact ;  and  under  24  &  25  Viet.  0.  94,  s.  8,  was  liable 
to  be  indicted  as  a  principal  offender.  He  had  the 
power  of  determining  the  tenanues,  and  neglecting  to 
do  so  was  aiding  and  abetting  the  lodgers  in  so 
ung  the  house.  la  Ba  v.  Ped/ey,  1  A.  &  E.  822, 
it  was  held  that  the  landlord  of  premises  let  out  on 
abort  tenancies  was  liable  for  a  nuisance  arising 
dnriog  the  teaan<7,  that  being  the  oonsequenoe  of  the 
Batore  of  the  erection.  So  here  the  nuisance  arises 
from  kttiog  the  noma  to  these  young  women  with  fall 
knowledge  of  their  way  of  life.  In  Thonguon  v.  Gibion, 
7  H.  &  W.  456,  the  defts.  were  held  liable  for  con- 
tinuing a  nuisance  from  a  building  erected  under  their 
saperintendenoe,  although  they  had  no  right  to  enter 
apon  the  land  to  remove  it.  The  cases  of 
Sae  V.  Medkf,  6  C.  &  P.  292$  and 
ISdk  T.  Batttr/UU,  4  C.  B.  783, 
wsre  also  referred  to.  Cur.  adv.  mill. 

Ifov.  24,  1863.— Pollock,  0.  B.— In  this  case  the 
iaets  were,  that  the  prisoner  being  owner  of  a  house,  had 
1st  out  the  whole  of  it  in  different  apartments  to  young 
women  whose  habits  wera  not  of  the  most  moral  kind. 
The  prisoner  retained  no  part  of  the  home,  and  had  no 
control  over  any  part  of  it  whatever.  No  doubt  the 
Mesons  to  whom  it  was  let,  and  who  used  it  for 
Immoral  purpoaea,  wet*  themselves  indictable.  The 
prisoner,  however,  was  indicted  for  keeping  a  disorderly 
boose,  and  we  are  of  opinion  that,  whatever  other 
So.  211. 


offence  he  may  have  been  guilty  of,  he  was  not  guilty 
of  the  crime  of  keeping  a  disorderly  boose.  Ho  did 
not  keep  the  house,  nor  was  any  part  of  it  kept  by  him. 
He  had  no  right  to  let  any  one  in  or  refuse  admission  to 
any  one  daring  the  tenancy.  We  are  therefore  of 
opinion  that  the  house  was  not  kept  by  him,  and  that 
the  conviction  ought  to  be  quashed. 

Conptction  juaihed. 


iSgutts  (Courts. 
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COtniT  07  APPEAL  IN  CHANCmBT. 

Reported  by  Thohas  Bbooksbisk  and  jAiots  B.  Davnwos, 
Eaqrs.,  Uarrtaters-at-Law. 

Fridag,  Nov.  13. 
(Before  the  Lord  Cuancellob  (Westboiy.) 
BvRDETT  ff.  Hay. 
Praetiee — Tnj'unetioH. 
Where,  upon  a  motion  to  diuohe  an  injunction  which 
had  been  granted  exparte  in  the  terms  of  the  prager 
of  the  bill,  the  court  discharged  iU  former  order, 
and  amtrded  a  new  and  totatli/  different  injunction, 
which  had  not  been  praged  bg  the  UU,  of  which  no 
notice  hadbeen  given  and  whuA  wot  not  within  the 
tcope  of  the  relief  originallg  prayed,  the  order  wat, 
on  appeal,  discharged,  on  the  ground  of  irrtgutaritg, 
apart  fiom  the  merits,  and  the  de/U  alloiced  hit 
costs  in  the  court  below  as  well  as  upon  appeaL 
This  bill  was  filed  by  Robert  Bardett,  wbo  in  July 
1863  agreed  to  purchase  from  the  deft.  William  Hay 
the  business  of  a  rectifier  and  wins  merchant,  which 
the  deft,  represented  himself  as   carrying  on  at  ths 
Distillery,  Albany-street,  under  the  name  or  firm  of 
Grimble  and  Co. 

By  the  agreement,  which  was  dated  the  27th  July 
1863,  it  was  agreed  that,  amongst  other  particulars, 
the  following  should  be  aaaigned  to  the  pit :— "  Bouka 
of  account  and  all  and  every  other  ths  implements  and 
articles  and  things  then  used  in  osrrying  on  the  said 
business." 

The  book- debts  vrere  not  assi^ed,  but  it  was  agreed 
that  the  deft.  Hay  should  allow  them  to  remain  on  the 
books,  to  be  collected  by  the  pit.  in  the  nsual  course  of 
business,  the  deft.  Hay  allowing  a  commission  of  I  per 
cent,  for  such  collection. 

The  ajreeoient  also  contained  a  proviao  that  the  deft. 
Hay  should  not  at  any  time  thereafter  carry  on  or  be 
concerned,  directly  or  indirectly,  in  any  distillery  or 
business  of  the  ssme  kind  as  was  then  carried  ou  by 
him. 

The  pit.  paid  a  deposit  on  the  1st  Sept.  1863,  and  ' 
attended  at  the  distillery  on  the  3rd  Sept  to -com- 
plete the  purchase,  when  upon  inquiry  it  was  found 
that  the  books  of  account  and  other  books  belonging 
to  the  business  had  been  taken  away  by  the  deft 
Hay,  or  by  his  orders.  An  arrangement,  however,  was 
made,  and  the  pit  proceeded  to  complete  the  pur- 
chase ;  and  on  the  same  day  an  agreement  was  entered 
iuto  in  writing  and  signed  by  the  pit  and  deft, 
whereby  it  was  provided  that  the  books,  &o.  should 
be  deposited  at  ths  counting-bouse  of  ths  distillery  iu 
Albany-street,  for  the  joint  benefit  of  both  parties. 

The  bill  alleged  that,  notwithstanding  this  agreement, 
the  deft  Hay  declined  to  rettum  the  books,  and  re- 
tained the  same  in  order  to  enable  him,  in  violation 
of  the  agreement,  to  collect  the  debts  of  the  business  ; 
and  on  the  8th  Sept  1863  thers  appeared  an  advrr- 
tisement  in  a  morning  paper,  announcing  that  the 
partnership  between  Hay  and  the  other  deft.  Tbomaa 
Herbert  Edmands  had  iMea  dissolved,  and  that  neitlier 
of  them  would  be  in  any  way  responsible  for 
any  business  that  might  in  futira  be  canied  •>• 
there;   also   that   Mr.   Edmands  at   an    early    <!,>»* 
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woold  wail  on  the  customer*,  when  he  hoped  to  be 
faroored  with  their  farther  orders. 

A  circnltr  letter  dated  the  3rd  Sept.  was  also 
sent  to  the  castomers  of  the  late  bosiness,  stating 
that  the  current  book-debts  due  to  the  late  firm 
wonld  be  collected  nnder  the  sole  direction  and  for 
the  separate  account  ot  William  Hay. 

The  pit.  accordingly  filed  a  bill  praying — l.Thit  the 
defts.  Hay  and  Edmands  might  be  ordered  forthwith 
to  delirer  up  to  the  pit.  all  the  books  of  acconnti, 
&o.  2.  For  an  injunction  to  restrain  the  defts.  from 
coUecUng  or  receiving  any  of  the  book-debts.  3.  For 
any  injunction  to  restrain  the  defts.  from  then  or  at 
any  time  thereafter  carrying  on  or  being  concerned, 
«ither  directly  or  indirectly,  in  any  distillery  or  bosi- 
ness of  the  same  kind  as  that  at  the  date  of  the 
agreement  carried  on  by  Hay  and  Edmands;  and  4. 
That  the  defts.  might  pay  the  costs  of  the  suit. 

On  the  11th  Sept.  1863,  on  motion  tx parte,  an 
injunction  was  granted  by  the  M.  R.  restraining  the 
defts.  in  the  terms  of  paragraphs  3  and  3  of  the  prayer 
above  mentioned,  nntil  the  defts.  should  have  an- 
swered the  bill,  or  nntil  further  order. 

The  deft.  Edmands,  iu  the  following  month,  moved 
to  dissolve  the  injunction;  and  on  the  22nd  Oct.  the 
U.K.  ordered  that  the  above  order  of  the  1 1  th  Sept.  1 863 
be  discharged,  and  in  lien  thereof  directed  an  injunc- 
tion to  be  awarded,  restraining  the  deft.  Edmonds,  in 
any  business  as  a  distiller  and  wine  merchant  in  which 
be  might  be  engaged  either  separately  or  jointly,  from 
adveitising  or  holding  out  to  the  public  that  he  was  a 
partner  in  the  late  firm  of  "  Grimkle  and  Co.,"  or  in 
any  respect  interested  therein,  or  connected  therewith, 
and  also  from  soliciting  the  business  or  custom  of  any 
one  of  the  customers  of  the  Itte  firm  of  Grimble  and 
Co.  nntil  the  bearing  of  the  cause,  or  further  order ; 
the  costs  of  the  motion  to  be  costs  in  the  came. 

From  this  order  the  deft.  Edmands  appealed. 

ffobhouse,  Q.  C.  and  IK  W.  Cooper  supported  the 
appeal.     They  were  stopped  by  the  court. 

Selioj/H,  Q.  C.  and  BtaUs  supported  the  order.  They 
argued  that  the  second  injunction  was  within  the 
terms  of  the  relief  prayed  by  the  bill. 

The  LoBO  CuAKCELLOR. — I  have  seldom  seen  any 
thing  more  irregular.  An  ea  parte  injunction  is 
granted  originally  in  the  terms  of  the  prayei:  of  the 
bilL  Then  an  application  is  made  on  mution  by  the 
deft,  to  discharge  that  injunction.  Kow,  undoubtedly 
it  is  a  rule  of  the  court  that  an  injunction  is  to  be 
granted  in  the  terms  of  the  prayer  of  the  bill ;  and  it 
must  be  dissolved  in  the  nsnal  way.  What  has  been 
done  in  this  case  is,  that,  upon  the  application  of  the 
deft,  to  dissolve  the  injunction,  which  application,  it  is 
confessed,  waa  perfectly  right  and  regular,  the  court,  at 
the  instance  of  the  pit.,  without  any  new  motion,  and 
without  anything  in  support  of  any  such  new  motion,  has 
taken  upon  itself  to  grant  a  different  injunction,  a  new 
injunction,  against  the  deft.  So  that  the  deft.,  who  came 
before  thecourt  forthepnrpose  of  dissolving  an  injunction 
that  had  been  improperly  granted,  finds  himself  at 
once  placed  in  this  predicament,  that,  without  any 
new  application  by  his  adversary,  upon  notice  of  mo- 
tion, which  motion  had  become  functus  officio,  the 
conrt,  without  any  further  application,  grants  a  dif- 
ferent injunction,  an  injunction  entirely  different  from 
that  which  is  prayed  in  the  bill,  and  not  warranted  on 
th«  ground  of  its  being  comprehended  in  that  which 
is  prayed,  even  ii  such  a  principle  were  admis- 
sible. In  olden  times,  the  injunction  tbst  was  prayed 
in  the  bill  waa  also  prayed  in  terms  in  the  process 
annexed.  Since  the  introduction  of  printing  an  altera- 
tion l^a*  taken  place,  which  I  regret.  The  process  is 
taken  away,  and  the  prayer  of  the  process  is  no 
longer  a  part  of  the  bill.  But  the  rule  of  the  court 
nuat  continue,  that  the  injunction  mutt  be  such  an 
iojonction  as  is  prayed  by  the  bill  and  process.    Here 


I  have  an  injunction  prayed  by  the  bill  to  restnia  the 
deft,  from  collecting  the  debts  due  to  the  diswbei 
firm,  and  a  further  injunction  to  restrain  him  6on 
interfering  in  the  business  of  the  former  firm.  Kev^ 
the  order  produoed  to  me,  and  which  I  have  before 
me,  is  an  injnnctiou  of  quite  a  different  cherader. 
It  is  an  injunction  to  reatnin  the  deft,  bm 
advertising  and  giving  ont  to  the  pablio  that  he 
was  a  partner  in  the  old  firm,  or  in  any  mamtr 
iuteresteid  therein.  The  former  injunction  wu  oa 
the  footing  that  ha  was  connected  with  the  fiia; 
the  latter  injunction  is  on  the  footing  that  hewis 
not  so  connected.  I  think  therefore,  upon  the  meiiti,. 
even  if  I  were  disposed  to  pas*  over  the  irrefalarity 
of  the  injunction  being  granted  in  favoni  of  the  fit. 
upon  the  deft's  notice  to  dissolve,  which  wu  a  eamet 
and  proper  notice,  the  deft,  most  succeed.  The  ii- 
junotion  must  be  dissolved,  and  the  deil.  will  have  the 
costs  of  the  motion  before  the  H.  R. 

Solicitors :  for  the  piL  Walter  and  Moojtn ;  fcc  the- 
defts.,  Edmandi,  and  Garrani  and  Jamet. 


Wedneidttg,  Xov.  S5. 
(Before  the  Lobds  Jtrancis.) 
Stkesd.  Shxabd. 
Vendor  ondpurehaier — Tnutfor  eale—Ctmttl^e 

cUue — Death  of  one  befort  conieU. 
Tke  tettator  gave  real  estate  to  trustees  apes  tnull» 
sett  and  Md  the  proceeds  m  trust  for  JKi  "sou 
and  daughters,"  btit  dtrecled  that  no  salt  shcM  ie 
made  mthout  the  m-itlen  eoHsem  of  Us  "sou  esd 
daughters."  The  vill  then  settled  the  starts  sp» 
the  sons  and  daughters  reipeetiaelg  and  apM  tier 
issue,  and  in  default  of  issue,  as  ke  or  the  iksU 
appoint.  One  of  the  daughters  died  wilhoulisiu, 
and  dulg  appointed  her  share  to  her  huAand  «iw- 
lutelg.  The  trustees  aflenoards  contracted  to  nil 
part  of  the  property  to  the  deft.,  and  tkenx  P^ 
viving  children  of  the  testator  and  the  ksAmief 
the  deceased  daughter  consented  in  viriliif  M  de 
sale.  The  deft.  refecUd  the  title,  on  the  grcindtUt 
bjf  the  daughter's  death  no  proper  consent  ceM  i* 
given : 
Beld^ajirming  the  decision  ofRomUlg,  M.R.),  tUAi 
tith  uias  open  to  too  serious  a  dbtiit  (o  Vsfifoi 
upon  a  purchaser. 

This  was  an  appeal  by  the  pits,  against  s  dsdaa 
of  the  M.  B.  dismissing  with  cosU  a  bill  filed  for  tbe 
specific  performance  by  the  deft,  of  a  contract  to  par- 
chase  lands  nnder  the  circumstances  stated  is  tki 
former  report,  8  L.  T.  Bep.  N.  S.  820,  whers  the  fult 
so  fully  appear  that  it  is  not  necessary  here  to  rrca- 
pitulate  them.  It  is,  however,  desirable  to  givs  li* 
very  words  of  the  danse  of  the  will  upon  which  tkt 
question  turned,  which,  after  directing  a  sale  of  nu 
and  personal  estate,  were  as  follows : — 

"  And  aa  to  the  money  to  arise  as  aforeuid  (tU 
is  by  a  sale),  and  tbe  stocks,  foods  and  seointxs 
whereon  the  ssme  shall  be  invested,  in  trust  for  t 
sons  and  daughters,  subject  to  the  trusts  hereiMfUr 
contained  ;  nevertheless  I  declsre  that  no  ssle  of  BT 
real  or  personal  estate,  or  any  part  thereof,  •''*''* 
made  without  the  consent  in  writing  of  atjr  set  eta 
daughters,  whether  covert  or  sole."  The  •"W** 
being  that  by  the  osa  of  tbe  same  words  in  cw* 
joxta-poaition,  first  in  declaring  the  objecU  of  *• 
trust,  and  then  in  declaring  the  persons  whoso 
consents  were  required  to  autbori^  a  ssle,  the  t«s- 
tator  most  have  intended  oA  of  his  childna  ia  >■* 
latter  case. 

Southgate,  Q.C.  and  Dickinson  for  the  appeal.— W 
two  anthoritiea  on  which  the  deft,  relied  in  sopP«>t  " 
bis  contention  that  by  the  death  of  one  of  the  daajliW* 
no  valid  oonssnt  to  a  sale  was  now  poasible,  wen 
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Deume  v.  Amuu,  Djer,  219  j  and 
Atwaten  t.  Birt,  Cro.  Elii.  856; 
lot  in  the  former  of  these  cases  the  consent  required 
VIS  that  of  a  single  person  who  was  named,  and  in  the 
latter  the  consent  of  T.  W.  and  three  other  persons,  all 
bj  name.  Here  it  is  to  be  with  the  consent  of  a  class 
onlj,  and  the  survivors  represent  that  class : 

Kwieea<  t.  Lee,  Cro.  £Ui.  26 ;  Co.  Litt  113  a ; 

and  Dyer,  177 ; 
Mmtell  T.  ifanteH,  cited    in   Lord   St.  L.  on 

Powers,  252 ; 
Oreen  T.  Creen,  2  Jon.  &  Lat  589 ; 
Lord  St.  Leonards  on  Powers  (8th  adit.),   126- 
128. 
8i!wgn,  Q.  C.  and  T.  C.  Wright  for  the  purchaser, 
the  deft.,  were  not  called  npoo. 

Lord  Justice  Knight  Bbccb  said,  that  in  his 
judgment  the  donbt  that  was  raised  upon  this  title 
was  much  too  serious  for  the  title  to  be  forced  upon 
a  purchaser.  The  objection  might  not  prevail,  it 
might  not  be  one  that  ought  legitimately  to  be  enter- 
tuned  when  contested  upon  the  will  in  a  suit  pro- 
perl/  constituted ;  but  it  was  imposnble  to  force  the 
title  with  this  objection  upon  a  pnrcliaser  who  would 
aot  consent  to  accept  it,  and  the  question  oould  not 
be  contested  in  the  present  snit  between  Teodor  and 
purchaser  upon  a  bill  for  specific  performance.  The 
appeal  therefore  failed. 

Lord  Justice  Turnrb  said,  that  the  question  de- 
pended upon  the  meaning  of  the  words  "  sons  and 
daughters"  in  the  will  of  the  testator,  and  the  M.  B. 
had  already  anived  at  a  construction  of  those 
words.  Even  if  they  were  of  a  contraij  opinion,  it 
would  be  impossible  for  them  to  say  what  the  opinion 
'«f  future  judges  might  be  upon  the  construction  of 
this  will.  It  was,  therefore,  impossible  to  make  a 
decree  for  specifio  performance  by  the  purchaser. 

Upra  the  application  of  Setayn,  Q.  C,  the  dis- 
niaal  of  the  appeal  was  ordered  to  be  with  costs. 

Solicitors  for  the  pits.,  Shtm  and  Crouman. 
'  Solicitors  for  the  deft,  Ediearde,  Layton  and  Jaquei, 
HM*  for  M.  a.  SehokJUU,  of  Batley,  Yorkshire. 

(Before  the  Lords  Justices.) 

K*  Cartwbiokt. 
CAjtTWBiaar  o.  Thompson. 

Ammlf  Act — 53  Geo.  3,  c.  141,  s.  10— Who  it  to 
ie  taiea  at  gnmtor — Notice  to  eolieitor — Con- 
ttruetive  notice. 

/»  1826  T.  mortgaged  hit  interett  in  Jand  to  H.,  toho 
wot  Ut  lolidlor.  Bg  a  deed  execated  in  1828, 
ukih  ths  mortgage  toot  itiU  tubtitting,  F.  granted 
m  annw%  to  £>.,  and  T.  joined  in  the  deed  grant- 
ing the  tame  lands,  in  order  further  to  tecure  the 
oamoty,  and  covenanted  that  hit  interett  mit  free 
Jtom  incumbrancei.  if.  acted  at  lolicilor/or  all 
partiet  apt  thit  trantaction,  but  he  and  T.  concealed 
Jron  D.  all  knowledge  of  the  mortgage.  The 
aannitg  deed  wot  never  enrolled! 

BM,  bg  Knight  Bruce,  L.  J.  ^agreeing  with  tha 
It.  A.),  (hat  the  deed  toot  wUhm  the  exception  of 
the  10(A  tectum  of  the  Amtuilg  Act,  and  did  not 
Ttqidre  enrolment ; 

That  T.  teat  one  of  the  granlari  of  the  mnuilg  mlhin 
thetttttute; 

Jiat  the  notice  which  M.,  at  the  mortgagee,  had  of 
the  mortgage,  did  not  affect  hit  dient  the  grantee. 

IWner,  L.  J.,  though  convinced  that  the  juttice  of 
(k  east  iMis  entir^  trith  the  grantee,  decUned 
ta  nfrtu  amgOfMon  igMn  At  legal  jiMsfion* 


This  waa  an  appeal  by  the  pit  from  a  decision  of  the 
JtB.  allowiag  a  claim  in  respeot  of  an  annuity  granted 
•hy  the  tsatator  in  the  cause  to  one  Arthur  Oownes, 


whom  the  cUimant  represented.  The  hearing  befors 
bis  Honour  is  reported  ante,  p.  138,  and  it  is  un- 
necessary to  repeat  the  statements  found  in  that 
report., 

Cole,  Q.C.  and  Hetherington  supported  the  sppeil, 
contending  that  Thomas  Cartwright  was  not  one  of  the 
grantors,  for  he  only  conveyed  bis  lands  as  a  security 
for  the  annuity,  and  did  not  join  in  the  grant  of  an 
annuity,  as  was  the  case  in  Darwin  r.  Lincoln,  S  B.  & 
Aid.  444,  npoB  which  the  claimant  relied.  Secondly, 
Mr.  Montriou  having  been  the  grantee's  solicitor,  the 
latter  had  notice  of  the  existing  mortgage : 

Kennedg  r.  Green,  3  Myl.  &  K.  699  ; 

J?>pm  T.  Pemberton,  3  De  G.  &  J.  547  ;    8.C.  32 
L.  T.  Rep.  345  ; 

The  Annuity  Act,  S3  Geo.  3,  c  141,  s.  10. 
John  Pearion  lot  the  reap. —  [In  the  course  of  his 
argument,  Knight  Brnce,  L.  J.  aaid  that  the  court 
was  with  him  on  the  question  of  value.]  Thomas 
Cartwright  was  one  of  the  grantors,  and  not  merely  a 
surety :  (Darwtn  v.  Lincoln,  obi  tiqi.)  And  upon  tha 
question  of  notice,  actual  and  constructive,  be  cited 

Ex  parte  ilichell,  2  East,  137 ; 

Hewitt  T.  Lootemore,  9  Hare,  449 ; 

Jones  V.  Smith,  1  Phil.  244. 
Cole,  Q  C,  in  replying,  referred  to 

le  A'eve  v.  Le  Jfeve,  AmbL  436  ;  i.c  W.  &  Tnd. 
Lead.  Cas.  23 ; 

Fuller  V.  aene«,  2  Hare,  394. 
Lord  Justice  KmoHT  Bbuce  said,  that  in  this  case 
the  first  question  was  whether,  on  the  assumption 
that  tha  point  of  value  was  with  the  resp.,  the  lands 
subjected  to  the  annuity  were  lands  within  the  mean- 
ing of  the  words,  lands  "  of  equal  or  greater  annual 
value  than  the  said  annuity  over  and  above  any  other 
annuity,  and  the  interest  of  any  principal  sum  charged 
or  secured  thereon  of  which  Uie  grantee  had  notice 
at  the  time  of  the  grant"  Assuming,  then,  tha 
question  of  value  to  be  with  the  reap.,  it  was  plain 
that  if  Thomas  Csrtwright  had  been  clearly  the 
grantor  of  the  annuity  in  every  proper  sense  of  the 
expression,  the  case  would  have  been  brought  within 
the  exception.  But  it  was  said  that  ha  was  not  the 
grantor  of  the  annuity ;  that  his  brother  Francis  Cart- 
wright,  the  principal  in  the  transaction,  was  the 
grantor,  and  that  Thomas  Cartwright,  the  owner,  only 
joined  as  a  surety,  and  did  not  join  in  the  grant  of  the 
annuity,  nor  make  himself  personally  or  directly  liable 
for  the  same.  But  he  waa  a  party  to  the  deed ;  be 
subjected  his  lands  to'  the  payment  of  the  annuity,  as 
part  of  the  same  transaction  by  which  the  aniiuity 
was  granted,  and  therefore,  according  to  his  judg- 
ment, it  would  be  not  only  an  illiberal  and  narrow, 
but  an  improper,  constmction  of  the  language  of  the 
Legislature  to  say  that  these  lands,  if  of  sufficient  value, 
were  not  lands  within  the  exception,  notwithstanding 
the  use  of  the  word  "  grantor,"  and  notwithsundiog 
that  Thomas  Cartwright  was  not  personally  liable. 
The  question,  then,  was  the  question  of  Value, 
and  in  considering  that  question  he  agreed '  with 
the  app.  that  the  greater  amount  of  the  annuity  was 
the  only  amount  to  be  oonsidered,  without  legaVd  to 
the  lesser  amount  to  be  payable  for  a  time.  But  he 
was  satisfied  upon  the  evidence  that,  subject  only  to 
the  question  of  the  mortgage  for  1000^,  the  value  was 
sufficient  The  oontroversy  was  by  this  reduced  to 
the  question  whether  of  the  mortgage  for  1000/.,  the 
annuitant,  lit.  Downes,  had  notice  within  the  meaning 
of  the  term  as  used  in  the  10th  section  of  the  Act  of 
Parliament.  The  matter  stood  thns,  that  Hr.  Downes 
was  for  all  ordinary  purposes  an  absolute  stranger  to 
this  transaction;  the  mortgage  had  been  made  to 
Uontriou  and  two  other  persons,  Montriou  being  a 
solicitor.  He  waa  engaged  aa  the  solicitor  in  the  matter 
of  the  annuity  transaction ;  he  was  engaged  on  behalf  of 
the  grantee  of  the  annuity,  and  he  acted  also  for  tb« 
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graator,  or  if  there  were  two  grantors,  then  fur  both  of 
the  grantors ;  he  was  in  fact  engaged  for  both  of  the 
Messrs.  Cartwright  as  well  as  for  Mr.  Downes.  It  was 
said  that  becanse  the  mortgages  himself  knew,  as  be 
innst  of  course  have  known,  of  this  mortgage,  and  jret 
suppressed  it,  and  did  not  in  any  manner  bring  it 
to  the  notice  of  Downes  the  grantee,  bnt  kept  it  to 
himself,  the  knowledge  of  Montriou  was  within  the 
meaning  of  the  section  the  knowledge  of  Mr.  Downes. 
He  dissented  entirely  from  an;  snch  reading  of 
the  statute ;  to  him  it  appeared  that  it  would  be 
ntt«rly  cnjust  and  unreasonable  so  to  construe  it.  He 
was,  therefore,  of  opinion  that  the  grantee  bad  no 
notice  of  the  mortgage ;  that,  consequently,  eren  on 
the  assumption  (which  he  agreed  was  a  right  one) 
that  the  greater  amount  was  the  only  one  to  be  re- 
garded, the  lauds  were  of  sniBdent  value — of  ralue 
more  than  equal  to  the  value  of  the  annuity,  inde- 
pendently of  any  incumbrance,  and  he  repeated,  that 
within  the  meaning  of  this  statute  the  grantee  had  not 
notice  of  any  incumbrance  whatever.  The  appeal  was 
against  reason  and  jnstice,  and  it  must  be  dismissed 
with  costs. 

Lord  Jnstice  Turner  said  that,  as  his  learned 
brother  agreed  with  the  M.  B.,  it  was  unnecessary  for 
him  to  give  any  opinion  upon  the  case ;  and  without 
meaning  to  express  any  dissent  from  his  learned 
brother  or  from  the  M.  R.,  he  would  refrain  from  ex- 
pressing any  opinion.  The  appeal  most  be  dismissed 
with  ootts,  for  the  app.  bad  failed,  and  most  pay  the 
costs  under  any  circumstances,  because  it  was  clear 
that  the  honour  and  jnstice  of  the  case  were  with  the 
vesp. 

Solicitors  for  the  app.,  Rog  and  CarltBrighl. 

Solicitors  for  the  reap.  Mr.  Downes,  Bridget  and 
Son.  

Thurtdty,  Dec.  3. 

(Before  the  Lobds  Justices.) 

Se  The  Great  ShipCoupamt  (Luiitbo),  ex  parte 

Parrt. 

Wiitdioff-vp  —  Judgment-creditor  —  Execution  — /n- 
jtmction—T^  Con^aniet  Act  \e62—Sect.  201— 
Coeti  of  appearimee. 

A  creditor  of  an  tmregietered  company  tued  to 
recover  a  debt,  obtained  Judgment  and  execution, 
and  put  the  iheriff  in  poneiiion  nf  the  property. 
Some  dayt  after,  a  petition  for  winding-up  the  com- 
pany mat  preeented,  under  vhich  an  injunction  to 
restrain  the  tale  tros  applied  for  ex  parte  and 
granted  : 

Sdd  (differing  from  the  M.  S."),  that  under  thete  cir- 
eumttancet  the  creditor  ought  not  to  be  reitrained 
from  taking  advantage  of  the  proceedings  which  he 
had  bond  fide  initiiuted.  The  court  muit  look  at 
the  legal  rightt  of  all  the  partiet,  and  ilt  discretion 
mutt  be  guided  by  coniidering  what  it  would  have 
done  if,  after  the  uiindingup  order  had  been 
actually  made,  a  creditor  who  had  previously 
obtained  Judgment  had  applied  for  leave  to  issue 
execution. 

diaere,  whether  a  case  in  which  Judgment  and 
execution  have  been  obtained  before  the  firtsentation 
of  the  petition  for  winding-up  is  within  tAe  201st 
teelion  of  the  Act  mentionfd: 

And  whether  under  that  section  an  ex  parte  injunction 
can  be  granted  at  alL 

Per  TWvier,  L.J. ;  The  section  applies  only  to  eases 
M  which  there  have  been  wfair  proceedings  on  the 
part  of  a  creditor. 

The  sheriff'  teas  served  with  notice  of  the  original, 
bttt  not  of  the  appetJ,  motion : 

£eld,  that  he  was  entitled  to  the  costs  of  his  appear- 
ance at  the  Rolls,  but,  not  to  any  costs  upon  the 
e^fpeai. 


This  was  a  motion  on  behalf  of  Hr.  Robert  Sortin 
Pany,  that  an  order  dated  the  2Ist  Kov.  last,  made 
by  the  M.  R.,  and  so  much  of  an  order  made  bj  hit 
Honour  on  the  9th  Oct.  as  restrained  the  said  R.  S. 
Parry  from  further  prosecuting  certain  proceedings  at 
law,  and  so  mnch  of  the  same  as  reatrained  the  sheriff 
of  Lancashire  from  proceeding  to  sell  the  stores  and 
appurtenances  belonging  to  the  ship  in  the  said  order 
mentioned  (the  Great  Eastern  steamship),  and  the 
furniture  in  the  offices  at  Liverpool,  under  a  writ  o( 
fieri  facias  at  the  suit  of  the  said  R.  S.  Parry,  mig^t 
be  discharged  with  costs. 

The  Great  Ship  Company  (Limited)  was  incorporated 
nnder  the  Joint-Stock  Companies  Acts  1836  aod 
1837  on  the  21st  Oct.  1858,  and  iU  object  was,  is 
appeared  from  the  memorandnm  of  association,  to 
purchase,  fit  ont  and  equip  the  Great  Eastern  steam- 
ship and  other  steam  or  sailing  vessels,  and  the 
despatching  therwf  on  voyages  with  passesgen  ui 
cargoes,  and  its  capital  was  SSO.OOOJ.,  in  shares  ot 
\l.  each.  Business  was  soon  afterwards  commenced. 
In  1860  the  company  increased  its  capital  by  the  issue 
of  100.000  preferential  abarej  of  U  each,  and  the 
whole  capital  had  been  called  np  and  paid. 

The  company  was  never  registered  ondar  the  Com- 
panies Act  1862. 

On  the  15th  Dec  1869  the  company  mortgaged  the 
ship  to  James  Thomaa  Jones  and  others,  to  secare 
100,000/.,  and  on  the  31st  July  1863  they  execntfd 
another  mortgage  of  the  ship,  her  stores  and 
appurtenances,  for  the  sum  of  53502.,  to  the  present 
applicant  The  whole  assets  of  the  company  conssttd 
of  the  ship  and  her  ontfittings,  and  a  small  cash 
balance,  and  the  company  had  incurred  other  debts  to 
■  very  considerable  amonnt. 

Itr.  Parry,  in  an  action  institnted  by  him  against 
the  company,  obtained  judgment  in  the  Q.  B.  for  a 
debt  of  5439/.,  including  his  mortgage-debt,  onlbe 
28th  Sept.,  and  immediately  thereafter  issued  the  writ 
of  fi.fa.  mentioned,  and  under  that  writ  the  sheriff  of 
Lancashire,  on  the  following  day,  seized  the  ship 
(which  was  then  lying  in  the  Mersey),  her  stores  and 
appurtenances,  and  the  furniture  in  the  office  at  lirer^ 
pool,  and  he  continued  in  possession,  and  meditited 
selling  the  whole. 

On  the  6th  Oct.  a  petition  was  presented  by  Messrs. 
Jones  and  Co.,  and  Messrs.  Glyn  and  Co.,  the  bankm 
of  the  company,  and  others,  stating  the  foregoins 
facts,  and  that  a  forced  sale  would  be  detrimental  to 
the  shareholders,  creditors,  and  all  concerned,  whereas, 
if  the  ship  were  to  be  sold  with  care  and  deliberatiiiii, 
a  very  considerable  portion  of  the  debts  might  be  paid; 
and  it  prayed  for  a  winding-up  order  against  the 
company.  On  the  9th  of  the  same  monlh  ki» 
Honour,  upon  the  petitioners  undertaking  to  abide  by 
any  order  that  the  cuurt  might  make  as  to  damage, 
and  to  accept  short  notice  of  motion  to  dissolve  the 
injunction  thereby  granted,  issued  an  injnnctwn 
restraining  the  present  applicant  and  other  creditots 
who  had  begnn  legal  proceedings  from  further  pro- 
secuting the  same,  and  also  restraining  the  sheriff  « 
Laneashire  from  selling  the  ship,  her  stoits  Md 
appurtenances,  and  the  furniture  in  the  office.  Too 
order  was  obtained  ex  parte. 

On  the  21st  Nov.  Mr.  Parry  applied  'o"''^*' 
to  dissolve  this  injunction,  which  was  oppow  "" 
behalf  of  the  petitioners  for  the  winding-np  order,  od 
his  Honour  refused  the  application  without  costs,  an* 
without  prejudice  to  the  question  of  Mr.  Pan?' 
priority  in  respect  of  his  judgment.  On  the  sam* 
day,  bis  Honour  made  the  usual  winding-up  order  on 
Messra.  Jones  and  Glyn's  petition. 

His  Honour's  judgment  was  to  the  following  effect . 
"I  think  I  most  continue  the  injunction.    I  do"" 
go  into  any  question  at  all  respecting  the  jnop"?^ 
There  may  be  pecnliaritici  and  circumstances  aSiKting 
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Uia  jadgmtnU  which  might  entitle  the  jadgment- 
cnditor  to  enforce  execution  in  one  case,  and  induce 
tb«  eourt  oot  to  restrain  the  jndgaient-creditor  from 
obtaining  the  fruita  of  bia  judgment ;  and  in  another 
cate  there  might  be  strong  reaaoiia  whj  the  court 
ahoald  interfere.  I  think  the  object  of  the  I.egis1ature 
in  pauing  this  Act,  in  the  section  where  it  directs  that 
after  the  prcaentntion  of  a  petition  for  winding-up  the 
affairs  of  a  company  under  this  Act,  and  before  malting 
an  order  for  winding-up  the  affairs  of  a  company  under 
thia  Act,  it  shall  be  lawful  for  the  toort  to  restrain  any 
farther  proceediogs  in  any  action,  was  to  secure 
•quality  of  division  amcngst  the  creditors,  in  all  cases 
where  it  saw  that  the  company  itself  was  hopelessly 
insolrent,  and  that  a  winding-ap  must  take  place. 
If  no  doubt  a  judgment-creditor  bad  obtained  execu- 
tion, and  thereupon  the  company,  for  the  mere  purpose 
of  defeating  hia  judgment,  and  defeating  his  execution, 
liad  put  forward  a  friendly  creditor  to  present  a  petition 
to  wind-np  the  company,  and  the  court  was  not 
•atisfied  that  the  company  would  be  wound-up  at  all, 
bat  thought  it  possible  that  the  petition  wonld  be  after- 
ward* withdrawn,  or  that  there  were  no  grounds  for 
vinding-np  the  company,  then  the  court  would  say, 
"This  is  oot  a  case  for  defeating  the  judgment- 
creditor,  and  ha  ought  to  be  allow^  to  bare  the  full 
benefit  of  hia  judgment"  But  if  tbe  winding-up 
order  is  made,  and  is  bond  Jide.  proceeded  with,  then 
the  inteation  of  the  conrt  is  that  all  the  creditors  shall 
be  paid  pari  passu  in  equal  shares  and  proportions. 
For  that  purpose  it  is  that  the  Legislature  makes  these 
two  distinct  alterations  with  respect  to  this  Act.  The 
winding-up  order  itself  operates  as  an  injunction  to 
prevent  auy  farther  procisedings.  But  before  the 
winding-up  order  takes  plaoe  the  court  has  a  discre- 
tion, and  has  a  power  to  do  it  upon  such  terms  as  it 
shall  think  fit — tbat  is  to  say,  to  keep  things  m  medio 
— to  keep  the  rights  of  the  parties  exactly  as  they 
wata  at  tbe  time  when  the  petition  waa  presented, 
in  order  that  the  court,  at  the  time  when  the 
petition  is  heard,  may  say  what  is  fit  and  proper 
to  ba  done.  If  it  has  reason  to  suspect  that 
tha  application  for  the  winding-up  order  is  colln- 
aiTC,  and  is  not  intended  to  be  proceeded  with, 
it  may  allow  the  injunction  to  be  dissolved.  If 
no  winding-op  order  is  made,  of  course  the  injunc- 
tion would  go  as  a  matter  of  course,  tbat  is  to  say,  the 
court  would  at  once  dissolve  it;  but  in  all  the  cases 
where  it  is  nothing  mora  than  this,  that  tha  creditor 
comes  with  great  rapidity,  not  delayed  by  any  fraud — 
without  using  the  word  *'  fraud"  in  iis  literal  sense — 
or  excuses  on  tbe  part  of  the  company  to  prevent 
bim  from  obtaining  any  of  the  fruits  of  his  judgment 
at  an  earlier  period,  when  he  merely  obtains  an  order 
to  get  priority  over  the  creditors,  and  where  the  com- 
pany must  necessarily  be  wound-up,  and  when  a  peti- 
tion is  actually  presented  for  tbat  purpose,  my  opinion 
is  that  the  constrnctioa  of  the  Act  is,  that  in  these 
cases  tha  judgment-creditor  ought  to  be  restrained, 
and  that  tha  whole  of  the  funds  of  the  company  ought 
to  be  distributed  rateably  and  equally  amongst  all 
the  creditors  of  the  company.  That  being  so,  and  no 
special  ease  being  made  on  the  present  occasion,  I  am 
of  opinion  tbat  this  injunction  ought  to  be  continued — 
that  is  to  say,  I  do  not  dissolve  it  on  the  present 
occasion.  You  will  observe  what  takes  place  in  a  great 
number  of  these  cases.  The  moment  when  a  petition 
is  presented  to  wind-up  the  company — I  do  not 
remember  exactly  bow  many  days  it  take*,  fourteen  I 
believe — it  might  well  ba  that  several  persons,  the 
moment  they  heard  that  a  petition  was  about  to  be 
presented,  might  obtain  judgment  against  the  company, 
which  tbe  company  would  not  go  to  the  expense  or 
trouble  of  resisting ;  they  might  obtain  judgment  at 
one*  and  issue  execution  before  the  petition  for  wind- 
iog-np  cotdd  b*  beard.    It  is  for  tbat  reason  tbat  the 


Legislature  has  given  the  judge  discretion  to  stay 
them  all,  in  order  tbat  at  the  time  when  the  court 
makes  the  winding-up  order  it  may  distribute  the 
nssets  fairly  and  equally  amongst  all  the  creditors.  I 
think  this  is  one  of  those  cases  where  I  ought  to  make 
the  winding-up  order,  and  nut  dissolve  tbe  injunction." 

Against  so  much  of  this  order  as  has  been  slready 
mentioned  Mr.  Parry  now  appealed. 

BaggaUay,  Q.  C.  and  Andrew  Thomson  supported 
tbe  appeal. — They  contended  that,  under  the  Act  of 
1862,  secL  201,  the  discretion  rested  entirely  with  tha 
court  as  to  the  staying  of  proceedings  previously  com- 
menced against  the  company,  and  it  was  by  no  means 
the  intention  of  the  Legislature  that  where  boni  Jide 
proceedings  bad  been  commenced,  and  had  (as  might 
ba  said  of  this  action  by  reason  of  the  pit.  in  it  having 
proceeded  to  judgment  and  execution  before  tbe  wind- 
ing-up petition  was  even  presented)  actually  terminated, 
the  creditor  should  be  depiived  of  tbe  fruits  of  his  dili- 
gence for  the  benefit  of  others  who  had  only  come  in 
later.  They  submitted  that  the  injunction  had  been 
improperly  granted  originally,  aud  that  it  ought  now 
to  be  dissolved. 

Seluyn,  Q.  C.  and  SummUm  supported  the  order, 
and  urged  that  tbe  84th  section  of  tbe  Companies  Act 
1862  shows  that  the  time  when  the  winding-up  is  to 
ba  taken  as  having  commenced  is  the  date  of  tbe  presen- 
tation of  the  petition,  and  from  that  time  all  other  liti- 
gation, and  all  proceedings  arising  from  former  litiga- 
tion, are  stopped. 

Freeman  for  ths  Sheriff  of  Lancashire. 

BaggaUaji,Q.C.  replied,  that  the  execution  was  aetnally 
levied  before  the  vrindmg-up  petition  wa*  presented. 
The  sale  and  further  proceedings  were  merely  conse- 
quential upon  the  judgment  and  execution. 

The  sections  of  the  Companies  Act  1862  referred  to 
were  the  84th.  87th,  94tb,  133rd,  163rd  (which  wa* 
compared  with  sect.  80  of  the  Joint-Stock  Companies 
Act  1856),  193rd  and  201st. 

Lord  Justice  Khioht  Bbccb  said : — A  creditor,  a 
just  creditor,  of  an  unregistered  company,  called,  I 
think,  tbe  Great  Ship  Company  (Limited),  sued  tbat 
company  for  tbe  recovery  of  his  debt,  and  was  strongly 
opposed.  The  progress  of  tbe  action  was,  in  conse- 
quence slow.  Judgment  was  ultimately  recovered  in 
the  action  against  the  company,  fairly  and  rightfully 
recovered,  notwithstanding  all  tbe  opposition  to  the 
demand,  on  or  before  the  28th  Sept.  last,  and  on  tho 
29th  Sept.  execution  by  writ  of  fori  faeias  was  placed 
in  tbe  hands  of  the  sheriff,  who  on  that  day,  under  tbe 
writ,  well  and  lawfully  seized  certain  goods  belonging 
to  the  company.  There  had  been  then  no  petition  for 
winding-up,  but  some  days  afterwards,  namely,  upon 
and  not  before  the  6th  Oct.  following,  a  petition  for 
winding-up  the  company  was  presented — presented 
only,  not  heard— and  three  days  afterwards  an  injunc- 
tion was  obtained  ex  pane  for  the  purpose  of  prevent- 
ing the  sheriff  from  selling  tmder  the  execution.  I 
repeat,  that  at  that  time  there  was  no  order  for 
winding-up  the  ooirpany,  inasmuch  as  an  order  for 
that  purpose  was  not  obtained  until  I  thmk  tbe  21st 
Nov.  Now  it  is  said  that  the  order  ought  not  to  have 
been  made ;  tbat  if  there  was  a  discretionary  power  to 
make  the  order  under  the  circumstances,  the  discretion 
was  not  exercised  in  sucb  a  manner  as  should  ba 
sustained.  It  is  said,  however,  tbat  the  order  to 
restrain  the  sale  was  well  made  under  tha  20Ist 
section  of  the  last  Companies  Act,  which  enacts, 
"  that  the  court  may  at  any  time  after  tha  presenta- 
tion of  a  petition  for  winding-up  an  unrqpstered 
company,  and  before  making  an  order  for  winding- 
up  tbe  company,  upon  tiia  application  of  an; 
creditor  of  the  company,  restrain  further  proceed- 
ings in  any  action,  suit,  or  proceeding  against  any 
contributoiy  of  tbe  company,  or  against  the  com- 
pany as  bereinbefor*  ptoridad,  npon  *ncb  terms  a* 
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the  court  thinks  fit."  Now  u  to  this  srction  two  donbts 
have  presented  themselves  to  my  mind ;  first,  whether  the 
action  having  been  concluded  b;  judgment  and  execu- 
tion, aud  there  being  nothing  more  to  be  done  la  it 
but  to  raise  the  money  bj  sale  of  the  goods,  such  a 
caae  was  within  the  language  of  this  section  according 
to  its  true  cobstruction,  the  words  being,  "  to  restrain 
farther  proceedings  in  any  action,  suit,  or  proceeding 
against  any  contributory  of  the  company,  or  against 
the  company."  It  has  been  ally  argued  on  the  part 
of  the  app.,  that  the  eucution  in  this  case  was  not 
within  tHe  prorieions  uf  this  section,  and  I  am  not  sure 
that  the  argument  is  not  well  founded.  Another 
point  on  which  I  entertain  donbt  is,  whether  an  ex 
parta  injunction  could  be  granted  under  the  terms  of 
this  section.  I  wish,  however,  not  to  say  more  at 
present  than  that  as  to  each  of  these  points  I  donbt. 
Bot  assuming  that  in  neither  case  is  the  doubt  well 
founded,  assuming  that  such  a  case  as  the  present  was 
within  the  language  of  the  Act,  and  assuming  that  an 
«x  parta  injunciion  could  be  granted,  I  think  that  the 
circumstances  of  the  case  were  not  sneh  as  to  call  for 
the  exercise  of  the  judicial  discretion  of  the  conrt,  and 
that  there  was  no  sufficient  ground  in  point  of  equal 
justice,  as  the  matter  appears  to  me — speaking  with 
he  greatest  deference,  I  need  not  say,  to  the  eminent 
judge  before  whom  this  case  has  been — no  state  of  cir- 
cumstances sufficient  to  induce  the  court  to  act  against 
a  jnst  creditor  in  lawful  jtossession  of  a  judgment 
followed  by  execution,  there  having  been  no  petition  for 
winding-up  the  company  until  some  days  after  the 
sheriff  had  been  in  possession.  I  therefore  respectfully 
dissent  from  the  order  made  in  this  instance,  without 
giving  any  opinion  upon  either  of  the  other  two  points 
1  have  mentioned,  except  intimating  a  doubt  upon 
each.  The  order  is  one  that  had  better  be  discharged, 
•nd  I  think  it  should  be  discharged  accordingly. 

Lord  Justice  Tcrhkr  said: — I  am  of  the  same 
opinion.  The  question,  as  it  seems  to  me,  depends 
entirely  upon  the  201  st  section  of  the  Act  The  87th 
section  has  no  application  except  when  an  order  for 
winding-up  the  company  has  been  made.  The  163rd 
section  does  not  affect  the  present  case,  because  the 
163rd  section  applies  only  to  cases  where  an  execu- 
tion is  put  in  force  after  the  commencement  of  the 
winding-up  which  (as  Mr.  Swanston  correctly  pointed 
out)  is  after  the  petition  has  been  presentedl  But 
hers  the  execution  was  put  in  force  before  the  petition 
was  presented.  The  question,  therefore,  is  one  upon 
the  SOlst  section  of  the  Act  Now,  in  considering  the 
301st  seotion  of  the  Act,  I  lay  out  of  consideration  the 
point  to  which  my  learned  brother  has  advened, 
whether  this  sale  nnder  the  execution  put  in  force,  would 
or  would  not  be  a  "  proceeding  "  witUn  the  meaning  of 
that  section.  I  give  no  opinion  whatever  upon  that 
point.  But  at  all  events  the  201st  section  gives  power 
to  the  conrt,  and  puts  it  entirely  in  the  discretion  of 
the  conrt,'to  say  whether  the  proceedings  should  or 
should  not  be  restrained  by  the  order  of  the  court. 
The  true  question  therefore  is,  what  circumstances 
ought  to  influence  or  guide  the  court  in  the  exercise  of 
that  discretion.  In  my  opinion  the  court,  in  dealing 
with  a  question  thus  dependent  on  its  discretion,  is 
bound  to  look  to  the  legal  rights  of  the  parties,  and  to 
the  interests  not  of  one  class  of  erediton  only,  but  of 
•acb  particulsr  class  of  creditors  who  tOAj  be  affected 
by  the  decision  at  which  it  shall  arrive.  I  think,  with 
dl  deference  to  the  M.B.,  that  there  is  nothing  io  tUs 
Act  of  Parliament  which  gives  to  the  general  creditors 
of  this  company  any  right  to  have  theur  interests  eon- 
mlted  in  preference  to  the  interests  of  the  particular 
«reditor  whose  case  may  come  before  the  court. 
I  think  it  is  the  duty  of  the  court  to  look  and 
bold  an  even  hand  between  the  interests  of  all  the 
parlies,  aad  I  tak;  this  section  to  have  been  intro- 
4Med  into  the  Act  of  Parliament  very  much  with  • 


view  to  meet  cases  in  which  there  might  have  ben 
unfair  proceedings  on  the  part  of  the  creditor  who  is 
seeking  to  enforce  those  proceedings  against  the  assets 
of  the  company.  Above  all,  I  think  it  would  be  the 
bounden  duty  of  the  court,  in  considering  the  qnotioa 
as  to  the  exercise  of  its  discretion  in  granting  aa 
injunction  in  cases  of  this  description,  to  tee  what 
would  be  the  duty,  or  might  probably  be  the  duty  of 
the  court,  if  the  order  to  wind-up  lud  been  actually 
made  and  an  application  had  been  made  to  the  cout 
by  the  creditor  for  leave  to  issue  execution  ;  and  I 
cannot,  in  the  circumstances  of  this  esse,  see  upeu 
what  gronnd  this  conrt  could,  after  the  order  had  bees 
made,  have  refused  to  this  creditor  a  right  to  proceed 
under  the  execution  which  had  been  issued  by  him. 
Here,  however,  is  a  case  of  bond  Jlde  judgment,  per- 
fectly obtained  without  any  suspicion  of  fraud- 
obtained,  as  my  learned  brother  has  said,  after  gnat 
opposition ;  execution  issned  npon  that  judgment,  pro- 
perty seized  tmder  the  execution,  and  nothing  to  stop 
it  except  the  power  which  is  given  to  this  court 
under  the  201st  section  of  thelAct.  With  all  dse 
deference  to  the  M.  R.,  I  think  that  that  power  bis 
not  been  judiciously  exercised  under  the  circnnutancss 
of  this  case,  and  I  think,  therefore,  that  the  iojoocUoo 
ought  to  be  dissolved." 

Fraanan,  on  behalf  of  the  sheriff,  asked  for  dw 
costs  of  his  appearance.  In  answer  to  questions  of  thor 
Lordaliips,  it  appeared  that  he  had  been  served  with 
notice  of  the  original  motion,  bat  not  of  the  appeal 
motion,  though  he  appeared  at  both  hearings. 

Their  Lordships  tiierefore  thought  that  he  should 
be  allowed  his  costs  at  the  Rolls,  but  not  in  this  court, 
as  he  had  not  been  served. 

Order;  ditcharge  (A«  order  rrfuimg  ike  motvm, 
and  diuolve  the  injuaetion,  the  app.  to  to* 
bU  cotU  hert  and  at  tha  liolu.  Ubarig  to  (ts 
reaps,  to  apply  to  tha  M.  R.  at  to  thar  CMd. 

Solicitor  for  the  judgment-creditor,  Bmdkf. 

Solicitors  for  the  petitioners  who  had  obtained  tbe 
winding-up  order,  Mitrray,  Sou  and  Hutdiint. 

Solicitors  for  the  Sheriff  of  Lancashire,  Ifoctwc* 
•nd  Carpeater. 

ROLLS  COXTRT. 

Beported  bj  H.  n.  Youao,  Esq.,  Banistar-at-Law. 

Nov.  19  and  35. 

WlLKIHSOX  t>.  BOOKRS  AXD  AkDBZWS. 

Covenant — Broach  of— Injunction. 
A  covanaiU  to  u$e  a  hotue  at  a  dwalling-iovte  on2f ,  >> 

a  covtnatit  runnui^  with  tha  land, 
A  tub-IeMiee  who  tnu  bound  by  a  covenant  in  a  leuitt 
use  a  particular  houieaaa  duuUing-houieontjl,piil*f 
a  notice  in  the  window  of  in  atfoUowe : — "  Al^m 
Andrewi,  Coal-office;  and  at  the  Coal  Excimjt.' 
Ordert  were  taken  by  him  for  coal  at  the  houu,  W 
no  coal  uxu  actual^  allied  there  to  automtn, 
and  tha  houie  wat,  in  other  reipecte,  fed  at  • 
dwdling-houie.  Upon  a  motion  by  the  pit.  (^ 
rwerstoner)  for  an  injunction  to  rettrain  the  tk/U. 
{Ike  letue  and  the  mb-Uitte)  from  putting  vp  M 
notice,  or  using  the  house  otherwise  than  u  s 
dwelling-house  onfy,  it  was 
Held,  that  tha  injunction  mutt  be  granted. 

Thic  canse  came  on  upon  a  motion,  on  behslf  of  t» 
pit,  for  an  ii^unction  to  restrain  the  defts.,  tim 
tenants,  servants  and  agents,  from  nsing  a  hooee  aad 
premises.  No.  39,  Weetboume-groTe,  for  a  coal  oflto, 
or  allowing  the  same  to  be  nsed,  and  from  earning  <>*t 
or  allowing  to  be  carried  on,  the  business  ot  a  "»" 
merchant  therein,  and  from  exhibiting  a  certain  placan 
or  notice,  or  from  nsing,  or  allowing  the  aaid  Uou»«  •»" 
premises  to  be  nsed  other  than  as  a  private  d<reU>>C' 
noose,  aud  from  in  any  manner  violating  the  coveasi* 
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and  ■tipolitions  contained  in  a  ceruia  indenlnre  dated 
the  35th  Jan.  1859,  and  for  damagei,  costs  and  farther 
nlief. 

The  facts  of  the  ease,  as  thejr  appealed  from  the 
UIl,  were  shortly  tliese : — 

Bj  an  indenture,  dated  the  28th  Aug.  1844,  and 
made  between  Christopher  Kawlinson  and  Frederick 
Badwell  of  the  first  part,  William  Lent  of  the  second 
part,  William  Kinnard  Jenkins  of  the  third  part, 
Catherine  Elrira  Jenkins  of  the  fourth  part,  and  Charles 
Hammond  of  the  fifth  part :  the  parties  thereto  of 
the  first,  second,  third,  and  fonrth  parts  dul;  demised, 
laawd,  and  confirmed  nnto  Charles  Hammond,  his 
onontors,  administrators  and  assigns,  the  piece  of 
land,  and  the  boose  then  bailt  thereon  (being  No.  39, 
Waatboome-groTe  aforesaid),  forthetMrnofaerenty-aix 
years  and  one  quarter  of  another  year,  at  the  yearly 
rent  of  6i.  6s. :  and  the  indentore  contained  coTenants 
by  the  lessee,  his  ezecntors,  edministrators  and  assigns, 
with  the  parties  thereto  of  the  first  part,  their 
exacntors,  administrators  and  assigns,  and  riso  by  way 
of  _  separate  covenant  with  the  said  William  Lent,  hie 
hein  and  assigns,  and  as  another  and  separate  cove- 
luuit  with  the  said  William  Kinnard  Jenkins  and  bis 
assigns,  and  the  said  Catherine  Elrira  Jenkins,  her 
heirs  and  assigns,  among  other  things,  "  to  keep 
and  osa  the  said  messnags  and  premises  as  and  for  a 
private  dwelling-hoase  only,  and  that  he  should  not 
sofiSer  to  be  done  upon  the  said  premises  any  act  or 
thing  which  might  be,  or  grow  to  be,  an  annoyance, 
damage,  or  disturbance  to  the  lessors,  or  of  the  other 
tenants  for  the  time  being  of  the  estate  of  the  said 
William  Kinnard  Jenkins,  at  Westbonms-grore  afore- 
aaid." 

By  an  indenture  dated  the  12th  April  1851,  Charles 
Hainmond,  in  consideration  of  3300/.  daly  assigned  the 
nndne  of  the  above-stated  term  to  John  Sperling,  his 
executors,  administrators  and  assigns,  bat  subject  to 
the  payment  of  the  rents  and  performance  of  the 
leaaeee'  covenants  respectively  reserved  and  contained 
in  the  indenture  of  the  28th  Aug.  1844. 

By  an  indenture  dated  the  25th  Jan.  1859,  and 
executed  by  John  Sperling  of  the  one  part  and  the 
Ber.  William  Garrett  Lewis  of  the  other  part,  John 
Sperling  demised  to  William  Garrett  Lewis,  his  execu- 
tors, administrators  and  assigns,  the  said  messuage. 
No.  39,  Westboume-grove,  aforesaid,  for  twenty-one 
years  from  the  25th  Dec.  1858,  determinable  as 
thovin  mentioned,  at  a  clear  yearly  rent  of  522.  lOf. 
"And  the  said  William  Garrett  Lewis  did  thereby 
covenant  and  agree  with  the  said  John  Sperling  that 
lie  the  s^d  William  Garrett  Lewis,  would  pay  the 
•aid  rent  of  52/.  10>.,  upon  the  days  thereinbefore 
appointed,  and  farther  tbat  he  the  said  William 
Owrett  Lewis,  his  ezecntors,  administrators  and 
assigns,  should  and  would  keep  and  use  the  said 
messusge  as  and  for  a  private  dwelling-house  only,  and 
shonld  not  do  or  sufier  to  be  done  upon  the  said 
premises,  or  any  part  thereof,  any  act  or  thing  which 
might  be  or  grow  to  be  an  annoyance,  damage,  or  dis- 
turbance to  the  John  SperKng,  the  superior  landlord  or 
landlords  for  the  time  being  of  the  said  premises,  or 
the  tenants  for  the  time  being  of  the  said  John  Sperling, 
or  the  superior  landlord  or  landlords  of  adjoining  or 
adjacent  premises." 

By  an  indsntore  dated  the  22nd  Dec  I860,  and 
executed  by  John  Sperling  of  the  one  part,  and  the  pit 
of  the  other  part,  John  Sperling,  in  consideration  of 
S900i,,  assigned  the  residue  of  the  above-stated  term  to 
the  pit.,  his  executors,  administrators  and  assigns ;  but 
•abject  to  the  rent  and  covenants  in  the  said  indsn- 
tore of  the  28th  Aug.  1844,  and  on  the  part  of  the 
leasee  to  be  paid,   observed  and  performed. 

In  the  month  of  July  1 862  the  Rev.  William  Garrett 
Lewis  assigned  all  bis  interest  in  the  messuage  No.  39, 
Westboume-grove,  and  the  said  indenture  of  the  2Sth 


Jan.  1859,  to  the  deft.  William  Rogers  ;  but  subject  to 
all  the  covenants  and  provisions  in  the  said  indenture 
contained.  William  Rogers  sub-let  the  premiaes  to  the 
deft.  Alpbeus  Andrews.  Both  the  defts.  bad,  when 
they  obtained  their  respective  interests  on  the  premises 
full  notice  of  all  the  conditions  and  covenants  con- 
tained in  the  indentare  of  the  25tb  Jan.  1859.  In 
violation  of  those  covenants  and  conditions  the  defls. 
recently  ceased  to  keep  and  use  the  said  premises  as  a 
private  dwelling-honse,  and  opened  the  same,  or 
allowed  them  to  be  opened  as  a  coal-office,  and  exhi- 
bited, or  allowed  to  be  exhibited  on  the  window  of  the 
said  premises  a  placard  or  blind,  inserted,  with  the 
following  words  on  it  :— 

"  Alpbeds  Andbkws. 

"  Coal-office. 

"And  at  the  Coal  Exchange.* 

The  bill  then  stated  that  the  defts.  carried  on  or 
allowed  to  be  carried  on  the  business  of  a  coal  mer- 
chant on  the  said  premises,  and  did  not  keep  and  use 
them  for  a  private  dwelUng-house  only,  but  by  using 
or  allowing  the  same  to  be  osed  for  the  purpose  of 
such  coal  business,  the  character  of  the  neigbbonrhood 
was  lowered,  and  a  nuisance  was  created  to  the  pit., 
who  was  the  superior  landlord  of  the  adjoining  or 
adjacent  premises,  snd  great  damage  was  done  to  the 
pit.  The  pit.  required  the  defts.  to  discontinue  sucli 
breach  of  their  covenant,  and  to  observe  the  same, 
but  they  refused  to  do  so,  and  the  motion  wa*  now 
therefore  made,  and  to  the  effect  already  stated. 

It  appeared  from  an  affidavit  filed  by  the  deft. 
Alpheus  Andrews  in  opposition  to  the  motion,  that, 
he  said,  it  was  not  true  tiiat  he  had  recently  ceased  to 
keep  and  use  the  premises  No.  39,  Westboame-grove 
aforesaid  as  a  private  dwelling-house ;  that,  on  the 
contrary,  ever  since  he  entered  on  the  possession  of  the 
said  premises  the  whole  of  each  premises  had  been 
and  still  were,  need  as  a  private  dwelling-house, 
except  that  he  had  set  apart  one  of  the  rooms  on  the 
ground-floor  as  an  office  for  the  purpose  of  receiving 
orders  for  the  supply  of  coals.  He  never  bad  kept, 
nor  did  be  now  keep  on  the  said  premises  or  any  part 
thereof,  coals  for  sale.  The  houses  in  Westboume- 
grove  aforesaid  oppoidts  the  said  premises  No.  39  and 
throughout  the  greater  part  of  the  grove  were  used  as 
shops,  and  the  houses  on  the  same  side  as  the  said 
premises  No.  39,  with  few  exceptions,  were  also  used  as 
shops;  that,  save  in  so  far  as  the  mere  circumstance 
of  bis  receiving  orders  at  the  sud  dwelling-house  for 
the  supply  of  coals,  he  denied  that  he  had  at  any 
time  carried  on  or  aUowed  to  be  carried  on  upon  the 
said  premises,  No.  39,  Westbonrne-grove,  or  any  part 
thereof  the  business  of  a  coal  merchant,  or  that  he  had 
used  or  allowed  the  same  to  be  used  in  any  manner  to 
lower  the  character  of  the  neighboorhood,  or  to  create 
a  nuisance  to  the  pit.,  or  that  any  damage  had  been 
done,  or  was  now  beiag  done,  to  the  pit.  by  reason  of 
his  receiving  orders  at  the  said  dwelling-honse  for  the 
supply  ,of  coals,  or  his  having  placed  in  the  window 
of  such  room  his  name,  as  alleged  in  the  said  bill. 

Selvn/n,  Q.C.  and  SaatuUm  appeared  in  support  of 
the  motion,  and  cited 

Kemp  V.  Sober,  1  Sim.  N.S.  517  ; 
Joktuton  V.  Hale,  2  K.  &  J.  414. 

Locock  Webb  appeared  for  the  deft.  Alpheus 
Andrews. 

J.  B.  Palmer,  Q.C.  mi  Boyle  for  the^eft  Rogers. 

Nov.  35. — ^The  Master  of  the  Rolls.— In  this 
case  an  application  was  made  to  the  court  by  the  pit. 
for  an  injunction  to  restrun  the  defts.  (or  rather  one 
of  the  dehs.)  from  patting  up  an  inscription  on  a  blind 
in  a  window  of  his  house,  stating  that  it  is  a  "  coal 
office."  Now,  the  dedsion  of  the  questions  involved 
depends,  in  the  first  place,  upon  the  construction  of  tbe 
covenants  which  form  part  of  the  l«ase  subject  to  which 
the  deft  Andrews  holds;  and,  secondly,  en  the  acU 
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dona  by  bim.  It  appears  tbat  hj  an  iudentore  dated 
tbe  25tb  Jan.  1859,  the  Ber.  William  Ganett  Lewis 
became  tbe  lessee  of  No.  39,  Westbourae-grore,  tbe 
house  in  question,  for  a  term  of  twenty-one  years,  from 
the  25th  Dec.  1 858,  at  the  rent  and  uuder  tbe  corenants 
therein  contained.  Among  those  corenants  was  tbe 
following:  [The  H.  R.  read  it,  as  abore  stated, 
and  continued.]  In  1862  Mr.  Lewis  assigned  all 
his  interest  in  the  premises  to  the  deft.  Mr.  Rogers, 
tinder  whom,  as  a  sab-lessee,  tbe  deft.  Andrews  claims. 
The  first  question  is,  whether  Andrews  is  bonnd  by 
the  covenant  which  I  have  read  ?  A  somewhat  bold 
argument  was  addressed  to  me  on  that  part  of  the 
case.  It  was  said  that  the  covenant  did  not  mn  with 
tbe  land ;  or,  if  it  did  that,  nevertheless,  Andrews  was 
not  bound  by  it,  as  he  was  nowhere  named  in  the 
indentures  in  which  it  wa*  contained.  I  suggested,  at 
tbe  time  when  that  argnment  was  sdranced,  tbat  I 
thought  it  was  not  good  law.  In  tbe  time  of  Queen 
Elizabeth,  perliap:i,  the  question  might  hare  been — 
as  in  fact  it  whs — doubtful.  Bat  Spencer'i  case  settled 
the  doubt.  The  6th  resolution  in  that  case,  and 
which  I  will  read  from  Mr.  Smith's  able  work,  the 
Leading  Cnses  at  Law,  is  to  this  effect— (1st  vol. 
p.  S2,  3rd  edit.) — "If  lessor  for  year*  core- 
nants to  repair  tbe  bonses  during  the  term  it  shall 
Innd  all  others  as  a  thing  which  is  appurtenant,  and 
goetb  with  tbe  land  in  whose  hands  soever  the  term 
shall  come ;  as  well  those  who  come  to  H  by  act  in 
law,  as  by  the  act  of  tbe  party,  for  all  is  one  having 
ngard  to  the  lessor.  And  if  the  law  should  not  be 
Boefa,  great  prejudice  might  aecme  to  bim ;  and  reason 
reqnlMS  tbat  they,  who  shall  take  benefit  of  such  oove- 
aant  when  the  lessor  makes  it  with  the  lessee,  should 
on  the  other  side,  be  bonnd  by  tbe  like  covenants  when 
the  lessee  makes  it  with  the  lessor."  There  are  a 
number  of  cases  collected  in  the  notes  to  Spenoer't 
case — all  establishing  tbe  law  a*  it  is  there  stated — 
vis.,  that  a  covenant  of  this  natnre  nms  with  the 
land.  I  am  of  opinion,  therefore,  that  on  this  part  of 
tbe  case  the  deft.  Andrews  is  hound  by  the  covenant. 
But  tbat  being  so,  tbe  next  qaestion  is,  whether  there 
has  been  a  breach  of  it  by  him  7  Now  what 
Mr.  Andrews  has  done  is  this :  there  is  a  bay 
window,  on  the  ground  floor  of  the  boose,  with  two 
side*  to  it,  which  I  may  call  lateral  windows.  On  one 
of  those  be  bss  put  np  his  name,  with  the  words 
"  Coal-office "  added.  He  tell*  us,  in  his  evidence, 
that  be  has  set  apart  one  room  for  the  purpose  of 
taking  in  orders  there  for  coals,  and  that  orders  are 
there  taken ;  but  he  adds,  that  no  coals  are  astnally 
jold  on  tbe  premises.  The  real  question  is,  whether 
tliat  is  a«ng  the  house  as  a  dwelUng-bonse  only? 
I  must  own  I  am  of  opinion  that  it  is  not.  It  is  true, 
coals  ai*  not  supplied  to  customers  on  the  premises, 
but  they  are  supplied  elsewhere,  by  the  party  at  tbe 
bonse,  to  customers  who  come  and  give  their  orden 
there.  I  have  myself  been  to  examine  tbe  locus  m  quo, 
and  I  found  conaiderable  difficulty  in  doing  so.  The 
(treat  was  taken  np  ;  but  I  law  this — ^which  was,  in 
fact,  alleged  by  the  deft. — that,  with  tbe  exception  of 
tbi*  boose,  and  three  others  near  it,  belonging  to  the 
same  landlord,  the  street  is  one  almost  entirely  oom- 
poied  of  shops.  That  may  or  may  not  be  an  advantage 
to  the  pit ;  but,  at  all  events,  here  are  four  house* 
dose  together,  and  certainly  not  in  tbeniselves  suited 
to  shop*.  I  find  on  one  of  them  a  plat*  with  tbe  word 
*'  Surgeon ;'  on  another,  tbe  word  **  Dentist."  Now,  I 
nnst  say,  tbat  I  think,  if  %  person  wanted  a  private 
dwelling-house,  he  would  feel  that,  to  bav*  a 
coal-office  next  door  would  be  a  most  nndesirable 
thing.  Tbat  being  so,  I  am  of  opmion,  npon  the 
jeoood  qnrstion,  that  as  the  lessee  has  eatezwl  into, 
or,  which  is  the  same  thing,  is  bound  by  the  covenant, 
.it  must  be  enforced,  unless  the  pit.  bss  done  any- 
^tUog  to  forfeit  hi*  right  to  have  it  perfonned.    As  to 


that,  it  was  said  that  a  photographer,  in  one  of  the 
adjoining  houses,  had  been  allow^  to  put  np  hi>  name  on 
the  window  of  his  house,  without  objection.  But  thit 
was  not  true  ;  or  if  it  was,  tbe  name  hu  been  it- 
moved  for  upwards  of  two  years.  I  think  the  pit.  his 
not  done  anything  to  forfeit  his  right  to  the  injan^oa 
he  now  seeks  ;  and  I  have,  nnder  the  drennutincei, 
no  option  to  exerdse.  I  must  grant  the  utjuDction  te 
restrain  tbe  defts.  in  the  terms  of  the  prayer  of  the 
hill,  from  putting  up  the  notice  complained  of. 

Solicitor  for  pit.  B.  J.  Rieket. 

Solicitor  for  deft  D.  Abton. 

J%itrsdaj/,  Die.  3. 

BiBDSALL  V.   BBADIAT. 

Praetiet — Award — Order  toptrform. 
Whert  a  pU.  had  been  ordered  to  complf  mtk  lie 

termt  of  an  award  tXereafler  to  he  vuide,  iyt  ni<* 

the  award  teat  made  he  rtfiaed  to  to  do:  it  was 
Beld,  that  the  proper  course  wa*  not  to  oUaA  kimjtr 

contend  of  the  order  made,  l»U  to  utdhe  anotia* 

order  dirtying  him  to  complg  urilh  the  terns  cf 

the  award  within  a  certain  time ;  otherwiie  that  ie 

ihouid  be  attached. 

This  was  a  motion  on  behalf  of  tbe  deft,  in  the 
suit  for  an  order  directing  tbe  pit  to  obey  an  award. 

It  appeared  that  an  order  had  bean  made  in  the  suit 
on  tbe  23rd  Deo.  1862,  by  which  the  pit  had  beta 
directed  to  do  all  auch  acts  as  might  be  neoessary  for 
tbe  purpose  of  carrying  ont  an  award  thereaftei  to  be 
nude.  The  award  was  duly  pronounoed  by  the  arii- 
trator,  but  it  had  not  been  made  a  rule  of  court  Tbe 
pit.,  notwithstanding  the  order  of  the  23rd  Dec.  1862, 
refused  to  do  anything  to  effectuate  the  award. 

Francie  Webb  now  moved  for  an  order  to  the  effect 
above  stated.  He  aaid  that  the  old  practice  wu  to 
serve  the  party  who  refused  to  oomply  with  •> 
award  with  notioe  to  appear  and  abow  cause  wbjr  be 
so  refused;  and  then,  npon  an  order  being  made  com- 
pelling him  to  perform  tbe  award,  and  his  disobedieiioe 
to  that  order,  to  issoe  an  attachment  against  liisi. 
Here  tbe  order  of  tbe  23rd  Dec  had  been  disobeyed, 
bnt  it  was  not  at  present  sought  to  do  more  Uiu  t» 
compel  tbe  pit  to  perform  tbe  award. 

Tbe  Masisb  of  tbe  Bolls. — Are  yon  sure,  Mr. 
Webb,  that  tbe  order  you  ask  is  comet  7  Oogbthe 
not  to  be  attached  at  once  for  disobedienoe  ? 

Webb  submitted  tbat  such  an  order  as  he  now  moved 
for  was  in  accordance  with  the  exiating  practice. 

The  Master  of  th*  Bolls,  after  some  oonsUen- 
tion,  swd :— I  will  make  the  order  aooerdhig  to  tbe 
terms  of  the  notioe  of  motion.  If  the  pit  does  sot 
obey  it  within,  say  ten  days,  let  an  attachment  iM* 
against  bim  for  contempt 


v.  0.  KINDEBSLET'S  COUBT. 

Beported  bj  Joemia  MnciXR  and  O.  T.  KDWiSMk  £•«»• 
Banlstei>«t-Law. 

Fridajf,  Ifov.  SO. 

WOBDBWOBTB  V.   PAKUXi. 

Praelioe — Sewivor. 

Where  on  admiaittration  euit  has  abated  bf  reeso*  "/ 

the  tote  pit.  dgistg  without  ang  trasumitium  of  ^ 

iHtereet,  the  32iu{  CentiMated  Order  it  net  apfHt- 

able,  but  the  court,  t^ton  a  bill  ^  revivor  beinffi>'t 

wilt  make  on  ardtr  to  revive  in  the  utualfirm. 

Tbe  original  bill  in  this  suit  had  been  filed  uilSM, 

being  a  suit  for  the  administration  of  a  testator's  rnl 

and  personal  estate.    Tbe   pit.  was  tenant  for  \ih  » 

possession,  and  the  defts.  were  some  of  them  tensnl* 

for  life  in  remainder,  and  others  had  absolute  interest^ 

oontbgent  on  their  surviving  the  pit    Tae  pit,  I" 
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fint  tenant  for  life,  liowerer,  bad  outlived  the  ctber 
pcrtiea,  and  sb*  was  now  dead. 

CharUt  Bromie  now  mored  for  an  order  of 
itriTor. — It  bad  been  held  in  WatU  r.  WatU,  Jobns. 
691,  tbat  s  oommon  order  of  remor  was  not  safficient 
wbere  tbe  interest  of  the  parly  bad  wbollj  determined ; 
in  other  worda,  tbat  the  15  &  16  Vict  c.  80,  s.  52, 
did  not  appi;  to  soch  a  case.  It  was  necessary  then  to 
proeeed  nnder  tbe  old  practice,  which  made  it  incnm- 
bent  on  bim  to  exhibit  a  bill  of  reriror  or  supplemental 
bill  in  order  to  obtain  tbe  nsual  order  to  reTire  the 
suit.  This  bad  been  done  in  tbe  present  case.  The 
eld  praetio*  was  regulated  bj  the  orders  of  1845, 
which  had  been  abrogated  by  the  Consolidated  Orders, 
bat  no  new  orders  had  been  substituted  for  them.  In 
consequence  therefore  of  there  being  no  orders  by 
which  the  practice  in  auch  a  case  was  regulated,  he 
Biked  tbat  the  supplemental  bill  which  bad  been  filed 
should  be  treated  as  a  snpplementat  statement  nnder 
tbe  3^nd  Consolidated  Order.  The  order  would  be 
serred  on  tin  defts.,  who  would  then  be  entitled  to 
object. 

The  VlCE-CRAirCKi.LOB  said  it  was  a  case  where 
the  nsnal  order  might  be  made,  viz.,  tbat  tbe  snit 
which  had  been  abated  might  stand  rsrired,  and  be 
in  the  same  plight  and  condition  as  the  same  was  in  at 
the  time  of  tbe  abatement. 


V.  O.   STUA&T'S   OOtTBT. 

Beported  br  Jum  B.  Oathmw  and  Edwako  Whislow, 
Esqiw.,  of  Uucoln'i-Uui,  BaiTlate».«t-Law. 

Thundiy,  Nov.  19. 
Smith  v.  JoHSaon. 

CtpfrigU — Copj/right  Amendment  Act,  5^6  Vict, 
c.  ii^PtMUkmg  a  part  or  portion  of  a  work 
"  Mparute/y  oriingfy,"  an  infrvtgtment  <y*(As  18M 
lectkm  of  Me  Act, 

In  1849  the  j»ft.  iw«<«  a  $erie$  of  tales  for  a  veMy 
ptriodical,  in  which  they  were  publithed.  In  1863 
the  deft,  the  proprietor,  ia  a  nppkmenimy  mtmber 
of  the  lame  periodical,  commenced  a  republiealion 
of  one  of  the  talet,  and  that  republication  had 
been  contimied  in  mpplementan/  mimiers  ever  since 
(mcA  numiers,  however,  containing  other  tales  be- 
tides the  pH:s) : 

Beld,  that  this  was  a  publishing  "  separately,"  within 
the  meaning  of  the  ISt/i  section  of  the  Copyright 
Act ;  and  having  been  made  without  the  content  of 
the  pU.  or  his  assigns,  it  was  restrained  by  the 
court. 

Bacon,  Q.  C.  and  Wesllaie  moved  for  an  injunc- 
tion on  behalf  of  tbe  pit  John  Frederick  Smith,  to 
restrain  the  defts.  William  Spencer  Johnson  and 
Thomas  Wilson,  their  printers,  publishers  and  agents, 
from  "publishing,  or  suffering  to  be  pnbliabed,  or  aiding, 
or  being  concerned  in  the  publishing  of  certain  tales 
eomprised  under  the  title  of  '  The  Chronicles  of  Stan- 
field  Hall,'  or  any  of  them,  or  any  part  thereof  re- 
aptctirely,  in  any  supplementary  number  of  tbe 
I-ondon  Joumtd,  or  otherwise,  without  tbe  consent 
preriously  obuined  of  the  pit,  the  author,  or  his 
assigns." 

The  bni  stated  that  the  London  Journal  is  a  weekly 
periodical  consisting  of  tales,  a  part  of  one  or  more 
tales  appearing  in  each  number.  In  or  about  the 
y«r  1849  the  pit,  the  then  proprietor  of  the  London 
Journal,  compoiged  for  it  three  talea,  called  "  Ulrich 
«e  Saxon,"  "The  Heiress"  and  " Cromwell,  or  the 
Protector's  Oath,"  which  were  comprised  under  the 
consmon  title  of  "The  Chronicles  of  SUnfield  Hall," 
and  were  published  in  the  said  periodical  in  or  about 
the  same  year.  On  that  occasion  the  pit  did  not 
atsign  or  nlinqnisb  to  the  said  proprietors   of  tbe 


London  Journal  any  of  the  rights  which  are  grunted 
or  reserved  to  authors  by  law. 

The  defts ,  the  present  proprietors  of  the  London 
Journal,  were  now  publishing  weekly  what  waa  called 
a  supplementary  number  of  the  London  Journal, 
bearing  on  its  face  that  it  was  to  be  had  with  or  with- 
out the  current  nnmher  of  the  London  Journal,  and 
containing  each  week  pans  of  several  tales.  In  the 
supplementary  number  for  Saturday,  27th  June  1863, 
there  waa  commenced  a  republication  of  the  tale 
called  "  Ulrich  the  Saxon,''  umler  the  title  of 
"  StanBeld  Hall,"  by  John  Frederick  Smith,  Esq.,  and 
that  republication  bad  been  continued  by  the  appear- 
ance of  a  farther  part  of  the  same  tale  in  each  succeed- 
ing supplementary  number.  In  the  headings  of  th» 
supplementary  number  there  was  printed  in  capital 
letters,  "  A  Re-issae  of  John  Frederick  Smith's  best 
Tales,  ■  StanfieM  Hall,'  and  'Amy  Lawrence,  the 
Freemasoii's  Daughter.' " 

The  pit  had  never  given  his  consent  to  this  re- 
publication, and  by  his  bill  in  this  suit  he  alleged  that 
be  held  all  his  riglits  in  respect  of  the  tales  comprised 
under  the  title  of  "  Stanfield  Hall,"  in  trust  for  Measrs. 
Fetter  and  Galpin,  of  La  Belle  Sanvage-yard,  who,  on 
the  6th  Not.  inst.,  wrote  to  tbe  defts.  requesting  them 
at  once  to  discontinne  the  republioation  of  the  said 
tales,  which,  however,  they  ultimately  tefnsed  to  do. 
It  was  also  alleged  that  the  deft  threatened,  and  in- 
tended, to  continue  the  repnblication  of  these  tales  in 
the  supplementary  numbers  of  the  London  Journal. 

For  the  pit  it  was  contended  that  the  real  question 
was,  whether  the  republication  was  a  separate  publica- 
tion within  the  meaning  of  the  Copyright  Amendment 
Act    The  18th  section  of  5  &  6  Vict  &  45,  was  as 
follows :— "  And  be  it  enacted,  that  when  any  pub- 
lisher or  other  person  shall,  before  or  at  the  time  of 
the  passing  of  this  Act,   hnve  projected,   conducted 
and  oariied  on,   or  shall  hereafter   project,  conduct 
and  carry  on,  or  be  the  proprietor  of  any  encyclope- 
dia, review,  magazine,  periodical,  or  work  published  ia 
a  series  of  books  or  parts,  or  any  book  whatsoever,  and 
shall   have  employed  or  shall  employ  any  persons  t» 
compose   the    same,  or    any  volumes,   parts,  essays, 
articles,  or  portions  thereof,   for  publication  in  or  as 
part  of  the   same,  and    euch  works,  volumes,  parts, 
essays,  articles,  or  portions  shall  have  been  or  ehall 
hereafter  be  composed  under  such  employment,  on  tbe 
terms  that  the    copyright    therein    shall   belong   to 
such   proprietor,   projector,   publisher,   or  conductor, 
and    paid    for    by   such   proprietor,   projector,  pub- 
lisher,   or  conductor,    the  copyright    in    every  such 
encydopodia,    review,     magazme,     periodical     work, 
and    work    published    in    a    series    of    books    or 
parts,    and    in    every  volume,    part,    essay,    article, 
and  portion  so  composed  and  paid  for,  shall  be  tbe 
property  of  such   proprietor,   projector,    publisher,  or 
other  conductor,  who  shall  enjoy  the  snme  rights  as  if 
he  were  tbe  actual  author  thereof,  and  shall  have  such 
term  of  copyright  therein  as  is  given  to  the  authors  of 
books  by  this  Act.    Except  only  tbat  in  the  case  of 
essays,  articles,  or  portions  forming  part  of  and  first 
published  in  reviews,  magazines,  or  other  periodical 
works  of  a  like  nature,  after  the  term  of  twenty-eight 
years  from  the  first  publication  thereof  respectively, 
the  right  of  publishing  the  same  in   a  separate  form 
shall  revert  to  the  author  for   tbe  remainder  of   the 
term  given  by  this  Act :  provided  always,  that  during 
the  term  of  twenty-eight  years  the  said   proprietor, 
projector,  publisher,   or  conductor,  shall  not  publish 
any    such    essay,    article,  or  portion    separately    or 
singly,  without  the  consent  previously  obtained  of  the 
author  thereof,  or  bis  assigns."    They  referred  to  thu 
cases  of 

Mayhew  T.  Maxwell,  1  J.  &  H.  312 ;  and 
The  Bishop  of  Uereford  v.  Griffin,  15  Sim.  190. 
Matins,  Q.C.  and  Speed,  for  the  defts.,  contended, 
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fint,  that  the  act  complained  of  was  not  a  violation 
of  the  statnte.  The  author,  nader  the  Act,  had  no 
copyright ;  his  only  right  was  to  prohibit  any  pab- 
licatioQ  in  a  separate  or  single  form— that  was,  any 
poblication  of  bis  complete  story  without  others, 
in  this  case  all  that  the  defts.  did  was  to  pnblisb  in  a 
supplementary  form  parts  of  the  tales,  just  as  if  they 
were  published  for  the  first  time,  though  not  always 
conjoined  as  they  were  in  the  first  instance.  The 
cases  of  the  Bithop  of  Btreford  T.  Grifia,  and 
Mayhem  ▼.  Maxwell,  were  to  be  distinguished  from 
the  present.  Bnt  secondly,  the  pit.  had  lost  any 
.  right  he  had  by  his  acquiescence.  The  publication  had 
been  going  un  for  a  year,  twenty-three  parts  of  the 
tale  of  "  Stantield  Hall  "  had  been  published,  and  it 
would  now  be  most  oppressive  to  interfere  with  the 
publication.  Under  these  circumstances  it  was  sub- 
mitted that  the  motion  must  be  refused. 

The  Vice-Chastcbllor. — The  proviso  in  the  Act 
of  Parliament  which  prohibits  a  publication  "separately 
and  singly"  is  a  proviso  intended  for  the  benefit  and 
protection  of  aathors.  This  court  in  previous  cases 
has,  and  I  thmk  wisely,  construed  the  language  of  the 
Act  so  as  to  afford  tliat  protection  which  was  clearly 
intended  by  the  Legislature ;  and  that  protection 
being  intended,  it  is  the  duty  of  this  court  to  give  the 
relief  now  asked.  In  the  case  cited  before  tbe  Vice- 
Chancellor  of  England  (,The  Bithop  of  Bere/ord  ▼ 
Griffitt),  it  was  said  in  argument  that  the  meaning  of 
the  proviso,  taken  with  the  whole  clause,  is  not  to  vest 
s  copyright  in  the  proprietors  or  publishers  of  a 
periodical  work,  but  simply  to  give  them  a  licence  to 
use  the  matter  for  a  particular  purpose.  That  was  the 
Tiew  adopted  by  tbe  Vice-Chsncellor  of  England,  that 
wia  the  view  subsequently  adopted  by  Wood,  V.  C, 
•ad  that  is  the  view  which,  upon  the  construction  of 
the  language  of  the  Act,  fortified  by  these  authorities, 
I  feel  myself  bound  to  take.  The  first  part  of  the 
clanse  contemplates  a  publication  of  works,  called 
periodical  works,  in  parts,  and  it  contemplates 
the  labour  which  authors  bestow  in  composing 
literary  works  which  are  to  be  published  as 
portions  of  those  parts.  Tbe  words  "  parts  and  por- 
tions "  occurring  in  this  dauss  are  extremely  signifi- 
cant, and  fully  justify  the  view  which  this  court  bas 
taken  in  previous  cases.  Keeping  in  view  this  principle 
of  construction — that  tbe  Act  of  Parliament  was  in- 
tended to  give  «  licence  only  to  tbe  proprietors  of 
periodical  works  purchasing  and  paying  for  a  literary 
composition  to  be  published  as  a  part  or  portion  of  a 
periodical  work—  the  construction  uf  the  words  in  the 
proviso  which  prohibit  them  from  publishing  these 
parts  or  portions  which  "  alone  "  are  the  property  of 
tbe  author,  from  publishing  these  portions  "separately 
and  singly,"  seems  reasonably  plain.  "  Publishing 
separately"  must  mean  publishing  separately  from 
■omelbing.  What  is  that  "  publishing  "  which  the  Act 
of  Parliament  says  shall  not  be  separately  made  ?  It 
must  be  the  publishing  of  the  part  or  portion  sepa- 
rately from  that  which  has  been  before  published. 
That  that  is  the  view  which  has  been  previously  taken 
the  cases  show,  and  the  language  in  tlie  case  of 
Mayhem  v.  Maxwell  was  to  the  effect  that  the  deft, 
•hould  be  prohibited  from  publishing  the  literary  woik 
then  in  question  otherwise  than  as  part  of  tbe 
Christmas  number  of  tbe  Welcome  Guett.  Now, 
that  Christmas  number  was  a  thing  called  a  "  part " 
in  the  Act  of  Parliament  which  describes  these 
periodical  works  as  being  published  in  a  series  of  parts 
and  numbers.  The  Christmas  number  is  part  or  por- 
tion of  the  other  composition.  The  order  of  this  court 
peremptorily  prohibited  tbe  deft.  Maxwell  from  pub- 
lishing it  separately  from  the  other  part  or  nnmber. 
What  has  tbe  deft,  in  this  case  done?  He  bas  acquired, 
nnder  tbe  first  clause  of  tlie  Act  of  Parliament,  an 
•ctual  property  in  this  literary  composition,  which  is 


called  "  The  Stanfield  Hall  Tales,"  published  m  per- 
tions  or  parts  of  a  certain  periodical  work.  The  Act  of 
Parliament  says  the  publishers  shall  not  publish  time 
portions  separately  from  those  parts  for  the  publicatioa 
of  which  they  have  obtained  a  licence  already.  What 
they  have  dona  is  to  print  tbe  portions  ahready  pab- 
lished  of  those  antecedent  parts  in  what  is  callbl  a 
supplementary  number,  and  which  may  be  pnrcbueit 
with  or  without  the  number  in  which  the  "  portioiu " 
were  originally  publuhed.  That  is  a  separate  palili- 
cation — separnte  from  the  "  part "  in  which  it  was 
originally  published.  To  reprint  in  numbers  which  miy 
be  had  with  or  without  the  concurrent  number  of  the 
work,  is  an  act  not  permitted  by  the  Legislatnre.  I 
must  therefore  restrain  fhe  defts.  by  an  injnnctioa  in 
the  terms  prayed  for.  The  case  comes  within  the  deosioa 
of  Mayhero  v.  Maxwell,  which  followed  the  decision  in 
the  Biehop  of  Bereford  v.  Griffin,  where  tbe  lata 
V.  C.  of  England  considered  that  an  author  wu 
entitled  to  tbe  protection  of  this  coart ;  and  I  am  veiy 
glad  the  Legislature  bas  given  to  authors  a  right  t» 
such  a  protection.  As  to  the  argument  that  the  pit. 
has  forfeited  that  right,  there  is  scarcely  any  pistesce 
for  it ;  bnt  it  is  said  that  it  will  be  more  coavenient 
to  allow  tbe  publication  to  go  on,  and  keep  an  accooat 
of  tbe  profits.  That,  however,  is  a  matter  for  the 
parties  themselves  to  decide  upon.  The  pit.  being 
right  in  his  contention,  a  nmilar  injunction  to  that 
which  tbe  law  bas  sanctioned  in  other  cases  ought  to 
be  granted  to  him.  As  to  tbe  other  argnmeat, 
that  this  is  a  publication  conjoined  with  other  worb, 
it  is  not  EOiud. 

The  order  was  in  the  following  terms :— ''  Tkit 
those  portions  of  tbe  London  Journal  called  'Tbe 
Stanfield  Hall  Tales,'  must  not  be  published  other- 
wise than  as  portions  or  parts  of  the  numbers  ia  which 
they  have  been  previously  published,  or  in  sny  othar 
way  separately  or  Mngly,  without  the  consent  orliceooe 
of  the  pit." 

Solicitors:  for  the  pit.,  AthurttuiiMorrit;  fwths 
defts.,  Benham  and  Tiadell. 


Tuetday,  Nov.  24. 

Tatlob  v.  Sparrow. 

Ctutody  of  title-deeds — Dtvieeet  m  Irtut—TenoKtfir 

life  and  remainderman. 

Teitator  dented  the  residue  of  his  real  eslale  <e  li* 

pits,  and  their  heirs,  upon  trust  to  permit  and  i*J'i' 

hit  sisters-in-law  S.  and  M.  to  receive    and  lib 

the  rents  and  profits  for  lift,    without  poaer  tf 

anticipation,  and  in  case  either  should  die  or  marrj, 

then  the  one  turvicing  and  remaining  unnamtdo 

receive  the  »&>&  tncome ;  but  in  ease  ioth  j4o«» 

marry,  then  upon  trust  to  seU  and  dittriitiU  tk 

proceeds  in  manner  thartinajier  mentioHtd,  atifd<9 

had  both  died ;  and  from  and  after  the  decease  sf 

thtm  the  said  S.  and  M.,  or  botA  of  them  mirrf 

tug,  then  testator  directed  the  pits,  to  sUmd  pm- 

tessedof  the  trust-fimds,  upon  trurt  to  <Sr«fe  <** 

tame  amongst  hit  nephews  and  nieces  (naming  ik*) 

tquaify.     The  ttnanit  for  life  were  engxnoered  I* 

renew  leattt  for  terms  of  yean  in  the  namet  o/ut 

trustees.     S.  died  in  the  lifetime  of  the  tettetor: 

Beld,  that  M.,  the  legal  tenant  far  life,  having  f<*- 

session  of  the  title-deeds,  was  entitled  to  retain ««" 

as  against  (Ae  pits,  the  truiteet. 

This  was  an  administration  suit. 

George  Taylor,  of  Edgbaston-street,  BirminghsB, 

by  his  will,  dated  the  16tb  Haivb  1857,  devised  ud 

bequeathed    unto  his  two  nephews,  the  pits.  3af 

Taylor    and    George  Taylor,  thour   beirs,    execalors, 

&C.,  all  the  residue  of  bis  real  and  peraonal  efts«» 

upon    trust  to   permit    and  suffer   his  sisters-in-U» 

Sophia  Sparrow  and  tbe  deft.   Matilda  Spane",  * 
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leeciTe  and  take  the  rentt,  interest,  diTidends  and 
amiaal  proceeds  tliereof  for  and  during  the  term  of 
tbeir  natnral  Urea,  to  and  for  their  own  use  and  benefit, 
and  their  respectir*  receipt*  alone  ibonld  be  the  only 
good  and  efiectnal  discharge  for  the  same  ;  and  the 
aame  should  be  received  by  the  said  Sophia  Sparrow 
and  Matilda  Sparrow  notwithstanding  any  assignment 
or  disposition  by  either  of  them  made ;  and  in  case 
•itber  of  them,  the  said  Sophia  and  Matilda  Sparrow, 
sbonid  depart  this  life,  or  marry,  then  the  one  sor- 
▼iving  and  remaining  nnmarricd  sbonid  be  entitled  to 
Teceire  the  whole  of  the  income  arising  from  testator's 
•aid  estate  aod  efiecis,  as  the  same  should  become  due 
and  payable  ;  bnt  in  case  both  of  them  should  marry, 
then  testator  directed  his  trustees  to  stand  pos- 
sessed of  his  estate  and  cfiects,  npon  trust  to 
•ell  the  same,  aod  to  pay  and  distribute  the 
money  to  arise  from  the  sale  in  the  manner 
tberein  mentioned,  as  if  they  had  both  departed  this 
life.  And  from  and  after  the  decease  of  them,  or  both 
of  them  manying,  then  testator  directed  his  trustees  to 
stand  possessed  of  the  trust-fnnds  upon  trust  to  pay 
and  divide  the  same  amongst  the  testator's  nephews  and 
nieces  (naming  them)  equally.  And  the  testator  em- 
powered bis  trustees  to  stand  possessed  of  the  share  of 
any  nephew  or  niece  dying  before  the  distribution  of 
bis  estate,  opon  trust  to  invest  the  same  and  apply  the 
proceeds  for  the  benefit  of  the  children  by  the  first 
marriage  of  such  nephew  or  niece.  He  also  em- 
powered bis  tmstees,  or  hi*  said  sisters-in-law  Sophia 
Sparrow  aod  Matilda  Sparrow  alone,  to  pay  to  any 
ground  landlord  any  sum  of  money  which  should  be 
awarded,  or  which  should  be  payable  from  his  estate  by 
nason  of  the  expiration  of  any  leas*  during  the  life  or 
lives  of  bis  sisters-in-law,  or  which  might  be  recover- 
able by  any  breach  or  default  in  the  fulfilment  of  any 
of  the  covenants  in  any  lease  under  which  he  held  any 
of  bis  properties.  The  testator  also  empowered  bis 
said  sisters-in-law  to  renew  any  leas*  of  my  part  of 
bis  estate  for  a  term  of  years,  with  power  to  take 
down  each  baildings  as  might  b«  erected  thereon,  and 
erect  others  more  suitable  and  convenient,  as  tbey 
sbonid  be  advised.  The  testator  also  charged  bis 
estate  with  a  snm  of  money  not  exceeding  4000/. 
for  the  abov*  purposes;  and  he  authorised  his 
trustees  te  take  such  leases  in  their  names  and  to  hold 
tbem  npon  the  trusts  of  his  will.  The  testator  also 
appointed  bis  said  sisters-in-Uw  the  executrixes  and 
til*  pita,  trostees  of  his  will,  and  devised  to  the  pits. 
all  estates  vested  in  him  on  mortgage  or  upon  trust. 

Subsequently  to  the  date  of  the  will  Sophia  Sparrow 
died;  and  by  a  codicil,  dated  7th  Feb.  1861,  the 
testator  appointed  the  deft.  Matilda  Sparrow  sole 
esecatrix  of  his  will  and  codicil. 

The  testator,  at  his  death  in  Oct.  1861,  was  seised  of 
or  entitled  to  certain  freehold  property  at  Birmingham, 
coiubting  of  several  houses,  and  also  to  leaseholds,  and 
the  deft,  ilatilda  Sparrow,  upon  the  decease  of  the 
testator,  possessed  herself  of  the  several  title-deeds 
relating  to  the  testator's  freehold  and  leasehold  pro- 
perties. The  pits.,  as  devisees  in  trust,  and  devisees  of 
mortgsge  and  trust  estates,  applied  to  the  deft,  to  band 
over  these  deeds  to  them.  This  she  refused  to  do.  After 
some  eoitespondence,  on  the  23rd  Jan.  1863  the  pits.' 
solidtor  made  a  formal  demand  of  the  deeds  ;  and  on 
the  follovring  5tb  March  this  bill  was  filed  against  the 
tenant  for  life  Matilda  Sparrow  and  Jacob  Townshend 
Taylor,  as  one  of  the  residuary  legatees  in  remainder, 
praying,  amongst  other  things,  for  the  proper  adminis- 
tration of  the  tnuts  of  the  will,  and  "  that  all  proper 
directions  might  b*  given  respecting  the  custody  of 
th*  title-deeds  and  securities  relating  to  or  forming 
part  of  th*  testator's  estate." 

Boom,  Q.  C.  and  Betuhate,  for  the  pits.,  argned 
that  they,  as  remaindermen  of  the  testator's  legal 
MUte  nndir  tb*  will,  were  entitled  to  the  custody  of 


the  title-deeds,  which  were  unsafe  in  the  keeping  of 
the  tenant  for  life.  They,  as  trustees,  had  certain 
onerous  and  important  duties  to  perform,  and  they 
submitted  that,  if  the  court  should  be  of  opinion  that 
they  were  not  entitled  to  the  deeds,  at  lea!>t  it  would 
impose  such  terms  on  the  tenant  for  life  as  would 
ensure  the  safety  of  the  deeds  and  exonerate  the  trus- 
tees from  liability.     Tbey  cited 

Lady  LangdaU  v.  Briggt,  8  De  G.  M.  &  G.  416, 

439; 
Warren  v.  Ri«fa7/,  1  John.  &  H.  1. 

Maim*  aod  C.  lluU,  for  the  deft.  Matilda  Sparrow, 
contended  that  she,  as  legal  owner  of  the  property, 
was  entitled  to  the  custody  of  the  deeds. 

0.  Uorgan,  for  the  deft  Jacob  T.  Taylor,  re- 
ferred to 

Let  V.  Pritaux,  3  Bro.  C.  C.  383 ; 
Lewin  on  TrusU,  488. 

The  V10B-CHAIICE1.LOK.— I  see  no  reason  for 
changing  the  custody  of  these  title-deeds.  It  is  not 
the  rule  of  the  court  to  do  so  in  such  a  case ;  and  as 
to  the  deft,  giving  security,  that  would  be  a  strange 
thing  to  require  in  a  case  where  no  danger  ba*  been 
suggested.  The  circumstances  in  the  case  of  Lady 
Langdali  t.  Briggi  wer*  very  different.  No  rule  was 
there  laid  down  which  is  applicable  to  this  case.  But  I 
observe  that,  according  to  Mr.  Lewin  (Tmstees,  p. 
B93,  n.),  tb*  Conrt  of  C.  P.  seems  to  have  recently 
Inid  down  a  rale,  or  rather  approved  of  a  rale  pre- 
viously laid  down  and  in  early  times  acted  on,  to  the 
effect  that,  "  where  the  estates  are  legal,  the  person  in 
possession  of  the  deeds,  whether  tenant  for  life  or  re- 
mainderman, may  hold  them.  The  rate  is,  who  first 
Ukes,  be  keeps :  (Fatter  v.  Crabi,  12  C.  B.  136)." 
That  is  quite  intelligible  at  law,  because  it  could  not 
be  said  that  th*  possession  was  wrongful  if  the  person 
had  any  interest  in  the  property,  and  in  such  a  cass  a 
court  of  law  would  not  change  the  possession  of  the 
deeds,  and  this  court  very  rarely  interferes  with  the 
possession  of  deeds  when  found  in  the  hands  of  a 
tenant  for  life,  particulurly  when  there  is  no  sugges- 
tion that  there  is  any  danger.  As  to  the  peculiar 
rale  in  reference  to  the  case  of  a  father  and  son, 
noticed  in  the  case  of  Warren  v.  RudaV,  I  never 
heard  of  any  such  rule.  But,  no  doubt.  Wood,  V.  C. 
found  good  reason  for  stating  what  hs  did  in  that  case. 
It  is,  however,  only  an  o6iV<r  dictum.  I  cannot 
make  any  order  for  changing  the  custody  of  the  deeds 
in  this  ease. 

Solicitors  for  the  pits.,  EUdale  and  Byrne,  agents  for 
Homfray  and  BoAerlon,  Brierley-hill,  Staffordsbir*  ; 
for  til*  defts.,  Chetttr  and  Urquhart. 


V.  C.  "WOOD'S  COTJKT. 

Bcported  by  W.  H.  IlmmET  and  Eowasd  Llovd,  Esqrs., 
Barrlsters-at-Law. 


3fond<^,  Nov.  16. 
WnrrE  v.  CASMABTBim  ahd  Cabdioan  Railwat 

COJIPANT. 

Ptiilic  company — Practict — Suit  by  thareholders— 
Demurrer. 

The  director*  of  a  railicay  company  ienied  bond*  for 
the  ptirpoet  of  paying  a  contractor  the  price  oj 
ttorkt  performed  Jy  him  in  the  proiecution  of  the 
objeett  of  the  company.  Thete  were  in  excesi  of 
their  authorised  capital  anl^  the  borrowing  power* 
granted  to  them  by  Parliament : 

Held,  on  demurrer,  that  thi*  teas  no<  illegal. 

A  suit  by  a  shareholder  must  be  on  behat/'  of  himself 
and  all  other  the  shareholder*  of  the  company. 
Demurrer. 
This  was  a  bill  filed  by  one  of  the  shareholders  of 

th*    Carmarthen    and   Cardigan    lUilway   Company 
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againat  the  company,  their  directors,  and  a  contractor 
of  the  nume  of  Uolden,  prajing  for  a  declaration  of  the 
illegalitj  of  cartain  bonds  issued  bj  the  company,  and 
for  an  injunction  to  restrain  the  company  from  issu- 
ing any  bonds,  &c.  not  authorised  by  their  Acta. 

The  company  bad  been  authorised  to  raise  200,0002. 
and  174,000/.  capital,  of  which  1 37,2842.  13s.  6d. 
had  been  raised,  and  to  borrow  60,000/.  and  58,000/. 
The  whole  of  the  former  sum  had  been  borrowed,  but 
none  of  the  latter.  The  amount  of  the  bonds  exceeded 
the  58,000/: 

The  allegations  of  the  bill  upon  which  the  question 
turned  were  the  following  paragraphs : — 

"  7.  The  snm  so  receivod  on  account  of  capital  and 
for  loans  was  wholly  insufficient  for  carrying  into  eifect 
tbj  objects  of  the  said  company,  and  having  spent  the 
whole  of  the  paid-up  capital  and  the  amount  so  raised 
by  loans,  and  being  unable  to  obtain  any  more  money 
on  account  of  the  subscribed  capital,  the  directors  of 
the  company,  the  defts.  other  than  tba  (aid  H.  A. 
Holden,  deviised  a  scheme  fur  erading  the  restriction 
contained  in  the  said  Act  as  to  the  amount  of  money 
the  company  was  empowered  to  borrow,  and  in  pnr- 
■nance  of  such  scheme  they  proposed  to  the  contractors 
for  the  construction  of  the  railway  to  pay  them  the 
amount  of  their  contracts  for  the  work  to  be  done  by 
bonds  or  obligutioos  of  the  said  company,  payable  at 
certain  specified  deferred  periods,  with  interest  half- 
yearly  ;  in  the  meantime  snch  bonds  to  be  issued  in 
(uch  manner  and  for  such  amounts  as  the  contractors 
might  desire. 

"  8.  The  contractors,  before  agreeing  to  accept  pay- 
ment in  this  manner,  ascertained,  as  the  fact  was,  that 
these  bonds  could  only  be  negotiated  at  a  discount  of 
from  20  to  25  per  cent.,  and  made  their  contracts 
accordingly. 

"9.  The  effect  of  this  arrangement  was,  that  the 
company  pjid  for  the  execution  of  its  works  a  much 
larger  snm  than  would  have  been  paid  had  the  pay- 
ment been  made  instead  of  these  bonds;  and  the 
property  of  the  company  and  of  the  ihnreholden  on 
which  the  whole  of  the  paid-up  capital  of  the  company 
and  the  60,000/.  so  borrowed,  became  charged  with  a 
debt  of  many  thousands  of  pounds  wholly  unauthorised 
to  be  created." 

II.  The  form  of  these  bonds  was  then  set  out, 
which  did  not  vary  from  the  usual  form  of  bonds  of 
joint-stock  companies. 

Tba  bill  then  alleged  that  in  1662  th«  company 
had  obtained  a  fresh  Act,  enabling  tbem  to  raise 
fresh  capital,  and  conferring  upon  them  extended 
borrowing  powers,  and  proceeded  as  follows : — 

"  15.  Notwithstanding  the  powers  conferred  by  the 
last-mentioned  Act  upon  the  company  for  the  raising 
of  additional  capital  to  the  amount  of  174,000/.,  no 
ateps  whatever  had  been  taken  for  that  purpose,  but 
in  lieu  thereof  the  defts.,  other  than  the  deft.  H.  A. 
Holden,  are  proceeding  to  cany  out  the  works 
authorised  by  their  several  Acta  of  Parliament  by 
means  of  bonds  as  before  mentioned. 

"  16.  The  bonds  so  utsned  would  appear  to  be 
eeenrities  within  the  meaning  of  the  borrowing  powers 
contained  in  the  said  Acts  of  Parliament,  and  there 
is  nothing  apparent  thereon  by  which  the  public  can 
know  whether  such  bonds  form  part  of  the  money 
antborised  by  the  said  Acts  to  be  borrowed,  or  under 
what  authority  the  said  bonds  are  created." 

"  19.  The  pit.  hai  also  lately  discovered,  as  the  fact 
is,  that  in  the  month  of  Jan.  1862  the  defts.,  other 
than  the  deft.  U.  A.  Holden,  not  having  sufficient 
funds  to  make  the  deposit  required  by  the  standing 
Orders  of  Parliament  on  making  their  applieatiou  for 
the  said  Act 'of  1862,'  applied  to  an  agent  to  raise 
money  for  them,  and  they  did  accordingly  raise,  through 
the  said  agent,  between  11,000/.  and  12,000/.,  tor 
which    they   issutd   buiids  ot  the  company  similar  in 


form  to  those  before  mentioned ;  and  the  money  lo 
raised,  to  the  amount  of  5960/.,  was  handej  to  the 
deft.  John  Propert,  and  by  him  paid  to  the  Aceomtaat- 
General  as  part  of  such  deposit,  and  the  sum  of 
5568/.  was  paid  to  the  secretary  or  solidtor  of  tli* 
company,  and  by  him  or  them  also  paid  to  the 
Accuuntant-General  for  the  like  purpose." 

The  bill  further  alleged  a  threat  and  intentkin  by 
the  directors  to  continue  the  issue  of  the  bondi. 
To  this  a  demurrer  was  filed  for  want  of  equity. 
Roll,  Q.C.,  Gifard,  Q.C.  and  Loeock  WtU,  for  the 
demurrer,  contended,  first,  that  the  usual  form  of  bills 
by  a  shareholder  of  a  company  had  been  departed 
from  :  (.Mozk;/  v.  AltUm,  I  Ph.  790.)  That  the  con- 
duct of  the  directors  was  not  illegal ;  on  which  point 
they  referred  to 

Jtoyal  Brifuh  Bank  T.  Turjuand,  5  E.  &  B.  248; 

6  E.  &  B.  227 ; 
Troup' t  case,  29  Bear.  353 ; 
Bakar't  case,  I  Dr.  &  S.  55. 
Sir  B.  Cairnt,  Q.  C.  and  R<aAurgh,  for  the  bill, 
suggested  that  the  other  shareholders  might  be  brought 
before  the   court   according  to    the   present  practice. 
This  objection,  however,  was  one  as  to  parties  oaly, 
and  therefore  on  tmtu.    The  conduct  which  the  pits, 
bad  pursued  was  lo  raise  money  in  an  nnanthoriied 
manuers  and  saving  themselves  the  necessity  of  goia( 
to  Parliament  for  further  powers.     They  cited 

Emperor  of  Auttria  v.  Dag,  2  Giff.  628, 4  L  T. 
Kep.  N.  S.  274,  294 ; 
The  Vicb-Chakcellok  said  that  the  demunr 
must  b«  allowed,  but  he  wouM  give  leave  to  amend. 
The  pits.'  case  was  not  very  clearly  stated,  and  of 
course  the  allegations  of  the  bill  must  be  taken  nxat 
strongly  against  the  pleader.  The  transactions  com- 
plained of  were,  first,  those  stated  in  the  7 th  paragnpl ; 
and  secondly,  that  the  company  when  about  to  apply 
for  a  new  Act  of  Parliament,  which  they  afterwards 
obtained,  raised  the  amount  of  the  deposit  by  mass 
of  one  of  these  bonds.  Were  these  transactions  cst- 
sistent  with  the  company's  povrers  ?  If  the  oompsny 
expecting  to  obtain  extended  parliamentary  powen 
could  find  a  contractor  willing  to  take  these  bonds  in 
payment  or  part  payment  for  work  dona,  the  coait 
could  not  hold  that  it  was  either  a  fraud  upon  tie 
company's  Act  or  an  unauthorised  mode  of  raisog 
money.  The  form  of  the  bonds  was  that  girai 
in  the  schedule  to  the  Lands  Clauses  Act,  sod  it 
could  not  be  said  that  it  was  a  device  for  iissitj 
bonds  assignable  in  the  market,  as  if  they  were  beads 
or  debenturea  issued  under  the  company's  parliamentuy 
powers.  As  to  the  later  transaction,  the  case  wis 
even  leas  strong.  That  transaction  might  or  migbt  wX 
have  been  a  proper  one  originally;  but  the  Act  of 
Parliament,  which  the  court  must  hold  to  be  beoe&itl 
to  the  shareholders,  had  been  actually  obtained  by 
means  of  those  bonds.  If  the  cotut  bad  been  sited 
to  restrain  the  company  from  issuing  the  bonds  fx 
the  purpose  of  paying  the  deposit,  it  might  hare  deoe 
ao ;  but  now  the  money  had  been  actually  ncei'sd 
and  applied,  as  he  must  hold,  for  the  benefit  of  tls 
shareholders.  The  threat  alleged  by  the  bOI  miut«f 
course  b«  restricted  to  paying  the  contractor  by  similir 
bonds.  As  to  the  form  of  the  bill,  the  plU  could  sot 
sue  by  himself  under  any  notion  that  his  co-catnitip* 
trutt  might  afterwards  be  brought  before  the  court. 
The  forms  of  the  court  furnished  a  distinct  count  in 
suits  of  this  description,  and  the  pit.  must  soe  aa 
behalf  of  himself  and  the  other  shanholders. 

Denmrtr  allotetd  trilk  eo$lt ;  Ubtr^  to  amai. 
Solicitots :  0.  E.  Gutlard;  GoU  and  Co. 
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BoSEWAUMK  V.  BiLUXO. 


[C.  B. 


Common  iLaiu  (Souits. 


OOtTBT  OF  OOmfOIf  BEKOH. 

B«|>ort«l  by  W.  Matd  uid  Luxlbt  Sunn,  Eaqra., 

JkuTl8ten-*t-idiw. 

Tutsday,  Nov.  19. 
BosEWABKB  e.  Biixmo. 
■Pitadi»f — Gaming  and  wagering^Rulet  of  Ike  $hare- 
tnarhet — Uonegpaid  by  broker  at  the  rtquett  of  the 
loser  of  a  wager  at  to  the  price  of  thane — 8  if  9 
Via.  e.  109,  ».  18. 
Jfthe  loser  of  a  aager  request  a  third  person  to  pay 
the  amoiaU    of  the  loss  for   him  to   the  loinner, 
and  that  person  does  in  consequence  pay  it  to  the 
vinner,  an  action  mil  lie  at  his  suit  againtt  the  loser 
to  recover  the  amount. 
JSeoMe,  if  a  person  is  requested  by  another  to  make 
a  laagering  contract  for  him,  and  in  case  of  loss  to 
p<y  the  amount  thereof  to  the  winner  for  him,  ami 
he  does  accordingly  mate  the  pigment,  he  may  sue 
-  the  loser  for  the  amount 
^Joorv,  whether,  if  a  person  employs  a  broker  to  make 
for  him  a  wagering  contract  respecting  the  price  of 
shares,  knowing  that  by  tlie  usage  of  the  share- 
■  market  the  broker  will  ham  to  make  the  contract 
m  hit  own  name,  and  to  pay  the  amount  of  the 
lost,  if  any,  to  <A<  persons  with  whom  he  may  have 
ctmiraeted,  he  can,  after'  the   eoufract  hat    been 
made,  by  giving  notice  to  the  broker  not  to  pay  the 
amotaU  of  loss,  free  himself  from  all  liability  to 
repay  the  broker  what  the  broker  subsequently  pays 
to  the  winning  parties  f 

Declantion.— For  mone;  payable  bj  the  deft  to  the 
fit.,  for  monej  paid  b;  the  pit.  for  the  deft,  at  his 
reqnest,  and  for  money  found  to  bo  dae  from  the  deft. 
to  tha  pit.  on  acconnta  stated  between  them. 

Secoud  plea. — ^Tbat  tbe  pit.  was  and  ia  a  mining 
«gant,  and  that  the  deft,  retained  and  employed  tbe 
pit.  la  such  agent  after  tbe  passing  and  coming  into 
operation  of  a  certain  Act  of  PArliament  passed  in  the 
aesiion  of  Parliameot  held  in  the  eighth  and  ninth  jears 
'Of  her  present  Majesty,  intitutled  "  An  Act  to  amend 
the  law  concerning  games  and  wagers,"  to  make  and 
«nter  into  on  behalf  of  the  deft.,  and  the  pit.  then  in 
porsoance  thereof  made  and  entered  into  for  tbe  deft, 
with  certain  persons  irbose  names  are  to  the  deft, 
unknown,  certain  contracta  by  way  of  gaming  and 
wagering,  contrary  to  the  forai  of  tbe  suid  statute,  that 
ia  to  aay,  certain  wagering  contracts  under  the 
samblanoa  of  pretended  sales  to  the  deft,  by  lucb 
persons  lespecting  the  market  price  and  ralue 
of  certain  shares  in  a  certain  mine  called  Wheal 
Harriet  on  certain  days  then  to  come,  whereby,  under 
pretence  of  contracts,  the  said  pit.  agreed  with  rach 
persons,  being  the  persons  with  whom  tbe  pit.  so  con- 
tracted for  tbe  deft.,  that  if  the  price  and  value  of  the 
•■id  shares  should  be  lower  on  the  said  future  day  than 
«n  the  reapectire  days  when  the  said  wagering  contracts 
were  respectively  made  as  in  this  plea  is  mentioned,  he 
tbe  dcfc.  should  receive  from  the  said  persons  the 
amount  of  the  diSerence  between  the  value  of  tbe  said 
chares  respectively  on  the  several  days  when  the  same 
wagering  contracts  were  respectively  made  and  tbe 
market  value  on  tbe  said  future  days,  and  if  the  price 
and  value  thereof  should  be  higher  on  the  said  future 
days  than  on  tbe  respective  days  when  tbe  said  wager- 
ing contracts  were  respectively  made  as  aforesaid,  the 
deft,  ahonld  pay  to  the  said  persons  respectively  the 
amonnt  of  tbe  difference  between  tbe  value  thereof  on 
the  said  days  on  which  the  said  wagering  contracta 
nspeetively  were  made  as  aforesaid  and  tbe  market 
value  thereof  on  the  said  future  days,  and  the  deft, 
•ays,  that  it  never  was  intended  that  any  shares  should 
ha  actually  bought  by  the  deft,  or  sold  or  delivered  by 


such  persons  in  pursuance  of  the  said  wagering  con- 
tracts as  aforesaid,  or  otherwise,  as  be  the  pit.  always 
well  knew,  but  that  anch  difierences  alone  shonld  be 
received  or  paid  by  the  deft,  as  aforesaid ;  and  that 
the  money  so  paid  by  the  pit.  was  paid  in  settling  and 
discharging  differences  which  had  become  payable  to 
the  said  persona  upon  tbe  said  wagers  and  contracta  so 
made  by  the  pit.  as  such  agent  as  in  the  plea  aforesaid, 
he,  the  pit.,  having  as  such  mining  share  agent,  and 
according  to  tbe  custom  among  mining  shore  agents, 
made  the  said  wagers  and  contracts  in  his  the  plt.'s 
own  name  as  a  principal,  without  d  sclosing  the  name 
of  the  said  deft. ;  and  that  tbe  said  accounts  wers 
stated  by  the  deft,  with  the  pit.  of  and  concerning  the 
said  moneys  se  paid  as  aforesaid,  and  not  otherwise. 

Demurrer. 

Hodgson  in  support  of  the  plea. — Tbe  plea  contains 
no  traverse  of  the  allegation  in  tha  declaration  that  tbe 
money  was  paid  at  the  reqnent  of  tbe  deft.,  and  this 
amounts  to  an  admission  on  the  record  that  there  was 
a  special  reqnest  made  by  tbe  pit.  to  the  deft,  to  pay 
tbe  money  lor  bim.  There  ia  a  difference  between  con- 
tracta void  and  voidable :  (fiye  v.  Fellon,  4  Taunt. 
877.)  It  is  consistent  with  tbe  plea,  that  after  the  deft, 
had  lost  the  wager,  he  came  to  the  pit.  and  said  that 
he  knew  the  contract  to  be  void,  but  that  he  wished 
tbe  pit.  to  pay  tbe  sum  lost  for  bim,  which  would  con- 
stitute a  valid  contract  to  repay  the  pit.  if  tlie  pit.  paid 
what  was  due  from  the  deft,  to  the  third  persons. 
It  is  not  even  essential  that  tbe  reqnest  should  b» 
made  after  it  was  ascertained  that  the  deft,  bad  lost 
the  wager : 

Jessop  V.  Lutwych,  10  Ex.  614; 
FUch  V.  Jones,  5  £.  &  B.  238 ; 
Kuight  V.  Chambers,  IS  C.  B.  562; 
Kuiyht  V.  Fitch,  IS  C.  B.  S6C. 

Lopes  in  support  of  the  demurrer. — ^The  plea  ex- 
pressly avers  that  tbe  money  was  won  upon  a  gambling 
contract  to  the  knowledge  of  the  pit.,  and  it  brings  the 
contract  within  8  &  9  Vict.  e.  109,  s.  18,  which  enacts, 
"  that  all  contracts  or  agreements,  whether  by  parol 
or  in  writing,  by  way  of  gaming  or  wagering  shall  be 
null  and  void ;  and  that  no  suit  shall  be  brought  or 
maintained  in  any  court  of  law  or  equity  for  recovering 
toy  sum  of  money  or  valuable  thing  alleged  to  be  won 
upon  any  wager,  or  which  shall  have  been  deposited  in 
the  bands  of  any  person  to  abide  tbe  event  on  which 
any  wager  shall  bare  besn  made."  Tbe  statute  would 
be  nugatory  if  wagering  contracts  could  be  enforced 
wherever  a  third  person  intervened. 

Erle,  C.  J. — I  am  of  opinion  that  judgment  should 
be  for  the  pit.  Tbe  law  ia,  that  contracts  made  by 
way  of  gaming  or  wagering  shall  be  null  and  void,  but 
not  that  they  shall  be  illegal.  No  one  can  sue  upon  a 
gaming  contract,  and  the  pit.  would  not  have  been 
Sable  in  an  action  brought  agsinst- him  by  the  parties 
with  whom  he  had  made  tbe  contract,  and  to  whom 
he  had  lost.  But  when  he  paid  them  he  was  acting  as 
the  deft.'8  agent  and  at  bis  request,  and  where  a 
person  who  has  lost  a  wager  requests  another  person 
to  pay  it  fur  bim,  and  that  person  does  pay  it,  an 
action  lies  at  tbe  suit  of  the  person  so  psying  to 
recover  the  amonnt  from  tbe  person  for  whom  he  pays. 
I  should  be  of  opinion,  if  the  qnestion  came  to  be  tried, 
that  if  the  deft.,  knowing  the  usage  of  the  share- 
market,  requested  tbe  pit.  as  a  broker  to  make  such 
a  contract  for  him  as  the  present,  and  at  the  same 
time  requested  bim  in  case  of  loss  to  pay  the  amount 
for  him  to  tbe  persons  entitled  to  it,  that  would  be  a 
continuing  request,  and  tbe  pit.  would  be  entitled  to 
recover  money  so  paid  from  tbe  deft.  If  after  tbe 
loss  had  been  sustained  tbe  deft,  countermanded  his 
authority,  and  gave  the  broker  notice  not  to  pay  the 
amonnt,  a  question  might  arise,  whether  or  not  he  was 
at  liberty  to  rescind  bis  reqnest,  and  whether  he 
wonid  not  be  liable  to  repay  tbe  broker  if,  according 
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to  the  rales  of  tbe  market,  the  broker  did  pay  it  for 
biin  ;  but  that  queslion  does  not  arise  here. 

WiLUAMS,  J. — A  similar  plea  was  held  bad  in 
Jeiiop  T.  Lulwych  and  Knight  t.  Chambert.  This 
plea  certainly  avers  that  tht  pit.  as  agent  paid  the 
amount  in  his  own  name,  but  that  makes  no  difference. 
It  is  consistent  with  the  plea  that  the  pit.  having  made 
the  contract  in  his  own  name,  bat  having  a  good  de- 
fence under  the  statnte  to  any  action  at  tbe  suit  of  the 
winning  parties,  would  have  refused  to  pay  them  bat 
for  a  request  from  the  deft,  which  induced  bim  to  do 
ao.    Then  the  deft,  is  liable  to  repay  him. 

Kkatdio,  J.  concurred.        i^^^,  f^  ,x,  ^, 

Attorney  for  the  pit.,  StacpooiU. 
Attorneys  for  the  deft.,  Clovu  and  Hkldty. 

Nov.  18,  19  and  24. 
PsABSos  V.  The  Commerciai.  Usiox  Assukascb 

COMPAMY. 

Policy  of  tnturanee  aga'mtt  fire— Construction — 
Vesul  Ij/ing  m  docks  with  Ubertg  to  go  into  dry 
dock. 
The  pit's  vessel  was  insured  against  fire  iy  Me  defis. 
under  a  policy  of  insurance,  expressed  to  be  '*  on 
ikt  hull  of  i)i»  sleamihip  Indian  Empire,  with  her 
tackle,  furniture,  and  stores  on  board  belonging, 
lying  in  Ikt  Victoria-docks,  London,  with  Hberly 
to  go  into  dry  dock  and  liglit  the  boiler  fires  once 
or  twice  during  the  currency  of  the  policy."  There 
was  no  dry  dock  attached  to  the  Victoria-docks, 
but  thsre  was  a  pontoon  dock,  called  the  Thames 
Graving-dock,  attached  to  the  Victoria-docks, 
m  which  rrpairs  ordinarily  executed  in  a  dry 
dock  could  be  done,  but  Vie  vesul  was  too  large  to 
go  into  it.  Preventive  precautions  against  fire 
and  appliances  for  extinguishing  it  existed  both  in 
the  Victoria  docks  and  the  Thames  Graving- 
docks.  The  vessel  was  towed  from  the  Victoria- 
docks  to  the  nearest  convenient  <hy  dock,  her  paddle- 
wheels  having  been  taken  off  in  the  Victoria- 
docks  M  order  to  enable  her  to  go  into  the  dry 
dock.  After  completing  her  repairs  in  the  dry 
dock  and  coning  out  of  it,  she  remained  moored 
m  the  Thames  m  order  that  her  paddle-wheels 
might  ie  replaced.  This  was  according  to  ilte 
ordinary  course  pursued  ly  shipbuilders,  but  the 
vessel  might  have  been  towed  at  once  to  the 
Victoria-docks  and  have  had  her  paddle-wheels 
replaced  there,  though  at  a  far  greater  expense. 
The  vessel  was  burnt  at  her  moorings  during  the 
currency  of  the  policy,  and  the  defIs,  disputed 
their  liability  under  the  policy  i 
Meld,  that  the  vessel  was  entitled  under  the  policy  to 
go  from  the  Victoria-docks  to  a  dry  dock,  and 
that  she  was  covered  by  the  policy  while  proceeding 
to  and  returning  from  the  dry  dock,  but  that  the 
was  not  covered  by  the  policy  while  moored  m  the 
river  for  a  purpose  not  connected  with  the  transit 
from  dock  to  dock. 

Action  upon  a  policy  of  assurance  against  fir«,  tried 
Wore  Erie,  C.  J.,  at  tbe  sitting*  in  London  after 
Trinity  Term.  The  verdict  was  for  the  pit,  with 
10,000^  damages,  tbe  deft  having  leave  to  move  to 
«nter  a  nonsoit. 

The  policy  was  expressed  to  be  "  on  tbe  bull  of  tbe 
•teamsbip  Indian  Empire,  with  her  tackle,  furniture 
and  itores  on  board  belonging,  lying  in  the  Victoria- 
docks,  London,  with  liberty  to  go  into  dry  dock  and 
light  tbe  boiler  fires  once  or  twice  daring  the  currency 
of  this  policy,"  and  tbe  currency  of  the  policy  was 
from  the  14tb  May  1862  to  the  14tb  Aug.  1862. 
There  was  no  dry  dock  attached  to  the  Victoria-dock, 
but  there  was  a  pontoon  dock  called  the  Thames 
GrsTiDg-dock,    communicating    with    tbe    Victoria- 


docks,  in  which  the  same  repura  could  be  done  to 
vessels  as  were  ordinarily  done  in  dry  docks.  The 
vessel  did  not  go  into  this  dock,  but  went  out  of  the 
Victoria-docks,  and  was  towed  up  the  river  to  a  dry  dock, 
called  Lungley's-dock,  and  having  been  there  repaired, 
she  was  moored  to  a  Government  buoy  in  the  river  for 
some  days,  ic  order  that  her  paddle-wheels,  which  had  been 
taken  off  to  allow  her  to  go  into  the  dry  dock,  might  be 
replaced.  While  so  moored  the  vesul  was  burnt. 
The  defts.  denied  their  liability  under  the  policy  to- 
make  good  damage  sustained  by  tbe  veisel  wbU*  i^ 
tbe  river. 

The  evidence  adduced  at  tbe  trial  is  oarefuUy 
summed  op  in  tbe  judgment  of  the  court. 

A  rule  having  bean  obtained  by  the  defts.  to  enter  » 
nonsuit, 

Bovill,  Q.  C.  showed  caose. — ^Tbe  defts.  most  show 
that  tbe  vessel  was  not  in  tbe  Victoria-docka  at  the 
time  of  tbe  fire,  nor  in  a  dry  dock,  nor  going  to  and 
coming  from  a  dry  dock.  Tbe  jury  have  found  that  she 
was  burnt  while  on  her  way  back  to  tbe  Victoria-dock. 
The  vessel  was  in  fact  too  large  to  go  into  the  Thanes- 
Graving-dock,  and  that  dock  is  not  a  dry  dock,  but  a 
dock  in  which  vessels  are  placed  on  pontoons,  and  raised 
up  out  of  tbe  water. 

Lush,  Q.  G.,  KarsUke,  Q.  C.and  Sir  0.  Honymm 
supported  tbe  rule. — Tbe  delta.'  contention  is,  fint,. 
that  tbe  policy  only  covered  the  ship  while  lying  in  tbe- 
Victoiia-dock  or  in  the  adjacent  Thames  Graving- 
dock;  secondly,  that  if  this  was  not  ao,  it  covered  the 
ship  only  while  in  the  Victoria-dock  or  in  some  dry 
dock  ;  and  thirdly,  that  aasaming  the  vessel  to  be  pro- 
tected while  passing  between  the  Victoria-dock  and  » 
dry  dock,  she  waa  not  protected  while  moored  in  the 
Thames.  There  was  a  great  difference  between  dock 
risk  and  river  risk,  and  the  defts.  only  intended  to- 
insure  against  the  former.  The  clause  giving  liberty 
to  go  into  dry  dock  was  inserted  because  there  is  a  con- 
siderable difference  between  tbe  risk  in  wet  do^ 
and  dry  dock.  In  the  Victoria  and  Thames  Graving- 
docks  there  were  pecnliar  safegnaida  against  fire,  snd 
appliancea  for  extinguishing  fire,  which  did  not  exist 
elsewhere.  Tbe  position  ot  the  vessel  and  tbe  nstme 
of  tbe  risk  to  which  she  was  likely  to  be  exposid 
must  be  regarded  in  conatruing  the  policy: 

Burgess  v.  Wiekham,  8  L.  T.  Bep.  N.  S.  47. 

Nov.  24. — Eble,  C.  i.  rend  the  judgment  of  the 
court  (Erie,  C.  J.,  Williams  and  Keating,  JJ.):— This 
was  an  action  on  a  policy  by  which  tbe  ship  was 
insured  against  loss  by  fire  during  three  months.  The 
ship  was  jdescribed  to  be  lying  in  tbe  Viclorii-docks, 
with  liberty  to  go  into  dry  dock  and  light  her  boiler 
fires  once  or  twice.  She  was  burnt  within  the  three 
montba,  and  the  question  before  us  has  been,  whether^ 
at  tbe  time  she  was  burnt,  she  waa  covered  by  that 
policy.  Tbe  circunutaneea  that  existed  at  the  time 
the  policy  was  made,  relative  to  its  construction,  and 
the  circumstances  attending  tbe  loss,  relative  to  the 
application  of  tbe  construction  of  the  loss,  appealed  te- 
be  as  follows  : — The  ship  was  lying  in  the  Victoiis- 
docks,  and  was  to  be  repaired  in  a  dry  dock.  The 
Thames  Graving-dock,  in  which  ships  were  lilted  by 
pontoons,  so  as  to  be  dry,  was  sdjoining  to  the  Victoria- 
docks,  but  the  width  of  the  ship  prevented  her  firom 
going  into  the  pontoon  dock.  Mr.  Lungley's  dry  dock, 
whidi  was  distant  about  two  miles  np  the  Thsmes- 
from  the  Victoria-docks,  was  the  neareat  thtt  ooild 
receive  the  ship  conveniently,  and,  for  the  parpoee  of 
entering  there,  it  was  necessary  to  remove  the  lower 
half  of  the  paddle-wheels.  This  was  done  m  the 
Victoria-dock,  and  the  parts  of  the  wheels  were 
deposited  in  a  barge  there,  and  tbe  ship  was  towed  up 
to  Lungley's  dock,  and  the  necessary  repairs  were 
nearly  completed  there  in  the  course  of  two  months. 
Then  the  ship  was  towed  down  to  the  Govenunest 
booys  off  Deptford,  between  600  and  700  yards  fia» 
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■tba  Vietoiu-doeks,  and  mooted  tbere  for  the  purpose 
of  hanag  the  p«rU  of  the  paddle-irheels  repltoed  tbere. 
The  Dtmoit  diapatch  was  nsed  in  preiaing  this  work, 
and  it  was  nearly  completed  in  ten  days.  While  this 
was  being  done,  other  work  was  in  progress  in  order 
to  make  the  ship  fit  for  sea ;  bat  there  was  no  delaj 
-on  this  accoont,  and  nothing  tamed  on  this  work.  Then 
the  ship  was  burnt  at  her  moorings.  The  evidence 
afaowed  that  it  wasosaal  with  the  great  shipbuilders  in 
the  Thames  for  ships  of  great  width,  which  had  taken 
off  the  half  of  the  paddle-wheels  for  the  parpose  of 
going  into  their  drjr  docks,  to  lie  in  the  Thames  after 
«oming  oat  while  the  parts  of  the  paddle-wheels 
woe  being  replaced,  and  that  the  moorings  of  the  pit.'s 
ship  in  the  river  while  this  process  was  performed 
was  according  to  the  course  nsnally  followed  by  tbem 
in  respect  of  ships  whose  paddle-wheels  had  been  in 
like  manner  and  for  the  same  purpose  removed.  The 
-evidence  further  showed  that  the  plt.*s  ship  might 
hare  bean  taken  back  into  the  Vietoria-dooks  without 
being  moored  in  the  Thames,  and  that  the  paddle- 
wheelii  might  have  been  replaced  in  tha£  dock,  but  that 
the  expense  of  the  work  in  the  dock  would  have  been 
foDT  times  as  great  as  it  was  in  the  liver.  It  was 
eaid  that  the  work  could  be  more  conveniently  per- 
formed in  the  Thames  than  in  the  dock,  but  this  was 
not  explained  to  have  any  meaning  beyond  the  expense. 
The  evidence  further  showed,  that  in  the  Victoria-docks 
there  were  very  careful  precautions  to  prevent  damage 
I7  ^"i  watchmen  at  all  hours,  a  nnmerons  fire 
brigade  always  ready,  policomea  and  other  servants 
of  the  company  trained  to  the  ase  of  the  fire-engines, 
aai  carpenters  ready  to  scuttle  a  ship  on  fire,  together 
with  an  ample  water  snpply  from  staod- pipes  in  many 
places ;  while  in  the  river,  it  was  said,  there  were 
only  three  floating  engines  placed  at  considerable  dis- 
tancas  from  eadi  otber,  and  that  nearly  an  boar 
elapsed  between  the  brealcing  out  of  the  fire  and  the 
.  airival  of  the  first  of  these  engines.  There  was  eri- 
'  dence  that  in  offices  of  great  importance,  such  as  the 
.  Son  aodtbePbeecix,the  premium  was  the  same  whether 
the  ship  lay  ia  the  river  or  a  dock;  but  in  these 
-offices  the  same  rata  bad  been  continned  from  a  far 
distant  time,  and  the  defts.  objected,  with  good  reason 
as  we  think,  that  their  rights  under  their  contract 
were  not  to  be  affected  by  the  rights  of  other  parties 
nader  their  contracts  with  other  companies.  These 
beiDg  the  facts,  the  defts.  contended  that  the  ship  was 
rot  covered  by  the  policy  at  the  time  of  the  loss,  on 
-three  grounds— first,  because  the  ship  was  not  lying  in 
the  Victoria-docks,  or  in  the  dry  dock  adjoining  thereto ; 
secondly,  because  the  ship  was  not  in  any  dock; 
and  thirdly,  because  the  ship  was  not  in  a  dock, 
nor  in  transit  from  a  dock  to  a  dock,  within 
the  meaning  of  the  policy.  As  to  the  first  and 
second  grounds  the  defu.  contended  that  the 
words  "  lying  in  the  Victeria-docks,  with  liberty  to 
go  into  dry  dock,"  confined  the  risk  to  the  Victoria- 
blocks  and  the  dry  dock  adjoining  thereto,  or  to  the 
Victoria-docks  and  some  other  dry  dock  adjoining 
thereto,  and  excluded  the  risk  of  transit  from  one  dock 
to  another.  But  in  respect  of  those  grounds  we  think 
the  defts.  failed.  As  to  the  first  ground,  the  words  of 
the  policy  do  not  express  that  the  liberty  is  confined 
to  any  particular  dry  dock  ;  and  although  it  is  probable 
that  both  parties  expected  that  the  pontoon  dock  would 
k  nsed,  and  neither  party  knew  that  the  relative  ad- 
msasorements  of  the  ship  and  that  dock  would  prevent 
the  adoption  of  that  course,  sUll  effect  is  to  he  given 
to  the  words  in  their  ordinary  meaning,  and  the  libertr 
to  go  into  dry  dock  is  unrestricted  in  its  expression. 
It  the  defts.  btended  to  confine  the  liberty  to  the 
pontoon  dock  only,  they  shonld  have  expressed  their 
intention  more  clearly.  As  to  the  second  ground,  if  the 
pit.  had  liberty  to  revert  to  any  convenient  dry  dock,  we 
think  the  policy  covered  the  ship  while  the  pit.  nsed 


the  liberty  so  given  to  him  thereby.  The  description 
is  in  the  nature  of  a  condition.  The  defts.  insured  for 
three  months,  provided  the  ship  is  in  the  situation 
mentioned  in  that  policy — that  is,  in  either  dock,  or  in 
the  necessary  passage  from  the  one  to  the  other.  We 
are  aware  that,  under  this  constraction,  the  pit.  would 
be  nncovered  as  to  all  risk  from  collision,  or  the  like, 
in  the  river,  during  the  transit,  and  that  the  defts. 
would  take  an  undefined  liability  in  the  river  if  the 
pit.  might  choose  a  dry  dock  at  an  nndefined  distance 
from  th;  Victoria-decks.  But,  notwithstanding  these 
eonsideiationa,  we  are  brought  to  the  construction 
above  slated,  and  decide  against  the  defts.  on  the  two 
first  grounds  on  which  they  relied.  As  to  the  third 
ground,  above  stated,  we  think  the  defts.  are  entitled 
to  succeed.  We  think  that  the  ship  was  not  in  a  dock, 
nor  in  transit  from  a  dock  to  a  dry  dock,  within  the 
meaning  of  the  policy.  We  consider  that  the  risk 
contemplated  by  both  parties  was  snbstantially 
the  risk  of  fire  in  a  dock ;  and  allbongh  tho 
defts.  are  held,  by  implication,  to  have  under- 
taken so  much  risk  in  the  river  as  was 
essential  for  the  exerdse  of  the  liberty  of  transit 
from  dock  to  dock,  yet  this  risk  ia  the  river  ia  limited 
to  that  transit,  and  does  not,  in  otir  judgment,  extend 
to  any  time  daring  which  the  ship  stopped  in  the 
river,  not  for  the  purpose  of  that  transit.  A  few 
hoars  were  all  that  would  have  been  required  for  that 
purpose.  The  delay  of  ten  days  was  for  the  pnrpoee 
of  replacing  the  paddle-wheels,  and  there  was  no  proof 
that  they  could  not  have  been  replaced  as  well  for  the 
:bip,  although  with  more  expense,  in  the  dock  where 
they  were  taken  off,  and  where  they  were  left  till  the 
ship  returned.  The  risk  in  the  river  appears  mncb 
greater  than  in  the  dock,  by  reason  of  the  absence  of 
many  appliances  for  security  against  fire  which  were 
available  in  the  dock.  Tbe  pit.  placed  much  reliance 
upoo  the  fact  above  stated,  that  it  was  usual  with 
the  great  shipbuilders,  after  repairing  snch  ships  as 
tbe  plt.'s,  to  replace  the  paddle-wheels  in  the  river;  bnt 
the  question  here  does  not  depend  on  the  coarse  of 
business  usual  with  shipbuilders,  but  on  the  contract 
between  these  parties.  If  a  ship  is  prepared  for  sea 
in  the  dock  of  a  shipbuilder  in  all  respects,  except  as  to 
the  paddle-wheels,  which  are  of  necessity  postponed  in 
order  that  the  ship  may  pass  out  of  the  dock,  it  might 
well  be  the  best  and  cheapest  coarse  for  the  ship  to  lie 
at  a  convenient  place  in  the  river  to  receive  those 
wheels,  and  then  proceed  on  her  voyage.  Time  and 
money  would  probably 'be  wasted  by  sending  her  into 
another  dock ;  but,  under  this  contract,  the  insurance 
is  confined,  by  its  express  terms,  to  the  dock ;  and 
although  it  is  extended  by  implication  to  the  necessary 
passage  from  one  dock  to  the  other,  there  is  no  implica- 
tion Sat  it  should  be  made  to  extend  to  lying  in  the 
river  for  any  purpose  of  repair.  Tbe  paddle-wheels 
were  not  esaeotial  for  tbe  purpose  of  moving  the  ship 
into  tbe  dock ;  tbe  same  power  that  brought  her  to  her 
moorings  would  have  taken  her  on  to  dock.  Accord- 
ing to  our  construction,  tho  ship  was  not  covered 
unless  she  passed  directly  from  the  one  dock  to  the 
otber.  She  did  not  so  pass,  but  was  delayed  ten  days, 
and  this  delay  was  not  owing  to  any  cause  eocDected 
witn  the  passage.  It  follows,  that  during  those  ten 
days  the  defts.  were  not  liable.  Therefore  the  rale 
for  entering  a  verdict  for  the  defts.,  or  a  nonsnit,  must 
be  made  absolute. 

Rule  absolute. 

Attorney  for  the  pit.,  Cotlerill  and  Sons. 
Attorneys  for  the  deft.,  Thomas  and  UoUamt. 
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CROWTlIEn   V.   BUADNKY. 


[C.  B. 


Tueiday,  Nov.  24. 
Crowther  («pp.)  ».  Braonkt  (reap.) 
Electioa  ha — Notice  of  objection. 
Vliere  there  is  more  tian  one  list  of  voters  for  a 
parish  or  borough,  a  person  objecting  to  the  vote  of 
aitolher  must,  in  his  notice  if  objection,  statein  which 
iifl  his  (jht  objector's)  name  is  to  be  found. 
Tills  was  a  coaaoltdated  appeal  from  the  court  of 
the  rerUiog    banister    for    the    boroogb  of  Kidder- 
minster. 

The  foUoiring  case  was  stated  for  the  opinion  of 
the  court: — 

At  a  coart  held  before  me  for  the  rcTision  of  the 
lilts  of  voters  for  the  borough  of  Kidderminster,  Geo. 
Bradney  objected  to  the  name  of  Alfred  William 
Crowther  being  retained  in  the  list  of  persons  en- 
titled to  Tote  in  the  election  of  a  member  for  the 
borough  of  Kidderminster.  The  notice  both  to  the  over- 
■eers  and  to  the  said  A.  \V.  Crowther  was  signed 
thus :  "  George  Bradney,  of  Wbarf-hill,  on  the  list  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  borough  of  Kidderminster,  in  respect  of  pro- 
perty occupied  in  the  parish  of  Kidderminster." 

The  ancient  parish  of  Kidderminster  consists  of  the 
"  Borough  of  Kidderminster,"  the  Foreign  of  Kidder- 
minster," and  the  "  Hamlet  of  Lower  Mitton,"  for 
each  of  which  separate  and  distinct  OTerseers,  chnrch- 
wardens,  highway  surveyors  and  other  officers  are  ap- 
pointed and  separate  and  distinct  rates  are  levied.  The 
Aamlet  of  Lower  Mitton  is  within  the  parliameataiy 
borough  of  Bewdley. 

The  said  George  Bradney  in  his  notices  of  objection 
to  the  respectire  overseen  of  the  said  parishes  or 
districts  of  "  Kidderminster  Borough,"  and  "  Kidder- 
minster Foreign,"  addressed  his  notices  respectively  as 
follows: — "To  the  overseers  of  the  parish  of  the 
Borongh  of  Kidderminster,"  and  "To  the  overseers  of 
the  Foreign  of  the  parish  of  Kidderminster." 

Two  lists  of  persons  entitled  to  vote  for  the  par- 
liamentaiy  borough  of  Kidderminster  were  made  ont 
and  published  in  the  present  year,  one  headed  "  List  of 
persons  entitled  to  vote  in  the  election  of  a  member 
for  the  borongh  of  Kidderminiter,  county  of  Worcester, 
in  respect  of  property  occupied  within  the  Borongh  of 
Kidderminster,"  purporting  to  be  signed  by  three  per- 
sons describing  themselves  as  "Overseers  of  the 
Borough  of  Kidderminster;"  and  the  other  headed 
"  List  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  borongh  of  Kidderminster  in  the  county 
of  Worcester,  in  respect  of  property  occupied  within 
the  Foreign  of  the  parish  of  Kidderminster,"  pnr- 
porting  to  be  signed  by  two  persons  describing  them- 
aelves  as  "  Overseers  of  the  Foreign  oi  Kidderminster." 
The  name  of  George  Bradney  was  on  the  6rst-men- 
tioned  list. 

It  was  objected  on  behalf  of  the  said  A.  W. 
Crowther,  that  the  notices  of  objection  (which  were  in 
all  other  respects  good)  were  insufficient,  inasmuch  as 
the  said  Geoi;ge  Bradney  stated  himself  to  be  on  the 
"  list  of  persons  entitled  to  vote  in  the  electian  of  a 
member  for  the  borough  of  Kidderminster,  in  respect 
of  property  occupied  within  the  parish  of  Kidder- 
minster." Whereas  it  should  have  stated  on  which  of 
the  said  two  lists  of  voters  his  name  appeared. 

I  held,  that  the  notice  of  objection  was  sufficient, 
and  the  said  A.  W.  Crowther  having  failed  to  prove  a 
qualification,  I  ezpnnged  his  name  from  the  list  of 
voters. 

Twelve  other  penons,  whose  names  and  qualifica- 
tions are  set  ont  in  a  schedule  hereunder  written, 
were  aho  objected  to  by  the  said  George  Bradney, 
and,  failing  to  prove  their  respective  qualifications,  I 
expunged  their  names;  but  the  like  objection  to  the 
notice  of  objection  in  each  of  their  cases  existed 
and  wa*  taken  before  me,  and  I  gave  the  same  decision 


thereon.  The  parties  objected  to  having  given  netite 
that  they  were  desirous  to  appeal  from  my  decisioa, 
I  allowed  their  appeals,  and  declare  that  such  appcilt 
ought  to  be  consolidated. 

If  the  court  shall  be  of  opinion  that  snch  notices  of 
objection  were  insufficient,  then  the  name  of  the  ssii 
A.  W.  Crowther,  and  also  the  names  of  the  aennl 
other  persons  mentioned  in  the  said  schedule  hento, 
are  to  be  restored  to  the  respective  lists  of  voters  fna 
which  the  lame  have  been  expunged,  and  the  regiitet 
of  voters  is  to  be  altered  accordin^y.     But  if  thecoatt 
shall  be  of  opinion  that  such  notices  of  objection  m» 
sufficient,  the  register  of  voters  is  to  lemam  unaltered. 
(Signed)        G.  S.,  Revising  Barrister. 
Karslate,  Q.  C.  {Bourhe  with  him)  for  the  app.— 
The  notice  of  objection  was  objected  to  on  the  gremil 
that  there  was  mors  than  one  list  of  voten  for  tb» 
borongh  of  Kidderminster,  and  the  objector  did  not 
state  on  what  list  his  name  was  to  be  found.    He 
describes  himself  as  "  on    the  list  of  persons  entitled 
to  vote  in  the  election  of  a  member  for  the  borough  ef 
Kidderminster  in  respect  of  property  occupied  in  Ibt 
pariah  of  Kidderminster,"  and  does  not  state  in  whicb 
pariah  within  the  borough  he  has  property.    Property 
in  the  parish  of  Kidderminster  does  not  necesurily 
give  a  right  to  vote  for  a  member  for  the  bonogk,  » 
some  of  the  ancient  pariih  is  without  the  bnraidh. 
There  are  two  lists  of  voters,  one  for  the  parish  of 
the  borongh,    and   the  other  for  the   parish  of  tbe 
foreign.    [Wiluams,  J.  cited  Samuel  v.  Bilchmet/k, 
7  L.  T.  Sep.  N.  S.  360;  13  C.  B.,  N.  S.,  l.J   to 
that    case    the    notice    deacribed    the    objector  » 
a   voter    of   the    parish  of   St.    Panl'i,    and  then 
were  two  liiti  of  voters  for  that  pari^  but  tbey 
were  made  out   by    the    same    oveneera,  and  wti* 
both  placed  on   the  same  church  door,  and  were  is 
fact   only   two  schednlet  of  one   list :  (^Edis/orii  r. 
Farrar,  4  C.  B.  9.)    He  describes  himself  ss  on  the 
list  of  persons  entitled  to  vote  for  the  borough  wbea 
there  is  no  snch  list,  and  then  ha  goes  on  to  ssy  "  is 
reepect  of  property  occupied  in  the  parish  of  Kidder- 
minster," and  that  may  not  be  in  the  borongh  at  >U.  U 
is  not  a  question  of  whether  he  is  entitled  to  vote,  bat 
whether  be  is  on  the  list  of  persons  entitled  to  vote : 
Tudbalt  V.  Toon  Clerk  of  Bristol,  7  Scott  N.  E. 
486 ;  5  U.  &  G.  5. 
Welsbg  for  the  resp. — There    is  but  one  psridi, 
which  comprises  three  divisions, .  which  I  msy  esU 
townships.    [Btles,  J. — But  they  appoint  their  en 
overseers  and  churchwardens  ?]    Yes ;  but  it  ie* 
not    appear  that    there    is    more    than   one   piii>l> 
church.    The  case    of   Samuel  v.   Bitchmougi,   H 
C.   B.,  N.  S.,  1 1    7  L.   T.    Rep.    N.   S.    360,  » 
directly  in    point    Everybody    knows  that  there  i» 
but  one  pariah  cbarch  in  Kidderminster,  and  my  con- 
tention is,  that  the  two  lists,  though  prepsjed^ 
different  persons,  would,  when  fixed  on  the  ssme  chui* 
door,  become  one  list,  as  in  the  case  of  Sanoiel  r. 
Bitchmough.    [Btlbs,  J.— But  by  tbe  statute  (6  &  ' 
Vict,  c  18,  s.  23)   the  lista  are  to  be  published  m 
other  places  of  worship  which  do  not  belong  to  a* 
Established  Church,  and  we  must  take  judicisl  n** 
that  the  presumption  is  that,  in  such  a  place  "J^ 
derminster,  there  is  more  than  one  place  of  worship.] 
Kartlaie,  Q.C.  was  not  called  oc  to  reply. 
Eblr,  C.  J.— I  am  of   opinion  that  the  obj^ 
must  show  which  of  tbe  lists  his  name  is  on.    TIW 
description  is  not  lofficient. 

The  other  learned  Jndgei  concnned. 

Judgment  far  Ih*  ff- 
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COX7KT  OF  EXCH£aUBS. 

Bepottad  bjr  F.  Baiut  ana  H.  LsiSH,  Stutt.,  Banlttcra- 
M-Law. 

Nov.  12  and  16. 
Smni  V.  Edok. 

ArUtration — Award — Reference  after  verdict — Cosli 
abiding  event — County  Court  AcU — Con^ubory 
reference. 

A  rerdict  toas  taken  forpU.  for  \3L,  and  eottt  40»., 
tuhjeet  to  a  reference  by  an  order  of  Nisi  Print. 
The  costi  of  the  cauu  to  abide  the  event}  the  cotle 
of  the  reference  and  award  to  be  in  the  discretion 
of  the  arbitrator.  Tha  arbitrator,  who  was  to 
jtotsess  the  same  powers  as  a  judge  at  tfisi  Prius  as 
to  certifying,  found  upon  the  whole  a  bdlanct  in 
Javowr  of  the  pit.  for  2{.  16«.,  and  directed  the 
defl.'s  costs  of  the  reference  and  award  to  be  paid 
by  the  pit.  He  did  not  give  any  certificate  as  to 
costs.  Pit.  and  d^.  lived  within  twenty  miUs  of 
each  other: 

Held,  that  the  piU.  was  not  entithd  to  the  costs  of  the 
cause,  as  the  County  Court  Act  (13  f  14  Vict. 
e.  61),  s.  11,  deprived  him  of  them. 

Per  Bramwett,  B.:  There  it  no   difference  in  that 
respect  between  a  reference  by  consent  and  a  re- 
Jerence  by  convulsion. 
TbU  was  aa  action  brought  to  recoTcr  2R  for  gooda 

aold  and  delivered,  money  lent,  &c.    Tha  declaration 

coatained  the  nmal  money  ooontb 

Fleas : — 1.  Aa  to  iL  parorl,  &c,  nerer  indebted. 

S.  Aa  to  5JL  hs.  6d.,  other  parcel,  &C.,  set-off.    3.  As 

to  the  residae  of  the  money  claimed,  payment  into 

«OllTtOf  11/.  is. 

Tha  pit.  joined  issue  on  the  first  and  second  pleas,  and 
aee^ted  the  111,  is.  paid  into  court  in  discharge  of 
tha  caoses  of  action  in  respect  whereof  it  had  been 
paid  in.  The  cause  came  on  for  trial  at  the  last 
Spring  assises,  before  Pollock,  C.  B.,  at  Derby,  when 
It  appearing  to  him  to  be  a  matter  of  account  only,  he 
«rderad  it  to  be  referred  to  arbitration  upon  the  usual 
terms ;  it  was  also  by  consent  of  the  parties ;  and  a 
Terdict  was  accordingly  taken  for  the  pit.  for  13L, 
coats  40«.,  subject  to  a  reference.  The  order  of  re- 
fertnce  was  to  the  arbitrator  to  settle  all  matters 
in  difference  between  the  parties,  and  to  order 
what  he  should  think  fit  to  be  done  by  either 
party  respecting  the  matter  in  dispute.  The  arbi- 
trator was  to  possess  the, name  povrera  as  a  judge  at 
HTui  Prius  as  to  certifying ;  aud  it  was  also  ordered 
that  the  costs  of  the  cause  do  abide  the  event  of  the 
award,  and  that  the  costs  of  the  reference  and  award 
■hoald  be  in  the  discretion  of  the  arbitrator,  who  might 
direct  and  award  to  and  by  whom  and  in  what  manner 
the  same  should  be  paid.  The  arbitrator,  by  his 
award,  ordered  that  the  verdict  entered  for  the  pit.  be 
▼seated,  and  adjudged,  as  to  the  first  issne,  that  deft 
vas  indebted  to  pit.  5/.  5s.  6d.  over  and  above  the 
llL  5s.  paid  into  court.  As  to  the  second  issue,  that 
fll.  was  indebted  to  d^Tt.  21.  9s.  4^dL,  and  that  that 
mm  be  allowed  out  of  and  deducted  from  the  iL  5s.  6d. 
found  to  be  due  to  the  pit.  from  deft.,  and  that  deft. 
pay,  pit.  2L  16s.  1^.,  the  balance. .  He  also  ordered 
the  pit.  to  pay  deft,  his  costs  of  the  reference  and 
award,  and  that  the  pit.  do  bear  his  own  costs  of  the 
same.  The  arbitrator  had  power  to  certify  as  to  costs, 
but  he  gave  no  certificate.  The  order  of  reference  was 
made  a  rule  of  court.  The  question  was,  who  was 
«ntitled  to  the  costs  of  the  cause  7  and  the  master  not 
laving  taxed  them  for  the  pit.,  a  rule  nisi  had  been 
obtained  calling  on  the  deft,  to  show  cause  why  the 
pit.  should  not  recover  his  costs  in  the  action,  and 
why  the  master  should  not  tax  the  same,  and  why  deft. 
aboold  not  pay  pit.  the  costs  of  this  application. 

IHijames  St^m  now  showed  cause,  and  contended 


that  the  pit.  was  not  entitled  to  costs,  as  the  case  oamt 
within  the  provisions  of  the  County  Court  Act  (13  &  14 
Vict.  e.  61),  s,  11,  which  provided  that,  where  a  pit. 
recovered,  iu  any  action  in  the  Superior  Courts,  a  sum 
not  exceeding  202.  on  contract,  or  5L  in  tort,  over 
which  the  County  Court  had  jurisdiction,  the  pit, 
should  have  no  costs.  The  pit.  and  deft,  lived  in 
the  same  village,  and  the  Connty  Court  had  juris- 
diction. Cooper  V.  Pegg,  16  C.  B.  264,  is  directly  ia 
point.  The  arbitrator  here  had  given  no  certificate, 
Wigens  v.  Conk,  6  C.  B.,  N.  S.,  784,  is  distinguishabla 
from  this.  In  that  ease  the  record  was  withdrawn, 
and  no  verdict  taken :  here  there  was  a  verdict.  Jonet 
T.  Jones,  7  C.  B.,  N.  S.,  832,  was  a  case  of  a  referenca 
by  judge's  order  before  verdict :  (  Kekey  T.  StuppUt, 
1  H.  &  C.  576;  7  L.  T.  Bep.  N.  S.  389.)  Where  an 
arbitrator  ia  put  in  tha  place  of  a  jniy,  the  Connty 
Court  Acts  apply. 

Sireelen,  contra,  for  pit.,  in  support  of  the  rule.^ 
The  pit.  is  entitled  to  his  costs  of  the  cause.  Such 
costs  were,  by  the  order  of  reference,  to  abide  tha 
event,  and  tha  arbitrator  has  awarded  a  balance  ia 
favourof  thepltof  22.  16s.  Ijd.  The  County  Court 
Acts  do  not  apply  in  a  case  like  this.  It  was  a  refer- 
•nca  byoonseut,andof  all  matters  in  difference  between 
the  parties,  [Pollock,  C.  B. — Were  any  other 
matters  in  diffei«nce  gone  into  before  the  arbitratoa 
except  this  cause?]  No,  The  arbitrator  has  givea 
the  deft,  the  costs  of  the  reference,  which  he  conld  not 
do  if  this  had  been  a  compulsory  reference.  The  pit. 
would  clearly  be  entitled  to  his  casta,  but  for  tha 
Connty  Courts  Act;  ao  he  would  if  the  referaDoa  was 
before  verdict : 

IP^eas  T,  Cook,  6  C.  B.,  K,  S.,  784 ;  S3  L.  T. 

Kep.  224 ; 
Jones  V.  Jones,  7   0.  B.,  N.  S.,  832  ;    1  L.  T. 

Rep.  N.  S.  373  ; 
Kelcey  v.  Slupples,  1  H.  &  C,  576 ;  7  L.  T.  Bap. 

N.  S.  389. 
It  was  a  reference  by  consent,  and  it  was  also  agreed 
by  the  parties,  as  part  of  the  terms  of  such  a  refer- 
ence, that  the  costs  of  the  cause  should  abide  tha 
event  of  the  award,  and  the  award  being  in  favour  of 
the  pit,  he  is  entitled  to  the  coats  of  the  cause. 

Cur,  ads.  vult, 
Nov.  16. — Pollock,  C.B.— This  waa  an  actioD 
brought  in  the  Superior  Conrt  for  less  than  20i,  tha 
parties  living  within  twenty  miles  of  each  other.  Tha 
case  was  therefore  properly  within  the  County  Conrt 
Act  if  there  were  nothing  to  remove  it  from  the  eSisct 
of  that  statute.  The  facts  were,  that  upon  the  casa 
being  opened  before  me  upon  the  Midland  Circuit  I 
perceived  immediately  what  was  the  state  of  the  matter 
in  respect  to  the  pit's  right  to  costs,  and  pointed  oat 
that  the  question  in  dispute  was  really  one  of  account, 
and  I  directed,  thereupon,  that  the  point  should  b» 
looked  at  by  somebody  at  the  bar  ;  the  parties  agreed' 
to  that,  aud  an  arbitrator  was  appointed  by  tha 
parties,  instead  of  altogether  by  the  direction  of  thia 
court  The  arbitrator  disposed  by  his  award  of  all 
the  questions  in  the  cause  whieh  were  in  dispute,  and 
there  was  a  set-off  claimed  I  think  to  the  amount  of 
51.  odd,  which  the  arbitrator  gave  effect  to  merely  t« 
the  extent  of  2/.  or  31.,  and  the  arbitrator  substan- 
tially might  have  done  that  by  saying,  if  such  an 
issue  should  be  found  for  tha  ph.,  so  and  so ;  if  such  an 
issue  for  the  deft.,  so  and  so,  &c.  But  he  did  not 
take  that  coarse,  ha  merely  found  the  fact,  but  he  did 
not  give  it  legal  effect  by  disposing  of  it  as  a  matter 
of  law,  by  saying  that  the  issue  should  be  entered  for 
the  pit.  or  deft.,  and  then  so  and  so,  but,  substantially, 
he  decided  "  the  issue."  Properly  speaking,  he  had  n» 
power  to  do  anything  else.  As  to  all  matters  in  differ- 
ence being  referred  to  him  so  as  to  make  any  dis- 
tinction between  the  case  where  the  whole  waa 
referred,  it  appaaia   to  me  it  was  a  mere  mistaka 
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on  tlie  part  of  the  officer  in  not  atriking  ont  bo  mnch 
-of  the  common  printed  order  of  reference  as  referred  to 
«ll  matters  in  difference,  and  Mr.  Streetea  Tainlj 
endearoured  to  make  out  that  there  was  any  other 
matter  in  the  cause  than  what  was  there  disposed  of. 
There  was  supposed  to  be  an  error  in  the  postea,  and 
it  came  before  me  as  the  judge  at  chambers,  and  I 
thought  the  arbitrator  substantially  had  done  what  by 
the  order  of  reference  he  was  ordered  to  do,  namely,  to 
deal  with  the  verdict.  I  directed  the  postea  to  be 
amended  by  entering  the  verdict  in  the  way  in  which 
at  was  done;  and  that  left  ultimately  the  case  disposed 
of  by  the  verdict  of  the  juiy,  modified  by  the  award ; 
but  ultimately,  the  pit.  had  recovered,  by  the  verdict 
of  the  jury,  assisted  by  the  arbitrator,  altogether  less 
than  20/.  I  think,  therefore,  that  the  pit.  is  not 
entitled  to  recover  his  costs.  Four  cases  were  referred 
to  in  the  course  of  the  argument :  Cooper  v.  Pegg, 
Wigeiu  v.  Cook,  Jontt  v.  Jonea,  and  Ktlceg  v.  Stupples. 
There  is  no  one  of  these  cases  like  the  present.  All 
those  statntory  arrangements,  the  effect  of  which 
is  to  make  people  pause  before  they  bring  an  action 
merely  because  they  have  a  right  to  bring  one  (a  prac- 
tice extremely  mischievous,  and  which  ought  to  be  dis- 
'Couraged  as  far  as  possible),  by  which  persons  are  made 
to  pause  and  consider,  "  Shall  I  go  to  law  because  I 
liave  a  light  of  action  ?"  without  any  r<fei«ttc*  to  what 
may  be  the  fate  of  it  and  the  consequences  to  the  party 
faimnlf  should  be  carried  ont  and  the  fullest  effect  given 
4o  all  the  statutory  provisions  made  by  the  Legislature 
to  repress  mete  litigation  and  fruitless  discussion.  There- 
fore I  am  exceedingly  glad  to  find  that  there  is  no 
difficulty  whatever  in  giving  the  fullest  effect  to  the 
■danse  in  the  County  Court  Act  which  deprives  the 
pit.  ot  his  costs  where  he  recovers  less  than  201, 
«nd  where  the  County  Court  and  the  Superior 
■Courts  at  Westminster  are  not  in  confiict  with 
each  other.  These  are  the  reasons  why,  in 
'■DJ  judgment,  the  rule  ought  to  be  discharged ; 
suid  by  so  holding  we  comply  with  what  must  be  con- 
sidered the  spunl  of  the  Legislature  and  the  law  as  now 
administered,  and  do  substantial  justice  between  the 
parties  and  some  good  to  the  community. 

Bramwell,  B. — I  am  of  opinion  that  this  rule 
•honld  be  discharged ;  and  I  think  it  may  Us  discharged 
on  the  form  ^f  the  role  without  technicality.  The  pit. 
bas  recovered  in  an  action  by  verdict,  modified  by  an 
award,  a  sum  imder  20L,  and  if  the  jury  had  been  the 
actual  persons  pronouncing  the  verdict  to  that  amonnt, 
it  is  conceded  the  pit.  would  be  entitled  to  costs,  and 
there  would  have  been  error  npon  the  record.  The 
'Oosts  would  have  been  given  without  showing  that  the 
arbitrator  had  found  what  should  be  due.  Mr. 
JStreeten  comes  here  and  asks  for  an  order  to  pay  the  costs. 
I  have  inquired  of  the  master,  and  my  own  notion  is, 
in  accordance  with  his,  that  there  never  was  a  case 
known  where  a  person  having  got  a  verdict,  and  being 
.entitled  to  judgment  upon  it,  could  get  the  costs  of  his 
action  otherwise  than  as  part  of  his  judgment  There- 
fore the  rule  is  wrong.  If  the  pit.  is  entitled  to  the 
-costs  of  the  action,  having  got  a  verdict  and  judgment, 
he  must  be  entitled  by  virtue  of  the  judgment.  But 
then  I  do  not  find  any  fault  with  Mr.  Streeten  for 
having  put  the  rule  in  that  form.  I  do  not  see  how  he 
could  have  put  it  in  any  form  to  entitle  him  to  what  he 
asks,  because  if  he  had  come  and  asked  for  a  certificate 
that  the  parties  lived  within  twenty  miles,  he  would 
bave  been  beaten  upon  that  ground ;  or,  that  the  cause 
of  action  did  not  arise  in  the  jurisdiction,  he  would 
lisve  been  beaten  on  that  ground  ;  or,  that  it  was  a  fit 
oanae  to  be  tried,  he  would  have  been  beaten  on  that 
gronnd.  I  do  not  see  how  he  could  have  applied  for  a 
certificate,  or  that  he  could  make  any  other  motion  than 
he  has  done.  I  should  prefer  dealing  with  it  in  ano- 
ther point  of  view,  which  is  this  :  the  parties  have,  by 
-consent,  referred  the  amonnt  of  the  verdict  to  arbitra- 


tion, and  they  have  agreed  that  the  coals  should  sUls 
the  event.  My  brother  Willas,  in  delivering  the  judg- 
ment of  the  Court  of  C.  P.  in  BoberUo»  v.  SUrm,  7 
L.  T.  Bep.  N.  S.  462,  which  has  been  referred  to  befon, 
in  speaking  of  a  case  where  the  costs  are  to  abids  the 
event,  said,  I  think  with  nnoonunon  good  sense  and 
logic  :  "  Here  is  a  statute  which  enacts  that  if  in  on 
action  on  contract  within  the  jurisdiction,  the  pit.  (lull 
recover  a  sum  not  exceeding  20{.,  the  pit. '  shall  hare 
judgment  to  recover  such  snm  only,  and  no  costs,'  exotpt 
in  certain  cases  within  which  this  does  not  fslL  Tins 
section,  in  terms,  deprives  the  pit.  of  his  costs  m  tin 
event  which  has  happened,  nnless  the  order  in  its  tenn 
can  or  does  dispense  with  the  statute.  It  appears  to  ni, 
however,  that  the  statute  and  the  order  are  not  seeet- 
sarily  in  confiict,  for  that  this  section  adds  to  tba 
ordinary  events  of  a  cause  a  third  and  modified 
one  for  the  pit.,  but  without  costs,  unless  he  oblsint 
an  order;  and  that  the  order  of  reference,  which  ii  tin 
same  in  all  cases,  and  speaks  the  language  of  the 
court  when  it  says  that  the  costs  of  the  cauM  'sbsU 
abide  the  event,'  refers  to  the  event  quoad  costs, 
equally  as  to  the  mere  event."  Well  then,  what  he 
said  was  this :  where  there  is  a  sabmission  to  referenos 
and  the  costs  are  to  abide  the  event,  you  may  have  n 
absolute  event  in  favour  of  the  deft. ;  that  is  to  say,  if 
he  gets  judgment,  yon  may  have  an  event  in  farogr 
of  the  pit.,  and  if  he  gets  a  judgment  for  more  this 
20/.,  then  he  gets  the  ooets ;  or  you  may  hsvt  sa 
event  in  favonr  of  the  pit.,  and  if  he  get  las 
than  20L  then  the  event  is,  h»  does  not  get  bis 
costs  nnless  he  gets  it  noder  ciienmstances  that 
take  the  case  ont  of  the  stataU.  But  my  brolte 
Willes,  is  deaUng  with  a  case  where  the  sDboii»i<a 
was  by  compulsion,  and  he  proceeds  to  speak  as  thoogk 
there  would  be  a  difference  between  a  submission  iiy 
compulsion  and  a  submission  by  consent,  because,  he 
says,  "  It  cannot  justly  bo  imputed  to  the  judges  whe 
framed  it  that  they  intended  to  exclude  from  the  ope- 
ration of  the  statute  all  eases  in  which  there  WH  t 
compulsory  reference.  The  decisions  referred  to  as  t* 
reference  by  conient  before  trial,  Wigttu  v.  Coot  ul 
Jones  V.  Jones,  are  obvioosly  inapplicable,  bseaue  t* 
the  right  of  such  a  reference  the  law  attaches  » 
special  consequences  as  to  costs,  whereas  m  the  enat 
which  has  here  taken  place  there  is  a  statute  which 
says  expressly  that  a  pit  shall  have  no  costs."  Bsviig 
entirely  sgrnsd  with  my  brother  Willas  so  far  si  is 
necessary  to  decide  the  particular  case^  I  dissent  «ith 
great  submission,  from  his  opmion  so  fiir  ss  it  inti- 
mates a  difference  between  submission  by  consent  asl 
submission  by  compulsion ;  because,  what  is  the  dif- 
ference 7  a  binding  result  upon  the  parties  at  the  tim^ 
but  it  is  arrived  at  by  different  means.  In  the  oae 
ease  the  oosts  abide  the  event  by  the  agreement  a 
parties;  in  the  other  the  cosU  are  to  atiM 
the  event  by  the  order  of  the  court  In  o^ 
case  they  are  to  abide  the  event,  and  what  ■• 
the  meaning  of  the  expression  in  one  ease,  is 
to  my  mind  the  same  meaning  in  the  other ;  it  wow 
be  the  same  oosts  abiding  the  event,  one  thing  in  os* 
case  and  another  in  another,  according  to  the  onam- 
stances  of  each  particular  case.  But  my  broUi* 
Willes,  in  giving  the  judgment  of  the  Court  of  C.  P-» 
was  doing  that  which  a  prudent  penwn  delivering  »« 
opinion  would  do  ;  that  is,  stating  enough  to  shoe  '•» 
present  opinion  was  right,  and  stating  enough  to  dw 
distinguishing  circumstances  between  it  and  what  m*J 
be  taken  to  be  opposite  to  it  I  abide  by  the  opiuM 
I  am  reported  to  have  expressed,  and  no  doubt  ^  " 
(he  case  of  F\-em  v.  Sargmt,  8  L.  T.  Bep.  N.  S.  467, 
that  I  could  not  see  any  difference  between  a  referenee 
by  compulsion  and  a  reference  by  consent ;  nor  do  L 
And  now  I  wish,  again,  to  refer  to  a  nsiur 
to  which  I  adverted  before,  namely,  that  though  tW 
reference  is  by  oonaent,  the  pit  must  get  bis  daBa|« 
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in  the  action ;  in  order  to  recover  the  damages  that 
bave  been  awarded  to  him  h«  most  have  a  jadgment 
Then  I  say,  as  was  said  in  the  ease  referred  to,  that 
the  pit.  there  was  entitled  to  his  costs  becaose  there  was 
ao  statute  to  deprive  him  of  them.  So  I  say  here,  the 
pit.  is  not  entitled  to  his  costs  becaose  there  is  a 
statate  that  deprives  him  of  them ;  when  he  has  a 
verdict  in  his  own  favour  for  less  than  20/.  he  shall 
not  have  his  costs  unless  he  has  a  particular  certificate. 
It  does  not  seem  to  me  to  matter  what  that  result  is 
provided  it  be  by  his  consent.  It  is  sufficient  that 
that  is  the  result  arrived  at ;  and  that  is  sufficient  to 
bring  it  within  the  statute.  I  confess  it  is  a  salutary 
rale  that  we  are  not  to  make  a  distinction  bstween 
consent  and  compulsion ;  but  the  good  sense  is  in  those 
cases  where  the  result  is,  if  the  pit.  is  within  the 
atatute  he  gets  his  costs.  A  word  or  two  abont  the 
authorities.  It  is  a  somewhat  remarkable  thing  that 
there  is  not  ady  decision  or  any  sase  that  is  to  be  taken 
to  have  decided  that  which  is  the  point  in  this  case. 
Those  referred  to,  with  the  exception  of  Wigau  v. 
Cook  and  one  other,  were  cases  under  Lord  Denmao's 
Act,  where  the  parties  recovered  less  than  20t,  and 
the  costs  were  said  to  be  given  by  Lord  Deoman's  Act 
TTie  answer  was,  "No,  it  was  not  so,  because  it 
applies  to  a  case  only  where  there  has  been  a  verdict" 
The  only  case  differing  from  that  is  the  case  of  Joties 
T.  Jonts  !  that  was  not  a  case  within  Lord  Denman's 
Act,  it  was  a  case  where  the  pit.  had  obtained  jndg- 
»»ent  by  default,  with  a  submission,  but  no  verdict 
taken.  I  believe  that  if  it  had  been  an  action  origi- 
nally commenced  in  the  Superior  Courts,  the  sUtnte 
would  have  applied,  and  have  deprived  the  pit.  of  his 
costs ;  then  to  apply  the  ease,  as  I  have  done  here,  he 
would  have  been  entitled  to  sign  judgment  in  the 
action  for  the  sum  awarded  as  upon  a  judgment  in 
dtfanlt  and  getting  an  order  of  reference,  and  a 
TCfitrcncs  thereunder,  and  then  it  seems  the  statute 
w»old  not  have  applied,  he  wonld  have  recovered  less 
tlian  20t,  and  there  would  have  been  no  certificate.  It 
I  am  wrong  in  supposing  he  could  have  signed 
jodgment  in  the  action,  the  case  is  entirely  out  of  the 
question,  and  there  would  be  no  statute  to  deprive  the 
pit.  of  costs.  But,  supposing  he  could  sign  judgment 
in  the  action,  nevertheless  that  case  was  rightly 
decided,  for  this  reason,  that  it  was  not  an  action 
crigioally  broiight  in  the  Superior  Court ;  it  was 
moved  by  certiorari  from  the  inferior  into  the  Superior 
Court.  Then  the  statute  does  not  apply.  It  was  said 
that  was  not  adverted  to  in  giving  judgment  in  that 
case;  no  more  it  was.  To  my  mind,  it  was  an 
informal  rule,  unless  it  means  it  is  taken  out  of  the 
provisions  of  the  Connty  Courts  Act,  namely,  to  order 
that  he  shall  have  his  coats,becBUse  he  lived  more  than 
twenty  miles  apart  from  the  deft,  or  because  the  cause  of 
action  would  not  arise,  or  something  of  that  sort.  If 
that  was  the  form  of  the  rule,  the  court  ordered  that 
the  pit  should  have  his  costs  because  the  action  was 
•riginally  brought  there.  Bat  then  I  should  think 
there  was  no  fault  to  be  found  with  the  decision  in 
that  case  ;  for  certainly,  to  my  mind,  tiie  case  was 
rightly  decided,  for  the  reason  I  have  given.  In  the 
nanlt,  I  think  that  this  rule  ought  to  be  discharged. 
I  think  that  wherever  the  pit  is  entitled  to  judgment 
in  the  action,  and  gets  his  damages  in  the  action,  and 
the  case  is  such  that  by  virtue  of  the  provision  in  the 
County  Courts  Act,  the  pit.  would,  if  it  had  been 
nmply  a  hostile  proceeding  without  any  reference 
volantary  or  compulsory,  have  lost  the  costs  in  the 
caaae,  ao  equally  does  he  lose  them  when  there 
is  a  reference  which  fixes  the  amount,  unless 
wliere  there  has  been  such  a  reference,  which  it 
wonld  have  been  necessary  for  him  to  get  I  think 
that  is  the  general  rule  that  onght  to  govern  all  these 


CaAxsBLL,  fi.— I  am  also  of  opinion  that  the  rule 


should  be  discharged.  In  consequence  of  the  observa- 
tions of  the  Lord  Chief  Baron  and  my  brother  Bram- 
well,  I  should  not  have  thought  it  necessary  to  aay 
anything  upon  the  subject  Bat  in  the  course  of  th» 
argument  I  rather  entertained  a  different  opinion  to  that 
which  I  now  have  arrived  at .  I  desire  it  to  be  entirely 
understood  that  I  entirely  concur  in  the  opinions  of  th» 
Lord  Chief  Baron  and  my  brother  Bramwell.  I  agree 
with  my  brother  Bramwell  in  thinking  that  this  rula- 
must  be  disposed  of  on  the  matter  of  form,  because  it 
asks  "  why  the  pit  should  not  recover  the  costs  of  th» 
action,  and  why  the  master  should  not  tax  the  costs."  If 
the  pit.  could  be  entitled  to  costs  at  all  it  must  be  by 
virtue  of  the  order  of  reference  made  a  rule  of  court 
If  the  costs  be  taxed  at  all  they  must  be  taxed  on  th» 
rule.  Kow  it  appears  to  me  that,  inasmuob 
as  this  was  a  reference  of  the  cause  to  arbitra- 
tion, with  power  to  the  arbitrator  to  direct  a. 
verdict  to  be  entered,  we  mnst  consider  that 
the  pit  has  recovered  in  the  action  that  sum  of  money 
for  which  the  arbitrator  has  directed  the  verdict  to- 
stand.  It  is  true  that  beyond  the  matters  in  differeno* 
on  which  the  verdict  was  entered  there  was  no  matter 
in  difference.  All  that  he  has  decided  by  the  award 
ia  the  matter  in  dispute,  and  ordering  the  verdict  t»- 
stand  for  a  certain  sum,  it  appears  to  me  that  th*  pit 
must  be  taken  to  have  recovered  that  sum,  and  the 
case  is  brought  within  the  llth  section  of  the- 
Connty  Court  Act  which  has  been  referred  to. 
I  think  that  Act  expressly  deprives  the  pit 
of  costs.  I  have  considered  the  eases  witk 
reference  to  the  statute  and  the  authorities  that 
have  beeen  dted,  and  it  appears  to  me  that  when  they 
are  examined  they  do  not  interfere  with  the  view  I  ant 
submitting.  In  those  cases  in  which  the  pit  succeeded 
in  getting  his  costs  there  was  a  reference  before  verdict^ 
in  this  case  there  was  not  I  think  the  award  of  the 
arbitrator  in  this  case  stands  in  a  different  light  to  that 
in  those  cases;  and  though  there  are  some  general 
observations  in  the  case  of  Roi^rlton  v.  StenUf 
in  7  L.  T.  Rep.  N.  S.,  which  would  at  first  seem  Uy 
interfere  with  the  view  now  taken,-  I  think  my 
brother  Bramwell  has  entirely  explained  those  obser- 
vations. I  therefore  think  our  judgment  should  be- 
that  the  rule  should  be  discharged. 

PlooTT,  B. — I  am  of  the  same  opinion.  I  do  not 
think  the  circumstance  that  there  were  other  matters  in 
dispute  not  referred  makes  the  least  difference  in  the 
case ;  and  for  that  there  is  the  authority  of  the  case  of 
Cooper  V.  Pegg.  I  am  also  of  opinion  that  the  autho- 
rities when  examined  are  subject  exactly  to  the  obser- 
vation taj  brother  Bramwell  has  made  upon  them,  and 
they  do  not  interfere  with  our  deciding  this  case  upon 
the  principle  upon  which  we  ought  to  decide  it  If 
you  read  ibe  llth  section  of  the  Connty  Courts  Act,  it 
is  clear,  if  yon  bring  an  action  in  a  Superior  Court 
which  yon  onght  to  bring  in  an  inferior  court,  yoa 
onght  to  be  deprived  of  costs,  imless  you  get  judgment 
by  default,  or  recover  more  than  the  sum  named.  The 
parties  lived  within  twenty  miles  of  each  other ;  the 
pit.  has  recovered  less  than  3/.,  and  he  has  not  re- 
covered by  default.  I  do  not  think  it  matters  whether 
he  recovered  by  a  verdict  or  recovered  by  the  award  of 
an  arbitrator.  BmU  diKkarged. 

Pit's  attorney,  H.  M.  Burt,  10,  South-sqnsre, 
Gray't-inn. 

Deft.'s  sttomey,  J.  W.  Bidctn,  II  Serjeants'-inn» 
for  flewher,  Derby. 
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Monday,  Ifov.  16. 
Roberts  asd  Yardlet  v.  Sosk. 

'Xf'atereotirte — Action  for  obitructing — Abatement  of 
nuuance  —  Excettiee  damage  in  —  Pleading  — 
OeMwrer, 

To  a  declaration  that  defL  mongfuUy  obstructed  a 
loalercourie  made  by  pUe.  in  certain  land  by  the 
licence  of  the  ovmeri  and  occupiers  of  tueh  land, 
and  enjoyed  by  them  by  such  licence,  deft, 
pleaded  in  eject  that  he  wa$  the  occupier  and 
laiofully  pouested  of  the  said  land  in  which,  ^c, 
and  pltt;  V)ith  hit  leave  and  licence,  made  the  laid 
watercouree  and  uted  the  tame  until  d^.  revolted 
the  licence,  and  because  pits,  continued  to  tise  such 
Toalercmrse  after  such  revocation  and  notice,  ^c, 
deft,  obstructed,  ifc. 

TfeiB  assignment,  that  pits,  sued  for  an  obstruction, 
on  "  other  "  land  than  tliat  mentioned  in  Hie  plea, 
and  being  the  land  in  the  declaration  mentioned, 
and  not  the  land  of  deft,  mentioned  in  the  plea,  of 
a  teatercourse  made  in  sucit  other  land. 

Cka  to  nea  assignment,  in  effect,  that  deft,  was 
possessed  of  land  adjoining  the  land  in  the  neto 
assignment  called  "  other"  land,  and  the  water 
passing  in  and  along  the  said  watercourse  was 
wrongfully  discharged  therefrom  on  to  the  taid 
adjoining  land  of  deft.,  and  without  entering  on 
tuck  "  other  "  land  in  the  new  assignment  mentioned, 
■  and  obstructing  the  taid  watercourse  on  tuck 
"other"  land,  deft,  could  not  prevent  such 
wrongful  discharge,  wherefore  in  order  to  prevent, 
4c,,  deft,  obstructed,  f^c 

Jt^Mcation,  that  tke  obstruction  where  made  was  not 
necessary  for  preventing  the  discharge  of  water 
over  defi't  said  land,  and  was  made  muck  higher 
up  the  watercourse  than  defi.'t  land,  and  the  water 
might  have  been  by  dffl.  lawfully  obstructed  on 
the  laid  "other"  land  lower  cUmn  tlie  said  water- 
course, and  nearer  to  defi's  said  land,  and  that 
if  it  had  been  so  obstructed  lower  down,  <fc.,  tuck 
obstruction  would  have  prevented  the  water  from 
being  discharged  on  d^t.'t  land,  and  would  not  have 
caused  tke  damage  to  pltt.  in  the  declaration  men- 
tioned ;  and  tuch  obstruction  to  made  as  aforesaid 
was  an  unnecessary  and  unreasonable  mode  of  pre- 
venting, 4^,  and  by  reason  thtjreof  did  pits,  un- 
necessary damage! 

Held,  on  demurrer,  that  Ike  replication  was  good, 
and  afforded  an  answer  to  tke  plea  to  tke  new  at- 
tigmnent,  at  it  showed  tkat  deft,  had  done  more 
than  was  necessary  to  abate  the  nuisance. 

■Per  Channel!,  B. — The  replication  was  either  a  good 
traverse  of  tite  second  plea  as  regarded  the  neces- 
tilg  of  the  act  of  abatet^ent,  or  it  was  a  good, 
though    informal,  new   asstignment   of  excetiive 


Second  ooDut. — That  before  the  committing  of  the 
grieTanee  hereafter  mentioned,  pits,  being  poueesed  of 
a  oertein  colliery,  did,  at  their  own  cost,  and  by  the 
licence  and  with  the  consent  of  the  owners  and  occn- 
piers  of  certain  land  near  the  said  colliery,  make  a 
Traterconne  in  the  said  land  for  carrying  away  the  water 
by  them  from  time  to  time  pumped  from  the  said 
colliery,  and  from  thence  until  and  at  the  time,  &o., 
during  all  which  period  they  were  possessed  of  the 
said  colliery,  pits,  by  the  licence  and  with  the  consent 
of  the  said  owners  and  occupiers  of  the  said  land 
enjoyed  the  advantage  of  having  the  water  so  by  them 
pumped  as  aforesaid  flow  away  from  the  said  colliery 
along  the  sud  watercoorse.  Averment,  that  the 
said  licence  and  consent  to  enjoy  the  said  advantage, 
and  their  said  possession  of  the  said  colliery  continued  till 
the  commencement  of  this  suit,  and  still  did  continue  ; 
and  the  said  licence  and  consent  and  advantage  were 
■^  great  ralue  to  the  pits.,  and  that  deft,  knowing  that 


pits,  were  enjoying  the  advantage  aforesaid,  wrongfbly 
and  wilfully  obstructed  the  said  watertouiae,  ud 
thereby  prevented  the  water  from  flowing  along  the 
same  way  from  the  said  colliery;  by  means  whereof  pita. 
sustain  and  will  sustain  damage,  && 

Flea  4  to  second  count. — That  before  and  at  the  tins 
when  pits,  msde  the  said  watercourse  as  in  the  aaU 
second  connt  mentioned,  and  from  thence  until  at  and 
after  the  committing  by  deft,  of  the  alleged  grierauce 
in  the  same  coant  mentioned,  deft,  was  the  occupier 
and  was  lawfully  possessed  of  the  land  near  to  the  said 
colliery  in  which  pits,  made  the  said  watercourse  as  in 
second  count  mentioned ;  and  pits,  made  the  said  walec 
course  in  deft.'8  said  land  with  the  leave  and  licence  of 
deft.,  and  with  such  leave  and  licence  used  tlis 
same  until  deft,  afterwards  revoked  such  leave  sad 
licence,  and  gave  notice  to  pits,  of  such  revocation,  sad 
because  pits,  continued  to  use  such  watercourse,  aod 
to  Rend  the  water  down  the  same  after  such  rerocalioa 
and  notice  thereof  against  the  will  of  deft,  deft, 
obstructed  as  in  tha  second  connt  mentioned. 

New  assignment  to  plea  4. — That  pits,  sne  not  fur 
the  obstruction  on  the  deft.'s  said  land  of  a  water- 
course on  the  dert.'s  land,  hut  for  an  obstruction  npoa 
other  land  than  that  mentioned  in  the  said  fourth  pies, 
and  being  the  land  in  the  second  count  mentioned,  ud 
not  being  the  land  of  which  deft,  was  the  occupier  sod 
possessor,as  in  the  fourth  plea  mentioned,  qf  a  «st<r- 
conrse  made  on  such  other  land  with  the  licence  aai 
consent  of  William  Lowe,  the  occnpier  of  such  other 
land. 

Flea  2  to  new  assignment. — That  at  the  time  ot 
the  committing  by  him  of  the  alleged  grievances  in  tlis 
new  assignment  mentioned,  deft,  was  possessed  tl 
certain  land  adjoining  to  the  land  in  the  new  aisig> 
ment  called  other  land,  and  the  said  watercourse  ia 
and  over  snch  other  land  was  so  constructed  that  the 
water  passing  in  and  along  the  same  was  wrongfelly 
discharged  from  the  same  on  the  adjoining  land  u 
deft.,  and  without  entering  on  the  said  other  laud  in 
the  new  assignment  mentioned,  and  obstructing  th* 
said  watercourse  on  such  land,  tha  deft,  could  not 
prevent  the  water  from  the  watercourse  from  being 
discharged  therefrom  and  coming  on  the  land  of  tlw 
deft,  in  this  plea  mentioned,  wherefore,  In  order  tt 
prevent  the  said  water  from  the  said  watercourse  fma 
being  so  discharged,  and  coming  on  the  land  of  tht 
deft.,  deft,  obstructed  on  such  other  land  the  fH 
watercourse  mads  on  snch  other  land,  as  he  lawfully 
might  for  the  cause  aforetaid. 

Second  replication  to  second  plea  to  new  assignment. 
— ^Tbat  the  obstruction  so  made  by  deft,  at  the  pisos 
where  it  was  made  was  not  necessary  for  prevestis{ 
the  water  from  being  so  discharged  from  the  uid 
watercourse,  and  coming  on  deft.'8  said  land,  as  deft, 
knew  at  the  time  when  he  made  it.  Averment,  that  ito 
said  obstruction  was  an  obstruction  made  moch  higher 
up  the  said  watercourse  than  the  defu's  said  land,  H 
as  to  prevent  the  water  from  flowing  down  a  large  put 
of  the  said  watercourse  on  the  said  other  land  where 
pits,  had  suA  licence  and  consent,  as  in  tha  leoosd 
count  mentioned,  for  the  flowing  thereof.  Aveiout* 
that  the  water  might  have  flowed  along  the  said  lasl- 
mentioned  part  of  the  said  watercourse  without  beiag 
discharged  from  the  said  watercourse  and  coming  oa 
the  deft.'s  said  land,  or  injuring  the  deft,  and  ougiit 
have  been  by  deft,  lawfully  obstructed  on  the  isii 
other  land  lower  down  the  said  waterconrse,  alter  it 
had  flowed  over  the  last  mentioned  part  thereof  and 
nearer  to  deft.'B  said  land  than  the  place  where  hi  did 
obstruct  it,  as  deft,  at  the  time  when  be  made  the  mi 
obstruction,  well  knew.  Averment,  that,  if  the  suns 
had  been  obstructed  lower  down  the  laid  waterconrse, 
on  the  said  other  land  and  nearer  to  deft's  said  land 
as  aforesaid,  snch  obstruction  would  have  prevented 
the  water  from  bemg  discharged  from  the  said  water- 
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«oan«  and  oomiog  on  deft-'s  Uud,  and  would  not  bara 
caoaad  tha  damage  to  the  pits,  in  secoadcount  mentioned, 
and  sncb  obetmction  which  deft,  so  made  as  aforesaid 
was  an  nnnecessary  and  unreasonable  mode  of  prevent- 
iog  tba  water  from  being  discharged  from  the  said 
watsroonna,  and  coming  on  defl.'s  said  land,  and  by 
naaon  thereof  did  the  pits,  nnnecessar;  damage. 

Demurrer  to  second  rsplication  to  second  plea  to 
new  assignment,  and  joinder  in  demurrer. 

A  point  marked  for  argument  in  the  margin  was, 
that  the  replication  was  bad,  because  deft,  was  not 
bound  to  oonsidtr  the  convenience  of,  nor  the  damage 
done  to,  tha  pits.  exclnsiTelj. 

DefL's  points : — 1.  The  replication  alleged  in  effect 
that  deft,  might  have  diverted  the  water  at  another 
jpoint  in  Lowe's  land,  and  that  if  he  had  done  so  he 
would  not  have  caused  the  particular  damage  com- 
plained of,  but  deft,  contends  that  the  replication  is 
bad,  because  it  is  quite  consistent  with  it  that  deft, 
acted  as  he  did  in  order  to  avoid  doing  damage  to 
Lowe ;  and  it  wonld  be  no  answer  to  Lowe's  action 
that  unnecessary  damage  was  done  to  him  in  order  to 
avoid  doing  some  injury  to  pits.  2.  That  under  the 
ciiciuiistances  disclosed  on  the  present  record  tba  act 
of  deft,  was  lawful,  and  for  anything  that  appears, 
done  to  the  best  of  his  judgment,  and  therefore  not 
.actionable  unless  he  acted  maliciously. 

Pits.'  points : — 1.  Plea  is  bad,  for  that  it  does  not 
ahow  that  the  obstruction  was  necessary  in  the  place 
where  it  was  made,  or  that  it  was  reasonable  to  make 
it  there.  2.  That  it  does  not  show,  even  against  the 
ooeupier  of  the  land,  a  right  to  make  the  said  obstruc- 
tion where  it  wa*  made.  S.  That  for  the  purpose  of 
abating  such  a  nnisauce  tha  party  may  not  at  bis 
jdeasnre  walk  any  distance  over  his  neighbour's  land 
and  stop  the  stream  at  any  part  thereof,  bot  must  act 
reasonably.  4.  That  if  he  oould  stop  it  one  yard  from 
his  own  premises  and  onnecessarily  goes  a  mile  to  do 
it,  he  exceeds  bis  right,  and  is  a  trespasser.  S.  That 
it  docs  not  show  that  the  fluwing  of  the  water  at  the 
plaoa  where  it  was  obstructed  was  a  nuisance  to  bim. 
6.  Pit.  will  also  contend  that  the  replication  ia  good,  as 
alleging  that  the  mode  of  obstruction  was  both  nuneces- 
aaiy  aud  unreasonable. 

Oratf,  Q.  C,  tor  defL,  in  support  of  the  demurrer. — 
The  "  other"  land  on  which  the  alleged  trespass  was 
committed  was  the  land  of  Lowe,  and  Lowe,  and  not 
pits.,  should  have  brought  the  action.  The  declaration 
i»  for  obstructing  a  watercourse  enjoyed  by  licence. 
The  plea  assumes  that  it  waa  by  deft. 'a  licence,  and 
pleads  a  revocation.  Then  the  new  assignment 
changes  the  queetion  to  Lowe's  land.  In  order  to 
prevent  the  water  flowing  over  bis  own  land,  deft,  had 
a  clear  right  to  go  upon  Lowe's  land.  The  traverse  in 
tba  replication  is,  "  If  on  have  obstructed  it  at  a  wrong 
place  ;  you  might  have  obstructed  it  nearer  your  own 
land,  which  would  have  been  less  injurious  to  me,  and 
therefore  your  jostiGcation  is  not  a  good  one."  That  is 
«  bad  replication.  It  is  not  plt'a  land,  and  not  there- 
for* neoesaary  to  aver  as  Uttle  damage  as  possible. 
l<owe,  as  owner  of  the  land,  is  the  party  to  be  attended 
to,  and  if  he  were  to  soe  deft.,  the  latter  would  have  to 
ahow  as  little  damage  as  possible  done.  [Chamnkll, 
'B. — ^Is  it  clear  that  the  second  plea  to  the  new  assign- 
ment is  good?  You  do  not  allege  that  you  could 
not  have  obstructed  the  water  at  some  other  place,  or 
that  yon  could  only  have  obstructed  it  at  one  par- 
tjcolar  plaoe.3  Why  is  deft,  bound  to  allege  that 
he  oould  only  have  done  it  at  that  one  spot?  He 
is  not  bonnd  to  make  the  barrier  on  his  own 
land.  Having  Lowe's  licence  he  may  select  some 
«pat  on  Lowe's  land  and  must  be  guided  by  the  question 
whar*  he  does  least  damage  to  the  latter.  [Bb.vm- 
wzix,  B. — A.  makes  a  watercourse  over  his  own  land 
to  B.'s,  so  that,  from  the  natural  position,  the  water 
«rill  flow  from  A.  to  U.    The  latter  complains,  and  A. 


says,  "  Bring  your  action  ;"  to  which  B.  replies,  "  No,  I 
will  go  on  your  land  and  stop  it."  Has  he  any  right 
to  do  that  ?]  It  is  submitted  that  he  has.  Deft, 
here  has  a  right  to  defend  himself  from  the  water, 
which  he  cannot  do  without  going  on  Lowe's  land. 
It  may  be,  the  way  which  did  more  than  necessary 
damage  to  pits,  did  Lowe  the  least  damage.  Ueft. 
was  not  bound  to  obstruct  the  water  in  the  way  least 
injurious  to  pits.,  but  to  the  owner  of  the  land,  and  the 
replication  ought  to  have  alleged  that  Lowe  would  have 
been  less  damaged  if  the  obstruction  had  been  mads 
elsewhere.  Where  an  excess  of  damage  is  relied 
on  the  allegation  of  doing  as  little  damage  as  pos- 
sible is  not  traversable.  There  should  be  a  new 
assignment 

a.  MaUheas  (with  whom  was  EudHe$tm,  Q.C.) 
contra,  for  pits. — The  replication  is  good.  The  law 
is  clear,  as  thrown  out  by  Bramwell,  B.  during  tha 
argument,  that  though  a  man  may  abate  a  nuisance  on 
his  own  land  where  and  how  he  pleases,  yet  when  ha 
goes  upon  another's  land  to  abate,  he  must  show  that 
it  was  neoesfafy  for  the  purpose  of  abating  the  nui- 
sanoe.  That  has  been  averred  (I  do  not  say  well 
averred)  in  this  plea.  It  is  not  a  question  of 
as  little  damage  as  possible,  but  it  is  a  material 
averment,  and  if  so,  the  replication  is  a  tra- 
verse of  it  [Chamsell,  B.— Is  this  replication 
anytjiing  more  than  an  informal  new  assignment?] 
If  it  was  necessary  to  obstruct,  deft,  had  a  right  to  do 
the  act,  doing  as  little  damage  as  possible.  To  con- 
sider the  question  of  balance  of  damage  is  to  confusa 
the  principle  on  which  the  right  to  abate  reste;  it 
turns  wholly  on  necessity,  which  measures  the  Sx- 
istenoe  of  the  right  and  the  extent  a  man  may  go  ia 
abating. 

Com.  Dig.  "AcOon  on  the  Case  for  Naisanco," 

D.  4,  442,  3 ; 
Dimet  V.  PtOy,  15  Q.  B.  276-,  19  L.  J.,  N.  S., 

449,  Q.B.; 
BaUman  v.  Bluek,  18  Q.  B.  870 ;  21  L.  J.,  N.  S, 
406,  Q.  B. ; 
are  d  fortiori  authorities  in  favour  of  pit.  Tha 
second  plea  to  tha  new  assignment  is  bad,  for  not 
showing  pit.  to  be  a  wrong- doer  (/ones  v.  WiUiamt, 
Jl  M.  &  W.  176j  12  L.  J.,  N.  S.,  249,  Ex.)i  and 
secondly,  for  not  showing  that  the  obstruction  and 
abatement  wet»  neoessary  to  the  enjoyment  of  deft.'s 
right. 

Gray,  Q.  C,  replied. — ^The  replication' is  not  a  good 
new  assignment.  In  a  new  assignment,  where  a 
pit.  is  himself  the  owner  of  the  land,  it  may  be  mada 
material  that  as  little  damage  as  posuble  was  done, 
but  here  Lowe  ought  to  be  the  party  bringing  the 
action.  Pits,  seek  to  make  deft  liable  by  showing  ha 
did  unnecessary  damage,  but  both  the  partiea  having 
interests  must  be  looked  at  It  is  not  necesiary  the 
plea  should  allege  it  might  have  been  done  with  leaa 
damage,  ind  it  is  conustent  with  the  plea  that 
the  obstruction  was  made  with  the 'least  possible  in- 
jury to  the  owner  of  the  land. 

Pollock,  C.  B.— We  are  all  of  opinion  that  the 
pits,  are  entitled  to  judgment  A  fuller  insight  into 
the  facts  might  have  been  denrable;  but  with  the 
light  thrown  by  the  argument  on  the  pleadings,  I  feel 
no  difficulty  in  coming  to  that  conduMon.  I  do  not 
understand  the  sort  of  measnre  which  Mr.  Gray  takea 
of  the  relative  inconvenience  to  one  party  aud  tha 
other,  and  he  fails,  I  think,  in  establishing  the  propo- 
sition for  which  be  has  contended.  As  my  brother 
Bramwell  has  correctly  said,  if  a  man  conatrucU  a 
watercourse  on  his  own  land,  he  may  obstruct  it  at 
whatever  point  he  pleases ;  but  1  do  not  think 
that  he  can  enter  upon  his  ueighbour'a  land  and 
wander  up  and  down  over  a  long  line  of  wataroourso 
there  and  select  any  place  he  likes  in  which  t«  mak* 
the  obetmction. 
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Bramwxll,  B. — I  agree  with  my  I.ard  in  his  opi- 
nion that  the  pits,  are  entitled  to  oar  judgment.  I 
will  not  ttj,  nor  is  it  necessary  to  decide,  whether  the 
deft,  most  have  bad  a  right  to  enter  opon  Lane's  land 
in  order  to  obstnict  the  watercourse ;  but,  assuming 
that  he  bad,  I  agree  with  Mr.  Graj  that  he  mnst 
exercise  the  light  in  such  a  manner  as  to  do  as  little 
damage  to  Lowe  as  possible  ;  but  not  only  so,  he  was 
bound  in  doing  the  act  to  do  as  little  damage  as  pos- 
sible, not  only  to  Lowe,  the  owner  of  the  land,  but 
also  to  the  pits.  The  pits,  by  their  replication  say, 
"  Yon  made  the  obstruction  where  it  was  not  necessary, 
and  you  might  hare  lawfully  made  it  elsewhere  with 
less  damage  to  the  pita."  I  confess  that  seems  to  me 
to  be  an  answer.  But  Mr.  Gray  says,  "  You  do  not  say 
in  your  replication  that  that  mode  of  doing  it  would 
be  better  for  yon  witbont  doing  more  injury  to  Lowe." 
It  seems  to  me  that  pnetioally  the  replication  does 
say  that ;  for  it  says,  you  might  bare  done  it  else- 
where lawful!!/.  On  that  ground  I  am  of  opinion  that 
the  replication  is  good. 

Ciiarheix,  B.— I  am  of  opinion  that  the  pits,  are 
entitled  to  the  judgment  of  the  court.  The  pits.,  it 
appears,  have  a  watercourse  which  they  occupy  on 
liowe's  land,  and  by  their  declaration  they  complain  of 
«n  obstruction  of  such  watercourse  by  deft.  [His 
Lordship  states  the  declaration  and  fourth  plea.]  The 
pit.  new  assigns,  and  it  is  the  second  plea  to  such  Dew 
assignment  which  we  hare  to  consider.  It  says  that 
deft,  was  possessed  of  certain  lands  adjoining  the  land 
in  the  new  assignment  called  ■'  other  "  land,  and  the 
wateroonrse  in  and  orer  anch  other  land  was  so  con- 
afamcted  that  the  water  was  wrongfully  discharged 
therefrom  over  adjoining  land  of  deft,  and  witbont  en- 
tering on  such ' '  other  "  land  and  there  obstructing  the 
watercoorse,  deft,  could  not  prevent  such  wrongful 
discharge,  wherefore,  in  order,  &c.,  be  went  on  such 
Other  land  and  made  the  obstruction  oomplained  of,  as 
lie  lawfully  might.  Assuming,  for  the  sake  of  the  pre- 
aent  argument,  that  the  deft.  h«d  a  right  to  enter  upon 
bis  neighbour's  land  to  obstruct  the  water,  and  to  ob- 
atrnct  it  either  on  the  pits.'  or  on  Lowe's  land,  it  was 
essential  that  the  second  plea  to  the  new  assignment 
■hoDld  arer  the  necemty  of  the  act  to  abate  the 
nuisance  ;  and  it  should  also  hare  averred  that  he  did 
no  mere  than  necessary  damage.  The  pleadings  place 
the  pits,  in  the  alternative,  and  the  replication  is  either 
a  good  traverse  of  the  second  plea  as  regards  the  neces- 
M(jr,or  it  is  a  good,  though  informal,  new  assignment  of 
•xcesaive  damage. 

PlooiT,  B — I  also  am  of  the  same  opinion.  I  think 
the  replication  to  the  second  plea  to  the  new  assign- 
ment aiSbrds  a  good  answer,  and  shows  that  the  deft. 
did  more  than  was  necessary  to  abate  the  naisance.  Mr. 
Gray  says  that  if  mors  injury  was  done  to  the  pits,  less 
was  dona  to  Lowe,  but  the  proportionate  amount  of 
damage  Co  one  and  the  other  is  not  the  true  criterion. 
Judgment  for  Hie  pits. 

Attorneys  for  pits.,  Clotou  and  BicMeg,  10,  King's 
Bench-walk,  Temple. 

Attorneys  for  deft.,  iiadce$on  and  Ooldriag,  Lin- 
colu's-inn-fields.  _^_ 

Wtdneidttg,  Xov.  25. 

Btbne  v.  Boaole. 

NtgUgtnet — Evidence  for  jury  of  master't  negligence 

— Omu  probmidi, 
Defl.  tued  and  occupied  the  entire  mtrehouie   and 
premitet  from  vhich  a  barrel  of  four  aai  being 
lowered.     The  pit.  waepaering  along  a  public  road 
bg  the  warehouie,  when  the  barrel  fell  from  defl't 
varehouu  upon  and  injured  the  pit.  : 
Seld,  that  this ahne watiuffieienl prmA fade etidence 
ofnegligenee  bg  drft.  to  go  to  the  jury. 
This  was  an  action  against  the  deft,  for  negligence 


in  the  lowering  of  certain  barrels  of  flour  from  his 
warehouse,  one  of  which  barrels  fell  upon  and  iojnied 
the  pit.  At  the  trial  of  the  cause  before  the  AsKssor 
of  the  Court  of  Passage  at  Liverpool,  the  pit.  wu 
nonsuited,  leave  being  reserved  to  him  to  move  to  set 
aside  that  nonsuit  and  enter  the  verdict  for  50},  at 
which  sum  the  damages  were  contingently  assessed  by 
the  jury.  A  rule  niit  having  been  obtained  for  that 
purpose, 

C.  Xuttdl  now  showed  cause  against  it. — The  pit. 
was  in  October  last  walking  along  Sootland-roidr 
Liverpool,  when  there  fell  upon  him  from  one  of  tlie 
stories  of  the  deft.*s  warehouse  a  barrel  of  flour.  Deft, 
waa  a  flour  dealer,  and  the  whole  of  the  warehouse  and 
premises  were  ia  bis  occupation.  No  other  evidence 
having  been  given  to  connect  either  the  deft,  or  his 
servants  with  the  occurrence,  or  to  prove  actual  ntgli- 
gence,  it  was  contended  for  the  deft.,  first,  that  it  was 
not  to  be  presumed,  because  the  barrel  oame  from  the 
deft.'s  premises,  that  be  or  his  servants  were  thee 
engaged  in  lowering  the  flour  without  any  evidenn 
upon  the  subject,  and  that  affirmative  evidence  by  the 
pit.  of  negligence  by  the  deft,  or  his  servants  wsa 
necessary.  It  waa  not  pretended  that  the  deft  him- 
self was  there,  for  he  waa  not,  and  it  was  perfectly 
consistent  with  the  facts  that  the  penon*  lowering 
the  flour  were  using  the  otmost  care,  and  with 
the  best  appliances,  and  that  the  occnnence 
was  a  pure  acddent.  He  refemd  to  UiteUl 
V.  Crasweller,  13  C.  B.  234,  where  it  was  held  tfatt 
the  defts.'  carman  in  that  case  not  being  at  the 
time  of  the  accident  engaged  in  the  business  of  bis 
masters,  they  were  not  responsible  for  the  conseqnenoes 
of  his  unauthorised  acu  The  pit  should  hare  girto 
some  evidence  that  the  deft  or  bis  men  were  in  tbis 
warehouse  doing  some  act  [Polu>ck,  C.  B.-  Wis 
it  not  the  duty  of  the  deft,  to  show  that  neither  he  or 
any  of  his  servants  did  this?]  Even  if  it  hsd  beay 
brought  home  to  the  deft  so  that  he  might  have  been 
liable  the  nonsuit  was  correct,  becanse  there  was  ii» 
evidence  given  to  show  any  negligence :  (Corpw  v. 
The  London  and  Brighton  Sailwag  Compam/,  5  Q.'B- 
747.)  [PouiOCK,  C.  B.— Lord  Denman  in  that  em 
at  Nisi  Prius  held  that  the  pit  proved  a  prima  feat 
case  of  negligence  against  defts.  by  showing  that  «beo 
the  accidient  occurred  the  train  and  rulway  wen 
exclusively  under  their  management]  Id  Chritfit  v. 
Griggt,  2  Camp.  79,  it  was  held  that  the  ptoprieuir 
of  a  stage-coach  is  not  answerable  for  any  danaie 
that  may  happen  to  a  passenger  from  the  coach  being 
overturned  by  a  mare  accident.  [Bbamweix,  B. 
referred  to  Skinning  v.  The  London  and  BrijitM 
Railwag  Company,  !>  Ex.  787.] 

Bird  V.  The  Great  Northern  Railway,  28  L  J- 

3  Ex.; 
Cotton  V.  Wood,  29  L.  J.  33,  C.  P. ;  and 
Hammock  t.  White,  H  C.B,  N.  S.,  588,wereil» 
cited. 
In  the  last  case  it  waa  held  that  the  mere  happeaisg 
of  an  accident  is  not  sufficient  evidence  of  negligence 
to  be  left  to  the  jury ;  but  the  pit  mnst  gire  «>i"' 
affirmative  evidence  of  negligence  on  the  part  of  tbe 
deft    All  the  facts  here  are   consistent  with   tbe 
absence  of  negligence  on  the  part  of  the  deft,  ud  M 
is  not  called  on  to  show  the  contrary  unless  a  cue  i* 
first  made  out  against  him. 

Uuhr,  for  the  pit,  in  support  of  the  mI^  was  Mt 
called  upon. 

Pollock,  C.  B.— I  am  of  opinion  this  rule  should 
be  made  absolute  to  enter  the  verdict  for  the  pit-  f'^ 
the  amonnt  at  which  the  jury  assessed  the  d«ni»gi* 
Suppose  a  man  to  be  walking  under  a  warehonse,  «* 
was  the  case  here,  and  a  barrel  was  to  roll  «"'/" 
fall  upon  him,  the  barrel  coming  from  a  height  sbe». 
how  could  he  possibly  tell  by  whose  negligence  it  *•• 
done  t    It  was  proved  in  evidence,  in  tUs  case,  "•» 
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[Ex.  Ch. 


the  entire  iranboaie  and  premises  were  in  the  deft.'s 
ooenpation,  ued  hj  him  for  the  carrying  on  his  trade, 
and  that  the  barrel  which  fell  out,  or  was  being 
lowered,  came  from  the  warehouse  of  the  deft,  and 
caused  the  injury  to  the  pit.  That  would  be  of  itself 
primd  fade  eridence  of  negligence  by  the  deft.,  or 
tlioM  for  whose  acts  he  was  responsible.  The  pit.  is 
not  to  be  obliged  to  go  abont  and  inquire  the  cause  of 
each  aa  accident — who  were  in  the  warehouse  abore 
bim,  and  their  business  there ;  how  it  was  done,  and 
each  like:  it  is  similar  to  that  of  a  man  who  has  to  go 
through  a  public  passage  where  a  building  is  being 
«rected,  and  an  injury  is  caused  to  him  by  some  of  the 
materials  falling  on  him  whilst  passing.  This  would 
be  prma  facit  evidence  of  negligence  against  the 
builder;  here  the  evidence  before  the  court  was,  that 
the  pit.  and  his  wife  were  passing  along  the  Scotland- 
avail,  in  lirerpool,  and  when  they  were  close  against 
the  deft-'s  warehouse,  the  whole  of  which  was  in  his 
occupation,  used  by  him  as  a  flour  dealer,  there  came 
down  suddenly  upon  the  man  a  barrel  of  flour,  and  thus 
the  accident  occnrred  to  the  piL  of  which  he  com- 
plained. This  is  one  of  those  cases  in  which,  I  think, 
M.  presamption  of  negligence  by  deft,  is  raised,  and  It 
was  for  him,  who  bad  all  the  means  of  evidence  and 
knowledge  within  his  reach,  to  meet  it.  It  having  been 
«hown  that  the  defl.  had  the  entire  possession  and 
«xclasive  nse  of  this  warehouse,  it  would  be  presumed 
that  the  accident  arose  from  his  want  of  care,  nnless 
be  gave  some  explanation  of  the  cause  by  which  it 
was  produced,  which  explanation  the  pit.  conid  not  be 
«xpected  to  give,  not  having  the  same  means  of 
knowledge. 

Bramwbll,  B. — I  am  of  the  same  opinion. 

Chasxeix,  B. — I  am  also  of  the  same  opinion.  It 
haa  been  said  by  Mr.  Russell  there  was  nothing  to 
«ann«ct  the  deft,  with  any  negligence  in  the  matter, 
•nd,  for_  anything  that  appeared  to  the  contrary,  the 
injniy  might  have  happened  by  an  inevitable  accident, 
or  otherwise,  for  which  the  deft,  may  not  have  been 
liable  ;  bat  there  was  abnndant  evidence  to  go  to 
the  jnry. 

PlooTT,  B.  concurred. 

R»l»  nbsolutt  to  enter  verdict  for  pit.  for  50i 

C.  Kuuell  applied  for  leave  to  appeal,  which  was 
refosed. 

Plt.'s  attorneys,  UaderhUl  and  Fidd,  3,  New-inn. 

Deft.'s  attorneys,  Bridga  and  CoUiits,  for  FraaeU 
.and  Almond,  Liverpool. 


EXOHEaXTEB  OHAKBEB. 

B^MTted  by  T.  W.  8A^ln)IlB^  Esq.,  Banlater-at-Law. 

■BKOB  FBOK  THE  QDBBN'S  BEMCB. 

Thursday,  Ifop.  26. 

<Befor«  PouACK,  C.B.,  Wiluamb,  J.,  Bbamwkll  and 

Cbahxell,  BB.,  BruB  and  Kkatuio,  JJ.) 
Wbitiiobb  awd  AHOTHEB   (Assigneca  of  J.  E.  Cla- 

ridg«}  e  Hiof&T  Clabidob  ahd  OTBEBg. 
Trtver — BUI  of  tale— Advance  ofmoneg  to  pay  other 

ereditors — Act  of  bankruptcy. 
Wkere  a  tradeiman  wot  indebted  to  B.  and  C.,  to  the 
forma'  of  tohotn  he  had  given  a  bill  of  sale,  who 
had  taken  hit  goodt  in  execution,  and  having  applied 
to  D.  for  a  loan  of  money  to  pay  off  B.  and  C, 
ottmined  it  i^pon  the  teeurity  of  a  bill  of  tale,  which 
traiuferrtdidlright  vs  the  properly  to  D.;  A.,  how- 
ever, to  be  permitted  to  continue  to  carry  on  the  buti- 
neei,  wilh^wer  toD.to  enter  and  seize  upon  the  goodt, 
ond  B,  aadC.  were  paid  off  accordingly ;  but  at 
tke  tame  time  another  creditor,  E.,  had  obtained 
judgment,  but  had  abstained  from  ittuing  execution, 
and  afttrwardt  A.  wot  adjudged  to  be  a  bankrupt, 
Jke  goodt  having  ia  the  meantime  been  told  by  D. 


under  hit  bill  of  tale,  and  an  action  having  been 
brought  by  the  attigneet  of  A.  to  recover  frum  D. 
the  value  of  the  goodt  i 
Held,  that  the  giving  of  the  bill  of  tale  to  D.  was  not 
an  act  of  bankngytcy,  it  not  being  an  aiiignmeiit  to 
pay  a  past  debt,  but  an  attignment  with  a  view  to 
relieve  a  trader't  property  from  a  charge  upon  it. 
This  was  an  appeal  against  the  decision  of  the  Q.  B., 
making  absolute  a  role  to  enter  a  verdict  for  the  defts. 
This  was  an  action  of  trover  for  the  conversions  of  the 
goods  of  the  pits.,  who  claimed  as  assignees  of  James 
Edward  Claridge,  a  bankrupt,  there  being  a  count  also 
for  the  conversion  of  the  gooids  of  the  said  J.  E.  CU- 
ridge  before  he  was  a  bankmpt.  By  the  particolara 
of  demand  the  claim  of  the  pits,  was  confined  to  such 
goods  as  were  named  in  a  bill  of  sale  of  the  5th  Dec. 
1859.  The  trial  took  place  at  the  Worcester  Summer 
Assizes  1861,  when  it  appeared  that  the  bankmpt  had 
oanied  on  the  business  of  a  farmer  and  horse  dealer. 
The  deft.  Heniy  Claridge  also  was  a  farmer,  and  the 
two  other  defts.  were  auctioneers.  In  1859  the  bank- 
rupt was  indebted  to  two  penons  of  the  names  of  Brook 
and  Woodward,  and  bad  given  a  bill  of  sale  to  the  former 
for  the  debt  which  was  due  to  him.  He  owed  money 
also  at  the  same  time  to  Samuel  Stephens,  who  was 
afterwards  trade  assignee,  aad  one  of  the  pits.  Brook* 
and  Woodward  took  possession  of  the  goods  of  tho 
bankrupt,  who  applied  to  the  manager  of  the  Tewkes- 
bury Bank  for  a  loan  of  money,  believing  that  if  be 
could  get  the  money  he  might  with  the  proceeds  of  the 
next  crop  be  able  to  go  on  with  his  business  and  pay 
everybody.  Having  failed  in  this  application  he  ap- 
plied to  the  deft.  Heniy  Claridge,  who  was  his  brother, 
and  who  knew  that  he  was  short  of  money  and  in 
diScolties,  but  who  believed  that  be  had  sufficient 
property  to  pay  all  that  was  owing.  Henry  Claridgt 
refused  to  make  an  advance  without  having  the  security 
of  a  bill  of  sale,  and  thereupon  one  was  prepared,  and 
it  was  executed  on  the  5th  Dea  1859.  It  recited  that 
Henry  Claridge  had  been  asked  by  J.  E.  Claridge  to 
advance  619f.  St.  6d  to  pay  off  the  amount  due  to 
Brooke  and  493L  St.  6d.  to  pay  off  the  amount  due  to 
Woodward,  and  also  to  advance  to  the  said  J.  E.  Claridge 
372.  9t.,  making  together  the  sum  of  11502.,  and  that 
H.  Claridge  had  agreed  to  do  so  upon  the  terms  that  the 
repayment  thereef  and  of  any  further  advances  that 
might  be  made  thereafter  should  be  secured.  It  was 
then  stated  that  the  money  had  been  paid  to  Brooke 
and  Woodward,  and  the  said  J.  E.  Claridge  then 
granted  to  H.  Claridge  the  whole  of  the  stocks,  crops, 
goods,  &C.  in  his  occnpation,  upon  trust  to  permit  the 
said  J.  E.  Claridge,  so  long  as  the  said  H.  Claridge 
should  think  fit,  to  nse  and  enjoy  the  premisea  and 
carry  on  the  business,  and  with  power  to  the  s«d  H. 
Claridge  to  enter  at  any  time  aad  seize  all  the  goods, 
&C.,  and  to  dispose  of  all  such  goods,  &c,  or  to  cany 
on  the  business  as  he  pleased.  It  was  further  agreed 
that  H.  Claridge  shoukl  stand  possessed  of  all  the 
moneys  arising  from  any  sale  of  such  goods, 
&&,  in  trust  in  the  first  place  to  discharge  all 
expenses,  Sec,  and  to  retain  to  himself  the 
sum  of  II50<^,  being  the  total  of  the  snma 
above  named  with  interiit,  and  also  any  other  sum 
which  he  may  at  any  time  thereafter  advance  or  lend 
to  the  said  J.  £.  Claridge,  and  to  pay  over  the  residue 
to  the  said  J.  E.  Claridge.  The  bill  of  sale  also  con- 
tained an  acknowledgment  by  the  said  J.  E.  Claridge 
of  the  receipt  of  the  sum  of '  97/.  8s.,  which  had  beat 
before  mentioned,  but  it  appeared  that  this  had  not 
really  been  paid.  The  sums  of  money  which  H. 
Claridge  agreed  to  pay  to  Brooke  and  Woodward  were 
paid  to  them.  In  Sept.  1859  the  pit.  Stepbena  had 
brought  an  action  against  the  said  J.  E.  Claridge, 
and  had  recovered  judgment  for  406/.,  upon  which  he 
had  received  on  the  26th  of  the  same  month  a  sum  of 
sot,  and  ou  the  12tb  Dea  another  sum  of  SOL    He 


Digitized  by 


Google 


452 


THE  LAW  REPORTER. 


[Vol.  9. 


Cb.  Cas.  K.] 


Reu.  v.  G.  H.  Bkem. 


[Cb.  Cas.  B. 


was  induced  to  delay  issuing  ezecDtion,  as  both  J.  K. 
CUridge  and  H.  Claridge  assured  him  that  be  vould 
be  paid  the  whole.  However,  in  April  1860,  he  did 
isaue  execution,  and  the  said  J.  £.  Claridge  was 
thereupon  arrested  and  sent  to  prison.  Notice  was 
then  given  to  Stephens  of  the  bill  of  sale.  After- 
wards, on  the  25th  of  the  same  month  of  April,  a 
petition  was  presented  in  the  Baukmptcy  Court  hj  a 
creditor,  and  the  said  J.  E.  Claridge  was  adjudicated 
a.  bankrupt.  H.  Claridge  ordered  the  other  defts.  to 
aell  the  whole  of  the  property  conveyed  to  him  by  the 
bill  of  sale,  and  the  sale  accordingly  toolc  place  on  the 
24th  April.  The  whole  sum  realist  was  2098A  6«.  2d., 
the  residue  of  which,  after  paying  the  tent,  expenses, 
and  the  money  advanced,  was  retained  for  the  bank- 
rupt, who  stated  that  he  thought  the  amount  realised 
was  a  good  deal  under  the  value  of  the  property.  At 
the  trial  a  verdict  was  entered  for  the  pits,  for  18732., 
leave  being  given  to  the  defis.  to  move  to  enter  a 
verdict  for  them,  the  court  having  power  to  draw  in- 
ferences of  fact. 

UtUah,  Q.  C.  and  MaUhma  now  appeared  for  the 
apps.,  and  contended  that  the  facts  constituted  an  act 
of  bankruptcy,  the  whole  of  the  trader's  property  being 
assigned  to  pay  off  existmg  debts  : 

Buichtr  V.  Eaittr,  1  Doug.  294; 

W(uley  V.  DeilalUu,  I  Burr.  467 

UarihaU  v.  Roger;  1  De  G.  273 ; 

NtiBUm  V.  Chandler,  7  East,  137  ; 

Sibart  v.  Spooner,  1  M.  &  W.  714  ; 

£x  parte  Zwillingbadt,  re  MarritaU,  13  L.  J.  19, 
Bank.; 

<7ra&ii»  T.  Chapmtm,  12  C.  B.  85 ; 

Button  f.  Cruttwett,  1  EU.  &  Bl.  15; 

Smith  v.  Timmt,  4  L.  T.  Bep.  N.  S.  827  ; 

£e  parte  Lewis,  31  L.  J.  11,  Bank.;  6  L.  T. 
Sep.  N.  S.  143. 
PoweU,  Q.  0.   and  Uaanmara  appeared  for  the 
deft  H.  Claridge,  and 

Huidtetton,  Q.  0.  and  Dowdeewett  for  the  other 
defts.    They  ware,  however,  stopped  by  the  Court. 

Pollock,  C.  B. — I  believe  we  are  all  agreed  in 
opinion  that  the  judgment  of  the  eoort  below  must  be 
afBrmed.  Our  opinion  is  fonnded  npon  this— that  this 
was  not  an  assignment  of  property  to  pay  a  past  debt, 
bat  an  assignment  with  a  view  to  relieve  a  trader's 
property  from  a  charge  npon  it.  In  reality  it  was  for 
the  benefit  of  his'  estate.  This  it  is  which  distin- 
gnishes  the  present  from  all  the  cases  and  the  prin- 
oiplei  laid  down  in  them.  It  is  to  release  the  trader's 
property,  which  was  under  a  pledge. 

WiLUAMS,  J. — I  am  of  the  same  opinion.  To  come 
to  a  contrary  conclusion,  we  must  hold  that  which  is  at 
Tarianoe  with  the  facts,  that  the  assignment  was  made 
franilnlently  and  with  intent  to  delay  creditors. 

Chahnbll,  B. — I  concur  with  the  rest  of  the  court. 
This  wae  not  an  assignment  for  a  past  debt  only,  but 
to  relieve  the  trader's  property  from  a  charge  npon  it 
under  the  bill  of  sale  and  the  execution,  and  it  was 
made  for  a  new  consideration. 

Btues  and  SlBAtiho,  JJ.  concurred. 

Judgment  affirmed. 


CBOWir    OASES  BESEBVKD. 

Reported  t>j  Jomi  Thokpsoh,  Esq.,  Barrister-at-Law. 

Saturdaj/,  Nov.  21. 

Bbo.  v.  G.  H.  Bbem. 

Embeadement — Ctert  or  tenant— Friendly  todetf — 

Committeeman. 
Tteofriendlg  soeietiet  appointed  a  committee,  of  which 
the  defl.  mat  a  member,  to  conduct  an  exatrsion  ; 
<A<  ooaimtWee  employed  the  deft,  and  several  others 
to  teU  tickets.  It  was  Ait  duty  to  pay  over  the 
money  to  reetited,  lehioh  was  to  belong  to  the  tteo 


focieties,  til  a  perion  appointed  by  the  comnutttc,  but 

he  received  no  remuneration  for  histertices: 
Held,  that  he  teat  a  joint  owner  of  the  monqr,  and  act 

a  clerk  or  servant  within  the  2i  fii  Viet.  e.  H, 

s.  68,  liable  to  be  indicted  for  embazlement. 

Case  reserved  for  the  opinion  of  this  coart,  by  the 
Deputy- Recorder  of  Beading,  at  the  borough  seeuoet. 

George  Holgate  Bren  was  charged  that  be,  beisg 
employed  as  servant  to  D.  L.  (naming  the  other  mem- 
bers of  the  committee),  did  whilst  he  wss  so  employed 
receive  and  take  into  bis  possession  24s.  for  and  m  ttie 
nime  and  on  the  account  of  the  said  D.  L.,  &c.,  his. 
masters,  and  the  said  money  did  frandnlently  aid 
feloniously  embezzle. 

The  persons  above  named,  with  the  said  George 
Holgate  Bren,  were  a  committee  farmed  from  the  mem- 
bers of  two  friendly  societies,  called  the  Excelsior  ud. 
the  Royal  Berkshire  Lodges,  for  the  purpose  of  oxi- 
ducting  an  excursion  by  the  Sonth-Eastem  Bsilwiy. 

The  said  committee  nominated  certain  persons  to  idl 
tickets,  entitling  the  bearers  to  shara  in  the  ezcorsion, 
and  issued  to  them  the  tickets  for  sale.  The  tieba 
and  the  money  produced  by  the  sale  of  tbem  belonged, 
to  the  two  friendly  societies,  each  lodge  bemg  entitled 
in  proportion  to  the  numbers  of  its  members.  The 
duty  of  the  persons  appointed  to  sell  Uckets  w>9t» 
pay  over  the  money  received  from  the  sale  of  tbem  to 
a  person  appointed  by  the  committee  toreetiveitfot 
the  use  of  the  societies.  They  received  no  remonn- 
tion  for  their  services. 

The  said  George  Holgate  Bran  was  a  member  of  the 
Boyal  Berkshire  Lodge,  and  one  of  the  persons  Domi- 
nated by  the  committee  to  sell  tickets.  A  certsin 
number  of  tickets  were  issued  to  him  for  ssle,  which 
he  sold,  and  instead  of  paying  over  the  money  to  the 
persons  appointed  by  the  committoe  ha  frandalsiilly 
appropriated  it. 

The  case  was  tried  before  me,  acting  as  deputy  t» 
the  Recorder  for  the  borough  of  Beading,  on  Tnesdi;, 
the  27th  Oct 

The  jury  found  that  the  said  George  Holgate  Bren 
was  employed  by  the  committee;  that  while  » 
employed  be  received  the  money  mentioned  in  the 
indictment  in  the  name  and  on  the  account  of  the  ccm- 
mittee,  and  fraudulently  converted  it  to  his  use. 

Whereupon  I  directed  a  verdict  of  guilty,  sabject  t» 
the  opinion  of  this  court,  whether  he  was  emplopl 
"  for  the  purpose,  or  in  the  capacity  of  a  deAor 
servant,"  within  the  meaning  of  the  68th  sectuB  of 
24  &  25  Vict  0.  96,  and  whether,  being  a  member  ef 
the  committee  and  of  one  of  the  societies,  and  thai  a 
joint  owner  of  the  tickets,  and  the  money  prodneel 
by  the  sale  of  them,  he  could  be  lawfully  connoted. 

Judgment  has  been  postponed,  and  the  prisoner  &- 
charged  on  recognisance  of  bail  to  appear  aod  rsean 
judgment  T.  Bbos. 

Reading,  Oct  29,  1863. 

Pater  for  the  deft — The  conviction  cannot  be  «os- 
tained.  The  deft  was  a  mere  tnutee,  aod  wis  sot 
employed  as  a  clerk,  or  in  the  capacity  of  a  clerk.  He 
received  no  remuneration,  and  was  not  under  tla 
control  of  any  one.  In  Seg.  v.  Hay,  1  L.  &  C.  13; 
8  Cox  C.  C  421,  s  person  who  was  to  be  allowed 
commission  on  all  business  thst  ha  did  for  tbs  pn* 
secators,  and  who  was  to  account  to  tham  ftr  1V 
money  be  might  receive  immediately  on  the  reoeipl  <• 
it,  was  held  not  to  be  a  clerk  or  servant  within  lbs 
7  &  8  Geo.  4,  c  29,  s.  47.  In  that  case,  Cockbnn, 
C.  J.  said,  that  the  relation  of  clerk  or  servsnt  implieo 
control.  Here  the  deft,  wu  subject  to  »«». 
[Mabtdj,  B.— The  prisoner  was  more  Uke  a  managing 
partner  than  anythini;  else.] 

Haringlon  for  the  prosecntion.— Althoogh  the  deft- 
was  a  member  of  the  committee,  and  JMntly  ui- 
terasted  in  the  fund,  yet,  according  to  **/• 
Proud,  9  Cox  0.  C.  22,  and  Beg.  v.  *irfei»,  9  C/a. 
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Kko.  ».  William  Whitb  Watts. 


[Cb.  Cas.  R. 


C  C.  302,  be  was  liable  to  be  conTictcd  for  the 
embeulement.  [Martin,  R. — In  Proiuft  case  the 
f  ruoner  iras  a  paid  secreUiy,  and,  M  such,  under  a 
contract  to  receive  and  pay  over  the  money,  and  unti! 
kehad  paid  it  over  he  held  it  on  behalf  of  his  employers.] 
In  Bwgca't  case  the  prisoner  was  a  member  of  the 
society,  and  was  held  liable  to  be  convicted  of  larceny 
for  taking  money  belonging  to  the  society.  [Mabtin, 
B. — A  duiebolder  in  a  joint-stock  bank  has  no 
interest  in  the  ,money  in  the  bank,  only  in  the  net 
profits.] 

Ekle,  C.  J. — We  are  all  of  opinion  that  the  con- 
viction cannot  be  sustained.  The  deft,  was  a  member 
of  the  committee,  and  so  a  joint  owner  of  the  money. 
And  we  think  that  be  was  not  chargeable  as  a  clerk 
or  servant,  and  so  not  liable  upon  this  indictment. 

Mabhw,  B. — I  also  think  that  the  deft,  was  neither 
a  clerk  or  seivant,  nor  employed  in  the  capacity  of  • 
ileric  or  servant 

The  rest  of  the  Court  concurring, 

Convitiion  juathed. 

Rbo.  v.  WauAM  White  Watts. 
ikpotUiotu — Moth  of  tahing—Admiuibility—U  4 

12  Ktc<.c.42,  ».  17. 
A  depoiuion  of  a  wUnets  taken  in  the/ottowing  manner 
■poa  the  committal  of  a  prisOTter  for  trial,  was 
keU  irregular  and  inadmittible  in  evidence  at  the 
trioL 
i  note  of  the  evidence  before  the  committing  magii- 
trate,  contitting  of  the  vntnetiet'  names  and  the 
heads  of  what  each  could  prove,  was  taken  in  the 
open  court.  Then  the  prisoner  and  the  witnesses 
were  taken  into  a  room,  and  another  clerk  examined 
the  vitnestes  from  the  note  in  (he  absence  of  the 
magistrate,  msd  there  wrote  down  the  answers,  and 
the  witnesses  then  signed  the  paper,  and  the  prisoner 
vo  not  asked  if  he  would  then  cross-examine  the 
witnesses,  but  he  did  cross-examine  them  bg  his 
attomeji  in  court.  The  prisoner  and  witnesses  were 
then  again  taken  into  the  court  before  the  magis- 
trate and  the  depositions  read  over  to  them;  the 
sugistrate  then  asked  the  prisoner  in  the  usual  way 
^diat  he  had  to  sag,  and  signed  the  depositions. 
Case  reserved  for  the  opinion  of  this  court  at  the 
lirerpool  Borough  Sessions : — 

Tiie  prisoner  was  tried  before  me  at  a  Conrt  of 
'Qovter  Sessions  of  the  peace  holden  in  and  fur  the 
twroagh  of  Liverpool  on  the  25th  May  1863;  be 
•u  indicted  for  larceny  from  his  master. 

It  was  proved  that  one  of  the  witnesses  examined 
•xfote  the  committing  magistrate  was  unable  to  attend 
the  trial  as  a  witness  by  reason  of  illness. 

It  was  then  proposed  on  behalf  of  the  prosecution 
to  pnt  in  evidence  his  deposition  taken  before  the  com- 
mitting magistrate,  and  for  this  purpose  a  witness  was 
^led  who  proved  that  the  deposition  was  taken  in 
■•Mordsnce  with  the  invariable  and  long-established 
practice  of  the  magistrates'  conrt;  that  when  the 
Pnwner  was  before  the  magistrato,  he  was  defended 
<7  ui  attorney,  who  had  a  full  opportunity  of  eross- 
<uinining  and  did  cross-examine  the  witnesses ;  that 

•  note  of  the  evidence  given  before  the  committing 
'"'(■'trate,  consisting  of  the  names  of  the  witnesses 
■•Bd  the  heads  of  what  each  could  prove,  was  taken  by 

*  clerk  to  the  magistrates;  that  afterwards  the 
prisoner  and  the  witnesses  were  taken  into  a  room,  and 
««  there  another  clerk  who  had  not  been  present 
»tne  examination  before  the  magistrates,  examined 
™  witOMses  from  the  aforesaid  note  in  the  absence  of 
we  magiitrate,  and  there  wroto  down  the  answers,  and 
'Mt  the  witnesses  then  signed  the  paper  so  written  by 
««  said  Ust-mentioned  clerk  j  that  the  prisoner's 
rttorney  was  not  there,  though  he  might  have  been  if 
M  lisd  liked,  and  that  the  prisoner  was  not  asked  if  ha 


would  then  crvss-examine  the  witnesses,  and  did  not 
cross-examine  them. 

That  afterwards  the  prisoner  and  the  witnesses 
were  agtun  taken  before  the  magistrato,  and  tbs 
evidence  so  taken  and  written  down  by  the  derk  in  the 
room  in  the  absence  of  the  magistrate  was  read  over 
to  them ;  that  the  prisoner  was  not  then  asked  if  he 
woold  cross-examine  the  witnesses ;  that  his  attorney 
was  not  there,  though  he  might  have  been  if  he  had 
liked ;  that  the  magistrate  then  cautioned  tha 
prisoner,  who  then  signed  his  own  statement,  and  the 
magistrato  then  signed  the  papers  so  writton  as  last 
aforesaid  ;  thatou^  of  the  depositions  contained  in  tha 
said  last-mentioned  psper  was  the  deposition  tendered 
in  evidence  before  me. 

It  was    objected  on   behalf  of  the  prisoner  that 
such  depo«tion  was  not  taken   in  accordance  with 
1 1  &  12  Vict.  c.  42,  s.  17,  and  therefore  inadmissible ; 
and  the  following  authorities  were  cited : 
Xeg.  V.  Arnold,  8  C.  &  P.  622  ; 
Seg.  y.  Johnson,  2  C.  &  K.  394  ; 
R^.  T.  Christopher,  1  Den.  C.  C.  536 ; 
Candle  v.  Segmour,  I  Q.  B.  889. 

I  admitted  the  deposition  and  the  prisoner  was 
convicted  ;  but  having  doubts  as  to  iU  admissibility, 

1  granted  this  case  for  the  opinion  of  your  I/trdships, 
whether  the  said  deposition  so  taken  was  properly 
admitted. 

I  respited  judgment  and  the  prisoner  was  admitted 
to  bail.  Lkofric  Teuplb, 

Assistant  barrister  to  the  Becorder  of  Liverpool, 

27th  May  1863. 

Littler  {or  the  prisoner. — The  depositions  were  in- 
admissible. They  were  not  taken  in  accordance  with 
II  &  12  Vict,  c  42,  s.  17.  The  legislation  in  res- 
pect of    the  depositions  of   witnesses  is  narrated  in 

2  Buss,  on  Crimes,  889.  In  1  Taylor  on  Evidence, 
referring  to  Seg.  v.  Potter,  7  C.  &  P.  650  ;  and 
Reg.  T.  Thomas,  lb.  817,  it  is  stated  that  it  was 
the  intention  of  the  Act  that  the  justice  should 
be  present  when  the  depositions  of  the  witnesses 
are  taken.  [Mabtik,  B. — The  question  is  whether 
this  deposition  was  taken  in  compliance  with  ths 
Act.]  It  is  not  Etatod  in  the  case,  but  it  is  the 
practice  at  Liverpool  for  several  clerks  to  be  employed 
at  the  same  time  in  taking  the  depositions  of 
witnesses  in  different  cases  When  the  magistrate  is 
not  present.  The  clerk  may  add  or  omit  questions. 
Virtually  he  exerdses  the  power  intended  to  bs 
exercised  by  the  msg^trate.  [Martiv,  B. — My 
brother  WiUes  mentioned  to  me  that  the  sams 
abjection  a  that  taken  here  was  made  before  him  at 
Liverpool,  and  that  ha  imderstood  that  it  was  ths 
universal  practice.  I  have  always  been  surprised  at 
the  great  difference  in  the  length  of  the  cross-exami- 
nation of  witnesses  when  before  justices  and 
before  judges,  but  I  can  now  understand  how  it  is 
that  in  the  former  case  the  cross-examination  extends 
only  to  a  line  or  two.]  In  the  schedule  to  II  &  13 
Vict  0.  42,  the  depositions  are  statod  to  be  "  taksa 
and  sworn  before  me,"  i.  e.  before  the  magistrate. 
That  evidence  which  was  taken  before  the  magis- 
trate is  not  returned,  and  that  which  was  not 
taken  before  him  is  returned.  In  Chriitopher't 
case  a  magistrates'  clerk  at  his  office  drew  ap 
depositions  from  minutes  taken  before  a  magistrate 
and  questions  asked  by  him,  and  it  was  held 
that  a  witness  in  cross-examination  might  be  asked 
what  he  had  then  sud  to  the  magistrates'  clerk  with- 
out putting  in  the  depoeitions  which  had  been  after- 
wards read  over  in  the  presence  of  the  prisoner  and 
witnessed  before  the  magistrate.  The  reasoning  also 
in  Candle  v.  Segmour,  1  Q.  B.  889,  applies. 

James,  Q.C.,  for  the  prosecution,  said  that  he  ap- 
peared to  bear  the  judgment  of  the  court,  and  not  to 
urguc   in  support  of  the  prevailing   practice.      Tb* 
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In  the  Goods  of  Geo.  James  Hat — Scott  v.  Scott. 


[DiT. 


prosecatore  vere  destrons  that  the  oeurt  ahould  \aj 
down  *  rnle  for  the  gaidanca  of  the  magiatrates  of 
Liverpool  on  future  occoaions.  His  own  mind  was 
opposed  to  the  practice,  and  he  would  not  argaa  in 
sopport  of  what  he  did  not  approve.  If  the  coott 
did  not  aanction  the  practice  the  corporation  would 
pat  themaelras  in  position  to  have  farther  aasistanoe 
for  the  discharge  of  the  magisterial  dnties.  The 
leamM  assiatant-barrister  was  of  opinion  that  the 
depositions  were  inadmissible,  but  reserred  the  oas*  in 
order  that  the  question  might  be  raised  and  settled.  No 
blame  attached  to  the  magistrates.  [Wioutuak, 
J. — ^The  officer  of  this  court  informs  us  that  the  practice 
in  London  and  the  metrupolitaa  poilce-conrta  is  to  talce 
the  depositions  in  the  presence  of  the  magistrate. 
Mabtix,  B. — I  do  not  think  it  would  be  considered 
essential  for  the  magistrate  himself  to  write  down 
the  answers.] 

ERI.E,  C.J. — I  think  that  the  depositions  were  in- 
admissible, Bot  having  been  properly  taken.  The 
atatute  requires  the  depositions  to  be  taken  down  in 
writing  in  presence  of  the  magistrate  and  of  the 
prisoner,  and  that  the  prisoner  shall  be  at  liberty  to 
cross-examine  the  witnesses  in  the  presence  of  the 
magistrates.  In  this  case  those  requirements  hare 
not  1)een  complied  with.  It  is  not  our  province  to 
lay  down  any  regulations  as  to  the  particular  way  in 
which  depositions  should  be  taken,  but  to  dedde  the 
question  before  us,  and  all  that  we  now  say  is  that 
these  depoeitions  were  improperly  taken.  The  convic- 
tion tharefore  will  be  qnashed. 

The  rest  of  the  Court  concurring, 

Conviction  qaoAtd, 


COURT  OF  PBOBATE. 

Beportcd  by  Dr.  Swabet,  of  Doctors' -conunon. 

Tnttdcy,  Dee.  1. 

In  the  Goods  of  Gso.  Jakes  Hat,  deceased. 

Scoteh  confirmation — 21  f  22  Vict.  c.  56 — 23  ^  24 

Vict.  ec.  15  and  80. 
The  eehcduU  (£)  mmtxed  to  21  f  22  Vict,  c  56, 

being  the  form  of  confirmation  of  an  executor 

nominate,  runi,  "An  inventory  of  the  pereonal  ettate 

and  effecU  of  the  laid  C.  D.  at  the  Imt  of  hit 

death,  lituated,  4c. :" 
Svt  the  Court,  looking  to  tli»  provitiont  of  23  f  24 

Vict.  80,  *.  5, 
Eeldythattht  teordt  "atthetime  of  hit  death"  are, 

since  that  Act,  properly  omitted  in  Scotch  confr- 

rnatiom,  and  directed  tuch   a  confirmation  to  be 

tealed. 

The  deceased  in  this  case  died  on  21st  Oct  1862, 
domiciled  in  Scotland,  having  by  a  certain  trust-deed, 
disposition  and  settlement,  and  two  codicils,  appointed 
Lieut.-Colonel  Hay,  the  Bev.  Augustus  Handley  and 
Alfred  Atkinson  Pollock,  executors,  who  had  given 
upon  oath  an  inventory  of  the  personal  estate  of  the 
deceased  in  Scotland  and  England. 

In  the  teilament  teitamentar  tendered  to  the  re- 
gistry of  this  court  for  sealing,  it  was  recited  that  the 
executors  "  have  given  upon  oath  an  inventory  of  the 
personal  estate  and  effects  of  the  said  Geo.  Jas.  Hay, 
£sq.,  situated  in  Scotland  and  England,  amountmg  in 
value  to  £  ,  which  inventory  has  likewise  been 
recorded,  &c." 

It  was  objected  in  the  le^tiy  that  this  was  not  a 
sufficient  compliance  with  schedule  E.  annexed  to 
21  &  22  Vict.  c.  56,  as  omitting  the  words,  "  at  the 
time  of  his  death,  situated,  etc."  which  are  contained 
in  the  schednlew  By  the  10th  section  of  the  Act, 
confirmations  shall  be  in  the  form,  or  as  nearly  as  may 
be  in  the  form,  of  schedales  D>  and  £.  berennto  an- 
nexed. 


Dr.  Swabeg  now  moved  the  court  to  direct  the 
leilameat  tettameniar  to  be  sealed  in  ita  present  fom. 
Admitting,  for  argument,  that  the  words  omitted  did 
form  a  necessary  part  of  the  schedule  when  that  Act 
passed,  there  are  subsequent  Acts  to  be  conadeted, 
whioh  it  ia  submitted  make  the  form  adopted  in 
the  present  teitianent  tettamentar  the  proper  eat. 
The  23  &  24  Vict.  e.  lH,  sect  6,  enacts  that  money 
secured  on  heritable  property  and  by  beiitsbis 
bonds  in  Scotand,  is  to  be  chargeable  with  pnbst* 
and  inventory  dnties.  The  23  &  24  Vict  c.  30, 
redting  snch  enactment,  and  that  it  is  expedient  that 
the  levying  and  collecting  the  said  duty  should  b» 
regulated  as  hereinafter  mentioned,  enacts  by  sect.  5 
that  the  special  inventory  provided  by  this  Act  and 
the  inventory  of  the  personal  estate  of  the  deceased 
containing  aJso  the  property  on  which  duty  is  im- 
posed by  the  recited  Act  and  this  Act,  shall  be 
stamped  with  duty  aocording  to  tlie  value-of  the  pro- 
perty contained  therein  at  the  time  they  shall  be  rcqiee- 
tively  sworn  to,  including  the  proceeds  accrued  thertoo 
down  to  that  time,  ^d  it  ia  hereby  provided  that 
the  inventory  and  additional  inventory  of  any  penon 
deceased,  itqnired  to  be  exhibited  and  recorded  is  the 
proper  Commissary  Court  in  Scotland,  shall  be  stsmped 
with  duty  according  to  the  vain*  of  the  property  con- 
tained therein  at  the  time  they  shall  be  reepeotivdy 
sworn  to,  including  the  proceeds  seemed  thercou 
down  to  that  time.  Sec.  The  last  part  of  the  stctioo 
quoted  seems  general  in  ita  terms,  and  not  limited 
to  the  particular  duties  imposed  by  the  two  Acts. 

Sir  J.  P.  WiLBK.— I  think  that  is  so,  and  the  con- 
firmatiou  will  be  sealed  in  its  present  form. 

Parke  and  Pollock,  solicitors. 


DIVOBCB  AND  VLA-TROLOmUL 

CAUSES  cotmx. 

Beported  by  Dr.  Swabit,  of  Ooctors'-eommooa 

Nov.  6  ami  13. 
(Before  Wildb,  J.  0.,  on  motion  for  role  mri  for  stv 
trial.) 
Scott  c.  Scott. 
Verdict  of  Jury  on  cruelty — Prineiplet  pf  court  is 
granting  or  refuting  tiete  trial. 
Where  the  ittue  of  cruelty  it  tubmitted  to  a  jury,  '*« 
coar*  vnll  not  grant  a  nev  trial  unless  it  is  satilfei 
that  there  mat  error  or  miscarriage  on  ihepart  cj 
the  jury.     That  on  the  evidence  the  court  might  «* 
with  certainty  have  arrived  at  the  same  condttm 
as  the  jury  did,  is  not  sufficient 
This  was  originally  a  suit  for  restitution  of  conjnpl 
lights  by  the  husband  against  the  wife,  who  piesdeil 
cruelty,  and  prayed  for  a  judicial  separation.    'Oi' 
petitioner  took  issue  on  the  cruelty. 

The  issue  was  tried  by  a  special  jury  befontw 
vacation,  when  the  jury,  by  their  verdict,  negativedtM 
wife's  plea  of  cruelty. 

The  Queen'e  Advocate  (Sir  B.  J.  Phillimoie),  W- 
Spinkt  and  B.  T.  Cole  with  him,  now  moved  for  a  rue 
nisi  for  a  new  trial,  on  the  ground,  mainly,  that  tl» 
verdict  was  against  the  wnght  of  evidence. 

Cur.  ait.  w* . 
Nov.  12.— WiUDB,  J.  0.— The  court  is  asked  in  ito 
case  to  grant  a  rule  for  a  new  trial.  It  is  a  suit  by  «J 
husband  against  his  wife  for  a  restitution  of  "^.'J"^ 
rights.  Her  answer  is,  that  he  has  been  Pflr^ 
condnct  amounting  to  legal  cruelty.  Whether  he  «•« 
or  not  was  the  single  question  of  fact  in  the  sut,  »"» 
was  accordingly  tried  before  the  late  Sir  C.  C[»^" 
and  a  apedal  jury.  The  joiy  found  that  »• 
had  not  This  finding  I  am  now  asked  to  k| 
aside  on  the  ground  that  the  verdict  was  «g»»« 
the    weight   of  evidenco.      This  is   a  senoui  n- 
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•ponsibility.  The  LegiaUtare  has,  in  its  wisdom, 
confidad  the  detannioation  of  such  cases  to  a  jnrj,  io 
place  of  the  eoart  apon  whom  it  formerly  devoWed,  and 
•  Terj  difficult  task  it  is.  In  the  great  rariety  of 
•qoestians  which  in  this  eonntry  are  referred  to  a  jatj, 
there  are  few  so  difficult  to  handle  as  the  contentions 
-of  an  nnhappy  marriage.  In  the  common  run  of  other 
cases  the  inquiry  is  spread  over  a  limited  range  of 
time,  the  condnsian  depends  upon  the  oonrerging  effect 
«f  independent  facts  and  witnesses,  often  largely 
fortified  by  written  doenraents,  and  illustrated  hy  the 
-daily  practice  of  trade,  or  the  ordinary  events  of  life  ; 
amd  altbongh  the  Jnry  is  often  embarrassed  by  the 
-collision  of  directly  contrary  testimony,  they  commonly 
noeive  mnch  ud  and  support  from  those  portions  of 
the  ease  that  rest  in  writing,  or  are  plainly  and  unde- 
niably pioTsd.  They  are  seldom  without  some  guide 
Iwyond  the  credibility  of  the  parties  themselves.  But 
in  cases  of  conjugal  dispote,  when  cruelty  is  the  issue, 
it  is  far  otherwise.  The  domestic  history  of  years  is 
jKNired  forth  by  husband  and  wife  in  alternate  streams 
^  opposite  colours ;  the  memory  of  each  is  ransacked 
for  the  most  tririal  details ;  the  posture  of  each  mind 
ii  antagonistio  iu  the  extreme,  drawing  memory  and 
'4KxiieUmes  imagination  after  it  in  the  attack  or  defence. 
Ereots  are  often  misplaced  in  date,  and  always 
«xag;gerated  in  aspect.  Unqualified  accnsations  serve 
«nly  to  elicit  absolute  denials,  and  amidst  a  Tolume  of 
«TideDce  and  at  the  end  of  a  protracted  investigation, 
the  truth,  obscoied,  disfigured  and  transformed  by 
prejudice  and  passion,  is  hard  indeed  to  find.  Nor 
does  the  naiore  of  the  case  admit  of  much  aid.  Coirobo- 
lation  is  seldon  forthcoming.  Thoee  portions  of  their 
time  which  msrried  people  spend  in  quarrelling  are  not 
their  most  public  moments.  If  a  third  person  becomes 
witness  to  their  outbreaks  it  is  generally  a  servant,  and 
(neb  persons  generally  enlist  their  feelings  on  one  side 
or  the  other.  Written  evidence  there  is  seldom  any 
•are  letters  which,  though  they  strongly  illustrate  the 
general  tone  and  feeling  of  the  writers,  seldom  or  never 
assist  the  proof  of  a  disputed  fact.  So  that  in  the 
.lesnlttha  credibility  of  the  parties  themselves,  their 
demeanour  before  the  court,  and  their  general  bearing 
in  word  ana  deed,  come  to  be  the  sole  materials  out  of 
"which  the  decision  must  be  constructed.  There  is 
.probably  no  tribanal  so  fit  to  handle  soch  materials  as 
a  body  of  men  like  a  jnry ;  though  it  is  not  to  be 
expected  bnt  that  they  should  sometimes  fail.  But  if  it 
is  difficult  for  a  tribanal  under  such  disadvantages  to  do 
'right,  how  much  more  difficult  is  it  upon  the  same 
materials  to  pronounce  that  it  has  done  wrong?  Where 
■o  mnch  is  obscure,  who  shall  pretend  to  see  plainly  ? 
And  yet  that  is  what  the  court  must  be  enabled  to  do 
4>efora  it  can  justify  an  interference  with  the  verdict 
'whieli  a  jnry  have  found.  I  will  take  this  early  ooca- 
son  for  stating  the  principles  which  shonld  guide  the 
-oourt  iu  the  use  of  this  power.  New  trials  are  in  tbem- 
aelves  an  enormous  evil,  though  there  are  cases  in 
whieb  justice  demands  them.  No  element  in  the 
administration  of  justice  is  so  destractive  of  its 
offiden^  at  nnosrtainty  ;  and  no  grievance  more 
aorelj  felt  by  soitors  than  that  which  soatohes  snccess 
aiway  at  the  moment  of  its  accomplishment,  and  sets 
all  abroad  and  in  doubt  again  after  one  complete  hear- 
ing and  decision.  Nothing  shakea  so  much  that  con- 
fidence in  the  law  which  it  is  the  first  duty  of  all 
tribonals  to  uphold.  The  court  does  not  exercise  the 
fnnction  of  mere  appeal  from  the  jury.  It  is  not  it* 
duty  to  go  over  tbs  same  ground  with  them, 
and  rererae  their  decision  merely  because  it 
arrivw  at  an  opposite  'Conclusion ;  it  must  see 
ita  way  very  plainly  and  be  satisfied  with  tolerable 
certainty  that  there  has  been  error  or  miscarriage — 
failing  that,  it  is  bound  to  accept  the  verdict  as  cor- 
rect. It  remains  to  consider  whether  this  case  is  of 
-that  class.    I  do  not  propose  to  examine  the  evidence 


in  detail ;  a  short  review  will  snffioe.  It  appears  that 
the  parties  lived  together  on  tolerable,  if  not  satis- 
factory, terms  at  first ;  that  they  afterwards  had  fre- 
quent quarrels,  and  that  their  condition  at  last  wa* 
that  of  complete  estrangement  with  violent  alterca- 
tions. The  chief  fonndation  of  these  altereatioos  waa 
discreditable  to  the  husband  in  the  extreme — a  greed 
for  money  from  his  wife  and  her  mother.  But  there 
were  other  canses :  the  wife,  though  she  denies  it,  is 
proved  by  independent  testimony  to  have  dressed  in  a 
manner  which  the  husband  appears  to  have  thought, 
with  some  reason,  to  be  both  extravagant  and  unbe- 
coming. To  this  has  to  be  added  the  frequent  interven- 
tion of  Mrs.  Morris,  the  mother-in-law,  who,  while 
resisting  the  extravagant  demand  of  the  husband  for 
money,  was  the  constant  refuge  and  resource  of  tho 
vrife.  Ten  years  of  the  married  life  of  persons  thu* 
inclined  and  situated,  reproduced  in  evidence,  baa 
furnished  the  Jnry  with  a  volume  of  evil  words  and 
nngracions,  unmanly,  if  not  violent  deeds.  It  was  not 
difficult  for  the  learned  Queen's  Advocate  in  ad'- 
dressing  this  court  with  this  evidence  in  his  hands,  to 
hold  up  a  most  repuluve  picture  of  the  petitioner. 
With  lines  and  colours  from  the  same  source,  I  am  not 
sure  that  a  likenesa  ?of  the  lady  drawn  by  an  adverso 
hand  would  be  much  more  attractive.  But  these  ara 
the  prejudices  which  beset  the  case.  The  learned  and 
able  judge  who  presided  at  the  trial  warned  the  jury 
against  them,  and  it  is  the  duty  of  the  conrt  to  forget 
them  now,  save  so  far  as  they  throw  light  on  the 
evidence  of  cruelty  in  itt  legal  sense.  Now,  what  ia 
that  evidence  ?  It  may  be  epitomised  thus : — The  wif* 
swears  to  six  distinct  acts  of  violence;  I  will  take  them 
in  order :  First,  the  beating  of  the  child  in  her  preeenoo 
an  excessive  and  cruel  manner;  secondly,  the  threat  to 
shoot  both  children  and  wife  with  a  pistol ;  thirdly, 
an  nnprovoked  blow  on  the  leg  with  a  heavy  stick  at 
Inverness;  fourthly,  three  blows  on  the  face,  said  to 
have  been  inflicted  on  the  28th  Jan.  1858,  at  Strontian; 
fifthly,  the  twisting  of  a  piece  of  velvet  with  violence 
round  her  neck  about  Oct.  7,  1858;  sixthly,  the  blow 
on  the  face,  said  to  have  been  inflicted  in  1861,  when 
she  refused  to  come  away  from  the  window  in  London. 
These  several  acts  are  all,  save  the  last,  supported  by 
the  wife's  oath  alone;  she  called  only  one  of  the  ser- 
vants, who  from  time  to  time  lived  in  tho  house  with 
her.  This  one  was  Ann  Horse,  bnt  she  entered  her 
service  as  late  as  May  1861,  and  is  in  her  service 
still.  This  woman,  speaking  of  May  1861,  says,  "  abe 
saw  her  mistress  commg  npstairs  one  evening,  that 
her  mouth  was  bleeding  very  much,  and  there  was  a 
mark  on  the  mouth  as  of  a  blow,  which  continued  soma 
days."  So  stood  the  wife's  case  of  violence — an  amply 
sufficient  one  if  the  wife's  oath  could  be  relied  upon ; 
which  was  the  real  question  the  jury  had  to  determme. 
Now,  the  husband  met  all  theee  six  charges  with  an 
absolute  denial.  Some  he  represented  aa  inventiooa 
altogether,  and  some  as  exaggerations.  He  admitted 
beating  the  child,  but  said  it  was  with  a  switch  no 
bigger  than  a  pen,  and  that  not  until  the  child  had 
previously  kicked  him.  He  swore  the  child  did  not 
faint,  and  wa*  not  sick  (as  tbs  wife  bad  stated);  he 
vouched  the  two  servants,  M'Ewen  and  Charlotte 
Palmer,  who  came  into  the  room  at  the  time,  both 
of  whom  he  said  were  outside  the  court,  and  the  latter 
of  whom  be  called  aa  a  witness.  She  said,  "  I  fonod 
the  child  lying  in  Mn.  Scott's  lap — not  crying  then  ; 
my  duty  wa*  to  waah  and  dress  him.  I  saw  no 
marks  on  bim.  I  saw  a  (tick  in  Capt  Scott's  bsnd, 
a  switch.  I'saw  no  brandy ;  did  ^not  see  him  sick  ; 
did  not  see  the  child  faint.  He  was  lying  qnietiy  in 
his  mother's  arms,  not  half  a  minute  I  heard  bim 
crying  and  sobbing."  Then,  as  to  the  charge  af 
threatening  to  shoot,  the  petitioner  swore  he  did  not 
possess  a  pistol  at  the  time,  and  that  he  made  no  such 
threat,    'llie  wife,  iu  cross-examination,  admittad  she 
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did  not  see  the  pistol,  and  anid  he  heU  it  under  liii 
coat.  And  Dr.  Wudehoiise,  speaking  of  a  subsequent 
occasion,  when  tie  charge  of  threatening  to  ahoot  was 
brongbt  np  against  the  husband  by  Mrs.  Scott,  and 
her  mother  in  his  presence,  lars,  Capt.  Scott  said  he 
liad  no  pistol  in  biii  possession  at  the  time.  Upon  being 
pressed  Mrs.  Scott  said  it  might  be  something  else  ; 
did  not  saj  what.  The  third  charge  is  of  a  blow  en 
the  leg,  which  Capt.  Scott  declaree  to  be  an  invention, 
and  he  examines  the  maid  who  was  with  her 
at  the  time,  who  answered  in  cross-examination,  tli.it 
"  she  did  not  remember  ever  fomenting  Mrs.  Scott's  leg." 
The  fourth  charge  is  met  with  a  total  denial,  as  also  is 
the  fifth ;  and  as  to  the  sixth,  the  petitioner  declares  he 
leinoredher  from  the  window  with  no  onnrcessarj  force, 
and  accounts  for  the  condition  of  her  mouth  by  saying 
that  "  she  constantly  had  something  the  matter  with 
her  teeth  and  gums,  gumboils,  and  swellings  of  the  face." 
He  also  gave  general  evidence.  He  called  two  other 
eervants  besidea  Charlotte  Palmer— Selina  Morgan 
and  Sarah  Wheeler,  one  of  whom  was  thirteen  months 
in  their  service.  They  all  three  depose  that  they  never 
heard  swearing  or  bad  language  on  Capt.  Scott's  part, 
and  that  they  witnessed  no  violence.  In  addition  to 
tlii.i,  the  petitioner  called  Col.  Simmons,  who  saw  a 
good  deal  of  them  in  1861  ;  Mr.  Harrison,  who  often 
saw  them  together  between  1844  and  1858 ;  Dr. 
M'odehonse,  who  saw  them  in  1853 ;  and  Mr.  Booltbee, 
who  was  with  them  at  the  shooting  quarters  in  Scot- 
land. They  all  give  a  favoorable  account  of  his  de- 
meanour to  his  wife,  and  expressly  deny  a  habit  of 
using  bad  language.  Ha  examined  another  witness, 
Mrs.  White  (his  own  sisterX  who,  though  she  says 
there  were  often  words  between  them,  says  she  never 
heard  him  swear  at  or  use  any  violence  to  his  wife. 
Surely  this  evidence  presented  a  case  on  the  husband's 
part  well  worthy  of  attention.  Whatever  may  be  said 
in  condemnation  of  his  general  conduct,  here  was 
■nrely  cogent  evidence  in  denial  of  those  instances  of 
personal  violence  which  were  relied  npon  as  sustaining 
a  charge  of  cruelty.  The  jury  believed  the  husband. 
Who  can  assert  that  they  ought  to  have  believed  the 
wife?  They  were  not  without  reasons  for  doubting 
her  entire  truth.  Not  to  mention  the  contradictions 
she  received  from  the  witnesses  already  named,  I  have 
been  much  strode  with  the  evidence  as  to  her  dress.  A 
distinguished  officer.  Col.  Simmons,  C.B.,  says  he  saw 
tliem  in  1860  and  1861  freqnently,  and  in  cross- 
examination  he  said,  "  Mrs.  Scott  was  very  fashionably 
dressed ;  that  seemed  to  outrage  Capt.  Scott's  feelings 
— he  spoke  to  roe  abont  it."  Now  the  hosband  had 
sworn  that "  her  dress  was  not  such  as  ladies  walk  in." 
Whereas  the  wife  swore  positively,  "  Petitioner  did 
not  object  that  I  went  too  much  dressed,  but  some- 
times said  he  would  not  walk  with  roe  unless  I  was 
smarter."  The  subject  was  not  a  very  material  one, 
hut  such  discrepancies  tend  rouch  to  break  down  con- 
fidence and  invite  distrust,  and  it  may  be  that  the  jury 
Ro  regarded  tbem.  I  will  dismiss  in  a  few  words  the 
remaining  ground  for  this  application.  Three  affidavits 
are  offered  to  the  court.  The  snbstance  of  them  is, 
that  after  the  close  of  the  resp.'s  case,  but  before  the 
trial  was  conclnded,  a  witness  presented  himself  in 
Westminster-hall  who  could  have  corroborated  the 
resp.  upon  one  or  more  of  the  instances  of  cruelty  to 
which  she  had  sworn.  The  resp.  desires  a  new  trial 
that  she  may  have  the  benefit  of  ^this  evidence.  But 
this  is  quite  inadmissible.  The  affidavits  disclose  no 
Kurpri&e,  and  the  proposed  additional  testimony  is  not 
in  denial  of  some  point  or  matter  introduced  nnex- 
pecteilly  on  the  other  side,  hut  only  additional  to  and 
in  affirmation  of  the  ease  made  and  all  along  intended 
to  be  made  by  the  resp.  herself.  It  has  never  been  the 
habit  in  Westminster-hall  to  grant  new  trials  on  the 
rimple  ground  that  the  party  could  make  the  same  ease 
stronger   hj  oorroborating  testimony   (even   though 


newly  discovered)  if  another  trial  were  allowed.  And 
if  it  were  otherwiM  there  are  few  citses  that  would  roc 
he  tried  a  second  time.  But  in  this  case  there  is  the 
further  fact  that  if  application  bad  been  made  to  tbe 
judge  at  the  trial  be  might  have  allowed  the  evideace 
to  be  given.  Tbe  resnit  is,  that  the  court  declines  to 
interfere.  I  am  sensible  that  in  so  deciding  I  may  be 
affirming  a  decision  which  is  erroneous,  but  the  same 
might  be  said  of  an  opposite  decision  had  that  been 
arrived  at  instead.  And  in  the  uncertainty  wbieh 
besets  every  step  of  such  an  investigation,  I  feel  bound 
to  accept  the  decision  which  a  jnry  pronounced  after  a 
long  and  patient  trial,  and  under  the  guidance  of  i 
most  impartial  judge. 

Solicitors :  Barri$on,  Beale  and  Barrism ;  and. 
Clarkt  and  Co.  

Nov.  17  and  24. 
(Before  WnJJB,  J.  0.) 

OSBOBNS  V.   OSBOBVK. 

OsBOBirs  r.  Osborne  jutd  Habtelll 
Same  iuutt  m  erou-tmtt — Staguig  one  nit—Cctf 

mitMionto  examine  witntMii — Practice. 
Where  the  tame  Usues  are  raised  in  crou-tmte  (mde 
neceuary  bf  Ifie  imperfect  poaert  granted  i}  lis 
Legislature  to  tie  court),  the  court  mil,  as  a  gate- 
rat  rule,  stay  one,  and  that  wilhuut  refemee  to  (fcir 
relative  positions  in  the  cause-list.  In  suck  a  can,  if 
a  commission  to  examine  witnesses  is  granted,  if  ctff 
be  drawn  m  such  a  form  as  tktU  the  evidence  lielt 
be  available  in  the  stc^/ed  suit  should  that  com  t» 
ahearmg. 

These  proceedings  were  in  the  nature  of  cross-nits. 
Tbe  husband's  petition  for  dissolution  of  marrisgs  if 
reason  of  the  wife's  adultery  with  MartelU  was  filed 
on  30th  May  1862.  The  resp.  appeared  and  answered 
charging  the  petitioner  with  adultery,  cruelty  sua 
desertion,  and  praying  a  judicial  separation.  Beth 
petition  and  answer  were  amended,  and  on  the  tlu> 
May  1863  the  issues  were  directed  to  he  tried  befne 
the  court  by  a  common  jury. 

In  tbe  wife's  suit  the  petition  filed  on  the  28th 
March  1863  charged  adultery,  desertion  and  entity, 
and  prayed  a  judicial  separation.  Tbe  husbaoo* 
answer  brongbt  the  same  charges  against  tbe  wife  •» 
contained  in  his  petition.  On  the  27th  May  18W 
the  issues  raised  in  this  petition  were  also  diredeoto 
be  tried  before  the  court  by  a  common  jury.  Tl* 
wife's  petition  was  eet  down  first  for  hearing  in  ^' 
registry,  and  the  causes  stood  as  in  the  above  order, 
Nos.  54  and  55  in  the  printed  list  for  Michseto" 
Term. 

Nov.  17.— Dr.  Spinis,  on  behalf  the  wife,  «♦ 
now  instmcted  to  ask  for  commissions  to  issne  in  wU' 
stiits  to  examine  certain  necessary  witnesses  in  °'™ 
and  that  the  husband  should  pay  a  snm  of  mosey  to 
repay  the  wife's  expenses  in  respect  of  both  the  con- 
missions.  He  understood  that  the  learned  jn^."' 
chambers  had  made  an  order  that  tbe  wife's  pehwn 
should  be  stayed  till  the  husband's  petition  was  ie- 
posed  of,  snd  ventured  to  offer  the  following  nattU 
to  the  court  on  the  practice  in  such  oases,  «° 
the  neeessity  of  tbe  double  petition.  On  a  petition  W 
dissolution  of  marriage  it  has  been  understood  tb«t  tw 
Divorce  Act  only  enables  the  court  to  decree  in 
accordance  with  the  prayer  of  the  petition  or  to  ism* 
it.  It  cannot  make  any  substantive  decree  en  « 
factswhich  may  be  alleged  in  and  proved  on  the  ans»«'> 
hence  the  necessity  of  the  two  petitions.  Agsi".  ™ 
a  petition  for  dissolution  by  the  wife  (thonpb  th«t »"° 
the  present  case)  her  evidence,  and  that  of  '•'•'"'? T,„' 
is  admissible  on  the  issues  of  cruelty  and  desertion.  W 
the  same  issues  raised  by  her  answer  their  e™""^. 
inadmissible :  (22  &  23  Vict.  c.  61,  s.  6.)  1^;»^|, 
suit  is  oommon  eaoagh ;  an  instance  of  it  is  avfS 
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T.  Burroughs,  2  Sir.  &  Tri.  544,  and,  however  hardly 
this  may  bear  on  the  husband  in  reapeet  of  costa,  aa 
in  Hfpworth  t.  Bepaorth,  2  Sw.  &  Tri.  414,  the  court 
has  not  hitherto  considered  itself  at  liberty  to  interfere 
with  the  order  ia  whish  the  parties  faaTs  entered  the 
«aoa«a  for  trial  or  bearing. 

Wilde,  J.  0. — The  qnestion  raised,  tbongh  not 
quite  regularly,  on  the  present  motion,  ia  one  of  great 
importance,  and  I  am  mach  obliged  to  Dr.  Spinla  for 
bis  remarks.    I  mnst  take  time  to  consider  of  the 

P^'~°"«-  Cur.adv.vul,. 

Nov.  24. — WitDE,  J.  0. — This  was  an  application 
for  two  commissions  to  issne  in  two  suits.  The 
hosbsnd's  suit  was  commenced  first.  The  wife's  anit 
was  not  began  till  after  a  lapse  of  ten  months,  bat 
was  first  set  down  for  hearing.  I  ordered  in  chambers 
that  the  wife's  snit  shonld  be  stayed.  The  necessity  of 
the  double  suit  is  nndoabtedly  caased  by  the  defectire 
power  giren  to  this  court  by  the  Legislature.  The 
«oart  has  no  power,  on  a  petition  for  dissolution,  to 
decree  in  faroor  of  the  resp. ;  and  the  same  eridence 
u  admissible  or  inadmissible  according  to  whether  it 
applies  to  issues  raised  on  the  petition  or  on  the 
anawsr.  In  the  preriona  cases,  referred  to  by  coansel, 
the  wife's  suit  was  the  first  started,  so  that  they  do 
not  strictly  apply ;  I  do  not,  bowerer,  rely  npon  that 
distinction.  I  shall  adhere  to  the  order  that  the 
wife's  suit  shsU  be  stayed,  because  I  cannot  help 
•eeing  that,  if  the  husband's  snit  is  decided  one  way,  it 
woold,  if  not  legally,  yet  morally,  pot  an  end  to  the 
•econd.  Wherever  there  are  two  suits  ia  which  the 
•ame  iasues  are  raised,  and  I  can  find  a  legitimate 
reaaon  to  stay  one  or  the  other,  I  will  do  so.  The 
«rder  for  tbe  commission  in  the  husband's  suit  ni£y  be 
drawn  up  in  such  a  form  as  that  the  evidence  may  be 
aTsilable  in  the  wife's  suit  if  that  comes  to  a  hearing. 

Proctors  for  wife.  Toller  and  8on$. 

Attorney  for  husband,  T.  WrigJU. 


ADSaSAZiTT  COTTBT. 

BepoTted  by  Kobuit  A.  rancaus,  D.C.L.,  Barrtstor-et-Law. 

Nov.  3  and  la 

(Before  tbe  Right  Hon.  Dr.  Lvshihoton.) 

The  Laubkl. 

SoUomtrji — Personal  crtdit — Foreign  law — Evidenee 
— Commission — Pleading — Costs. 

Tkefaet  that  the  lex  loei  sanctions  arrest /or  adeances 
made  to  a  teste!  viU  not  convert  into  a  bottomry 
transaction  advances  made  on  personal  credit ;  but 
the  lex  loci  in  this  respect  mag  nevertheless  be 
pleaded  as  supporting  the  presumption  that  the 
advances  acre  made  upon  the  credit  of  the  ship. 

Whether  certain  commissions  forming  items  m  a 
boltonuy  account  are  fair  and  reasonable,  are 
yutstionsfor  the  consideration  of  tie  registrarand 
wurchants,  but  their  decision  must  not  altogether 
depend  upon  whether  or  not  such  charges  are  eut- 
tomary  in  the  place  v>here  the  bond  teas  given. 

An  article  pleading  that  tlte  charges  were  fair  and 
reasonable  admitted,  and  the  deft,  allowed  to  traverse 
the  allegation ;  but 

Beld,  that  ahattver  be  the  result  of  the  suil,  the  par  fg 
Jailing  in  proof  with  respect  to  the  charges,  will 
be  condemned  in  the  costs  of  the  evidence  respecliitg 
meek  evidence. 
The  questions  in  this  ease  came  before  (he  ooort  in 

the  form  of  objections  to  tbe  plt.'s  reply. 

The  material  poniona    of   the    pleadings  are    as 

follows: — 
Tbe  petition. 
Art.  I.  The  abore-named  Tetsel,  the  Latirel,  whilst 


on  a  voyage  from  Skangtiae  to  London,  beiiiK  in  want 
of  repairs  neccs-.»ry  for  the  voyage,  j)Ut  into  Batavia,. 
in  the  island  of  Java. 

Art  2.  The  master  was  without  funds  or  credit  at 
Java.    Execution  of  a  bottomry  bond  on  ship  and 
freight   for  the  sum  of  4088/.  17s.  4d.  payable   to 
Messrs.  Maelaine,  Watson  and  Co.,  Java,  thirty  days  - 
after  the  vessel's  arrival  in  London. 

Art.  4.  Arrival  of  the  ship  and  nonpayment  of  tbe 
money  secured  upon  bottomry. 

The  answer. 

Art.  5.  Consignment  of  the  vessel  to  Hessrs.,Haclaine, . 
Watson  and  Co.,  of  Batavia,  part  of  tbe  firm  of  Mac- 
laine,  Fraser  and  Co.,  the  agenta  of  the  vessel  at 
Singapore.  Agreement  with  Messn.  Uaclaine,  Wataoa 
and  Co.,  to  advance  tbe  ntcessary  fnnds  at  2^  per 
cent  for  repairs,  and  5  per  oent  for  disbursemtnts. 

Art  6.  Charge  by  Messrs.  Madaine,  Watson  and 
Co.  (besides  the  above  commission)  of  2^  per  cent 
on  the  eetimaied  or  assumed  value  of  the  cargo.  All 
the  above  commissions  were  included  in  the  amount  for 
whiob  the  bond  was  given.  No  stipulation  for  maritim* 
premium. 

Art  9.  Tbe  advances  were  made  on  the  personal 
credit  of  the  defts.,  the  owners  of  the  vessel.  No  eoa- 
dition  of  maritime  risk. 

Beply. 

Art  3.  "  By  the  law  In  force  at  Java  at  the  time  whea> 
the  said  bond  was  given  tbe  said  Messrs.  Haclaine  and 
Co.  were  entitled  to  a  lien  on  the  Laurel  and  her 
freight  for  the  several  sums  included  in  the  said  bond< 
and  the  said  Messrs.  Maclaine  and  Co.  were  by  such, 
law  entitled  to  enforce  payment  of  such  items  by 
arrest  and  sale  of  the  laurel,  and  arrest  of  her 
freight,  and  had  not  snob  bond  been  given  they  would 
have  proceeded  so  to  enforce  payment  of  suds' 
items." 

Art  6.  "  The  comm'issions  included  in  the  said  bond 
are  the  usual  lawful  and  customary  commissions  payablfr- 
at  Batavia  in  circumstances  such  a*  those  of  tbe  present 
case." 

V.  Luthington  appeared  in  objection  to  the  abovo- 
articles  of  tbe  reply. 

£.  C.  Clarkson  contra. 

Dr.  LusaisoTOH,  after  ststing  the  material  por- 
tions of  the  pleadings  objected  to,  said : — Assuming, 
the  law  to  be  as  pleaded  in  tbe  third  article  of  the 
reply,  it  is  manifest  that  its  importance  in  this  case  is 
dependent  upon  another  proposition,  viz.,  that  such 
power  of  arreit  and  sale  renders  a  bottomry  bond 
valid,  though  there  was  no  prior,  or,  indeed,  any  en- 
gagement for  bottomry  before  the  execution  of  th» 
bond.  It  is  only  where  a  bottomry  bond  would  other- 
wise be  invalid  that  there  could  be  any  necessity  to 
resort  to  such  law :  that  law  is  invoked  to  make  valid 
that  which  would  otherwise  be  invalid.  We  all  know 
that  bottomry  bonds  can  be  granted  only  in  cases  of 
necessity,  where  tbe  master  has  no  personal  credit ; 
and  that  a  bond  not  executed  till  long  after  the  actual 
advance,  if  nevertheless  in  pursuance  of  an  agreement 
for  bottomry,  is  valid.  Now  the  court,  from  the  cass 
of  the  Augusta  to  the  coses  up  to  the  present  day, 
has  good  reaaon  to  conclude  that  in  almost  if  not  ia 
all  foreign  countries,  mercbants  who  supply  money  to 
defray  the  necessary  expenses  of  tbe  ship,  tradesmen 
who  do  the  necessary  repairs,  or  furnish  tbe  necessary 
articles,  have  a  right  of  arresting  the  ship  to  satisfy 
their  demands,  and  (bat  according  to  tbe  kx  loci  sucb 
right  of  arrest,  per  se,  renders  valid  any  bottomry 
bond,  though  there  was  in  tbe  first  instance  no  agree- 
ment or  understanding  that  such  bond  would  be  re- 
qnired,  and  though  the  master  had  not  contemplated  the 
granting  of  a  bottomry  bond,  and,  if  be  had  snipecti'd 
a  bond  would  have  been  required,  might  have  hesiuted 
before  lie  received  such  assistance,  might  have  sought 
for  it  in  other  quarters,  or,  in  some  coses,  hart  waited 
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for  inatrnctioos  from  owners  or  consignees.     There  are 
Tery  serioas  considerations  which  ironld  make  the  court 
paose  before  it  gave  its  assent  to  SBch  doctrine.    Still 
it  may  be  that  such  state  of  the  lex  loci,  thongh  not 
perhaps    snfficient    to    bring  abont  all  these   conse- 
'^aences     attribnted    to    it,    may    be    an    important 
ingredient  in  assisting  to  support  the  Talidity  of  the 
bond.     [The  Court  then  referred  to  the  case  of  the 
Alexander,  I  Dod.  278,  and  said :]  The  result,  ac- 
-cording  to  the  opinion  of  Lord  Stowell,  is,  that  the 
yalidity  of  the  bond  depended  not  only  on  a  promise  or 
understanding  to  give  the  bond,  but  npon  the  question 
whether  the  merchant  making  the  advance  did  so  on 
the  credit  of  the  ship,  and  not  on  personal  credit ;  and 
I  think  it  is  to  be  inferred  that  his  Lordship  also  inti- 
mated bis  opinion  that  the  conclusion  of  fact  was  to  be 
drawn   from  all  the  circumstances  of  the  case,  the 
liability  of  the  ship  to  ba  arrested  being  one  of  such 
-circumstances.   Now,  the  Augusta,  I  Dod.  283,  decided 
that,   wherever  advances  bad  been  made  on  personal 
credit,  a  bottomry  bond  for  such  advances  would  not 
be  vidid  by  reason  of  the  law  of  the  country  where 
the  bond  was  taken  anthorising  the  detention  of  the 
Tessel  for  such  advances.     But  all  the  observations 
mast   be   taken   with  reference  to  the  circumstances 
-of  the  case  under  discussion,  and  the  principul  fact  in 
tthis  latter  case  was,  that  the  money  had  already  been 
■advanced  on  personal  security.     There  was  no  question 
as  to  whether  it  had  been  advanced  upon  tlie  credit 
of  the  ship ;   beyond  doubt  it  was  not     The  case  of 
'the  Alexander  had  been  dedded  only  abont   a  year 
before,  and  it  was  cited  in  the  argument.  The  observa- 
tions of  Lord  Stowell,  therefore,  in  the  Augutta,  cannot, 
"imless  the  contrary  dearly  appear,  be  construed  as  an- 
'  tagonistic  to  the  judgment  in  the  Alexander.     I  think 
the  effect  of  Lord  Stowell's  concluding  observations  in 
the  Augutta  is,  that  a  law  sanctioning  arrest  for  ad- 
'Tances  will  not  convert  a  transaction  on  personal  credit 
-into  a  bottomry  transaction ;  but  snch  observations  do 
not  contradict  the  doctrine  in  the  Alexander,  that  the 
existence  of  snch  a  law,  in  the  absence  of  proof  that  the 
advances  were  made  on  personal  credit,  supports  the 
j>resnmption    that  the  advances  were  made  upon  the 
credit  of  the  ship.     The  leading  consideration  on  Iiord 
Stowell's  mind  therefore  seenu  to  have  been,whether  or 
not  the  advance  was  made  on  personal  credit  or  on  the 
security  of  the  ship-    I  know  of  no  case  which  contra- 
^cts  or  militates  agunst  the  la*  so  ezpldned.  I  think 
my  own  jodgment  in  the  VtbiUa,  1  W.  Bob.   I,  is 
ID  accordance  with  it.    I  therefore  admit  this  artids, 
beeasse  it  is  admissible  evidence  to  show  that  the 
money  was  advanced  on -the  security  of  the  ship — 
the  essence  of  a  bottomry  transaction.    I  do  not  admit 
it  as  converting  a  transaoUon  on  psraonal  credit  into 
bottomry.    With  regard  to  the  charge  of  oommission 
being  the  customary  charge,  this  is  properly  for  the 
registrar  and  merchants,  but,  for  convenience  sake,  I 
will  not  ezdnde  it.     I  admit  that  such  charges  being 
cnstomaiy  is  a  fact  to  be  considered  in  ascertaining 
if  the  charges   are   fair,   not  as  condnsiva  evidsnoe, 
for  I  have  ruled,  and  declare  again,  that  with  respect 
to  commissions  the  court  will  not  be  bound  by  the  ens- 
torn  of  any  place.    I  shall  admit  the  article.    If  not 
contradicted  by  plea,  I  shall  assune  it  to  be  true  vrith- 
ont  r«qniring  avidraoe.    If  contradicted  by  plea,  both 
parties  are  at  liberty  to  produce  evidence.    The  party 
which  fails  on  snch  an  issue  will  have  to  pay  the  oost^ 
whattrer  may  be  tbeoltimate  resalt  of  this  litigation. 


DIGEST  OF  3CABITXMS  IJk.W  CASES 
CBXCBFTINO  SAIiVAaS  AWASDB.) 
FsoK  1837  TO  186a 
(flantanui  from  p.  tOl) 

[N.B.— Tfaa  Lav  Twu  Rsrom.  KA,  wm  ■{«•  dl  th*  Marttia* 

L<»  Cum  dacUnd  from  Mloliulaw  Tann  MM;  TUt  INial  wilt 
ooDUin  Kit  (ouMpt  tba  SalrifS  Awai4«)d«dd«dftMi  ISSf  uS«T. 
iSa.  A  Dl|««  of  tiM  B<Unr>  Ca«n  duias  Ike  auH  piritd  k 
■ppwrtac  in  ths  LAW  Xuisa.] 

SLAVE  TRADE. 
(See  also  "Capture  (Joint) ; "  ■•  Setsar^"  tWI  b.) 
laucL  TO  comxiiTB. 

Act  of  Congress,  1I6S. 

Capture  or  Selzare,  1164,  2166, 1167,  JI71  a. 

Cargo.  1171  a 

Condemnation  of  Ships  encaged  In  Slave  Trade,  IIH, 
1169. 

Construction  of  Statnlea,  1I6J,  1170, 1171  a 

lonranee,  3163, 1168. 

Joint  Capture,  1167. 

Low  of  Slaves,  3163. 

MISKllaneons  Cases,  9166  a,  1171. 

Portogneae  Vessels  (Condemnation  oO,  1164,  IIO. 

Priz^  3161,  3166,  2167. 

Queen's  Ship,  3166. 

HesUtuUon  of  Cargo,  1171  a. 

Time  Poller,  »6*. 
11(3.  Cnderwrtters  held  Uabls  tor  loas  of  slaves  (lanTSi 
agaiost  loas  by  sea  peril),  on  board  a  vessel  wWtt  pat  law 
Bermuda  In  distress,  where  bjr  the  Britlili  asUioritUstkv 
were  emancipated :  (Aniericao  case :  Simpm  v.  OiMn 
Marine  Inwrmue  Oompang^  C.  P.  ColnmliU,  U.  &,  JaifX, 
a^tpptnf  aautU.  Aug.  33,  1837.) 

1164.  Portuguese  veasels  condemned  under  3  t  4  V^ 
c  73,  for  being  engaged  In  the  slave  trade:  Ifitf.  v.  T» 
toria;  Beg.  v.  £a«iiarVioe  A.  a,  Jamaica,  FeUM,a4r«V 
OcMUe,  Majr  7, 1840.) 

1163.  Oonstractlon  of  Act  of  Congress  with  nttmu  Is 
vessels  subject  to  ooaSscmtiaa  for  being  engaged  la  4sit 
trade:  (American  case:  The  Umitei  Slalet  v.  CaAoiMi 
O.  S.  DIatrlct  Court,  akipping  OaztUi,  Sept.  4,  IMa) 

1186.  A  vessel  seized  by  the  offloers  of  a  Qaees's  Mt  ** 
being  engaged  In  the  dave  trade,  held  to  be  a  prlie  to  M^ 
althongta  they  were  removed  from  her  by  orders  of  a  nf^ 
rior  offlcer,  be  having  no  legal  power  to  dlipoisesi  tM» 
Jnrlsdietton  of  mixed  eommlaslon  courts,  Ckmrt  o(IMa(i><> 
and  Admiralty  Court:  (The  Baglt,  A.  C,  Janet,  IHl  i  > 
W.  Rob.  136  i  Filtebard'a  bigeat,  441.) 

1166  a  Cases  relative  to  the  slave  trade:  ((NsMWur- 
iVesdM,  6  Jnr.  879,  Priv.  Co.;  Harrison's  Digested  Ma, 
year  1843;  tagan  v.  Biinlam.  7  Jnr.  1,  Pdv.Oa;  Ba^ 
rison's  Digested  Index,  year  1843.) 

1167.  Application  of  mlaa  governing  cases  of  ]ola><«- 
tnre  in  questions  of  ptlsa.  Efftet  given  to  endsaes  of  i^ 
leasing  witnesses  In  case  of  Joint  capture  of  a  vessel  sbmi* 
in  the  slave  trade :  (IVI<  SoeMad*  AUf,  A.  C  Asg.  ^ 
1843;  1  W.  Rob.  303;  1  W.  Rob.  IIU,  l»:  6  Jar.lM:? 
Jur.  9S6;  1  Notes  of  Caaas,  286;  1  Notea  ofCass^O*: 
Pritcbard'a  Digest,  441.)  ,    _^ 

2168.  Action  on  a  Ume  poller  tor  a  total  less  efs  W 
which  bad  been  employed  In  the  aUve  trade wUliaatas 
knowledge  of  the  firm  who  efftetsd  the  insurance  as  «^ 
(br  the  owners:  (The  Formiilabit!  Bttth  v.  AiMCI- 
Feb.  21  and  23.  1844 ;  mla  tor  new  trial  rstossd,  C  a, 
April  29.  1844,  Sk^piat  OaeetU.) 

2169.  A  Portuguese  brig  condemned  for  bdsgttttav 
ft«r  the  elave  trade  on  the  coast  of  Hoiambiqna:  (f*  *• 
Pedro  Buqat  Do  Porto,  J.  C  P.  C,  Jnly  I,  184^  «<»•» 

1170.  HUtorr  snd  construction  of  U.  8. Statstis  tor*- 
tlon  to  the  sUve  trade:  (American  ease:  Unlui  »»•'• 
ITanor,  V.  &  District  Coort,  Mov.  19, 1836 ;  9  K.  L  C  W 

2171.  Cases  rdative  to  the  slave  trade:  C** -''"'i^/' 
C.P.  a,  Feb.  17,  1887;  B«oj>ionlv.  JUs  «■•«»,  AC '••" 
Dec  I  and  3,  1837,  SWRpov  Sowtta)  .  .  ,.  n 

1171  a.  Construction  oft  Oso.  4,  c  T18,  si  1, 4, 7,  IMJ 
and  SI.  In  order  to  sul^ect  ship  to  fOrtWtare,  guilty  Wr 
ledg*  on  the  owners*  part  most  be  proved,  aadt»e»«» 
of  proving  It,  as  regarda  both  the  owners  of  n«sls  «••» 
sUpper^  the  cargo,  lies  on  the  selaor.  What  "'V«"'r 
cargo  to  fttrftltnre.  Qaeatioo  as  to  costs  and  d"»^«" 
ease  of  rsetttntioo,  where  anqjidon  attaches  to  Mm  oto" 
of  gooda,  and  where  gooda  an  sslsod  ftw  penaltlis  UMJ^ 
perly  Imposed  on  Innocent  eonslgneea  Na'"?*' "jTi 
"ought  to  be  vlndteatad  at  national  expense,"  aad  o««^ 
engaging^  Uwtaladveataroaadsnbjwtad  tatUat*!  •"<«" 
ahonidbeindewniledbyaoveramsat  Inl*nrM'*f'***£ 
consignees  being  condemned  In  penalties  Is  notefaasjae" 
torwhich  damagea  can  bo  awarded  to  a  Coart  of  Aitoirw- 

Cases  commented  upon:  Barton  v.  tU  Q'—>2  "^ 
P.  C.  C.  19 ;  X»eJ  Osavo  V. ««  Qys»,  1  Moot*,  l» :  (m«5*" 
V.  nis  Qwsa,  appeal  from  Vie*.A.C,  M.  Haleaa,  J.  C  r.  <^ 
Feb. »,  1838,  ^ptnt  OateUC) 
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£x  parte  The  Assignees,  ra  Huobes— £r  parle  Maple,  re  Cobmbb. 

[Bahk. 

SLINGS. 
3IT*.  Shlpomien  Wib't  tor.loM  of  cask  of  eamntf  UiionRh 
neffUgenca  of  Inmpcn  oniiiK  can  hooks  Instead  of  slings  In 
dtocbarglnK :' (nte  Vuta;  Otbricb  and  Sobinim,  C  8.  C, 
Jan.  10  ISM.    Shifpiiig  OatOU.) 

SLIPPING  CABLES. 

SI73.  EOfeet  glTCD  bjr  th«  court,  in  a  qnostion  of  Mdrac*. 
to  the  fket  of  a  vessel  baring  slipped  from  ber  ancbor.  It  Is 
not  alwara*  proof  of  utoal  danger  to  tb«  sblp;  ifhe  Wit- 
MMm,  a.  C  Marcb  %  IMS,  SMpptmg  OanM.) 

3174.  Ancbor  and  cbain  slipped  from  to  aTOtd  collision 
vltb  a  vessel  wblcb  bad  been  abandoned  by  bar  crew.  Loss 
of  ancbor  and  chain  held  to  be  reeoTenble  from  that 
T»esel;  (American  ease:  The  TVUk,  ^.,  District  Court  of 
V.  &  fl>rlfaiaa<haseU^  1856,  9  U.  L.  B.  496.) 

8LIPWAT    (HIRE  OF),  AS  TO  JURISDICnON. 
(5m  "  Admiralty  Court,"  34.) 

SMaOGLING. 

XXnSX  To  OOMTEMTS. 

Charterer  liable  In  Damages  to  Shipowner,  1176. 

Condemnation  of  French  Ship.  1177. 

Fenaltlea  enforced  af  alnst   Officer  of  London  Doekr, 

S175. 
Penakln  enforced  against  Shipowner,  3178. 
Smuggling  Implements  on  Board,  3177. 
tin.  Pnaltia  enforced  against  an  officer  of  the  London 
Dsdu  for  permitting  caacnof  brandy  to  be  delirered  without 
batogarstlnspectedby  the  Custom-house  officer:  (AUonuf- 
Anuraf  T.  Stater,  C.  E.,  June  19,  1838,  Shipping  Oazelte.) 

S176.  Charterer  of  a  Teasel  Ibnod  liable  in  damages  to 
tb*  shipowner,  for  concealing  dgara  and  English  chintz 
aoaoag  wood  which  he  waa  shipping  on  board  a  Tesael  for 
Ftaace:  lUtemxtf  r.  Beue».  Koyal  Court,  Jersey,  Oct  a, 
Ottpptnt  OmtlU,  (}ct  10,  1838.) 

tl77.  French  vessel  condemned  ai  fbrfUted  under  3  A  4 
'Will.  4,  e.  »S,  and  6  ft  7  Will  4,  e.  60,  for  having  amuggling 
tanptements  on  board  (coupled  with  other  rasplcious  dr. 
cmnstancts)  when  within  a  league  of  the  British  coast 
Before  Parke,  B.  and  a  special  Jury:  iAttomtt-aentraly. 
U  Jtettrt.  C.  E.,  Feb.  S,  1840,  SliptiiiaOaeette.) 

SI  78.  Penaltks  enforced  against  an  English  veaael  fitted 
aip  tor  amuggling  purposes  and  having  on  board  aplrlta  from 
abroad  in  casks  smaller  tban  required  by  Act  of  Parlia- 
ment: (Aaomep-Otneral  v.  Awu,  (XE.,  Nor.  28.  1840, 
SklpriKf  OuHte.) 

SODA  ASHES. 
4179.  Evidence  given  that  aoda  a>hcs  as  a  ground  tier  of 
a  ahtp  form  a  daneerons  one:  (Ctutle  r.  Irving,  C.  B.,  July 
S,  1*40,  aiiippiiig  Oatelte.) 

soiTTH-sEA  nsBiira. 

tiSO.  Vessels  fishing  for  sea-elepbanta  and  seah  in  the 
Soaih  Seas,  have  usually  tenders  In  which  the  fishing  is 
carried  on  by  the  crew,  the  vessel  benelfbdng  left  moored 
in  some  convenient  harbour,  and  often  without  any  of  the 
craw  being  left  on  board.  Verdict  against  underwriter*  (or 
•  total  loss,  the  vessel  bsving  been  driven  from  her  moor- 
ings when  the  crew  were  absent,  and  vessel  never  heard 
of  afterwarda  Interest  on  loss  not  given  by  the  Jury : 
<n«  Either  Stwve  v.  SaUemand,  C  E.,  Feb.  18,  1848, 
Mtl^>*tOtoitUi 

SOUTHAMPTON  DOCKS, 
SI8I.  Cargo  tranthlpped  In  the  Sontbanipton  Docks  with- 
out being  landed,  held  not  liable  under  the  149th  section  of 
the  Statute  uf  Rates  In  respect  of  doing  so :  ISoutliampton, 
Itock  Compani/  v.  Jim,  Southampton  C.  C,  Sept  27,  1848, 
JShipptng  (tafrttt.) 

SPECIE. 
(&«••  Bullion.") 

SPEED  (IMPROPER). 
(Sss  "  Collision,"  "PUot,"  6,  "Steamer.") 

SPOLIATION. 
list.  What  la  considered  to  be   spoliation  of  a  ship's 
papera,  and  its  effect  upon  the  Jadgment  of  the  court  In 
qneettons  of  capture  :  (TVte  Johanna  emitie,or  Th4Mmelia, 
A.C,  Jose  SO,  18S4,  ShipptRg  Oazetle.) 

SPONTANEOUS  IGNITION. 

31  S3.  Spontaneous  combnstlon  of  gai  emitted  by  copper 
ore,  owing  to  the  ore  not  baring  been  calcined  and  pro- 
perly prewired  previous  to  shipment:  shipper  liable  for  loss 
of  frieight  bybariiiR  to  take  on  board  angar  at  an  tnterme- 
dtataportatalefsfieight  in  lieu  of  the  copper  ore.  Tbejary 
net  belpg  able  to  agree,  the  verdict  of  the  msjority  was 
taken  of  conaent:  ITheTTuimiu  BtU;  Richardiony.  Saddler, 
C.  E.,  Dec.  31.  I8M,  Shipping  Oazille.) 

1184.  Coals  baring  been  landed  at  intermediate  port  so 
greatly  damaged  by  sra-water  that  it  would  eost  an  un- 
reasonable sum  to  put  them  Into  safiB  condition  to  be 
Tcablpped  without  danfcer  of  spontaneous  combnstlon,  held 
a  total  loss  on  a  time  policy  on  freight :  (7^  CItartu  Kerr ; 
Mkhaelr.  CiUie^ie,  C.  P.,  May  33.  I8t7,  Harrison's  Digest 
IM;  S  Jar.  M.  a  1119;  36  L.  J.  306,  C.P.) 
(To  teeontbuud.) 


OOTTRT  OP  BANKBTTPTCY. 

Reported  by  A.  A.  Doria  and  J.  MORQAif,  Eaqrs., 
BaiTisten-at-Law. 

Mondag,  Nov.  30. 

(Befor*  Mr.  Commiasiooer  GouLBtmit.) 

Ex  parte  The  Assionxeh,  re  Hitohbs. 

12    ^    13   Vict.  c.  106,  I.  K9—C<metructio»  tff- — 

Granting  reward  under. 
Sembk,  the  court  kai  no  juritdiction  under  the  i99th- 

lection  of  the  ConeoUdation  Act  1849,  to  grant » 

reward  to  partiei  for  their  exarlvMS  M  getting  in 

and  realiiing  the  bankrupt'i  ettate. 

This  was  an  application  under  th«  269th  aaotion  of 
the  C!oiuoIidatioa  Act  1849,  for  rsmunsration  to  tw»- 
penons  who  had  assisted  in  diaeorering  and  nalisiDg 
the  estate  of  the  bankrtipt.  Hughes  was  a  ssUoitor 
and  mone^  scrivener,  who,  having  absconded,  was 
made  banltnipt  before  the  Bankruptcj  Act  1861 
came  into  operation.  There  was  great  difficulty  in 
realising,  or  even  ascertaining  the  assets,  which,  to  » 
considerable  extent,  coDNsted  of  ontataading  bills  of 
costs;  and  the  sssisttnoe  of  Hajnes,  a  former  clerk  of 
Hughes,  had  been  most  serriceaUe  to  the  ettstfy 
and  several  hnndred  ponnds  bad  been  realised 
for  the  creditors  solely  through  his  exertions.  Tb*- 
assignees  were  now  desirots  of  malting  him  a 
present  of  ten  goineas,  and  a  similar  amonnt  to 
another  person,  thiongh  whose  sgenej  certain  property 
in  Yorkshire  hod  been  traced  and  made  avulable. 

Goodman  (solicitor),  for  the  assignees,  submitted 
that  the  conrt  had  jnrisdietion  nnder  the  words  of  tho- 
269th  section  : — "  And  any  person  who  shall,  after 
soch  time  (forty-two  days),  volnntarily  disoover,  to  the 
conrt  or  the  asngnees,  sny  part  of  such  bankmpt's 
estate  not  before  come  to  the  knowledge  of  tho- 
assignees,  shall  be  allowed  5  per  cent,  thereupon,  andi 
aach  farther  reward  as  the  assignees,  with  the  oonsent 
of  the  oonrt,  shall  think  fit  to  Im  paid  ont  of  the  estat» 
on  snch  discoreiy."  [Mr.  Commissioner  GouLBtmii.— 
That  relates  to  where  a  bankrupt  has  wilfully  con- 
cealed his  estate.  I  own  I  do  not  see  what  juris- 
diction I  hare  to  make  a  present,  and  I  am  very  loth 
to  make  snch  a  precedent,  although  I  have  no  doubt, 
from  what  is  stated,  that  the  proposed  reward  would 
be  Teiy  well  deserved.  Yon  seem  to  put  your  applica- 
tion in  too  ambiguoos  a  shape.]  The  creditors  assent 
to  this  application.  The  exertions  for  which  ths  small 
reinoneration  was  sought  bad  been  highly  beneficial  t» 
the  estate.  He  snbmitted  that,  under  the  general 
discretionary  power  which  the  oonrt  necessarily  had,  it 
conld  make  just  and  reasonable  remnneration  for 
"  services"  rendered  to  the  estate. 

Mr.  Ckimmisnoner  Goolbubn. — ^Toor  better  oonrs» 
will  be,  that  the  asognes  ehonld  send  it  in  his  aooonnts- 
at  the  andit,  properly  verified,  and  I  will  then  sanotion 
it.  

Tueedag,I>ee.  I. 

(Before  Hr.  Commissioner  HolbotD.) 

Ex  parte  Mafle,  re  Cobnbb. 

24  4-  25  Vict.  e.  134,  i.  120— DeKBery  of  doeumenlt 

— Sight  of  atngnete  to. 
The  court  it  bound,  under  the  120IA  tection  of  tie 
B.  A.   1861,  <o  or<isr  all  booki  andpapere  of  the 
ianitrupf,  or  «n  any  tooy  relating  to  hie  eelate,  and 
which  were  in  hie  poeeeeiion  at  the  time  of  hie 
deceate,  to  be  delivered  up  to  the  official  aieignee. 
Delirery  of   documents.    This  was  an  appiiostion 
nnder  tbe  120th  and  121st  sections  of  the  Bankruptcy 
Act  1861  for  the  delirery  to  the  assignees  of  all  papers 
and  docnments,  booln   and  writings,  of  a  deceased 
bankrupt,  under  the  following  oircumstancea : — 
Comer,  the  bankrupt,  who  was  a  solicitor,  wu 
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adjadicated  in  Deo.  1862.  Not  haring  filed  hU 
acooanU,  he  was  adjoarnod  sine  dit,  and  upoo  the  31st 
'Oct  1863  died  saddenly.  He  left  no  will,  and  no  one 
administered  to  his  estate.  The  assets  to  a  consider- 
able extent  consisted  of  bills  of  costs  for  business 
done  by  him  as  an  attorney,  and  it  having  become 
necessary  that  those  bills  should  be  made  oat  and 
delivered  to  the  clients,  a  solicitor  was  appointed  by  the 
creditors'  assignee  for  that  purpose.  The  bankrupt 
was  allowed  to  retain  all  his  books  and  papers  in  his 
own  possession  to  enable  him  to  make  out  the  bills  of 
oosts,  bnt  which  he  had  neglected  to  do. 

By  the  120tb  section  it  is  enacted  that,  "  The  court 
ehall  give  such  directions  as  it  may  deem  ^expedient  with 
ngard  to  the  custody  and  inspection  of  the  books, 
papers,  writings  and  docnments  relating  to  the  estate, 
and  may  anthorise  the  official  assignee  to  have  the 
ODStody  thereof  or  of  any  part  thereof." 

By  sect.  121,  "  No  person  shall  be  entitled  as  against 
tbe  official  assignee  to  withhold  possession  of  the 
books  of  account  of  the  bankrnpt,  or  to  claim  any 
lien  thereon." 

_  Bagl^,  on  behalf  of  Mr.  Maple,  the  creditors'  as- 
•ignee,  stated  that  upon  the  application  of  his  client 
to  the  parties  in  possession  of  the  books,  he  was  re- 
ferred to  Mr.  Batler,  a  solicitor,  and  a  friend  of  the 
family,  who  declined  to  give  them  up  without  the 
order  of  the  commissioiftr.  He  submitted  that  the 
assignee  had  an  absolute  right  to  the  possession  of  all 
books  and  papers  relating  to  the  estate  of  the  bank- 
rupt 

Butler  (solicitor)  sabmitted  that  the  assignee  was 
■ot  entitled  to  the  possession  of  the  private  papers  of 
clients,  upon  which  neither  the  deceased  bankrupt  nor 
those  who  represented  his  estate  had  or  could  have 
any  lien ;  nor  to  those  deeds,  docnments  and  papers 
which  cams  into  the  posseision  of  Comer  after  his 
bankruptcy ;  nor  to  documents  and  papers  relating  to 
the  private  property  of  third  persons,  against  whom  no 
allegation  of  indebtedness  could  be  made  or  had  even 
been  suggested.  All  books,  papers  and  docnments  to 
which  the  assignee  could  roasonably  lay  dum  would 
be  at  once  given  np. 

_  Bogies  in  reply. — The  trade  asngnee  had  an  absolute 
right  to  insist  upon  the  delivery  np  of  all  papers ;  he 
most  be  regard^  not  only  as  representing  the  creditors 
apon  tiie  estaU  of  the  deoeased,  but  in  the  light  of  a 
trostM  for  those  third  parties  who  might  have  a  claim 
apon  any  of  the  deeds  or  documents.  If  anything  were 
due  to  the  estate  from  the  owners  of  such  deeds,  jca, 
it  was  the  duty  of  the  assignees  to  hold  them  antil 
thoae  debts  were  discharged. 

Mr.  Commissioner  Holhotd. — It  appears  to  me, 
more  especially  in  a  case  ef  this  sort,  where  a  solicitor 
baving  been  made  bankrupt,  dies  in  possession  of 
docnments  and  papers,  that  the  court  is  botmd  to  act 
npon  the  120th  section  of  the  Act  of  Parliament,  and 
direct  all  such  documents,  books  and  papers  to  be  given 
up  to  the  official  assignee.  That  officer  will  look 
through  them,  in  conjunction  with  the  trade  assignee, 
and  such  as  they  have  no  dum  upon  will  be  delivered 
np  to  the  parties  having  a  right  to  them,  taking  a 
proper  receipt  from  those  parties. 

The  following  was  the  form  of  the  order  made  : — 
'*  Upon  the  application,  &c.,  it  is  ordered  that  the  said 
Mr.  Bntler,  and  all  and  every  person  and  persons 
holding  the  same  by  his  authority  or  direction,  do 
deliver  to  Mr.  Edwairds,  the  official  assignee  in  this 
matter,  all  and  singular  the  deeds,  b<»ks,  papers, 
4oeamenl(  and  writings  belonging  to  the  said  bankrnpt, 
or  to  bia  estate,  or  in  bis  possession,  custody  ot 
power  at  the  time  of  his  decease." 


Uoad^,  Dec.  7. 
(Before  Mr.  Commissioner  Goiruiintii.) 
Ex  parte  Thb  Bjobhibobo  TaxosncKS  Lccifib 

Match  Faotobt  Associatiok,  re  Eulisebo. 
Xeputed  oimer$hip — GootU  in  pouemom  cffador. 
Goods  consigned  for  salt  on  enmmusws  ore  is  (is 
possession  of  the  consignee  as  fitctor,  aad  do  lut 
consequently  past  to  his  assignees  on  kis  ia»tniptej. 
Reputed  ownership.    This  matter  was  before  tbt 
conrt  on  the  18th  Nov.  Isst,  when  the  comnianoMr 
directed  the  facts  to  be  stated  in    the  form  of  a 
special  case.    The  esse  now  came  on  for  argument 

SPBCIAL  CASE. 

The  Bjomeborg  Tandsticks  Lncifer  Match  Fscttry 
Association  was  incorporated  according  to  the  laws  gf 
Finland,  by  which  no  charter  or  permission  from  tlis 
Government  is  necessary  to  form  a  company,  bat  oaly 
a  resolution  or  agreement  of  the  intending  shareholden; 
and  no  formal  record  is  preserved  of  such  resolotioo,  or 
of  the  formation  of  the  company,  except  the  boob 
and  archives  of  the  oompany  itself. 

lu  or  about  the  month  of  Nor.  1852  the  eompmy 
nude  a  conngnment  of  Indfar  matches  to  the  bankni|it 
for  sale  on  its  account  a*  factor  and  commission  sfKot 
The  consignment  was  originally  from  FinUnd  to  Go- 
many,  but  the  goods  not  bring  realised  in  Germuy, 
were  forwarded,  with  the  approval  of  the  assorittiwi, 
to  England  for  sale  by  the  bankrupt  on  its  behslf. 

By  the  terms  of  the  sgreement  entered  into  betwesi 
the  bankrupt  and  the  company,  the  former  was  sot 
required  to  accept  bills  an  account  of  the  consignmesti, 
nor  to  provide  any  money  to  defray  the  usual  cbarps 
thereon,  bnt  in  his  books  ho  debited  the  company  wilh^ 
the  fire  insurance  and  other  charges  attaching  to  the 
goods.  The  oompany  also  drew  opon  bim  bills  to  th* 
amount  of  1580L,  for  the  valne  of  the  goods,  which 
the  bankrupt  accepted.  These  bills  were  ontstandisg 
at  the  time  of  the  bankruptcy.  The  goods  were  tsta 
poasesuon  of  by  the  assignees  and  aold.  The  pnooods 
of  the  sale,  after  payment  of  all  expenses,  amounted  to 
264{.  Hi.  5d.,  which  snm  the  assignees  pud  into  the 
Bank  of  England  to  the  credit  of  the  socouDUot  in 
bankruptcy.  The  oompany,  through  their  acentsod 
executive  public  officer  Ferdinand  Eugene  Wablgnii 
daimed  this  sum,  undertaking  to  cancel  and  gin  ip 
to  the  assignees  all  bills  drawn  by  the  company  spoa 
and  accepted  by  the  bankrupt  in  reapect  of  the  goodk 
On  the  other  band  the  assignees  laid  claim  to  ths 
money  as  being  the  produce  of  good's  in  the  repnttl 
ownership  of  the  bankrupt  at  the  time  of  bis  bsak- 
mptey. 

The  question  for  the  opinion  of  the  court  m> 
whether  the  above-mentioned  sum  of  964t  14t.  $a 
or  any  and  what  part  thereof,  was  the  property  of  tks 
assodation  or  of  the  assignees. 

From  the  affidavits  filed  in  support  of  the  oompsiys 
daim,  it  appeared  that  Abraham  Oldenburg,  as  lb* 
salaried  manager,  had  consigned  the  goods  in  qoettioa 
to  the  bankrupt  for  sale  on  behalf  and  for  the  aocosst 
of  ths  company,  and  that  he  had  drawn  npeo  i'* 
bankrupt  in  respect  of  such  consignments  u  agent  for 
the  oompany  and  not  on  his  own  account  That  ths 
bankrupt  hdd  the  goods  until  his  bankruptcy  as  factor 
and  agent  of  the  company  and  not  as  tb*  owner  or 
purchaser  thereof. 

Sargood,  for  the  assodation,  cited 

WhiljieUt. Brand,  16M.&  W.  286;  s.e.  16I.J- 

103,  Ex.  ; 
Et parte  Greenuood,  6  L.  T.  Hep.  N.  S.  SS8. 

Bud  appeared  for  the  assignees. 

Mr.  Commissioner  Godlbubji. — Ths  question  h«« 
is  to  whom  the  goods  belong?  Parka,  B.,  in  in*(A« 
V.  Brand,  laid  it  down  that  a  factor  is  netlh* 
"  owner  "  of  the  goods;  and  PoUodc,  CB.  held  that  i( 
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Chaw.]         fia  Jowt-Stoch  ConpAjim  WLNprao-np  Acts,  &a,  ex  parlt  G.  Lake.         [Chas. 


■it  were  ihewn  ttut  a  man  sold  the  goods  of  others  on 
«oiiimiaaion  he  was  a  factor.  Here  it  is  shown  that 
the  bankrupt  had  the  goods  consigned  to  him  as 
« factor,  to  sell  on  commission  simply,  and  not  npon 
«  M  credere.  The  order  will  be  that  the  claimants, 
the  eompan;,  are  entitled  to  the  prooeeds  of  the  goods, 
IsM  the  insurance  and  other  charges.  The  oompanj 
most  cancel  and  giro  up  the  acceptances  of  the  bank- 
npt  held  by  them.  .   , 

Order  aecordingly. 


■4 • 


•COTTET  OP  APFEAI.  tS  OHANOEItT. 

•Beported  by  Taoxu  Bbooksbaxk  and  Jakes  B.  Davmeox 

Kaqrs.,  Barrlstera-at-Law. 

Nov.  11  and\3. 
(Before  the  Lord  Cuakceliar  (Vestbory.) 
!B»    Tim   Joist-Stock    Coxpamies   Wisdino-cp 
Acts,  and   Re  The  BRmsa  Providbst  Life 
AUD  FiBB  AssuBASCB  SocuctT,  ex  partt  Gbouob 
Lase. 

WindiHg-up—Contr!biUorj — PuriAate  of  shares  bf 
eompany— Inference  of  prescribed  formality  having 
baea  compiieJ  iaUh—7  4  8  Fie*,  c.  110,  ».  29. 
JBg  Ike  deed  of  settlement  of  a  eomptu^,  U  teas  pro- 
vided Hat  it  should  not  be  lawftd  for  tie  directors 
to  sell  orparcAate  any  shares  mthout  tie  auliority 
a»d  sanction  of  a  general  meeting  "previously  inthat 
•ieialf  obtained."  L.,  vho  was  a  registered  siare- 
ioMerfor  300  »»a«f,  and  who  had  been  a  director 
•of  tie  company,  in  the  year  1855,  bang  desirous  of 
parting  with  his  shares,  applied  to  the  directors, 
.umd  was  referred  to  S.  as  their  agent.  L.  agreed 
evUi  S.  to  give  up  the  shares,  to  pay  lOOl.  and 
80L  bonus  to  himself,  and  lake  back  two  annuities 
Jor  himself  and  his  mfe.  This  transaction  was 
■completed  in  Jan,  1856.  Direct  evidence  Hat  any 
meeting  was  held  for  tie  purpose  ofconfimung  this 
^mrckase  was  wanting;  but  it  appeared  that  tie 
shares  were  transferred  in  tie  company's  books,  and 
it  the  public  register,  and  that  tie  allottee  paid 
calls  upon  them.  The  annuities  were  also  regularly 
paid;  and  there  was  evidence  to  show  tliat  at  a 
gmeral  meeting  ield  in  April  1856,  a  balanee-sieet 
was  produced  and  adopted,  which  showed  entries 
for  "  annuity  purchase-moneys,"  and  a  sum  of  0001. 
for  "  deposits  returned  on  shares :  " 
Seld,  ttiat  the  clause  in  the  deed  could  not  be  held  to 
mean  that  the  directors  were  not  to  treat  for  the 
purchase  of  shares,  provided  such  purchase  wot 
afterwards  ratified,  and  that  tie  word  "pre- 
viously'' meant  previously  to  the  treaty  becoming 
finally  valid  and  binding : 
■Seld,  further,  that,  under  lie  dreumttanoes,  tie  assent 
of  tit  company  mutt  be  ield  to  have  been  given  to 
tie  transaction ;  and  that,  on  the  whole,  the  transfer 
if  L.  to  the  company  was  a  valid  transfer;  and 
that  it  was  not  liable  to  be  placed  on  the  list  of 
contributories. 
ns  i9li  section  of  the  Joint-Stock  Companies  Act 
relates  to  contracts  witi  servants  for  tie  supply 
of  goads,  4c.,  and  not  to  transactions  respecting 
dealings  witi  shares. 

This  was  an  appeal  from  a  decision  of  Kindersley, 
V.C.,  whereby  he  held  that  Mr.  Lane  was  liable  as  a 
eontribtttory  t«  the  above  company. 

The  faoU  are  stated  in  the  report,  anU,  p.  281,  and 
tba  main  qoestiou  on  the  appeal  turned  npon  the  oon- 
■trnotion  to  be  pnt  upon  a  claose  (157)  of  the  com- 
pany's deed  of  settlement,  whereby  it  was  provided 
tk.t  "  it  should  not  be  lawful  for  the  directors  to  sell 


that 

«r  purchase  any   share* 
No.  215. 


without   the   authority   and 


sanction  of  a  general  meeting  of  proprietors  or  mem- 
bers of  the  society  prsvionsly  in  that  behalf  obtained." 

Glaste,  Q.  C.  and  £fenry  Sieibeare  supported  the 
appeal  on  behalf  of  Mr.  Lane.    They  cited 

Ex  parte  Grady,  30  L.  J.  3S6 ;  8  L.T.  Rep.  H.  S. 
98; 

Bargale  y.  Siortridge,  5  H.  of  L.  Cas.  297. 
BaUy,  Q.  C.  and  E.  K.  Karslake,  for  the  oJBcial 
manager,  supported  the  V.  C.'s  decision.    They  cited 

Ex  parte  Lowes,  1  De  G.  M.  &  Q.  421 ; 

Ex  parte  Morgan,!  M.  &,  Gor.  225 ; 

Ex  parte  Stanhope,  2  De  0.  &  Sm.  198. 
SMAtare,  for  the  creditors'  representative,  referred 
to  the  29th  section  of  the  7  &  8  Vict.  c.  110,  by  which 
it  was  provided  that  if  any  contradt  or  dealing  should 
be  entered  into,  in  which  any  director  shonid  be  in- 
terested, the  terms  of  snch  contract  or  dealing  should 
be  submitted  to  the  next  general  or  special  meeting  of 
shareholders,  and  that  no  such  contract  should  have 
any  force  until  approved  and  confirmed  by  the  ma- 
jority of  the  votes  of  the  shareholders  present  at  such 
meeting. 

Glasse,  Q.  C,  in  reply,  referred  to 

Doe  dem.  Pennington  v.  Taniere,  12  Q.  B.  1013. 
The  Lord  CnAHCELLOB. — I  quite  agree  with  the 
V.  C.  in  the  position  that  Mr.  Lane  cannot  be  held 
to  bare  legally  denuded  himself  of  these  shares,  unless 
he  has  done  so  in  conformity  with  the  provisions  of 
the  deed  of  settlement.  In  dealing  with  a  joint-stock 
company,  the  provisions  of  that  deed  must  be  cbserved. 
The  question  is  one  of  fact,  whether  there  is  evidence 
before  me  that  the  transaction  has  been  carried  on  in 
conformity  with  the  deed,  whether  the  circumstances 
are  snch  as  enable  me  to  presume,  and  render  it  my 
dnty  to  presume,  that  the  deed  has  been  complied 
with,  or  whether  the  drcnmstances  are  such  as  to  estop 
the  company  from  denying  that  the  provisions  of  their 
deed  have  been  duly  observed.  Kow  it  is  material  to 
have  regard  to  the  course  of  dealing  aud  to  the 
transactions  that  have  taken  place  on  the  part  of  the 
company,  after  the  shares  were  delivered  np  to  tlirm 
by  Mr.  Lane.  It  appears  that  Mr.  Lane  was  originally 
a  director  of  this  company.  I  quite  agree  with  the  re- 
mark, that  to  him,  therefore,  complete  knowledge  of 
the  provisions  of  the  deed  must  be  ascribed.  Mr.  Lane 
ceased  to  be  a  director  of  the  company  some  time  in 
1855.  He  had  originally  subscribed  or  agreed  to 
take  30O  shares  in  the  company.  It  does  not  appear 
that  the  final  certificates  ofthese  shares  were  ever  iasued 
to  him.  All  that  appears  to  have  been  issned  to  him 
were  what  are  called  the  scrip  certificates.  In  the 
latter  part  of  the  year  1855  Mr.  Lane  was  desirous  of 
parting  with  these  shares,  either  by  sale  of  them  to 
another  person,  or  by  a  sale  and  surrender  of  tliem  to 
the  company.  He  made  a  proposition  accordingly. 
That  proposition  was  brought  before  the  court  of 
directors,  and  it  was  referred  by  them  to  Mr. 
Sheridan,  the  managing  director,  to  consider  and  see 
in  what  manner  tbe  proposition  could  be  carried  into 
effect.  Mr.  Lane  accordingly,  on  the  25th  Jan., 
attended  at  the  ofiice,  and  was  then  informed  by  Mr. 
Sheridan,  that  he  either  had  disposed,  or  could  dis- 
pose of  the  shares,  but  be  required  Mr.  Lane,  and  it 
was  agreed,  that  be  should  surrender  the  shares, 
and  should  receive  from  the  company  two  annuities, 
one  on  his  wife's  life,  and  one  on  lus  own,  it  being 
part  of  the  bnuneaa  of  the  company  to  grant  these 
annuities.  Mr. Sheridan  represented  to  Mr.  Lane  that 
the  consideration  for  the  annuities  would  be  a  sum  of  400/., 
and  he,  Sheridan,  required  a  special  gratuity  from  Mr. 
I.ane  of  the  sum  of  30<.  in  respect  of  bis  own  personal 
conduct  in  the  transaction.  Hr.  Lane  accordingly  gave  to 
Mr.  Sheridan  a  cheqne  for  1302. ;  so  that  he  gave  tbe 
300^.  that  had  been  paid  on  the  shares,  together  with 
the  lOOi,  representing  the  purchase-money  of  the 
annuities,  and   the  extra  30'.,  being  ^s  gratuity  la 
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Hr.  Sheridu.    Kow,  I  cinnot  it  til  imagine  that  the 
question  of  the  ralidity  of  this  transaotion,  as  betweien 
Mr.  Lane  and  the  company,  is  to  be  affected  at  all  bj 
the  circamstance  that    Mr.   Sheridan   received    this 
gratuity  of  30/.    It  was  a  Teiy  improper  transaction  as 
between  Mr.   Sheridan  and  the  company.    It  might 
hare  entitled  the   company    to    demand   from    Mr. 
Sheridan  that  sam  of  901. ;  bat  it  coald  not  impair  or 
affect  the   vslidity  of  the  transaction  as  between  Mr. 
Lsne  and  the  company,  if  in  other  respects  it  was 
not  open  to  objection.    Mr.  Lane  accordingly  delivered 
to   Mr.   Sheridan  the  scrip  certificates  thak  he  had  in 
liis  possession,  and  accordingly  Mr.  Lane  received  from 
the  company  some  memorandum,  or  was  sssnred  that 
some  entries   had  been  made   by  which  the  two  sn- 
nnitics  of  18/.  each  had  been  secured  to  him  and  his 
wife.     Now,  all   this  was  completed,  as  I  understand 
the  evidence,  in  the  month  of  Jan.  1SS6.     There  was  a 
provision  in  the  deed  of  settlement  of  this  company 
that  an  annnal  general  meeting  should  be  held.    The 
general  meeting  being  annual,  of  coarse  was  held  at 
some  time  in  the  year — at  some  time  which  does  not 
appear  to  have  been  constantly  &xed.     The  proviaion 
in  the  deed  in  this  respect  is  contained  in  the  1 57th 
section,   and  the  effect  of   that  section  is  that  the 
directors  shall  not  be  at  liberty  to  purchase  any  share 
or  shares,  without  the  anthority  and  sanction  of  a 
ipncral  meeting  of  the  proprietors  and  membera  of  the 
society  previously  in-  that  behalf  obtained.     Now  it  is 
impassible  to  understand  this  section  as  necessarily 
having  this  meaning,  that  the  directors  shall  obtain  the 
approbation  of  a  general  meeting  before  they  treat  for 
the  purchase  of  any  shares.    It  is  absolutely  necessary 
that  the  treaty  sheald  have  been  matured  as  to  its 
terms,   before   those   terms  could  be  submitted  to  a 
general  meeting ;  because  what  is  intended  here  to  be 
done  is  this,  that  the  general  meeting  shall  have  an 
oppftrtunity  of  knowing   the   tenns   upon   which   the 
shares  are  proposed  to  be  purchased  ou  behalf  of  the 
company,  and  therefore  it  must  necessarily  follow  that 
it  would  be  quite  competent  to  the  directors  to  proceed 
by  treaty  and  negotiation,  and  even  to  enter  into  a 
conditional  contract,  provided  only  that  ultimately  t]ie 
sanction  of  a  general  meeting  was  obtained.     It  bis 
-  been  considered  in  the  court  of  the  V.  C.  as  if  this 
word  "  previously  "  meant  previously  to  any  proposal, 
previously  to  any   treaty,  previously  to   the  contract 
being  considered  and  matured.     I  am  not  of  opinion 
that  that  is  the  correct  meaning  of  the  term.    I  hold 
the  meaning  of  the  term  to  be  this,  that  the  sanction  of 
the  general  meeting  shall  be  obtained  to  the  contract, 
that  is,  to  the   contract  when  matured  and  finished, 
subject  only  to  the   condition   that  this   assent   and 
approbation  shall  he  something  previous  to  the  contract 
taking  effect  and  binding  the  company,  and  binding 
also  the   other  contracting  party.     The  word  "  pre- 
viously," then,  consistently  with  its  proper  meaning, 
«nd  eonsistently  with  the  reasonable  intent  and  object 
of  the  clause,  must  -be  considered  to  mean  previously  to 
the  transaction  becoming  finally  valid  and    binding. 
That  being    so,    what   I    nave  now   to    consider  is 
this,     whether     this     contract,    concluded     as    far 
OS    it    could    be  concluded   between   Mr.  Lane  and 
the  durectors   in   the  month   of    Jan.   1856,  has  or 
bas    not    been  subsequently  sanctioned  by  the   com- 
pany at     a    general    meeting,   modo  tt  forma,    as 
required  by  this  section  of  the  deed  ?     And  here  I  hold 
myself  not  only  at  liberty,  but  bound,  to  draw  all  the 
<'OSclasions  against  the  company  which  may  be  reason- 
»Uy  drawn  from  the  conduct  of  an  individual  or  from 
1  lie  conduct  of  a  company,  which,  in  this  respect,  is  to 
b«  treated  as  an  individual,     Kow,  what  are  the  acts 
wlikh   were  subsequently  done  by  the  company?     I 
p»ss  over  for  the  moment  tlie  scanty  evidence  which 
the  company  brings  forward  of  the  immediately  sub- 
•eqiient  meeting,  -md  what  occurred  there,  passing  it 


over  with  this  observation  for  the  present,  that  it  wis' 
the  duty  of  the  company  to   have  kept    exact  and 
accurate  minutes  of  what  took  place  at  their  general' 
meetings ;  and  if  those  minutes  are  not  forthcoming, 
that  it  must  be  assumed,  as  against  the  company,  that 
whatever  the  directors  ought  to  have  brought  forward 
at  that   annnal  meeting,    whatever    then  might,  in 
conformity   with   the  antecedent   proceedings  of  the 
directors,  have   been   submitted  to  the    shareholders 
most  be  taken  to  have    been    lo  submitted.    Well, 
then,  I  find,  sobaequently  to  the  general  meeting,  that 
200  of  these  shares  were  actually  transferred  by  the 
compiny  to  s  gentleman  of  the  name  of  Goosey,  for  a 
sum  of  200/.,  and  this  dealing  with  the  shares,  it  will 
be  observed,  could  not  be  for  one  moment  taken  by 
the  company,  or  even  thonght  of,  except  on  the  basa  of 
the  company  having  duly  acquired  those  shares,  and 
which  acquisition  could  not  have  been  made  except  ii 
conformity  with  the  157th  section.    This  snbseqneat 
act  of  ownership  by  the  company,  which  against  theo 
is  pregnant  with  this  fact,  that  they  had  duly  beceme- 
owners,  is  duly  entered  in  the  books  of  the  compiny;  and 
not  only  did  they  enter  this  transaction  as  a  legitimite 
act  of  ownership  over  the  shares,  but  they  proceeded 
tn  make  a  call  on  that  new  allottee  or  assignee  of 
those  shares  of  a  sum  of  lOOJl,  being  10«.  per  abate. 
Now  I  paose  here  for  a  moment  to  consider,  am  I  er 
am  I  not  to  infer  from  this  fact,  that  the  company 
had  become  hona  jid»  and   legitimately  the  owners  of 
the  shares?     It  does  not   rest  there.     The  company 
returned  the  transaction  to  the  public  registry  <M% 
and  in  the  books  of  that  public  registry  the  tranaac- 
tion  is  entered,  so  far  as  Mr.  Sheridan  is  concerned,  by 
an  entry  that  states  that  200  of  these  aharai  bad  beei 
transferred  to  tbe  company.     Now  the  dates  appear  lo 
be  these.     The  transfer  made  by  the  compiny  to  Hr. 
Goosey  is  dated  in  the  company's  books  the  2l8t  Feb. 
1856;  the  return  to  the  office  is  entered  in  the  public 
book  on  the  22nd -Feb.  1856.     No  doubt  the  rstom 
had  been  made  to  the  office  of  tbe  trapsfer  or  sorreader 
by  Sheridan  some  days  previously  to  the  time  when 
the  new  assignment  was  made  to  Goosey.     But  pio- 
bably  the  entry  was  not  made   in  the  public  book  >t 
the  registrar's  office  until  the  22nd  Feb.,  which  is  o» 
day  after  tlie  date  of  the  assignment  to  Goosey.   Thae 
was   here,    therefore,  a  public    aonouncement  to  ll« 
whole  world — a  fact  which  must  have  been  knowo  to 
the  shareholders,    which  I  must   take  to  have  bem 
known  to  the  shareholders  at  the  meeting — that  200  of 
these  shares  had  been  transferred  to  and  accepted  by 
the  company.     Then  the  nexti  thing  I  find  is  thi«— 
that  the   100  shares   are  not  only  dealt  with  by  tbe 
company,  but  are  assigned  by  them  in  different  por- 
tions to  five  other  individuals,  who  were  returned  to  tb» 
public   regUtry.      [Shebbtare.  —  I   think,    my  l<i"i 
there    u     a    little    misunderstanding    abont     tbt. 
I  understand    these  shares  wore  previously  allotted.] 
Wo    have      gone    through     the    whole   of     it,  s"^ 
I    desired    Mr.    Karslake    to     show    me    the    pn*' 
of    the    assertion     that    they    were    previously  al- 
lotted.    Upon  an    examination   of  the  matter,  tio« 
was  no  evidence  produced  of  the   hypothesis  of  w. 
Karslake,  that  there  had  been  a  double  issue  of  sbue 
under  the   same   numbers.     Neither  was  there  nT 
evidence  of  the  fact  that  the  allotment  had  been  pre- 
viously made,   and  upon   the  official   manager  b*""? 
asked,  on   his  appealing  to  the  entry  in  the  bootoj 
whether^  there  was   any  date  to   the  entry,    he  »»"' 
there  was  none,  and  therefore  I  must  in  all  re"™ 
assume  that  if  shares  are  entered  in  a  b'K)k,  ''''';"'v" 
five  persons,  which  hear  the  same  numbers  with  tn 
shares  originally  allotted  to   Mr.   Lane,  and  the  sOTP 
certificates  of  which  were   delivered  up   by  hitn,  t|» 
allotment  to  the  five  persons  was  snbseqncntly  m*''^ 
The  100  shares  appear   to  have  been  allotted  to  H" 
persons  in  the  books,  and  those  100  shares  preneo"/ 
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allotted  to  Mr.  Slieridan  appear  in  the  public  registiy 
now  as  lield  hy  those  five  indiridaala.  It  is  impos- 
sible, therefore,  to  take  anj  case  in  which  there  hare 
been  acts  or  conduct,  on  the  part  of  the  company, 
more  reconcilable  with  the  bjpotbesis  that  the 
company  had  legitimately  and  rightfully  become  the 
j>03sessor8  of  those  shares  originally  held  by  Hr.  Lane. 
Bat  it  does  not  rest  there.  The  company  not  only 
-dealt  with  those  shares  in  the  manner  I  hare  described, 
)>at  they  paid  the  annuities  regularly  during  1857  and 
1858,  and  having  maile  default  in  payment  inl859, legal 
proceedings  were  taken  and  new  directors  investigated 
the  whole  subject,  and  the  company  gave  its  promissory 
-note  for  the  arrears  of  the  annuities,  which  was  afler- 
irards  paid  by  i  cheque  of  the  solicitor.  I  hare  a 
'transaction,  therefore,  recognised  in  a  variety  of  ways 
'4iiring  several  snccessive  years.  Kow  then,  with  the 
light  which  I  ought  to  derive  from  these  circum- 
stances and  the  conclusions  with  which  they  are  preg- 
nant against  the  company,  I  come  to  consider  the  evi- 
dence of  what  took  place  at  the  general  meeting.  There 
"was  a  general  meeting  immediately  after  the  transac- 
tion of  the  lOth  April  1856.  There  were  other  general 
ineetin;;s.  Now  a  foondation  of  all  just  presumption 
is,  nndonbtedly,  this:  that  what  it  was  right  and 
proper  to  do  at  that  meeting  must  be  taken  to  have 
been  done,  nnless  there  be  evidence  to  the  contrary. 
There  can  be  no  doubt  that,  under  these  circumstances, 
it  was  right  and  proper  and  the  duty  of  the  directors 
to  bring  before  the  shareholders  that  particular  trans- 
mction  wliich  bad  been  thus  completed,  acted  upon, 
and  in  respect  of  which  there  had  been  the  subsequent 
dealings  with  these  300  shares.  Xor  is  there  anything 
in  addition  to  this  general  ground  of  presnmption  which 
ironld  induce  me  to  draw  the  conclusion  that  the 
matter  was  before  the  shareholders  at  that  meeting. 
"We  find  tliat  a  balance-sheet  is  made  out  for  the  ex- 
press purpose  of  being  produced  to  the  shareholders  at 
that  meeting.  I  undoubtedly  deal  with  this  company 
in  no  severe  manner  if  I  take  it  for  granted  that  this 
balance-sheet  was  explained  to  the  shareholders,  and 
that  the  shareholders  understood  the  balance-sheet  be- 
fore they  adopted  it  and  passed  the  resolution  which 
ihey  did.  Now  the  balance-sheet  contains,  on  the 
-one  side,  "  Purchase-moneys  for  annuities,  4502." 
It  contains,  on  the  other  side,  an  entry  of  "  De- 
posits retarned  generally,"  which  would  be  deposits 
paid  when  there  had  l>een  no  issue  of  shares  ; 
and  then  a  marked  entry,  "  Deposit  returned 
on  shares,  300{."  The  deposit  retarned  on  shares 
must  mean  deposit  returned  on  shares  which  have  been 
issued.  Am  I,  then,  to  infer  that  this  particular 
transaction — and  there  is  no  other  to  which  it  can  b« 
referred  than  that  transaction  with  Mr.  Lane — was 
explained  to  the  shareholders,  or  understood  by  them. 
The  V.C.  has  said  it  was  per  te  insnfBcient  to  give 
-full  information.  Bat  it  was  not  the  duty  of  Mr.  Lane 
to  make  the  entry ;  it  was  the  duty  of  the  directors  to 
make  the  entry ;  it  was  the  duty  of  the  shareholders 
to  ascertain  to  what  the  entry  referred.  And  I  conceive 
myself  bound,  therefore,  to  draw  the  conclnsion,  first, 
tlut  this  entry  referred  to  the  particular  transaction, 
for  there  is  no  suggestion  of  any  other  transaction 
which  it  was  intended  to  denote ;  secondly,  I  draw  the 
conclusion  that  the  entry  was  understood  by  the 
shareholders,  and  therefore,  opon  the  ground  of  the 
general  duty  of  the  directors  to  bring  this  before  the 
shareholders,  and  on  the  ground  that  there  is  an  entry 
ia  the  balance-sheet  which  I  mast  take  the  share- 
liolders  to  have  understood,  I  am  warranted  in  drawing 
the  conclusion  that  the  transaction  was  made  known  to 
the  shareholders  at  that  general  meeting.  Well,  hot 
is  there  anything  in  any  manner  to  rebut  this  pre- 
snmption, or  to  weaken  the  force  of  this  conclusion  ? 
Jt  was  the  doty,  as  I  have  said,  of  the  company  to 
keep  accniate  entries  of  the  bosiness  transactei  at  that 


meeting.  A  book  is  produced,  called  the  minute-book, 
containing  the  minutes  of  the  meeting.  The  minntes 
of  this  particular  meeting  are  most  important  ;  but 
they  are  not  completed  in  any  way,  neitlier  are  they 
signed  by  the  chairman  or  the  secretary.  It  is  im- 
possible, therefore,  to  derive  from  that  book  anything 
whatever  that  rebuts  the  presumption,  or  weakens  the 
conclusion  I  have  arrived  it.  Now,  I  adhere  entirely  to 
the  principle  which  was  stated  in  Grady'e  case,  which 
is  entirely  consistent  not  only  with  all  reason  and  good 
sense,  bat  with  the  whole  line  of  authorities,  namely, 
that  if  a  company  has  power  to  do  a  thing,  and 
tbeis  is  only  required  a  particular  formality,  snoh 
as  the  consent  of  a  general  meeting,  in  order  to 
warrant  the  exercise  of  that  power ;  and  if  a  company 
be  found  dealing  with  an  individnal  at  arm's  length, 
taking  a  transfer  of  shares,  duly  completing  the 
transfer,  and  entering  the  transaction  in  the  books  of 
the  company,  the  court  is  justified  and  warranted  in 
imputing  a  knowledge  of  it  to  every  shareholder  an 
also  in  inferring  against  the  company  that  the  consent 
of  the  general  meeting  was  given  to  the  transaction^ 
By  adhering  to  that  principle,  I  not  only  satisfy  the- 
law  that  the  requisitions  of  the  deed  must  be  abided 
by ;  but  I  entirely  satisfy  all  duty  of  moral  justice,  in 
holding  that  a  transaction  of  this  kind  could  not  by 
possibility  havo  been  dealt  with  by  the  company  in  the 
manner  in  which  it  has  been  dealt  with,  unless  it  had 
been  formally  complsted  in  the  manner  required  by  the 
deed.  Then  I  find  a  meeting  at  which  the  thing  might 
have  been  done,  at  which  it  is  plain  from  the  balance- 
sheet  that  it  was  one  ot  the  snbjects  submitted  to  the 
shareholders.  I  find  nothing  presented  to  me  to  show 
that  it  was  not  considered  at  the  meeting ;  and  there- 
fore, in  the  absence  of  any  evidence  to  the  contrary,  I 
shall  undoubtedly  eenclnde  and  presume  that  the  sur- 
render of  the  shares  to  the  company  was  assented  to 
and  approved  of  by  the  shareholders  at  the  meeting 
that  was  held  on  the  1 0th  April  1856,  and  that,  in 
consequence  of  that,  the  subsequent  transactions  and 
dealings  with  those  shares  were  entered  into  by  the 
company.  Now,  perhaps  I  am  wrong  in  speaking  of 
this  consent  of  the  shareholders  as  a  mere  formality. 
I  do  not  mean  by  the  use  of  that  expression  to  weaken 
at  all  the  necessity  of  the  fact  being  found.  There  can 
be  no  valid  surrender  or  transfer  without  it;  and 
therefore,  when  the  court  arrives  at  the  eondasion  that 
the  transfer  is  valid  and  efiectnal,  it  must  arrive  at 
that  conclusion  through  the  medium  of  first  finding  the 
fact  that  the  consent  of  the  shareholders  at  the  meet- 
ing was  given  to  the  transaction.  The  V.  C.  therefore 
and  myself  agree,  undoubtedly,  in  the  principles  on 
which  the  case  ia  to  be  considered.  We  difier,  unfor- 
tunately, in  this — that  the  V.  C.  thought  he  was  not 
at  liberty  to  draw  that  presumption  which,  under  the 
circumstances  of  the  case,  I  think  it  is  my  boandrn 
duty  to  draw.  I  am  not  aware  that  there  are 
any  other  groimds  npon  which  an  opposition  to  the 
application  has  been  made  before  me.  The  main 
argumeot  has  been,  perhaps,  in  some  degree  sup^r- 
finous — the  necessity  of  abiding  by  the  deed.  Tiiat 
might  have  been  taken  for  granted.  Another  argu- 
ment has  been  attempted  to  be  raised  upon  this,  that 
in  the  absence  of  anything  proving  the  fact  that  it 
was  submitted  to  the  general  meeting,  the  presumption 
cannot  be  drawn  that  it  was  considered  and  assented 
to.  I  differ  entirely  from  that  argoment.  I  adhere  to 
the  grounds  and  reasons  for  deriving  this  presumption 
which  I  stated  in  Grady'i  case,  and  which  exist  to  my 
mind  in  the  present  case  even  in  a  stronger  degree 
than  they  did  in  Grady's  case,  and  I  am  bound  there- 
fore to  hold  that  this  gentleman,  Mr.  Lane,  was,  by 
reason  of  the  assent  of  the  general  meeting  held  on 
the  10th  April  1856,  validly  divested  of  the  300 
shares  held  by  him,  which  must  be  taken  and  con- 
sidered to  have  been  lawfully  purchased  and  aasij(iied. 
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b/  bim  to  the  nse  of  the  company,  and  that  he  ooght 
not  therefore  to  have  been  incladed  in  the  lUl  of  oon- 
tribatories.  I  mnit  reverM  the  order  of  the  V.  C.  and 
nake  that  declaration. 

GUute,  Q.C.  asked  for  the  costs  of  the  app.  in  the 
office,  in  the  coort  below,  and  before  his  Lordship, 
tofiether  with  the  deposit. 

The  Lord  Chakcellob  said  that  the  deposit  mnst 
be  retamed. 

Karilate  asked  for  the  costs  of  the  official  manager 
out  of  the  estate. 

The  LoBO  Chahcelior  said,  that  the  official 
manager  had  been  fall;  jnstified  in  what  he  had  done 
bj  the  judgment  of  the  V.  C  He  most  hare  his 
costs  throaghont ;  that  is,  the  costs  in  ^the  office,  the 
costs  before  the  V.  C,  and  the  costs  of  the  appesL 
He  most  make  that  order  with  respect  to  the  app. 
which,  in  his.  new,  the  V.  C.  onght  to  have  made, 
namely,  to  have  giTcn  him  the  coets  of  the  proceedings 
before  him,  and  in  the  office ;  bnt  he  could  not  gire 
him  the  costs  of  coming  before  the  Appeal  Court. 
With  respect  to  the  section  in  the  Joint-Stock  Com- 
panies Act  which  had  been  rcry  properly  cited  by  Mr. 
Shebbeare,  his  Lordship  said,  he  onght  to  have  men- 
tioned that  it  must,  in  his  judgment,  be  taken  to  refer 
to  transactions  of  this  kind,  namely,  where  directors 
enter  into  contracts  with  serrants,  and  contracts 
for  the  supply  tt{  goods,  and  that  it  was  in 
order  to  limit  transactions  of  that  kind,  and  to 
pot  a  check  upon  them  (which  were  of  the  most 
mischierous  kind)r  that  thit  particular  section  of  the 
Joint-Stock  Companies  Act  wss  introduced ;  but  it 
wonld  bare  no  application  here,  and  the  particular 
provision  of  the  deed,  eren  if  it  had  application,  would 
supersede  it. 

Sktbbeare  asked  for  the  costs  of  the  creditors'  repre- 
aentatire. 

The  LoBD  Chascellob  said  he  most  bare  his 
costs. 

Solicitors :  fnr  Ike  spp..  Peelham ;  for  the  official 
joaneger,  W.J.SeoU:  for  the  creditors' representatire, 
/T.  Cover.  ___^ 

A'cf.  18  and  Dee.  IS. 

(Before  the  LoBP  Chahcbllob  (Wettbnry.) 

Ex  parte  Cockbdbv,  rs  Smith. 

Sanbruptcjf — Dted  of  comporilion — Act  of  1861,  «. 
19^  et  leg. — Inequality. 

An  att!ffnment  or  lurrender  if  Ihe  ieblor'i  etta'e  it 
not  necetsarif  in  order  to  render  valid  a  deed  of 
composition  under  the  I92nd  tection  of  the  Act  of 
1861. 

But  it  it  necettary  to  Ike  validity  of  nicA  a  deed  that 
the  non-executing  minority  of  the  creditort  ihould 
tiand  in  the  tame  lituation,  and  hate  the  some 
advantages^  as  the  majorily. 

A  deed  of  composition  was  entered  into  between  the 
debtor  of  the  first  part^  the  creditors  whose  names 
«nd  Hals  were  subscribed  in  the  schedule  of  the 
second  part,  and  all  others  {if  any)  the  creditors  of 
the  third  part.  The  second  schedule  comprised 
iwmes  of  some  creditors  who  had  executed,  and  of 
oUiers  who  had  notexecuted  nor  assented,  and  there 
were  creditors  who  were  not  mentioned  in  the  deed 
at  all.  The  dtei  recited  that  the  debtor  proposed 
to  pay  to  all  his  creditors  a  composition  of  3d.  in 
the  pound,  and  that  the  persons  whose  nawtes  were 
thereto  set  had  agreed  to  accept  sudi  composition, 
and  to  give  a  releaie.  It  Men  witnesud  that,  in 
consideration  of  the  composition  in  hand  paid  by 
Ihe  debtor  to  the  parties  of  the  second  pm-t,  and  in 
consideration  of  the  covenant  therein  contained, 
the  parties  of  the  second  part  thereby  released  the 
debtor,  ^c,  and  the  debtor  thereby  covenanted  with 
the  fartiet  tiereip  of  the  second  and  third  parts 


to  pay    to    them   a  composition   of  H.  in  the- 
pound: 
It  was  held  that  the  deed  was  ineaKdnder  the  1$M 
and  following  sections  of  Ihe  Act  of  1861,  oa  lit 
ground  of  the  unequal  adrantagti  iUek  &  held  out 
to  the  tm  classes  of  erediiori,  those  who  exeadei 
it  and  those  who  did  not. 
This  was  sn  sppeal  against  an  order  of  Hr.  Com- 
missioner Fan*  made  in  August  last,   whereby  k* 
snnnlled  a  joint  adjudication  in  bankruptcy  agaiiiit 
two  persons  on  the  ground  of  their  baring  each  exe- 
cuted a  deed  of  composition  with  their  erediton  sadtr 
the  I92nd  section  of  the  Bankruptcy  Act  1861. 

The  debtors,  Messrs.  Smith  and  Laztoo,  MreinpaiU 
nership,  and  dissoked  partnership  ia  Mot.  186S.  Oa' 
the  16th  of  May  last  they  were  serred  with  a  writ  it 
the  suit  of  Messrs.  Coekbum,  the  appa.,  in  proceeding' 
on  a  bill  of  exchange,  which  had  beoi  accepted  if 
the  firm  before  they  were  diasolred,  and  which  litelf 
falling  dne,  had  been  diihonoured. 

On  the  19th  May  Measrs.  Coekbum  serred  thna* 
also  with  a  notice  of  bankruptcy,  and  on  the  iSA 
May  an  act  of  bankruptcy  was  committed. 

On  the  22nd  and  23rd  May  Smith  emented  ^ 
deed  of  composition  on  which  the  oontentkm  tunxd ; 
and  Laxton  on  the  23rd  executed  a  deed  in  prtdsdy 
similar  terms,  mutatis  mutandis.  The  deeds  wen  Itft 
for  registration  on  the  30th  June,  and  on  the  lit  Ji^ 
the  certificate  of  their  registration  waa  issued. 

On  the  same  1st  July  Messrs.  Cockbura  preiestat 
a  petition  in  bankruptcy  against  Messra.  Smith  tai 
Laxton,  and  on  the  3Ut  Aug.  the  learned  oomnif 
sioner  annulled  the  bankruptcy  on  the  gnnnd  thsl 
the  fnrthfer  administration  of  Smith  and  LaxtooV 
aerairs  most  be  left  to  those  who  were  entitled  to  set 
under  the  deeds. 

Smith's  deed  wss  made  between  himself  of  the  fint 
part,  and  the  sereral  persons  whose  nsmes  and  setb 
where  thereunto  subscribed  and  set  in  the  scbedale- 
tbereunder  written  (being  sererally  creditors  is  Ihdr 
own  right,  or  in  copartnership,  of  the  said  Joba 
Benjamin  Smith),  of  the  second  part,  and  all  otbcr 
(if  any)  the  creditors  of  the  said  John  Benjamin  Smith 
of  the  third  part.  It  recited  that  Smith  wu  is- 
debted  to  the  parties  thereto  of  the  second  part,  ud 
to  other  persons  in  dirers  sums  of  money,  and  tlist 
he  had  proposed  to  pay  to  the  whole  of  his  erediton  s 
composition  of  3d.  in  the  pound  ;  also  that  the  penoes 
whoae  names  and  seals  were  thereunto  sulncnM 
and  set  had  agreed  to  accept  the  said  co>npo>ition  asd 
to  release  Smith  from  their  lespectire  debts  sod  bW' 
all  otiier  sums  of  money  (if  any)  which  were  then  dot 
and  owing  from  him  to  them  respectiirely,  or  to  thta 
and  their  respective  partneia.  The  indenture  tbo 
witnessed  that,  in  pursuance  of  the  ssid  agreemoit, 
and  in  consideration  of  the  composition  of  3d,  in  the 
pound  on  the  amonnt  of  their  respectire  debts  is 
mentioned  in  the  schedule,  in  hand  well  and  tnlf 
paid  by  Smith  to  the  several  persons  parties  tbet^o  a 
the  second  part,  they  and  each  of  them  thereby  i*- 
spectively  relieved  and  discharged  Smith,  bis  bein, 
execntors,  administrators  and  assigns ;  and  alio  is 
consideration  of  the  covenant  tbereinalter  oiintaiaed  ky 
or  on  the  part  of  the  said  Smith,  they  the  said  ptttiei 
theielo  of  the  second  part,  for  iheinulres,  &a, 
severnlly  and  respectively,  and  for  their  several  lad 
refpeclive  executors  or  administrators,  partnen  sad 
asMipns,  but  every  one  of  them,  so  far  only  ss  CM- 
cerui'd  bis  own  respective  acts  and  deed*,  and  the  le- 
spective  acts  and  deeds  of  his  own  resptetivt 
executors,,  administrators,  partners  ond  assigns,  thtir 
and  e%*ery  of  their  executors  and  administrators,  and  net 
further  or  otherwise,  did,  and  each  of  them  did,  therrtf 
acquit,  release,  and  for  ever  discharge  ike  raid  Smith, 
hia  heirs,  &c.  (in  the  usual  form).  And  Smith,  a 
coDiiderstion  of  the  piemues,  did  thereby,  for  bimstUr 
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kn  iMirt,  ezMotora  and  ailininiatntore,  eoTenant,  Sus. 
with  tlw  said  partiw  thereto  of  the  second  and  third 
parts,  and  their  retpectire  executors,  administrators 
and  asugns,  that  he  the  said  Smith,  his  ezeeators  or 
adminiatrators,  should  and  would  npon  demand  truly 
paj  "  unto  all  and  singalar  the  existing  creditors  of 
sim  the  said  J.  B.  Smith  (including  the  said  parties 
thereto  oi  the  second  part,  anieas  the  same  shall  hare 
Wn  paid  to  them  on  the  day  of  the  date  of  those 
pnwots)  or  their  respectire  exeeotors,  &c.,  a  oompo- 
aitioa  of  3<1.  in  the  pound  on  the  amoant  of  the 
TCspeotiTe  debts  or  sarns  of  monejr  then  dae  and  owing 
bj  bim  (either  alone  or  joint  If  with  any  other  person 
or  persons)  to  them  respectirely." 

A  former  dsmion  in  the  same  appeal  is  reported 
tmie,  p.  40S.  The  qnestion  of  the  raliditj  of  the 
deeds  was  ordered  bj  bis  Lordship  to  be  reargued 
before  him,  and  this  argument  was  taken  on  the  18tb 
Nov.,  at  the  oonclosion  of  which  judgment  was 
Tsserred. 

Dmet  for  the  apps.,  the  dissentient  creditors. — 
First,  none  of  the  creditors  of  eilhrr  debtor  other  than 
those  who  aie  parties  to  the  deed  of  the  second  part, 
can  sne  upon  the  covenant  to  pay.  It  is  settled  thst 
Bo  one  can  maintain  an  action  on  a  corenant  unless 
be  be  named  in  tbe  deed : 

Gilbf  T.  Coplty,  3  Lev.  138 ; 
Mt^aVe  T.  Rgcro/l,  6  M.  &  S.  75 ; 
BtrUes  v.  Bants,  5  B.  &  C.  355. 
This  doctrine  is  not  in  any  .way  afiected  by  the  pro- 
visions of  tbe  8  &  9  Vict  c  106,  and  it  is  founded 
>  on  two  principles:  one,  that  parol  erideoce  cannot 
be  admitted  to  explain  a  patent  ambiguity,  or  to  show 
who  are  tbe  parties  to  a  written  contract ;  and  the 
other  that,  if  a  corensnt  is  made  by  deed  indented  with 
patsoos  who  ate  not  parties,  tbe  deed  works  no  estoppel. 
Heace  there  is  no  binding  admission  on  the  part  of  tbe 
debtor  of  the  amount  of  the  respective  debts.  Secondly, 
eren  supposing  thst  other  creditors  than  those  named 
could  maintain  an  action  upon  tbe  corenant,  it  will 
appear  that  the  bene6t  given  to  parties  of  the  second 
part  is  so  mnch  greater  and  so  different  to  that 
given  to  parties  of  the  third  part,  that  the  creditors 
do  not  stand  in  a  position  of  equality.  The  parties  of 
tbe  second  part  receive  their  compensation  at  the  time 
they  execnte,  whilst  all  :hat  tbe  non-executing  creditors 
get  is  the  corenant  of  a  man  of  straw  that  he  will  pay. 
Tbas  a  majority  may  combine  to  sweep  off  all  the 
assets  by  dividing  them  between  themselves,  leaving 
the  dissentient  creditors  to  their  remedy  by  covenant. 
lu  no  case  can  a  mere  covenant  to  pay,  without  more, 
be  tbe  foundation  of  a  compotition  within  the  meaning 
of  the  statote.  If  there  be  not  a  ctitio  bonorum,  there 
must  be  at  least  an  assignment  of  some  part  of  the 
property  :  {W<Jltr  r.  Aieock,  7  H.  &  N.  541 ;  31 
L.  J.  380,  Ex. ;  6  L.  T.  Rep.  M.  S.  583.)  Tbe  deed  must 
be  as  much  for  the  benetit  of  all  as  of  some.  Thirdly, 
tipou  the  terms  oftlie  deed  there  is  no  release  whatever 
by  any  creditor  who  has  not  executed.  Tbe  release 
in  only  by  parties  of  the  second  part.  There  is  nothing 
to  extend  the  provisions  to  thore  who  do  not  in  fact 
execute  the  deed  :  {Ex  parte  Morgan,  re  Woodhoute, 
7  L.  T.  Bep.  N.  S.  739  ;  33  L.  J.  15.)  The  release  is 
not  o».eztensive  with  the  covenant.  No  composition- 
deed  is  effectnal  as  a  b»r,  nulets  the  debtor  has  done 
all  that  is  obligatory  oniiim.  The  old  liability  still  re- 
mains for  some  purporea  (as  in  respect  of  a  debtor 
about  to  leave  England),  but  this  deed  would  operate 
as  a  release  from  bis  old  liability  before  he  had  done 
that  which  is  the  consideration  for  his  release.  The 
interpositioo  of  a  surety  would,  no  doubt,  give  a  oon- 
•idcratico  which  does  not  exitt  in  this  case,  but  still 
there  is  the  difficulty  that  those  persons  are  to  release 
who  bare  not  received  thrir  money. 

Baam,  Q.  C.,  for  the  rrsps.,  supported  the  deeds. — 
Fint,  the  recj  natnieof  aovmposition-deed precludes  the 


possibility  of  a  man's  puttiiig  into  a  single  schedule  the 
names  of  all  his  creditors.  He  may  bo  unable  to  ascer- 
tain who  are  the  holders  of  his  acceptances,  or  his 
creditors  may  be  absent.  Bnt  even  although  he  may 
know  the  names  of  all  his  creditors,  and  the  amonnt  of 
their  debts,  he  cannot  aay  beforehand  bow  many  will 
execute,  and  how  many  will  not.  The  object  of  the  two 
schedules  is  to  provide  for  tbe  uncertainty  of  how  many 
will  sign,  and  when.  Secondly,  tlie  alleged  Inequality 
disappears  on  examination.  The  creditors  have  the 
option  of  taking  3if.  down,  or  a  covenant  to  pay.  A 
combination  to  defeat  the  minority  would  be  a  case  of 
fraud,  a  transaction  which  would  vitiate  the  whole  deed. 
The  statute  does  not  require  a  man  to  make  a  schedule 
of  all  his  creditors,  nor  could  he  do  so. if  it  did.  Thirdly, 
all  creditors  are  parties  to  the  deed  by  force  of  the  Act 
of  Parliament  They  can  sne,  and  can  give  releases  ; 
and  in  this  sense  the  deed  is  for  the  equal  benefit  of 
all  the  creditors. 

Sargood  (with  Baeim,  Q.  C.)— Common  law  prin- 
ciples do  not  spply  to  tbe  construction  of  this  statnte. 
All  creditors  who  do  not  sign  must  be  parties  of  the 
third  part;  and  directly  a  man  signs,  be  becon:ei  a 
party  of  tbe  second  part  It  is  a  falhwy  to  aay  that 
that  arises  from  anything  which  is  done  by  the  debtor. 
If  there  is  any  inequality,  it  is  one  which  is  admitted 
by  the  statute,  in  tbe  absence  of  frand.  The  creditor 
who  comes  to  tbe  court  complaining  of  inequality  has 
only  himself  to  blame ;  the  fault  is  his  own. 

Dnice  in  reply. — The  question  is  not  as  to  the 
conduct  of  parties,  bnt  aa  to  the  legitimate  conse- 
quences of  the  deed.  The  debtor  taking  the  benefit 
of  tbe  statute  must  fulfil  the  statutory  obligation,  and 
give  to  each  creditor  the  same  benefit  that  he  gives  to 
everybody  else. 

Dec.  :2. — The  Lord  CiiAsCELtOB.— In  this  ease 
I  am  desired  to  hold  that  two  deeds  of  composition  and 
release  executed,  one  by  John  Benjamin  Smith  and  the 
other  by  Thomas  Laxton,  are  not  binding  on  creditors 
who  have  not  executed  or  assented  to  them,  and  there- 
fore that  the  deeds  have  not  been  duly  registered  under 
the  193nd  and  subsequent  sections  of  the  Bankruptcy 
Act  1861.  These  deeds  of  release  do  not  contain  any 
assignment,  or  make  any  surrender  of  the  estate  and 
effects  of  the  debtors ;  but  it  is,  in  my  opinion,  well 
settled,  and  is  tbe  clear  intent  of  tbe  Bankruptcy  Act 
of  1861,  that  an  assignment  or  surrender  of  tbe  debtor*! 
estate  is  not  necessary  for  the  validity  of  a  deed  of 
composition  or  relea.se  under  the  192nd  arctioD.  Tlie 
provisions  of  the  Act  appear  to  have  been  intended  to 
prevent  tbe  necessity  of  breaking  up  in  every  case  a 
debtor's  business,  or  bringing  his  property  to  a  forced 
sale.  The  Legislature  appears  to  have  supposed,  and 
I  think  with  reason,  that  in  many  cues  the  power  of 
escaping  this  necessity  might  lead  to  results  more 
beneficial  to  the  creditors  than  would  follow  from  the 
breaking  up  of  the  debtor.  But  to  render  a 
deed  of  composition  and  release  binding  on  the 
minority  of  tbe  creditors  who  have  not  executed 
or  assented  to  or  npprorcd  of  it  in  writing,  it  is  neces- 
sary that  tbe  non-assenting  creditors  thoutd  stand, 
under  the  deed,  in  the  same  situation,  and  with  the 
same  advantages,  as  the  creditors  farming  the  majority. 
Tbe  192nd  section  enacts  that  the  ireditors  who  have 
not  assented  are  to  be  bound,  "as  if  they  were  parlies 
to  and  bad  duly  executed  tbe  deed.''  It  follows  that 
tbe  provisions  of  the  deed  must  be  such  as  will  apply 
to  all  tbe  creditors  equally,  and  without  distinction  or 
difference.  To  apply  these  rules  to  the  deeds  in 
question  (each  of  which  is  a  counterpart  of  the  other), 
and  taking  Laxton's  deed  as  an  example,  I  find  that  it 
is  made  between  Laxton  of  the  first  part  and  the 
several  creditors  whose  names  and  seals  are  subscribed 
and  set  in  the  schedule  thereunder  written  (being 
severally  creditors  in  their  own  right,  or  in  copartner- 
ship, of  Laxton),  of  tbe  second  part,  and  all  other  (if 
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•ny)  the  creditors  of  Laxton  of  the  third  part     In  the 
schedule  are  included  the  names  and  debts  of  Tarious 
creditors,  some  ot  whom  have  signed  and  sealed  the  deed, 
and  others  of  whom  hare  neither  executed  nor  assented  to 
or  approved  of  the  deed.     It  appears  also  from  the 
account    of    debts,  wlilch,  in    conformity    with    the 
regulations,   was  produced  to  the  registrar  when  the 
deed  was  left  lor  registration,  and  which  i«  veri6ed  by 
affidavit,  that  there  are  several  other  creditors  whose 
names  do  not  Appear  at  all  in  the  scbedoles  to  the  deed, 
and  that  the  number  of  creditors  in  each  case,  who  have 
neither  assented  to  nor  approved  of  the  deeds,  is  con- 
aiderable — in  Smith's  case,  amounting  to  sixteen.     A 
distinction  is  thus  drawn  between  those  of  the  creditors 
named  in  the  schedule  who  have  not  executed  the 
deed  and  those  who  have  executed ;    and  further,  a 
distinction  is  drawn  between  the  creditors  who  have 
not  executed  but  are  named  in  the  schedule,  and  those 
who  are  not  so  named.     The  deed  recites  to  the  effect 
that  Laxton  hud  proposed  to  pay  onto  the  whole  of  his 
creditors  a  composition  of  Sa.*  in  the  pound,  and  that 
the  several  persons  whose  names  and  seals  were  there- 
Qnto  subscribed  and  set  bad  agreed  to  accept  the  com- 
position and  to  release  Laxton  from  their  respective 
debts.    And  it  is  witnessed  that  in  pursuance  of  the 
recited  aj;reemeiit,  and  in  considerstion  of  the  compo- 
■ition   ot  3d.  in  the  pound  on  the  amonnt  of  their 
respective  debts  as  mentioned  in  the  schedule,  in  band 
well  and  truly  paid  by  Laxton  to  the  several  persons 
parties  of  the  second  part,  and  also  in  consideration 
of  the  covenant  by  Laxton  thereinafter  contained,  the 
parties  of' the  second  part  did  thereby  acquit,  release, 
and  discharge  Laxton,  his  heirs,  executors  and  admi- 
nistrators, and  his  and  their  estate  and  effects,  from  all 
the  sums  of  money   set  opposite  to  their  respective 
names  or  6rms  in  the  schedule,  and  from  all  sams  of 
money  (if  any)  which  at  the  time  of  the  execation 
of  the  deed   by   the   several  parties    thereto  of   the 
second  part,  were  dne  and  owing  by  Laxton  to  them 
respectively,  or  to  them  and  their  respective  partners, 
and  from  all  and  all  manner  of  actions  (following  the 
words  of  a  general  release) ;  and  Laxton,  for  and  in  con- 
sideration of    the    premises,  did  thereby  for  himself, 
his    heirs,    executors    and    administrators,  covenant, 
promise  and   agree  with  and  to  the  several  parties 
thereto  of   the    second    and    third  parts     that    he 
^Laxton)  would,  on  demand,  pay  nnto  all  and  singu- 
lar the  existing  creditors   of  Laxton,  including  the 


of  his  debt.     But  the  deed  to  he  buding  must  be  caot- 
plete  at  the  time  it  is  registered,  and  it  cunot  b 
subsequently  executed  by  any  creditor  who  bad  t* 
previously  assented  to  or  approved  of  it  in  writisj. 
Therefore  it  is  plain  that  there  are  several  crediton  m 
each  case  who  are  in  a  situation  of  great  disadvantage. 
The  deeds  bare  been  framed  in  an  imperfect  maaMr. 
If  the  names  and  debts  of  all  the  creditors  who  art  lot 
parties  to  or  have  not  assented  in  writing  to  the  deads 
had  been  incloded  in  distinct  schedules  written  inder 
the  deeds,  and  the  amount  of  the  eompositien  on  ndi 
last-mentioned  debts  had  been  deposited  in  a  bank  er 
with    a    trustee    for    such    last-mentioned  creditoa 
respectively,  with   directions  to  pay  the  amount  « 
demand;    and    if  the   debtors  had  also  respectitdy 
covenanted  with  the  persons  named  in  such  acbedsfcs 
that   they  or  the  trustees  respectively    should  tad 
would   pay  such  composition   on  demand,  it  mifkt 
perhaps    have    been    reasonably   contended   that  all 
the     creditors     were,     as    far     as    possible,   pltead 
in  a  situation  of  equality.      The  power  given  by  lit 
Act  to  a  certain  majority  of  creditors  to  hind,  and  is 
fact  to  release,  the  debts  of  the  minority,  in  eases  wlwi 
there  is  no  cettio  iotiorum,  is  no  doubt  a  great  aid 
extraordinary  power.      It  of   course    rests  on  tii 
assumption,  that  terms,  which  so  largo  a  proportion  rf 
creditors  both  in  number  and  Tslue  are   wiUini;  to 
accept  from  an  insolvent,  most  be  advantageooi  to  tk 
whole    body    of    creditors;     and     this    sssumplia 
necessarily  implies  that  the  terms  agreed  to  are  is 
same  for  all,  and  that  those  who  bind  and  these  ••• 
are  bound  are  in  a  situation  of  equality.    Where  tht, 
is  not   the  case,  it  seems  to  me  that  non-asssatiaj 
crtditora  are   not  bonnd  according  to  the  true  int"* 
and    meaning    of    the    sUtnto..     I    must  lksn*» 
declare  that  these  deeds  of  composition  aro  not  biu< 
on  the  creditors  who  are   not  parties,  or  hsw** 
assented  thereto,  and  that  the  oi^er  of  the  oonw- 
sioner  annulling  the  adjudication  which  is  founded  • 
tliese  deeds  of  composition,  most  be  discharged,    iw 
deposit  may  be  taken  hack. 

Solicitors  for  the  apps.,  Cnvder  and  Uoj^ar^ 
Solicitors  for  the  resps.,  Batt  and  Son. 

Thurtdoji,  Dee,  10. 
(Before  the  Lobd  Chahckllob  (Weithiry.) 
Ex  parte  Stoabt,  re  Wadoh. 


parties  thereto  of  the  second  part  (unless  the  tuia»\Bttnhniptcy—Rdeaie  of  banbiiptvhmn  P^' 
should  hare  been  paid  to  them  on  the  day  of  the  date  |      "»  autod<i  for  dtbt—Discrettonary  j»ntdtil'»~ 


«f  the    deed),    a    composition   of  3d.  in  the   pound  I 
on  the  amonnt  of  their  respective  debts  then  due  and 
owing  by  Laxton,  either  alone  or  jointly  with  any  other 
person  or  persons  to   them  respectively.    It  appears 
from    this  statement  of  the  deed  that  the  creditors 
who  have  not  executed  the  deed,  and  those  who  are 
not  named  in  tlie  schedule,  are  placed  by  the  deed  in 
a  situation  very   inferior  to   that  of  the  majority  of 
the  creditors.    To  the  latter  the  composition  is  paid 
down  in  hand,  whereas  the  former  have  to  rely  npon 
the  covenant.     But  further,   it  is  clear  that  the  credi- 
tors who  have  not  executed  the  deed  could  not  sue 
upon  the  covenant  of  the  debtor.    The  covenant  is 
with     the     parties     to     the     deed    of    the     second 
and     third    parts,    and    as    the  deed   is    between 
parties,  no  person    who    is  not  a  party  could    sue 
upon  the  covenant.    This  clearly  follows   from  the 
settled  principles  of  law  which  are  illostrated  by  the 
cases  cited  in  the  argument.    Again,   the  creditors 
whose  names  and  debts  are  not  set  forth  in  the  sche- 
dule are  nnder  a  gieat  disadvantage  in  this  respect, 
namely,  that  tbeie  is  no  admission  by  the  debtor  of 
ithe  debts  dne  to  them  respectively.    Even,  therefore, 
af  any  one  of  such  creditors  could  now  come  in  and 
'Osetnte  the  deed  and  sue  npon  the  covenant,  he  would 
he  under  the  necessity  of  proving  the  fact  and  amonnt 


AdofXH^.teet.  112. 
Where  a  man,  made  banhvpt  m  April  ISST,/' 
having  thorily  before  Ufi  the  country  m  ^^ 
mained  abroad  without  nirrendering  nntU  Iw. 
and  then  vitited  thie  country  m  —ereej  W  •«• 
in  London  %mder  a  false  nmme  ;  and  ajK*  " 
being  ditcovertd  was  arretted  on  a  capiat  o*  nn" 
procett  in  an  action  at  common  law,  ittaei  «f** 
affidamt  that  he  wot  about  to  quit  the  comtry*^ 
immediately,  the  Court  refuted  to  """"^  * 
tiatutory  power  of  granting  hit  iamediate  rtuf- 
edthough  the  application  wai  n^tporled  by  ih*  "] 
mgneei  on  the  ground  of  the  greater  facU-lfl^ 
would  thereby  be  afforded  in  preparing  tktetawtk 

The  diteretionary  power  intheli2lh  eeeUon »» <*»■ 

be  exerdiedfor  the  purpoie  ofbrimg*^  "***  "^ 

great  benefit  or  advantage  to  the  credileri. 

Bacon,   Q.O.  and  Bagl^  appeared  in  support  oi 

a  motion  on  behalf  of  the  official  mansgws  of  «• 

London  and  EasUm  Banking  Corpoimtion,  to  iwoM 

or  vary  an  order  made    by  Mr.  Commisaioser  <*«• 

bum,   on   the  25th    Nov.  last,    whereby  •»  «r^ 

the  immediato  release  from  prison  of  the  haBte»p» 

William  Petrie  Waugh.  .        ^ 

The  facU  of  this  well-known  ease,  "•,'7'*^^^ 

present  application,   were  as  follows  :—CoL    "••»• 
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ktTing  left  tbia  eoontry  on  tba  28th  March  1857, 
iMTftij  indebted,  wu  adjadicnied  a  bankrnpt  on  the 
IStli  April  following.  H«  did  not  surrender  to  the 
bankraptcj,  bnt  remained  abroad,  nith  the  exception 
«f  fgur  short  visits  to  England  in  secrecy  and  under  a 
tngaei\  name,  until  Ang.  1862,  when  he  returned  and 
lirod  in  London  in  ooncialment,  and  ondtr  the  same 
(Use  name. 

One  of  the  creditors  af  Col.  Wangh  was  the 
abore-named  banking  corporation,  of  which  be  was  at 
fiist  a  cnalomer  in  March  1855,  and  afterwards  a 
shareholder  and  director.  After  the  bankmptcj,  an 
order  was  made  for  winding-up  the  company,  and  on 
the  29th  Jan.  the  official  manager  applied  for  leave  to 
prore  against  the  estate  for  a  sum  of  254,1062.  I8>.  \0d., 
is  respect  of  money  lent,  bills  of  exchange,  promissory 
notes  discounted,  and  also  certain  sums  alleged  to  be 
due  for  shares  in  the  corporation.  The  claim  was 
(fisaUowed  on  the  ground  that  the  company  had  not 
complied  with  certain  statutory  proriaions,  bnt  snb- 
stqnently  the  managers  were  allowed  to  enter  a 
claim  in  the  proeeedings  in  bankruptcy  for  a  sura  of 
14,5002.,  being  the  amount  of  a  call  for  502.  a  share 
OQ  290  shares  in  the  bank,  th«  rest  of  their  claim 
beioi;  rejected. 

The  rejected  portion  of  the  abore  claim  included  a 
nm  of  50,0002.,  for  which  Col.  Waugh  had  given  a 
bill,  dated  the  17th  Nov.  1856. 

On  the  24th  March  last,  a  creditor,  who  had  dis- 
ooTfred  CoL  Waogh's  place  of  concealment,  arrested 
bim  for  a  debt  of  about  3001, ;  and  thereupon,  on  the 
^6th  March,  the  official  managers  of  the  bank 
cnaed  a  writ  of  summons  to  be  issued  in  an  action 
against  Col.  Wangh,  on  which  the  particulars  of  claim 
indorsed  were  50,0002.  and  interest  from  the  20th 
March  18S7  until  payment,  with  costs ;  and  on  the 
sane  day  a  eapiiu  adn$p<mdatium  was  issued  at  their 
nit  by  order  of  Blackburn,  J.,  indorsed  to  bold  the 
ileft.  to  bail  in  the  sum  of  50,000/.  This  writ  was 
issned  under  the  Srd  section  of  the  1  &  3  Vict.  c.  110, 
whereby  arrest  on  mesne  process  was  abolished,  upon 
>a  affidavit  by  John  Ball,  alleging  his  belief  that  Col. 
Wangh,  if  he  could  settle  the  said  claim  of  3002., 
'Wild  quit  England,  unless  be  were  forthwith  appre- 
hended. 

Col.  Waugh,  being  in  custody  under  this  writ,  on  the 
19th  July  surrendered  to  the  bankruptcy,  and  on  the 
28th  July  he  made  an  application  to  the  court  to  be 
nieased  from  custody,  upon  which  Mr.  Commissioner 
Holroyd  ordered  that  he  be  not  released  except  upon 
finding  two  snreiies  in  20002.  each  and  giving  security 
himself  for  40002.  for  his  re-appearance  at  the  several 
"Uingi,  4c 

The  lost  examination  having  been  postponed  till  the 
•8th  March  next,  the  accounts  not  being  ready,  another 
application  for  tho  bankrapt's  release  was  made  on  the 
20th  Nov.,  and  on  this  application  Mr.  Commissioner 
Alburn  made  the  order  which  was  now  appealed  from. 
The  order  recited  the  various  proceedings  in  the 
bankruptcy  above  mentioned,  and  proceeded  as  follows : 
"And  it  appearing  to  the  court  that  the  further  deten- 
'lon  of  the  said  bankrnpt  in  custody  would  be  prfjn- 
<i|cial  to  the  interests  of  the  creditors;  and  that  by  his 
discbarge  from  prison  the  said  bankrupt  would  be  better 
>Ue  to  give  to  his  assignees  and  creditors  a  full  and  true 
f*ount  of  his  dealings  and  estate  than  if  ho  were  kept 
in  prison,  I,  the  said  commissioner,  with  the  consent 
^  the  said  assignees,  do,  in  pursuance  of  the  statute, 
"Weby  order  the  immediate  release  from  prison  of  the 
•aid  bankrupt  at  the  suit  aforesaid,  subject  nevertheless 
*»  the  following  conditions,  namely,  that  this  order 
Kinain  in  the  custody  of  the  registrar  of  this  court  and 
be  not  issned  by  him  until  the  expiration  of  fourteen 
"■•js  from  this  date,  or  nntil  such  further  period  (if 
*V)  *s  the  Court  of  Appeal  in  Chancery  shall,  before 
™  expration  of  such  fourteen  days,  direct" 


The  statutory  power  under  which  the  release  was 
ordered  is  contained  in  the  1 12th  section  of  the  Con- 
solidation Act  of  1849. 

The  ease  having  been  opened  and  the  above  facts 
stated, 

The  L.  C.  calted  upon  Roxburgh,  for  Col.  Waugh,  who 
said  that  the  assijniees  were  perfectly  satiafied  that  it 
was  in  the  bankrupt's  power  materially  to  assist  them, 
.ind  that  his  facilities  for  so  doing  wonld  be  materially 
increased  by  his  being  I't  out  of  prison.  Col.  Wangh 
bad  been  in  prison  now  for  nine  months,  his  releasa 
was  opposed  by  no  one  except  this  detaining  creditor, 
and  his  health  was  suffering. 

The  Lord  Chaxckli^or  said  that  the  state  of  » 
man's  health  was  not  a  sufficient  ground  for  his 
release;  there  must  be  some  paramount  object  to  serve 
under  the  bankruptcy.  It  was  for  that  purpose  alone 
that  the  power  was  conferred  by  the  Legislature. 

Roxburgh  said  there  was  no  intention  on  Col. 
Wangh'a  part  to  abscond  ;  the  motive  for  his  absenting 
himself  was  at  end.  The  detaining  creditor  had  taken 
no  steps  to  prove  his  debt,  his  claim  was  disallowed  in 
bankruptcy,  and  was  it  to  he  permitted  that  a  creditor 
in  such  a  sitoation  should  keep  a  bankrupt  In  parpetoal 
custody  ?  In  the  next  place  the  official  managers  were 
not  prosecuting  the  action,  they  onght  to  have  been 
more  diligent. 

The  Ix>iiD  CnAifcn.LOR. — That  is  matter  for  the 
court  in  which  the  action  is  ;  this  is  not  an  action  in 
bankruptcy. 

Roxburgh  said  that  one  of  the  objects  of  the  Act  of 
1861  was  to  clear  the  prisons  of  debtors  who  were  not 
guilty  of  fraud.  Tliere  liad  been  great  laches  on  the 
part  of  the  detaining  creditor,  who  in  the  banlcruptcy 
bad  no  debt,  but  only  a  claim. 

Sargood  (with  Roxburgh)  contended  that  it  had 
always  been  the  practice  to  treat  the  power  in  this 
section  as  applicable  to  arrests  upon  reesne  process, 
as  well  as  to  arrests  upon  final  judgment ;  and  as 
to  the  principle  upon  which  judges  were  guided  in 
granting  a  capias,  cited  Larchin  v.  Willan,  4  M.  &  W. 
351;  Harr.Dig.3l5.  He  contended  that  the  exigencies 
of  the  writ  were  satisfied,  and  relied  upon  the  laches  of 
the  creditor. 

Drmitl.  Q.C.  {Tht4{ger  wMi  him),  for  the  assignees, 
contended  that  this  would  be  a  discreet  exercise  of  the 
statutory  power.  He  observed  that  the  language  of 
the  1 1 2th  Foction,  "  where  any  person  who  has  been 
adjudged  bankrupt  and  has  snrrenderrd,  is  in  prison 
or  in  custody  for  debt,"  received  illuatraiion  from  the 
216th  section  fnow  repealed);  and  that  the  112th 
section  in  all  probability  related  to  debts  co-extensive 
with  those  for  which  protection  from  arrest  was 
afforded  by  the  2 16th. 

The  Ix>nD  Chasckllor. — I  am  very  desirous  of 
confining  my  judgment  in  this  case  to  the  bare  facts 
and  circumstances  which  have  been  indisputably 
brought  forward  in  evidence,  without  mixing  them  up 
with  any  other  considerations  whatever.  I  have 
here  an  order  made  by  a  commiuioner,  in  exercise 
of  a  very  great  and  singular  discretionary  power  given 
to  the  Court  of  Bankruptcy  by  the  statute  of  1849. 
The  commissioner  is  outliorised  to  exercise  that  power 
only  for  the  benefit  of  the  creditors  under  the  bank- 
ruptcy. If  he  is  perfectly  satisfied  that  it 
will  conduce  to  the  benefit  of  the  creditors  nnder 
the  bankruptcy,  he  is  to  exercise  that  power. 
Strictly  and  properly  I  have  to  sit  in  review 
only  on  the  grounds  which  the  commissioner 
has  assigned  for  the  exercise  ot  his  power;  but  of  tho 
validity  of  those  grounds  it  is  impossible  to  jndge 
without  to  a  certain  extent  reviewing  the  proeeedings 
of  this  bankruptcy,  so  far  as  they  have  been  brought  ' 
before  me.  I  find  that  the  adjudication  of  this  man 
as  a  bankrnpt  took  place  as  long  ago  as  in  April  1857 ; 
that  in  the  March  preceding  he  had  fled~the  cotrntiy, 
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and  that  for  acTeritl  jean  he  absented  himself  from 
hi*  creditors  and  remained  abroad.  It  is  stated  npon 
the  evidence  before  me,  th.it  this  man  retamed  to  this 
eonntry  some  time  afterwards  ander  a  feigned  name, 
and  remained  here  in  studied  concealment,  not  snrren- 
dering  to  bis  bankruptcy.  It  appekrs  that  some 
ereditors  discovered  his  lurking  place,  and  arrested 
him  in  the  place  where  he  was  living  under  an 
assumed  name,  and  tliat  they  were  snccessfal  in 
arresting  him  npon  an  affidavit  framed  in  conrormity 
with  the  power  reserved  to  creditors  by  the  Act  which 
abolished  arrest  upon  mesne  process.  Under  an 
affidavit  thns  framed,  the  man  was  sneoessfally 
arrested,  and  was  lodged  in  prison  on  the  36th  or  27tb 
March  1863.  Then  and  not  till  then  does  it  appear 
to  have  occurred  to  him  to  surrender  to  bis  bank- 
ruptcy. Whether  lie  had  been  advised  that  by  that 
surrender  and  by  the  subsrqaeot  application  which  be 
made  to  the  court  he  might  possibly  escape  from 
prison,  I  do  not  know,  nor  is  it  necessary  to  inquire. 
Bnt  the  fact  is  that  no  sorreoder  by  the  bank- 
rupt to  the  bankruptcy  took  place  until  the 
1st  June  1863.  Now  it  was  oompetent  to  the 
bankrupt  to  have  made  an  application  to  the 
judge  in  chambers,  and  to  have  shown  to  the  satisfac- 
tion of  that  judge  that  the  allegation  against  him  of 
bis  intention,  if  he  were  released,  to  abscond  sgain  and 
quit  the  country,  was  unfounded.  If  I  am  now  to  be 
asked  to  believe  that  he  had  no  such  intention,  and 
that  be  has  no  such  intention,  I  think  the  bankrupt 
might,  with  more  propriety,  have  applied  to  the  judge 
at  oommou  law  upon  whose  wiit  be  has  been  arrested, 
and  have  sstisfied  that  judge  of  the  existence  of  his 
alleged  determination.  Bnt  no  application  of  that 
kind  has  been  made,  and  I  am  therefore  compelled  to 
draw  the  inference  that  this  man  was  justly  arrested, 
beoatise  he  did  intend  to  leave  the  country  ;  and  I  am 
compelled  to  draw  the  further  inference,  that  he  has 
not  tbe  means  of  legitimately  proving  to  the  satisfac- 
tion of  that  tribunal  that  he  uoes  not  now  intend  to 
leave  the  country.  Now  I  desire  to  draw  no  conclu- 
noo  which  in  the  smallest  degree  depends  upon  a  single 
fact  or  eircnmstance  other  than  that  I  have  stated — 
the  absconding  of  this  m,in,  his  failure  to  surrender, 
his  retnm  to  this  country  and  residence  here  under 
a  feigned  name,  his  arrest,  and  after  his  arrest 
his  surrender  made  at  this  late  period,  and  the 
absence  of  any  attempt  to  oontradict  or  remove 
the  grounds  upon  which  tbe  writ  at  common 
law  was  issued.  Under  these  facts  and  cirenm- 
stances  I  am  to  approach  the  considsration  of  that  to 
which  tbe  learned  oommiiisioner  has  given  credit — the 
npresentation  on  the  part  of  the  bankrupt  that,  if  he 
gets  out  of  prison,  be  mrans  to  remain  in  this  country 
for  the  honest  purpose  of  assisting  his  creditors  in  the 
preparation  of  bis  aoconnts.  Now,  if  I  could  be 
otedulous  enough  and  innocent  enongb  to  give  credit  to 
■uch  a  representation,  I  should  be  still  bound  to  say 
that  sufficient  reason  has  not  been  shown  for  the 
•xeroise  of  this  discretionary  power,  because  I  do  not 
eonsider  that  either  the  rommissioner  or  I  should  be 
antitled  to  inteifere  with  the  legal  rights  of  a  creditor, 
•o  tbe  ground  that  a  man  out  of  prison  can  give 
greater  facilities  to  the  assignees  in  tbe  preparation  of 
his  accounts  than  if  he  remained  in  prison.  It  may 
be  oonndered  a  probable  ibing  that  a  man  out  of 
prison  would  find  himself  more  frequently  at  tbe  office 
<f  the  asaigneea  than  the  assignee*  would  attend  upon 
bim  at  the  prison.  Bat  that  greater  convenience  is  not, 
in  my  mind,  a  sufficient  ground  for  the  sxerrase  of  this 
power,  keeping  in  view  the  right  of  the  detaining 
creditor.  The  power  is  a  discretionary  judicial  power, 
aad  is  not  to  be  ezercined  unless  some  great  benefit  is 
to  result  from  its .  exercise,  and  unless  the  detaining 
creditor  has  the  power  of  areiling  himself  of  the 
bankruptcy  for  the  purpose  of  permitting  the  bank- 


rupt to  be  discharged  from  prison.  Therefore, 
supposing  that  tbe  Act  of  Parliament  intended  to  deal 
only  with  custody  under  final  process— custody  under 
t  -ecution  npon  final  judgment — there  would  appeir 
some  reason  for  tbe  execution  of  the  power,  seeing  that 
the  bankrupt  is  not  to  get  the  benefit  of  it  until  afUr 
he  has  surrendered,  and  the  creditor  would  have  tbe 
power  at  once  of  transferring  the  debt  npon  which  be 
holds  tbe  body  of  the  bankrupt  to  the  file  of  the  pro- 
ceedings in  bankruptcy,  a  oourse  which  Is  in  some 
respects  convenient,  because  the  creditor  is  by  this 
means  enabled  to  let  the  debtor  go  without  injury  le 
bis  right  under  the  bankruptcy.  I  do  not  mean  t* 
decide  that  the  statute  is  to  be  so  limited.  I  think 
there  is  some  strength  in  the  opposite  conclnnon, 
judging  from  the  section  to  which  Mr.  Daniel  has  re- 
ferred. But,  laying  that  aside  as  not  being  an  element 
af  my  determination,  I  repeat  I  cannot  give  jadidsl 
credit  to  tbe  conclusion  which  the  bankrupt  wisbei  te 
impress  upon  ma,  that  such  a  man  as  he  bu  shows 
himself  to  be  intends  to  lemain  in  this  country  on  his 
discharge ;  and  if  I  could,  I  do  not  believe  that  the  sure 
convenience  which  would  result  from  his  being  releated 
from  prison  is  a  sufficient  ground  for  tbe  exerdae  of 
the  discrotionary  power.  Now,  I  am  preswd  to 
take  into  consideration  the  demerits  of  the  detaio- 
ing  creditor.  Bnt  I  think  there  i*  no  ground  for 
my  doing  any  auch  thing.  The  proper  triboul 
for  the  coneideration  of  a  question  of  that  kind  is  tbe 
court  of  common  law  out  of  which  this  process  hu 
issued.  The  bankrupt  has  elected  not  to  sppealte 
that  tribunal.  At  present,  therefore,  I  can  only 
recognise  the  detaining  creditor  a*  a  man  *lio 
originally  got,  in  conformity  with  the  statute,  a 
process  which  has  remained  unchallenged  by  the  baak- 
rupt,  and  to  which,  therefore,  I  am  compelled  to  gin 
credit,  as  being  primd  /acts  legally  granted.  Uany 
other  considerations  have  been  prened  npon  me  by 
both  counsel  for  tbe  bankrupt — no  topic  has  been  left 
untouched  which  could  have  been  properly  urged ;  bat 
there  is  none  to  which  I  can  give  ear  for  tbe  purpose  of 
enabling  myself  either  to  entertain  a  more  favoarsbU 
expectation  of  the  bankrupt's  conduct  in  future,  or  te 
sanction  this  exeroise  being  made  of  the  discretioniry 
power.  I  think  it  would  have  been  much  better  if  the 
order  of  Mr.  Commissioner  Holroyd  hsd  sot  btea 
reversed ;  and  I  further  think  it  would  have  bsen 
better  if  the  present  order  bad  not  borne  on  the  tee  of 
it  the  fact  that  it  was  made  with  tbe  consent  of  the 
assignees.  I  am  sorry  that  tbe  assignees  should  bin 
lent  their  countenance  to  the  proceedings  before  tlie 
commissioner  (Gonlburn).  Tbe  position  in  which  tb« 
matter  was  left  by  Mr.  Commissioner  Holroyd  wu  reason- 
able and  discreet,  and  I  can  see  nothing  that  has  srisn 
in  the  subsequent  conduct  of  the  bankrapt  to  indoce 
me  to  depart  from  that  order  which  Mr.  Commiasioaa 
Holroyd  has  made.  The  fact  that  the  deUining  crtdi- 
tors  have  not  established  their  debt  in  bankruptcy, '"  > 
circumstance  on  which  I  can  found  nothing  at  all  Tb«» 
has  been  ample  time  for  the  bankrupt  to  compel  tha 
creditors  to  go  on  at  law  or  to  abandon  their  proaea- 
ings.  But  the  bankrupt  acqnieaces  in  everything  lb* 
haa  been  done,  and  only  since  he  has  got  into  pri«>a 
bethinks  himself  of  the  duty  of  surrendering  ;  si»l 
now  only  bethinks  himself  of  it  in  order  that  h«  uwy 
have  the  benefit  of  thia  aection,  by  alleging  that  be 
can  render  better  service  to  tbe  assignees  by  being  o°' 
of  prison  than  by  remaining  in.  Why  be  b" 
allowed  auch  a  long  period  to  elapee  before  beretnrnod 
to  this  country,  why  be  oai«fnlly  avoided  meeting  >» 
facts  stated  in  the  affidavit  on  which  he  was  arnsted 
— thess  an  things  which  do  not  lie  within  the  prop* 
ambit  of  this  proceeding.  But  there  is  nothing  i"}" 
history  of  this  bankruptcy,  in  its  origin  or  prosecutioo, 
or  in  the  conduct  of  tbe  bankrupt  ihronghool,  to 
justify  me  in  crediting  for  a  moment  that  the  appu*** 
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tion  for  hia  rImm  wis  mad*  hon&fid»  to  adranoa  the 
iDtnwto  of  hia  enditora,  or  in  the  expectation  that 
aoj  giMt  and  material  benefit  rroald  retnlt  to 
tiiem  from  liia  Teleaia.  The  order  of  the  comminioner 
therefore  mnat  be  diaoharged,  and  with  costs  of  the 
application  before  the  oommianoner,  and  of  the 
appeaL 

BaeoH,  Q.  C.  asked  for  bis  costs  oot  of  the  estate. 

The  LoBD  Chahocllor  refosed,  bat  allowed  the 
deposit  to  be  rttnrned.  As  to  the  costs  of  the 
assignee*,  his  Lordship  said  that,  as  the  assignees 
aeemed  to  hare  acted  under  the  commissioner's  order, 
he  wonld  giro  them  their  costs.  Had  it  not  been  so, 
he  should  not  bar*  allowed  them. 

Solicitors  for  the  apps.,  Barrison  and  tewii ;  for 
the  bankmpt  /.  T.  Luicembe;  for  the  assignees, 
LittUalir,  and  Baekwood. 

Saturdttf,  Dec.  13. 

(Before  tlie  Lord  Chahcbllor  (Westbnry.) 

Ex  parte  Bobebts,  re  BoLDBH. 

B4minq)lqf — Ai—U—Book*  of  a  sofieitor — Act  of 

1861,  Met.  137. 
n«  oymtrMp  of  a  $olicilor  m  the  book*  rtbtiig  to 

kit  biumeu  it  luijeet  to  kit  tl'MU't  right  to  have 

tkemprotaattdjrom  puUieatiott. 
Benct,  tkt  bookl  of  a  tolieiior  wko  kat  hteu  adjudi- 

eaitda  banknipt  camtol  bt  told,  at  they  may  be  m 

Ikt  oat»  of  a  trader,  wtder  the  pnmtiont  of  the 

I37M  *(e<tono/(Aejle(o/'186l. 

LittU  appeared  in  support  of  a  petition  praying 
that  the  assignees  in  bankruptcy  of  John  Holdan  and 
John  Georgs  Holden,  solicitors,  might  be  ordered  to 
csrrjr  oot  the  sale  to  the  petitioners  of  the  book-debts 
«f  the  firm,  and  of  the  books  relating  thereto. 

From  the  opening  statement  it  appeared  that  the 
bankrapta,  father  and  son,  were  in  partnership  to- 
gether as  soliciton  at  Lirerpool.  On  the  6th  Nor. 
1841  John  Holden  was  adjudicated  a  bankmpt  on  bis 
own  petition ;  Charles  Tamer  was  appointed  assignee, 
Hannaod  Walcot  Banner,  aooouotant,  and  William 
Hai'gfea»e»  Manifold,  creditors'  assignee  of  his  estate. 

On  the  30th  Feb.  1863  J.  G.  Holden  was  also 
adjndicated  bankmpt  on  h's  own  petition,  and  by  an 
erdar  made  on  the  38th  Feb.  1863,  the  two  bank- 
mptdes  were  oonaolidated.  Messrs.  Atkinson  and 
Bartlett  were  appointed  aolidtora  of  the  assigneee,  and 
William  Heniy  Kddis  was  appointed  managur  of  the 
•state.  The  assignees,  with  Mr.  Eddis,  proceeded  to 
get  in  the  book-d^ta  nntil  Aug.  1863,  when  the  trans- 
action which  gare  riae  to  the  present  petition  took 
plaoa. 

The  Lord  CuAXCSLtyOR  interposing,  obserred — I 
find  it  to  be  the  practice  in  almost  ererj  case,  however 
trifling,  to  bars  a  manager  emploTcd.  The  alteration 
with  respect  to  the  official  assignee  seems  to  hare  led 
to  nothing  but  a  new  source  of  expense  to  the  estate. 
I  desire  it  to  be  understood  that  in  every  case  in  which 
I  find  that  a  manager  has  been  employed,  and  that 
tbera  waa  no  reason  for  bis  employment,  I  shall  direct 
that  all  the  costs  so  occasioned  be  disallowed.  Why 
ahould  assignees  delegate  their  duties  to  another 
person? 

UUU  coDtinned.— On  the  I9th  Aug.  1863  Mr. 
£ddis,  with  the  anthority  of  the  assignees,  wrote  to  the 
petitioner  Mr.  Roberts  as  follows : — "  I  sm  instructed 
by  Messrs.  Atkinson  and  Bartlett  to  sell  the  books  and 
debts  of  the  late  firm  of  J.  Holden  and  Son  by  tender, 
aX  rsaerro  of  90^  All  tenders  to  be  sent  in  on  or 
before  Wednesday  (this  day),  at  four  p.m.  The  highest 
offer,  if  amounUng  to  50/.,  will  be  accepted  finally,  and 
no  tender  will  be  accepted  after  the  above  date." 

The  petitioner,  who  was  an  accountant  in  LiTerpool, 
proosaded  to  atate  that  he  offeted  106L  \bt.  fox  the 
fcminsia,   and,  contending  that  he  was  the  highest 


bidder,  be  prayed  that  the  assignees  might  be  ordered 
to  carry  out  the  sale  to  him. 

The  Lord  Cha:<ckllor  observed  that  the  sale  of 
a  solicitor's  books  wonld  put  into  the  msrket  some  oi 
the  most  confidential  communications  between  a  soU- 
dtor  and  his  clients.  If  the  prayer  of  this  petition 
wss  granted,  there  would  be  a  number  of  applications 
to  this  court  to  restrain  him. 

little  ssid  there  might  be  applications  to  restrain 
publiostion. 

The  Lord  Charcellor  ssid  there  conld  be  no  mon ' 
improper  publication  than  the  sale  of  a  solicitor's  books 
by  public  suction. 

Litlle  referred  to  the  137  th  section  of  the  Act  of 
1861  as  authorising  a  sale  of  the  bankrupt's  book-debts 
"and  the  books  relating  thereto." 

The  Lord  Cuaxcellok  observed  that  that  was 
only  when  it  could  be  lawfully  done.  He  cotild 
not  listen  to  any  snob  proposal  as  that  of  the  books  of 
a  solicitor  being  pat  up  for  sale.  The  words  of  tha 
statote  must  be  construed  on  the  hypothesis  that  the 
books  might  be  properly  and  lawfully  aold.  Tbs 
books  of  a  grocer  or  an  ironmonger  might  with  great 
propriety  be  sold.  But  the  books  of  a  solicitor  were 
not  hn  own,'  in  this  sense,  that  his  clients  bad  a 
right  to  have  them  protected.  Consequently  they 
were  not  his  own  for  the  purpose  of  a  public  azposition 
and  sale. 

IMll*  contended  that  these  were  parts  of  tb*  bank- 
rupt's estate  which  the  statute  had  made  assets.  Thers 
must  be  some  means  of  collecting  the  debts.  The 
booka  wonld  go  to  the  purchaser  onder  the  condition 
of  secrecy.  Undonbtedly  there  was  no  condition  of 
secrecy  in  this  case,  but  the  law  would  impose  on  ths 
pnrchaser  the  obligation  of  secrecy. 

The  Lobd  Chascelix>r. — I  do  not  know  that 
the  law  will  do  anything  of  the  sort.  This 
attempt  has  been  founded  on  sn  entire  misappre- 
hension of  the  duties  and  obligations  wbiob  attaoh 
to  the  office  of  an  assignee.  It  is  utterly  im- 
possible to  sell  ths  bw)k-debts  of  a  solicitor 
without  divulging  information  which  it  is  not  in  ths 
power  of  a  solicitor  to  make  public,  and  an  attempt 
of  the  kind  ought  never  to  have  been  mad*.  It  was 
an  extremely  wrong  thing  to  do,  and  it  only  shows 
that  the  assignees,  and  the  solicitors  of  the  assignees, 
in  this  instance,  have  not  attended  to  their  duties  at 
all.  The  ardinary  coarse  on  tliese  oocasions  appears  to 
be  to  appoint  a  manager,  and  the  whole  thing  is  left 
under  the  control  of  tb*  manager.  I  shall  not  giv* 
costs  to  either  party  on  this  application.  Tli*  deposit 
may  be  taken  back. 

North  appeared  for  the  assignees. 

Solicitor  for  the  petitioner,  iLjrciiilf,  agent  for  JVeoIt 
and  Martin,  Liverpool. 

Solicitors  for  the  assignees,  Atkinton  and  Bartlett, 
LivecpooL 


ROLLS  coxraiT. 

Beported  bjr  U.  B.  Yoimo,  Esq.,  Bair1ster«t-Law. 

Wednetday,  Nov.  II. 
Terry  p.  Tkbbt. 

WiU — CoHttmetion — Bequetl  of  ttoek-tn-lratfe,  ^.— 
Ute  of  book-debtt  or  capital  therein — AbtobU*  bt- 
iputt  of. 

A  Iftlator  bequeathed  hit  itoct-tn-trade,  (fc.,  to  h 
vife  and  ton  to  be  uted  by  them  in  Aw  tratle 
butinett,  tehich  he  dbreeted  to  be  carried  on  by  then, 
in  partnenhip,  during  the  ttidoKltood  of  hit  vifef 
"  and  for  that  purpote  they  totre  to  have  the  ute  of 
the  botk-debtt  or  capital  wAi'eft  As  at  hit  death 
might  have  employed  therein  .■" 

Beld,  that  the  mdoie  and  ton  were  entitled  to  the  book- 
d/d>ti  or  capital  abtohUety. 
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WillUm  Terry,  the  testator  in  this  sait,  by  hU  will, 
dated  the  29th  Aug.  1840,  bequeathed  to  his  wife 
Fanujr  Terry  the  shop  and  premises  in  which  he 
carried  on  liis  business  of  a  butcher,  for  the  remainder 
of  the  term  wliicli  at  his  death  he  might  have  in  them, 
together  with  all  his  furniture,  &c.,  for  her  own  ase 
during  her  life  or  widowhood.  He  then  made  the 
following  bequest  to  his  wife  and  his  son  Thomas 
Terry,  vii.,  a  bequest  of  "  all  the  stock-in-trade, 
horses,  carts,  carriages,  harness,  tools,  implements  and 
other  articles  used  in  his  said  trade  or  in  husbandry 
which  should  belong  to  him  at  the  time  of  his  death, 
to  be  used  by  them  in  the  same  trade  or  business, 
which  he  thereby  wished  and  directed  to  be  carried  on 
by  them  after  his  death,  upon  and  for  their  joint  use, 
account  and  benefit,  in  equal  shares  as  partners  in 
trade,  so  long  as  his  said  wife  should  continue  a  widow; 
and  for  that  purpose  they  were  to  have  the  use  of  the 
book-debts  or  capital  which  he  at  his  death  might  hare 
employed  therein."  Upon  the  death  or  marriage  of  his 
wife  tiie  testator  bequeathed  the  house,  furniture,  &c., 
and  the  horses,  carts,  carriages,  harness,  tools,  imple- 
ments and  other  articles  used  in  his  said  trade  or  in 
husbandry,  to  his  said  son  Thomas,  for  bis  own  sole 
nss.  The  will  contained  other  dispositions  in  favour  of 
the  testator's  wife  and  his  son  Thomas  and  other 
children. 

The  testator  died.  The  widow  and  Thomas  Terry 
oanied  on  the  busiurss,  but  it  fell  off  from  what  it  had 
been  in  the  testator's  lifetime.  The  widow  and 
Thomas  Terry  bad  received  large  rams  on  aocoont  of 
the  testator's  book-debts,  which  they  had  applied  in 
payment  of  his  general  and  trade  debts,  and  in  carty- 
iog  on  the  business. 

They  had  however  lately  dissolved  the  partnership 
in  it;  and  thereupon  the  bill  in  this  soit  was  filed 
praying  an  order  for  them  to  bring  into  coart 
the  amonnt  of  the  capital  and  book-debts  received  by 
them  ;  and  to  invest  it  as  part  of  the  testator's  resi- 
duary personal  estHte. 

The  pit.,  and  the  widow,  Thomas  Terry  and  another 
person  (now  deceased)  were  the  four  co-executors  of 
the  testator. 

BaggMig,  Q.C.  and  B.  F.  Shebbean,  for  the  pit. 
in  the  suit,  contended  that  the  widow  and  Thomas 
ought  to  account  for  and  pay  into  court  the  book-debts 
leceived  by  them ;  for  the  direction  as  to  the  tue  of 
tliem  in  the  will  was  a  qualified  one  only,  viz.,  for  the 
pnrpose  of  the  business.  In  fact  it  amounted  to  a 
loan,  and  no  more. 

S^wj/n,  Q.C.  aod  Prtadergatt,  contra,  insisted  that 
the  bequest  of  "  the  use  of  the  book-debts  or  capital ' 
for  the  pnrpose  of  the  business  was  an  absolute  specific 
bequest ;  or,  if  not,  that  it  was  to  be  subject  to  tlie 
contingencies  of  trade ;  and  tbeivfore  not  properly  a 
matter  of  account. 

BaggaUay,  Q.C.  in  reply. 

The  Mastbr  of  the  Rolls,  having  read  the  will, 
aaid : — I  am  satisfied  from  this  will  that  the  testator, 
by  giving  his  son  and  widow  the  use  of  the  book-debts 
or  capital  which  he  at  his  death  might  have  em- 
ployed in  the  business,"  for  the  purposes  of  it,  meant 
to  give  them  the  book-debts  or  capital  absolutely. 

Solicitor  for  pit.,  A.   T.  Htaitt. 

Solicitor  for  defts..  Tampion,  Picheriag  and  Stgcm. 

Nov.  17  and  18. 
Glanvillb  v.  Glakville. 
Witt — Construcdon — Poitponemmt   of  divilion  qf 
proptrtg—Pagment  ofthart$  to  Ugateaat  twenty- 
one. 
A  tulalor  bequeathed  a  sun  of  etoek  to  truifeei, 
"uponlnui  for  hit  four  nepkeat  and  niece,  Ail- 
drin  of  his  brother  Rtberl,  vix.,   Robert,  Richard, 
J'rancie,  and  Margaret   Jane,"    to  be    "equally 


divided  between  them."  Be  directed  that  tke  tiaru 
ofthote  who  died  under  twenty-one  ihould  aaree 
to  the  eurviuort,  and  thai  the  interett  of  lie  <Aani 
ehoiild  be  applied  during  the  minorilia  of  kit 
nephewi  and  niece  far  their  mainlemnu  md 
education  till  1872,  when  hit  property  mat  lo  he 
diviiied.  The  testator  died,  Uaving  the  time 
nephewi  and  niece  named  in  hit  will,  time  of>ok(m 
attained  twetily-one.  Be  alto  left  another  ntpktv 
Thomas,  who  was  not  named  in  the  will,  and  uho 
would  attain  twenty-one  in  1873  : 
Beld,  first,  that  the  nephewi  and  niece  named  i»  (is 
wilt  were  entitled  to  be  paid  their  tharei  of  Iht 
bequest  at  they  retpectiaely  attained  (ma^-eae 
years  of  age ;  and 
Beld,  tectndly,  that  Thomai  was  not  eniiUid  to  ai 
ihare  in  the  bequeit. 

Robert  Glanville,  the  testator  in  this  suit,  by  bis 
will  dated  the  14th  July  1862,  beqaeathed  a  earn  of 
stock  to  trusteed,  upon  the  followiug  trust :  "  Gpoe 
trust  for  my  foor  nephews  and  niece,  children  of  my 
brother  Richard,  viz.,  Robert,  Richard,  Frsnoii  ««d 
Margaret  Jane,  to  be  equally  divided  between  then." 
The  will  contained  a  direction  that  the  share  of  ndt 
nephews  and  niece  as  should  die  under  twenty-oH, 
should  go  over  and  accrue  to  the  others  of  them ;  mi 
that  during  the  minorities  of  such  nephews  and  ma, 
the  trustees  should  pay  the  interest  of  their  lespieuw 
shares  for  their  maintenance  and  education  until  ll» 
end  of  1872,  when  there  was  to  be  a  general  divisM 
of  the  testator's  property. 

The  testator  died,  leaving  his  three  nephewi  in 
niece  named  in  his  will,  sonie  of  whum  attaisN 
twenty-one  yeacs  of  age.  The  youngest  of  thi* 
nephews  and  niece  would  attain  twenty-one  in  1871. 
The  testator  left  a  fourth  nephew,  Thomas,  wk 
was  also  the  son  of  the  testator's  brother  Bichiid. 
Thomas  w.<ia  not  named  in  the  will,  and  woold  attiia 
twenty-one  yean  of  age  in  1873. 

The  questions  were,  first,  whether  Thomai  »» 
entitled  to  share  in  the  atoek  as  one  of  >tbe  teitatorl 
"four"  nephews?  And  second,  whether  tbs  rf""" 
of  such  of  the  nephews  and  niece  named  in  the  ■3, 
as  had  attained  twenty-one  years  of  age,  nm  to  " 
paid  over  to  them  now,  or  not  before  1872 1 

E.  Uoyd  appeared  for  the  pit.,  the  MiUttrt 
nephew  Robert,  and  did  not  object  to  the  n»i*e» 
Thomas  sharing  in  the  bequest. 

WiUcoch  appeared  for  the  other  two  nephew  ui 
the  niece  named  in  the  will. 

T.  B.  WtlUami  for  the  nephew  Thomas. 
Bevir  for  the  uecntors. 

The  following  authorities  wer«  dted  in  the  tp- 
ments: 

ScoU  v.  FenhouOuU,  1  Cox,  79; 
StAbing  v.  Waikey,  2  Br.  C.  C.  85; 
Barrison  v.  Barriion,  I  B.  &  M.  72 ; 
Garoey  v.  Bibiert,  19  Ves.  125 ; 
Sounder!  T.  Vautier,  Cr.  &  P.  240. 
The  Master  of   the   Boi,iA— I  wiU  deode  tit 
seoond  question  fint.    With  respect  to  that  1  •■* 
opinion  that,  notwithstanding  the  direetioa  in  tix  *>'■ 
as  to  the  division  of   the  property  in  1872,  the  »!>»"• 
of  the  nephews  and  niece  named  in  the  will  u*  P*^ 
able  to  them  as  they  respectively  alUin  twenty<a» 
years  of  age.     I  will  consider  the  authorities  citM  •■ 
the  first  question,  and  will  mention  the  ease  agiio. 

Nov.  18.— The  Mastcb  of  th«  Rolls.— I  »•»• 
considered  the  anthmities  cited  to  me  in  this  c*>^ 
upon  the  first  question  in  it,  and  also  the  teelst"* 
will.  The  conclusion  at  which  I  have  arrived  is,  w* 
however  anxious  I  am  to  admit  the  nephew  ThoniMW 
a  share  of  the  beqneat,  I  cannot  do  so.  The  »•« 
"foot"  in  the  will  does  not  appear  te  "•JjJ* 
necessarily  confined  to  "  nephews."  It  may  Moto* 
"  the  uiece."    If  that  be  correct,  the  wiU  is  made  o««- 
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•idait  with  itself,  nod  tint  being  so,  the  conrt  can* 
not  iatrodace  the  word  "Tbomaa"  ioto  it  U  the 
tattator  had  said  "  for  017  four  nephews  and  for  mjr 
nieee,"  Thomas  might  perhaps  have  been  inclnded  ; 
bat  be  bas  not  said  so.  As  Thomas  will  not  attain 
twsaty-ons,  if  he  lives,  nntil  1873,  no  deduction  in 
bis  favonr  can  be  drawn  from  the  direction  to  apply 
the  incame  for  maintenance  nntil  the  division  of  the 
property  in  1872.  It  i»  not  probable  that  if  the  tes- 
tator had  intended  to  include  Thomas,  and  yet  to  post- 
pone the  division  of  the  estate,  he  wonid  have  directed 
it  to  be  divided  before  Thomas  attained  twenty-one. 
I  must  therefore  decide  that  the  three  nephews  and 
the  niece  named  in  the  will  are  entitled  to  ihe  bequest 
«f  the  stock  eqnally. 

Solicitors :  ff'kitehttnt ;  and  Coode  and  Co. 


Tiur$dag,  Dee.  3. 

Gbdncio  v.  PaioLBAir. 

Pruetice — Cont.  Ord.,  ord.  37,  r.  3,  ord.  x.  r.  7 — 

Dtft.  out  of  tJu  JuristUction — Appeanmea — De- 

nui'j'ej'. 

On  tie  nth  SqX.  IK63  dtJU.  out  0/ the  jurudielion 

were  ordered  to  enter  an  a/jpeomnee   to  the  biU 

within  fourteen  dayt  after  the  tereiee  of  the  copy 

of  it  upon  them;  and  to  plead,  anaver,  or  demur,  or 

obtain  further   time  to  mate  their  defence  to  the 

biU,  within  tix  weeki   ajter  the  eervice  of  a  copy 

of  the  interrogatoriet  upon  them.     The  copiet  of  the 

biU  and  inttrrogatariee  were  duly  terved  upon  the 

defte.  on  the  3rd  Oct.  1863.  AJler  the  time  limited 

for  their  appearance,  the  deft*,  entered  one  and 

then  demurred  to  the  bill  wUhin  taeloe  dayt  from 

the  time  of  entering  their  appearance,  but  after  the 

expiration  of  the  else  aeekt  from  the  eervice  of  the 

inlerrogatoriet. 

The  pit.  moved  to  set  aside  the  demurrer,  on  the  ground 

Hfimfiutttrily  tn  Me  fling  of  it : 
Meld,  that  the  demurrer  wot  not  irregular ;  and  the 
motion  woe  refuted,  with  cotte  to  be  paid  by  Ae  pU. 
This  was  a  motion  to  take  a  demnrrer  off  the  file,  on 
tba  ground  of  irregularity  in  the  filing  of  it. 

By  the  37th  order  of  the  Consolidated  Ordais,  r.  3, 
it  IS  provided  that  a  deft,  may  demar  alone  to  any 
bill,  within  twelve  days  after  his  appearance  thereto, 
but  not  afterwards. 

By  the  10th  order,  r.  7,  it  is  provided  that, 
when  a  deft,  in  any  suit  is  out  of  the  jurisdiction  of 
the  court :  (I)  The  conrt,  npon  application  supported, 
by  such  evidence  as  shall  satisfy  the  court  in  what 
place  or  country  such  deft,  is,  or  may  probably  be 
found,  may  order  that  a  copy  of  the  bill,  under  the 
statute  15  ft  16  Viet.  e.  86,  s.  3,  and  if  an  answer  is 
required,  a  copy  of  the  interrogatories,  may  be  served 
on  such  deft.,  in  such  place  or  country,  or  within  such 
limits,  as  the  conrt  shall  think  fit  to  direct.  (2)  Such 
«rdar  shall  limit  a  time  after  such  service  within  which 
soefa  deft,  is  to  appear  to  the  bill,  such  time  to  depend 
upon  the  place  or  country  within  which  the  copy  of  the 
bill  is  to  be  served ;  and  where  an  answer  is  required, 
snch  order  shall  also  limit  a  time  within  which  ^nch 
deft,  is  to  plead,  answer,  or  demur,  or  obtain  from  the 
court  further  time  to  make  his  defence  to  the  hill. 
(S)  At  the  time  when  such  copy  of  the  bill  shall  be 
served,  the  pit.  shall  also  cause  such  deft,  to  be  served 
with  s  copy  of  the  order  giving  the  pit.  leave  to  serve 
such  copy  of  the  hill. 

Two  of  the  defts.  in  the  suit  were  out  of  the 
jwiidietioD  of  the  court.  On  the  11th  Sept.  18C3 
tbe  pit.  obtained  an  order  for  leave  to  serve  the  defts 
with  a  copy  of  the  bill  and  interrogatories.  That  order 
fizsd  tbe  time  for  entering  the  appearance  at  fourteen 
dmja  sfttr  tbe  service  of  the  bill,  and  the  time  within 
wfaidi  tbe  defta.  vers  to  ^lead,  answer,  or  demur,  or 


obtain  further  time  to  mske  their  delence  to  the  bill, 
at  six  weeks  after  the  service  of  the  interrogatories. 
Both  the  bill  and  the  interrogatories,  together  with  s 
copy  of  the  order  of  11th  Sept.,  were  served  on  the 
defts.  on  the  3rd  Oct.  1863. 

The  defts.  entered  an  appearance  after  the  fourteen 
days  fixed  by  the  order  of  the  11th  Sept.  1863. 
They  then  demurred  to  the  bill  within  twelve  days 
from  the  time  of  their  appearance  haviig  been  entered, 
bnt  more  than  six  weeks  after  the  service  of  the  inter- 
rogatories upon  them.  The  quMtion  was,  whether 
the  order  of  the  1 1th  Sept.  1863  had  been  duly 
obeyed  by  them  ? 

Baggallay,  Q.C.  and  E.  K.  Kartlake  appeared  for 
the  ph.,  and  supported  the  motion,  contending  that 
the  order  had  not  been  obeyed.  Here  the  pit.  bad 
required  an  answer  from  the  defts.,  in  which  case,  if 
they  thought  it  right  to  demur,  as  they  bad  done, 
they  should  have  demurred  to  the  bill  within  the  tteehe 
days  after  the  time  when  they  ought  to  have  entered 
their  appearance.  The  demurrer  was  therefor* 
irregular,  and  the  order  now  asked  for  ought  to  be 
made. 

Cotton  {Hobhoute,  Q.C.  with  him),  dontra,  cited 
Bleakintopp  v.  Blenldntopp,  8  Beav.  612 ;  s.  c  2, 

Ph.  1; 
Drown  v.  Stanton,  7  Bear.  582  ; 
Preston  v.  Dickinson,  lb. ; 
Consolidated  Orders  (uM  tvp.") 

Kartlake  in  reply. 

The  Masteb  of  the  Rolls. — I  am  clearly  of  opinion 
that  this  demurrer  is  not  irregular.  The  37th  order 
provides  that  a  deft,  may  demur,  demnrring  alone,  to 
a  bill  within  twelve  days  from  bis  appearance  to  it, 
but  not  afterwards.  That  order  applies  to  all  defts. 
The  only  question  is,  whether  the  lOtb  order,  r.  7,  creates 
any  exception  to  the  37th,  so  far  as  regards  defts.  out 
of  the  jurisdiction?  Whether,  in  fact,  in  this  case 
the  order  of  tbe  court  of  the  11th  Sept.  1863  over- 
rides the  37th  General  Order?  I  think  that  it  does 
not.  If  I  were  to  bold  otherwise,  1  might  be  intro- 
ducing a  very  wild  practice ;  for  a  deft,  might  then 
bare  sometimes  one  week  and  sometimes  six  for  de- 
murring to  a  bill.  Tbe  old  orders  on  this  subject  were 
couched  in  terms  similar  to  those  of  the  10th  Con- 
solidated Order,  role  7 ;  and  tbe  cases  referred  to  in 
Beavan  show  that  Lord  Langdale  took  the  same  view 
of  the  former  orders  as  I  do  of  the  present.  The 
intention  was  that  the  defts.  should  hare  twelve  days 
from  tbe  time  of  their  appearance  within  which  to 
demur  to  a  bill.  Bat  the  words  "  plead,  answer,  or 
demdr"  to  a  hill,  in  the  lOth  order,  rule  7,  are  ex- 
plained by  those  which  follow,  viz.,  "  or  obtain  further 
time  to  make  their  defence  to  the  bill."  Those  words 
mean,  "  not  demnrring  alone."'  1  am  of  opinion  that 
this  motion  mn>t  be  refused,  and  that  the  pit.  must 
pay  the  defts.  their  costs  of  it. 

Solicitors  :  for  pit.,  Cotteriil  and  Sons;  tot  defts., 
Gregory  and  RowcUffes. 


V.  C.  KINDEESLEY'S  COXTaX. 

Reported  by  Joshua  Mktcaltk  and  O.  T.  Edwabm,  Esqrs. 
liarrlsters-at-Law. 


Nov.  5,  6  and  9. 

Wtlde  v.  Radfobd. 

Equitable    mortgage — Banker'i     lien — Title-deeJt— 

Estate  tptcified. 
VT.,  being  indebted  to  his  bankers,  sent  them  eertai* 
tide-deeds,  with  a  letter  in  which  he  stated  that  he 
thereby  pledged  his  grant  of  coal  under  a  certain 
estate,  which  he  specified,  as  a  security  for  the 
money  advanced,  and  also  at  a  "general  cover  " 
for  hie  banking  account  with  them.     There  wer* 
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odier  estatet  belonging  to    W.   comprited  tn   Me 
deedt  lent : 
Bdd,  that  the  banken  couid  oiily  efaun  a  lien  upon 
the  eetate  ipecified. 

This  was  a  petition  hj  the  deft.  Thomas  Radford 
asking  for  a  reliearing.  The  following  were  the  facta 
of  the  esse : — 

Joseph  Wilson,  who  was  entitled  to  property  consist- 
ing of  farms  and  coal-mines  in  Derbjshire,  had  a 
banking  account  with  Messrs.  Wylde  and  Co.,  kankers 
of  Southwell,  to  whom  be  was  indebted  in  a  sum  of 
1363/.  17 1.  5d.  in  respect  of  advances  made  by  them 
in  the  nsual  course  of  business,  and  he  requested 
them  by  letter  dated  the  5tb  Dec.  1836  to  lend 
him  400L,  and  stated  that  he  would  leave  with  them  a 
mortgage  for  545/,  upon  freehold  property  at  Walton, 
and  also  bis  coal  grant,  and  be  hoped  the  firm  wonid 
consider  such  pledge  a  sufficient  security.  This  they 
consented  to  do  on  having  the  title-deeds  deposited  by 
biin  with  them  as  a  security  for  the  loan  or  sum  of 
400/.,  as  also  for  the  moneys  then  due,  or  which 
might  thereafter  become  due,  from  him  to  them. 

The  mortgage-deed  referred  to  was  dated  March  4, 
1814,  and  was  made  between  Edward  Lomas  of  the 
first  part,  John  Clayton  of  the  second  part,  and  John 
Bower  of  the  third  part,  whereby  Edward  Lomas 
granted  and  released,  and  John  Clayton  at  the  request 
of  Edwd.  Lomas  bargained,  sold  and  released  nnto  John 
Bower  certain  hereditaments  at  Walton  in  Derbyshire 
to  secure  545/.  The  other  property  was  conveyed  by 
a  deed  dated  15tb  Jan.  1834,  made  between  the  deft. 
Tbos.  Radford  of  the  first  part,  Joseph  Wilson  of  the 
second  part,  and  the  deit.  Wm.  Wilson  of  the  third 
part,  whereby  Thus.  Radford  appointed,  granted,  sold 
and  released  unto  Joseph  Wilson  and  his  heirs  all  and 
every  the  mines,  beds,  veins,  seams  and  depths  of  coal, 
ironstone,  and  other  minerals  and  mineral  substances 
whatsoever,  as  well  opened,  if  any,  as  unopened,  lying  and 
being  within  and  under  (amongst  other  farms,  lands, 
grounds  and  hereditaments  tberem  respectively  described 
and  comprised  in  certain  indentures  of  lease  and  release 
of  the  I3th  and  Uth  days  of  Jan.  1834  in  the  indenture 
now  being  stated  recited)  all  that  messuage  or  tenC' 
ment,  farm,  closes,  lands  and  premises  situate,  lying 
and  being  in  the  manor  and  parish  of  Alfreton,  in  the 
oonnty  of  Derby,  containing  by  estimation  68a.  Ir 
I5p. ;  together  with  certain  liberties,  powers  and 
authorities  to  and  for  Joseph  Wilson,  in,  over  and  npoo 
the  said  lands,  hereditaments  and  premises,  or  any 
part  or  parts  thereof,  for  the  using,  working  and 
getting  the  said  coal,  ironstone  and  other  minerals,  and 
for  the  beneficial  enjoyment  thereof.  To  have,  hold 
and  enjoy  all  and  singular  the  said  mines,  beds,  veins, 
seams  and  depths  of  coal,  ironstone  and  other  minerals, 
and  all  and  etery  the  said  powers  and  privileges,  and 
all  other  the  premises  thereinbefore  mentioned  and 
intended  to  be  thereby  appointed  and  granted,  unto 
Joseph  Wilson,  to  snch  uses,  upon  such  trusts,  as  he 
should  by  any  deed  or  deeds,  with  or  without  power  of 
levocation,  direct  or  appoint.  And  for  want  of  snch 
appointment  to  him  for  life,  remainder  to  Wm.  Wilson 
in  tmst  for  him  for  life,  remainder  to  him  in  fee  so  and 
in  such  manner  as  the  deft.  Tbos.  Radford  should  not 
have  any  concurrent  right  as  to  the  coal  ;  and  by  the 
indentnre  now  being  stated,  Joseph  Wilson  covenanted 
with  Tbos.  Radford  as  to  the  working  of  the  mine. 

On  the  6th  Deo.  1836  the  firm  of  Wylde  and  Co., 
in  pursuance  of  the  before-mentioned  arrangement,  ad- 
Tanoed  to  Mr.  Wilson  the  sum  of  400/.,  and  Mr. 
Wilson  deposited  with  them  the  above-mentioned 
indentures  of  the  3rd  and  4tb  March  1814,  and  the 
15tb  Jan.  1834,  and  gave  to  them  the  following 
letter  or  memorandum : — 

•■  Camfield,  Dee.  6.  1836. 
"Dear  Gentlemen, — I  inclose  yon  the  cheque  signed 
by  me  fur  the  400/.  you  have  been  so  kind  as  to  ad- 


vance me  at  this  time,  and  for  which  I  feel  exceed- 
ingly obliged,  and  I  do  hereby  pledge  the  mortgi^ 
deeds  for  the  545/. ,  and  my  grant  of  coal  under  the 
farm  therein  described  to  be  in  the  occupation  of 
James  Marples,  and  which  deeds  I  delivered  over  t« 
Mr.  CoUinson,  as  a  security  not  only  for  this  advance- 
ment, but  as  a  general  cover  of  my  banking  acooant 
with  you.  I  consider  the  coal  ander  this  farm  to  be 
worth  not  less  than  200/.  an  acre,  there  being  there  tiw 
coal  known  by  the  name  of  the  Swanwick  coal,  wbicb 
is  considered  the  most  valuable  coal  in  the  neighboni- 
hood.  As  yoB  in  your  letter  expressed  a  wish  tliit 
the  deeds  should  be  pledged  as  a  general  cover  of  my 
account,  I  have  done  it  so,  though  it  was  not  what  I 
mentioned ;  however,  having  so  made  the  genenl 
pledge,  should  it  so  happen  that  I  shoald  be  necessi- 
tated to  cull  upon  yon  for  a  further  accomraodatioo,  I 
hope  I  may  do  so  for  200/.  or  300/.  I  had  grttt 
difficulties  to  encoanter  to  complete  this  purchase,  bot 
which  was  effected,  and  there  has  nut  yet  been  niffi- 
cient  time  (besides  the  tides  of  the  times  nu- 
ning  against  us)  to  get  matters  straight.  I  hope, 
however,  that  in  the  end  all  will  turn  out  prospeniuly 
for  us;  and  with  best  regards  I  am,  dear  gentleoeo, 
yours  respectfully,  "  Joseph  Wilsof. 

"  To  Messrs.  Wylde  and  Co.,  bankers,  Sonthwell." 
After  the  deposit  of  the  above-mentioned  title- 
deeds  and  the  above  letter  had  been  made  Hessn. 
Wylds  and  Co.  discovered  that  by  an  agieeniffit, 
dated  the  2nd  June  1832,  Mr.  Wilson  had  leased  the 
mines  at  South  Normanton  to  Mr.  John  Cok^  wiU 
a  covenant  that  no  one  else  should  wcrk  them,  tk 
restriction  to  extend  to  Alfreton,  but  it  appeared  tk 
lease  did  not  extend  to  the  other  coal-mines,  h 
1837  the  bankers  pressed  Mr.  Wilson  to  dose  bis  se- 
count,  but  he  stated  that  it  was  out  of  his  power  t) 
do  so,  and  in  Sept.  1839  be  called  a  meeting  (^  ia 
creditors,  who  all  agreed  to  accept  a  composition  of 
10s.  in  the  iponnd,  with  the  exception  of  Mesas. 
Wylde  and  Co.,  the  bankers,  who  stated  they  iboald 
abide  by  the  above-mentioned  security. 

In  Dec.  1839  the  draft  of  a  legal  mortgage  was  im- 
pared  by  the  bankers'  solicitors  of  the  minerals  snto 
the  farm  stated  to  be  in  the  possession  of  Jaaw 
Marples,  but  before  it  was  executed  Joseph  Wilat 
died,  in  1840,  intestata  and  insolvent,  leariog  bil 
daughter  Isabel  (since  deceased),  then  the  wile  <f 
the  deft.  Tbos.  Radford,  bis  only  child,  him  snrririsf. 
owing  to  the  bankers  at  that  time  2170/.  After  this 
8  cousiderable  correspondence  ensned,  but  notiiio{  *» 
done  until  1853,  when  a  mortgage  security  was  pit- 
pared  and  sent  to  Mr.  Tbos.  Radford's  solicitor,  bat 
was  never  executed. 

The  pit,  who  was  the  representative  of  Messia. 
Wylde  and  Co.,  the  bankers,  stated  by  bis  bill  that  be 
had  discovered  that  Joseph  Wilson,  a  few  months  bef«» 
his  death,  by  two  indentures,  dated  respectively  the  1 6tk 
Jan.  1840,  duly  conveyed  all  hia  real  and  persosd 
estate  to  the  deft,  and  one  Geo.  Wilson,  nnce  deotai«il, 
upon  certain  trusts  therein  mentioned,  and  he  pr«y» 
that  an  account  might  be  takeo  of  what  was  doe  t« 
him  for  principal  moneys,  interest,  and  other  ■*■•' 
banker's  charges  upon  security  of  the  mortg«g»-<|«"i 
beds  and  seams  of  coal,  berediumenta  and  premists, 
the  title-deeds  relating  to  which  were  deposited  >itb 
the  said  firm  of  Wylde  and  Co.  by  Joseph  Wilson  a 
aforesaid,  and  that  it  might  be  declared  that  the 
amount  so  foimd  due  should  be  prior  to  any  charge  laa 
deft,  might  have  on  such  hereditaments  and  premJiW 
nnder  or  by  Tirtoe  of  the  indentures  of  the  18th  Jw- 
1840,  or  either  of  them,  and  that  the  deft,  might  M 
decreed  to  pay  to  the  pit.  what  should  be  found  it» 
upon  taking  the  aoconnta,  together  with  the  eeets  ef 
the  suit,  and  also  the  costs  of  and  incident  totbe 
preparation  and  engrossment  of  the  befone-msoB**** 
mortgage  sccuritiea,  and  for  a  sale  and  rcoeicet. 
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B7  a  decree  made  on  the  I7th  Jen.  1857,  it  ww 
'«rd«red  that  the  beds  and  seams  of  coals,  heredita- 
ments and  premises  comprised  in  the  indenture  of 
the  IStb  Jan.  1834  should  be  sold,  and  the  money 
applied  towards  what  shoald  be  oertitied  to  be  doe  to 
the  pit.  for  principal,  interest,  charges  and  costs.  Bjr 
the  chief  clerk's  certificate,  dated  the  3rd  Hay  1861, 
it  appeared  that  the  beds  of  coal  and  other  minerals, 
^  the  decree  directed  to  be  sold,  had  been  sold  to  Mr. 
Woodhonse,  minerat  agent,  for  the  sum  of  3650^ 

Bjr  an  order  of  the  V.C,  made  on  the  hearing  of  the 
-caasa  for  farther  consideration,  it  was  ordered  that  an 
iuqtiirj  shoald  be  made  whether  anjr  part  of  the  beds 
-and  seama  of  coal,  hereditaments  and  premises  com- 
priisd  io  the  uidentore  of  the  15th  Jan.  1834,  io  the 
aaid  decree  mentioned,  remained  nnsold,  and  if  any 
part  remained  unsold,  it  waa  ordered  that  the  same 
should  be  sold.  The  petitioner  stated  that,  nntil  tbe 
liaariDg  of  the  above-mentioned  cause  for  farther  con- 
aidaration,  it  had  been  assumed  by  all  parties  that  the 
bads  and  seams  of  coal  under  tbs  farm  in  the  occupa- 
tion of  James  Harpies,  and  not  those  under  Sooth 
Jlermanton  estate,  were  comprised  in  tbe  equitable  mort- 
gage to  tbe  pit.,  and  he  submitted  that  the  terms  of  the 
decree  of  the  17th  Jan.  1857  were  too  extensire,  and 
that  the  late  pit.  ought  not  to  hare  been  declared  an 
«qaitable  mortgages  of  the  beds  and  seams  of  coal 
^ximprised  in  the  indenture  of  the  15th  Jan.  1834,  but 
only  of  the  beds  aud  seams  of  coal  under  the  farm  in 
tbe  occupation  of  Mr.  Harpies,  namely,  the  Alfreton 
-•state,  and  on  these  grounds  he  prayed  ^br  a  i«- 
bsaring. 

Olaut,  Q.C.  and  NaUer  appeared  for  tbe  pit.  and 
submitted  that,  according  to  the  cnslom  of  bankers, 
tbey  had  a  general  lien  upon  the  security  deposited 
irith  them,  notwithstanding  the  terms  of  the  memor- 
aadum.    They  dted 

Bnndon  t.  Barntt,  12  CI.  &  Fin.  787  ; 
Aihion  T.  Daltmi,  2  ColL  565 ; 
Jont$  T.  Peppercome,  John.  430. 

Oibonte,  Q.C.  and  Curria  appeared  for  the  deft., 
bnt  were  not  called  upon. 

The  Vicb-Chascellor,  after  stating  the  facts, 
said,  that  after  looking  through  the  papers  and  au- 
thorities, the  impression  he  had  at  first  entertained  was 
•entirely  confirmed.  It  waa  clear,  upon  the  terms 
of  the  letter  of  application,  tbe  memorandum  of  de- 
posit itself,  the  language  of  the  deed  of  Jan.  1834,  of 
-tha  bill,  answer  and  affldarita,  that  the  mines  under 
the  property  at  Alfreton  only  were  intended  to  form 
■the  security  for  which  the  deeds  were  deposited.  That 
property  was  particnlarly  referred  to,  whereas  tha  other 
(Property  at  South  Noimanton  waa  merely  designated  as 
'**  eUier  fiirms  and  lands  described  and  oomprised  in 
cert^  indentures  recited."  Horeorer,  in  the  draft 
legal  mortgage  sent  to  Mr.  Barber,  and  prepared  by 
the  pits.'  solicitots,  it  was  treated  ic  the  same  way, 
aad  this  was  conclosiTS  that  the  hankers  nerer 
iaagined  there  was  any  Mber  intention.  The  cause 
-came  on  as  a  short  cause  and  neither  side  adrerted  to 
the  fast  that  there  was  other  property.  Tbe  decree 
was  taken  for  a'  sale  of  the  whole  lands  comprised 
'30  the  deed,  and  (jper  meuriam)  it  was  so  drawn 
Of,  the  chief  clerk  stating  in  his  certificate 
that  the  lands  at  Alfreton  only  were  aolil,  yet 
stated  inaccurately  that  the  lands  sold  were  all  the 
lands  oomprised  in  the  deed.  The  passages  in  the 
answer  and  affidavits  related  to  what  was  to  be 
secured,  not  to  the  subject  of  the  security,  and  it  was 
impossible  to  read  the  bill  without  seeing  that  no  other 
arrangement  ever  existed.  .As  to  the  plt.'s  contention 
with  regard  to  the  banker's  lien,  tbe  law  stood  thus. 
If  a  customer  dep<isited  with  his  banker  a  security, 
and  nothing  more  appeared,  the  banker  had  a  lien  for 
any  balance  dne  from  the  cnsfomer  upon  such  security ; 
bat  all  the  easei  referred  to  the  ease  of  the  deposit  of 


the  security,  and  there  was  a  little  ambiguity  in  the 
term.  They  referred  to  things  that  were  in  their 
nature  securities.  Troe  that  deeds,  plate,  or  any  other 
property,  may  be  securities ;  but  the  cases  referred 
to  promissory  notes,  bills  of  exchange,  exchequer- 
bills,  coupons,  bonds  of  foreign  goremments,  &o., 
and  the  courts  held  that,  in  the  absence  of  an 
indication  of  intention  one  way  or  the  other  by  the  cos- 
tomer,  the  bankers  had  a  lien  for  any  balance  in  which 
tbe  cDstomer  might  become  indebted  to  them,  irres- 
pectirely  of  the  qnestion  of  deposit ;  that  where,  ac- 
cording to  tbe  custom  of  bankers,  in  any  case  A., 
being  indebted  to  B.,  deposited  in  B.'s  hands 
a  security,  and  nothing  was  said,  the  court  assumed 
the  purpose  of  the  deposit  to  be  to  give  security.  But 
even  with  respect  to  the  custom  of  the  law  of  bankers, 
the  same  cases  that  established  that  law  also  esta- 
blished that,  notwithstanding  the  general  law  of 
deposit  of  a  security,  if  it  took  place  for  a  special  pur- 
pose, then  there  was  not  a  general  lien.  A  case  was 
referred  to  wliere  a  customer  deposited  a  box  containing 
Exchequer-bills,  of  which  he  kept  the  key,  and  taking 
some  out,  deposited  them  with  the  bankers,  and  got 
them  renewed.  This  was  a  security  in  the  proper 
sense  of  tbe  term,  and  it  was  held  that  the  law  of 
general  lien  did  not  apply.  Those  cases  did  not  apply 
to  the  present ;  nok  only  was  tbe  property  deposited  not 
a  security,  but  the  purpose  expreeaed  by  the  instra- 
ment  accompanying  the  act  of  deposit  was  a  special 
one.  For  these  reasons  the  decree  was  manifestly 
erroneous,  and  must  be  rectified  as  to  the  inquiry,  for 
all  the  property  which  was  the  subject  of  the  deposit 
had  in  fact  been  sold. 
Solicitors,  Thomat  Smilh  and  R.  Smith  and  Sim. 

Friday,  Dte.  II. 
FOSTBB  V.  U'Gbkoob. 
Papnent  out  of  court — Fraud. 
Where  a  fund  had  been  paid  txa  of  court  in  eotue-  ■ 
queuce  of  a  fraudulent  repreteiUation  that  one  of 
the  partiee  btnefidaUg  iitlereeted   teat  dead  aid 
buried,  the  Court,  on  th»  dieeovery  of  the  fraud, 
permitted  the  pmon  to  vhom  thefumi  had  been  paid, 
and  who  uxu  clearly  no  party    to  the  fraud,  to 
retainfthe  money  upon  hie  giving  tecurity  that  he 
leould  refund  it  in  case  it  thould  be  required,  or 
that  he  would  deal  with  it  in  lueh  manner  at  the 
court  miglU  at  any  time  aflerwardt  direct. 
This  was  a  petition   by  a  Mr.  Roaenthal,  and  it 
prayed  that  he  might  be  allowed  to  retain  s  certain 
sum  of  t90L  Bank  Annuities,  which  had  been  wrong- 
fully pud  out  to  him  by  order  of  the  court,  or  that  if 
he  were  ordered  to  repay  tbe  same  into  court,  be 
might  be  allowed  to  make  certain  deductions  there- 
from, or  that  such  order  might  be  made  in  respect  of 
the  same  as  to  the  court  should  seem  just,  &c. 

W.  Wellington  Cooper  appeared  iu  support  of  the 
petition,  and  narrated  the  drcumstances,  which  were 
very  peculiar. — Francis  Faster,  by  his  wdl  datej  in 
1843,  gare  a  life-interest  in  a  sum  of  iOOl  to  Maria, 
tha  wife  of  Chas.  Higgins,  and  after  bet  death  the 
fund  was  to  be  divided  amongst  her  children,  and  in 
defanlt  of  children,  as  she  should  by  will  appoint.  The 
estate  of  Foster  had  been  administered  under  a  decree 
of  the  court,  and  the  sum  of  5002.  having  been  paid 
into  court  to  represent  the  legacy,  it  had  been  invested 
in  the  purchase  of  490^1  Bank  Annuities,  and  carried 
to  the  account  of  Maria  Higgins  and  her  children. 
In  tbe  year  1856  Mrs.  Higgins  wishing,  with  her 
husband,  to  raise  money,  made  a  will,  bequeathing 
the  corput  of  the  fund  to  her  husband,  which,  as  she 
had  no  children,  she  was  entitled  to  do.  She  and  her 
husband  then  mortgaged  their  respective  interests  IH 
the  fund,  and  the  security  was  subsequently  transferred 
to  one  Clark,  as  a  trustee  for  Rosenthal,  the  petitioner. 
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Some  time  afterwards,  in  the  same  year,  Higgios  called 
upon  the  petitioner's  solicitor,  who  resided  ia  Dublin, 
and  informed  him  that  Maria  Higgina,  his  wife,  was 
dead,  that  she  had  revoked  her  first  will,  and  bj  a 
subsequent  will  had  made  an  appointment  of  the  fund 
in  question  in  favour  of  her  husband's  brother  Charles 
Higgins.  He  produced  a  certificate  of  her  burial,  and 
stated  that  a  Dr.  Thome,  who  had  seen  her  die,  had 
been  paid  ten  guineas  for  his  attendance.  It  was  sub- 
sequently ascertained  that  a  coffin  filled  with  stones 
had  been  followed  to  the  grave,  and  that  there  had 
been  a  three  days'  wake  after  the  burial.  Mr.  Bosen- 
tbal  at  first  said  that  he  should  dispute  the  second  will, 
on  the  ground  of  fraud:  but  itwas,howeTer,subseqnently 
agreed  that  Mr.  Rosenthal  should  advance  902.  more  on 
the  security  of  the  fund ;  that  Mrs.  Higgins's  executors 
shonlil  prove  her  will ;  that  they  should  execute  a  deed 
confirming  the  first  mortgage-deed,  and  that  they 
shoold  join  Mr.  Rosenthal  in  petitioning  the  court  for 
payment  to  Rosenthal  of  the  fund  in  conrt.  This 
arrangement  was  carried  out,  and  the  V.  C.  conse- 
quently made  an  order  directing  the  fund  to  be  paid  to 
the  petitioner's  agent  Six  months  after  this  transac- 
tion a  woman  called  on  Mr.  Rosenthal's  solicitor,  and 
informed  him  that  she  was  Maria  Uigglns,  and  that 
she  had  come  for  her  dividends.  Upon  being  told  that 
ilaria  Higgins  was  dead  and  buried,  she  asserted  that 
Mr.  Byrne,  who  had  been  her  solicitor,  could  identify 
h«r  as  Maria  Higgins,  and  on  bis  being  sent  for  he  did 
so  identify  her.  The  parties  to  the  fraud  were  then 
indicted  ;  John  Higgins,  however,  had  absconded,  and 
Maria  Higgins  was  acquitted  on  the  ground  that  she 
had  acted  under  the  inlnenca  of  her  husband ;  bat 
Charles  Higgios  the  husband,  and  Deveieux,  an 
attorney's  clerk,  who  had  acted  as  an  execntor  under 
the  second  will,  were  found  guilty,  and  were  sentenced 
to  two  years'  imprisonment.  Mr.  Rosenthal  had  been 
■dviwd  to  wait  till  all  the  parties  were  out  of  prison, 
and  this  accounted  for  the  delay  in  applying  to  the 
court  that  had  taken  place.  The  petition  had  been 
served  on  Charles  Higgins  and  his  wife.  Mr.  Cooper 
•rg;ned  that  Mrs.  Higgins  was  a  clear  party  to  the 
fraud,  as  she  had  admitted  to  the  solicitor  thst  she 
wss  aware  of  the  whole  transaction,  and  he  maintained 
that  where  s  married  woman  was  a  party  to  a  fraud, 
she  might  be  ordered  to  make  good  any  loss  that  might 
arise.  Mrs.  Higgins  had  not  been  puniahed  because 
she  was  a  married  woman,  and  wss  therefore  under 
the  control  of  her  husband.  Mrs.  Higgins  had  stated 
that  she  had  never  had  a  child,  and  that  she  was  sixty 
years  of  age. 

The  Vicb-Cbahcellob  said  that  he  did  not  see 
•Dj  reason  why  Mr.  Rosenthal  might  not  be  allowed 
to  retain  the  money  upon  his  giving  sufficient  security 
to  refund  it  in  case  it  should  be  required,  or  to  deal 
with  it  in  such  manner  as  the  court  in  any  subsequent 
proceeding  should  direct. 


V.C.   STUABT'S   COTJBT. 

Beported  bjr  jAxae  B.  Davii>son  and  Edward  Woslow, 
Eiqrs.,  of  Llncoln's-lnu,  Barrister8-at-l.aw. 

Thwriday,  Dec  3. 

Edwards- Wood  v.  Baldwin. 

Injunction — Action  at  Um — Juritdiction — C  L.  P.  A., 

sect.  83. 
Where  a  botid  for  a  sum  of  lOOOf.  pofable  at  six 
months'  date  was  given  by  the  pit.,  a  customer, 
{being  then  ill  in  bed)  to  the  defl.,  an  hotel  keeper 
in  whose  house  he  was  living ;  and  the  pit.  showed 
that  at  the  time  of  his  executing  the  bond  the  deft, 
signed  a  memorandum  stating  that  the  bond  was 
given  "  to  settle  all  accounts"  which  deft,  then  had 
agatnst  the  pit.,  and  that  he  (deft.)  promised  "  to 


rectify  any  error  which  might  be  found  in  nek 
accounts ;"  and  the  deft,  himself  by  his  offidavit 
showed  that  there  were  receipts  and  paywunts  on 
both  sides  : 
The  Court  interfered  by  injunction  to  restrain  matHim' 
at  law  by  the  defl.  on  the  bond. 
JUalins,  Q.C.  and  J.  H.  Taylor  moved  for  an  injnnc- 
tion  on  behalf  of  the  pit.  William  Edwards- Wood  t»- 
testraiu  an  action  at  taw  upon  a  bond. 

The  bUl  alleged  as  follows:— The  pit  Williato 
Edwards-Wood,  being  the  owner  of  large  esUtes  near 
Warwick,  upon  which  in  the  year  1856  he  oommeoced 
making  various  improvements,  having  let  his  residence- 
at  Budbrooke-park,  went  to  reside  at  the  hotel  of  the 
deft  Leonard  Baldwin,  nt  Warwick,  until  the  month  of 
March  1862.  During  that  period  pit  was  often  absent 
from  the  hotel,  and  bis  servant  often  remained  there  t» 
superintend  the  works  which  were  in  progress  upon  the 
estates,  and  the  ^left,  as  pit  aUeged,  frequently  piid 
money  for  or  on  aoconnt  of  the  pit  for  wages,  rat<» 
and  other  matters,  and  at  various  other  times  mad* 
advances  of  money  to  the  pit,  who  also  (ss  he  illeged), 
made  advances  and  payments  to  the  defl.  by  cheqMS- 
and  otherwise  to  the  amount  of  800t  and  upwards. 

In  Dec.  1862  the  pit  was  suffering  under  acute  in- 
flammation of  the  lungs,  which  oonficed  him  to  his  bed' 
for  twelve  weeks,  and  being  in  a  dangerous  sUte  and 
not  expected  to  live,  his  medical  man  gave  strict  orders- 
that  he  should  not  be  disturbed.  Motwithttandisg: 
this,  on  the  19th  Dec,  the  pit's  servant  came  into- 
pit's  bedroom  and  told  him  that  the  deft.  Bsldirin. 
and  Mr.  Smith,  his  solicitor's  clerk,  desired  to  see  hun. 
They  were  admitted,  and  Mr.  Smith  immediately  said- 
he  had  come  relative  to  the  deft.'a  account ;  that  ths- 
deft  had  no  wish  to  put  the  pit.  to  any  inconvenience^ 
but  that  he  (Smith)  had  arranged  to  get  the  deft  some 
pecuniary  accommodation,  and  to  enable  him  to  carry 
that  out  he  had  brought  with  him  a  bond  for  lOOOt, 
payable  in  three  months.  The  pit  could  only  speaki* 
a  whisper,  but  he  objected  to  the  shortness  of  the  p^ 
riod.  Upon  this  Smith  said  he  would  make  the  boo* 
for  six  months  and  for  1000/.,  but  that  Baldwm  shool* 
give  to  the  pit  •  memorandum,  so  that  the  bond  shooU 
stand  as  a  security  for  so  much  as  should  be  foow 
due  on  the  delivery  of  Baldwin's  cash  aooonnts,  whK» 
Smith  promised  should  be  made  out  forthwith  and  de- 
livered to  the  pit  Mr.  Smith  added  that  the  pit. 
should  have  free  access  to  tlie  deft's  books,  to  sstiify 
him  of  what  was  the  balance  really  due.  The  pit  tbes- 
signed  the  document  preseotwl  to  him  by  Smith,  and. 
Smith  wrote  and  gave  to  the  pit.  a  memorandniii, 
signed  by  the  deft,  as  follows : — 
*  "19th  Dec  1862. 

"  Mr.  Wm.Edwsrds-Wood  having  thU  day  given  n» 
a  bond  to  settle  all  acoounU  which  I  have  agua» 
him,  I  promise  to  rectify  any  error  which  may  " 
fotmd  in  such  accounts,  if  any.  ^ 

"  LEOilABD  BAUJwni. 
No  cash  account  was  sent,  and  on  the  2I«t  J«- 
1863  the  pit.  received  a  letUr  from  Smith  (for  u.  U- 
Greenway),  saying  that  the  bond  was  due,  and  request- 
ing pit  to  remit  the  amount  with  as  little  delay  si 
possible.  On  the  26th  June  the  pit  received  anotbw 
peremptory  letter,  requesting  payment  of  prinopst 
and  interest  , . 

The  pit  replied,  saying  that  the  demand  »^<^!r 
spMdUy  arranged,  and  the  accounU  forthmM 
examined.  On  the  30th  June  the  pit  """'J* 
Warwick,  and  saw  the  deft,  bnt  was  unable  to  inspees 
the  accounts.  ,  . 

The  pit  afterwards  received  a  letter  from  the  delt. 
dated  the  7th  July,  in  which  deft  said,  "The  Wii 
you  have  in  your  possession  ;  therefore  I  cannot  allow 
my  books  being  inap_ected  without  a  just  cause,  wB^' 
my  solicitor  can  do'."  Pit  went  again  to  VVarwici»- 
on  the  10th  July,  but  with  th<Lsame  result 
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Tb*  action  wu  commenced  on  the  Uth  Jut/  1863, 
for  I048{.,  and  5  per  cent,  interest, 

Tlie  plL  prayed  that  an  aoeonnt  might  be  taken  of 
all  soiiM  dne  from  faimaelf  to  the  deft.,  lod  of  all 
•Dms  paid  and  adranced  bj  the  deft,  to  or  on  acconnt 
of  himself,  and  of  all  sums  paid  and  adranced  bj 
himself  to  or  on  accoant  of  the  deft.,  and  that  the 
balance  dne  ou  sncb  sereral  acconnts  might  be  ascer- 
tained, be  (the  pit.)  being  willing  to  pa/  anj  balance 
If  hicb  should  be  found  dne  from  Uim  to  the  deft.  And 
that  the  bond  might  stand  as  a  secnritj  for  the  amount 
«f  soch  balance,  and  that  an  injunction  might  be 
granted  to  sta/  further  proceedings  in  the  action. 

B/  bis  affidavit  the  deft,  denied  that  the  pit.  bad 
-«Ter  made  an/  advance  of  mone/  to  him,  and  said 
itbat  the  only  sums  which  he  hid  received  were  in 
'pa/ment  of  acconnta  rendered.  He  denied  that  it  bad 
been  arranged  that  the  bond  should  stand  onl/  as  a 
aecarit/  for  so  much  as  should  be  found  dne  on  deliver/ 
of  his  cash  acconnts,  and  he  swd  that  at  the  interview 
in  Dec  1862  the  pit.  said  that  he  had  received  the 
accounts,  but  had  not  had  time  to  look  over  them, 
thoogh  be  had  no  donbl  the/  were  correct,  and  that 
/fee  must  ask  the  deft,  to  give  him  a  memorandnm  that  if 
Im  (the  pit.)  found  an/  error  it  should  he  rectified,  and 
thereupon  the  deft,  gave  the  pit.  the  memorandum  above 
nuntioned.  He  also  stated  that  full/  detailed  accounts 
bad  been  delivered  to  the  pit.  prior  to  the  date  of  the 
bond,  amounting  to  1025/.  3t.  7d.,  and  that  it  was 
-andentood  that  there  should  be  two  other  small 
acconnts  furnished,  amounting  to  18/.  I9s.  id.,  making 
together  with  the  former  1044/.  is.  9d.  The  deft,  at 
the  time  the  bond  was  given  held  bills  of  exchange  b/ 
-tbe  pltforlTOJl  andSOO/.  which  had  been  dishonoured, 
and  for  600/.  which  had  not  arrived  at  matnrit/, 
making  together  1070/.,  all  of  which  bad  been  given 
up  when  the  bond  was  executed.  The  deft,  said  that 
the  pit.  was  indebted  to  him  in  the  sum  of  1048/ 
with  interest  on  tbe  bond,  and  that  snch  sum  was  due 
-for  hotel  bills  extending  from  the  4th  Feb.  1859  to  tbe 
'«th  Oct.  1862,  and  for  370/^  cash  lent  and  advanced 
-nao*  the  4tb  Feb.  1859. 

In  support  of  the  motion  it  was  argued,  that  the 
bond  having  been  given  onl/  for  such  sums  as  should 
be  fbnnd  justi/  due,  there  having  been  advances  b/ 
-«itber  part/  on  acoonnt  of  the  other,  and  receipts  and 
pa/ments  on  both  sides,  the  court  would  interfere  and 
have  tbe  acconnts  taken  in  equit/. 

Ortene,  Q.C.  aud  R.  Hawkins,  for  the  deft.,  con- 
tended that  the  bond  waa  given  in  liquidation  o( 
hotel  charges,  and  for  mone/  advauce4  b/  tbe  deft,  to 
tbe  pit.  The  question  was  one  of  an  ordinar/  trades- 
man's acconnt,  and,  as  such,  could  be  decided  in  a 
■oonrt  of  law.  There  bad  been  nothing  of  a  Sduciar/ 
oatore  between  tbe  parties,  and  no  agenc/,  and  the 
statement  that  mone/  liad  been  advanced  b/  the  pit. 
to  the  deft,  was  incorrect.  The/  said,  that  the  plt.'s 
onl/  motive  in  coming  to  the  court  was  to  create 
«]ela/,  and  that  the  ease  ought  to  be  allowed  to  proceed 
at  law.  The/  nferred  to  17  &  18  Vict,  c  125,  s.  83, 
.aaddted 

rUWpi  T.  Pkillips,  9  Qare,  471  ;  and 
Smitk  r.  Levtma,  1  Hem.&  M.  123;  oo  appeal, 
aa<e,p,  313. 
The  Vicb-Crahckllob. — I  think   that   the    in- 
junction asked  for  must  be  granted.    This  is  not  a 
ease  where  the  receipts  and  pa/ments  are  all  on  one 
■ido,  for  the  pit.  has  reoeived  mone/s  from  the  deft., 
aod  the  deft,  from  the  pit.,  and  the  deft,  has  received  not 
■«ol/  mone/s  but  also  bills  of  exchange.  The  observations 
mads  b/  Turner,  L.  J.,  when  V.  C.,  in  the  caso  referred 
-to  of  PkUUps  r.  Phillips,  certain!/  do  not  appear  qnite 
reooncilable  with  deoinions  in  other  case* ;  at  the  same 
time  the  decision  of  tbe  Lords  Jnsiices  most  now  be 
«oniidered  the  law  of  tbe  court.     But,  even  according 
to  the  view,  taken  b/  the  Lords  Justices  in  this  recent 


case  of  Snath  v.  Levttaix  (overruling  Wood,  V.C), 
nothing  was  said  to  cover  a  case  like  the  present,  wher< 
tbe  deft,  in  his  own  affidavit  has  introdnced 
long  and  confused  statement  of  complicated  tranS' 
actions  in  which  there  were  receipts  and  pa/- 
ments  upon  both  sides,  and  as  to  which  the  deft 
doe*  not  sa/  that  an/  vouchers  were  ptodnced  and 
signed  to  show  that  an  account  had  been  settled  and 
signed  between  the  parties.  It  is  aho  a  ver/  un- 
favourable feature  in  the  case  of  tbe  defc,  that, 
cotemporaneoualy  with  tbe  bond  given  b/  the  pit.  a 
memorandum  was  signed  b/  tbe  deft,  and  given  to 
the  pit.,  the  language  of  which,  thoogh  equivocal, 
amounts,  ss  I  read  it,  to  nothing  more  than  an 
assurance  that  the  bond  was  given  as  a  securit/,  and 
contemplated  a  further  investigation  of  the  accounts. 
The  memorandum  was  in  these  terms :  "  Mr.  Wm. 
Edwards- Wood  having  this  da/  given  me  a  bond  to 
settle  all  accounts  which  I  have  against  him,  I  promise 
to  reotif/  an/  error  which  ma/  be  found  in  snch 
accounts,  if  an/.  Leonard  Baldwin."  Tb*  natural 
construction  of  tbe  language  of  that  memorandum  is, 
that  the  bond  was  oertaini/  given  as  a  securit/,  but  a* 
a  securit/  onl/,  after  there  had  been  an  investigation  of 
the  acconnts,  in  which  errors  might  appear,  and  when 
the  balance  had  been  adjusted  for  which  it  should 
stand  as  a  securit/.  But,  supposing  tbe  langoage 
does  not  bear  that  construction,  it  is  impossible  to  sa/ 
that  the  memorandum  did  not  contemplate  that  an 
opportnnit/  should  be  given  to  tbe  pit.  to  point  out 
an/  errors  in  the  account,  no  Aachen  having  been 
at  an/  time  given  b/  the  deft,  but  merel/  billa  of  the 
current  expenses  of  tbe  pit,  at  bis  hotel,  and  which 
tbe  deft,  had  offered  to  give  to  tbe  pit.  All  that  is 
not  enough  to  deprive  the  pit,  of  that  to  which 
upon  tb*  transactions  on  both  side*  be  is  entitled, 
namel/,  an  investigation  of  the  aceonnts.  It  has  been 
said  that  this  is  not  the  proper  jurisdiction  in  this 
ease,  and  the  C.  L.  P.  A,  has  been  referred  to ;  but 
although  a  jurisdiction  in  equity  has  by  the  section 
been  given  to  tbe  courts  of  law,  there  is  nothing  in 
the  Act  which  takes  away  from  this  court  its  inherent 
jurisdiction  to  consider  such  a  ease  as  this.  The  pit. 
is  entitled  to  an  injunction,  bnt  he  must  give 
judgment  for  the  whole  amount  claimed  by  tbe  deft., 
and  the  deft,  must  submit  to  snch  order  as  this  court 
may  direct     ' 

By  consent   of    both    parties  an  order  was  made 
directing  tbe  acconnts  to  he  taken. 

Solicitor  for  the  pit..  Jama  Fluter. 

Solicitors  for  the  deft.,  Btll,  Steward  and  Llogd, 
agents  for  G.  C.  Grmueay,  Warwick. 


V.  C.  WOOD'S  C0T7BT. 

Reported  by  ^Y.  H.  Bmset  an<t  Kowaed  Llotd,  Esnra, 
l)arflster»4t-Law. 

Saturday,  Dec.  5. 

Rt  Chaplo's  Trusts. 

•  WiU—ConstrMction — Lapsed  legacy— Class. 

The  lestalor  by  his  mil  bequeathed  the  residue  of  hit 

estate  and  effects  to  the  children  of  P.  and  B.  tfho 

shindd  be   living  at  the  time  of  hit,  the  testator's, 

decease,  and  also  to  several  other  persons  nominatim. 

One  of  these  latter  persons  died  in  the  lifetime  of 

the  testator : 
Held,  that  the  share  of  the  residue  given  to  thit  person 

lapsed. 

This  was  a  petition  for  tbe  payment  out  of  court  of 
a  sum  paid  in  under  the  Tmstee  Belief  Act,  and  the 
question  raised  was,  whether  this  sum  of  money, 
being  a  share  of  the  residuary  estate  and  effects  of  tbe 
testator,  had  lapsed  or  not. 

The  tesUtor  devised  and  bequeathed  all  his  real  and 
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personal  estate  and  effects  to  truiteea  to  eoDTert,  and 
to  bold  tbe  proceeds  upon  tmst  far  all  and  every  the 
children  of  his  late  cousins  Richard  Brook  and  Philip 
Brook  equallj  who  shonld  be  living  at  hi*  decease,  and 
10  Marj  East  and  nine  other  persons  whom  he  named 
in  his  wiU.  Maiy  East  died  in  tbe  lifetime  of  tbe 
testator. 

Kenyan,  Q.C.  and  Wooiroofe,  for  the  petitioners, 
contended  that  there  was  no  lapse,  and  that  the  legatees 
taking  as  a  class,  those  who  had  snrrired  tbe  testator . 
were  entitled  to  have  tbe  fund  divided  between  them : 
Clarkt  V.  PhiUipt,  17  Jnr.  886  ; 
Jie  Stanhope'i  TrvtU,  27  Bear.  201 ; 
Porter  v.  Fox,  6  Sim.  485 ; 
3httW  T.  McMahon,  4  Dm.  &  W.  431. 
Deniel,  Q.C.  and  Uarten,  oontri,  oontsnded  that 
there  had  been  a  lapse. 

C.  Ball,  Eddie  and  E.  R.  Twmer,  for  other  parties. 
Tbe  Vice-Chahckllob  said  be  mnst  hold  that 
this  share  of  tbe  residos  bad  lapsed  in  cooseqoeoce 
of  tbe  death  of  M.  East  in  the  testator's  lifetime. 
The  only  donbt  that  had  srisen  in  his  mind  wss  from 
the  decision  in  Ciarkt  t.  PhilKpt.  It  was  not  quite 
correct  to  speak  of  •  class  of  residnaiy  legatees  as 
•Dch.  Strictly  spesking,  •  daaa  was  a  set  of  persons 
filling  a  de6ned  and  similsr  position.  Thns  in  Shaw 
T.  UcMahon  the  testator  hsd  dineted  that  tbe  residue 
«f  bis  estate  shoold  be  divided  amongst  all  his 
children ;  and  it  was  there  held  that  snoh  legatees 
took  as  a  class.  This  be  then  considered  a 
correct  dedsion,  'altbongb  in  that  case  two  of  the 
diildren  bad  been  named  in  the  will.  Tbe  oircnm- 
stanee*  of  this  cmm  were  different  frcm  those  in 
Clarke  T.  Phillip:  There  tbe  tesUtor  bad  revoked 
the  beqnest  in  tbe  will  by  a  oodicil.  That  being  a 
case  of  revocation,  a  doubt  might  reasonably  have 
arisen  wbether  the  testator  had  not  intended  that  bis 
will  should  be  read  as  if  the  legatee's  name  had  been 
«rased  from  it.  Order  accordingly. 

Solicitors :  Riakurit  and  Walker  for  tbe  petitioners. 
Norrie  for  tbe  other  paitiet. 

TWesdajr,  Dec.  8. 
Smttk  v.  Etches. 
JPractict — Pleading — Smt    hg    huiband    and  wife — 
Real  estate  of  vi/e—  Wife  eo-plL—Cotle  of  next 
friend. 
/n  a  tmt  by  twtaiKf  and  vnfefor  redemption  of  real 
tttate  tf  the  wife,  ihe  ought  to  be  a  party  separately 
iy  her  next  friend,  «  having  an  interest  distinct 
fiotn  that  ofhtr  husband. 
The  huiioMl,  though  bankrupt,  it  a  proper  party,  at 
having  the  legal  estate. 

This  was  a  bill  filed  by  a  husband  and  wife  to  redeem 
a  mortgage  of  real  estate  of  inheritance  belonging  to 
the  wife.  The  husband  bad  since  tbe  institotion  of 
tbe  suit  become  bankrupt  Tbe  defts.  to  tbe  bill 
were  now  the  mortgagees,  the  assignees  of  the  hus- 
1>and,  and  parties  by  whom  tbe  estate  had  been 
aabsequently  purchased.  At  tbe  hearing  of  the  cause 
tbe  objection  ws*  taken  that  the  wife's  interest  was 
not  properly  represented,  since  a  suit  by  husband 
and  wife  was  the  snit  of  the  husband  only  ;  and 
further,  that  he,  as  a  bankrupt,  bad  now  no  interest 
in  the  suit 

Jfaniel,  Q.  C,  and  C.  Jones  for  tbe  pit. 
Salt,  Q.  C,  W.  Morru,  Craeknatt  and  I/.  Smith, 
for  the  aeveral  defts..  cited 

Hughes  V.  Evans,  1  S.  &  St.  185 ; 

Seeve  t.  Jhlby,  3  8.  Sc  Sf  464 ; 

Waie  T.  Parkin,  2  Keen,  59 ; 

Ex  parte  Paine,  re  Gkavet,  8  L.  T.  Bep.  K.  S. 

190; 
Hope  V.  Fox,  I  J.  &  H.  456 ; 
3f  itford  on  Pleading,  28. 


The  VicB-CnAliCEtxoB  held  that  this  suit  iru^ 
wrongly  framed.  The  interests  of  hnsband  uA  wife 
in  tbe  snbject-matter  of  this  suit  were  clearly  dittiact, 
and  he  knew  of  no  case  where  a  suit  by  hnsband  ud 
wife  to  redeem  tbe  wife's  estate  bad  been  allowed.  As 
to  tbe  qoestioa  whether  the  husband  onght  any  longer 
to  be  a  party  to  the  suit,  be  was  of  opinion  that  he 
might  properly  continue  to  be  so  in  respect  of  his  legil 
estate,  though  any  beneficial  interest  he  might  have  as 
tenant  by  tbe  curtesy  was,  of  oonrse,  vested  in  bis 
aasigneea  in  bankruptcy.  Under  tbe  circnmataieca, 
the  hill  would  not  be  dismissed,  but  there  wonid  be  lean 
to  emend,  by  mskiog  tbe  wife,  by  her  next  friend,  t, 
party  to  tbe  soit  The  next  friend  would,  of  conns, 
be  lesponsible  for  all  costs  incurred  from  tbe  beginniag 
of  tbe  suit. 

Solicitors  for  pit.,  A  W.  Johnson ;  for  several  defitr 
Etchet,  Sadler,  D^free  and  Austen. 

Friday,  Dec  11. 

CuDur  V.  Smedlkt. 

Pfaeliee — Award— Ritle  of  court— Uotion  not  er 

parte — Costs. 
When  an  agreement  by  the  parties  to  a  suit  has  htes 
sanctioned  by  the  court,  that  aU  matters  in  dijfO' 
ence  between  the  parties  should  be  sslmiUed  to- 
arbitration,  a  motion  to  make  the  award  of  the  erii- 
■  trator  an  order  qf  the  court  ought  not  to'bi  madt 
ex  parte. 

In  this  case  an  agreement  had  been  entered  iale  ly 
alt  the  parties  to  tbe  snit,  on  tbe  1  Ith  April  1860,  tliit 
all  matters  in  difference  between  them  shonU  be  aaW 
milted  to  arbitration ;  the  agreement  bad  been  confirmed 
by  ordkr  of  the  court,  and  an  award  had  been  nude  ii- 
pursuance  sf  it. 

Bagshawe,  for  tbe  pits,  in  the  suit,  sow  moved  tint' 
tbe  award  be  made  an  order  of  tbe  court. 

Osiome  morgan,  for  the  several  defts.,  assenting  te- 
the  motion,  applied  for  the  coats  of  bis  clients,  m  tlit 
groimd  that  the  motion  shonld  have  been  expalt. 
He  cited 

Wood  V.  Taunton,  1 1  Beav.  449  ; 
Dowse  V.  Coxe,  3  Bing.  20 ; 
7%omat  T.  Beau,  2  Cr.  &  Hees^  519, 
to  show  that  the  parties  were  sufficiently  bound  by  tb* 
agreement  and   the   award    in   pursuance  of  it,  etoi 
without  the  final  order  of  this  court.     He  also  referrtd 
to  Rnss.  on  Arbitrstion,  p.  29. 

Tbe  VicK-CuASCELLOB  said  that  he  thought  th«» 
was  sufficient  occasion  for  the  motion  in  this  case,  tsd 
that  it  onght  not  to  be  made  ex  parte.  The  proper 
course  was  to  serve  tbe  other  parties  to  the  snit  wi» 
notice  of  tbe  motion,  though  he  thought  that  estt 
party  should  bear  his  own  costs,  snd  he  shoal* 
therefore  make  no  order  as  to  costs. 

Solicitors  for  the  pit.,  Bolton  snd  GryOs  Bitt. 
Solicitor  for  defts.,  Southgate. 


Thursday,  Nov.  12. 
Williams   v.  Moarrm. 

Creditors'  deed — Volunteer's  covenant  topoyi^ts— 
Proviso  fur  execution  within  limiltd  time — Timsy 
the  essence  of  the  contract. 

it.  voluntarily  covenanted  to  roue  a  fund  for  fcf 
ment  of  a  composition  on  the  debts,  owing  bynf 
father  and  late  grandfather,  to  all  such  'f  ^ 
creditors  as  ihouU  execute  the  deed  of  eomftsM* 
within  a  limited  time.  ._j^ j 

CsrfoM  creditors  executed  within  the  time  slipiMU*, 
and  a  turn  tujkient  to  satisfy  their  eUums  wet 
charged  by  the  covenantor,  by  way  of  ""^WVj 

I     the  (nuteei  of  the  congiosilion-deed,  «•  *••  "* 
estate: 
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hciii,  that  tn  tUt  caie  time  wat  of  the  es$mce    of 
Ikt  contract,  and  that,  ai  agaiiut  enditon  who  had 
txtcuted    in  due  lime,    others  who  had  faiUd  to 
execute  were  not  entitled  to  have  the  benefit  of  the 
deed. 
Semite,  that,  at  againtt  the  covenantor,  in  retpect  of 
(My  mrphu  of  the  <iu»  charged,  there  might  be  a 
tpecial  eqmtg  in  creditor;  who  eould  plead  metahe 
or  fraud  at  the  cauee  of  their  onueeion  to  execute. 
By  an  inilentura  of  the  30tli  Ma;  1854,  the  parties 
to  which  were  tlie  creditors  who  executed  the  deed, 
peraona  acting  as  their  agents  iii  the  negotiations  pre- 
ceding its  execution,  tnuteea  for  the  creditors,  Lord 
Ho<t;n,and  his  eldest  son  Thomas  Mostyn;  after  stating 
that  the  late  Lord  Mostjn  and  his  swn  the  present  lord 
were  indebted  on  judgment  and  otherwise  to  a  large 
amount,  aud  that  Thomas  Moatyn  was  entitled  to  the 
entiiiled   estates  of  which   they  had   been   and   were 
respectively  tenants  for  life,  and  to  other  estates  in 
Tihoaa  modes   of  derolution  from   them,    and    that 
seal  ly  all  these  estates  were  subject  to  heary  charges 
by  way  of  mortgage  or  judgment  ;  Thomas  Hostyn 
ooreoanted  to  raise  by  sale  or  mortgage  of  those  estates 
a  sum  of  money  sufficient  to  pay  all  snch  creditors  as 
sliould  execute  the  deed  within  six  months,  a  compo- 
ation  of  6«.  3d.  in  the  pound,  and  be  was  then  to  have 
from  soch  creditors  a  general  release  of  their  debts. 
Tlie  deed  contnined  a  proriso  that  no  personal  liability 
m  the  part   of  Thomas  Mostyn  should   be   created 
thereby;  and  also  a  proriso  for  extending  the  time 
within  which   erediton  might  come  in  and  execute  the 
deed,  with  the  consent  of  Thomaa  Mostyn,  and  of  a 
majority  of  the  parties  agents  for  the  creditors.    In 
parsuance  of    this   proviso,  by  a  deed  of  the  9th  Aug. 
18S6,  the  time  allowed  for  execution  of  the  oompo- 
iition-deed  was  extended  to  six  mouths  from  the  date 
of  the  former  deed. 

Mo  farther  steps  were  taken  nntil  the  month  of 
June  18S8,  at  which  time  the  composition  on  debts  of 
creditors  who  had  come  in  had  been  estimated  to 
amount  to  62,000/.,  and  by  a  deed  of  the  21st  June 
1858,  Thomas  Mostyn  mortgaifed  certain  estates  to 
the  trustees  of  the  composition-deed  for  that  amount. 

Thomas  Mostyn  died  in  May  1881,  up  to  which 
^ime  so  prac«edings  had  been  taken  by  the  trustees  to 
enforce  their  security. 

They  therefore  filed  their  bill  in  Feb.  1 862  against 
the  executors  and  trustees  of  Thomas  Mostyn,  praying 
that  the  trusts  of  the  composition-deed  might  be  carried 
into  execution  under  the  direction  of  the  cout,  and  for 
an  inquiry  as  to  the  persons  entitled  to  the  benefit  of 
fli't  deed. 

In  the  coarse  of  the  proceedings  in  chambers  to 
•soertaiu  who  were  the  persons  thus  entitled,  claims 
were  brought  forward  by  a  large  number  of  persons, 
who  claimed  on  rarious  grounds  to  hare  the  benefit  of 
tbe  deed,  although  they  had  not  executed  it  within 
tbe  enlarged  time  allowed  by  the  deed  of  the  9th  Aug. 
1856. 

The  chief  clerk  had  expressed  an  opinion  in  favour 
of  the  allowance  of  the  cUims  of  certain  of  these  cre- 
ditors, but  his  certificate  had  not  yet  been  made,  and 
the  defU.  (the  executors  of  Thomas  Mostyn's  will)  now 
■noTcd  for  the  reconsideration  of  the  question  with  s 
view  to  tbe  disallowance  of  these  claims. 

Caime,  Q.  C.  and  Sjpeecf,  in  support  of  tbe  motion, 
sfter  stating  the  facts  of  the  case,  relied  upon  tbe 
terms  of  the  deed  of  covenant,  and  contended  that  time 
was  of  the  essence  of  the  contract.  They  cited  Emmetl 
y.Dewhwtl,  3  Mac.  &  G.  587.  The  creditors  who  now 
claimed  might  be  divided  into  several  classes,  viz. :  1 
Tlxse  who  had  charges  on  the  estates  of  Lord  Mostyn, 
which  they  abstained  from  enforcing,  and  who  had 
is  varieua  ways  assented  to  the  deed,  though  from  one 
aose  or  another  they  had  not  executed  it.  2.  Those 
who  bad  lefruned  bom  execntiog  it  upoo  eertsin  in- 


ducements held  out  to  them  by  the  solicitors  who  ma- 
naged the  transaction.  3.  Those  who  claimed  to  havs 
received  payments  under  the  provisions  of  the  deed,  or 
had  been  informed  that  their  execntion  wss  nnns- 
cessary. 

Daniel,  Q.C.  (RmBlineon  with  him),  for  a  creditor 
coming  within  the  first  class,  contended  that  this  was  not 
a  deed  p  urely  voluntary,  as  their  client  had  an  incnmbranoB  ■ 
on  the  estates,  to  which  the  covenantor,  as  stated  by 
the    deed,    was  entitled ;    this    incumbrance   he   had 
abstained  from  enforcinc,  on   the  faith  of  having  th» 
benefit  of  the  deed.     They  referred  to  the  provisions, 
in  tbe  deed  relating  to  tbe  application  of  the  money 
to  be  raised  in  part  to  the  costs  of  tbe  trustees  in  < 
procuring  its  execution,  as  showing  that  the  trustees 
were  bound  to  obtain  the  signatorss  of  the  TsriooS' 
erediton. 

J.  N.  Higgiu  and  Kaj/,  for  creditors  of  the  second* 
class,  stated  that  they  haid  been  induced  to  abstuB ' 
from  executing  by  the  representations  of  Thomas 
Mostyn's  solicitors,  to  the  effect  that  the  covenantor 
was  anxioua  to  ofifer  them  better  terms  than  wsr»- 
given  by  the  deed.     They  cited 

Nieholton  v.  Tutin,  2  K.  &  J.  18 ; 
WhUmore   r.    T^irguand,    1  J  &  H.  445;   4 
L.  T.  Bep.  K.  S.  38,  102. 
The  provision  in  the  deed  that  such  creditors  who  did 
not  execute  within  the  time  limited  should  not  hav*  - 
the  beoeflt,  "  any  rule  of  equity  notwithstanding,"  could ' 
not  oust  the  jurisdiction  of  this  court : 
acolt  V.  Avery,  5  H.  of  L.  Oas.  811. 
J<Xjff'e  and   Otbome  Morgan,  for  creditors  of  the- 
third  class. — In  one  case  an  offer  bad  been  mads  to- 
execute  the  deed,  and  a  request  that  it  should  be  ssnt 
to  the  party  for  that  purpose,  the  answer  to  which* 
was,  on  the  part  of  the  solicitors,  that  until  the  amount 
of  compensation  wks  paid  it  was  not  nsoessaiy  to- 
execnte  the  deed ;  in  another  case  the  party  had  as- 
sented to  the  deed,  had  been  recognised  by  the  tmstess, . 
and  had  been  allowed  payments  on  sooonnt  of  th» 
oompensation  covenanted  to  be  paid,  aaasat-olF  against 
money  due  from  her  to  Thomas  Mostyn  for  rent.    These  ■ 
facts,  it  was  contended,  raised  a  general  equity  as  against' 
the  covenantor,  arising  from  the  acts  of  parties  as  his-, 
agents,  by  which   their  clients  had   been  induced  t»' 
abstain  from  executing  the  deed.    They  cited 

field  v.  Lord  I^noughmore,  1  Dr.  &  War.  227  ; 
ficron  T.  Mount,  24  Bear.  646. 
Kenton,  Q.  C.  (fVy  with  him),   for  creditors  wb»- 
had  executed  the  deed  within  the  time  fixed,  supported' 
the  esse  of  the  defls. 
C.  Ball  for  tbe  pits. 

Caime,  Q.  C,  in  reply,  as  to  the  claim  of  the  ers- 
ditors  of  the  third  class,  argued  that  their  equity,  if 
any,  rested  on  grounds  which  must  be  made  the  subject 
of  a  distinct  snit. 

The  Vice-Chancbllob  said  that  the  contention 
of  those  creditors  who  now  sought  to  be  admitted  to . 
the  benefit '  of   the  oovensnt    of   Thomas    Mostyn, . 
although  they  had,    from    various  causes,  failed  to 
execute   it   within  the   time  fixed   by  the  deed,  was 
founded  on  a  false  analogy.     Tbe  esses  that  had  been  > 
referred  to  were  those  in  which  s  party  had  handed 
over  certain  property  to  trustees  for  tbe  benefit  of  his 
creditors,  the  consideration  being,  immunity  of  person ' 
and  from  suit,  at  tbe  hands  of  snch  of  those  creditors 
who  should  execnte  the  deed  of  composition ;  so  that 
it  was  immaterial  at  what  time  a  particular  creditor 
nhonld  execute,  for  then,  and  not  till  then,  did  the 
debtor   on    one    side   and  the    creditor  on  the  other 
mutually  obtain   the  benefit  of  the  deed.      Now  there 
was  no   obligation  on  Thomas   Mostyn   to   pay   any 
of  those  debts ;    for  although  some  of  them    were- 
debts  by  judgment  on  the  life-estate  of  bis  father,, 
which  he  hod  purchased,  yet  there   was  no  charge 
created    by    him    on    this    life-estste ;    indeed,   ■» 
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property  was  banded  over  by  bim,  bat  there  was 
«  simple  obligation  at  law  to  band  over  certain 
propoi'Uoiiate  sums.  This  was  not  a  contract  as  to 
how  an  estate,  which  had  been  banded  over,  was  to 
be  administered,  but  bow  certain  covenants  were  to 
be  performed.  In  the  absence  of  any  special  equity, 
'this  court  could  not  extend  the  legal  liability  of  the 
oovensntor;  he  bad  covenanted  to  create  a  certain 
.charge  on  bis  property,  and  it  could  not  be  said 
tbnt  be  was  to  be  bound  to  pay  something  be  had 
never  engaged  to  pay ;  or,  in  other  words,  that  tliis 
"Court  should  enter  into  a  fresh  covenant  for  him.  Nor 
was  the  case  any  stranger  on  the  ground  that  it  was 
sought  to  fix  the  liability,  not  on  Thomas  Mostyn  or 
'iiis  estate,  but  on  a  fund  in  the  hands  of  trustees ; 
for  if  the  fund  raised  bad  been  only  just  enough  to 
pay  6s.  8d.  in  the  pound  to  creditors  who  had  executed 
within  the  time  limited,  they  alone  could,  under  the 
■covenant,  have  claimed  a  share  in  the  fund ;  if, 
«u  the  other  band,  there  bad  been  a  surplus  after 
the  satisfaction  of  all  such  claims,  it  must  have 
been  taken  to  have  been  raised  by  mistake  and  would 
have  been  the  covenantor's.  Was  there  then  any 
special  equity  in  any  of  the  claimants  ?  As  to  the  first 
<l!U9,  be  thought  that  there  was  no  obligation  on  the 
trustees  to  give  notice  of,  or  take  any  active  steps  to 
procure  the  execution  of,  the  deed ;  and  certainly  in 
this  case  time  was  of  the  essence  of  the  contract,  con- 
sidering how  important  it  was  for  Thomas  Mostyu  to 
be  acquainted,  as  soon  as  possible,  with  the  extent  of  bia 
liability  under  bis  covenant,  and  the  inconvenience  to 
<bim  of  being  tied  up  by  it  for  an  indefinite  time.  As 
to  the  second  class,  it  was  clear  that  they  had  an 
4ilternatiTe  offered  them :  on  the  one  hand  to  execute 
the  deed  and  take  the  tumposition ;  on  the  other 
-not  to  execute,  in  the  hopes  of  getting  more : 
they  bad  preferred  the  latter  course,  and  must 
abide  by  their  determination.  There  was  certainly 
more  difficulty  in  the  cases  under  the  third  head,  as  they 
Approached  more  nearly  to  similar  instances  where 
.parties  bad  been  milled,  or  were  put  off  fiom  executing 
bleeds  of  this  sort.  Those  claims  seemed  to  have  re- 
ceived some  sort  of  reoognition,  and  if,  afterpayment  of 
all  creditors  who  had  executed  within  the  time,  there 
remained  a  surplus  in  the  hands  of  trustees,  his 
Honour  was  not  prepared  to  say  there  was  not  in  this 
class  an  equity  which  might  obtain  the  recognition  of 
the  court  But,  aa  against  the  creditors  who  had 
executed,  there  could  be  no  claim  in  the  face  of  the 
.express  provision  that  there  should  b«  no  extension  of 
time  without  the  assent  of  a  majority  of  the  committee 
•who  were  acting  for  the  creditors. 

Solicitors    engaged:    Law,  Huuey   and  Hulbert; 
.Bloxam,  EOuoh  and  Bloxam. 


♦ — -- 

COTTBT  OF  axnBEITS  BENCH. 

Reported  by  Jomr  Thoupsox  and  T.  W.  Sammxas,  Esqre., 
BarrlBters-at-Law. 


Tuesday,  Nov.  24. 
FORDHAM  t;.  Akers. 
Countjl  Court— Jurisdiction—Title — Rtplevia. 
-A  Couniy  Court  has  jurisdiotion  in  actions  ofrtpUvin 
eommoKtd  m  wcA  court,  •even  though  a  question  of 
title  to  a    corporeal  or  incorporeal  hereditament 
should  arise. 

Rule  ntn,  calling  on  Hr.  Gurdon,  the  Judge  nf  the 
"Waltbam  Abbey  County  Court,  Essex,  to  show  cause 
-irby  a  mandamms  should  not  issue  to  compel  him  to 
jisar  this  action. 

It  appeared  that  this  was  aa  action  of  replevin 
ikionght  for  distraining  the  pit's  cattle  damage  feasant 


Cattle  of  the  pit's,  which  had  been  placed  by  him 
upon  certain  Lammas  Land,  in  the  exercise  of  an  allcgtd 
right  of  common,  strayed  on  to  the  deft's  land  which 
adjoined,  tbrongh  a  gap  in  the  deft's  fence.  The 
deft,  thereupon  distrained  the  cattle  damage  feasant, 
and  the  pit.  brought  this  replevin  in  the  Walthtm 
County  Court  When  the  action  came  on  for  trisl 
the  deft,  stated  that  he  disputed  the  pit's  right  to 
put  his  cattle  upon  the  Lammas  Land,  anJ  he  declined 
to  give  bis  consent  in  wrting  (nnder  19  &  20  Vict. 
c  108,  s.  25)  that  the  County  Court  Judge  should, 
notwithstanding  snch  dispute  of  title,  proceed  to  try 
the  cause.  The  Judge  thereupon  refused  to  try  the 
cause,  on  the  ground  that  the  pit.'s  title  to  an  in- 
corporeal hereditament,  namely,  a  right  of  comaioii. 
was  denied  by  the  deft. 

liulxeer  showed  cause. — Prerioosly  to  the  Coontj 
Conrts  Act,  9  &  10  Vict,  c  93,  all  actions  of  replevin 
were  commenced  in  the  County  Court,  but  either  party 
might  remove  it  to  the  Superior  Courts,  or  if  b  the 
course  of  proceeding  any  right  of  freehold  came  in 
question,  the  sheriff  could  proceed  no  further :  (3  BL 
Com.  149.)  Sect.  58  of  9  &  10  Vict  c.  95,  enacts 
that  tlie  County  Court  "  shall  not  have  cognisance  of 
any  action  of  ejectment,  or  in  which  the  title  to  uy 
corporeal  or  incorporeal  hereditaments  shall  be  in 
question."  Then  sect  1 19  enacts  "  that  all  actions  of 
replevin  in  eases  of  distress  for  rent  or  damage  fesssnt 
which  shall  be  brought  in  the  Connty  Court  shall  be 
brought  without  a  writ  in  a  court  held  under  this  Act;' 
and  by  sect  121  it  is  provided  that  "  in  case  eitlier 
party  to  any  such  action  of  replevin  shall  declare  to  tbe 
court  in  which  such  action  shall  be  bronght  that  tbe 
title  to  any  corporeal  or  incorporeal  herFditamentsBia 
question,  and  shall  become  bound  with  two  su&iest 
sureties  to  prosecute,"  &c,  "  and  to  prove,"  Ac,  "then 
and  not  otherwise  the  action  may  be  removed  before  any 
court  competent  to  try  the  same  in  such  manneras 
hath  been  accustomed."  The  decision  in  Ke^.v./famo, 
I  E.  &  B.  855,  shows  no  doubt  that  sect  119  pn 
jurisdiction  in  the  County  Court  to  entertain  all  actions 
of  replevin,  whether  title  came  in  question  or  not, 
subject  only  to  removal  into  a  Superior  Court  in  the 
manner  and  form  required  by  sect.  121.  But  sect,  i 
of  19  &  20  Vict  c.  108,  repeals  sect  121  of  9  «  10 
Vict  c.  96  J  and  sect  25  of  19  &  20  Vict,  c  US, 
gives  power  to  the  County  Court  only  on  consent  in 
writing  of  the  parties  to  try  "  any  action  in  »'"''''"' 
title  to  corporeal  or  incorporeal  hereditamente  shiU 
incidentally  come  in  question."  Sects.  65  and  66  w«« 
also  referred  to.  It  is  submitted  that  these  sections 
leave  sect  58  of  the  first  Act  in  force,  and  that  IM 
judge  had  therefore  no  jurisdiction  to  proceed. 

Phiibrick,  in  support  of  the  rule,  cited  TummeM^' 
Py/e,6  E11.&  B.  582,  and  contended  that  sect.  68  of  9  » 
10  Viet  c.  95  does  not  apply  to  actions  of  replevin,  and 
that  sects.  65, 66  and  67  of  the  19  &  20  Vict  cJM 
are  a  separate  and  complete  legislation  upon  the  pmceri- 
;ngs  in  that  action. 

CocKBUBS,  C.  J.— The  rule  must  be  made  abso- 
lute. The  58lh  section  of  the  first  Act  applies  to  one 
set  of  actions,  and  there  is  a  distinct  series  of  actw" 
relating  to  replevin.  The  last  Act  conUins  a  serna  « 
provisions  on  the  one  hand  enabling  the  replevBor » 
bring  his  action  in  the  Superior  Conrts  upon  certain 
terms,  and  on  the  other  hand  enabUng  the  delt » 
remove  the  action  into  a  Superior  Court  npo"  ^ 
plying  with  certain  conditions  there  set  out.  U« 
tbe  question  of  jurisdiction  did  not  really  arise. 

WiQHTMAN  and  Meuab,  JJ.  concurred. 

Suls  oisolsts- 
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COTJKT  OF  OOHHON  BENCH. 

Krportnl  by  YT.  Mato  snd  Lumxr  Sxitb,  Eaqni., 
Barrlatcrs-at-Law. 

Friday,  Nov.  13. 
RlKOLAHD  V.  LOWKDES. 

A  rbitradon —  Wairer  of  objection  that  award  was 
not  made  in  time, 

A  caH$e  having  been  re/erred,  it  appeared  before  the 
commencement  of  Ihe  arbitration  that  the  lime 
limited  for  the  mating  of  the  award  had  e^^ired, 
and  had  not  been  enlarged  under  ted.  liA  of  the 
Public  Health  Act  1848,  and  Ihe  dtft.,  upon  thit 
ground,  objected  in  writing,  and  verbally  at  the 
termination  of  Ihe  reference,  to  Ihe  arbitrator  pro- 
ceeding to  hear  Ihe  caie.  The  deji.,  however,  look 
pm-t  in  Ihe  proceedings,  cross-examined  pit's  wit- 
neisef,  called  his  oun  witnesses,  and  addressed  Ihe 
nrbitralor : 

Beld,  in  an  action  to  enforce  the  award,  which  was  in 
favour  of  the  pit.,  that  Ihe  deft,  by  acting  as  he  did, 
hod  precluded  himself  from  saying  Oiat  the  arbi- 
trator had  no  juritdielion  to  proceed  with  the 
reference. 

TkU  action  wis  brongbt  tgainit  the  deft.,  who  is 
the  clerk  of  the  Burelem  Local  Board  of  Health,  to 
«buua  the  earn  of  135^.  16<.  as  eompeosation  for 
iuDSLgee,  Mnd  \HL  for  costs  nnder  an  •ward  dated  the 
SOtb  Dec.  1861,  a  copy  of  which  is  hereafter  giren, 
■od  also  a  writ  of  mandamus,  commanding  the  Bnralem 
Local  Board  of  Health  to  levy  a  rate  in  porsnaaoe  of 
the  Public  Health  Act  1848,  for  the  payment  to  the 
pit.  of  the  said  sums  of  mone}*. 

The  cauM  came  on  for  trial  before  Bylea,  J.,  at  the 
Stafford  Hidsammer  Assizes  1862,  when  a  Terdict 
was  taken  by  the  pit.  by  consent  for  the  snms  named 
in  the  declaration,  enbjeot  to  a  special  case  to  be 
■Uted,  and  the  following  case  was  accordingly  stated 
for  the  opinion  of  this  court : — 

CASE. 

In  the  year  1850  the  Public  Health  Act,  11  &  12 
Viet.  c.  63,  was  applied  to  the  town  of  Bnrslem,  in 
Staffordshire,  and  by  rirtae  of  the  powers  therein  con- 
tained the  local  board  of  health  for  that  town  began  to 
lay  down  a  system  of  sewers  within  the  precincts  of  the 
town  for  the  drainage  thereof. 

fJans  Bingland  the  younger,  the  pit.  in  this  action,  is 
the  owner  of  four  houses  in  Waterloo-road,  Boralem, 
and  the  deft,  is  clerk  to  the  Borslem  Local  Board  of 
Health. 

In  the  year  1856  the  said  honses'of  the  plt.were  alleged 
to  have  been  materially  damaged  by  the  operations  ne- 
cesaaiy  to  construct  the  said  sewers,  and  in  1858  ap- 
plication was  made  by  the  plt.'s  attorney  to  the  local 
board  of  health  for  the  town  of  Bnrslem,  through  their 
attorney,  for  compensation,  and  a  request  also  made 
that  they  would  appoint  an  arbitrator,  nnder  the  123rd 
section  of  the  Fnblic  Health  Act,  to -whom  the  matter 
in  dispate  might  be  referre<). 

A  rule  was  subsequently  obtained  for  a  mandamus, 
commanding  the  board  to  make  compensation,  and  this 
rule  was  made  absolute,  but  erentnally  the  pit.,  on  the 
1 7th  Dec.  I860,  appointed  Henry  Ward,  of  Hanley,  in 
the  county  of  Stafford,  to  act  as  arbitrator  nnder  the 
aaid  statate  on  his  behalf,  and  gare  the  said  board  no- 
tice of  the  appointment,  and  required  them  to  appoint 
another  arbitrator  on  their  behalf  within  the  time  re- 
quired by  the  said  statnte,  otherwise  the  said  Henry 
Ward  would  proceed  ex  parte;  and  therenpon,  on  the 
Sod  Jan.  1861,  they  appointed  Richard  Stone,  of  Derby, 
to  act  as  arbitrator  on  their  behalf. 

The  arbitrators  baring  refnsed  to  appoint  so  umpire, 
an  application  was  made  by  the  pit.,  under  the  lS5th 
aeotionof  tbasaid  Public  Health  Ac^  on  the  UtbApril 
1 861 ,  at  the  Easter  sessions,  to  the  Court  of  Quarter  Ses- 


sions for  the  oonoty  of  Stafford,  to  appoint  an  ampir» 
nnder  the  said  sectinn  of  thcsaid  Act, which  was  resisted- 
by  the  board  on  several  grounds,  and  was  refnsed  upon 
the  ground  that  the  pit.  had  not  complied  with  the  rulea 
of  the  Court  of  Quarter  Sessions  by  giving  seven  days' 
notice  to  the  said  board  of  their  intention,  as  required 
by  the  practice  of  that  court. 

The  required  notice  having  been  subsequently  giveo, 
a  second  application  was  made  at  the  Midsummer  ses- 
sions, on  the  3rd  July  in  the  same  year,  to  the  said 
Court  of  Quartet  Sessions,  when  the  court  decided  that 
they  would  appoint  an  umpire,  and  a  Mr,  Johnson  was 
accordingly  appointed.  Mr.  Johnson  was  not  present 
when  the  appointment  was  made,  and  neittier  side  was 
instructed  as  to  whether  be  would  consent  to  act. 
It  is  the  duty  and  practice  of  the  clerk  of 
the  peace  to  make  an  entry  of  the  acts  and 
proceedings  of  the  court,  from  which  the  orders- 
of  the  conrt  are  subsequently  formally  drawn  up, 
and  there  is  no  other  entry  made  by  the  chairman  or 
otherwise  of  motions  or  orders  of  the  kind  referred 
to.  No  order  wonid,  in  the  conrsa  of  practice,  be  for- 
mally drawn  up  unless  the  assent  of  the  umpire  to  act 
had  been  previously  obtained,  but  the  representatioa 
of  counsel  at  the  sessions  would  be  treated  as  sufficient 
for  that  purpose. 

No  assenthad  been  given  by  Hr.  Johnson  or  any  one  on 
his  behalf,  and  the  clerk  of  the  peace  therefore  abstained 
from  making  any  entry  of  or  relating  to  any  nomina- 
tion or  any  appointment  of  an  umpire,  but  if  tha- 
assent  of  Mr.  Johnson  had  been  obtained  or  signified 
before  the  end  of  the  sessions,  and  there  was  time  t» 
communicate  with  him,  the  clerk  of  the  peace  would 
have  then  informed  the  conrt  of  that  assent,  and  mad* 
the  entry  of  the  appointment,  and  the  order  would 
have  been  afterwards  drawn  up  and  an  office  copy  sent 
to  Mr.  Johnson  without  the  further  interveniion  of' 
the  parties.  No  assent  having  bowerer  been  obtained 
or  signified,  no  minute  or  record  whatever  was  made  of 
any  appointment  or  order,  and  none  was  drawn  np. 
The  clerk  of  the  peace,  on  being  subsequently  applied 
to  as  to  what  had  been  done  in  the  matter,  stated 
that  no  order  had  been  made,  his  view  being  that  no- 
order  could  be  made,  the  consent  of  the  umpire  not 
having  been  obtained. 

At  the  following  quarter  sessions,  on  the  14th  Oot. 
1861,  an  application  was  made  to  the  same  Court  of 
Quarter  S«8ions  for  the  appointment  of  an  umpire. 
The  application  was  resisted  by  the  counsel  on  behalf 
of  the  board  on  the  ground  that  a  valid  appointment 
of  umpire  was  made  at  the  Midsummer  sessions,  not- 
withstanding that  no  entry  was  made  of  it  in  tbs 
conrt,  an  j  that  as  the  nmpire  bad  failed  to  make  his 
award  within  the  period  of  three  months  from  the  dat*- 
of  his  appointment,  the  matter  referred  to  him  should 
be  again  referred  to  arbitration,  as  if  no  former  order 
of  reference  had  been  made  pursuant  to  the  provisions 
of  the  said  statute,  and  consequently  that  the  pro- 
ceedings .should  begin  de  novo,  and  new  arbitrators, 
be  appointed  who  might  agree  upon  an  umpire,  and 
that  the  court  having  once  at  the  former  sessions- 
exetcised  its  authority  nnder  the  statute  to  appoint  aa 
umpire,  it  had  no  jurisdiction  or  authority  to  sgsia 
appoint  an  umpire  in  the  same  matter  at  a  subsequent 
sessions  without  the  requirements  of  the  statnte  having 
been  duly  complied  with.  Notwithstanding  tbeae- 
objections  the  court,  after  bearing  the  counsel  for  the 
pit.,  who  dissented  from  the  view  of  the  facts  taken  on 
the  other  side,  appointed  a  Thomas  Johnson  to  b* 
umpire,  whose  assent  had  been  then  obtained,  tba 
chairman  at  the  same  time  saying  that  the  order  was 
made  out  on  the  condition  of  the  applicant,  namely, 
the  pit,  taking  on  himself  the  responsibility  of  its- 
validity.  The  appointment  was  entered,  and  formally 
made  out  by  the  clerk  of  the  peace,  and  the  first 
meeting  was  fixed  for  the  29th  Nov.    .At  that  mesting, 
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tha  local  board  objected  in  writinj;  to  Mr.  Johnson's 
acting  IS  umpire  on  Tarioan  gronndi,  the  main  one 
being  that  the  time  for  making  ihe  award  had  not 
been  enlarged,  pnraaant  to  the  provinions  of  the  124th 
section  of  the  Public  Health  Act  1848.  The  arbitra- 
tion however  proceeded,  and  the  real  qaestion  for  the 
-  opinion  of  the  court  was,  whether  the  attendance  of 
the  defts.  at  the  reference  examining  their  opponent's 
witnesses,  addressing  the  arbitrator  and  calling  wit- 
nesses in  support  of  their  case,  waived  a  protest 
aguinst  the  proceedings. 

Hayei,  Serjt.  (^Btatlet/  with  him),  for  the  pit.,  cited 

BnuUbaw*  c»M,  12  Q.  B.  562 ; 

Tgerma/t  t.  Smith,  6  E.  &  Bl.  ?19  ; 

Palmer  T.  ifetropolilcm  Railteaji  Company,  31 
L.  J.  289,  Q.  B. ;   5  L.  T.  Rep.  N.  S.  542  ; 

Boldtteorth  y.    Wilson,  39  L.  J.  289,    Q.  B. ; 
8  L.  T.  Bep.  N.  S.  434  ; 

PabUc  Health  Act  1848,  sects.  124,  125; 
Luth,  Q.  C.  (i/'i/oAon  with  him),  for  the  defts., 
.cited 

Bolt  r.  Ueadowbank,  4  M.  &  S.  468 ; 

LyceU  r.  TtnnoMt,  4  Bing.  M.  C.  168 ; 

Davii  T.  Priet,  6  L.  T.  Kep.  N.  S.  7 13  j 

Baigh  v.  Haigh,  31  L.  J.  420,  Ch.  i    6  L.  T. 
Rep.  N.  S.  507  ; 

Burland  v.  The  Local  Board  of  Kingiton-on- 
BuU,  32  L.J.  17,  Q.B.;  7  L.T.  Bep.  N.  S.316. 
Bylu,  J. — I  am  of  opinion  that  in  this  case  oar 
Judgment  must  b«  for  the  pit  Ihe  first  objection  to 
which  our  attention  has  been  called,  and  which  has 
been  strongi;  urged  b;  Mr.  Lash,  is,  that  there  was 
an  order  made  at  the  Midsummer  sejisions.  Now,  if 
the  said  "  order "  ia  to  be  undentood  in  the  sense  of 
a  formal  order,  or  STen  of  a  written  memorandum  in 
•the  book  of  the  derk  of  the  peace,  there  was  no  aooh 
thing.  If  it  is  to  be  anderatood  in  the  sense  of  a 
(nhstantial  appointment,  there  was  no  such  thing, 
because  the  party  had  not  accepted  the  appointment 
4own  to  the  next  sessions,  to  wit,  the  Michaelmas 
•essioQS,  and  soppoeing  an  order  oonld  have  been 
-drawn  op,  embodying  the  facts,  what  wonld  it  have 
«Uted  ?  That  A.  B.  was  appointed  snbject  to  his  ac- 
■oeptanoe  of  the  appointment,  and  that  he  had  not 
-accepted,  and  that  being  so,  it  seems  to  me  there  was 
>D0  appointment  whatever  at  the  Midsummer  sessions. 
The  Act  of  Parliament  gives  the  power  to  either  party 
compUining  of  delay  to  go  to  the  sessions  and  apply 
•for  an  umpire  to  be  appointed,  and  it  seems  to  me  he 
<is  at  liberty  to  go  to  any  sessions  within  a  reasonabls 
•time.  Well,  they  go  to  the  next  sessions,  and  then 
the  nmpire  is  appointed  and  the  umpire  agrees 
to  act.  The  hearing  took  pUce  on  the  29th 
Hov.,  which  appears  to  be  more  than  twenty-one 
days  from  the  date  of  his  appointment.  I  agree 
with  my  brother  Hayes  that  the  enlargement  most  be 
made  within  twenty-one  days,  and  it  ia  plain  here  that 
•the  enlargement  waa  not  made  within  the  twenty-one 
days,  and  that  being  so,  there  waa  an  objection  to  the 
joriadictian  of  the  nmpire ;  bnt  what  sort  of  an  objec- 
tion? Not  an  objection  that  he  was  not  the  proper 
person  to  dedde  the  question,  if  he  bad  performed  this 
formal  act ;  not  an  objection  that  he  had  not  jurisdic- 
tion over  Uie  subject-matter.  The  objection  was,  yon 
Imve  not  gone  through  the  form  (not  in  writing,  that 
is  not  necessary)  of  saying  to  yourself  alone  in  yonr 
chamber,  "  I  enlarge  the  time ;"  that  is  all  he  need  do. 
Now,  then,  supposing  that  to  be  a  fatal  objection,  what 
has  he  done,  and  what  have  the  parties  done  ?  They  go 
before  bim  and  ask  if  he  has  performed  the  ceremony, 
and  he  says  he  baa  not ;  and  then  they  say  to  him  in 
«ffect  this:  "  Now  then,  we  will  appear  before  you  ;  if 
jowr  award  i*  for  na,  we  will  avail  ourselves  of  it ;  if  it 
is  agaiast  os,  we  will  not  be  bound  by  it."  They  appear 
-they  cross-examine  the  witnesses,  they  address  the  arbi- 
Xntat  and  they  call  witnesses ;  and  then  they  say,  "  The 


award  is  void,  because,  although  we  appeared,  yet  we 
appeared  under  protest."  Now  they  have  certainly  dted 
several  cases  which  show  that  where  a  tribunal  hss  not 
jurisdiction,  and  a  party  appears  under  protest,  that 
appearance  is  not  to  bind  the  party  protesting.  Thelead- 
ing  case  upon  this  subject,  which  has  been  cited  ever 
since  I  can  remember,  is  the  case  of  ffoU  r.  Uadoe- 
bank ;  bui  what  was  the  objection  ther«  ?  That  «» 
a  case  where  a  proper  special  jury  had  been  struck,  sod 
the  words  of  the  Act  of  Parliament  are  these  :  "  A 
jury  so  struck  shall  be  the  jury  to  try  the  cause,"  The 
party  there  appeared,  and  said,  "  I  am  <»rai>  *<■ 
judice.  The  gentlemen  have  no  more  right  to  try  ay 
case  than  any  twelve  gentlemen  in  the  street."  But 
they  said,  "  If  you  do  not  appear,  the  verdict  shall  be 
entered  against  you."  There,  Lord  Ellenboroagh  ujs, 
be  was  tied  to  the  stake,  and  dragged  on  to  trial.  Thta 
bow  did  he  appear?  He  appeared  under  protest,  but 
the  distinction  between  that  case  and  the  present  it, 
that  in  that  they  were  before  the  wrong  tnbuul,  ia 
this  they  were  before  the  right  tribunal ;  in  that  csh 
there  was  a  substantial  objection,  in  this  there  wst  a 
shadowy  one.  In  Lycett  v.  Tennant  there  was  s 
variance  between  the  writ  of  trial  and  the  issue.  Tlie 
parties  there  had  sent  down  the  wrong  issue  to  be 
tried.  There  the  defect  was  not  as  to  the  jurisdiction  of 
the  jud^e  to  try  the  cause,  but  in  the  issue  to  bs 
tried.  That,  again,  was  a  fatal  objection,  aid  ihe 
party  who  appeared  under  protest  was  allowed  to  dis- 
pnte  the  regularity  of  the  proceedings.  Id  the  case 
of  Dames  v.  Priet,  my  brother  Crompton  does  cer- 
tainly say,  "  We  are  also  disposed  to  think  that,  as  tbs 
arbitrator  persisted  in  going  into  the  coDsidetatios  of 
damages  after  objection  taken  by  the  deft.,  he  did  not 
waive  his  objection  by  attending  subsequent  meetisgi 
ander  protest,  no  oase  having  been  brought  to  ov 
noUoe  in  which  it  has  been  held,  that  a  sabstsaUal 
objsction  has  been  held  to  be  waived  by  sobteqoent 
attendance  before  the  arbitrator  under  proteaL* 
There,  by  a  very  learned  judge,  every  word  tliat 
falls  firom  whom  is  worthy  of  respectful  attenlios, 
it  is  said,  "  We  are  disposed  to  think  j"  bnt  wh* 
was  the  objection  there?  That  the  arbitrator  had 
taken  into  consideration  the  question  of  damagea,  asd 
had  assumed  a  power  with  reference  to  part  of  the  osie 
over  which  he  bad  no  jurisdiction ;  that  agam  wu  » 
substantial  objection.  With  respect  to  the  casa,  A 
Haigh,  which  was  a  decision  of  the  L.  JJ-,  the  sibi- 
trator  had  exclnded  from  the  room  the  son  of  one  of 
the  partiea  and  the  shorthand  writer ;  the  party  bal 
nevertheless  proceeded  with  the  reference,  and,  so  i" 
as  I  can  collect,  even  without  protest.  But  ia  tbat 
case  the  arbitrator  had  misconducted  himself,  and  tha* 
is  no  reason  to  quarrel  with  that  decision  rf  the  L.  JJ- 
With  these  observations  upon  the  eases  cited  I  am  oi 
opinion,  that  aa  objection  such  as  this  which  really 
comes  to  nothing  mot*  than  the  mare  non-ultuanca  of 
certain  words  to  himself  in  his  chamber,  is  wsived  by 
the  conduct  of  the  psrties ;  and  we  should  be  goisf 
against  the  weight  of  authority  and  agaiast  «""""* 
sense  if  we  were  to  send  the  parties  back  on  thatgroosd 
for  the  sake  of  the  defts.,  who  in  every  possible  manner 
have  thrown  a  difficulty  in  the  way  of  asaessinif  the  inn 
to  be  paid  to  the  pit  That  observation  is  not  m«* 
with  reference  to  any  pnjndice  which  ought  eot  lo. 
and  shall  not,  affect  our  decision  upon  any  I""''*"  J? 
law;  it  is  mad*  with  reference  to  the  next  matter  wu* 
we  have  to  consider,  namely,  the  question  ss  to  a  right 
to  a  mantfofflut.  I  say  that  the  right  to  a  "o**^ 
is,  to  a  certain  extent,  within  our  discrstion.  The 
difficulty  that  occurred  to  me  WM  this,  «h«t  * 
interval  between  1856  and  1858  wm  not  very  »»- 
factorily  aooonnted  for.  I  think  that  the  »onl 
"  incurred "  must  be  raid  with  lefeiwoe  to  t»s 
nitimata  asoertaiument  of  the  amonnt,  for  it  is  ■'^P'"' 
bla  to  make  a  rate  which  I  presume  would  idcW* 
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'the  oasts  of  the  proceediugs  nDtil  jrou  know  what  ths 
<lec>aioa  is  or  is  likeljr  to  be ;  therefore  there  is  no 
objeetioo  to  far  as  regards  the  time  that  has 
-elapsed  since  the  year  1858.  But  between  1856  and 
1 858  the  time  is  not  satisfactorily  acooanted  for.  Yet 
when  we  see  what  has  been  tlie  cunduct  of  the  defts. 
as  to  that  part  of  the  case  which  we  do  nnderstand, 
I  cannot  help  thinking  that,  if  there  had  been  anything 
to  be  said  which  would  have  assisted  them  with 
respect  to  that  interral,  it  would'  have  been  said;  and 
as  we  decide  for  the  pit.  we  are  bound  to  du  him  full 
justice,  and  give  him  the  only  remedy  he  has  iu  his 
right  to  a  ma»damut. 

Kkatixq,  J. — 1    am  of  the  same  opinion.    The 
distinction  which  my  brother  Byles  has  taken  with 
reference  to  all   the  cases  dted  seems  to  me  to  be  a 
Talid  one  upon  the  only  question  on  which  some  doubt 
might  have  been  entertained  as  put  forward  in  the 
4n:giunent   by  Mr.  Lnsb,  namely,  as  to  how  far  the 
attendance  of  the  parties  before  the  lunpire  did  or  did 
not  waive  the  objection,  which  I  aUo  agree  did  exist  at 
that    time,    that  the     arbitrator    had  not    enlarged 
ths  time  within  the  twenty-one  days.    Now  that  dis- 
tinction runs  through    all    the  cases,    and  will  be 
found  to  reconcile  all  the  cases  where  it  has  been  held 
that  such  an  attendance  or  appearance  of  the  party 
<Ud  not  waive  the  objection;  the  objection  was  one  to 
the   tribunal   before   which  the  party    appeared,  the 
«bjeetion  being,  "  I  am  before  the  wrong  tribunal," 
and  that  cannot  be  waived.     None  of  the  oases  which 
-were  cited  with  reference  to  arbitrators  struck  me  with 
much   force,  except  the   case    of    Daoiei    v.  Price 
and   tliere    my    brother   Crompton  says  that   be  is 
-dispoeed  to  think  that  the  appearance  of  the  party 
there  did  npt  waive  the  objection,  the  objection   being 
that  the  arbitrator  was  assuming  to  himself  jnrisdio- 
tioa   over  a  subject-matter  which  the  parties  never 
agreed  to  invest  him  with  ;  and  he  also  says  that  no 
•case  bad  been  cited  in  which  the  appearance  of  the 
jarty  under  protest  had  been  held  to  waive  a  snb- 
atantial  objection,  and  he  was  disposed  to  think  it  had 
not  beiin  waived  in  that  cue.     But  the  judgment  of 
the  court  did  not  proceed  even  upon  that,  but  npon 
this,  viz.,  that  the  declaration  was  upon  the  express  sub- 
mission of  the  parties,  and  not  upon  an  impUed  sub- 
miasiou  arising  from  the  acta  of  either  of  the  parties 
.daring  the  course  of  the  reference.     What  was  sought 
to   be  done   there  was  iu  truth  to  alter  the  terms  of 
the  submission   by  ths  conduct  of  the  parties  during 
the  reference,  and  that  was  what  the  court  held  coulil 
not  in  that  case  be  done.     But  I  must  say  that  I 
should  have   been   surprised   if  any  case  could   have 
been  adduced  to  sustain  the  defts.  in  this  objection, 
•because  it  appears  to  me  to  be  a  contradiction  in  terms 
to  say  that,  having  protested  that  there  was  no  juris- 
4iiction  in   the  arbitrator,  the  party  is  not  merely  to 
attend  to  watch,  but  is  to  call  witnesses,  and  to  tuh 
mit  bis  ease  to  the  judgment  of  the  party,  and  that 
then,  if  the  award  Im  agaiust  him,  he  may  set  it  aside, 
but  if  in  his  favour,  he  shall  be  permitted  to  maintain  it. 
£ntirely  agieeing  with  the  views  expressed  by   my 
brother  Byles,  I  think  the  objection  on  the  part  of  the 
4efta.  cannot  be  sustained,  and  that  the  plL  is  entitled 
to  our  judgment.    If  he  is  entitled  to  our  judgment, 
-then  the  question  comes,  should  the  ma)K<aiiiiw  go  ? 
New  I  think,  notwithstanding  the  ingenious  argument 
of  Hr.  Lush,  that  the  board  may  be  ao  well  provided 
with  funds  that  it  does  not  neceMarily  follow  that  they 
are  obliged  to  make  a  rate;  that  practically  the  only 
remedy  this  party  has  is  to  a  maadtmuu  to  make  a 
rata.     If  they  pay  him  out  of  funds  without  making  a 
rate,  and   we  should  ever  hear  of  it  again,  in  that 
-ovent  we  probably  should  be  disposed  to  endeavour  to 
-discover   a   possiole  construction    in    favour   of    that 
being  a  discharge  in  obedience  to  the  mandamm  on 
4he  part  of  the  Board  of  Health.      With  reference 


to  the  operation  of  the  89th  section  of  the  Board  of 
Health  Act  as  a  law,  which  was  alto  rsferred  to  by 
Mr.  Lush  with  regard  to  the  question  as  to  the  six 
months'  limit  of  time,  it  teems  to  me  that  the  time  wa 
are  to  look  to  is  the  period  which  has  elapsed  betweea 
the  six  months,  and  therefore  the  objection  founded  oa 
the  terms  of  the  89th  section  must  fail.  For  thess 
reasons,  and  for  those  stated  by  my  brothjr  Byles,  our 
judgment  must  be  for  the  plb,  both  upon  the  questiooa 
referred  and  the  mamlaiim: 


BEQISTBATIOil  APPBAU 

Tuadttjf,  Nop.  17. 

Robinson  (app.)  «.  Dunkley  aud  akothbb,  Over- 
seers of  the  Parish  of  St.  Sepulchre  (resps.) 

Election  hue — Counlg/raiushiie— Member  <jf  bmUUajf 
locietg. 

The  elatmant,  a  member  of  a  building  aocieig,  pur- 
chased  landqf  He  annual  value  ofZl.  and  mortgaged 
it  to  the  eocietgfor  73/.,  the  amount  of  the  purchaee- 
moneg  which  theg  had  advanced,  and  which  ha 
toot  (o  repag  bj  mottthig  butalmentt,  amounting  to 
42.  per  annum.  If  theie  acre  not  dulg  paid,  the 
locietg  had  power  to  enter  into  pouettion.  7lLhad 
been  repaid  to  the  tociely  prior  to  the  3\et  Jtm.pre- 
ceding  the  time  when  the  daim  wa$  made,  and  the 
remaining  2i,  had  been  paid  prior  to  the  revition  of 
the  litU: 

Held,  that  the  claimant  had  a  freehold  interest  in  the 
land  of  the  value  of  iOi.  per  anmtin,  and  wa$  there- 
fore entitled  to  tmte. 
The  following  case  was  stated  for  the  opinion  of  the 

court  by  the  revising  barrister  for  South  Korthamptoa- 

shire  :— 

CASE. 

At  the  court  held  on  the  28th  Sept.  1863,  at  North- 
ampton, for  the  revision  of  the  list  of  voters  for  th« 
parish  of  St.  Sepulchre,  Northampton,  Francis  Charlet 
itobinson,  the  younger,  duly  objected  to  the  name  of 
Charles  Derby  being  retained  on  the  list  of  voters  for 
the  said  parish  of  St.  Sepulchre.  The  name  of  Oliarlea 
Derby  appeared  upon  the  list  of  persons  claiming  to 
be  entitled  to  vote  thus,  to.: — 


JtS 

aiTMt.  Um,  or  oth«r  Ilka  plM* 

!* 

In  this  iMTUh  or  toWMblp, 

!^ 

aad  ouibororinim  (irur) 

Malar* 

whora  Uo  propwtj  U  iHaMO. 
or  oane  of  tho  proportr,  If 

'h 

Piu«    or 

at 

koowD  by  onr,  or  niw  of 

•bod^ 

■lulllca- 

Ibo  ooetunrios  loowit;  or.  If 

Ij 

rootojurso*  tbaa  Uio  noiMOO 

Uoii. 

of  tho  owneiv  of  tiio  profMrtj 
oot  of  whioh  ooek   Mt  b 

loMlo(,  or  MOM  of  tbooi.  ond 

8 

tho  oluiatloD  of  tho  proporty. 

Derby. 

'%^^^' 

Freehold 

Marriott-Street,      Kinga- 

Charlea 

boUdhig 

thorpe-road,       North- 

amptoa 

land. 

ampton. 

The  facts  of  the  case  as  proved  were  aa  follows:  — 
Charles  Derby  is  a  member  of  a  freehold  land  and 
building  society  in  which  he  held  one  share. 

The  society  advanced  the  purchase-money  of  tba 
land,  732.,  tome  years  since  and  the  voter  mortgaged 
the  property  to  secure  the  monthly  payments  due  upon 
his  share,  amounting  annually  to  42.,  and  upon  failure 
of  the  payment  by  the  voter  of  his  instalments  for  a 
certMn  limited  period  the  society  is  entitled  either  to 
suspend  enforcement  of  payment,  or  to  enter  upon 
possession,  and  the  voter  it  entitled  to  redeem  the  pro- 
mises by  the  payment  of  these  monthly  instalments 
alone  without  any  other  payment  of  principal.  The  fund* 
of  the  society  arise  ont  of  the  monthly  payments  of 
the  members,  which  are  for  the  proportiunal  benefit  of 
the  members.  It  wss  proved  before  me  that  the  whole 
money  paid  up  by  the  claimant  was  732.,  and  that  tho 
annual  value  of  the  property  was  32:  for  bwldiag  par- 
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pows,  and  that  during  the  pnst  jear  ending  in  Jane 
last,  he  had  paid  instalments  back  to  the  society  to  the 
amoDnt  of  4^,  21.  whereof  bad  not  been  paid  before 
the  1st  of  Jan.  last 

It  nas  contended,  on  the  part  of  the  objector  to  the 
Tote,  that,  as  the  annual  value  as  admitted  by  the  claim- 
ant was  less  than  the  annaal  payment  made  by  the 
claimant  to  the  society,  there  was  no  freehold  worth 
40>.  per  annum.  I  was  of  opinion  that  upon  these 
facts  the  claimant  was  progressing  towards  the 
acquisition  of  his  freehold,  which,  when  fully  paid  up, 
would  hare  coat  him  73/.,  of  which  he  had  paid  7U. 
before  Jan.  1863,  and  this  baring  been  completed  by 
the  payment  of  the  remaining  21^  in  Jnly  last,  I 
found  that  be  had  a  freehold  prior  to  the  Slat  Jan. 
last  of  the  value  of  40i.  per  annum,  and  therefore  I 
retained  bis  vote. 

If  I  was  right  in  thus  finding  the  value,  according 
to  the  above  facts,  the  claimant's  named  ought  to  be 
retained.  If  I  was  not  right  ths  claimant's  name 
ought  to  be  rejected.        (Signed) 

W.  H.  R.,  Bevising  Barrister. 
Markkam  for  the  app. — The  purchase-money  of 
the  estate  was  73/.,  and  the  annaal  value  iU,  but  then 
there  was  a  mortgage  on  it,  and  the  annual  payment 
was  it  By  8  Hen.  6,  c.  7,  it  is  enacted  that  knights 
of  the  shire  shall  be  cboaen  by  peoplo  who  "shall 
have  free  land  or  tenement  to  ths  value  of  40a. 
by  the  year  at  the  least  above  all  charges."  Now,  is  this 
an  estate  of  free  land  of  the  annual  vslne  of  40s.,  free 
of  all  charges?  The  case  finds  that  on  the  3Ut  Jan. 
li«  had  paid  71/.  of  the  purchase-money  of  the  eslats, 
bnt  inasmuch  as  it  waa  subject  to  an  annual  payment 
of  411,  and  only  received  32.,  the  annual  vidne  is 
nothing.  [Btlbs,  J. — But  he  pays  that  onacconnt 
of  principal.]  Principal  and  interest.  The  case  finds 
that  the  annual  payment  was  4/.,  and  in  considering 
irbetber  this  is  a  good  vote,  the  only  test  is  the  annaal 
value  free  of  all  charge.  The  revising  banister  was 
of  opinion  that  he  was  progressing  towards  the  acquisi- 
tion of  the  freehold ;  now,  I  contend  that  he  is  not  en- 
titled to  a  vote  till  be  has  got  bis  land  free  of  all 
charge ;  it  will  not  do  that  he  is  progressing  towards 
it.  If  a  man  takes  a  step  here  he  may  be  said  to  be  pro- 
gressing towards  Scotland,  bat  he  is  not  in  Scotland. 
The  only  question  here  is,  is  this  a  charge  ?  In  Cop- 
land V.  BartUtt,  18  L.  J.  50,  C.  P.  Wilde,  C.  J., 
speaking  of  "  charges,"    says    that,   "  interest  on  a 

mortgage  is  a  '  charge  '  upon  th«  estate 

If  the  owner  of  an  estate  receives  20f.  with  one  band, 
and  at  the  same  time  pays  30*.  with  the  other,  he  has 
not  left  that  quantum  of  interest  in  ths  estate  which 
the  law  contemplated  be  should  have  as  a  qualification 
for  »  vote." 

L«e  V.  Eutehiuon.  20  L.  J.,  N.  S.,  4,  C.  P. ; 
BtamuH  v.  0»er$eer$  of  Stoke,  21 L.  J.,  N.  S.,  9, 
C.  P. 
[Eble,  C.  J. — ^The  mortgagor  has  paid  all  principal 
and  interest  except  il. ;  now,  is  ther*  any  cass  to  show 
that  hs  is  incapacitated  from  voting  because  this  42. 
remainsdue  ?  Bylss,  J. — The  distinction  between  your 
case  and  Copland  v.  BarlUtt  is,  that  in  that  case  the  re- 
vising barrister  did  not  find  how  mnch  principal  and  in- 
terest still  remained  to  b«  paid.]  The  society  could  enter 
and  take  possession  if  the  interest  waa  not  regularly 
paid ;  how  then  could  he  be  said  to  have  the  freehold  t 
[Bylks,  J, — They  could  only  enter  subject  to  the 
equity  of  redemption.] 
No  counsel  appeared  for  the  resp. 
Erlb,  C.  J. — I  am  of  opinion  that  the  revising 
barrister  was  right.  The  difficulty  that  I  have  bad 
in  deciding  the  case  has  arisen  from  the  decision 
in  C<^>land  v.  BartlttU  In  that  caae  and  in  the 
present  one  the  party  taking  land  under  a  building 
aociely  was  bound  to  pay  monthly  instalments,  which 
exceeded  per  annum  the  annaal  valns  of  the  pro- 


perty, and  in  each  of  them  the  mortgagor  hsi 
nut  paid  all  the  instalments.  I  think  that  with 
reference  to  the  distinction  between  the  two  cases  the 
proper  course  is  to  look  at  tba  substance  of  the  trans- 
action and  the  nature  of  the  charge  which  the  party 
has  to  pay.  The  claimant  here  was  to  pay  ^ZL,  and 
when  he  has  paid  that  he  is  owner  of  a  freehold 
interest  of  the  value  of  Zl.  per  annum.  At  the  timt- 
the  revising  barrister  bad  to  ascertain  his  interest  he 
had  p«d  7R,  be  had  never  been  in  arrear,  and  ac- 
cording to  the  contract,  the  remaining  40s.,  to  make 
him  the  absolute  freeholder  would  be  due  between  the 
31st  Jan.  and  the  time  of  the  revising  barrister's 
silting.  On  the  3Ist  Jan.  be  had  paid  711.  of  the 
73/.,  which  was  to  give  him  a  value  of  3/.  per  annum, 
and  the  revising  barrister  says,  "  I  find  the  value  of 
that  interest  to  be  more  than  40>.  per  annum."  I 
think  he  was  right  in  that  finding;  the  claimant  hers 
has  40s.  to  pay,  and  then  he  ha*  31.  per  annum  for 
him  and  his  heirs  for  eter.  That  is  ths  distinctioa 
between  this  case  and  Copland  v.  Bartlett  In  that 
case  the  court  asked  the  coonsel  arguing  the  case, 
what  was  the  value  of  the  mortgagor's  interest 
at  the  time  ?  bow  mnch  bad  ho  paid  ?  had  be 
become  entitled  to  nn  interest  of  the  value  of  40i: 
per  annum  ?  And  Maule,  J.  says  that,  as  the  learned 
counsel  declined  to  send  the  cass  down  to  be  teetated  la 
order  to  ascertain  the  value  of  his  interest,  he  must  be 
presumed  to  have  done  so,  for  the  best  of  reasons,  because, 
if  a  return  was  made,  it  would  show  that  it  was  not  of 
the  annual  value  of  40s.  The  court  therefore  came  t»' 
the  conclusion  that  if  the  revising  barrister  had  found 
an  interest  that  amounted  to  40j.  per  annum,  and  n- 
maoh  money  bad  been  paid  off  as  vested  an  interest  m 
him  to  that  extent,  they  would  have  held  him  qoali- 
fied ;  because  that  waa  left  in  doubt  be  was  disquali- 
fied beyond  all  qaeetion.  Here  the  revising  banister 
finds  tbst  the  mortgagor  had  an  interest  of  the  vila» 
of  40s.  per  annum,  and  he  gives  the  facts  which  led 
him  to  that  conclusion — facts  which  were  left  imforad 
in  the  former  cas4,  and  which,  if  they  had  been  toatiy 
would  have  led  to  a  difiTerent  result.  I  thuk,  dxie- 
fore,  the  decision  should  be  affirmed. 

Williams,  J. — I  am  of  the  same  opinion.  I  thiok 
the  revising  barrister  was  right,  and  I  agree  with  the 
view  he  has  taken  of  the  point.  But  it  has  been  Slid 
that  we  cannot  come  to  this  decision  without  diffefii>( 
from  the  dedsion  in  the  case  of  Copland  v.  Berlin 
But,  in  my  opinion,  when  that  case  comes  t*  be 
narrowly  examined  it  would  seem  that  the  point  opea 
which  this  case  tarns  was  not  raised  in  that  esse. 
The  real  contest  in  that  ciso  wis  this ;  It  was  con- 
tended on  the  part  of  the  claimant  that  the  statute!, 
by  enacting  that  the  mortgagor  in  possession  wu  t> 
vote,  gave  him  a  right  to  vote  irrespective  of  whithii 
interest  was  when  the  incumbrance  was  taken  into 
consideration ;  and  the  court  decided  two  points  in  the 
caae :  first  of  all,  that  by  ivaaon  of  the  lingnige  of 
other  statutes  upon  the  question  of  the  qualificstion  of 
voters,  the  word  "  mortgage  "  was  a  charge  within  the 
meaning  of  the  sUtute  of  Hen.  6,  and  Ibat  theiefoi* 
the  enactment  that  enabled  the  mortgagor  in  pooee- 
sion  to  vote  must  be  considered  to  give  him  that  right 
supposing  be  bad  40s.  a-year  free  from  chaisn^ 
and  then  the  second  point  decided  was,  that  the 
incumbrance  which  the  member  of  this  building 
society  has  is  a  mortgage  within  the  meaning  of  »'"' 
rule.  Then  in  the  conne  of  the  argument  it  •»» 
snggeeted  that  perhaps  hero  the  mortgagor  had  an 
interest  of  the  value  of  more  than  40».  '"T*^ 
dedocting  the  amotmt  of  th«  inenmbrance.  Bnt  the 
facts  in  that  cass  were  imperfectly  suted,  ind  the 
court  being  apprised  u{  that  fact  pot  it  to  the  conniel 
arguing  the  case,  "Will  you  venture  to  have  the  css» 
amended  ?  "  Ho  declined  to  advise  the  psrties  to  hs» 
that  inquired  into,  theiafore  it  was  olsar  the  <Bts» 
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yna  not  of  tha  valae  of  40i.  a-y«ar  when  yon 
Redacted  the  incnmbrimce.  Nuir,  here  it  U  clew,  as 
found  bjr  the  revising  barriater,  and,  that  being  so,  the 
«Uiniaut  has  a  right  to  bis  rote. 

Bri.ES,  J. — I  am  of  the  same  opinion,  and  were  it 
not  fur  the  case  of  Copland  v.  BartleU  I  should  bsTe 
«nt«rtained  no  doabt.  As  the  facts  are  stated  the/ 
amoant  lo  this:  A  man  has  an  equitiible  interest  and 
«  beneficial  interest  in  an  estate  of  73/.  to  the  extent 
of  7U.  and  that  7 U  is  worth  more  than  40(.  a-;ear, 
«zclasive  of  all  charges;  that  gives  him,  as 
the  mortgagor  or  partj  beneficially  interested 
within  the  sutates  of  Will.  4  and  Victoria,  a 
vote.  I  certainly  was  embarrassed  at  first  by 
(be  case  of  Copland  v.  Barllett,  but  in  that  case 
the  distinction  already  pointed  out,  open  a  careful 
-examination,  seems  to  be  perfectly  well  founded.  In 
that  ease  the  value  of  the  beneficial  interest  was  not 
ibund,  and  thererore  it  did  not  appear  that  the  allot- 
ment to  him  was  of  the  value  of  40s.  a-year.  I  cannot 
lielp  thinking  that  the  counsel  there  ought  to  have 
fioioted  out  the  distinction  between  the  payment  of  in- 
terest in  respect  of  principal  and  where  a  man  pays  off 
4h»  principal,  and  when  be  has  psid  all  claims  gets  the 
Talue  m  another  shape  in  augmentation  of  the  value  of 
Iiis  beneficial  ioteiest.  I  therefore  cannot  help  tbink- 
iog  the  principle  wrong  which  would  reduce  the 
Talue  of  a  beneficial  interest  by  sums  paid  from  year 
to  year  in  diminution  of  the  principal:  if  it  were 
acted  on,  it  would  come  to  this — ihat  if  a  man  mort- 
gtgf  an  estate  for  500/.,  the  value  of  which  is  400L 
»-year,  and  he  has  to  pay  500/.  in  the  course  of  the 
£nt  year,  he  would  have  no  beneficial  interest  at  all 
during  tlie  course  of  the  first  year.  So,  if  you  were  to 
look  at  the  legal  relations  existing  between  the  parties, 
there  wonld  be  the  same  result.  Upon  these  grounds 
I  cannot  help  thinking  the  case  of  Copland  v.  Bartlett 
i»  distinguishable,  and  if  you  take  the  facts  of  this 
-ease,  it  seems  to  me  free  from  all  doubt. 

Kkaxuco,  J. — I  am  of  the  same  opinion.  I  think 
«hat  the  revising  barrister  was  right  The  position  of 
tbe  voter  was  that  of  a  mortgagor  in  possession,  with 
an  incumbrance  upon  the  land,  not  reducing  bis  interest 
in  the  land  below  40f.  That  is  distinctly  found  by  the 
imiing  barrister  as  a  fact,  that  finding  having  been 
-omitted  in  the  case  referred  to  of  Copland  v.  BartleU. 
Looking  at  tlie  case  of  Copland  t.  BartleU,  I  do  not  be- 
4>eiieve  that  thecourt  intended  to  dedde  anything  beyond 
that  whioh  was  decided  in  the  case  of  Lee  v.  BultAmeon. 
That  was  a  case  in  which  land,  of  the  value  of  5i 
Jt-year,  was  aortgaged  for  100/L  It  was  held,  that 
thd  mwtpigbr  there  had  fio  vote,  simply  because  be 
iiad  not  aU  interest  in  the  land  to  tbe  amonat  of 
-40«.  a-year.  In  tbe  present  case  I  think  the  revising 
■banister  was  quite  right.       Judgment  for  tie  retp. 

Attorney  for  app.,  Benry  Smith. 

Maadag,  Nov.  23. 

Wbttslbt  r.  Adams. 

Xibel—PripSegtd  eommunioation — Social  and  moral 

duty. 
-TAs  pU.,  a  member  of  the  congregation  attending  the 
dhtrc4  of  St.  B.,  and  esteemed  by  the  clergy  and 
eongregatien  of  that  eiarcil  ae  a  eealout  and 
nligioue  ston,  vieited  in  the  country,  where  ihe  umu 
Men  temporarily  residing,  a  ifri.  H.,  alio  a  eealout 
memier  of  the  tame  congregation,  and  by  her  he 
vat  introduced  to  the  deft.,  the  incumbent  of  the 
■  country  pariih,  and  to  the  family  of  a  farmer 
named  F.  He  became  on  intimaXe  termi  uiith  thit 
family,  bat  lubtequenily  ditputet  arote,  and  F. 
sued  the  pit.  for  board  and  lodging  and  the  price 
of  a  hone.  Pending  the  litigation,  the  pit.  oom- 
.municttted  aith  C,  one  of  titt  aitittanl-curatet  of 


St.  B.,  who  thereupon  wrote  doom  to  the  dfft' 
begging  him  to  act  at  an  arbitrator  in  the  dispute 
btlaeen  the  pit.  ar,d  F.  The  deft,  declined  to  do 
to.  C.  then  wrote  again  to  him,  exhorting  hin 
at  a  Chrittian  clerggman  and  at  actuated  by  the 
tame  ttrong  marked  religious  seniimenti  which 
prevailed  among  the  clergy  and  congregation  of  ^, 
B.,  to  act  at  a  peacemaker,  a»ui  to  prevent  the 
icandal  which  mtuC  be  caused  to  the  congregation 
of  St.  B.  if  the  action  proceeded.  The  dejh,  in 
reply,  wrote  a  letter  to  C.,  giving  hit  reasons  for 
declining  to  act  as  arbitrator.  The  letter  contained 
various  d^amatory  statements  respecting  the  pit., 
attd  expressed  the  defl.'s  belief  that  it  was  hit  duty 
to  unmask  him  to  C.  This  teller  was  shown  by  C. 
to  Ihe  pit.,  who  thereupon  commenced  an  action 
against  ihe  deft,  fur  libeL  The  deft,  then  came  to 
town,  and  called  upon  Mrs.  U.,  the  person  who  had 
introduced  Ihe  pit.  to  him,  and  complained  to  her  of 
the  way  in  which  he  had  beentreated  by  lite  pit.  and 
alto  by  C.  Mrs.  B.  expressed  a  confident  belief  tluU 
the  d^fU's  bad  opinion  of  Ihe  pU.  was  an  erroneout 
one,  and  that  the  charget  made  againtt  Ihe  pit.  were 
false,  but  she  promised  to  ask  the  pit.  about  thews 
and  to  communicate  to  the  defl.  Ihe  rfsuU  of  her 
inqmries.  She  saw  the  pit,  and  questioned  him 
about  Ihe  imputations  upon  hit  character,  and  ha 
denied  that  then  wtu  any  foundation  for  them. 
With  ihe  plt't  knowledge  the  then  wrote  to  t/i» 
deft.,  ttating  that  the  pit.  denied  the  eharget.  The 
deft,  wrote  back  in  repb/  a  letter  reiterating  the 
charga,  and  ttating  that  if  the  pit  denied  them  h* 
would  be  prosecuted  for  perjury.  Thii  Utter  teas 
handed  to  the  pU.,  who  commenced  a  tecond  action 
against  the  deft,  for  the  libel  contained  m  thi* 
second  letter.  The  actiont  were  oontoUdated,  and 
at  lie  trial  the  jury  found  diat  the  imputatione 
upon  the  pit's  character  were  unfounded,  but  that 
the  letters  were  written  by  the  deft,  bond  fide 
and  without  malice : 
Beld,  that  the  firU  letter  was  privileged  at  being 
written  by  the  </{/}.  tn  the  ditcharge  of  a  social  and 
moral  duty,  and  alto  on  the  ground  that  the  d^t. 
had  an  interett  in  writing  it  ,• 
Beld  alto  (per  Erie,  C.J.,  Wiiliami  and  Keating,  fJ.), 
that  the  second  letter  was  prioileged  as  being  written 
by  the  deft,  in  the  discharge  of  a  social  and  moral 
duty ;  <Md  (fwr  £rle,  C.J.,  WilUams,  Byles  and 
Keatsng,  J  J.),  that  it  wasprinleged  on  Ihe  ground 
that  the  defl.  had  an  interest  in  writing  it, 
Libel. — Two  actions  were  brought  by  tbe  pit.  against 
the  deft,  for  libel,  but  they  ware  ooasolidated  by  a. 
judge's  order. 

The  declaration  in  tha  first  action  stated,  that  the 
deft,  maliciously  wrote  and  published  of  the  pit.  a  letter, 
containing  the  words,  figures,  and  abbreviations  follow- 
ing; that  is  to  say: — "  Stockcross-parsonage,  March 
1 7tb.  Dear  Sir, — I  cannot,  I  am  sorry  to  say,  accede  to 
your  request  for  the  fallowing  reasons :  first,  because 
Mr.  Fowler's  lawyer,  Mr.  Smale,  whom  I  know  to  be 
an  honourable  man,  will,  I  am  sure,  be  quite  ready  to 
compromise  the  matter  instead  of  carrying  it  into  court 
if  Mr.  Whiteley  will  make  fair  overtures  to  him  ;  se- 
condly, because  Mr.  Whiteley's  conduct  has  been  so  bad 
that  I  should  be  sorry  to  have  my  name  in  any  way 
associated  with  him  or  bis  affairs.  To  give  yon  an 
outline  of  all  the  charges  which  I  hear  laid  against  him 
would  occupy  more  time  than  I  have  to  spare  this 
morning,  but  I  will  mention  two  or  three  whioh  I  b»- 
lieve  to  be  well  founded.  Though  only  a  lawyer's 
clerk,  he  passed  himself  off  for  some  time  in  this  parish 
as  a  lawyer  of  considerable  wealth,  and  talked  largely 
about  his  landed  property  in  Kent.  This  enabled  him 
to  impose  on  the  rustic  simplicity  of  the  Fowlers  in  a 
way  which  he  would  not  otherwise  have  done  Under 
the  impression  that  be  was  a  gentleman  of  considaraUs 
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meaiiD,  thej  allowed  liim  from  time  to  time  to  make 
bimtelf  an  anbidden  gaest  at  their  bouse  and  to  send 
bia  eon  to  atay  with  them  for  the  benefit  of  bis  health 
for  a  month  or  two  ;  they  aUo  Bent  him,  at  hia  request, 
poultry,  &c.,  jic,  aod  were  given  to  understand  by  him 
that  full  compensation  would  be  made  to  them  for  all 
the  trouble  and  expense  to  which  he  had  pot  them.  But, 
with  the  exception  of  a  shawl  sent  by  Mr.  Whiteley  to 
Mrs.  Fowler,  they  have  received  no  payment  whatever. 
Last  of  all,  he  iMoght  a  horse  of  Mr.  Fowler,  which  is 
not  yet  paid  for,  and  his  attempts  to  avoid  payment  have 
been  characterised  by  extreme  meanness  if  not  down- 
right dishonesty.     There  are  unpleasant  nmiours  about 
his  being  immoral  and  intemperate,  but  bow  far  they 
are  true  I  am  unable  to  say.  It  grieves  me  very  much  to 
make  these  statements  respecting  a  man  who  evidently 
wiabea  to  be  considered  a  religions  man  and  a  good 
churchman ;  but  inasmuch  as  be  said  a  great  deal  to 
iny  parishioners  about  his  intimacy  with  the  clergy  of 
Su  Barnabas,  I  think  it  my  duty  to  unmatk  him  to 
you,  aod  I  should  be  very  tbankfbl  to  be  enabled  to 
tell  some  of  my  neighbours  that  bis  position  at  St. 
Barnabas  is  not  quite  what  he  led  them  to  suppose  it 
to  be,  and  especially  that  his  official   connection  with 
the  English  Church  Union  had  ceased:" — by  meana  of 
the  commiiting  of  which  grievance,  the  pit.  had  been 
and  was  greatly  injured  in  bis  character  and  credit, 
and  brooght  into  public  acandal  and  disgrace. 
Pleaa:— 1.  Not  guilty.    S.  Justification. - 
The  declaration  in  the  second  action   stated    that 
the  deft,  falsely  and  oialiciouly  wrote  and  psbliahed 
of   the  pit.  a  letter,  oontaining    the  words,  figures 
and    abbreviations    following ;    that    is    to    say : — 
"Stoekcross-parsonage,    May  6th.      Hy  dear   Mrs. 
Horry, — ^Time    will    show    whether    I    have    been 
miainformed   or   not   respeeting  Mr.  Whiteley.     A 
irrit  has  been  served  opon  me,  sod  »  public  inves- 
tigation   must  therefore  take    place.      If   he    states 
«n   oath,   in    the  witness-box,  what  he  has  stated 
to  yon,  eapecially  as  to  the  charge  of  assault,  he   will 
bs  most  certainly  prosecuted  for  perjury,  for  there  is 
not  a  shadow  of  a  doubt  but  that  the  complaint  of  the 
■enraDtgirl  ia  correct.    She  i<  a  person  of  unblemished 
reputation  and  a  oommnnioaot,  and  no  one  can  listen 
to  her  statement  as  I   have  done  without  believing 
•very  word  of  it.    Aa  to  the  story  about  the  farmer's 
wife  and  the  beer  drinking  at  ten  o'clock  on  the  Sun- 
day morning,  I  do  not  attach  much  importance  to  it. 
They  are  charges  of  a  very  minor  consideration,  but 
the  alleged  assault  is  a  very  weighty  accusation.    I 
am  sorry  I  shall  not  be  able  to  call  on  yon  again  for 
some  time.     Until  the  trial  cornea  on  I  shall  be  hardly 
able  to  leave  home,  but  if  you  have  any  inclination  to 
ask  for  fiiriher  information  and  details  my  attorney  Mr. 
Smale,    18,  New   Bridge-street,    Blackfriars,  will  be 
happy  to  see  yon.     With  kind  regards  to  Miss  Hurry, 
aister  Panline  and  yourself:" — by  means  of  the  com- 
mitting of  which  grievance  the  pit.  bad  been  and  waa 
greatly  injured  in  bis  obaraoter  and  credit,  and  brought 
ioto  pnblic  acaodal  and  disgrace. 

Pleas:— 1.  Not  guilty.  2.  That  the  pit  being 
a  married  man  iodeoently  aasauited  the  servant 
girl  referred  to  in  the  aud  letter,  and  then  inde' 
cently  and  dishonourably  solicited  her  to  permit  an  illicit 
and  adulterous  interoonrse  between  the  pit.  and  her,  of 
which  the  said  servant  girl  complained,  and  the  pit. 
made  a  false  statement  to  the  person  to  whom  the 
aaid  letter  was  addressed  with  respect  to  the  matter 
aforesaid,  wherefore  and  because  the  pit.  had  committed 
•Qch  matters  as  alleged,  the  deft,  published  the  said 
alleged  Ubel. 

At  the  trial  before  Erie,  C.  J.,  at  the  sittings  in 
liOndoo  after  Trinity  Term,  the  pit.  proved  the  wriUng 
by  the  deft,  of  the  lettera  set  out  in  the  declarations. 
It  was  further  proved  that  the  pit.  was  a  junior  clerk 
in  tbediambersof  WoodjV.C.    He  waa  also  a  member 


of    the   congregation  of  the  church  of  St  Barsabis, 
at  Pimlico.     Mr.  Cleaver,  to  whom  the  letter  contahed 
in  the  declaration  in  the  first  action  waa  written,  wi» 
of  the  assistaot-coratee  of  St  Barnabas.    Hra. 
Hurry,  to  whom   the  letter  eontaioed  in  the  second 
declaration    was    written,    and    her    daughters  were 
members  of  the  congregation  attending  that  chnrcb. 
The  pit.  and  Mrs.  Hurry  and  her  danghten  took  >a 
active  interest  in   matters   affecting  the    church  and 
congregation,  and  an  acquaintance  existed  between  them. 
In    the   year    1860    Mrs.    Hurry  was   residing  tem- 
porarily  at  Stockcioss,   in    Berkshire,   and  the  plh 
visited  her  there.  He  was  introduced  by  her  to  the  deft., 
who  was  the  rector  of  the  parish,  and  to  the  family  of  a 
fanner  named  Fowler.     He  became  on  intimate  terms 
with    this  family,   stayed   with    his  children  in  thrir 
bouse,  was  supplied  with   farm  and  dairy  pnduce  by 
them,  and  ultimately  bougbt  a  horse  of  Fowler.    The 
servant   giri   alluded   to  in    the  above  letter  to  Mrs. 
Hurry  resided  in  Fowler's  family.    Towardi  the  end 
of  the  year   1861,  Fowler  brought   an  action  again* 
the  pit  for  board  aod  lodging   supplied  to  the  pit. 
and  bis  children,  and  for  the  price  of  the  horse  ;  the 
pit's  defence   to   that   action  was,   that  he  and  h» 
children  bad  resided  i.i  Fowler's   family  as  guests,  s«d 
not  aa  lodgers,  and  that  the  hone  had  been  sent  on 
approbation,  and  tlial  he  had  declined  to  pordiese  it 
Before  thia  action  came  to  trial,  Ur.  Cleaver,  at  the 
nqnest  of  the   ph.,  wrote  to  the  deft,  who  was  a 
person  holding  the  aame  atrong  religious  opinions  that 
were    held    by  the   clergy  and   congrogatioo  at   Si. 
Bamabaa,  asking  him  to  act  as  arbitrator  in  the  matter. 
The  deft  wrote  back,   declining    to  interfere  hi  liie 
matter.    Mr.  Cleaver  then  wrote  again,  exbortiDg  (he 
deft  in  very  strong  terms  to  accept  the  arbitrstioe, 
intimating  that  it  was  bis  duty  to  do  so  as  a  CbrUtna 
minister,  and  that  it  would  be  the  'means  of  prereolinc 
a  grievous  scandal  to  the  congregation  of  St  Barnabai. 
The  deft  wrote  in   reply  the   letter  contained  in  thr 
declaration  in  the  first  action.     Thia  letter  was  haaded 
by  Mr.  Cleaver  to  the  pit.,  who  thereupon  brought  U» 
first  action  mentioned  above.     This  action  having  bteo 
commenced,  the  deft  came  to  town,  and  after  calling 
upon  Mr.  Uddell,  the  perpetual  cnrato  of  St  Bamabj^ 
called  on  Mrs.  Hurry,  and  oomplained   to  her  of  tie 
position  in  which  he  had  been  placed  in  conseqnen* 
of  bis  letter  to  Mr.  Cleaver  having  been  coromnnicatel 
to  the  pit,  and  told  her  of  the   pit's  alleged  im»- 
cendnct    Mrs.  Hurry  expressed  a  strong  opinion  that 
the  pit  was  quite  incapable  of  acting  in  the  manwr 
in  which  be  was  said  to  have  acted,  but  that  she  wonU 
ask  him  about  it,  as  she  was  quite  sure  that  he  won" 
tell   her  the  truth.     She  did   subsequently  ■"«■"  "^ 
quiriee  of  the  pit,  and  on  his  denying  the  truth  « 
the  charges,   she  wrote  to   the  deft,  euting  that  he 
had  done  so.    The  deft,   replied  in  the  letter  ooo- 
Uined  in  the  declaration  in  the  second  action.    Mn- 
Hurry's  letter  bad  been  written  with  the  knowledge  « 
the  pit,  and   he  called  upon  her  soon  after  she  tM 
received  the  deft's  answer,  and  she  gave  him  the  leU«, 
whereupon  he  commenced  the  second  action. 

At  the  trial  the  deft.'a  counsel  contended  that  tw 
letters  were  privileged  communications.  This  l"""™ 
waa  reserved  for  the  opinion  of  the  court  E™*°r 
waa  then  given  on  behalf  of  the  deft  in  support  »n« 
plea  of  juatiflcation  in  the  first  action,  and  the  spw^ 
plea  in  the  second.  Two  questions  were  left  *° 
jnry,  fiiat,  whether  the  charges  conUined  in  the  let«" 
were  or  wet»  not  anbsUnUally  true !  and  »««'J"2. 
whether  the  pit  vrroU  them  without  malice  and  »»" 
JM«  believing  tbem  to  be  true.  The  jnry  "fj^ '" 
the  pU.  on  the  first  question,  with  f<»«T.  ^3 
damages  on  each  libel,  and  for  the  i'f-  """'Sr 
queation.  '  A  verdict  baring  been  entered  aoconunj/ 
for  the  pit  ^^ 

CoUridg*,  Q.C.  obtained  a  rule  to  enter  s  a**- 


Digitized  byLjOOQlC 


Vol.  9.] 


THE  LAW  REPORTER, 


485 


C.  B.] 


Whitilst  v.  Adaus. 


[C.  B. 


■«r  a  Terdict  for  the  deft,  poraaaat  to  leave  resenred, 
«a  tbe  ground  that  the  letters  were  pririleged  comma- 
niestioiu,  or  for  a  new  trial  on  the  groaad  that  tbe 
Terdict  wai  againat  the  weight  of  eridenoe. 

M.  Chamien,  Q.C.  and  Jofct  abowed  cause. — 
Tbe  qaeetion  of  malice  does  not  ariae,  and  it  ought 
not  to  have  been  left  to  tbe  jury.  In  Bromagv  t. 
I'nutr,  4  B.  &  C.  255,  the  role  ie  laid  down  by 
Bayley,  J.  in  tbe  judgment  of  tbe  coart:  "  If  tbe  law 
impliee  such  malice  as  is  necessary  to  maintain  the 
action  it  is  tbe  duty  of  the  judge  to  withdraw  the 
^nestion  of  malice  from  the  consideration  of  tbe  jury :" 
<8ee  also  Com.  Dig.,  "Action  upon  tbe  Case  for 
Defamation,"  G.  5.)  it  is  for  tbe  jadge  to  say  that 
41ie  occasion  did  not  require  the  communication,  and 
■that  it  was  not  pririleged : 

Ttuony.  Emm,  12  A.  &  E.  733; 
Coolia  T.  Wajas,  5  E.  &  B.  328 ; 
Brmn  y.  Croome,  2  Stark.  297  ; 
iVootkoard  v.  Lander,  6  G.  &  P.  548 ; 
Warrm  t.  Warrm,  1  C.  M.  &  B.  250  ; 
Ooitan  r.  Honu,  1  B.  &  B.  7; 
IFeaoHMT.  AiK,  13  C.  B.  836. 
The    first  letter    contained  charges  which  were  un- 
necessary ss    far    as  the  occasion  went,  and   were 
-  inelevant  for  the  purpose  of  justifying  the   deft,  in 
declining  to  become  arbitrator. 

CoUridgt,  Q.C.  aad  H.  Javui  supported  the  mle. — 
Tlie  eommnoications  were  privileged  as  being  made  to 
persons  set  in  motion  by  tbe  pit.  for  tbe  express 
j^nrpose  of  elidting  these  letters.  The  first  lettor  was 
written  by  the  deft,  in  reply  to  an  nrgent  request  made 
by  a  brother  clergyman  who,  if  not  acting  for  the  ph., 
-was  eertaioly  acting  with  his  knowledge  and  approval. 
Tiie  oireumstanoes  were  most  con  Bdeotul.  Mrs.  Hurry 
was  also  acting  with  the  plt.'s  full  concurrence.  The 
Jury  have  expressly  found  absence  of  malice  in  fact, 
and  perfect  bona  jtdet.  Tbe  law  is  laid  down  cor- 
netly  in  Harritm  r.  Buih,  5  E.  &  B.  344.  It  is 
impossible  that  there  should  be  any  legal  definition 
flf  moral  duty.  In  tbe  case  of  Toogood  v.  Spyrinq, 
1  C.  M.  &  R.,  at  p.  192,  Parke,  B.  explained 
the  proper  test  whether  or  not  communications 
•re  pririleged  on  tbe  ground  of  duty.  In  the 
absence  of  any  legal  definition  reference  may  be  made 
to  what  is  said  of  social  and  moral  duty  in  Cicero  de 
Officiis,  lib.  3,  and  Bishop  Butler's  sermon  on  the 
Oorenunent  of  the  Tongue.  Again,  malice  in  fact  is 
««ential  to  tbe  action:  (Starkie  on  Libel,  pp.  xlviii., 
Ixxxir.,  320,321.)  TbenitisforthejudKetotelUhejury 
that  tbe  communication  is  or  is  not  privileged :  (Blacle- 
4jm  T.  Piigh,  2  C.  B.  6 1 1 .)  [Erlh,  C.  J.— We  are  all 
egreed  that,  given  tbe  facte  of  the  case,  it  is  for  the 
court  to  say  whether  or  not  the  communication  is 
priTileged.]  If  the  pit.  bad  a  right  to  make  the 
statement  contained  in  either  letter,  it  cannot  disen- 
title him  to  the  privilege  that  be  bad  some  other 
motive  besides  that  of  discharging  a  duty.  Tbe  test 
-of  ionafidai  is  whether  or  not  tbe  defL  believed  it 
to  be  bis  duty  to  make  the  communication,  although 
he  might  be  mistaken.  [Kbatiho,  J. — If  yon  intro- 
'doce  the  element  of  honest  belief  you  refer  the  ques- 
tion of  privilege  to  the  jury.]  The  real  question  is 
this:  was  tbe  deft,  in  sncb  a  position  that  he  might 
ceasonably  believe  that  it  wss  bis  duty  to  make  the 
communications?  In  this  case  he  clearly  .was,  and 
therefore  the  commnuications  were  privileged. 

Tbe  following  authorities  wen  also  referred  to  in  tbe 
■course  of  the  argument : 

Coxiead  r.  Sichardt,  2  C.  B.  590  ; 

PttUitm  T.  Jonet,  8  B.  &  C.  578 ; 

Peacock  t.  Rti/nal,  Brown.  2nd  part,  151 ; 

Harrison  t.  Btuh,  5  B.  &  B.  344  ; 

Oilpia  r.  Foater,  9  Ex.  615  ; 

SomervilU  v.  Hawk'au,  20  L.  J.  131,  C.  P. 

Pattr  r.  Baker,  3  C.  B.  831 ; 


Child  T.  AJhck,  9  B.  &  C.  403 ; 
Pitt  r.  DonoBon,  1  M.  &  S.  639. 
Erlb,  C.  J. — I  am  of  opinion  that  this  mle  should 
he  made  absolute.  Tbe  action  was  brought  in  the 
first  count  of  the  declaration  on  a  letter  to  Mr.  Cleaver, 
and  in  tbe  second  count  on  a  letter  to  Mrs.  Hurry. 
Each  letter  contains  matter  defamatory  of  the  pit.,  and 
each  contains  matter  sufficient  to  maintain  the  action, 
unless  tbe  circumstances  under  which  it  was 
written  show  that  it  comes  within  the  protection 
afforded  to  privileged  communications.  No  action  lies 
for  defamation  unless  there  he  ihalice ;  but  defama- 
tion pure  and  simple  is  presumptive  evidence  of  malice, 
which  may  be  rebutted,  however,  by  showing  tbe  cir- 
cumstances under  which  tbe  words  were  written  or 
spoken.  The  rule  bss  been  lately  laid  down  in  the 
Courte  of  Ex.  and  Q.  B.,  that  if  the  cironmstances  of 
tbe  case  bring  tbe  judge  to  tbe  opinion  that  a  commu- 
nication has  been  made  in  discbarge  of  a  social  or 
moral  duty,  or  on  the  ground  of  an  interest  on  tbe  part 
of  tbe  party  making  it,  with  a  corresponding  duty  or 
interest  on  tbe  part  of  the  person  receiving  it,  and  that 
tbe  words  complained  of  passed  in  an  hooeat  belief 
that  the  party  attering  them  wss  performing  bis  duty 
in  doing  so,  tbe  judge  is  to  say  that  the  action  fails. 
The  jury  in  the  present  case  have  found  that  the  letters 
wen  written  by  tbe  deft,  under  a  60111!  fide  belief  that 
they  were  true,  and  that  it  wss  his  duty  to  write  them. 
Then  do  tbe  cirxuimstances  show  that  they  were  written 
in  the  discharge  of  any  social  or  moral  duty,  or 
on  the  ground  of  any  interest  ?  I  am  bound  to  an- 
swer in  tbe  affirmative  with  respect  to  both  letters. 
They  were  confidential  communications  in  the  sense 
that  tbey  need  not  have  passed  beyond  the  parties  to 
whom  they  were  written.  Tbe  pit.  had  obteined  a 
great  estimation  with  the  persons  in  authority  at  the 
church  of  St.  Barnabas.  Mr.  Cleaver  was  tbe  eorate 
there.  Mrs.  Hurry  and  her  daughters  were  persuns 
taking  a  deep  interest  in  the  parish.  Then  when  Mra. 
Hurry  and  her  daugbten  were  reaiding  in  lodgings  in 
the  deft.'8  parish,  tbe  pit.  came  down  on  a  visit  to 
them,  and  was  introduced  by  them  to  the  deft.,  and 
became  acquainted  with  the  family  of  Mr.  Fowler,  a 
farmer.  The  pit.  visited  this  family  on  fiiendly  terms, 
aad  took  a  horse  of  tbem  and  hay,  and  in  respect  of 
tbe  nmuneration  for  these  and  for  board  and  lodging, 
there  arose  between  them  disputes  and  litigation — it 
matters  not  what  was  the  result  of  the  litigation — tbe 
award  was,  I  believe,  in  favour  of  the  pit. ;  but,  pending 
the  litigation  the  occasion  for  the  writing  of  these 
letters  ocourred.  The  pit.  applied  to  Mr.  Cleaver,  who 
in  bis  capacity  of  clergyman  of  tbe  parish  in  which  tbe 
pit.  resided,  wrote  to  the  deft,  asking  him  to  join  in  an 
arbitration.  Tbe  deft,  declined,  and  said  in  efiect,  "  If 
you  or  any  of  tbe  clergy  of  St.  Barnabas  wilt  come 
down  to  Stockcross,  I  will  give  you  such  information 
as  will  induce  yon  to  admit  that  I  have  good  ground  for 
my  refusal."  Mr.  Cleaver  then  wrote  long  and  earnestly 
to  the  deft,  asking  him  to  be  a  peacemaker  between  tha 
dispnUnte,  putting  it  to  bim  as  a  person  of  the 
same  marked  religious  opinions  ss  prevailed  at  St. 
Barnabas,  that  it  was  his  duty  to  do  this  and  prevent 
scandal  to  the  members  of  the  congregation  of  St.  Bar- 
nabas. It  was  the  case  of  a  clergyman  of  strong 
religious  opinions  writing  to  another  clergyman  of  the 
same  strong  religions  opinions  exhorting  bim  to  do  what 
was  said  to  be  his  duty.  The  deft,  in  answer 
wrote  the  first  letter,  the  effect  of  which  is  this :  "  I 
cannot  act  as  arbitrator,  and  I  will  stote  why  I  cannot 
do  so.  It  is  my  duty,  as  you  attach  great  value  to 
Mr.  Whiteley's  being  a  member  of  your  congregation, 
to  unmask  bim.  It  is  my  social  snd  moral  doty,  as 
between  clergyman  and  clergyman,  to  give  yon  true 
and  comet  information  concerniog  bim.  Yon  are 
exhorting,  almost  blaming,  me  for  not  acting  as  yon 
I  wish  in  this  matter.    You  are  misteken  in  yont  con- 
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fi<i«nc«,  aad  I  fefl  tint  I  ought  not  to  undertake  the 
•rbil  ration  with  the  knowledge  that  I  have,  and  that 
with  that  knowledge  I  ouKht  to  gire  joa  a  more 
correct  opinion  of  Mr.  Whiteley'a  character."  I 
think  also  thit  it  was  to  tho  (iefl.'s  interest,  if  he 
wished  to  stand  well  with  the  religions  body,  who  con- 
sidered that  he  was  almost  failing  in  his  duty  in  not 
coming  forward,  to  explain  his  reasons  for  not  doing 
80.  With  regard  to  the  second  letter,  the  difficulty  of 
the  deft,  was  greater  than  with  regard  to  the  first, 
because  there  had  been  no  request  made  to  him  by  Mrs. 
Hurry  to  interfere.  Probably  the  pit  knew  that  Mrs. 
Hurry  had  written  to  the  deft.,  and  his  coming  to  her 
house  for  the  deft.'s  letter  would  make  it  appear  that 
such  was  the  fact;  but  still  it  was  the  deft,  who 
initiated  the  movement  of  Mrs.  Hurry,  by  calling  upon 
her  and  making  a  statement  to  her.  But  the  state- 
ment was  made  with  a  fair  regard  to  bis  own  interest 
Mr.  Clearer  had  deluded  him  into  the  belief  that  he 
might  write  confidentially  to  him,  and  he  wrote  under 
the  belief  that  he  was  so  writing  confidentially  to  a 
man  of  Christian  feeling,  and  then  Clearer  gare  bis 
letter  to  the  pit,  and  an  action  was  commenced,  and 
under  the  pressure  of  this  calamity  the  deft,  called  on 
Mrs.  Hurry,  who  had  introduced  tho  pit  to  him,  and 
said  10  her  what  he  thought  might  lead  to  to  a  cessation 
of  the  action.  She  told  him  that  his  opinion  of  the 
pU.  was  a  mistaken  one,  and  that  she  would  see  the 
pit.  and  ask  him  about  it,  and  communicate  with  the 
deft,  on  the  snbject  She  did  see  the  pit,  and  he 
denied  all  the  charges  made  against  him,  and  she  wrote 
to  the  deft  in  great  kindliness  of  spirit,  stating  what 
the  pit  had  said,  and  hoping  for  a  settlement  of  the 
action.  As  the  litigation  then  stood,  in  what  position 
Would  the  deft,  hare  been  if  he  had  sent  no  answer? 
Had  he  not  a  right  to  say,  "  Whiteley  is  not  to  be 
depended  npon.  The  imputations  I  have  made  are 
true,  and  if  be  denies  them  he  will  most  certainly  be 
prosecuted  for  perjury."  If  the  defV.  believed  that  to 
be  true,  and  Mrs.  Harry's  letter  showed  that  she  had 
great  confidence  in  the  pit,  looking  on  him  as  a 
religious  man,  and  as  a  prominent  person  in  the  con- 
gregation, the  deft  discharged  a  social  and  a  moral 
duty  in  saying,  "your  confidence  is  misplaced."  I 
think.also,  that  with  the  litigation  then  pending,  the  deft. 
bad  a  direct  interest  in  not  letting  Mrs.  Hurry's  letter 
pass  as  if  ha  acquiesced  in  it  Thus  the  deft,  discharged 
a  social  and  a  moral  duty,  and  had  an  interest  in  writing 
these  letters.  Judges  who  hare  had  to  deal  with 
matters  of  this  character  have  all  felt  a  difficulty  in 
definio|;  what  social  and  moral  duty  and  what 
degree  of  interest  would  be  sufficient  to  creaU 
a  justification;  but  they  are  clear  that  it  is 
a  question  for  the  judge  to  decide.  I  agree  with 
the  doctrine  cited  from  SUrkie,  that  it  is  necessary 
that  there  should  be  a  means  of  getting  at  a  true  esti- 
mation of  the  character  of  persons  in  regard  to  whom 
we  are  placed  in  a  position  of  confidence.  The  law  of 
privileged  communications  was  first  confined  to  private 
relationships.  The  first  case  on  the  snbject,  that  of 
Peacock  T.  Reynal,  is  the  strongest  example  of  this, 
fur  it  decided  that  a  person  miRht  write  to  a  father 
words  that  were  defamatory  of  his  son  with  a  view  to 
hi.i  reformation  ;  but  that  the  same  words  written  to  a 
intire  distant  relation  would  be  actionable.  The 
rule  became  gradually  extended,  on  the  principle 
that  it  was  to  tho  interest  of  society  to  get  correct 
information  of  the  character  of  its  members.  If 
every  word  that  was  said  were  to  bo  made  the  gronnd 
of  an  action,  cautious  people  would  take  care  that  their 
wonis  were  words  of  praise  only,  and  would  cease  to 
obey  the  dicUtes  of  truth.  The  rule  as  to  privilege  in 
criticising  the  conduct  of  public  men  has  been  extended 
rery  widely  in  modem  times ;  and  so  also  the  mlo 
with  respect  to  the  characters  of  private  men  has  been 
much  exUoded,  ud  in  my  judgment  reiy  wisely. 


[Ex. 


WiLtlAMS,  J. — The  jury  found  thit  tha  deft  acted 
bona  fidt,  believing  the  imputation  which  he  *u 
making  to  be  true.  That  being  so,  he  found  Mr. 
Cleaver  and  Mrs.  Hurry  under  what  he  had  a  right  t» 
believe  was  a  delusion  with  respect  to  the  pit,  who  was 
publicly  eulogised  and  favoured  as  a  religions  wA 
pious  man.  They  stood  to  him  in  such  a  relation  that 
it  was  his  duty  to  undeceive  them  and  set  them  right, 
although  it  would  not  have  been  his  duty  to  procUtv 
the  pit's  delinquencies  in  public.  Applying  the  rale- 
laid  down  in  Barriton  r.  Bush,  these  were  priviltged' 
commnnioations. 

Btles,  J. — The  mle  has  been  dear  since  the  eaia  of 
Toogood  v.  Spyring,  that  "  if  fairly  warranted  by  a 
reasonable  occasion  or  exigency,  and  honestly  made, 
commimications  are  protected  for  the  common  ,eoa- 
renience  and  welfare  of  mankind."  The  mora  cars- 
fully  the  canons  laid  down  there  are  examined,  the  nior» 
carefully  they  will  be  found  to  be  expressed ;  but  tbet* 
always  wHl  b«  a  difficulty  in  applying  them  to  pir- 
ticnlar  cases.  The  first  part  of  the  first  letter  '» 
privileged  as  being  written  in  a  matter  in  which  the 
deft,  was  interested.  He  had  a  right  to  give  his  nana 
for  refnsing  to  accede  to  Mr.  Clearer's  request  But 
then  comes  a  passage  which  it  is  more  difficult  t» 
justify :  "  Inasmuch  as  he  said  a  great  deal  to  my 
parishioners  about  his  intimacy  with  the  clergy  i^ 
St  Barnabas,  I  think  it  my  duty  to  unmask  him  t» 
you,  and  I  should  be  very  thankful  to  be  enabled  to- 
tell  some  of  my  neighbours  that  his  position  at  St 
Barnabas  is  not  quite  what  he  led  them  to  suppose  it 
to  be,  and  especially  that  his  official  connection  with 
the  English  Church  Union  had  ceased."  But  he  nji 
that  he  thought  it  was  his  duty  to  write  as  ha  did, 
and  the  jury  hare  found  that  he  did  think  so.  Both 
the  deft,  and  Mr.  Cleaver  were  zealous,  conscientioD* 
men,  and  it  may  be  considered,  looking  at  the  sacred 
character  filled  by  them,  that  it  was  the  deft's  dnty  te- 
write  the  second-  part  of  the  letter,  and  thus  the  wbolt' 
of  the  letter  will  be  privileged.  The  second  letter  is 
privileged  on  the  ground  that  the  deft  had  an  interest 
in  writing  it  Having  been  served  with  a  writ  is 
what  he  believed  to  be  a  groundless  action,  ha  wrote 
this  letter  believing  that  it  would  be  shown  to  the  pit 
If  it  had  been  written  directly  to  the  pit.  it  would  not 
have  been  actionable,  and  it  was  invited  by  the  pit., 
and  I  think  that,  as  the  aotion  then  stood,  the  deft 
was  interested  in  writing  it. 

Keatcio,  J.  concurred.  Ruk  eibiohU. 

Attorneys :  for  pit,  PeetHam  and  Salt ;  for  deft., 
C.SmaU. 

COUBT    OF    EZCKEQTTEB. 

Beported  by  F.  Bailxt  and  H.  LuoH,  Esqi*.,  Baniiten- 

at-Law. 

Wednadcy,  .Voo.  11. 

Baker  v.  The  Guardians  of  the  Bhxebicat 

Uniok. 

Poor-law  guaritMU — Action/or  debt  ojotiw*— It"*- 
taiion  to  tmtfor  mitg—Exfauion  of  tima  hf  Potr 
[jam  Board— a  4  23  VieU  e.  49,  u.laitdi. 

Tht  32  i  23  Via.  e.  49,  *.  I,  having  enaatd  M 
"  tverg  debt  due  from  the  gnardiam  of  atn/  tauc 
ihall  be  paia  within  the  half-year  in  icJiicA  ike  ft 
ihatt  have  betn  incurred  or  become  dtie ;  or  leilhim 
three  monthi  after  th*  expuvlion  of  neh  halffter 
but  not  afltrwardt ;  provided  that  the  Poor  io» 
Board,  bg  their  order,  moy,  if  they  tee  ft,  titnd 
the  time  vithin  which  neh  payment  ihall  be  vxtJe 
for  a  period  not  exceeding  ttcehe  monlhi  a/ler  tie 
date  of  neb  debt:  " 

Held,  that  an  action  commenced  for  the  rteerery  '■fa 
debt  after  the  expiration  of  the  half-year,  and  '*« 
thret  montit,  in  a  eate  where  tie  oonanowRC  ^ 
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[Ex. 


not  extended  the  time  for  pai/ment,  vxu  not  motn- 
taiaabk,  and  that  a  pUa,  letting  up  those  faofe  at  a 
de/ene*,  uhu  a  good  anneer,  although  at  the  date 
of  the  ianang  qf  the  writ  the  period  to  whioh 
tie  eonuaieeionert  night  have  extended  tie  time 
for  pagment,  had  they  thought  fit  to  do  to,  had 
not  expired. 

JSemble,  if  the  cotnmiuionert  think  Jit  a/tenoardt  to 
extend  the  lime,  a  frteh  action  mag  be  brought  and 
fudgment  in  the  present  aetion  would  not  be  a  judg- 
ment in  another  andfreth  action  brought  wUh  the 
authorilg  oftueh  extention. 
Thue  were  two  aclioni  coiMolidatad  bj  order,  and 

by  an    order    of  Nisi    Prius    refurred    to   a  medical 

■rbitrator,  who  stated  a  special  ease  for  the   opinion 

'Of  the  eoart. 

The  pit.   is    a  medical  officer    of  the   Billericay 

Voioo.      The  defts.  are  the  board   of  goardians  of 

-the  same  onion. 

The  claim  is  for  medical  fees  beyond  the  salary  to 

'wbieh  the  pit.  is  entitled  as  sach  officer. 

The  date  of  the  writ  in  the  first  action  was  9th  Jane 

1862. 
For  the  purpose  of  the  ease,  the  pleadings  are  as 

■fallows ; — 

Daclaration,  hdebiiatut  count. 

Pleas: — I.  Except  utoSiL  lOt.,  never  indebted. 

2.  As  to  the  35/.  10«.  excepted,  payment  into  coart. 

3.  Except  as  to  tba  352.  IO5.  excepted,  that  the  matter 
herein  pleaded  to  was  a  debt,  claim,  or  demand,  in- 

-corred  by  the  defts.,  as  the  guardians  of  a  nnion,  after 
■  the  passing  of  the  Act,  23   Vict.,  intitnled  "  An  Act 
to  proride  for  the  payment  of  debts  ineorred  by  boards 
•  of  goardians  in  anions  and  parishes  and  boards  of  man- 
agement in  school  districts,"  and  that  the  pit.  did  not 
.  commence  any  proceedings  for  the  said  debt  within 
the   half-year    in   which    the  same  was  incnrred    or 
'  became  dne,  or  within  three  months  after  the  expiration 
of  sach    half-year,    nor    has    the   Poor  Law  Board 
granted  any  extension  of  time  for  the  payment  of  the 
aaid  sapposed  debt  or  any  part  thereof,  nor  was  this 
aotiun  commenced  within    the   time  limited   by    the 
atatate  in  aucb  case  made. 

The  defts.  affirm  and  the  pit.  denies  that  the  third 
plea,  assoming  it  to  be  good  in  law,  is  an  answer  to 
'the  pit's  claim. 

The  pit.  also  affirms  and  the  defts.  deny  that  the 
third  plea  is  bad  in  snbstance. 

The  qnestion  for  the  opinion  of  the  court  is,  whether 
>  the  third  plea  is  not  bad  in  substanee,  and  the  pit. 
.  entitled  to  have  judgment  arrested  on  it. 

The  22  &  23  Vict.  c.  49,  s.  1,  enaots  that, 
"  With  respect  to  any  debt,  claim,  or  demand 
which  may,  after  the  passing  of  that  Act  be  lawfally 
'  inoutred  or  become  dne  from  the  goardians  of 
«ny  union  or  parish,  &a,  such  debt,  &c.,  shall 
be  paid  within  the  half-year  in  which  the  same 
aball  hare  been  incnrred  or  become  due,  or  within 
three  months  after  the  expiration  of  such  half-year, 
but  not  afterwards ;  the  commencement  of  such  half- 
year  to  be  reckoned  from  the  time  when  the  last  half- 
jear's  accoant  shall  or  ought  to  have  been  closed 
suMiordingto  the  order  of  the  Poor  Law  Commissioners  or 
Poor  Law  Board ;  provided  that  the  Poor  Imw  Bowrd 
bg  their  order  mag,  if  they  uefit,  extend  the  lime 
within  which  ancli  payment  shall  be  made  fur  a  period 
not  exceeding  twelve  months  after  the  date  of  such 
debt,  claim,  or  demand."  And  sect.  4  of  the  same 
Act  enacts  that  "  If  any  pertou  claiming  any  debt  or 
demand  shall  hare  commenced  or  shall  hereafter 
eammence  proceedings  in  any  oourtof  law  or  equity,  or 
before  any  justice  or  other  competent  aothority  within 
the  time  hereinbefore  limited,  or  within  the  time  to 
whioh  the  Poor  Law  Board  may  grant  extension,  and 
■hall  with  due  diligence  prosecnte  such  proceedings  to 
judgment   or   other  final  settlement  of  tlie  >iacstioD, 


such  judgment  shall  be  satisfied  by  the  guardians  or 
managers  Against  whom  or  against  whose  officer  the 
same  may  be  brought,  notwithstanding  that  such 
judgment  may  be  noovered,  or  such  final  settlement 
arrived  at  after  the  expiration  of  the  period  hereijibefora 
provided;  and  all  proceedings  taken  by  nMDK^amui  er 
otherwise  for  the  enforcing  of  such  judgment  wilboat 
delay,  shiU  be  deemed  to  be  within  the  operation  of  this 
section." 

At  the  date  of  the  writ  the  commissioners  might 
have  extended  the  time  if  had  they  thought  fit  so  to  do. 
D.  P.  Keane  for  pit. — ^The  statute  prohibits,  not  the 
bringing  of  an  action,  but  merely  payment,  and  is 
therefore  no  answer  to  the  action,  though  possibly  it 
may  be  to  the  execution.  How  this  court  might  act 
to  stay  execution  I  do  not  know,  but  the  authorities  show 
that  if  the  execution  wen  wrong  a  coart  of  equity 
would  restrain  it.  The  statute  simply  says  it  shall 
not  be  paid,  but  the  same  section  says  that  it  shall  be 
paid  within  the  prescribed  time.  The  only  limitation 
I  can  find  is  the  one  under  the  4th  section,  and  if  so 
it  does  not  meet  the  case,  for  pit.  had  a  right  to  bring 
bis  action  under  the  1st  section.  The  4th  section 
does  not  alter  the  effect  of  the  first,  and  the  effect  of 
the  1st  section  is  only  to  prohibit  payment  after 
the  time.  [Pioorr,  B. — It  prohibits  payment  of  the 
debt  by  means  of  an  action.  Chahnell,  B.  refers  to 
the  preamble,  which  his  Lordship  reads.]  It  was 
defts.'  duty  to  pay  within  the  time,  and  they  now 
invoke  the  aid  of  the  section,  but  do  not  show  any 
reason  for  not  paying.  They  an  setting  up  their  own 
wrong.     He  cited 

Altom^-General  r.  Wilkinton,  28  L.  J.  392, 

Ch.; 
Inee  t.  The  Guardiant  of  ike  City  of  London 

Union,  24  J.  P.  358,  Q.  B.  (1860); 
Harrison  v.  Stickney,  2  H.  of  L.  Cas.  108. 
C.  E.  Pollock,  contra,  for  defts.,  was  not  called  on. 
Pollock,  C.  B.— I  am  of  opinion  that  the  defls. 
an  entitled  to  judgment.  This  was  an  action  against 
poor-law  guardians  to  recover  a  sum  claimed  to  be  due 
for  medical  fees,  beyond  the  salary  of  pit.  as  the 
medical  officer  of  the  union.  Mow  the  Act  saya 
snbstanlially  that  payment  of  any  debt,  claim,  or 
demand  shall  not  be  made  by  the  guardians  unless 
within  half-a-year  of  the  time  when  it  was  incurred 
or  became  due,  or  within  three  months  after  the 
expiration  of  such  half-year;  but  the  Act  also 
provides  that  the  Poor  Law  Board  may  by  their 
order,  if  they  see  fit,  extend  the  time  within  which 
payment  may  be  made  for  a  period  not  exceeding 
twelve  mondis  after  the  date  of  sach  debt,  cluim,  or 
demand.  The  present  action  was  brought  after  the 
expiration  of  the  two  first-named  periods  of  half-a- 
year  and  three  months,  and  the  question  is,  whether  a 
plea  setting  up  that  fact  as  a  defence  is  or  U  not  a 
sufficient  answer  to  the  action,  or  whether,  where  the 
LegisUtnra  has  said  that  the  money  shall  not  be  paid, 
this  court  is  to  say  that  the  Legislature,  as  my  brother 
Bramwell  observed,  enacted  a  thing  so  absurd  as  thai 
the  action  might  be  brought  at  law,  but  that  the  defts. 
should  be  at  liberty  to  go  to  a  court  of  equity,  which 
would  be  hound  to  restrain  the  pit.  from  proceeding  to 
issue  execution  ?  I  am  of  opinio*  that  when  a  statute 
forbids  a  thing  to  be  done  no  action  wi!I  lie  to  enforce 
the  doing  of  it.  There  are  a  large  class  of  cases  illus- 
trative of  that  proposition.  For  instance,  a  man 
promises  to  do  something,  the  doing  of  whicli  becomes 
snbseqaeatly  unlawful  before  the  time  has  arrived  for 
the  performance  of  his  promise.  In  that  ease  no  action 
ooold  be  brought  against  him  for  not  doing  that  which 
the  altered  state  of  the  law  has  made  unlawtuL  So  her* 
it  is  equally  consonant  with  common  sense  as  with  law, 
that,  if  the  money  claimed  is  not  to  be  paid,  the 
creditor  cannot  maintain  an  action  for  it.  The  diffi- 
culty suggcstci  as  to  the  form  of  the  plea  may  ba 
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liEG.    II.   TUOMAB  AND   WlLLETT. 


[C.  Cas.  R. 


ansvered  thna :  first,  it  i>  an  nnswer  to  say  that  the 
time  allowed  b;  the  Act  of  Parliament  is  vhoUj  gone 
by  now,  and  so  judgment  may  be  given  for  the  defts.; 
or,'  secondly,  if  when  the  plea  was  pleaded  the  time 
wag  not  wholly  (;«ne  by,  the  answer  is,  that  the  Poor 
Law  Commissioners  bad  not  extended  the  time.  Here 
the  action  was  brought  after  the  two  periods  first 
named  in  the  Act  had  passed,  and  no  extension  of 
time  had  been  granted  by  the  coaimissioners,  and  so 
this  action  cannot  be  maintained,  none  being  maintain- 
able until  soc'<  extecsion  be  granted.  The  action 
wonld  fail  in  tb*  first  instance  (or  the  want  of  an 
element  in  the  claim  on  the  part  of  the  pit.  which,  in 
a  second  action,  might  be  previously  supplied.  The 
defts,  are  entitled  to  our  judgment  in  their  favour. 

Bkauwrll,  B. — I  am  of  the  same  opinion.  Except 
for  the  proTiao  at  the  end  of  the  Ist  section,  I  should 
baTe  no  doubt  at  all  upon  the  matter,  for  where  a 
statute  expressly  says  that  a  debt  shall  not  be  paid,  the 
nbvioua  and  sensible  meaning  of  that  is,  that  it  is  a  bar 
to  any  action  in  respect  of  such  debt,  and  that  a  man 
shall  not  sue,  or  if  he  does,  that  be  shall  sue  in  Tain. 
The  only  difficulty  or  doubt  which  I  have  felt  arose 
from  this,  that  there  is  a  power  given  to  the  commis- 
sioners to  extend  the  time.  Is,  therefore,  the  statute 
a  bar  to  the  action  until  the  period,  within  which  the 
commissioners  bare  power  to  extend  the  time,  has  gone 
by  ?  The  answer  to  that,  I  think,  is  probably  this, 
that  if  the  action  is  commenced  after  the  two  first  periods 
limited  by  the  section  and  before  the  extension  of  time  by 
the  commissioners,  then  the  action  is  barred,  though,  if 
the  board  should  think  fit  afterwards  to  extend  the 
time,  then  another  and  fresh  action  may  be  brought. 
Against  this  view  it  may  be  said,  that  an  action,  if  once 
barred,  is  barred  for  oTer;  but  there  are  exceptions  to 
that  genrral  rule.  For  example,  the  case  of  an  attor- 
ney bringing  an  action  on  an  unsigned  bill.  In  one 
sense  he  has  a  cause  of  action,  but  it  cannot  be  main- 
tainrd.  The  statnte  runs  against  him  and  he  is  barred; 
but  when  he  has  delivered  a  signed  bill  under  the 
Attorneys  Act,  he  can  recover.  So  here  the  pit.  is 
barred  of  bis  action,  but  not  of  bis  claim.  It  may  be 
that  he  may  afterwards  obtain  an  extension  of  the  time. 
But  in  the  present  slate  of  things  oar  judgment  will  be 
for  the  defts. 

Chamnkll,  B. — I  agree  with  the  rest  of  the  court 
in  thinking  that  onr  judgment  should  be  for  the  defts. 
The  important  question  in  this  case  is,  what  is  the 
operation  of  the  statute  7  I  am  of  opinion  that  it  is 
a  bar  to  the  plt.'s  maintaining  the  present  action.  We 
have  nothing  to  do  with  the  consequences  which  will 
ensue.  It  has  been  held,  over  and  over  again,  that  the 
language  of  the  enacting  clauses  of  a  statute  cannot 
go  beyond  the  preamble,  and  that  is  a  safe  mode  of 
construing  an  Act  of  Parliament.  If  we  look  at  the 
preamble  of  this  statute  it  will  guide  us  to  a  proper 
construction  of  the  statnte  itself.  Now  the  preamble  is 
as  follows :  [bis  Lordship  reads  it.]  I  think  then  the 
case  stands  clear  on  the  Ist  section.  That  section 
refrrs  to  three  periods  of  time — two  of  them  being  de- 
finite periods — viz.,  first  the  half-year  within  which  the 
di'bt  or  claim  shall  have  been  incurred  or  become  due  ; 
and  secondly,  the  three  months  after  the  expiration 
of  such  half-year ;  the  third  period  being  an  inde- 
finite one,  viz.,  the  period,  beyond  such  two  definite 
peiinds,  to  which  the  commissioners  have  poner,  under 
the  proviso  at  tlie  end  of  sect.  1,  of  extending  by  their 
order,  if  tliey  see  fit  to  do  so,  the  time  within  which 
suih  |>Hyment  shall  be  made.  Independently  of  the 
proviso,  tl  e  statute  means  that  payment  shall  only  be 
iiia(ie  Kit  bin  the  current  half-year  and  three  months 
bryoiid  it.  Then  comes  the  proviso,  which  in  case  of 
any  diiil't  about  the  limit  of  the  half-year  and  three 
mun'hs  affords  a  means  of  relief  at  the  discretion  of 
the  commissioners.  The  plea  here  negatives  that  the 
action  was  brought  within  tlie  two  definite  periods  of 


the  half-year  and  the  three  months ;  it  negativrs  alM> 
that  the  board  made  any  order  extending  the  time; 
and,  looking  at  the  Ist  secUon,  I  think  the  plea  it 
an  answer  to  the  action.  Bnt  then  Mr.  Keaae  has 
very  ingenionsly  argued  that,  if  we  construe  the  lit 
and  4th  sections  together,  the  pit.  has  a  right  to  main- 
tain bin  present  acti  on.  I  think  the  4th  section  raiM* 
no  difficnlty.  It  provides  that  an  action  must  be 
brought  within  either  the  two  definite  periods  Uaitel 
by  tbe  1st  section,  or  within  the  time  to  which  the  Peer 
Law  Board  may  grant  extension.  And  if  tbat  be  dooe, 
and  the  proceedings  be  prosecuted  with  due  diligence  t» 
judgment,  such  judgment  may  be  satisfied  even  after 
the  expiration  of  the  period  thereinbefore  provided.  It 
would  have  been  monstrous  had  it  been  otbetwiie,  far 
a  man  might  then  have  brought  bis  action,  and  it  migfct 
have  been  resisted  by  proceedings  causing  delay  ai 
carrying  it  on  over  tbe  time  limited  by  the  1st  tectioi. 
I  am  clearly  of  opinion  tbat  the  present  action  is 
barred,  but  I  am  also  inclined  to  think  that  a  iw* 
action  may  be  brought  if  the  pit.  can  clothe  himadf 
with  the  requisite  authority,  the  order  of  tbe  Foor 
Law  Board  extending  tbe  time.  The  judgmeat  is 
the  present  action  will  not  be  a  jadgmoi;  in  sDotlxr 
and  fresh  action  brought  with  such  authority. 

PiooTT,  B. — I  am  of  tbe  Sduna  opinion.  I  liai» 
very  little  to  add  to  what  has  already  been  said  by  tbe 
rest  of  tbe  eonrt.  The  clear  object  of  this  statnte  was- 
to  provide  a  remedy  for  the  former  admmiatrttioD  of 
the  poor-laws  under  which  the  overseers  were  in  lie 
constant  habit  of  letting  matters  fall  into  anear,  sad 
then  rates  were  made  retrospectively  for  the  paynest 
of  the  arrears,  and  the  result  was  frequent  dispstei 
and  constant  litigation,  the  costs  of  wbidi  occasioN% 
fell  npon  the  overseers  themselves  in  their  iudiridosl 
capacity,  so  that  they  could  hardly  tell  what  was  llwir 
duty  or  position.  Then  this  Act  was  passed,  of  wbicb 
it  was  the  intention  and  eCTect  both  to  protect  the  nl«- 
payers  and  to  define  tbe  duties  of  the  guardians.  Wne 
we  to  give  judgment  for  tlie  pits,  in  the  present  case, 
we  should  entirely  defeat  the  Act  of  Parliiomt. 
It  seems  to  me  that  everything  is  made  consistent  kr 
onr  holding  tbat  this  statute  is  in  fact  and  efiect  a 
statute  of  limitations  ;  if  not.  we  should  repeal  tin 
statnte  and  embarrass  the  guardians  of  the  poor.  It  i> 
impossible  to  see  or  to  say  bow  far  it  would  go;  ja^l* 
ment  might  be  obtained,  at  the  election  of  a  pit, 
against  any  one  of  tbe  guardians  discharging  a  ytVk 
duty,  a  proceeding  which  would  be  productive  of  fre- 
quent dissensions,  and  be  attended  possibly  vitl 
ruinous  consequences  to  individual  guardians.  If  t'*' 
pit.  can  get  the  time  extended,  he  may  bruig  anctbtf 
action.  It  is  far  better  so  to  decide  and  to  hold  lb« 
plea  good,  than  to  take  so  artificial  a  view  of  th>  Act 
of  Parliament  as  a  contrary  decision  would  involve. 
Judgment  for  difU. 

Pit's  attorney,  Eadm,  10,  Gray's-inn-sqnaie. 

Deft's  attorney,  Lewit. 


CBOWnr  CASES  bisbbvsd. 

Kcported  bj  Jomr  TnOMrsox,  Esq.,  Barrlater-at-Law. 

Saturday,  Nov.  14. 
Req.  v.  Thomas  and  Willett. 
Treatttrt  trove — Conctahnent  from  tht  Onos— 
OceuUatio  /rauduloto — Evidmet. 
In  an  indictment  /ir  concealing  the  finding  of  tttt- 
ture  trove  from  lie  Crmen,  it  i*  not  ntcmnn'" 
aver  that  the  priioner    concealed  it  frauMf«!!^ 
Tht  vordf  "  mlawfuay,  wHfallg  and  fa<w»W. 
ore  sufficient. 
A.,  in  pUmgktfig,  fomdlargt  rmgt  ofcUgMofc^"- 
tideraUe  value  and  $old  them  forkrau  to  B.  J<^ 
St.  6d.,toynf  where ht/omd it.  B.aJ\trmerdiJee»* 
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Kmo.  v.  Thomas  amd  Willbtt. 


[C.  Cas.  K. 


out  thai  they  wtregold  and  offered  them  to  ajewlUr 

for  tale  at  sold.     Then  B.  uud  he  had  told  them 

to  C.  far  brau.     Then   B.  and  C.  mere  at  a  bank 

together,  depoeUing  part  of  the  proceeds  for  vhich 

C.  had  $old  the  gold  rmgt : 
Held,  thai  there  wot  evidence  to  ntppori  a  eonmetion 

of  both  B.  and  C.for  huwinglj/ concealing  trtanre 

trove  from  the  Crown, 

Cue  nMired  for  tb<  opinion  of  this  coart  hj  Bnun- 
welt,  B<,  tt  tke  Sussex  Summn  Assizes  1863. 
(Copy  Indictment.) 

Sussex,  to  wit— The  jnrora  for  oar  Lsdy  the 
Qaeea  upon  their  o*th  present  that  heretofore  and 
before  the  committing  of  the  oSence  hereafter  men- 
tioned, to  wit,  on  the  I2th  day  of  Jan.  A.D.  1863, 
ooe  William  Butchers,  s  Isboorer,  in  the  employ  of 
ooa  Thomas  Adams,  farmer,  of  the  parish  of  Uoont- 
fisld,  in  the  county  of  Sussex,  while  he,  the  said  Wm. 
Batdicrs,  was  ploughinf;  in  a  certain  6eld  in  the  oc- 
copstion  of  the  said  Thomas  Adams,  at  the  paridi 
aforesaid,  in  the  oonnty  aforesaid,  did  find  bidden  in 
and  nnder  the  ground  and  soil  of  the  eaid  field  certain 
treasure  of  gold  of  the  ralne  of  iOOL  and  opwards  of 
lawful  money  of  Great  Britain,  and  which  said  treasure 
was  of  ancient  time  bidden  as  aforesaid,  and  the  owner 
whereof  attheUme  when  the  same  was  so  hidden  as  afore- 
a^cannot  now  be  found.  And  the  jurors  aforesaid  upon 
tbeir  oath  aforesaid,  do  farther  present  that  onr  Lady 
the  Qoeen,  in  right  of  her  Boyal  Crown,  and  by  virtue 
of  her  Prerogative  Royal,  is,  and  at  the  time  of  the 
said  finding  was,  entitled  to  the  said  treasure  so  found 
ea  aforesaid.  And  the  jurors  aforesaid  upon  their 
oath  aforesaid,  do  further  present  that  Silas  Tliomu, 
of  the  parish  aforesaid,  in  the  county  aforesaid,  la- 
bourer, and  Stephen  Willett,  of  the  parish  of  Ore,  in 
the  county  aforesaid,  Ubonrer,  from  the  said  ISih  day 
«f  Jan.  in  the  year  aforesaid  to  the  time  of  taking 
this  inquisition  did  unlawfully,  wilfully  and  knowingly 
conoeal  the  finding  of  the  said  treasure  from  the 
knowledge  of  onr  Lady  the  Queen,  against  the  peace 
of  oar  said  Lady  the  Queen,  her  crown  and  dignity. 
(Copy  Inquisition.) 

Bspe  of  Hastings,  Sussex,  to  wit — ^An  inquisition 
taken  forourSorereign  Lady  the  Queen,  at  the  dwelling- 
lioase  of  Richard  Thompson,  known  by  the  name  of 
the  John's-eross  Inn,  in  the  parish  of  Mountfield,  in 
the  rape  of  Hastings,  in  the  county  of  Sussex,  on  the 
27th  March  1863,  before  me,  Nathaniel  PolhlU  Kell, 
l^ntleman,  coroner  for  the  said  rape,  by  virtue  of  my 
said  office,  and  of  the  statute  in  that  case  made  and 
provided,  upon  the  oaths  of  Isaac  Mannington,  James 
Crouch,  Thomas  Buss,  Rol>ert  Fuller,  Daniel  OIney, 
John  Pinyon,  Kdward  Mnggeridge,  Thomas  Badcock, 
James  Moon,  Richard  Jempson,  George  Hayward  and 
Isaac  Thompson,  tbes?verBl  persons  whose  names  are 
hereunder  written  and  seals  affixed,  good  and  lawful 
men  of  the  said  rape  duly  chosen,  and  hereby  assembled 
Wore  me  at  the  time  and  place  aforesaid,  and  now 
lirre  duly  sworn  and  charged  to  inquire  on  fhe  part 
of  and  for  our  Sovereign  Lady  the  Queen,  of  and  con- 
cerning ccrtaiu  treasure  lately  found  in  the  earth  and 
soil  of  and  in  a  certain  field  situate  and  being  in  the 
asid  parish  of  Mountfi«ld,  and  in  the  occupation  of 
one  Thomas  Adams,  of  the  said  parish  of  Mountfielil, 
farmer  ;  and  th»y,  the  said  jurors,  being  duly  sworn 
and  charged,  upon  their  oath  aforesaid,  to  inquire  on 
the  part  of  our  said  Lady  the  Queen  of  and  concerning 
the  said  treasure  as  aforesaid,  and  having  heard 
evidence  upon  oath  produced  to  them,  do,  on  their 
oath  aforesaid,  say,  that  on  the  12tli  Jan.  1863, 
William  Butcheni,  of  the  said  parish  of  Mountfield, 
Ubonrer,  being  employed  hy  the  said  Thos.  Adams  in 
ploughing  in  the  said  field,  did  then  and  there  find 
deposited,  hidden  and  concealed  in  and  under  the 
earth  and  soil  of  the  said  field,  in  tlie  parish  of 
Uonotfield  aforesaid,  in   the   rape  aforesaid,  certain 


pieces  of  old  gold  of  the  weight  of  lltlu.,  or  there' 
abouts,  and  of  the  value  of  530/.  and  upwards  sterliufip 
of  current  moneys  of  this  realm,  and  which  said  pieees- 
of  old  gold  were  of  ancient  times  deposited,  hidden  and 
concealed  as  aforesaid,  and  that  the  owner  or  owners 
whereof  cannot  now  be  known.  And  the  jurors  aforesaid,, 
upon  tbeir  oath  aforesaid,  do  further  say  that  the  said' 
several  pieces  of  old  gold  so  deposited,  hidden,  con- 
cealed, and  found  as  sforessid,  before  and  at  the  time- 
and  so  finding  the  same  as  aforesaid,  were,  and  frons 
thence  hitherto  have  been,  and  still  are,  the  gold, 
money  and  property  of  our  said  Lady  the  Queen;, 
of  the'  jurors  aforesaid,  upon  their  oath  sforesaid,  d» 
further  say  that  the  said  William  Butchers  sad 
Silas  Thomas,  of  the  said  parish  of  Mountfield,  brick- 
layer, and  Stephen  Willett,  of  the  town  and  port  ef 
Hastings,  cab  proprietor,  from  the  time  of  tlitf 
said  finding,  nntil  and  at  the  time  of  taking  of  this 
inquisition  at  the  said  parish  of  Mountfield,  in  tbe- 
ssid  rspe  of  Hastings,  in  the  ssid  ooonty  of  Sussex, 
concealed  the  said  finding  of  the  ssid  several  pieces  of 
old  gold  from  ms  the  ssM  coroner,  and  from  onr  tsid 
Lady  the  Queen,  and  did  not  make  known  the  saiA 
finding  to  any  person  or  persons  whomsoever  lawfully 
authorised  or  empowered  to  receive  the  ssid  old  gold,, 
or  the  information  respecting  the  finding  thereof,  on 
behalf  of  our  said  Lady  the  Queen.  And  the  said 
jurors  do  further  say  that  the  said  William  Butchers 
and  Silas  Thomas  are  now  respectively  in  full  life  snd 
living  in  the  ssid  parish  of  Mountfield,  in  the  said  ra|« 
of  Hsstings,  and  that  the  said  Stephen  Willett  is  ak* 
now  in  full  life  and  living  at  the  town  and  port  of 
Hastings  aforesaid.    In  witness,  &e. 

The  prisoners'  counsel  having  sddressed  the  jury,  » 
verdict  of  "  Guilty"  was  returned. 

The    following   questions    were    reserved  for    the 
opinion  of  the  Court  of  Criminal  Appeal : — 

1.  Whether  the  indictment  snd  inquisition,  er  either, 
is  sufEcient  in  law  i 

2.  Whether  the  evidence  against  both  prisoners,  or 
either,  was  sufficient  to  justify  the  verdict 

i>eninan,  Q.C.  {Bance  with  him)  for  the  Crown. — ■ 
It  is  submitted  that  the  conviction  was  good.  The 
points  reserved  were: — 1.  Whether  the  indictment  is 
good  ?  2.  Whether  there  is  evidenoe  to  go  to  the 
jury?  The  indictment  alleges  that  the  prisoners 
"unlawfully,  wilfully  and  knowingly"  concealed  the 
finding  of  the  treasnre  from  the  Quren,  and  it  was 
conunded  at  the  trial  that  it  was  bsd  for  not  averring 
that  the  prisoners  coneesled  the  treasnre  "  fraudulently." 
The  prisoner's  counsel  argued  that  the  word 
"  frandulently "  was  necessary,  on  the  authority  of 
the  following  passage  in  Co.  3rd  Inst,  c  58 : — 
"  Treasure  trove  is,  when  any  gold  or  silver,  in  coin, 
plate,  or  bnllion  hath  been  of  ancient  time  hlddi-i^ 
wheresoever  it  be  found,  whereof  no  person  can  prove 
any  property,  it  doth  belong  to  the  Kmg,  or  to  some 
lord  or  other  by  the  King's  grant  or  prescription.  The 
reason  wherefore  it  belongetb  to  the  King  is  a  rule  of 
the  common  law,  that  such  goods  whereof  no  p^r-on 
can  claim  property  belong  to  the  King,  as  wreckii, 
strays,  &c  ....  It  appearetb  by  Bracton  and  Glaiivil 
also,  that  oecttUatio  thesauri  iaventi  frauduli>$»  was 
such  an  ofi°ence  as  was  punished  by  death."  It 
will  be  found,  however,  if  the  autborilies  ace 
carefully  examined,  that  **  fraudulosa "  in  ibis 
passage  means  nothing  more  than  the  wilfully 
and  knowingly  concealing  the  treasnre  trove. 
In  Black.  Com.  295,  treating  of  the  King's  preroita- 
tive,  "  treasure  trove  "  is  stated  to  be  "  wliere  any 
money  or  coin,  gold,  silver,  plate,  or  bullion,  ia  found 
hidden  in  the  earth  or  other  private  place,  the  owner 
tiiereof  being  unknown,  in  which  case  the  treasure 
belongs  to  the  King."  In  Qlanv.  lib.  l,c  2,  tiie  words  used 
are,  "  occvitalio  inventi  thesauri  fraudulosa ;'  and  in 
lib.  14,  c  2,  it  is  said,  "  A  pies  w  oecuUalime  inoenti 
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iht$nuri  frandiUota  is  nsunllj  managed  in  the  manner 
above  atated  where  a  certain  accuser  appean :" 
(Beame's  trnnslnlion,  Lond.  1812,  p.  3S2.)  In  Bracton, 
lib.  3,  de  Corona,  ff.  119,  120  (edit.  1569),  the  words 
are  "quasi  crimen  furti  icUtcet  occuJtatio  thaauri 
invenii  /raudulosa  .  ...  at  mUan  Ihetaunu  qua- 
Jam  dtporitio  pecunia  vel  aUeriu$  met<Uli,  ^." 
In  Britton  (edit  1 640)  De  Coroners,  c  1,  the  word 
"malicionslj"  and  not  fraadulently  is  used,  "  Et  voloiu 
fM  coma  nule  Jilonie  ou  mtaaventure  mit  avenue  ou 
'  fM  Iretor  $oi  trove  desouthe  terre  mauveysement 
vnuct."  The  translatioa  by  Kelhan  (edit.  1762),  is 
"  It  ia  oar  pleasure,  aa  soon  as  any  felony  or  misnd- 
Tentnre  has  happened,  or  treasare  be  found  designedli) 
concealed  nnder  ground,"  &c ,  that  the  coroner,  as 
aooa  as  ha  has  notice,  issue  bis  precept.    See  also, 

Fleta,  p.  61  ; 

The  Mirror,  c  1,  s.  13  ;  c.  3,  s.  18,  pp.  43,  165; 
and 

Stat.  4  Edw.  I,  St.  2; 

Stauiidforde  plees  del  Coron.  (1583-90),  c  42, 
p.  39,  tit.  "  Treasure  trove  j" 

Chitty's  Perog.  (edit.  1 820)  p.  152; 

Hawk  P.  C.  C.  101,  s.  57. 
The  result  of  the  authorities  is,  that  "  frandulosa"  is 
■not  the  essential  word  in  the  indictment,  and  need  not 
be  alleged.  The  offence  is  the  knowingly  concealing 
treasure  trove  without  making  it  known  to  the  coroner. 
The  only  precedent  of  an  inquisition  the  Crown  officers 
bive  discovered,  is  one  drawn  by  Lord  Abinger,  when 
Attorney-General,  of  which  the  inquisition  in  this  case 
is  a  copy.  The  indictment  contains  the  additional 
words  "  unlawfully,  wilfully  and  knowingly."  Secondly, 
the  offence  waa  proved  as  against  both  prisoners.  It 
ia  shown  that  treasare  trove  having  been 
found,  the  prisoners  knew  it,  and  while  it  waa 
■in  their  possession  concealed  it  from  the  Queen. 
[Hartih,  B. — I  do  not  see  that  the  evidence  ia  so 
clear  that  Thomas  did  know  that  what  be  was  buying 
•was  gold.]  There  is  evidence  that  he  knew  the 
circumstances  under  which  the  things  were  fouud ;  bat 
not  that  at  the  moment  of  the  purchase  he  knew  that 
they  were  other  than  brass.  [Martix,  B. — The 
evidence  is  that  Batcher  found  the  metal  which  he 
believed  to  be  brass,  and  that  Thomas  bought  it  of 
bim  under  the  same  belief,  but  afterwards  discovered 
that  it  was  gold  and  neglected  to  give  any  information.] 
The  policeman's  evidence  is  important  to  show  that 
both  were  knowingly  concealing  the  finding  of  the 
tressnre  from  the  Crown. 

Riblon  {amicut  atria)  referred  the  court  to  Reg. 
y.  FUtumoni,  4  Cox.  C.  C.  246.  In  that  case  the 
Court  of  Criminal  Appeal  in  Dublin  held  that  it  was 
necessary  in  an  indictment  on  theSl  Geo.  3,  o.  31,  for 
driving  away  cattle  under  ooloor  of  a  civil  bill  decree, 
to  aver  that  the  party  did  so  fraudulently. 

Eblb,  C.  J. — I  am  of  opinion  that  in  this  case  the 
conviction  was  good.  It  appears  to  me,  first  of  all, 
with  respect  to  the  form  of  the  indictment,  that  there 
is  no  law  which  has  said  that  it  is  essential  to  the 
Talidity  of  the  indictment  that  the  concealment  should 
be  charged  to  be  a  fraudulent  concealment.  The  old 
aathoritiea  describe  that  the  offence  consists  in  the 
"occuUalio  fraudidota,"  for  two  or  three  use  the 
•moiA/rauduloia,  and  two  or  three  more  show  clearly 
■what  they  mean  by  it,  viz.,  that  the  party  knew  that 
be  was  ovncaaling  from  the  King  treasare  trove  witli- 
«ut  any  of  the  excuses  which  it  is  afterwards  said  the 
party  may  bring  forward.  He  may  aay, ."  I  hid  it  my- 
self." He  may  say,  "  My  friend  hid  it  and  I  knew  it 
at  the  time,  and  I  always  intended  to  find  it."  He  may 
bave  other  causes  which  will  justify  the  concealment 
We  find  that  the  meaning  of  the  words  "  occuUalio 
JhauMoia "  in  the  eariier  writers  was  an  nnlawful 
concealment,  because  the  offence  is,  that  if  yon  know 
that  it  is  treasure  trove  and  do  cunceal  it  you  are 


guilty  of  an  nnlawful  act  "  occultatio  frauiiiliaa,'' 
nnlawful  concealment  The  whole  line  of  aathoritm, 
which  we  are  very  much  obliged  to  Mr.  Denmui  for 
going  through,  satisfies  us  that  it  is  hy  no  meani 
the  essence  of  the  offence  that  it  should  be  a 
fraudalent  concealment  If  a  statute  m>kM  «d 
offence  and  uses  a  word  by  which  the  deft. 
is  to  be  indicted  nnder  that  statute,  that  word  mv< 
be  used.  If  a  statute  gives  a  short  form  of  iodictmai 
and  says  that  the  description  of  the  offence  miy  be 
as  follows,  then  using  that  short  form  of  indicinien', 
the  leaving  out  of  the  essential  description  which  is 
given  in  that  short  form  loses  the  benefit  of  the  atitsta 
which  gives  that  form.  Nothing  of  that  sort  spjiliH 
to  the  present  case.  Then  as  to  the  offence  itself, 
the  law  is  perfectly  clear.  At  one  time  this  wm  > 
branch  of  the  revenue  to  which  importance  *u 
attached.  Probably'  it  may  bave  been,  after  distorM 
times,  a  source  of  considerable  wealth.  Tba  Qoeee 
has  a  right  to  the  treasure  which  is  concealed,  >«1 
the  party  who  finds  it  is  bound  not  wilfully  to  hinder 
the  finding  from  coming  to  the  knowledge  of  tlie 
Queen's  officers.  If  he  is  guilty  of  a  wilful  set  of 
concealment  by  which  he  has  deprived  the  Qaeeti  ef 
this  treasure,  that  is  the  offence  which  all  the  In 
writers  have  laid  down,  and  that  is  the  offence  ehiripl 
In  this  indictment.  The  facts  are,  that  a  plonghmit 
came  upon  a  quantity  of  gold ;  that  he  was  a  perfectly 
innocent  finder;  that  be  believed  it  to  be  brui, 
because  he  sold  it  for  brass.  Bat  the  two  petsoni  hen 
indicted,  namely,  Thomas  and  Willett  knew  fna  tk 
beginning  that  it  was  gold,  and  knew  where  itw 
found,  from  Butcher  the  finder  j  they  got  from  bl« 
with  a  payment  as  for  brass  the  gold  which  he  ludK 
found  ;  they  sold  it  for  its  value  as  gold ;  they  «»»• 
tinned  to  assert  with  falsehood  that  they  had  receW 
only  brass  and  sold  it  for  brass.  To  my  mind  tbenb 
very  clear  evidence  that  Thonnas  was  infonneJ  *J 
Butcher  of  the  field  where  the  treasare  was  fonBd,n4 
the  natare  of  the  article,  and  Thoma'i  from  the  _be<is- 
ning  said,  "  My  brother-in-law  will  dispose  of  it-"  It^ 
brother-in-law  being  Willett,  was  applied  to;  heiaii"! 
have  been  in  California;  I  know  what  gold  is;"  ai 
be  is  the  person  who  takes  this  for  brass;  he  jeiM  » 
paying  for  it  as  brass;  and  is  the  man  who  sells  ilftr 
gold,  and  has  the  benefit  of  the  aoeount  which  b  opese' 
out  of  the  proceeds. 

WiOHTjiAM,  J.— Agreeing,  as  I  do,  with  tie  Um 
Chief  Justice  in  the  nature  of  the  offence  "bieh  » 
charged,  I  should  not  have  thought  it  necessary  to  «<J 
one  word  upon  the  matter,  bat  that  I  am  not  af^ 
fied  that  in  this  case  there  was  not  any  soffideot  eti- 
dence  to  show  that  Willett  knew  of  the  finding  of  tk 
treasure.  The  offence  is,  the  concealing  the  fiDJinj" 
the  treasure,  knowing  that  it  had  been  found  ai* 
such  circumstances  as  would  make  it  treasare  ttc»e«^ 
render  it  necessary  to  inform  the  Qneen  of  it  Bot « 
thia  case  I  do  not  find  any  evidence  to  satisfy  me  *^ 
Willett  knew  that  it  was  treasure  trove,  and  tW  « 
had  been  found  under  such  eircnmstanees  at  ■<•■■ 
make  it  treasure  trove.  He  seems  to  have  giren  » J"! 
inadequate  price  for  it,  and  if  this  had  been  an  In**- 
ment  for  receiving  stolen  goods  knewing  them  to  M« 
been  stolen,  there  cerUinly  might  have  been  mffioe* 
to  warrant  a  conviction.  Bat,  as  it  is,  I confeas  thill 
am  not  satisfied  (I  say  no  more  than  that)  that  there 
was  sufficient  evidence  to  warrant  any  veiditt  •» 
against  Willett  However,  the  peat  of  the  «»^ 
of  opinion  that  there  was  sufficient  evidence,  and  tben- 
fore  it  is  unnecessary  for  me  to  aay  more  than  tlist 
do  not  feel  satisfied  that  it  was  sufficient 

WiLUAMS,  J.— I  am  of  the  same  opinion  as  too 
Lord  Chief  Justice  upon  the  law  and  upon  the  <iV^ 
whether  there  was  anfficient  evidence  against  WdW!. 
I  think  that  it  was  for  the  jury,  and  I  wooU  •"'.' 
say  that  I  think  that,  in  ndditiw  to  the  direct  endeoes 
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in  the  c*at,  there  U  a  fact  which  mast  not  be  lost  sight 
of,  anct  whieh  would  probably  be  considered  by  the  jury, 
namely,  the  extraordinary  and  sigoiBcant  nature  and 
appearance  oF  the  articles. 

Habtci,  B. — I  am  also  of  the  same  opinion.  I 
take  the  offence  to  be  that  which  is  stated  in  the  pas- 
«ij;e  read  from  the  Third  Institute,  that  it  is  a  frandu- 
lent  concealment  of  found  treasure,  that  treasure  be  ing 
gold  or  silver.  The  first  qoestion  is,  is  that  alleged  in  the 
indictment  ?  And  it  seems  to  me  that,  in  the  absence  of 
any  authority  to  the  contrary,  the  allegation  that  the 
prisoneis  unlawfully,  wilfully  and  knowingly  concealed 
the  finding  amounts  to  that.  If  there  had  been  any 
asthority  to  the  effect  that  the  word  "  fraudulent "  mnst 
of  neceasitybensed  in  the  indiotment,Iwould  hare  bowed 
to  it,  but  the  authoriiy  cited  by  Mr.  Bibton  by  no  means 
goes  to  that  efifect.  I  hare  looked  into  the  precedents 
in  Cbitty  on  Pleading,  and  the  text  also,  and  I  find  no 
caw  which  goes  the  length  of  saying  that,  when  special 
demurrers  existed  in  an  action  for  false  and  fraudnlent 
misnpresentation,  the  word  "fraudnlent"  most  of 
secessily  be  used,  and  that  it  would  not  be  com- 
petent to  use  eqniralent  words.  If  that  be  so,  it 
Msms  to  me  that  the  indictment  is  right.  The  next 
question  is,  is  there  evidence  against  these  two  prisoners? 
Kow  the  doubt  which  I  had  originally,  and  the  reason 
«bj  I  reqnestod  Mr.  Denman  to  read  the  evidence  was, 
that  it  struck  me  that  the  offence  was  committed  upon 
the  first  concealment,  namely,  that  the  firat  person 
who  arrived  at  the  knowledge  that  this  article  had 
been  found  in  the  manner  iu  which  it  was  found,  and 
*bo  knew  that  it  was  gold,  was  the  guilty  party,  and 
ir  there  had  been  any  guilty  party  anterior  to  the  two 
prisoners,  I  should  have  required  to  have  looked  into 
the  authorities  upon  accessories.  But  it  seems  to  me 
dear  that  Batcher  was  an  innocent  agent  in  this 
mttter,  and  was  not  guilty  of  any  crime  at  all,  and 
that  the  first  person  who  was  criminally  guilty  was 
Tbotnas,  he  being  aware  of  the  fact  that  it  nas  gold. 
And  I  own  that  it  seems  to  me  that  the  question  is 
not  whether,  if  I  had  been  a  juryman,  I  ahould  have 
ooDvicted  the  prisoners,  but  whether  there  was  evidence 
to  go  the  jury,  and  whether  my  brother  Bramwell 
*as  bound  to  let  the  case  go  to  them ;  and  without 
njing  that  if  I  had  been  npon  the  jury  I  should  not 
have  partidpated  in  the  doubt  of  my  brother  Wight- 
■nan  and  have  acquitted  the  man  Willett,  it  seems  to 
ne  that  the  moKt  probable  state  of  things  is  that  the 
Grit  prisoner  Thomas  bought  this  article  believing 
that  lie  had  made  a  good  bargain  of  brass ;  that  he 
then  went  to  bis  brother-in-law,  and  that  they  made 
some  further  inquiry  about  it,  and  I  should  apprehend 
that  the  two  together  ascertained  it  to  be  gold  by 
pang  to  a  gnliisinilh,  and  that  being  ascertained, 
Thomas  sent  Willett  to  London,  and  he  got  the  money, 
and  they  divided  it  between  them.  It  appears  to  me 
that  such  was  the  transaction,  that  there  certainly 
*u  evidence  to  go  to  the  jury,  and  that  we  mnst 
iphold  the  conviction. 

Bkamwell,  B. — I  cannot  help  saying  with  very 
Si^t  respect  that  it  appears  to  me  that  there  is 
evidence  against  Willett.  He  says,  "  I  bought  it  for 
brass  snd  sold  it  for  brass.  I  gave  6d.  a  pound  for 
",  and  sold  it  fur  6^d."  That  is  utterly  untrue.  It 
sUws  that  he  knows  something  wrong  has  been  done 
'liich  must  be  concealed,  and  if  it  bad  been  shown 
olimde  that  this  gold  bad  been  stolen,  this  noulJ 
fove  guilty  knowledge.  Bnt  where  you  show  aliunde 
that  another  offence  has  been  committed,  why  dues 
"ct  this  show  guilty  knowledge?  It  seems  to  me 
•loiost  a  matter  of  demonstration  that  it  does 
Mow  it.  Suppoiing  that  it  bad  been  a  case  of  stealing, 
it  shows  guilty,  knowledge  on  the  part  of  Willett. 
"d  I  therefore  think  that  there  is  evidence  ugaiost 
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Reported  l<y  l>r.  Swabkv,  o(  Doctors'-conimon. 

Ifov.  34  and  Dee.  1. 
(Before  Sir  J.  P.  Wildb.) 

MtTOnELL  AXO  MnCHKLL  V.  GaKD  ASD  KlNCWBLL. 

(On  Motion  as  to  Costs.) 
Witt — Unmeeeu/ul  oppotition  by  next  of  kin — Sfit- 
conduct  of  raiiduaiy   legatee— General  rulet  as  t»- 
eotli. 
In  considering  the  qitettion  ofeo$ts  in  probate  caatet, 
tie  court  wiU  be  guided  by  the  two  foUoaing  rulet : 
firet,  if  the  cause  of  litigation  taket  iU  origin  in  the- 
fault  of  the  tettator,  or  thote  interested  m  the  re- 
sidue, the  costs  may  properlg  be  paid  out  of  the 
estate;  secondlg,  if  there  be  a  sufficient  and  rea- 
sonable ground,  looking  to  the  knowledge  and  means 
of  knowledge  of  the  opposing  partg,  to  question  either 
the  execution  of  the  will  or  the  capacity  of  the- 
testator,  or  to  put  foneord  a  charge  of  undue  in- 
fluence or  fraud,  the  losing  partg  may  properly  i«- 
deliveredfrom  the  costs  of  kis  sucoessful  ppponent  t 
In  the  present  eaie,  the  Court,  holding  that  the  mis- 
conduct of  the  residuary  legatee  gave  the  next  of  kirn 
a  reasonable  ground  for  litigation,  ordered  their- 
costs  to  be  paid  out  of  the  estate,  though  they  had: 
failed  to  prove,  inter  alia,  a  plea  of  undue  injluence. 
This  was  a  question  of  costs,  arising  out  of  a  testa- 
mentary suit,  the  facUof  which  are  anfficlently  stated 
at  8  L.  T.  Kep.  N.  S.  438  ;  s.  c  3  Swab.  St.  Tr.  75. 

Karsldke,  Q.  C.  (ff.  T.  Cole  with  him)  now  moved 
that  the  costs  of  the  next  of  kin,  the  nnsncoessful  op- 
ponenU  of  the  will,  should,  under  the  particular  cir- 
cumstances of  the  case,  be  paid  out  of  the  estate.  It 
seems  doubtful  whether  any  strict  rule  has  been 
or  can  ho  laid  down ;  bnt  in  the  4th  edition  of  Coots- 
&  Tristram,  263-1,  the  nature  of  the  cases  in  which 
the  court  has  granted  costs  out  of  the  estate  to  an  un- 
snccessful  suitor  is  indicated,  and  we  submit  the  cir- 
cumstances of  the  present  case  are  such  as  to  warrant 
the  application,  which  is  in  each  case  within  the  dis- 
cretion of  the  courL 

The  3olicilor-Oenerttl(Sit  B.  P.OolIier)  (Dr.  Wambty 
and  Lopes  with  him)  prayed  the  court  to  condemn  th» 
next  of  kin  in  costs.  The  case  falls  within  the  rule- 
laid  down  in  Summerell  r.  Clements,  8  L.  T.  U? p. 
X.S.  172 ;  S.C  23  L.  J.  32,  Prob. ;  and  3  Swab.  &  Tr. 
35.  Besides  the  issue  of  incapacity,  undue  inflnence- 
was  pleaded  and  negatived  by  the  verdict  of  the  jury. 
The  parlies  opposing  the  will  should  therefore  be  con- 
demned in  costs,  or,  at  the  best,  the  court  will  make- 
no  order  as  to  costs.  Cur.  adv.  raft. 

Dec.  1.— Sir  J.  P.  Wildk. — This  was  a  testa- 
mentary suit.  After  a  long  and  caiefnl  trial,  con- 
ducted before  Byles,  J.,  at  the  assizes  for  the  c  'Uiity 
of  Devon,  the  will  wss  here  pronounced  for  and  ad- 
mitted to  probate.  The  court  is  now  asked  by  the  pits, 
that  their  costs  may  be  allowed  them  out  of  the  e>tate, 
and  by  the  defts.  that  the  pits,  may  be  condemned  in 
costs.  These  questions  of  costs  are  addressed  to  the 
discretion  of  the  court.  It  is  hardly  in  the  nature  of 
discretion  that  its  exercise  should  I'e  adjusted  by  ex-ict 
rule.  No  positive  regulation  could  bo  establi>hed  that 
would  bear  lie  strain  put  upon  it  by  the  justice  or 
hardship  of  particular  instances.  Bnt,  where  all  is  not 
possible,  something  may  yet  be  done.  By  acknowledged 
method  and  general  classification,  the  suitor  may  in 
some  measure  be  enabled  to  estimate  the  prosiK-c-t  be- 
fore him,  and  foresee  the  penalties  undi-r  which  h» 
I  lunches  into  litigation.  To  this  extent  it  is  the  duty 
of  the  court,  so  fsr  as  may  be,  to  assi»t  l.im.  The 
basis  of  all  nils  on  this  subject  should  rest  upon  the 
degree  of  blame  to  be  imputed  to  the  respeclive  par- 
ties, and  the  question  who  shall  bear  the  costs  will  be 
answered  with  the  other  question,  whose  fault  wss  it 
that  they  were  incurred  ?     If  the  fault  lies  at  the  dpos 
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-of  the   testator,  bis  testsmentary   papers  being  sar- 
xonnded  with  confusion  or  uncertainty  in  law  or  fact, 
it  is  jnst  that  tha  costs  of  ascertaining  bis  will  shonld 
Im  defrajed  bj  bis  eatato.    If  the  party  supporting  the 
will  has  such  an  interest  nnder  it  that  the  costs,  if 
thrown  upon  the  estate,  will  fall  npon  him,  and  he  by 
bis  own    improper  conduct    has  induced  a  litigation 
which  the  court  considers  reasonable,  it  is  not   unjnsc 
that  the  estate  should  bear  the  costs  of  the  litigation 
which  his  conduct  has  caused.    Bat  if  the  testator  be 
not  in  fault,  and  those  benefited  by  tbs  will  not  to 
blame,  to  whom  is  the  litigation  to  be  attributed  ?     In 
the  litigation  entertained  by  other  conrts  the  question 
is  in  general  easily  solred  by  the  presumption  that  the 
losing  party  must  needs  be  in  the  wrong,  and,  if  in  the 
wrong,   the  canse  of  a  needless  contest.     But  other 
considerations  arise  in  this  court.     It  is  the  function  of 
this  court  to  inresligate  the  execution  of  a  will  and  the 
capacity  of  the  maker  of  it,  and  having  done  so,  to 
asoertain  and  declare  what  is  the  will  of  the  testator. 
If  fair  circumstances  of  doubt  or  suspicion  arise  to  ob- 
■cnre  this  question,  a  judicial  inquiry  is  in  a  manner 
forced  upon  us.     Those  who  are  instrumental  in  bring- 
ing abont  and  iubserring  this  inquiry  are  not  wholly  ia 
the  wrong,  even  if  they  do  not  succeed.  And  so  it  oomes 
that  this  court  has  been  in  the  practice  on  such  occa- 
aions  of  deviating  from  the  common  rule  in  othercourta 
and  of  relieving  the  losing  party  from  costs,  if  charge- 
able with  no  other  blame  than  that  of  hating  failed  in  a 
anit  which  was  justified  by  good  and  sufficient  grounds 
for  doubt.    There  i*  still  a  farther  class  of  cases.    I 
-apeak  of  those  in  which,  beyond  the  question  of  the 
will  and  the  capacity  of  the  testator,   the  opposing 
party  takes  upon  himself  to  qaeslion  the  conduct  or 
the  good  faith  of  others,  snd  to  place  on  the  record 
ipleas  of  undue  influence  or  fraud.     These  are  affirma- 
tive charges ;  they  ought  not  to  be  made  except  upon 
aome  apparently  wry  sufficient  ground.     But  though 
they  may  and  do  difi°er  largely  in  the  degree  of  pro- 
bability or  suspicion   to  be  demanded  for  their  justi- 
fication,   it   is   not  easy  to  say  that  they  differ    in 
nature    from    pleas  denying    execution    or    capacity. 
Both  classes    of    defence  are  addressed  to  the  same 
<luestion,    what    was   tha  will  of    the  testator,    and 
both  are  within  the  scope  of  the  subject  intrusted  to 
the  Tigilaoee  of   the  court      Here,  also,   it    seems 
Just  and  meet,  if  the  circumstances  of  the  case  have 
-rendered  the  inquiry  a  proper  one,  that  neither  party 
shonld  be.  condemned  in  costs.     From  these  considera- 
tions, the  court  deduces  the  two  fallowing  rules   for 
■its  future  guidance:    first,  if   the  canse  of  litigation 
takes  its  origin  in  the  fault  of  the  testator  or  those 
interested  in  the  residne,  the  costs  may  properly  be 
-paid  oat  of  the  estate;  secondly,  if  there  be  sufficient 
and  reasonable  ground,  looking  to  the  knowledge  and 
means  of  knowledge  of   the  opposing  party,  to  qaes- 
tion  either  the  execution  of  the  will  or  tbe  capacity 
-of  the  testator,  and  to  put  forward  a  charge  of  undue 
■iaflaenee  or  frand,  the  losing  party  may  properly  be 
relieved  from  tbe  costs  of  his  successful  opponent.     I 
am  aware  that  there  are  many  cases  to  be  found  in 
which  costs  have  been  granted  out  of  the  estate  aader 
circumstances  different  from  those  I  hare  predicated. 
J  am  aware  also  that  in  some   cases    a    less    liberal 
Tiew  than  I    have    taken    of  the    conduct    of    par- 
ties   pleading    undue  influence  and   fraud    has  pre- 
Tailed ;  hut  there  are  eases  to  be  found  pointing  both 
ways.     I  have  sought  in  vain  in  the  authorities  of 
the  Prerogative  Court,  and  especially  in  the   reports 
of  the  Judicial  Committee,  for  anything  like  a  general 
classification  or  rule.     Sir  Cresswell  Cresswell  had  to 
make  the  same  confession  in  tbe  case  of  Broadbent  v. 
Hughe;  29  L.  J.  134,  Prob.     I  have  also  considered 
the  oases  reported  in  this  court.  They  will  be  found  col- 
lected in  a  most  useful  and  compendious  note  to  tbe  case 
of  Summerell  y.   Ckments,  32  L.  J.  33,  Prob.    But 


it  is  hard  to  extract  a  general  rule.  It  is  of  high  pnUie 
importance  that  doubtfnl  wills  shonld  not  pass  tasiljr 
into  proof  by  reason  of  the  ooets  of  opposing  them.  It  i> 
of  equal  importance  that  parties  should  not  be  tempted 
intoafruilless  litigation  bythe  knowledgethattheircMts 
will  be  defrayed  by  others.  These  opposite  reasons  «p- 
pear  to  have  alternately  swayed  tbe  decisions  to  be 
found  in  the  books.  It  is  the  desire  of  the  court  V> 
keep  both  in  view,  while  yielding  to  neither,  and  it  i^ 
in  this  spirit  that  tbe  above  rules  have  recommended 
themselves.  Of  tbe  present  case,  on  the  facts,  little 
need  be  said.  I  have  carefully  read  the  leameil 
judge's  notes,  and  fully  conferred  with  the  learned 
judge  himself,  by  whose  opinion  I  am  strongly  fbrti6«4 
in  the  decision  I  am  about  to  pronounce.  Tbe  court 
considers  that  Mr.  Gard,  to  whom  the  bulk  of  the  pro- 
perty of  tbe  testatrix  was  bequeathed  in  a  will  made  br 
himself,  a  professional  man,  has  been  guilty  of  improper 
conduct  in  tbe  transaction,  and  particularly  so  in  know- 
ingly omitting  from  the  will  legacies  which  ha  knew 
(for  so  the  jury  found)  that  the  testatrix  had  ordered 
and  still  desired,  bat  which  escaped  her  merao^  it 
the  time  the  will  was  executed.  This  conduct  and  the 
suspicions  which  flowed  from  it  gave  the  next  of  kit 
a  fair  and  reasonable  ground  for  litigation.  The  court 
therefore  orders  that  the  costs  of  the  pits,  be  paid  wt 
of  the  estate. 

OOtTBT  or  BANKKtJPTCT. 

Beported  by  A.  A.  Doria  and  J.  Moboax,  Uttf., 
Barrlsters-at-Law. 

Satttrdm/,  Dec.  12. 

(Before  Hr.  Commissioner  Fahk.) 

Ee  parte  AtTsmi  akd  otbbrs,  re  Biamcoki. 

24  i  25  Viet.  e.  134,  ».  88— Praetiw. 

Atu/  application  bg  a  areditor  to  dismiu  a  imbnipf' 

petition,  sjwo  the  ground  of  noa-retidenee,  tkeeld 

be  bg  petition,  and  not  bg  motion. 

This  was  an  application  on  motion  to  di>ini> 
the  bankrapt's  petition  for  adjudication,  filed  sgsis't 
himself,  on  the  gronnd  that  his  principal  dibtt 
bad  not  been  contracted  in  England,  and  that  be  bid 
not  a  "  residence  "  within  the  statute  sufficient  to  mp- 
port  the  petition.  The  case  was  before  Mr.  Comnis- 
sioner  Ooalbnm  on  the  30tb  Oct.  last  apnn  the  ques- 
tion whether  or  not  tbe  bankiupt  should  be  alloved  Ut 
pass  bis  last  examination. 

The  following  appear  to  bo  the  facts : — Tbe  bank- 
rupt was  a  native  of  Ireland,  where  be  chiefly  resided. 
In  April  1863  he  came  lo  this  country  from  PrmWi 
and  resided  at  an  hotel  in  Seaford,  Sussex,  until  >)>• 
6th  Aug.,  when  be  came  to  London,  and  on  the  >*<■• 
day  filed  his  petition.  Since  then  be  bad  resided 
with  bis  father,  at  Longfield,  co.  Tipperary,  in  \nW- 
It  further  appeared  that  he  had  eighty-four  ctedi- 
tors,  the  aggregate  of  whose  debu  amounted  « 
8233i  13j.  9d.,  which  may  be  distinguished  » 
follows: — 

47  oreditors  in  Ireland,  amonnting  to  £6833  li   * 
30       „         „     Prance  „         „  «93  IS    6 

1      „        „    Brossel.        „        .,  !«    5» 

6      „        „    England       „        „        J63_19^1 

M  JE8233  IS    » 

It  also  sppeared  in  evidence  that  the  bankmpl  id- 
mitted  to  the  sommissioner  in  open  court  that  he  w* 
lived  for  the  longest  period  of  three  months  at  Sealonl 
aforesaid,  until  the  6th  Aug.  last,  when  he  «»""  " 
London  and  stayed  at  an  hotel  there;  that  since  fili»« 
bis  petition  he  had  resided  with  his  father  in  I™"^J 
and  that  he  came  to  England  for  tbe  express  purpose  oi 
endeavouring  to  free  himself  from  his  difBcollies  V 
petitioning  the  court  for  an  adjudication  of  huutfUJ 
against  himself. 
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Rttd  appmrad  for  the  Messrs.  Austin  and  fire  other 
creditors  whose  debts  amoanteil  to  3529/.,  and  asked 
that  the  petition  iniglit  l>e  dismissed  upon  the  ground 
of  non-residence  within  the  meaning  of  the  Act  of 
Farlisment.  The  banlcnipt  had  admitted  before  the 
commissioner  his  object  in  filing  the  petition.  The 
word  "  natdenee  "  was  sjnonjrmoos  with  "  domioil," 
•nd  this  was  defined  by  Mr.  Justice  Story  in  his  book 
«a  the  Conflict  of  Laws,  sect.  43,  to  be  the  place  where 
tbe  habitatioo  of  the  party  is  "  fixed  without  any  pre- 
sent iutentioD  of  remoTing  therefrom."  Lord  Cotten- 
haxa,  in  Mmtro  t.  Jfmro,  laid  it  down  that  "  domicil 
«f  origin  must  prevail  tuitil  the  party  has  not  only 
aeqaired  another,  but  has  manifested  and  carried  into 
«x«eation  an  inteotioa  of  abandoning  his  former 
domicil  and  aoqoiriDg  another  as  bis  sole  domicil  :** 
(7  01.  &  F.  876.)  It  was  clear,  therefore,  that  the 
baokmpt  had  his  "  domidl"  or  "  residence"  in  Ireland, 
mnd  tbat  the  bankmptey  ought  to  be  administered  in 
that  ooontiy  where  the  majority  of  hia  creditors  aUo 
ranided.  He  referred  to  sects.  86, 87  and  88  of  the  B.  A. 
1861,  and  contended  that  the  word  "  resided,"  in  the 88tb 
aectaon,must  be  taken  in  itastrict  legal  s*nse.  [TbeCoM- 
JCUSIOSBK. — It  seems  dear,  both  from  law  and  reason, 
tbat  thia  is  a  bankruptcy  which  ought  to  be  administered 
in  Ireland,  where  the  bulk  of  the  creditors  reside.] 

Sargood,  for  the  bankmpt,  contended  that  the  appli- 
cation shoald  be  by  petition  and  not  by  motion.  The 
foondation  of  the  bankruptcy  was  petition,  and  it 
coold  only  be  got  rid  of  by  petition.  In  its  present 
ahapa  th«  court  had  no  jorisdietiou.  How  was  the 
court  to  know  that  the  bankrupt  was  aware  of  this 
application,  made,  too,  in  the  absence  of  creditors  who 
did  not  assent  and  who  would  lose  their  title  to  the 
pfoparty  of  the  debtor  if  it  were  acceded  to  ?  There 
moat  be  a  petition  setting  forth  the  grounds  upon  which 
tba  prayer  was  made,  and  a  copy  serred  upon  the  bank- 
rapt,  ijntil  that  was  done  the  court  had  do  jn<isdiclioo. 

AUridgt  (solicitor),  for  the  official  assignee,  also 
opposad  the  application  upon  the  same  grounds.  A 
portion  of  the  property  had  been  realised  by  the  official 
assignee  under  the  bsokroptcy,  so  that  the  application 
came  too  Ute. 

Mr.  Commissioner  Fane. — Yes ;  it  is  a  matter 
vhich  most  be  brought  on  by  petition  and  not  by 
motion.  The  application  is  dismissed.  Question  of 
costs  reaerred.  Ordend  aeeordiaglg. 


iSqults  (Courts. 


OOTTBT  OF  APPEAL  IK  OHANCEKY. 

Xeperted  hj  Tbohas  BaooaaauiK  and  Jjuus  B.  Dayidsox, 
EsqiB.,  BaRlst«rs-at-Law. 

Tltwr$daf,  Ifov.  19. 

(Before  the  Lords  Justices.) 

Xt  Whxai.  E1111.T  MiMiHO  CoxpAHT,  ex  parte  Cox. 

Wtudrng-tf—Contriititoty—Tnuta — Comptauet  Act 

1862,  uet.  200. 
Vnitr  tkt  tximitd  definition  0/  the  word  "  contribu- 
toiy,"  i»  the  Compaaiee  Act  1862,  a  perMon  who 
looik  300  tharet  m  an  wtregittered  company,  and, 
in  order  to  rotM  the  value  of  the  thoret,  eaueed  100 
oai^y  to  be  traiuferrtd  to  hit  own  name,  whilst  the 
nmemingiOO  were  placed  in  the  namuo/tvn  other 
ptrmme,  oetentiblf  the  owners  of  the  sharet,  a*  tnu- 
tait  or  momtneee  for  him,  tnu 
BeU  to  i»  proper^  inierted  in  the  Hit,  wider  the 
wimdmg-tp  of  the  osmpony,  in  rttpeot  <fftke  whole 
mamber  of  900  iharei. 

This  was  an  appeal  by  Mr.  John  Coz,  agunst  a  ds- 

daion  of  the  Vice- Warden  of  the  Coort  of  Stannaries, 

ia  Cotnvill  (S.  Smirke,  Esq.),  whereby  his  uams  wu 

plaoad  apon  the  list  of  tha  oontribatoiie*  of  the  abore 

Ha  Sie. 


company,  now  in  course  of  winding-up  in  that  court, 
as  ibe  liolder  uf  300  shares,  of  which  only  100  were 
standing  in  his  own  name,  and  the  remaining  200  in 
Ihe  names  of  two  other  persons  named  Giles  and 
Pulley.  •  Mr.  Coz  appealed  against  this  decision  to  the 
Lord  Warden  of  the  Stannaries,  the  Duke  of  Newcastle, 
who  remitted  the  case  to  this  court,  under  the  18  &  19 
Vict.  c.  32,  8.  26.     The  circumstances  were  as  follows: 

The  Wheal  Emily  Mining  Company  was  an  nnre- 
gistered  company,  conducted  on  the  cost-book  principle, 
which  was  established  in  1856  by  the  present  app.  and 
Hagh  Stephens,  a  mining  agent  in  Cornwall,  and  it  was 
situated  in  the  parish  of  Gwithian,  in  that  connty  Its 
capital  was  to  consist  of  2000/.,  in  1000  shares  of  it 
each,  and  on  the  formation  of  the  company  it  waa  ar- 
ranged that  Mr.  Cox  should  take  375  of  the  shares. 
In  April  1857  Mr.  Stephens,  who  acted  as  purser  of 
the  mine,  by  arrangement  between  himself  and  Mr.  Coz, 
transferred  100  sliares  to  Mr.  Cox  and  placed  the  rs- 
msining  200  in  the  names  of  Giles  and  of  Pulley,  and 
the  result  of  the  eTidence  in  this  transfer  waa,  that  it 
was  made  in  order  that  it  might  appear  that  the  sbar»- 
holdert  in  the  company  were  more  numerous  than  they 
were  in  reality.  The  remaining  serenty-fir*  shares 
were  transferred  to  the  nnme  of  Mr.  Stephens,  and  the 
evidence  showed  that  neither  Giles  nor  Pulley  was  ever 
treated  as  the  owner  of  any  of  the  shares,  but  that  the 
real  state  of  things  was  well  known  to  Stephens  and 
Cox.  It  is,  however,  unnecessary  to  do  more  than  state 
this,  inasmachas  the  facta  fully  appear  in  the  judgment 
of  the  learned  Vice-Warden,  given  below. 

In  Not.  1862  the  company  was  hopelessly  involved 
in  debt,  snd,  on  the  petition  of  one  of  its  creditors,  it 
waa  ordered  to  be  wound-op  in  the  Stannaries  Court. 
The  registrar,  in  settling  the  list  of  oontribntories, 
inserted  the  name  of  Mr.  Coz  as  holder  of  the  entire 
number  of  300  shares,  and,  on  appealing  to  the  Vice- 
Warden,  that  order  was  affirmed  in  the  following  judg- 
ment:— "In  this  oase  an  unregistered  mine  company 
is  in  the  course  of  Winding-up  under  an  order  made  on 
the  petition  of  Samuel  Stephens,  a  contributory  of  the 
company,  and  the  question  is,  whether  John  Cos 
ought  to  be  placed  on  the  list  of  contributorie^,  not 
only  for  100  shares,  bat  also  for  100  shares  standing 
separately  in  the  cost-book  in  the  names  of  Pulley  and 
of  Giles.  It  is  admitted  that  the  teal  owner  of  these 
200  shares  is  John  Coz,  and  that  neither  Pulley  nor 
Giles  had  any  mterest  whatever  in,  or  knew  anything 
about,  the  concern,  ezoept  that  Coz  iiad  requested  them 
to  accept  the  transfers  of  them  from  Hugh  Stephens, 
the  local  agent  of  the  company,  from  whom  Coz  also 
received  his  shores  by  like  transfer,  and  with  full 
knowledge,  on  the  part  both  of  Stephens  and  Coz, 
that  Coz  was  the  real  owner  of  the  whole  300,  and 
was  to  pay  the  requisite  calls  on  them  ;  in  fact,  the 
company  may  be  truly  said  to  have  been  originally  got 
np  by  and  between  Stephens  and  Coz,  with  the  assist- 
ance of  three  or  four  other  gentlemen.  It  is  proved  to 
my  satisfaction  that  the  names  of  Giles  and  Pulley 
were  used  as  nominal  shareholders  for  the  sole  purpose 
of  giving  a  more  favourable  aspect  to  th{  scheme  in 
the  share  market ;  for  it  is  not  generally  considered 
satisfactory  to  those  who  wish  to  invest  in  mines  to  see 
that  the  shares  are  chiefly  in  the  hands  of  one  or  two 
persons,  whose  influence  will,  in  fact,  ovemiie  the 
voices  of  all  other  shareholders ;  nor  is  a  company 
likely  to  attract  shareholders  which  appears  on  the  face 
of  it  to  have  vary  few  supporters.  The  witnesses, 
however,  difier  as  to  whether  this  distribution  of  shares 
to  nominal  holders  was  at  first  suggested  by  Stephens 
or  by  Coz.  Neither  Pulley  nor  Giles  ever  attended 
any  meetings,  or  received  drcnlars  for  calling  them. 
Giles  is  since  deceased,  and  withont  property  ;  Pulley 
is  a  retued  tradesman,  a  neighbonr  of  Coz,  «ho 
thinks  he  is  a  man  of  some  properly,  but  neither  ot 
them  was  to  be  sntitlsd  (0  any  banafit  irom  the  sale  of 
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shares  or  other  profits  of  the  mines.  On  the  part  of 
Cox  it  is  contended  that  Giles's  representatives  and 
Pulley's  onght,  as  trustees,  to  be  alone  pat  on  the  list 
of  contribuiorlos  in  respect  of  these  200  shares ;  and 
the/  cite  rarioua  cases,  which  are  referred  to  id  Lindley 
on  Partnership,  vol.  2,  p.  1092,  and  supplement,  p.  167. 
Do  the  facts  above  stated  show  that  a  bonafidt  relation 
of  tinstees  and  cetttus  que  trutt,  in  the  sense  of  the 
•bore  cases,  sobsisted  between  Cox  and  his  nominees  ? 
If  it  is  to  be  treated  as  a  question  of  fact,  then  I  find, 
as  a  fact,  that  it  did  not  subsist,  though,  if  Pulley  or 
Giles  had  attempted  fraudulently  to  appropriate  the 
■hares,  they  would,  for  this  purpose,  hare  been  treated 
at  law  and  in  equity  as  mere  trustees.  In  truth,  they 
were  mere  names  by  which  Cox  chose  to  call  himself 
in  the  books  of  the  company,  for  the  purpose  of  profit- 
ing by  the  false  colours  which  the  use  of  them  held 
out ;  and  this  device  is  now  relied  on  for  the  simple 
purpose'  of  protecting  him  (if  posaible)  from  personal 
liability.'  Under  such  circumstances  I  am  of  opinion 
that,  even  if  this  were  a  winding-up  under  the  Joint- 
Stock  Companies  Act  1848-9,  or  under  the  Acts 
1856-7,  the  Court  of  Cb.  would  hare  allowed  the 
name  of  Cox  to  be  put  on  the  list  But,  in  truth, 
this  is  a  winding-up  under  the  latest  Act,  viz.  the 
Companies  Act  1862,  which  gives  a  different  definition 
to  the  term  "  contributory"  from  that  in  previous  Acts. 
Vnder  tlie  first  Act,  1848,  sect.  3,  mere  liability  to  the 
payment  and  creditors  was  not  deemed  sufficient  to 
constitute  a  contributory.  That  Act  was,  indeed, 
atriotly  an  Act  to  facilitate  the  process  of  accounts  as 
between  members  and  shareholders,  and  the  rights  and 
interests  of  creditors  were  unaffected  by  it.  These  were 
left  to  their  former  remedies.  Under  the  last  Act  both 
creditors  and  contributories  are  parties  to  the  proceed- 
ing, both  are  affected  and  both  are  benefited  by  it, 
and  the  older  Acts  are  now  wholly  repealed.  Under 
the  sooth  section  of  the  Act  1863,  which  applies  to 
unregistered  companies,  every  person  is  to  be  deemed 
•  contributory  who  is  liable  at  law  or  in  equity  to  pay, 
or  contribute  to  payment  of,  any  debt  or  liability  of 
the  company.  This  distinction  has  been  very  properly 
noticed  by  Mr.  Lindley  (Supplement,  p.  231).  What, 
then,  is  the  effect  of  this  section  on  the  present  com- 
pany and  its  members.  The  Wheal  Emily  Company 
IS  a  company  formed  on  the  principle  of  a  cost-book 
mine.  The  constitution  of  such  a  company,  when  not 
Tailed  by  any  special  rale  of  the  company  at  its  oatset, 
is  well  known  and  nnderstood  at  this  court,  and  no 
proof  is  here  required  to  explain  it.  It  is  presumed  to 
be  the  rule  of  management  in  all  cases  where  it  is  not 
expressly  modified  or  altered  by  the  company.  In 
this  case  one  of  the  earliest  resolutions  of  the  company 
in  1857  provides  that  it  is  to  be  carried  on 
on  that  principle  as  practised  in  the  Stannary 
Court.  What,  then,  is  that  practice  in  the 
case  of  such  a  company  as  this?  It  is  treated 
•a  •  common  law  parol  partnership,  with  nearly  all 
its  incidents,  and  subject  to  all  the  customary 
process  and  powers  of  tb'is  court,  as  sanctioned  by 
usage,  andteoognised  and  extended  by  recent  Acts  of 
Parliament  Hence  each  shareholder  is  liable  only  to 
contracts  made  while  he  holds  shares.  If  ho 
lelinquishes  to  the  company  or  transfers  to  a  stranger 
(which  on  certain  conditions  he  is  entitled  to  do),  he 
neither  throws  on  the  company,  nor  transfers  to  his 
assignee,  any  antecedent  liability  of  his  own.  In  case 
of  relinquishing  his  shares,  or  any  of  them,  he  is 
entitled  to,  and  subject  to,  an  account  with  his  partners 
in  respect  of  his  past  liabilities,  and  his  share  of  the 
assets,  if  any,  but  the  company  are  under  no  obligation 
to  save  him  harmless  from  such  contracts,  except  only 
in  the  way  of  contribution,  as  In  case  of  other 
partnerships.  In  the  case  of  a  transfer,  the 
transferee  is  not  liable  either  to  the  company 
«r  to  the  tnuiifeior  in  respect  of  any  past  transactions 


or  any  contracts  but  his  own,  unless  be  bu  agreed  t* 
become  so,  or  has  so  conducted  himself  as  to  have 
recognised  or  adopted  them.  The  only  way  in  wlueb 
future  shareholders  may  be  affected  by  past  liabilitia 
arises  in  consequence  of  the  customary  lien,  which  np- 
plying  creditom  can  enforce,  by  Stannary  process,  oa 
the  machinery  and  materials  on  the  mine,  u  loog  as 
they  are  in  the  hands  of  the  same  company,  or  of  the 
flucttuting  shareholden  who  from  time  to  time  sad 
for  the  time  being  become  members  of  it  I  belitvs 
the  correctness  of  this  description  will  be  disputed  \ij 
no  practitioner  or  experienced  miner  in  the  district  of  tke 
Stannaries.  And  wherever  a  different  oonstitotion  lui 
been  incidentally  assumed  or  proved  before  the  Superior 
Courts,  it  will  be  found  that  the  so-called  coa^boct 
company  has  in  fact  worked  in  some  other  district,  m 
under  a  special  deed  of  settlement  which  hu  depaittl 
more  or  less  from  the  cost-book  type.  Indeed,  it  is 
notoiions,  that  as  soon  as  the  Joint-Stock  Companiis 
Act  of  1844  exempted  cost-book  mines  from  its 
operation,  they  had  only  to  call  themselves  oost-boak 
companies  iu  order  effectually  to  protect  thensdns 
from  the  trouble  and  expense  and  the  conseqnmca  •( 
legist  raUon,  and  to  some  extent  thu  practice  has  lar- 
vived  the  Joint-Stock  Act  of  1856,  which  was  Is 
exempt  cost-book  mines  within  and  subject  to  tin 
Stannary  jurisdiction.  Hence  it  should  seem  that 
wherever  an  nnregistered  mining  company  is  to  ke 
wonnd-up,  all  members,  whether  ex-membets  or  itill 
on  the  books  of  the  company,  who  are  liable  npoo  any 
unsatisfied  contract,  may  be  and  ought  to  be  pot  is 
the  list  of  contributories,  whether  their  liabUilies  be  tk 
subject  of  an  action  at  law  or  a  suit  in  equity.  Mr. 
Cox  is  liable  to  the  present  debts  of  the  compaov,  bolk 
at  law  and  in  equity  in  his  capacity  of  the  rnl,  tiMi^ 
dormant,  partner  in  respect  of  the  shares  held  by  bia 
in  the  names  of  Giles  and  Pulley,  and  this,  en* 
altbongh  the  relation  of  trustee  and  eesdn  fMt'<^ 
had  really  and  truly  subsisted  between  them,  which,  is 
my  judgment,  it  does  not  I  therefore  order  that  Ik 
name  of  Mr.  Cox  do  stand  on  the  list  of  contribslerits 
in  respect  of  the  300  shares  now  standing  in  Ms  oane 
and  the  names  of  Pulley  and  Giles." 

Mr.  Cox  now  appealed  to  the  Lord  Warden. 

Fook»  (with  whom  were  Glaste,  Q.  C.  and  Aw- 
bttrgh)  supported  the  appeal. — The  oontast  was  only  at 
to  the  SOO  shares  in  the  names  of  Giles  and  Fullc;; 
as  to  the  100  in  bis  own  name  Mr.  Cox  admitted  Us 
liability.  But  as  to  the  200,  the  persons  ii  >k« 
names  they  stood  ought  to  be  inserted  in  the  list,  sad 
not  that  of  the  ce«(ut  ^e  trtat:  (2  Lindley  on  Part  1092. 
and  supplement  to  that  work,  167,  and  the  eases tlm 
cited.)  [Lord  Justice  Kxioht  Bkucb. — ^Whert  Ik 
relation  of  trustee  and  ee$tm  jye  tnut  exists  ai  ■ 
admitted,  is  it  not  an  open  question  which  of  the  ts* 
namea  should  be  Inserted  7] 

Baggallag,  Q.  C,  for  the  resp.,  admitted  that  vAl 
the  AcU  before  the  Companies  Act  I86S,  the  nam  «f 
the  trustee  would,  in  the  absence  of  fraud,  be  ("- 
marily  inserted,  though  there  were  exceptions  to  lk<t 
role  in  the  anthorities. 

Foolt  continued.— Here  there  was  no  fraud,  anJ 
Giles  and  Pulley,  if  trustees  at  all,  were  trustees  l«r 
other  persons  besides  Mr.  Cox.  This  |sntiem««'» 
name  onght  to  be  removed  from  the  list  sad  tk 
names  of  Giles  and  Polling  substituted  for  it ;  it 
might  hereafter  be  a  queatiou  whether  Mr.  Cox  was  ia 
respect  to  the  SOO  shacet  liable  to  them  cr  to  Ik 
company. 

BaggaUan,  Q.  C.  and  Romslifs  sapported  the  order. 
—The  shares  were  not  heU  by  Giles  and  PuIIct  at 
bond  Jidt  tmstees  for  Mr.  Cox,  but  as  his  nomiae* 
for  the  fraudulent  purpose  of  indndng  other  persons  k 
accept  shares.  Wheto  there  was  anytliing  BW 
fraud,  the  general  rnle  which  bad  been  adoitled  «s* 
not  adhered  to  : 
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Solicitors  for  Uw  petiiioniiig  tbarebolder,  Grtgoty 
and  RoveUJu.  

Satmrdag,  Dtc  5. 
(Before  the  Lobds  JusnoEB.) 

ClfAPMAK  ».   BbADLET. 

SaliUmtnt — ConsideratuM — Incalid  marriage— Tnuf 

vnlU  toUnuutation, 

The  tetlator  M  lAu  ml  executed  a  ittlleauiU  i»  eom- 

Itmplation  of  kit  then  intended  marriage  vnik  J.f 

taho  mu  hie  dtceaeed't  wife's  niece,  and  "  in  eon- 

tideration  of  tJuU  intended  marriage,  and  of  hit 

natural  love  for  hie  cUJdren  6y  hit  then  lot*  unfit, 

and  far  divert  other  good  cauitt  and  oontidtn^ 

tiotu,"  attigned  certain  fundt  to  trutleei  upom  trmU 

for   himte/f  umtU   the  taid  marriag*  ihomld  i* 

toUmnited,  and  from  and  afttr  tka  tolemniialitm 

thereof  for  himielf  and    the   lady  for  tktir  lifet, 

vith  remainderfor  tie  children  of  hit  late  and  eoit> 

templated  marriaget.     The  marriage  oeremong,  mu 

perjformed  in  SvUeerland  aeeording  to  Smitt  law, 

and  the  lettator  haiing  died  imtoivent  thit  tuit  wot 

inilituted  by  a  crediior  to  adminitter  hit  ettate,  and 

to  have  the  lettlement  declared  void: 

The  M.  R.  to  decreed,  on  the  ground  that  the  tw 

coniideraliont  could  not  be  leparated,  and  that  the 

intended  wtarriage  wat  a  whottg  illegai  contideratiom. 

And,  on  appeal,  their  Ijordthipi  affirmed  the  decree, 

but  on  the  ground  that  no  marriage  had  ewer  6m» 

lokmnited  within  the  proper  meaning  of  the  tetilf 

ment,  and  that  the  firtt  trutt  M  favour  <(f  th» 

settlor  remained  therefore  in  force. 

This  was  an  appeal  b;  Mar  j  Elisabeth  Bradlejr,  one  of 

the  children  of  the  testator  in  the  canse,  William  Orton 

Bradley,  bj  Sosannah  bis  first  wife,  agamst  a  decisioa 

of  the  M.  R.  under  the  following  circumstances: — 

The  first  wife  of  the  testator  died  in  Ang.  1856k 
leaving  him  and  six  children  surviving.  la  1857  the 
testator  formed  the  design  of  marrjing  Miss  Elizabeth 
Doruthj  Junes,  a  niece  of  his  deceased  wife,  and,  under 
the  impreesion  that,  as  such  a  marriage  would  be  valid 
in  the  Protestant  cantons  ot  Switserland,  it  would,  if 
solemnised  there,  be  also  valid  in  this  coantrj,  be  and 
the  ladj,  in  the  month  of  Sept  1857,  proceeded  to 
Nenchatel,  where  a  proper  ceremony  of  mariiage  wa> 
legally  performed  between  them. 

In  contempUtion  of  this  pretended  marriage,  a  deed 
of  settlement  was  executed  between  the  parties.  It 
bore  date  the  30th  Sept.  1857,  and  after  reciting  thut 
SDch  a  marriage  was  intended  to  be  solemnised  between 
the  said  William  Orton  Bradley  and  Elisabeth  Dorothy 
Jones,  it  was  witnessed  that,  "  in  consideration  of  the 
said  then  intended  marriage,  and  in  consideration  of  tbo 
natural  love  and  affection  which  he  the  said  William 
Orton  Bradley  bore  for  bis  children  by  his  then  lat* 
wife,  and  for  divers  other  good  causes  and  considera- 
tions," he,  the  said  William  Orton  Bradley,  assigned 
certain  funds  and  property  to  truatees  npon  trust  for 
himself,  his  executors,  administrators  and  aasigns, 
"until  the  said  intended  marriage  should  be  solemnised, 
and  from  and  after  the  solemnisation  thereof,"  npon 
trust  for  himself  and  the  said  Elisabeth  D.  Jones 
for  their  lives,  and  for  the  survivor  of  tliem  for  his  or 
her  life,  and  after  the  death  of  the  survivor  upon 
trust  "  for  such  of  the  children  of  the  said  William 
Orton  Bradley,  whether  by  his  said  former  marriage,  or 
by  his  then  intended  marriage,"  as  being  sons  sbonld 
attain  twenty-one,  and  being  daughters  sbonld  attain 
that  age  or  previously  many,  in  equal  shares  as  tenants 
in  common. 

Very  soon  after  the  marriags  ceremony  the  lady  and 
gentleman  returned  to  England,  and  oobabiteil  there 
till  August  1860,  when  Hr.  Bradley  died  leaving  two 
children  by  Elisabeth  Dorothy  his  repoted  wife.  At 
bis  death  h«  wu  in  embsmuMd  oiiGamstsnces.  and 
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Chianoek't   case,    John.   7  U  ;     1    L.  T.   Rep. 

N.S  435; 
Bunn't  case,  2  De  0.  F.  &  J.  275  ;    3  L.  T. 
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Bep.  M.  S.  421. 
Moreorer,  the  200th  section  of  the  Companies  Act 
1662  greatly  extended  the  definition  of  the  word 
"contributory"  which  the  earlier  Winding-up  Acts 
contained.  Giles  was  now  dead,  and  bad  left  no 
property,  and  Pulley  was  a  tradesman,  and  a 
persooal  firisad  «f  the  app.,  and  not  believed  to  be  of 
any  rabstanee. 

Fooiu,  in  nply,  xagti  that  the  cestui  que  trutt  was 
aat  the  person  whose  name  was  to  be  inserted  on  the 
Eat.  [Lord  Justice  Torbbb  called  attention  to  the 
words  "  liable  in  equity  "  in  the  definition  of  a  oon- 
tribatory  in  the  Act  1862.]  The  app.  was  not  the 
cxcloBve  owner  of  the  200  shares. 

Lord  Justice  Ksioht  Bkucb  said  >— I  am  of  opinion 
that  the  oonelnnon  of  the  learned  judge  of  the  Stan- 
oariea  Conrt  is  right  Mr.  Cox  was  subsUntially  the 
«wner  of  the  800  shares ;  that  fact  is  undisputed  and 
indi^ntable,  and  although  in  a  sense  the  two  gentle- 
men Darned  Pulley  and  Giles  may  have  been  trustees 
fi»  him,  yet  the  relation  was  not  a  trust  of  the  ordinary 
character.  Their  names  were  used  for  the  mere  pur- 
pose of  holding  out  erroneoosly  to  the  worid  that  the 
300  ahorea  were  held,  not  by  one  person  but  by  three, 
ao  oa  to  iodnoe  the  unwary  part  of  society  to  suppose 
that  Uiere  was  a  greater  number  ef  memben  in  this 
eoopaoy  than  really  and  in  fact  existed.  This,  I 
repeat,  is  not  a  trust  of  the  ordinary  character,  and  I 
am  not  prepared  to  say  that,  even  if  the  Act  of  1862 
bad  not  passed,  the  reenlt  would  not  have  been  the 
aame.  Bat,  looking  at  the  language  of  that  Act  of 
Pariiameot,  and  the  undisputed  circumstances  of  the 
caas,  I  feel  no  doubt  whatever  that  Hr.  Cox  has  been 
properly  placed  upon  the  list  of  contributories  in  respect 
of  the  whole  number  of  300  shares.  Whether  some 
other  person  or  persons  should  not  be  added  to  the 
liat  in  respect  of  200  of  tbone  shares  is  a  separate 
qnestion,  and,  as  fsr  as  I  myself  am  ooncemed,  I  have 
no  objection,  if  it  should  be  wished,  to  declare  in  the 
order  that  it  is  to  be  without  prejudice  to  any 
application  which  may  be  made  to  add  the  name  or 
names  of  any  person  or  persons  in  reepeet  of  those  200 
afaares.  Bat  the  appeal  mast  be  dismissed,  and  the 
app.  must  pay  the  costs  of  the  appeal 

Lord  Justice  Tdkner  said,  that  he  agreed  in  this 
decision,  and  for  the  same  reasons.  His  Lordship  briefly 
reviewed  the  facts  of  the  case,  and  said  that  his  oon- 
dosion  was,  that  the  real  owner  of  the  shares  was  Cox, 
and  that  neither  Giles  nor  Pulley  ever  paid  any  ram  of 
money  whatever  for  the  shares,  which  were  paid  for 
by  Cox,  and  that  neither  Giles  nor-Pnlley  was  ever 
treated  as  the  owner  of  the  shares  which  stood  in 
their  namea.  That  being  so,  it  was  not  neoessary  to 
go  farther  into  the  consideration  of  the  case;  in  truth, 
Giles  and  Pulley  were  notliing  more  than  the  nominees 
of  Coz,  for  the  purpose  i>f  inducing  the  public  to  believe 
that  there  were  iiumeroas  persons  sLsreboIders  who 
had,  in  fact,  nothing  whatever  to  do  with  the  com- 
pany. He  agreed  in  the  order  of  his  learned  brother, 
and  had  no  objection  to  the  insertion  that  the  order 
sbonld  be  without  prejudice  to  any  such  application 
ta  had  been  mentioned. 

Lord  Justice  Khioht  Bbucs. — ^The  judgment  of 
the  eoort  below  will  be  sffirmed  withont  prejudice  to 
any  application  to  add  the  name  or  namet  of  any  person 
or  persona  in  reapect  of  the  200  shares;  bntsuch 
addition  to  the  list  must  not  be  in  snbstitntion  for  Mr. 
Cux'a  name,  but  in  addition  to  it 
Solioitora  for  the  app.,  Hoi^  and  Bofle. 
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CoviOTRT  V.  Barclay. 
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tb«  present  rait  was  inslitutcd  by  two  of  his  cieditora 
00  behalf  of  themselTM  and  bis  other  creditors,  against 
bis  legal  personal  represeotatiTe,  the  surrifing  trustee 
of  the  settlement,  the  present  app.,  as  representing  the 
children  of  the  testator  by  his  first  marriage,  and  the 
lepated  wife  and  her  two  infant  children,  and  the  bill 
prayed  the  administration  of  the  testator's  estate  by 
the  court,  that  it  might  be  declared  that  the  pretended 
marriage  was  noil  and  void,  and  that  the  trusts  of  the 
settlement  limited  from  and  after  the  solemnisation  of 
that  marriage  had  not  arisen,  and  that  neither  the 
■aid  Elisabeth  Dorothy  Jones  nor  her  children,  nor  the 
ohildrcD  of  the  former  marriage,  were  entitled  to  any 
interest  under  tlie  settlement,  but  that  the  funds 
thereby  assigned  remained  in  trust  for  the  testator,  bis 
•zeeutoTB  or  administrators,  and  were  now  distributable 
•s  part  of  his  personal  estate. 

The  U.  R.,  in  delivering  judgment,  sud  that  if  the 
oonaideration  for  the  settlement  had  been  confined  to 
the  then  intended  marriage  and  future  children,  the 
settlement  would  have  been  altogether  Toid  upon  the 
authority  of  Rubinion  t.  Dkkemon,  3  Buss.  399 ;  and 
Coulton  T.  Allison,  3  Giff.  279 ;  3  L.  T.  Rep.  K.  S. 
260 ;  s.  c.  on  appeal,  2  Da  6.  F.  &  J.  S21  ; 
and  2  L.  T.  Sep.  N.  &  763.  For  it  would  be  nothing 
mors  than  an  attempt  to  make  a  Talid  settle- 
ment upon  an  illegal  contract  of  marriage.  But 
here  there  were  other  considerations  stated,  and  if 
for  those  considerations  the  testator  had  chosen  to 
execute  a  roluntary  settlement  for  the  benefit  of  his 
children  by  his  former  marriage,  his  Honour  would 
have  considered  such  a  settlement  Talid.  But  in  this 
oass  the  two  considerations  were  so  mixed  that  the  one 
oould  not  be  separated  from  the  other.  It  appeared 
to  him  that  the  only  ralnable  consideration  for  this 
settlement  was  the  intended  marriage,  which  conld 
really  never  be  performed,  and  therefore  the  settlement 
failed.  There  was  a  farther  objection,  namely,  that 
the  objects  of  the  limitations  took  as  a  class ;  the  then 
present  and  the  future  children.  This  introduced 
•  new  element  of  uncertainty,  for  that  one  cUsa 
would  consist  of  legitimate  and  illegitimats  children. 
The  same  rule  must  be  applied  which  held  in  oases 
.  that  Tiolatad  the  rules  against  perpetuities,  which  made 
the  whole  gift  Toid  where  it  was  impossible  to  dis- 
tinguish between  the  objects  who  could,  and  those 
who  could  not  take.  Upon  this  further  ground  his 
Honoor  thought  the  settlement  void. 

Mary  Elisabeth  Bradley  now  appealed  against  this 
dsdsion. 

Bobkouie,  Q.C.  and  Baddan,  for  the  pit.,  supported 
bis  Honour's  decree.  The  settlement  was  altogether 
Toid,  as  founded  on  an  illegal  contract;  or,  if  it  was 
Talid,  the  first  trust  had  never  been  displaced,  and  the 
settled  property  bad  never  ceased  to  be  held  in  trust 
for  the  settlor. 

Baggalloj/,  Q.C.  and  BronAead  supported  the 
appeal. — The  oouHderations,  other  than  the  intended 
marriage,  would  maintain  the  settlement,  and  the 
«hUdren  of  th*  first  marriage  were  entitled  to  the 
«zeIusion  of  the  children  by  Miss  E.  D.  Jones. 
Looking  at  the  recitsl  of  the  deed  that  a  marriage 
was  intended  to  be  shortly  solemnised  between  ^e 
parUea,  the  oourt  could  only  consider  that  the  cere- 
mony which  had  taken  pUice  waa  what  the  parties 
intended.  Upon  this  the  subsequent  trusts  cams  into 
operation. 

The  following  were  the  snthorities  tited  at  the  Bolls 
and  in  this  court: 

RMuim  T.  Didmumt  (ftbi  tap.) ; 

CmAm  t.  AUixm,  2  Giff.  279  j  S  L.  T.  Bep. 
N.  S.  260;  on  appeal  2  De  Q.  F.  &  Jon.  S21 : 
SL.T.  Bep.  N.  &  768; 

Breok*  T.  Bi-ookt,  9  H.  L.  Cas.  193;  2  L.  T. 
Bep.  N.  S.  480 ;  4  L.  T.  Bep.  N.  &  93; 

EUtrUm  T.  ikuirtU,  Com.  Bep^  318 ; 


Neailead  v.  Starlet,  1  Atk.  265  ; 

Claylm  v.  Earl  Wmlon,  3  Madd.  302,  «.; 

Webtler  v.  Boddmgton,  26  Beav.  128 ; 

Porter  T.  Fox,  6  Sim.  485 ; 

Medumrtk  y.  Pope,  27  Bear.  71  ; 

Davenport  v.  Bitkopp,  2  Y.  &  C.  451 ; 

Star/  V.  SouOi/,  I  M.  &  G.  364; 

WhaUegy.  WkaU^,  I  Mer.  436. 
Lord  Justice  Ehiobt  Bbdcs  said  that  the  6nt 
tnut  in  this  settlement  was  for  the  settlor,  his  execs- 
tors,  administrators  and  assigns,  until  the  then  inteniltd 
marriage  should  be  solemnised  between  himself  snd  tbs 
lady  therein  mentioned;  and  the  first  qnestioii  wu, 
what  was  the  meaning  to  be  ascribed  to  the  word 
"solemnised,"  as  used  in  that  instrument?  it  it 
was  nsed  in  that  inatrument,  he  thought  that  it 
must  msan  validly  and  effectually  solemnised.  Tie 
ceremony  of  msrriage  was  indeed  gone  through  aftw- 
wards,  but  the  lady  and  gentleman  were  domiciled  ii 
England,  and  their  domicil  had  not  been  changed,  isd 
the  lady  was  his  wife's  niece.  Therefore,  altheogh  tin 
marriage  ceremony  took  place  at  Nenchatcl,  it  was  ss 
ineffectual  as  if  there  had  never  been  any  such  an- 
mony  at  all.  The  husband,  the  settlor,  was  now  iai, 
and  therefore  there  oould  not  be  now  any  chugc  of 
domicil.  In  that  view  of  the  ease,  the  whole  best- 
ficial  interest  in  the  funds  assigned  by  the  ictile- 
ment  remained  vested  in  the  intended  hubssl 
until  the  time  of  his  death.  He  was  not  pn- 
pared  to  adopt  the  language  of  the  M.R.,  becssic  It 
involved  the  decision  of  a  point  which,  if  there  were  se 
necessity,  he  should  prefer  not  to  decide.  Wlutbs 
should  propose  to  do  was,  to  declare  that,  as  a  iilid 
marriage  had  never  taken  place  between  WiUiam  Ortta 
Bradley  and  Elisabeth  Dorothy  Jonea,  and  as  he  lb 
said  William  Orton  Bradley  had  departed  this  life,  iW 
whole  beneficial  interest  in  the  funds  and  property 
comprised  in  the  settlement  waa  rested  in  tbs  uid 
William  Orton  Bradley  at  the  time  of  his  death,  sod 
that  neither  the  said  Elisabeth  Dorothy  Jonea,  nor  any 
child  of  William  Orton  Bradley,  or  of  Elisabeth  Dmtby 
Jonea,  acquired  any  interest  in  the  said  (sods  <t 
property. 

Lord  Justice  TuRifsn  was  of  the  same  opiniia. 
The  word  marriage  must  be  taken  to  mean  a  valid  isd 
effectual  marriage.  That  thia  was  its  intended  meuusi 
was  plain  from  the  language  of  the  settlement  pM- 
rally,  and  from  the  provision  in  favour  of  the  childns. 
as  it  could  not  be  supposed  that  there  was  any  intntios 
to  provide  for  illegitimate  children  who  wereytt  st- 
bom.  As  there  had  never  been  any  valid  marriage,  tt* 
trust  in  favour  of  William  Orton  Bradley  remained  is 
force,  and  none  of  the  ulterior  trusts  ever  took  efiect. 
Solicitors  for  the  pit.,  the  resp.,  BtU  and  Co. 
Solicitor  for  the  deft,  appealing,  T.  B.  Dixon. 


Nov.  6,  9,  10,  and  Dae.  10. 

(Before  the  Lord  Chascbllob  (Wettboiy). 

CoTmmiT  V.  Babclat. 

Partnerth^  article*  —  Conttrudion  —  Tnltrfrtlttit* 
bjl  mago—Omiinoit  of  formalitf  npplitd  *j  •«• 
qmetctnoe — Suipente/frnd. 

Where  articlet  of  parl»»rikip  iava  ieos  foBoweilil 
a  long  tmiiOemfted  eoarte  of  praeiiee,  *M< 
though  not  whoW/  ineonsittenl  with,  'f  "'  ^ 
proper  mtOMng  and  intention  of,  the  artidet,  M 
come  of  practiet  will  te  held  to  be  the  pmctied 
eomtnution  <f  the  langnage  of  th*  articltt,- 
eoiienoe  <ffa  mw  agreement  ig  th*  partnen. 

ArttcUiofpartnerOippropidedlhataPalitationtfil^ 
ehonld  U  taien  evtrg  gear,  and  enttrrd  in  a  *»« 
called  th*  voAnKwii  and  rttt^oot,  which  wot  ttt* 
tigntd  hg  th»  teveral  partner*.  One  </<*»  i*J 
ntn,  vho  had  rtgularlg  eigntd  the  book*  from  l«3l 
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CoVBIITBT  V.   BaBCLAT. 


[Chak. 


10  18S9,  tBa$  aitaU  through  ill-health  or  bodil)  m- 
eapaeitg  from  the  meeting  tit  1860,  cmd  died  two 
moHtie  after  it  tooh  place.  Be  never  expreued 
am/  dmatiefaction  at  th*  moda  of  making  out  the 
account : 
•BeU  {affirmuHg  the  decision  of  the  M.  A.),  that  the 
estate  of  the  deceased  partner  toas  as  much  bound 
ig  the  settlement  of  I860,  as  if  the  book  had 
actualig  been  signed  bg  him  ;  and  that  he  must  be 
considered,  in  equitg,  as  if  he  had  signed  the  same, 
lit  wot  the  prance  of  the  firm  to  set  apart,  everg 
gear,  out  of  the  balance,  a  portion  vh'wh  vas  left 
^mdiaided,  called  (erroneouslg)  a  "  sinking  fund,''  out 
^wkieh  to  pty  contingencies,  losses,  and  uncertain 
uaUUtiet : 
Slid  (reversing  the  decision  of  the  if.  R.),  that  the 
estate  of  the  deceased  partner  was  entitled  to  par- 
lic^le  m  ihisjimd. 

Tbii  iru  «o  appeal  from  the  H.  B.  The  qnestiou 
'tnrned  npon  the  coostinction  of  certain  articles  of 
partiership.  A  full  report  of  the  eaie,  embodjing  the 
provieions  of  the  instrument  which  were  the  snbject  of 
'diaoossion,  wilt  be  fonnd  in  the  prenons  report,  8  L.  T. 
Bep.N.S.  754. 

The  A  ttomeg- General,  Sebpgn,  Q.  C.  and  Speed 
«apported  the  appeal  on  behalf  of  the  pits.    The;  cited 
Blissett  T.  Daniel,  10  Hare,  493  ; 
Jackson  T.  Sedgwick,  1  Sw.  460. 
Sir  B.  Cairns,  Q.  C,  Jln^Uett,  Q.  C.  and  Boare 
■men  for  the  defts. 

The  Attorney-  General  was  heard  ii  reply. 
Dec    10. — The    Lord  Chakokllob. — The    first 
•qaestion  is,  whether  the  practice   which  has  existed 
'tbronghoQt  the  duration  of  this  partnership,  of  fixing 
•the  niae  of  the  permanent  property  of  the  (lartnersbip, 
liieonaistent  with  the  words  of  the  10th  section  of  the 
-articles.    It  is  contended  by  the  pit.  that  the  language 
•of  the  10th  article  requires  and  directs  that  a  regnUir 
Taloatioa  shall  be  made  annually,  by  surreyors  or  per- 
sons of  skill,  of  all  the  lands,  bnildings    and  fixed 
'property  belonging  to  the  partnership,  and  that   the 
mods  adopted  could  not  hare  been  followed  consistently 
with   the  articles  if  any  partner  bad  objecled  to  it. 
I  am   of   opinion    that   the  mode   which  has  been 
onirormly  followed,  of  acting  on  the  10th   article,  is 
not  inconsistent  with  the  meaning  of  the  words  of 
that  clause  ;  and,  further,  that  if  it  be  not  the  proper 
aieaning,    yet,   as  it   ii   the  mode   and    practice   of 
making  Talnations  which  was  followed  by  the  partners 
dn  this  brewery  concern  for  many  years  before  and  down 
•  to  the  formation  of  the  partnership  of  1831,  and  has 
-erer  since  been  followed  without  deviation  or  objection, 
it  is  a  practical  construction  of  the  10th  clause  of  the 
•articles,  which   is   valid    and  binding  upon   all  the 
pittners,   and  must  be  accepted  as  the  rule  of  this 
.partnership.     For  if  the  usage,  which  on  this  snbject 
-has  been  uniform  and  without  variation,  be  not  strictly 
in  accordance  with  the  written  articles,  it  becomes 
•evidence  of  a  new  agreement  by  the  partners,  and  is  ss 
binding  as  if  it  had  originally  been  dearly  prescribed  by 
the  articles.    This  is  a  well  established  doctrine  of  the 
'law  of  partnership  as  administered  by  this  court.    But 
then  a  question  srises,  whether  this  usage  or  practice  has 
been  followed  with  respect  to  the  valuation  of  July  1 860. 
It  appears  from  the  evidence  that  the  valustion  made 
'in  every  year,  and  entered  in  the  valnation-book,  has 
been  signed  by  all  the  partners.    Even  if  all  the 
.partners    were    not    aetoally    present    at  the    pre- 
•cribed    Ume    for    making    the    valuation,   yet    the 
entry    of   the    valuation  in    the    book    was    aner- 
wards    signed    by    those  who  were   absent.      It    is 
-contended,  therefore,  by  the  pit.  that  the  valuation  of 
1860,  not  having  been  signed  by  Mr.  Henry  Bevan,  is 
not  a  binding  valuation,  even  according  to  the  usage, 
-and  is   not  effectual  for  the  purposes  of  ibe  38th 
~^>aia  of  the  articles.    Bat  I  think  it  is  not  necessary 


for  the  dne  observance  and  ezecDtion  of  the  lOtIt 
section,  either  taken  by  itself  or  in  connection  with  Ilie 
usage,  that  every  single  partner  should  be  present  anU 
actnally  participite  in  the  work  of  making  the  valua- 
tion. Many  eases  might  occur  in  which  that  would  be 
impossible,  and  if  the  actual  presence  of  every  partner 
were  held  to  be  necessary,  great  inconvenience  might  in 
many  cases  arise  from  the  postponement  of  the 
valnation.  Until  the  valnation  was  made,  there  could 
be  no  final  ascertaiument  and  distribution  of  profits  fur 
the  preceding  year.  I  am  of  opinion,  therefore,  that 
a  Tsliution,  made  in  accordance  with  the  custom,  by 
the  partners  present  on  the  partnership  premises  at 
the  prescribed  time,  would  be  a  good  and  binding 
valnation  for, all  the  purposes  of  the  articles,  if 
it  was  afterwards  accepted  or  assented  to  by  the 
absent  partner  or  pattners.  To  make  a  binding 
account  or  valnation,  it  is  not  necessary  that  the  book 
containing  it  should  have  been  actnally  signed  by  every 
partner.  The  account  is  conclusive  and  binding  from 
the  time  when  it  is  finally  settled  and  agreed  to,  or. 
in  the  language  of  these  articles,  "  fully  finished " 
between  the  psrtners.  When  that  has  been  done,  the 
aeoonnt  ought  to  be  signed,  and  the  signature  of  any 
partner  who  had  not  signed  might  be  required  by  the 
other  partners.  But  it  is  the  rule  of  this  conrt  to  con- 
sider that  as  done  which  ought  to  be  done,  and  if, 
therefore,  I  find  that  the  acconnt  and  valualiun  of 
July  I860,  at  the  making  of  which  Mr.  Henry 
Bevan  was  not  present,  was  afterwards  accepted  anil 
agreed  to  by  him,  I  shall  hold  that  the  account  was  in 
equity  signed  by  him  at  the  time  when  it  was  so 
accepted.  Now  the  facts  are  these.  It  was  the  rule 
and  practice  of  the  partnership  to  make  out  annually 
a  balance-sheet  and  valnation  of  all  the  capital,  stock 
and  property  of  the  partnership  on  the  5tb  day  of 
July  in  every  year.  For  that  purpose  it  was 
the  duty  of  the  partners  to  attend  at  the  prin- 
cipal brewery.  On  that  occasion  the  partners  wlio 
were  present  put  a  value  on  the  freehold  and 
leasehold  premises  belonging  to  the  partnership  and 
also  on  the  fixed  plant  and  machinery.  This  valua- 
tion appears  to  have  been  made  by  the  same  rule  and 
in  the  same  manner  from  the  beginning  of  the 
copartnership.  The  account  and  valuation  thus  made 
were  entered  in  •  book  kept  for  the  purpose,  called 
the  rest  or  valuation-book.  The  partners  who 
attended  usually  signed  this  rest-book  at  the  time  of 
the  valuation;  but  as  it  often  happened  that  sumn 
partner  or  partners  was  or  were  ^nable  to  attend,  it 
was  the  practice  of  the  firm  to  send  an  abstract  or 
balance-sheet  made  up  or  taken  from  the  rest-book  to 
such  absent  partners  for  their  information,  and  unlem 
an  objection  was  made,  the  assent  of  such  absent 
partners  was  assumed,  and  the  rest-book  was  after- 
wards signed  by  such  partner  as  a  matter  of  course, 
whenever  it  was  convenient  to  do  so.  For  three  or 
four  years  before  bis  death,  which  happened  in  the 
month  of  Sept.  I860,  Mr.  Henry  Bevan  had  been 
unable  through  age  and  infirmity  to  attend  the  annna! 
stock-taking  and  valuation  at  the  brewery.  Ab- 
stracts of  the  rest  and  valnation  for  the  years  1857, 
1858  and  1859  had  been  duly  sent  to  him,  and 
the  rest-book  had  been  afterwards  signed  by  him,  as  a 
consequence  of  his  assent  to  the  account  included  in  the 
abstract.  So  much  was  the  signature  of  the  rest-book 
deemed  a  matter  of  course  that  the  rest-books  for  the 
years  1857,  1858  and  1859  appear  to  have  been  signed 
by  Mr.  Henry  Bevan  at  one  and  the  same  time  in  the 
year  1859.  At  the  usual  time  in  the  year  I860,  the 
account,  rest  and  valuation  of  the  property  of  the  part- 
nership were  taken  in  the  accnstomed  manner.  Mr. 
Henry  Bevan  and  Mr.  Hudson  Gomey  were  nnable  to 
attend.  Accordingly,  an  abstract  or  balance-shei  t  was 
made  up  or  taken  from  the  rest-book,  and  brongbt  by 
his  nephew,  Mr.  Charles  Bevan,  one^Ctfae  paituers,  to 
Digitized  by  VjOOQIC 
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Ex  paria  JoxBS,  re  Wilson. 


[Ca 


Mr.  H«ai7  Be*aa  at  his  prirata  rMidmoe,  on  a  day  io 
Jalj  ahortly  after  tba  making  of  the  ralnation.  There 
i<  no  doubt  as  to  what  paued  on  this  occasion.  One 
of  Mr.  Henry  Beran's  daofthters  was  present  at  the 
time,  and  there  is  no  material  difference  between 
lier  eridenoe  for  the  pit  and  the  testimony  of  Mr. 
Charles  Bevan,  who  has  been  examined  for  the  defts. 
Mr.  Henry  Beran  was  well  aware  that  the  Taloation  had 
been  made  io  the  nsual  manner,  bat  he  did  not  ezpreu 
any  dissatisfaction  with  it,  or  any  desire  that  it  shonld 
be  altered.  He  expressed  some  disappointment  at  the 
amount  of  the  profits  of  the  year  being  less  than  nsual ; 
bnt  there  was  oo  sign  of  complaint  or  dissatisfaction 
with  the  mode  of  making  oat  the  aocoant.  The  ab- 
stract or  balance-sheet  was  left  with  him,  and  he  did 
not  at  any  time  during  bis  life  in  any  way  intimate  to 
his  partners  that  he  desired  any  alteration  to  be  made. 
The  raloatiou-book  was  signed  by  all  the  other  part- 
ners ;  and  under  these  circumstances  tliey  acquired 
and  bad,  in  my  judgment,  at  the  time  whan  Mr.  Henry 
Beran  died,  a  right  to  insist  as  against  him  that  the 
book  ahould  be  signed  by  him  also.  I  am  therefore  of 
•pinion  and  decide,  that  the  account  and  raluation  of 
Jnly  1860  ware  in  conformity  with  the  partnership 
articles  and  the  subsisting  agreement  between  the 
partners ;  and  that  the  aeoount,  net  and  raluation,  as 
entered  in  the  rest-book  of  July  1860  are  as 
biuiling  on  Mr.  Henry  Beran  as  if  the  same 
had  been  duly  signed  by  him.  I  derire  this 
oonclasion  from  the  partnership  articles,  the  uniform 
understanding  and  practioe  of  the  partnership,  and  the 
good  faith  and  honour  of  the  dealings  between  the 
partners.  So  far  I  agree  with  his  Honour  the  M.  B. 
But  a  question  then  arises  as  to  what  constitutes  the 
■bare  of  Mr.  Henry  Baran  in  the  partnership,  accord- 
ing to  the  rsluation  and  balance-sheet  of  July  1860. 
There  is  entered  m  that  account,  among  the  assets  of 
the  partnership,  a  sum  of  51,133JL  5s.  Ud,,  under  the 
title  of  "  Sinking  Fund."  It  appears  from  the  29ih 
paragraph  of  the  first  answer  of  the  defts.,  the  eriJence 
of  Arthur  Kett  Barclay,  and  the  balance-slieet  itself, 
that  this  sum  of  51,1331,  5«.  \ld.  was  part  of  the 
money  dirisibls  among  the  partneis  for  the  year  I860, 
bat  which  was  left  nudirided  to  meet  contingent  and 
naascertamed  liabilities.  It  is  thus  described  by  Mr. 
Arthnr  Kett  Barclay,  p.  2:  "The  sinking  fund  is  a 
varying  fund  each  year.  It  is  an  estimated  fund,  in 
which  nalaries  to  clerks,  losses  and  other  contingencies 
are  included  to  be  provided  for — as,  for  instance,  we 
might  receive  advice  uf  an  adventure  being  unprofitable. 
It  i»  an  amount  ul'  a  portion  of  the  balance  of  the  year, 
left  undivided,  to  meet  the  payments  before  mentioned, 
the  amouuts  of  which  were  uncertain  or  contingent." 
It  is  contended  by  the  deft.'s  counsel  at  the  bar,  that 
ior  the  purposes  of  the  valuation  of  the  share  of  the 
deceased  partner,  as  directed  by  the  38th  claase  of  the 
articles,  this  sum  must  be  taken,  as  between  the  sur- 
Tiving  partners  and  the  representatives  of  a  deceased 
psrtner,  tu  be  the  actual  amount  of  the  current  debts 
•ad  contingent  liabilities,  and  that  the  practice  of  con- 
stantly estimating  these  demands  and  setting  apart  the 
amount  in  the  balance-sheet  must  be  taken  in  con- 
aection  with  the  38th  article,  and  considered  as  done 
for  the  purpose,  in  the  event  of  any  sliara  of  a  deceased 
partner  becoming  subject  to  valuation  during  the 
ensuing  year,  of  enabling  that  valnation  to  be  at  once 
finally  made,  and  of  excluding  these  representatives  of 
the  deceased  partner  from  any  interference  with  the 
future  accounts  of  the  partnership.  But  the  case  thus 
made  at  the  bar  is  not  supported  by  any  statements  in 
the  answers  or  evidence  of  the  defts.  The  sum  in 
question  IS  expressly  treated  by  the  defts.  in  their 
answer  as  money  which,  but  for  these  oontingendes  of 
uiiknowu  amount,  would  have  been  liable  to  be 
divided;  and  then  is  nothing  in  the  S'ith  section 
•f    the    partnerahip    articles  to  prevent    tha   share 


of    the    deceased  partner    from    iaclodiBg   a  right 
to    participate    in    the    snrplos    of    this    reaetrsd 
sum,  so  carried   to  what    is  in  reality  a   so^nae 
account,  but  hare  erroneonsly  called  a  "  sinking  fund." 
It  certainly  is  not  competent  to  the  executacs  o(  Mr. 
Henry  Bevaa  to  question  the  propriety  of  this  reserva- 
tion.    By  that  they  an  bound ;  bnt  this  is  pacfeetly 
consistent  with  a  right  to  a  share  of  tha  surplus  of  the- 
fnnd,  if  it  he  more  than  what  is  required  fiir  the  pnr- 
posea  for  which  it  was   reserved.     It  is  objected  that 
this  money  gave  tha  axecnton  of  a  daeaaasd  partner  a. 
right  of  interfering  with  tha  Mcoonta  of  tha  fiitBra 
partnenhip  for  an  indefinita  period  of  time.    It  <M- 
taiuly  will  pva  them  a  right  to  aa  aocoant  of  tha  hiaies 
actually   accrued   and  the  payments  made,  for  which 
this  sum  was  left  undivided ;    but  the  interference  of 
the  exacutora  is  limited   and  raatricted  by  the  S7lb 
section  of  the  partnenhip  articles,  and  so  long  u  any 
of  the  contingencies  remain  aoaaosrtaioad,  it  will  t* 
competent  to  tha  continuing   partnan  to  determine, 
at    each    successive    valuation,   bow    mueh   of  this- 
"  sinking  fund"  ought  to  be  retained  to  aoswv  sneh 
contingencies,    and     what    portion,    if    any,    may 
be  divided  among  the  persons  entitled  to  tha  proflla 
of  the  partnership  for  the  year  ending  on  tha  5th  July 
1860.    I  must  therefore  nveisa  Uie  daona  of  his- 
Honour  the  M.  B.,  and  in  lieu  thereof  daelara  that  the 
estate  of  the  testator  Henry  Bavan,  daoeaaad,  is  boon^ 
by  the  account,  rest  and  valuation  for  tba  year  endiag 
5th  July  1860  as  fully  as  if  he  had  duly  aignad  tha- 
rest  or  valuation- book  for  that  year;  but  declare  that, 
subject  to  and  after  anawering  tha  purpoaea  for  which 
the  snm  of  51,1331,   Ss.    lid   was   reserved  in  the 
acaount  ending  the  Stb  July  I860,  tha  anrplns  of  that 
sum,  if  any,  is  divisible  among  the  then  exiatiiig  part- 
nen,  according  to  their  shares  in  the  partnership.   K» 
costs  on  either  aide. 

Soliciton:    /Kmaioei,  Naik  and  FUU;   Uartour 
Dtuilef  and  Morton.       

Satarda}/,  Dtc.  19. 
(Before  tha  Lobd  Chascbllor  (Westbury). 
Ex  parte  Jomia,  re  Wilson. 
Bankrupt^ — Option  to  enditori — Sutpenee  ofbmk- 
ruptcy — Ditokarge  of'baakrupt — D'ueovtrf — Att 
0/1861,  (act.  1 10. 
Where  proceetUngt  in  a  banknq>tqi  have  been  m- 
ponded  iy  a  retolution  of  the  credilort  undtr  tie 
eltUnle  q/*  1861,  i^paii  <M  yiplication  iy  the  banknpt 
forhit  order  of  diicharge under lect.  IIO,  thecon- 
vuttioner  it  botrnd  to  entertain  as  appUeation  bf  a 
creditor  for  leave  Io  examine  tie  bankrupt  npon  lit 
account!  fied  bg  him,  olthuagh  thete  accomntt  maj, 
at  a  previoui  meeting,  have  been  mtquettioned. 
It  it  the  duty  of  the  commtMtoner,  before  granting  an 
order  of  ditokarge   under  the    above  (i-cttoa,    (•> 
latit/y  himtelf  jadidaUf   that    the   bankrupt  kvt 
made  a  full  tKtcoverg  of  hit  eitate. 
Thia  was  an  appeal  on  a  special  case. 
On  the   llth  Aug.  lut  an  adjudication  of  bank- 
ruptcy was   filed  against  James  Wilson   and  Walter 
Slater,  trading  at  Nn.   2,   Rumford-place,  Liverpnil. 
and    ISO,    Leadenball-street,  London,    as   mareksots 
and  shipowners. 

At  the  first  meeting,  held  on  the  4th  Sept.,  fire  per- 
sons, W.  H.  Jones,  G.  P.  Forwood,  J.  H«rgrove,  G.  F. 
Miller  and  A.  Brown,  were  chosen  creditors'  asiigneea; 
G.  Morgan  having  been  previously  appointed  official 
aaeigueo.  At  the  same  meeting  a  resolutiou  was  ojme 
to  by  the  msjority  of  the  creditors  prasant  who  bad 
proved  their  debts,  intending  to  act  noder  tha  11 0th 
section  of  the  Act  of  1861,  that  it  was  expedient  that 
no  further  proceedings  should  be  tsken  in  binkraplcr 
beyond  the  appointment  of  assignees,  and  tb<l  the 
esUta  and  effecU  of  tha  lui^rupU  shuuU  ba 
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«dmioutered  onder  the  saperruioa  of  trostees  mod 
inipectori. 

Upon  this  tb«  regiitrar  made  an  order  adjonraing 
ill*  meeting  for  foarteen  dajs,  and  a  limited  notice 
was  sent  to  the  creditors  giving  notice  of  a  meeting  for 
the  I8th  to  confirm  or  resciud  the  above  resolution. 

On  the  18th  a  second  meeting  was  held,  when  it 
was  resolred  that  the  proceedings  in  bankraptcj 
•hoold  be  snspeaded,  and  that  the  estate  and  effects 
b«  woand-op  and  administered  npon  the  terms 
'  of  a  trost-deed  to  be  exeoated  bj  the  banlcmpts 
and  the  creditors'  assignees,  according  to  the  form  of 
-41  draft  irbicb  vas  prodaced  at  the  meeting,  signed  bj 
the  registrar. 

The  deed  was  executed  on  the  following  i»j.    On 

■  tb«  7th  Oct.  the  bankrupt  filed  a  statement  of  ac- 
«0iiDt,  which  did  not  include  a  deficienojr  accoant, 
su>d  on  the  19th  an  order  was  made  that  the 
bankrupts  should  bare  till  the  5th  Nor.  to  file  such 

4K00Unt. 

This  was  done.  The  amount  of  debts  was  stated 
«t  170,969/^  I9s.,  and  the  deficiency  at  &3,i50L  I6>.  5d. 
At  the  meeting  of  the  5th  Not.  no  complaint  was 
made  as  to  the  truth  of  the  accounts,  or  as  to  the 
bankrupts  not  having  made  a  fall  discorerj,  but  no 
"  last  examination  "  paper  was  signed  bj  the  bank- 
rapts,  at  this  meeting,  and  it  was  stated  that  it  is  not 

4h*  practice  to  treat  such  a  sitting  in  the  same  way 
as  •  last  examination. 

On  the  same  5th  Nor.  an  order  was  mads  to  the 

'«ffect  that,  it  appearing  that  the  bankrupts  had  filed 
aooonnts  which  thejr  had  deposed  contained  a  full  and 

■  tnie  disclosure  of  their  estate  and  effects,  the  court 
Appointed  a  sitting  on  the  20th  Nov.,  at  which  the 

'-bankrupts  might  apply  for  their  discharge. 

The  mntingappeara  to  have  been  adjourned  to  the27th 

-Not.,  when  four  of  the  assignees,  Messrs.  Jones,  Forwood, 

Hargrove  and  Brown,  opposed  the  application  for  the 

discharge  (Mr.  Miller,  the  remaining  assignee,  declining 

to  join  in  the  opposition),  on  the  fallowing  grounds,  as 

'  atated  in  the  atfidavit  of  their  solicitor,  Mr.  Forsbaw : 

That  the  four  opponents  could  not  be  hesrd  in  their 
-character  either  of  trtutees  or  assignees,  because  an 
tnistees  of  the  deed  tbejr  were  strangers  to  the  baok- 
>  nptoy,  which  bad  been  suspended  when  the  functions 
«f  the  trustees  commenced,  and  as  assignees  they  had 
«aaaed  to  have  any  duties  to  perform.  The  learned 
•commissioner  (Perry)  allowed  this  objection.  It  was 
then  nrged  that  they  might  oppose  as  creditors;  but  it 
was  objected  that  creditors  could  not  be  heard  without 
.drat  specifying  the  particular  offences  against  the  Act, 
whereupon  the  offence  was  alleged  of  having  "  with 
intent  to  conceal,  &c.,  wilfully  omitted  to  keep  proper 
books  of  aocount,"  and  it  was  proposed  to  examine  the 
bankrupts  on  this  charge.  It  was  objected  to  this,  that 
tbe  bankrupts  having  already  made  a  discovery  of  their 
-estate  and  effects  under  the  110th  section,  and  the 
creditors  having  resolved  under  that  section  "  that  no 
inrther  proceedings  be  taken  in  the  bankmptcy,"  the 
offences  ennmerated  in  the  159th  section  could  not  be 
aaperadded  to  the  requirements  of  the  110th  section. 
Farther,  it  was  objected  that  the  alleged  offence,  if 
committed  at  all,  was  committed  against  all  the 
creditors,  and  that  the  four  opposing  creditora  had  not 
aostained  thereby  any  individoal  injury  or  grievance. 

The  commissioner  allowed  all  these  objeotioni,  and 
granted  to  each  of  the  bankropts  an  immediate  order 
«f  discharge. 

From  this  order  the  fonr  creditors  now  appealed. 

Bacon,  Q.C.  and  North  supported  the  appeal. — The 
language  of  the  110th  section,  "and  the  bankrupt 
having  made  a  fall  disoovery,  shall  be  entitled  to 
applgfor  his  order  of  discharge,"  is  to  be  taken  in 
cooneetion  with  the  185th  and  following  sections, 
.especially  the  1 88tb,  which  gives  the  court  jurisdiction 
'to  antettain  applications  of  any  party  to  the  deed,  or  of 


any  creditor,  respecting  the  winding-up  of  the  bank- 
rupt's affairs,  or  any  act  or  thing  relating  thereto. 
The  apps.  are  entitled  to  be  heard  as  creditors.  Mut- 
withstandini;  the  proceedings  are  snspended  under  the 
1 10th  section,  the  debtor  is  still  liable  to  the  scrutiny 
of  the  creditors ;  and  in  this  cass  he  is  amenable  to 
the  charge  of  wilfully  omitting  to  keep  proper  books  of 
account. 

Two  small  memorandum-books  were  produced  as 
being  the  only  books  that  were  kept  of  the  Liverpool 
business ;  bat,  on  the  other  band,  it  was  stated  that, 
in  faot,  the  proper  books  of  both  bosinessea  were  kept 
in  London. 

It  was  also  contended  that  the  words  "  as  herein- 
before provided,"  in  the  1 58th  section,  had  reference  to 
the  provisions  of  the  1  lOth  section,  and  that  the  con- 
cluding paragraph  of  the  1.^8th  section  applied  to 
every  application  of  diaobarge,  whether  made  under 
the  llOth  or  150th  sections.  Schedules  17  and  18  ts 
the  Orders  of  Oct.  1861  both  contemplated  a  "  hearing'' 
of  all  parties. 

Daiud,  Q.C.  and  De  Gex  appeared  for  Slater,  the 
London  partner,  aud  supported  the  commissioner's 
order.^l'he  11 0th  aection  cannot  be  aided  in  the 
extension  of  its  powers  by  the  188th.  The  UOth 
section  is  incapable  of  being  applied  when  the  creditora 
bare  taken  the  matter  out  of  bankmptcy. 

The  Lord  Ohamobllob. — ^That  is  provided  for  by 
the  express  right  conferred  by  the  1 10th  section. 

Daniel,  Q.C. — ^Tbat  view  would  leave  the  powers 
conferred  by  the  1 10th  section  wholly  unlimited  in 
point  of  time. 

The  LoBo  Ohascellob.— Quite  so ;  becanse  the 
trust-deed  may  contain  a  release  by  all  the  creditora ; 
and  if  that  were  so,  the  order  for  discharge  would  not 
be  necessary.  If  that  be  not  so,  and  the  bankrupt  is 
lefi  to  go  to  the  commissioner  for  his  discharge,  then 
be  must  satisfy  the  commissioner  that  he  has  ful6lle<l 
the  condition  of  a  full  diaoovery.  If  the  creditors  do 
not  tonoh  the  qnesUou  of  discharge,  the  debtor  mu>t 
be  left  to  get  it  m  the  ordinary  way. 

LMt,  for  Wilson,  nrged  that  no  question  of  dis- 
oovery oould  now  arise,  a  reasonable  opportunity 
•f  objeoting  to  these  accounts  having  been  afforded  at 
the  previous  meetings,  and  that  the  debtor  was  not.  to 
be  kept  before  the  court  longer  than  the  necessities  of 
the  case  required. 

The  LoBD  Chaxcbllob. — The  meaning  of  the 
1 10th  seaion  cannot  be  miataken.  The  bankrupt, 
if  he  does  not  get  a  release  under  the  trust-deed,  is 
left  to  gat  his  discharge  tuder  the  bankruptcy  iii 
the  ordinary  way.  But  that  there  may  be  no  mis- 
take, the  Legislature  has  said  he  shall  not  hare  his 
diacharge  until  he  has  satisfied  this  coiiditioii, 
namely,  that  he  has  made  a  full  discovery  of  his  estate. 
This  discovery  may  possibly  have  been  made  under 
the  trust-deed.  Bat  it  is  the  duty  of  the  commissioner, 
when  ha  is  applied  to  by  the  bankropt  nnder  tbe  I  lOtb 
section,  to  be  judicially  satisfied  that  the  condition 
has  been  fulfilled,  and  if  it  has  not  been  certified  to 
bim  by  the  trustees  or  tbe  creditors  that  a  full  dis- 
oovery has  been  made,  he  mast  proceed  to  bare  that 
disoovery  made  in  the  ordinary  way  in  bankruptcy. 
I  entirely  diaagree  with  the  commissioner  in  sllowing 
these  objections  to  prevail.  It  was  his  duty  to  have 
permittnl  tbe  examination  to  Uke  place,  whether  tbe 
account  was  or  was  not  previously  objected  to,  and  I 
must  refer  the  matter  back  to  him  to  fulfil  that  duty. 
Discbarge  tbe  order  without  prejudice  to  any  qnrslion, 
and  refer  it  back  to  the  commissioner  to  proceed  with  tlie 
examination  of  the  bankrupts,  lutil  he  is  saiisfied  that, 
they  have  made  a  full  discovery  of  their  estate,  lb* 
deposit  may  be  Uken  back.  As  the  estate  is  in  the 
hands  of  trustees,  the  apps.  can  pay  themselves  thtircoeU 

Solicitors:  .UarsAaf^  agent  for  Fonhaw,  Liverpool; 
Aihwrst  and  JJorrit;  Meal  and  if<ui(n,  Uvcrnool. 


Digitized  by  VjOOQIC 


500 


THE  LAW  REPORTER. 


Vol.  9. 


Bolls.] 


The  AlTORSEY-GKHItKAL  V.  Gkekxhiu- 


[BOL 


&OU.S  COUBT. 

Reported  b;  H.  R.  Youno,  Eaq.,  BaiTUter-*t-L*w. 

Dtc  4  and  7. 

TBK  AtTOBITEY-OkXBRAL  v.  GsEBMBILt.. 

J)tvi$e  to  charity — Direction  at  ti>  tearing — Perptbuty 

— Partiet. 
A  tatator,  in  1641,  devited  certain  real  ettate*  at 
ANntte  LangUg  to  or  far  the  ben^  of  Sydney 
College,  CaaArtdge,  and  Trinily  College,  Oxford, 
"for  the  only  vae,  education  in  piety  and  learning 
of  four  of  the  detcendauti  of  my  brothere  and 
titleri,  and  three  o/ih&detcendantt  of  the  brother 
and  titter    of  my  Jirtt  wife,  and  three  of  the 
descendoHtt   of  the   brothers   and  tittert  of  my 
tecond  wife ;  and  in  default  of  tuch  to  their  next 
poor    kindred,  for    the    firtt    by    the    father't 
tide,  for  the  tecond  by  the  mother'i  tide,  and  the 
leate  of  the  taid  Langley  to  be  at  one-third  part 
Wider  true  value,  to  my  tiud  witet'  kindred  ever, 
rt2 ,  brother!  and  tittert  there  and  at  Harrow." 
Tie  defl.  in  Ihit  tuit  wat  a  detcendaat  of  a  brother 
or  tisier  of  a  wife  of  the  teitator,  and  a  leitee  of 
part  of  the  property  demited  to   Trinily  CoUege, 
Oxford.     He  claimed  to  be  entitled,  by  virtue  of  the 
direction  at  to  leaiing  contained  in  the  will,  to  a 
perpetual  right  of  renewal  of  his  kate  for  ever,  on 
the  tame  termt  at  were  therein  contained :" 
Beld,  that  the  direction  at  to  the  leating  teat  void  in 
law  at  lending  to  create  a  perpetuity;  and  that  the 
coUeget    took    the   properly   deeited  to  them  for 
eharitiMe  purpotet  discharged  therefrom, 
The  lettee  wat  the  sole  defl.  on  the  record;  Sydney 
College,    Cambridge,    not    being    a  parly    to    the 
tuit: 
Held,  that  the  defl.  sufficitntly  represented  the  de- 
scendants of  the  brothers  and  sisters  of  the  testator 
and  his  wives: 
Uel'i  also,  that  at  tlie  court  decided  in  favour  of  the 
colleges,  the  absence  of  one  of  them  from  the  record 
Was  immaterial. 

This  was  «ii  inrormation  6led  by  Her  MaJ3st7'8 
Attornej-General  at  the  relation  of  the  preaideiit, 
fellows,  and  scholars  of  Trinity  Cullege,  Oxford. 

The  information  stated  that  Francis  Combr,  by  his 
will  dated  the  1st  May  1641,  daly  devised  {inter  alia) 
certain  minors,  lands  and  heteditameots  at  Abbotts 
Langley,  as  fullows  :— 

*'  Article  4.  That  my  estate  Jin  Abbotts  Langley 
shall  be,  so  roon  as  may  be,  sold  to  pay  my  debts  and 
legacies  ;  and  also  the  mead>w  at  Coney-street.  See 
more  infra,  article  82." 

"Article  15.  I  gire  all  my  books,  except  some  few 
my  friends  desire,  equally  to  Sydney  College  in  Cam- 
bridge, and  Trinity  College  in  Oxford. 

"Article  23.  1  revoke  ihe  former  article  of  sale  of 
Abbotts  Langley  and  appurtenances,  and  will  and 
ordain  that  all  my  bouses  and  lands  and  tithes  and 
goods  I  bare  in  Hempstead,  shall  'be  in  possession 
of  my  father  Greenbill,  and  my  trusty  servant  Francis 
Hodges,  and  two  other  sincere  and  impartial  men,  as 
aforesaid,  to  pay  the  said  debt  for  Abbotts  Langley, 
and  my  legacies,  and  do  presently  enfeoffs  the  two 
colleges  aforesaid  and  their  successors  for  ever, 
with  all  I  have  in  Abbotts  Langley,  and  the  lordship 
there,  and  the  meadow  in  St.  Stephens,  with  the 
appurtenances,  equally  between  the  said  colleges  for 
the  only  use,  education  in  piety  and  learning  of  four 
of  the  descendants  of  my  brothers  and  sisters,  and 
three  of  the  descendants  of  the  brother  and  sister 
of  my  tirst  wife,  and  three  of  the  descendants  of  the 
brothers  and  sisters  of  my  second  wife ;  and  In  default 
of  such  to  their  next  pior  kindred,  for  the  Btst  by  the 
father's  side,  for  the  second  by  the  mother's  side  ;  and 
•he  lease  of  the  said  Langley  to  be  at  one-third  part 


under  true  value  to  my  sud  wires'  kindred  ever,  viz., 
brothers  and  sisters  there  and  at  Harrow." 

The  testator  died  on  the  2nd  June  1641.  The 
two  colleges  were  dnly  put  into  the  possession  of  tbair 
respective  moieties  of  Abbotto  Langley,  and,  al««y» 
keeping  their  interest  distinct,  have  from  time  to  time 
granted  leases  of  the  property  to  descendants  of  a 
brother  or  sister  of  a  wife  of  the  tesUtor.  Ths  leues 
granted  were  for  terms  not  exceeding  twenty-one  jein, 
and  at  rents  varying  from  30/.  to  2431.  !)<.  6d.,  and 
always  at  a  rent  not  exceeding  two  third  parts  of  the 
true  value. 

By  an  indenture  of  lease,  dated  the  I3th  Dec.  1857,. 
the  relators  demised  to  the  defl.  (as  such  descendut 
of  a  brother  or  sister  of  a  wife  of  the  testator,  is- 
aforesaid;  "the  meisty  of  the  manor"  of  Abbotts- 
Langley,  with  the  fines,  quit-rents,  and  the  caplttV 
messuage  or  mansion  bouse,  and  the  cottages,  lands, 
tenements  and  hereditaments,  reserving  timber  to  tbe 
college,  from  Michaelmas  1853,  for  twelve  years,  at 
the  rent  o(  163/.  6i.  Sd.  The  lease  contained  tll^ 
usual  covenants  and  conditions  on  the  part  of  the  lessee, . 
and  a  proviso  against  alienation  except  by  will ;  and 
the  rent  thereby  reserved  was  one-third  part  under  the- 
true  value  of  the  property.  The  deft,  being  now  is 
possession  of  the  property  so  demised  to  hitn,  cUimed 
to  be  entitled,  by  virtue  of  the  direction  as  to  leasing, 
contained  in  the  testator's  will,  to  a  perpetual  right  of 
renewal  of  ths  lease  to  him  on  the  same  conditiooi  u- 
he  then  held  it.  The  relatois,  however,  were  adviied 
that  the  direction  as  to  the  leasing  purported  to  creite 
in  favour  of  all  generations  cf  persons  connected  in 
affinity  with  the  testator  a  perpetual  right  to  a  lew 
of  the  said  estate  at  one-third  part  under  true  valw, 
and  was  invalid  and  void  in  law,  as  tendiuK  to  $■ 
perpetuity.  The  relators  submitted  that,  if  the  ditectios 
was  void,  the  whole  interest  in  the  moiety  of  the  estate 
devised  to  them  as  aforesaid  was  theirs,  discbirged 
from  the  direction  to  lease  and  from  the  beneficiil 
interest  which  it  purported  to  create  ;  but  neverthelcu, 
as  trustees  thereof  for  the  charitable  objects  mentioiud 
in  the  testator's  will. 

The  information  stated  various  other  matters,  t» 
which,  however,  it  is  not  necessary  for  the  purposet  of 
this  report  more  particularly  to  refer,  and  the  Si* 
paragraph  of  the  prayer  was  as  follows : — 

"  That  the  validity  and  conatruction  of  the  direc- 
tion contained  in  the  will  of  the  said  Frtno* 
Combe,  as  to  leasing  ths  said  manor  and  esUie 
at  Abbotts  Langley,  so  far  as  relates  to  the  n>oittr 
thereof  devised  to  Trinity  College,  Oxford,  maj  be 
determined,  and  that  it  may  b«  declared  wbetlff 
or  not  such  direction,  if  purporting  to  create  in  fsvoof 
of  all  generations  of  persons  connected  in  affinity  nitli 
the  testator  a.  perpetual  right  to  a  lease  of  the  uid 
estate  at  one-third  part  under  true  value,  is  invalid  M* 
void  in  law,  and  if  so,  that  it  may  b«  declared  th«t  tbe 
whole  interest  in  tbe  said  moiety,  discharged  fn>i» 
tbe  said  direction  as  to  leasing,'  belongs  to  Trinii' 
College."  The  information  also  asked  that  a  scbew 
for  the  management  of  the  college  property  in  qnestioo 
might  be  settled,  under  tbe  direction  of  the  court. 

Sydney  College,  Cambridge,  was  not  made  a  puJJ 
to  the  suit,  and  Frederick  Joseph  Greenhill  waj  w 
sole  defl.  in  it. 

Selwyn,  Q.  C.  and  F.  Vaughan  Hawkins  tppe»i« 
for  the  Attorney-General  and  the  relators. 
WiUcock  Q.C.  and  Charles  Ball  for  the  deft. 
The  following  cases  were  cited  in  the  arguments : 
Hope  T.  The  Corporation  qf  Gloucester,  7  De  l*- 

M.  &  G. ;  , 

The  Attorney-General   r.  St.    Catherine's,  J«- 

Itep.381.  ,     .. 

Dec.  7.— The  Haotrr  of   the  Bolls.— i«  "j" 

case  I  must  make  a  decree  in  the  terms  and  to  tb» 

eirect  of  the  firet  parsgrsph  of  the  prayer  <d  ti"  ■»• 
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-formation.  The  will  of  the  teatator,  apoa  which  the 
-qaeatioa  tnnu,  ii  a  vary  peoaHar  cue.  I  bare 
read  it  all  throogb,  and  it  appear*  from  it,  that  the 
'tratator'it  property  at  Abbotta  Langley  wai  deriaed  bj 
him  to  or  for  the  benefit  of  Sydney  College  in  Cam- 
bridge, and  Trinity  College  in  Oxford.  It  was  devised 
for  certain  charitable  pnrpoees  mentioned  in  the  will ; 
with  a  direction  as  to  the  mods  in  which  the  testator 
-wiahed  it  to  be  leased  to  the  kindred  of  his  first  and 
•Moond  wife.  [His  Honour  referred  to  the  clause  as 
•bore  stated,  and  continned  :]  I  am  of  opinion  that 
the  direction  as  to  the  leasing  forms  no  part  of  the  gift 
of  the  property  for  charitable  porposes.  It  is  in  fact 
-  an  attempt,  on  the  part  of  the  testator,  to  create  a 
I  perpetnity ;  and  is  therefore  void  in  law.  The  cases 
which  were  cited  in  the  argument  exactly  apply  to  the 
present ;  and  the  result  is,  that  I  think  die  collegea 
-are  at  liberty  to  let  the  property  as  they  please.  If  I 
were  asked  to  construe  the  whole  of  the  clause  con- 
taining the  direction  as  to  the  leasing,  it  would  be  very 
difficult  for  me  to  say  what  is  the  meaning  of  it :  "  In 
default  of  such  to  Iheir  next  poor  kindred,  for  the  first 
■  by  the  father's  side,  for  the  second  by  the  mother's 
side,  and  the  lease  of  the  aaid  Langley  to  be  at 
■one-third  part  uuder  true  value  to  my  said 
wives'  kindred  ever,  viz.,  brothers  and  sisters 
■there  and  at  Harrow."  I  suppose  the  testator 
meant  the  next  poor  kindred  residing  on  the 
Langley  property,  or  at  Harrow — for  ever.  But  with- 
-oat  expraising  any  opinion  npon  the  constmction  of 
that  part  of  the  will,  1  think  that  the  colleges  have,  as 
J  have  said,  power  to  grant  any  leases  they  may  consider 
proper  of  the  estate  devined  to  them  for  charitable 
jinrposes ;  and  that  they  thereforo  take  it  discharged 
'from  the  direction.  Some  questions  wen  raised  in  the 
course  of  the  argument,  which,  but  for  the  view  I 
liare  taken  of  this  case,  wonld  have  been  important  Mr. 
Greenhill  is  the  sole  deft,  on  the  ncord  ;  and  it  was 
made  a  qoestion  whether  he  properly  npresented  all 
'the  deaoendaots,  if  any  then  were,  or  might  be, 
'beudes.  I  think  he  does ;  and  that  it  wonld  have 
been  useless  to  direct  inqniries  to  be  taken  in  chambers 
-on  aneb  a  will  as  this.  Besides  which,  the  deft,  is  a 
lessee  of  the  property;  and  therafore,  in  my  opinion, 
.folly  represents  all  the  class  of  kiadrsd,  whoever 
'they  may  be,  or  might  have  been  fonnd  to  be  by 
inquiry  at  chambers.  It  was  also  said  that  Sydney 
XToUege  was  not  a  party  to  the  suit.  No  doubt,  if  I 
had  decided  adversely  to  the  colleges,  that  would  have 
.been  a  valid  objection ;  but  as  I  have  decided  in  their 
favour,  the  absence  of  one  of  them  from  the  record  is 
immaterial.  I  think  it  ia  unnecessary  for  me  to  make 
any  further  obesrvatioos.  Thero  must  be  a  declara- 
tion according  to  the  first  paragraph  of  the  prayer  of 
.the  information.  Then  must  idso  be  a  direction  for 
the  settlement  of  a  scheme;  and  I  think  that  all 
jMrties  should  have  their  costa  as  between  solicitor  and 
client 

Solicitor  for  relators,  John  Philpol,  agent  for  MorrtU, 
Biddh  and  Batekua. 

Solicitor  for  deft,  T.  BuxUy. 


V.  0.  XINDEaSX^BY'S  OOTTBT. 

Veportcd  bjr  Joshua  yirtcu.n  and  O.  T.  Edwaum^  Esqrs., 
Banisters^t-Law. 

Nov.  17,  18  and  21. 
Hvhter  v.  Belcher. 
JufinSetion — Commerctoi  traveller — Alleged 
muconduct. 
Jff.JUad  a  iSl  apaiiut  B.,  aho  had  been  hti  eommercial 
traveller,  charging  mueonduci  and  asking  for  an 
aeeomrt  daring  the  term  of  tervice  and  poj/ment 
if  way  of  damagee,    and  itating    that    in    1861 


he  had  uritlen  to  S.,  directing  him  to  tend  him 

a  ipeciat  account.    B.,  teho  denied  the  miieondiet, 

etated  that  he   had  ahoagt  given  B,  a   general 

account: 
Beld,  that  B.  mu  only  entitled  to  an  account  since  the 

date  of  the  letter  requiring  B.  to  keep  an  account 

protpeetiveig : 
Beld,  alto,  that  even  if  any  particular  damage  or  nit- 
conduct  had  betn  proved,  the  court  had  no  juritdh- 

tion  over  inch  a  matter. 

The  bill  in  tbie  case  was  filed  by  Messrs.  Hunter 
and  Son,  merehants  of  Sheffield,  against  the  deit,  who 
had  been  their  commercial  traveller.  It  appeared  that 
the  deft's  salary  had  been  I20I.  a-year,  bnt  in  Oct. 
1855  the  pits,  advanced  it  to  2001.  a-year,  engaging 
him  for  three  years  and  a- half  to  be  employed  in 
travelling  for  six  months  each  year,  with  a  right 
mutually  to  determine  the  engagement  by  giving  six 
months'  notice,  and  on  the  16th  Oct.  1861  the  deft, 
left  the  service  of  the  pits.,  his  solicitor  having  given 
notice  in  April  to  that  effect  in  writing.  The  pits, 
mad*  various  chsrges  of  neglect  of  duty  and  of  mis- 
conduct against  the  defk.,  and  stated  that  at  different 
times  in  1 86 1  they  had  written  to  him,  directing  him 
to  keep  an  account  of  all  his  travelling  expense*, 
stating  all  the  items.  Sec,  which  he  bad  neglected  to 
do.  They  prayed  for  an  account  of  all  sums  received 
by  the  deft,  and  properly  due  to  them  for  damages  or 
otherwise,  of  all  moneys  paid  for  salary,  travelling 
expenses,  and  for  payment  of  what  should  be  foond 
due,  for  the  delivering  up  of  all  papers,  tec.,  for  dis- 
covery, and  for  a  general  account.  The  deft,  denied 
that  he  had  been  guilty  of  the  misconduct  impoted  to 
him,  and  stated  that  it  was  not  the  ettstom  for  com- 
mercial travellers  to  give  an  account  of  every  item  of 
expense,  but  only  a  general  account  on  their  return, 
which  he  bad  always  done. 

Cole,  Q.C.  and  0.  L.  Ruisell  appeared  for  the 
pits. 

Bailg,  Q.C.  and  Cabell  for  the  deft 

CoU,  Q.C.  in  reply. 

The  following  cases  were  cited  : 
Slainlon  v.  The  Carron  Compang,  24  Beav.  346; 
Padmek  v.  Stankg,  9  Hare  627 ; 
Culuon  V.  Stone,  1  E.  &  E.  248 ; 
Mackenzie  v.  Johnson,  6  Madd.  373 ; 
Fokg  V.  Bill,  2  U.  of  L.  Cas.  35. 

The  Vicb-Chancellor  siud  that  he  should  avoid 
saying  anything  which  might  aggravate  the  personal 
animosity  which  evidently  existed  between  these  parties, 
from  which,  in  a  great  measure,  these  proceedings  had 
arisen,  and  it  was  much  to  be  regretted  that  the  bill 
had  been  filed,  as  no  good  oould  possibly  result  from 
it.  The  first  question  wa*  whether,  on  the  facts  and 
only  regarding  the  relative  position  of  the  parties,  and 
what  had  taken  place,  the  pits,  were  entitled  to  come 
into  this  court  for  an  account  at  all.  It  appeared  to 
him,  on  the  authorities,  and  on  principle,  that  they 
were  so  entitled.  Mo  doubt  the  deft  stood  in  a 
confidential  relation,  and  was  bound  to  exercise  judg- 
ment and  skill  for  the  benefit  of  his  employers,  and 
snttained  snch  a  cliaracter  towards  them  in  respect  of 
the  transmiaaion  and  application  of  moneys  as  eniitlnl 
them  to  an  aooonnt  The  deft  contended  that  there 
were  really  only  one  or  two  isolated  points  npon  which 
there  could  be  any  snch  right,  and  therefore  that  the 
ooort  wonld  not  direct  it,  bnt  this  waa  often  the  ease; 
as  for  instance  in  the  case  of  pedigree,  where  volnmi- 
oons  evidence  was  gone  into  to  supply  the  one  link 
necessary  to  make  out  the  case.  That  fact  was,  there- 
fore, not  a  sufficient  gromid  for  not  taking  the  account 
if  the  pita,  were  entitled  to  it,  which  primi  facie 
they  were.  The  second  question  was,  whether  th» 
accounts  oould  be  considered  as  settled  accounts.  As 
was  almost  always  the  ease  with  eommercial  traveller*^ 
the  deft,  departed  on  his  tour  in  May,  ntumiog  ia 
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Yktts  v.  Hilton.    Hilton  t'.  Skwell. 
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Aufiast ;  be  receired  moneys  from  some  customers, 
nude  disbnrsements  and  nmittancas  to  the  pits,  while 
absent,  and  when  be  ntarned  paid  the  balance,  what- 
ever it  waa,  banding  in  an  aceognt  of  expenses,  &c. 
There  was  rsall/  no  settled  account,  no  going  into 
items— they  probablj  bad  no  means  of  doing  so ;  but 
they  receired  and  admitted  a  balance,  and  it  might 
be  sometimes  weeks  or  months  before  tbej  were  able  to 
check  the  items,  perhaps  relating  to  some  customer 
at  Roserea  or  Wexford.  In  atating  this  the  pleading 
was  somewhat  uiosnal,  for  the  ielt,  in  the  aforesaid 
settled  account  claimed  to  have  allowed  to  bim  certain 
items,  &C.  remitted,  which  the  pits,  could  teat  in  a 
abort  time.  Bat,  altbongh  there  was  no  settled 
acconnt  of  credit  for  sums  remitted,  unless  such  account 
as  was  rendered  was  disputed  within  a  reasonable  time, 
the  deft,  ought  not  to  be  put  to  prove  it.  Erideoce 
had  been  gone  into  mnch  mora  than  was  neoeaaary 
«a  to  trsTelling  expenses,  and  as  to  the  praotice  of 
commercial  traveUera,  the  result  being  that,  ordinarily 
speaking,  a  certain  degree  of  confidence  was  reposed 
in  them,  and  although  the  employer  baa  a  right  to 
reqnira  an  account  in  practice,  it  was  scarcely  aTcr 
dane.  And  thia  waa  not  only  a  general  pracUca,  but 
the  practice  of  this  firm  in  particular,  and  the  fact 
was,  that  the  aooonnt  rendered  was  nanally  taken 
for  granted,  and,  indead,  to  call  in  qoeatioo  ereiy  item 
would  b«  aimply  Tezatioua.  But,  whenerer  a  com- 
mertual  trareller  cams  from  a  journey,  in  the  absence 
of  any  apecial  agreement,  hia  employer  had  a  right  to 
know  the  amount  of  itama  in  the  nuas,  snch  as  hotel 
bills,  JEG.,  although  that  did  not  apply  to  tumpikea, 
cigara,  or  snch  small  matters.  The  deft,  waa  nsver 
generally  asked  for  an  aecoont  It  waa  said,  indaed, 
that  be  waa  aaked  ;  but  it  was  neter  rendered,  the 
fact  being  that  he  waa  asked  and  said,  "  Oh,  yea,  yon 
ahall  hare  it."  Perhaps  there  were  aome  hasty  words 
littered  in  beat,  of  which  the  party  was  afterwards 
ashamed,  and  the  request  was  not  peraiated  in.  After 
1861  an  acconnt  was  always  sent  in,  and  it  went 
into  the  books  as  a  part  of  the  business  of  the  boos*. 
It  appeared  to  him  that  now  to  allow  the  pita. 
to  cull  for  an  aooount  extending  aeven  or  eight  yean 
iMck,  requiring  tbeir  trareller  to  Touch  the  aereral  itema, 
would  be  an  act  of  the  grossest  injustioa,  be  being 
allowed  to  aaanme  that  they  would  not  be  challenged. 
This  did  not,  bowerar,  apply  to  the  jonmey  in  1861, 
when  the  letter  waa  aent  after  bim  requiring  bim  to 
keop  an  aecoont,  prospectively.  So  far  b«  muat  ao- 
oonnt, altbongh  aneh  a  proceeding  as  baring  reconrac 
to  the  ezpensire  machinery  of  a  suit  for  such  a 
miserable  abject  was  mncb  to  be  deprecated.  The 
•nly  remaining  question  waa,  as  to  the  alleged  mis- 
coodact,  broach  of  duty,  &c.,  whereby  it  was  said  the 
pita,  had  snatained  considerable  loss,  but  there  was  no 
statement  of  any  particular  damage  or  of  any  parti- 
oolar  misconduct,  and  no  evidence  to  abow  that  in 
JW^peot  of  such  alleged  acts  a  farthing  of  loss  had 
accrued'.  Even  if  it  had  been  distinctly  alleged  and 
proved,  this  court  bad  no  jurisdiction  over  snch  a 
question,  and  that  was  fairly  admitted  at  the  bar. 
The  bill,  therefore,  so  far  aa  related  to  alleged  mis- 
oonduct  and  breach  of  duty,  must  be  dismisaed  with 
coats.  The  form  of  the  accotmt  must  be  of  all  sumn 
received  and  paid,  and  for  goods  supplied  by  the  pits, 
to  the  deft.,  who  muat  bare  credit  for  all  sums  appear- 
ing to  hare  been  paid  by  bim  on  account  of  the  pit. 
-up  to  tb«  filing  of  the  bill. 


V.O.  STVAKT'S  COURT. 

Beported  hy  Jakbs  B.  Datidsoh  and  Eowasd  Vobov, 
Esqrs.,  o(  Uncoln'srlnu,  Baniaten-at-Law. 

Nov.  9  and  10. 

Yettb  v.  Hiltok. 

HiLTon  V.  Sbwsll. 

Solicitor  and  client — Purchatt  &y  tolicUor  penditf 

tht  relation— Ditdaimer  bg  atuwer— Cbite. 
Where  a  nlicilor  to  truiteet  under  a  deed,  wlurd)ji  • 
debtor  auigned  aU  hit  property  for  At  hentfit  cf 
hit  eredilort,  vnlh  a  rttuUing  trtut  to  kimid/,  M 
a  tale  of  the  properig  by  public  atietion,  becami 
the  purchaier  of  the  properly,  and  claimed  to  koli 
it  at  purchater  ;  but,  upon  a  bill  being  filed  by  the 
debtor,  by  hit  anturer  ditclaimed  to   hold  tkt  pro- 
perty at  purchater,  and  declared  hinaelf  ready  tad 
mlUng  to  be  dealt  vith  at  a  ptorlgagee  n  petta- 
lion  f  he  toat  alloved  all  the  cottt  of  the  tnt  rai- 
tequent  to  Iht  fling  of  hit  amuier,  and  alto  of 
another  tuit  luhtequently filed  by  himtelfin  the  mbm 
matter ;  tueh   cottt  hating  been  nuunly  oeeanamt 
by  the  production  nf  evidence  to  eOabStk  that  wUck 
had  been  admitted  by  the  toUcitor  hinutlf. 
Theas  causes  came  on  to  be  beard  together. 
The  pit.   in  the    aecond  a^iit,   Giles  HUlon,   hal 
already  filed  a  bill  relating  the  aame  matter  against  th» 
same  defta.  in  the  year  1859,  which  was  diamisstd  oa 
the  ground  of  bis  inability  to  comply  with  an  diet 
directing  bim  to  gire  security  for  coats,  be  being  UMk- 
abroad.     He  now  renewed  the  litigation  by  filing  a  Ul^ 
on  the  16th  Aug.  1862,  against  Henry  Sewell,  Chad* 
James  Sadler  and  Joseph  Muskett  Yetts. 

The  bill  stated  that  the  pit.,  baring  a  life-iaterat 
in  certain  estatea,  oonreyed  them  to  the  defta.  Se«<D 
and  Sadler  open  certain  trusts  for  the  benefit  of  his 
creditors.  The  deft.  Mr.  Yetta  waa  the  solicttor  wh* 
prepared  this  deed  and  acted  professionally  foe  thr 
tmateea  in  the  matters  of  the  tmat. 

In  Sept.  1856  the  pit.  wrote  to  Mr.  Yetts,  rt^vtt- 
ing  him  to  state  what  amount  of  rente  be  had  recnnd, 
and  also  whether  be  bid  received  any  other  moneja^ 
in  respect  of  the  properties  cooveysd  by  pit.  in  Uoi 
(or  bis  creditors. 

In  the  month  of  Jan.  1857,  in  reply  to  a  lettK 
written  to  Mr.  Yetts  by  the  plt.'a  then  solicitor  tlu 
Hale,  Mr.  Yetts  on  the  Siid  Jan.  1857  aest  aa 
account  with  the  following  item :  "  Due  ou  mort- 
gage, from  Sewell  and  Sadler,  9261.  13«.  id.  Foir 
quartera'  interest  to  2nd  Oct.  1856,  1851.  6i.  Sdf 
and  that  such  item  was  fictitious  and  untrue,  and  is 
fact  related  to  the  debt  of  800/.  secured  by  equitsib 
mortgage  to  Miller;  and  that  the  asid  debt  of  8001 
and  intereat  waa  in  Oct.  1852  compromised  by  tba 
trnstees  or  by  Mr.  Yetts  (aa  tbeir  solicitor)  for  tW 
sum  of  350/. 

Mr.  Yetts  afterwards  entered  into  the  receipt  of  tkt 
reuiB  and  profits. 

The  bill  prayrd  for  an  aooount  of  all  the  deafiap 
and  transactions  of  the  defta.  nnder  the  trusts  of  tls 
indentnro  of  the  lOtb  April  1850,  and  that,  if  neni- 
sary,  the  trusts  might  be  performed  by  the  covt; 
also,  that  it  might  be  declared  that  the  deft.  YetU  w» 
a  mortgagee  in  posaeaaion  of  the  life-interest  of  tkt 
pit.  in  the  said  BroadfieU  farm,  and  of  the  abtolata 
interest  of  the  pit.  in  the  woodland ;  and  that  he  wit 
alao  a  mortgagee  of  the  said  policies  for  aucb  priadptl 
sums  only  aa  he  bad  actually  paid  for  the  trausfen  t» 
bim ;  fnrther,  that  accounts  might  be  taken  go  tba- 
fooling  of  a  mortgagee  charging  wilful  neglnt  oi 
default,  and  that  upon  payment  of  what  might  be 
found  due  to  the  deft.  Yetis,  he  might  be  decreid  l» 
Gonrey  and  aseign  the  premises  and  poUciea  to  tba 
pit.  and  delirer  up  the  pouession  of  the  aame 
deeda  relating  thereto. 
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On  tbe  6th  D«c.  1862  Mr.  Yett*  filed  his  answer, 
stating  that,  about  tbi««  jears  after  th«  date  of  the  deed 
«f  1850,  be  became  entitled  to  the  benefit  of  themort- 
fCige  of  the  plt.'s  life-estate  in  the  Charterhoose  Hinton 
.  property.  He  alleged  that  there  was  not  and  nerer 
•oould  be  any  snrplos  of  the  tmst-estate  after  payment 
of  the  creditors ;  that  the  pit.  eoold  not  posubly  gain 
tbe  slightest  advantage  by  redeeming  him ;  and  that  be 
would  nerer  do  so.  Deft,  admitted  that  he  acted  as 
solicitor  of  tbe  tmstees  in  the  matter  of  the  deed  of 
1850  down  to  Jnly  1852.  He  alleged  that  at  that 
time  tbe  defts.,  the  tmstees,  fonnd  that  not  one  shilling 
conld  be  realised  by  attempting  to  cany  the  trust  into 
execution,  and  they  gars  up  the  attempt;  tbat  nothing 
■was  e»er  received  by  the  tnutees  under  the  deed,  and 
tbat  the  real  property  of  the  pit.  was  all  in  tbe  posses- 
sion of  the  mortgagees. 

The  deft,  denied  the  right  of  tbe  pit.  to  redeem  bim, 
or  call  him  to  accoant,  unlets  the  defts.,  tbe  trustees 
and  the  creditors  disclaimed  any  interest  in  the  pre- 
mises Tested  in  him  j  and  subject  to  their  claims  againbt 
Hilton  he  claimed  to  hold  all  tbe  premises  ss  a  security 
tot  the  sums  therein  mentioned,  with  interest  and  costs. 

On  the  7th  Jan.  1863 Mr.  Yettsfiled  the  first-mentioned 
bUl  against  Mr.  Hilton  and  tbe  trustees  Sadler  and  Sewell, 
in  which  he  more  fnlly  set  forth  the  deeds  under  which 
lia  claimed  an  interest  in  the  property ;  and  prayed  for  an 
aooonntof  what  was  due  to  him  for  principal  and  interest, 
and  costs,  charges  and  expenses  upon  his  securities, 
■h*  ofibring  to  account  for  the  rents  and  profits  of  the 
mortgaged  premises  receiTed  by  bim,  and  that  the  three 
^fta.  might  be  ordered  to  pay  what  should  be  fonnd 
doe  to  bim,  together  with  the  costs  of  the  suit,  and 
in  default,  that  the  defts.  might  be  foreclosed. 

On  the  20th  Feb.  1863  tbe  pit.  Hilton  amended 
his  bill  against  the  trustees  Sewell  snd  Saddler, 
and  Mr.  Yetts,  in  which,  in  addition  to  the  allegations 
in  the  original  bill,  he  set  forth  the  correspondence 
between  the  solicitors  for  all  parties,  alleging  that  tbe 
deft.  Yetts  claimed  to  bold  tbe  property  as  a  par-' 
efaassr,  and  praying  a  sale  of  tbe  pll.'s  life-interest  in 
Brosdfield  Farm  and  of  the  two  policies. 

On  the  16tb  March  the  deft.  Yetts  put  in  a 
Toluntary  answer  to  the  amended  bill  of  Hilton,  in 
whioh  he  snbmitted  that  tbe  pit.  ought  to  pay  all  the 
-costs  incurred  by  bim,  the  deft.,  with  reference  to 
allegations  made,  and  relief  founded  on  such  sllegs- 
tions,  which  relief  might  have  been  obtained  in  the 
original  bill.  On  the  23rd  March  Hilton  filed  a 
Toluntary  answer  in  Yetts'  suit,  submitting  that  the 
rights  of  the  parties  might  hire  been  snfficisntly  ascer- 
tained in  tbe  former  suit 

Areow,  Q.  C.  and  ChUholm  Batten  appeared  for 
Mr.  Yetts. — ^Tbey  condemned  the  suit  ss  a  mere  specu- 
lation for  tbe  purpose  of  attempting  to  get  costs  out  of 
thair  client,  and  which  could  result  in  no  possible 
benefit  to  the  pit.  Mr.  Yetts  bad  distinctly  dis- 
claimed holding  the  property  ss  purchsssr. 

Jfo/nu,  Q.  C.  snd  C.  Hall  appeared  for  Mr.  Hilton. 
—They  contended  that  Mr.  Yetts,  up  to  the  time  of 
filing  bis  answer,  bad  asserted  and  maintained  bis 
claim  as  purchaser  of  this  property.  It  was  this  con- 
-doct  tbat  had  occasioned  the  suit,  and  Mr.  Yetts 
■oo^t  to  be  ordered  to  pay  the  costs  of  it. 

BveriU  appeared  for  tbe  trustees. 

The  Vtcx-CHAifCEixoR. — The  only  question,  as  it 
aeems  to  me,  is  as  to  what  extent  Mr.  Yetts  ought  to 
b*  made  to  pay  the  costs  of  this  litigation  in  oonso- 
-qasnoe  of  his  baring  assumed  tbe  character  of  pur- 
chaser of  the  property,  and,  as  at  present  adrised,  I 
think  the  counsel  for  Mr.  Hilton  must  show  me  some 
*t'ong  ground  for  making  Mr.  Yetts  psy  any  costs 
after  tbe  filing  of  his  answer,  inasmuch  as  by  that 
aoswer  be  abandoned  the  position  of  purchaser, 
-and  claimed  only  to  be  allowed  so  much  as 
4ib«o]d    bs  fouid  to  be  justly  due  t«  him  as  mort- 


gagee. My  impression  at  present,  subject  to  wb»t 
may  be  said,  is,  that  the  costs  subsequent  to  thnt 
answer  ineorred  by  Mr.  Hilton  in  entering  into  tbe 
evidence,  which  has  oooasioned  a  large  proportion  of 
tbe  costs  of  this  suit — that  is  to  say,  the  costs  of  all  tbe 
evidence  which  wss  entered  into  after  Mr.  Yetts 
assumed  the  character  of  mortgagee  with  securities  in 
bis  possession — onght  to  be  paid  by  Mr.  Hilton.  I 
think  that  Mr.  Hilton  should  only  be  allowed  to  redeem 
upon  tbe  terms  of  his  paying  those  costs,  and  that 
Mr.  Yetts  should  pay  all  the  costs  of  the  litigation  up 
to  the  time  of  his  answer.  I  wish  the  counsel  for 
Mr.  Yetts  to  understand  tbe  reason  why  I  think  bo 
must  be  ordered  to  pay  all  the  costs  in  the  suit  cf 
Hilton  T.  SevtU  up  to  the  time  of  filing  his  answer.  He 
wss  tbe  solicitor  to  the  trustees  to  whom  had  been 
assigned  the  equity^of  redemption.  After  a  series  of 
proceedings  needless  to  relate,  that  equity  of  redemption 
was  put  up  for  sale  by  auction,  and  under  circumstances 
distinctly  stated  in  the  evidence,  Mr.  Yetts,  with  tbe 
concurrence  and  with  the  knowledge  of  the  defts. 
ths  trustees,  his  clients,  becsms  the  purchaser.  It  is 
impossible  to  ssy  upon  the  plesdings  and  the  evidence 
tbat  Mr.  Yetts  did  not  assume  the  character  of 
purchaser,  or  that  he  did,  until  he  put  in  bis 
answer,  or  shortly  before  tbat  time,  state  decidedly 
tbat  he  was  willing  to  be  trested  as  a  mortgsgee, 
and  that  be  was  rei^y  and  willing  to  take  back  tb« 
money  which  might  be  fonnd  to  be  honestly  due  to 
him.  When  he  put  in  bis  answer  he  assumed  his 
proper  position,  but  net  nntll  that  time.  Tbe  rule  of 
this  court,  it  being  one  of  policy,  always  requires  that 
a  person  in  a  confidential  relation,  so  buying,- shall 
give  up  bis  pnrcbsss  and  pay  the  costs  of  the  litiga- 
tion. Therefore  I  propose  to  make  a  decree  to  tbat 
effect  against  Mr.  Yetts.  But  all  the  costs  of  the 
subsequent  litigation,  which  were  incurred  for  tbe  pur- 
pose of  proving  what  Mr.  Yetts  admitted,  he  is 
entitled  to  be  paid.  The  decree  I  propoee  to  make  is 
this :  Tax  so  much  of  Mr.  Hilton's  oests  of  bis  original 
bill  in  {Billon  v.  StwtU  up  to  and  including  the 
answer  of  Mr.  Yetts  to  ths  original  bill,  as  hare  been 
occasioned  by  the  sale  and  purchase  by  Mr.  Yetts  on 
the  11th  Feb.  1853,  and  order  the  amount  of  such 
costs  to  be  allowed  to  Mr.  Hilton  in  manner  hereinafter 
directed.  Tax  the  costs  of  Mr.  Yetts  in  the  origiiisl 
and  amended  bill  of  Billon  \.  Sevell,  and  in  the  Mil 
of  Tellt  V.  Hilton,  up  to  and  including  tbe  bearini; 
of  these  csuses,  and  let  tbe  costs  allowed  to  Hilton 
r.  Seteell  be  set  off  sgainst  the  coets  sllowed  to  Mr.  Yetis 
in  Hilton  r.  Seteell  and  YetU  v.  Hilton,  and  let  tbe 
diSetence  be  paid  to  Mr.  Yetta,  he  renouncing  all 
claims  as  purchsser  under  the  deed  of  1853,  snd  claim- 
ing to  hold  tbe  premises  in  the  bills  mentioned 
only  as  mortgsgee  in  possession.  Direct  an  account 
against  Mr.  Yetts,  as  such  mortgsgee  in  posses- 
sion, of  the  rents  and  profits  received  by  bim 
under  the  receivership  deed  of  1853;  also  direct  an 
account  of  principal  and  interest  moneys  in  tbs 
pleadings  mentioned,  and  -  tbe  costs  iucnrred  for 
the  delts.  Sewell  nnd  Ssdler,  and  in  taking  such 
accounts  let  Mr.  Yetts  be  allowed  3502.  and  interest 
expressed  to  be  secured  by  the  deed  of  Oct.  1854,  ami 
the  rents  and  profits  found  due  from  bim  to  be 
set  off  sgainst  tbs  sum  fonnd  due  to  him,  and 
the  balance,  if  any,  npm  the  whole  accounts  and 
coats  to  be  paid  to  Mr.  Yetts,  be  conveying  the 
property  npon  tbe  payment  thereof  to  Mr.  Hilton. 

Bacon,  Q.C.  snbmitted  that  the  conduct  of  Mr.  Yetta 
had  been  of  the  most  satisfsctoiy  chsracter,  he  never 
showing  any  anxiety  to  hold  the  property  on  any  other 
terms  than  those  of  mortgagee,  and  that  he  onght  not 
to  bo  decreed  to  pay  the  costs. 

The  VicE-CHANCELLon. — 'So  doubt  there  is  con- 
siderable force  in  all  tbat  has  been  staUd  on  behalf  of 
Mr.  Tetls,  and  these  are  circumstances  which  go  a 
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Krett  way  in  exteonating  bis  oonduct  ia  ref«r«noe  to 
liis  becoming  the  parchoser  of  the  property ;  bat  it  is 
*n  imperative  rule  of  this  court  that  a  solicitor  shall 
not  hold  any  property  purchased  by  him  under  the  cir- 
cumstances described  in  these  causes  in  reference  to 
the  purchase  made  by  Mr.  Ystts.  Mr.  Yetts  rery  pro- 
perly does  not  ooir  seek  to  bold  tbe  property  as 
purchaser.  The  role  of  tbe  court  in  these  cases  is, 
faowcTer,  iuTariable,  and  I  consider  that,  with  the 
assnmption  of  tbe  position  of  purchaser,  must  go  the 
liability  to  pay  all  the  costs  which  may  have  been 
occasioned  in  setting  the  matter  right.  Until  Mr. 
Yetts  put  his  answer  opon  tbe  file,  be  by  the  deeds — 
and,  indeed,  up  to  that  moment — held  the  property  as 
purchaser;  and  as  he  was  in  tbe  position  of  porcbaaar, 
so  far  as  tbe  costs  in  the  first  suit  hare  been  occasioned 
by  those  transactions  which  he  hs^roperly  renounced, 
I  must  make  him  pay  them.  Those  costs  will  there- 
fore be  taxed,  and  set  off  against  the  costs  to  which 
he  will  be  entitled. 

Solicitors :  J.  M.  TelU ;  for  the  pit  Hilton,  H. 
BamoU.  

Wedatsdag,  tfov.  25. 

WOODBAMS  V.  The  AlCGLO-AvgTRAUAH  AXD  UnI- 

TERSAt.  Family  Life  Assuramcb  Coupast. 
Joint-ttoct  company  —  Creditor  under  a  decree  — 
Execution  agaiiut  person,  properly  and  effect*  of 
Aartholder—n  ^  8  VuA.  e.  1 10,  s.  66. 
In  the  gear  1858  a  joint-$tock  company  A.,  reglttered 
in  1853  under  (liw  7  #  8  Viet.  e.  110,  amalgamaled 
with  another  company  B,,  the  termt  being  that  ail 
the  ehareholdert  of  A.  vho  should  tign  tie  deed  of 
eeltlement  of  B.  should  he  indemnified  out  of  the 
assets  ofB^  and  that  all  the  assets  of  A.  should  be 
tnmsferred  to  B.  In  1861  the  plL  cAlained  a 
decree  ettabKihing  a  debt  against  company  A.,  and 
direeling  payment  to  him,  but  t^mn  his  issuing  a 
writ  of  fi.  fa.  out  of  Ch.  against  the  goods  of  the 
company,  a  return  teat  made  of  nulla  bona,  all 
the  assets  having  been  transferred  to  company 
B.  under  the  amalgamation.  Pit.  then  moved 
sa  the  cause,  under  dke  66th  section  of  the  T  if  ^ 
Vict.  c.  110,  against  the  "person,  property  and 
fffeett "  of  C,  who  had  originally  been  a  shareholder 
in  A.,  and  had  signed  the  deed  of  settlement  ofB. 
Since  the  amalgamation,  company  B.  was  being  wound- 
up,  and  C.  had  paid  ciUs  under  the  winding-up 
in  respect  of  his  original  shares : 
The  Court  made  the  order  as  prayed,  although  it  was 
alleged  that  the  pit.  had  not  used  due  diligence,  he 
not  having  ettMished  his  claim  under  the  winding- 
up,  and  although  more  than  three  gears  had  elapsed 
since  C.  had  signed^the  deed  of  settlement,  whereby, 
as  he  alleged,  he  ceased  to  be  a  sharsholder  ef  com- 
pany A. 

This  was  a  motion  in  the  abore  suit  on  behalf  of  the 
pit.  James  Woodbams,  in  pursuance  of  a  notice  girrn 
on  the  13th  July  1863  to  one  Richard  Collins,  of  High 
Wycombe,  Bucks,  in  the  following  terms : — "That  it 
may  be  ordered  that  execution  do  issue  against  your 
person,  property  and  effects,  for  satisfaction  of  tbe 
decree  after  mentioned,  and  of  tbe  several  sums 
remaining  payable  thereunder,  with  interest  thereon, 
together  with  the  costs,  charges  and  expenses  of  the 
notice,  and  of  snch  motion,  and  the  order  to  be  there- 
upon made,  and  the  subsequent  proceedings  thereunder 
and  consequent  thereon." 

The  notice  of  motion  stated  the  decree  dated  tbe 
I9th  Dec  1861,  made  in  tbe  above  cause,  whereby  it 
was  declared  tbat  the  pit  was  entitled  to  a  good  equi- 
table charge  on  two  several  sums  of  1191.  Us.  and 
1 141.  4s.  id.  due  from  thi  said  company,  and  men- 
tioned in  two  sereral  deposit  notes  or  certificates  dated 
the  Sind  March  1856  and  tbe  18th  AprU  1857,  for 


securing  to  the  pit  tbe  payment  of  17 1',  then  dae  to 
him  from  one  Edward  Lacey ;  that  an  aoconnt  shsoli 
be  taken  of  what  was  due  from  the  company  for  prin- 
cipal and  interest  in  respect  of  the  said  two  somi,  ani' 
that  out  of  the  sum  which,  upon  taking  such  account, 
should  appear  to  be  due,  tbe  company  should  pay  t» 
the  pit.  the  balance  due  to  bim  in  respect  of  the  sail' 
debt  and  interest;  and  that  the  costs  of  the  pit  shosld 
be  taxed  and  paid  by  the  company :  (see  Woodhami  t. 
The  Anglo- Australian,  ^.  Company,  3  GiE.  238} 
5  L.  T.  Kep.  N.  S.  628.) 

It  then  stated  that  tbe  chief  derk  had  fonod,  by  his 
certificate  approved  the  19tb  June    1863,  that  then 
was  doe  from  tbe  company  the  sum  of  3031.  17i.  4<i. 
in  respect  of  the  two  deposit  notes ;  and  that  tber» 
was  dua  to  the  pit  in  respect  of  the  debt  of  17U  with- 
interest,  the  snm  of  105/.  4s.,  that  the  pit's  ooets 
against    the  company  amonnted  to  157/.  I9t.  10^; 
that  thfr  pit  en  the  5th  Aug.  1862  caused  to  be 
issued  out  of  Chancery  a  writ  of  fi  fa.  against  tha 
goods  and  chattels  of  the  company,  for  the  said  enna 
of  105/.  4s.  and  1572.  19«.  lOi.  with  interest,  that  b» 
had  tised  due  diligence  to  obtain  satisfaction  of  sack' 
decree  against  tbe  property  and  effects  of  the  compsny,. 
bat  that  there  were  not  any  effects  out  of  which  the  ssi4 
sums  could  be  satisfisd,  and  that  on  the  5th  Aog. 
1862  the  writ  was  retuined  nulla  bona ;  that  on  the- 
I6tb  Jan.  1863  John  Turner,  one  of  the  shareholders 
of  tbe  company,  paid  tbe  sam  of  100/.  on  accoant  of 
tbe  sums  payable  to  tbe  pit.  nnder  the  decree ;  that  the- 
said  Richard  Collins  was  a  shareholder  of  the  com- 
pany, and  that  tbe   remainder  of  the  sud  sums  of' 
2632.  3s.  \0d.  (after  deducting  the    sum   of   100^} 
still  remained  due  and  owing  to  the  pit 

The  company  was  farmed  in  185.?  and  registerei' 
the  same  year  nnder  the  7  &  8  Vict.  c.  110.  It 
carried  on  business  for  some  time  at  &,  Canooa- 
street  west,  and  in  1838  became  amalgamated  with' 
the  British  Provident  Assurance  Society. 

By  an  indenture  dated  the  1st  June  1858,  and  midr 
between  two  of  the  directors  of  the  British  Provident 
Society  of  the  one  psrt,  and  two  of  the  director*  of  the 
Anglo-Australian  Company  of  th«  other  part,  it  wis- 
agreed  that,  as  and  from  the  19tb  April  then  iutsnt^ 
all  tbe  business,  property  and  effects  of  the  Anglo- 
Australian  Company  should  be  transferred  to  tbe 
British  Provident  Society ;  and  it  was  provided  that 
the  shareholders  of  the  Anglo-Australian  should  become 
shareholders  of  the  Britisli  Provident,  and  shoald 
execute  tbe  deed , of  settlement  of  tbe  Utter  society,  ssl' 
that  thereupon  the  said  shareboMers  should,  out  of  the- 
funds  and  property  of  the  British  Provident  bs 
indemnified  against  all  daims  in  respect  of  the  AngkH 
AustraUan  Company ;  that  such  execution  should  be 
completed  on  or  before  the  24th  June  then  nest  so4 
that  such  of  the  shareholders  as  should  fall  to  execute 
tbe  deed  of  settlement  should  be  pracladed  from  ths- 
benefits  of  such  amalgamation. 

By  another  indenture,  dated  the  28th  Oct  1858,  all 
the  assets,  effects  and  property  whatsoever  of  the- 
Anglo-Australian  Company  were  assigned  to  tla« 
persons  as  trustees  for  and  on  behalf  of  the  British 
Provident  Society ;  and  the  evidence  went  to  show  that 
the  Anglo- Australian  Company  bad  no  aasets  by  resson 
of  the  above  amalgamation. 

Collins,  who  was  originally  a  shareholder  of  th» 
Anglo-Australian  for  twenty  shares,  and  who  bad 
signed  the  deed  of  settlement  of  the  British  Provideot 
on  tbe  23rd  June  1858  for  the  like  amount  submitted 
that  he  had  ceased  to  be  a  shareholder  of  tbe  Anglo- 
Aastrallan  on  the  23rd  June  1858. 

It  appeared  that  some  two-thirds  of  the  ADgl»- 
Australian  shareholders  bad  not  signed  the  British 
Provident  deed,  and  thus  were  not  entitled  to  the 
indemnitv,  at  least  in  the  express  terms  of  ths  deed: 
(Jhe  Anglo-Australian    Coaipaay    v.    The    (lffi«» 
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Managsr  of  the  Britith,  fc  Society,  6  L.T.  Bfp. 
N.  S.  68,  517.) 

On  the  8th  Much  1861  an  order  wu  made  by 
Ktndereley,  V.C.  for  irinding-ap  the  British  Prorident 
Sode^  (aee  S»  The  British  Provident  Soeiely,  7 
L.  T.  Bap.  K.  S.  334),  which  proceedings  were  still 
pending,  and  a  claim  had  been  brought  in  against  the 
•ociety  on  behalf  of  the  company,  as  creditors  for  the 
»nm  of  19,933t  12j.  7A  and  upwards.  Among  the 
persons  so  named,  and  the  liabilities  so  referred  to,  was 
that  of  the  pit.  James  Woodhams  for  the  sum  of 
96L  lOf.  and  the  costs  of  the  suit. 

It  was  shown  that  calls  had  been  m«de,  andlhat, 
amongst  others,  Collins  had  paid  the  calls  in  respect  of 
twenty  shares  of  the  -company  amounting  to  the  cum 
of  1  lOA,  and  that  proceedings  were  pending  to  make 
other  members  of  the  Anglo-Aastraliau  Company,  who 
bad  not  executed  the  deed  of  settlement  of  the  British 
ProTideot  Society,  liable  for  calls  in  respect  of  their 
sabseribed  capitid. 

It  was  contended  that  the  pit.  Woodhams  had  not 
used  due  diligence,  because  he  had  not  carried  in  any 
affidarit  before  Kindersley,  V.C.  in  support  of  his 
cUim. 

It  further  appeared  that  in  Not.  1859  a  petition 
■waj  presented  by  Samuel  Smith,  a  contributory  of  the 
Anglo-Aoatralian  Company,  for  the  winding-np  of  that 
oorapany,  which  came  on  to  be  beard  on  the  20th  Jan. 
1880,  befon  Kindersley,  V.C,  when  an  order  was 
mad*  to  the  effect  "  that  it  appearing  to  the  court  that 
the  Anglo- Aostraliao  Company  had  been  amalgamated 
with  the  British  Society,  and  that  the  shareholders  of 
the  Anglo-Auatralian  Company,  who  had  executed  the 
deed  of  settlement  of  the  British  Prorident  Society, 
•were  by  the  terms  of  the  deed  of  amalgamation  indem- 
nified against  their  liabilities;  and  it  also  appearing 
that  Samuel  Smith  was  one  of  the  shareliolders  of  the 
Anglo-Australian  Company  who  bad  executed  the  said 
4e*d  of  seUlement  of  the  British  Prorident  Society, 
»nd  was  one  of  the  parties  entitled  to  such  indemnity, 
and  that  pnoeedings  were  pending  for  winding-up  that 
■ociety,  the  petition  be  dismissed  with  costs :"  (fir 
jHirle  SrnUh,  r»  Anglo-Auilralian  ComparM,  1  Dr.  & 
£im.  113;  8  L.  T.  Bep.  N.  S.  168.) 

Matint,  Q.  C.  and  ShMtan  supported  the  motion, 
relying  on  the  language  of  the  66th  section  of  the 
7  &  8  Vict.  c.  110,  which  enacts,  "That  every 
judgment  and  orery  decree  or  order  which  shall  be  at 
any  time  after  the  passing  of  this  Act  obuined  against 
auy  company  completely  registered  under  this  Act,  in 
any  action,  suit,  or  other  proceeding,  prosecnted  by 
«r  against  inch  company,  in  any  court  of  law  or 
equity,  shall  and  may  Uke  effect  and  be  enforced,  and 
execution  thereon  be  issued,  not  only  against  the  pro- 
fvxtj  and  effecU  of  such  company,  but  also  (if  due 
diligence  shall  hare  been  used  to  obtain  satisfaction  of 
auch  judgment,  decree,  or  order,  by  execution  against 
tlie  property  and  effects  of  such  company)  then 
against  the  person,  property  and  effects  of  any 
•bareholder  for  the  time  being,  or  any  former  share - 
bolder  of  such  company,  in  bis  natural  or  individual 
capacity,  nntil  snob  judgment,  decree,  or  order  shall 
be  fully  satisfied  ;  provided,  in  the  case  of  execution 
against  any  farmer  shareholder,  that  such  former 
ahareholder  was  a  shareholder  of  such  company  at  the 
time  when  the  contract  or  engagement  for  which  such 
judgment,  decree,  or  order  may  hare  been  obtained 
was  entered  into,  or  became  a  shareholder  during  the 
time  such  contract  or  engagement  was  unexecuted  or 
muatisfied,  or  was  a  shareholder  at  the  time  of  the 
judgment,  decree,  or  order  being  obtained ;  prorided 
also,  that  in  no  case  shall  execution  be  issued  on  such 
Jodgment,  decree,  or  order  against  the  person,  pro- 
perty, or  effects  of  any  snch  former  shareholder  of  such 
company  after  the  expiration  of  three  years  next 
after  the  person   longbt  to  be    charged  shall  have 


ceesed  to  be  a  shareholder  of  such  company,''  and  of 
the  two  following  sections.    They  referred  to 

Hill  T.  The  London,  4c-  A$turanc«  Compm^, 
1  H.  &  N.  398 ; 

3fori$t»  V.   Tht  Rogal  Briliih  Bank,  I  C.  B., 
N.  S.,  67  i 

Palmtr  r.  Tht  Justice  Aauranee  Sodelg,  6  El. 
&  Bl.  1015. 
The  58th  section  of  the  Winding-np  Act  1848  ^H  & 
1 2  Vict.  0.  45)  expressly  reserves  the  rights  of  existing 
creditors. 

Bacon,  Q.C.  and  E.  K.  Karihke  appeared  for  Collins. 
'  Several  of  the  witnesses  in  the  cause  were  cross- 
examined  in  court  on  their  affidavits;  and  it  transpired 
that  the  pit.  Woodhams  had  by  a  deed  dated  Ist  Sept. 
1862  assigned  this  debt,  with  a  power  of  attorney  to 
sue  in  his  nsme,  to  one  Bnrgess,  whose  son-in-law 
Henry  Cover  had  received  a  cunsideration  from  another 
person  named  Webster,  on  behalf  of  whom  Bnrgess 
took  the  transfer;  the  plU's  present  solicitor  being 
instmeted  by  Cover. 

It  was  contended  that  the  whole  of  this  proceeding 
was  a  scheme  invented  for  the  purpose  of  injuring 
Collins  and  screening  other  members  of  the  company  who 
had  not  executed  the  British  Provident  deed,  and  tbna 
were  entitled  to  no  express  personal  indemnity:  (see  the 
case  above  referred  to.)  It  was  inequitable  that  Collina 
should  be  assailed  by  two  proceedings  at  ouce,  the 
action  and  the  winding-up.  He  could  not  be  a  share- 
holder in  both  companiea  at  one  and  the  same  time. 
That  was  proved  by  the  result  of  the  proceeding  at  the 
instance  of  Smith  to  wind-up  the  Anglo-Ausiralian. 
Collins  had  paid  calls  to  the  official  manager  of  the 
Provident;  and  more  than  three  years  had  elapsed  since 
he  was  a  member  of  the  Anglo-Australian  Company. 
Moreover,  Woodhams  had  not  used  due  diligence.  The 
7  Ist  section  of  the  Winding-up  Act  1848  provided 
expressly  for  the  case  of  debts  which  shall  have  been 
proved  before  the  master  or  the  chief  clerk,  and 
directed  that  they  sbonid  be  placed  in  a  separata  list 
by  the  official  manager.  This  was  in  fact  a  claim 
enforceable  under  the  winding-np : 

ForreMi  v.  The  Uanchester.  Sheffield,  ^.  Railwap 
Compaaf,  4  L.  T.  Bep.  N.  S.  666. 
No  reply. 

The  Vice-Chakcellob. — It  seems  to  me  that  not 
one  of  the  various  objections  to  this  motion  can 
prevail.  The  first  objection  is,  that  Woodhams,  in 
whose  name  the  motion  is  made,  has  no  interest.  But 
it  is  proved  that  Woodhams,  who  obtained  the  decree 
against  the  company,  has,  for  valuable  consideration, 
assigned  bis  debt  to  Burgess,  and  that  Bugesi  bas  by 
a  deed  of  assignment  acquired  a  right  to  use  the  name 
of  Woodhams.  Therefore  there  is  no  substance  in 
that  objection.  The  next  is,  that  due  diligence  bas 
not  been  used  against  the  assets  of  the  company. 
But  the  evidence  to  my  mind  is  quite  satisfactory. 
I  think  due  diligence  has  been  used.  The  next 
objection  is,  that,  in  tmth,  Collins  has  ceased  to  be  a 
shareholder  in  the  Anglo-Australian  Company  more 
than  three  years  ago.  But  the  argument  upon  that 
proceeds  upon  the  effect  of  a  deed  which  is  called  a 
deed  of  amalgamation  ;  and  when  that  deed  comes  to 
be  looked  at,  it  shows  that  the  liabilities  of  the  share- 
holders are  contemplated  and  provided  for  thereby. 
No  doubt  the  last  proviso  in  the  66th  section  ot  the  7  &  S 
Vict.  c.  110,  must  have  effect  given  to  it,  and  if  it 
were  proved  that  Collins  had  executed  an  assignment 
whereby  he  had  assigned  his  shares  to  anybody,  he 
would  have  been  within  the  meaning  of  that  proviso. 
But  it  is  not  proved  that  he  ever  executed  any  assign- 
moot;  and  be  was  not  a  party  to  the  deed  of 
amalgamation.  Lastly,  it  is  said  (and  this  is  the  most 
extraordinary  objection  of  all)  that  the  pit.,  who  bas 
obtained  a  decree  against  this  company,  and  who,  not 
being  able  to  find  any  assets  of  the  company,  and  using 
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ina  diligence  to  find  them,  cornea  to  hare  execotion 
(gaiost  a  person  whom  he  proves  to  be  a  sbarebolder, 
oagbt  to  be  considered  as  proceeding  nnder  the  Wind- 
ing-np  Act,  and  that  bis  rights  (he  being  acknowledged 
to  have  recovered  a  decree  as  a  creditor)  are  interfered 
with  hy  a  proceeding  under  the  Winding-np  Act  before 
Kinderslejr,  V.  C.  Really,  there  is  no  ground  for  that 
argument.  As  to  all  that  has  been  said  about  Mr. 
Gover,  Mr.  Webster,  and  others,  it  has  nothing  to  do 
with  this  matter.  Those  are  objections  which,  if  valid, 
seem  to  me  to  be  objections  to  the  decree  iu  Wood- 
hamt  T.  The  Anglo- Australian  Company,  Bnt,  after 
all,  Burgess,  who  is  moving  In  the  name  of  Woodhams, 
has  a  right  to  an  order  against  Collins,  who  being  a 
shareholder  of  this  company  is  liable  as  such  share- 
bolder,  and  most  be  made  liable  to  the  claim  now 
made.  The  order  must  be  according  to  the  terms  of 
the  notice  of  motion,  with  costs. 
Solicitor  for  pit.,  John  WUU. 


ataxaxsim  3.aU)  <Soutt0. 


COUBT  OF  COMlfOir  BENCH. 

Reported  tij  W.  Mats  and  LmiAT  Siom,  Esqrs., 
BarrlsCers-at-Law. 

BBOISTRATION  APPKALS. 
Saturday,  Nov.  21. 
BENHErr  (app.)  IT.  Blacc  (resp.) 
JSleetion  lav — County    vote — Sharu   m  jomf-ttoel 
company    provisionally    registered— Proiiition    in 
deed  of  settlement  that  shares  should  be  personalty 
—7^8  Kici.  Clio,  ».  58. 
The  ORp.  claimed  a  right  to  vote  fur  the  county  ofL. 
in  respect  of  one  share  in  a  freehold  com  exchange 
from  which  he  derived  more  than  40s.  per  annion. 
The  com    exchange   belonged   to  a  company    of 
shareholders,  established  in  1837,  and   registered 
under   the    T    ^    6    VicL   c    110,    ».    68.       In 
accordance    with   the   company's  deed   of  settle- 
ment the  freehold  land  upon  which  the  exchange 
stood  was  vested  in  trustees.     The  affairs  of  the 
company  were  transacted  by  a  committee  of  share- 
holders called  the  committee  of  management,  and 
the  profits  derived  from  the  com  exchange  were 
divided  iy  the  committee  among  the  shareholders. 
The  shares  in  the  exchange  were  declared  by  the 
deed  of  settlement  to  be  the  personal  property  of  ike 
shareholders,  and  to  be  transferable  in  the  mode 
prescribed  by  the  trustees : 
Beld,  that  the  app.  had  no  freehold  interest  m  land  in 
respect  of  his  share  in  the  com  exchange  entitling 
him  to  the  franchise  claimed. 
At  a  eoort  beld  before  one  of  the  revising  barristers 
appointed  to  revise  the  lists  of  voters  for  the  southern 
division  of  the  county  of  Lancaster,  at  Manchester,  on 
the  13th  Oct.  1863,  the  name  of  James  Bennett  was 
objected  to  as  not  being  entitled  to  be  retained  or  in- 
serted in  the  Manchester  list  of  voters  for  the  southern 
division  of  the  county  palatine  of  Lancaster.    The 
revising  barrister  disallowed  the  claim  and  stated  the 
following  case  :— 

The  said  James  Bennett  is  entitled  to  one  share  in 
the  Maochester  Com  Exchange,  in  Hanging- ditch,  in 
Manchester  aforeaaid,  from  which  he  receives  more 
than  40s.  per  annum. 

The  company  of  proprietors  of  the  Manchester 
Corn  Exchange  was  esublished  by  deed  of  settlement 
dated  20tb  Jnn.  1837.  (A  prinud  oopy  of  tbe  deed 
accompanied  the  ca^e.) 

The  land  upon  which  tbe  com  exchange  is  built  is 
freehold,  and  was  conveyed  to  and  is  now  vested  in 
trustees.  The  income  is  derived  from  letting  (he 
offices  and  cdlars  under  the  large  room,  from  lettiug 


stands  in  the  hall  or  large  room  for  the  use  of  nb- 
scribers  on  tbe  day  on  which  the  corn-market  is  btM, 
and  the  right  of  personal  entrance  to  tbe  building,  ani 
also  from  the  money  paid  for  the  ose  of  the  large  ball 
for  public  meetings,  concerts,  &c. 

Tbe  company  has  only  been  registered  nndtt  tlie 
7  &  8  Vict.  c.  1 10,  s.  58,  and  the  foUowiig  is  a  copy 
of  the  certificate ; — 

"  Certificate  of  formal  registration  of  tbe  Mu- 
Chester  Com  Exchange  Company,  pnrsnsnt  to  the  .^ct 
7  &8Vict.  c.  110. 

"  I,  Frederic  Rogers,  Esq.,  registrar  of  joint-stwk 
companies,  do  hereby  certify  that  the  company  of  pm- 
prietors  of  tbe  Manchester  Corn  Exchange  Compan;  is 
registered  pursuant  to  the  58th  section  of  the  abore- 
meutioned  Act. 

"  Given  under  my  hand  and  sealed  with  my  seal  of 
office,  Jan.  8,  1845.        ..  ^^^^^^  ^^ 

"  Registrar  of  Joint-Stock  Compames." 
It  was  objected— First,  that  the  said  company,  bnng 
registered  as  sbove,  became  a  corporation ;  and  ibe 
case  of  Bulmer  v.  iVorrts,  K.  &  G.  321 ;  3  LT. 
Sep.  M.  S.  470,  was  cited  on  that  point.  Secondlf, 
that  the  interests  of  the  proprietors  was  merely  p«- 
sonalty,  and  did  not  confer  tbe  right  of  voting.  Upos 
each  of  these  grounds  the  revising  barrister  disallowed 
the  vote.  Tbe  votes  of  thirty-eight  chiimants  vm 
also  disallowed,  who  claimed  under  precisely  sinOir 
facts,  and  tbe  revising  barrister  granted  appeals  la 
each  case,  which  were  consolidated.  The  names  of  all 
the  apps.  as  they  appeared  on  the  list  of  claifflsstit* 
vote  were  appended  to  the  ease.  The  form  used  a 
each  case  was  similar  to  the  following : 


Name. 

Abode. 

Natare  of 

Qualifica- 

tioii. 

Where  sttssK 

BenaettJames 

Yew-tree-cot- 
tage, Oramp- 

Share  in 
Freehold 
ComEx- 
cbaiic«L 

HangisHlKk 

If  this  dedsion  be  wrong,  the  names  of  the  spps.  art 
to  be  restored  to  and  inserted  in  the  register. 

ffannen  for  the  app. — The  company  has  never  ben 
completely  registered,  but  only  furmally  rejiiatered  f« 
tbe  purpose  of  protecting  the  directors.  By  7  It  > 
Vict.  c.  110,  s.  59,  a  company  is  to  be  oonndered  as 
incorporated  on  certificate  of  complete  registration.  Is 
Bulmer  t.  Narrie  the  company  bad  been  compMtlf 
registered,  which  distinguishes  tliat  case  frooi  Its 
present.  As  to  the  second  point,  it  is  true  that  tbt 
company's  deed  provides  that  the  shares  shall  be  on- 
sidered  as  personalty,  bnt  the  agreement  of  parties  as 
bare  no  eflect  to  destroy  the  ordinary  incidents  at- 
taching to  the  possession  of  realty.  One  of  those  im- 
dents  is  a  right  to. vote  in  respect  of  a  freehold  pro- 
ducing 40s.  per  annum.  [Kkatdio,  J.  rafemd  e 
Baxter  r.  Brown,  7  M.  &  G.  198.]  The  caieofs 
partnership  was  there  expressly  distinguished  Cn* 
that  of  a  company  incorporated  by  Act  of  ParUsmcst 
When  tbe  partners  executed  the  partnership  deed  ni  tbat 
case,  and  declared  that  the  estate  and  lands  beloe^ 
ing  to  tbe  partnership  should  be  deemed  penonaltr, 
they  had  no  intention  of  depriving  themselves  of  tbor 
right  to  vote  in  respect  of  their  interest  in  tbs  Usiiii 
and  so  when  this  com  exchsnga  wss  projected  tben 
was  no  such  intention  on  the  part  of  tbe  pn^ 
t«rs. 

WtlAy,  for  tbe  reap.— As  to  the  seeood  pout,  tbs 
intereatof  the  app.  in  the  corn  exchange  is  penooally 
only.  The  rule  is  well  expressed  in  Rogm  <■ 
Elections,  7tli  edit  132,  where  High  v.  Brtnt,  ST.* 
C.  268,  is  cited.  The  property  here  is  conveyed  ts 
trustees,  whose  duty  it  is  to  divide  tbe  profits  betws* 
the  sbarebolders.     The  shares  are,  according  ts  tbs 
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ini,  to  be  traiufeniblis  in  any  maimer  prrscribed  by  the 
tnutees,  and  tlie  mode  of  transfer  prescribed  maj  be 
quite  inapplicable  to  real  properljr.  If  the  app.'s  con- 
tentiea  ii  right  it  will  be  diffieolt  to  sajr  who  are  the 
pertoDi  eqoitabl;  seised.  Woald  the  executors  of 
dteeased  shareholders  ba  eqaitably  seised?  Wonld 
new  shareholders  be  so  ?  This  case  is  distingnishable 
fivm  Baxter  r.  Brown.  [Williams,  J. — That  case 
is  criticited  bjr  Lord  St.  Leonards  in  Mger$  ▼.  Perigal 
(reported  at  law,  11  C.  B.  90 ;  in  eqnitjr,  1 6  Sim.  533  ; 
and  on  appeal,  2  Do  G.  M.  &  G.  599),  which  decided 
that  shares  in  a  joint-stock  banli  wbich  possessed  real 
estate  were  not  within  the  Statute  of  Mortmain.] 
Shares  in  gas  companies  have  been  held  not  to  come 
wiiliin  the  Statnto  of  Mortmain,  and  the  interest  of  a 
shareholder  in  a  mine  worked  oo  the  cost-book  principle 
is  personalty  and  not  realty : 

Walter  t.  RkUardton,  2  M.  &  W.  882 ; 
Thampton  v.  Thompion,  \  Coll.  Ch,  Bep.  381 ; 
WaUtm  ▼.  SpratUg,  10  Ex.  222 ; 
Sdwards  t.  Hall,  19  Jar.   1189:  25  L.  J.  82, 
Ch. 
Bttmun  in  reply. — When  an   Act  of  Parliament 
directs  that  shares  in  a  company  shall  be  considered  to 
be  personalty,  no  difficulty  can  ariae ;  bnt  fiora  such 
eases  no  anidogy  can  be  derived  which  shall  govern  the 
pmenl  caae.     The  committee  here  have  the  power  of 
letiing  the  rooms.     The  trustees  are  not  consultod 
abont  the   management   or  control  of  the  business, 
which  is  entirely  in    the    bands  of    the  proprietors 
and  their    committee.      The   proprietors   are  in  the 
petition  of  ctetuu  que  trust  left  in  possession  by  their 
trustees. 

Ekle,  C.  J. — I  am  of  opinion  that  the  revising 
iMrristor  in  this  case  was  right  in  holding  that  the 
franchise  wa*  not  gained.  He  was  tight  in 
nspeot  of  the  one  ground  that  he  takes  first, 
namely,  that  the  shareholders  in  this  company  have 
not  an  ioteiest  in  land.  I  think  he  was  wrong  in 
holdmg  that  the  shareholders  in  this  company  were  in 
the  natore  of*  corporation,  andweie  deprived  of  any  of 
theinteretta  which  the  individuals  bad  held,  because  they 
had  been  parted  with  by  reason  of  the  rights  vested  in  the 
corporation.  The  company  was  formed  for  the  purpose 
of  eetablisbing  a  corti  exchange  in  Manchester.  The 
legal  estate  in  the  land  is  vested  in  trustees  under  a 
deed,  and  it  is  the  duty  of  the  committee  of  manage- 
ment to  make  profit  of  the  land,  and,  after  paying  the 
expenses,  to  divide  the  pro6ts  among  the  shareholders. 
I  am  of  opinion  that  the  eflect  of  the  deed  is  to  give 
each  shareholder  a  right  to  call  for  his  share  of  the 
profits,  but  that  be  bat  no  right  to  a  share  of  the 
land.  The  shareholders  are,  by  the  deed,  declared  to 
have  only  a  personal  intoreat,  and  the  deed  gives  tliem 
modes  of  transferring  the  property  which  may  not  be 
consistent  with  the  rules  of  law  relating  to  the  transfer 
of  real  property,  and  the  whole  tenor  of  the  deed 
appears  to  be  to  constitute  an  interest  of  a  kind  wbich 
bu  become  perfectly  well  known,  and  has  been  the 
subject  of  consideration  in  the  oases  of  many  joint- 
stock  companies.  How,  is  there  any  law  prohibiting 
snch  an  intention  from  being  carried  into  execution  ? 
The  legal  eatate  in  the  land  is  in  the  trustees,  who  have 
undertaken  to  hold  it  under  a  committee  invcstod  with 
specific  but  very  limited  powers  of  letting  stands  in  the 
market-place,  and  turning  the  corn  exchange 
to  profit  in  the  manner  specified  in  tho  deed. 
The  very  elaborato  judgment  in  Buhier  v.  Norrit  goes 
into  all  the  cases  upon  this  subject.  That  was  the 
case  of  a  joint-stock  company  incorporatod,  bnt  it  is 
<^carly  specified  in  the  judgment  that  there  may  be 
many  forms  of  companies  contemplating  that  their 
lands  ahonld  be  vested  in  trustees,  the  shareholders 
having  a  right  to  a  share  in  the  profits,  but  not  having 
any  of  the  rights  or  liabilities  that  belong  to  the  pro- 
pritton  at  land.    So  it  is  with  respect  to  a  company 


incorporatod  nnder  the  Joint-Stock  Companies  Acts. 
And  such  is  the  efiect  of  the  judgment  in  Wation  r, 
Spnttlnf,  in  which  there  is  a  most  learned  and 
elaborate  judgment  of  Martin,  B.,  as  to  a  mine  granted 
to  •  purser,  where  there  is  an  arrangement  that  the 
mine  should  be  worked  by  the  purser,  and  the  profits 
divided  among  the  co-adventurers ;  and  the  question 
arose  whether  the  co-adventurers  had  an  interest  in 
the  land.  Their  interest  was  decided  to  be  in  tb» 
profits  made  by  the  purser,  and  not  in  the  land. 
The  judges  in  that  case  oil  concur  in  saying 
that  parties  may,  if  they  choose,  create  such  an  interest 
as  I  have  sUted ;  land  being  vested  in  a  purser  in 
trust  to  work  the  mine,  and  the  co-adventniers  having 
a  right  to  the  profits.  All  that  the  judgment  of 
Barons  Alderson  and  Parke  found  in  this  cast  is, 
that  upon  the  facts  stated  by  Martin,  B.,  wbo  tried 
the  cause,  it  was  clear' it  was  an  interest  the  partiw 
took  in  the  mine  upon  the  cost-book  principle. 
Parke,  Martin  and  Alderson,  BB.,  said  that  they 
thought  that  the  facts  had  not  been  snfficiently 
found  by  tb«  jury,  and  that  it  was  right  that 
thry  should  be  investigated  again  by  another  joty, 
but  all  of  the  jndges  were  of  opinion  thst  if  th* 
jury  found  that  it  waa  the  intention  of  the  parties  to 
carry  on  the  mine  on  the  cost-book  principle,  the 
law  would  give  effect  to  that  intention,  aid  that  tht 
property  wonld  be  vested  in  the  parser  and  th* 
eo-adventurars  wonld  have  no  interest  in  the  land.  Th* 
case  of  Mj/ere  r.  Ptrrigdl,  holding  that  the  thar*- 
holders  in  such  a  company  as  this  are  not  within  tht 
Statuto  of  Mortmain,  and  the  elaborato  judgment  in 
Buhner  v.  Norrit,  are  to  the  same  effect.  Whether  tb« 
former  caae  be  rightly  decided  or  not,  whether  Lord  St. 
Leonards'  dissatisfaction  with  it  be  well  founded  or 
not,  the  tenour  of  the  cases  to  which  I  have  adverted 
afii>rds,  in  my  opinion,  an  ample  foundation  for  tht 
judgment  to  which  the  revising  barristor  has  oomt  in 
this  caae. 

WiLUAUS,  B. — I  am  of  ths  same  opinion.  I  think 
that  thia  ease  must  be  governed  by  the  principle  which 
has  been  explained  in  the  several  oases  to  which  ws 
were  referred  in  the  course  of  the  argument,  and  in 
particular  in  that  of  Edwardt  v.  Bait,  before  Lord 
Cranworth,  at  to  shares  in  joint-stock  companiet 
— canal,  dock,  railway,  gaslight,  water  and  bank- 
ing companies.  Now  that  principle  has  been  solemnly 
decided  to  apply  equally  to  a  company  wbich  is  not  a 
corporation  as  to  a  company  which  is,  and  those 
cases  were  considered  applicable  and  taken  into  con- 
sideration  in  the  ease  of  Hgert  v.  PerrigaU  It 
is  that  a  shareholder  in  a  company  of  this  de- 
scription, hat  no  direct  right  to  any  portion  of  tbe 
tolls  or  rates,  or  other  income  enjoyed  by  the  com- 
pany, bnt  only  to  a  proportionate  sliare  of  the  profits. 
Now,  applying  that  principle  to  the  present  case,  it 
seems  to  me  that,  according  to  the  deed  which  govern* 
the  affairs  of  this  company,  the  income  of  the  real 
estato  in  respect  of  which  the  francbise  it  claimed 
is  an  income  which  is  to  be  taken  by  the  com- 
mittee who  are  to  conduct  the  affairs  of  tbe 
company  and  incur  such  expenses  as  are  necessary 
for  tbe  conduct  of  the  company,  and  pay  tht 
balance  to  the  shareholders.  I  conceive  that  neither 
in  law  nor  in  equity  is  a  shareholder  entitled  to  any 
particular  income  arising  from  the  land  held  in  trust 
for  the  company.  He  is  only  entitled  to  a  proportionate 
sb.ire  of  the  profits.  Therefore,  according  to  the 
principle  of  those  cases,  which  led  the  courts  to  say 
that  a  share,  in  such  companies  as  came  under  oonsi- 
dcration  there,  was  not  an  interest  in  land,  I  apprehend 
that  in  the  preeentcnse  tlieshareboldershavenointereet 
at  law  or  in  equity  in  the  land  or  in  tbe  income  of 
that  which  is  the  subject  of  the  trust,  and  therefor* 
that  they  are  not  entitled  to  have  the  franchise  in  r«- 
spect  thereof. 
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FoKCK  V.  Floud. 
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KsATina,  J. — I  am  of  the  same  opioion.  I  think 
the  tpp.  has  not  an  interest,  legal  or  eqnitabl*,  in  the 
land,  and  that  the  deed  under  which  be  claims  does 
not  confer  upon  bim  an/  sacb  intereit.  The  deed 
creates  a  certain  amoant  of  capital  to  b«  dirided  into 
shares,  and  applied,  amongst  other  purposes,  to  the 
acquisition  of  land  and  the  building  of  a  corn  exchange, 
and  the  sliares  are  made  transferable  in  the  way  in 
which  companies'  shares  are  usually  transferred,  and 
provisions  are  made  for  dividends  in  the  way  nsoal 
with  joint  stock-companies.  That  being  so,  what  art 
the  rights  of  a  abarehoMer  ?  Could  be  go  at  any  time 
and  receive  the  moneys,  or  any  particular  por- 
tion of  the  moneys,  in  respect  of  the  standings  in 
the  corn  exchange?  Certainly  not ;  all  that  he  could 
do  would  be  to  claim,  in  respect  of  bis  shara,  the  divi- 
dend which  would  be  appropriated  to  bis  share  under 
the  terms  of  the  deed  ;  that  is,  the  dividend  resulting 
from  the  profits  of  the  company.  I  think,  therefore, 
that  unless  Mr.  Hannen's  proposition  can  be  main- 
tained, that  it  is  not  competent  for  the  parties  by  any 
arrangements  to  disqualify  themselves,  as  it  were,  to 
Tote  for  land  which  forms  part  of  the  property  of  this 
company,  the  app.  c:mnot  sopport  bis  claim.  But 
I  think  that  Mr.  Hannen's  proposition  cannot  be  main- 
tained to  that  extent.  The  case  of  WaUon  t. 
Spratley  seems  to  me  to  be  in  direct  oppoeition  to  the 
proposition,  and  there  is  no  authority  whatever  in  its 
favour.  In  the  case  of  Baxter  v.  Brown,  7  H.  &  G.. 
though  the  land  was  held  by  the  terms  of  a  deed 
between  the  parties,  it  did  not  appear  that  the  partners 
intended  to  divest  themselves  of  tba  right  to  have 
Totes  incident  to  the  ownership  of  the  land;  yet 
no  such  proposition  was  laid  down  in  the  case  as 
that  it  was  not  competent  to  any  parties  by  any  words 
or  deeds  to  disqualify  themselves.  Therefore  the 
revising  barrister  was  right,  and  the  app.  has  no  claim 

Judgmentfar  mp. 

Tuesday,  A'op.  24. 

FoBCE  (app.)  V.  Floud  (reap.) 

Election  law — Objection, 

Bt/  6  <f7  Vid.  e.  18,  «.  17,  a  notice  of  objection  to  the 
name  of  any  pereon  being  iaeerted  in  the  Utt  of 
voters  u  lobe  given  bf  the  objector  to  the  daiaumt, 
and  it  to  be  in  the  form  given  in  tcheduieB.,  No.  II, 

which  it  in  the  folluwing  termt : — "  To  Mr, . 

/  her  Ay  give  you  notice  that  1  object  to  your  name 
being  retained,  ^c."  The  notice  gieen  in  the 
pretent  cote  wot  atfolhnoi : — "  To  Mr.  Sidney  Rice 
Force,  I  hereby  give  you  notice  that  I  object  to 
the  name  of  Force  Sidney  Rice  being  retained,"  ^.; 
thit  vat  objected  to  on  the  ground  that  if  did  not 
comply  with  the  form  given  in  the  tchedule, 
at  the  namet  were  uted  inttead  of  the  pronoun 
"yottr,"  and  the  Ciritlian  and  lumtanes  were 
tranipoud ; 

Held,  that  the  notice  wot  etientudly  in  the  form 
required  by  the  ttatute,  and  that  if  the  trani- 
potition  of  the  namet  wat  a  mitdetcriptun,  it  was 
cured  by  ted.  lOI,  which  enactt  that  "no  mimomer 
or  inaccurate  detcrgition"  of  a  ptrton  thaU  vitiate 
the  notice. 
This  was  a  consolidated  appeal  from  the  court  of 

the    revising    barriater   for   the   city  of  Exeter,  the 

/oUowiog  case    being  stated  for  the  opinion  of   the 

court. 

CASE. 

At  tb«  court  held  before  me,  H.  T.  E.,  bairister-at- 
law,  duly  appointed  to  revise  the  list  of  voters  for  the 
city  of  Exeter,  Thomas  Fiond  objected  to  the  name  of 
Sidney  Rice  Force  being  retained  on  the  list  of  persons 
entitled  to  vote  as  nccnpicrs  iu  the  election  of  members 
for  the  ciiy  of  Escier. 


Sidney  Rice  Force  stood  oil  t^e  occnpien'  list  of  the 
parish  of  St.  Sidwell.  thus : — 


Foroe,  Sidney  Eice 


Dix's  Field 


Hooae 


Dix'a  Fteld.  is 
■acoesdoD  fri«i 
house,  Sidwell- 
stteet. 


The  notices  of  objection  were  duly  served,  and  tbe 
only  question  raised  is,  as  to  the  form  of  the  notice  of 
objection  given  to  the  party  objected  to,  which  was  ia 
the  following  form : — 

"To  Mr.  Sidney  Rioa Foroe. 

"  I  hereby  give  you  notice  that  I  object  to  the  nime 
of  Force  Sidney  Rice  being  retained  on  the  liii  of 
persons  entitled  to  vote  as  occnpien  in  tbe  electioa  of 
members  for  the  city  of  Exeter. 

"  Dated  this  20th  day  of  Aug.  1863. 

(Signed).       "  Thomas  Flocd, 
of  Bedford-circus,  in  tbe  precincts  of  Bedford,  on  tbe 
list  of  voters  for  tbe  said  precincts  of  Bedford,  ia 
tbe  said  dty  of  Exeter." 

On  tbe  part  of  tbe  apps.  it  was  contended  that  this 
notice  was  bad,  because  it  was  not  according  to  tbe 
form  number  11,  in  the  schedule  B.  of  the  statute 
6  Vict.  c.  18.  It  was  aigued  that  tbe  notice  ought  to 
have  run  thus :  "  I  object  to  your  name  beuig  n- 
tained,"  &c.  jic ;  and  great  atress  was  laid  on  ilw 
cireumstance  that  by  the  17th  section  of  the  statute 
6  Vict,  c  18,  the  notice  to  the  party  objected  to  i» 
required  to  be  "according  to  the  form  numbertd  II, 
schedule  B,"  omitting  tbe  words  "or  to  tbe  hke 
effect,"  which  occur  in  the  ISth  and  17th  sections  ia 
speaking  of  other  notices.  It  waa  also  argued  that  the 
transposition  of  the  Christian  name  and  sumune  ia 
the  body  of  the  notice  was  likely  to  mislead  the  puty 
receiving  the  notice  as  to  its  meaning,  and  that  then 
were  no  words  to  show  that  the  person  objected  to  wis 
the  same  person  as  the  party  to  whom  the  notice  wu 
addressed. 

There  was  no  other  person  of  the  same  nameODsaj 
list  of  voters  for  the  city  of  Exeter. 

I  was  of  opinion  that  tbe  notice  was  not  bad  merely 
because  it  departed  from  the  very  words  of  ti«  fw" 
No.  1 1,  schedole  B.,  if  it  was  so  framed  as  to  inform 
with  sufficient  clearness  the  person  to  whom  it  vu 
addressed  that  the  objection  was  directed  against  bis 
name,  and  I  was  of  opinion  that  the  name  of  the  per- 
son objected  to  was  so  denominated  in  the  notice  st  ti> 
be  commonly  understood,  and  that  it  sufficiently  ap- 
peared on  the  notice  that  the  person  whose  vote  wu 
objected  to  was  Sidney  Bice  Force,  the  person  to  »lMin 
the  notice  was  addressed,  and  I  was  satisfied  that  tbe 
person  to  whom  the  notice  was  addressed,  aiii  " 
whom  it  waa  served,  was  not  misled  or  in  danger  3' 
being  misled,  by  tbe  form  of  the  notice. 

I  therefore  decided  that  the  notice  was  good,  sm 
required  Sidney  Bice  Force  to  prove  his  qnalifiotion, 
which  he  failed  to  do,  whereupon  I  expunged  his  «»»» 
from  the  list. 

At  the  same  court  Thomas  Floud  and  Merlm  Fr;«r 
respectively  objected  to  the  names  of  the  several  oitxt 
persons  whose  names  and  qualifications  are  set  furtb 
in  the  schedule  hereto  being  retained  on  thesemJ 
lists  respectively  mentioned  in  the  said  schedule  « 
persons  entitled  to  vote  in  the  election  of  members  for 
the  city  of  Exeter.  In  all  the  cases  the  notice  to  lb« 
party  objected  to  was  precisely  similar  to  the  notice  la 
the  case  of  Force,  except  that  tbe  word  "  freemen,  or 
"  freeholders,"  as  the  case  may  bo,  was  in  the  profT 
instances  useid  for  the  word  "  occnpien."  In  all  tif* 
cases  the  notices  were  dniy  served,  and  each  notice  m 
in  the  beading  thereof  duly  addressed  to  tbe  puty 
objected  to,  the  Christian  name  preceding  the  snmsmei 
and  then  in  tbe  body  of  the  notice  the  names  m" 
transposed  as  in  Force's  case.  In  these  cases  the" 
was  nut  any  instance  where  two  persons  of  tbe  same  nsi»| 
stood  on  any  list  of  voters  for  the  city  of  Exeter.    U  »" 
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Force  v.  Flovd. 


[C.  B. 


th«M  CUM  I  WIS  of  opinion  that  the  n«m«  of  the  person 
-objected  to  was  so  denominated  as  to  be  commoni; 
ondentood,  and  that  it  sufficiently  appeared  on  the 
notice  that  the  person  whose  vote  was  objected  to  was 
tlie  person. to  whom  the  notice  was  addressed,  and  I 
was  satisfied  in  all  these  cases  that  the  person  to  whom 
tlie  notice  was  addressed,  and  on  whom  it  was  served, 
was  cot  misled  bj  the  form  of  the  notice. 

The  Talidity  of  theao  objections  in  all  the  eases 
hereinbefore  mentioned  depends  upon  the  same  point 
o[  latr,  and  the  appeals  ought  to  be  consolidated.  If 
the  Court  of  C.  P.  shall  be  of  opinion  that  m;  decision 
w;u  wrung,  and  that  the  notices  of  objection  were  in- 
Tslid  bj  reason  of  their  form,  then  the  names  of  the 
app.  Sidne;  Rise  Force  and  of  the  several  other  per- 
sons whose  names  and  qaaliEoations  are  set  forth  in 
the  schedule,  are  to  be  restored  to  the  respective  lists 
from  which  thej  have  been  expunged. 

I  name  the  said  Sidnej  Rice  Force  (who  consents 
thereto)  to  be  the  app.,  and  the  said  Thomas  Flood 
(who  consents  thereto)  to  be  the  resp.  in  this  con- 
solidated appeal. 

(Signed)        H.  T.  E^ 

Revisinfc  Barrister, 
Kartlahe,  Q.  C.  (Awris  with  him)  for  the  app. — 
The  revising  barrister  decided  that  the  notice  of  ob- 
jection, which  was  not  in  the  form  given  in  the  schedule 
to  the  Act  (6  &  7  Vict,  c  18,  scb.  B.,  No.  II),  was  a 
good  notice  on  the  ground  that  it  was  sufficient  to 
inform  the  party  to  whom  it  was  addressed  that  he 
was  the  person  objected  to.    The  question  here  arises 
-on  the  end   of  the   17tb  section  of  the  6  &  7  Vict 
«.  18,  which  enacts  that  every  person  objecting  shall 
give  to  the  person  objected  to  "  a  notice  according  to 
the    form    numbered    11    in   the   said  schedule    B. 
■ice;"  that  form  wss  not  followed  in  this  case.  [Ekls, 
*C.  J. — What  is  the  depsrlnre?]     Instead  of  saying, 
'"  I  object  to  your  name,"  it  is  "  I  object  to  the  name  of 
Force  Sidney  Rice ; "  and  besides  this,  the  name  really 
was  "  Sidney  Rice  Force."  [Utll'uh,  Q.  C— But  it  was 
directed  to  Sidney  Rice  Force.]  Ikoowof  nocaseinwhich 
there  has  been  a  departore  from  the  form  of  the  notice. 
Waiuty  V.  Parkuu,  7  M.  &  G.  137,  has  no  bearing  on 
"the  present  case  except  as  showing  what  was  passing 
in  their  Lordships'  minds  as  to  tbe  construction  of  the 
Act  of  Parliament.     Cteaswell,  J.  says  (p.  142-3): 
"It  may  be  laid  down  as  a  safe  rule  in  the  construction 
■of  Acta    of    Parliament  that  we  are  to  look  at  the 
words  of  the  Act  and  to    render  them  strictly,  unless 
tnaniiest  absurdity  and  injustice  would  resnlt  from  snch 
a  construction."     And  Tudal,  C.  J.,  at  p.  UI :  "  The 
question  in  this  ease  has  not  to  be  determined  by  any 
anpposed  hardships  that  may  arise,  but  upon  considera- 
tion whether  or  not  the  notice  of  objection  is  in  com- 
pliance with  the  Act  of  Parliament."    In  Eidsforth 
r.  Farrar,  4  C.  B.  17,  it  is  laid  down  that  "where  a 
man  has  a  power  conferred  upon  him  by  Act  of  Parlia- 
ment of  dealing  with  the  rights  of  another,  he  most 
show  distinctly  that  be  falls  within  tbe  description  of 
persons  to  whom  such  power  is  given."    Here  then  he 
must  conform  to  the  terms  of  the  Act  which  gives  him 
'the  power  to  object.  Tbe  Legislature  has  given  a  certain 
form  of    objection.     [Etlss,  J. — ^Yon  say  that  the 
word  "  yonr  "  ought  to  have  been  used  instesd  of  the 
word    "your"  stands  for.]     I    say  that   the   word 
"yoar"oagbt  to  be  fised  and  no  other;  that  is  my 
eanteoUon.    If  this  is  good,  any  form  of  notice  might 
be  used  that  the  revising  barrister  thinks  suffieient 
Then    there    is    another   inaccuracy:   the    notice  is 
directed  to  *'  Sidney  Rice  Force,"  and  the  name  in  the 
notice  is  "  Force   Sidney  Bice."    The  101st   section 
(6  &  7  Vict  0.  18),  does  not  apply  to  this  case ;   all  it 
provides  for  is  that  "  any  inaccurate  description  of  any 
person,   place,  or  thing,"  shall   not  vitiate  the  notice. 
The  rerisiog  barrister  had  no  power  to  allow  a  departure 
iroai  tbe  express  words  of  tbe  schedule,  though  lie" 


might  have  altered  a  mere  misnomer,  as  "  St.  Gtorge  ** 
for  "  Saint  George." 

JfellM,  Q.  C,  for  the  resp.,  was  not  called  npon. 

Ebi.1,  C.J.— I  am  of  opinion  that  the  revising 
barrister  was  right  Whether  tbe  Legislature  intended 
to  make  *  difierence  between  the  two  sections  or  not, 
I  am  of  opinion  that  the  objector  has  complied  with 
all  the  essential  requisites  of  tbe  statute  in  respect 
of  tbe  notice  that  he  baa  given.  The  form  require* 
the  notice  to  be  directed  to  a  person  by  name,  and 
then  are  to  come  the  words,  "  I  object  to  your  name." 
One  objection  of  Mr.  Karalike  is,  that  he  uses  the 
actual  name  instead  of  the  pronoun,  "  I  object  to  the 
name  of  Mr.  Force  on  this  list,"  and  that  therefore 
the  notice  would  be  void  because  it  mnst  be  in  tbe  form 
given  in  the  schedule,  or  words  to  the  like  effect  I 
do  not  think  the  LegisUtnre  intended  that  there  should 
be  that  species  of  absolute  and  literal  accuracy  as  to  a 
known  matter  of  form,  and  for  all  useful  purposes  I 
should  conceive,  in  such  a  case  as  I  have  put,  yon 
might  use  the  name  instead  of  the  pronoun.  Then 
tbe  other  objection  is,  that  tbe  surname  appears  first, 
and  it  is  followed  bj  the  Christian  names  Sidney 
Bice,  "  Force,  Sidney  Rice,"  as  though  "  Force  "  was 
the  Christian  name.  It  would  be  commonly  nnder- 
stood  that  the  sBrname  was  "  Force  "  and  "  Sidney 
Rice,"  the  Christian  names.  And  tbe  101  st  section 
says,  no  inaccuracy  in  any  description  or  misnomer 
shall  vitiate  the  notice.  It  was  perfectly  understood 
by  the  parties  interested,  and  I  think  was  vrithin  the 
curative  effect  of  tbe  section.  It  seems  to  me,  there- 
fore, that  the  notice  required  in  respect  of  objections 
under  sect  17  was  essentially  in  the  form  required, 
and  the  revising  barrister  was  right,  and  the  decision 
mnst  be  affirmed. 

Williams,  J. — I  am  also  of  opinion  that  tbe  re* 
vising  barrister  was  right  in  holding  the  notice  suffi- 
cient as  a  notice  according  to  the  form  given  in 
schedule  B,  as  required  by  the  17th  section  of  tbe  6  & 
7  Vict  c.  18.  It  is  evident  it  would  be  absnrd  to 
hold  that  the  langnaga  of  the  notice  mnst  be  servilely 
followed,  and  that  any  variance  whatever  would  vidate 
it,  when,  if  there  was  a  variance,  it  may  be  explained, 
and  tbe  information  conveyed  be  exactly  the  same. 
Therefore,  it  comes  to  a  question  of  degree,  and  it 
seems  to  be  an  inquiry  merely,  whether  the  notice  is 
essentially  according  to  the  form.  I  think  the  notice 
in  this  case  is  essentially  according  to  tbe  form,  and 
that  it  was  sufficient 

BvLES,  J. — I  am  of  the  same  opinion.  This  notice 
is  addressed  to  the  party  objected  to  by  his  two 
Christian  names  and  a  surname.  Then,  says  the 
statnte,  you  shall  go  on  and  say, "  I  object  to  your 
name  being  retained  on  the  list  of  voters."  The  ob- 
jection of  Mr.  Karslake  is,  that  instead  of  saying 
"your  name,"  he  goes  on  and  repeats  the  two 
Christian  names  and  the  surname,  and  that  ia  but 
another  form  of  "  yonr,"  or  of  the  pronomen  ;  instead 
of  using  the  pronomen,  he  oses  the  nomina.  I 
agree  with  my  Lord  and  my  brother  Williams,  that 
there  is  no  necessity  to  have  recoorse  to  tbe  healing 
efficacy  of  the  last  clause  in  tbe  Act  of  Parliament 
Then  it  is  said  the  names  srs  transposed.  I  doubt 
whether  that  be  really  so,  because,  for  the  purpose*  of 
this  notice,  the  surname  is  more  important  than  tbe  two 
Christian  names,  beeaose,  on  looking  at  tbe  list,  • 
party  would  find  the  surname  before  the  two  Christian 
names.  But,  at  all  events,  when  tbe  ststute  uses  the 
word  "  yonr,"  it  does  not  say  that  that  form  shall  be 
followed  unplicitly.  I  cannot  see  that  there  is  any 
difficulty,  and  if  there  was,  tbe  healing  section  woold 
come  into  operstion. 

Keatiso,  J. — I  am  qnite  of  the  same  opinion.  The 
only  possible  way  In  which  it  can  be  suggested  that 
this  notice  would  be  bad  was,  that  there  might  bav* 
been  other  persons  of  the  same  name.    The  leriaiog 


Digitized  by 


Google 


filO 


THE  LAW  REPORTER. 


[Vol.  9. 


Ex.] 


Bush  and  amothkb  p.  Martin. 


[Ex. 


barrUlCT  bus  found,  w  a  fact,  there  wm  uo  other 
person  of  the  »ame  name.  1  think,  if  there  be  a  mUi- 
descriplioD,  it  was  cored  by  the  lOlit  MCtion. 

Judgment  far  the  rap. 


OOTTBT  OS  EXOHEaXTEB.  ' 

Beported  br  F.  Buui  and  H.  LsioB,  Eiqn.,  Barrlsters- 
at-Law. 

Nov.  n  oiul  12. 
Busn  AKD  AXOTUKB  (Execotora,  &c)  v.  Mabtih. 

AcUnnt  by  cUrk  to  eommittionert  undtr  Local  Act /or 
talary  and  for  law  bill — Power  to  raite  money  to 
pay  tabiries — Retrctpective  rate — Statute  of  Imii- 
tatiom. 

flu.,  a$  executors  of  J.  B.,  by  their  declaration, 
souyht  to  recover  from  dtfl.  a$  clerk  to  commit- 
tionere  under  a  load  Paving  and  Lighting  Act, 
empowering  them  to  aj^oint  a  derk  and  to  pay  hit 
Malory  out  of  the  ratet,  (fc,  the  amount  of  4(dary 
due  under  the  Act  to  their  tettator,  a  deceaied 
attorney,  for  toork,  ^,  done  by  him  for  the  com- 
miteioueri  at  their  derk,  dufy  c^poinied  under  the 
Act,  and  upon  their  retainer  at  tuch  eommittionert. 
De/t pleaded  in  eject  that  the  debt  accrued  due,  part 
of  it  nine  yeart,  and  the  residue  Jive  yean,  before 
action;  that  the  commttionert  had  not,  at  ilt 
accruing,  or  at  any  lime  since,  fundi  in  hand  ap- 
plicable to  the  diam;  that  they  had  collected  all 
money*  attd  rata  which  the  Act  authorited  them  to 
collect,  and  applied  all  the  Jundt  m  their  hands 
M  manner  provided  by  the  Act,  exc^  a  tmaU 
part  retained  by  them  to  tatiify,  as  they  were  bound 
to  do,  certain  just  cUami  accrued  due  since,  and 
other  than  the  claim  of  pit*.,  and  that  aU  moneys 
which  the  eommittionert  at  tuch  were  empowered 
to  collect  in  any  one  year  had  not  been,  at  any  one 
time,  and  would  not  be,  more  than  sufficient  to  pay 
the  aforesaid  just  claims  and  the  necaiary  current 
aepentu  of  At  year: 

Btld,  M  demurrer,  that  the  pleafumithed  no  antwer 
to  the  claim  of  the  pllt.  A  debt  being  thown  to  be 
due,  liaplti.  were  entitled  to  judgment,  irretpectively 
if  the  jiuiA'on  how  they  might  be  Me  to  deal  wit/i 
it  when  ttelang  to  rtalite  itt  fruits:  (Palluter  v. 
Mayor,  &e.  of  Giareseod,  9  C.  B.  774 ;  19  L.  J., 
N.a.,  358,  C.  P.;  Payne  v.  Mayor,  &c.  of  Brecon, 
SH.  4  N.  672;  27  i.  7.49.%  Ex.) 

Semble,  Ae  declaralion  vas  not  bad  for  want  of  an 
allegaUon  of  fundi  intheliandt  of  the  eommittionert, 
eshiA,  \f  it  were  a  neceaary  allegation,  wot  cured 
by  tie  plea  which  admitted  tome  money  in  hand. 

To  a  decUtralion  by  the  tame  pttt.  againtt  the  tame 
d^,  seeking  to  recover  from  the  deft,  as  derk, 
4c,  the  amount  qf  a  bill  <f  costs  for  work,  frc 
done  by  the  said  testator,  a*  an  attorney,  4e.for  the 
said  commistioners  as  such,  upon  their  retainer  and 
at  their  request  as  tuch  commissioners,  defl.  pleaded 
a  similar  plea  to  the  one  above  stated,  except 
that  it  alleged  in  effect  that  the  debt  accrued  due, 
part  of  it  twenly-one  years,  and  the  residue  twelve 
years,  before  action : 

Beld,  on  demurrer,  that  the  plea  did  not  amount  to  an 
isformal  plea  of  the  Statute  of  Limiations,  and 
pits,  therefore  were  entitled  to  Judgment  in  thit 
action  alto. 

Per  BranueeU,  B. — A  debt  may  accrue  for  thepurpoie 
if  the  Statute  of  Limitationt  twice  over,  and  there- 
fore  it  it  not  enough  for  the  plea  to  toy  the  caute 
of  action  accrued  more  than  six  yeart  ago,  unlets  in 
effect  it  layt  that  it  did  not  accrue  within  tixyeart 
inpoint  tflaw. 
Declaration  by  pita,  as  executor  and  execatrix  of  the 

'Mill  of  John  Bnsh  deceaiad,  in  an  action  againat  deft. 


as  and  being  the  clerk  to  the  commissionen  for  putUng 
into  execution  the  proriiilons  of  an  Act  of  Parliumt 
(3  Vict.)  for  paving,  lighting,  &c.  the  town  of  Brad- 
ford, in  the  eoonty  of  Wilts,  for  money  payable  by 
the  said  commissioners  as  soch  to  the  pits,  u  executor 
and  execatiix  as  aforesaid  for   tb«  wages  or  aaluy 
of  the  said  J.   Bush,  payable  by  the  said  commis- 
sioners as  snch  to  the  said  J.  Bosh  in  bis  Uretime,  for 
work  and  services  by  him  done  and  rendered  in  bis  life- 
time  as  the  clerk  to  the  commissioners  duly  nominated 
and  appointed  onder  the  provisions  of  the  isid  Act  ia 
that  behalf,  and  npon  the  retainer  of  the  sud  commii- 
stoners  as  soch  and  at  their  reqoast,  and  for  money 
in  the  lifetime  of  the  said  J.  Bosh  foond  to  be  doe 
from  the  said  commissioners  as  soch  to  the  said  J.  Bosh, 
on  acconnts  in  the  lifetime  of  the  said  J.  Bush  stated 
between  the  said  J.  Bush  and  the  said  oommissionns. 
as  such,  of  and  cooceming  the  mattars  aforesaid,  sad 
for  money  since  the  death  of  the  said  J.  Bnah  found  to 
be  doe  from  the  said  commissiuners  as  snch  to  pits.  •» 
executor  and  executrix  as  aforesaid  on  accosnts  uik* 
the  death  of  the  said  J.  Bnah  sUtsd  between  pits,  w 
executor  and  executrix  as  aforeiaid,  and  the  said  oaai- 
misoioners  as  such,  of  and  conoeruing  the  msttwa 
aforesaid. 

Plea  3.  That  this  action  was  commeooed  on  Slit 
July  1862,  and  that  the  debts  and  moneys  in  lbs 
declaration  mentioned  accrued  due  many  yean  btfm 
the  commencement  thereof ;  that  is  to  say,  to  wit,  ZU. 
accrued  in  and  prior  to  the  year  ISM,  and  the  reiidis 
thereof,  to  wit,  lliL  15s.,' in  and  prior  to  theyetr 
1857.  And  further,  that  the  sud  oommisaioneis  bad 
not,  at  tb*  time  of  the  accruing  of  the  said  debts  and 
moneys,  nor  have  they  at  any  time  since,  bad  any  foods 
or  moneys  in  band  applicaUa  to  the  claim  of  iha 
pits. ;  that  the  said  commissioners  have  duly  collected 
as  far  as  it  was  or  is  possible  to  collect  the  stme,  ill 
moneys  and  rates  which  they  were  or  are  authorised 
to  levy  and  collect ;  and  that  they  hava  duly  appli«I, 
disposed  of  and  expended  all  funds  and  mooejt, 
which  hare  evar  come  to  their  hands  as  such  coo- 
missioners  as  aforesaid,  in  and  according  to  tte 
manner  provided  by  tht  said  Act  of  Parliamot, 
except  tsmall  part  thereof;  and  that  the  said  part  of  tlu 
said  moneys  and  fnnds  to  remaining  in  their  hands  is 
required  by,  and  has,  in  the  bon&fiie  exercise  by  the  isid 
commissioners  of  theur  discretion  a*  snch  commit- 
sioners,  been  set  apart  for  tho  pnrpoaa  of  satisfjiif, 
according  to  the  said  Act  of  Parliament,  certain  jolt 
claims  upon  the  said  commissioners  which  have  ariio> 
and  accrued  long  sinoe  the  accruing  of  the  debts  aid 
moneys  in  the  declaration  mentioned,  and  art  other 
and  different  claims  than  the  said  debts  and  moD<;s 
which  the  said  commissioners  are  bound  under  the  said 
Act  to  pay  and  satisfy  out  of  such  fnnds  and  monen 
to  far  as  the  same  will  extend.  And  further,  that  tbe 
whole  amount  of  any  funds  or  moneys  which  could  be 
raised  and  collected  or  received  by  the  said  commis- 
sioners as  snch  by  any  rata  heretofore  made  or  to  be 
made  and  levied,  rr  in  any  other  manner  whataoerer, 
would  be  required  by  the  said  commissioners  to  m«t 
tbe  said  just  claims  and  the  subsequent  current  costSr 
charges  and  expenses  of  the  year  in  which  the  ssid  nW 
was  made  and  levied.  And  fnrther,  that  the  moneys 
which  by  the  said  Act  the  said  commissioners  as  bucb 
are  empowered  to  raise,  collect,  or  receive  in  sny  oo* 
year,  hava  not  been  at  any  one  time,  and  will  not 
be,  more  than  sufficient  to  pay  and  satisfy  the  aforemd 
just  claims  and  interest,  and  necessary  cnrrtDt 
costs,  charges  and  expenses  of  the  year,  and  that  theie 
never  has  yet  been,  and  is  not  likely  to  be,  any  surplos 
in  tbe  hands  of  the  said  commissioners,  or  reoeivsU* 
by  them  as  such,  wbereout  tho  said  commissioners  ss 
such  could  pay  or  satisfy  the  debts  and  moneys  in  lb* 
declaration  mentioned. 
Plead,  That  thit  action  was  commenced  afUr  l»» 
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Bcsa  JLSV  AKOTHKR  V.   MarTIK. 
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iwninf;  of  the  7  Vict  c.  73  (the  Attorneys  and 
Solicitors  Act)  and  is  maintained  for  the  recovery  of 
fees,  charges  and  diabarsements  for  hosiness  done  by 
the  said  J.  Bash,  deceased,  as  an  attorney  and  solicitor 
for  the  said  commissioners  as  such,  and  pits,  did  not, 
nor  did  the  said  J.  Bush,  one  calendar  month  before 
the  commencement  of  the  action,  deliver,  &c.  (Plea 
-of  no  signed  bill  delivered  as  required  by  the  said 
Atatate.) 

Demurrer  and  joinder  in  demurrer  to  the  third  and 
-fourth  pleas. 

A  ground  of  demurrer  to  the  said  pleas  marked  in 
vthe  margin  was,  that  the  fact  that  the  commissioners 
had  not  nor  were  likely  to  have  any  moneys  in  tbeir 
hands  to  pay  the  pits.'  claim,  affords  no  sufficient 
reason  why  pits,  should  not  recover  judgment  for 
such  claim. 

A  ground  of  demurrer  to  the  fourth  plea  was, 
the  pits.'  claim  .sued  for  being  on  the  face  of  the  decla- 
ration for  work  and  services  done  and  rendered  by  J. 
Bush,  deceased,  as  clerk  to  the  said  commissioners, 
the  aclion  could  not  have  been  for  the  recovery  of 
-fees,  charges  and  disbursements  for  bnsiness  done  by 
liie  said  J.  Bosh  as  an  attorney  and  solicitor  for  the 
.said  commissioners,  and  the  plea  is  no  answer. 

Fits.' points: — As  to  the  demurrer  to  third  plea: 
That  the  plea  is  in  effect  a  statement  by  the  oommis- 
aionens  that  they  have  contracted  a  debt  which  they 
Jiave  not  the  money  to  pay,  and  affords  no  answer  to 
an  action  of  debt  to  recover  that  which  is  admitted 
40  be  a  just  cUim  on  the  part  of  the  pits. 

As  to  the  demurrer  to  fourth  plea: — 1.  That  the 
claim  in  the  declaration  for  the  salary  of  pit.,  is  not 
■*  claim  in  respect  of  fees,  charges  and  disbursements 
for  business  done  by  pit.  in  bis  capacity  of  attorney 
.and  solicitor,  but  in  his  capacity  of  clerk  to  the  com- 
missioners, and  is  not,  therefore,  within  the  Attorney 
and  Solicitors  Act.  2.  That  the  office  of  clerk  to  the 
-commissioners  might  be  held  by  any  one  who  was  not 
an  attorney  or  solicitor.  3.  That  the  fact  of  Mr. 
Bush  bemg  an  attorney  or  solicitor  does  not  render  it 
necessary  for  him  to  send  in  a  signed  bill  in  accordance 
■with  the  Attorneys  and  Solicitors  Act,  In  respect  of 
work  done  or  saUry  earned  by  him,  that  any  one  not 
«n  attorney  or  solicitor  might  perform  or  earn. 

Deft. 'a  points : — As  to  the  demurrer  to  the  third 
jplea:  I.  The  plea  sufficiently  shows  that  the  com- 
missioners would  have  no  other  means  of  satisfying 
the  claim  of  pits,  than  by  levying  a  retrospective  rxte, 
which  they  have  no  power  of  imposing  under  their 
local  Act.  2.  The  plea  shows  that  part  of  the  debt 
-claimed  was  incurred  more  than  nine  years  ago,  and 
that  00  part  of  it  is  less  than  five  years  old,  and  the 
provisions  of  the  local  Act  do  not  render  the  existing 
commissioners  liable  for  debts  which  have  been  barred 
by  the  Statnte  of  Limitations;  or  empower  them  to 
throw  the  burden  of  debts  more  than  fire  years  old  on 
the  existing  ratepayers  of  the  borough. 

As  to  the  demurrer  to  fourth  plea. — ^The  decla- 
ration admits  that  this  action  is  brought  for  re- 
covery of  fees,  &c.,  for  b^iness  jcc.  done  by  tes- 
tator as  an  attorney  and  solicitor  for  the  commis- 
aioners,  and  consequently  it  was  necessary  that  a  bill 
of  these  fees  should  hare  been  delivered,  according  to 
the  provisions  of  the  Attorneys  and  Solicitors  Act 
(6  &  7  Vict.  e.  73,  s.  37),  although  the  testatormsy, 
as  the  declaration  alleges,  have  also  been  the  clerk  to 
the  commissioners.  4.  The  decision  of  this  court  on 
the  argument  of  the  rule  for  reducing  the  damages  in 
this  case  on  S9th  May  1863  does  not  affect  the  ques- 
tion raised  by  this  demurrer,  because  the  demurrer 
admits  that  all  the  services  of  testator  as  clerk  to  the 
commissioners  were  rendered  as  their  attorney  and 
solicitor  also :  (see  Buth  and  another  v.  Martin,  8 
X.  T.  Eep.  N.  S.  509.) 

The  following  sections  of  the  local  Act  (2  &  3  Vict. 


c.  63)  were  referred  to  in  the   course  of  the  argn- 
ment : — 

By  sect.  12,  annual  accounts  of  the  receipts  and 
expenditure  of  all  funds  levied  by  virtue  of  th« 
Act  for  every  year  are  to  be  prepared  by  the  commis- 
sioners. 

By  sect.  13,  the  commissioners  may  nominate  and 
appoint  a  clerk,  treasurer,  collector  of  the  rates,  &c., 
and  such  other  officers  for  the  execution  of  the  Act  as 
they  shall  think  proper;  and  the  said  commissioners  may 
remove  and  displace  any  such  clerk,  &c,  from  time  to 
time,  whenever  they  shall  think  proper,  and  shall  and 
may,  out  of  the  moneys  that  shall  arise  and  be  col- 
lected by  virtae  of  this  Act,  allow  and  pay  to  saoh 
officers  such  salaries  or  allowances  as  the  said  commis- 
sioners shall  think  reasonable. 

By  sect.  16,  the  commissioners  msy  sue  and  be 
sued  In  the  name  of  their  clerk. 

By  sect.  69,  rates  are  to  b«  made  annnally  for  the 
purposes  of  the  Act.  Sect.  80  empowers  the  commis- 
sioners to  pnrchsse  lands  and  houses  for  the  purposes 
of  the  Act ;  and  sect.  94  directs  that  the  rates,  &C. 
to  be  levied  under  the  Act  shall  be  applied  as  therein 
mentioned  fur  carrying  the  purposes  of  the  Act  into 
execution.  ' 

The  facts  of  the  case  will  be  found  in  the  report  of 
the  same  case  in  another  stage  of  the  proceedings : 
(vide  Buth  t.  Martin,  8  L.  T.  Kep.  N.  S.  509.) 

B.  Lopes  (with  him  Kinglake,  Serjt.)  for  pits,  in 
support  of  the  demurrer. — Tlie  13th  section  of  the 
local  Act  empowered  the  commissioners  to  pay  thnr 
clerk's  salary  out  of  the  rates,  &c.,  raised  nndar 
the  Act,  and  therefore  to  say  they  had  no 
money,  and  bad  properly  expended  what  they  had, 
was  no  answer  to  an  action  of  debt.  The 
question  whether  the  commissioners  had  power  to 
make  a  retrospective  rate  to  pay  the  pits.'  claim  wa» 
premature  and  beside  the  point.  But  though  that 
question  could  not  be  rsised  under  the  third  plea,  it 
was  clear  fiom  Harrison  r.  Stickneg,  3  H.  of  L.  Oas. 
108,  that  each  a  retrospective  rate  could  be  made.  Tbo 
plea  was  bad,  and  whether  pits,  could  or  not  hereafter 
reap  the  fruits  of  their  judgment,  they  were  neverthe- 
less entitled  to  judgment  on  this  demurrer :  (Pallifter 
V.  Mayor,  4c,  of  Gravuend,  9  C.  B.  774 ;  19  L.  J. 
N.  S.,  358,  C.P.)  The  plea  hero  did  not  ncgatlvo 
the  fact  of  the  commissioners  having  other  property 
which  might  he  taken,  and  was  bad  also  on  that 
ground : 

Pagne  v.  Mayor,  ^c,  o/ Brecon,  3  H.  &  If. 

572;  27  L.  J.  495,  Ex. ;  and 
Leais  T.  Mayor,  fc,  of  Bochester,  3  L.  T. 
Rep.  N.  S.  300;  30  L.  J.  169,  C.  P., 
were  precisely  in  point,  and  in  plt.'s  favour.  A  point 
raised  by  deft,  appeared  to  be  that  the  commissioners 
were  not  bonnd  to  pay  a  statute  barred  debt,  but  if  the 
commissioners  bad  power  and  acted  they  were  subject  to 
the  incidents  necessarily  attaching  to  their  so  acting. 
Day  Y.  Emery,  1  C.  M.  &  R.  245 ;  3  L.  J.  808,  Ex., 
was  conclusive  on  the  point  which  bad  also  been 
already  decided  in  pits.'  favour : 

Bush  T.  Beavan,  7  L.  T.  Rep.  N.  S.  106  ; 
Bush  v.  Martin,  8  L.T.  Rep.  N.  S.  509. 
As  to  the  fourth  plea,  it  was  not  necessary  that  a  clerk 
to  commissioners  at  a  fixed  salary  should  deliver  a 
signed   bUI  as  an  attorney  under   sect  37  of  6  &  7 
Vict.  c.  73  :  (Bush  v.  Martin,  «W  sup.) 

The  Solicitor- General  (with  him  B.  BuVar)  contra, 
for  defts. — Fits,  were  suing  the  commissioners  la 
such.  The  first  point  went  to  the  goodness  of 
the  declaration.  Without  showing  there  were  fund* 
in  band  applicable  to  the  claim,  pits,  could  not 
recover.  That  was  a  material  allegation;  wanting 
which  the  declaration  was  bad:  (Bogg  r.  Peartt, 
10  C.  B.  534  ;  20  L.  J.,  N.  S.,  99,  C.  P.)  The 
cases  cited  contra  were  corporation  case*  and  bad. 
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Bush  a»d  anotiikr  r.  Mautix. 


[Ex. 


no  b«ariog  bere.  Mo  bond  was  giren  here  as  iu  tbos« 
cases,  and  defts.  were  not  a  corporation,  but  mere 
cumuiissioDers,  the  creatures  of  the  Act,  and  without 
any  property  bat  that  given  by  the  Act,  tiz.  the  rates. 
They  appointed  a  clerk  to  be  paid  one  of  moneys  to 
to  be  raised,  which  was  an  implied  contract  that  there 
was  to  b«  DO  debt  nntil  moneys  were  levied,  which 
was  quite  consistent  with  a  corporation  being  liable  on 

•  bond  or  instrtunent  under  seal : 

Andrews  v.  Dally,  4  Bing.  566; 

TiUon  T.  Warwick  Gailight  Compani/,  4  B.  &  C. 
962. 
If  the  commisnoners  improperly  refused  to  collect 
moneys,  the  remedy  was  by  action  on  the  case,  as  in 
C'aae  V.  Cluipman,  5  A.  &  E.  647,  or  by  mandamtu, 
Defts.  might  be  peraonslly  liable,  but  here  their 
personal  liability  was  not  in  qnestion.  The  demand, 
too,  was  stale.  The  Act  itself  showed  the  clear  inten- 
tion, of  which  the  cleric  necessarily  had  notice,  that  the 
mtes  were  to  be  levied  annually,  annual  accounts  to  be 
prepared,  and  every  year  to  close  its  own  acconnts ;  the 
commissioners  were,  as  it  wer«,  "to  live  from  hand  to 
mouth :  "  (secU.  12, 13,  and  69.)  In  Woodt  v.  Aee<^  2 
X.  &.  W.  777,  Lord  Abinger  laid  down  the  general 
rale,  which  clearly  showed  that  there  could  be  no 
letrospective  rate  charging  the  present  ratepayers 
with  the  pits.'  stale  daun,  nor  bad  the  clerk  ever 
lequired  the  commissioners  to  make  a  rate.  As  to  ths 
fourth  plea,  the  statement  there  put  the  pita,  oat  of 
oourt.  Being  clerk  was  oonsistent  with  hu  actmg  as 
an  attorney,  and  for  the  purpose  of  this  argument  it 
was  admitted  on  the  record  that  the  work  was  done  as 
an  attorney,  and  therefore  a  signed  bill  should  have 
been  delivered.    [Chaskeix,  B.  referred  to  and  read 

•  part  of  the  judgment  of  the  Court  of  Ex.  in  Buth 
T.  Beamtn,  7  L.  T.  Bep.  K.  S.  106.]  (a) 

B.  Lope*  in  reply. 

Pollock,  G.  B.— We  an  all  of  opinion  that  the 
pits,  are  entitled  to  jndgment.  The  pits,  say  in  their 
declaration,  "  You  have  had  services  for  which  you 
ought  to  pay."  The  defts.  do  not  deny  that  by  their 
plea,  but  merely  say  that  they  have  no  means  of  pay* 
ment  now.  But  why  not?  Have  they  not  power 
to  make  a  retrospective  rata  ?  It  has  been  said  by 
defts.'  eoonsel  that  they  have  no  sneh  power ;  but 
I  own  I  do  not  see  why  they  have  not,  nor  can  I  see  on 
what  ground  they  mean  to  say,  by  their  plea,  that  they 
are  not  liable.  In  my  judgment,  the  third  plea  forms 
no  answer  to  the  pits.'  claim,  and,  as  Mr.  Lopes  has 
■aid,  I  think  the  pits,  ore,  at  all  events,  entitled  to 
judgment,  whatever  ibey  may  be  able  to  do  with  it 
Jiereafter,  which  is  entirely  another  qnestion. 

Bbamwbll,  B. — I  am  of  the  same  opinion ;  and, 
indeed,  I  am  inclined  to  think  that,  if  the  plea  suted 
what  the  defts.  have  contended,  it  would  still  be  no 
answsr  to  the  claim  of  the  pits.  The  defts.  have  put 
.  their  case  on  two  grounds.  First,  they  say  the  declara- 
tion is  bad,  because  the  statute  says  the  clerk  is  to  be 
repaid  out  of  the  rates  and  there  was  no  averment  of 
fhnds  in  band.  Now,  I  do  not  think  that  the  words 
of  the  13th  section  of  the  local  Act  directing  the  mode 
of  payment  of  the  officers  appointed  by  the  commia- 
uoners  under  the  Act  make  any  difference.  The  clerk 
is  to  be  paid ;  and  the  case  otBogg  v.  Pearn,  cited  by 
the  Solicitor-General,  waa  clearly  distingniahable. 
Another  ground  relied  on  by  the  Selicitor-General  was, 
that  there  could  be  no  retrospective  rate ;  but  I  think 
the  two  oases  cited  by  Mr.  Lopes,  in  his  able  argu- 
ment, answer  that  objection,  and  show  that  it  furnishes 
no  answer  as  a  plea  in  bar.  The  plea  says,  4c  [his 
Lordship  read  the  plea].  Then  the  pits,  say,  "  WeU, 
yoa  have  funds  in  hand,  why  should  not  we  have 
them?"  ,To  which  tb*  defts.  by  their  plea  go  on  to 


(«)  At  the  snggeatian  of  tbs  Court,  pita,  withdrew  their 
dsmnrrer  to  the  fourth  plea. 


say,  that "  the  moneys  and  funds  so  remainiog  in  their 
hands  are  required  by,  and  have,  in  the  kmi  fit 
exercise  by  the  commiasioners  of  their  discretion,  been 
set  apart  for  the  purpose  of  satisfying,  according  to  the 
Act  of  Parliament,  certain  just  daiins  whi^  have 
arisen  and  accmed  long  since  the  accruing  of  the  dcbts^ 
and  moneys  in  the  declaration  mentioned,"  jce.  Tbea 
"why,"  say  the  pits,  to  that,  "did  you  set  ande 
funds  for  the  payment  of  debts  aocroed  since  our  debt 
was  incurred  and  which  yon  ought  to  have  satisSed> 
6rst?"  In  truth,  the  defts.'  answar  leeasveiyUke 
saying,  "  We  do  not  owe  yon  this  money,  beoanse  we 
have  determined  to  pay  somebody  else  with  the 
money  by-aud-by."  I  cannot  either  make  out 
that  ths  plea  establishes  the  saoood  point  nade- 
by  the  Solicitor- General,  that  the  oommisnogcn 
never  hod  or  can  have  funds  wherewith  to  pay  the- 
pits.  Bat  it  is  very  difficult  to  say  what  the  pl«a 
really  is.  However,  it  is  dear  to  my  mind,  oe  tb* 
authority  of  the  cases  of  Palluttr  T.  Tke  Mafor  of 
Gratetmd,  and  Pagne  v.  Uagor,  ^  of  BnaUy 
that  a  debt  being  shown  to  be  due,  the  pita,  must  ban 
judgment  irrespectively  of  the  qnestion  of  how  they  will 
be  able  to  deal  with  it.  Their  difficolties  will  begia 
when  they  come  to  realise  the  finita  of  their  judgmeot;. 
but  that  is  not  in  question  now,  hot  remains,  perhaps, 
for  future  consideration.  Wa  do  not  decide  that  tlie' 
pits,  can  effectually  obtain  payment  of  the  money  die 
to  them,  but  only  that  they  ai«  entitled  to  jodgmeat 
on  the  demurrer  to  the  third  plea,  ths  demnrrer  to  ths- 
foorth  plea  being  withdrawn. 

CiiAHNBLL,  B. — I  also  am  of  opinion  that  the  pits- 
ate  entitled  to  judgment  in  their  favour.  A  poisi 
waa  raised  by  the  Solicitor-General,  that  ths  deetara- 
tion  was  bad  for  want  of  an  allegation  that  the  ooo- 
missioners  bad  fonds  in  hand  applicable  to  tbr 
discharge  of  the  pits.'  claim.  On  the  whole,  how- 
ever, I  am  of  opinion  that  the  deohuation  is  good ;  tad 
the  question  then  is,  whether  it  is  answered  by  the- 
plea,  and  I  consider  that  it  ia  not  The  plea  admits 
the  possenion  of  a  small  fond  in  hand,  and  for  tkat 
and  the  other  reasons  mentioned  by  my  biette 
Bramwell,  it  appears  to  me  that  the  plea  eaaaot  be- 
supported.  I  quite  agree,  too,  in  thinking  that  tbe 
question  for  our  determination  here  is,  wbetber  tke- 
declaration  is  good,  and  if  good,  whether  it  ia  answeKd- 
by  the  plea,  and  not  whether,  if  the  pita,  get  a  jadf- 
ment  in  their  favour,  they  will  be  able  to  issne  enea- 
tien  npon  it.  That  is  a  question  beside  the  pneeet 
matter,  and  one  which  will  have  to  be  settled  snotlMr 
day.  The  pits,  having  aaooeeded  on  a  travene  of  the- 
fourth  plea,  are  now  willing,  in  compliance  with  a  lag- 
gestion  thrown  out  by  brother  Bramwell  during  tlM' 
argnment,  to  withdraw  their  demurrer  to  that  plo, 
and  our  judgment  will  therefore  be  in  accnnltwe- 
therewith. 

PiooTT,  B. — I  eoDcnr  with  my  Lord  and  the  iMt 
of  the  court  in  the  opinions  which  they  have  expccot'. 
The  declaration  is  good,  and  I  cannot  see  what  aaswtf' 
is  furnished  to  it  by  the  third  plea.  Everything  tbt 
has  been  said  here  to-day  might  have  been  said  ytar 
by  year,  and  every  year,  in  answer  to  a  claim  «t  the 
pit.  for  his  salary.  The  mere  fact  that  the  clii» 
accrued  a  long  time  ago  is  no  answer  to  the  cliiar 
unless  the  plea  had  gone  on  to  ssy  that  it  was  the  io- 
tention  of  the  Legislature  that  all  accounts  and  claias 
nnder  the  Act  should  be  made  out,  presented  sad 
settled  yearly.  I  do  not  say  it  might  not  have  been  made 
a  good  plea  by  sncb  an  averment,  bat  framed  ai  it  ii. 
it  is  clearly  no  answer  to  the  present  ease,  and  oer 
judgment  on  the  demnrrer  to  the  third  plea  mast  be 
for  the  pits. 

Judgmtnt  for  pUt.  on  At  dtmmrtr  ia  (is  tUri 
pita;  IhtpUi.  mthdrawmg  tMr  Jtmamr  » 
Me  foarth  pita  on  At  tmial  (erau. 

The  pits,  also  brooght  another  action  (u  execalsts» 
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Hughes  p.  Macfik  and  othkbb.    Auiiott  «.  Sams. 
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4c),agauutdeft.asderk,&o.,  toreoorer  19U  13*.  2c{. 
tb«  amrant  of  •  bill  of  coats  for  wori^  &e.,  done 
bf  the  deoeued  in  bis  lifetime  u  attorney  and 
solicitor  for  the  said  commissioners  as  such,  npon  tbeir 
retainer  and  al  their  request  as  such  commissioners,  to 
which  deft,  pleaded  similar  pleas  to  the  third  and 
fourth  pleas  in  the  prerions  ease.  The  third  plea  in  the 
pc«aent  can  alleging  in  effect  that  "  the  debts,  &c.,  in 
the  declaration  mentioned  acoraed  due  manj  years  before 
action,  that  is  to  say,  part  thereof  twentj-one  years 
and  the  reaidne  twelro  years  before  action." 

Demurrer  and  joinder  in  demurrer  to  the  plea. 

The  pits.'  point  for  argument  was  the  same  as  in 
the  previous  case. 

Defts.'  points: — 1.  The  third  plea  is  good  in  sub- 
stance, because  it  shows  that  the  commissioners 
under  the  Act  have  no  other  means  of  paying  the 
pits.'  claim  than  by  a  retrospectire  rate,  which  the 
Act  does  not  empower  them  to  impose  npon  the  rate- 
payers. 2.  The  local  Act  does  not  authorise  the  present 
commiaionars  in  paying  debts  incurred  by  their  pre- 
deceiaors,  part  of  which  ar«  (as  the  pleadings  and 
demurrer  admit)  upwards  of  twenty  years  old,  and 
all  of  which  are  upwards  of  twelre  years  old  and 
btrisd  by  the  Statute  of  Liuutatioos.  3.  The  plea 
also  aSonls  an  answer  to  the  action  nnder  the  Statute 
of  Limitations,  no  part  of  the  debt  haring  accrued  due 
within  six  yeaia  before  commencement  of  action. 
4.  The  declaration,  so  far  as  it  relates  to  the  claim 
of  pits,  for  demands  of  the  testator  in  his  character  of 
an  attorney  and  solicitor,  is  bad  in  substance,  on  the 
gmnnd  that  the  local  Act  confers  no  power  on  the 
commissianera  as  snch  to  employ  an  attorney  and 
Nlidtor  and  to  pay  him  out  of  the  said  rates. 

B.  Loptt  (with  whim  was  Kmglait,  Seijt.) 
oppeared  for  pits. 

The  Solicilur-GaienU  (with  him  B.  BuUar)  for  the 
dsfb. 

The  ease  was  not  srgned,  the  SoUcUor-Oattral 
admitting  that  it  was  similar  in  all  respects  to  and 
*ss  goTemed  by  the  decision  in  the  prerions  case 
between  the  same  parties,  unless  the  fact  that,  as 
appeared  affirmatively  on  the  pleadings,  no  part  of  the 
preient  claim  was  of  less  standing  than  twelve  years 
before  action  brought  constituted  a  material  difference 
between  the  two  cases,  on  which  point. 

Car,  ath.  mil. 

iVoD.  12.— Pollock,  C.  B.— It  was  suggested  yes- 
terday that  there  was  a  difference  between  this  and 
the  case  then  decided  between  the  same  parties,  because 
it  might  be  said,  that  as  to  the  Statute  of  Limitations 
there  were  two  modes  in  which  it  might  arise :  either 
by  tba  claim  originally  not  having  accrued  within  six 
yean,  or  it  might  arise  from  a  renewal  of  the  promiie 
by  payment  of  money,  or  by  a  promise  in  writing 
which  might  be  proved,  as  a  conUuuing  of  the  claim ; 
snd  it  might  be  pleaded  not  as  being  within  the  six 
yean.  Now,  the  plea  was  not  in  tlie  ordinary  way, 
but  it  might  hare  been,  at  least,  that  the  action  did 
not  accrue  within  six  years,  or  it  might  be  that  the 
osuie  of  action  accrued  more  than  six  years  ago. 
Itow,  to  say  that  the  cause  of  action  aocrued  more 
than  six  yean  sgo  may  be  perfectly  true,  and  yet  the 
setiott  may  be  maintainable ;  for  though  the  cause  of 
xciion  originally  accrued  more  than  six  yean  ago,  yet 
s  payment  of  money  might  be  sufficient  to  take  the 
«aae  out  of  the  statute,  or  there  might  hare  been  an 
•ctual  promise  to  pay,  which  would  rerire  the  liability. 
We  think  there  is  no  substantial  difference  between  the 
case  decided  yesterday  and  the  present  case,  and  there- 
fore that  Mr.  Lopes'  clients  are  entitled  to  the  judg- 
ment of  the  court  in  this  case  also. 

Bbahwxll,  B. — The  learned  Solldtor-General 
admitted  that  the  case  argued  and  decided  yesterday 
goremed  this  case  with  one  exception.  There  was 
this  diffitrenoe,  that  in  this  case  it  appeared  affirm- 


atirely  that  no  portion  of  the  debt  was  less  than  twetv» 
yean  old.  Now  that  of  itself,  with  nference  to  th»- 
qnestion  of  retrospective  rates,  makes  no  diffennce. 
But  it  was  suggested  that  this  amounted  to  an  informal- 
plea  of  the  Statute  of  Limitations.  I  am  of  opinion  it 
does  not,  for  this  reason — although  it  says  part  of  the 
debt  accrued  twelre  yean  ago,  it  does  not  say  the  debt 
did  not  accrue  witbin  six  yean  in  point  of  law ;  as  w» 
all  know  a  debt  may  accrue  for  the  purpose  of  the- 
Statute  of  Limitations  twice  over,  that  is  to  say,  at  tbe- 
time  of  the  original  promise  and  the  time  of  the 
renewal,  tbongh  manifestly  by  the  common  answer  t»- 
the  Statute  of  Limitations,  in  taking  issue  on  it  that 
was  supported  in  truth,  and  the  plea  was  disproved  by 
showing  a  subsequent  promise.  Therefore  it  is  notenougb- 
for  the  pea  to  say  the  cause  of  action  accrued  mon  tha»' 
six  yean  ago,  noless  in  effect  it  says  that  it  did  not 
accrue  within  six  years.  It  seems  that  the  differauca 
between  the  two  cases  is  not  made  out,  and  the  plts». 
an  entitled  to  oar  judgment. 

Chanhbll,  B.->-In  the  case  of  Btuh  r.  Jiartm^ 
which  was  fully  argued  yesterday,  that  ooart  gaT» 
judgment  in  faronr  of  the  pits.  Then  followed  another 
case  in  the  paper  between  the  same  parties,  very  macli. 
the  same  sort  of  case ;  indeed  the  same,  nuleu  there - 
was  the  distinction  noticed  by  the  Solicitor- Genent  at 
the  bar,  and  by  my  Lord  Chief  Baron  and  my  brother 
BramwelL  I  am  of  opinion  that  this  plea  does  not 
amount  to  an  informal  plea  of  the  Statute  of  Limita- 
tions, and  thanfore  they  an  one  and  the  same  rase,  and. 
judgment  for  the  pits,  is  to  be  given  in  this  case  as  in 
the  case  argned  yesterday. 

PlooTT,  B.^I  am  of  the  same  opinion.  I  only 
wish  to  say  that  the  plea  does  say  the  defta.  never  had ' 
any  money  in  their  hands  applicable  to  the  claim  of 
the  pits.  I  do  not  know  the  meaning  of  that  at  aU. 
All  1  can  say  is,  why  have  yon  not  ?  The  Act  of 
Parliament  has  authorised  you  to  appoint  a  olerk,  and. 
authorised  yon  to  pay  him,  and  has  pointed  out  the- 
funds  out  of  which  to  pay  him.  It  is  no  answer  to> 
say,  *■  We  have  appointed  a  clerk,  we  hare  bad  his 
services,  and  have  no  fanda  oat  of  which  to  pay  him." 
It  seems  that  is  only  acknowledging  a  dnty  on  th» 
part  of  the  defts.,  tbongh  they  hint,a  Uches  on  ths  psrt 
of  the  pits.  The  plea  is  not  founded  on  the  plta.*^ 
lachea,  if  it  had  been  I  oonoeire  that  by  possibili^ 
then  might  bare  been  a  defence  made  out  under  tb*^ 
statute. 

Judgment  for  pU$.  as  in  Ms  previotu  cat*. 

Attorneys  for  pits,  in  both  actons,  Kingtfard  and  ■ 
Donttm,  33,  Essex-street,  Strand,  agents  for  Spoch- 
man,  Bradford,  Wilts. 

Attomsys  for  defls.  in  both  actiona,  Wkittakert  and 
WoolbtH,  12,  Lincoln's-inn- fields,  agents  for  Slack. 
and  Svnmnu,  Bath.        

Tusjcfay,  Abv.  24. 
Hdohbs  v.  Uxcnz.  and  oihbbs. 
Abbott  «.  Same. 
Injury  by  aecidaU — P'l.  contributing  to  (A«  cause 
0/  injury. 
The  de/lt.  had  an  opvm.'g  into  their  cellar  by  meani  of 
a  lid  orfiapioor  in  a  >-^fic  highway,  the  lid  toot 
taken  off  by  defU,  and  piieed  in  a  leaning  tiale, 
nearly  upright,  againtt  the  wall  of  a  hotue,  but  in 
the  highway  over  which  the  pubUc  had,  from  feneo 
to  fence,  a  right  of  user,  ndgeet  to  the  existence  of 
the  cellar.     The  pits,  were  children  at  play  there  ; 
Hughes  got  upon  the  Ud,  whether  Abbott  did  was 
uncertain  ;  the  lid  fell  down  ig>on  and  injured  both 
pits.! 
Beld,  that  d^.  were  not  liable  for  the  injury  t» 
Hughes,  as  it  was  he  who  contributed  to  the  eaus» 
of  the  accident— whether  Abbott  did  so  or  not,  tha 
evidence  l^/t  it  uncertain !  if  he  did,  the  d^t*,. 
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wntldnot  then  be  Te$poniable  to  him — but  if  he  did 

not,  then  they  would  be  responsible. 

Declaration  (in  tbe  Court  of  Pusage  of  the  boroogh 
■of  Liverpool),  alleged  that  drft«.,  by  their  servants, 
on,  &C.,  wiongfullj  and  nnlawfuliy  threw  and  laid 
certain  timber,  iron,  and  other  materials  in  and  apon 
a  certain  public  street  iu  the  borough  of  Liverpool 
called  Oheapside,  being  a  common  public  highway,  to 
the  great  danger  and  annoyance  of  all  persons  using 
the  said  street,  and  contrary  to  an  Act  of  Parliament, 
5  Si  6  Vict,  intituled  "  An  Act  for  the  improTement, 
good  goTemment  and  police  regulation  of  the  borough 
of  Liverpool,"  whereby  the  said  timber,  iron  and  other 
>n.iterials  fell  apon  and  strnck  against  the  pit.,  without 
any  default  of  bis,  and  whilst  he  was  lawfully  in  the 
said  public  street  or  highway,  and  thereby  the  pit.  was 
thrown  down  and  grieTonsly  wounded,  braised,  lamed 
and  permanently  injured  and  rendered  maim  and  halt 
Yorlife,  and  incarred  great  expense  for  medical  attend- 
ance. 

Second  count. — ^That  defts.,  by  their  servants,  on 
&0.,  so  wrongfully,  negligently  and  improperly  put, 
fkcedand  managed  a  certain  cellar-lid,  in  a  certain 
public  street  or  highway,  along  which  the  pit.  was 
then  lawfully  passing,  that  the  said  cellar-lid  fell 
upon  and  strack  against  the  pit.  whereby  he  was 
thrown  down  and  grievoniily  wounded,  bruised,  lamed 
and  permanently  injured,  and  rendered  maim  and  halt 
for  life,  and  incurred  great  expense  for  medical 
.  attendance. 

Pleas :— 1.  Not  guilty.  2.  To  first  count,  that  deft, 
did  not  wrongfully  and  unlawfully  throw  and  lay  certain 
timber,  iron  and  other  materials  in  and  upon  said  high- 
vay.  3.  To  first  and  second  counts,  that  the  alleged 
injarie«  in  those  counts  mentioned  were  caused  by  the 
negligence  and  improper  conduct  of  the  pit.  Issue 
thereon. 

Tbe  causes  came  on  for  trial  before  the  Assessor  in 
.Liverpool,  when  it  appeared  that  defts.  were  sugar 
Tefinera  in  a  large  way  of  business.  At  one  of  their 
'warehonses  in  Choapiide,  Liverpool,  there  is  a  cellar  in 
hourly  nse,  and  entered  by  a  door  or  trap,  and  when 
goods  are  being  taken  into  or  out  of  the  cellar,  this 
door  or  lid,  of  seven  or  eight  hundredweight,  is  lifted 
up  by  a  kind  of  crane,  swung  ronnd,  and  placed  leaning 
agunst  a  wall  four  or  five  feet  from  the  cellar.  This 
lid  was  made  of  wood,  strengthened  on  the  lower  side 
hy  three  cross  bars  or  beams  projecting  six  or  eight 
'  inches,  and  fitting,  when  the  lid  is  down,  into  grooves 
in  tbe  side,  the  upper  or  smooth  side  being,  when  lifted 
up,  placed  nearest  the  wall.  It  was  a  place  of  public 
thoroughfare,  but  no  regular  curb-paved  footpath  on 
that  side  where  the  cellars  were.  On  tbe  12tb  June  last 
the  lid  bad  been  placed  against  tbe  wall  (complaints 
had  been  before  made  of  its  being  left  there  iu  that 
way),  when  the  pits,  (two  children,  about  seven  years  of 
age)  came  vrith  others,  climbed  up  the  lid,  and  Hughes 
-caused  it  to  fall  on  himself  and  Abbott,  and  injured 
them ;  they  had  been  before  cautioned  and  requested 
to  go  away  from  tbe  lid.  It  was  contended  by  the 
defts.  that  they  were  not  liable  under  tbe  circumstances. 
The  pits,  were  nonsuited,  with  leave  reserved  to  move 
this  court  to  set  it  aside  and  have  a  new  trial,  if  tbe 
court  should  be  of  opinion  that  there  was  evidence  of 
oegligence  by  the  delts.,  and  a  rule  nisi  having  been 
obtained  accordingly  on  the  ground  that  there  was 
evidence  to  go  to  the  jury  to  render  tbe  defts.  respon- 
sible fur  the  injury  occasioned  to  the  pits., 

Leo.  Temple  and  lAltltr  showed  cause. — There  was 
no  evidence  of  any  negligence  by  tbe  defts.,  and  if 
there  had  been  they  would  not  have  been  liable,  is  the 
pits,  (who  were  little  boys  and  as  infants  sued  by  their 
next  friend)  had  themselves  contributed  to  the  accident 
by  getting  upon  the  cellar-lid  to  play,  in  consequence  of 
which  tbey  threw  it  down,  and  thus  the  accident 
•courred.     Hughes  certainly  palled  it  down.    Abbott 


being  there  at  play  with  him,  they  were  both  injored 
by  its  falL  There  was  no  evidence  that  it  was  put  <p 
in  any  improper  manner.  Tbe  lid  was  one  foot  >Dd 
a  half  from  the  base  of  the  wall.  There  was  so  evi- 
dence to  go  to  the  jury,  and  the  learned  assessor  wu 
right  in  directing  a  nonsuit  in  both  actions : 

I^ncA  V.  Murdin,  1  Q.  B.  £9,  has  been  doabted. 
See 

Li/go  V.  Neahold,  9  Ex.  SOS,  by  Alderson,  B. ; 

Singleton  V.  Eastern  Counties  Raibem/,  7  C.  B. 
H.  S.  287 ; 

Bamee  v.  Ward,  9  C.  B.  392 ;  and 

Bardcastle    v.    South   Yorkshire  Railaaf  and 
Hitter  Dun  Company,  4  H.  &  N.  67, 
which  limited  Barnes  v.  Ward. 

M'Cuiloch  and  X.  G.  Williams  contra,  in  snppott 
of  the  rule. — The  defts.  were  wrong-doers  in  hirioj 
placed  this  obstruction  in  the  highway.  The  D«m\i 
proceeded  on  the  ground  that  the  children  themselves 
contributed  to  the  accident ;  but  here  there  was  negli- 
gence and  carelessness  from  the  very  manner  in  vlucli 
the  celliu'-lld  was  placed,  looking  to  the  character  of 
the  street,  always  with  a  great  many  children  in  it; 
it  was,  in  fact,  their  playground.  Complainti,  tw, 
had  been  made  by  the  police  of  this  lid  being  pIsaJ 
there.  The  lid,  from  its  size  and  weight,  shonld  biTt 
been  fastened  to  the  wall,  or  laid  flat  on  tbe  gronikl ; 
but  as  it  was,  a  rough  wind  might  have  throws  i'. 
down.  This  street  was  an  admitted  public  highway,  aid 
the  children  had  a  perfect  right  to  be  there,  as  tk 
entire  width  of  the  road  between  the  fences  belonged  lo 
the  public.  In  Jteg.  v.  Jones,  3  Campb.  229,  it  we 
held  to  be  an  indictable  ofience  for  a  timber  merchul 
to  cut  logs  of  timber  in  the  street  adjoining  his  timber- 
yard,  though  he  should  not  be  able  otherwise  to  g(t 
them  into  his  premises,  or  to  cany  on  his  busiM'' 
there.  So  in  lUidge  v.  Goodwin,  5  C.  4  P.  IM, 
if  a  horse  and  cart  are  left  standing  in  tlie 
street  without  any  person  to  watch  them,  the  ow««r 
is  liable  for  any  damage  done  by  them,  tbongi 
it  be  occasioned  by  the  act  of  a  passer  by  in  strikioj 
the  horse.  Dixon  v.  Bell,  5  M.  &  Sel.  198,  is  in  pri»- 
ciple  to  tlie  same  effect,  where  a  deft,  negligeotlr 
left  his  horse  and  cart  unattended  in  tbe  street,  tbs 
pit.,  a  child  seven  years  old,  got  upon  tbe  cart  in  pl>J> 
another  child  incautiously  led  tbe  hone  on,  ai 
thereby  tbe  pit.  waa  thrown  doiv>  and  hurt  It  *» 
held  that  deft,  was  liable,  though  the  pit.  »u « 
trespasser,  and  contributed  to  the  mischief  by  bis  own 
aot,  and  that  it  was  properly  left  to  the  jury,  wbetbff 
deft.*s  conduct  was  negligent,  and  the  negligaw 
caused  the  injuiy.  Lynch  v.  Nurdin,  1  Q.  B.  W, 
is  precisely  this  case,  and  should  decide  it;  it  >||^ 
never  had  the  least  doubt  thrown  upon  it;  os  tbe 
contrary  it  has  been  recogsised  in  all  the  snbseqaeiit 
decisions  upon  the  subject,  and  cited  by  writers  in  •" 
the  text-books  published  ;  it  shonld  therefore  be  «•- 
elusive  of  the  present  case.  Cur,  adv.  WW- 

Dec  7.— Pollock,  C.  B.  delivered  judgment.- 
We  may  shortly  state  tbe  facts  thus:  It  sppu" 
there  was  a  public  street  at  Liverpool,  over  the  wbo» 
of  which,  from  fence  to  fence,  the  public  had  a  rightct 
way,  subject  to  the  existence  of  certain  cellars.  TW" 
was  a  footpath  on  one  side,  and  on  tbe  other  side  w 
footpath,  but  the  cellars  alluded  to  made  ll^  f°| 
leas  commodious  as  a  way  than  it  otherwise  would  o«i 
stUI,  the  public  had  a  right  to  pass  there.  The  Jf  ■■ 
was  the  occupier  of  a  house  and  cellar  on  the »" 
where  tbere  was  no  footpath.  He  took  the  fl«P Jj 
cover  of  hia  cellar  off,  and  placed  it  against  ""  "r 
on  the  same  side,  nearly  upright,  so  that  it  oonid 
easily  pulled  over.  It  may  be  admitted,  that  if  sp«n^ 
passmg  along  a  street  in  the  ordinary  use  of «  "?  ui, 
way,  without  any  carelessness  on  his  psrt,  has,  l"/^ 
dcess  blowing  against  it,  pulled  it  over,  snd  «"*^ 
hurt  thereby,   he  might  have   malDtained  an  •«" 
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«gaii»t  the  daft,  for  a  negligence  or  wrong  in  placing 
tbe  &>p  BO  tbat,  wilbont  any  negligence  on  the  part  of 
tlie  pit.,  it  wai  likely  to  do,  and  bad  aetnally  done, 
damage  to  bim.  In  the  first  of  tbcM  two  caws,  in  which 
Hogbea  was  pit.,  the  flap  waa  pulled  orer  by  the 
pit.,  a  child  of  tender  age,  playing  np  it,  and  jompiDg  from 
it,  and  it  fell  opon  him,  hurting  him  eererely.  Had  ha 
been  an  adnlt,  it  is  clear  ba  oonld  bare  maintained  no 
action  for  it ;  be  wonid  Tolnntarily  bare  meddled  for 
so  lawful  purpose  with  tbat  which,  if  left  alone,  would 
sot  bare  hurt  him,  and  he  would  therefore  bar*  con- 
tributed by  bis  own  negligence  to  his  own  damage. 
Vt  think  tb*  fact  of  the  pit.  being  of  tender  years,  in 
this  ease,  makes  no  diSerence.  His  touching  the  flap 
was  for  no  lawful  purpose,  and  if  he  could  maintain 
the  action  as  it  is,  be  could  equally  maintain  an  action 
if  tb*  flap  bad  been  placed  inside  the  deft.'s  premises, 
but  within  sight  and  reach  of  tbs  child.  As  far  as 
the  child's  act  is  concerned,  he  bad  no  more  right  to 
touch  the  flap  for  the  purpose  for  which  be  did  tonoh 
it,  than  be  would  bare  bad,  had  it  bean  inside  the 
deit'e  premises.  Caaes  were  referred  to,  supposed  to' 
l«  in  faronr  of  the  pit,  but  w*  think  none  are 
dadsire  of  tb*  present  case,  snd  no  case  establishes  a 
principle  opposed  to  our  riew,  which  is,  tbat  the  non- 
soit  was  right,  and  ought  not  to  he  set  aside.  As  to 
the  other  casa,  in  which  Abbott  was  the  pit.,  the  case 
is  different.  He  was  playing  with  the  rest  of  the 
boys,  but  the  exact  dronmatances  do  not  appear.  If 
lie  was  playing  with  Hughes  so  as  to  be  a  joint 
actor  wiib  him,  we  think  be  cannot  maintain  the 
*ttioii,  but,  if  not,  we  think  ha  can,  as  his  injuries 
would  then  be  the  resnlt  of  tbs  joint  negligence  of 
Bngbes  and  of  the  deft.  How  this  is  does  not  appear, 
sod  we  think,  as  to  bis  case,  there  ought  to  be  a  new 
trial,  for  the  purpose  of  ascertaining  the  facts  which 
are  left  in  doubt. 

Stile  abtchlefor  a  new  trial  m  Aibotti  adum. 
Buk  ditchttrjftd  in  Btigka't  action. 


Wednetdag,  Nov.  35. 

FLOWSB  AaD  ASOTHKB  V.   AlLAS. 

C.  L.  p.  A.  1853,  (*.  S\7,2l8—SiibtiUUeJ  eerviee 
of  writ—Domialed  Beotehman  haniag  a  braneh 
plaee  o/hmnete  onfy  m  London. 

Tie  pU.  ittnei  a  vrit  againtt  a  Seotehnum,  who 
alwagt  lived  m  Scotland  and  had  no  other  place 
«/  reeidence.  It  was  taken  twice  to  hit  place 
of  btuinete  in  London  for  eerviet ;  it  was  then 
given  to  hie  clerk  there,  who  forwarded  it  to  him 
where  Ke  then  was  in  Scotland.  D^.  ajlerwardt 
aehunoledged  to  hit  clerk  that  he  had  received  it. 
Deft,  tea*  not  m  England  when  the  writ  iuued,  nor 
ajlerwetrde: 

Beld,  that  it  did  not  appear  that  reasonable  effort* 
to  *trve  the  writ  pertonalfy  on  deft,  had  Jean  mode, 
and  an  order  for  ph.  to  proceed  m  the  action  a*  \f 
perianal  service  had  been  effected  was  directed  to 
beset  aside. 

This  was  an  action  brought  to  reoorer  S315{.  13s.  5d, 
a  balance  claimed  upon  an  account  current  to  be  due 
to  pits.,  merchants  in  London  and  also  in  Anatralia, 
from  deft.,  who  carried  on  his  business  at  Kos.  3  and  4, 
Tbamee-atreet,  London,  and  also  in  Glasgow.  He 
resided  always  in  Glasgow,  and  waa  a  natirs  of 
Scotland.  The  writ  was  in  the  form  preacribed  by 
ssct.  2  of  th«  C.  L.  P.  A.  1852,  and  was  issued  16th  Oct. 
1863,  and  the  pits.'  sttornay'a  clerk  swore  that,  being 
instructad  to  serre  deft,  with  a  copy,  he  attended  for 
that  purpose  at  deft.'s  warehouse  in  Thames-street, 
I/)udai],  where  deft,  carried  on  a  very  extenaire  bnsi- 
nesa  under  the  firm  *f  James  Allan,  sen.,  ou  the  1 3th 
Oct. ;  he  there  saw  a  clerk,  who  informed  him  the  defL 
Was   not   in;  that  he  seldom  came   there,   but  that 


he,  tbe  clerk,  would  forward  anything  to  the  deft.  \if 
post.  On  the  next  day  he  called  again,  saw  another 
clerk,  and  as  daft,  was  not  in  he  told  tbe  clerk  ht 
called  on  a  private  matter,  and  left  with  him  a  copy  of 
the  writ  in  an  envelope  addressed  to  tbe  deft,  (which 
copy  writ  the  clerk  said  he  weuld  forward),  and  said ' 
he  would  call  again  in  a  day  or  two  for  an  answer.  H» 
called  again  on  the  19th  Oct.,  and  saw  the  same  clerk 
he  saw  on  the  I4th  Oct.,  who  told  him  tbat  the  copy 
writ  bad  been  forwarded  to  deft.,  who  had  acluiow- 
lodged  the  reoeipt,  but  that  he  had  rtoeived  no  - 
instructions  with  reference  to  it ;  he  attended  tber* 
again  on  the  20th,  and  asked  to  sse  tbe  mauager,  . 
and  next  inomiog  attended  again  by  appoint- 
ment and  aaw  the  manager,  when  he  informed 
him  that,  unless  an  appearance  was  sutered,  an 
application  would  be  made  to  a  judge  for  leave  to  pro- 
ceed without  effecting  personal  service  of  the  wiit. 
The  manager  promised  to  write  to  tbe  deft,  and 
inform  him  what  he  said,  and  also  informed  him' 
that  he  had  received  from  deft,  an  acknowledgment 
of  his  having  received  tbe  copy  writ ;  that  tha 
only  address  of  daft,  contained  in  the  Post-offico 
London  Directory  was  as  follows:  "Allan,  James, 
sen.,  iron  founder  and  iron  merchant,  Rutland- 
wharf,  3  and  4,  Upper  Thames-street,  E.  G.,"  aad 
that  he  had  been  unable  to  aacertain  whether  deft. 
had  any  other  residence  or  place  of  abode,  but  frans 
what  he  could  learn  deft,  had  no  other  roaidenoe, 
place  of  bnaineM,  or  place  of  abode  whatever  withia 
the  jurisdiction  of  the  court. 

An  application  waa  then  made  to  Martin,  B.,  at 
ohambera,  nnder  tbt  C.  L.  P.  A.  1858,  a.  17,  and 
he,  on  the  36tb  Cot.,  mad*  aa  order  that  th«  pits, 
should,  three  days  after  service  of  the  order  at  th» 
daft.'s  residence,  be  at  liberty  to  proceed  in  the  actioa 
aa  if  personal  aervice  bad  been  effected  on  the  deft. 
A  rule  nut  waa  afterwards  obtained  to  set  aside  tbat 
order  on  the  ground  tbat  tbe  deft,  was  resident  out 
of  tbe  jurisdiction  of  tbe  court  when  tbe  action 
oommenced,  and  so  continoad  unUl  tbe  ordsr 
was  madt,  npon  affidavita  made  by  defi.'s  manager 
of  tha  warehouse  in  Thames-street,  and  one  of 
tha  clerks  there,  in  which  it  was  stated  that  the  clerk, 
of  tbe  pits.'  attorney  did  not  ask  for  tbe  deft,  when  ho 
called  at  the  warehouse,  but  merely  requested  that  tb* 
paper  he  left  should  he  forwarded;  that  such  clerk  wa»' 
than  informed  that  tbe  deft,  reaided  in  Scotland ;  it 
was  sworn  that  the  deft,  was  a  native  of  Scotland,  and 
always  resided  there,  and  that  the  alleged  claim  of 
pita,  was  not  in  respect  of  any  tranaactions  with  the 
warehouse  is  Upper  Thames-street  The  deft,  him- 
self deposed  tbat  he  was  a  resident  in  tbe  city  of 
Glasgow  and  a  native  of  Scotland,  and  bad  alwaya 
been  resident  there,  and  never  in  England.  Hi» 
solicitor  in  Glasgow  deposed  to  the  same  effect.  . 

Bages,  Sarjt.  and  TArvfip  showed  canae  against  tho 
rule. — Tbe  language  of  the  2nd  aeclion  of  tbo 
C.  L.  P.  A.  1852  is  very  wide  as  to  the  jurisdiction; 
that  section  "provides  tbat  actions  may  be  brought 
against  persona  residing  or  supposed  to  reside  within 
tbe  jurisdiction  of  the  courts  of  England ;  and  it 
requires  "  that  the  place  and  county  of  tbe  residence  or 
supposed  residence  of  the  party  daft  or  wherein  tho 
deft  shall  ba  or  shall  be  supposed  to  be,"  shall  b« 
mentioned  in  the  writ.  In  Naeft.  Mutter,  31  L.  J.  357, 
C.  P. ;  7  L.  T.  Rep.  N.  S.  159,  it  was  held  that  th* 
fact  that  a  person  carries  on  his  business  in  Eog- 
land  where  the  cause  or  action  arose  is  primi' 
facie  evidence  of  his  residencs  there  so  as  to  giv* 
jurisdiction  to  issue  a  writ  of  anmmons  against  bim 
under  sect  2  of  the  C.  L.  P.  A.  1852,  and  where,  after 
such  writ  baa  been  so  issued,  a  judge's  order  to  pro- 
ceed without  personal  service  baa  been  made  under 
sect  17  of  tbat  Act,  the  deft,  cannot  act  aside  suolt 
order,  on  the  ground  of  being  resident  out  of   tb* 
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jarUdiction,  witbont  making  an  affidavit  allowing  di>- 
tinctl7  where  bis  residence  was  wbao  tbe  writ  was 
issued,  and  tbat  an  afSdavit  bj  tbe  manager  of  the 
^eft.'s  bnsiness  in  England,  stating  that  when  the 
action  was  bronght  defi.  was  resident  in  Scotland,  and 

'  that  deft.,  to  the  best  of  his  belief,  bad  not  biwn  in 
England  during  tbe  ;ear  in  which  the  action  was 
brought,  is  not  sufficient   to  set  aside  such  order  to 

•  proceed,  and  it  was  doubted  by  Wiltes,  J.,  whether 
'  tlie  order  to  proceed  would  not  be  good  though  the 

.deft,  was  resident  in  Scotland  at  the  time  the  actien 

•was  bronght: 

Huketh  T.  Fleming.  24  L.  J.  255,  Q.  B. ; 

The  Attorney-General  t.  M'Lean,  32  L.  J.  101, 

Ex. ;  8  L.  T.  Bep.  N.  S.  1 13 ;  and 
Lush's  Practice,  258  (^2nd  edit),  were  cited. 
Luth,  Q.  G.  and  Watkin  WiUiamt  in  support  of  tbe 
nle. — It  is  only  a  branch  of  tbe  deft.'s  bnsiness  (hat 
is  carried  on  at  Thames-street,  and   when   the  party 

•  came  to  serre  the  writ  he  was  told  deft,  was  not  there 
but  in  Scotland.  Substituted  service  means  snbsti- 
tutien  for  service  which  being  actually  made  would  be 
£Ood.  It  is  not  because  the  deft,  could  not  be  served 
tinder  the  I8tb  section  of  this  Act  tbat  therefore  he 

'is  to  be  within  the  17tb.  Betketh  v.  Ftanutg  a  in 
'favour  of  tbe  deft.'s  view. 

Pollock,  C.B. — I  think  this  rule  should  be  made 
«bsolnte.  It  is  not  necessary  to  decide  in  this  case  what 
'Oonstitntes  residence,  or  what  would  be  tbe  effect 
where  a  man  is  a  member  of  a  firm  to  whose  place 
of  business  be  comes  occasionally.  There  must  be 
'  reasonable  efforts  used  to  serve  a  deft ;  bnt  how  can  you 
make  reasonable  efforts  to  serve  a  man  at  a  place  where 
'jou  are  told  he  is  not,  and  where  he  very  rarely  if 
«ver  comes?  In  this  case,  when  all  the  facts  are 
'  known,  it  appears  tbat  reasonable  efforts  to  serve  tbe 
deft.  wer«  not  made. 

Bbahwell,  B. — I  am  of  tbe  same  opinion.  The 
I9th  section  provides  for  serving  foreigners  residing  out 
■of  tbe  jurisdiction  of  these  courts;  the  18th  section  for 
serving  a  British  subject  abroad.  In  the  one  case,  the 
Qneen  sends  her  order ;  in  tbe  other,  tbe  deft,  not  being 
■one  of  her  subjects,  notice  only  is  given.  Scotland  and 
Ireland  are  excepted,  and  can  tiny  one  doubt  that,  if  they 
■iiad  been  comprehended  in  tbe  enactment,  they  would 
liave  fallen  under  the  provisions  of  sect  18  7  It  was  said 
'that  because  the  case  is  not  under  sect  18  it  is  nnder 
17.  Then  what  is  the  meaning  of  sect.  2  7  It  is  not 
'Iiappily  expressed,  but  it  means  to  denote  all  personal 
anions  intended  for  service  within  the  jurisdiction. 
There  are  two  arguments  wliich  are  demonstrative.  One, 
■as  advanced  by  Mr.  Lush,  tbat  substituted  service  pre- 
supposes tbe  possibility  of  lawful  actual  service  ;  the 
■other,  was  there  a  reasonable  effort  to  serve,  supposing 
•11  the  facts  known  to  those  who  attempted  it  7  I  cer- 
tainly think  there  was  not.  If  the  pit  had  known  all 
(the  facts,  he  could  not  have  made  tbe  requisite 
affidavit  Beasonable  efforts  to  .serve  must  mean 
■Teasonable  aecording  to  tbe  actual  facts.  Tbe  case  of 
Betketh  v.  Fleming  is  in  favonr  of  the  deft,  and  Mr, 
liush  in  his  argument  made  excellent  ose  of  it. 

CHAMirKLL,  B. — I  also  think  this  mle  should  be 
made  absolute,  and  I  base  my  judgment  on  the  affi< 
4daviis,  which  do  not  show  enough  to  snpport  tbe  order 
made  at  chambers;  no  sufficient  reasonable  efforts 
to  serve  the  deft  under  the  17th  section  are  ahown 
to  have  been  made.  The  party  going  to  serve  the  writ 
may  not  have  been  successful  on  one  or  two  occasions, 
t)Ut  on  another  occasion  he  may  have  succeeded-;  tbe 
attorney's  clerk  going  to  the  deft's  branch  place  of 
Inuiness,  and  receiving  the  answer  he  did,  makes 
insufficient  reasonable  efforts  to  serve  personally.  Sub- 
aiitution  of  personal  service  means  substitution  for 
tbat  which,  if  effected,  would  be  good. 

PlOOTT,  B.— The  application  made  to  me  was  to  set 
a^de  the  writ ;  the  affidavits  then  were  not  sufficient. 


and  I  confess  I  came  to  tbe  same  oonclosion  I  now  do. 
I  agree  with  tbe  rest  of  the  court  in  thinking  tbat 
reasonable  efforts  are  not  shown  to  have  been  mule 
to  serve  the  deft  If  it  were  necessary  to  detemiiis 
what  is  meant  by  residence  under  sect  2, 1  sboold 
be  inclined  to  construe  it  with  Erie,  C.  J.  and  Willes, 
J.,  in  as  large  a  sense  as  possible,  as  I  believe  tbe 
Legislature  intended  it  should  have  its  widest  meaning 
but  it  is  not  necessary  in  tbe  view  I  take  of  this  can 
now  to  do  so.  Bale  aieolute. 

Plt.'s  attorneys,  Floaer  and  Flower,  Gracechnrdi- 
street. 

Deft's  attorneys,  ColteriU  and  Sone,  Throgmorton- 
street.  

Nov.  13  and  Bee.  7. 
Ex  parte  Belk  (an  Articled  Clack). 

Articled  clerk — Service  under  mutamped  artide$— 
Payment  of  duly  and  penally — Attpiieatio*  fir 
leave  to  enrol— Dale  from  which  eerviee  to  be  com- 
puted—6  ^  7  Viet.  c.  73,  teett.  8  and  9—7  4  8 
Vict.  e.  86,  teelt.  1,  2  and  3—19  ^  20  Via.  c  81, 
lect.  3. 

In  1857  a  clerk    teho  had   been  many   yean  n  n 

attorney't  office  daired  to  be  articled,  and  kamf 

55/.  of  hie  oan  toteardt  the  ttamp,  hit  father,  e 

tradeiman,  promised  to  Jiad  the  remaining  liL/or 

him   vilhin  the  entuing  lix  montht,  and  ainiei 

him    to  be  articled  at  once.      Relying  on  net 

pronute,  the  eon  accordingly  entered  into  arlicla 

milk  an  attorney    and  eolicUor    and  comnenai 

lervice  thereunder,  but  at  the  end  of  the  lix  wimkt 

the  father  was  unable,    by  intervening  losses  i» 

business,  lo  advance  the  25/.,  but  promised  todou 

at  soon  at  he  couid.     Tliereupon  the  clerk  coasiMtd 

a  barrister,  who  advised  him  to  continue  the  strrict, 

emdthat  if  he  <Atained  the  authority  of  the  Treasnif 

to  ttamp  the  articlet,  and  paid  the  penalty  mder 

19  ^  20  Vict.  c.  81,  the    articlet  and    the  senia 

imder     them     would    be     vaUd     and    efednaL 

Believing  u  and  acting  on  such  advice,  he  cce- 

tinued    to    serve,    and    hit  father  failing  ki» 

altogether,  he  eventually,    in  the  but  year  of  Ihc 

lervioe,  obtained,  on  mortgage  of  a  small  propertj, 

not  previoutly  available  for  the  purpose,  a  sum  sufi- 

eient  to  pay  the  80/.  duty  and  50/.  penalty,  on  jxf 

ment  of  which  the  Treasury  directed  tl.e  artidti » 

be  tiamped.     The  affidavits  denied  any  frauduM 

or  speculative  intention  in  entering  into  the  artida, 

or  rM  stamping  them  in  proper  time,  the  oaissiM 

to  do  to  ariting  from  the  unexpected  non-perfc*- 

once  of  the  father'i  promite  and  the  clerk's  em 

inMlity  sooner  to  pay   the  money  out  of  his  ow 

retottreet. 

The  Court  of  Ex.,  on  an  application  on  behalf  o/m 

clerk,  under  the  above  circumstances,  lo  earou  IM 

articlet  nuncpro  tunc,  thought  the  explanation  soff 

Utttatiifaetory,  and  that  it  wot  to  desirable  to  P'^^^ 

the  occurrence  of  sucA  proceedings,  that  '*9  "?'" 

not  permit  the  whole  fee  years  which  had  M* 

served  to  count,  but  directed  the  tervioe  undeji* 

articlet  toberedmned  to  have  commenced  at,  a^" 

be  conned  from,  the  expinUion  of  three  years fr<» 

their  date.  , 

The  pnvisiont  of  the    6^7   Via.  c.  73,  *  '' 

ore  not  merely  for  the  purposes  of  the  rei««s«. 

but  also  for  assisting  m  securing  the  An/'af^ 

pertont   to   be  admitted  at  attorneys.     H  f  ^r 

enough,  therefore,   that  the  Treasury  U  ""^ 

but  the  court  ought  lo  take    care  that  tie  <H«r 

objects  of  the  statute  are  not  frustrated 

This  vra«  an  application,  on  affidavits,  fi)r  '«"j 

enroll  and  register  articles  of  clerkship  ii«»ej»'<'"^  . 

and  the  following  appeared  from  the  affidsnts  of  J" 

applicant,  his  father,  and  the  attorney  to  whom  M  « 
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artii^led,    and   which    were   nsed   ia   sapport  of    the 
motioa,  to  be  the  facts  o  f  the  case. 

PreTioDs  to  Oct.  I8S7  the  applicant  had  been  for  se- 
▼eral  jean  a  clerk  in  an  attorney's  office,  and  being  then 
twoDtj-fonr  yean  of  age  and  about  to  be  married,  he 
desired  to  be  articled.  Having  explained  to  his  father, 
who  was  a  joiner  and  builder  at  Nottingham,  his  posi- 
tion relatire  to  pecaniary  matters,  and  told  him,  as 
the  fact  was,  that  he  had  about  55/.  towards  the 
required  stamp  dnty,  bis  father  promised  to  6nd  the 
renuuning  25^  within  the  enaning  six  months,  and  ad- 
▼iaed  him  to  get  his  articles  completed  at  once.  In 
pansanee  of  such  adrice  and  full  reliance  upon  bis 
father's  promise,  the  applicant  entered  into  negotia- 
taoiu  with  an  attorney  at  Nottingham  to  serve  him  as 
a  clerk  for  five  years,  and  articles  of  clerkship  were 
drawn  up  and  signed  on  the  4th  Nov.  1857. 

The  applicant  duly  entered  on  the  service,  and  shortly 
lefors  the  first  six  months  had  expired  applied  to  hu 
Cather  for  the  promised  252.,  who  told  him  that,  in  oon- 
•eqnence  of  losses  iu  business,  he  was  unable  then  to 
adrance  it,  and  that  the  matter  must  stand  over  for  a 
time,  and  be  (the  father)  would  advance  it  as  soon  as 
lie  could.  Applicant  was  therefore  unable  to  pay  the 
•tamp  duty  at  the  time  required,  and  there  appeared  to 
him  to  be  no  other  course  than  to  serve,  according  to 
his  oorenant,  under  the  articles,  and  to  apply  to  the 
Treasury  for  leave  to  have  them  stamped  as  toon  as  ^e 
«honld  be  able  to  pay  duty  and  penalty,  under  the  1 9 
&  20  Vict  0.  81.  Shortly  after  the  first  six 
months,  the  applicant,  having  doubts  whether  it  would 
not  be  advisable  to  enter  into  now  articles,  consulted 
a  barrister  on  the  Uidland  Circuit,  now  deceased,  who 
jidvtaed  him  that  such  a  step  was  not  necessary,  but 
that,  if  applicant  obtained  the  authority  of  the 
Treasury  to  stamp  the  existing  articles  onder  the 
statute,  and  paid  the  duty  and  statutory  penalty,  the 
jutielea  would  be  valid  and  effectual.  That,  in  conse- 
quence of  that  advice,  and  applicant's  belief  that  such 
would  be  the  case,  he  continued  to  serve  under  the 
aiticles,  intending  to  apply  to  have  them  stamped 
nndei  the  statute  as  soon  as  his  father  advanced  the 
money,  or  his  own  resources  enabled  him  to  pay  it 
himself.  That  ior  a  considerable  time  he  continued 
under  the  belief  that  \aa  father  would  perform  his  pro- 
mise, but  finding  that  ho  did  not,  and  that  a  larger 
aam  bad  become  necessary  to  cover  the  penalty  and 
duty,  he  a^imately,  in  1862,  was  enabled  to  borrow,  oo 
a  mortgage  of  a  small  property  which  he  had  not  been 
able  previously  to  make  available  for  the  purpose,  a 
anm  sufBcient  to  pay  the  duty  and  penalty ;  and  in 
Jfov.  1862  he  memorialised  the  Treasury,  who,  upon 
payment  of  80L  duty  and  50/.  penalty,  directed  them 
to  be  stamped,  which  was  accordingly  done.  It  was 
farther  sworn  that  he  did  not  enter  into  the  articles,  or 
refrain  from  stamping  them  in  proper  time,  with  any 
fraudulent  design,  or  as  a  mere  matter  of  speculation, 
bnt  in  perfect  good  faith,  and  with  the  full  intention  of 
paying,  and  a  full  expectation  of  being  able  to  pay,  the 
dnry  within  the  proper  time ;  that  the  omission  to  do 
8u  earlier  was  owing  solely  to  the  unexpected  nonper- 
formance of  bis  father's  promise,  and  his  own  inability 
to  pay  the  duty  and  penalty  until  he  was  able  to  do  so 
out  of  his  own  resources  as  above  mentioned ;  and  that 
he  paid  the  same  in  full  belief  (acting  on  the  advice  he 
had  received)  that  it  would  give  validity  and  effect  to 
the  service  under  the  said  articles. 

The  five  years  bad  been  duly  served  under  the 
articles. 

A  similar  application  to  the  present,  and  founded 
on  the  same  affidavits,  was  made  to  this  court  on  the 
4th  Nov.,  when  it  appeared  from  the  statement  of 
cnansel  that  a  like  application  had  been  previously 
made  to  the  Court  of  Q.  B.,  and  refused  by  that 
court,  but  that  subsequently  fuller  affidavits,  stating 
additional  facts,   had   been  furnished,   oo  which  the 


application  on  4th  Nov.  was  made  to  the  Ex.,  and> 
the  Court  thought  it  would  be  more  respectful  to- 
the  Court  of  Q.  B.  that  the  application  should  be- 
first  repeated  to  that  court  on  such  fresh  affidavits. 
This  was  done,  and  the  Q.  B.  said  they  thought  it 
better  for  the  applicant  to  go  to  the  Ex.,  which  conrb 
had  not  dealt  with  the  question  before,  as  both  the- 
Q.  B.  and  C.  P.  had  done. 

Bayu,  Serjt,  now  renewed  his  application  to  tb»- 
Ex.  aecordinglr. — By  34  Geo.  3,  o.  14  ;  6  &  7  Vict, 
c.  73;  and  7  &  8  Vict.  e.  85,  articles  of  clerkship- 
are  to  be  enrolled  within  six  months  of  the  date.  The 
34  Geo.  S  was  imperative,  and  no  jurisdiction  waa- 
thereby  given  to  the  court:  (£as  parte  PUgrim,  1> 
B.  &  C.  264.)  Consequently  annnid  Indemnity  Acta  - 
were  passed,  allowing  further  time  in  oases  of  neglect 
to  enroll  through  mistake  or  other  cause.  Up  to  the- 
6  &  7  Vict  no  question  oonld  arise,  nor  bad  the  oourta 
any  jurisdiction  as  to  stamping  articles,  because,  by 
the  7  Geo.  4,  c  44,  s.  4,  the  Commissioners  of  Stampa- 
were  prohibited  from  stamping  after  six  months  from 
the  daU.  Then  the  6  &  7  Vict  c.  73,  s.  9,  gave- 
jurisdiction  to  either  of  the  courts  of  law  over  tba- 
matter  of  enrolment,  and  a  discretion,  which  has  been 
constantly  exercised,  was  thereby  given  to  them ;  and 
the  7  &  8  Vict  c.  86,  rather  enlarges  and  expands- 
that  jurisdiction ;  but  such  jurisdiction  was  totally  in- 
dependent of  the  question  of  stamping.  The  statute- 
which  deals  with  the  question  of  stamps,  and  on- 
which  this  application  is  founded,  is  the  19  &  20 
Vict  c.  81.  Sect  3  of  that  Act,  enacts,  &c. :  [he  reads- 
it.]  Power  is  thereby  given  to  the  commissioners  t» 
stamp  after  the  six  months  on  a  graduated  scale  of 
penalties.  Discretion  in  the  matter  is  given  to  tbo- 
Treasury,  who  have  directed  the  articles  to  be  stamped 
on  payment  of  the  duty  and  penalty.  The  Treasury- 
having  exercised  their  discretion,  and  the  penalty 
having  been  paid,  the  object  of  the  Act  was^  to- 
give  power  to  the  court  to  exercise  its  jurisdiction,, 
otherwise  the  Act  would  be  defeated;  the  applicant 
will  have  paid  his  money,  and  have  gotten  nothing, 
for  it  The  difficulty  was,  that  after  the  Treasury 
had  directed  the  stamping  upon  payment  of  the  duty 
and  penalty,  the  courts  had  gone  into  the  question  of 
revenue,  and  asked  why  the  money  bad  not  been  paid 
sooner,  and  so  had  completely  overruled  the  discretion 
given  to  the  Treasury  as  to  time  of  stamping, 
[Bhamwell.,  B. — I  do  not  see  why  the  Treasury 
should  not  secure  the  revenue  if  they  can  get  it,  nor 
why  the  courts  should  not  have  discretion  in  case  of  a. 
wilful  omission  to  stamp  in  the  proper  time,  or  a- 
speculation  on  the  possible  death  of  the  party  articled. 
— CiiANNELL.  B.— I  cannot  but  think  that  the  non- 
payment of  the  rovenue  for  a  very  long  time  may  be  a 
very  proper  circnmstance  to  guide  the  court  in  the 
exercise  of  its  discretion,  and  I  protest  against  the 
argument  that,  because  the  penalty  is  paid,  the  juris- 
diction of  the  court  is  taken  away.  Pollock,  C.  B. 
— To  my  mind,  the  receipt  of  the  stamp  and  penalty  by 
the  Treasury  furnishes  no  title  whatever.  They  would 
no  more  refuse  the  money  than  the  Chancellor  of  the 
Kxchequer  would  send  back,  if  be  knew  whence  it 
came,  a  102.  note  sent  for  unpaid  income-tax.  It  mar 
be  a  tine  qua  non  to  your  being  heard  here  at  all.], 
Payment  of  the  penalty  gives  validity  to  the  deed,  and 
the  analogy  of  post-stamped  instruments  is  with  the  - 
applicant  All  was  bond  Jide  and  not  speculation  or 
evasion.  Here  was  a  promise  and  a  disappointment, 
and  in  the  language  of  Erie,  C.  J.,  it  was  an  "  un- 
foreseen emergency,"  and  not  intentional  on  the  part 
either  of  the  attorney  or  the  clerk :  (£x  parte  BUhop, . 
3  L.  T.  Rep.  N.  S.  323  ;  9  C.  B.,  N.S.,  150  ;  30  L.  J. 
48,  C.  P.)  [Brauivbli,  B. — It  was  not  a  continuing 
"  unforeseen  emergency."  At  the  end  of  six  months 
he  knew  the  state  of  the  case.]  Ex  parte  Bishop 
(tfbi  tup.),  and  also  Kx parte  Norton,  26  L.  3.  34,  Q.B.^ 
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Beq.  v.  Israkl  Hillmak. 


[C.  Gab.  B. 


•re  anthorities  in  applicant's  favoar.  [Pioott,  B. — On 
tbs  principle  of  the  decision  in  Ex  parte  Norton,  we 
should,  I  thinlc,  be  disposed  to  go  almost  any  length  if 
the  cleric  himself  were  not  in  fault.] 

Ex  parte  Herbert,  1  B.  &  S.  825 ;  31  L.  J. 
33  Q.  B. ;  g.  c.  nom.  ilnonymow,  5  L.  T.  Rep. 
N.S.579; 

Ex  parte  Breden  6  L.  T.  Rep.  N.  S.  494,  C.  P.  j 
31  L.  J.  321  C.  P. ;  12  C.  B.,  N.  S.,  352, 
are  also  relied  on.  In  the  former  ease  Cockbnm,  C.  J. 
'Considers  the  law  as  to  the  doty  of  the  eoarts  in  the 
matter  has  been  altered  by  19  &  20  Vict,  c  81,  a.  3. 
The  latter  case  iuToWes  the  fact  referred  to  by  Pigott, 
B.,  for  there,  as  here,  the  clerk  knew  the  duty  was 
not  paid,  and  served  his  time ;  and  the  C.  P.  permitted 
the  service  to  be  compnted  from  the  date  of  the 
articles.  The  Courts  of  Q.  B.  and  C.  P.  seem  to  have 
put  opposite constrnctions  on  the  statute;  for  in  £c/>ar(e 
Breden,  6  L.  T.  Rep.  N.  S.,  455,  Q.  B. ;  2  B.  &  S. 
-649  ;  31  L.  J.  184,  Q.  B.,  the  former  court  refused 
the  application  which  the  C.  P.  subsequently  granted. 
Kodonbtria  Ex  parte  Edmardt,  8  L.T.Rep.  N.S.  360; 
92  L.  J.  213  C.  P.,  the  C.  P.  refused  a  similar  applica- 
tion on  the  ground  that  the  clerk  had  no  reasonable 
expectation  of  the  money,  and  on  the  late  application 
to  ihem  in  the  present  case  the  Q.  B.  seemed  disposed 
to  ooncnr  with  the  recent  view  of  the  C.  P.,  and  to  act 
on  their  own  decision  in  Ex  parte  Bredeit  (tibi  lup.) 
It  is  submitted  that  the  view  taken  by  the  majority  of 
the  Q.  B.  in  Ex  parte  Herbert  (ui>  aup.)  is  correct, 
and  that  the  notion  of  the  court  entertaining  the 
question  of  revenue  is  contrary  to  the  intention  of  the 
statute.  This  court  has  full  jurisdiction  onder  6  &  7 
"Vict.,  and  is  not  bound  by  the  decision  of  any  other 
«o«rt.  At  sll  events  it  may  allow  part  of  the  time,  so 
that  all  the  applicant's  time  and  mvaey  may  not  be 
•thrown  away  : 

Ex  parte  Brotter,  per  Coleridge,  J.  (Bail  Court)  ; 
Chitty's  Arcbb.,  last  edit.  p.  35,  lOth  edit.  pp. 
28,31. 
fPlOOTT,  B. — One  of  the  main  objects  of  the  Legis- 
lature in  having  the  articles  enrolled  was  to  ensnrs  the 
service  under  them.  Bramwell,  B. — I  am  not  at  all 
sure  that  the  statute  was  meant  to  help  people  who  had 
oot  the  means  of  providing  the  requisite  amount  of 
money.] 

By  the  Court. — We  cannot  grant  the    application 
without  first  oonaulting  the  Court  of  Q.  B.  about  it. 

Cur.  adv.  viilt. 
Dee.  7. — Pollock,  C.  B.  now  delivered  the  follow- 
ing judgment  of  the  Court  (Pollock,  C.  B.,  Bramwell, 
Cliannell  and  Pigott,  BB.). — In  this  case,  after  con- 
sulting with  the  judges  of  the  Q.  B.,  we  think  the 
application  may  be  granted  so  far  that  the  service 
under  the  articles  shall  be  reckoned  to  have  commenced 
at,  and  to  be  compnted  from,  the  expiration  of  three 
jears  from  their  date.  The  applicant  will  therefota 
have  the  benefit  of  the  stamp  on  the  article*,  and  the 
two  years  of  the  service  already  performed.  Our 
opinion  ia,  that  the  provisions  for  the  filing  of  the 
affidavit  and  the  enrolment  of  the  registration  of  the 
contract  in  the  6  &  7  Vict,  c  73,  a.  8,  ate  not  merely 
for  the  purposes  of  the  revenue,  but  also  for  assisting 
in  securing  the  due  fitness  of  persons  who  are  to  be 
admitted  as  attorneys  in  the  courts  of  Westmiuster- 
hall.  It  seems  to  us,  therefore,  that  it  is  not  enough 
that  the  Treasury  is  satisfied,  but  that  we  ought  to 
take  care,  alao,  that  the  other  objects  of  the  statute 
are  oot  frustrated,  and,  consequently,  if  it  appeared 
that  the  omiarion  to  stamp  the  articles,  and 
so  to  enrol  them  and  the  affidavit,  were  wilful 
on  the  part  of  the  clerk,  whether  because  not 
•tamped,  or  for  any  other  reason,  we  should  not  inter- 
fere to  aasiat  him  ;  in  other  words,  we  think  we  must 
•consider  this  question  as  we  should  do  if  the  articlea 
Jiad  been  properly  stamped  at  first,  but  the  affidavit  had 


not  been  made,  and  the  articles  had  not  been  enrolled 
or  registered  by  the  clerk's  desire ;  except,  of  eouiw, 
that  the  cauae  of  snch  non-enrolment  and  regislritioo 
must  be  regarded,  and  in  this  ease  we  must  look  it 
the  want  of  the  stamp  as  the  cause.  The  oontiniud 
service  under  the  unstamped  articles  was  with  notios 
and  was  wilful.  And  it  appears,  by  the  sffidints, 
that  the  omission  to  stamp  and  to  enroll  and  register 
was  not  wilful,  but  the  result  of  what  has  been  calM 
an  "  emergency,"  and  arose  partly  alao  in  oonsequnici 
of  an  opinion  given  by  a  learned  counsel  We  tbtre- 
fore  think  that  some  relief  may  be  given;  but  the 
explanation  is  to  such  an  extent  unsatisfactoty,  and  it 
is  so  desirable  to  prevent  the  occurrence  of  such  pro- 
ceedings, that  we  think  it  right  that  only  two  ynn  of 
the  service  shall  count  in  furthering  the  admisiion 
of  the  applicant. 

AppUcatioH  granted  in  part.     The  arlicUt  (tie 
enrolled  and  the  eervice  to  be  computed  frm 
the  exptralion  of  three  geart  from  their  duti. 
Attorney  for  app.,  J.  W.  Snuth,  Kottiogham. 


CBOWN   OASES  KESESVED. 

Beported  by  Jomi  THOjfrsox,  Esq.,  Bairlster-at-Lsw. 

Saturday,  Nov.  21. 
(Before  Erlb,  C.J.,  Wiobtmak   and   Wiuxuu, 
JJ.,  MABTtn,  B.,  and  Kkatiiio,  J.) 
Reo.  v.  Israxl  Hillmax. 
Procuring  poison  or  noxioae  thing— Intending  to  is 

tued— Abortion— 24  4  25  Viet.  e.  100,  $.  ii. 
A  ptrton  tupplging  a  noxious  drug  to  a  toomae  «ili 

the  intent  that    the  woman  should  use  itfi^lhi 

purpose  of  producing  a  miscarriage,  is  guVtf  of  e 

misdemeanor  teithin  the  2*  ^  25  Vict.  &  100, 1- 

59,  although  the  woman  herself  did  not  uUsndls 

false  it. 

Case  reserved  for  the  opinion  of  this  conit  by  d* 
Cbairmau  of  the  Wiltshire  Quarter  Sessions. 

At  the  Midsummer  Quarter  Sessions  for  the  cent; 
of  Wilts,  holden  at  Warminater,  in  tbs  said  const;. 
on  the  30th  June  1863,  Israel  H.Uman  was  chsiged  a 
and  by  an  indictment  framed  under  sect.  59  of  tbe 
24  &  25  Viet.  e.  100,  with  unlawfully  appljisf  "^ 
procuring  a  certain  poison  or  noxious  thing  oM 
savin,  knowing  that  the  same  was  intended  to  be  is- 
lawfully  used  or  employed  by  one  Sarah  Carrier  t» 
procure  the  miscarriage  of  the  said  S.  Carrier. 

Upon  the  trial  it  waa  contended  by  the  conaael  for 
the  deft,  that  there  was  no  case  against  the  deft.  becioM 
amongst  other  objections  it  was  necessary  tbst  tw 
deft,  should  know  that  the  poison  or  noxioos  tiling  < 
intended  to  he  unlawfully  used  or  employed  »il» 
intent  to  procure  the  miscarriage  of  any  wonssi 
whereas  it  was  not  so  intended,  except  by  the  den. 
himself,  to  be  used  at  all. 

I  left  the  facts  to  the  jury,  and  they  betog  satisW. 
as  the  evidence  well  warranted,  that  the  case  •«>  "• 
other  respects  proved,  found  in  answer  to  the  qoestwi* 
of  the  court,  and  in  accordance  with  the  erideuce,  tW 
the  prosecutrix  did  not  intend  to  take  the  snbstaoce  a 
question,  nor  did  any  other  person  except  only  the  JeB. 
himself,  intend  that  she  should  take  it. 

The  jury  then  under  my  direction  found  a  r»™* 
of  guilty,  and  the  court  admitted  the  deft  to  b«l  to 
appear  at  a  future  sessions  to  receive  serntenoe  l» 
necessary),  and  I  now  pray  the  opinion  of  this  honour- 
able court  as  to  Whether  or  not  the  intention  of  say 
other  person  besides  the  deft,  himself  that  the  snbstss* 
should  be  used  to  procure  a  miscarriage  is  """""^ 
constitute  the  oftenoe  with  which  the  defV.  was  chirgeo- 
J.  W.  AUOBT, 
Chairman  of  the  Quarter  SessiooJ. 

T.  W.  Saundas  for  the  wisoner.— The  59Uis«ou« 
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PttOB.] 


In  (ba  Goods  of  Wiluam  Coles. 


[Pbob. 


eoacts  that  whasoerer  iball  procora  any  poison  or 
ooxioas  tbiog  knowing  that  tbs  same  is  intsndsd  to  bs 
UQlawfnllx  uMd  or  employed  with  intent  to  procnra 
the  misearriago  of  anj  woman,  whether  she  be  or  be 
not  with  child,  shall  be  gnilt;  of  a  misdemeanor.  This 
■ectaoD  creates  a  new  offence  and  contemplates  a  case 
only  where  the  procurer  and  the  recipient  hare  the 
same  intant.  Hare  it  is  found  that  the  woman  did  not 
intend  to  take  the  poison.  The  present  case  is  not 
within  the  section,  and  it  may  be  eaim  omiuut. 

EBU^  CX — The  qoastion  is,  whether  or  not  the 
intantian  of  any  other  person  besides  the  deft,  him- 
•elf,  that  the  poison  or  noxions  thing  should  bs  used 
to  procnra  a  misearriage,  is  necessary  to  consulnte  the 
oSeoca  charged  under  the  84  &  3S  Vict.  e.  100,  s. 
95.  We  are  all  of  opinion  that  that  qaestion  must  be 
answered  in  the  negatare.  The  statote  is  directed 
against  the  procuring  or  supplying  of  poison  or  noxious 
things  for  the  purpose  of  procuring  abortion  with  the 
intantion  that  they  shall  be  so  employed,  and  knowing 
that  it  is  intended  that  they  shall  be  so  employed. 
The  daft,  knew  what  his  own  intention  was,  and  that 
was,  that  the  substance  procured  by  him  should  be 
employed  with  intent  to  procure  miscarriage.  The 
caaa  is  therefore  within  the  words  of  the  Act.  We 
confine  our  judgment  to  the  qneetion  submitted  to  us. 
Tb*  eonrietion  will  therefore  ba  affirmed. 

The  fast  of  the  Conrt  concurring, 

CmmeUim  afirmd. 


COtJBT  OF  PBOBATE. 

■eparted  tj  Dr.  Swamt,  of  Doctors' <anmion. 

Jime  23  a%d  July  14. 
(Before  Sir  C.  Cbbsswiu.) 
In  the  Goods  of  Wiluak  Colbs  (deceased). 
OfiaaX  Qtrignw  of  crtdilor  of  ckeeated — Auiffnment 
ifdAU  to  jmrehater— 24  ^  25  Viel.  c.  134,  ».  137 
— ^—iffitment  4y  purchaier — Limited  grant  topur- 
ehutrjrvn  official  attignet. 
A.   w  1813  oMi^M^  certain  bilU  of  txdumgt  and 
$ttgotiablt  intrumentt  to  B.,   icho  wai  in  1833 
adjudicattd  a  bankrupt.     I,    1862,  C,  being  his 
official  auignet,  auigtud  the  «mu  remaining  due 
and  to  become  due  on  the  $aid  bills  ofexAange  and 
negotiable  instruments  to  /).,  as  purchaser  under 
the  Bankntplcy  Act  1861,*.  J37,  and  V.  soldand 
eutigned  them  to  E. 
The  Court  declined  to  make  a  grant  of  administration 
of  the  personal  effect'  of  A.  limited  to  the  aforesaid 
stimt  {the  next  of  kin  of  A.  hoeing  been  cited  and 
net  appearing)  to  E.,  but  made  the  grant  to  D.  as 
atsignee  of  the  official  assignee. 
William  Coles,  lute  of  Mincing-lane,  in  the  city  of 
London,  merchant,  died  in   Feb.  1835  intestate,  leav- 
ing bis  widow  (since  deceased)  and  three  children,  Mr. 
William  Coles,  the  Be».  George  Coles,  and  Mre.  Hale, 
liii  only  nut  of  kin.    Mo  letters  of  admioistrstions  of 
tLe  personal  esute  and  affecU  of  the  said  deceased  had 
lw«n  uken  out  by  any  of  the  next  of  kin,  or  by  any 
other  perton. 

<>o  the  23rd  Jan.  1813  the  fallowing  letter  was 
Itaoded  by  William  Coles,  the  intestate,  to  Meir 
Macnin,  of  New  Broad-street,  in  the  city  of  London, 
mcrebaot: — 

"  Heir  llacnin,  Esq. 
"  Sir, — Your  hsTing  this  day  accepted  two  bills  of 
exchange,  the  one  for  4500/.  at  twelve  months'  date, 
aad  the  other  for  900i  at  twenty-four  montlis'  date, 
Iwth  drawn  by  me  upon  you,  1  do  hereby  undertake  to 
p.<y  to  you  all  and  every  sum  and  sums  of  money  which 
Miall  hare  been  received  by  me  for  or  in  respect  of 
eermin  bilU  of  exciisogc  and  other  negotiable  instru- 
ments this  day  assigned  to  we  uuder  your  directions 


by  the  late  firm  of  J.  and  A.  Anderson  and  Co.,  lo- 
enable  you  to  provide  for  and  take  up  your  said 
acceptances  on  the  same  respectively  becoming  due, 
and  in  the  srent  of  my  not  hiving  received  or  paid 
over  to  yon  a  sum  of  money  equal  in  amount  to  your 
sud  aeoeptaneas  on  theur  respectively  becoming  due,  I  d» 
further  undertake  to  pay  unto  you  at  the  laspectiv* 
times  aforssaid,  out  of  my  own  proper  moneys,  a  moiety 
or  half  of  the  deficiency  of  such  amount,  whatever  the 
same  may  happen  to  ba.  I  do  further  also  agree  anA' 
undertake  that  on  tha  ssid  aoosptaocas  being  taken  af 
and  paid  in  manner  aforeeaid,  that  I  will  deliver  aod< 
assign  over  to  you  such  of  the  sareral  bills  of  az- 
changa  and  other  nsgotiabla  paper  spaafied  ia  the 
schedule  of  the  ssid  assignment  by.  tha  lata  fiim  of 
John  and  Alexander  Anderson  and  Co.  to  me  a» 
shall  ba  in  their  or  my  possesuon  or  custody,  together 
with  all  benefit  to  be  derived  therefrom  on  your 
releasing  ms  from  all  cUims  and  demand*  for  or  i». 
respect  of  the  same. 

"  I  am,  Sir,  yoor  meat  obedient  serrant, 

"  WiLUAM  Colbs.* 

By  nrtne  of  an  indentnre  made  on  tha  SOth  Hey 
1813,  between  Alexander  Anderson,  Alezaoder 
Wilson,  and  George  Wilson,  of  the  first  pari,  the  said 
Heir  Mscnin  of  the  second  part,  and  tha  said  WUlian 
Coles  (the  intestate)  of  the  third  part,  tha  said  iu- 
testata  became  entitled  to  several  bills  of  exchange, 
promissory  notes,  and  other  negotiable  paper  referred 
to  in  the,  above  letter  as  assigned  to  him,  and  all, 
right,  title  and  claim  whatsoever,  bothlegaland  equitable 
and  all  powers  and  remedies  for  the  recovery  of  all  and 
every  the  matters  aforesaid,  in  tmst,  nevertheless,  npoik 
the  happening  of  certain  events  (which  have  all  since 
happened)  for  the  said  Meir  Macnin. 

The  biUs  of  exchange  mentioned  in  the  latter  of  the 
23rd  Jan.  1813  were  duly  paid  by  the  said  Meir 
Macnin  at  matntity  respectively. 

The  said  Meir  Macnin  was  in  Jan.  1833  adjudicated 
bankrupt  within  tbs  iutent  and  meaning  ot  the  law  of 
bankruptcy,  and  Alexander  Brumer  Belcher  (sioo* 
deceased)  and  J.  A.  De  Buck  (also  since  deoesMd)  were- 
dnly  appointed  the  official  and  creditors'  assignees,  and 
Hatton  Hamer  Stansfeld  waa  duly  appointed  the 
official  assignee  under  the  said  Bankruptcy  Act,  in  the 
room  of  A.  B.  Belcher,  deceased. 

The  said  Hatton  Hamer  Stansfeld  on  the  13th  Oct. 
1862  presented  his  petition  to  tha  Court  of  Bankruptcy 
in  London,  whereby,  after  stating  the  bankruptcy  of  the 
said  Meir  Macnin,  and  his  appointment  as  such  as- 
signee as  aforesaid,  and  that  there  then  remained  some 
outstanding  debts  and  other  property  due  and  belong- 
ing to  the  estate  of  the  said  bankrupt  which  could 
not  be  collected  and  received  without  unreasonable 
expense  and  delay  ;  and  that  the  petitioner,  as  such 
assignee  as  aforesaid,  had  subject  to  the  appnibaliou 
and  direction  of  the  said  Court  of  Bankruptcy  con- 
tracted and  agreed  with  Henry  Gma  to  sell  and 
assign  to  him  such  outstanding  debts  and  other  pro- 
perty at  or  for  the  price  therein  mentioned  ;  it  was 
prayed  that  the  said  petitioner  might  be  authorised  to 
carry  out  the  said  contract,  and  to  sell  and  to  assign  the 
said  outstanding  debts  and  other  property,  and  also 
such  of  the  books  of  the  said  bankrupt  relating  to  hi* 
trade,  dealing  and  estate,  as  were  within  possestion  or 
power  of  the  said  petitioner  accordingly. 

On  the  5th  Oct.  1862  the  said  petition  came  on  to 
be  heard  before  the  said  Conrt  of  Bankruptcy,  and  it 
was  ordered  that  the  petitioner,  as  such  assignee  ss 
aforesaid,  be  authorised  to  carry  into  execution  the 
said  contract,  and  to  sell  and  assign  the  said  outstand- 
ing debts  and  other  property  of  the  said  bankrupt 
accordingly. 

By  au  indenture  bearing  date  the  27th  Oot  1862 
and   made  in  pursuance  of  the  said  agreement  and 
under  the  authority  of  the  said  Court  of/'SankraptGi 
Digitized  by  VjOCTvlt: 
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as  tfonaaid,  th«  said  Hatton  Hamer  Stansfeld  did 
«ell,  assign,  and  transrer  onto  the  said  Heniy  Grna,  bis 
-«xeeatora,  administrators  and  assigns,  all  the  outstand- 
ing debts  and  other  propertj  due  and  belonging  to  the 
estate  of  tlie  said  Meir  Macnin,  with  foil  power  and 
antboritr,  but  in  the  name  of  the  said  Henry  Grna,  to 
-ask,  demand,  sne  for,  recoTcr,  receive,  and  give 
«ffectnal  receipts,  releases  and  discharges  for  the  said 
-ootstaodiog  debts  and  other  property,  and  all  right, 
title,  interest,  property,  claim  and  demand  of  him  the 
said  Hatton  Hamer  Stansfeld  into  or  npon  the  said 
outstanding  debts  and  other  property  and  premises 
thereby  assigned  or  intended  so  to  be,  onto  the  said 
Jlenry  Grna,  his  executors,  administrators  and  assigns 
to  and  for  his  and  their  own  use  and  benefit  a)MO- 
■li^tely. 

By  an  indentnre  bearing  date  the  20th  Not.  1862, 
and  made  between  the  said  Henry  Grna  of  the  one 
part,  and  David  Cohen  Macnin  of  the  other  part,  the 
•aid  Henry  Grna  did  assign,  sell  and  transfer  nnto  the 
aaid  David  Cohen  Macnin,  his  executors,  administrators 
and  assigns,  all  the  said  outstanding  debts  and  other 
/property  doe  and  belonging  to  the  estate  of  the  aaid 
Meir  Macnin  with  full  power  and  authority  to  ask, 
<lemaod,  sna  for,  recover,  receive  and  give  effectoal 
noeipts,  nleases  and  discbarges  for  the  same.  To 
have,  hold,  receive  and  take  the  said  ontstanding 
^ebts  and  other  property  and  premises  thereby 
assigned  or  intended  so  to  be,  nnto  the.  said  David 
-Cohen  Macoin,  bis  ezecDtora,  administrators  and 
assigns,  to  and  for  his  and  their  own  nae  and  benefit 
absolntely. 

There  were  still  moneys  dne  in  respect  of  some  of 
the  said  bills  of  exchange,  and  other  negotiable  paper 
comprised  in  the  said  indentnre  of  assignment  of  the 
-SOth  May  1818,  and  there  were  also  still  in  the  bands 
of  certain  of  tbe  official  assignees  of  the  Coort  of 
Bankruptcy  or  other  proper  officers  of  soch  court 
•«ntitled  to  the  custody  thereof,  certain  moneys,  being 
•  dividends  in  respect  of  some  of  tbe  said  bills  of 
«xehange,  promissory  notes  and  other  negotiable 
-paper,  and  which  the  legal  personal  representative  of 
the  said  William  Coles  (the  intestate)  alone  could 
lawfully  sne  for,  recover,  receive,  or  give  a  sufficient 
^discharge  for  respectively ;  but  the  sud  Messrs. 
William  and  George  Coles  and  Mrs.  Hale  have  not,  nor 
4iad  either  or  any  of  them,  as  snoh  next  of  kin  of  the 
said  intestate  William  Coles  as  aforesaid,  any  beneficial 
interest  whatsoever  in  the  matters  hereinbefore  referred 
to  or  any  part  thereof. 

Dr.  Ttoiu,  Q.C.  moved  for  a  grant  of  letters  of 
administration  of  the  persona]  efiects  of  William  Coles, 
'deceased,  to  be  granted  to  David  Cohen  Macnin, 
limited  to  his  right,  under  the  said  indentnre  of  assign- 
ment of  tbe  20th  May  1813,  to  the  dividends  and 
■other  money  dne  or  to  become  dne  or  payable  in 
respect  of  tbe  said  bills  of  exchange,  and  other 
negotiable  paper  thereby  assigned. 

Sir  C.  Ckemwkix.— There  are  two  difficnlties  in 
the  way  of  my  making  the  grant  The  children  of 
WiUiam  Coles  have  not  been  cited  or  filed  consents  to 
the  motion. 

Dr.  Twiu. — The  children  of  tbe  deceased  take  no 
interest  in  tbe  property. 

Sir  C.  Obbsswell. — ^The  next  diffienlty  that  occurs 

to  me  is  this:  can  a  person  who  baa  bought  up  a 

-debt  after  the  death  of  the  party  to  whom  it  was  dne, 

'-thereby  become  entitled  to  a  grant  of  administration  of 

tbe  effects  of  the  debtor  ?    What  is  the  practice  ? 

Dr.  TWff. — ^A  party  cannot  iiy  buying  np  a  debt 
due  from  the  deceased  entitle  himself  to  a  grant  in  the 
■character  of  a  creditor.  But  the  official  assignee  is 
not  clothed  with  the  character  of  a  mere 
'  creditor.  The  whole  of  tbe  bankrupt's  estate 
is  by  Act  of  Parliament  vested  in  faim;  he  is 
enabled  te-aot  in  all  respects  on  behalf  of  tbe  estate. 


In  fact,  he  represents  the  bankrupt  and  bis  otatt,  isd 
as  assignment  made  by  him  should  be  treated  at  a 
assignment  made  by  the  deceased  himself: 

Drev  v.  iMttg  and  olhert,  1  Spinki  Eec  ft  Ai 
Reps.  400. 

Sir  C.  Cbesswxll. — Tbe  case  must  stand  mm  fa 
the  next  of  kin  to  be  cited. 

Jtme  23. — Tbe  next  of  kin  haraig  been  dted  ul 
not  appearing,  the  motion  was  now  renewed. 

Dr.  Taiu. — Meir  Macnin  was  a  creditor  of  Wl- 
liam  Coles,  the  deceased.  Macnin  became  bukrapt. 
His  official  assignee  represents  him,  as  if  he  mi 
alive.  The  official  assignee  has  sold  and  astigntd  tin 
estate  ef  the  bankrupt  to  Henry  Grna,  who  bn 
assigned  it  over  to  David  Cohen  Macnin,  who  is  tk 
person  now  interested  in  the  property  for  wtadi  iMj 
limited  grant  is  required.  He  submitted  the  put 
might  be  made  to  David  Cohen  Macain,  the  next  rf 
kin  not  having  appeared  to  the  citation. 

Sir  C.  CwraswKLL. — I  have  no  authority  to  eiw 
cise  a  discretion  in  this  matter.  If  I  were  to  nub  tb 
grant  to  David  Cohen  Macnm,  the  debts  dne  U « 
bankrupt  after  they  have  been  assigned  by  theoSAI 
assignee  might  bo  sold  twenty  times  over,  ssd  m 
twentieth  assignee  might  come  and  ask  for  the  giat 
If  I  bad  a  discretionary  power  in  tbe  matter,  vi  a 
tbe  exercise  of  it  were  to  make  such  a  grant,  it^ 
pears  to  me  that  it  would  be  a  very  inconvoii«Bt«e« 
of  administering  the  estate  of  deceased  penoM.  ' 
must  reject  the  application. 

Julf  14. — Dr.  rwiM  now  moved  tbe  court  te  dio* 
a  grant  of  administration  limited  to  the  divides* «» 
other  money  dne  or  to  become  dne  and  P*?*f 
respect  of  the  bills  of  exchange  aad  other  mp** 
papers  assigned  to  Meir  Macnin  by  the  inteum* 
May  20,  1813,  to  Mr.  Henry  Grna,  the  assignee  of  l» 
official  assignee  of  Meir  Maonin's  (the  bankrtftt) 
estate.  The  assignment  of  these  debts  was  ni>«  c 
him  nnder  the  anthority  of  the  Court  of  B«iib»!^ 
and  by  the  I37th  section  of  the  Bankrni«J*» 
1861  (24  &  25  Vict,  c  134),  when  tb.  *»  « ' 
bankrupt  have  been  assigned  by  the  official  •»«y' " 
a  purchaser,  such  purchaser  "hall,  by  virtaeof  ui 
assignment,  have  power ««  me  in  his  own  mm* 
the  debts  assigned  to  him,  as  effectnslly  ss  the  u^ 
himself.  H»  submitted  that  the  words  of  thu  «•" 
were  sufficient  to  authorise  the  court  to  make  tb«  p* 
as  prayed.  „    n  » 

Sir  C.  Cresswell  decreed  the  grant  to  Mr.  li»7 


Grna,  as  prayed. 


OOTTBT  OF  BANKStTPTOT. 

Reported  by  A.  A.  Dokia  and  J.  Hoaoix,  tmf^ 
BanrlstersHit-Lsw. 

Tutidaf,  Dte.  14. 
(Before  Mr.  Commissioner  GotJUioW.) 
Ex  parte  Bciuucx,  re  Bcbojek. 
SeaU  112— iJe&ose  from  eutoig—Whm  f^ 
inff  order. 
The  court  mB  not,  m  the  txereue  of  t^J^ffT 
granttdtoit  mda-tJuWilk  tcticm  o/wy* 
soJtdXiM  Ad  1849,  order  the  reltateqfe  t<uirr 
from  euitodg  timpfy  beeaute  crtditari  «*•**•  **7 
ieen  cAose*,  IxA  wiU  hiae  regard  to  •»««'?? 
re/eaie  wiU  be  for  or  agmul  ike  imleruff'' 
eredUore,  and,  if  required,  mtt  s"!*  f*"*" 
attigneee  to  investigate  hit  ajairt.  ^ 

Release  from  custody.  The  bankrupt  was  desenw 
as  a  genUeman  residing  in  Great  Jsmes-sWe^  wj- 
ford-row.  Being  in  cnstody,  be  executed  a  «J*"2 
tbe  192nd  section  of  the  BsnkmptCT  Aet  IWl'TT 
deed  having  been  duly  regUterod,  he  tpi*^^  7. 
release.  Tbe  applicaUon  having  been  »^J">^^ 
abandoned  the  proceedings  nnder  the  deed,  ana 
Digitized  t^ 
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aSjodieatad  baokrapt  apon  his  o«n  petition.  He 
nagleeted  to  file  the  statement  of  debts,  &c.,  required  bj 
<tha  93rd  iecdoD  of  the  Act,  and  the  4  th  of  the  Genenil 
Orders  1861,  wbereopon  his  petition  was  dismissed. 
M»  then  presented  a  second  petition,  and  accompanied 
it  with  the  reqaisite  statement.  Several  applications 
were  made  for  bis  release  under  the  1 12th  section  of 
tha  Consolidation  Act  1849  ;  but  the  Court  refused  to 
celease  bim  until  after  the  choice  of  assignees. 

The  meeting  for  the  choice  took  place  on  the  6th 
inst.,  when  a  creditors'  assignee  was  dnly  chosen. 

Sargood  now  applied  for  the  bankrupt's  release  from 
-cnstodj. — An  assignee  having  been  chosen,  the  court 
would,  in  conformity  with  its  usual  practice,  order  the 
-diachai^  of  the  debtor  from  prison. 

BagUg  and  Reed  opposed  the  application  upon  two 
:^onnds :  first,  that  the  statement  of  debts  filed  under 
the  bankruptcy  diSered  matetially  from  that  filed 
onder  the  deed ;  and,  secondly,  that  there  was  reason 
to  beiiere  that  the  bankrupt  wonld,  if  rele.ised  without 
1>ail,  never  render  any  assistance  to  his  creditors,  but 
^roald  quit  the  conntry.    They  referred  to 

Ex  Borle  Stuart,  r«  Waugh,  9  L.  T.  Rep.  N.  S. 
466,  L.  C. 

Sargood  in  reply. 

Mr.  Commissioner  Goulbubs. — There  is  one  fallacy 
'which  runs  through  the  arguments  of  the  learned 
■ooonsel  in  this  ease,  and  from  which  I  entirely 
diaaent,  namely,  that  this  statute  confers  upon  every 
bankrupt  debtor  who  is  in  custody  an  absolnte  right  to 
V  at  once  released.  I  believe  the  statute  waa  framed 
without  reference  to  any  such  right,  for  if  it  had  been 
inteaded  by  the  statute  to  give  such  absolute  right  to  be 
niaased,  it  would  have  been  so  stated,  and 
Hha  112th  lectioa  wonld  have  been  somewhat 
in  this  form :  Every  bankrupt  debtor  who  has 
«nrrendered  and  who  is  in  prison,  "•hall"be  dis- 
-charged ;  not  "  may  he,"  as  the  words  now  stand. 
%nt  in  the  imperative  "  shall."  When  the  Legisla- 
tur*  nsed  the  word  "  may  "  it  waa  plain  that  it  did  not 
'Qonfer  au  absolute  right  upon  the  debtor,  bnt  annexed 
impliedly  sna>  conditions  as  the  court  in  ita  discretion 
ahoulJ  think  right.  I  agr«e  that,  since  the  passing  of 
«he  Act  of  1861,  the  >~otioe  has  been  to  treat  the 
■word  "  may  "  aa  "  shall,"  ana  ^  if  the  statute  gave 
an  aBeolttte  right  of  release  to  the  debtar,  and  thut  the 
notion  has  been  that  e<ery  debtor  who  is  in  prison  has 
^u)  absolnta  right  to  his  release,  and  that  be  has  only 
to  go  the  court  and  say,  "  I  am  in  prison  as  a  debtor  ; 
il  have  petitioned  the  court,  and  have  surrendered,  now 
let  me  ont."  Bnt  I  think  differently,  and  that  the 
Act  was  framed  eatirely  with  reference  to  the  bankmpt 
auid  his  creditors;  that  it  means  that  the  bankrupt  who 
is  in  custody  shallonly  be  released  if  the  commlasioner  shall 
think  fit,  and  that  it  givea  the  commissioner  an  absolute 
4liicretion,  what  the  L.  C.  called  a  singular  and  extra- 
ordinary power,  which  the  court  may  exercise  accord- 
>jng  to  its  discretion.  The  question  is  not  one  merely 
between  the  creditor  and  the  debtor,  for  the  oonrt  has 
jiothiog  to  do  with  the  manner  in  which  the  debt  has 
been  contracted,  unless  it  is  a  debt  arising  ont  of  a 
tort,  or  in  which  there  is  fraud,  in  which  case  the 
<onTt  is  prohibited  from  releasing  the  bankrupt.  What 
the  court  has  mainly  to  regard  is  whether  this  bank- 
rapt's  release  will  ba  for  or  agmnst  the  interests  of  the 
creditors.  Who  is  to  tell  us  that  ?  Is  the  court  to 
collect  it  at  once  from  the  fact  of  the  bankrupt  having 
•umndered  to  his  bankruptcy  ?  It  would  be  idle  to 
aay  so.  What  means  has  this  court  of  judging  before 
assignees  are  chosen  7  The  bankmpt  is  indeed  obliged 
to  file  tha  interim  account,  bnt  that  does  not  tell 
oa  much ;  it  gives  no  dates,  and  all  the  court  can 
learn  from  it  is  that  tha  debtor  states  he  has  con- 
tracted a  certain  amount  of  debt.  It  is  for  the 
aasigneet,  when  chosen,  to  say  whether  they  will  con- 
aeat  to  the  bankrupt's  release;  or  rather,  whether  or 


not .  it  is  for  the  interest  of  the  creditors  that  ho 
should  be  released.  In  this  case,  it  is  true,  an  assignee 
has  been  chosen,  bnt  that  was  only  on  Tuesday  Ust. 
The  circumstances  of  the  case  are  very  peculiar,  for  the 
bankmpt  executed  a  deed  and  failed  to  carry  it  into 
efiect.  Ha  then  petitioned  this  coort,  the  first  pe- 
tition was  dismisMd,  and  he  comes  here  upon  a 
second  petition.  The  creditors  are  differently 
stated  under  the  deed  from  what  they  are  under  tha 
bankraptcy.  This  bankrupt's  description  shows  all 
manner  of  residences,  and  there  ia  not  one  farthing  of 
assets  to  meet  debts  amounting  to  30002.  and  npwards. 
Again,  may  he  not  have,  indeed  it  is  alleged  that  h« 
has,  reversionary  interesta  which  it  is  very  important 
should  be  looked  into?  He  may  have  accming 
rights,  in  respect  to  which  it  is  essential  that  he  shonltl 
be  forthcoming  to  give  information  to  bis  assignee!). 
Those  who  represent  the  creditors  must  not  be  de- 
prived of  his  assistance,  and  must  have  ample  time  to 
conduct  the  inquiry.  The  order  I  make  is,  that  it 
appearing  to  the  court  that  the  assignees  want  time  to 
investigate  the  affairs  of  this  bankmpt,  and  to  ascer- 
tain if  he  entitled  to  any  reversionary  or  other  in- 
terest, I  adjourn  this  application  to  the  examination  ■ 
meeting.  If  in  the  meantune  he  can  give  bail,  I  will, 
in  conformity  with  the  decision  of  Mr.  Commissioner 
Holroyd  in  Jle  Waugh,  a  decision  approved  by  the 
L.  C,  as  discreet  and  proper,  release  him  on  finding 
two  sureties  in  1001,  each,  and  himself  in  200iL 

Ordir  acoortUitgtj/. 


Thurtdag,  Dte.  17. 

(Before  Mr.  Commissioner  Fake.) 

Ex  parte  Hasmoocb  ahd  othbrs  (Trustees), 

re  Ballad  and  Bowmak. 

24  4  25  Vict.  c.  134,  «.  197  and  1Z7— Trial-deed— 

ScJe  of  booh-debtt  and  gooda'M — Jurudictton. 
Tie  court  hat  Juriididion,  under  the  I97(A  and  \3'th 
$ecttont  of  tie  Bankrup(cy  Act  1861,  upon  tha 
appliaUion  of  the  tnuttei  under  a  deed  executed 
and  rejittered  in  oonformilg  with  the  192n(i  and 
following  eeetiont,  to  order  tie  book-debts  and  good- 
mil  of  the  btttinei$  <if  the  debtor  to  be  sold  bg 
private  contract. 

Trust-deed.  J.  Ballad  and  T.  H.  Bowman,  by  deed 
dated  the  26th  Oct.  1863,  conveyed  to  £.  Mannooeh 
and  others  all  Huit  partnership  estate  and  effects 
absolutely,  to  be  applied  and  administered  for  the 
benefit  of  all  their  oreditora  in  like  manner  as  if  they 
had  been  duly  adjudged  bankrapts;  bat  the  deed  con- 
tained no  power  whereby  the  trustees  could  dispose  of 
any  portion  of  the  debtors'  property  conveyed  by  tha 
dead,  which  oonsisted  partly  of  book-debts  and  the 
goodwill  of  theu:  businees.  The  trustees  having,  with 
consent  of  the  creditors,  at  a  meeting  convened  fur  tb« 
pnrpose,  arranged  to  dispose  of  the  book- debts  and 
goodwill  by  private  oontraot,  npon  terms  very  bene- 
ficial to  the  estate,  an  application  waa  now  made  for 
an  order  aanctioning  the  arrangement,  and  directing 
that  it  might  be  carried  into  effect. 

By  the  137th  section  of  the  Bankruptcy  Act  1861 
it  is  enacted  that  at  any  time  after  the  expiration  of 
twelve  months  from  adjudication,  or  at  any  earlier 
period  with  the  approbation  of  the  court,  the  assignees 
may  sell  by  auction  or  tender,  or  with  the  sanction  of 
the  court  by  private  eontmct,  tU  and  every  of  tbo 
book-debta  due  or  growing  due  to  the  bankrupt,  and 
the  books  relating  thereto,  and  the  goodwill  of  his 
trade  or  business,  and  assiga  the  same  to  the  pur- 
chaser. 

Sargood,  on  behalf  of  the  trustees  under  the  deed, 
applied  ex  parte  for  the  court  to  sanction  the  dispoaa 
of  the  book-debts  and  goodwill  of  the  debtors  in  tbur 
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£x  parte  T.  Phillips  and  othkbs,  re  M.  Phillips  and  W.  M.  Phillips. 

[Baxk, 

biuinen,  nnder  the  propoiml  arrangemeot.  Hn  re- 
ferred  to  sect.  197  of  the  Bankruptcy  Act  1861, 
whereby,  after  registration  of  a  deed,  the  parlies 
thereto  were  made  subject  to  the  jurisdiction  of  the 
Court  of  Bankruptcy,  and  the  trostees  aod  creditors 
were  to  have  the  same  powers,  rights  and  remedies, 
with  respect  to  the  debtor,  his  estate  and  effects,  and 
tha  collection  and  recovery  thereof,  as  assignees  and 
creditors  have  under  a  bankruptcy.  He  also  referred 
to  sect.  1!I7,  and  submitted  that  the  court  had 
jurisdiction,  nnder  thsM  saotions,  to  make  lbs  order 
aaked. 

Mr.  Commisuoner  Fabr  considered  that  ha  had 
jurisdiction,  and  made  the  order  accordingly. 


BRISTOL. 

Tu»$iat,  Dte.  15. 

(Before  Mr.  Commiasiooer  Hill.) 

Xx  parte  T.  Philups  akd  otueks,  re  M.  Philufs 

AND  W.  M.  Phillips. 
Bankrupt  firm — Proof  by  $wrttiet — iVo  priritg  of 

contract. 
Surttiet  under  a  bond,  having  paid  the  debt  due  from 
the  principal,  cannot  prove  in  retpect  of  such  debt 
against  the  batthntpt  firm  of  which  the  principal 
debtor  it  a  member,  without  first  ettabKahing  some 
contract,  expreu  or  implied,  on  the  part  of  the 
payeee  under  the  bond  mth  the  principal  debtor  that 
he  ihould  lend  the  monefi  of  the  payees  to  the 
firm. 

Proof.  The  bankrupt  M.  Phillips  waa  the  treasurer 
«r  the  Bridgend  and  Cowbridge  Union,  in  the  county  of 
Glamorgan;  and  as  snoh  treasurer  he,  as  principal, 
together  with  T.  Phillips,  £.  Smith,  J.  Smith,  W. 
Smith,  and  T.  I<ongher,  his  stireties,  in  the  month  of 
July  1858,  entered  into  a  bond  to  the  goardians  in  the 
sum  of  2000t.  (or  the  diligent  and  faithful  discharge  of 
the  duties  of  his  office  in  regard  to  the  "  receipt  and  pay- 
ment of  moneys  on  behalf  of  the  said  guardians,  and  ac- 
counting for  the  same,  as  well  as  in  all  other  respects 
whatsoever,"  and  covenanting  that  he  sfaonid  "faithfully 
discharge  all  the  trusts  to  be  reposed  in  him  in  virtue 
of  the  said  office."  He  also  carried  on  the  trade  of 
maltster,  spirit  merchant,  and  licensed  victualler.  He 
received  moneys  from  time  to  time  on  behalf  of  the 
union,  and  paid  them  to  his  account  with  his  bankers 
without  diatinguishing  between  such  moneys  and  pay- 
ments made  from  the  receipts  of  his  trade  and  from 
other  sources.  In  Hay  1861  he  took  his  nephew,  W. 
H  Phillips,  the  other  bankrupt,  into  partnership.  The 
uephew  knew  that  the  uncle  was  treasurer  to  the  union, 
and  sometimes  received  moneys  for  it,  which  he  stated 
he  invariably  paid  over  to  his  imde.  It  was  not  in  the 
nephew's  department  to  keep  the  books  of  the  trade, 
and  it  did  not  appear  that  ha  knew  the  terms  upon 
wliich  the  union  moneys  were  paid  into  the  bank,  or 
the  manner  in  which  tbey  were  drawn  out.  He  never 
drew  ehrques.  At  the  date  of  the  bankruptcy  the 
balince  in  favour  of  the  guardians  of  the  union 
amounted  to  the  sum  of  1SS3/.  The  sureties  to  the 
bund  thereupon  paid  the  amount  to  the  obligees,  and 
now  tendered  a  proof  for  the  amount  against  the  joint 
estHle. 

S(on«  appeared  in  support  of  the  proof. — He  sub- 
mitted that  the  treasurer  was  a  tmstee,  and  that  a 
difffrent  rule  applied  with  i«ference  to  proofs  regarding 
trutt-funds  to  that  which  prevailed  in  regard  to 
moneys  not  clothed  with  such  a  character.  He  cited 
Ex  parte  Waison,  2  V.  &  B.  414;  * 

Smith  V.  Jameson,  5  T.  B.  601 ; 
Harsh  v.  Keating,  1  Bing.  N.  C.  198  ; 
Ex  parte  JMland,  1  H.  &  A.  570  ; 
Exparte  Woodin,  3  M.  D.  &  D.  399. 
Abbott,    for    the    assignees,    maintained  that    the 
treasurer  was  not  a  trustee^  and  that  even  if  he  were 


no  liability  in  this  particular  case  attached  to  the  joint 
estate.     He  cited 

Montefiore  v.  Uoyd,  9  L.  T.  Bep.  N.  S.  330. 

Stone  in  reply. 

Hr.  Commissioner  Hill. — It  is  not  made  clear  t» 
me  that  the  younger  bankrupt,  the  nephew,  knew  the 
terms  upon  which  the  moneys  of  the  imion  were  paid 
into  the  bank,  or  the  manner  in  which  tbey  were 
drawn  out.  He  never  drew  cheques,  nor  was  it  in  his 
department  to  keep  the  books  of  tbe  firm.  The 
evidence  of  his  knowledge  that  tha  moneys  of  the  nnioa 
were  mixed  with  those  of  the  firm  is  not  satisfactory 
to  my  mind.  Neither  does  it  appear  that  the  guirdiaaa 
were  cognisant  that  their  moneys  wan  so  treitod. 
Now  it  is  quit*  clear,  that  imtil  it  can  be  established 
that  the  treasurer  was  a  trustee,  the  nephew,  even  if  he 
had  clearly  known  that  the  moneys  were  part  of  the^ 
union  funds,  will  not  be  shown  to  have  been  answerabl* 
to  the  union  unless  the  guardians  had  entered  mto  m. 
contract,  express  or  implied,  with  their  treasurer,  that 
be  should  lend  their  moneys  to  the  partnership.  la 
the  absence  of  any  such  contract  the  money*  weald 
only  create  a  debt  from  the  firm  to  tbe  treasurer. 
Consequently,  nnless  the  moneys  are  part  of  a  tnut- 
fund,  the  first  step  towards  the  proof  of  a  joint  debt 
cannot  be  taken.  It  is  equally  clear  that  the  sureties 
would  not  be  liable  for  a  loss  to  tbs  union  occasioned 
by  the  bankruptcy  of  the  firm,  as,  to  n>e  the  langna)^ 
of  Lord  Ellenborougb  in  Bdlairs  T.  Ebsworth,  3  Ounp. 
453,  they  have  not  guaranteed  the  "  integrity'*  of  lli« 
firm,  but  only  that  of  the  treasurer,  including,  of 
course,  in  the  term  integrity,  not  only  upright  eondnor 
but  solvency.  Then  is  tbe  treasurer  of  a  poor-kw 
union  a  tmstee  ?  I  think  not.  In  support  tt  the 
proof  the  language  of  the  bond,  which  speaks  of  tnuts- 
reposed  in  the  treasurer,  was  relied  on.  But  a  trust 
does  not  necessarily  imply  a  trustee,  in  the  strict  sense 
of  the  term,  otherwise  every  servant  would  fill  tbe- 
character  of  tmstee  of  his  master's  property.  To  crests 
such  a  trust  as  will  enlarge  or  otherwise  vary  tbe  lif^t 
of  proof,  I  am  of  opinion  there  must  bo  a  cww  V 
trust ;  that  is  to  say,  there  must  be  a  b»»«fia'»l  owi.er 
represented  by  a  party  who  has  a  l"*"!  ti'l'i  which  te 
can  maintain  even  against  ""ol"  owner.  Trusteo 
commonly  so  called  can  «iaintain  such  a  title  against 
their  cestuis  que  trust,  and  so  can  assignees  of  » 
bankraptcy,  «»  agsinst  the  general  body  of  creditors, 
bnt  this  treasurer  had  no  rights  as  agiunst  tbe 
guardians.  He  was  simply  their  agent.  They  mif:bt 
have  enforced  payment  of  all  their  moneys  in  bis 
hands  as  freely  and  fully  as  a  master  can  enforce 
payment  from  his  clerk  or  servant  The  estate  whid> 
a  cestui  que  trust  has  in  the  property  of  which  he  is 
beneficial  owner  is  not  a  legal  but  only  an  equitable 
estste  his  remedy  lying,  not  in  sction  at  law,  but  onlr 
by  subpoena  in  Chancery.  Whereas  the  guardian* 
might  at  any  moment  have  maintained  an  action 
against  tbe  treasurer  for  the  whole  balance  of  the 
account  between  them.  Probably,  too,  it  might  be 
argued  that  the  relaxation  of  the  rales  by  whidi 
proofs  are  regulated  in  ordinary  cases  is  in  favonr 
of  cestuis  que  trust  only  will  not  be  extended  to 
strangers  j  this  relaxation  hsd  its  origin  in  tbe  dam 
to  indulgence  possessed  by  this  class  of  beneficial 
owners,  as  arising  out  of  the  infirmity  of  their  power  to 
protect  their  interests.  Tbe  judgment  of  the  coort 
must  therefore  be,  that  the  proof  is  rejected  as  against 
the  joint  estate,  the  only  form  in  which  it  has  be«» 
tendered.  Proof  rejected. 
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COXTBT  OF  COJaMON  BENCH. 

Seportcd  by  V.  Mato  and  Lchlkt  Svitb,  Ewira.,  BarrlBtera- 
at-lAvr. 


Monday,  Nov.  16. 
Bobbins  (Admiaistratriz)  v.  JosBS. 

Bifhwm/ — Repairs — Dedication — Liability  for  death 
by  reason  of  want  of  repair — 5  ^  6  Witt.  4,e.  50 — 
9  #  10  Vict.  c.  93. 

mu  pU.  was  the  widow  and  admimstratrist  of  a  person 
who  met  his  death  under  the  following  circumstances. 
The  roadway  leading  to  a  bridge  over  a  river 
approached  the  bridge,  which  was  necessarily  at  a 
Ugher  level  than  Vie  river  banks,  by  means  of  a 
■  causeway  springing  at  a  considerable  distance  from 
the  bridge.  A  row  of  homes  stood  upon  ike  original 
■level  of  the  ground,  and  ran  parallel  to  the  cause- 
vay,  leaving  a  gulf  or  space  between  the  houses  and 
the  retaining  wall  of  the  causeway.  This  space 
belonged  to  the  owners  of  the  houses  and  was  used 
for  areas.  The  houses  were  dioided,  or  capable  of 
being  divided,  into  two  distinct  daelliags,  the  lower 
part  of  each  building  having  an  outer  door  opening 
into  a  street  on  the  lower  level,  andthe  upper  part 
haring  an  outer  door  opening  upon  the  causeway 
leading  to  the  bridge.  The  mhaiitants  of  the  upper 
.part  went  in  and  out  by  that  door,  getting  to  and 
from  the  street  by  walking  over  a  structure  consisting 
of  fiags  and  gratings  bridging  over  the  gulf  or 
space  between  the  houses  and  the  causeioay. 
The  gratings  were  not  attached  to  the  houses,  but 
tsere  fixed  in  the  centre  of  the  fagging,  and  served 
the  double  purpose  of  being  walked  upon  and 
letting  light  through.  The  part  of  this  structure 
lying  between  the  doors  and  the  roadway  was 
Jhgging,  so  that  it  was  not  necessary  to  walk  upon 
the  grating  in  order  to  get  to  the  houses.  There 
was  a  flagged  foot  paveimnt  between  the  edge  of  the 
.  Aagging  and  grating  and  the  carriage-way  on  the 
^-x  level  with  the  fagging  and  grating.  Between 
U  and  ikefiagging  and  grating  there  was  a  narrow 
etrip  of  gryel.  The  road  on  the  causeway  was  a 
common  highway  to  be  repaired  by  the  parish. 
Before  the  General  ttighway  Act,  the  flagging  and 
grating  hod  been  dediealtd  u>  the  public  and  used 
as  part  of  the  highway,  and  combtued  so  up  to  (he 
lime  of  the  accident.  The  deft,  was  tenant  of  one 
of  the  houses  under  the  owner  of  the  fee-simple 
for  a  term  of  years  assigned  to  him  before  and 
vested  in  him  at  the  lime  of  the  accident.  Whilst 
he  was  in  possession,  the  flagging  and  grating  became 
or  were  out  of  repair  and  insufficient,  whether  con- 
sidered as  a  passage  to  the  houses  or  as 
pari  of  a  public  path,  having  regard  to  the  tendency 
of  persons  to  colled  in  crowds  in  or  near  such  ways 
upon  extraordinary  occasions.  The  deft,  had 
stotice  of  this  from  the  parish  before  the  accident, 
but  did  no  repairs.  He  afterwards  underlet  one  of 
the  houses  to  a  person,  who  again  underlet  the 
premises  to  another  who  let  the  rooms  to  lodgers. 
A  crowd  having  collected  upon  one  of  the  gratings, 
in  consequence  of  the  attempt  of  a  bailiff  to  break 
into  the  house,  and  the  deceased  who  had  been 
beckoned  by  one  of  the  lodgers  being  engaged  in 
pushing  his  way  through  the  crowd,  the  grating 
and  a  portion  of  the  flagging  gave  Way  and  tie 
deceased  and  others  fell  down  into  the  area  and 
the  deceased  was  killed.  The  fall  of  the  grating 
and  flagging  was  caused  by  its  insufficiency  and  by 
the  weight  of  the  extraordinary  crowd.  The  actum 
was  brought  by  the  pit.  under  9^10  Vict.  c.  93, 
on  behalf  of  herself  and  her  child  to  recover  da- 
mages fur  the  lou  of  her  Itusband: 
Seld,  that  if  the  passage  over  the  area  was  to  be 
considered  as  a  private  way  to  the  house,  the  deft. 


was  not  liable,  he  not  being  the  occupier ;  and  that 
if  it  was  to  be  considered  as  a  public  way  the 
defl.  was  not  liable,  the  gv^f  not  being  caused  by 
excavations  made  by  him;  and  that  the  deft,  was  not 
Uttbk  to  repair  on  the  ground  that  the  structure 
which  gave  way  was  beneficial  to  him  as  proprietor 
of  the  houses!  and  generally  that  the  action  was 
not  maintainable. 
Ilahcr  V.  Prowsa  approved. 

Declaration.— For  tliat  the  deft,  was  owner  and 
poiuessed  of  certain  housea  and  premises  and  a  certaia 
area  in  front  of  and  parcel  of  the  lame  immediately  nd- 
joining  and  ander  a  certaia  common  and  pnblic  font> 
way.  And  the  said  area  was  covered  and  protected 
with  and  by  an  iron  grating,  and  it  was  the  doty  of 
the  deft,  at  all  times  to  Iceep  and  maintain  the  said 
area  and  grating  in  good  and  safficient  repair  so  that 
persons  passing  over  and  along  the  said  footway 
might  not  he  in  danger  of  falling  into  the  said  are*. 
Yet  the  deft,  wrongfally  permitted  the  same  to  be  and 
continue,  and  the  same  were  and  continaed,  in  a  di- 
lapidated, decayed,  dangerous  and  unsafe  state  and 
condition,  to  the  danger  of  persons  lawfully  passing 
over  and  along  the  said  common  and  pnblic  footway. 
And  the  deft.,  well  knowing  the  premises,  demised  and 
let  his  said  houses  and  boildinga,  and  the  said  ares  and 
gratings,  in  the  same  state  and  condition,  to  certain  other 
persons,  to  wit,  S.  A.  Jeffs  and  A.  JoCSs,  and  wrongfully 
suffered  and  permitted  the  said  area  and  grating  to  be 
and  continue,  and  kept  and  maintained,  and  continned, 
kept  and  maintained  the  same  in  the  same  state  and 
condition  until  the  happening  of  the  grievance  herein- 
after mentioned.  And  the  said  E.  A.  Bobbins,  de- 
ceased, afterwards,  to  wit  on  the  iOtb  Feb.  1863,  was 
lawfully  passing  over  and  along  the  said  common  and 
public  footway,  as  he  lawfully  and  properly  might,  and 
by  reison  of  the  said  dilapidated,  decayed,  dangerousaud 
unsafe  state  and  condition  of  the  ssid  area  and  grating, 
thesarae  fell  in,  and  the  said  G.  A.  Bobbins  was  thrown 
down  into  the  said  area,  wheteby  he  was  severely  hurt 
and  injured.  And  by  reason  of  the  said  injuries  thereby 
occasioned  to  him  as  aforesaid,  the  said  £.  A.  Bobbins, 
afterwards  and  within  twelve  calendar  months  next 
before  the  bringing  this  suit,  died.  And  the  pit.  sues  as 
administratrix  as  aforesaid  for  the  benefit  of  her  the 
said  widow,  and  Louisa  Jane  the  child  of  the  said  E. 
A.  Bobbins,  deceased,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided. 

Fleas: I.  Not  guilty.    2.  That  the  said  area  was 

not  immediately  adyoining  or  under  acommon  and  public 
footway  as  alleged.  3.  That  the  said  E.  A.  Bobbins  was 
not  lawfully  passing  over  or  along  the  said  common 
and  public  ftwtway  as  alleged.  4.  That  persons 
passing  in  and  along  the  said  footway  were  not,  at  the 
time  the  deft,  was  possessed  of  the  said  houses  and 
premises,  and  of  the  said  area,  in  any  danger  of 
falling  into  the  said  area.  5.  That  the  said  area  and 
grating  was  no  part  of  the  common  and  public  foot- 
way, and  that  at  the  said  time  when,  &c,  the  said 
E.  A.  Bobbins  unlawfully,  and  of  his  own  wrong  with 
others  broke  and  entered  the  said  grating,  houses  and 
prtmises,  and  he  and  others  were  unlawfully  crowding 
thereon,  and  by  reason  thereof  the  said  grating  fell  in, 
and  the  said  E.  A.  Bobbins  was  thrown  down  and 
injured  as  in  the  declaration  mentioned.    Issue. 

At  the  trial  before  Willee,  J.,  at  the  sittings  ia 
Middlesex  after  Michaelmas  Term  1862,  it  was  proved 
that  the  death  of  the  deceased  was  caused  by  the 
giving  way  of  a  grating  in  the  public  way  leading  from 
the  south  end  of  WaUrloo-bridge.  The  grating  wsa 
in  front  of  •  house  of  which  the  deft,  was  lessee  for  a 
term  of  years,  and  which  he  had  snblet  to  a  persoa 
who  again  nuderlet  it  to  a  person  who  let  the  rooms 
out  to  lodgers.  The  facts  connected  with  the  history 
of  the  premises  snd  with  the  occurrence  of  the 
accident,  so  far  as  they  were  considered  by  the  oooit 
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to  be  material  to  the  decution  of  tbs  ciue,  are  aet  out  in 
the  jadginent  of  tk«  cuart.  There  wiis  a  considerable 
ooD&ict  of  evidence  at  the  trial  as  to  tke  state  of 
repair  of  the  graliag  nnd  the  cause  of  the  accident, 
and  nltimatel;  Willes,  J.  left  ten  queetioaa  to  the  jury, 
which  with  the  answers  retamed  to  them  by  the  jury 
were  as  tallows : — 

1.  Was  there  a  nuisance  causing  danger  to  persons 
lawfully  using  the  highway,  eren  considered  as  bounded 
liy  the  retaining  wall  t    Antaer. — Yes. 

2.  Was  there  a  nniaance  causing  danger  to  persons 
lawfully  passing  from  the  highway  to  the  bouses. 
Amwer. — Yes. 

3.  Was  the  flagging  or  grating  in  a  reasonably  fit 
.W     state,  baring  regard  to  the  safety  of  persons  osing  the 

highway  ?     Antteer. — No. 

4.  Was  it  in  a  reasonably  fit  state,  having  regard  to 
the  safety  of  persons  going  to  and  from  the  bouses  ? 
Aatwer. — No. 

5.  Was  it  ia  a  reasonably  fit  state  for  persons  to 
atand  or  walk  upon  in  auy  seuse  ?  Atuwer. — Not  in 
the  sense  of  a  crowd  always  liable  to  be  gathered 
together  when  it  was  used  as  a  public  highway. 

6.  Was  the  accident  occaiiion(^  by  an  extraordinaiy 
crowd,  or  by  the  improper  state  of  the  flagging,  or  by 
both  conjoined  ?     Antwer. — By  both. 

7.  Was  the  deceased  guilty  of  any  negligence  or 
misconduct  contribnting  to  the  accident  i  Antwer. — 
No. 

8.  Was  he,  when  he  fell,  Iswfnlly  osing  the  place  to 
get  from  the  road  to  the  house  ?    Amtoer. — Yes. 

9.  Was  it  a  public  highway  ?  Amwer. — Used  as 
such  by  dedication. 

10.  Do  you  find  your  verdict  for  the  pit.  or  the  deft.  ? 
.^Mver.— For  the  pit,  with  280t  damages,  to  be 
portioned  into  2002.  for  the  widow,  and  SOL  for  the 
child.      , 

A  verdict  baring  been  entered  for  the  pit.,  and  a 
rule  nut  having  been  obtained  by  the  deft,  to  enter  a 
nonsnit  pursuant  to  leare  reserved,  or  for  a  new  trial 
on  the  ground  that  the  rerdict  was  against  the  weight 
of  the  eridence, 

Coleridge,  Q.C.  and  J.  Martin  showed  cause. 
iMth,  Q.C.  supported  the  mle. 
In  the  course  of  the  argument  the  following  cases 
were  cited: — 

aabnm  r.  Bentley,  Ry.  &  M.  189 ; 

Keg.  T.  PetUey,  1  A.  &  E.  328 ; 

Sich  r.  Bcuterjield,  4  a  B.  783  ; 

Todd  V.  Flight,  30  L.  J.,  C.  P.,  21 ;   3  L.  T.  Rep. 

ll.S.325i 
Bitiop  V.  The  Trvatttt  of  the  Bedford  Charitg, 
29   L.  J.,   53,   Q.  B.  J  1    L.   T.   Kep.  N.  S. 
'^  214; 

Fieher  v.  Proase,  and  Cooper  v.  Walter,  2  B.  & 
8.770;    31  L.J.  212,  Q.B.;    6  L.  T.  Bep. 
N.S.  711; 
Bamet  v.  Ward,  9  C.  B.,  392 ; 
JUg.  V.  WaUs,  1  Salk.  357  ; 
BowueU  r.  Smga,  7  C.  B.,  N.  &,  731 ;    I  L.  T. 

Rep.  N.  S.  440 ; 
Corbg  V.  BiU,  4  C.B.,  N.  S.,  556; 
BokA  V.  Smith,  7  H.  &  N.  736;  6  L.  T.  Eep. 

N.  S.  158  ; 
Beg.  r.  St.  Benedict,  4  B.  &  A.  447 ; 
Le  Neve  r.  Vtttrg  of  UOt-end  Old  Town,  8  E. 

&B.  1054; 
BajiUy  r.  Wolverhmmton  Walenoorht  Compami, 

6  H.  &  N.  241  ; 
Lade  v.  Sh^herd,  2  Stra.  1004 ; 
CormwtU  f.  Commiteionere  of  Sewer;  10  Ex. 

"li 
SoierU  V.  Bunt,  15  Q.  B.  17 ; 
Bardcattle  v.  South  TorkMre  Raitway  Compam, 

4H.&N.  67;  28L.J.  139,Ei.} 
Brock  r.  Copeland,  1  Esp.  203 ; 


Coupland  v.  Bardingham,  3  Camp.  398  ; 
Bateman  v.  Bluek,  21  L.  J.,  406,  Q.  B. 

Cnr.ttde.rtU. 
Nov.  16. — WiLUES,  J.,  read  the  judgment  of  tbe 
court.  This  was  an  action  brought  by  the  adminis- 
tratrix of  one  Bobbins  to  recover  damages  under  Lord 
Campbell's  Act,  for  the  intestate's  death.  Tut 
death  took  place  in  oooseqnencs  of  the  pnng  waf 
of  a  portion  of  the  east  side  of  the  public  way  leading 
to  the  south  end  of  Waterloo-bridge.  Th^  o^wbidi 
gave  way  consisted  of  flagging  and  grftpBrVtr  tin 
area  of  one  of  the  houses  at  the  side  otjj^toii  ij 
the  default,  as  it  is  alleged,  of  the  deft.  The  maferiil 
facts  are  as  follows :  Waterloo-bridge  wu  ooaslncted 
nnder  Acts  of  Parliament  passed  in  the  53rd,  i6tli 
and  58th  years  of  Geo.  3,  and  waa  finished  in  1817. 
It  was  necessarily  constructed  so  that  the  roadwif 
should  be  at  a  level  much  higher  than  the  rivet  buki, 
and  in  order  to  give  acoass  to  the  roadway  of  tbt 
bridge  BO  constructed,  the  road  leading  to  the  welh 
end  of  the  bridge  approaches  it  upon  a  hiiih  cant- 
way  springing  at  a  considerable  distance.  For  some 
distance  from  the  bridge  persons  passing  alon{  tin 
causeway  are  protected  against  the  danger  of  falGig 
over  the  side  by  a  parapet  wall,  or  continnatioo  n>- 
wards  of  the  retaining  wall  of  the  causeway.  This 
wall  is  continued  up  to  a  row  of  houses  (of  which  the 
defL  is  the  lessee),  and  then  oeasts.  This  ro*  of 
houses  stands  npon  the  original  lerel  of  the  gnnnl 
and  runs  parallel  to  the  causeway  and  road  leading  t» 
the  bridge,  learing  a  gulf  or  space  ef  more  than  levta 
feet  wide  between  the  houses  and  retaining  wall  of  iW 
causeway.  That  space  belongs  to  the  owner  of  Uk 
houses,  and  the  bottom  of  it  is  used  for  sreas.  Tk« 
bouses  are  dirided,  or  capable  of  being  divided,  into  tv» 
distinct  dwellings,  having  separate  outer  doors.  Th 
onter  door  of  the  lower  part  of  each  building  opeai  isioa 
street  or  court  upon  the  lower  level.  The  outer  door 
of  the  upper  part  of  each  house  opens  npon  ih<  1ml 
of  the  causeway  towards  the  road  leading  totb' 
bridge,  and  the  inhabitants  of  the  upper  part  o'  "" 
house  go  in  and  out  by  that  door,  and  get  t'  "^ '™" 
the  road  by  walking  npon  the  strn*""*!  P*" 
which  gave  way  luider  the  der~»o<L  "^^  *"'' 
tore  consisted  of  flags  fMog  at  one  •««  •» 
abont  four  inches  io  and  npon  the  walls  * 
the  houses,  and  "t  the  other  end  for  akoot  it 
inches  npon  the  retaining  wall  of  the  causeway  le  uo 
bridge  over  the  areas.  At  intervals  there  were  pstiat* 
fixed  by  means  of  horns  into  the  flags  and  foisist 
with  them  one  continuous  roadway.  The  grstiop 
were  not  attached  to  the  houses,  but  ^ 
fixed  in  the  centra  of  tbs  flagging,  and  it"*_ 
the  double  purpose  of  being  walked  upcn  twl  <■ 
letting  through  light.  The  part  of  this  stmetw 
lying  straight  between  the  doors  and  the  loadwiy  *■< 
flagging,  so  that  it  was  not  necessary  to  walk  npoo  tM 
gratings  in  order  to  get  to  the  houses.  There  ««  * 
flagged  foot-parement  between  the  edge  of  the  ^t^ 
and  grating  and  the  carriage-way  on  the  same  I"* 
with  the  flagging  and  grating.  Between  >>  *°^  ~f 
flagging  and  grating  there  was  a  narrow  strip  of  gn'*'- 
The  end  houses  of  the  row  had  no  flagging  and  F*^^ 
and  the  apace  orer  their  areas  was  inclosed.  The  n* 
on  the  causeway  was  a  common  highway  to  be  rrpairn 
by  the  pariah.  Id  the  course  of  time,  brfn  >>' 
General  Highway  Act  of  5  &  6  Will  4,  c.  SO,  * 
flagging  and  grating  had  been  dedicated  to  the  I>»W'' 
and  used  by  them  as  part  of  the  highway  f"'"''' 
passengers,  and  it  so  continued  op  to  the  tinw  of  i^ 
accident.  The  fee-simple  of  the  houses  was  i«  U» 
Lord  Salisbury.  The  deft,  was  tenant  under  has  w 
a  Urm  of  years,  created  in  1830,  and  aaigned  te  "* 
deft,  before  and  vested  in  bim  at  the  tiaie  <*  |« 
accident.  Whilst  he  was  in  poasessioB,  the  fl»0«* 
and  grating  either  became,  or  at  "— *  —"^  ""  " 
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npair  and  insnfBcicnt,  wbecber  cnnkiderad  u  *  pusnge 

to  tho  houses,  or  ns  part  of  a  public  way  baving  regard 

to  the  tendencj  of  persons  to  collect  in  crowds  in  or 

near  sach  ways  upon  ;he  occasion  of  a  fira  or  the  like. 

It  did   not  appear  tbat  any  •■batmctnr*  wa*  ont  of 

repair,  bat  only  that  the  flagging  and  gratings  forming 

tb*  sarrace  were  out  of  rep<tir.     It  became  necessary, 

in  order  to  eSectnally  sustain  the  flagging  and  gniting 

as  a  way  in  ibe  state  to  which  time  and  .  wear  and 

tear  bad  redaced  them,  to  make  an  entirely  new  work 

Tix.,  to  tarn  an  arch  under  them,  and  so  to  make  them 

•■fa.    The  deft,  had  notice  of  this  from  the  pariah  in 

1859,  some  time  before  the  accident,  whilst  he  was  in 

possession,  bat  no  repairs  were  done  between  tbat  time 

sod  the  time  of  the  accident.     The  deft,  afterwards 

underlet  to  a  person  named  Jefd,  who  again  underlet 

to  a  person  who  let  the  rooms  oat  to  lodgers.    The 

tent  fell  into  anear,  and  a  distress  was  put  in  upon 

tb«  lodgen,  who  having  paid  their  own  rent  barred 

out  the  bailiff.     The    bailiff  retook    possession  by 

force,  and  a  crowd  collected  and  stood  thick  upon  one 

of  the  gratings.     The  deceased  was  passing  by  at  the 

time,  and  being  beckoned  to  by  one  of  the  lodgers,  he 

tried  to  get  through  the  crowd  to  the  door,  and  in 

doing  so  stepped  on  to  the  grating.     Scarcely  had  he 

aet  foot  upon  it  when  the  grating  and  the  flagging 

nsting  upon  the  house  wall,  and  a  portion  of  that 

resting  npon  the  retaining  wall  of  the  caaseway,  gave 

way,  and  the  deceased  fell,  with  about  thirty  others, 

dof  a  into  the  area  and  so  met  bis  death.    The  fall  of 

the  flagging  and  grating  was  caused  by  its  insufficiency 

and  by  the  extraordinary  crowd  pressing  upon  it  at 

the  time.    The  csuse  waa  tried  at  the  sittings  after 

Isat  Hichaelmaa  Term.     There  waa  conflicting  evi- 

draee  apou  the  question  of  repairs  and  sufficiency ; 

bat  the  above  must  be  taken  to  be  the  result  of  the 

OTidence  as  established  by  the  verdict.     Under  the 

direction  of  the  judge  a  Terdict  was  found  for  the  pit. 

for  280/.  damages,  subject  to  the  opinion  of  the  court 

as  to   the  deft-'s  liability.     No  question  waa  raised 

upon  the  pleadings,  nor  oould  any  usefully  have  been 

raited,  as  the  court  has  power  to  amend,  and   the 

qosstion  has  been  treatod  as  arising  upon  the  general 

iatoe.    Probably  it  arises  also  npon  the  record.    A 

rule  was  obtained   to  enter  the  verdict  for  the  deft. 

which  waa  well  argued  in  last  Easter  Term,  before 

Erie,  C.  J.,  and  Willea,  Byles  and  Keating  JJ.,  when 

we  took  time  to  consider  of  our  judgment.    It  is  for 

the  pit  to  make  out  that  the  deft,  haa  been  guilty  of 

the    breach  of   some   duty   which  be  owed  to  the 

dscaased,  and   that    tberaby  the  accident  was  oeoa- 

siooed.    Whether  he    has    done    so    may    be    oon- 

•idered  under  the  fallowing  heads.      If  the  passage 

over     the  area    be    considered   aa  a  privato   way   to 

the  houses,  then  the  reversioner  is  not  liable,  but  the 

occupier.    A  landlurd  who  lets  a  bouse  in  a  dangerous 

state  is  not  liable  to  the  tenant's  customers  or  gnesto 

for  aeddents  happening  during  the  term,  for  there  is 

no  law  against  letting  a  tumble-down  house,  and  the 

teuant'a  remedy  is  upon  bis  contract,  if  any.    In  this 

case  thera  was  none;  not  that  tbat  circnmatanee  makes 

any  difference  in  oar  opinion.     If  it  be  considered  as 

a  publio  way,  then  the  deft,  is  not  answerable  for  the 

area  as  for  a  hole  made  at  the  side  of  the  highway, 

because  there  was  no  bole  made  by  the  deft.   The  gnlf 

at  the  aide  of  the  cauaewsy  was  the  result  of  its  being 

raised  by  the  makers  of  it,  not  by  the  land  at  the  side 

being  excavated  by  the  proprietors  of  iL    The  alleged 

bole  vras  coeval  with  the  highway,  and  a  eonseqaenee 

of  the  making  thereof.     In  AirMa  v.  Ward  there  was 

a  bile  made  by  the  deft.,  and  it  was  made  after  the 

dedication  of  the  road.    As  for  the  suggested  liability 

to  r'P^i  npon  the  ground  tbat  the  ounstruction  was 

beneficial  to  the  proprietor  of  the  houses,  that  benefit 

was  only  retained  by,  not  conferred  npon,  him.    It  is 

familiar  law  that  a  bridge  mads  hv  a  private  individual 

So.  za. 


foi  his  own  benefit  at  an  nncient  fonl,  if  nsrful  to  the 
public,  U  to  be  repaired  by  triem,  and  not  by  the  builder. 
The  liability  to  repair  a  highway  has  not  been  made 
to  depend  upon  the  quantum  of  benefit.  If  it  were  so, 
a  man  who  drove  a  flourisbiug  trade  in  the  houae  ought 
to  pay  for  the  benefit  of  passers  by,  but  not  a  musirian 
or  the  inventor  of  the  calculating  machine.  The  flag- 
ging and  grating  wen  not,  like  a  door,  under  the  dintrol 
uf  the  occupier,  but  fixed.  They  wen  not  worked, 
nsed,  or  worn  out  by  the  proprietor  of  the  houses, 
otherwise  than  as  one  of  the  public  uses  a  public  high- 
way on  the  aide  of  which  his  house  stands.  The  pas- 
sage of  light  and  air  tbrongh  the  grating  does  not  wear 
it  out  any  mors  than  the  wind  wears  out  the  surface  of 
the  road.  The  more  or  less  artificial  character  of  the 
flagging  and  grating  does  not  make  it  mora  or  less  a 
way  to  be  repaired  by  the  parish.  Whether  it  be  stone, 
iron,  wood,  or  composition,  aa  it  is  a  pnblic  way,  the 
publio  are  to  keep  it  in  repair,  and  not  the  person  who 
dedicated  it.  Hitherto  tbo  exceptions  to  the  liability 
of  the  parish  have  been  known.  They  are  custom, 
prescription,  tenure  and  inclosure  whilst  it  lasts.  Have 
we  aathority  to  add  flagging  and  grating  ?  The  case 
is  not  the  same  as  tbat  of  an  open  celiar  flap,  which 
may  be  considered  as  a  trap  in  its  nature  and  ea- 
sence,  unlesa  it  be  kept  shut.  Besides  tbat  is  worn 
out  by  use  for  the  benefit  of  the  ooeupirr  of  the 
cellar  to  which  it  is  the  door.  The  present  caM  is 
nearer  to  tbat  of  a  mine  propped  up,  and  a  way 
dedicated  npon  the  surface.  In  sncb  a  case  will  any 
one  venture  to  suggest  tbat  the  owner  of  the  mine  and 
surface,  or  either  of  them,  most  renew  the  props  when 
they  rot  and  the  road  threatens  to  »ink  into  the  mine. 
This  does  not  fall  within  the  Uw  as  to  keeping  build- 
ings adjoining  a  highway  in  such  a  state  by  repair  or 
otherwise  as  not  to  endanger  passers-by.  What  was 
insufficient  here  was  part  of  the  highway  itself.  Such 
law  may  apply  to  the  arelies  of  a  cellar  under  a  foot- 
way, thongh  Ibis  we  conceive  to  be  worthy  of  argument 
and  open  to  distinctions  aa  to  the  state  of  things  at 
the  time  of  the  dedication  and  other  circumstances. 
It  cannot  apply  to  the  footway  itself.  We  may  refer 
by  way  of  illustration  only  to  the  case  of  one  of  the 
sqnares,  where  the  footway  at  one  side  consuts  of 
large  flags  reaching  from  the  outer  wall  of  the  area  to 
the  outer  wall  of  the  cellar.  There  the  upper  part  of 
the  flags  forma  the  way,  and  the  lower  pirt  of  the 
same  flags  forms,  as  we  are  told,  the  ceiling  of  the 
collar.  Who  is  to  maintain  and  repair  the  flagged  way? 
We  apprehend  the  public  wbo  walk  upon  it  and  wear  it 
out,  without  which  it  might  last  an  indefinite  lime. 
It  is  to  be  observed,  that  incaaes  of  liability  under  this 
head  the  building  need  not  be  repaired,  but  only  pre- 
vented from  causing  injury  by  its  fall,  which  implies 
that  there  is  a  power  to  remove,  and  such  power  does 
not  exist  in  this  case.  It  has  been  sngKested,  in  addi- 
tion to  the  grounds  relied  upon  in  argument,  tbat  the 
fact  of  the  flagging  and  grating  concealing  danger  was 
a  special  cause  of  liability.  To  this  we  answer,  first, 
tbat  the  flagging  and  grating  did  not  prevent  the 
existence  of  the  deep  area  from  being  known  to  every 
body  passing,  and  there  was  no  fraud  ;  secondly,  tbat 
thera  wonld  have  been  no  danger  if  the  parish  bad 
properly  maintoined  and  repaired  the  flaggint;  and 
grating  ;  thirdly,  that  the  delt.  did  not  erect  and,  as  it 
was  a  highway,  could  not  have  removed,  the  struc- 
ture. Moreover,  concealment  is  relative,  and  eveij 
danger  is  more  or  less  concealed.  If  a  highway  is 
dedicated  with  a  dangerous  abstraction  on  it,  such 
as  would  have  been  a  nuisance  if  placed  upon 
an  ancient  way — for  iosUnce,  a  flight  of  step  or  a  pro- 
jecting flap — no  action  can  be  maintained  for  injury- 
caused  thereby,  whether  by  day  when  it  can  be  seen, 
or  by  night,  when  it  is  invisible.  In  such  a  case,  it 
was  held  by  the  Court  of  Q.  B.  in  FifMer  v.  Prow$t* 
6  L.  T.  Bep.  N.  S.  711,  that  tbo  pnbUe  adopting 
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m  higawaj  must  take  it  in  ilalu  quo,  and  that  no 
obligation  is  imposrd  npon  the  dedicator  to    remove 
projections  or  fill  np  lioies  wliicb  may  be  dangerous  to 
passers  bj.     In  that  leading  case,  which  explained  and 
overruled  several  out   of    the  vague   notions    of  lia- 
bility that  have  sprung  up,  Bladcbnm,  J.,  delivering 
the  judgment  of  the  court,  expoun<ied  with  clearness 
mnd  force  the  law  applicable  to  this  supposed  ground  of 
liability  as  follows :  "  But  the  question  still  remains, 
whether  an  erection  or  excavation  already  existing,  and 
not  otberwine  nulawful,  becomes  unlawful  when  the 
land  on  which  it  exists,  or  to  which  it  is  immediately 
contignons,  is  dedicated  to  the  public  as  a  way,  if  the 
erection  prevents  the  way  from  being  so  convenient  and 
■afe  as  it  otherwise  would  be,  or  whether,  on  the  con- 
trary, the  dedication  must  not  be  taken  to  be  made  to 
the  public  and  accepte'l  by  them,  subject  to  the  incon- 
veniences or  risk  arising  from  the  existing  state  of 
things.    We  tliitik  that  the  latter  is  the  correct  view 
of  the  law.    It  is  of  course  not  obligatory  on  the  owner 
of  land  to  dedicate  the  use  of  it  as  a  highway  to  the 
public.     It  is  equally  clear  that  it  is  not  compiUsory  on 
the  public  to  accept  the  use  of  a  way  when  offered  to 
them.     If  the  use  of  the  soil  as  a  way  is  offered  by  the 
owner  to  the  public  under  given  conditions,  and  subject 
to  certain  reservations,  and  the  public  accept  the  use 
under  such  circumstances,  there  can  be  no  injustice  in 
holding  them  to  the  terms  on  which  the  benefit  was 
confened.     On  the  other  band,   great  injustice  and 
hardship  would  often  arise  if,  when  a  public  right  of 
way  has  been  acquired  und<r  a  given  state  of  circum- 
stances, the  owner  of  tbe  soil  should  be  held  bound 
to    alter    that    state    of   circumstances  to  his  own 
disadvantnge  and  loss,  and  to  make  further  conces- 
sions to  the  public  altogether  beyond  the  scope  of  his 
original  intention.     More  especially  would  this  be  the 
case  when  public  rights  of  way  have  been  acquired  by 
mere  use.    For  instance,  the  owner  of  tbe  bank  of  a 
canal  or  sewer  may,  without  considering  the  effect  of 
what  be   is    doing,  permit   passengers  to  pass  eloog 
until  the  public  have  acquired  a  right  of  way  there. 
It  is  often  hard  upon  him  that  the  public  right  should 
have  been  thus  acquired,  it  wonld  be  donbly  so  if  tbe 
consequence  was,  that  he  was  bound  to  fill  np  or  fence 
off  his  canal."    In  this  statement  of  the    law   we 
beartily  concur.   This  is  in  accordance  with  the  general 
law  aa  to  gifts,  which,  in  the  absence  of  fraud,  must 
be  taken  as  they  are,   without  redress    against  the 
donor   in   respect  of  vice,  apparent  or   secret,  and  all 
•xpenses  in  respect  of  which  for  repairs  or  otherwise 
are  to  be  borne  by  the  donee.    This  conclusion  is  also 
in  accordance  with  tbe  law  as  to  grants  of  a  right  of 
way  or  other  easement,  whether  for  valuable  oonudera- 
tion  or  not,  to  tbe  effect  that  the  grantee,  and  not 
the  grantor,  is  to  maintain  and  repair  the  subject  of 
the  easement,  with  a  corresponding  duty  to  do  so,  if 
by  bis  neglect  the  grantcr  may  suffer  damage,  and  a 
corresponding  right  to  enter  upon  the  grantor's  land, 
and  to  do  all    acts  necessary  for  such   maintenance 
and  repair.     Tbe  authorities  to  this  effect  in  our  own 
law,  the  civil  law,  and  the  code  civil  will  be  found  in 
Oale  on  Easements,  edition  by  Mr.  WiUes.    It  thus 
appears  to  ns  that  to  hold  this  action  to  bo  maintainable, 
whilst  it  would  for  the  first  time  impose  a  heavy  burden 
npon  reveralooers,  wonld  violate  well  established  prin- 
ciples of  law/    Tbe  rule  to   enter  a  verdict  for  tbe 
4eft.  mnst,  therefore,  bo  nude  absolnto. 

SttU  aiiolutt. 


iS^utts  <Sourt0. 

♦ 

COTTBT  07  APPEAL  IN  CHAHCERT. 

Beported  l)v  Thomas  BBOoasaunc  and  Jahis  B.  Davuaos, 
Ksqrs.,  Barristen-at-Law. 

Monday,  Nov.  16. 
(Before  the  Lono  Chaiicbij.or  (Westbory.) 

SRRVBS0(.B  •.  ScHIfEIOEB. 

ScasBioBB  V.  Srbubsolb. 
Practice— Trial  bg  jury — Appeal 
An  order  made  by  a  judge  in  Chancery  direeliit 

cause    to  be  heard  brfore  himeelf  and  a   tptad 

jury,  cannot  be  made  the  tabjeet  of  on  appeoL 

This  was  an  appeal  by  the  fir^t-named  deft  £no 
an  order  of  tbe  V.  C.  in  the  above  causes. 

Tbe  first  suit  was  instituted  for  the  specific  per- 
formance of  an  agreement  between  the  pit.  and  deft, 
whereby  they  purported  to  compromise  and  settle  certim 
disputes  as  to  their  respective  shares  and  interests  in 
tbe  proceeds  of  .a  priie  of  SaOOt  drawn  in  a  lottery  it ' 
Frankfort. 

The  cross-suit  was  for  the  purpose  of  settuig  uiilt 
the  agreement  on  the  ground  of  fraud. 

When  tbe  cause  came  on  to  be  heard  before  Kis- 
dersley,  V.  C,  his  Honour  directed  that  a  trial  sJurnld 
be  had  before  himself  and  a  special  jury.  This  couiw 
bad  not  been  asked  by  either  party. 

Many  of  the  witnesses  were  foreigners,  wko* 
attendance,  it  was  alleged,  there  was  no  means  of  protn- 
ing.  The  V.C.,  however,  intimated  that,  if  a  proper  a» 
were  made  out,  be  would  receive  the  depositiosx' 
absent  witnesses. 

Glasse,  Q.C.  and  Samruton  now  supported  tht 
appeal.  They  urged  tbe  inconvenience,  under  tbt 
circumstances,  of  the  coarse  proposed  to  be  tsken  b; 
theV.C.  „. 

Bttily,  Q.C  and  Renshaw,  contra,  were  not  olM 
upon. 

The  Lord  Chamcbli^or  said  that  the  order  of  tw 
v.  C.  related  to  a  matter  wholly  within  his  discreli»ii. 
and  that  he  certainly  should  not  interfere  with  it.  A 
matter  of  this  sort  was  not  pruperly  the  snbjtct  « 
appeal.  Appeal  dismutei 

Solicitors  for  the  app.,  E.  I.  Sydney  and&«;f»r 
the  reap..  Wallers.  

Saturday,  Dec.  5. 
(Before  the  Lords  JosncES.) 
Lady  Mart  Topham  c.  The  Ddkb  ok  Pobiuxb 

and  othkk8. 
Settlement— Power  ofappointmmt — FVaudulat  ae- 
else  of— Bill  to  upiol—  Cotli  of  parties. 

The  hearing  of  this  cause  is  fully  reported,  beff 
the  M.  R.,  at  7  L.  T.  Rep.  N.  S.  U,  and  befors  ll« 
Lords  Justices,  8  L.  T.  Rep.  N.  S.  180.  It  is  «»• 
necessary  to  do  more  than  refer  to  those  reports  for  > 
statement  of  all  the  circumstances.  Their  UuiAift, 
however,  in  givmg  judgment,  reserved  the  qoMlK» 
of  costs  until  an  opportunity  conld  be  had  of  obljiooft 
as  to  certun  charges  upon  the  Scotch  property  of  tj* 
present  and  late  Dukes  of  PortUod,  the  opinion  of  u* 
C!ourt  of  Session  in  Scotland  ;  and  npon  that  b»|< 
done  application  was  made  to  their  Lordships  l«  «>' 
pose  of  the  question  of  costs.  . 

The  AltoTHey-General,  Roll,  Q.  C,  CAarto  a* 
and  RoweUjje  appeared  for  the  pit.  .  d  a« 

Sir  Bugh  Cairns,  Q.  C,  Bardy  and  AlfieiBs^ 
for  the  Duke  of  Portland.  .  -j  p 

BaggaUay,  Q.  C,  Osborne,  Q.  C.  and  Fr4en<*>^- 
Morris  for  Lord  Henry  Cavendish  Bentlnti. 

Gifard,  Q.  C,  T.  Stevens  and  F-ttUng  for  WJJ 
Harriet  Cavendish  Bentinck. 

Chapman  for  Mr.  Beaton  Ellis. 
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Selvjpt,  Q.  C,   Bothotut,  Q.  C.  and  BartUwelt  for 
Ihetrosteet  and  other  parties. 

Lord  Joitice  Tuiwbr  said: — The  onlj  question  re- 
nainiug  to  be  disposied  of  in  tliis  case  is  the  question 
of  costs.  I  have  again  read  through  and  rousidered 
the  pleadings,  aad  the  evidence  in  the  csnse,  with  a 
view  to  this  question.  There  are  two  branches  of  the 
'Case,  one  relating  to  the  appointments  made  bj  the 
kM  duke,  and  the  other  to  the  appointments  made  by 
the  deft.,  the  present  dntcs.  We  have  held  all  these 
appointments  to  be  void  so  far  as  the  pit.  is  concerned, 
as  being  in  fraad  of  the  powers  under  which  they  were 
made,  fraudulent  in  the  eye  of  this  court,  without 
leferenca  to  the  question  whether  thej  were  morally 
so  or  not.  In  this  stats  of  circumstances,  I  IhinlE 
-that,  so  far  as  the'snit  relates  to  the  appointments  made 
b7  the  deft.,  the  Dulce  of  Portland,  the  pit.  is  clearlj 
entitled  to  the  costs  against  him,  and  I  think  she  is  also 
«ntitled  to  this  portion  of  the  costs  against  the  defts. 
Lord  Uenrjr  Bentinck  and  L»ij  Harriet  Bentinck; 
it  appearing  by  the  answer  of  Lord  Henry,  as  I  read 
it,  that  he  was  concurring  in  those  appointments  being 
made,  and  by  the  answer  of  Lady  Harriet  that  she 
also  has  eoncurred  in  giving  effect  to  these  appoint- 
ments, and  claimi  under  them  in  opposition  to  the 
pit.  As  to  the  rest  of  the  plL's  costs  of  the  suit,  those 
.nlating  to  the  appointments  made  by  the  late  Duke  of 
Portland,  I  am  of  opinion  that  they  ought  to  be  paid 
«ut  of  the  estate  of  the  late  duke ;  and  the  deft.,  the 
Duke  of  Portland,  having  undertaken  to  represent 
that  estate  in  this  suit,  I  think  there  must  b«  an  order 
for  the  payment  of  this  portion  of  the  costs  aecord- 
iogty ;  but,  looking  to  the  answers  and  cross- 
«zaroinatians  of  the  deft,  the  Duke  of  Portland,  and 
•of  lord  Henry,  I  think  that  it  would  be  going  too 
■far  to  throw  this  portion  of  the  costs  upon  either  of 
them  personally,  nor  do  I  think  they  can  be  thrown 
«pon  Mr.  Ellis,  who  was  a  mere  agent  of  the  hte 
-duke  in  this  transaction.  I  think  that  neither  the 
deft.  James  nor  the  deft.  Sir  William  Topham  can 
law  any  costs  as  against  the  other  defts.  through  the 
medium  of  the  pit.  They  have  become  necessary 
parties  as  defts.  only  in  consequence  of  the  settle- 
ment made  upon  the  plt.'s  marrying,  and  must  take 
their  costs  out  of  the  settlement  funds.  It  would  be 
unjust  that  the  parties  should  be  charged  with  double 
costs  by  reason  of  that  settlement  None  of  the  other 
defts.  hare,  in  my  opinion,  any  claim  to  costs  as  against 
their  oo-defts.  What  has  been  said  relates  to  the  costs 
«f  On  suit  generally.  I  think  there  should  be  no  costs 
'«f  either  of  the  appeals. 

Lord  Justice  Khiort  Bruce.— Continuing  to  take 
tho  ^ew  of  the  merits  of  this  case  as  affected  by  the 
Xoglisb  law,  which  I  stated  on  a  former  occasion,  I 
«ooear  in  what  the  Lord  Justice  now  proposes.  I  bad, 
l>ow«Ter,  for  some  time  doubted  whether  the  intro- 
daetion  by  the  pit  into  this  suit  of  those  matters  which 
■we  hold  to  be  cognisable  by  the  law  of  Scotland  ought 
Jiot  to  have  the  effect  of  diminishing  the  amount  of 
costs  to  bo  awarded  to  her.  But  the  operations  set  on 
foot  against  her  with  regsrd  to  both  the  Scotch  and 
English  fands  (operations  which  aa  to  the  English 
foods,  at  least,  were  in  my  judgment,  I  repeat,  highly 
irregalar  and  unjust)  appeared  to  hare  belonged  to  one 
■ehema,  and  she  was,  I  think,  justified  in  bringing,  and 
entitled,  if  not  bouad,  to  bring,  the  whole  narrative 
before  the  court 

Solicitors  for  the  pit,  and  for  Sir  William  Topham 
lier  husband,  Grtgorg,  RovcUfiiind  Rotecliffe. 

Solicitors  for  the  Duke  of  Portlaod,  Lady  Harriet 
^vi^dish  Bentinck  and  Mr.  Heaton  Ellis,  BaiUg, 
ohiMm,  Ihuth  and  Bmleg. 

SolicituH  for  the  deft.  Lord  Henry  Cavendish 
B«nauck,Ciiiiltf«»nd  Btamnmt, 


Tkwtiay,  Dec  17. 
(Before  the  Lord  Cbancbllob  (Westbury.) 

BOBIHSOX   V.  SBBFflSRD. 

Will — Coiutruetion — "  Per  ttirpet  and  not  per 
capita." 
Tettatorgave  a  sum  of  money  in  equal  share*  among 
and  to  the  laicful  descendants  living  at  the  (tme  o/* 
his  dtalh,  oftar-h  of  the  brothers  and  sisters  nfktt 
late  grandfather  at  had  died  leaving  lawfixl  de- 
scendants, such  descendants  respeetipetg  to  he  en- 
titled to  share  the  same  moneys  m  a  course  of  dis- 
tribution, per  stirpes  and  not  per  capita : 
Held,  that  the  descendants  vere  to  be  classified  ac- 
cording to  families,  and  that  the  propertg  was  to  i« 
divided  into  as  mang  shares  as  there  vere  stirpes 
or  families,  at  the  dale  of  the  testator's  death. 
This  was  an  appeal  from  the  M.  R. ;  the  question 
being  as  to  the  construction  of  the  following  clause  in 
an    inartificial  will.     John  Pearson  Spedding,  late  of 
Silloth,  Cumberland,  the  testator,  bequeathed  as  fol- 
lows : — 

As  to  the  proceeds  of  th«  sale  of  certain  heredita- 
ments (A.),  upon  trust  to  divide  and  pay  the  said  last- 
mentioned  sale-moneys,  "  in  equal  shares  among  and  to 
the  lawful  descendants  living  at  the  time  of  my  death  of 
such  of  the  brothers  and  sisters  of  my  late  grandlather, 
Heniy  Pearson,  deceased,  as  have  died  leaving  lawfnl 
descendants,  such  descendants  respectively  to  be 
entitled  to  share  the  same  moneys  in  a  course  of  dis- 
tribution per  stirpes  and  not  per  capita."  Testator 
further  bequeathed  the  proceeds  of  certain  other  here- 
ditaments (B.)  "  in  equal  shares  among  and  to  th* 
lawfnl  descendants  living  at  the  time  of  my  death  of 
such  of  the  brothers  and  sisters  respectively  of  my 
said  late  grandfather,  Henry  Pearson,  and  of  ray  said 
late  grandmother,  Elizabeth  Pearson,  as  have  died 
leaving  lawfnl  desceiMants,  such  descendants  respec- 
tively to  be  entitled  to  share  tbs  same  moneys  in  a 
conrse  of  distribution,  per  stirpes  and  luAper  capita." 
TesUtor  died  on  the  5th  June  1862.  His  grand- 
father, Henry  Pearson,  bad  two  sisters  und  one 
brother,  all  deceased.  The  brother  never  hid  a 
child.  The  sisters  both  married  and  both  had  descend, 
ants  to  four  or  five  generations,  and  at  the  time  of  the 
death  of  the  testator,  there  were  no  children  living  of 
either  of  the  sisters,  but  grandchildren  of  both,  and  a 
great-grandson  of  at  least  one. 

Testator's  grandmother,  Elizabeth  Pearson,  had  fire 
brothers  and  one  sister.  At  the  testator's  death 
there  were  descendants  living  of  two  of  the  brothers 
and  of  the  sister.  Of  the  elder  brother  there  were 
living  a  son,  grandson  and  two  great-grandchildten. 
Of  the  second  brother,  grandchildren,  but  no  children. 
Of  the  sister,  a  daughter  and  two  grandchildren.  The 
number  of  issue  of  the  brothers  and  sisters  of  the 
grandfather  and  grandmother  amounted  to  at  least 
150. 

The  bill  was  filed  by  the  trustees  of  the  will  againat 
eleven  defts.,  selected  to  represent  the  various  classes 
of  claimants,  praying  to  have  the  rights  of  the  panics 
declared,  and  the  M.  R.,  at  the  beartog  before  liini, 
decided  that  the  property  (A.)  was  to  be  divided  into 
two  shares  in  respect  Of  the  two  sisters,  and  then  that 
the  whole  line  of  descendants  of  either  sister  were  tu 
take  per  capita,  irrespective  of  their  various  degrees. 
A  similar  declaration  'was  made  with  respect  to 
property  (B.) 

G'ffard,  Q.  C.  (,Speed  with  him)  appeared  for  John 
Docker,  a  grandson  (with  living  descendants)  of  one 
of  the  sisters,  and  argued  that  inasmuch  as  tlieie 
was  no  gift  to  the  two  sisters,  there  could  be  no  such 
division  of  the  fund  as  the  M.  R.  had  decreed,  and  that 
the  best  mode  of  carrying  out  the  bequest  would  be  to 
distribute  the  fund  amongst  such  of  the  descendanU 
as  were  next  of  kin   of   the  brothers  and  sisters. 
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according  to  the  Statntea  of  Distribution,  liriog  at  the 
testator's  death.     He  cited 

Rowland  t.  Gortuck,  2  Cox,  187 ; 
Dick  T.  laey,  8  Bear.  214; 
Ptarton  t.  St^hm,  5  BIl  N.  S.  203 ;  2  Dow.  & 
CI.  328. 

Bagt/aUay,  Q.  C.  and  Edteard  Uoyd  appeared  for 
Henr;  Jackson  and  Jane  EUtrood,  children  (who  bad 
children  living)  of  a  brother  and  sister  respectively  of 
the  grandmother. 

Bobhoau,  Q.C.,  for  the  last  six  defts.,  who  were 
descendants  having  parents  and  grandparents  living, 
contended  that  the  division  of  stocks  was  satisfied  bj 
the  division  among  the  stacks  mentioned  by  the  testa- 
tor, and  then  that  the  descendants  mutt  take  per 
e^ila.  When  the  testator  spoke  of  stocks  he  most  be 
held  to  mean  the  stocks  he  had  already  mentioned. 

Frg  appeared  for  John  Shepherd,  a  great-grandson 
of  one  of  the  two  sisters  of  the  grandfather,  who  had  a 
toother  living.  He  supported  the  decision  of  the 
M.  R,  and  relied  on  the  uw  of  the  word  "respectively." 

FUcher,  for  Margaret  Shepherd,  the  mother  of  the 
last-mentioned  deft.,  also  supported  the  decree. 

W.  Brodrick  (JL.)  appeared  for  the  pits.,  the  tmstees. 

Giffard,  Q.C.  was  heard  in  reply. 

The  LoBD  Chahcellob. — The  construction  of  this 
will  appears  to  me  to  depend  upon  the  question  to 
whom  the  expression  per  «wy>e(  is  to  be  applied.  Now 
there  can  be  no  doubt  I  think,  upon  the  language  of 
the  will,  that  the  persons  who  are  to  be  classed 
teeundum  $tirpa  are  descendants.  The  descendants 
are  to  be  arranged  "  according  to  the  stocks "  frum 
which  they  have  descended,  and  they  are  to  be 
arranged  among  one  another.  The  arrangement  per 
tdrptt,  therefore,  to  the  exclusion  of  individual 
arrangement,  implies  this,  that  out  of  the  whole 
body  of  descendants  soma  are  to  be  selected 
as  being  the  $tirpu  of  the  rest.  It  is  plain 
therefore  that  the  words  "y>er  tlirpt$  "  are  intended 
by  the  testator  as  a  limitation  of  the  nnirersality  of  the 
word  "  descendants."  Nuw  the  M.  R.  has  applied  the 
words  per  ttirpet  as  denoting  the  sisters  from  whom 
these  persons  originally  take.  But  it  must  be  recol- 
lected that  the  gift  is  to  the  descendants  as  purchasers. 
The  will  does  not  contain  a  gift  of  a  division  of  the 
testator's  estate  into  as  many  families  as  there  might 
be  brothers  and  sisters  of  his  grandfather  who  had 
died  leaving  issue,  but  the  will  is  a  division  among  the 
descendants  themselves  taking  as  purchasers,  taking  as 
simple  legatees,  these  descendants,  however,  being  ar- 
Tanged  infer  a«,  according  to  the  principle  of  families, 
and  not  according  to  the  principle  of  individuals. 
Hy  answer,  thereiore,  to  the  question,  to  whom  do  the 
words  per  Mtirpei  refer?  is,  that  they  refer  to  the 
descendants.  And  what  rule  does  the  expression 
then  give  ?  It  gives  the  rule  of  selection  ;  but  ae- 
oording  to  what  principle  ?  According  to  the  principle 
of  the  stocks  which  are  found  amongst  these  descen- 
dants. But  stocks  of  descendants  may  be  few  as 
couipared  with  individuals,  because  there  may  be  a 
grandson  of  a  brother  or  sister  who  himself  has 
children  or  grandchililren.  But  persons  in  the  relation  of 
children  or  grandchildren  will  be  included  in  the  words 
"descendants,"  the  father  being  preferred.  The 
father,  therefore,  is  taken  as  the  legatee,  inasmuch  as 
the  legacy  Is  given  to  "  tlirpa,"  and  is  not  a  legacy  to 
individuals.  But  then  the  word  "  respectively"  does 
not  at  all  alter  that,  because  the  word  "respectively" 
only  imports  this,  that  all  are  to  be  taken,  and  then 
arranged  according  to  the  respective  relation  they  bear 
to  the  stirpt  from  which  they  sprung,  and  who  is  the 
legatee.  'The  word  "respectively,"  therefore,  is  pro- 
perly used  as  referring  the  descendants  to  the  stocks 
from  which  they  sprung.  Upon  a  proper  interpre- 
t..tion  the  legacy  is  a  gift  to  the  itirpes  or  families  of 
«U  the  descendants  who  are  found  to  be  alive  at  the 


death  of  the  testator,  being  descendants  from  isdi  of 
the  brothers  and  sisters  of  testator's  grandfather  as 
died  leaving  issue ;  and  it  being  a  legacy  to  itirfu 
and  not  to  individuals,  I  have  anly  to  rnquire  bow 
many  separate  and  distinct  families  there  an  u  tW 
whole  body  of  deacnidaats.  I  then  arrange  the 
descendants  respectively  under  the  families  from  whid> 
they  have  sprung,  and  I  take  the  head  of  each  fsmH; 
as  being  a  ttirpt,  t.  a.  a  root  or  stock,  and  I  hold  hin 
to  he  entitled  as  the  legatee.  I  direct  this  foodtt 
be  divided  amongst  the  families  of  deaeendaits  of 
such  of  the  brothers  and  slaters  of  the  testifair'i 
grandfather  as  may  have  died  leaving  issue  bt> 
which  these  dsseeodants  admit  of  being  dividid 
and  distributed  at  the  time  of  the  testator's  death. 
The  words  "  equal  shares"  only  imply  as  to  how  tkey 
are  to  take,  and  do  not  affect  the  rule  of  ascertainmut ; 
they  only  imply  that  each  itirpM  is  to  have  an  eqtui 
share  with  every  other  ilirpt.  Not  only  is  thst  deimf 
the  interpretation,  but  I  think  the  word  $tirpt  will  go 
further.  Suppose  at  the  death  of  the  testator  then 
bad  been  not  only  some  grandchildren  of  the  tn 
sisters,  but  also  great-grandchildren  of  some  of  the 
sisters,  being  children  of  graodchildren  who  hsd  pre- 
deceased the  testator ;  then  these  grandchildren  would 
eertaiiily  hare  taken  as  representing  families  or  tlirpa. 
Applying  the  same  rule  to  the  great-grandcbildieii, 
there  might  be  children  of  grandchildren  takin;  ftr 
$tirpei,  to  the  exclnsian  of  their  own  children.  The 
rule  runs  tbrongbout  the  whole,  it  being  this— thit 
you  are  to  take  the  father  or  parent  as  the  person  wb» 
is  to  take  the  share,  as  embodying  in  himself  all  thoie 
descendants  who  are  his  own  immediate  issue.  1  thiol 
if  I  were  to  divide  the  fund  into  as  many  shua  u 
there  were  brothers  and  sisters  of  the  grandfather  wb 
had  left  issue  living  at  the  testator's  death,  I  shooU 
be  dsing  great  violence  to  the  testator's  Uognago.  The 
fund  would  thus  be  divided  into  two  parts ;  and  I  thiDk 
this  process  would  certainly  have  been  effected  by 
other  words,  if  such  had  been  the  testator's  uitestioo- 
I  have  arrived  at  a  different  conclusion  in  thii 
respect  from  the  M.  R. ;  and  I  feel  myself  obliged  t> 
decree  that  this  property  is  divisible  into  as  oaoy 
shares  as  there  are  ttirpet  or  families  of  deaeendails 
living  at  the  death  of  the  testator.  The  ezpreitiiia 
teeundum  slirpet  would  be  more  strictly  correct  this 
per  ttirpet.  The  declaration  will  be,  that  the  wonis 
"per  ttirpet  and  not  per  ea/Hta,"  used  by  the 
testator,  are  applicable  to  the  descendants,  who  m 
to  be  classified  according  to  families;  and  the  pro- 
perty in  question  is  to  be  divided  into  as  msny  dui* 
as  there  are  ttirpet  or  families,  each  ttirfi  or  fawf 
taking  un  equal  share.  Let  the  descendants  be  data- 
fied  according  to  ttirpet,  ard  then  let  there  be  a  din- 
sion  into  families  ac&irding  to  the  actual  facts ;  U" 
for  the  purpose  of  ascertaining  the  various  ttirpf,  ^ 
inquiries  be  directed.  . 

Solicitors  for  the  pit..  Bell,  Brodrick  and  M 
agents  for  Edward  Blengnire,  Penrith  ;  for  some  of 
the  defts.,  AUen,  Nieol  and  Allen,  Keharii  u^ 
Clarke;  and  R.  T.  Jarvit. 


A'oc.  24,  Dee.  3,  7  and  31. 
(Before  the  Lord  Craicoelix>r  (Westbnry.) 
FoxwKLL  V.  Bbaoburt  ;  FoxwKU.  V.  WEBsrU; 

and  other  suits. 
Practice — Muliilude  of  tuitt  4y  soms  lift,  retpedf! 
the  tame  patent— Motion    to   eontolidaU  fj''^ 
Validity    of  patent  —  liifringemeai  —  Trif'  * 
Chancery.  „_-rf 

Where  134  bilh  were  filed  hy  the  tame  pU  «•  "J*^ 
of  alleged  vifringtmentt  of  the  soir"  '  j  U*"? 
tnoliont  before  answer  by  four  <**»"  'f  */  ,i 
teuenty-ttven  of  the  mitt,  *»  «*•  '/<*'  <***  "'^ 
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thould  proceed  onig  in  racA  one  of  t^  suiU  at  he 

thould  telect,  untU  lucA  tuit  thould  be  determined, 

or  the  quettion  of  the  validity  of  tie  patent  decided ; 

■and  that  in  the  meantime    the  proceeding!  in  the 

other  mitt  tkonld  be  ttaged  i 
7%e  Court  ordered  affidaviU  to  be  fiUd  by  the  deflt. 

giving  fall  information  at  to  the  variety  of  ma- 

Mnet  uted  by  them,  by  which  th»  alleged  patent 

mu  laid  to  be  infringed : 
The  Court  further  declined  for  the  prettnt  to  order  an 

aeeouHt  of  the  projiti,  Imt  ordered  the  quettion  of 

■  validity  to  be  first  tried  before  iltelf  without  a  jury, 

dirocting  three  of  the  deftt.  tekcled  by  the  reit  Ho 

eomduct  the  trial  on  behalf  of  all  the  moving  deftt., 

with  liberty  to  the  defit.  in  the  remaining  luiti  to 

apply  to  be  made  partiet  to  the  order. 

Tbe«  wars  motions  bj  wiij  of  appeal  from  orders 
'Siads  by  Kindersley,  V.  C.  on  the  20lh  Nov.  last,  and 
nported  anti,  p.  362. 

Th*  nnmber  of  suita  broaght  by  the  pit.  in  respect 
«f  the  iurringement  of  the  same  patent  was  134,  and 
the  motions  were  made  bj  four  classes  of  defts.  io 
amoty-seTcn  of  the  snits. 

His  Honoor  refnaed  the  applications,  on  gronnds 
'Which  will  be  fonad  fully  stated  in  the  previons  re- 
^rt. 

SoU,  Q.C.  (with  him  E.  F.  Kay  and  Bagihawe), 
-on  behalf  ot  the  defts.  in  nineteen  of  the  snits,  moved 
that  the  order  of  his  Honour  might  be  reversed  or  varied, 
whereby  be  refused  the  fallowing  application  :  "  That 
the  pit.  might  proceed  in  snch  one  only  of  the  above- 
aentioned  snits  as  be  shonld  select  for  that  purpose 
imtil  snch  snit  shonld  have  been  determined,  or 
■ontil  the  validity  of  the  patent  therein  should 
have  been  finally  decided,  or  until  the  conrt 
dwold  otherwise  order;  and  that  the  proceed- 
ings in  tlis  other  eighteen  soits  might  in  the  mean- 
time be  stayed,  or  that  the  time  for  answering  and  pro- 
dnetion  of  docoments  therein  might  be  enlarged ;  the 
several  defts.  to  the  said  suits  thereby  nndertaking  to 
be  boond,  and  to  abide  by  the  result  of  the  said  suit  so 
to  be  selected,  so  far  as  the  validity  of  the  said  patent 
was  concerned,  in  like  manner  as  if  the  same  result 
Iiad  been  arrived  at  in  the  said  several  suits ;  or  that 
■nch  other  order  might  be  made  as  shonld  be  just  for 
the  purpose  of  deciding  the  validity  of  the  said  patent, 
ao  as  to  bind  the  defta.  in  all  the  said  suits  by  one 
proceeding  only."  They  contended  that  the  pit.  had 
not  so  strongly  established  the  validity  of  his  pntent  as 
to  be  entitled  to  stop  the  defts.  from  infringing  it. 

The  LoBD  Chakckllob. — The  question  is,  whether 
I  eao  try  the  validity  of  a  patent,  suspending  for  the 
time  being  the  question  of  infringement. 

Bolt,  Q.C.  argued  that  the  court  possessed  snch  a 
jniisdiction,  and  cited 

Arohbold's  Practice,  11th  edit.  1347; 
OouUen  f.  Lydiat,  4  T.  &  C.  Ex.  374  (n.) ; 
Towneley  v.  Deare,  3  Besv.  212 ; 
Fmllagar  t.  Clarke,  18  Ves.  181 ; 
Bacon  v.  Jonei,  4  M.  &  Cr.  433; 
Fittdon  V.  Parker,  1 1  M.  &  W.  675  ; 
The  Jfayor  of  York  v.  Pilkington,  1  Atk.  282; 
Adami  t.  Fither,  3  H.  &  Cr.  526  ; 
Delarue  v.  Dickmton,  3  K.  &  J.  388. 
Otbome,  Q.C.  and   C.  U.  Roupell  appeared  on  the 
aeeond  motion,  which  was  on  behalf  of  the  defts.  in 
seven  of  the  suits,  and  which  differed  from  the  first 
only  that  it  did  not  ask  that  the  time  for  snswering  or 
t^e  prodnetion  of  documents  might  be  enlarged. 

f  reeling  appeared  on  the  third  motion  for  defts.  in 
deren  tf  the  suits,  which  was  substantially  the  same 
as  thelask 

Otionu,  ttJO.  and  Waller  appeared  on  the  fourth 
motion  for  the  defts.  in  forty  suits,  which  was  in 
■imilsr  terms  to  the  former,  but  did  not  ask  for  an 
"      1  «s  to  the  validity  of  the  patent. 


GIttie,  Q.C,  C.  Locock  Webb  and  Theodore  Alton 
(of  the  common  law  bar)  were  for  the  pit. 

Nov.  24. — The  Lobd  Chakcellob  asked  whether 
there  would  be  any  objection  to  this  course,  namely, 
that  affidavits  shonld  be  filed  by  the  defts.  staling  their 
objections  to  the  validity  of  the  patent,  and  civing  full 
information  of  every  combination  of  machine  made, 
sold,  or  used  by  them,  and  whence  obtained  and  when 
used  j  and  full  discovery  of  the  profits  derived  from 
the  machines  which  bad  been  made,  sold,  or  used  by 
them  respectively;  the  defts.  being  held  bound  to  pay 
the  royalty  demanded  on  behalf  of  the  pit.  in  respect 
of  each  machine,  if  the  pit.  established  the  vaUdity 
of  the  patent  and  the  fact  of  the  infringement. 

Gltttie,  Q.C.  said  there  was  no  objection  if  the  defts. 
were  required  to  verify  a  model  of  e>ery  machine 
made,  used,  or  sold. 

The  Lord  Chancellob  thereupon  ordered  the  nuK 
tion  to  stand  over  till  the  first  day  of  sittings  after 
term,  no  proceedings  to  be  taken  in  the  meantime,  the 
defts.  nndertaking  to  file  affidavits  as  above. 

Dec  Z.—ItoU,  Q.  0.  this  day  stated  that  affidavita 
giving  the  discovery  understood  to  be  required  by  his 
Lordship  bad  been  filed.  They  stated  the  various 
kinds  of  machines,  whence  obtained  and  when  used, 
but  the  particulars  of  objection  bad  not  been  added; 
and,  as  to  tlie  account  of  profits,  defts.  contended  that 
it  would  be  a  question,  after  the  fact  of  infringement 
hod  been  established,  whether  they  should  have  to  pay 
the  royalty  or  to  account  for  profits.  Accordingly 
they  had  not  furnished  the  account,  and  submitted  that 
the  duty  of  doing  so  would  be  very  onerous.  He  cited 
Delarue  v.  Dichnton  (ubi  tuprit). 

The  Lord  Chahcei.u>b  acceded  to  the  postpone- 
ment of  the  account,  and  further  said  that  the  pit. 
shonld  have  t  discovery  without  fail  the  moment  the  dis- 
covery would  do  him  any  good ;  but  that  this  discovery 
would  do  the  pit.  no  good.  In  strictness  the  pit.  was 
not  entitled  to  it  until  his  patent  wss  established.  His 
Lordship  had  already,  as  he  had  said,  done  some  vio- 
lence to  the  practice  of  this  court,  because  he  did  not 
remember  a  case  of  this  character  in  all  his  experience 
in  that  court  But  if  he  did  violence  to  the  praclice,  it 
should  be  conducted  to  the  end  of  doing  the  pit.  ser- 
vice by  facilitating  his  proceedings  and  saving  him 
from  the  consequence  of  this  nnmber  of  suiU. 

The  matter  was  ordered  to  stand  over  to  allow  the 
pit.  time  to  read  the  affidavits. 

Dec.  7.— After  some  discussion  the  Lobd  Chan- 
CELLOB  (this  day)  made  an  order  directing  that  an 
issue,  as  to  the  validity  of  the  paUnt,  shonld  be  tried  ; 
and  that  two  of  the  defts.,  Bradbury  and  Jones,  and 
another,  to  be  selected  by  the  defta.  among  themselves, 
should  conduct  the  trial  as  represenUtives,  and  on 
behalf  of  the  rest ;  the  result  to  be  binding  upon  the 
pit.  and  upon  all  the  defts.  who  were  parties  to  the 
four  motions.  All  particulars  of  objections  to  the 
validity  of  the  patent  pursuant  to  the  41st  section 
of  the  Pstent  Law  Amendment  Act  (15  &  16 
Vict.  c.  83),  to  be  delivered  to  the  pit's  solicitor 
within  a  fortnight.  The  trial  to  take  place,  by  con- 
sent, before  the  Lord  Chancellor,  in  Hilary  Term, 
without  a  jury. 

His  Lordship  expressed  his  intention  of  selectmg 
some  mechanician  to  be  present  at  the  trial  for  the 
purpose  of  assisting  the  court,  but  as  the  parties 
declined  the  ofier  of  being'allowed  to  join  in  naming 
some  person  for  this  purpose,  no  mention  of  this  in 
tended  arrangement  was  made  in  the  order. 

All  questions  of  costs  were  ordered  to  bo  reserved, 
and  liberty  was  given  to  any  of  the  defts.  in  the  other 
suits  to  apply  to  be  made  parties  to  that  order. 

Dec.  21.— Otbome,  Q.  C.  this  day  moved  for  an 
exUnsion  of  time,  for  a  week  longer,  wiHun  which 
objections  to  the  validity  of  the  pa^nt  might  b» 
delivered.  '  ^-^  . 
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The  LoBO  Cbakcbllob. — By  consent  of  the  pit 
jon  m«y  tike  three  dnys,  and  yon  will  gire  the  pit. 
the  costs  of  this  tpplication. 

Solicitor  for  the  pit.,  B.  Wickmf. 

Solicitora  for  the  delU.,  Field,  Boeeoe,  Field  and 
Frmeie;  S.  B.  Peacock;  SUe  and  Robiiuon;  T. 
While  and  Sent;  Johtuon  and  Weathemlli. 


BOLLS  C0T7KT. 

Beported  by  H.  B.  Yoi:sa,  Esq.,  Bartister-at-Law. 

Fridag,  July  31. 

Re  Abmou). 

Doe  dem,  Harris  v.  Taylor,   10  Q.  B.  718,  obeerved 

Will  and  eodieil — Coiutruetion — Omiuion  tffieordt 
of  Hmitatum  in  teill — "  Ittut "  read  "  children  " — 
"  Moiety'—"  Vested." 

A  detnee  i$  vetted  m  the  devitee  when  the  right  to  it 
it  atcerlained  and  the  pottettion  only  pottponed. 

Where  the  conttrudion  of  a  deeite  or  bequett  con- 
tained in  a  will  it  ambignout,  the  exprtetioa  (if  the 
tettattir  in  a  codicil  at  to  the  toay  in  wAtei  he  under- 
ttandt  or  contlruet  hit  own  vordt  in  the  vill,  it 
concluiive,  and  mutt  be  followed;  but  if  the  tetlalor 
in  hit  codicil  recite  that  in  hit  aitl  he  hat  made  a 
derite  or  bequett  which  doet  not  in  fact  there  appear, 
the  codicil  doet  not  by  tueh  a  recited  create  that 
devise  or  bequest. 

A  lettalor  by  hit  will  devited,  "all  that  hit  vndivided 
moiely  or  full  half  part "  tfhit  real  rslatetfor  the 
benefit  of  hit  wife  and  daughter  M.for  their  livet, 
and  after  the  death  of  ii.  to  the  sue  of  herfirtt 
ton  and  the  heirt  of  hit  body,  and  in  de/atdl  of  tueh 
ittne  to  her  other  sona  and  the  heirs  of  their  bodies 
lucceitivtly ;  "  and  in  default  of  tueh  itiue  to  the  use 
of  all  and  every  the  daughter  and  daughters  of  the 
body  of  il.,  lawfully  to  be  begotten,  as  tenants  in 
common,  and  not  as  Joint  tenants ;  and  in  default 
of  such  ittue  "  to  the  ute  of  hit  ton  J.  A.  in  fee. 

The  testator,  by  a  codicil,  reciting  that  he  had  gieeu 
"  the  retertion  in  fee  of  divert  landt,  4c.,  expec- 
tant on  the  deceases  of  hit  demghtert  M.,  D.,  A.,  M., 
and  H.,"  without  issue  of  their  respective  bodiet, 
unto  J.  A.  in  fee,  ^c,  declared  that  "■if  J.  A. 
should  depart  Mm  life  without  leaving  ittue  of  hit 
body  living  at  his  decease,  and  before  the  said 
levral  eslalet  should  become  vested  in  him  by 
virtue  of  the  limitatioat  oforesSid,  then  he  gave 
the  said  estates  to  such  of  the  five  daughters  at 
should  be  then  living,  and  the  issue  then  living  of 
tueh  at  thould  be  then  dead,  ra  manner  therein 
mentioned: 

Held,  that  the  wordt  "  all  that  hit  vndivided  moiely  " 
in  tlie  will  did  not  pott  the  fee  in  the  estates;  that 
the  word  "  issue  "  meant  "  children  ;"  that  the  words 
in  the  will "  in  default  of  tueh  ittue,"  taken  in 
o/n)tinc(ion  «n(/i  the  recital  in  the  codicil,  did  not 
create  an  estate  tail  in  the  ettatet  in  favour  of 
either  the  daughter  if.  or  her  daughlert ;  and  that 
the  daughters  took  under  the  will  life-estates  only  in 
the  devised  property : 

Held,  also,  that  the  word  "  vested  "  in  the  codicil  m^ant 
"tested  in  interest;"  and  lh"t,  at  J.  A.  lurvived 
the  tetlator,  thour/h  he  died  in  the  lifetime  ofM.,  hit 
representatives  were  entitled  to  the  reversion  in  the 
ettatet  expectant  on  the  death  of  the  two  daughters 
(the  only  surviving  children)  of  U. 
This  was   a  petition  presented  by  two  of  the  gntnd- 

^av^ters  of  the  testator  in  the  matter,  praying  pay- 

nimt  out  of  court  to  them  of  a  sum  of  money  paid  in 

liT  a  railway  company,  in  respect  of  land  purchased  by 

the  company  in  Leicestershire  and  Northamptonshire. 
The  laud  fold  to  the  company  formed  part  of  the 


real  eetatea  of  the  testator  in  the  matter;  snd  tlw 
rights  of  the  petitioners  and  other  parties  to  the  (nd 
in  court  depended  upon  the  eoDstmction  of  his  wiU  sal 
codicil 

The  facts  of  the  ease  were  shortly  the  following:— 

Richard  Arnold  (the  testator)  by  hi>-wiU,  dslsd 
the  S8th  Jan.  1801,  densed  *'  all  that  his  ondi- 
Tided  moiety  or  foU  half  part  of  certain  hendits- 
meots  in  the  county  of  Leicester,  and  also  'ill 
that  one  nndirided  moiety  or  fall  half  part'  of  sow 
meadow  land  in  the  county  of  Northamptsi,'' 
to  trustees,  upon  certain  trusts  for  the  ben^t  of 
hts  wife  and  daughter  Haiy  for  their  Ut«s  ;  and  ifttr 
the  death  of  the  ktler,  to  the  use  of  her  firat  son  ssl 
the  heirs  of  his  body,  and  in  default  of  such  issue  to 
her  other  sons  and  the  heirs  of  their  bodies  suoossarelj, 
"and  in  default  of  such  issue  to  the  use  of  slliod 
erery  the  daughter  and  daughters  of  the  body  of  la 
said  danghter  Mary  lawfully  to  be  begotten  u  ttasaH 
in  common,  and  not  as  joint  tenants  ;  and  in  defsilt 
of  such  issue,"  to  his  sou  John  Arnold,  bis  hoars- it< 
assigns. 

Tlie  will  contained  similar  derises  of  other  profti^ 
in  farour  of  the  testator's  other  daughters,  Elinlxth, 
Dorothy,  Anna,  Maria  and  Harriett,  and  their  chiUm^ 
with  an  ultimate  remainder  in  each  case  to  Job 
Arthur  Arnold  in  fee.  The  will  also  ooDtaimi  s 
residuary  devise  of  the  bereditameuts  to  or  for  the  w 
of  the  testator's  wife  and  son  John  Arthur  Arnold  util 
he  should  attain  twenty-fire  years  of  age,  and  npoalv 
attaining  that  age,  to  him  in  fee. 

By  a  codicil  dated  in  1803,  after  "  reciting  that  tlit 
testator  bad,  by  bis  will.  giTen  the  reTeision  ia  fee  of 
dirers  lands  and  hereditaments  expectant  on  thesennl 
deceases  of  bis  said  daughters  Mary,  Dorothy,  Asm, 
Maiia  and  Harriett,  without  issue  of  their  respcctin 
bodies,"  unto  bis  son  John  Artliur  Amuld,  his  boin 
and  aseigas ;  and  that  he  bad  also,  by  his  will  ud 
codicil,  limited  other  lands  and  hereditaments  for  Uie 
use  of  his  said  son,  his  heirs  and  assigns,  until  bo 
attained  twenty-fire  years  of  age,  and  tbat  upoa  Ms 
attaining  tbat  age,  the  testator  had  then  girenths 
same  hereditaments  to  him,  his  heirs  snd  asaigu; 
the  tesUtor  declared  as  follows  :— "  That  if  ■>>> 
said  eon  should  depart  tliis  life  without  leariog  '^ 
of  his  body  liring  at  his  decease,  and  before  the  aid 
several  e^tates  should  beoime  reated  in  bim  by  tinu 
of  the  limitations  aforesaid,"  then  the  teststor  pn 
the  said  esutes  to  such  of  his  fire  daughters  u  shnU 
be  then  liring,  and  the  issue  then  liring  of  sub « 
them  as  ehould  be  then  dead,  in  the  manner  tlieR"> 
mentioned. 

The  tesUtor  died  in  1804.  His  son  snd  °" 
daughters  sorrired  him.  Four  of  the  daughters  iW 
without  issue  in  the  lifetime  of  John  Arthor  Aiwld- 
Mary  married  and  had  two  sons,  who  predecessed  l« 
without  issue.  Juhn  Arthur  Armjld  atuined  tveslT' 
fire  years  of  age,  and  died  in  1844  without  learinjESir 
i»Bne.  Mary  married,  and  had  two  sons,  who  died* 
her  lifetime  without  issue.  She  died  in  1861,  hsn°S 
by  her  will  purported  to  bequeath  one-fonrih  of  is' 
fund  in  court  to  her  two  daughters  absulutely.  Ti*/ 
were  the  present  petitioners,  and  the  questions  we" ■ 
First,  whether  under  the  will  of  the  tesiator  tbeye^ 
entitled  to  life-estates  oolv,  or  U>  esUtes  in  fee  er  i" 
tail  in  the  derised  hereditaments  ?  Second,  w'"'*''' 
if  the  petitioners  took  life-eststes  only  under  tie  »* 
the  gift  over  in  the  will  to  the  lestatur's  son,  of  »« 
subsiilotional  gift  conuined  in  the  oodicU  to  » 
daughters  or  their  issue  took  effect  ?  ;«««. 

Selwyn,  Q.C.  anJ  Coowoii  Jonet,  fw  the  V^f*^_ 
cuiiUuded  that  the  dfrise  in  the  will  of  *',  "f^' 
Tided  moiety"  of  the  real  estate  was  «qn'«W»"jf 
devise  of  so  much  of  "iheesUt^"  in  which  a», 
tbat  word  had  been  wed,  the  fte  would  bare  V^ 
At  «U  sraitt  the  p«tiUoneta.wete  mlUled  by  ««•  " 
Digitized  by  VjOOQIC 


if 


Vol.  9.1 


THE  LAW  REPORTER. 


S31 


Bolus.] 


Re  ABaou>. 


[Rolls. 


«ba  word!  "  in  d«faalt  of  iasae,"  in  the  deviu  in  the 
vill,  to  an  estate  tail  in  the  lands,  and  in  either  case 
to  the  fond  in  ooart  ahsolutel^.  The;  also  argued 
that  the  redtal  in  the  codicil  explained  the  true  con- 
stmetion  of  ibe  will,  and  that  the  word  vested  in  the 
«adidl  did  not  mean  "  rested  in  interest,"  but  "  vested 
in  poeaession."    Tbey  cited 

Dot  dtm.  Barris  v.  Tat/lor,  10  Q.  B.  718; 
Ckmenia  v.  Patie,  3  Dong.  384 ; 
JDoe  den.  Atkinson  v.  Faacett,  3  C.  B.  274; 
Itonlgomery  y.  MotUgnmery,  3  Jo.  &  Lat.  47  ; 
Vthaatt  V.  Bryanl,  6  Taunt.  317  ; 
BaitdaUy.  TVioUn,  lb.  410; 
ymieutton  V.  Chapman.  3  Ross.  145 ; 
BoratloH't  case,  3  Co.  Rep.  19 ; 
Saiick  V.  Booth,  1  Y.  &  &  C.  C.  121. 
ffoMoiue,  Q.C.  and  W.  Pear$ou,  for  John  Arthur 
Arnold's     representatives,     denied    that    Doe     dan. 
Borne   v.  Taghr  (tibi  ««p.)    was  good    law,    and 
lansted  that  the  words  "  sncb  issne  "  in  the  will  meant 
issna  before  mentioned ;  that  the  word  '*  vested  "  in 
the   codicil   meant    "vested   in   interest;"    that  the 
daughters  of  Mary  were,  under  the  will,  onlj  entitled 
to  life-intereats  in   the  devised  estates,  and  that  as 
John  Arthur  Arnold  had  died   without  leaving  issue 
living  at  his  decease,  but  as  the  estates  bad  become 
"  vested "  in  him  on  the  death  of  the  tesUtor,  the 
representatives  of  John  Arthur  Arnold  were  absolutelj 
-entitled  to  the  estates  expectaut  on  the  deaths  of  the 
daaghlers  of  Marjr ;  and  so  therefore,  subject  to  their 
Jife-interests,  to  the  fund  in  eonrt.    The;  cited 
Denn  v.  Page,  3  Term  B.  87,  n. ; 
Ilai/  V.  Coventry,  3  Term  R.  83 ; 
Doe  dem.  lAtertege  v.  Vavghan,  5  B.  &  Aid.  464; 
Athlty  V.  Athley,  6  Sim.  358; 
Bridget  v.  Sanuey,  10  Hare,  320 ; 
Bampfald  v.  Popham,  1  P.  Wms.  54  ; 
Adaim  V.  Adam*,  1  Hare,  537 ; 
Smith  V.  Filzgtrald,  3  V.  &  B.  2; 
Vaughan  T.  Foahet,  1  K.  58; 
■Doe  d.  Hewrle  r.  Bidet,  8  Bing.  475  ;  s.  c.  1  CI. 

&  Fin.  20 ; 
1  Jarm.  on  Wills,  492,  3rd  edit.  ; 
Parkin  v.  Ilodgkimon,  1 5  Sim.  293. 
BaggaUay,    Q.C.    and     Wett;  and   Fordham  and 
•CrigUi  Smith  appeared  for  other  parties. 
Cadman  Jones  in  reply. 

The  Master  of  the  Rolls. — The  first  question 
which  I  have  to  determine  in  this  case  is,  what  estates 
the  daughters  of  Mary,  a  child  of  the  testator  in  the 
-matter,  take  under  the  words  of  the  will.  [Uis 
Honour  then  read  the  devise  in  the  will,  and  continued:] 
TboM  are  certainly  very  common  and  familiar  words, 
and,  generally  speaking,  there  wonld  be  no  difficulty  in 
aaying  that  they  give  simply  an  estate  for  life.  It  is, 
bowever,  to  be  observed,  with  regard  to  this  will,  that 
wbsia  the  testator  intended  to  give  an  estate  of  in- 
beritance,  he  has  done  so  with  apt  and  proper  words 
for  that  purpose.  In  the  devise,  which  I  have  read, 
4hoea  words  of  inheritance  are  omitted ;  and  tbey  are 
alio  omitted  in  several  other  devises  in  the  will  of 
a  similar  character.  It  has  long  been  settled  that  a 
gift  over  of  properly  in  the  event  of  a  person  dying 
withoDt  "such"  issue,  merely  refers  to  the  issue 
"  above  mentioned  ; "  and  that  snch  a  clause  cannot 
«n]mrge  the  esute  of  the  first  taker.  The  eases  on 
that  subject  are  so  nnmeious  and  so  conflicting  that  it 
would  be  waste  of  time  to  refer  to  them  in  detail. 
Several  of  them  which  most  closely  resemble  the 
Pmwnt  were  cited  in  the  argument ;  but  I  do  not 
oeKeve  that  the  case  would  on  that  point  hare  been 
taiooAj  contested  on  the  part  of  the  counsel  for  the 
petitioners,  bad  it  not  been  for  the  case  of  Doe  d. 
Morris  t.  Taylor.  I  must  ssy  that  I  was  consider- 
ably startled  when  I  first  read  that  cass ;  the  more  so 
••■  the  court  thereby  ovemtled  tlie  judgment  of  V.  C. 


Shadwell  ontheverysamewill,  ajudge  of  great  aothority 
on  all  cases  of  construction.  But  that  case,  if  it  be  law, 
does  more  ;  for  it  expressly  overrules  a  long  series  of 
decisions.      Besides   that,    it   gives  a  reason   for   Ibo 
conclusion   come    to    by   the  court,  of  which   it    is 
difficult  to  understand  the  grounds.    With  all  defe- 
rence  to    the   learned  tribunal  which  decided  that 
case,  I  am  placed  by  it  in  a  considerable  dilemma.    It 
manifestly  governs  the  present ;  bat  if  it  be  correct,  it 
is  not  the  daughters  of  Maiy  in  this  case,  but  Mary 
heradf,    who   took   an  estate  in  tail  general  in  the 
property  devised.      I    am  now   compelled  to    follow 
either    that    case    or  the    long  series   of  authorities 
of    an    opposite  character    to    which    I  have    been 
referred.       I    regret   to  say    that    the    case    in  the 
Q.  B.  appears  to  me  not  to  be  sustainable  on  the 
grounds  stated  by  their   Lordships,  and  that  I  now 
therefore  feel  myself  unable  to  follow  it.     Mr.  Cadman 
Jones  argued  that,  independently  of  any  other  question, 
the  testator  had,  by  the  use  of  the  word  "  moiety," 
given  to  the  daughters  of  Mary  the  absolute  interest 
in  the  land  devised ;  but  I  am  unable  to  concur  in  that 
argument.    '1  be  cases  cited  on  that  point  do  not  appear 
to   govern    the  present.     Here  the  testator  carefully 
adds  words  of  limitation  to  pass  the  inheritance  in  the 
dsvises    in    his   will,    with    the   exception   of   the 
five  devises  to  the  daughters.    It  was  justly  observed 
that    the   same    argument    was    open    in    the  case 
of   Denn  v.  Page,  and    several    of  the  other  cases 
cited;  but  that  the  courts,  nevertheless,  held  that  the 
estates  could  not  be  enlarged  beyond  the  life  estates. 
My  opinion  on  the  will  alone  is,  that  the  daughters  of 
Mary  took  no  more  than  life-estates.     Tiiat  being  so, 
the  question  next  arises,  whether  the  words  in  the 
codicil   will  give  the  daughters  estates  tail?     fHis 
Uonoor  then  read  the  codicil,  as  above  stated,  and  con- 
tinued :]  I  regret  to  say  that  I  think  the  codidl  cannot 
have  the  effect  contended  for.     The  observations  of  Sir 
James  Wigram,  V.  C,  on  that  subject,  in  the  case  of 
Adams  v.  Adams,  are  extremely  valuable  and  very 
pertinent.    They  draw  an  accurate  dislinction  between 
the  interpretation  of  a  devise  or  a  bequest,  by  means  of 
a  reference  made  to  it,  where  both  the  devise   and  tU« 
reference  occur  in  the  same  instrument ;  and  where  tbe 
reference  to,  or  recital  of  what  has  been  done  is  contained 
in  one  instrument  and  the  devise  itself  is  in  a  former 
one.     I  admit  that,  if  the  construction  of  a  devise  or 
bequest  contained  in  a  will  is  ambiguoos,  the  expression 
of  the  testator  in  a  codicil  as  to  the  way  in  which   ho 
understands  or  construes  his  own  words  in  the  will 
is    conclusive,    and  must  be  followed.    But  if  the 
testator  in  bis  codicil  recites  that  in  his  will  he  has 
made   a  devise  or    bequest  which  does  not,   in  fact, 
there  appear,  the  codicil  does  not  by  such  a  recital 
create  that  devise  or  beqnest.     Upon  referring  once 
more  to  the  words  of  the  codicil   in   this  case,  it  is 
impossible  to  say  the  recital  is  absolutely  false.    If 
the  sentence  in  the  will  is  as  the  testator  intended  it, 
and  if  it  be  right  as  it  stands,  then  the  testator  used  the 
word   "issue"  for  children   and  the  will  gives  the 
estate  to  the  sons  in  tail  general,  and  then  on  failure 
of  those  estates  to  the  use  of  all  the  daughters  of  the 
body  of  his  daughter  Mary  as  tenants  in  common, 
and  in  default  ot  snch  issue,  to  John  Arthur  Arnold. 
Here  "  issue  "  means  "  the  children  of  Mary,  which 
he  had  previonsly  spoken  of."    If,  therefore,  in  the 
codicil  be  means  the  words  "  without  issue  of  their 
respective  bodies "  to  mean  "  without  children,"  then 
his  recital  of  the  previous  devise  is  correct.     But  if  the 
codicil  is  to  be  read  as  if   he  there  meant  to  say  he 
had  by  his  will  made  snch  a  devise  as  is  expressed  in 
the  exact  words  used  in  the  codicil,  then  it  is  inac- 
curate,  for  that   would    give    Mary  an  estate  tail, 
while,  in  fact,  no  such  devise  is  contained  in  the  will, 
and  no  such  devise  could  be  imported  into  the  will 
from  the  words  there  appearing.    Indeed,  the  arga- 
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ment  whicli  was  addressed  to  me  seemed  to  cooUin 
within  itself  its  own  rerutatioo ;  for  it  amounted  to  this 
— assuming  the  legal  meaning  of  the  words  as  thejr 
stand  to  be,  to  giro  to  Harj  and  the  other  daoghten 
an  estate  tail,  the  argument  was  this:  The  codicil 
must  be  read  jast  as  if  it,  ran  thus,  "  Whereas  I  have 
by  mj  will  devised  the  remainder  in  fee  of  and  in  the 
dexised  hereditaments  expectant  on  the  failure  of 
estates  tail  given  to  my  daughter  Mary,  &c  to  John 
Arthur  Arnold,  bis  heirs  and  assigns,"  and  that  so 
construing  that  passage,  it  furnishes  the  construction 
of  the  one  contained  in  the  will,  and  couTerts  that 
derise  also  into  an  estate  tail  in  Mary.  But  if  I 
were  to  acqniesee  in  that  argument,  and  were  to  so 
construe  the  codicil,  I  should  alter  the  whole  will,  and 
abonid  have  enabled  Mary,  by  a  disentailing  deed,  to 
exclude  her  sons  and  danghters.  That  I  could  not  do. 
The  only  remaining  question  ai^ed  before  me  was,  as 
to  the  effect  of  the  devise  over  contained  in  the  oodidl, 
in  the  event  of  John  Arthur  Arnold  dying  withoot 
leaving  lawful  issue  before  the  estates  became  vested  in 
him.  [His  Honour  read  the  codicil  as  above  stated, 
and  continued  :]  It  was  argued  that  the  word  "vested" 
most  not  there  receive  its  ordinary  legal  acceptation  of 
"vested  in  interest,"  but  must  mean  "vested  in 
possession,"  becaose  the  devises  became  vested  in 
interest  in  John  Arthur  Arnold  immediately  apon 
tbe  death  of  the  testator.  But  I  think  the 
word  "vested"  mnst  mean  "vested  in  interest;" 
and  that  the  only  operation  of  that  devise  over 
is,  that  it  would  have  taken  eSect  in  case  John 
AJtbor  Arnold  had  died  before  the  death  of  the  tes- 
tator. It  ia  important  to  give  words  their  ordinary 
interpretation ;  and  particularly  when  a  testator  makes 
use  of  a  word  which  for  the  most  part  has  •  received, 
plain,  legal,  technical  meaning.  K  devise  is  vested  in 
tbe  devisee  when  the  right  to  it  ia  ascertuoed  and 
the  possession  only  postponed.  It  is  true  .that  the 
court  has  occasionally  been  compelled  to  give  the 
word  the  meaning  of  "vested  in  possession,"  as  in 
Tttglor  V.  Frcbishtr,  6  De.  G.  &  S.  191,  but  the 
oonrt  always  does  that  with  reluctance;  and  because 
the  rest  of  th*  will  and  context  inevitably  fix  that 
meaning  upon  the  word.  Here  I  see  no  reason  for 
departing  from  tbe  ordinary  legal  meaning  of  the 
term.  Accordingly,  in  my  opinion,  the  interest  of 
John  Arthur  Arnold  expectant  on  the  decease  of  the 
daughters  of  Mary  vested  indefeasibly  in  him  in  fee- 
simple  on  tbe  dealji  of  tbe  testator  and  the  devise  over 
in  fa-  inr  of  the  danghters  thereupon  ceased  to  be 
capable  of  taking  effect. 

Solicitors  for  the  parties,  Johnson  and  Coole,  and 
JSatilbeck. 


V.  0.  STTJABT'S  COXJBT. 

Xeptfted  by  Jakxs  B.  Davumok  and  Kdwasd  Wntsiow, 
Esqrs.,  ol  Uncoln's-lnn,  Barriaters-at-Law. 

Dec.  3  oTul  4. 
Sbpbee  v.  Bedborouob. 
Vendor  and  purchaier — Condition!  of  $ale — 
forfeiture  of  depotiL 
Conditiom  of  tale  of  property  told  by  auction  under 
a  dtcree  of  the  court  contained  no  protntion  for 
Me  return  of  the  dqmtit  in  the  event  of  non-com- 
pHanee  by  the  purchaser,  but  contained  a  ttipulation 
that,  in  the  event  of  nonpaymrnt  of  the  purchase- 
money,  or  other  default,  an  order  might  bi  made 
hy  the  court  for  a  re-iate,  and  for  the  payment 
by  the  purchater  of  any  deficiency  and  cottt. 
At  the  tale  a  purduuer  contracted  to  purchnte  and 
paid  the  depetit;    but  before  completion   btcama 
bankrupt.    Sit  attigneet  elected  not  to  complete  the 
purehate: 
Slid  that,  in  eoniequence  of  the  act  of  M«  attigneet, 


there  had  been  aforfeilure  of  the  depoiit,  at  far  at 

they  loere  concerned. 

The  question  in  this  ease  was,  whether  a  deposit  <t 
9161.  paid  into  court  by  Mr.  Boncieanlt  in  respect  of  a 
contract  made  by  bim  for  the  purchase  of  propo^ 
sold  nnder  an  order  of  the  court,  was  forfeited  ^ 
reason  of  his  assignees  in  bankruptcy  liaving  dediitl 
to  elect  to  accept  such  puicbase. 

Certain  propertr  in  the  Uaymarket  was  pat  up  for 
sale  by  auction  on  the  26th  Feb.  Mr.  Boacicwlt 
became,  and  by  the  chief  clerk's  certificate,  dated  tbt 
5th  March,  was  allowed,  the  purchaser  for  the  sum  <i 
9160/L  The  property  was  bought,  as  he  alleged,  not 
for  himself  solely,  but  for  "The  New  Thealre  Con- 
pauy  (Limited)."  A  deposit  of  9162.  was  paid  inte 
court ;  but  before  the  completion  of  the  parchaae  Mr. 
Bouoicault  became  bankrupt,  and  his  asugueea  refnad 
to  elect  to  complete  the  same. 

Bacon,  Q.  C.  and  E.  Leigh  Pemberton  now  moved  on 
behalf  of  the  pit.,  that,  as  tbe  asaignees  had  elected 
not  to  complete,  tbe  deposit  might  be  forfeited  to  th 
vendors,  and  that  the  premises  might  be  resold.  Tin 
notice  of  motion  was  also  to  the  effect  that  such  renlt 
might  be  without  prejudice  to  any  right  of  the  vendn 
against  the  bankrupt  or  his  assignees  in  the  event  of 
the  resale  being  made  at  a  leu  prioe  than  91601.  Tbe 
conditions  of  sale  did  not  provide  that,  in  case  of  wa- 
Gompliance  with  the  contract,  the  deposit  should  be 
returned,  but  tbe  last  condition  of  sale  provided  ai  fol- 
tows : — "  That  if  any  purchaser  shsU  not  pay  kis 
purchase-money  at  the  time  above  menUoned,  or  at  uy 
other  time  which  may  be  named  in  any  order  for  tlut 
purpose,  and  in  all  other  respects  perform  those  oon- 
ditions,  an  order  may  be  made  by  tbe  aaid  jodge  tt 
chambera  for  the  resale  of  the  premises  purchased  by 
tncfa  purchaser,  and  for  payment  by  him  of  the  defi- 
ciency, if  any,  in  tbe  price  which  may  be  obtained  npoi 
such  resale,  and  of  all  coats  and  expenses  oocsaoned 
by  such  defanlt."  It  was  contended,  in  support  of  tbe 
motion,  that,  where  a  purchaser  is  in  default  and  tbt 
vendors  have  not  parted  with  the  property  under  a  i** 
sale,  the  deposit  must  be  forfeited,  on  the  groond  tbit 
the  purchaser  has  no  right  to  rescind  theooatnet. 
They  cited 

Sugd.  V.  &  P.,  Uth  edit.,  p.  40  j 
Leihbridge  v.  Kirkman,  25  L.  J.,  N.  S.,  89; 
Cleave  v.  Mooret,  3  Jur.  N.  S.  48. 

Sfudins,  Q.  C.  and  Swantton,  for  the  ssaigiiees, 
argued  that  the  last  condition  of  sale  above  cited,  pn- 
viding  an  indemnity  in  case  of  a  deficient  on  r<>>K 
showed  that  it  was  not  the  intention  i£  the  psitio 
that  there  should  be  any  forfeiture.  Instead  of  s. 
forfeiture  of  the  deposit,  payment  of  any  defioieWT 
and  costs  was  substituted,  showing  that  there  «!• 
to  be  no  other  remedy.  They  referred  to 
Palmer  v.  Temple,  9  Ad.  &  El.  508 ; 
Cotton  ▼  SoberU,  7  L.  T.  Rep.  N.  S.  588. 

Smith  Otter  appeared  for  a  mortgagee. 

The  Vici-Cai.NCELLOB. — Tbe  question  in  thiscM 
has  arisen  iu  consequence  of  a  contract  entered  is** 
by  Mr.  Boncicault,  through  whose  bankruptcy  a  in* 
party  to  the  suit  has  been  introduced,  who  has  a  ngU 
to  abandon  or  to  go  on  with  the  contract.  This  shoe* 
that  the  15tb  condition  was  not  intended  to  apply!* 
the  case  of  a  bfinkmptcy,  because,  in  tbe  ease  of  > 
bankruptcy,  the  right  to  a  resale,  and  tbe  right  ofA« 
parties  prosecuting  the  suit  to  have  the  property  '•"''j 
arise  from  other  circumstances  than  those  contenipl»t«» 
by  this  condition.  Where  a  deposit  is  exacted  by  tie- 
court  as  part  of  the  contract  to  be  entered  into  by  tk* 
purchaser,  the  purpose  for  which  it  is  exacted  ii «»» 
for  the  benefit  of  the  vendor— it  is  exacted  at  "^ 
security  for  the  performance  of  the  contjec'i  '*■ 
where,  after  tbe  payment  of  the  deposit,  xA  '*^'"|r 
completion  of  the  contract  of  aale  sad  porchaso,  »• 
incapacity  of  bankruptcy  succeed!^  and  the  ptisen  '•*' 
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4i«i  ptid  tlie  deposit  liu  no  lanf;er  an;  right  whateTsr, 
4)01  his  right  hu  been  transferred  to  another  person, 
«b«  has  the  right  to  go  on  or  to  abandon  the  contract, 
■St  S*  qnite  clear  that  in  snch  a  ease  there  has  been  a 
defaolt  on  the  part  of  the  pnrohaaer.    Then,  hoir  the 
fMTSon  who  is  in  defantt  can,  opon  that  default,  and  in 
'  oonseqaence  of  that  defanlt,   acquire  any  right  to  the 
Done;  which  was  parted  with  as  a  seenrit;  that  there 
should  be  no  default,  it  is  diffloalt  to  conceiTO ;  and  if  it 
'Iwdifflealt  to  oonoeiTe  in  any  ease  that  the  person  making 
the  default  can  npon  so  doing  acqaire   a  right  to  the 
monej  which  was  deposited  aa  a  secori  t  j  against  a  defaolt , 
.eiponwhat  principle  can  the  assignees  of  that  person,  who 
bare  a  new  right,  make  anjr  claim  whatever;  because 
'they  bad  a  choice  either  to  bare  the  benefit  of  the 
purahaae  or  to  renoooee  it,  and  as  soon  aa  they  made 
their   election   and    renounced    the    purchase    they 
abandoned  the  deposit  ?    I  am  unable  to  follow  the 
•rgnment  of  the  counsel  for  the  assignees,  that  npon  the 
abandonment  there  arises  a  right  to  have  the  secnrity 
returned  which  was  exacted  to  prevent  the  contract 
iMing  abandoned  on  the  part  of  the  purchaser ;  and  no 
.«ase  can  be  found  to  support  that  view — at  any  rate 
none  has  been  cited  to  show  that  in  a  ease  like  this  a 
petion  making  defanlt  has  been  held  to  be  entitled 
ta  the  security  which  he  paid  to  prevent  an  abandon- 
ment of  his  contract.    It  seems  to  me  that  it  would  be 
>  violation  of  principle  to  countenance  any  such  claim 
a*  that  now  put  forward  on  the  part  of  the  assignees. 
Tk*  passages  cited  from  Lord  St.  Leonard's  book  hare 
aome  application ;  but  there  is  this  peculiarity  in  this 
'  case — that  this  was  a  sale  by  the  court,  and  the  court 
having  exacted  the  payment  of  a  deposit,  has  by  its 
position  of  depositee  a  very  large  power  as  to  the  rights 
of  any  person  who  may  in  any  shape  make  a  claim 
npM  it.    I  do  not  wish  to  be  understood  as  laying 
down  any  general  rale  upon  the  snbject — all  I  decide 
i%  that  the  assignees  have  no  right  whatever  to  the 
defMwit,  and  that  by  abandoning  the  purchase  they  have 
abandoned  the  deposit  which  relates  to  it;  and  there- 
fon  I  cannot  cotutenanca  the  right  of  the  assignees  to 
this  money  in  oonseqaence  of  the  course  which  they 
bava  taken.    On  the  other  band,  this  notice  of  motion 
aaki  for  a  declaration  of  absolute  forfeiture  of  the 
dopout.    Now,  there  has  not  been  a  forfeiture  by  the 
buikrapt,bnt  there  has  been  a  forfeiture  by  the  assignees, 
if  by  anybody,  from  the  course  which  they  have  elected  to 
take.  Theproparoourseto  follow  now  will  be,  not  to  deter- 
miaa  more  than  that  the  assignees  in  bankroptqr  have 
no  right  to  the  deposit,  and  even  if  npon  a  resale  of 
tlis  property  it  should  fetch  ten   times  the  amount 
wbich  Mr.  Boocicault  bid  for  it,  I  do  not  see  that  any 
rigbt  can  be  set  op  by  the  assignees  to  this  deposit. 
On  the  other  part  of  the  motion,  which  asks  thai  the 
Tandors  may  be  allowed  to  prove  in  bankruptcy  against 
tba  astate  of  the  bankrupt,  I  shall  make  no  order,  for 
tbs  reason  that  the  asaignees  of  the  bankrupt  had  a 
riCht  to  elect  whether  they  would  accept  the  contract 
oc  not,  and  they  have  exercised  that  right  by  abandon- 
ing the  contract.     In  fact,  the  Court  of  Bankruptcy, 
in  tba  exercise  of  its  discretion,  compelled  the  assignees 
to.  make  an  election.    The  substance  of  my  decision  is, 
that  these  assignees  hsve  no  right  to  be  paid  this 
deposit.     To  say  there  has  been  a  forfeiture  on  their 
psirt  does  not  exactly  state  my  meaning ;  but,  as  some 
•zprassion  must  be  need,  perhaps  the  word  forfeitore 
is  aa  good  as  any  other  that  can  be  found.     The  order 
will   be  to  the  effect  that  the  assignees  having  declined 
to  accept  the  contract,  the  deposit  has  been  forfeited 
hy   them,   and  the  property  most  be  resold.    There 
irill  be  no  order  as  to  costs. 

Baeam,  Q.C.  asked  that  the  order  might  be  made 

witboot  prejudice  to  the  right  of  the  pit.  against  the 

«stat«  of  the  bankrupt.    The  vendor  would  have  had  a 

risbt  to  compel  Mr.  Boucicault,  had  be  not  been  made 

-«  Moluupt,  to  make  good  any  deficiency  that  might 


arise  through  his  defiult.  But  now,  if  the  vendor 
should  snstain  any  loss,  he  has  a  right  to  prove  against 
the  estate  for  damages,  and  it  was  asked  that  this 
question  might  be  left  open. 

The  ViOB-CBANCBLtoB  refused  to  make  any  order 
whatever  npon  the  latter  part  of  the  motion. 

Solicitors :  PtmbtrUm,  Ueyndl  and  Pembertou ; 
LinkiaUr  and  Backwood. 


V.  O.  WOOD'S  OOUBT. 

Roported  bjr  \7.  H.  Beirikt  and  Edwabd  Llots,  Esqra, 
BaiTlsters-st-Law. 

Salurdai/,  Nov.  7. 
Qrotes  o.  Groves,  ex  parts  Whitehead. 

Practice — Married  woman— PoetHHits  o/iteue. 
Upon  evidence  shoving  the  improhability  that  a  vxtnmm 

forty-nine  geart  of  age  thoula  bear  children,  tha 

Court  will  net  not  treat  her  eapatt  ckildbearing. 

The  eorpue  of  certain  funds  in  this  suit  stood  limited 
to  S.  Whitehead  for  her  separate  use  for  life,  with 
remainder  to  her  hnsband  for  life,  with  remainder  to 
their  two  and  only  children  absolutely  in  equal  shares. 

A  petition  was  now  presented  by  all  the  parties  so 
eititled,  and  all  rat  juris,  asking  the  consent  of  tba 
court  to  a  mutual  arrangement  for  payment  out  of  the 
whole  fu9d  to  S.  Whitehead. 

Evidence  was  given  that  S.  Whitehead  was  forty- 
nine  years  old,  and  that  ahe  bad  not  bad  a  child  for 
more'than  twenty  years,  and  medical  evidence  that 
she  was  physically  past  childbearing. 

Soylt,  for  the  petitioners,  submitted  that,  under 
these  circumstances,  practically  the  whole  interest  was 
before  the  court. 

The  VicK-CHANCii,t.OB  said  that  the  settled  mle 
was  not  to  consider  a  woman  past  childbearing  until 
she  was  fifty  years  of  age ;  he  could  not  make  an 
order  in  the  teeth  of  that  mle.  He  would,  however, 
allow  the  petition  to  stand  orer,  with  liberty  to  apply 
in  cbambMS.  

Se  Mabsham. 
Practice— Legacy  dutf—Oenificale—PojimeiU  oiU  of 

court. 
On  petition  for  payment  of  a  fund  out  of  court,  the 
utual  certificate  from  the  Inland  Revenue  Depart- 
ment of  payment  of  tegacg  duty  ought  to  be  pro- 
duced.     Where   that    certificate  %oai  refuted  en 
other  groundt,  although  duty  had  been  paid,  and  an 
affidavit   to  that  effect    was  produced,    the    court 
ordered  tuch  affidavit'Jlo  be  served  on  the  Solicitor 
for  the  Inland  Sevenue,  together  with  notice  to  show 
cause  within  seven  days  why  the  fond  should  not  be 
paid  out,  and  in  default,  that  it  should  be  so  paid. 
An  order  of  the  20th  June  1863  bad  been  made 
on  petition  in  this  matter  directing  that  the  residue  of 
the    proceeds    of    the    sale    of  9202.  8s.    9d.    and 
9902.  lis.  6d,  Three  per  Cent.  Bank  Annnities  now  in 
court,  after  payment  of  costs,  be  paid  to  the  solicitor 
of  certain  parties  entitled,  whoso  names  where  men- 
tioned in  the  order.    Upon  application  to  the  Inland 
Revenue  Department,  to  ascertain  whether  the  proper 
legacy  duty  had  been  paid,  and  if  so,  for  the  usual 
certificate  to  that  effect,  it  was  found  that  the  doty 
had  been  paid,  bat  the  certificate  was  refused  on  the 
ground  that  no  general  account  had  been  filed. 

Torriano  now  applied  that  the  fond  might  be 
paid  out  on  an  afBdavit  of  these  facts. 

The  Vicb-Chasckllor  said  that  be  could  not, 
in  the  absence  of  the  certificate,  make  the  order  for  pay- 
ment out  of  court  of  the  fond  npon  the  mere  afildavit 
before  him.  He  thooght  the  best  course  would  be  to 
order  that  afBdavit  to  be  served  on  the  Solicitor  for  tha 
InUod  Revenue,  with  notice  that  the  fund  would  be 
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Paid  out,  unless  within  seven  dajs  causa  were  shown 
to  the  contrtrj  b;  that  department. 
Solicitor  for  the  petitioaera,  C.  Ftddty. 

Re  SoTHSBW. 

Practice — Infanfs  share  of  fund  in  court — Payment 

to  nlicitm — Liberty  to  apply  m  chambert. 
An  infant  aat  entitled  on  her  attaining  her  maJorUy 
to  a  share  of  a  fund  in  court,  and  within  on*  month 
of  that  time  an  application  no*  made  for  the  pay- 
vtent  of  the  fund  out  of  court. 
The  Court  declined  to  order  the  infani't  share  to  be 
immediately  paid  to  her  solicitor  on  his  undertaking 
to  pay  it  to  her  on  her  attaining  tu>enty-one ;  but  gave 
Kberly  to  apply  in  chamha-sfar  payment,  on  a  certi- 
fi:ate  of  the  chief  clerk  to  the  effect  that  she  had  so 
become  entitled. 

This  was  a  petition  for  payment  ont  of  eonrt  of  a 
fund  in  which  several  parties  were  now  abaolotelj 
entitled  to  share;  one  s^aro  however  would,  on  her 
attaining  tweDtjr>one,  become  tbe  property  of  an  infant, 
who  would  not  attain  that  age  till  the  8th  Dec.  next. 

Bardswdl,  for  tbe  parties  entitled,  asked  (to  save 
•xpense)  for  an  order  disposing  of  the  whole  fund,  the 
infant's  share  to  b«  paid  to  her  solicitor,  he  iinder> 
taking  to  pa;  it  over  to  her  at  twenty-one. 

The  Yick-Chahcellob  said  that  he  could  not 
make  anch  an  order.  The  share  of  the  infant  must  be 
carried  over  to  a  separate  account,  with  liberty  to 
apply  in  chambers  for  payment  out,  on  a  certificate  of 
the  chief  clerk  that  abe  had  attained  twenty-one. 

Tuesday,  Nov.  19. 

'WBRTBIHtSTSS    BbTMBO    CoAL  AND  CoKB  COHFASY 

r.  CliAytos. 

Practice— Production   of    doeumtnts— Further 

affidavit. 

Unless  the  onmer  of  a  deft,  as  to  the  documents,  (fe. 

in  his  possession  or  power  is  inconsistent  vith  the 

original  affidavit  made    by  him,    he  wiB  not  be 

required  to  make  a  further  affidavit  as  to  them. 
But  where  there  is  inconsistency,  the  court  will  require 

a  further   affidavit  as   to  particular  documents 

inquired  after. 

This  was  an  application  from  ebambera  requiring  a 
deft,  to  make  a  farther  affidavit  as  to  tbe  deeds, 
documents,  4c.,  in  his  possession  or  power,  more 
•specially  a  plan  therein  refened  to. 

The  object  of  tlie  suit  was  to  asoertain  the  bound- 
aries of  adjoining  coal-mines  wotind  by  the  pits,  and 
defL  uider  leases. 

Tbe  bill  alleged  that  in  some  communication  be- 
tween the  parties  in  Jan.  1861  the  deft,  had  seen  a 
Ur.  Napier,  the  manager  of  the  pits.'  colliery  and 
given  him  a  tracing  from  a  map,  which  was  repre- 
aented  hy  the  deft,  to  be  a  correct  delineation  of  the 
boundaries  of  tbe  lands  in  question. 

By  tbe  SUt  paragraph  in  his  answer  the  deft, 
stated  that  the'tracing  above  named  was  taken  from  a 
aketch  or  plan  made  by  himself  for  the  purposes  of  a 
contemplated  exchange  of  lands,  but  denied  that  it 
represented,  or  professed  to  represent,  the  correct 
boundaries  of  these  lands,  but  he  believed  it  might 
prove  to  be  auch.  The  exact  words  were  as  follows  : 
"  I  believe  that  I  traced  the  outline  of  this  sketch  or 
plan  from  a  working  plan  then  and  now  in  my  pos- 
aession,  bat  I  gave  the  said  sketch  to  tbe  said  Mr. 
Kapier  and  have  no  copy  thereof,  and  do  not  exactly 
reooUeet  what  it  was ;  but  I  believe  that  if  it  shows  tbe 
vestem  boundary  of  tbe  said  land  numbered  76,  I 
did  not  take  thia  from  the  said  working  plan,  but  I 
placed  it  at  what  1  then  understood  to  be  the  western 
boundary  of  tbe  minerals  at  this  spot  as  claimed  by 
tbe  oompany." 


The  affidavit  as  to  documents  omitted  altogether 
the  working  plan  mentioned  in  the  answer. 

The  pits,  thereupon  applied  in  chambers  that  the 
deft,  might  make  a  farther  and  sufficient  affidavit  as  to 
tbu  plan,  "stating  particularly  whether  he  had  not  now 
in  his  possession  or  under  his  control,  and  if  not,  when 
last  he  had  possession  or  control,  and  aoconnting  for  a 
certain  working  plan  mentioned  in  the  31st  paragnph 
of  his  answer  filed  in  this  cause,  and  by  sueli  aasva' 
sworn  to  be  then  in  bis  possession  or  under  bis  eoatnl» 
or  when  he  bad  such,  if  not  now,  and  what  hu 
become  of  certain  surface  and  underground  plans  sad 
sections  and  working  plans  relating  to  the  mines  i& 
question  in  this  cause," 

It  was  alleged  in  the  affidavit  made  in  support  of 
thia  application  in  chambers  that  the  deft.'s  lease  coa- 
tained  a  covenant  to  keep  an  accnrate  plan  «(  th» 
workings  of  tbe  mine. 

Roll,  Q.  C,  Gifiard,  Q.  C.  and  Freeling  in  support, 
of  tbe  application. — The  answer  of  the  deft,  beug 
iuconsistent  with  itself  as  to  this  plan,  ha  mast  mak» 
a  further  affidavit : 

Richards  y.  Watiins,  6  Jar.  N.  S.  168. 

Cotton,  for  tbe  deft,  contended  that  the  answer  waft 
not  inconsistent  with  itself.  It  bad  not  bean  in  aij 
way  shown  by  the  pit.  that  the  working  plan  aliodod  l» 
had  any  bearing  on,  or  at  all  related  to,  the  muus  ia 
question  in  tbe  cause. 

Tbe  Vice-Chahcsllob  said,  that  admissions  mife 
by  a  deft,  in  his  answer  wer«  the  foundation  for  tbs 
practice  of  discovery  aa  to  documents,  and  a  deft.  onU 
not  be  called  upon  to  make  any  further  affidavits  as  I*- 
such  documents,  unless  the  answer  and  original  sli- 
davit  were  inconsistent  upon  that  aubjoot.  It  was  ftr 
tills  reason  that  the  court  refoaed  to  allow  a  deft,  to  U- 
croea-examined  on  hia  affidavit  as  to  the  cnstedy,  ktj 
of  documents.  Although  the  court  would  not  aUov 
exceptions  to  an  answer  for  insnffideney  where  tk» 
interrogatory  was  merely  a  general  one,  and  the  sias 
information  might  be  obtaineid  by  summons,  yet  aoaa* 
had  decided  that  exceptions  would  not  be  alloarf' 
where  a  specific  document,  or  deed,  See.,  wu  obaigid  W 
be  in  the  deft.'s  possession,  and  specific  informalioa  *■» 
required  aa  to  it.  The  practice  in  chambers  was,  trim* 
there  were  grave  suapiciona  that  documents  had  Ixas 
omitted  from  the  affidavit,  to  direct  the  solicitor  apply- 
ing for  a  further  affidavit  to  write  a  loiter  to  the  ilift.1l 
solicitor,  pointing  oat  distinctly  what  was  the  oitsi* 
of  tbe  information  required  as  to  the  doceaest 
inquired  after.  Should  tbe  deft.,  after  receipt  of  ■acb' 
a  letter,  refuse  to  make  a  further  affidavit,  he  woall 
place  himself  in  an  awkward  dilemma ;  while,  if  k* 
made  a  false  affidavit,  such  letter  might  be  moda 
any  indictment  for  perjury.  In  the  present  case  tkas- 
appeared  such  inconsistency  on  the  face  of  the  aniM 
as  to  antfaoriae  the  court  to  call  for  farther  iafMat* 
tion  npon  tbtf  subject.  Ha  oonld  not  tske  ss; 
notice  of  the  covenant  said  to  be  contained  a  tbs 
deft.'s  leaaa  with  the  owner  of  the  mine :  first,  becasie 
he  could  not  presume  that  it  bad  been  observed ;  sal 
secondly,  because  there  was  nothing  to  show  that  Ike 
plans  related  to  the  matters  in  question  in  dispots  • 
the  canse.  Tbe  deft,  muat  therefor*  make  a  fiu(k« 
affidavit  as  to  tbe  working  plan  lefiBrred  to  u  bdit 
in  bis  possession. 

Order  aeeordi»|l^ 

Solicitors :  Riehardsoit  and  Walter. 
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Garbutt  v.  Tkkvob. 


[C.  B. 


Common  tLaiu  (Soucts. 


OOUBT  OF  OOMHON  BENCH. 

BaporMd  by  W.  Hatd  and  Ldmut  Surb,  Eaqra., 
BarrUten-at-Lur. 

BEOISTBATION  ATPBAU 

Tuadag,  Nov.  24. 

Gabbutt  v.  Tbktor. 

EUcUo*  lav — (Sutomani  tenure — Copyhold — 3  WiU. 

4,  c.  45,  t.  19. 
A  tenoKt  who  hoUU  hit  tandt  iy  etutomory  tenun, 
atlkough  not  itrictlj/  a  copi/huld,  provided  he  hat  a 
permiauHt  inieretl  therein  of  the  value  oj  not  leit 
than  \OLper  annum,  free  of  all  eharget,^e.,i*  entitled 
to  be  regitlered  under  tect.  29  of  2  Wtlt.  4,  e.  45. 
This  wu  an  appeal  rrom  the  coorl  of  tb«  revUing 
barmtor  for  GaUborough;  th«  following  case   being 
•Uted  lor  the  opinion  of  the  ooart : — 
casb. 
At  a  conrt  held  at  GuUborongb,  on  the  5tb  Oct. 
1863,  before  me,  the  barrister  appointed  to  renae  the 
list  of  Toten  for  the  North  Biding  of  Yorkshire,  John 
Adamson  was  objected  to.    This  name  was  thus  entered 
in  the  list  of  voters  for  the  township  of  Hinderwell. 
Adamson,  John  |  Staithes  |  Copjrhold  boose  |  Stailhes. 
The  following  facts  weie  proved  :— 
1.  The  manor  of  Seaton,  in  the  North  Riding  of 
Yorkshire,  is  oo-extensive  with  the  township  of  Hinder- 
well.    The  Marqnis  of  Normaoby  is  the  lord  of  the 
Humor.      The    township    of     Hinderwell     contains 
tba    Tillage  of   Hinderwell,    the  Tillage  of  Suithes, 
and  the    Tillage    of    Runswick  ;    the  inhabitants  of 
alt  three  Tillages  are  engaged  in  fishing  or  other  mari- 
time porsoits.     In  the  village  of  Hinderwell  are  free- 
boldets  only    of  the  said    manor.    In  Staithes  and 
Konswiek  all  the  bonses  and  other  tenements,  herein- 
after for  brevity's  sake  called  "  booses,"  an  held  under 
a  customary  teonre  hereinafter  described,   which  has 
theio  obtained  for  a  long  period  without  alteration. 
No  eTidence  was  produced  of  any  other  tenure  having 
at  any  time  existed  in  Stailhes  or  Rnnswick. 

S.  Between  the  said  bouses  and  in  their  immediate 
neighboorhood  are  pieces  of  gronnd,  which  are  part  of 
the  waste  of  the  lord  of  the  manor  of  Seaton. 

3.  Every  house  in  Staithes  and  Rnnswick  i^  held  by  a 
tenant  on  the  conrt-rollof  the  manor  efSeaton,  who  pays  a 
rent  in  respect  of  such  bouse  to  t  he  Marquis  of  Normanby. 

4.  The  houses  are  generally  of  small  value,  but  a 
few  are  of  the  value  of  302.  per  annum.  The  rent  in 
each  case  is  a  very  small  or  nominal  sum,  consisting  of 
a  few  shillings  annually,  and  is  always  much  smaller 
than  the  annual  letting  valoe  of  the  boose.  The  rents 
of  the  various- houses  differ  in  amount,  but  the  rent  of 
each  house  has  always  continned  the  same  in  amount 
without  siteration. 

5.  No  notice  is  given  as  to  when  and  where  the 
rent  is  payable ;  but  by  custom  the  rent  is  payable 
twice  a- year  to  the  Ixnd  agent  of  the  Marquis  of  Nor- 
manby, at  the  place  where,  and  at  the  time  when,  rent 
is  payable  by  all  tenants  of  the  Marquis  of  Normanby, 
in  the  manor  of  Seaton  and  elsewhere  in  the  neigh- 
bourhood, namely,  at  a  public-bouse  in  Staithes,  called 
the  White  Home,  on  the  la>t  Wednesday  of  May  and 
the  first  Wednesday  of  December  in  each  year. 

6.  To  each  tenant  of  a  house  in  Staithes  or  Runs- 
vviok  so  psying  rent  a  qnittanoe  is  given  in  the  follow- 
ing form: — 

"  No.  -     .  "  Manor  of  Seaton. 

"  Beceived  the  2Sth  diy  of  May   1863  of 
X.  Y.,  one  shilling  snd  sixpence  for  half 
a  year's  rent  due  to  the  Most  Noble  the 
Msrqnis  of  Normanby  at  Lady-day  last,    «.   d. 
byn» 1     6 

*•  Anear  £  '•  Johk  Eckb  (agent)." 


7.  The  rent  is  generally  duly  paid.  One  instaoc* 
only  is  known  of  a  notice  to  quit  having  been  servei 
on  behalf  of  the  Harqnis  of  Nurmanby,  on  a  tenant  io 
Staithes  or  Bnnswick,  and  in  that  case  the  tenant  did 
not  quit.  No  action  of  ejectment  has  e?er  been 
brought  against  any  of  the  said  tenants. 

8.  All  repairs  to  any  of  the  said  bouses  are  done  by 
the  tenant  of  the  same,  and  at  bis  exp''nse ;  and  if  any 
of  the  said  houses  have  become  ruinous,  it  is  built  up 
by  the  tenant  at  bis  expense. 

9.  Many  of  the  said  houses  are  let  by  the  teoanta 
frem  week  to  week,  or  from  month  to  month. 

10.  Every  tenant  is  rated  to  the  poor,  and  assessed 
to  the  property-tax,  as  owner  of  the  bouse  which  be 
holds. 

11.  Tenants  of  the  sud  houses  have  occasionally 
been  on  the  register  of  parliamentary  voters  for  the 
North  Riding  of  Yorkshire :  their  qualifications  being 
therein  described  as  copyhold  houses  in  Staithes  or 
RuiiHwick. 

1 2.  The  court  of  the  manor  of  Seaton  is  held  an- 
nually in  October  or  NoTember.  Before  holding  the 
court  the  stewsrd  of  the  manor  issoes  a  precept  to  the 
bailiff  of  the  manor,  calling  upon  him  to  sumaion  a 
jury  to  the  court  about  to  be  bolden.  The  oamea  of 
the  jurors  are  chesen  by  the  said  bailiff,  and  the  land 
agent  of  the  Harqnis  of  Normanby,  out  of  the  free- 
holders of  the  manor  within  the  village  of  Hinderwell, 
and  the  tenants  of  bouses  in  Siailbes  and  Rnnswick. 
The  steward  of  the  manor  presides  in  the  court,  and 
the  said  land  agent  ia  always  present.  The  list  of 
suitors  is  called  OTer,  and  the  jury  are  sworn ;  after 
other  matters  are  disposed  of,  applications  from  per- 
son*  desiring  to  he  sdmitted  tenants  of  houses  ia 
Stailhes  or  Rnnswick  are  heard. 

13.  The  person  A.  B.,  desiring  to  be  admitted 
tenant  in  the  room  of  the  outgoing  tenant  C.  D., 
attends  at  the  court,  having  been  generally,  but  pot 
in  every  case,  summoned  for  tbia  purpose  by  the  bailiff 
of  the  manor.  C.  D.,  the  outgoing  tenant,  frequently 
attends  also.  A.  B.  is  then  presented  by  the  bailiff  to 
the  steward,  who  asks  of  him  (but  in  no  set  form  of 
words),  "  For  what  purpose  do  you  come  ?"  A.  B. 
then  replies  (but  without  using  any  set  form  of  words), 
"  I  seek  to  be  admitted  tenant  of  boose  No.  24,  in  room 
of  C.  D.,"  adding  the  circumstance,  "I  have  pur- 
chased the  boose  of  C.  D.,"  or  "  C.  D.  is  deceased, 
and  has  left  me  the  bouse  by  will ;"  or  "  C.  D.  baa 
died  intestate,  lesving  me  his  beir-at-law,"  or  as  the 
case  may  be. 

Sumetimes  the  bailiff  htates  the  circumstances  of  the 
case,  sometimes  one  of  the  jurors,  and  sometimes  the 
outgoing  tenant. 

The  steward  then  always  inquire*  of  the  land  agent 
if  there  is  any  objection  to  the  admission  of  A.  B.,  to 
which  the  land  agent  replies,  that  there  is  no  objection, 
or  that  there  are  arrears  of  rent  due  from  the  outKoing 
tenant,  or  as  the  esse  may  be.  The  foreman  of  the 
jury  is  generally  naked  if  he  knows  any  objection  to 
the  admission  of  A.  B.  In  most  cases  no  objection  is 
raised  by  sny  one,  but  occasionally  arises  in  which  all 
the  circumstances  of  the  case,  as  well  morsi  ss  legal, 
are  inquired  into,  as,  for  instance,  on  the  application  of 
the  heir-at  law  to  be  admitted  tenant  in  the  room  of 
his  father  who  has  died  intestate,  the  foreman  or  one  of 
the  jnry  may  say  thst  he,  the  said  heir-at-law,  has 
never  done  anything  for  bis  decessed  father  or  his 
family,  but  that  E.  F.,  the  dauiibler  of  the  deceased, 
supported  her  father  during  bis  last  illness,  snd  that 
she  is  better  entitled  than  A.  B.  to  be  admitted  tenauL 

The  ateward,  after  hearing  the  whole  discussion, 
decides  granting  or  refusing  the  application  for 
admission,  according  to  his  judgment,  upon  all  the 
circumstances,  as  well  moral  as  lecal,  of  the  case. 

14.  If  A.  B.  is  a  purchaser,  bis  application  to  be 
admitted  tenant  is  almost  always  granted ;  so  also  if 
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be  claims  nnder  the  will  of  tha  deceued  tenant  ;  but 
in  man;  instance?,  notwithstanding  the  devise  of  the 
property  in  question  to  the  applicant  bat  been  admitted 
to  have  been  in  all  points  of  form  soffident  and 
without  fraud,  his  application  has  been  refused  bj  the 
steward,  and  another  person  has  been  admitted  bj 
him  lis  tenant. 

15.  If  A.  B.'s  application  is  granted,  the  name  of 
C.  D.,  the  outguing  tenant,  is  struck  out  of  the  court- 
roll  bjr  the  pen  of  the  steward,  and  the  name  of  A.  B. 
is  inserted  on  the  court-roll  in  its  alphabetical  place 
among  the  names  of  tenants  in  Staitlies  or  Runswick, 
as  the  case  maj  be :  A.  B.  then  takes  the  oath  of  fealty 
and  pays  to  the  steward  a  fee  of  1*.  6d.  No  fine  is  paid 
to  the  lord  of  the  manor. 

16.  A  change  of  tenancy  of  booses  in  Staithes  or 
Banswick  often  lakes  place  between  the  holdings  of  the 
manor  court.  A.  B.,  the  person  desiring  to  be  admitted 
tenant,  applies  to  the  said  land  agent  of  the  Marquis 
of  Mormauby,  stating  the  circumstances  of  the  case. 
The  land  agent  usually  requires  a  letter  from  the  fore- 
man of  the  jury  of  the  manor  court  last  held,  to  the 
effect  that,  iu  the  judgment  of  him,  the  foreman  of  the 
jury,  the  said  A.  B.  is  best  entitled  to  be  admitted 
tenant  of  the  bouse  in  question.  The  land  agent,  at 
discretion,  gives  or  refuses  to  give  to  A.  B.  a  letter  to 
the  steward  of  the  manor,  assenting  to  A.  B.'s  applica- 
tion. As  a  matter  of  fact  the  land  agent  usually  gives 
such  letter,  but  he  has  occasionally  refused  to  give  the 
same,  on  the  ground  that  the  outgoing  tenant  was  in 
arrears  of  rent.  Upon  receipt  of  the  letter  expressing 
the  assent  of  (he  land  agent  to  the  admission  of  A.  B., 
but  in  no  case  without  receipt  of  such  letter,  the  steward 
of  the  minor  indorses  A.  B.'s  name  upon  the  court-roll 
for  the  lime  being  in  the  following  form : — 

Abraham  Brown,  sctin  tenant  for 
house  Ko.  24,  in  room  of  Charles 
Davis." 

For  every  such  admittance  out  of  ooort  the  incoming 
tenant  pays  to  the  steward  a  fee  of  5t.,  but  no  fine  is 
paid  to  the  lord  of  ihs  manor.  At  the  boldiug  of  the 
next  manor  court  the  name  of  such  incoming  tenant  is 
•ntered  in  its  proper  alphabetical  place  in  the  court- 
roll  among  the  tenants  of  Stuitbea  or  Bnnswick,  as  the 
case  may  be. 

17.  Every  alteration  or  change  of  tenancy  of  any  of 
the  said  bouses  in  Staithes  or  Runswick,  is  completed 
by  admission  of  a  new  tenant  in  snbstitntion  for  or 
in  addition  to  the  former  tenant  in  the  court-roll  of 
the  manor  of  Seaton  in  the  manner  and  on  the  con- 
ditions hereinbefore  described. 

18.  Subject  to  these  conditions,  if  a  tenant  disposes 
of  his  estate  in  one  of  the  said  houses  by  sale  or  by 
pledging,  or  if  he  disposes  of  the  same  by  will  and 
dies,  or  if  be  dies  intestate,  the  vendee,  pledgee, 
devisee,  or  heir-at-law,  as  the  case  may  be,  is  admitted 
tenant  on  the  coart-roll  of  the  said  manor,  and  enters 
opon  the  possession  of  the  property. 


"  1862. 
December  18. 


19.  In  selling  or  pledging  sncb  estate  no  deeds  or 
documents  of  any  kind  are  used,  nor  is  any  copy  of 
the  court-roll  furnished  to  the  incoming  tenant.  If  a 
tenant  sells  be  usually  does  so  by  auction,  sad  the 
auctioneer,  as  his  agent,  usually  beton  selling  asks 
of  the  land  agent  of  the  Marquis  of  Nonnaal^  per- 
mission to  sell,  and  in  some  cases  undertakes  to  pay 
over  part  of  the  purchase-money  when  received  by  bim 
to  the  said  land  agent  to  meet  arrears  of  rent  dse  t« 
him  from  the  outgoing  tenant.  The  handbills  aniiooac- 
ing  the  sale  of  a  bouse  are  usually  headed,  "By 
permission  of  the  Most  Noble  tbs  Marquis  of  Nor- 
manby,"  and  the  bouse  is  therein  described  ss  "  the 
property  of"  the  ontgoing  tenant.  After  the  sale  and 
purchase  the  vendee  is  admitted  tenant  in  room  of  the 
vendor,  either  by  act  in  court  or  out  of  court  as  hen- 
iubefore  described. 

If  the  tenant  pledges  bis  estate  the  person  lendig{ 
the  money  is,  subject  to  similar  conditions,  admitted 
tenant  in  hU  room,  or  as  co-tenant  with  him ;  when  tU 
money  is  repaid,  the  borrower  is  admitted  sole  tenast 
as  before. 

A  tenant  disposing  of  bis  estate  by  will  describes  it 
as  "  his  interest  in  gronndage  property"  in  Staithes  w 
Bnnswick,  or  his  groundage  property,  or  "  bis  grosod- 
age,"  or  "  his  frontage."  On  bis  death  the  perwa 
named  in  the  will  is,  subject  to  the  conditions  bereia- 
before  described,  admitted  as  tenant. 

If  a  tenant  being  a  feme  $t>le  marries,  the  bnibaid 
is  admitted  co-tenant  with  her,  or  tenant  in  her  room. 

No  instance  is  knovm  of  a  tenant  becoming  bankrspt 
or  insolvent  and  his  assignees  being  admitted  tenant  is 
bis  room. 

In  a  very  few  eases  one  of  tbs  overseers  of  tlit 
poor  of  the  township  of  Hindsrwell  has  been  admitted 
tenant  on  the  court-roll  in  the  room  of  a  tenant  «!is 
has  become  chargeable  as  a  pauper  to  the  said  town- 
ship, andon  the  pauper  tenant  dying  intestatetbeovermt 
has  continued  on  the  court-roll,  notwithstanding  llis 
application  of  the  beir-at-law  of  tbs  deoeaaed  to  h 
admitted  tenant. 

20.  Herein  foUovrs  an  extract  from  the  conrt-roll  <f 
the  manor  of  Seaton  for  the  year  1862.  which  wis 
proved  to  correspond  in  form  with  all  the  previm 
court-rolls  of  the  said  manor  within  memory. 

"  Manor  of  Seaton  to  wit— The  Court  Leet,  «itb 
view  of  Frankpledge  and  Court  Baron  of  the  Hast 
Noble  Constantino  Uenry,  Marquis  of  Normanby,  M 
of  the  said  manor,  held  at  the  boiise  of  Johnson  Ridim, 
situate  at  Staithes,  within  the  said  manor,  on  Thin- 
day,  the  4th  day  of  Dec.  1862,  before  John  Bnchanas, 
gentleman,  steward,  and  the  suitors  of  the  said  court 

"  The  names  of  the  jurors  of  the  said  court  swoni  ti 
inquire  and  present  aa  well  for  our  Soverign  Lady  ^ 
Queen  as  the  lord  of  the  said  manor." 

(Then  follow  the  name  of  the  foreman  of  the  ja>7i 
the  names  of  the  twelve  other  jurors,  and  the  name  of 
the  sworn  Piuder.) 


Ma 


Name. 


Freeholdem.  owners  of 
lands  and  teuementa 
within  the  said  manor. 

Banswick 

Tenants  and  leaiantB. 


Description  of 
property. 


Na 


Naanei 


Description  oT 
property. 


Beawick^Qeo. 
Brown,  William 


barkhooss 
dwelllng-boi 


Here  follow  other  names,  in  alphabetical 
order,  with  deecripUon  of  property. 


46. 

«8. 


Uinderwell. 
Freeholders. 
Adamson,  Luke. 

(Here  follow  other  Dimes,  bat  witbont  description  of  property.) 
Staithes.  , 

Tenants  snd  resiants. 
Adamson,  Elisha,  dwelling-boose— App. 
Abraui,  Thomas  and  Francis,  dwelling-house — App. 

(Uere  fuilow  names  in  alphabetical  order,  with  description  of  properly.) 
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21.  On  behalf  of  the  uid  John  Adamson  it  was 
proved  that  the  clear  Jttr\j  value  of  the  botues  in 
reepect  of  which  be  claimed  to  vote  amounted  to 
10^  ;  that  be  had  been  admitted  tenant  of  the  said 
bonses,  and  his  name  inscribed  as  such  tenant  in  the 
court-roll,  in  the  manor  of  Seaton,  in  the  manner 
hereinbefore  described  ;  that  he  bad  therenpon  entered 
into  actual  possession  of  the  said  hooiies,  and  has  ever 
noce  continued  in  actual  possession  of  the  said  houses, 
or  in  receipt  of  the  rents  and  profits  of  the  same,  bis 
name  also  being  continued  as  such  tenant  at  aforesaid 
on  the  said  manor. 

It  wu  admitted  that  he  had  during  his  tenancy 
regularly  paid  to  the  land  agent  of  the  Marquis  of 
Normanby  a  fixed  rent  in  respect  of  the  said  booses, 
and  had  receired  receipts  for  the  same  as  hereinbefore 
described. 

22.  A  person  claiming  to  vote  for  the  riding  in 
respect  of  copyhold  houses  in  Staitbes  or  Bunawick 
Would  there  be  commonly  understood  as  claiming  to 
Tote  in  respect  of  bonses  held  ia  the  manner  herein- 
before described. 

23.  On  behalf  of  the  objector  it  wis  contended  that 
the  Totei^wu  amere  tenant  at  will  of  the  lord  of  the 
manor,  and  that  be  was  not  seised  at  law  or  in 
equity  of  houses  of  copyhold  or  any  other  tenure 
wbaterer  for  his  own  life  or  for  any  larger  estate. 

24.  I  held  that  the  said  John  Adamson  wsa  seised 
in  law  or  equity  of  houses  of  copyhold  or  other 
tenure  not  freehold  for  his  own  life  or  for  a  larger 
estate,  and  I  accordingly  allowed  his  name  to  stand  on 
the  lilt  of  voters  aigned  by  me,  subject  to  the  opinion 
of  the  court. 

25.  The  claims  of  seventeen  other  voters,  whose 
same*  and  qualifications  are  together  with  the  name 
and  qualification  of  the  said  John  Adamson  set  out  in 
the  schedule  annexed  to  this  case,  depended  on  the  like 
facts  and  finding,  and  were  decided  by  mc^in  the  same 
manner  and  on  the  same  point  of  law  as  the  case  of 
John  Adamson. 

I  accordingly  allowed  the  said  fifly-seven  names  to 
stand  on  the  list,  subject  to  the  opinion  of  the  conrt, 
and  ordered  the  appeals  to  be  consolidated,  and  duly 
named  Thomas  Garbutt,  of  Yarm,  to  be  the  app.  in  the 
consolidated  appeal,  and  Thomas  Tudor  Trevor,  of 
Gnisborough,  to  be  the  resp. 

If  the  conrt  is  of  opinion  that  in  the  circumstances 
stated  by  me  John  Adamson  was  not  seised  at  law  or 
in  equity  of  bonses  of  copyhold  or  any  other  tennre 
whatever  (except  freehold)  for  his  own  life  or  for  any 
lai^r  estate,  the  eighteen  names  contained  in  the 
schedule  annexed  to  this  case  are  to  be  struck  out  of 
the  list  of  voters  for  the  township  of  Hinderwell;  otber- 
wiss  the  said  names  are  to'  be  retained. 
(Signed)  V.  L., 
Bevising  Barrister,  Guisborongh, 

5lh  Oct.  1863. 
T%oi.  Chitljf  for  the  app.— The  19th  section  of 
the  Befonn  Act  (2  Will.  4,  o.  45),  enacts  that  "  every 
male  person  .  .  .  who  shall  be  seised  at  law  or  in 
equity  of  any  lands  or  tenements  of  copyhold  or 
any  other  tenure  whatever,  except  freehold,  for  bis  own 
life,  or  for  the  life  of  another,  or  for  any  lives  what- 
ever, or  for  any  larger  estate,  of  the  clear  yearly  value 
of  not  less  than  102.  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the 
seme,  shall  be  entitled  to  vote,  &e."  The  customs  of 
this  msnor  do  not  show  that  these  are  copyholders ; 
there  is  no  surrender  and  they  do  not  held  by  copy  of 
the  rolls.  Lord  Coke  says  there  is  only  copyhold 
and  freehold :  (Coke's  Law  Tracts,  p.  12 )  Then  it 
will  probably  be  contended  that  there  is  fealty  in  this 
case: 

Co  Litt.  p.  58  ; 

Yin.  Abr.  tit.,  "Copyhold,"  "Grant}" 

Crtiiss  Digest,  tdL  1,  p.  266 ; 


Kitchen  on  Courts,  168  ; 

Starkie  on  Evidence,  I  edit.  vol.  I,  p.  38,  citing 
B.  N.  P.  248. 
What  is  there  to  show  that  these  are  tenants  by  copy  ? 
I  am  going  to  contend  that  the  roll  is  merely  a  list  of 
suitors  of  the  conrt  leet  or  barons  :  (Kitchen  on  Courts, 
pp.  6-12.)  "App."  put  opposite  a  name  on  the  roll 
means  that  the  person  appears  at ;  and  "  ess.,"  that 
he  is  sbsent  from  the  court.  Would  that  be  done  in 
any  titular  roll  ?  There  is  no  livery  of  seisin,  custo- 
mary grant,  or  surrender.  The  person  claiming  to  be 
admitted  appears,  and  sometimes  the  ontgolng  tenant, 
but  not  always.  There  is  nothing  as  to  fines,  reliefs, 
escheats,  or  rights  of  common.  One  of  the  customs 
is.  that  if  a  man  is  poor  he  is  to  be  tnmed  out  The 
only  thing  to  show  a  title  in  these  persons  Is,  that 
they  pay  an  annual  rent,  and  their  names  are  entered 
on  the  roll  of  tenants,  but  it  is  not  stated  of  what 
lands  they  are  tenants,  but  merely  that  they  ara 
tenants.  [.VeJiti,  Q.  C— The  case  sets  out  that 
they  are  admitted  in  a  customary  manner,  and  what 
the  nature  of  the  custom  is.]  It  would  be  dangerous 
to  open  such  a  wide  door  to  spurious  votes.  These 
can  be  only  tenants  at  will,  or  at  most  tenants  from 
year  to  year. 

MtUuh,  Q.  C.  for  the  resp. — ^The  conrt  must  pre- 
sume that  the  parties  hare  departed  from  the  ancient 
cuatoma.  They  must  be  either  tenants  for  life  or 
tenants  at  will,  who  may  be  ejected  at  any  moment. 
It  is  quite  unnecessary  for  me  to  make  out  that  they 
are  copyholds  of  inheriUnce ;  they  may  be  copyholds 
for  hfe,  and  it  is  quite  clear  that  in  copyholds  for  Ufa 
there  may  be  some  limited  right  of  nominating  a  suc- 
cessor: (I  Scriven  on  Copyholds,  22  and  43.)  This 
is  not  strictly  descendible,  as  tjie  lord  exercises  a  cer- 
tain amount  of  discretion  as  to  who  shall  succeed  to 
the  poasession.  The  case  finds  that  the  rents  are  vetj 
small,  and  fixed  in  amount;  is  this  consistent  with  a 
tenancy  at  will?  Yon  mu.-t  presnme  tliat  the  lord 
has  not  power  to  raise  the  rents.  The  house* 
are  repairvd  by  the  tenants,  and  no  tenant  has  ever 
been  turned  out.  {ChiUy.—  l  contend  that  it  is  a 
tenancy  from  year  to  year,  not  at  will.]  Then  thee* 
facts  are  quite  inconsistent  with  a  tenancy  from  year 
to  year.  They  are  aammoned  on  the  jury,  and  the 
arrears  of  rent  are  a  charge  upon  the  property  itself. 
I  admit  that  this  cannot  be  copyhold  of  iobehtanee,  as 
there  is  no  surrrendcr:  (Scriven  on  Copyholds,  361.) 
He  was  stopped  by  the  Court. 

ChiUy  in  reply. — If  there  is  s  customary  tenure  it 
is  a  freehold  cualomary  tennre,  and  they  have  no  right 
to  vote,  the  aUtute  of  Car.  2  (12  Car.  2,  c  24) 
having  destroyed  all  tenures  except  freehold  and  copy- 
hold. 

Eblk,  C.  J. — I  am  of  opinion  that  the  revising 
barrister  was  right.  I  cannot  say  what  the  estate  is, 
but  it  ia  a  permanent  interest  in  the  land.  If  it  is  not 
a  customary  tenure  for  life,  it  would  bo  held  for  soma 
shorter  period.  There  is  no  sign  of  its  being  a  tenure 
at  will,  nor  does  it  appear  to  be  the  case  of  mere 
squatters,  as  the  lesrned  counsel  has  suggested.  I 
believe  that,  if  history  were  looked  into,  copyholders 
were  originally  tenants  at  will,  and  their  estate  gradually 
grew  up.  Upon  the  whole  of  the  facts  stated  by  ths 
revising  barrister,  I  think  that  there  is  a  permanent 
estate  in  the  land ;  and  the  statute  says,  that  any  on* 
having  an  estate  of  "copyhold  or  any  other  tenure 
whatever,  except  freehold  for  his  own  life  or  that  of 
another,  of  the  clear  yearly  value  of  not  less  than  10/. 
over  and  above  all  rents  and  charges,  shall  be 
entitled  to  vote."  I  think,  therefore,  that  the  decision 
of  the  revising  barrister  must  be  confirmed. 

WtLUAMS,  J.— I  am  of  the  same  opinion.  There 
are  many  curious  tenures,  especially  in  the  north, 
which  are  called  "  customary  freeholds,"  or  "  tenants' 
rigbU,"    and    there    has  been    a    long    controversy 
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as'  to  whether  those  estates  are  to  be  consltered 
freehold  entates,  or  ia  the  natare  of  copyhold 
estates.  In  the  present  ease  it  is  quite  immaterial 
whether  the  estates  are  freehold  estates  or  copy- 
bold  estates,  becanse,  if  they  are  not  freehold,  bnt  of  a 
cnpyhold  tenure  or  tenure  in  the  nature  of  copyhold, 
the;  being  above  the  Talne  of  10/.,  are  equally  within 
the  words  of  the  Act  of  Parliament,  which,  by  adding 
"  other  tenures  "  to  the  word  copyhold,  clearly  pointed 
to  estates  of  tills  description.  The  only  qnestion  in 
liiis  case  is,  whetlier  the  revising  barrister  was  right  in 
li  Iding  that  they  belonged  to  some  tenure  of  this 
kinil,  be  it  freehold,  as  contradistinguished  from  estates 
]ield  by  copy  of  court-roll,  or  in  the  nature  of  a  copy- 
hold tenement  I  think,  that  although  it  is  true  there 
are  in  the  history  of  the  enjoyment  of  these  tenements 
circumstances  which  it  may  be  difficult  to  reconcile 
with  any  tenure  at  all,  and  which  would  be  perhaps 
more  directly  referred  to  such  an  enjoyment  as  is 
■iiggested  by  Hr.  Ghitty,  or  to  encroachments  on  the 
waste,  yet  it  must  he  borne  in  mind  that  here  is  the 
lord,  represented  by  the  steward  of  the  manor  and  by 
the  land  agent,  dealing  with  these  people  who  are 
quite  unable  to  resist  them,  and  that  state  of 
things  might  lead  to  the  commission  of  many 
lawless  acts  on  the  part  of  those  who  seek  to 
secure  the  rent  for  the  land,  and  who  may  impose 
en  those  in  the  enjoyment  of  the  tenements,  or  represent- 
ing them,  certnin  restrictions  and  put  upon  them  con- 
ditions which  in  point  of  fact  the  law  did  not  authorise, 
but  which  they  were  too  weak  to  resist.  I  think  the 
revising  barrister  might  well  look  at  these  anomalies 
as  having  come  into  existence  in  this  way,  and  that 
notwithstanding  there  is  here  substantially  a  case 
of  a  tenancy  of  right,  or  a  customary  freehold,  or  some 
tenure  of  the  kind,  having  nothing  at  all  to  do  with 
the  relation  of  landlord  and  tenant,  but  a  tenure  in  the 
technical  sense  of  the  word,  we  cannot  say  that  be 
liad  come  to  a  wrong  condusiou.  I  think  we  ought 
not  to  distuib  that  decision. 

Bylbs,  J.— I  am  of  the  same  opinion.  If  the 
revising  barrister  had  found  nothing,  I  should  have 
thought  that  the  legal  freehold  here  is  in  the  lord. 
But,  on  the  other  band,  the  tenants  are  not  mere 
tenants  at  will,  with  or  without  licence,  nor  are  they 
tenants  fur  years  or  tenants  for  lives  ;  they  bavs  what 
are  the  varions  incidents  to  copyhold  tenements.  We 
cannot  decide  against  the  revising  barrister,  unless  we 
can  see  clearly  it  is  not,  and  cannot  be,  a  copyhold 
tenement.  Now  there  is  nothing  clear,  as  it  seems  to 
me,  in  this  case,  except  that  it  is  difficult  to  see  what 
aort  of  an  interest  these  persons  had.  It  does  not 
appear  to  have  been  found  that  they  had  a  legal 
copyhold,  for  the  iinding  is  this,  "  I  hold  that  John 
Adamson  was  seised  in  law  or  equity,  of  bouses  of  copy- 
hold or  other  tenure,  not  freehold,"  and  it  may  well  be 
that  the  word  copyhold  may  be  consistent  with  a 
wider  sense  than  that  in  which  it  has  been  usually 
employed.  I  therefore  cannot  say  the  revising  barrister 
was  wrong. 

Keatino,  J. — I  am  of  the  same  opinion.  No  doubt 
the  circumstances  of  this  case  may  be  of  a  very  doubt- 
ful character.  The  revising  barrister  has  found  them 
to  be  such  as  come  within  the  Act  of  Parliament.  I 
cannot  say  he  was  wrong,  beoauss  the  suggestion  of 
Mr.  Ghitty,  as  to  the  possible  tenure  of  these  parties, 
■eeins  to  me  to  be  quite  inconsistent  with  the  faots  as 
found  by  tlie  revising  barrister.  Mr.  Chitty  seems  to 
have  given  up  the  idea  about  a  mere  tenancy  at  will, 
because  the  cuse  was  too  strong  against  him  upon  that 
point,  but  he  seems  to  think  that  there  was  a  tenancy 
from  year  to  year.  The  facts  are  equally  inconsistent 
with  that  supposition.  Who  ever  beard  of  the  oath  of 
fealty  being  required  of  a  tenant  from  year  to  year 
at  the  conrt  ?  Thst  Kcenis  to  me  to  be  wholly  inoon- 
cislent  with  IJie  other  fuels  of  the  ojse.     If  the  teuoiicy 


is  not  from  year  to  year,  as  suggested,  then  what  is  the 
tenure  7  It  is  not  very  easy  to  find  what  it  is.  I 
should  say,  if  not  strictly  a  copyhold,  it  is  in  the  nstsie 
of  copyhold,  so  as  to  bring  it  within  the  terms  of  tb< 
Act  of  Parliament,  "copyhold  or  other  tentire."  I 
think  the  revising  barrister  was  right. 

Judgment  far  (Jke  reqk 

JVoi-.  3  ami  25. 

Johnson  (Assignee)  v.  Stbak. 

Trover^Delioery   of  dock-warant—  Wrongjid  mie 

by  pawnee—  Meature  of  damagee. 
A.,  a»  tecurity  for  the  repayment  of  a  toon  fnm  B, 
deposited  wilh  B.  bran/iy  lying  in  a  dodk,  Ijr  ie- 
Uvering  to  him  the  doei-warrant,  andmilionaei 
him  to  tell  if  the  loan  were  not  repaH  on  the  Wlk 
Jan.  B.  told  the  brandy  on  the  28(A,  and  <m  the 
29(A  handed  over  the  dock-warrant  In  the  parehattr, 
who  on  the  30th  took  actual  pottetsion.  The  len 
was  never  repaid,  /n  nn  action  of  trover  by  Ih 
assignee  under  the  bankruptcy  of  A.  agmul  B. 
for  the  conversion  of  the  brandy  i 
Held,  that  the  mrongful  sate  on  the  iSth,  followed <m 
the  29th  by  the  delivery  nfihe  dock-warrant  w^ 
nance  thereof,  was  a  conversion. 
Per  Erie,  C.  J.,  Byles  and  Keating.  J  J.  {WUlimi, 
J.,  dissentienie') : — That  in  measuring  the  damayu 
the  interest  of  the  deft,  in  the  goods  at  the  time  if 
the  conversion  is  to  be  t'tken  into  aeeaut, 
and  that  ike  amount  is  to  be,  not  the  veliu  of  lit 
goods,  but  the  amount  of  the  loss  the  pit.  his 
actuaily  sustained,  which  in  this  ease  was  «asnM( 
as  the  pit.  had  no  intention  of  redeeming  the  fM/t- 
Per  Williams,  J. :— That,  thouqk  theplUeanonlyTitmr 
in  respect  of  the  amount  of  his  interest  w  Asgseis, 
the  estate,  whatever  it  might  be,  of  the  deft.  t>  * 
pawnee,  was  the  mere  creature  of  the  bnilment,  am 
€u  soon  as  the  bailment  terminated  by  the  wronjfst 
sale,  that  estate,  being  dependent  on  and  growing  c^ 
of  the  bailment,  toas  annihilated ;  and  therefore  Iht 
action  of  trover,  whidi  ii  substituted  for  the  pt'J 
right  of  resungition,  ought  to  be  treated  en  Ih* 
footing  of  his  being  absolute  ovner,  and  the  un- 
sure ^damages  to  be  the  value  of  the  goods  at  its 
time  of  the  conversion. 

This  was  an  action  of  trover  for  casks  of  brandy  •a' 
pipes  of  wine.  The  pit.  was  assignee  of  John  Cnn- 
ming,  a  bankrupt,  who  was  a  commission  wine  ma- 
chant.  In  Dec  1862  Gumming  borrowed  moneyof  Ike 
deft,  for  which  he  gave  him  a  bill  for  63(.  lOt.,  fj- 
able  on  the  29tb  Jan.  1863,  and  deposited  with  bim  tke 
dock-warrants  for  the  243  cases  of  brandy  in  qaesli<"i 
and  at  the  same  time  wrote  the  deft,  the  follo«ia{ 
note : — 

"  Sir, — I  have  this  day  deposited  with  yon  the  no- 
dermentiooed  243  eases  of  brandy,  to  be  held  by  J" 
as  a  security  for  the  payment  of  my  aoceptaicj  (» 
621.  lOs.  discounted  by  yon,  which  will  became  doe  es 
Jan.  29th  1863,  and  in  case  the  same  be  not  paid  •> 
maturity,  I  anthorisa  yon,  at  asy  time  and  witlw^ 
further  consent  by  a  notice  to  me,  to  sell  the  pi«* 
above  mentioned  either  by  public  or  private  ••J'l* 
such  price  as  you  think  fit,  and  to  apply  the  |iioeeio>i 
after  all  charges,  to  the  payment  of  the  bill,  sad  n 
there  should  be  any  deficiency  I  engage  to  pay  i*- 
—1  am,  yours  truly,  „ 

"  MooBK,  CcMONa  and  Co. 
On  the  16tb  Jan.  Gumming  was  aJjndicatad  a  bsax- 
mpt.  On  the  28th  Jan.  the  deft,  entered  into  Mp>- 
tiations  for  the  sale  of  the  brandy,  and  the  ordiMi? 
bought  and  sold  notes  were  exdianged  on  '''*'^'' 
and  an  order  for  inspection  was  given  by  the  deft.  •• 
the  purchaser.  j^ 

On  the  29th  Jan.,  the  dsy  that  the  bill  beeaineiW, 
the   deft,  delivered  the  dock-warrant,  which  was  ■« 
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rodanad,  to  the  parchasers,  who  on  the  30th  took  poa- 
Msoon  of  the  brsndj,  and  on  the  Slat  paid  for  it.  At 
the  trial,  before  Erie,  C.  J.,  at  the  sittings  in  London 
after  Easter  Term,  a  rerdiot  was  entered  for  pit.  for  the 
Talae  of  the  brandy,  with  leave  to  the  deft,  to  mora  to 
set  it  aside  and  enter  a  verdiot  for  the  deft. 

Powell,  Q.  0.,  baring  obtained  a  mio  aeoordinglj, 
/Penman,  Q.  G.  (^Hoaari  with  liirn)  now  showed 
eaase. — The  cases  as  to  the  branJj  and  the  wine  are 
somewhat  different,  and  there  is  no  dispute  except  as 
to  the  brandy.  The  agreement  as  to  the  brandy  was, 
"  in  case  the  bill  be  not  paid  at  maturity,  I  antborise 
yoa  at  any  time,  and  withont  further  consent  by  notice 
to  m«,  to  sell  the  goods,  and  apply  the  proceeds  to  the 
ptyment  of  the  bill,"  &o. ;  bat  titers  was  no  written 
agreement  under  which  the  wine  was  deposited.  The 
delirery  of  the  warrant  constitutes  a  sale  of  the  goodi, 
and  I  should  further  submit  that  the  property  passed 
on  the  38th  by  the  bought  and  sold  notes.  [Wil- 
UAMS,  3. — The  argutnant  seems  to  he,  that  as  this 
was  an  action  of  trover,  however  much  talking  and 
writing  there  might  have  been,  there  could  be  no  con- 
srenioo  till  the  brandy  was  actn.illy  taken  poasestion 
of.3  -It  is  submitted  that,  as  he  liad  made  this  agree- 
ment to  sell  by  bought  and  sild  notes,  he  could  nut 
deliv'ir  back  the  goods  to  the  bankrupt,  and  therefore 
thare  was  s  conversion :  (Addison  on  Torts,!  193,  and 
the  cases  oollaetad  there ;  Jont$  v.  Cliff,  1  C.  &  Mee. 
640.)  The  delivery  of  the  douk-warrant  was  certainly 
a  coDveriion,  even  if  the  delivery  of  the  bought  and 
sold  notes  were  not. 

J.  J.  Powell  in  support. — There  was  no  dealing 
with  the  property  which  would  constitute  a  conversion 
till  the  30tb,  though  there  might  have  been  a  con- 
tract with  respect  to  it  The  poswssion  was  not 
parted  with,  though  the  contract  might  hsve  given  a 
right  of  action  agunst  the  vendor.  Assuming  that 
the  warrant  was  delivered  on  the  29th,  that  would 
oot  aSect  the  case,  for  if  the  bill  was  not  paid  on  the 
29th  we  might  sell,  and  it  did  not  appear  that  the 
warrant  was  delivered  till  after  banking  hours;  and 
i  submit  that  if  payment  was  not  made  on  this  bill 
4Mfora  tba  hank  doted  we  should  have  a  right  to  sell, 
and  it  was  incnmbent  on  the  pit.  to  show  that  this 
warrant  was  delivered  and  the  goods  sold  before  tha 
4>ank  closed: 

Jones  V.  CHff,  I  C.  &  Uet.  540  ; 

Imxu  t.  Dorrien,  7  Taunt.  278 ; 

£lUt  V.  Bunt,  3  T.  R.  464 ; 

Zaiiigtr  v.  Samuda,  7  Taunt.  265  ; 

Spear  T.  TVavert,  4  Camp.  251 ; 

Cross  on  Lien,  385. 
{WiIjIjams,  J. — It  is  not  the  qnestion  of  tha  affect  of 
a  warrant  given  by  a  pareon  who  has   authority   to 
«all,  but  of  ona  from  a  person   who  had  no  right  to 
part  with  it]  Cur.  adw.  uult. 

Nov.  35. — EatE,  C.  J.  delivered  the  judgment  of 
himself,  Byles  and  Keating,  JJ. — This  was  an  action 
of  trover  by  the  assignees  under  the  bankruptcy 
of  Gumming.  Tha  facts  were,  that  Camming  had 
deposited  brandy  lying  in  a  dock  with  Stear,  by 
delivering  to  bim  the  dock-warrant,  and  had  agreed 
that  Stear  might  sell,  if  the  loan  were  not  repaid  on 
tba  29th  Jan  ;  that  on  tba  3)th  Jan.  Stear  sold  the 
4>randy,  and  on  the  29th  banded  over  tha  dock-warrant 
to  tha  vendee,  who  on  the  30th  took  actual  possession. 
Upon  tliese  facts  the  questions  are,  first,  was  there 
a  conversion?  and  if  yes,  secondly,  what  is  the  measure 
of  damages  ?  To  the  first  question,  our  answer  is  in 
tha  affirmative.  The  wrongful  sale  on  the  2Sth, 
■foDowed  00  tha  39th  by  the  delivery  of  tha  dock 
warrant  in  punoanca  thereof,  was,  we  tbink,  a  oonver- 
-sioo  ;  tba  deft,  wrongfully  assumed  to  be  owner  in 
selling  ;  and  although  the  sale  alone  might  not  ba  a 
converaton,  yet  by  delivering  ovrr  the  dock-warrant  to 
tha  vandaa  in  pursuance  of  socb  sale,  he  interfered 


with  the  right  which  Cumraing  had  of  taking  posses- 
sion OB  the  29th  if  he  repaid  tha  loan,  for  which 
purpose  the  dock-warrant  would  have  been  am 
important  iostrtunent.  We  decide  for  the  pit.  on  this 
gronnd,  and  it  is  not  necessary  to  consider  tha  ot'her 
grounds  on  which  ba  relied  to  prove  a  conversion. 
Then  tha  second  question  arises.  The  pit  contends 
that  be  is  entitled  to  the  full  valne  of  the  goods  sold 
by  the  deft  without  any  deduction,  on  the  grounds 
that  the  interest  of  the  deft  as  bailee  ceased  when  ha 
made  a  wrongful  sale,  and  that  therefore  be  beoams 
liable  to  all  the  damages  which  a  mere  wrong-duer,  whs 
had  wilfully  appropriated  to  himself  tba  property  of 
another  without  any  right,  ought  to  pay.  But 
we  are  of  opinion  that  the  pit  is  not  entitled 
to  tha  fall  value  of  the  goods.  The  deposit 
of  the  goods  in  question  with  the  deft,  to  secure  re- 
payment of  a  loan  to  him  on  a  given  day,  with  s'power 
to  sell  in  case  of  default  on  that  day,  created  an  interest 
and  a  right  of  property  in  the  goods  which  was  more 
than  a  mere  lien,  and  tba  wrongful  act  of  the  pawnee 
did  not  annihilate  the  contract  between  the  parties,  nor 
the  interest  of  the  pawnee  in  the  goods  under  that 
contract  It  is  clear  that  the  actual  damage  was 
merely  nominah  The  deft  by  mistake  delivered  over 
the  dock-warrant  a  few  hours  only  before  the  sale  and 
delivery  by  bim  would  have  been  lawful,  and  by  snob 
prematura  delivery  the  pit.  did  not  lose  anything,  as 
ba  had  no  intention  to  redeem  the  pledge  by  paying 
tha  loan.  If  tha  pit's  action  had  been  for  breach  oJT 
contract  in  not  keeping  the  pledge  till  the  given  day, 
he  would  have  been  entitled  to  be  compensated  for  the 
loss  be  had  really  sustained,  and  no  more,  and  that 
would  ba  a  nominal  sum  only.  The  pit's  actum  here 
is,  in  name,  for  tha  wrongful  conversion,  but  in  sub- 
stance it  is  the  same  cause  of  action ;  and  the  change 
of  the  form  of  pleading  ought  not  in  reason  to  affect 
the  amount  of  compensation  to  be  paid.  There  is 
authority  for  holding  that,  in  meaaoring  the  damages 
to  be  paid  to  the  pawnor  by  tha  pawnee  for  a  wrongful 
conversion  of  the  pledge,  tha  interest  of  the  pawnee 
in  the  pledge  ought  to  he  taken  into  account.  On 
this  principle  the  damages  ware  measured  in  Chmtry 
V.  Viall,  5  H.  &  K.  288 :  2  L.  T.  Rep.  N.  S. 
466.  There  the  deft,  had  sold  sheep  to  tha 
pit,  and  because  there  was  delay  in  the  payment 
of  the  price  by  the  pit,  the  deft  resold  the 
sheep.  For  this  wrong  the  court  held  that  trover  lay, 
and  that  the  pit  was  entitled  to  recover  damages; 
but  in  measuring  the  amount  of  those  damages, 
although  tba  pit  was  entitled  to  be  indemnified 
against  any  loss  be  bad  really  sustained  by  the 
resale,  yet  that  the  daft,  as  an  unpaid  vendor, 
had  an  interest  in  the  sheep  against  tha  vendee 
nnder  the  contract  of  sale,  and  might  deduct  the 
price  due  to  himself  from  the  pit  from  the  value  of 
the  sheep  at  the  time  of  the  conversion.  In  Story  on 
Bailments,  s.  315,  it  is  said,  "  If  the  pawnor,  in  conse- 
quence of  any  default  or  conversion  by  the  pawnee,  has 
recovered  back  the  pawn  or  its  vidue,  still  the  debt 
remains  and  is  recoverable,  unless  in  such  prior  action 
it  has  been  deducted ;  and  it  seems  that  by  the  common 
law  the  pawnee  in  such  action  for  the  value  has  a  right 
to  have  the  amount  of  bis  debt  recouped  in  damages." 
For  this  he  cites  Jarm$  ▼.  liogers,  15  Mass.  R.  389. 
The  principle  is  also  exemplified  in  Brierleg  v.  Kendall, 
1 7  Q.  B.  943.  There,  although  the  form  of  the  security 
was  a  mortgage  and  not  a  pledge,  and  althongh  the 
action  was  trespass  and  not  trover,  yet  the  substaooe 
ol  the  transaction  was  in  close  analogy  with  the  preaent 
case ;  there  was  a  loan  by  the  deft  on  the  pit's  goods, 
and  a  reservation  to  the  pit  of  a  right  to  tha  possession 
of  tha  goods  till  he  should  make  default  in  some  pay- 
ment Before  any  default  the  deft  took  the  goods- 
from  the  pit.  and  sold  them ;  for  this  wrong  he  was 
liable  in  trespass,  but  tba  measure  of  damages  was  hal4 
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to  be  not  the  value  of  the  gooda,  bnt  the  lots  which  the 
pit.  had  really  sustained  by  being  deprived  of  the  pos- 
session :  the  wrongful  act  of  the  deft,  did  not  annihilate 
bis  interest  in  the  goods  under  the  bill  of  sale,  and  such 
interest  was  to  be  considered  in  ineasnring  the  extent 
of  the  plt.'s  right  of  damages.  On  these  aotborities 
w«  hold  that .  the  damages  doe  to  the  pit.  for  the 
wrongful  conversion  of  the  pledge  bj  the  deft,  are  to 
b«  measured  b;  the  loss  he  has  really  sustained,  and 
that  in  measuring  these  damages  the  interest  of  the 
deft,  in  the  pledge  at  the  time  of  the  conversion  is  to 
be  taken  into  account.  It  follows  that  the  amount  is 
merely  nominal ;  therefore  the  rule  that  the  verdict  for 
the  pit.  shall  stand  with  damages  40s.  must  be  made 
absolute. 

WiLUAHa,  J. — I  am  of  the  same  opinion  as  to 
the  point  which  turns  on  whether  there  has  been 
a  conversion  or  not  by  the  trader,  bnt  I  cannot  agree 
in  the  view  my  Lord  and  my  learned  brothers  have 
taken  of  the  remaining  point,  namely,  the  question  as 
to  the  amount  of  damages.  As  to  the  first  point,  I 
think  the  dock-warrant  was  convertible,  beeanse  it 
was  the  (jmbol,  as  it  is  sometiiftes  put,  of  the  delivery, 
and  because  it,  in  fact,  was  the  means  by  which  the 
property  which  waa  capable  of  manual  transfer  could 
be  got  at ;  and  therefore  the  delivery  by  the  pledgee 
of  the  brandy  to  his  own  vendee  was  a  step  that 
prevented  the  present  pit  from  getting  it,  and  it 
enabled  a  stranger  to  take  it  from  him  and  get  pos- 
session of  it.  The  distinction  between  being  a  symbol 
and  being  the  means  of  getting  at  the  anbject- 
matter  is  to  be  taken.  With  respect  to  the  amount  of 
damages,  I  think  the  pit.  is  entitled  to  have  the  full 
Tains  of  the  goods.  Now,  I  apprehend  the  general 
rule  to  bo  this,  in  an  action  of  trover  the  true 
measure  of  damages  is  the  value  of  the  property 
at  the  time  of  the  conversion.  Ko  donbt  that 
rale  is  subject  to  several  exceptions:  one  of  them  is  the 
ordinary  rule,  that  where  the  pit.  has  taken  back  the 
thing  which  is  the  subject  of  the  action  he  then  can 
only  recover  the  damages  he  has  sustained  by  reason  of 
the  conversion,  as  he  has  received  the  thing  back  again. 
Again,  there  is  the  exception  with  respect  to  the 
amount  of  interest  of  the  plL;  if  the  ph.  baa  only  a 
limited  interest,  and  there  is  another  person  who  has  a 
turther  interest  posterior  to  his.  Bnt  the  law,  I  appre- 
hend, is  clear,  that  thongh  as  against  a  stranger  the 
pit  who  has  to  part  with  his  interest  is  entitled  to 
recover  the  whole  amount  of  damages,  yet,  as  against 
the  person  who  has  a  joint  interest  with  him  in  the 
property,  he  is  entitled  to  recover  only  with  respect  to 
such  interest  as  be  has.  That  is  the  decision  in 
Bri«rlg  v.  KtndaU.  The  property  was  enjoyed  by  the 
pit  and  the  deft.,  and  the  pit.  by  a  deed  of  assignment 
had  a  specific  or  a  particular  estate  in  the  property 
that  was  assigned.  In  that  esse  it  is  clear  that  the  qtuui 
estate  of  the  remainderman  was  not  destroyed,  because 
the  owner  of  it  conveys  the  right  of  the  jKon  particular 
'tenant  There  the  only  subject  to  consider  would  be 
the  amount  of  damages  for  doing  so.  Therefore  the 
case  of  Britrlf  t.  Kendall  is  only  an  example  as 
between  two  parties,  both  having  an  interest 
jn  the  property.  The  pit  can  only  recover 
in  respect  of  the  extent  of  his  interest  in  the 
property.  Then  oomes  the  question  of  what  the  law 
has  been  as  to  lien.  Now  I  certainly  at  one  time 
thought  the  law  was  settled  that  if  a  person  hss  a  lien 
upon  property,  and  sells  the  property  which  is  the 
subject  of  the  lien,  he  destroys  the  right  of  lien,  and 
altogether  annihilates  the  lien.  That,  I  apprehend, 
will  be  found  to  be  the  principle  upon  which  a  great 
number  of  cases  in  the  commercial  law  of  this  country 
are  decided.  I  only  refer  to  one  class,  because  that 
is  the  class  which  is  referred  to  in  Story  in  his  book 
•n  Bailments.  He  says  (s.  325) :  "  The  doctrine  of  the 
oemmoa  law  now  established  in  England,  after  some 


diversity  of  opinion,  is,  that  a  factor  having  a  lien  oa 
goods  for  advances  or  for  a  general  balance,  has  no 
right  to  pledge  the  goods,  and  if  he  does  pledge  them 
he  conveys  no  title  to  the  pledgee.  The  effect  of  tt>i» 
doctrine  is,  in  England,  to  deny  to  the  pledgee  anj 
right  in  such  a  case  to  retain  the  goods  even  for 
advances  or  balance  due  to  the  factor.  In  short,  tl>w 
transfer  is  deemed  wholly  tortious ;  so  that  the  prin- 
cipal may  sue  for  and  recover  the  pledge  witboafc 
making  any  allowance  or  deduction  whatsoever  for 
the  debts  dne  by  him  to  the  factor."  This  learned  writer 
then  goes  on  to  state  that  "  the  inconvenience,  rot  t» 
say  the  harshness,  of  the  latter  part  of  the  doctriae  has 
been  very  seriously  felt  in  England  ;''  and  he  goea  on 
to  express  his  hope  that  the  American  courts  wonM 
not  feel  themselves  constrained  by  the  pressor*  of 
anthoiity  to  yield  to  it  However,  the  editor  of  th* 
last  edition  of  Story  on  Bailmenta  adds  that  "later 
decisions  have,  however,  fully  settled  the  law  that  a 
pledge  by  a  factor  of  his  principal's  goods  is  wholly 
tortious,  and  the  owner  may  recover  their  full  vain* 
from  the  pledger  without  any  deduction  or  reooupmcst 
for  his  claim  against  the  factor."  The  law  as  to  lien, 
also,  in  the  recent  case  (Siebtl  v.  /^>ringfitU,  9  L.  T. 
Rep.  N.  S.  325,  Q  B.)  decided  two  or  three  days  a^  in 
the  Q.  B.,  establishes  the  prindple  as  to  the  title  of  the 
owner  of  goods  subject  to  the  lien  to  recover  the  wholo 
value  of  them  in  case  the  party  entitled  to  the  lien  ood- 
rerts  them  by  use;  and  the  law,  I  apprehend,  i» 
adopted  in  that  case  to  which  I  allude.  Bnt  then  that 
being  the  law  as  to  lien,  I  apprehend  there  is  no  donbk 
the  case  of  Ciiaety  v.  Viall  establishes  the  role  that 
in  the  case  of  a  resale  by  an  nnpaid  vendor,  an  acti«» 
of  trover  may  be  maintained  by  the  original  vendee,. 
bnt  that  he  can  only  recover  the  value  of  the  bargain, 
and  not  the  entire  value  of  the  goods.  That,  I  appre- 
hend, is  put  upon  the  ground  of  the  peculiar  positiai» 
of  an  unpaid  vendor,  upon  the  principle  that  b* 
has  more  than  a  lien — be  has  an  interest  greater  tha» 
the  lien  on  the  goods.  The  interest  which  he  baa  ia 
not  merely  the  result  of  the  contract  by  which  the 
lien  is  created,  he  has  an  ulterior  interest  and  an 
interest  altogether  beyond  the  lien.  That  is  th» 
ground  on  which  that  case  may  be  considered  as  not 
extending  the  general  principle,  bnt  applicable  only  to 
the  peculiar  position  of  an  unpaid  vendor.  But  vritk 
respect  to  a  pawnee  it  may  be  conceded  that  he  may 
have  something  more  than  a  mere  lien  ;  but  whatever 
his  estate  may  be,  I  apprehend  that,  as  soon  as  th* 
bnilment  his  terminated,  that  estate  would  alto  termi- 
nate, because  it  is  the  mere  creature  of  tlie  bailment. 
There  is  no  interest  whatever  in  the  pledgee  not  de- 
rived from  the  bailment;  therefore,  as  soon  as  the 
bailment  comes  to  an  end,  the  estate,  whatever  it  may- 
be, of  the  pledgee  dependent  on  and  growing  from  tb* 
bailment  must  also  be  annihilated.  In  Story  on 
Bailments  that  question  is,  to  a  certain  extent,  con- 
sidered, and  in  beet.  327  lb«t  learned  author  says: 
"It  has  been  intimated  that  there  is,  or  may 
be,  a  distinction  favourable  to  the  pledgee,  vtbicli 
does  not  apply,  or  may  not  apply,  to  a  factor,  sine* 
the  latter  has  bnt  a  lien,  whereas  the  former  baa 
a  special  property  in  the  goods.  It  is  not  vcij 
easy  to  point  ont  any  substantial  distmciion  be- 
tween the  case  of  a  pledgee  and  the  ease  of  a 
factor.  The  latter  holds  the  goods  of  his  principal  as 
a  security  and  pledge  for  bis  advances  and  other  dues. 
He  has  a  special  property  in  them  and  may  maintain 
an  action  for  any  violation  of  his  possession  either  by 
the  principal  or  by  a  stranger."  There  is  also  a  casa 
{Whilaker  v.  StniiiMr,  20  Pick.  R.  399),  which  I  ain 
not  able  to  put  my  hands  on  now,  in  which  it  is  laid 
down  in  Story  (sect  299),  that  if  a  pledgee  prccluden 
himself  by  taking  any  step  that  diaables  him  from  re- 
turning the  goods  to  the  pledgor,  by  that  means  b* 
terminates  the  bailment    That  was  an  authority  aa  t*- 
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the  efieet  of  a  sal*  by  a  pledgee  at  a  tim*  when  he  waa 
not  antboriaed  to  aell.  The  case  we  bare  now  uuder 
'«onaideration  ia  one  of  bailment.  It  remains  to  con- 
sider what  is  the  effect  of  the  bailment  being  ter- 
minated. It  is,  I  apprehend,  as  if  the  bailment  bad 
neru  existed — the  property  reverts  to  the  pledgor, 
the  abtolute  owner  of  it.  Then  it  becomes  a  qaestioo 
what  damages  the  absolnte  owner  is  entitled  to  recover 
against  the  person  who  converts  his  property.  I 
conceire  the  true  rule,  where  an  action  of  trover  lies, 
as  to  the  amount  of  damages  is,  tliia :  if  the  pit  ooald 
resnme  the  property,  supposing  he  bad  an  opportanity 
«f  laying  hia  hands  upon  it,  and  become  the  rightful  and 
kbaolnte  owner  against  all  the  world,  he  is  entitled  to  re- 
'Oorer  full  damages ;  and  in  the  present  case,  supposing 
tbat  instead  of  bringing  this  action  be  had  had  the  means 
«f  getting  the  brandy  back  into  his  pa:isession,  I  appre- 
hend he  would  have  been  entitled  to  hoI<l  it  not  only 
as  against  the  present  deft.,  but  as  against  everybody 
«Lm.  Therefore  the  action  of  trover  which  is  snbsti- 
tated  for  hia  right  of  resumption  ought  to  be  treated 
upon  the  footing  of  bis  being  the  absolnto  owner,  and 
daprived  ofbis  property.  So  I  apprehend,  if  the  action 
were  brought  against  the  vendee,  it  would  be  precisely 
tb«  case  of  au  action  brought  against  the  pledgee  of  a 
factor  ;  and,  just  as  in  that  case  the  pledgee  of  the 
factor,  though  he  is  a  perfectly  innocent  pledgee,  cannot 
i;et  damages  in  law  with  respect  to  the  amount  due 
from  the  owner  of  the  goods,  so,  by  analogy  to  that, 
in  this  case  the  vendee  of  the  present  deft,  wonid  b« 
onable  to  set  up  any  claim  whatever  under  an  assign- 
xaent  from  the  pit.  to  the  defts.  The  defts.  therefore 
were  liable  to  the  full  damages.  I  mnst  say  I  have  a 
strong  opinion  upon  this  point,  and  it  is  my  duly  to 
say  I  cannot  agree  with  the  rest  of  the  court. 

Hule  aisobite. 


COtrUT    OF    EXCHEaXTEB. 

Kcported  by  F.  BaitXT  and  H.  LucH,  Esqra.,  Marrlsters- 
at-Law. 

Tttudaji,  Nov.  3. 

RODTU  V.   McUlLLAH. 

<Jkmrter-parl!i—Cotutnetianof—Warrcmtyor  mere 
thtcription  oulg — A  1  at  Uogd";  in  London — 
Agent's  autkorUj/  to  bind  hit  principal. 

Ji  ckarter-parlg  was  entered  into  at  Ifeio  Tork  in 
America  bg  the  pit:,  merehmte  there,  vith  the 
agent  of  de/li.,  who  were  thipovnert  at  Liverpool, 
m  EngUmd,  for  a  veuel  called  Me  Hannah  Eastee, 
and  tehici  mu  described  in  the  charler-partf,  and 
in  the  power  of  attorney  by  the  owners  to  their 
agent,  as  "A  1  British  brig  Hannah  Eastee,  of 
UverpooL"  1000  quarters  of  wheat  were  agreed 
to  becarriedbg  it  fron  New  York  to  Glouoister, 
m  England,  and  were  put  on  board.  But  as  the 
vessel  was  not  of  the  class  A  I  at  Lloyd's  in 
London,  or  of  any  class  at  all  there  wAen  the 
charter-party  was  entered  into,  the  shippers  had  to 
pay  a  higher  rate  of  insurance  by  2621.  on  the 
cargo,  than  as  if  the  vessel  had  been  of  the  class 
A  1  at  Lloyd's  m  London : 

Mdd,  that  there  was  a  warranty  by  the  owner  that 
the  vessel  was  dossed  as  A  \  at  Lloyd's  in  lymdon, 
that  the  power  of  attorn^  in  this  cose  by  the 
owners  gave  their  agent  authority  to  enter  into  a 
eharter-pariy  with  such  an  undertaking,  and  that 
^fls.  were  Uable  for  the  higher  rate  of  insurance 
mhieh  the  shippers  had  to  pay. 
The  pits,  were  merchants  at  Mew  York  in  America, 

and  th«  defis.  shipowners  at  Liverpool.    The  pits. 

baviog  as  order  for  1000  qrs.  of  wheat  to  be  sent  from 
Ksw  York  to  Glonoester  in  Engliod,  entered  into  a 

«baTter-party   at  New  York   for  a  Teasel  called  the 
Mamnah  Haslee,  of  Liverpool,  of  which  the  defts.  were 


owners ;  the  charter-party  was  signed  on  their  behalf 
at  New  York  by  one  Gilbert  Periam  as  agent  for  the 
owners  tmder  a  power  of  attorney  from  the  defta.  for 
that  purpose.  In  the  power  of  attorney  the  vessel  was 
described  as  "  the  British  brig  Hannah  Easlee,  of 
Liverpool,"  and  Periam,  the  agent  of  the  defts.,  was 
therein  amongst  other  things  thereby  anthorised  by 
them  "  from  time  to  time  to  charter  the  said  brig  or  to 
employ  the  said  brig  as  a  general  vessel  ou  any  voyage 
or  voyages  ;  on  snch  terms  and  in  such  manner  in  all 
respects  as  our  said  attorney  shall  think  proper,"  and 
also  to  sell  their  shares  iu  the  said  brig,  &o.  And 
to  enter  into  and  sign,  or  sign,  seal  and  execnte,  all 
snch  instmments,  bills  of  sale,  deeds,  and  other 
docoments  as  may  be  necessary  for  carrying  the  same 
into  effect ;  and  generally  to  act  for  and  represent  us 
and  each  of  us  in  all  respects  in  relation  to  the  said 
brig,  her  management  or  sale,  as  fully  in  all  respects 
as  if  we  were  personally  present,  and  to  do  all  acts, 
matters  and  things  requisite  for  that  purpose,  although 
the  same  be  not  specially  mentioned,"  &c.  The  vessel 
was  described  in  the  charter-party  as  "  A  I  Br.  brij; 
ffannah  Eastee  of  Liverpool,"  and  the  pits,  nnderstood 
this  as  amounting  to  a  warranty  tbat  the  ship  was  of 
the  class  A  I  in  the  register  kept  at  Lloyd's  in  London, 
whereas  she  was  not  of  that  class,  and  the  consequence 
was,  that  the  merchants  for  whom  the  cargo  of  wheat 
was  shipped  declined  to  take  it,  whereupon  the  pita.* 
agent  in  Bristol,  in  order  to  induce  them  to  do  io, 
undertook  to  pay  any  extra  insurance  which  might 
become  payable  on  the  cargo  beyond  the  amount  which 
would  have  been  payable  if  the  vessel  had  been  of  the 
class  A  1  in  the  register  kept  at  Lloyd's  in  London, 
and  be  accordingly  paid  such  extra  insurance  amount- 
ing to  262/.  For  the  recovery  of  the  amount  of  that 
extra  insurance  this  action  was  bronght 

Declaration  alleged,  that  in  porta  beyond  the  seat, 
to  wit,  at  New  York  in  America^  a  charter-party  waa 
made,  &&,  by  and  between  pits,  and  deft,  by  one  Gilbert 
Periam,  the  pits.'  agent  in  that  behalf,  and  therein 
described  as  agent  for  the  owners  of  the  ship  therein 
mentioned;  it  then  set  out  the  charter-party,  dated  6th 
Jan.  1862,  made  between  0.  Periam,  agent  for  owners 
of  the  A  1  British  brig  Bannah  Eastee  of  Uverpool, 
of  the  burthen  of  212  tons,  &c  of  the  first  part,  and 
defts.  of  the  other  part.  It  provided  for  a  voyage 
from  the  port  of  New  York  to  Gloucester  in  England, 
that  the  whole  vessel  should  be  at  the  sole  use  and 
disposal  of  the  pits,  during  the  voyage,  they  engaged  to 
provide  a  full  and  com]Jete  cargo  of  wheat  in  bulk, 
&c.  (it  then  continued  in  the  usual  terms  of  charter- 
parties).  And  tbe  pits,  averred  that  they  loaded  the 
said  cargo  of  wheat  in  bulk  at  New  York,  according  to 
tbe  charter-party,  and  performed  all  things,  and  all 
things  happened  and  existed  to  entitle  them  to  a  per- 
formance by  the  defts.  of  the  said  charter-party  in 
respect  of  the  matter*  after  alleged  not  to  have  been 
performed  by  them.  And  tbe  pits,  say  that  the  said 
terms  and  words  in  tbe  said  cbartei^party,  that  is  to 
say,  the  said  words  "  of  the  A  1  British  brig  Bannah 
Eastee  of  Liverpool,"  were  by  the  pits,  and  defts.  at 
the  time  of  the  making  of  the  said  charter-party,  in- 
tended to  mean  and  did  mean,  amongst  other  things, 
that  the  said  brig  therein  described  was  of  a  class 
called  and  known  as  A  1  at  Lloyd's,  and  the  defts.,  by 
tbe  said  charter-party,  warranted  that  tbe  said  vessel 
was  of  that  class.  Nevertheless  that  the  defts.  broke 
the  said  charter-party  and  the  said  warranty  in  this, 
that  the  said  vessel,  at  the  time  of  the  making  of  the 
said  charter-party,  or  at  any  time  since,  was  not  of  the 
said  class,  and  pits,  say  that  by  reason  of  the  premises 
and  of  the  said  vessel  not  being  of  that  class,  they 
could  not  procure  persons  to  insure  the  said  cargo 
against  damage  or  loss  whilst  on  board  the  sold  vessel 
during  the  said  voyage  withont  paying  extra 
premiums  and   moneys    for   snch  ismraDCS  of    ths 
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aame,  aod  the  |>lts.,  io  order  to  procure  itucb 
inauranee,  were  forced  and  obliged  to  pay,  and  did  paj, 
divers  large  sums  of  money  for  premiams  of  in- 
surance to  dtrers  persona  for  insnring  the  said  cargo  on 
board  tlie  said  Teasel  from  damage  or  loss  daring  the 
said  Tojage,  and  over  and  beyond  the  moneys  and 
premiums  which  they  otherwise  would  hare  had  to  pay 
for  soch  insurance  bad  the  said  vessel  been  of  the  class 
aforesaid.  And  defta,  at  the  time  of  making  the 
charter-party  had  notice  and  knowledge  that  the  pits, 
would  insure  the  said  cargo  on  board  the  said  vessel 
against  damage  and  loss  daring  the  said  voyage,  and 
the  pits,  were  and  are  by  means  of  the  premises 
Atberwise  damaged. 

Second  count. — And  also  for  that  the  defts.  falsely 
and  fraudulently  represented  to  the  pits,  that  a  certain 
▼easel  called  Hannah  Eatlee  was  of  a  class  called  and 
known  as  A  1  at  Lloyd's,  and  thereby  they  indaced  and 
persuaded  the  pits,  to  make  and  enter  into,  and  they 
did  make  and  enter  into  the  said  charter-party  with 
the  defls.  as  in  said  first  connt  mentioned,  and 
thereupon  the  pits,  loaded  the  said  cargo  on  board  the 
said  vessel  at  New  York  aforesaid,  to  be  carried  and 
oonveyed  on  freight  as  in  the  said  charter-party  men- 
tioned. Nevertheless  pits,  say  that,  at  the  time  of  the 
Baking  the  said  representation,  the  said  vessel  was  not 
of  the  class  aforesaid,  as  defts.  then  well  knew,  and 
by  reason  of  the  premises  and  the  falsity  of  the  said 
representation,  pits,  were  put  to  and  incurred  and  sus- 
tained the  same  losses  and  damages  as  those  in  the 
■Old  first  connt  mentioned,  and  the  pits,  repeat  for  the 
purposes  of  this  connt  the  allegations  in  that  coant  of 
the  said  tosses  and  damages. 

Pleas : — 1.  That  defls.  did  not  make  the  charter- 
party  as  alleged.  3.  And  for  a  second  plea  to  first 
connt,  defts.  deny  that  the  said  words  in  that  behalf 
Bsntioned  were  intended  to  mean  or  did  mean  as 
alleged.  3.  And  for  a  third  plea  to  first  ooant,  defls, 
dany  the  warranty  alleged.  4.  And  for  a  fourth  plea 
t*  second  count,  defts.  say  they  are  not  guilty.  5. 
And  for  a  fifth  plea  to  the  second  count,  defts.  say  that 
the  pits,  were  not  indaced  as  alleged. 

Issne  thereon. 

The  eaoss  was  tried  at  Bristol  Spring  Assises  1863, 
before  Byles,  J.,wben  a  verdict  was  found  for  the  pita., 
damages  2621  Us.,  leave  being  reserved  to  defts.  to 
move  to  set  it  aside  and  Niter  it  for  them,  and  a  role 
fitW  having  been  obtained  accordingly,  on  the  groand 
that  there  was  no  warranty  that  the  ship  was  A  I  at 
Lloyd's,  *t  alleged,  and  that  the  agent  Periara  had  no 
aathority  to  warrant  the  ship  as  A  I  at  Lloyd's  ;  also 
to  reduce  the  damages,  on  the  ground  that  the  pits. 
were  not  entitled  to  recover  the  difTerenoe  on  pre- 
miams, 

KarOale  Q.  C.  and  B.  T,  CoU  showed  cause.— First, 
the  agent  Periam  bad  fall  aathority  from  the  defts.,  by 
virtae  of  the  power  of  attorney  from  them,  to  enter  into 
a  charter-party  with  such  an  undertaking  as  this  con- 
tained. The  power  of  attorney  was  of  the  most  com- 
prehensive kind,  and  the  context  shows  an  intention  to 
empower  Periam  todoall  the  acts  which  the  owners  oonid 
do  in  this  respect :  (  WiUU  v.  Palmer,  7  C  B.,  N.S.,  340.) 
Secondly,  it  is  said  there  was  no  warranty  that  the 
ship  was  of  the  class  A  I  in  the  register  kept  at 
Lloyd's  in  London ;  but  the  pits,  contend  it  is  and  that 
it  can  mean  nothing  els* : 

OUivty.  Booker,  1  Ex.  416; 
Bwra  T.  UOome,  18  C.  B.  150  ; 
Thomptmt  v.  GUktpy,  5  £.  &  B.  209 ; 
and  the  recent  case  of  Bthit  v  Bameu,  8  L.  T.  Bep. 
N.  S.   207,  error  from  the   Q.   B.,    a  decision    of 
the  Court  of  Ex.  Ch.,  is  clearly  in  favour  of  the  pits.' 
cnnstraclion,  that  this  amounted  to  a  warranty.    "There 
all  the  eases  upon  the  snbject  are  collected  and  referred 
to.    This  vessel  had  no  class  whatever  at  Lloyd's  in 
Lvadon  whso  this  chartac-pai^  was  entered  into.    As 


to  the  amount  of  damages,  the  jury  found  the  262t 
under  the  direction  of  the  judge.  The  bill  of  lading 
was  indorsed  over  to  Mr.  Adams,  of  Gloaoester,  wbace 
the  wheat  was  to  be  delivered,  bat  be  refused  te 
accept  it,  as  the  vessel  was  not  Al  at  Lloyd's.  Terms 
were  then  proposed  as  to  the  insurance  and  state  o(  tbs 
vessel^  and  those  terms  were  accepted.  262/.  is  the 
proper  sum  for  the  difference. 

U.  Smith,  Q.C.  and  Bul/or,  contra,  for  defU.— Tbs 
agent  in  this  case  exceeded  his  authority.  Each  cats 
must,  as  was  said  in  Bthn  r.  Bumeu,  be  looked  at  on 
its  own  merits.  This  charter-party  was  entered  uite- 
in  a  foreign  country,  so  that  the  defls.  say  their  ageols 
had  no  such  authority  to  warrant  the  vewel,  contrary 
to  the  facu,  as  that  she  was  of  the  class  A  I  at  Lloyd's 
in  London.  The  ship  is  described  in  the  power  of 
attorney,  and  the  owners  gave  their  agent  no  higher 
autlinrity  to  warrant  her  than  she  was  there  described. 
All  the  documents  must  b«  looked  at  and  considetad. 
together,  with  reference  to  the  sarroonding  etrcoffl' 
stances  of  the  case : 

Bradg  v.  Todd,  9  C.  B.,  N.  S.,  592 ;  4  L.  T. 

Rep.  N.  S.  212; 
Barker  v.  Wiadle,  6  E.  &  B.  675  ; 
UdeU  V.  Athtrlon,  7  H.  &  N.  J72  ;  6  L.  T.  B«^ 

N.  S.  797 ; 
Smith's  Mercantile  Uw,  4th  edit.  118, 119  ; 
Jona  V.  Edney,  3  Campb.  285, 
as  also  the  cases  before  mentioned,  were  referred  to. 
There  is  no  express  decision  npon  similar  facts  to  thesr 
now  before  the  court,  and  the  cases  referred  to  by  the 
pits,  are  mere  diela  npon  the  point.    There  was  os- 
reference  to  A I  in  Americs,  where  th*  pits,  lived,  aad 
where  this  contraa  was  entered  into,   or  any  evidanee 
given  of  it  as  to   what  this  meant  in  America ;  and 
objection  was  taken  to  the  evidence  at  the  trial  oD 
that  ground.    A  Bristol  merchant  was  called,  bat  he 
oonId  not  prove  or  explain  what  A  1  meant  in  America. 
It  was  an  insurance  on  a  cargo  of  wheat  by  one  Hill; 
it  was  Hill's  cargo,  and  be  put  it  on  board  the  vessel, 
the  pits,  therefore  had  no  insurable  interest.     It  *•> 
in  evidence  that  Lloyd's  list  was  made  np  every  June, 
and  that  in  Jaoe  1861  the  vessel  had  ran  off  the  list. 
The  power  of  attorney  was  dated  June  1861  at  Liver- 
pool, and  then  the  vessel  was  off  the  lUt.     There  eoal* 
be  ao  intention  on  the  part  of  the  giver  of  tiie  p«w«. 
in  the  absence  of  fraud,  to  authorise  any  one  to  war- 
rant  the  vessel  A  1  on  the  list.    No  power  wss  gnW' 
to  any  one  to  warrant  the  ship.    It  would  be  fortwg 
the  words  of  the   power  to  give  a  larger  m«aninj  t» 
them  than  the  ordinnry  meaning  of  the  word  "  charter, 
which  is  Ulliag  a  vessel  for  hire.     The  authoritiea  i»- 
fened  to  are  collected  In  Smith's  Mercantile  La»    * 
particular  agent  must  pursue  his  aotbority  directly, 
and  it  is  the  business  of  the  person  with  whom  »» 
deals  to  ascertain  what  that  aathority  is : 
Attaood  V.  Manning,  7  B.  &  C.  278 ; 
Brady  v.   Todd,  9  C.  B.  N.  S.;   4  L.  T.  K«P- 
N.S.  212. 
The    next    point    i^    whether    the    desciipUW   "> 
a    charter-party    amounts    to    a   warranty.     Tn«» 
is  a  principle,   admitted   in    conatraing  ""='', *°2] 
ment",  that    every  document  mast   stand   and  t 
by   what    is    its    own    meaning.     There    is  •  "'^ 
distinction    between    description    and    warranty,  «" 
this    decnment    affords  a   clear    illustration   <»   "Jt 
difference:  {Budd  v.  Fairmamur,  8  Bing.  ■**•'" 
the  court  apply  the  reasons  there  to  the  present  W' 
it  wUl  be  seen  that  the  words  in  Uie  C.  P.  were  uw" 
to  be  description  and  not  warranty.  This  is  the  comrow 
form   at    New   York,    and   differs  from  onr  ooocnw 
form  in  England.      It   is  a  docament  t*'"'  J|j^ 
Here    is   no   consideration,    which     is   •"^     ^oa, 
warrtMlg}  and  when  you  come  to  the  ~''*^*'f  _^ 
it  b  clear    that   all    before    the  tstfaMMM^  P*"  .i^ 
mere  description.    "Al"  i*  only  dwaip** 
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only  part  of  this  document  which  ia  the  war- 
ranty is  that  part  with  referenct  to  seaworthiness. 
Ai^ainst  that  is  Barker  v.  Wiadle,  6  £.  &  B. 
OUive  ▼.  Booker,  1  Ex.  416,  may  b«  distingnisbed. 
Tha  qaestion  there  arose  ou  the  eighth  plea,  and  there 
was  misrepreseiUatuMi.  A  description  koown  at  the 
tima  by  the  describer  to  be  false  gives  cause  of  action, 
bnt  here,  wilhtnU  fraud,  it  gives  none.  It  has 
been  said  the  parties  were  to  be  bound  by  the  laws 
of  England,  because  the  contract  was  to  be  con- 
aammated  in  England ;  but  it  was  not  only  made  in 
Vew  York,  but  was  to  be  consummated  there.  If 
the  Teasel  answered  the  description  and  date  of  the 
charter-party,  the  contract  would  have  been  satisfied 
>•  far ;  and  that  pait  on  which  the  pits,  rely,  that 
abe  waa  "  A  1,"  was  perfected  in  New  York.  It  lies 
«n  the  pits,  to  make  out  that  this  was  a  wsrranty. 
As  to  tbe  damages,  it  ia  only  necessary  to  refer  to 
facts.  The  bill  of  lading  came  to  Englaod  1st  Jan. 
1S62 ;  indorsed  to  purchaser  of  cargo  3Ist  Jan.  1862  ; 
Helliar  waa  a  commission  agent  at  Bristol,  emplojed  in 
tbe  sale ;  Adams,  the  purchaser,  communicated  with 
Helliar,  and  be  with  Miller,  an  insurance  broker  in 
London,  who  effected  the  insurance.  Helliar  paid  the 
premioins,  and  after  the  porohase  of  cargo  Adams 
paid  them.  The  present  action  is  by  the  charterers. 
Tbe  pits,  are  not  damaged ;  there  is  no  legal  damage 
to  them,  even  if  there  be  a  warrant;.  The  cargo 
bdongsd  to  Adams.  The  breach  is,  that  the  vessel 
was  not  what  she  was  warranted,  and  ipeeM  damagi 
i%  that  pits,  could  not  insure  without  paying  extra 
premiam.  Xhsre  was  no  evidence  of  damage  as  alleged. 
alie  pits,  did  not  pay  the  premiums ;  Adams  paid  them. 

Cur.  adv.  vulL 
Dee.  T.—VoxAJOOK,  C.B.  delivered  judgment. — We 
an  of  opinion  that  this  rule  must  be  discharged.  The 
action  was  -on  a  charter-party  made  in  New  York 
between  two  British  subjects.  It  was  made  by  an 
agent  on  behalf  of  the  deft.,  and  commenceil  by 
atating  that  it  was  made  between  the  charterer  and 
the  agent  of  the  deft  "owner  of  a  British  ship 
A  1."  Th»re  were  two  questions  in  the  case:  the  first 
is,  whetlier  there  was  a  warranty  or  undertaking  by 
the  owner,  that  the  vessel  was  classed  aa  A  1  at 
Lloyd's.  It  is  decided  by  authority  that  such  a  state- 
Bent  is  an  undertaking  or  warranty,  and  that  decision 
can  be  effect 'Ually  questioned  now  in  a  court  of  error  only, 
if  it  can  be  questioned  successfully  at  alL  The  other 
question  is,  whether  the  agent  had  authority  to  enter 
into  a  charter-party  with  such  an  undertaking,  aa  to 
which  we  may  say  that  he  had,  if  any  words  can  give 
aoeh  an  authority,  for  it  is  impossible  that  words  could 
have  been  used  more  comprehensive  than  those  that 
are  to  be  found  in  the  power  of  attorney  under  which 
the  agent  acted.  The  rule  therefore,  in  our  judgment, 
■ostbedischu'ged.  R^dUdU^ed. 

Pits.'  attorneys,  Ilenry  Britlan  and  Sons,  BristuK 
Ueft.'s  attorneys,  Gregory  and  Co.,  Bedford-row. 

Jan.  29  and  Dec.  7. 
RosBBTSON  V.  Powell  axd  amotiikr. 

£Jtctmenl — fVSland  codicil — Revocation  of  former 
hy  latter — Ride  of  interpreting — Dtvin  to  heir. 

^  testator,  having  two  legitimate  sons  and  an  illegiti- 
mate son  and  daughter,  devised  by  will,  in  1802,  on 
estate,  subject  to  certain  rentcharges  and  annuities, 
to  trustees,  to  the  use  of  his  second  son,  Bomen, 
for  life,  vith  remainder  to  the  sons  and  daughters 
"fBowen  in  tail,  with  remainder  to  his  eldest  son 
George  for  life,  with  remainder  to  the  sons  and 
^ughteri  of  George  in  tail,  with  remainder  to  his 
illegitimate  son  William  (the  pit.)  for  life,  with  re- 
"«"«&«•  tn  fee  to  A.  T.  The  annuities  given  by 
«e  intt  ig  way  of  reatcharge  were  an  annuity  of , 


21/.  to  his  Ulegitimats  son  (ike pit.);  ofU,  to  hit- 
illegitimate  daughter;  of  121.   to  his  hintsekeeper, 
the  mother  of  his  illegitimate  children;  and  SOL  Ity 
another  person.    He  also  gave  several  pecuniary, 
and  specific  bequests  to  executors  and  friends,  aiid 
51.  to  a  servant.     In    1 806  George,  the  eldest  son, 
died,  a  minor,  and  unmarried,  and  in  Nov.   \&vi 
A,  T.,  the  devisee  of  the  ultimate  remainder  in  fee, 
died.    In  the  following  year  the  testator,  by  a  tes- 
mentarg  instrument  duly  executed,  and  dated  31st 
Dee.  1819,  and  which  he  therein  declared  to  be 
"  a  codicil  to  be  added  to  and  taken  as  part  of  my  said 
will  dated  on  or  about  the  22r.(/  Oct.  1802,"  ^at;» 
to  pit.,  by  the  description,  of  "my  son  William  Robert' 
son,  by  Elizabeth  James"  the  further  sum  ofSlL 
annually,  in  addition  to  the  211.  left  in  my  devise, 
making  together  the  annuo/  sum  of  421.;  "  and  hs 
gave  to  his  natural  daughter  Jane  IQl^per  onnvm 
during  her  life ;  also  to  the  female  servani  living 
with  him  at  his  decease  SI.,  if  she  had  lived  one 
year  in  his  service,  to  be  increased  to    IQL  if  sho 
had  lived  in  his  service   two  years.     And  he  then' 
willed  as  follows:    "And  I  give  my  son   Bowen 
Robert  Robertson  all  my  estate  and  property,  of 
every   description  whatever,  after  discharging  the 
above  legacies."     Upon  Bowen's  death  in  1861  Ms 
pit,  claimed  the  propsrtg  under  the  life-estate  deviseit- 
to  him  by  the  wiU  of  1803 ;  and,  on  ^ectmenl  bjf 
him  against  the  d^fis.  as  iruttea  and  executors  of 
the  will  ofBowen,  it  was 
Bsld,  that  the  devise  of  the  life-estate  to  pit.  containei 
in  the  testator's  will  of  1 802  was  nut  revoked  bjf 
the  words  of  the  codicil  giving  all  the  testator't- 
estate    and   property  whatever  to    Bowen  Robert- 
Robertson.  The  general  rule  in  interpreting  a  willand- 
codicU  is,  that  the   whole  of  the  will  takes  eject,. 
except  in  so  far  as  it  is  tnconsistent  with  the  codieUt 
{Doe  dem.  Hearle  v.  Hicks,  \  CL  i  Fin.  H.  »f  U 
Cas.  p.  20;  iBing.  47  5.) 
A  devise  to  one  who  is  also  h»r  cannot  be  considered 
such  a  devise  of  the  property  as  necessarily  to  shout 
some  other  intention  on  the  part  qf  the  testator ;  as, 
for  instance,  an  intention  to   revoke    a  previuut 
devise.    It  it  incumbent  on  those  who  contend  that 
a  devise  in  a  will  is  not  to  take  eject,  hy  reason  of 
the  revocation  in  the  codicil,  to  show  that  the  inten- 
tion to  revoke  it  egualfy  dear  astdfree  from  doubt, 
with  the  original  intention  to  dei>ite,for  if  there  is 
only    a    reasonable   doubt  whether  the  clauie    of 
revocation  was  intended  to    include  a  particular 
devise,  titen  undoubtedly  such  devise  ought  to  stand: 
(Doe  0.  Hicki  (uit  sup.),  and  Williams  D.   Evans^ 
\E.4B.  727  ,•  22  L.  J.,  N.  S.,  241,  Q.  B.) 
Ejectment   to  recover  a  messuage    and    lands  at 
Hodgeston,    in   the   county  of  Pembroke.     The  pit., 
William  Robertson,  is  the  illegitimate  son  of  Robert 
Robertson,    deceased,     and    tbe    defts.    are    trustees 
and  executors  of  the  will  of  Bowen  Robert  Robertson, 
who  was   tbe    second   and  only  surviving  legitimate 
child  and  heir-at-law  of  tbe  said  Robert  Robertson. 
The  question  at  issue  turns  upon  tiie  effect  of  the 
codicil  to  tbe  will  of  the  said  Robert  Robertson,  whicb 
defts.  contend  operated  as  a  revocation  of  the  devise,  ia 
the  will,  of  the  life- estate  to  the  pit.,  and  as  an  abso- 
lute gift  in  fee  to  the  said  Bowen  Robert  Robertson,  of 
all  the  testator's  property  whatsoever. 

PIL  and  defts.  claim  originally  under  the  same  titles 
viz.,  the  will  of  the  said  Robert  Robertson,  dated  22nd. 
Oct.  1802. 

The  questions  at  issue  in  this  case  are  folly  stated 
in  the  judgment.  It  is  therefore  unnecessary  here  to 
set  out  the  will  and  codicil,  which  are  of  great  length. 
At  the  trial,  before  Channell,  B.,  at  the  Pembroke- 
shire Summer  Assizes  1862,  by  the  direction  of  tbe 
learned  judge,  a  verdict  was  entered  for  the  pit.  as  to 
13-16ths  of  the  properly  in  question  of  which  it  wa& 


Digitized  by 


Google 


r  su 


THE  LAW  REPORTER. 


[Vol.  9. 


Ex.] 


RoBEBTSox  V.  Powell  asd  asotheb. 


[Ex. 


.  proved  that  the  testator  Robert  Robertson  died  seised, 
and  for  the  defts.  as  to  the  remaining  3-1 6ibs,  testator's 
seisin  of  which  was  not  proved ;  leave  being  reserved 
to  the  defts.  to  move  to  enter  a  verdict  for  them  for  the 
whole,  on  the  construction  of  the  will  and  codicil.  A 
rule  was  accordingly  obtained  in  Michaelmas  Term 
1862,  by  a.  Giffard,  for  the  defts.,  calling  on  pit  to 
ahow  caate  why  the  verdict  for  pit.  should  not  be  set 
aside  and  a  verdict  entered  for  the  defts.,  on  the  ground 
that  the  codicil  operated  as  a  revocation  of  the  life- 
estute  given  iu'  the  will  to  the  pit.,  against  which  rule, 
MeUith,  Q.  C  ,  B.  Allen  and  Otcen  (of  the  Chan- 
cery bar),  for  pit.,  now  showed  cause. — The  correct 
construction  of  this  codicil  was,  that  testator  was  not 
dealing  with  bis  whole  estate,  so  as  to  revoke  every 
bequest  and  devise  in  bis  will,  bat  simply  with  the  un- 
disposed part  of  his  property.  His  meaning  was  lo 
eoiifirm  his  will,  and  the  codicil  was  expressly  "  to  be 
«dded  to  and  taken  as  part  it."  It  amounted  to  a  repub- 
iicatlon.  A  codicil  should  always  be  construed,  if  pos- 
lible,  to  give  effect  to  tha  previous  disposition  in  the 
will.  If  a  man  gives  Whiteacre  to  A.  and  "  all  bis 
-estate  "  to  B.,  that  must  be  taken  as  M  except  White- 
acre.  In  order  to  revoke  there  must  be  a  clearly  ex- 
pressed intention.  The  general  principle  was  laid  down 
liy  the  H.  of  L.  in  Dot  dem.  Uearle  v.  Biela,  8  Bing. 
475  ;  1  M.  &  Sc.  759  ;  1  C.  &  F.  20  ;  and  that  case 
•hows  that  a  geiieral  devise  alone  does  not  necessarily 
-operate  as  a  revocation.  The  present  is  a  stronger  case 
than  that,  for  there  there  were  words  showing  an  in- 
tention to  revoke,  yet  the  H.  of  L.  held  there  was  no 
revocation.  If  this  codicil  revokes  this  particular  devise, 
then  all  the  small  bequests  of  annuities  and  legacies 
to  servants,  friends,  executors  and  natural  children,  &&, 
will  be  revoked,  which  could  not  be  testator's  intention, 
and  the  smaller  the  amount  of  the  gift  the  stronger  to 
show  no  intention  to  revoke.  It  will  be  contended 
«ontra,  that  the  2W.  additional  annuity  to  pit.,  by  the 
codicil,  ia  a  sufficient  compensation  for  cutting  him 
off  from  his  contingent  life-interest  in  the  realty,  bat 
the  increased  annuity  was  reasonable  for  his  immediate 
-wants,  he  being  twenty-one  years  of  age  at  the  date  of 
the  codicil.  The  life-estate  given  to  pit.  by  the  will 
i«  not  inconsistent  with  the  codicil.  Testator's  inten- 
tion by  the  devise  in  the  codicil  to  Bowen  Bobertson 
was  to  dispose  of  the  ultimate  fee,  the  devise  of  which 
by  the  will  to  A.  Thompson  bad  lapsed  by  the  latter's 
death.  The  following  cases  illustrate  the  principles 
-on  which  the  courts  have  dedded  such  questions,  and 
the  rules  judicially  lud  down  as  to  the  effect  of  a 
codicil  on  a  will,  and  are  all  of  them  aathorities  in 
fit's  favour : 

Dm  dem  Uurch  v.  Mar<Amt,  6  H.  &  G.  813 ; 

13  L.  J.,  N.  S.,  59,    C.  P.;    7  So.   N.   S. 

644; 
Jt»  AmwmUh't  Tnutt  (Kindersley,  V.  C),  29 

L.  J.  774,  Ch. ;  confirmed  on  appeal,  30  L.  J. 

148,  Ch.;  3  L.  T.  Rep.  N.  S.  635 ; 
CUobmy  v.  Beckett,  14  Beav.  586; 
Freeman  y.  Freeman,  23L.J.,  N.  S.,  838,  Oh.; 

5  De  G.  M.  &  G.  704 ; 
W^itm  T.  Evane,  1  E.  &  B.  727 ;  22  L.  J., 

H.  S.,  241 ,  Q.  B.  (overmling  the  decision  of  the 

V.  C.  of  England  in  the  same  case  in  equity, 

nomine  Evam  v.  Evani,  17  Sim.  86) ; 
X)oe  dem.  Even  v.  Ward,  21  L.  J.  145,  Q.  B ; 
Molyneux  v.  Bowe,  8  De  G.  M.  &  G.,  25  L.  J. 

570,  Ch.; 
Seal  T.  Bartl^,  2  Bos.  tt  Pal.  585  ;  17  L.  J. 

316,  C.  P.;   IJarm.  414; 
Pknty  V.  Weet,  16  Beav.  173;  1  Rob.  264  ; 
Roe  dem.  Snape  v.  JVevtUe,  11  Q.  B.  466 ;  17 

L.  J.,  N.  S.,  Q.  B. 
Tbey  referred  also  to  Jarman  on  Wills,  p.  414. 
Dart  (of  the  Chancery  bar)  and   C.  E.  Coleridge 
i(«itli  whom  wai  B.  G(fttrd),  contra,  for  defts.,  in 


support  of  the  rule. — [Pollock,  C.B. — I  think  Hr. 
H.  Allen's  proposition  a  good  and  sensible  one,  vix., 
that  if  reading  the  two  instroments  together  leads  to 
a  clear  legitimate  conclusion  that  conclusion  is  entitled 
to  consideration.]  No  doubt,  where  both  devise* 
are  contained  in  one  instrument ;  but  the  question  is, 
whether  an  instrument  executed  seventeen  yean 
after  the  will,  and  under  another  state  of  circumstances, 
can  be  so  read:  (Jarm.  on  Wills,  159.)  The  pre- 
samption  after  such  a  length  of  time  and  altered  dr- 
cnmstances  is  in  favour  of  a  change  in  testator's  inten- 
tions. The  eSect  of  deft.'s  oonstroction  of  the  codicil 
would  not  be,  as  it  was  argued  contra,  to  give  the  legades, 
&c.,  to  Bowen  Robertson,  for  the  devise  in  the  codicil 
was  to  hun  "  after  discharging  the  above  legades."  The 
court  were  bound  in  case  of  a  reasonable  doubt  to  give 
defts.  claiming  under  the  will,  the  benefit  of  it,  so  u 
to  uphold  and  not  destroy  the  will.  The  general  rule 
in  hue  V.  Biclu  is  not  disputed.  The  difficulty  is  as 
to  the  subsidiary  rules  by  which  the  court  is 
to  be  governed  iu  construing  the  general  mle. 
First,  are  the  very  words  of  the  devis*  in  the 
codicil  large  enough  to  include  the  snbjectmatterof  the 
substantive  gift  in  tha  will  ?  Secondly,  are  they  large 
enough  to  include  the  whole  quantum  of  the  inteiett 
given  by  the  will  ?  [Pollock,  C.B. — The  court  has 
no  doubt  upon  either  of  thiwe  two  points.]  In  Doe  v. 
Bicka  and  Doe  v.  Ifarchant  there  was  an  nodisposed- 
of  quantum.  If  then,  qua  the  subject  matter  and  pi 
the  quantum  of  inteiest,  the  words  of  the  codicil  are 
co-extensive  with  the  will,  the  court  most  give  them 
a  natural  construction,  and  not  conjectnrally  cut  down 
the  plain  words  of  a  devise  which  are  sufficient  to  ftm 
the  fee,  and  so  reduce  the  codicil  to  a  dead  letter. 
An  intention  to  revoke  is  plain,  from  the  gift  of  all  the 
testator's  estnte  to  Bowen  Robertson  and  the  additiosil 
2R  to  pit.,  which  was  in  lieu  of  his  contingfnt  life- 
interest  in  the  real  estate.  By  pit's  construction  M 
effect  would  be  given  to  the  devise  in  the  codicil  to 
Bowen  Robertson,  for  he  would  have  taken  it  as  heir- 
at-law  without  the  codicil.  The  words  are  dearly 
and  indisputably  technically  sufficient  to  pass  the 
fee,  and  it  is  not  a  case  where  technically 
is  opposed  to  common  understanding — the  naip^ 
eitat  lakoru/n.  If  this  were  a  question  in  equity 
whether  a  particular  legacy  were  revoked,  the  cases 
dted  contra  might  apply.  They  then  commented 
on  and  distinguished  the  cases  cited  by  the  pit  ud 
dted  in  addition : 

Daly  V.  Dalg,  2  Jones  &  Lat  752  (Lord  St 

Leonards) ; 
Barduncke  v.  Douglat,  7  Cl.  4  Fin.  795; 
Fhittipe  v.  Alkn,  7  Sim.  &  Sta.  446; 
Somen  t.  Taylor,  4  Beav.  425 ; 
Evam  V.  Evam,  17  Sim.  86; 
BoulcoU  V.  Boulcott,  2  Drew.  25 ; 
Xeed  V.  Backkoute,  2  Russ.  &  MyL  546 ; 
Sugden's  Law  of  Property,  218  (edit  of  1849), 

55  Geo.  3,.c.  192 ;  and 
7  Will.  4  ft  1  Vict  c.  26  (WUU  Act),  were  else 
referred  to. 
Dee.  7.— Pollock,  C.  B.— Thia  waa  an  action  of 
ejectment  bronght  to  recover  certain  premises  sitoat* 
at  Hodgeston,  in  the  county  of  Pembroke.  It  wa 
tried  Wore  my  brother  Channell,  at  the  snminer 
assixes  for  that  county  in  the  year  1862.  Evidemt 
was  given,  and  it  is  not  now  disputed,  that  one  Bobat 
Itobertson,  who  died  on  the  3 1st  Dec  1820,  was  at  we 
time  of  his  death  seised  in  foe  of  thirteen-sixteenlto 
of  the  property  in  question.  It  was  not  proved  lbs* 
he  died  seised  of  the  other  three-sixteenths,  but  by  con- 
sent a  verdict  was  entered  for  the  defts.  for  three- 
sixteenths,  and  for  the  pit  as  to  the  other  thirteen- 
sixteenths,  leave  being  reserved  to  the  defta  "  "JT* 
to  enter  a  nonsuit  or  a  verdict  for  the  defts.  ft'  tia 
whole.    A  rale  nwi  to  thia  effect  was  acoordintiy 
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grauted  und  cuna  on  for  trKDment  last  Hilary  Term 
before  myaelf  and  my  brother  Channell,  and  my  brother 
Wilde,  when  the  court  took  time  to  consider  ita  judg- 
ment, and  I  have  now  to  deliver  the  judgment  of  my- 
self and  my  brother  Channell. (a)  The  question  is, 
-whether  the  life-estate,  devised  to  the  pit.  by  the  will 
«f  ths  said  Robert  Robertson,  dated  the  22nd  Oct. 
1802,  and  which  life-estate  was  expectant  on  the 
deaths  of  two  persons,  sons  of  the  testator,  namely, 
Bowen  Robeit  Robertson  and  George  William  Wheeler 
Bobertson,  waa  revoked  by  a  testamentary  instrnment 
of  the  datq  of  the  3Ist  Deo.  1819,  described  by  the 
testator  as  "  a  codicil  to  bis  will  of  the  22od  Oct. 
1802."  At  the  daU  of  bis  will  the  testator  had 
two  (States— the  Westbnry  Hilt  estate,  not  the 
nibject  of  this  action ;  and  the  Hodgeston  estate, 
the  property  now  in  dispute.  He  had  two  sons, 
an  elder  son,  George  WiUiam  Wheeler  Robertson,  and 
the  second  son,  Bowen  Robert  Robertson ;  and  he  had 
two  illegitimate  children  by  one  Elizabeth  James,  his 
honsekeeper,  namely,  a  son,  the  present  pit.,  and  a 
daughter.  By  the  will  the  testator  devised  his  estate 
called  the  Westbnry  Hill  estata  to  tmstees  to  the  use 
«f  his  eldest  son  George  for  life,  with  remainder  to 
the  aona  and  daoghters  of  George  in  tail  male,  vrith 
nmainder  to  the  second  son  Bowen  Robert  Robertson  for 
life,  with  remainderto  his  sons  and  daughters  in  tail,  with 
nmainder  to  the  pit  for  life,  and  the  remainder  in  fee 
to  one  Alexander  Thompson.  The  testator  then  pro- 
«««ded  to  dispose  of  the  Hodgeston  estate,  the  pro- 
perty DOW  in  dispute.  This  estate,  sobject  to  certain 
lantehargcs  and  annnitiea,  he  devised  to  tmstees  to 
the  same  nses  as  were  limited  with  respect  to  the 
iigrmer  estate,  the  Westbary  Hill  estate,  but  placing, 
as  to  the  estate  now  in  qaestion,  Bowen  Robert  Robert- 
MB,  his  second  son,  before  George  William  Wheeler 
Sobertson,  bis  eldest  son.  The  annuities  given  by  the 
■win,  by  way  of  renteharges,  were  an  annuity  of  211,  to 
ths  pit. ;  &L  to  bis  illegitimate  daughter ;  12t  to  bis 
lionsekeeper  Elisabeth  James,  the  mother  of  the  pit. 
and  the  illegitimate  daughter ;  and  SOL  to  one 
Urs.  Lettice  Bobertson.  The  testator  then,  after 
▼arious  pecuniary  and  specific  beqneste  to  executors 
•nd  other  friends,  and  a  legacy  of  SI.  to  his 
aeiTtnt  Elisabeth  Powell,  on  the  condition  of  her 
lieing  his  servant  at  the  time  of  his  death,  bequeathed 
all  bis  leaseholds  to  Bowen  Robert  Roberteon,  his 
■econd  son,  and  the  residue  of  his  personal  estate  to 
Oeorge  William  Wheeler  Robertson  and  Bowen  Robert- 
aon.  After  the  date  of  the  will,  and  before  the  date  of 
the  codicil,  George,  the  eldest  son  of  the  testator,  died 
a  minor  and  unmarried,  namely  in  the  year  1806. 
In  the  year  1818  Alexander  Thompson,  to  whom  the 
testator  had  devised  the  ultimate  remainder  in  fee,  died. 
In  the  year  following,  by  a  testamentary  instrument 
duly  signed  and  attested,  dated  31st  Dec.  1819,  which 
the  testator  therein  declares  to  be  "a  codicil  to  be 
^uUtd  to  and  taken  at  pari  of  hit  mil  dated  the  22nd 
Oct.  1802,"  he  gives  to  the  pit.,  by  the  description  of 
**  bis  son  William  Roberteon  by  Elizabeth  James,  a  further 
som  of  2K.  annually,  in  addition  to  the  ill.  U/l  to 
Mm  by  his  laid  vnU,  making  together  the  sum  of  42/., 
to  be  paid  half-yearly  in  two  equal  paymente,  the  6r«t 
to  commence  six  months  after  his  decease ;"  and  he 
gare  to  Lis  natural  daughter  Jane,  then  with  Mary 
Morgan,  of  Haverfordwest,  a  sum  of  10/.  per  annnm  to 
1m  paid  to  her  during  her  natural  life ;  be  also  gave 
to  the  female  servant  living  with  him  at  the  time  of 
Us  death  the  sam  of  5/.  provided  she  lived  in  his  ser- 
Tica  twelve  months;  and  5/.  more  if  she  lived  two 
years;  and  he  then  gave  to  bis  son  Bowen  Robert 
Bobertson  "  oA  hit  utate  and  property  of  every  de- 

(a)  Uartbi,  R  was  present  at  part  of  the  argument  only, 
and  WDde,  K  sufaaequentlj  to  toe  argmnent  waa  moved 
tnm  the  Coort  ot  Ex.  and  appointeil  Jndge  OrdlnarT  ot 
the  Probata  and  IMvoice  Court 


icription  whatever,  after  diteharging  the  above  tegaciee." 
The  said  Bowen  Robert  Robertson  died  in  the  year 
1861,  without  issne,  and  the  present  pit.  thereupon 
claimed  the  property  in  question  under  the  life- estata 
devised  to  him  by  the  will  of  1 802.  The  defts.  con- 
tend that  tbatlife-estate  was  revoked  by  the  testamentary 
instrnment  of  the  31st  Dec  1819.  TJieir  first  con- 
tention is,  that  that  instrument  is  to  be  taken  as  a 
new  will,  revoking  entirely  the  former  will.  Tbi» 
point  we  may  at  once  dispose  of.  We  think  that  the 
express  reference  which  the  testator  has  made  to  his^ 
will,  the  date  of  which  he  mentions,  and  the  obvious- 
confirmation  ot  some  of  the  legacies  given  by  the  will, 
entirely  praclnde  our  treating  this  instrument  otherwise 
than  as  a  codicil  to  the  will  of  1802.  Bnt,  the  defts. 
further  contend  that,  treating  it  as  a  codicil,  the  life- 
estate  devised  by  the  will  to  the  pit.,  expectant  on  the 
deaths  of  Bowen  Robert  Robertson  and  George  Williant 
Wheeler  Robertson  without  issue,  is  revoked  by  the 
words  of  the  codicil,  namely,  "/  give  my  son  Bowen 
Robert  Robertson  all  my  estate  and  properly  ttkat- 
sover  after  discharging  the  above  legacies."  Mow, 
the  general  rule  in  interpreting  a  will  and  codicil  is, . 
that  the  whole  of  the  will  take  effect,  except  in  so  far 
as  it  is  inconsistent  with  the  codicil :  (see  Doe  dtm^ 
Jlearle  and  others  t.  Bieks,  I  CI.  &  Fin.  H. 
of  L.  Cas.  20.)  The  pit's  eoonsel  in  their  argument 
mainly  rely  npon  the  above  rule.  They  contend  that 
the  life-estate  given  by  the  will  to  the  pit  i» 
not  inconsistent  with  anything  in  the  codiciL 
Tbey  explain  the  gift  in  the  codicil  of  all  the 
testator's  estate  and  property  to  Bowen  Robert 
Robertson,  by  suggesting  that  the  testator  intended  to 
dispose  of  the  ultimate  remainder  in  fee,  which  by  bis 
will  he  bad  devised  to  Alexander  Thompson,  who  had 
died  in  the  year  preceding  the  making  of  the  oodiclL 
They  contend  that  it  was  mors  probable  that  the  testator 
should  have  been  influenced,  at  the  time  be  made  the ' 
codicil,  by  the  death  of  Alexander  Thompson  in  the 
preceding  year,  than  by  that  of  his  son  George  in  1806, 
thirteen  years  previously.  The  defts.,  in  the  seoond 
branch  of  their  argument,  in  which  they  assumed  that 
this  instrument  was  a  codicil,  and  not  a  new  will,  did 
not  dispute  the  general  mle  as  to  the  interpretation  of 
a  will  and  codicil;  they  contend,  however,  that  aa 
intention  to  revoke  the  life-estate  given  to  the  pit  by 
the  will  is  manifest,  not  only  by  the  words  of  tbe^ 
codicil  giving  all  the  testator's  estates  and  property  to- 
Bowen  Robertson,  but  also  by  the  gift  of  the  additional 
annuity  of  21/.  to  the  pit,  which  they  contend  was- 
intended  to  be  in  lieu  of  the  contingent  life-interest 
in  the  testator's  two  landed  estates  ;  and  the  defts.  further 
contend  that,  by  the  construction  suggested  by  the 
pit,  no  effect  is  given  to  the  devise  in  the  codicil  to 
Bowen  Robert  Robertson,  inasmuch  as  he  was  heir-at- 
law  of  the  testator,  and  could  have  taken  as  heir.  But 
so  many  cases  of  devises  to  heirs  are  found  in  the 
books,  that  a  devise  to  one  who  is  also  heir  cannot  be 
considered  such  a  devise  of  the  property  aa  neces- 
sarily to  show  some  other  intention  on  the  part 
of  the  testator,  as,  for  instance,  an  iutentioa 
to  revoke  a  previoos  devise.  Many  cases  were 
cited  on  both  sides;  bnt  it  is  unnecessary  for 
us  to  review  them  in  detail,  because  we  agree  witb 
the  remark  made  by  Mr.  Jarman  in  his  work  on  Wills, 
at  p.  146  of  the  last  edition,  that  the  cases  on  this 
point  are  for  the  most  part  too  special  to  be  of  much 
use  as  general  authorities,  and  we  think  that  each  case 
must  be  decided  upon  the  particular  words  used,  having 
regard  of  course  to  the  main  principle  laid  down  upon 
the  subject  Now,  in  the  same  case,  namely.  Doe  dem. 
Bearle  v.  Bicks  (ubi  sup."),  in  which  we  find  the 
general  rule  above  referred  to,  we  find  it  laid  down, 
that  "  if  the  devise  in  a  will  is  clear,  it  is  incumbent 
on  those  who  contend  that  it  is  not  to  take  effect,  \>y 
reason  of  the  revocation  in  the  codicil,  to  show  that  tba- 
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inttntion  to  revoke  is  equally  clear  and  free  from  doabt 
with  the  original  intention  to  devise  ;  for  if  tliere  is 
only  a  reaaoiMble  doubt  whether  the  clause  of  revo- 
eation  waa  intended  to  include  a  particular  devise,  then 
nndunbtedl;  sach  devise  ought  to  stand."  This 
principle  was  acted  upon  in  Willianu  r.  Evans, 
cited  during  •  the  argument,  in  which  case  a 
clear  devise  of  tithes  in  a  will  was  held  not  to 
be  revoked  by  a  general  devise  of  "all  my  real 
estates;"  and  this  is  a  case  entitled  to  more 
weight  because  the  court,  out  of  deference  to  the  V.  C. 
of  Kngland,  took  time  to  consider,  but  finally  over- 
rnled  bis  judgment,  which  is  to  be  found  in  £raiM  v. 
Bvant,  1 7  Sim.  86.  In  the  present  case,  the  words  of 
the  gift  to  Bowen  Robert  Robertson  in  the  codicil, 
which  are  no  doubt  sufficiently  Urge  to  pass  the  fee,  are 
less  clear  than  the  exact  limitation  of  estates  con- 
tained  in  the  will  itself.  It  is  also  evident  from  a 
reference  to  the  will,  and  from  the  words  giving 
legacies  in  the  codicil,  that  the  gift  to  Bowen  Robert 
Sobertson,  although  expressed  te  be  "after  dis- 
charging the  above  legacies,"  is  intended  to  be  also  sub- 
ject to  the  legacies  bequeathed  by  the  will,  for  the  new 
annuities  are  deacribed  to  be  additional  annuities,  and 
it  does  not  clearly  appear  to  as  that  it  was  not 
intended  that  that  gift  to  Bowen  Robert  Robertson 
ehould  be  also  subject  to  the  life-estate  given  by  the 
will  to  the  pit.  Therefore,  on  the  principle  above 
stated,  that  it  is  for  the  defts.  in  this  case  to  show  the 
revocation,  we  give  judgment  for  the  pit.,  and  the  rule 
«btained  by  the  defts.  will  be  discharged. 

Judgment  far  pit. — Rule  ditchargtd. 

Attorney  for  the  pit.,  Wm.  Phillip;  4,  Size-lane. 

Attorneys  for  the  defts.,  Egre  and  Lawton,  1,  John- 
street,  Bedford  row,  agents  for  Powell,  Mathiat  d 
Eteau,  Haverfordwest. 


ADM3BAXTY  OOXTBT. 

Itoported  by  BOBEirr  A.  FKrrcHABD,  D.  C.  L. ,  Banlster-at-Law. 

Tuaday,  Nov.  10. 

Thb  Pbioe  of  Canada. 

Sahage — Apportionment — Agreement  to    abandon 

cUam/br  salvage. 
Bgihe  aneierU  law  of  the  Bigh  Court  of  Admirallg, 

at  veil  at  bg  ttatule  laio  prior  to  the  Merchant 

aiupping  Act  1862,  a.  18,  ang  stipulation  by  which 

a  seaman  agrees  to  abandon  a  claim  for  salvage 

vas  invalid. 
The  burden  of  proof  is  upon  those  mho  now  assert 

such  an  agreement  to  show,  not  merely  the  existence 

of  the  agreement,  but  that  the  seamen  were  fully 

aware  <ffaU  its  cotaequencet  : 
Qmere,  whether,  if  a  wUid  agreement  of  suck  a  kind 

existed,  salvage  remmeralion  would  be  awarded  for 

the  services  in  respect  of  which  there  had  been  such 

an  agreement. 

This  was  a  cause  of  damage,  in  which  the  court,  on 
April  7th  last,  awarded  the  sum  of  lOOOi^  for  the 
services  rendered  by  the  steam-tugs  Brother  Jonathan 
and  United  States  (the  property  of  the  United  Steam 
Tug  Company,  of  Liverpool)  to  the  American  ship,  the 
■Pride  of  Canada. 

Application  was  now  made  on  behalf  of  the  pita. 
Wm.  Wikeley,  James  Bailey  and  Robert  Thomas,  sea- 
men on  board  the  steam-tug  Brother  Jonathan,  and 
^Thomas  Chatterton,  seaman  on  board  thy  steam-tug 
Ottiled  Stales  at  the  time  the  salvage  serrioss  were 
rendered,  for  an  apportionment  of  the  above  sum 
amongst  the  owners  and  crews  of  the  respective  tugs. 

Affidavits  on  behalf  of  the  owners  of  the  steam- 
tugs  stated  that  the  steam-tugs  are  constructed  of  nn- 
■sual  power  and  size,  and  fitted  up  for  the  purpose  of 
Mndering  salvage  as  well  as  their  ordinary  services  i 


that  the  wages  of  the  seamen  are  paid  whether  say 
services  are  rendered  by  the  steamers  or  not ;  and  that 
the  working  expenses  of  the  veasela  are,  by  reasoo  of 
their  special  construction,  nnnsually  lai^  The  other 
contents  of  the  affidavits  were  argiunentative,  and  are 
sufficiently  referred  to  by  the  court. 

The  following  are  the  cases  and  sections  of  Acta  of 
Parliament  referred  to ; 

The  Louisa,  3  W  Rob.  101 ; 
Spirit  of  the  Age,  Swab.  286; 
riie  Princess  Bekna,  4  L.  T.  Bep.  N.S.  869; 
rA«£ficAan<r«»,l  Lush.93;  2L.T.Rep.N.S.$74; 
Tie  St.  Nicholas,  1  Lush.  29 ; 
The  Merchant  Shipping  Act  I8.S4  (17  &  18  Viet 
c.  104),  s.  182.    Every  stipulation  by  which  onyaeaaua 
consents  ...   to  abandon  any  right  which  he  may 
hnve  or  obtain  in  the  natore  of  salvage  shall  be  wholly 
inoperative. 

The  Merchant  Shipping  Act  Amendment  Act  186! 
(25  &  26  Vict.  c.  63),  s.  18.  The  I82nd  aectioiof 
the  principal  Act  does  not  apply  to  the  case  of  oay 
stipulation  made  by  the  seamen  belongiog  to  any  ship 
which,  according  to  the  terms  of  the  agreement,  is  to  he 
employed  on  salvage  service,  with  respect  to  the  rema- 
neration  to  be  paid  to  them  for  salvage  services  te  be 
rendered  by  such  ship  to  any  other  ship  or  ships. 
Deane,  Q.  C,  appeared  for  the  seamen. 
Brett,  Q.  C,  and  Clarkson  contra.—  The  tteasi- 
tngs  are  not  sea-going  vessels  within  the  meaning  of 
the  Merchant  Shipping  Acts,  and  therelora  the  daoses 
in  those  Acts  which  render  invalid  agreements  by  an- 
men  barring  their  right  to  claim  salvage  do  not  spply. 
In  this  case  the  seamen  have  agreed  to  claim  no  sal- 
vage. [Dr.  Ldshin'OTOH. — If  that  be  so,  it  migbt 
give  rise  to  another  question,  viz.,  whether,  whensiwk 
a  stipulation  has  been  made,  the  conrt  could  grant  any 
sslvi^  remuneration  whatever  for  services  with 
respect  to  which  there  has  been  such  an  agreement.] 
The  agreement  iu  this  case  is  to  be  collected  from  tli* 
whole  course  of  the  duties  of  seamen.  Salvage  is 
part  of  the  ordinary  duty  of  these  steam-tugs  aiS  of 
the  purpose  for  which  they  were  bnilt. 

Or.  Lusiu.soTON.— I  think  it  is  nselees  to  take  time 
to  deliberate  upon  this  case,  because  I  am  perfectly 
certain  I  shall  not  alter  the  impression  it  has  made  •■ 
my  mind.  The  ancient  law  of  the  court  in  questioes 
of  this  kind  was  nndoubted — viz.,  that  whenever  aiy 
sum  had  been  allotted  by  way  of  salvage,  it  wai  com- 
petent to  any  party  dissatisfied  with  the  distribntiaa 
by  the  owners  or  master  to  apply  to  this  court  for  the 
apportionment  of  that  sum  of  money ;  and  so  jealois 
was  the  law  that  no  man  should  be  deprived  of  his 
fair  share  of  this  reward,  that  even  before  the  pasiiiig 
of  the  Act  of  Parliament,  to  which  I  must  presently 
advert  (the  Merchant  Sliipping  Act  1854),  it  was  a 
general  doctrine  of  this  court,  that  no  seaman  eoaU 
enter  into  a  stipulation  of  an  inequitable  nature  ;  and 
giving  up  his  salvage  would  so  have  been  deemed, 
according  to  all  the  authorities  and  principles  laid  don 
by  Lord  Stowell,  and  every  other  judge,  upon  this  sub- 
ject. Until  recently  the  Legislature  also  entertauied 
the  same  opinion,  and  considered  it  a  matter  of  great 
importance,  in  a  case  of  salvage,  to  give  a  just  renrd 
for  the  services  performed,  and  a  reward  for  risk  ef 
life,  provided  there  was  a  competent  for  so  doing.  [The 
learned  judge  then  read  the  1 82nd  section  of  the  Merchast 
Shipping  Act  1854,  and  continued:]  Here  is  the 
principle  recognised,  that,  if  any  agreement  be  made,  it 
shall  be  null  and  void,  and,  I  apprehend,  upon  tlie 
principles  to  which  I  have  adverted.  Now,  for  some 
reason  which  the  court  cannot  nnderstand,  becaase  it 
has  no  information  thereon,  it  pleased  the  Legislatm* 
to  modify  the  law;  and  to  pass  the  18th  section  of 
the  Merchant  Shipping  Act  Amendment  Act  1862,  bat 
in  order  to  weaken  and  take  away  the  effect  of  the 
former  section,  the  meaning  of  any  asw  oiauis  in  sa 
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Aot  oC  PtrlUment  must  b«  distinct  and  clear.  The 
tStli  Mction  declares,  not  that  such  an  agreement 
ahall  be  legal  at  all,  bat  that  the  prohibition  men- 
tioned in  the  principal  Act  "  does  not  applj  to  the 
case  of  an/  atipolation  made  by  the  seamen  bielongiDg 
to  any  ship  which,  according  to  the  terms  of 
til*  agreement,  is  to  be  emplo/ed  on  aalrage 
aerrice,  with  respect  to  thp  remnneration  to  be  paid  lo 
tbem  for  salrage  services  to  be  rendered  bj  snch  ship 
to  an/  other  ship  or  ships."  Now,  in  the  first  place, 
I  nnderstand  this  to  mean,  6rst,  that  there  mnst  be 
astipulation;  second!/,  that  that  stipniation  must  be 
in  a  case  in  which  tberg  has  been  an  agreement  in 
terms,  not  in  writing  certaini/,  that  the  Tesul  is  to  be 
«mpla/ed  in  a  aalrage  servioe,  and  the  slipulalioa  most 
iw  with  respect  to  the  remnneration  to  be  paid  to  tbem 
for  saliage  serrices  so  rendered.  If,  therefore,  there 
fed  a  Tessel,  the  crew  of  which  haTe  entered  into  an 
agreement  for  the  pnrpose  of  rendering  solrags  ser- 
noes,  and  have  expressly  made  an/  stipulation  with 
regard  to  remuneration  for  the  services,  that  stipulation 
would  take  it  oat  of  the  operation  of  the  182nd 
•action,  and  do  no  more.  Bat,  in  considering  the  evidence 
as  to  such  agreement,  it  is  important  to  bear  in  mind 
«n  whom  lies  the  omu  protandi ;  and  it  appears  to  me 
to  be  perfectly  clear  that  in  thu  case,  as  the  ordinary 
law  would  undoubtedly  hold  a  stipulation  to  give  up  all 
salvage  reward  null  and  void,  and  as  the  182nd 
section  remains  in  force  save  as  altered  by  this  18th 
aoction,  the  ofius  probandi  strictly  lies  on  the  pnrty 
alleging  that  there  bos  been  such  an  agreement  and 
such  a  stipniation.  Where  then  is  the  evidence  of  that 
atipolation?  Now,  I  do  not  mean  to  travel  through 
the  evidence  of  Mr.  Corkhill,  which  ia  as  unaatisfactoiy 
an  affidavit  as  ever  was  laid  under  the  consideration  of 
the  Court.  As  an  advocate,  this  gentleman  has  taken 
upon  himself  to  pronounce  what  is  the  legal  effect  of 
all  he  has  stated,  and  to  give  an  opinion  upun  the  law ; 
but  the  utmost  extent  he  can  go  without  aperif/ing  any 
particulars,  is  to  aver  that  there  has  been  some  agree- 
ment or  other— whethrr  a  stipulation  or  not,  I  kuuw 
not — to  give  up  the  salvage  remuneration.  First,  has 
there  been  an  agreement?  I  admit,  provided  the  evi- 
dence is  strong  enough,  looking  at  the  18th  section, 
anl  seeing  uo  particular  mode  provided  by  that 
section  whereby  the  fact  of  an  agreement  or  stipulation 
shall  be  established  in  evidence,  the  fact  of  an  agree- 
ment may  be  established  by  any  legal  and  competent 
evidence ;  and  it  is  establialied  in  this  case,  not  only  by 
the  oath  of  Mr.  Corkhill,  but  also  by  the  ru  gala,  and, 
in  fact,  not  contradicted  by  oath  on  tliep^rtofiheaeanien. 
But  that  is  only  a  part,  and  a  very  limited  part,  uf  the 
case.  It  is  not  a  queetion  here  whether  they  were  engaged 
to  perform  salvage  and  towage  services ;  but  whether 
they  entered  knowingly  and  willingly,  with  their 
eyes  0|eu,  into  a  stipulation  to  give  up  and  abandon 
altogether  all  claim  to  salvage  remuneration  ;  and  the 
atipuUtiun  must  go  the  extent  of  this  in  older  lo 
hind  persons  in  this  condition  of  life,  for  it  has  been 
M.ited  over  and  over  again  by  my  predecrasors,  that 
iiie  seamen  must  be  aware  of  the  stipulation  into 
which  they  enter.  They  are  persons  not  posMnsed  of 
knowledge  and  skill  in  agreements,  and  therefore  it 
must  clearly  appear  that,  whatever  the  danger  to  life, 
however  severe  the  service  or  great  the  reward,  they 
liuve  undertaken  to  abandon  rll  claim  to  salvage  re- 
uiuueration.  I  might  put  a  caae  of  con>ideinble 
difficulty,  where  a  large  sslvsge  remuneration  hud 
been  awarded.  I  might  put  a  case  in  the  immediate 
neighbonrhood  of  Broadstairs,  where  the  services  per- 
formed did  not  Isst  an  hour,  and  where  the  court  gave 
several  thousand  pounds  reward  for  the  salvage  service, 
hecaose  the  salvors  incurred  most  imminent  ri^^k  of 
life;  aud  in  such  a  case  1  am  called  upon  to  declare, 
upon  the  evidence  of  Mr.  Corkliill,  that  the  seamen 
Kvuld  be  deprived  of    all    salvage  reward  whatever. 


and  that  the  owners  themselves  should  take  it,  whicls- 
is  indeed  a  strong  proposition.  In  this  case  I  am  of 
opinion  that  the  ontuproiandi  being  strong  upon  them, 
the  owners  have  not  bronght  themselves  within  th» 
terms  of  tlie  18th  section  ;  and  that  they  have  failed 
to  establuh  that  which  it  was  indispensably  necessary 
for  them  to  do.  I,  therefore,  most  prpnonnce  in  favour 
of  an  apportionment  of  the  salvage ;  aud  I  shall  giv* 
750/.  to  the  owners,  SOI.  apiece  to  the  masters,  and 
the  crews  will  take  the  remainder  according  te  their 
ratings.  Owners  eondeiaiMd  m  eoits. 

Fridag,  Dee.  4. 

(Before  the  Right  Hon.  Dr.  Lu8huioiob  and 

Tbihttt  Mastbbs.) 

Thb  Gustav. 

Tbb  Nbw  Ed. 

Oo/Giton — PMitioit  of  Ugitt. 

Lamps  Alls  tcrteaed  and  find  on  standi  aecurtd  (#■ 

lh»  paui-bUU  of  tie  teindlau ; 
Held,  not  to  beplacedm  a  proper  position,  ai  rtquini 

by  the  new  regulations  rupeeting  tights. 

This  was  a  causa  of  damage,  and  was  brought  b/  tb» 
Hamburg  brig  Ifew  Ed,  from  Hambnrg,  with  a  general 
bargo,  for  San  Francisco,  against  the  Bremen  barqu* 
Gustav,  from  Bremen,  for  Baltimore,  to  obtain  oomr 
pensatiou  for  damage  sustained  by  reason  of  a  coUisiois 
between  them,  near  the  Galloper  Sand,  in  the  Engliab 
Cliannel,  about  3.30  on  the  morning  of  the  I3th  Sept. 
last.  The  brig  stated  the  wind  as  M.W.  by  W.,  and 
the  weather  aa  dark,  but  clear.  The  barque  repre- 
sented the  former  aa  W.  by  N.,  and  the  UtUr  aa  very 
dark  and  cloudy.  The  caae  of  the  brig  set  forth  that, 
while  proceeding  under  all  plain  sail,  close-hauled  od 
the  starboard  tack,  heading  S.W.  by  W.,  making  four 
knots,  her  crew  keeping  a  good  look-out,  and  having 
a  green  lamp  exhibited  on  the  starboard  bide  of  her 
forecastle,  and  a  red  lamp  on  the  port  aide  of  it,  both 
burning  brightly,  they  being  screened  to  prevent  their 
being  seen  across  the  bows,  and  fixed  on  stands  secured 
to  the  paul-bitts  of  her  windlas^  in  a  positioit 
where  the  lighta  could  be  best  seen  from  a  ship 
approafhing,  the  green  light  of  the  barque  was 
made  out  on  the  port  bow,  one  mile  and  a  half 
off,  bearing  about  S.  S.  W. ;  that  thereupon  the 
brig  kept  her  course,  expecting  that  the  barque, 
which  was  on  the  port  tack,  would  keep  clear  of  her, 
but  that  instead  of  so  doing  the  barque  kept  on,  and 
came  into  collision  with  the  brig — the  starboard 
side  of  the  barque,  about  the  main  rigging,  strilcing 
the  brig  upon  her  head  and  cutwater,  carrying;  licr 
cutwater  away  and  doing  her  considerable  damage. 
The  Gustav,  on  whose  behalf  a  cross-aciion  waa 
brought,  pleaded  that  she  was  beading  M.  by  W., 
close-hauled  on  the  port  tack,  making  three  and  a-half 
knots,  exhibiting  her  red  and  green  lights  properly, 
having  a  good  look-out  kept,  when  the  brig  wwi  seeu 
at  a  very  short  distance,  broad  on  her  lee  bow,  n»  light 
being  then  visible  from  tbe  brig,  but  that,  just  before 
the  ships  stmck,  the  red  light  was  seen  on  board  her; 
that,  from  the  proximity  and  bearing  of  the  vraseU,  it 
was  impossible  for  tbe  barque  to  clear  her  by  porting, 
and  she  therefore  kept  her  luff,  and  those  on  boai  d  her 
hailed  the  brig  to  keep  off,  but  that  that  vessel  almost 
immediately  ran  stem  on  into  the  Gustav  s  starboard 
side;  and  it  was  contended,  on  the  pan  of  the  Ouatavy 
that  the  collision  arose  solely  from  the  New  Jid  nut 
properly  carrying  or  exhibiting  a  light. 

Under  an  order  in  council,  bearing  date  the  27ib 
July  1863,  and  the  Merchant  Shipping  Act  Am'Ud- 
ment  Act  1862,  the  provisions  of  the  Act  as  to  lighta 
are  applicable  to  Bremen  and  Hamburg  vessels. 

Dr.  Veane,  Q.  C.  and  E.  C.  Clarlaon  apiieared  for- 
the  New  Ed ;  tbe  Queen's  ^It/vocate  and  the  Aumirullg 
Advocate  for  the  Gustav. 
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£x  parts  Sparhau,  re  Sparbam. 


[Baik. 


Dr.  LusHiMGTOH  (after  stating  the  other  plesdings 
and  arguments  which  proved  immaterial  in  the  case), 
aaid :  1  now  come  to  a  question  of  conaderable  import- 
ance in  this  case,  and  that  is  as  to  the  lights.  For  the 
purposes  of  this  suit  the  ressels  are  to  be  considered 
as  British,  and  therefore  subject  to  oar  mnnicipal 
regulations  as  to  lights,  and  those  regulations  re- 
quire that  a  red  light  most  be  exhibited  on  the 
port  side  and  a  green  light  on  the  starboard  side,  and 
that  the  lights  must  be  so  constructed  as  to  be  risible 
on  a  dark  night,  &c.,  and  to  be  risible  on  the  side 
itself.  I  do  not  mean  to  sa;  they  shall  be  visible 
exactly  on  the  right  side  or  on  the  left,  but  visible  so 
as  to  produce  a  certain  effect.  It  is  the  effect  that 
the  Legislature  looks  to,  and  not  the  position  in  which 
the  lights  are  placed ;  not  that  the  one  is  to  be  on  the 
starboard  or  the  other  on  the  port,  bnt  that  the  lights 
shall  be  so  placed  that  tliej  shall  produce  the  effect 
described  in  the  Act  of  Parliament,  viz.,  that  thejr  shall 
h»  so  constructed  as  to  be  visible  on  a  dark  night, 
vith  a  clear  atmosphere,  at  a  distance  of  at  least  two 
miles,  and  to  throw  an  nniform  and  nnbroken  light 
over  an  arc  of  the  horizon  of  ten  points  of  the  compass. 
How,  how  are  we  to  judge  of  this  ?  It  is  not  denied 
that  the  Hew  Ed  had  lights  alight,  and  that  those 
lights  were  good,  because  it  is  stated  by  one  of  the 
witnesses  for  the  defence,  that  when  the  light  did 
really  appear,  he  eoald  have  seen  it  at  the  distance  of 
a  mile,  and  therefore  the  qnestion  is,  not  whether  the 
Tessel  carried  good  and  effective  lights,  but  whether  she 
-carried  them  in  snch  a  form  and  such  a  position  as  to 
be  visible  to  an  approaching  vessel.  That  is  the  point 
to  which  yon  most  direct  your  attention,  and  you  must 
try  it  chiefly  by  evidence  of  fact,  though  the  skilled 
-evidence  of  persons  who  have  seen  the  vessels,  as  to 
'whether  the  lights  were  pUced  in  an  effective  position  or 
not,  may  certMuly  be  of  some  assistance.  Now  the  facts 
«f  the  case,  I  think,  are  not  denied  on  the  present 
occasion,  though  much  argument  has  arisen,  as  very 
probably  it  would,  npon  the  state  of  circnmstances 
as  proved.  It  is  pleaded  by  the  /few  Ed,  and  I  think 
the  evidence  comes  very  nearly  to  the  words  of  her 
plea,  that "  at  this  time  the  said  brig  had  a  given  lamp 
exhibited  on  the  starboard  side  of  her  forecast!*  and  a 
red  lamp  exhibited  ou  the  port  side  thereof,  both  burn- 
ing brightly,  the  said  lamps  being  screened,  to  prevent 
their  being  seen  across  the  bows,  and  fixed  on  stands 
secured  to  the  paul-bltts  of  her  windlass,  in  a  position 
where  the  lights  contained  in  them  could  be  best  seen 
from  a  vessel  approaching  the  said  brig."  That  is  her 
statement,  and  the  master,  in  hb  evidence,  deposes  in 
the  following  words: — "We  had  onr  lights  np,  the 
red  and  green.  They  were  placed  forward  on  the 
pani  bitts ;  they  were  properly  screened,  and  were 
iixed  on  the  stiinds.  The  position  in  which  they  were 
placed  was  the  best  in  the  ship  for  the  said  lights 
to  be  seen  by  approaching  vessels.  We  have  carried 
them  in  the  same  position  for  fonr  years,  and  they  have 
always  been  found  to  answer  welL  I  inspect  the 
photographic  view,  being  the  representation  of  part  of 
the  brig  Ifew  Ed,  now  placed  in  my  hands.  I  observe 
therein  that  our  red  light  is  shown  therein.  The  same 
is  qnlte  correctly  represented  as  regards  the  position  of 
the  said  light."  Now  the  primary  qnestion  for  yon 
to  determine  is,  whether  lights  erected  in  the  place 
as  described  in  these  pleadings,  and  also  by  the  evi- 
dence, woDid  be,  according  to  yonr  judgment,  so  placed 
that  they  would  be  operative  on  the  same  nights  on 
which  other  lights  are  operative.  I  use  that  expres- 
sion, "the  same  nights,"  because  there  may  be 
nights  and  times  when  lights  could  not  be  seen. 
But  those  are  extraordinary  occasions,  and  do  not  aSeet 
the  question  whether,  nnder  all  ordinary  circumstances, 
the  lights  should  not  be  shown  in  the  manner  prescribed, 
and  the  form  prescribed,  by  the  statote  itself.  It  has 
-been  said  on  the  present  occasion,  that  the  sails  might 


have  interfered  so  as  to  prevent  the  lights  being  visible; 
bnt  it  is  stated  that,  with  respect  to  the  sails,  tbcy 
were  cut  in  a  particular  manner,  in  order  that  they 
might  not  hinder  the  lights  from  being  seen.  If  toi 
should  come  to  the  conclusion  that  the  lights  were  n«t 
properly  exhibited  on  this  occasion,  the  Nea  Ed  cannot 
recover,  and  the  other  party  would  not  be  held  t» 
blame ;  for  no  qnestion  will  then  arise  as  to  the  witit 
of  a  look-ont  on  board  the  other  vessel,  beeanse  I  can- 
not look  at  the  argnment,  that  the  vessel  could  hire 
been  seen  even  without  lights.  It  is  aa  extravagut 
argument,  that  cannot  be  maintained  or  supported  upoa 
the  present  occasion.  As  to  the  state  of  iJie  weather 
it  was  A  dark,  bnt  not  a  very  dark  night — dark,  bnt 
not  foggy  ;  the  wind  was  moderate,  there  was  nothuig 
in  the  nature  of  a  storm,  and  the  tide  was  then  ebb, 
mnning  E.N.E. 

The  Conrt  and  Elder  Brethren  having  retired  <<r 
consultation,  upon  their  return 

Dr.  LusuiNOTON  said:  The  gentlemen  are  of  opiniui, 
and  the  Conrt  concurs,  that  the  lights  were  not  placed 
in  conformity  with  the  provisions  of  the  statute,  ud 
were  not  calculated  to  effect  the  purposes  required  by 
it.  I  pronoance  against  the  New  Ed  in  both  acUons. 
Decree  aeoordiaglg- 


OOXntT  OF  BANKBTTPTCY. 

Beported  ^y  A.  A.  Doitu  and  J.  UoaOAX,  Bstirs., 
Barriater»-at-Law. 

Dec  11  oik;  16. 

(Before  Hr.  Commissioner  Goulburx.) 

Ex  parte  Sparham,  re  Spabbam. 

Order  of  dieeharge— Solicitor— Dutiet  o/—Conlrad- 

ing  debts,  ^c. — Extravagaiux  in  living. 
If  a  toUeitor  v>ho  it  iniolvent  mis<^pliei  tit 
moneys  of  a  client  by  appropriating  them  0 
his  own  purposes,  he  contracts  a  debt  wiAont  oqt 
reasonable  prospect  of  being  able  to  pay  if 
utithin  Me  meaning  of  the  3rd  datise  of  the  l!)9li 
section  of  the  Bankaruptcy  Act\S6\,  and  the  covt 
will  visit  such  conduct  mth  its  severest  censure,  <ai 
a  suspension  of  his  order  of  discharge. 
A  banlcng>l,  the  amount  of  whose  indebtednea  /w 
several  years  prior  to  his  bankruptcy  has  been 
constantly  increasing  until  at  the  date  of  the  aijiM- 
cation  it  reaches  the  turn  of  50001.,  is  notjattifti 
m  living  at  the  rate  ofbOOL  a- fear,  and,  so  dim}, 
lays  himself  open  to  the  charge  of  Biyiuit*^ 
extravagance  in  living. 
Order  of  discharge. 

Lewis  (solicitor)  appeared  for  the  bankrupt,  and 
asked  that  he  might  have  his  order  of  discharge. 

Linklater  (solicitor),  for  the  assignees,  opposed  upwj 
the  ground  that  the  bankrupt,  being  a  solicitor,  W 
misappropriated  the  moneys  of  his  clients,  ssd  bsd 
also  been  goilty  of  unjastifiabls  extravagance  in  w 
expenditore  within  thelS9th  section  of  theBankmpt<7 
Act  1861.  .     . 

All  the  material  facts  are  sufficiently  sUted  in  «» 
judgment.  . 

i>ec.  16. — Hr.  Commissioner  GodlboR*.— ™"' 
a  ease  in  my  mind  of  considerable  importance,  W"f 
an  attorney,  placed  in  a  position  which  all  psrt"* 
agree  is  one  of  the  highest  trust  and  oonfiiJenoe,  con- 
ducts himself  in  a  way  to  bring  down  the  s»^ 
censure  and  reprobation  of  the  court.  It  aeems  tM* 
the  bankrupt  commenced  praetioa  u  a  solicitor  ■mm 
something  of  his  own,  that  his  father  and  ''"^i^^ 
law  had  agreed  to  and  did  advance  him  money  v>^ 
he  was  unable  to  repay.  In  fact  he  hss  been  p»n8 
on  behind  the  world  ever  linoe,  and  stopped  "^""rj 
owing  more  than  6000i  with  not  one  f"""^*  v, 
dividend.  It  was  said,  and  with  great  '"'''''  ^t  la 
had  been  guilty  of  extravagance  of  living,  uM  U" 
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tbU  offanoe  against  the  Act  bU  failure  m%j  in  some 
degree  be  attributed.  It  ie  charged  against  him  that 
lie  ooDtraoted  a  debt  without  ia  the  words  of  the 
■tatat*  "  a  reasonable  or  probable  ground  of  expecta- 
tioa  of  being  able  to  pa;  the  same."  I  am  clearly  of 
opinion  fran  the  sridence  and  the  figures  that  this 
man  was  ia  a  atate  of  hopeless  insolrencj  for  eight  or 
ten  years  before  his  stoppage,  and  tbnt  he  had  con- 
tracted the  whole  of  his  debts  without  any  reasonable 
prospect  of  being  able  to  pay  tliem.  As  to  the 
indifidnal  oompUiut  of  Mr.  Lockington,  it  appears 
that  tbia  gentleman  emplnyed  the  bankrupt,  who 
WM  a  perfect  stranger  to  him,  but  who  was 
neommended  to  him  by  some  third  party,  to  re- 
cofar  •  debt.  He  tned  the  debtor,  who  paid  the 
denumd  in  three  bills  of  exchange.  Some  time  after, 
when  Mr.  Lockington  asked  him  how  he  waa  getting 
00,  the  bankrupt  replied,  "Oh,  they  offered  me  a  bill, 
but  I  do  not  think  I  will  take  it."  In  fact,  however, 
1m  took  the  bills,  diseotuted  them  at  his  banker's,  and 
appropriated  the  money  to  hi*  own  use.  All  these 
raU  were  diibononred  at  maturity,  but  ultimately  two 
•f  them  were  paid.  The  third  was  not  paid,  and  Mr. 
Lockington  is  still  a  creditor  for  moie  than  40/.  He 
has  nercr  reoeiTed  this  money,  and  never  will.  Here, 
then,  is  the  case  of  a  solicitor  employed  to  sue  another, 
obtaining  from  the  debtor  money  s  worth,  and  appro- 
priating it  to  his  oi^n  use,  he  being  at  the  time  in  such 
a  con(Ution  that  it  most  be  quite  phun  to  him  he 
woold  never  b«  able  to  repay  it.  When  we  have,  in  the 
words  of  the  Act  of  Parliament,  to  consider  the 
manner  and  circumstances  in  which  the  debts  were 
contracted,  I  am  bound  to  say  that  the  manner  and 
Mroomstances  of  contracting  this  debt  were  fraudulent 
in  the  highest  degree,  and  that  a  gross  fraud  has  been 
committed  upon  this  creditor.  Can  any  one  doubt  the 
oommission  of  the  offence?  I  am  indeed  met  with  the 
case  of  Sttvau,  7  L.  T.  Rep.  N.  S.  649,  which  was 
decided  by  myself;  but  I  liave  to  observe,  that  all 
these  cases  in  bankruptcy  depend  very  much  upon 
tkeir  own  particalar  circumsianoes.  The  rule  omne 
timUa  Hon  at  idem  ia  true  in  this  case.  The 
facta  in  the  case  of  S(evtn$  were  veiy  different  from 
those  in  the  present  one,  and  I  must  say  that,  if  the 
point  upon  which  reliance  ia  placed  here  as  being 
the  point  npon  which  that  caM  was  decided 
bad  been  properly  brought  nnder  my  notice  at 
the  time,  I  decided  it  wrongly.  I  have  consulted 
my  brother  Holroyd,  and  I  find  that  he  withheld 
a  certificate  altogether  in  a  case  where  these 
had  been  a  gross  fraud  by  misappropriation  of 
money  nnder  drcumstances  which  could  render  no 
reasonable  hope  of  itii  repayment.  I  eau  understand  a 
man  in -good  circumstances  misappropriating  the 
moneys  of  another,  well  knowing  that  be  could  replace 
tbem  at  any  moment,  although  such  conduct  is  very 
far  from  being  praiseworthy.  That,  however,  is  not  this 
case,  for  the  baiikrupt  admits  that  fur  many  years  he  has 
been  going  Oh  in  a  state  of  insolvency,  although  he 
Bays  be  was  in  a  belter  position  at  his  failure  than  he 
w  A-i  several  years  ago.  What  that "  better  position"  was 
may  be  seen  from  the  figures  in  liis  accounts  ;  he  owes 
SOi)0/.,  and  bis  assets  consist  of  furniture  valued  at 
33£.  17*.,  npon  which  there  is  a  claim  for  rent  to 
nearly  the  fnll  amount,  and  other  property  valne  61. ; 
and  this,  too,  of  a  solicitor  through  whose  hands 
1 2,0002.  of  his  clients'  money  has  passed  in  a  single 
year.  This  is  a  very  sad  case,  and  one  which  must 
be  visited  with  punishment  ;  for  if  a  solicitor  be 
permitted  to  err  in  such  a  manner,  it  would  be  fatal  to 
the  relations  between  attorney  and  client  which  it 
behoves  every  man  tu  keep  as  pure  and  untainted  as  they 
can  be.  I  am  of  opinion  that  the  charge  of  contract- 
ing debts  without  any  reasonable  ground  of  expecta- 
tioa  of  payment  has  been  fully  established.  I  am  also 
«f  opinion  that  the  charge  of  extravagant  living  ha* 


been  proved,  for  be  spent  at  the  rate  of  500^  a-year- 
during  the  two  years  nrxt  preceding    his  bankruptcy. 
Nor  does  what  he  says  of  his  gross  profits  being  750{. 
a-year  and  his  wife's  separate  income  being  330/.  re- 
move from  my  mind  the  conviction  that  he  was  reckless 
and  improvident.     Under  these  circumstances,  pro- 
nouncing him  guilty  of   both    offences  against  the 
statute,  I  feel  bound  to  show  my  sense  of  such  mis- 
conduct in  such  a  person,  and  I  therefore  suspend  the 
issue  of  the  order  of  discharge  for  nine  months,  during 
six  of  which  he  will  be  without  protection  from  arrest. 
I   will,   however,  grant  protection  for  one  month,  s»- 
that,  if  desired,  my  decision  may  be  reviewed  by  tb»- 
Court  of  Appeal. 

JaJgrnefU  aceordiitfy. 


* 


OOUBT  OF  OtTEEN'S  BEITOH. 

DUBLIN. 

Tuudag,  Nov.  17. 

(Before  Lbtbot,  C.  J.,  BxTts  and  FmsoBBALD,  JJ.>> 

COSWAT  V.  BiCBABDSOH. 

Appeal  Jrom  Jmtiees — Co$l$. 
Whert  an  <g>ptal  had  ban  lodged  mth  the  e§le<r  of 

the  court,  but  due  notice  had  not  been  given  bg  tk» 

app.  to  the  retp.,  the  court  hat  nojurisdielion  oseref, 

and  therefore  catmol  give  cotte  to  the  retp. 

This  was  a  case  stated  by  the  justices  of  T^ne, 
under  the  20  &  21  Vict.  e.  43. 

FeaUurUon  H.  Lowry  moved,  on  notice,  that  the- 
case  stated  be  struck  out  of  the  down  Paper,  00  the 
grounds  that  the  app.  bad  not  served  the  resp.  with  a 
notice  and  a  copy  of  the  case  stated  within  three  days- 
after  receiving  it  from  the  justices,  and  had  not  within 
three  days  transmitted  the  case  to  this  court.  The 
affidavits  of  the  resp.  and  petty  sessions  clerk  of  Cooks- 
town  deposed  that  the  justices  signed  the  case  on  th» 
24th  Oct. ;  that  by  the  direction  ef  the  app.  it  waa 
forwarded  on  that  day  by  post  to  his  attorney  and  the 
letter  registered,  and  in  due  course  of  delivery  came  to 
hand  on  the  26th  Oct.,  before  twelve  o'clock  a.m.  The 
resp.  was  not  served  with  the  notice  and  copy  of  the 
case  until  the  2nd  Nov.,  and  on  the  same  day  the 
officer  of  the  court  received  the  ease,  andrelied  on 

Morgan  v.  Edaardt,  5  H.  &  N.  415  ;  29  L.  J. 

108,M.  C;   and 
Woodhoute  V.  WooMoate,  29  L.  J.  149,  M.  0. 

MeCausUmd,  Q.  C. — ^The  court  having  struck  out 
the  case  for  want  of  jurisdiction,  cannot  give  costs: 
Fraur  t.  FothergiU,  14  C.  B.  298. 

F.  Lowrg. — The  app.,  by  transmitting  the  case,  has 
brought  himself  within  the  jurisdiction ;  and,  per  Al- 
derson,  B.,  in  Petert  v.  Sheeman,  10  M.  &  W.  214, 
every  person  who  comes  before  a  court  ia  liable  to  the 
jnrisdiction  as  to  costs.  But  the  cases  of  Carr  T. 
Stringer,  1  E.  B.  &  E.  125,  and  Reg.  v.  Padaick,  8 
E.  &  B.  704,  are  clearly  anthorities,  that  where  a  case 
has  been  dismissed  for  want  of  jurisdiction  the  court 
has  power  to  give  costs.  Fraier  v.  FothergiU  is 
clearly  distinguishable.  The  court  never  had  any 
jurisdiction,  and  the  resp.  had  done  no  act  to  bring 
himself  within  the  jurisdiction. 

LsrooY,  C.  J. — Strike  oat  the  case.  The  court. 
says  nothing  about  costs. 
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CucART  V.  Macamdkiew.    Thb  Caroo  ex  Gauam. 
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iiuliitial  (EComtnittee  o(  tfie  Vtibs 

BepoRrd  bjr  Jum  Patkbsox,  Esq.,  of  tbe  Middle  Temple, 
DuTlster-at-Law. 

Wednetday,  Dee.  9. 
<Pre8ent— The  Bight  Hon.  Lord  Kisosooww,  Khioht 
Brucb  and  Turssb,  L.JJ.) 
Cleart  v.  Macandrew. 
Tub  Cabgo  tx  Galam. 
Ship — lAen  on  cargo  forfrtight  and  general  average 
— Rapundmtia  bond — Priorilf  of  lien — Practice 
of  Court  of  Admirallg, 
W.,  a  London  merciant,  A^tped  on  board  a  French 
$hip,  the  Galam,  at  Hayti,  a  cargo  of  wood,  to 
Europe.  Tlie  Galam  became  wuenaorthy  at 
Terceira,  wot  there  condemned,  and  the  caryo 
discharged  and  ilored,  tind  the  captaia  then  raised 
iOOOL  from  M.,  on  reepondentia  bond  on  the 
cargo,  payable  on  arrival  at  Falmouth,  but  did 
nothing  to  Jbnoard  the  cargo.  W.,  hearing  of 
the  accident,  chartered  the  Hary  Jane  to  go  to 
Terceira  and  bring  home  the  cargo,  and  to  call 
at  Scilly  for  orders,  which  wa*  done;  but  on 
reaching  Scilly  she  ran  ashore,  and  expenses  were 
incurred  in  saving  ship  and  cargo.  W.  then,  in 
■order  to  defeat  the  respondentia  bond,  ordered  the 
cargo  to  proceed  to  Bambwg,  instead  of  Falmouth, 
and  discharge  the  cargo ;  but  before  the  Marr  Jane 
started,  M.,  the  respondentia  bondholder,  instituted 
a  suit  and  arrested  the  cargo  at  Scilly,  by  warrant 
out  of  the  Admiralty  Court.  The  cargo  was  after- 
wards removed  to  London  for  sale,  and  fetched 
808/.  .■ 
■  Held  (reversing  tie  judgment  of  the  Court  of 
Admiralty),  that  the  master  of  the  Mar;  Jane, 
not  having  known  of  the  respondentia  bond,  and 
being  prevented  by  the  orders  of  the  Court  of 
Admiralty,  occasioned  by  the  deftudt  of  the  owner 
of  the  cargo,  from  carrying  the  cargo  on  to 
Bamburg,  had  a  lien  for  freight  on  such  cargo : 
^Secondly,  that  the  master,  having  claimed  and  obtained 
a  settlement  from  his  underwriters  for  a  total  loss, 
they  were  entitled  in  his  right  to  stich  lien : 
Thirdly,  that  the  master's  lien  for  freight  was  prefer- 
able to  the  daim  on  the  respondentia  bond,  for  the 
carrying  on  of  the  cargo  was  essential  for  making 
the  bond  avculable,  and  the  bondholder  had  done 
nothing  towards  forwarding  the  cargo : 
Fourthly,  that  the  master's  claim  for  general  average 
was  also  preferable  to  the  reepondentia  bond,  for 
he  had  apos  essory  lien  for  such  average  at  common 
law,  and  the  sale  at  London  did  not  displace  this 
lien. 
The  rule  of  the  Court  of  Admiralty  as  to  deciding 
upon  questions  of  average  is  this :  not  that  when  a 
possessory  right  of  lien  arises  incidentally  before  it, 
such  right  will  be  treated  as  a  nullify ;  but  that, 
when  the  court  is  called  tg>on  to  enforce  such  a  lien 
not  depending  upon  possession,  or  to  adjust  the 
rights  which  grow  out  of  H,  lite  court  will  then 
refuse  to  interfere. 

Tbis  WIS  an  appeal  from  a  decree  of  the  Court  of 
Admiralty  as  to  tbo  prioritj  of  >  claim  of  a  reepondentia 
bondholder  over  the  master's  lien  for  freight  and 
general  average. 

Mr.  White,  a  London  merchant,  in  I860  shipped  in 
Hayti  a  cargo  of  campeacby  wood  on  board  a  French 
•hip,  the  Gabon,  which  on  its  yoyage  to  London 
became  nnseawortby  at  the  island  of  Terceira,  was 
condemned  and  sold  and  tbe  cargo  discharged.  Tbe 
master  there  borrowed  on  respondentia  bond,  payable 
on  the  cargo  arriving  at  Falmonth,  lOOOL,  but  he  did 
nothing  towards  iurwarding  the  oorgo.    Mr.  Wbito 


bearing  of  the  accident,  chartered  the  Mary  Jane  te 
go  and  bring  home  the  cxrgo,  and  this  «u  in  eoone 
of  being  done,  when  the  Mary  Jane  ran  aahore  it 
Scilly,  and  expenses  were  incarred  on  getting  off  tbe 
ship  and  cargo.  Mr.  White  bearing  of  the  bond 
sent  directions  to  the  master  of  the  Mary  Jot  A 
Scilly  to  carry  on  the  cargo  and  disoharge  at  Hambai^ 
and  not  Falmonth.  Before,  however,  the  Mary  Joe 
started  the  respondentia  bondholder  obtained  a  wimot 
of  the  Court  of  Admiralty  to  arrest  the  cargo,  wbick 
was  taken  possession  of  and  sent  by  the  court  t« 
London  for  sale.  The  amount  realised  was  808<.  St.  lOi. 
The  master  of  tbo  Mary  Jane  claimed  to  be  first  pal 
out  of  tbis  fund  tbe  freight  and  general  average  i« 
both  of  which  he  had  a  lien.  The  respoodentii  bool- 
bolder  claimed  first  to  be  paid.  The  Comt  d 
Admiralty  preferred  the  bondholder.  The  followiag 
were  the  material  parte  of  the  judgment  of 

Dr.  LusBiNGTOH. — I  do  not  think  it  necesssiytotab 
time  to  deliberate  in  this  case,  becaose  in  myopiaioo  a; 
judgment  must  be  formed  much  more  upon  the  facts  if 
the  ease  and  tbe  evidence,  than  npon  any  poioti  d 
law,  respecting  which  there  does  not  appear  to  me  to 
be  much  donbt.  This  suit  wss  commenced  on  bebili 
of  the  bottomry  bondholder,  and  it  is  necessary  totttti 
how  that  bottomry  bond  came  to  be  given.  It  appeal 
that  there  was  a  cargo  shipped  on  board  a  voal 
called  the  Galam,  which  having  sailed  from  Hayti  <ir 
Europe,  met  with  misfortunes  and  put  into  tbe  islsil 
of  Terceira,  the  ship  was  broken  op  and  no  nofs  ii 
beard  of  it,  but  the  cargo  remained  therc^  being  s 
cargo  of  campeacby  wood,  and  the  master  of  tin 
vessel  gave  a  bottomry  bond  for  the  purpose  of  tm^ 
porting  tbe  cargo  to  its  original  destination,  which  «■ 
either  London,  Falmouth,  or  what  port  signifies  mU 
Now  it  has  been  said  that  this  bond  was  not  gnital 
until  after  tbe  charter-party  in  tbis  esse.  Tbst  >p- 
pears  to  me  to  be  a  point  of  very  little  considenlite. 
It  has  also  been  said  that  Mr.  Cleary,  who  tiMrti 
himself  now  to  be  the  owner,  was  utterly  iguoraat  tkit 
any  such  bottomry  bond  bad  been  executed.  Tk<n 
are  some  reasons  wbieh  I  shall  presently  *Ms 
why  I  think  sot  very  implicit  credit  is  to 
be  given  to  the  statement  of  Mr.  Cleaty,  vim 
snpported  by  other  evidence,  bat  is  it  couistort 
with  any  probability  that  Mr.  Cleary,  when  he  got  to 
the  island  of  Terceira,  be  having  proceeded  tli««  >> 
pursuance  of  the  charter-party  wliich  was  to  craw; 
tbe  cargo  to  Falmouth  or  elsewhere,  should  hsve  f 
quired  no  information  with  respect  to  the  bottduy 
bond?  Did  he  not  have  some  curiosity  to  icqiiin 
bow  tbe  money  bsd  been  secured  or  bow  tbe  WJ 
was  to  be  paid,  or  did  he  act  withont  reference  to 
any  of  these  nutters  ?  It  does  seem  to  me  lingnbt 
that  be  shonld  attempt  to  carry  into  ezecatioa  tki 
charter-party  which  was  to  convey  the  cargo  to  FJ- 
month  or  wherever  it  might  be,  without  rvganl  to 
tbe  manner  in  which  the  expenses  should  be  defra^ 
or  without  asoertaining  whether  tbe  bottomry  b«l 
was  in  existence.  However,  eo  it  stands.  No*  > 
to  the  terms  of  tbe  bond,  I  have  no  besitatiaa  ii 
saying  that  the  bottomry  bondholder,  assimiing  it  to 
be  a  valid  hood,  which  I  see  no  resson  st  pxtoa* 
to  doubt,  bad  a  certain  right  the  very  momenl  iW 
bond  was  exocoleii.  It  was  provided  in  the  bond  tW 
the  sum  lent,  together  with  the  maritime  iotemt,  wit 
to  be  paid  at  the  first  port  of  destination  in  Eore^ 
which  was  to  be  Falmoutb,  ten  days  after  tbe  anim 
of  the  vessel  thereat.  I  apprehend  that  the  matttr,  * 
he  was  aware  of  this  bond,  was  (udoobtedly  ud* 
an  obligation  to  fulfil  ita  conditiona,  and  to  cainy  It* 
cargo  to  tbo  port  of  Falmonth,  and  if  he  was  •»- 
aware  of  tbis  bond,  then  when  the  ship  sirited  •« 
Scilly,  and  when  everybody  knew  of  the  bo»< 
I  cannot  entertain  a  donbt  that  those  eoneerejid 
for   the    ship    and    cargo    were  eabject  t«  •!■>'■' 
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obligatioM.  It  wu  on  the  22nd  Feb.  that  the  J/ary 
Jaaa  in  bringing  the  cargo  froin  Angrn  to  this  country 
waa  wrecked  in  one  of  the  Scillf  Islands ;  at  that  time 
the  existence  of  the  bond  was  distinctly  known  to  Hr. 
White,  who  ia  the  owner  of  the  cargo,  for  as  he  says 
he  then  bad  knowledge  of  the  bond.  Upon  beooming 
informed  of  the  bond  on  the  cargo  Mr.  White  writes  a 
letter  on  the  29th  Feb.  in  which  he  directs  that  the 
cargo  shall  be  carried  on  to  the  port  of  Hamburg. 
This  oomes  to  the  knowledge  of  the  bottomry  bond- 
bolder,  and  I  hare  no  hesitation  in  saying  that  the 
iMtlomry  bondholder,  in  anticipation  that  that  direction 
-wonld  be  carried  into  effect,  had  a  perfect  right  to  resort 
to  this  oonrt  for  the  purpose  of  obtaining  that  which 
was  a  rii;ht  under  the  conditions  of  the  bond,  and  for 
which  he  had  no  remedy  in  another  country.  There 
han  been  Teiy  many  cases  which  the  court  has  had 
■iniilar  to  this.  I  will  now  consider  the  measures 
porsned  or  directed  to  be  punned  by  the  court.  The 
-cargo  was  directed  t9  be  arrested  because  it  was  upon 
the  cargo  alone  that  the  security  of  the  bottomry  bond- 
holder stood.  The  csrgo  had  been  lauded  at  the  Island 
of  Scilly  beeanse  the  state  of  the  ship  was  such  that 
the  ship  was  incapable  of  retaining  it.  Now  I  fnlly 
admit  that  when  the  cargo  was  landed,  all  common 
law  liens  attached  to  the  cargo,  and  that  whatever 
claim  there  was  then  for  the  freight,  that  claim  onf;ht 
not  to  be  disturbed  by  this  court.  I  fully  admit 
also  that  it  was  at  the  option  of  the  master  either  to 
carry  the  cargo  in  the  vessel  in  which  he  brought  it, 
or  to  obtain  another  vessel  for  the  purpose  of  ob- 
taining the  same  object.  I  fully  admit  that  to  be  so. 
Now  let  us  consider  what  was  dons  in  reality,  and 
whether  I  can  extract  from  these  proceedings  any 
satisfactory  evidence  that  the  master  entertained  the 
slightest  intention  of  ever  carrying  this  cargo  on  to 
tbe  port  of  destination,  namely  to  Falmouth  or  Ham- 
bnrg.  [The  learned  Judge,  having  examined  the  evi- 
dence, held,  that  Mr.  Cleary  never  intended  to  for- 
ward the  cargo.]  But  what  is  the  case  further  ?  Mr. 
Cleary  has  actually  sought  another  mode  of  being 
indemnified,  namely,  by  application  to  the  underwriters 
for  the  whole  loss,  great  part  of  which  he  has  received. 
Now,  if  the  appearance  bad  been  entered  in  the  name 
of  the  underwriters,  and  I  were  to  adjudge  the  cose 
with  the  severity  with  which  it  would  have  been  ad- 
judged thirty  years  ago,  they  would  not  have  been 
allowed  to  proceed  at  all.  Tbat  strictness,  however, 
4oes  not  prevail  now ;  and  it  is  in  Mr.  Cleary 's  favour 
tbat  I  assume  he  is  really  proceeding  for  the  benefit  of 
the  unilerwriters.  If  it  came  to  the  knowledge  of 
the  court  that  Mr.  Cleiry  was  suing  for  his  own 
benefit — which  I  hope  and  trust  in  honour  and  honesty 
is  not  the  case — most  assuredly  he  would  not  get  a 
Jndgment  from  me.  What  more  is  there  for  the  court 
to  determine  ?  I  dispnte  not  the  law ;  for,  no  doubt, 
it  is  perfectly  clesr  bow  it  stands  as  to  freight.  The 
-freight  waa  not  earned  when  the  vessel  got  to  Scilly. 
I  apprehend  that  the  master  of  a  ship,  who  has  the 
•power  of  reshipping  or  transhipping,  if  he  voluntarily 
■refuses  so  to  do,  has  no  claim  to  ireight  whatsoever ; 
and  really  I  have  not  beard  tbat  the  law  has  been 
dispated,  or  was  capable  of  being  disputed.  He  might 
have  earned  that  freight  if  he  bad  but  fulfilled  that 
obligation  which  the  law  imposed  on  him,  namely,  of 
oarrying  on  the  cargo.  I  am  of  opinion  in  this  case 
that  there  was  no  freight;  that  there  was  a  voluntary 
abandonment  of  the  voyage ;  that  recourse  was  had 
to  another  quarter  for  indemnity,  which  has  been  ob- 
tained. I  would  not  reject  the  claim  if  founded  in 
law,  beoaose  for  the  benefit  of  the  underwriters ;  but 
•I  am  of  opinion  tbat  here  there  is  no  legsl  claim. 
Now,  I  must  say  one  word  only  on  the  subject  of 
average.  With  respect  to  average,  over  and  over 
again,  from  the  earliest  time  I  entered  this  court,  the 
judges  of  this  court  have  refused  to  entertain  this 


question.  Why  should  I  break  in  npon  that  esta- 
blished practice  ?  It  has  been  very  ingeniously  said, 
"  We  have  no  hostility  to  you,  the  bottomry  bond- 
bolder;  we  know  yon  are  not  liable  to  contribnie  to 
the  average ;  and  all  we  wish  is  to  take  the  fund  and 
apply  it  to  our  own  purposes."  The  court  declines  to 
be  a  party  to  that  arrangement,  and  I  must  adhere  to 
the  practice  of  not  deciding  npon  questions  of  average. 
I  have  nothing  further  to  say ;  bat  I  mast  pronounce 
for  ths  validity  of  this  bond,  and  with  costs. 

From  this  decree  the  owner  of  the  Afarf  Jane 
appealed  to  Her  Majesty  in  Council 

Brett,  Q.C.  and  V,  Lushkigton,  for  the  app.,  eon- 
tended  that  at  the  date  of  the  arrest  of  the  carg-i  the 
app.  had  lawfal  possession,  and  had  a  possessory  lien, 
for  his  freight  and  general  average,  and  he  was  entitled 
to  carry  on  the  cargo,  and  was  prevented  from  doing  so 
by  the  bondholders. 

Dr.  Taisi,  Q.C.  and  E.  C.  Clarkeon  for  the  reaps. 
Cur.  adv.  »ult. 

Lord  KtNOSDOivN. — The  circumstances  of  this  ease 
are  singular,  and  though  some  of  the  questions  of  law 
which  have  been  raised  in  it  are  snCSciently  clear,  others 
of  much  general  importance  seem  to  be  involved  in 
some  doubt.  In  the  year  I860,  Mr. White,  a  merchant 
in  London,  shipped  in  Hayti,  on  board  of  the  French 
ship  called  the  Qalam,  of  which  Jean  Felix  Nean  waa 
master,  a  cargo  of  oampeachy  wood,  to  be  brought  t« 
Europe.  In  Nov.  I860  the  Galan  became,  as  it  is 
alleged,  nnseaworthy,  and  put  into  the  port  of  Angra, 
in  the  island  of  Terceira,  where  she  was  condemned, 
and  her  cargo  discharged  and  stored  in  the  custom- 
house there.  The  captain  of  the  Galam  t<iok  up  a 
large  sum  of  money,  amounting  to  about  1000/.  English 
money,  on  the  security  of  the  cargo,  and  granted  a 
respondentia  bond  for  the  amount,  payable,  with 
interest  at  30  per  cent.,  on  the  arrival  of  the  cargo  at 
her  first  port  of  destination  in  Europe,  which  was 
declared  to  be  Falmouth ;  and  this  bond  was  after- 
wards transferred  to  the  resps.  the  present  holders. 
Captain  Neau  having  raised  this  money,  does  not  appear 
to  have  done  anything  for  the  purpose  of  forwarding 
the  cargo  to  its  destination.  Information  of  the  acci- 
dent, however,  waa  given  to  Mr.  White,  the  owner, 
who  chartered  a  ship  called  the  Mary  Jane,  then  lying 
at  Bristol,  of  which  Philip  Cleary,  the  app.,  was  master 
and  owner,  to  proceed  in  ballast  to  Angra,  and  fetch 
home  the  cargo.  By  the  charter-party,  which  was 
dated  the  31st  Dec  1860,  it  was  agreed  that 
the  ship  having  taken  on  board  the  cargo,  should 
call  at  Qneenstown,  Scilly,  or  Falmouth,  for 
orders,  and  should  carry  on  and  deliver  the 
cargo  at  any  port  fixed  by  the  orders  within  certain 
limits  specified  in  the  charter-party.  The  port  of 
London,  for  some  reason  which  does  not  appear,  was 
expressly  excepted  from  the  ports  of  discharge;  ths 
freight  was  to  be  450/.  if  the  cargo  were  delivered 
at  a  port  of  the  United  Kingdom,  and  4751.  if  dis- 
charged at  Hamburg,  which  was  within  the  pre- 
scribed limits.  The  Ifary  Jane  set  out  on  her  voyage 
accordingly,  took  on  board  the  timber,  and  on  her 
return  voyage  called  at  Scilly  fur  orders,  but  on 
arriving  she  was,  by  violence  of  weather  driven  ashore, 
and  it  became  necessary  to  unship  and  store  the  c.irgo, 
which  was  done  in  the  yard  of  Messra.  Banfield  and 
Co.,  of  Scilly,  who  stated  that  they  received  it  on 
behalf  of  Captain  Cleary,  and  subject  to  his  claims 
npon  it  by  way  of  lien.  Considerable  expenses  are 
alleged  to  have  been  inenrred  in  saving  the  ship  and 
cargo,  in  respect  of  which  Captain  Cleary  makes  a 
claim  on  the  cargo  for  general  average.  Messrs.  Ban- 
field  and  Co.  immediately  informed  White  by  letter  of 
what  had  happened,  and  at  the  same  time  advised 
him  that  it  was  expected  that  the  ship  would  be  got 
off  the  shore.  On  the  2Sth  Feb.  1861  White,  in 
answer  to  this  communication,  sent  tbe  following  letter 
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to  Banfield  and  Co. : — "  Dear  Sirs, — I  received  this 
nornioi!  your  favour  of  the  22nd  inst.,  announcing 
the  arriTnl  at  yonr  port  of  the  Uary  Jane  from 
Teiceira,  and  that  slie  slipped  her  cables  in  a  hurricane, 
and  ran  oa  the  shore  at  Tresco  to  me  ship  and  cargo, 
and  that  70U  were  miking  effoits  to  get  ber  off,  and 
hoped  to  succeed.  Unless  jrou  should  receive  contrary 
orders  from  me  by  telegraph  or  by  letter  befor«  she 
proceeds  to  sea,  please  to  order  the  oaptain  to  proceed 
to  Hamburg  for  the  discbarge  of  his  cargo.  There 
is  a  bottomry  bond  on  the  cargo  for  more  than  its 
Talne,  therefore  be  must  not  delirer  said  cargo  until 
his  freight  is  paid.  Of  coarse  any  ezpenaes  in- 
curred on  your  part  or  elsewhere,  for  repairing,  will 
have  to  be  raised  by  a  bond  which  wiU  take  precedence 
of  the  one  from  Terceira,  and  there  will  be  ample  to 
cover  this  latter  and  freight,  leaving  something  to 
aeconnt  against  the  former  one.  I  remain,  &c., 
Abthitb  B.  Wbitb.  Inclosed  a  letter  for  Captain 
Cleary,  which  please  deliver  to  him."  It  appears  by 
this  letter  that  White  at  this  time  was  apprised  of  the 
reaps.'  bond  which  had  been  granted  at  Angra,  and 
that  he  determined  to  adopt  a  course  which  was  cal- 
culated to  defeat  it  by  diverting  the  cargo  from  Fal- 
mouth, on  arrival  at  which  place  only  the  bond  was 
made  payable.  At  what  time  White  first  became 
acquainted  with  the  fact  of  the  bond  having  been 
given  doe*  not  appear,  but  there  is  nothing  to  show 
that  before  this  letter  wss  received  Cleary  had  ever 
heard  of  or  had  any  reason  to  sispect  the  existence 
of  such  bond.  The  resps.  having  discovered  the 
directions  given  by  White  as  to  the  destination  of  the 
cargo,  immediately  instituted  a  suit  in  the  Admiralty 
Court,  and  gave  White  notice  of  the  proceedings,  and 
on  the  4th  March  1861  they  procuivd  the  cargo  to  be 
arrested  in  Scilly  by  a  warrant  out  of  the  Court  of 
Admiralty.  White  refused  to  appear  to  the  action, 
tbe  charges  open  the  cargo  being,  as  it  seems  from 
his  letter,  beyond  its  value.  Cleary  of  course  could 
not  be  required  or  expected  to  give  bail,  and  on  the 
other  hand,  till  the  order  of  Admiralty  was  removed, 
tbe  cargo  could  not  be  carried  on  to  its  destination, 
whatever  that  destination  might  be.  The  rule 
of  law  is  very  clear,  and  was  noc  disputed  at 
the  bar,  that  the  master  of  a  vessel  is  entitled 
to  recover  bis  freight  if  be  hss  either  carried  his  cargo 
to  its  destination,  or  has  been  prevented  from  so  carry- 
ing it  by  the  act  or  default  of  the  owner,  and  if  by  the 
oocurrenca  of  an  accident  on  tbe  voyage  delay  be 
occasioned,  the  master  may  cliim  a  reasonable  time  to 
carry  on  the  cargo  either  in  the  same  ship,  when 
repaired,  or  by  trsnshipping  it  to  another  vessel.  It  is 
said,  however,  in  this  case,  that  the  master  hsd  aban- 
doned the  cargo  to  its  fate,  and  was  not  prevented  by 
the  proceedings  in  the  Admiralty  Court  from  carrying  it 
on ;  and  he  never  intended  to  do  so  if  no  snob  proceed- 
ings had  been  taken,  and  that  therefore  he  is  not 
entirled  lo  any  freight.  With  a  view  to  this  question 
it  becomes  material  to  examine  with  some  minuteness 
what  actually  took  place.  Cleary  had  insured  both  tbe 
ship  and  the  freight  with  tbe  same  underwriters.  On 
the  2Sth  March  1861  bis  agent!  came  to  a  settlement 
with  them  for  the  loss  both  on  the  ship  and  cargo. 
Tbe  terms  as  to  ths  ship  were,  that  he  should  receive 
75  per  cent,  on  the  value,  and  take  tbe  ship  for  his 
own  sccount.  He  obtained  a  settlement  with  the 
underwriters  at  the  same  time  on  the  freight  as  for  a 
total  loss ;  but  the  terms  on  which  this  settlement  was 
made  entitled  the  nndecwriters  to  stand  in  the  place  of 
Cleary.  They  are  thus  stated  in  the  letter  of  Mackay 
and  Dick,  the  agents  of  the  insurers,  dated  at  Glasgow, 
March  25,  1861,  addressed  to  the  agents  of  Cleaty,  at 
Greenock: — "The  freight  to  be  treated  as  a  total 
loss.  Tbe  nnderwriters  on  this  footing  getting  the 
charter-party  to  send  on  the  cargo,  and  to  collect 
amoont    of  nme   at    per    charter-party,    Ci^tain 


McCleary  to  give  bis  assistance  in  having  the  tug> 
sent  forward.  It  is  also  understood  that  yot  ate 
entitled  to  tbe  proportion  of  general  average  end  chsips 
applicable  to  freight  and  cargo."  Shortly  aftenriiii, 
White,  in  answer  to  some  oommonication  from  Bis- 
field  and  Co.,  wrote  them  tbe  foUowmg  letter  :— 
"  London,  April  2,  1861.  Dear  Sirs,— I  have  bebn 
me  your  valued  favours  of  15tb  nit.  and  1st  issU,  mi 
have  not  to  alter  the  orders  already  gives  foe  Ikt 
Mcay  Jtma  to  dehver  her  oargo  at  Hiunbaig;  tkt 
captain  taking  car*  to  secure  his  freight  and  gmnl 
average  with  yon,  and  for  shipping  the  carp  it 
Angra  before  pariing  with  the  cargo.  I  think  }« 
for  informing  me  that  Messrs.  Hsckay  and  Dick,  I, 
Royal  Bank-buililings,  Glasgow,  are  now  tbe  I 
tatlves  of  tbe  Mary  Jaiu,  and  are  making 
ments  for  the  rsehipment  of  said  oargo ;  but  1 1 
wait  to  hear  from  them  before  addrauing  them,  isl 
have  falfiUed  my  part  of  the  bnsinsss  by  ksn| 
given  tbe  orders,  unless  some  toitable  propositige  li 
made  to  me  to  induce  tbe  discharge  in  a  port  of  Qnt 
Britain,  I  shall  feel  obliged  by  your  inforailsg  m 
when  the  Maty  Jatu  is  likely  to  be  ready  to  nikif 
the  cargo,  and  any  other  information  that  yoa  batsiv 
may  be  of  interest  to  me.  It  appears  to  me  tkst  1m 
expenses  of  shipping  tbe  cargo  at  Angra,  aceordisgd 
the  document  sent  yoo,  could  be  included  ii  jm 
statement  of  general  average ;  it  being  certain  by  lk>t 
matter,  and  I  have  paid  same. — Claiming  year  excax 
for  giving  yon  so  much  trouble,  I  remain,  jte.  (agatl) 
Arthur  B.  White."  This  letter  shows  that  Wlit> 
refused  to  order  tbe  cargo  to  be  taken  to  Losdol,  ai 
insisted  on  its  being  oerried  to  Hamburg;  sad  Cba;, 
who  waa  bound  by  bis  charter-party  to  csnj  i 
to  Hamburg,  and  not  to  carry  it  to  London,  had  to  ri{kt 
to  disobey  the  orders  of  his  charterer.  It  mat  ke 
observed  that  at  this  time  the  resbipment  of  tbeai{» 
on  board  the  Mary  Jan*  was  contemplated,  and  tb: 
tbe  Mary  Jant  was  still  in  Scilly,  and,  as  it  abish 
seem,  under  charge  of  the  underwriters.  On  tbe  13ik 
April  1861  the  sgents  of  the  nnderwriters  wnli  > 
letter  of  that  data  to  Cleary,  nrging  him  to  inoin 
their  behalf  on  bis  right  to  carry  tbe  carp  t> 
Hamburg,  in  terms  of  tbe  charter-party,  and  ts  c> 
all  things  neces>ary  for  the  recovery  of  the  frei^  >•' 
authorising  him  to  appear  on  their  behalf  u  ibis  nit 
Cleary  after  this  seems  to  have  gives  himiiKw 
further  trouble  about  the  matter.  He  sold  tbe  Jf*T 
Jant,  which  left  Scilly  about  tbe  1st  Msy,  <s' 
having  received  the  (nil  amount-  of  her  firagU," 
nearly  so,  hs  took  biin«elf  off  to  NewfonDdUid  M<^ 
in  May  1861.  Before  lie  went,  however,  beeat^ 
a  power  of  attorney,  antborising  Messrs.  BanfieU  ni 
Co.  to  take  the  necessary  steps  for  carrying  ottt' 
cargo  to  Hamburg  should  it  be  released  from  sin^ 
as  also  for  the  purpose  of  protecting  bit  ligl*  * 
respect  of  freight  and  grneral  average,  aad  u  sT* 
pearance  in  this  suit  seems  to  have  been  enteitj  m 
the  app.  under  this  authority.  Ws  dt  ■* 
find  that  any  step  was  taken  by  any  of  tbe  pM" 
till  tbe  latter  end  of  May.  On  tbe  25tk  Ibf  •* 
application  was  made  to  the  Admiralty  Court  ts  btw 
the  cargo  in  question  removed  to  London  for  v*' 
inasmnoh  a  there  were  no  maikets  for  it  it  SolV' 
An  order  was  made  fur  this  purpose  by  tbe  eooit,  itei» 
obedience  to  such  order  the  cargo  was  bretgbt  •• 
London  in  the  month  of  June  1851,  where  it  •" 
afterwards  sold,  and  realised,  after  payment  of  tki  «»• 
penses  incurred  by  the  marshal,  808/.  8«.  lOi,  wki<*w« 
was  paid  into  court  subject  to  the  claims  of  all  psno- 
On  the  occasion  of  this  applioatioa  for  *•  "^ 
moval  of  tbe  cargo  to  London,  and  on  tbe  Ti^ 
May  1861,  notice  was  given  by  the  proetsit  ^ 
the  app.  to  tlie  proctors  for  the  "•!*• 'J^J'! 
app.  was  prepared  to  osiry  on  the  cargo  of  1«|»«" 
Uuly  lauded  Irom  hit  vessel  the  MtryJMt,  ««* 
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housed   at   Scilly,    upon   iu  being  released  from  the 
arrest  of  the  Uigli  Cuiirt  of  Adinirulty.     Some  corres- 
pondence took  place,  which  it  is  iinuuterial  to  notice. 
It  is  said  that  at  this  time  the  Uan/  Jane  bad  been 
•old,  and  there  was  no  vessel  in  Scilly  which   would 
bare  been  emplojed  in  carrying  oo  the  cargo  to  Ham- 
burg J  but,  howerer  that  m<iy  be,  the  underwriters  had 
been    prevented    from  carrying  on  the  cargo  to  Ham- 
burg when  they  bad  the  means  of  doing  so,  and  the 
orders  of  the  Court  of  Admiralty  still  prevented  them 
from  completing  the  contract  by  transhipping  the  cargo 
to  another  vessel.     Cun  it  be  said,  then,  that  there  is 
any  evidence  to  show  that  the  intention  to  carry  on 
the  cargo  had  at  any  time   been  abandoned   by  those 
whose  right  it  was  to  receive  the  freight?     The  case  is 
in  lome  degree  prejudiced  by  the  claims  being  made  in 
tba  name  of  deary,  who,  as  far  at  least  as  regards  the 
freigbt,  has  long  since  been  satisfied  every  claim  which 
ho  oan  have  in  respect  of  it.    The  rules  of  the  Ad- 
minlty  Court  make  it  nsoeuary  that  in  all  suits  of 
this   description  the  party  appearing  should   be   the 
master,  thongh  his  claims  may  have  been  satisfied  by 
the  underwriters,  and  they  are  the  only  parties  really 
interested.    Ho  is  considered  in  the  Admiralty  Court 
aa  suing  as  agent  and  trustee  for  them,  and  the  same 
rule    seems    to    prevail    at  common    law  according 
to  the  doctrine  laid  down  in  Robtrtton  v.  BamiUcn 
14  East,  S22.       If    we    look    then    at   this   claim 
aa     the     claim     of     the     nnderwriters,     it     seems 
Twty    iinprobable     they    should   intend    to    abandon 
their  tight  to  earn  this  freight.    By  far  the  greater 
part  of  the  voyage  for  which  the  Mmy  Jane  bad  been 
hind  ont  and  home  had  been  performed  ;  it  remained 
onjy  to  carry  the  cargo  from  Scilly  to  Hamburg,  in 
order  to  earn  the  whole  amount  of  475t     Nor  can  we 
aay  that  their  conduct  amounted  to  an  abandonment  of 
their  right  to  do  this.    The  orders  of  the  Court  of  Ad- 
miralty, occasioned  by  the  default  of  White,  made  it 
impoinble  to  carry  the  cargo  anywhere  bat  to  London, 
and  there  they  were  not  bound,  and  were  not  at  liberty 
to  carry  it.     We  think,  therefore,  that  they  eUnd  in 
the  situation  of  parties  who,  having  been  prevented  by 
the  default  of  the  owner  of  the  cargo  from  completing 
the  voyage,  are  entitled  to  claim  their  freight     There 
bring,  then,  a  lien  for  freight,  the  next  question  is, 
whether  such  lien  is  preferable  to,  or  to  be  postponed 
to,  the  claims  under  the  respondentia  bond.  It  is  sworn, 
and  there  seenu  no  reason  to  doubt,  that  Cleaty  knew 
nothing  of  the  respondentia  bond  when  he  took  on 
board  the  cargo.    Ihe  respondentia  bond  seems  open 
to  great  snspicion,  thongh  it  has  not  suited  the  inte- 
reets  of  any  of  the  parties  in  the  suit  to  dispute  it. 
The  money  raised  by  it  or  any  part  of  it  seems  not  to 
have  been  applied  to  forwarding  the  cargo,  and  as  far 
aa  appears  in  this  case,  Capt.  Neau  had  entirely  aban- 
doned the  cargo,  and  it  was  carried  on  not  by  him  or 
by  his  procurement,  but  by  the  act  and  at  the  expense 
of  the  owners  of  the  cargo.     The  sabsequent  carrying 
on  of  the  cargo  was  essential  to  making  it  available 
either    for    the    holder    of    the    respondentia    bond, 
•r  for  anybody  else.     It  was  in  the  nature  of  salvage 
aenrice,  and  in  a  competition  of  liens  the  shipowner, 
who  has  rendered  a  service  of  this  description,  is  en- 
titled to  priority  over  the  holder  of  a  respondentia  bond 
who  has  done  nothing,  and  whose  money  has  contri- 
buted  nothing  towards    forwarding    the  cargo  to  its 
destination.     It  is  upon  this  sound  principle  of  justice 
and  common  sense  that,  by  the  regular  practice  of  the 
Admiralty  Court,  a  prior  bottomry  bond  is  postponed 
to  a  subsequent  one,  and  both  to  claims  for  salvage 
afterwards  arising,  and  that  wages  are  also  entitled  to 
preference.     These  demands  are  all  for  services  ren- 
dered to  the  owner  of  the  bottomry  bond,  as  well  as  to 
other  persons  interested  in  the  ship  and  cargo.     We 
thiok,^  therefore,  that  the  elaim  for  freight  is  entitled  i 
to   prioritT  over   the   rssnondsntia  bond.    There  re- 1 
Ira  sots. 
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mains  the  question  of  the  elniin  fur  general  average. 
Oo  principle,  this  seems  to  stand  on  the  same  reason 
as  freight.    It  is  a  loss  incurred  for  the  general  beurlit 
of  the  ship  and  cargo,  to  which  those  who  have  re- 
ceived the  benefit  are  by  law  to  contribute  rateably  i 
and  for  this  claim  the  master  who  has  incurred  the 
expenses  haa  a  lien  on  the  goods.     It  is  a  possessory 
lien  at  common  law  by  virtue  of  which  he  is  entitled 
to   hold   the    goods  till   his  lien  be  satisfied.     If  no 
respondentia  bond  was    in  question,   there  can  be  no 
doubt  that  White  could  not  take  the  goods  out  of  the 
hands  of  Cleary  without  paying  not  only  freight,  bat 
what  is  due  for  general  average.     But  it  is  said  that 
the  Ooort  of  Admiralty  will  take  no  notice  of  a  claim 
for  general  average,  and  the  learned  judge  in  tbii  case 
observes,    "that    over  and    over    again,    from    the 
earliest    time    he    entered    this   court,    the    jndges 
of  the   court  have   refused   to    entertain    this  qusa- 
tion;"  and  again,    "I  must  adhere  to  the  practice 
of  not  deciding  upon  questions  of  average."    But,  un- 
fortunately, the  judgment   does  decide  the  question, 
and  detennines  that  the  Court  of  Admiralty  may  take 
a  cargo  out  o(  the  possession  of  a  master  who  has  by 
common    law    a    possessory    lien   upon    it,    without 
satisfying  snoh  a  lien.     If  such  be  the  settled  law  of 
the  Admiralty  Court  it  must  prevail,  however  contrary 
to  principles  usually  acknowledged  in  the  administra-^ 
tion  of  jiutice ;  but  it  requires  very  clear  authority  to 
support  it,    and,   upon  examination,  their  Lordships 
have  not  found  any.     To  enforce  and  give  eflFect  to  a 
lien  at  the  insUnoe  of  a  party  seeking  to  establish  it, 
is   quite  a  difierent  thing  from  setting  it  aside  and 
annulling  it  when  it  arises  in  the  court  incidentally  in 
the  progress  of  a  causa  over  which  the  court  has 
properly  jurisdiction.    The  captain  there  does  not  say, 
"  I  have  by  the  maritime  lew  a  lien  which  the  Court 
of  Admiralty  will  enforce  as  it  does  in  case  of  bottomry 
and  other  cases  not  depending  upon  possetsbn ;"  but 
he  sajB,  "  I  am  in  possession  of  this  cargo  and  have  a 
lien  upon  it,  and  by  the  law  of  EngUnd  no  man  has  a 
right  to  taiie  it  out  of  my  posaessiou  till  that  lieu 
is  satisfied."    If  be  be  right  in  law,  «a  it  appears  that 
he  is,  how  can  the  Court  of  Admiralty  do  that  whicii 
no  other  court  in  the  kingdom  could  do— destroy  a 
right  which  exists  by  law  ?     The  case  would  be  quits 
different  if  the  captain,  having  parted  with  the  cargo, 
sought  to  enforce  a  lien  in  the  Court  of  Admiralty. 
The   lien    would   be    gone   (unless   there  were  some 
specud  contract)  with  the  loss  of  possession,  and  the 
Court  of  Admiralty  would  probably  say,  "Wo  have  nu 
jurisdiction  in  this  matter;     we  have    no   means  of 
enforcing  contracts  or  compelling  contributions:    we 
decline   to   interfere."     On  examination  of  the  cases, 
referred  to  at  tbj  bar,  this  appears  to  be  all  that  they 
htva  decided ;  not  that  when  a  possessory  right  of  lieu 
arises  incidentally  before  the  Court  of  Admiralty,  such 
right  will  be  treated  as  a  nnUity,  but  that  when  the 
court  is  called  upon  to  enforce  such  a  lien  not  depend- 
ing   upon   posseuioo,   or  to  adjust  the  rights  which 
grow  out  of  it,  the  court  will  refuse  to  interfere.     Two 
cases  were  strongly  relied  upon  by  the  counsel  for  tho 
resps. :    T"**  Corulnncia,  2  Will.  Rob.  487 ;  snd  T/ia 
North  Star,  1   Lush.  45.      Neither  of  these  case* 
sustains  the  principle  now  contended  for.    In  the  first 
case,  the  Comtaneia  sailed  from  Lima,  having  for  her 
cargo,  amongst  other    things,  a  quantity  of   silver. 
Having  suffered  damage  on   her  voyage,  it  became 
necessary  to  raise  money  for  repairs.     A  portion  of  the 
silver  was  sold  by   the  master  to  ruse  the  necessary- 
funds,   and  other  moneys  required    were  raised   by 
bottomry  bond  on  the  ship.    Two  further  bonds  were 
granted  by  the  captain  for  necessary  expenses — one  on 
the  cargo  and  another  on  the  ship.      The  ship   arrived 
in  this  country,  and  was  sold  in  the  Admiralty  Court ; 
the  amount  of  freight  was  brought  into  the  court,  and, 
also  a  portion  of  the  raliu  of  the  car^  equal  to  the 
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amoont  of  the  bottomry  bond.    In  these  eircomstaocet, 
the  oirnera  of  the  siWer  made  a  cUim  upon  tho  pro- 
ceeds in  the  conrt  for  a  contribation,  on  a  general 
aTorage,  to  the  loss   which  thej  had  suffered  by  the 
sale  of  their  silver.      The  learned  juilge  rejected  the 
claim,  on  the  ground  that  it  was  a  mere  personal  right 
to  be  enforced  at  Uw;  that  there  was  no  lien  on  the  ship 
or  cargo  for  each  demand  ;  that  the  Conrt  of  Admiraltj, 
therefore,  wonld  not  entertain  it,  and  did  not  possess 
the  means  of  doing  justice  amongst  the  different  parties 
interested  if  it  diil  not  interfere.     The  gronnds  of  the 
judgment  are   thus  explained  most  clearly  at  p.  490 : 
"  If  this  be  so,  and  if,  npon  the  aothoritj  of  mj  Lord 
Stowell,  thus  confirmed  by  my  Lord  Tenterden,   I  am 
to  consider  this  claim  as  a  subject  of  general  average, 
two  considerations  immediately  suggest  tbemaelves: 
first,  whether  I  have  any  jurisdiction  at  all  over  ques- 
tions  of  general  average;    and,   secondly,  whether  I 
coold  satisfactorily  exerdae  such  a  jurisdiction  under  the 
oireamstances  of  the  case.    The  absence  of  any  prece- 
dent where  the  court  baa  exercised  the  jurisdiction  is  of 
itself  a  strong  primi  facia  proof  that  I  have  no  autho- 
rity to  entertain  the  question  at  all,  and  I  am  tbamor* 
itrongly  inclinrd  to  this  opinion  by  the  further  consi- 
deration that  in  all  cases  of  average  it  is  essential  that 
the  tribunal  which  is  to  adjust  it  should  have  the  power 
to  compel  all  parties  interested  to  come  in  and  pay  their 
quota.     I  possess  no  such  power,  and  if  I  could  not 
bring  all  parties  interested  before  the  court,  I  could  not 
adjnst  a  general  average,  which  is  a  proportionate  OOB- 
tribution  by  all."    It  is  obvious  that  this  ease  has  no 
bearing  upon  the  present.    Then  was  in  that  case  no 
pmeasioo  by  the  owner  of  the  stiver  of  any  part  of  the 
cargo  from   which   contribution  was  sought,   and  of 
course  there  could   be  no  possessory  lien.   There  was 
an  attempt  to  enforce  a  personal  jurisdiction  which 
tho  learned  judge  thought  it  did  not  possess   and 
could    not    usefully   sssume.       The    case    of    the 
North   Star  was    substantially   to  the  same  affect. 
The    question    there    was    as    to  the  validity   of  a 
bottomry  bond  on  a  ship.    The  owners  of  a  cargo  who 
had  paid  expenses  in  respect  of   which   they   were 
entitled  to  a  general  average  contribution   from  the 
■hip  had  taken  a  bottomry  bond  on  the  ship  from  the 
master.    It  was  argued  that  such  right  to  contribution 
fonned  so  lien  on  the  ship,  that  the  owner  of  the 
cargo  had  no  possesnon  of  the  ship,  and  therefore 
could  have  no  possessory  right  of  her,  though  the 
master  of  the  ship  had  possession  of  the  cargo,  and 
bad  therefore  a  lien  for  general  contribution,  which, 
bowever,  he  lost  if  the  cargo  passed  out  of  his  posses- 
lioo.    Dr.  Lnsbington  disallowed  the  claim,  and  made 
these  observations  :    "The  next  step  is  to  consider 
these  claims  in  respect  of  general  average,  how  far  they 
affect  the  ship  and  homeward  freight.    Assnming  the 
claims  to  be  well  founded  in  fact,  in  what  legal  cate- 
gory ought  they  to  be  placed  ?    Are  they  liens  npon 
ths  ship  in  any  legal  sense  of  the  term,  or  are  they 
•imply  debts — the  consignees    creditors,   the  ownen 
debtors  ?  Liens,  in  the  common  law  sense  of  the  term, 
these  claims  certainly  are  not.    Are  they  to  be  con- 
sidered as  maritime  liens  of  the  same  nature  as  salvage, 
or  damage  to  be  enforced  against  the  corput  of  Uie 
ahip  ?    I  find  no  authority  for  such  a  position.    They 
,ar«  demands  for  which  an  action  might  lie,  but  which 
the  Conrt  of  Admiralty  has  never  tidten  cognisance  of. 
I  think  these  claims  are  to  be  considered  as  conferring 
rights  of  personal  action  only.    Neither  in  these  oases 
cor  in  any  other  can  we  find  any  decision  or  d&atvn 
that,  when  a  clear  legal  right  of  lien  is  proved  in  the 
Court  of  Admiralty  to  exist,  that  court  can  disposs  of 
the  property  without  regarding  it,  and  thus,  in  effect, 
4eeide   against  iL   It    was   said,    however,  tfaat  the 
rasps.'  bondholder  was  entitled  to  preference  because 
the  holder  of  such  security  is  not  liable  to  contribute 
to  general  average.    That  it  so  as  between  tho  owner 


of  the  cargo  and  the  holder  of  the  bond,  and  those 
whose  lien  arises  in  respect  of  services  by  which  the 
cargo  itself  has  been  made  available.  Upon  the  wbob 
their  Lordships  are  of  opinion  that  the  claim  for 
freight  and  general  average  is  the  first  demand  npos 
the  funds  in  court.  The  resps.,  however,  must  be  it 
liberty  to  have  the  claim  for  general  average  strictlj 
investigated,  though  their  Lordships  feel  themielns 
compelled,  npon  prinaples  of  law,  to  advise  Ha 
Majenty  to  reverse  the  present  judgment,  and  to  gin 
to  the  app.  his  freight  and  what  may  be  found  doe  t> 
him  for  general  average,  and  his  costs  of  the  suit  est 
of  the  fund  in  court.  They  think  that  both  his  condaet 
and  that  of  White  are  open  to  so  much  observation, 
and  the  facts  of  the  case  afford  such  grannd  for  doebt 
as  to  the  proper  inferences  to  be  drawn  from  then, 
that  they  will  not  give  any  costs  of  ths  appeal. 

Deartt  rtvirtti. 

App.'s  proctor,  C.  Waddilove. 

Besps.'  proctors,  Clarkion,  Son  and  Cooptr. 

Tuesiag,  Dee.  I. 
(Present— The  Bight  Hon,  Lord  Kntosi>ows,  Kxionr 
Bbccb,  L.  J.,  and  Sir  J.  T.  Colkriook.) 
V1VKB8  0.  Tuck. 
Contract — Specific  performanet — Agrt«m*»tfirfrt- 
nerMp—Intoxictttumofontofpartiit — U*fi>n*B 
— Bemedjf  at  law. 
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advice  or  ojsutanee,  and  there  be  reatonMe  jrmi 

for  doubting  whether  he  entered  into  it  mier  ia- 

toxicatiott,  i.  e.  mlhoul  a  knowlet^  and  uiv 

ttanding  ofiti  nature  and  conieqneneee,    temi 

a  cote  the  pU.  mil  be  left  to  hie  rnwt^r  «( '<■*■ 

This  was  an  appeal  from  a  decree  of  the  Sopnas 

Conrt  of  New  South  Wales,  in  a  suit  for  specific  pc^ 

formance  of  an  agreement  for  a  partnership. 

,    The  app.  in  1859  sgrsed  to  eotor  into  psrtsmk^ 

with  the  resp.  for  ths   purpose  of  establishio^  <si 

carrying  on  certain  gasworks  at  West  Maitlaad,  !!<• 

South  Wales.      These  gasworks  were  then  in  coonetf 

erection  npon  part  of  the  resp.'s  property,  end  nl^ 

had  just  returned  from  England,  where  he  had  otiofi 

the  necessary  plant.     An  Act  of  tha  Colonial  Lefiil'- 

ture  waa  obtained,  authorising  the  reap,  to  lifbl  *<tk 

gas  the  towns  of  East  and  West  Haitland. 

On  87tfa  Sept.  1859  a  writUo  document  midaM>l> 
purporting  to  be  (and  which,  at  the  app.  positinlf 
stated,  in  fact  was)  a  memorandum  of  the  agrtesxM 
which  had  been  come  to  between  himself  and  the  ruf, 
was  drawn  up  by  the  app.,  and  duly  executed  at  tin 
house  of  the  resp.  by  both  partiee,  in  the  presence  if 
Mr.  Buchanan,  a  coaohbnilder  at  West  Maitland,  ^ 
attsstsd  its  execution.  The  following  it  a  copy  <f  t^ 
docaownt  thus  executed : — 

"Memorandum  of  an  agreement  made  this  tTti 
Sept.  1859,  between  John  Warn  Tuck,  of  West  tliii- 
land,  in  the  colony  of  New  South  Wales,  hotel-li«r*' 
of  ths  one  part,  and  Bobert  W.  Vivers.  of  KiogV 
plains,  Wellingrovs,  in  the  said  colony,  of  the  ottaf 
part.  The  said  John  Warn  Tuck  hereby  agrca  I* 
receive  the  said  Bobert  W.  Vivers  as  an  equal  p«i«« 
and  proprietor  with  himself  of  the  West  Msithud  0« 
Works,  and  plant  and  premises,  consisting  ef one-half  tW 
pareel  or  block  of  land  on  ths  south-west  sids  of  Hi^ 
street.  West  Maitland,  on  whioh  sr«  situsted  the  eai- 
mereial  hotel,  the  ooash  manufactory,  and  the  said  p^ 
worics  and  plant,  that  is,  the  swttb-east  side  or  bd 
thereof  on  whioh  the  said  gasworks  are  sitoatei  a»* 
extending  from  the  said  High-street  !•  the  los** 
western  end  of  the  said  block  or  pjrccl  of  land,  and  •■ 
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tb«  baildiog*  and  improvements  coouined  thereon,  and 
the  gashouse,  farnaca  and  littings,  the  gaaometer  and 
fittings,  the  porifiers  and  fittings,  and  every  other  part 
«f  the  laid  gasworks  and  plant.  And  the  said  John 
Warn  Tuck  agrees  that  the  said  Robert  W.  Vi*er«  shall 
become  proprietor  of  one-half  of  the  aboTe-named  pro- 
party  on  the  following  oooditions:  that  is,  the  said 
Bobert  W.  ViTera  shall  pajr  one-half  of  the  expenses 
jnetly  and  mcessarily  iocurnd  in  the  erection  of  the 
aaid  gasbonss,  works,  aad  plant,  and  one-half  of  the 
cost,  freight,  and  oommissioo,  paid  by  the  said 
John  Warn  Tack  for  all  the  fittings  now  ased  in  the 
Mid  works.  And  the  said  John  Warn  Tnck  and  Robert 
W.  ViTera  further  agree  to  continae  to  invest  equal 
amount*  ef  capital  for  ths  completion  of  the  said 
caaworks,  and  the  lighting  np  of  the  town  of  Mait- 
bod  with  gas,  and  to  bear  equally  all  other  expenses 
naaonably  and  necessarily  incurred  for  the  roanufao- 
toiy  of  gas,  and  to  receive  equal  shares  of  all  the  pro- 
ceeds and  profits  thereof.  And  neither  of  the  above- 
named  parties  sliill  have  power  to  sell  the  whole  or 
any  part  of  his  interest  in  the  said  gasworks,  plant,  or 
prwnisea,  withont  ths  consent  of  ths  other  partner  ; 
and  if  either  party  wishes  to  sell  the  whole  or  any  part 
of  hia  interest  in  the  said  gasworks,  he  most  give  the 
other  the  option  of  purchasing  from  him  ;  and  if  either 
party  shall  die,  the  annriving  partner  shall  have  power 
to  claim,  take  and  enjoy  poaeasiott  of  the  whole  of  the 
aaid  gasworks,  plant  and  premises,  on  payment  to  the 
heirs  or  assigns  of  the  deceased  partner  the  amount  of 
capital  invested  by  the  said  deceased  which  has 
not  been  realised  by  the  profits  of  the  investment. 
The  ahove  agreement  shall  come  into  force  and  take 
efiiKt  as  soon  as  a  bill,  authorising  the  said  John  Warn 
Took  to  lay  down  the  main  gaspipes  in  ths  streets  and 
Kght  np  the  town  of  Maitland  with  gas,  shall  have 
passed  the  Legislature  of  the  Colony  of  Mew  Sooth 
Wales  and  become  law,  and  not  sooner. 

"  Witness,  Ac  "  J.  W.  Tuck.        (l.  s.) 

"R.  W.Vn'KBS.      (L.8.)' 

The  agreement  having  been  executed,  the  app.  and 
nap.  in  the  course  of  the  same  day  attended  at  the 
Commercial  Bank,  when  the  app.  paid  to  the  rasp. 
SOOOL  in  part  performance  thereof.  The  resp.  having 
refdaed  to  carry  out  the  agreement,  the  app.  filed  a 
bill  of  complaint,  praying  for  specific  performance,  an 
injnaetion  against  carrying  on  the  gasworks  otherwise 
than  in  copartnership  with  the  app.,  and  ezecntion 
of  a  proper  deed  of  copartnership. 

To  the  above  bill  the  t«sp.  filed  his  answer  on 
the  32nd  Aug.  1860,  admitting  that  on  the  27th 
Sept.  an  agreement  for  partnership,  and  also  for  the 
porohase  and  sale  of  one  moiety  of  the  gasworks  at 
Maitland,  was  entered  into  between  himself  and  the 
app.,  bnt  stating  that  ita  terms  were  different  from 
those  embodied  in  the  written  agreement  The 
answer  alleged  that  the  agreement  entnod  into  between 
the  app.  and  the  resp.  was  to  the  effect  that  the  latter 
woald  receive  the  former  as  an  equal  partner  and  pro- 
prietor with  himself  in  and  of  the  West  Maitland  Oas 
Works,  plant  and  appurtenances,  and  the  manufactory 
of  gas  there  to  he  oarried  on,  upon  condition  that  the 
app.  should  pay  one-half  the  expensss  which  shonld 
have  been  incnrrdd  by  the  resp.  in  erecting  the  gas- 
bonse,  providing  the  said  works  and  plant,  and 
•stablismng  the  manufactory,  such  expenses  te  include 
as  well  the  cost,  freight  and  commission  on  the  gas- 
fittings  then  in  nse,  as  the  outlay  incurred  by  the  resp. 
in  the  voyage  which  he  had  made  to  England,  and 
also  the  csets  of  the  gas  BUI  above  referred  to, 
denying  that  the  agreement  in  question  was  for 
the  pnichasa  and  sale  of  any  part  of  the  land 
on  which  the  gasworks  stood,  or  that  the  resp. 
•ver  agreed  or  intended  that  the  app.  shonld 
beoolM  proprietor  of  a  moiety  or  'any  other 
portion  of  aneb  land.    The  anawar  then  pi«oe«ded  aa 


{(rilows :— "  I  admit  that  a  written  document,  purport- 
ing to  be  a  memorandum  of  the  said  agreement,  wm 
drawn  np  by  the  pit.  on  the  same  27th  day  of  Sept., 
and  signed  by  the  pit.  and  my>elf ;  but  I  cannot  state, 
as  to  my  knowledge,  belief,  or  otherwiss,  whether  such 
document  was  on  ths  20th  day  of  Dec.,  or  in  fsct, 
duly  registered ;  and  I  say  that  no  copy  of  the  said 
document  was  given  to  nw,  and  that  I  cannot  state,  oa 
to  my  knowledge,  belief,  or  otherwise,  whether  it  waa 
in  the  words  and  fignres,  or  to  the  effect  in  the  first 
paragraph  of  pk.'sbill  in  that  behalf  mentioned,  or  how 
otherwise ;  aad  I  orav*  leave  to  refer  to  the  said 
dosdment  when  prodooed.  But  I  say  that  I  have  groat 
difficulty  in  reading,  and  did  not  read  the  said  document 
before  signing  it,  nor  bear  it  read ;  and  that  I  had  no 
profeesioaal  adviser  to  explain  to  me  its  legal  bearing, 
and  that,  having  at  the  time  been  drinking  freely,  I 
waa  not  in  a  condition  to  nndentand  it,  even  had  it 
been  read  to  me  by  the  pit.,  which  it  waa  not.  I  signed 
it  beoaoss  the  pit,  assured  me,  and  I  fully  believed, 
that  it  truly  lapresented  the  agreement  which  had  been 
verbally  made  between  the  pit.  and  myself.  I  do  not 
know  whether  the  memorandum  of  agreement  set  forth 
in  the  first  paragraph  of  the  pit. 'a  bill  is  or  is  not  the 
document  which  I  so  signed  ;  but  if  it  is  the  doooment 
which  I  signed,  then  I  say  that  in  saveral  important 
respects  it  dosa  not  truly  expresa  the  agreement 
between  me  and  the  pit," 

Evidence  was  given  on  both  sides,  and  the  primary 
judge  in  equity  decreed  specific  pwformance,  but  on 
apjMal,  tbe  oonrt  reversal  the  decree,  the  majority 
of  the  oonrt  being  Stephen,  C.  J.,  and  Wise,  J.  The  pit. 
then  appealed  to  Her  Majesty  in  Council. 

The  Attomig-Utnenl  (Palmer)  and  Wigram,  for 
the  app,  contended  that  the  agreement  having  been 
duly  executed,  the  onus  lay  on  the  reap,  to  show  that 
ita  terms  did  not  express  what  the  parties  meant. 
That  there  was  no  satisfactory  evidence  that  the 
resp.  when  he  signed  the  agreement  was  incapable 
from  the  effects  of  drink  or  otherwise  of  nnderstand- 
ing  what  he  was  doing.  There  was  nothing  unfair, 
nnoertain,  or  incapable  of  being  carried  into  effect  : 
Marqm§  of  Towiuaidr.  Stangroom,  6  Ves.333  ; 
GrWth  T.  Spratltf,  1  Cox,  383 ; 
CoUier  v.  Brotm,  I  Cox,  428. 
'  Sir  ff.  Cairtu,  Q.  C.  and  F.  H.  Bom-'mg,  tot  tbe 
resp.,  contended  that  the  agreement  wasjobtained  by 
fraud  and  mistake,  and  waa  vague,  uncertain  and 
obscure,  and  therefore  the  app.  ought  to  be  left  to  Lis 
remedy  at  law : 

Stuart  w.  Londom  and  fforth-Watam  Sailtiiut/ 

Compang,  I  De  G.  M.  &  0. 721 ; 
Ughlfoot  V.  BtroH,  3  Y.  &  C.  Ex.  590 ; 
Cragg  v.  Holme,  18  Vesr  14. 

Lord  KnrosDowN. — The  question  in  this  case  is  not, 
whether  an  action  can  be  maintained,  or  should  be 
brought  on  the  agreement  in  dispute  (that  of  the  27tli 
Sept.  1859),  nor  is  it  whether  that  agreement  should 
be  delivered  up  to  bo  cancelled.  Consistently  with  the 
decree  nuder  appeal,  an  action  may  he  brought  againut 
the  resp.  by  the  app.  for  damages  for  the  nonper- 
formance of  the  agreement,  and  it  would  have  been 
qnite  consistent  also  with  it  that  if  tbe  resp.  had  filed 
a  bill  for  the  purpose  of  having  the  agreement  deli- 
vered np  to  be  cancelled,  that  bill  shonld  have  been 
dismissed.  The  question  is  only  whether  a  court  of 
equity  shall  decree  a  specific  performance  of  it  against 
the  deft.  Tbe  principles  by  which  courts  of  equity 
are  guided  in  cases  of  specific  performance  have  long 
been  established  and  are  well  known ;  bnt  there  is  (so 
to  speak)  this  addition  to  the  great  and  leading 
authorities  by  which  i^e  are  all  more  or  less  guided  in 
controversies  of  this  description — that  of  late  yeara 
the  deft,  has  been  examinable  as  a  witness  for 
himself,  and  therefore  when  be  is  so  examined,  the 
praetieabla  Tain*  of  bia  atatanMat  in  opposition  to 
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tbe  pit.  does  not  rest  merely  upon  bis  aaswer,  which 
may  or  ma;  not  be  need  by  the  pit.  ;  bat  bis  allegations 
'  are  to  be  reaJ  as  those  of  •  witness— a  witness  under  a 
tiias,  no  doubt — bnt  possibly  to  be  trusted,  possibly  to 
be  beliend,  possibly  a  man  whose  testimony  ought  to 
be  acted  opori ;  and  in  this  case  the  deft,  has  been 
examined  and  cross-examined  as  a  witness.  He  states, 
in  effect,  that  he  did  not  understand  tbe  true  nature 
and  terms  of  the  sgreement  as  written,  that  he  did  not 
intend  to  bind  himself  by  any  each  contract,  and  that 
the  agreement,  as  prepared,  is  one  highly  disadran- 
tageoos  to  himself,  and  to  a  portion  of  his  property  not 
involred  in  the  agreement.  How  then  was  the  agree- 
ment obtained  P  The  agreement  was  prepared  and 
written  by  the  pit.,  the  signature  of  the  deft,  was 
obtained  to  it  without  the  presence  or  advice  of  any 
profeesional  man,  and  without  any  adrica  whatever. 
Tbe  agreement,  as  far  as  mere  property  is  concemod, 
independently  of  any  particular  valne,  if  any,  to  be 
derived  from  the  circumstance  of  having  the  pit.  as  a 
partner  is  (perhaps  it  might  be  said  on  the  Tery  faee  of 
it,  bnt  certainly  on  the  face  of  it  oombined  with  the 
«Tidenoe  of  Mr.  Goodall  and  the  evidence  of  the  deft. 
himself)  one  much  more  favourable  to  the  pit.  than 
to  the  deft. ;  very  favourable  to  the  pit  and  damaging 
to  tbe  deft.  Their  Lordships  see  no  reason  to  distrust 
the  evidence  of  Mr.  Goodall,  who  appears  to  be  a 
respectable  and  competent  person,  and  who  was  not  cross- 
'  examined ;  and  whether  his  evidence  be  considered  or 
be  not  considered,  their  Lordships  think  that  the 
Isngnage  of  the  agreement  with  respect  to  the  property 
affected  by  it  is  vagus  and  obscure,  too  vague  and  obscure 
to  be  safely  acted  on.  In  the  mode  of  viewing 
it,  upon  which  the  pit.  insists,  Mr.  Qoodall  declares 
specifically  that  it  is  highly  disadvantageous  to  the 
'  property  of  the  deft.,  their  Lordships  believe  that 
statement.  It  is  not  the  habit  of  a  court  of  equity  to 
decree  the  Bpeci6c  performance  of  an  agreement  more 
favourable  to  the  pit.  than  to  ths  deft.,  involving 
hardship  upon  tbe  deft,  and  damage  to  his  property, 
if  he  entered  into  it  without  advio*  or  assistance, 
and  there  be  reasonable  ground  for  doubting  whether 
be  entered  into  it  vrith  a  knowledge  and  nnderstauding 
of  its  nature  and  ita  conseqnenoes.  In  these  particulars 
the  present  agreement,  in  their  Lordships'  judgment, 
fails.  The  deft,  hsd  no  adviser.  The  pit.  drew  tlie 
agreemeDt  and  acted  for  himself.  Tbe  deft,  swears 
that  he  did  not  understand  its  terms,  and  that  he  did 
not  mean  what  those  terms  import,  whatever  that  may 
be.  Their  Lordships  think  that  ha  thna  swears  vrith 
oonuderable  probability  of  truth  ;  and  they  are,  upon 
tbe  whole  materials  before  them,  aatisfied  that  undue 
advantage  was  taken  of  a  man,  without  professional  or 
other  advice,  who  did  ■  not  understand  what  he  was 
Joing,  to  the  great  detriment  of  his  propsrty.  Their 
Lordships  come  to  the  conclusion  that  the  bill  was 
properly  dismissed,  and  they  will  therefore  humbly 
advise  Her  Majesty  that  this  appeal  should  be  also 
dismissed  with  costs.  Or4er  affirmed. 


— ♦— 

OOUBT  OF  APPZAI.  HT  CHANOS&T. 

Beported  by  Tboujis  BaoouaAXK  and  Jums  B.  Davmson, 
Esqrt,,  Ban1stersHit>I<aw. 

Mondt^,  Dte.  7. 

(Before  the  Lobim  JtrmcBS.) 

JoHBS  V.  Grboobt. 

Jnri$dieliit» — Bitt  ly  Mr  tonKuidea  trill — Bieeiver 

— Demtrrer — Sraeliee-r  Appeal  —  Sigtutnre  of 


The  hrir-at-lait  of  a  ttU(or,  vJloM  mil  had  bte» 
'    Aiiy  pr«t«i,  JUed  a  bill  pn^/iag  (Mat  to  mmck  of 


the  Kill  ai  related  to  Jmutet  and  lands  at  3.  wugU 
be  declared  void  /or  the  purpoee  of  pamtj  net 
ettate,  and  that  it  might  be  cancelled,  and  (hat  a 
reeeioer  of  the  property  mighi  be  appointed,  on  the 
ground  that  nicA  part  of  the  aotS  had  been  obtained 
by  undue  in/luenoe  and  mitrepretenli^ion,  and  hoi 
bea%  made  and  ezteuted  when  the  lalator  axu  bed- 
ridden and  imbecile : 
Beld^affirming  the  decieion  of  Stuart,  Y.C.y,  that  s 

demurrer  for  want  of  equity  mu$t  be  allowed. 
A  petition  of  rehearing  on  behalf  of  a  pauper  pk. 
may  be  pretenied  wUh  the  signature  of  only  OM 
counsel 

This  was  an  appeal  from  a  deciuon  of  Stuart,  T.C., 
allowing  a  demurrer  for  want  of  equity  to  the  pll.'s 
bill,  under  the  circumstances  which  fully  appear  in  the 
previous  report,  9  L.  T.  Rep.  N.  S.  369. 

It  is  unnecessary  here  to  make  any  fresh  statement 
of  the  allegations  of  the  bill.  The  pit.  sued  iuformi 
pauperis,  and  ou  the  20th  Nov. 

George  S.  Barding  applied  on  his  behalf  to  th* 
L,  C.  to  allow  bis  appeal  petition  to  be  set  down  fer 
hearing  upon  the  signature  of  only  one  counsel,  and  his 
Lordship  granted  leave  accordingly. 

On  tbe  7th  Dec.  the  appeal  was  heard  before  ths 
Lords  Justices,  and  it  was  supported  by 

George  R.  Barding,  who  contended  that  previously 
to  the  Sutttte  of  Frauds  (29  Car.  2,  c  S),  tbia  court 
had  decided  upon  the  validity  of  wills,  and  that  this 
jurisdiction,  tboueh  it  had  fallen  into  desuetude,  had 
never    been    abolished,    or   really    ceased    to    cut; 
that   the    court  could    not    waive,  lose,   or  abrogat* 
any    jurisdiction     which     it    ever    poaaeased ;    that 
the  recent  sutntes,  21  &  22  Vict,  c  27,  and  25  Sc  26 
Vict.  0.  42,  compelled  the  court  itaelf  to  try  crcry 
queation  of  fact  incident  to  the  relief  sought ;  that  aU 
questions  of  fraud  as  to  other  instrumenta  were  decided 
hy  this  court,  and  there  were  no  reasons  for  maldag 
willa  an  exception;  that  the  prayer  for  a  receiver  wonU 
alone  mainlaiu   the  bill,   where  it  was  shown  that 
danger  to  the  estate  was  imminent  or  probable.    He 
refnred  to  the  following  authorities : 
On  the  qnestion  of  jurisdiction  in  Chanoeiy : 
Monro  Acta  Canoellarise,  398, 410 ; 
Berbert  v.  Loans,  Rep.  in  Ch.  12; 
Maundy  v.  Maundy,  Reps,  in  Ch.  66 ; 
Welby  V.  Thomagh,  Pi«c  in  Ch.  123 ; 
Goes  V.  Tracy,  1  P.  Wms.  287  ; 
Andrew*  i.  Powys,  2  Bro.  P.  C.  504; 
Ktrridt  v.  Bransby,  7  Bro.  P.  C.  437 ; 
Bennet  v.  Vade,  2  Atk.  324 ; 
WM  V.  Clauerden,  2  Atk.  424 ; 
Bomei^  V.  Pewel,  1  Ves.  sen.  119 ; 
PemberlOH  v.  Pemberlon,  13  Ves.  290; 
Armitage  v.  Wadsworth,  1  Mad.  189; 
Jones  V.  Jones,  3  Mer.  161 ; 
Seatfe  v.  Seatfe,  4  Ross.  309  ; 
Tathom  v.  Wright,  2  Russ.  &  MyL  I ; 
Raworlh  v.  Marriott,  1  MyL  &  K.  643; 
Middleton  v.  Sherturne,  4  Y.  &  C.  Ex.  358; 
Bopwood  V.  Earl  of  Derby,  1  K.  &  J.  255; 
£oyje  V.  Sossborough,  Kay,  71  ; 
Boyse  v.  Colelough,  1  K.  &  J.  124; 
Coldough  V.  Boyse,  6  H.  of  L.  Cas.  1. 
On  the  recent  atatutes,  21  &  22  Vict  c  27,  aai 
85  &  26  Viet  c.  42: 
S*  Booper,  Baylis  T.   WaMM,  7  L.  T.  Bfp* 
N.  S.  843. 
On  the  question  of  a  recaiver : 

Laneashire  v.  Lancashire,  9  Beav.  120 ; 
Bainbrigge  T.  Badddey,  3  M.  &  G.  413; 
Montgomery  v.  Clarke,  2  Atk.  378 ; 
Mordaunty.  Booper,  1  Arab.  311 ; 
Uoyd  V.  Passingham,  1 6  Ves.  59 ; 
^fi^iieam  i.  Buseley,  IS  Ves.  105. 
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Faulkmbb  v.  Llkwkldc— Gbb  ».   Gee. 


[Chas. 


CiarUi  Halt  {Baeon,  Q.  C.  with  him),  for  the 
4emarrer,  cited 

Wrigkl  r.  WilUn,  4  D.  &  J.  141 ;  (.0.  33  L.T. 
Bep.  277. 
'  Hardutff  wm  heard  in  reply, 
iiord  Joatice  Tubxbr  siid  that  it  seemed  to  him 
that  the  order  of  the  V.  C.  in  this  oaae,  allowing  the 
demnrrer,  was  quite  right.  As  far  as  ha  had  under- 
•tood  the  ooDrse  of  this  conrt  during  a  period  of  forty 
jean,  be  bad  always  considered  that  a  bill  of  this 
-dcaeription  by  the  heir-at-law  against  the  doTisee  did 
not  lie,  eren  on.an  allegation  of  fraud  on  the  part  of  the 
derisee  in  obtaining  the  will.  The  argument  on  tbe 
prosent  ooeasion  bad  taken  tfais  shape:  it  was  said 
that  from  the  earliest  times  tlie  jurisdiction  existed, 
«od  therefore  that  it  most  exist  still.  But  tbe  mere 
"inct  of  tbe  jarisdiction  baring  existed  in  early  and 
QOsettled  times  would  not  induce  him  to  act  on  those 
authorities  against  later  authorities  which  had  ngu- 
Jated  the  law  of  the  court  since  ita  jurisdiction  bad 
been  well  settled.  He  must  therefore  lay  out  of  bis 
consideration  all  the  cases  prior  to  those  four  cases 
■vbich  were  cited  in  tbe  argnmeot  of  Andr*wi  v.  Atwys, 
Xerriek  t.  Bratahg,  Bamtt  ▼.  Vad»  and  IVM  t. 
Claverden,  He  thought  that  those  cases  were  all  in 
■affirmanoe  of  the  doctrine  that  there  was  no  jarisdic- 
tion in  this  conrt  in  cases  of  that  description.  Tbe 
4st«r  antborities  of  Armilagt  t.  HWtisorCA,  Joites  t. 
Jmui  and  Wrigkt  t.  WUiin  all  seemed  to  be  strong 
Antborities  against  snstaininc;  such  a  bill  as  the  present 
■one  I  and,  therefore,  according  to  the  modem  state  of 
tbo  law,  it  seemed  to  bim  that  tbo  amborities  were 
•trong  in  fatonr  of  tbe  proposition  that  tba  bill 
-could  not  be  maintained,  eren  if  be  bad  a  strong 
opinion  in  faronr  of  the  bill,  which  was  certainly  not 
the  case.  He  was  disposed  to  say  in  this  case  what 
Xrord  Eldoo  once  said,  that  if  the  law  was  to  be 
altered,  it  most  be  so,  not  by  tbem,  bat  by  the 
H.  of  L.  It  had  been  argunt  that,  becauso  a 
devise*  bad  a  right  to  come  to  a  court  of 
-equity  to  eetablish  fk  will,  as  in  the  case  of  Boyse  t. 
Jiot^orotigk,  therefore  tbe  trostew  bad  •  corrdatiTe 
right  to  come  to  court  against  tbe  will.  Such,  bow- 
"«rer,  was  not  the  ease.  There  was  no  jarisdic- 
tion in  a  court  of  law  to  establish  a  will  in  favonr 
«f  a  devisee;  bat  ther*  was  jurisdiction  in  a 
«oort  of  law  to  determine  the  yalidity  of  a  will  aa 
against  the  heir.  He  did  not  think  that  tbe  modem 
atatntes  applied  to  that  case.  He  found  nothing  in 
:Sir  Hugh  Cairns'  Act  to  sffect  tbe  question,  and  as  to 
Mr.  Bolt's  Act,  that  ease  was  clearly  within  tbe  exoep- 
tion  contained  iu  the  4tb  section.  The  only  mode  in 
'Which  tbe  case  cenid  be  brought  within  the  jurisdiction 
waa,  that  there  might  be,  under  certain  circumstances, 
« jurisdiction  to  order  a  will  to  be  delirered  up  to  be 
cancelled.  Snob,  bowerer,  was  not  the  case  here,  for 
tbe  will  was  a  will  of  real  and  personal  estate,  and  had 
been  duly  prored  in  tbe  proper  Eodesiastical  Court. 
Tbe  only  argument  by  whi^  the  ease  eoold  be  brought 
within  Mr.BoIt'i  Act  was,  that  because  there  might  b«  a 
jurisdiction  to  order  an  instmment  to  be  delivered  op  to  be 
canoelled,  tbey  must  therefore  decide  whether  thi^t  jaris- 
diction sboold  be  exercised,  and  most  for  that  purpose 
dadde  all  intermediata  qoeationt  which  were  necessary 
to  the  deeinon  of  that  qoestion.  Bat  when  they  looked 
I  to  the  4tb  section  of  this  Aot,  they  found  it  in  these 
terms :  "In  all  cases  in  which  tbe  object  ef  any  sait  in 
•  equity  shall  be  to  recover  or  to  defend  tbe  poeaeasion  of 
.  land  under  a  legal  title,  or  nndsr  a  title  which  wonld 
have  bean  legal  but  for  the  esUtenoe  of  some  ootstand- 
iag  term,  lease,  or  mortgage,  whether  mesne  profits 
or  dsmagss  shall  or  ahaU  not  also  be  sought 
ia  saoh  sait,  sooh  relief  only  shall  be  given  in 
'  «qai^  as  would  have-  been  proper  according  to  the 
roles  and  practice  of  tbe  court  if  tbU  Act  bad 
■tM  paned;    and  ootbing  in  this  Aot  iball  make  it 


necessary  for  a  court  of  equity  to  grant  relief  in  any 
suit  eonoeming  any  matter  as  to  which  a  conrt  of 
common  law  has  coneorrent  jarisdiction  if  it  should 
appear  to  the  court  that  such  matter  has  been  im- 
properly brought  into  equity,  and  that  the  same  ooghc 
to  be  left  to  tbe  sole  detsrmination  of  a  conrt  of 
common  law."  What,  then,  was  the  present  suit  ?  It 
was  a  suit  to  recover  possesion  of  land  under  a  legal 
title.  Tbe  allegation  was,  that  tbe  title  was  in  the 
heir-at-law  by  reason  of  the  will  being  frandalent  and 
void.  There  was  nothing  before  tbem  to  extend  the 
jarisdiction  of  the  court  to  such  a  case,  and  it  was  in- 
cumbent on  a  party  coming  there  for  relief  nnder  that 
Act  to  show  that  such  relief  wonld  have  been  proper, 
according  to  tbe  mles  and  practice  of  tbe  court,  if 
Mr.  Bolt's  Act  had  not  passed.  The.  bill  wsa  not 
sustainable;  and  if  tbe  law  was  to  be  altered,  it  mast 
be  so  by  tbe  U.  of  L. 

Lord  Justice  IbnoRT  Bruce  sud  that,  except  that 
he  entertained  some  degree  of  doubt  on  one  point  that 
be  would  mention,  be  waa  also  of  opinion  that  the 
demurrer  was  rightly  allowed.  The  doubt  that  be  bad 
was  this,  whether,  considering  tbe  present  state  of  tb« 
slatnt*  law,  tbe  allegation  in  the  bill  that  tbe  will  waa 
obtained  by  the  direct  fraud  of  tbe  devisee,  who  was 
one  of  tbo  defts.,  was  or  was  not  sufBeient  to  sustain 
tbe  bill  against  tbe  demurrer.  On  no  other  point  did 
he  entertain  the  least  degree  of  doobL  On  that  b» 
was  not  free  from  doubt,  having  regard  to  the  present 
state  of  the  law.  The  L.  J.'s  opinion,  which  was  in 
favour  of  allowing  tbe  demurrer,  was  very  probably 
light,  and  it  of  coone  disposed  of  tbe  case. 

Solicitor  for  the  pit.,  Chaffert. 

Solicitors  for  tbe  defts.,  Gregory,  RoweliJIi  and 
Rowclife.  

Widnaday,  Dee.  9. 

(Before  the  Lords  Ji;sncB8.) 

Favlkmbb  v.  Llicwxum. 

SptdJSe  ptrfiirmmtoe — AgrttmefUfor,  fc — "Fit  far 

hdbitatUm." 

Tli'is  waa  an  appeal  by  tbe  deft.  6rom  a  decree  of 
Kinderaley.  V.C,  reported  9  L.  T.  Rep.  N.  S.  251,  by 
which  hU  Honour  declared  that  an  agreement  by  ihe 
deft,  to  take  a  lease  of  a  bouse,  35,  Dnke-strect,  St. 
James's,  ought  to  be  specifically  performed,  and  that 
tbe  bouse  was,  on  the  17th  Jan.  1861,  "  complete, 
finished  and  fit  for  habitation,"  and  ordered  that  tbe 
pit.  should  execute  to  ths  deft  a  lease  for  twenty-ona 
years  from  that  date,  according  to  the  terms  of  the 
agreement;  that  the  deft. should  execute  a  counterpart 
thereof,  and  that  the  lease  should  be  settled  in  cham- 
bers. His  Honour  also  ordered  ths  deft,  to  psy  tb« 
costs  of  lease  and  counterpart,  together  with  ooata  of  the 
suit.    Tlie  facts  are  fully  stated  in  tbe  preTious  report. 

Tbe  deft,  appealed  against  this  decree. 

Bailg,  Q.C.,  HoMoute,  Q.C.  and  Oeorge  8imp$on^ 
for  the  pit.,  Bupported  bis  Hononr's  decision. 

GbuU,  Q.C.  and  JoUift  supported  the  appeaL 

Without  calling  on  the  plt.'s  counsel  to  reply. 

Their  LoRDSHirs  affirmed  his  Hononr's  decree,  and 
dismissed  the  appeal  with  costs. 

Solicitors  for  the  pit.,  MilUr  and  Son. 

Solicitois  for  tbe  deft.,  Robiiuon  and  Tomlbt. 


Dee.  10,  U  and  IS. 

(Before  the  Lobos  Jutnos.) 

Gbb  v.  Gbb. 

Praeliee — /if/anCs  mat — Next  JHtnd—Con/Ueting 

imtereeU. 
A  aU  ma  filed  on  hehal/o/an  infant  hg  the  ktaband 
of  tur  c  ■vtin  at  next   friend,  for  Ihe  prouetion 
of  real  and  pertonnl  pnptrig  to  vhick  the  warn 
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Cham.]     Thk  Lkatiibk-Clotii  Compant  v.  The  Amkbicas  Lbathkr-Cloth  Compamt.     [Chas. 


eniilUd  at  »ule  next  of  kin  tutd  heireu-al-law  of 
herfathtr.  The  father,  betide*  having  property  of 
his  own,  aas  inleretted  in  the  etiata  of  hi*  fathar, 
which  had  never  been  completetg  adminittend,  and 
m  thit  titate  the  wife  of  the  next  friend,  at  being 
oaotAcr  of  the  grandchildrtn  of  the  infant't  grand- 
father, wot  iniertated: 
SeU  (differing  from  Somilly,  31.  RS),  tliat  there  wai 
here  tuch  a  cotiflict  ofinterette  bttioeen  the  pit,  and 
her  next  friend  at  rendered  il  proper  that  hie  thould 
be  removed  and  another  next  friend  thould  be 
appointed  m  hit  tiead. 

This  WM  a  bill  filed  in  the  beginniog  of  Oct  1863, 
b;  Esther  Gee,  *n  infant,  b;  tbe  Rev.  Robert  Harries 
Jones,  as  her  next  friend,  for  aecoanta  and  sdminiatra- 
tion  of  certain  real  and  personal  estate  to  which  the  pit. 
was  entitled  as  heiresa-at-law  and  sole  next  of  kin  of  her 
father,  Qeorge  Gee  deceased,  and  for  the  appointment 
of  a  proper  guardian  for  her ;  and  the  present  applica- 
tion was  bjr  motion,  appealing  against  a  decision  of 
Bomilly,  M.B.,who  had  refosed  toremoveMr.R.  Harries 
Jones  from  being  next  friend,  and  had  appointed  two 
peraons  to  be  her  gnardians. 

The  joung  ladj,  the  pit.,  was  the  only  child  of  Mr. 
George  Gee,  and  his  wife,  both  of  whom  were  dead 
before  tbe  bill  was  filed.  The  father  died  intesttte  in 
Angnst  last,  having  surnred  the  mother  of  the  infant, 
•nd  from  his  death  the  pit.  had  remained  nnder  the 
care  of  a  yonng  ladj,  the  daughter  of  Mrs.  George 
Gee  by  a  former  busbsnd,  but  who  had  assumed 
the  surname  of  Gee,  and  was  known  aa  Miss  Mary 
Anne  Gee,  and  she  was  the  app.  in  the  present  appli- 
cation. 

Geoi^ge  Gee  was  one  of  eight  children  of  James  Gee 
who  had  died  in  1829,  leaving  tbe  balk  of  his 
propertj  embarked  in  trade,  and  this  trade  had  nsTer 
(Men  entire);  wonnd-np,  nor  had  his  estate  been  com' 
pletely  administered  up  to  the  present  time.  In  this 
estate  George  Gee,  together  with  his  brothers  and 
sisters,  was,  under  his  father's  will,  interssted,  and  one 
of  thesisters(Sarah)  became  the  wife  of  WilliamKewton, 
and  upon  her  marriage  her  shsre  in  James  Gee's  estate 
was  settled  upon  certain  trusts  for  the  benefit  of  the 
cbildten  of  tbe  marriage ;  Sarah  Newton  had  only 
one  child,  •  daughter,  who  married  the  Rev.  Robert 
Harries  Jones,  tlje  next  friend  of  the  pit.  in  this  suit. 
la  addition  to  his  interest  ander  this  will,  Geojge 
Gee  was  entitled  to  considerable  real  and  personal 
estate  of  bis  own. 

On  the  8th  Oct.  1363  the  M.  R.  appointed  Mary 
Ann  Gee  the  elder,  one  of  the  daughters  of  James 
Gee,  and  Mr.  George  Hamilton,  who  had  married 
Elizabeth  Gee,  another  of  his  daughters,  to  be 
guardians  of  the  infant  pit.  On  the  2nd  Mot.  a 
motion  was  made  on  behalf  of  Mary  Ann  Gee  the 
younger,  the  plt.'s  half-siater,  that  Robert  Harries 
Jones  might  be  discharged  from  being  next  friend  of 
the  pit,  and  that  Mary  Ann  Gee  the  elder  and  George 
Hamilton  might  be  discharged  from  being  her 
gnardians,  and  that  she  (the  applicant)  and  a  Mr. 
James  Gorten  might  be  appointed  gnardians  in  tbeir 
stead.  The  ground  of  this  spplication  as  to  the  next 
friend  was  that  Mr.  R.  H.  Jones  bad  tbroogh  bis 
wife  interests  nnder  the  estate  of  James  Gee  adverse 
to  those  of  the  infant  pit. 

Affidavits  were  filed  on  both  sides  as  to  the  fitness 
of  the  parties  appointed  and  proposed,  hut  it  is 
unnecessary  to  enter  into  any  statement  of  tbeir 
effect,  inasmnch  as  their  Lordships'  decision  npon 
.  tlie  present  occasion  rested  solely  upon  the  natare  of 
the  interests  of  tbe  parties. 

Tbe  M.  R.  declined  to  make  any  order  apon  the 
motion,  and  Miss  Mary  Ann  Gee,  the  half-sister  of  the 
pit.,  appealed. 

Ba^llag,  Q.  C.  and  Charlei  Ball  supported  the 
appeal. 


Seliagn,  Q.  C.  and  Kartlake  appeared  for  Mr.  B. 
Harries  Jones. 

Hobhoute,  Q.  C.  and  Ed^  for  tba  two  gnardua*- 
appointed  by  his  Hononr. 

Lord  Justice  Knioht  Bhcck  said,  that  not  a  nngl»- 
word  had  been  said,  nor  could  a  wonl  be  properly 
said,  sgainst  the  respectability  and  character  ef  any  <^ 
the  persons  whose  names  bad  been  mentioned  in  th»- 
conrse  of  this  application.  There  was,  however,  a 
plain  pecuniary  interrst  in  tbe  next  friend,  in  right 
of  his  wife  and  Mrs.  Hewton,  his  motb«r-in-Uw,  whieb 
could  not  be  said  not  to  be  adverse  to  the  interest  ot 
the  infant  pit  Wiibout  entering  into  any  other  eoO' 
siderations — considerations  which  were  entirdy  eaa- 
nistent  with  tbe  respectsbility  of  the  clergytnan  wh*- 
had  filed  this  bill  as  next  friend— he  was  of  opiuon 
that  it  would  be  proper  to  ranova  that  gentleman,  and 
to  appoint  another  next  friend  in  his  place. 

Lord  Justice  Titksbb  waa  of  the  sane  opinion. 
Without  any  reflection  npon  any  of  the  partiea  befon- 
the  court,  but  having  regard  to  nothing  bat  tbe  \a- 
teresls  of  the  young  lady,  the  plL,  he  was  of  opinioS' 
that  both  of  their  interests  ought  to  be  lepreaented  ia 
the  suit,  and  that  therefore  there  oogbt  to  ba  a  Autgr 
of  the  next  friend. 

Tbeir  Lordships  reserved  thrir  deduoa  as  to  tii» 
appointment  of  new  guardians,  and  further  affidavita- 
baving  been  filed  by  some  or  all  of  tbe  parties,  they 
disposed  of  that  question  on  the  SSnd  Dae,  in  tbeir 
private  room.  ___ 

J)te.  3,  4,  S  and  SI. 
(Before  tbe  Lord  Chakcxixos  (Westboiy). 
The  Lbatbeb-Cloth  Compant  (Lortbd)  p.  Tiw 
Amebicam  Lbathbb-Clotb  Coup  AST  (Loiited). 
Trade-^mirh—Foitadatim  of  jnritdittion  m    S9««^ 
nt  fraud  but  proper^f—Efiet  of  faltt  ityresearn- 
tioH  by  the  pU. 
Thejuritdiclion  of  tie  court  to  grant  rdief  eyamit  th* 
piracy  of  a  trade-mark  doet  not  rest  on  the  np- 
poted  fraud  that  it  eommitttd  whmt  ant  mam  ioUr 
out  Mt  oumgoodt  at  the  goodt  ofanoOur;  U  reits 
upon  property,  and  upon  the  fact  that  an  imjune- 
tion  it  the  onfy  node  by  which  tuchpropmiy  can  he- 
protected. 
But  it  it  neeettary  for  the  pit.  to  prote  that  it  iUr 
an  ezc/asws  right  to  the  trade-mark;  and  that  tit 
deft,  hat  uted  tit  mark  to  at  to  prrjudiet  him  in  hit 
butinett.     It  it  alto  eitential  that  tha  pU.  tiouU 
not  be  guilty  of  any  faltt  reprttentation. 
Thut,  where  ajtnnofmanufaelurert  "A.B.  and  Co.," 
uiing  truly  the  stamp  or  mark  of  "  A.  B.  and  Co., 
maktrt,"  together  with  other  repniemtationt,  have 
told  the  right   to  utt  their  name  and  ttmp  to 
another  firm  of"  CD.  andCo."  (thettamp  orwurt 
not  being  a  mere  detignation  of  the  quality  or  tiape 
of  the  article,  but  contitting  of  wordt  containif 
repretentationt  whitk  art  no  longer  (me),  tit  pur- 
cliaitrt  will  not  bt  protected  by  a  court  of  tjuilf 
in  the  exdutioa  uttof  tht  namt  and  mark. 
This  was  an  appeal  from  a  decree  of  Wood,  V.C.^ 
reported  in  1  H.  &  M.  271  ;  and  also  8  L.  T.  Rep. 
K.  S.  829,  where  tbe  facts  of  the  case  will  be  fbond 
fully  stated. 

His  Hononr  granted  the  pits,  an  injanetioa  ta 
restrain  the  delta,  from  selibg  their  leather  cloth  as 
nnd  for  the  doth  known  aa  "Crockett's  Iissther 
Cloth,"  and  from  nsing  for  that  purpose  any  trade- 
mark like,  or  which  was  a  oolonraUe  imitatioD  o^  that 
of  tbe  pite. 

Sir  H.  Caimt,  Q.C.  and  Diehmton  sappertcl  the 
decree  on  behalf  of  the  pits.  They  cited  the  fgllewnig 
cases: 

Croft  T.  Day,  7  Beav.  84,  232; 
Churton  t.  Douglai,  Johns.  189 ; 
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Chah.]     Thb  Leatkbr-Cloth  Cokfamy  v.  The  Amejucam  Lbathbr-Cloth  Company.     [Chan. 


MiUington  t.  Foci,  3  M.  &  Cr.  336  ; 

Syiet  T.  S^ku,  3  B.  &  Cr.  541 ; 

Knott  T.  Morgan,  2  Keen,  213. 
They  contended  that,  as  tbe  aaccessors  in  bnainesa  of 
the  Mesara.  Crockett,  they  had  ai  right  to  tbe  um  of 
their  name,  and  of  their  trade-marlcs.  The  state- 
.ments  in  the  label  were  trae  and  accurate  at  the  outset, 
and  haTing  come  to  designate  not  the  makers  bnt  the 
tnanofactorer,  bad  no  n*ed  to  be  changed  on  erery 
■devolation  of  tbe  bosiness.  There  was  no  frand  on 
the  pnblis.  All  that  the  patent  oonsisted  in,  was  the 
application  of  the  tanning  process  to  leather-cloth. 
'Some  of  the  clotlis,  it  was  tme,  were  not  tanned  ;  jet 
all  were  labelled  "  patented ;"  bnt  there  was  no  decep. 
■tioD  in  this,  inasmoch  as  any  one  \>j  taking  tbe  doth 
<into  bis  band  conld  see  if  it  was  tanned  or  not. 

The  Lord  Chancellor  referred  to  Partridge  r, 
Ifenck,  How.  App.  Casea  599,  cited  in  Law's  Dig.  of 
Jkmerican  Patent  Cases,  688. 

Holt,  Q.C.  and  Fischer  were  far  the  defts.— The 
pits,  were  disentitled  to  relief,  in  consequence  of  their 
-own  misrepresentations.  Each  of  tbe  statements  com- 
prised in  their  stamp  was  false  in  some  particular ;  and 
as  for  the  statement  that  no  one  could  be  deceived,  tbe 
-fact  was  that  when  one  side  of  the  cloth  was  oorered 
with  the  composition  which  was  necessary  to  make  it 
'9ook  like  leatlier,  no  one  conld  say  by  inspection 
whether  that  side  was  tanned  or  not.  No  one  has  a 
«ight  to  profit  by  the  circulation  of  falsa  statements, 
-atill  less  to  he  protected  in  tbe  right  to  circulate  them, 
nhey  cited 

Perry  ▼.  Trutfit,  6  Bear.  66 ;  • 

Ptddiny  ».  Boy>,  8  Sim.  477 ; 

Tkomptitn  r.  Craroiha;/,  4  M.  &  Gr.  357. 
Sir  H.  Cairiu,  Q.C.  in  reply. 
Dec  21. — The  Lord  Charcbllor. — Upon  a  re- 
"Tiew  of  the  numerous  cases  which  hare  been  decided 
in  this  court  on  tbe  subject  of  trade-marks,  there  ap- 
..pears  to  be  some  uncertainty  and  want  of  precision  in 
the  language  attributed  to  different  judges,  as  to  the 
4^und  on  which  a  court  of  equity  ioterferas  to  protect 
the  enjoyment  of  a  trade-mark,  and  also  upon  tbe 
>  question  whether  tbe  right  to  use  a  trade-mark 
admits  of  being  sold  and  transferred  by  one  man  to 
another.  At  law  the  remedy  for  piracy  of  a  trade- 
mark is  by  an  action  on  the  ease  in  the  nature  of  a 
-writ  of  deceit.  Tliis  remedy  is  founded  upon  fraud, 
and  it  seems  tliat  originally  an  action  was  giren  not 
'Ouly  to  the  trader  whose  mark  had  been  pirated,  but 
also  to  the  buyer  in  the  market,  if  he  had  been  in- 
duced by  frand  to  buy  goods  of  an  inferior  quality.  In 
■equity  the  light  to  giro  relief  to  the  trader  whose 
trade  has  been  injured  by  the  piracy  appears  to  hare 
been  originally  assumed  by  reaaoo  of  the  inadequacy  of 
the  remedy  at  law,  and  the  necessity  of  protecting 
property  of  this  description  by  injunction.  Bnt  al- 
though tbe  jurisdiction  is  now  well  settled,  there  is  still 
current  in  sereral  recent  cases  langnage which  seems  to 
me  lo  giTe  an  inaccurate  statement  of  the  true  ground 
on  which  it  rests.  In  Croft  v.  Day,  7  Bear.  88, 
and  in  Perry  r.  TraeJiU,  6  Bear.  73,  the  late  Lord 
LangJale  is  reported  to  bare  used  woiils  which  place 
the  jorisdicUon  of  this  court  to  grant  relief  in  cases  of 
the  piracy  of  a  trade-mark  entirely  npon  the  ground  of 
the  fraud  that  is  committed  when  one  man  sells  his 
own  goods  as  the  goods  of  another ;  and  that  learned 
judge  is  reported  to  hare  said:  "I  own  it  does  not 
aeem  to  me  that  a  man  can  acquire  a  property  merely 
in  a  3ame  or  mark  ;"  and,  in  like  manner,  the  learned 
V.  C ,  whose  decision  I  am  now  reTiewing,  is 
reported  to  have  said  (1  H.  &  M.  287),  **  All  these 
case*  of  trade-mark,  therefore,  tnm  not  npon  a 
question  of  property,  but  upon  this — whether  the  act 
of  the  dait.  is  such  as  to  hold  out  his  goods  a*  the 
goods  of  tbe  pit."  But,  with  great  respect,  this  is  not 
-  quite  ao  accurate  statement.    First,  tbe  goods  of  one 


man  may  be  sold  as  tbe  goods  of  another  withont 
giving  to  that  other  person  a  right  to  complain,  unless 
he  sustains  or  is  likely  to  sustain  from  the  wrongful  act 
some  pecuniary  loss  or  damage.  Thus,  in  tbe  case  of 
Clark  T.  freeman,  11  Bear.  112,  the  eminent 
physician.  Sir  James  Clsrk,  applied  for  an  injunction 
to  restrain  a  chemist  from  publishing  and  selling  a 
quack  medicine  under  tbe  name  of  "Sir  James 
Clark's  Consnmption  Pills;"  but  the  court  refused 
to  iuterfera,  because  it  did  not  appear  that  Sir 
James  Clark  had  sustained  any  pecuniary  injury. 
Secondly,  it  is  not  requisite  for  tbe  exercise  of  the 
jurisdiction  that  then  should  be  fraud  or  impoaition 
practised  by  the  deft,  at  all  The  court  will  grant 
relief,  although  the  deft,  baa  no  intention  of  selling 
his  own  goods  as  the  goods  of  the  pit,  or  of  practising 
any  fraud  either  on  the  pit.  or  the  public.  If  tbe 
deft,  adopts  a  mark  in  ignorance  of  the  plt-'s  exdusiTe 
right  to  it,  snd  without  knowing  that  the  symboU  or 
words  so  adopted  and  used  are  current  as  a  trade- 
mark in  tbe  market,  bis  act,  though  innocently  done, 
will  be  a  sufiicient  ground  for  the  interference  of  tbe 
oonrt,  as  is  plain  from  the  decision  of  Lord  Cottenbam 
in  tbe  case  of  Millingion  r.  Fox,  to  which  I  entirely 
sssent,  and  from  the  learned  V.  C.'s  own  opinion 
the  ease  of  Welch  v.  Knolt,  4  K.  &  J.  747.  Impo- 
sition upon  tbe  public,  occasioned  by  one  man  selling 
his  goods  as  the  goods  of  another,  cannot  be  tbe 
ground  of  private  action  or  suit.  In  the  language  of 
Lord  Thurlow  in  WeMer  r.  WAster,  3  Sw.490  (n.), 
frand  npon  the  public  is  no  ground  for  the  pit. 
coming  to  this  court.  It  is  indeed  tme,  that  unless 
the  mark  used  by  the  deft,  be  applied  by  bim  to 
goods  of  the  same  kind  as  the  goods  of  tbe  pit.,  and  it  is 
in  ileslf  such  that  it  might  bo,  and  was,  mistaken  in  tlie 
market  for  the  trade-mark  of  the  pit,  this  court  will  not 
interfere,  because  there  is  no  invasion  of  the  pit's  littbt ; 
and  thus  the  mistake  of  the  buyers  in  tbe  market, 
under  which  they,  in  fact,  take  the  deft.'s  goods  as  tb« 
goods  of  the  pit,  that  is  to  say,  imposition  on  tbe 
public,  become*  the  test  of  the  property  in  that  trade- 
mark having  been  invaded  and  injured,  but  is  not  the 
ground  on  which  (he  court  rests  its  jurisdiction. 
Tbe  represouUtion  which  the  deft,  is  supposed  to 
make,  that  bis  good*  aro  tbe  good*  of  another  pereon, 
is  not  actually  made  otherwise  than  by  his  appro- 
priating and  nsing  the  trade-mark  which  such  otiier 
person  hss  an  eiclnsive  right  to  use  in  connection  with 
the  sale  of  some  commodity  j  and  if  the  pit  has  an  ex- 
clusive riRbt  so  to  use  sny  particular  mark  or  symbol,  it 
becomes  his  property  for  the  purposes  of  such  application, 
and  the  act  of  the  deft,  is  a  violation  of  such  right  of 
property,  corresponding  with  the  piracy  of  copyright 
or  tlie  infringement  of  a  patent  I  cannot,  tfaerefure, 
assent  to  the  dtetmi  that  thero  is  no  property  in  a 
trade-mark.  It  is  correct  to  say  that  there  is  no  ex- 
clusive ownership  of  the  symbols  wliich  con«tinite  a 
trade-mark  apart  from  the  use  or  application  of  them, 
but  tbe  word  "trade-mark"  is  the  designation  of  marks  or 
symbols  when  applied  to  a  vendible  comm  >dity,  and  the 
exclasive  right  to  make  such  user  or  application  is 
rightly  called  property.  Tbe  true  principle  therelore 
seems  to  be,  that  the  jurisdiction  of  the  court  in  the  pro- 
tection given  to  trade-marks  rests  upon  property,  and  I  hat 
the  court  interferes  by  injunction  because  that  is  the  only 
mode  by  which  such  property  can  be  effectually  pro- 
tected. The  same  things  an  necessary  to  constituta 
a  title  to  relief  in  equity  in  the  case  of  the  infringe- 
ment of  tbe  right  to  a  trade-mark,  a*  in  the  ease  of  the 
violation  of  any  other  right  to  property.  First,  tl|« 
pit  must  prove  that  he  has  sn  exclusive 'right  to  nso 
soms  particular  mark  or  symbol  in  connection  with 
some  manufacture  or  vendible  commodity ;  and, 
secondly,  thst  this  mark  or  symbol  has  been  adopted 
or  is  used  by  the  deft,  so  as  to  prejudice  the  pit'* 
custom  and  injure  him  in  bis  trade  or  business.    But 
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'when  the  ownsr  of  a  tnule-matk  applies  for  an  injunc- 
tion to  restrain  the  deft,  from  injuring  his  prupertj  b; 
■making  falsa  representations  to  the  public,  it  is  essen- 
tial that  the  pit.  should  not,  in  hii  trade-mark,  or  in 
the  bouness  connected  with  it,  be  himself  gniltj  of  an; 
false  or  misleading  representation;  for  if  the  pit. 
makes  aoj  material  false  statement  in  connection  with 
the  property  which  he  seeks  to  protect,  be  loses,  and 
▼erj  justly,  bis  right  to  claim  the  assistance  of  a  court 
of  equity.  The  question  then  arises,  what  amounts  to 
a  material  false  representation  ?  Supposing  a  partner- 
abip  to  hare  been  formed  a  centnry  ago  onder  a  style  or 
firm  composed  of  the  names  of  the  then  partaers,  and 
that  the  partneiahip  baa  been  continued  by  the  admission 
of  new  partners  in  an  nnbroken  series  of  snoceasire 
partnerships  trading  tmder  the  same  original  atyle, 
altbongk  the  names  of  the  present  partners  are 
wholly  different  from  those  in  the  original  firm,  is 
it  an  imposition  on  the  public  that  such  persons  should 
contiooe  to  nss  the  style  or  name  of  tbs  original 
partnership  7  This  qoestion  must  b«  answered  with- 
<mt  any  doubt  in  the  negative ;  for  it  is  competent 
by  the  law  of  England  to  a  partnership  to  adopt  any 
style  or  firm  which  does  not  inrolre  a  claim  to  incor- 
poration, or  the  assumption  of  what  belongs  to  others ; 
and  the  practios  of  the  trading  community  in  this 
nspect  is  so  oommoo  and  general,  that  no  misleading 
«r  the  pnblie  can  resatt  from  it  But  snppose  an 
individual,  or  a  firm,  to  have  gained  credit  for  a  parti- 
cular manufacture,  and  that  the  goods  are  marked  or 
stamped  in  sn£h  a  way  as  to  denote  that  they  are 
made  by  such  person  or  firm,  and  that  the  stsmp 
has  gained  currency  and  credit  in  the  market  and 
become  of  great  value,  could  such  person  or  firm, 
on  ceasing  to  carry  on  business,  sell  and  assign 
the  right  to  use  such  name  and  mark  to  another  firm 
carrying  on  the  same  business  in  a  different  place  ? 
Suppose  a  firm  of  A.  B.  and  Company  to  have  been 
clothiers  in  Wiltshire  for  fifty  years,  and  that  broad- 
cloth marksdthus,  "A.  B.  &  Co.,  makers,  Wilts," 
has  obtained  a  great  repnution  in  the  market,  and  that 
A.  B.  and  Co.,  on  discontinuing  buuness,  sell  and 
transfer  the  right  to  use  their  name  and  mark  to  a 
firm  of  C.  D.  and  Co.,  who  are  clothiers  in 
Yorkshire,  would  the  latter  be  protected  by  a  court  of 
equity  in  their  claim  to  the  exclusive  right  to  use 
the  name  and  mark  of  A.  B.  and  Co.  ?  I  am  of 
opinion  that  no  such  protection  conld  be  given.  It  is 
true  that  the  name  or  the  style  of  the  firm  may  by 
long  usage  become  s  mere  trade-mark,  and  ceaao  to 
convey  any  representation  as  to  the  fact  of  the 
person  who  makes  or  the  place  of  manufacture; 
but  where  any  symbol  or  label  claimed  as  a 
trade-mark  is  so  constructed  or  worded  as  to  make 
or  coDtain  a  distinct  assertion  which  is  false,  I 
think  DO  property  can  be  claimed  In  it ;  or,  in  other 
words,  the  right  to  tbe  exclusive  use  of  it  cannot 
be  protected.  The  sale  of  an  article  stamped  with  a 
false  statement  is  pro  ianto  an  imposition  upon  tbe 
public ;  and  therefore,  in  the  case  supposed,  the  pit. 
and  the  deft  would  be  both  tn  pari  delicto,  which 
is  consistent  with  tbe  many  decided  cases.  Further, 
property  in  a  trade-mark  is,  as  baa  already  been 
observed,  the  right  to  the  exclusive  use  of  some 
mark,  name,  or  symbol  in  connection  with  •  par- 
ticular manufacture,  or  vendible  commodity ;  con- 
sequently tbe  use  of  the  same  mark  in  connection 
with  a  different  article  is  not  an  infringement  of 
such  right  of  property.  If,  therefore,  tbe  trade- 
mark indndes  in  itself  a  clear  and  distinct  descrip- 
tion of  the  commodity  to  which  it  is  afiSxed,  it  is 
not  pirated  by  the  use  of  a  mark  which,  although  in 
other  respects  similar,  does  not  contuo  or  give  tbs  same 
description,  and  which  is  impressed  upon  an  article 
which  is  not  of  tbe  nature  or  quality  so  described. 
These  condosioni  seem  to  follow  iinmedistely  from  the 


very  principle  to  which  a  pit  seeking  protection  for  a' 
trade-mark  appeals.  He  desires  to  restrain  the  deft  fnok 
selling  bin  own  goods  as  the  goods  of  another  pemn ; 
but  if,  by  the  use'  of  the  trade-mark  in  question,  the 
pit  himself  is  representing  and  selling  his  goods  u  the 
goods  of  another,  or  if  his  trade-mark  gives  a  false- 
description  of  the  snide,  be  is  violating  the  rule  upon 
whidi  he  seeks  relief  against  the  deft.  These  obser- 
vations seem  to  apply  to  the  case  now  to  be  decided. 
The  pits,  are  an  English  company,  formed  in  1857, 
with  limited  liability,  for  the  purpoas  of  making  Sod 
selling,  an  aitide  called  leather-cloth.  They  bonght 
the  business  of  an  Americsn  company,  which  ws» 
formed  for  the  purpose  of  carrying  on  Uiis  masnfte- 
tnre  in  New  Jersey,  in  the  United  States  of  America, 
and  at  West  Ham,  in  the  county. of  Easss.  The  name- 
of  that  company  was  "  Tbe  Crockett  Intcmatiooal 
Leathsr-Clotb  Company."  The  original  inventors  and 
manufacturers  of  this  artide,  called  leatbar-doth,  woe 
a  firm  of  "  Crockett  and  Co.,"  in  tbe  United  Sutes  ef 
America ;  who,  upon  tbe  formation  of  the  lotematioDsI. 
Company,  ceased  to  carry  on  •  separate  bosineas  and 
became  shareholders  in  that  company,  bat  have  reaomed 
business,  and  are  manofactorera  of  leather-cloth  is  the 
United  States.  The  lutamational  Company  by  its 
agents  obtained  in  the  month  of  Jan.  1856  an  English 
patent  for  tanning  the  leather  doth  ;  and  having  done 
so,  they  devised  an  elaborate  label,  to  be  attadied  t» 
the  goods  manufactured  by  them ;  which  being  in  a 
oiroolar  form  had  its  circumference  formed  of  the 
words  "Crockett  International  Leather-Cloth  Coi> 
pany,  Newark,"  irith  the  initials  "  N.  J.  U.  S.  A.," 
meaning  New  Jersey,  United  States  of  America, 
and  also  the  words,  "  West  Ham,  Essex,  England.'^ 
These  words  and  letters  formed  the  peripheiy  or  ootsr 
rim  of  the  Ubd.  Within  the  cucle  at  the 
top  is  the  word  "  Excelsior,"  bdow  which  ii  sa- 
eagle  with  expanded  wings,  and  beDeath  the  eaglt 
are  tuited  these  words,  "  Crockett  and  Co.'s  Tanned 
Leatber-Clotb,  Patented  Jan.  S4,  1856,  J.R.  and  C.P. 
Crockett,  manufacturers.*  The  Intamataond  Leather- 
Cloth  Company  carried  on  bosiness  as  leather-doth 
manufacturers  both  in  tbe  United  States  and  in  Eogr 
land  until  May  1857.  They  used  the  stamp  or  label 
which  has  been  described  as  a  trade-nuu-k,  affixing  it 
to  the  goods  which  they  manufactntcd.  In  May  18S7: 
the  pita.'  company  was  incorporated,  and  the  Inter* 
national  Company  sold  to  it  and  assigned  to  the  pits, 
tbe  business  carried  on  by  them  at  West  Ham,  together 
with  tbe  English  letters  patent,  with  full  power  asi 
authority  to  use  all  and  singular  the  trade -marks  that 
had  been  used  by  the  Interuationd  Company  in  their 
business  in  England.  From  tbe  time  of  this  sale  the 
pits,  have  carried  on,  and  now  cany  on,  at  Wast  Hso, 
the  mannfactnre  of  leatber-clotb,  according  to  the 
process  originally  introduced  by  Crockett  and  Co.;  and 
they  have  constantly  used  tbe  trade-mark  which  has 
been  described,  stamping  it  on  thdr  goods  of  the 
first  quality.  In  Aug.  18C1  tbe  defls.  were  isoof- 
porated  for  the  pnrpose  of  carrying  on  the  msnni 
facture  and  sde  of  leather-doth ;  and  they  have  used 
as  a  trade-mark,  on  goods  made  by  them  of  the  first 
qndlty,  a  stamp  or  label  which  certainly  appears  to 
have  been  formed  upon  the  model  of  the  pita.' 
trade-mark.  They  do  not  make  use  of  tbe  word 
"patented,"  nor  do  they  call  their  leather-doth 
"  tanned."  But  it  is  unnecessary  to  pnrsoe  the  inqiiiy 
as  to  difference  or  identity,  for  I  will  assume,  for 
the  purpose  of  this  dedsion,  that  there  is  so  moch 
designed  similuity  as  would  induce  the  court  to  grant  an 
injunctionif  the  pits.'  title  ware  free  from  objeotioD. 
The  V.  C's  words,  as  reported  1  H.  &  U.  SS9,  sre : 
"  I  hold  that  the  pits.,  having  purchased  tbe  bosineas, 
are  perfectly  entitled  to  uae  tbe  trade-mark  fonnerll 
used  by  their  vendors."  Now  the  pits.'  labd  or  trade- 
mark contains  the  following  sssertioiu  or  reprtssatsr 
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tioDs :   fint,  that  the    articles  ao  stamped  an  the 
.goods  of    the  Crockett  Intematioaal    Leather- Cloth 
•Company;  aeeondlj,    rhat  tliey    hare  been   made   or 
manufactured  bf  J.  R.  and  C.  P.  Crockett;  thirdly, 
that  they   are   tanned   leather-cloth  ;     fourthly,  that 
'the  articles  are  patented  by  the  patent  obtained  in 
Jan.  1856 ;   and,  lastly,  that  they  were  made  in  the 
United  States  of  America,  or  at  West  Ham,  in  England. 
JSach  of  those  statements  or  representations  is  nntrue, 
when  applied   to  the  goods  made   and   sold   by   the 
pits.     Of  those  several  ontme  atatements  the  most 
material  are  the  false  representations  made  by  the  pits.' 
trade-mark  that   erery  piece  of  cloth  so  stamped   or 
iitanded  is  tanned  and  is  included  in  the  patent  of  Jan. 
1856,  which  was  ■  patent  for  tanning  leather-cloth ; 
I  whereas    it   is    clear,    upon    the  evidence,    that  the 
goods  made   and    sold  by  the    pits,  are  not   tanned 
unless    specially  ordered     to     be    so,    and    that,    to 
"the  great  bulk  of    the  pits. '  manufacture,  the  words 
"  tanned "     and    "  patented  "    are   unduly    applied. 
The  V.  C.  is  reported  to  have  said  on  this   point: 
"^It  seems  to  me  that  everybody  who  takes  up   an 
article  of  this  kind  knows  whether  it  is  tanned  or  not. 
Therefore,  when  it  said  '  tanned  leather-cloth  patented,' 
it  cannot  be  made  to  represent  that  it  is  tanned."     If 
those  are  the  words  of  the  V.  C,  bis  Honour  means 
to  say  that  any  buyer  of  ordinary  discernment  woald 
perceive  that  the  doth  was  noc  tanned,  and  therefore 
-would  not  be  deceived  by  the  statement  that  it  was. 
That  is  not,  however,  the  fact ;  for  the  tanning  might 
liave  been  applied  on  that  side  only  which  was  cevered 
<<>y  the  compositbn.     But  I  cannot  consede,  as  a  rule 
■either  of  morality  or  equity,  that  the  plis.  are  not  an- 
swerable for  a  falsehood,  because  it  may  be  so  gross  and 
palpable  that  no  one  ia  likely  to  be  deceived  by  it     If 
there  be  a  wilfully  false  statenient,  I  will  not  stop 
<to  inquire  whether  it  be  too  gross  to  mislead.     The 
v.  C.  put  the  case  of  Morrison's  Pills,  and  concludes 
that  the  present  manufacturer  of  that  medicine,  though 
not  bearing  the  name  of  Morrison,  would  be  protected 
ia  the  exclusive  use  of  the  appellation  ;  and  rightly  so, 
because  the  words  "  Morrison's  Pills  "  have  become  the 
name  of    the  thing  sold,    in   the  same    manner   as 
~"  James's    Powder "     is  the   name  of   a    celebrated 
jDadidne    invented    by    Dr.  James  nearly  a  century 
ago,    and     so     the     words    Mackintosh,     Brougham 
and    Wellington    are    the     designations    of   different 
.articles.     So,  in  the  present    case,  the  article  made 
or  sold  by  the   pits,  might   be   properly  called   and 
cold  by  them  as  "  Crockett's  leather-cluth,"  for  that 
baa  bwome  the  proper  designation    of    the    mano- 
/aetare.      The    V.  C.    is    apprehensive    that,  if  he 
-nfnses  the  pits,  relief,  be  must  hold  that,  where  the 
-name  of  a  deceased  partner  is  continued  in  the  firm 
by  his  surviving  partners,  they  would  be  guilty  of  a 
tfniad  npon  the  public.     To  continue  the  old  style  of  a 
drm  is  a  very  different  thing  from  making  false  repre- 
•eotstions  with  respect  to  a  vendible  commodity  iu 
-order  to  give  it  greater  value,  and  to  create  a  greater 
demand  for  it  in  the  market.    The  pits,  impose  upon 
(ha   publie  by  selling  goods,    which   are  in    reality 
tnannfacttired  by  themselves  at  West  Ham,  as  being 
the    goods  of   the    Crockett   International    Lentlxr- 
43Ioth  Company,  and  as  having  been  manufactured  by 
Maasrs.  Crockett,  who  were  the  original  inventors  and 
nuuiafaetnren ;    and  further,  they  dsacribe  their  nn- 
tanned  goods  as  being  tanned,  and  protected  by  the 
patent  which  has  not  yet  expired.     Their  request 
is   to  be  protected,   and   therefore  justified,  in  con- 
tinuing to  make  these  untrue  statements  to  the  public 
in    order   to  secure  a  monopoly  for  their  commodity. 
There  is  a  homely  phrase  long  current  in  this  court, 
that  a  ph.  must  come  into  equity  with  clean  hands ; 
that  is  not  so  with  the  present  pits.,  whose  ease  is  con- 
^lemned   by  the  principles  to  which  they  appeal.    I 
tnnat,   therefore,    with    great    respect,   but    witliout 


hesitation,  reverse  the  decree  of  the  V.C,  and  diamiss 
the  bill  of  the  pits. ;  but,  as  I  do  not  approve  of  the 
conduct  of  the  defta.,  I  dismiss  it  without  costs.  The 
deposit  will  be  returned. 

Solicitor  for  the  pits.,  J.  Murrag. 

Solicitors  fox  the  defts..  Combe  and  Waimaright. 


Nov.  2,  3,  attd  Dee.  21. 
(Before  the  Lord  Chahobllor  (Westbnry.) 

Hall  v.  Babbows. 
Trade-mark — PartnerMp  aseeU—GoodaUl  of 
partntnlUp—  Valuation. 
By  parlnerMp  artioUe  it  teat  provided  that,  on  th» 
deatft  of  a  partner,  the    tttrvipor    thould    have 
the    option  of  taking    the  partnerihip  slock,  o» 
paging  to  Ihe  pereonal  repreeentative$  of  the  deceased 
partner  the  value  of  his  share: 
Held,  that  the  goodvill  of  the  business,  and  also  a 
trade-mark  which  had  been  used  by  the  partnership, 
ought  to  be  included  ia  the  valuation. 
The  true  ground  of  the  jurisdiction  of  the  court,  in 

die  protection  of  trade-marks,  is  properly: 
A  trade-mark,  consisting  of  the  iniUals  of  the  first 
maitufacittrers  of  the  goods,  may  in  the  course  of  lime 
become  a  mere  mark  ofqualily,  vithout  implying  a 
guarantee  that  the  goods  are  still  manufactured  by 
the  same  traders.  Stteh  a  mark  mil  be  protected 
by  the  court  on  the  ground  of  property,  even  in  the 
absence  of  fraud.  Such  a  mark  is  also  valuable 
property  of  a  partnership,  and  may  be  sold  along 
mith  Ihe  partnership  assets. 
On  a  sale  or  v<Uuation  of  partnirship  assets,  Ihe 
goodwill  of  the  partnership  ought  to  be  included 
as  a  distinct  sulg'eet  of  vcUue,  on  the  footing 
that  the  continuing  partner,  if  he  be  not  the  pur- 
chaser, shall  not  be  restraint  from  setting  up  the 
same  business. 

This  was  an  appeal  from  ■  decision  of  the  M.  B., 
reported  8  L.  T.  Rep.  N.  8.  2!i7. 

From  that  report  and  the  statements  contained  in 
his  Lordship's  judgment,  the  facts  of  the  case  fully 
appear. 

The  M.  R.  held  in  substance  that,  whilst  the  cir- 
cumstances of  the  case  rendered  it  expedient  that  a 
sale  of  the  business  should  take  place  as  prayed  by  the 
pita.,  the  ezecators  of  a  deceased  partner,  the  trade- 
mark, which  was  a  personal  and  not  a  local  tradi'- 
mark,  remained  the  sole  property  of  the  deft.,  the  sur- 
viving partner,  and  was  not  to  be  included  in  the 
valuation. 

The  Attorney-General,  Sdwyn,  Q.  C.  and  Eddis, 
supported  the  appeal  on  behalf  of  the  pits. — Their  con- 
tention was,  that  the  trade-mark  followed  the  business 
and  devolved  with  it ;  that  it  had  ceased  to  be  per- 
sonal, and  was  now  only  used  as  a  mark  of  a  par- 
tienlar  sort  of  manufacture,  and  hence  that  the  nse  of  the 
brand  was  part  of  the  partnership  assets.  The  trade- 
mark was,  in  fact,  analogous  to  goodwill.  The  sale 
ought  to  be  made  of  tlie  whole  business  together, 
including  the  goodwill  and  the  trade-mark,  as  a  going 
concern.     They  cited 

Motley  r.  Doimman,  3  M.  &  C.  1 ; 
Churton  v.  Douglas,  Johns.  174; 
Soberlson  v.  Quiddinglon,  28  Bear.  529; 
The  Leather- Cloth  Company   v.  The  American 
Leather- Cloth  Company,   1   H.  &  H.  271  ;  S 
L.  T.  Rep.  N.  S.  829. 
Uobhouie,  Q.  C.  and  Fischer  were  for  the  defts. — 
Upon  the  construction  of  the  articles  of  partnership, 
neither  the  goodwill  nor  the  trade-mark  were  indnded 
in  the  provisions  respecting  sale  : 
Farr  v.  Fearee,  3  Madd.  74  ; 
nallv.  Hall,  20  Beav.  139; 
Wedderburn  v.  Wedderbam,  22-SesT.  84. 
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Tlie  goodwill  wu,  in  fact,  rescrred  to  the  defU,  who 
Imd,  by  the  arlicles,  an  option  to  parcluM ;  and  if  not, 
in  Uw,  it  foiined  no  part  of  tbo  partnsTsliip  assets : 

Crutiotllr.  /.ye,  17  Ves.  335  ; 

Cook  T.  CoUmgrUgt,  Jac.  607  ; 

Hammond  T.  Louglat,  5  Ves.  539. 
A  trade- mark  is  not  pioperty,  altbongh  the  owner  of  it 
may  be  protected  against  fraud : 

CuUint  Company  t.  Bivwn,  3  K.  &  J.  423  ; 

lAatker-Clolh  Compaug  t.  American  Company 
(fibi  tupra"); 

Perry  y.  Trurjui,  6  Bea».  66; 

Singleton  T.  Bolton,  3  Dong.  393. 
[Tbe  Louu  Chascbllob  refeired  to 

Millmgton  r.  Fox,  3  M.  &  Cr.  338.] 
The  distinction  between    local    and    personal  trade- 
muks  has  been  recognised  in  tbe  following  cases : 

Motiey  T.  Downmon  (uit  eupra) ; 

Ex  parte  Thonutt,  2  M.  D.  &  D.  292 ; 

Hopkau  T.  UUcheock,  32  L.  J.,  N.S.,  154,  C.  P.; 
8  L.  T.  liep.  N.  S.  204. 
They  farther  cited 

SoulAem  t.  Iloa,  Pop.  143; 

Blanchmrd  T.  UUl,  2  Atlc  484 ; 

LewU  T.  Langdon,  7  Sim.  421; 

H'ebtter  v.  Wehler,  3  Sw.  490  ; 

Tudor's  L.  C.  on  Mer.  Law,  313. 
The  Attom^-General,  in  reply,  referred  to 

Smith  T.  Everett,  27  BeaT.  446 ; 

MeUershr.  Keen,  27  BeaT.  236  (n.) ;  28  Bear.  453 ; 

Cook  T.  CoUtngriiige,  27  Bear.  456  ; 

Bradbmy  y.  Vickem,  27  Bear.  53. 
His  LOBOSRIP  reserved  judgment. 
i>e<!.21. — The  Lord  Chancellor. — Bytbe  article* 
of  partnership  between  tbe  deft.  Mr.  Barrows  and  tbe 
late  Mr.  Joseph  Hall,  dated  the  3rd  May  1847,  it 
was,  in  eBfect,  prorided  that  in  case  either  of  the 
partners  should  die  during  the  partoersbip,  and  should 
not  nominate  a  son  to  succeed  him,  the  sorriTing 
partner  sboold  bar*  the  option  of  taking  to  bimself  all 
the  stock  belonging  to  the  partnership  on  paying  to 
tbe  personal  represantatires  of  the  partner  so  dying  the 
amonnt  or  rain*  of  the  share  of  such  deceased  partner. 
It  is  clear  that  the  word  "  stock  "  includes  all  that  the 
articles  declare  should  constitute  the  capital  of  tbe 
partnership,  and  which  capital  the  articles  state  was  to 
cnmprise  da  ironwork;,  with  the  bouses,  laiids,  mines, 
and  premises  adjoining  and  belonging  to  the  partner- 
ship, including  tbe  machinery  and  apparatus  attached 
thereto,  and  the  stock-in-trade,  implements,  tools  and 
other  property  belonging  to  the  business.  Tbe  part- 
ner^bip  expired  by  effluxion  of  time  on  the  7th  May 
1858,  but  the  business  was  carried  on  by  tbe  deft, 
and  Mr.  Hall  down  to  tbe  death  of  tbs  latter  in  Jan. 
1862,  on  tbe  same  terms  and  in  tbe  same  manner  as 
before,  withoat  any  new  articles  or  agreement.  This 
bill  has  been  filed  by  the  executors  of  Ur.  Hall  for  an 
account  of  tbe  partnership  dealings  and  transac- 
ions,  and  it  praya  that  the  partnership  business,  and 
all  the  stock,  goodwill,  property  and  effects  thereof 
may  be  sold  under  the  direction  of  tbe  court.  The 
M.  B.  has  directed  a  sale  of  tbe  ironworks  busineu, 
goodwill  and  property  of  tbe  partnership  as  a  going 
concern,  and  he  baa  appointed  a  manager  to  continae 
and  conduct  the  business  in  tbe  meanlime.  It  was 
stated  at  the  bar  that  this  sale  was  directed  as  the 
Iieit  mode  of  ascertaining  tbe  ralne  of  tbe  property, 
and  that  it  was  not  intended  to  deprive  the  sur- 
Tiring  partner  of  bis  right  to  take  tbe  share  of  the 
deceased  partner — a  right  which  he  is  desirous  of 
exercising ;  but  I  cannot  understand  how  a  sale  can 
be  Dsed  merely  far  the  purpose  of  sacertaining  the 
Talne.  If  it  be  intended  to  make  tbe  surriTing 
partner  outbid  every  other  offer,  great  and  unjust 
exaction  may  be  tbe  result ;  and,  on  the  other  hand, 
if  the  object  of  the  sale  be  known,  tonu  fide  biddera 


will  not  be  likely  to  attend,  and  the  purpose  of  the- 
sale  will  be  entirely  frustrated.  Inasmucb,  theiefon, 
as  tbe  pits,  are  willing  that  tbe  deft,  ahall  bay  tbe 
slock  at  a  valuation,  and  as  the  deft,  by  bis  couimI 
has  given  an  undertaking  to  tbe  court  that  ha  will. 
purchass  all  that  the  oonrt  shall  find  to  he  tbe  >tock 
of  tbe  partnership,  at  such  prices  as  tbe  court  shall' 
fix  to  be  the  value,  I  must  direct  that  the  value  of 
tbs  property  shall  be  ascertained  in  cbambtrs  in  the 
usual  manner.  Bat  the  deft,  objects  that  tbe  goodwill 
of  the  business,  and  also  a  certain  trade-mark  used 
by  the  partnership,  ought  not  to  be  included  in  the 
valuation.  The  M.  B.  was  of  opinion  that  the  good- 
will must  be  included  in  the  sale,  but  that  tbe  trade- 
mark could  not  be  sold.  The  orcninstances  attending 
the  trade-mark  are  these:  — The  ironworks  in 
question  were  in  tbe  year  1836  carried  on  by 
the  testator  Joseph  Hall,  tbe  deft.  Barrows,  snd 
one  Bichard  Bradley,  in  pirtnership,  under  the  firm 
of  Bradley,  Barrows  and  Hall.  In  tbe  year  184+ 
Bradley  retired,  and  one  John  Joseph  Bramab' 
became  a  partner,  and  a  new  partnership  was- 
formed  under  the  style  of  Bramab,  Barrows  and  Hall. 
This  continued  till  the  death  of  Hr.  Bramab  in  1847, 
when  a  new  partnership  was  formed  tmdsr  tbe  styla 
of  Barrows  and  Hall.  Tbe  business  of  these  several 
partnerships  was  eztanaive,  and  th*  firm  of  Bradley, 
Barrows  and  Hall  began  by  marking  all  or  tbe  greater 
part  of  tbe  iron  maniJactured  by  them  with  a  particalst 
mark  or  brand,  consisting  of  the  letters  B.  B.  H.  slA 
a  crown,  the  letters  being  tbe  initials  of  the  partner- 
ship firm.  Tbe  nse  of  this  trade-mark  waa  continui 
by  the  two  suoeaeding  partnerships,  and,  as  I  ooUcctr 
was  used  by  the  manager  appointed  by  th*  court. 
Tbe  iron  being  of  superior  quality,  the  mark  or  brand 
has  become  well  known  in  tbe  nwrket,  and  the  right 
to  use  it  is  represented  as  now  being  of  coosidersble 
value.  The  M.  B.  in  bis  judgment  has  entered  at 
some  length  upon  tbe  subject  of  trade-marks.  If  b 
understand  him  rightly,  his  Honour  baa  divided  trade- 
marks into  local  marks,  i.e.,  marks  which  indicaU  that 
the  articles  branded  were  made  at  a  particular  plaot, 
and  personal  marks,  i.e.,  marka  which  express  that 
tbe  article  braaded  ia  made  by  a  particular  pertoD  or 
firm.  Tbe  M.  B.  is  of  opinion  that  tbe  right  to  nie- 
looal  trade-marks  may  be  sold  with  tbe  manufactory 
or  works  to  which  sncb  marks  refer ;  but  that  tbe 
right  to  nse  personal  trade-marks  oaght  not  to- 
be  aold,  because  tbe  use  of  them  by  any  other 
person  than  tbe  person  denoted  by  tbe  trade- 
mark would  bo  a  false  representation  to  tbe  pnWio. 
But  it  must  be  home  in  miiul  that  a  nam^  although 
originally  the  name  of  the  first  maker,  may  in  time 
become  a  mere  trade-mark  or  sign  of  quality,  ana 
oease  to  denote,  or  to  be  correot  as  indicating,  that  any 
particular  person  is  tbe  maker.  In  many  cast*  a 
name  once  affixed  to  a  manufactured  article  coutiDoes- 
to  be  used  for  generations  after  tbe  death  of  the  mdi- 
vidual  who  first  affixed  it.  Ia  such  cases  the  nsme 
is  either  accepted  in  the  market  as  a  brand  of 
quality,  or  it  becomes  tbe  denomination  of  the  com- 
modity itself,  and  is  no  longer  a  representation  that 
the  article  i*  the  mannfactore  of  any  particular  person. 
Tbe  case  of  itillington  ▼.  Eox  afiiirds  an  example  of 
the  manner  in  which  the  name  of  the  original  manu- 
facturer, being  branded  on  the  article  made,  '««•"'*' 
in  time  a  mere  indication  of  the  quality.  In  th«' 
case  the  word  "  Crowley  "  and  tbe  words  "  Crowley 
MiUington  "  had  been  used  for  a  great  many  /•"•[T 
the  first  by  a  person  named  Crowley,  who  invented 
a  particular  mode  of  mannfactnring  steel  more  th»n 
a  century  ago,  and  th*  words  "  Crowley  MilliDgton 
by  a  firm  of  Crowley  and  MiUington  who  """•^JJ 
bim— as  brands  or  marks  on  tteel  roannfacture* 
by  them  respectively.  The  bill  wss  file*  V 
two    person*    of    the    name   of    MiDington,  wt» 
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Men  descaadants  of  tbg  original  lliUington,  and 
who  xtsti  the  same  mode  of  mannfaetaring  steel, 
-and  the  nme  marki  or  brands  of  "  Crowley " 
and  "  Crowlej  MiUingtoo.''  It  appeared  that  the 
-defta.  had  used  the  marks  in  ignorance  of  the  e;ti9tence 
c(  the  pita.'  firm,  and  of  the  origin  of  the  marks  them- 
-seWea,  believing  them  to  be  marks  used  nnirereallj  in 
the  steel  trade  ;  bat  a  perpetual  injunction  was 
.granted  on  the  ground  that  the  pits,  were  entitled  to 
"the  exoJnsire  use  of  the  marks  in  question.  This  case 
not  onlj  shows  how  the  name  of  the  first  maker  may 
-become  a  mere  sign  of  quality,  but  is  very  important 
as  establishing  the  principle  that  the  jnrisdiction  of 
Ibis  court  in  the  protection  of  trade-marks  rests  on 
.property,  and  that  fraud  in  the  deft,  is  not  necessary 
Yor  the  exercise  of  that  jurisdiction.  In  the  present 
-case  it  appears  to  me  to  be  clear  thatthebraod  introduced 
fay  the  original  partnership  in  1836,  and  which  has 
-ever  since  been  used,  consisting  of  the  three  initial 
•letters  B.  B.  U.,  surmounted  by  a  crown,  has  become 
and  now  is  a  mere  trade-mark  or  symbol,  and  is  no 
longer  recognised  or  passes  current  in  the  market,  if  it 
-«rer  did  so,  as  a  guarantee  or  representation  that  the 
goods  so  marked  are  the  manufacture  of  the  original 
fiartnership  of  Bradley,  Barrows  and  Hall.  If  it  were 
not  so,  the  firm  of  Hall  and  Barrows  would  not  hare 
been  entitled  to  use  those  initiaU,  which  they  had  done 
■aa  matter  of  right ;  and  this  case  mast  be  determined 
on  the  assumption  that  their  partnership  was  so  en- 
•titled.  The  distinction  between  a  name  and  a  trade-oiark 
must  be  obserreil.  It  may  be  true  that  if  a  name 
impressed  upon  a  vendible  commodity  passes  current 
in  the  market,  not  as  an  indicium  of  quality,  but  simply 
-as  a  statement  or  assurance  that  the  commodity  has 
.been  mannfactured  by  a  particular  person,  the  conrt 
would  not  sell  and  transfer  to  another  person  the 
'light  to  nse  the  name  simply  and  without  addition  ; 
but  if  the  court  sold  the  business  or  manufactare  car- 
ried on  by  the  owner  of  the  name,  it  would  give  to 
the  purchaser  the  right  to  represent  himself  as  the 
successor  in  business  of  the  first  maker,  and  in  that 
-character  to  use  the  name.  But  in  the  case  belore  me 
it  is  dear  that  the  letters  which  fonn  the  trade-mark 
in  question  have  ceased  to  be  the  initials  of  the  part- 
Jiership  firm  since  the  beginning  of  the  year  1847, 
when  the  new  style  of  Barrows  and  Hall  was  adopted. 
How  the  new  partnership  of  Barrows  and  Hall  acquired 
the  right  of  using  the  brand  does  not  appear  ;  but  the 
jnark  must  bare  been  used  by  them  and  must  hare 
been  current  in  the  market  as  a  brand  of  quality, 
and  not  aa  indicating  that  the  iron  was  manufactnrod 
hf  the  original  firm.  In  fact,  there  is  no  eridence 
-that  the  mark  was  ever  current  or  accepted  m  the 
market  as  a  representation  «f  the  persons  who  mann- 
'factored,  or  of  the  place  of  manufacture,  or  in  any 
other  manner  than  as  a  brand  of  quality.  It  is 
■easy  to  see  how  the  name  of  a  mannfacturer  may 
become  merely  a  sign  of  good  quality.  Jt^o  donbt  when, 
at  the  opening  of  the  Bloomfield  ironworks  by  the 
original  firm  of  Br-idley,  Barrows  and  Hall,  in  the 
jear  1836,  the  iron  made  at  the  works  was  sent  into 
the  market  branded  with  their  initials,  its  quality 
attracted  attention  and  gained  credit  and  ootoriely  for 
the  brand;  and  the  excellenee  ofitbeiroii  and  the 
brand  being  thus  associated,  buyers  wodld  inquire  for 
-the  iron  so  branded,  and  make  pnrcbases  in  the  market, 
(dying  on  the  reputation  of  the  brand  without  in- 
•quiring  into  its  origin  or  its  meaning.  There  is 
nothing  in  the  answer  or  eridence  to  show  that  the 
iron  marked  with  these  initials  has,  or  ever  had, 
acquired  its  reputation  in  the  market  from  the  fact  that 
it  was  beliered  to  be  the  actual  manafactnre  of  one  of 
tile  two  original  firms.  If  I  were  to  adopt  the  dis- 
tinction drawn  by  the  M.  R.  between  local  and  per- 
•onal  trade-marks,  I  slionld  be  more  inclined  to  treat 
,iiu»  mark  as  incident  to  the  ponession  of  the  Bloom- 


field  Ironworks ;  for  it  has  been  nsed  by  the  successiro 
owners  of  those  works,  and  seems  to  haYs  been  used  by 
the  last  partnership  in  no  other  right.  In  this  respect 
the  present  case  resembles  that  of  ifotla/  r.  Dountium. 
But  it  is  unnecessary  to  pursue  this  further ;  for  I  am 
of  opinion  that  these  initial  letters,  surmounted  by  a 
crown,  have  become,  and  are,  a  trade-mark  properiy 
so  called,  >'. «.  a  brand  which  has  reputation  and 
currency  in  the  market  as  a  sign  of  quality ; 
and  that,  as  such,  the  trade-mark  is  a  valuable 
property  of  the  partnership,  or  an  addition  to 
the  Bloomfield  Works,  and  may  be  properly  sold 
with  the  works,  and  properly  included  as  a  distinct 
subject  of  value  in  the  valuation  to  the  surviving 
partner.  It  must  be  recollected  that  the  ques- 
tion before  roe  is  simply,  whether  the  right  to  use  th« 
trade-mark  can  be  ,sold  along  with  the  btuiness  and 
ironworks,  so  as  to  deprive  the  surviving  partner  of 
any  right  to  nse  the  mark  in  case  he  should  set  np  a 
similar  business.  Nothing  that  I  have  said  was  in- 
tended to  lead  to  the  conclusion  that  the  business  and 
iron-works  might  be  put  up  fur  sale  by  the  court  in 
one  lot,  and  the  right  to  use  the  trade-mark  as  a 
separate  lot,  and  that  one  lot  might  be  sold  and  trans- 
ferred to  one  person,  and  the  other  to  another.  The 
case  requires  only  that  I  should  dedde  that  the 
exclusive  right  to  this  trade-mark  belong:)  to  the  part- 
nership as  part  of  its  property,  and  might  be  sold  with 
the  business  and  works ;  and  that,  as  it  might  be  so 
sold,  it  must  be  included  in  the  valuation  to  the 
surviving  partner.  It  has  been  pressed  upon  me,  on 
the  part  of  the  deft.,  that  there  is  no  property  in  a 
trade-mark,  and  that  the  right  to  relief  is  merely 
personal,  founded  on  the  fraud  that  is  committed  when 
one  man  selU  his  own  goods  as  the  goods  of  another. 
It  is  true  that  the  cases  contain  expressions  by  eminent 
judges,  that  there  is  no  property  in  a  trade-mark, 
which  must  be  understood  to  mean  that  there 
can  be  no  right  to  the  exclusive  ownership  of  any 
symbol  or  mark  universally  in  the  abstract  Thus 
an  ironfonnder,  who  uses  a  particular  mark  for  his 
manufactures  in  iron,  could  not  restrain  the  use  of  the 
same  mark  when  impressed  npon  cotton  or  woollen 
goods  ;  for  the  property  in  a  trade-mark  consists  in  the 
exclusive  right  to  the  use  of  that  mark  as  applied  t» 
some  particnlar  manufacture.  Nor  is  it  correct  to  say, 
that  the  right  to  relief  is  founded  on  the  frand  of  the 
defc,  as  appears  by  the  case  of  MiOinglon  v.  Fox 
already  referred  to.  Imposition  on  the  public  is 
indeed  necessary  for  the  plt.'s  title,  hut  in  this  u.iy 
only,  that  it  is  the  test  of  the  invasion  by  the  deft,  uf 
the  pit's  right  of  property ;  for  there  is  no  injury 
dons  to  the  pit  if  the  mark  nsed  by  the  deft,  be  not 
such  as  may  be  mistaken,  or  is  likely  to  be  mistaken, 
by  the  public  for  tbe  mark  of  the  pit.  But  the  true 
gronnd  of  the  court's  jnrisdiction  is  property.  The 
remaining  question  relates  to  the  goodwill  of  the 
business.  I  agree  with  the  M.  R.  that  the  goodwill 
ought  to  be  included  in  any  sale  or  valuation  as  a 
distinct  subject  of  value,  but  I  think  it  necessary  that 
the  direction  to  value  the  goodwill  should  b«  accom- 
panied by  a  declaration  defining  what  is  meant  by  the 
"goodwill,"  at  least  ne;;atively — that  is  to  say,  a  decla- 
ration that  the  goodwill  is  to  be  valued  upon  the  prin- 
ciple that  the  surviving  partner,  if  he  be  not  the 
purchaser,  shall  not  be  restrained  from  setting  up  the 
same  description  of  business.  No  such  restriction  could 
be  placed  on  the  surviving  partner  if  the  sals  were  made 
to  a  stranger ;  but,  even  without  any  such  restriction, 
there  may  he  a  subject  of  value  denoted  by  the  term 
"  goodwill"  that  ought  to  be  taken  into  account  in  making 
the  valuation.  The  result  therefore  is,  that  I  rererse  the 
decree  of  the  M.  R. ;  and,  inasmuch  as  the  deft,  the  sur- 
viving partner,  has  by  his  counsel  snbmitted  and  agreed 
to  accept  and  fike  all  the  stock  belonging  to  the  part- 
norship,  according  to  tbe  constiiustfonwbich  the  conrt 
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almll  put  opon  the  word  "stock,"  I  direct  that  tbt 
order  for  aale  made  by  the  M.  R.  be  revened.  I  declare 
that  the  words  "  stock  belonging  to  the  partneniLip  " 
include  and  denote  the  partnership  business  and  the 
iroanorki,  with  all  the  houses,  lands,  mines  and  pre- 
mises adjoining  and  belonging  to  the  partnership,  to- 
gether with  the  machinery  and  apparatus  attached 
thereto,  and  all  the  stock-in-trade,  implements,  tools, 
and  other  property  belonging  to  the  business;  also 
that  the  exclusive  right  to  use  the  trade-mark  of  the 
partnenbip  is  part  of  the  property  of  the  partnership, 
and  ought  to  be  included  in  the  Talnation;  and  that 
the  goodwill  of  the  bnsiuess  of  the  partnership  ought 
also  to  be  ralued,  and  that  the  same  is  to  be  Talaed  on 
the  footing  of  the  surrinng  partner  being  at  liberty  to 
aet  up  and  carry  on  the  same  business  as  that  of  the 
partnership.  With  these  declarations,  I  refer  it  to  the 
Judge  in  chambers  to  make  the  valuation  accordingly, 
as  of  a  going  concern,  with  all  necessary  directions.  Let 
the  deposit  be  returned,  and  the  costs  of  the  rehearing 
of  all  parties  b«  coats  in  the  cause. 

Solicitors :  for  the  pits.,  Sluirpe,  Jaet$o»  and  Co., 
agents  for  Jti/lai»d  and  Murtinmm,  Birmingham;  for 
thedefts.,  Comlit  and  IFatnicr/^At,  agents  for  CoUieott 
and  Canning,  Dodley.     

A'ov.  16  and  Dee.  21. 
(Before  the  Lono  Ciiai(CEi,i,OR  (Wastboiy.) 
The  Eabl  op  Portahuciotox  v.  Damer. 
WiU — Construction — Priorilg  of  ekargu — 
£zontration. 
Tettator  deuited  ki$  R,  eitnle  to  D.  in  tail  tnalt, 
tuhfect  neverUuUu  and  charged  vith  the  pagmtnt 
of  certain  annuiliei.      He  thai  directed  that  the 
residue  of  his  estate  should  be  considered  and  made 
a  primary  Jimd  for  the  payment  of  his  debts  and 
the  seoeral  legacies  given  by  his  will;  and  thai  "his 
R,  estate,  theninbe/ore  devised,  stdiject  as  aforesaid, 
to  the  eaid  D.  md  the  lieirs  mate  of  his  body," 
should  not  be  liable  to  pay  the  debts  and  legacies, 
tmless  A«  residme  should  prove  of  insufficient  value 
(which  twmedout  to  be  the  case)  : 
Seld,  that  the  anmuities  were  a  charge  upon  tht  R, 
estate,  in  priority  to,  and  not  pari  passu  with,  the 
dAts  and  legacies. 
Testator  directed  his  trustees,  out  of  the  proceeds  of 
the  sale  of  his  residuary  real  estate,  to  pay  the 
legacies  given  by  his  wUl  and  every  legacy  to  be 
given  by  any  codtcil  thereto,  unless  a  contrary  direc- 
tion should  be  expressed  in    such   coiiciL     fly  a 
codicil  he  gave  to  B.  an  annuity,  also  a  sum  for  the 
purchase  of  a  house,  and  directed  this  to  be  done 
"out  of  his  estates  in  Ireland."    All  the  testator's 
estates,  including  the  11.  estate,  were  ia  Ireland: 
Beld,  that  the  R.  estate  was  not  exonerated  from  the 
charge  of  this  annuity. 

The  late  Earl  of  Portarlingtoo,  the  testator  in  this 
eaoM,  by  his  will  dated  the  Uth  April  1844, 
after  bequeathing  certain  legacies,  deviaed  and  be- 
queathed his  freehold  estate,  called  or  known  by 
the  name  of  the  Boscrea  estate  in  Ireland,  to 
and  to  the  use  of  Col.  George  Lionel  Dawson 
pamer,  and  the  heirs  male  of  his  body,  but  sub- 
ject nevertheless  and  charged  and  chargeable  with 
the  payment  of  certain  annuities  therein  mentioned. 
Testator  then  proceeded  as  follows:  "And,  I  do 
hereby  direct  that  the  residue  of  my  estates  herein- 
after devised  shall  be  considered  and  made  the  primary 
fund  for  the  payment  of  my  debts,  and  the  several 
legacies  given  by  this  my  will,  and  that  my  Roscrea 
estate  hereinbefore  devised,  subject  as  aforesaid,  to  the 
•aid  G.  L.  Dawson  Darner,  and  the  hein  male  of  his 
body,  shall  not  bf  subject  or  liable  to  the  payment  of 
the  said  debts  and  legacies  nnless  the  said  rosidne  of 


my  estates  hereinafter  specifically  bequeathed  for  thois 
purposes  shall  prove  of  insufficient  value." 

Testator  further  devised  the  residue  of  bis  real 
estates  in  trust  for  sale,  and  declared  the  trusts  of  the 
proceeds,  after  payment  of  costs,  charges  and  expeuei, 
and  of  the  annuities  before  mentiaoed,  and  of  interest 
on  debta  carrying  interest,  and  bis  funeral  and  tetta^ 
mentary  expenses,  and  the  interest  on  unpaid  legacies 
as  follows :  "  And  do  and  vhall  in  the  next  place  pty 
and  discharge  the  principal  of  all  my  just  debts  and  tbe 
legacies  given  by  this  my  will,  in  such  order  and 
course  as  they  or  he  shall  think  fit,  and  every  legacy 
or  legacies  to  be  given  by  any  codicil  or  codicils 
hereto,  unless  a  contrary  direction  shall  be  expieiael 
in  such  codicil  or  oodiciU." 

By  a  codicil  to  bis  said  will,  dated  the  SSth  Dec 
1845,  the  testator  bequeathed  as  follows :—"  I  gire 
and  bequeath  to  Ellen  Wbitaker  Barley  tbe  sum  of 
300<.  a -year  for  her  life;  also  to  be  bought  for  her 
the  bouse  situate  at  10,  China-terrace,  Kensiogtoii- 
road;  this  my  last  wish  sod  teatimony  to  be  done 
for  her  after  my  decease  out  of  my  estates  in  Irehmd."' 

TesUtor  died  on  the  23tb  Dec.  1845. 

Tbe  questions  were  two  :  first,  whether,  upon  the 
construction  of  the  first-mentioned  devise,  the  residne 
being  iusuScient  to  pay  debts  and  legacies,  the  legs— 
des  were  chargeable  pari  passu  with  the  annoitus 
un  the  Roscrea  estate,  or  whether  the  legacies  wers- 
to  be  postponed  to  the  aonuitiea ;  secondly,  wheUup 
the  annuity  given  by  tbe  codicil  was  chargeable  on  the- 
reaiduary  real  estate,  or  on  the  Roscrea  estate,  botb 
being  ia  Ireland. 

Kindersley,  V.  C.,  before  whom  the  eanss  was  beard- 
in  April  last,  held,  as  to  the  second  point,  that  ths 
codicil  must  be  oonstmed  with  reference  to  the  will  sod 
the  intention  of  tbe  testator,  and  that  the  anoiiity 
given  by  the  codicil  waa  chargeable  in  the  same  manoet 
as  legacies  given  by  tbe  will  were  chargeable,  >.«-,  first 
upon  tlie  residuary  real  estate,  and,  failing  tbat^  upoo  tbe 
Boscrea  estate.  As  to  the  first  point,  be  held  tbst  the 
anuuities  given  by  the  will  rouat  be  first  paid  ont  oi  tlie 
Roscrea  estate  before  any  part  of  it  could  go  to  the 
debta  and  legacies. 

From  this  decision  the  legatee*  under  the  wiU 
appealed. 

Sir  H.  Cairns,  Q.  C,  C.  Barber  and  Bagtiate, 
appeared  for  tbe  apps. — They  contended,  fint,  that 
the  legatees  and  annuitants  took  pari  passu  out  of  tbe 
Roscrea  estate.  The  annuities  and  the  estate  snbjeot 
to  tbe  annuities  wen  each  equally  specific  legaoM. 
The  words  "  subject  as  aforesaid  "  wen  merely  descrip- 
tive of  what  had  been  done  by  the  'testator  befoit 
and  were  not  intended  to  qualify  tbe  gift  of  the  Roecres 
estate.  The  court  will  uot  presume  that  it  was  the 
intention  of  the  testator  to  exempt  the  annuities  froia 
the  liability  of  contributing  to  the  debts  and  legacies. 
Secondly,  as  to  tbe  legacy  given  by  the  codicil,  the 
testator  having  charged  tbe  residue  of  bis  real  estat* 
generally,  muat  be  held  to  have  exonerated  bis  Boicit* 
estate.     They  referred  to 

Waring  v.  Ward,  7  Ves.  332 ; 

Henwood  v.  Ooerend,  1  Mer,  23 ; . 

Jackson  y.  Hamilton,  3  J.  &  Lat.'.703^.s<a- 

Hamilton  v.  Jackson,  9  Ir.  Eq,  Rep.  430; 
Creed  v.  Oeed,  II  CI.  &  Fin.  491 ; 
Conron  v.  Conron,  7  H.  of  L.  Caa.  168; 
MakeU  v.  Farrington,  6  L.  T.  Rep.  N.S.  807 > 
and  tbe  cases  there  cited. 

The  Attorney-General,  Wickens,  Young  and  Pisov 
for  tlie  varion<  reaps.,  were  not  called  upon. 

Dec  21. — ^The  Lobd  CiiANOstxoB.— I  have  con- 
sidered the  arguments  addressed  to  me  on  behalf  of  the 
apps.,  and  am  unable  to  entertain  any  doubt  as  to  tbe 
conclusion  to  which  I  slionid  arrive.  The  question  ariMS 
in  this  way:  The  late  Earl  of  Portarlington  derived  bis 
Roscrea  estate  in  tail  male,  subuct  to  oeitain  anDBit)*h 
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Ha  directed  that  tha  reaidug  of  hU  estates  aboald  be  the 
primarj  faod  for  the  payment  of  his  debts  and 
Mgaoies,  and  that  the  Boscrea  estate  should  not  be  sab- 
jact  to  (nch  debt*  and  legitcies  unless  the  residue 
should  prore  of  insufficient  value.  The  question  tnmi 
upon  the  particular  expression  in  this  derise,  "  my 
Boscrea  estate  hereinbefore  derised,  subject  as  afore- 
said, to  the  said  George  Lionel  Dawson  Darner,  and 
the  heirs  male  of  his  bodj."  The  contest  on  the  part 
of  tha  legatees  is  to  ba  allowed  to  have  the  legacies 
put  upon  an  equal  footing  with  the  annuities,  and  forthat 
purpose  it  has  been  ingeniouslj  argued  that  the  words 
"  Itereinbefor*  devised  subject  as  aforesaid,"  which  are 
added  to  the  substantive  "  Roscrea  estate,"  are  to  be 
talcen,  not  as  part  of  the  deacription  of  the  subject- 
matter,  but  as  a  narration,  or  as  words  of  reference 
only  to  what  has  been  previously  done  by  the 
testator  ;  and  it  is  desired  t*  take  tha  substantiTa 
words  "  Boacrea  estate  "  apart  from  the  adjective,  the 
annexed  words,  and  to  rcMid  the  annexed  words  as  if 
tba  word  "  which "  bad  been  inserted,  and  then  to 
n»I  them  as  if  they  had  bean  "  my  Bosorea  estate 
which  I  have  hereinbefore  devised  subject  as  aforesaid." 
If  that  could  be  done  the  legacies  would  then  be  charged 
npoo  tha  Roscrea  estate,  as  entirely  as,  and  might  come 
into  competition  with,  the  annuities.  But  I  am  unable  to 
adopt  that  construction,  and  if  I  could,  I  do  not  think  it 
would  gat  rid  of  tha  effect  of  the  words  "  subject  as 
aforesaid."  I  take  the  words  as  meaning  to  describe 
that  thing  which  Colonel  Darner  took  by  virtue  of  the 
devise,  and  what  Colonel  Darner  took  by  virtue  of  the 
devise  was  the  Boacrea  estnt*  burdened  with  tba 
annuitiet.  Therefore  I  am  of  opinion  that  the  subject* 
matter  which  is  cbsigad  with  the  legacies,  in  the  con- 
tingency which  has  happened,  is  only  tha  Boscrea 
•state  burdened  with  the  annuities.  I  consequently 
give  effect  to  the  words  "  subject  as  afore- 
said," by  making  the  legacies  a  charge  upon 
the  Boscrea  estate,  subject  nevertheless  to  the 
antecedent  and  prior  incumbent  annuities.  That 
is  the  interpretation  which  I  think  is  nesrest  to  the 
words  of  the  will.  Another  point  arises  npon  the 
codicil,  whereby  the  testator  bequeathed  to  Ellen 
Whitaker  Barley  the  sum  of  3001.  a-year  for  her  life, 
and  directed  a  house  to  be  bought  for  her,  and  further 
directed  that  to  be  done  for  her  after  his  decease  out  of 
his  estates  in  Ireland.  I  think  that  this  annuity  and 
the  purchase-money  of  tba  .house  are  legacies  which 
rank  with  the  legacies  given  by  the  will,  and  in  like 
manner  are  charged  upon  the  Roscrea  estate  subject 
t<i  tha  annuities.  The  particular  direction  in  the 
codicil  is  not,  I  think,  sufficient  to  divert  this  legacy 
from  the  general  gift  of  legacies  which  are  made 
chargeable  expressly  on  the  Boscrea  estate  ;  therefore, 
I  must  affirm  the  decree  of  the  V.C,  and  dismiss  the 
petition  of  rehearing  with  costs. 

Solicitors  for  tba  petitioners,  Palmer,  NttUuhip  and 
Elaad. 


nOLIiS  COTTBT. 

Reported  by  H.  R.  romo,  £iq.,  Barrlater-at-Law. 

Nm.  17  and  18. 

Mason  v.  Broadbid(t. 

irortgage—lnltrut—Arrean  o/Slalule  o/Limita- 

tiont,  3^4  WUl.  4,  c.  27,  ».  42. 
A  mortgage,  executed  in  1848,  contained  a  power  of 
tale  of  the  mortgaged  properly,  folhwed  by  a 
declaration  that  the  proceede  of  the  tale  viere  to  be 
applied  in  payment  of  a  prior  mortgage,  and  then 
"  of  the  turn  nf  800i,  and  interest  thereon,  or  to 
much  at  ihould  be  then  unpaid,  and  alt  accruing 
interett  on  the  800/.,  at  (•  per  cent,  per  annum ; 
and  then  in  payment  to  other  partiu  of  a  turn  of 


1 150/.  and  all  interest  thereon  from  the  day  efthe 
dale  thereof,  at  the  rate  of  5  per  cent,  per  annum," 
and  the  lurplue  proceede  of  the  tale  were  to  be 
handed  over  to  the  mortgagor.      The  mortgaged 
properly  tea*  told  m    1862.     Upon  the  guettion, 
tehat  arrears  of  unpaid  interest  were  then  payabU 
under  the  deed  f 
Held,  that  no  trust  wot  created  for  the  payment  of  the 
interett  on    tlie  morlgage-deht,   and   Uterefore  no 
iBOT-s  than  six  yeart'  arrears  were  payable. 
Tha   pits,  in  this  suit  were  trustees  of  a   deed  by 
which  the  property  of  a  deceased  mortgagee  was  con- 
veyed to  them  npon  trust  for  his  creditors.     The  deft, 
was  the  trustee  of  the   mortgsg«d  property,  under  a 
conveyance  of  it  to   him   from  the  mortgagor.     Tha 
property  had  been  sold,  and  tlie  question  was,  whether 
more  than  six  years'  aneais  of  interest  were  payable 
on  tlie  mortgage  ? 

The  facts  of  the  case  were  shortly  these  :— 
By  an  indenture  of  mortgage,  dated  the  1st  Jun* 
1848,  and  made  between  James  Tomliiison  of  the  first 
part,  the  deft.  Frederick  Broadbent  of  the  second  part, 
Anna  Smith  Fhipson  of  the  third  part,  and  twelva 
other  parties  of  the  fourth  part ;  after  reciting  that 
James  Tomlinsoa  was  indebted  to  Anna  Smith  Fhipson 
in  800/. ;  and  to  the  parties  of  the  fourth  part  in  1 1 50/. ; 
James  Tomlinson  conveyed  certain  freehold  premise* 
and  fixtures  unto  and  to  the  use  of  Frederick  Broad- 
bent  and  his  heirs,  subject  to  a  prior  mortgage  for 
1700/.;  but  subject  to  tha  usual  proviso  for  re- 
demption on  payment  to  Anna  Smith  Pliipson  of  the 
sum  of  800L,  and  all  interest  thereon  both  arrears  and 
accruing ;  and  on  payment  to  tha  parties  of  tha  fourth 
part  of  tha  sum  of  11  SO/,  and  interest.  A  power  of 
sale  of  tba  property  was  then  given  to  Frederick 
Broadbent,  on  default  being  made  in  such  payments. 
It  was  also  declared  that,  out  of  the  moneys  wbicb 
should  arise  from  the  sale,  Frederick  Broadbent  should 
in  the  first  place  defray  the  expenses  of  the  sale ;  that 
Ls  should  in  tha  next  place  (unless  tha  sale  was  made 
subject  to  the  prior  mortgage)  pay  all  principal, 
interest  and  cost*  due  thereupon  ;  and  out  of  tha 
remainder  of  the  money,  pay  to  Anna  Smith  Fhipson 
"  the  sum  of  800/.,  with  the  said  arrears  ot  interest, 
or  so  much  as  should  be  then  unpaid,  and  all  accruing 
interest  on  the  said  sum  of  800/,  at  the  rate  of  5  per 
cent,  per  annum ;  and  should,  after  payment  thereof, 
pay  to  the  parties  thereto  of  the  fourth  part  the  said 
sum  of  1]50L  and  all  interest  thereon,  from  the  day  of 
the  date  tliereof,  at  the  rate  of  iL  per  cent,  per 
annum,"  and  should  hsnd  over  the  surplus  to  James 
Tomlinson.  The  indenture  then  contained  a  declara- 
tion that  all  moneys  which  should  come  to  the  hands 
of  Frederick  Broadbent,  by  virtue  of  that  indenture, 
from  the  sale  of  tha  said  premises,  should  ba  applied 
by  him,  first,  in  payment  of  costs,  and  then  as  fal- 
lows: "In  the  next  place,  in  payment  to  Anna  Smith 
Fhipson  of  the  arrears  of  interest  and  all  accruing 
interest  due  an  the  said  sum  of  800/.;  and  next 
place,  in  the  payment  to  the  parties  to  the  indenture 
of  the  fourth  part  of  the  interest  on  the  said  sum  of 
1150/.,"  and  then  the  surplus  (if  any)  was  to  be  accu- 
mulated towards  payment  of  the  principal  sums. 

The  interest  on  the  IISO/.  was  never  paid.  James 
Tomlinson  died  intestate  in  March  1862.  On  the  18th' 
July  1862  ull  his  properly  was  conveyed  by  his  heir-at- 
law  and  bis  administratrix  to  the  pits,  as  trustees  for  tha 
benefit  of  his  creditors.  In  Nov.  1862  tha  morteaged 
premises  were  sold  by  Frederick  Broadbent  for  30U0/. 
The  prior  incumbrances  were  then  paid,  and,  after 
satisfying  tha  mortgage- debt  of  1150/.  and  six  years' 
arrears  of  interest  thereon,  there  was  a  balance  of  about 
745/. 

Selwyn,  Q.C.  and  ffortey  appeared  for  the  pits.,  and 
contended  that,  as  there  was  no  trust  created  by  tba 
indenture   of  mortgage  for  securing  the  piyment  of 
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tbe  debt  and  interest,  the  ease  fell  within  the  terms 
«f  tbe  S  &  4  WilL  4,  c  27,  s.42,  and  only  six  jeais' 
arraan  of  interest  were  pajible.    They  cited 

Lewis  T.  Duncomie,  29  Bear.  175  ;   8.C.  3  L.  T. 

Bep.  K.  S.  867  , 
Sinclair  T.  Jackson,  17  But.  405. 

Cole,  Q.C.  and  Drydm  appeared  for  the  deft.,  and 
insisted  that  the  Act  related  only  to  suits  by  a  mort- 
gages against  the  land  mortgaged  to  him,  while  this 
was  tbe  case  of  a  suit  against  a  mortgagee,  and  related 
to  the  money,  not  to  the  land.  There  was  clearly  a 
tmst  in  the  iadentnre  of  mortgage  for  payment,  after 
the  sale  of  tbe  property,  of  the  whole  intetast  "  from 
the  date  of  the  deed." 

Stlwyn,  Q.C.  in  reply. 

Tbe  M.  K.  referred  to 

HuiUer  T.  NockoUs,  1  M.  &  6.  640 ; 
Cox  T.  Dolman,  2  De  G.  M.  &  G.  592. 

Tbe  Masteb  of  the  Bolls. — The  qnestion  in  this 
case  depends  upon  the  effect  of  the  3  &  4  Will.  4, 
c  27  (the  Statute  of  Limitatiou),  s.  42.  Now  it  is 
well  settled  by  the  anthorities  bearing  upon  the 
subject-matter  of  that  enactment,  that  uuless  a  trust 
is  created  for  tbe  payment  of  interest  in  respect  of  any 
sum  of  money  charged  upon  or  payable  oat  of  any 
land,  no  arrears  of  the  interest  can  be  recoTered  but 
within  six  years  after  it  shaH  hare  become  doe,  or  an 
acknowledgment  shall  hare  been  given,  in  accordance 
with  the  proTisions  of  the  statute.  I  am  of  opinion  that, 
in  this  case,  no  such  trust  has  been  created.  This  case 
therefore  differs  from  those  of  Sunter  t.  Nuckelds, 
Lewis  T.  Dtmambt,  and  Cox  y.  Dolman  in  that 
respect;  and,  indeed,  it  was  not  contended,  in  the 
jugnment  before  me,  that  any  trust  could  arise 
until  the  money  produced  by  the  sale  got  into  the 
hands  of  tbe  mortgagor.  The  pecoliaiity  in  the 
present  case  is  this,  that  after  the  power  of  sale  in  tbe 
mortgage-deed,  there  is  a  tmst  in  the  first  place 
to  pay  the  coats,  then  to  pay  tbe  principal  and  interest 
due  under  the  prior  mortgage,  and  then  to  pay  the 
persons  for  whom  Mr.  Broadbent  was  trustee  the  sum 
of  1150/.,  "  and  all  interest  tbereon  from  the  day  of 
the  dale  thereof  at  the  rate  of  OL  per  cent."  That, 
however,  is  not  a  trust  for  the  payment  of  all  the 
interest  which  should  accrue  due  from  the  date  of  the 
mortgage-deed,  but  for  payment  only  of  so  much  as 
may  then  be  actually  due.  If  therefore  six  years' arrears 
alone  are  then  due,  those  arrears  only  are  to  be  paid. 
It  would  be  a  most  monstrous  and  anomalous  thing  to 
say  that  on  the  day  before  the  sale  the  mortgagor 
might  redeem  on  payment  of  six  years'  arrears  of 
interest,  but  that  on  the  day  after  he  could  only 
redeem  on  payment  of  the  whole  interest  from  tbe  date 
of  the  deed.  That  view  of  the  case  is  confirmed  by 
the  declaration  in  the  subsequent  part  of  the  mort- 
gage-deed, u  to  the  application  of  tbe  moneys 
arising  from  the  sale,  tIz.,  in  the  payment  of  interest, 
and  the  accumulation  of  tbs  surplus.  I  am  of  opmion 
that  this  case  comes  within  tbe  principle  of  Hunter  r. 
yockolds,  and  that  only  six  years'  anears  of  interest 
can  now  be  retained.  The  question,  however,  was  one 
which  the  deft,  could  not  properly  have  avoided 
trying,  and  he  must  therefore  have  his  costs. 

Solicitors  for  tbe  pits.,  Etamet  and  Son,  for  CoiKs 
and  Son.  

Wedatsdoji,  Nov.  18. 

Williams  v,  Williams. 

Will— H^-at-law— Issue  demsaoit  vd  tun— Trial 

before  the  court — Costs. 
The  true  reason  for  granting  an  issue  devisavit  vel 
non  to  an  heir-at-law  of  a  testaior  is,  that  he  mag 
have  an  opportunity  of  cross-examining  the  wit- 
nesses against  him,  in  open  court ;  but,  under  the 
new  practice  of  this  cowl,  a  trial  brfure  it  icould, 


perhaps,  be  the  proper  course  to  adopt  n>  mei  a 
case. 

The  devisees  under  an  alleged  wlO  instituted  a  suit 
to  establish  it  against  the  heir-at-law  of  the  testator. 
The  pits.'  evidence  proved  the  execution  of  a  will; 
and  traced  the  possession  of  it  inio  the  custodf  ef 
the  heir-al-laio,  or  that  of  his  wife.  The  heu^^at- 
law  and  his  wife  denied  the  existence,  or  possession 
by  them,  or  either  of  them,  at  any  time,  of  am  will 
of  the  testaior,  but  the  heir-al-lttw  did  not  crots- 
examine  the  pits'  witnesses: 

Held,  that  tlie  pits,  were  entitled  to  the  relitf  lief 
sought,  and  that  the  deft,  must  pag  the  costs  of  Ike 
suit. 

This  suit  was  instituted  by  tbe  widow  and  the 
second  son  of  Robert  Williams,  the  alleged  testator  in 
it,  against  Wm.  Williams,  his  eldest  son  sod  heir-at- 
law.  The  object  of  the  suit  was  to  obtain  a  dedan- 
Uon  that  a  will,  which  the  pits,  said  the  deceased  had 
made  in  their  favour ;  might  be  established. 

The  facts,  as  stated  by  the  pits.,  wen  shortly 
these : — 

In  1856  Robert  Williams  made  a  will  devidng  aid 
bequeathing  all  his  real  and  persons!  estate  to  the 
pits.,  and  appointing  them  executors  thereof.  The 
will  was  witteu  obt  for  the  testator  by  one  Francis 
Jones ;  and  was  signed  by  the  testator  in  the  presence 
of  the  said  Francu  Jones  and  one  John  Owen.  Tbe 
testator  kept  the  will  for  some  time  after  he  signed  it, 
but  afterwards  gave  it  to  Robert  Jones,  his  grandani, 
to  keep  for  him,  who  put  tbe  will,  fur  safe  custody,  is 
the  box  or  trunk  where  he  kept  his  clothes.  In  Jose 
1860  Robert  Jones  took  the  trunk  with  him  to  Liver- 
pool, where  he  lodged  with  tbe  deft.  When  Robert  Jooas 
left  Liverpool,  he,  at  the  deft.'s  request,  gave  the  will 
to  tbe  dert.'s  wife,  who  delivered  it  to  the  deft  Tbe 
testator  died  in  Feb.  1(61.  Robert  Jones  swon  that 
imuieduitely  after  the  death  of  tbe  testator  he  wrots 
to  the  the  deft.,  and  asked  him  to  bring  the  will  (wbieli 
had  been  so  left  with  the  deft's  wife  ss  sforesaid) 
with  him  to  the  testator's  funersl;  thst  the  deft, 
came  to  the  funeral,  but  when  there  stated  that  be 
hsd  not  brought  the  will  with  him,  as  be  had  oosie 
away  in  a  hnny,  but  that  he  would  send  it.  Fisnes 
Jones  swore  that  he  bad  prepared  tbs  will;  that  it 
was  made  in  favour  of  tbe  pits.,  and  that  tbe  testalir 
signed  it  in  his  presence  snd  in  that  of  Owen,  wbe 
also  verified  tbe  testator's  signature,  and  his  own  ud 
Francis  Jones's  attestation  ;  and  other  witnesses,  on  be- 
half of  the  pits.,  stated  that  the  deft,  had,  at  the  ivaerA, 
and  at  other  times,  admitted  that  he  or  his  wife  bid 
had  possession  of  the  will,  but  that  he  waa  afraid  it 
had  been  put  in  the  fire.  The  deft.,  by  bis  answer,  doly 
supported  by  affidavit,  said  that  shortly  before  his 
father's  death  he  told  him  he  had  not  made  a  will,  sad 
did  not  intend  to  make  one.  He  admitted  that  Robert 
Jones  went  to  Liverpool  in  Jons  1860,  snd  lemaiDtl 
about  twenty-three  weeks  at  the  deft.'s  house ;  bnt  ht 
denied  that  he  left  any  will  with  him  or  with  his  wife. 
He  also  denied  that  he  ever  admittad  at  the  funeral,  or 
at  any  other  time,  that  there  was  any  will  made  bf 
his  father,  or  that  he  or  his  wife  had  posaesson  of  it. 
The  deft's  wife  also  made  an  affidavit,  in  which  she 
denied  that  Robert  Jones  had  given  her  tbe  will,  or 
that  either  she  or  her  hnsband  wrar  liad  it  m  tbdr 
possssaon. 

Selwjn,  Q.  C.  and  G.  0.  Morgan  appeared  for  tbs 
pits.— The  deft,  bad  not  attempted  to  cmss-ezasiiM 
the  pits.'  witnesses,  and  they  relied  therefore  npos  the 
evidencs  above  stated  in  their  behalf  to  show  tbi^  they 
were  entitled  to  the  declaration  they  sought,  without 
being  compelled  to  proceed  by  way  of  an  action  st  Urn. 
They  cited 

Hampden  v.  Hampden,  3  Bro.  P.  C.  550; 
DaUtvH  V.  Coatsaorth,  I  P.  Wnu.  731 ; 
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[Rolls. 


Bogte  T.  Souborougn,  3  De  0.  M.  &  G.  817 ; 
a.  0.  on  app.  6  H.  of  L.  Cos.  2 ;  and  s.  c  29 
L.T.  Bep.  27; 
Wacdroffe  t.  Wood,  1  Dick.  32 ; 
B<gne  T.  ftoj/ne,  lb.  18 ;  and 
25  &  26  Vict.  c.  42. 
B.  F.  Brulowe,  for  tlie  deft,  said,  lit  cUimed  to 
liara  an  iune   devUavit  vd  n«n.    The  only  reason 
why  the  deft,  had  not  cross-examined  the  pits.'  wit- 
nesses, was  tlie  ezpenae  to  which  he  would  hare  been 
pat  had  he  so  done.     But  it  must  be  remembered  that 
the  deft,  and  bia  wife  denied  upon  oath  the  allegations 
made  on  the  behalf  of  the  plU.    That  being  so,  the 
right  of  the  deft,  as  heit-at-law  to  the  issue  devitavit 
rd  «o»  was  dear ;  moreover  he  was  not  shown  to  have 
been  guilty  of  any  acquiescence  in  the  pits.'  claim,  or  of 
misconduct  on  his  own  piirt.    Be  cited 
Mm  T.  RiektUt,  7  Bear.  93 ; 
Tucker  t.  Sanger,  I  M.'L.  &  T.  425. 
The  Master  of  the  Rolls  said:— I  am  of  opinion 
in  this  caaa  that  the  pits,  are  entitled  to  the  relief 
they  seek  by  their  bilL    I  quite  concur  in  the  obaerra- 
tion  that,  in  the  ease  of  a  contested  will,  the  heir-at- 
law  is  entitled  to  an  issns  demiavit  ml  nan,  although, 
psrhape,  under  the  new  praoticeof  this  court,atrial  before 
it  would  be  the  proper  course.  But  then  that  is  only  the 
right  of  the  heir-at-law  when  he  himself  has  not  occasioned 
the  necessity  for  the  trial ;  otherwise,  if  this  court  is 
satisfied  that  he  bss  occasioned  the  difficulty,  it  will 
not  permit  him  to  insist  upon  •  right  to  the  issue. 
If,  howoTer,  the  case  is  merely  this,  a  statement  that 
a  certain    person  has   made  a  will,  and  there  is  no 
imputation  cast  upon  that  person's  heir-at-law,  but  the 
will  cannot  be  found, — then  the  heir-at-law  may  put 
the  deriaee  to  prore  the  will  before  a  jury.    But  if  the 
beir-at-law  has  himself  destroyed  it,  or  if  he  has 
leoeired  it  but  fails  to  produce  it  when  required  to  do 
so,    then    the    presumption   of  law,   which   always 
•rises  against  a  person  who  keeps  back  evidence,  so 
operates  as  to  prevent  him  from  obtaining  the  issue. 
The  case  of  iSaUton  r.    CoaUiaoriK  applies  in  the 
present  ioatane^  and  the  only  snb:>tautial  question  is, 
whether  the  evidence  as  to  the  conduct  of  the  deft. 
here  is  satisfactory  or  not  ?     It  must  always  be  remem- 
bered that,  in  cases  of  this  sort,  this  court  is  bound 
to  consider  that,    in    the   attempt   to    arrive  at  a 
oondusion  before  a  jury,  the  whole  property  in  ques- 
tion   may    be    consumed    in    costs.    If  I   were   to 
direct  a  trial  in  this  case,  I  should  therefore  order  it 
to  bo  had  before  me,  either  with  or  without  a  jury,  and 
the  proceedings  would  only  differ  in  a  technical  aense 
from  thoae  in  a  cause  where,  issue  being  joined,  it  is 
considered  desirable  to   cross-examine  the  witnesses. 
In  fact,  the  true  reason  for  granting  an  issue  devitavit 
vti  non  to  an  heir-at-law,  is  that  he  may  have  an 
opportunity  of  cross-examining  the  witnessesontheother 
wde  in  open  court.    I  think  that  the -granting  of  an 
issue  to  the  heir  in  this  case,  to  be  tried  before  a  jury 
in  the  country,  would  exhaust  the  whole  of  the  estate. 
But  what  has  the  deft,  done  with  regard  to  the  pits.' 
witnesses?    He  has  thought  fit  not  to  cross-examine 
them.     I  must  therefore  take  their  testimony  as   it 
stands.     The  resnit  of  that  is  this :  the  preparation  of 
an  alleged  will  for  the  tesUtor,  and  the  execution  of 
it  by  him,  are  proved.     If  the  matter  had  rested  there 
the  beir-at-law  would  no  doubt  have  been  entitled  to 
a  trial ;  but  the  evidence  of  Robert  Jones  traces  a  will 
into  the  possession  of  the  deft,  and  his  wife.    How, 
nnder  the  circamstances,  can  I  possibly  disbelieve  that 
evidence  ?     Especially,  as  several  other  persons  have 
•aid  that  at  the  funeral,  and  at  other  times,  the  deft. 
has  admitted  that  he  had  had  possession  of  a  will.     I 
mnst  hold  that,  upon  the  evidence  in  the  case,  this  will 
i«  traced  into  the  custody  of  the  defu,  or  to  that  of  his 
-wife ;  and  it  follows  that,  as  he  has  neglected  to  produce 
it,  I  most  decide  against  him.     Being  of  that  opinion, 


I  must  direct  the  deft,  to  deliver  up  possession  of  the 
property  to  the  plis.,  to  execute  all  proper  conveyance* 
thereof  to  them,  and  to  pay  the  costs  of  tliis  suit. 

Solicitor  for  the  pits..  EUdale  and  Bgrne. 

Solicitor  for  the  deft.  Steward. 


Thurtday,  Dec.  10. 

PUNSABDM  t>.   PeTO. 

Injunelton— Motion  4y    mortgagee,  not    a  parly— 

Cottt.  . 
The  pU$.  obtained  an  ex  parte  injunction  to  restrain  the 
defu.  (o  dock  company)  from  parting  with  cerlata 
vine,  on  the  ground  that  U  toae  fraudulently  corked 
and  marked,  to  at  to  resemble  that  of  ihxplU.  A 
prior  boH&fde  mortgagee  of  the  viae,  who  urns  no 
party  to  the  suit,  moved,  tvilh  content  of  alt  parties 
to  it,  far  an  order  enabling  him  to  withdiaw  th» 
exiiliug  and  lubUUute  proper  corks,  at  his  oten 
expense,  and  onpaytnent  of  the  deftt.'  charges  to  lak« 
potsetnon  of  the  vine  i 
Held,  that  he  vat  entitled  to  the  order  moved  for; 
tlial  he  vat  not  bound  to  pay  the  pltt.'  costs  of  the 
suU;  but  Oat,  as  he  had  moved  vith  content  of  alt 
parties  to  the  smi,  he  must  pay  their  costs  of  Aw 
motion.  ,       ,,.    ,_  .  ,,. 

ThU  was  •  motion  on  behalf  of  •  Mr.  U«elli,  • 
bondjlde  mortgagee,  without  notice  of  any  fraud,  of 
eeruin  wine  lying  in  the  London  Docks.  Mr.  UsieUt 
was  not  a  party  to  the  suit;  but  the  motion  was  made 
in  it  with  the  ooosent  of  those  who  were. 

The  facts  of  the  case  were  very  shortly  these :-- 
The  pits,  were  the  producers  and  shippers  of  certain 
champaVie,  known  as  "  Veuve  Clicquot-"    JbedefU. 
were  the  London  Dock  Company.  The  pits,  had  obtuned 
an  injunction,  ex  parte,  to  restrain  the  defts.      from 
parting  with   a  quantity    of    wine   which  had  been 
imported  from  France,  and  which  was  a    apunous 
imitation   of    the  pits.'  champagne,  and    was  corked 
with  corks  having  •  counterfeit  of  their  trade-mark 
thereon."    When  the  bill  was  filed,  the  pito.  did  not 
know  in  whose  hands  the  warrants  for  the  wine  were, 
and  the  dock  company  were  therefore  the  solo  defts. 
It  subsequently  appeared  that  the  warrants  had  been 
previously  transferred  to  and  were  then  in  the  possession 
of  Mr.  Uiielli,  as  aecurity  for  an  advance  made  by 
him  on  the  wine,  without  any  notice  of  the  fraud,  and 
in  the  belief  that  the  wine  in  the  docks  was  genuine. 
On  proceeding  to  realise  his  security  he  discovered  the 
existence  of  the  suit  j  and  he  now  therefore  moved, 
with  the  above-stated  consent,  for  an  order  that,  not- 
withstanding  the  injunction,   the   defta.  might  be  at 
liberty  to  permit  him  to  withdraw  the  corks  and  sub- 
stitute proper  corks  at  bis  own  expense,  and  thereupon 
and  on  payment  of  their  charges  to  deUver  the  wine  to 

The  only  disputed  question  was,  whether  Mr. 
UxieUi  was  liable  to  pay  the  plU's  coats  of  the  auit  / 

Ilobhottse,  Q.  C.  and  Lovell,  for  Mr.  Uiielli,  con- 
tended that  he  had  a  charge  on  the  wine  which  wa» 
prior  to  the  pits.'  thereon  for  their  cosU  of  the  smt. 
He  submitted  to  pay  the  costs,  charges  and  expenses 
of  the  defts..  if  the  order  he  moved  for  wss  made. 

Selwyn,  Q.C.  and  GartBner,  for  the  pits.,  insisted 
that,  as  all  the  parties  to  the  suit  had  consented  to 
Mr.  UsieUi'a  motion,  he  was  in  the  same  position  as  if 
bs  had  Uen  originally  a  party  ;  and  that  being  so,  he 
ought  to  pay  the  pits,  their  coats  of  it.  But  for  the 
injunction  he  might  have  sold  the  wine  as  genuine, 
when  it  was  not.    They  cited  .    „  „ 

Burgess  v.  BUI,  26  Beav.  244  ;  32  L.  T.  Sep. 
328. 
Sagthave  appeared  for  the  defts.  ,     .    ^    »r 

The  Mastbk  of  the  Rolls.— I  think  that  Mr. 
Uaielli  U  entitled  to  the  orJer  he  moves  for;  but  I 
think  that  he  need  not  pay  the  pits.'  cosW  of  the  suit. 
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The  qaeition  is,«wbetber  the;  have  a  lien  on  the  goods 
for  those  costs,  in  priority  to  Mr.  Uzielirs  for  bis 
monejr  advanced  before  the  insUtation  of  the  snit  7 
Where  a  person  injarea  another  by  attempting  to  sell 
goods  which  he  knows  to  be  spnrions,  the  person  injared 
may  stop  him,  and  lie  will  be  compelled  to  pay  the 
costs.  Bat,  in  the  present  case,  Mr.  Uzielli  had  bond 
Jidt  advanced  money  on  the  deposit  of  the  dock  war- 
rants, which  was  a  perfectly  good  seonrity  for  money 
so  advanced.  If  he  bad  proceeded  to  sell  the  wine  in 
qnesiion,  the  court  wonld  no  doubt  have  restrained  bim 
from  selling  it  with  the  spurioos  trade-marks  upon 
it :  but  subject  to  his  converting  it,  at  bis  own  expense, 
into  b'lna  Jidt  goods,  he  clearly  has  a  charge  on  it 
prior  to  that  of  tbe  pits,  for  their  costs  of  the  suit.  The 
order  ef  tbe  charges  is  this:  first  stands  that  of 
the  dock  company ;  second,  that  of  Mr.  Uzielli,  for 
tbe  amonnt  advanced  by  bim ;  and  third,  that  of  the 
pits.  I  think,  however,  that,  as  Mr.  Uzielli  was  al- 
lowed to  move  as  if  he  bad  originally  been  a  p^rty 
to  the  suit,  be  oogbt  to  pay  the  parties'  costs  of  the 
motion. 

.  Solicitors :  J.  Rat ;  J.  W.  Nieholton ;  EOU,  Parher 
aud  Clarke. 


V.  c.  kutdebslet's  ooxtbt. 

Beported  by  Joshua  Mitcilfs  and  O.  T.  Eowabm^  Esqrs., 
BarnstersHtt-Law. 

Tliurtdag,  Nov.  5. 
Bbidowatbb  v.  Db  V/arroa. 
Excepl'umt  to  amaer — Ducoveryfrom  hanleen  at  to 

thirdpartiet — Proof^Admittum — 
When  th»  dt/lt.  admit  that  the  pit.'t  bill  it  properly 
framed  at  to  partiet,  they  are  not  obliged  to  set  out 

the  documattt  upon  aliich  they  found  that  admit- 

turn. 
Where  the  bill  ttatet  tital  an  acoount  alleged  to  be 

tettled  vat  not  teltted,  and  that  a  certain  sum  laat 

not  due,   and  tie  interrogatory  aikt  the  question, 

it  it  not  tufficient  to   r^er  generally  to   bills  and 

notes,  then  held  by  a  firm,  upon  which  they  had 

made  advances. 
Where  bankers  were  asked  by  Ae  pit.  to  set  out  aU 

their  dealings  with  third  parties  who   were  their 

customers,  it  wot  held  the  pit.  mat  not  entitled  to 

thit  diicooery. 
Wnere  the  antoer  and  the  schedule  do  not  correspond, 

the  exception  will  be  allowed. 
Where  the  pit.  is  entitled  to  the  ben^  of  securities 

held  by  a  third  party,  he  has  a  right  to  discovery 

as  to  what  ihote  securities  are. 

This  cass  came  on  upon  exceptions  to  the  answer  of 
the  defts.  The  bill  set  out  a  mortgage  of  7tb  Aug. 
1852,  for  seenriog  the  payment  of  300/.  and  interest, 
already  advanced,  and  any  other  sum  that  might  be 
advanced ;  aud  another  mortgage  of  1862,  as  a  fur- 
ther charge  for  the  sum  of  15302.  Tbe  mortgagor 
died,  and  the  beir  denied  tbe  validity  of  tbe  mort- 
gages, on  the  ground  of  undue  influence  and  pressure, 
and  sat  forth  at  length  certain  business  transactions 
between  the  deceased  mortgagor  and  the  mortgagees, 
and  put  certain  interrogatories,  to  which  fourteen 
exceptions  were  made,  of  which  the  following  only 
weie  material : — 

Tbe  first  exception  was  to  the  answer  to  the  following 
part  of  tbe  third  interrogatory,  "Set  forth  a  short  par- 
ticular statement  of  all  deeds  and  instraments,  pro- 
ceedings and  transactions  between  the  aforesaid  defts. 
and  the  said  Jobn  Jeffreys  de  Winton  and  John  Jones, 
or  any  of  them ;  or  between  them  or  any  them,  and 
any  other  person  or  persons  whereby  the  said  indenture 
of  mortgage  and  tbe  moneys  thereby  lecni-ed  have  been 
transferred,  nssigned,  or  in  nnywiiie  dealt  with.''  The 
answer  to  t^iis  wus  uu  uduiissiuu  that  under  and  l>y 


virtue  of  certain  deeds  and  instruments  execoted  liy 
them  or  their  representatives,  as  well  as  tbe  deft*.,  the 
full  benefit  of  the  mortgage-deed  of  the  7th  Aug.  18  J2, 
and  tbe  moneys  thereby  secured,  had  beoome  vested  is 
them,  Henry  Jones  Evans,  however,  not  claiming  nf 
beneficial  interest  in  tbe  mortgage-deed,  or  the  taaaejt 
secured  thereby,  but  they  submitted  they  were  not 
bound  to  set  forth  any  particular  statement  of 
tbe  deeds,  instruments,  proceedings  and  transactiou 
between  them  or  any  of  them,  the  said  Henry  Pairr 
de  Winton,  and  the  said  John  Jeffreys  de  Winton  snil 
John  Jones,  or  either  of  them,  or  any  other  pertoos « 
person,  whereby  the  said  indenture  of  mortgage  and  tte 
moneys  thereby  secured  had  become  vested  in  the  laid 
John  Parry  de  Winton,  and  David  Evanc,  John  Evant 
and  Wm.  de  Winton,  as  aforesaid. 

It  was  contended  that  thia  answer  was  evanve,  ud 
gave  no  substantial  diKovery ;  that  if  the  iteas  wen 
set  out,  a  secret  partnership  would  be  shown.  Tbe 
defts.  contended  they  were  not  bound  to  set  out  their 
title-deeds,  and  a  second  mortgagee  bad  no  right  t> 
call  upon  them  to  do  so. 

Charles  Wood  appeared  in  support  of  the  excep- 
tions. 

Ba^,  Q.C.  and  Eddis  for  the  iehs. 

The  ViCB-CuANCKLLOR  said,  this  exception  was  not 
sustainable.  The  bill  alleged  (and  no  doubt  tnil;) 
that  tbe  mortgage  was  made  to  six  persons,  the  fuDr 
defts.  and  two  others,  one  dead  and  the  other  retiicd 
from  tbe  partnership  in  which  they  wen  all  bankea. 
Tbe  bill  proceeded  on  that  footing,  and  the  fact  was 
so.  By  virtus  of  various  deeds  the  interest  of  that 
persons  (retired  and  deceased)  was  vested  in  the  ler- 
viving  partners,  who  alone  were  made  defts.  oa  tiw 
record.  The  bill  asked  that  an  account  might  be  takes 
of  what  was  due  to  the  four  as  mortgagees,  and  tiut 
what  was  foimd  as  tbe  balance  might  be  paid  as  iIm 
case  might  be,  and  that  the  four  defta.  might  rccoavey, 
so  that  these  four  were  tbe  only  persons  intertstei 
As  to  tbe  death  and  retirement,  it  wa<>  not  stated  ia 
tbe  bill  as  a  matter  of  fact,  but  that  tbe  defts.  alleged 
it,  and  admitted  that  they  were  tbe  parties  booul  to 
reconvey.  An  exception  was  taken  because  the  deeiis 
by  which  the  transfer  of  interest  took  place  were  got 
set  out.  It  would  be  a  moat  oppressive  thing  to  paitia 
to  be  obliged  to  set  out  documents  with  respect  to 
matters  not  raised  by  tbe  bill,  which  waa  filed  oa  tlie 
footing  that  there  was  tbe  retirement  and  death  apoa 
which  the  interest  became  vested  in  the  defts.  Tliere 
was  no  ground  for  the  exception. 

The  second  and  third  exceptions  were  that  the  defU. 
had  not  answered  tbe  following  parts  of  tbe  seveolli 
interrogatory :  "  Is  it  not  tbe  fact  that  no  such  mus 
as  S0002L  was  do*  from  the  said  Wm.  Bridgwater, 
deceased,  to  tbe  said  firm  of  Wilkins  and  Cow  at  tin 
date  of  tbe  said  indenture,  or  bow  otherwise,  and  bo« 
do  tbe  defts.  make  out  that  such  mm  was  then  due? 
Is  it  not  the  fact  that  such  amount  waa  in  the  wd 
indeutors  stated,  and  whether  or  not  improperly  » 
stated  as  a  nominal  amount,  and  bow  do  tbe  d<A>. 
make  oat  the  contrary  ?" 

Tbe  answers  to  this  and  ths  other  exceptioos  sio 
sufficiently  stated  in  the  judgment  of  the  V.  C. 

The  ViCB-CiiaHCELLOB  was  of  opinion  that  tiiit 
exception  ought  to  be  allowed.  The  fflortgige-detd 
stated  an  account  of  the  same  date  as  the  deed,  as  if  it 
bad  been  a  written  account  settled  between  tbe  paniMi 
but  tbe  bill  alleged  that  in  fact  no  such  accoimt  was 
settled  at  all,  and  that  SOOOI.  was  not  due,  and  the 
interrogatory  asked  the  question,  and  they  amwettd 
as  to  their  belief,  not  as  a  fact,  that  SOOOiL  was  doe  1 
the  date  of  the  mortgage,  and  then  came  the  nuterial 
passage.  Here  were  bankers,  mortgagees,  itiling  U>at 
although  tbe  deed  recited  that  the  aoeouot  wa 
settled  and  signed  of  the  same  date  as  the  indeataie* 
and   that  iU);y  knew   bOOOL  aad  upwjrds  was  ias ; 
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IB  bet  it  wa«  not  Mttled  or  (igoed,  bat  onl  in  eom- 
mnnioition  witli  Bridgwater,  wbo  *u<nt«d  to  tb* 
stitement  that  the  SOOOiL  was  do«  in  the  manner 
reptcMnted  to  him.  Therefore  it  was  not  a  tme  state- 
ment in  the  senae  that  the  aocoant  was  lettled  of  eren 
date.  Natnrally  the  pit.  ssjs,  "  How  do  joa  make 
ont  the  5000/.  ?"  and  they  answered,  "  ParUy  bills,  Ac." 
Tber  really  said  notbing,  a  mere  soggestion  of  the 
'belief  that  the  sum  was  5000^  If  the  question  hod 
■tomed  as  to  whether  on  this  interrogatory  tlie  defts. 
were  bonnd  to  set  ont  the  whole  of  the  account,  be 
■would  hive  hesitated  to  allow  the  exception,  bat 
would  bare  considered  that  the  pit.  shonld  have 
asked  something  more  specific  than  what  was  dne  on 
the  balance  of  aocoant ;  bat  he  asked  how  Bridgwater 
was  indebted  to  them  in  each  a  som  as  to  make  up 
the  SOOOL,  and  therefore  the  second  exception  most  be 
allowed.  As  to  the  third,  it  was  immaterial  whether 
it  wu  allowed  or  not,  but  the  answer  appeared  to  be 
•iffioient,  therefore  it  must  be  overruled. 

The  fallowing  was  the  fifth  exception : — "  For  that 
the  said  defts.  have  not  in  manner  aforesaid,  in  answer 
<a  the  17th  of  the  said  interrogatories,  answered  so 
much  of  the  said  17  th  interrogatory  as  is  in  the  words 
and  figures  following,  '  Set  forth  a  short  sUtement  of 
'Che  terms  and  secnriUes  apon  which  the  said  firm  of 
Messrs.  Wilkins  and  Co.  and  the  said  John  Evans 
cespeetively  have  lent  and  advanced  to  the  said 
Abertillery  Company,  or  the  said  Messrs.  T.  P.  and  D. 
J'riee,  or  either  ot  them,  or  have  given  them  or  any  of 
«hem  credit  fur  such  moneys  as  they  or  be  respectively 
have  so  lent,  advanced,  or  given  credit  for  from  the 
1st  Jan.  1652,  down  to  the  decease  of  the  said  \Vm. 
Bridgwater,  deceased.' " 

The  Vicb-Chasceuok  said,  that  the  pit.,  being 
second  mortgagee,  filed  a  bill  against  the  first,  and  a 
•oimise  being  contauied  in  the  bill,  alleging  a  part- 
nership between  bankers  and  another  firm  of  ooal  mer- 
<hants,  positively  and  distinctly  denied  by  the  answer, 
the  question  was,  whether  the  pit.  bad  a  right  to  say, 
"  Yon  shall  set  out  all  your  dealings  with  that  firm  as 
their  customers."  That  was  a  very  serious  qaestion, 
ibr  any  bankers  Kight  have  a  bill  filed  against  them 
by  any  one  who  chose  to  allege  such  and  such  dealings 
•with  third  persons ;  it  was  impossible  to  allow  that 
The  mode  of  allegation  was  shadowy,  and  it  was  clear 
to  him  that  the  pit.  really  did  not  believe,  or  had 
means  of  knowing  anything  about  it,  but  it  was 
«  fishing  interrogatory  introduced  and  suggested  by 
the  ingenuity  of  counsel  or  solicitor.  The  firm  having 
•become  bankrupt,  there  was  no  suggestion  that  Evans 
was  liable ;  and  for  the  protection,  not  only  of  bankers 
generally  but  of  third  persons  who  had  no  connection 
with  tho  mattern  alleged,  and  to  whom  it  might  be 
extremely  detrimental,  the  exception  ongbt  not  to  be 
allowed.  It  did  not  appear  what  benefit  it  would  be 
to  the  plL  if  the  fact  were  ever  established  aliunde, 
bot  let  it  be  established  in  the  account,  the  defts.  might 
be  examined  to  elicit  it,  otherwise  it  might  be  a  gross 
■iiijnry  to  absent  parties. 

The  thirteenth)  exception  was  that  the  defts.  had  not 
juuwered  so  much  of  the  51st  interrogatory  as  fol- 
lows :  "  Set  forth  a  fall,  tme  and  particular  account 
of  all  secorities  given  to  the  said  Messrs.  Wilkins  and 
Co.,  or  any  person  or  persons  on  their  behalf,  or  to 
tho  deft.  John  Evans,  in  respect  of  all  such  sums  and 
sam  of  money,  as  they  the  said  Messrs.  Price,  or 
«ither  of  them,  have  been  or  are  indebted  to  the  said 
-Meiars.  Wilkins  and  Co.,  or  to  the  said  John  Evans, 
at  any  time  since  the  year  1850,  and  of  the  heredita- 
Tomta,  chattels,  choars  in  action  and  other  real  and 
personal  estate  and  effects  comprised  in  such  several 
.secorities,  and  of  the  dates  of  and  parties  to  the  tenour 
and  effect  of  all  and  every  the  deeds,  agreements  and 
-instnunents  in  writing,  by  which  such  securities,  snd 
«rery  of  them,  have  been  or  are  effected  or  evidenced." 


The  ViCB'CaAHCBLLOR  said  that  this  exception 
most  be  allowed,    inatmnch    as   the    qaastion    wss 

whether  the  pit.  wss  entitled  to  know  what  secorities 
Price  and  Co.  held  which  the  pit.  might  be  entitled  to. 
The  costs  would  fuUow  the  usual  course,  the  defts. 
payini;  those  of  the  exceptions  which  were  allowed, 
the  pit.  of  those  which  were  overruled,  one  being  set 
off  against  the  other.  The  defts.  most  have  a  month's 
time  to  amend. 

Solicitor  for  the  pit.,  T.  Clarh,  2,  Gray's-inn- 
square. 

Solicitors  for  the  defts.,  Xeeet,  Witkitu  and  Bligk. 


nurtthjf.  Dee.  10. 

Lawsox  v.  Stoddabt. 

PracHce— Examination  of  toitneaa — Ntvi  iwstmoHi 

—Expaatt  ofvritnata. 
When  a  wilneu  teho  had  been  partiallf  examined 
did  not  attend  on  the  dag  to  which  the  exantinalion 
had  been  adjourned,  and  no  frtth  adjournment  umu 
made,  a  new  summons  was  necessarg  to  compel  hi* 
attendanee/orlhe  purpose  ofeompleting  the  examin- 
ation. 

Faber  moved  in  this  suit  that  the  examination  of 
the  deft,  as  a  witness  for  the  pit.  might  be  continued, 
it  not  having  been  completed  on  the  day  appointed 
for  ths  purpose,  and  that  the  deft,  might  be  ordered' 
to  appear  to  be  examined  on  a  day  fixed  by  the  chief 
clerk,  and  that  he  shonld  also  pay  the  costs  of  tho 
motion. 

A  snmmons  bad  been  taken  ont  for  the  10th  Joly, 
on  which  occasion  ths  witness  had  attended.  An 
adjournment  till  the  20th  July  had  then  been  made, 
but  the  witness  did  not  attend,  snd  no  adjournment 
was  made. 

The  25tb  Nor.  wss  afterwards  fixed  for  the  con- 
tinuation of  the  examination,  and  a  notice  to  that 
effect  was  served  on  the  witness,  and  money  for  his 
expenses  tendered,  which  he  refused  to  accept  as  in- 
sufficient ;  he  did  not  attend  the  examination. 

The  application  was  foundsd  on  the  14th  rule  of  tho 
35th  Consolidated  Order. 

Osborne,  Q.C.  and  J.  T.  Bumphyt,  in  opposing  tho 
motion,  argued  that  no  regnlar  appointment  bad  been 
made  for  the  examination.    The  proper  course  was  to 
issue  a  new  summons  for  the  purpoee.    On  the  qaes- 
tion of  witnesses'  expenses  I  bey  cited 
Broeas  v.  Llogd,  23  Beav.  129 ; 
Clark  V.  GUI,  1  K.  &J.  19; 
Nokes  V.  Gibbon,  28  L.  T.  Bep.  262; 
Datn/  V.  Durrant,  24  Beav.  411. 
F<A«r,  in  reply,  maintained  that  a  new  summons 
was  unnecessary. 

The  Vicc-CBANCBtxoR  said,  that  the  application 
proceeded  upon  the  footing  that  tlie  deft.,  who  had 
been  partially  examined  on  the  lOtb  July,  ought  to 
have  attendad  on  ths  25th  Nor.  that  bis  examioation 
might  be  continued,  and  that  he  ought  on  this 
motion  to  be  ordered  to  attend  and  to  pay  the  coets 
of  the  application.  The  deft,  on  the  other  band, 
said  that  he  had  not  been  summonsd,  and  that  be 
had  not  had  a  sufficient  tender  of  money  for  ex- 
penses. The  case  raised  two  qoestions,  firstly,  whe- 
ther the  money  tendered  was  a  proper  sum  to  be 
paid  for  his  travelling  expenses,  iu.,  and  there  was 
also  the  question  whether  a  new  summons  was  ne- 
cessary. There  was  nothing  to  be  found  about  it .  in 
the  rules  and  orders  of  tbe  conrt,  and  be  must 
therefore  ascertain  what  the  practice  in  chambers 
was  in  such  esses.  Tbe  matter  must  therefore  stand 
over  till  he  had  done  to.  Both  the  pit  snd  deft, 
were  much  to  he  pitied  if  the  suit  were  to  be  con- 
ducted in  the  spirit  in  which  the  motion  had  been  mado 
and  resisted ;  why  should  there  be  so  much  fighting  on. 
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so  »m»U  a  matter  ?  It  was  the  jnnior  clerk  ia  the  outer 
office,  uot  the  chief  clerk,  who  attended  to  these  matters 
in  chambers. 

Dec  II. — His  HoxouB  said  that  he  had  ascertained 
tliat  a  neir  tommons  was  necessar/. 

X<mdas,  Dte.  14. 

Bbasdos  v.  Bbanoox. 

Practice — iVew  pariiet — Mortgagt  ptndtnU  lit* — 

Ih^pltmaUal  order. 
WhfTt  partite  to  <m  adaufuttratim  titU  have,  pendente 
lite,  mortgaged  tieir  eharee,  the  mortgagee*  may  be 
made  partiee  to  the  tttU  bg  a  suppUmeatal  order 
under  sect.  52  ^  15  ^  16  yict.  e.  86. 
Uardy  asked,  on  behalf  of  one  of  the  pits,  in  this 
suit,  that  certain  persons  who  had  recently  become 
mortgagees  of  the  shares  of  some  of  the  parties 
to  tliis  snit,  ittstitnted  to  administer  the  estate  of 
Samuel  Brandon,  might  be  made  parties  to  the  snit  bj 
a  supplemental  order  wider  the  SSnd  section  of  the 
15  &  16  Vict.  0.  86.  The  registrar,  Mr.  Rogers,  bad 
considered  that  it  was  open  to  doubt  whether  it  was 
right  and  proper  to  bring  mortgagees  pendente  tile,  as 
mortgagees,  before  the  court,  and  he  had  therefore 
desired  that  the  matter  might  be  mentioned  to  the 
V.  C.  Both  the  mortgagors  and  mortgagees  acted  by 
the  same  solidtor,  and  the  mortgagors  entirel  j  concurred 
in  the  application.  It  would  not  entail  anj  additional 
expense  upon  other  parties.  There  was  no  one  case 
in  which  a  mortgagee  of  a  share  had  not  been  a  party 
to  the  suit.  Under  the  old  practice  it  was  clear  that 
mortgagees  (pentfents  lit»)  might  hare  filed  a  snpple- 
menul  bill. 

The  Vice-Cranokixob,  who  bad  befor*  suggested 
that  the  solicitor  for  the  mortgagors  might  regard 
entirely  the  interest  of  the  mortgagee,  as  being  the 
same  in  the  suit,  said  thst  he  feared  considerable 
additional  expense  would  be  incurred,  as  the  mortgagees 
would  have  to  be  serred  on  every  occasion ;  but  as  it 
seemed  in  aooordanoe  with  the  nsnal  practice,  be  would, 
subject  to  anything  that  Hr.  Rogers  (who  was  not 
then  present)  might  suggest,  make  the  order  in  the 
form  required. 
This  wu  subsequently  done. 


V.  C.  STUAST'S  COTTBT. 

Bepated  by  J^xaa  B.  DArmKn  and  Eovabo  Wuslow, 
£aqr8.,  ol  Llucola's-Uin,  Barristers-at-Law. 

Friday,  Nov.  20. 
JU  yfaiti'a  Tsuns,  asd  Xe  The  Tbosteb  Act  1850. 

Petitioi^—Irreletant  matter — .V<x(  friend — Coete. 
Where  a  married  woman,  having  bg  her  next  friend 
petitioned  for  the  appointmeni  of  new  tnuteet  of 
property  to  tvkich  >Ae  woe  entitled  for  her  leparate 
we,  made  in  the  affidaoitt  filed  in  lupport  etatementt 
and  ehargu  irreUwant  to  the  suh/eol  of  the  petition, 
and  lehere  the  reep.,  in  antwering  thoie  affidavits, 
node  further  charge*  of  a  ttHl  further  nrelevttnt 
character : 
The  Court  ordered  that  all  the  cost*  incurred  by  the 
rap.  m  antwering  the  irrelevant  charge*  made 
againtt  him  be  paid  by  the  next  friend;  and  that 
all  (A«  eosM  ineiared  by  the  irrelevant  matter  intro- 
duced by  the  retp.  into  the  cote,  other  than  that 
rebutting  the  Itatement*  made  againit  him,  should  be 
paid  by  him. 

This  wss  a  petition  presented  by  a  married  woman, 
by  her  next  friend,  praying  to  bare  new  trustees 
appointed  of  certain  freehold  premises  to  the  income 
of  which  she  was  enttled  for  life  for  her  separate  nse. 

The  petitioner  charged  her  husband  with  cruelty  and 
desertion,  and  affidarits  were  filed  by  the  petitioner  in 
anpport  of  sach  charges.    The  husband  filed  sffidaTits 


not  only  in  answer  to  the  charges  brought  agaisit  biiDr 
but  bringing  connter  charges  of  violence  and  abaite 
conduct  against  his  wife. 

Greene,  Q.  C.  and  Budge  supported  tbe  prayer  of 
the  petition,  and  asked  that  the  mp.  might  be 
ordered  to  pay  all  the  costs  which  had  been  nectasaiily 
incurred  by  bis  vexations  opposition. 

Swamlon,  for  the  resp.,  contended  that  the  chirps 
made  against  him  by  the  petitioner  and  repeated  by 
the  next  friend  in  bis  affidavit,  were  scandalnu  ud 
impertinent,  and  submitted  that,  as  the  costs  wen  in- 
curred by  the  petitioner's  improper  conduct  and  un- 
founded allegations,  the  next  friend  ought  to  pay  tkcm. 

Greene,  Q.  C.  was  heard  ia  reply. 

The  Vick-Chaxceulor. — There  can  be  no  doabt 
of  the  Impropriety  in  mixing  up  charges  of  misoondoet 
on  the  psrt  of  the  husband  of  the  petitioner,  «bo  is 
entitled  to  the  property  for  her  separate  use,  in  a  peti- 
tion merely  for  the  appointment  of  new  tmsttes.  I 
bare  no  doubt  as  to  the  right  of  the  resp.  to  haretued 
and  allowed  to  him  the  costs  of  so  much  of  the  petition 
and  so  mncb  of  the  statements  in  the  affidarits  Shd 
on  behalf  of  tbs  petitioner,  which  contain  charges  tf 
improper  conduct  against  him,  and  which  centais 
anything  irrelevant,  with  a  view  to  the  appoist- 
ment  of  new  trustees,  which  was  the  sole  pnrpoH  of 
this  petition.  I  have  no  doubt  as  to  the  right  of  tb» 
resp.  to  answer  the  chsrges  made  against  him,  but  he 
ought  not  to  havs  sntered  into  other  charges  wbidt 
are  more  irrelevant,  scandalous,  and  impertinent  still,  ud 
which  go  to  more  than  merelyrebutting  the  charges  vliicb 
are  made  against  bis  character.  Therefore  the  order 
will  be,  that  so  much  of  the  mp.'s  costs  as  hsve  beok 
incurred  in  answering  the  charges  made  against  liis 
character  be  taxed  by  the  master,  and  be  paid  by  tb* 
next  friend,  and  that  the  next  friend  do  alia  pay  >0 
the  costs  of  the  petitioner  which  have  been  iocurnd  is 
making  tbe  cbsi^  egainst  the  character  of  the  mp.. 
and  all  tbe  costs  incurred  in  answering  tbs  evidence  of 
tbe  resp.  in  reference  to  the  allegations  made  agiiut 
bis  charscter,  but  not  the  costs  of  answering  tl» 
irrelevant  matters  or  charges  which  were  6nt  iotio- 
duced  by  the  resp.  io  bis  affidavit.  I  direct  that  tie 
petitioner  be  allowed  no  costs  of  any  irrelenot 
matters.  The  only  costs  which  must  be  paid  ost  of 
the  trust  property  as  between  solicitor  and  client  »* 
those  which  are  incurred  upon  a  petition  for  tlie 
appointment  of  new  tnutees,  and  the  affidarits  vliidi 
are  usually  neoessaryand  proper  to  bringthe  facts  befote 
thecourtinrelationtosach  sppmntment.  Theremsill* 
a  reference  to  chambers  to  appoint  new  trustees,  ssd  it 
it  shall  appear  that  the  persons  proposed  sre  £t  ml 
proper  persons,  there  let  them  be  appointed,  and  It* 
the  trust  property  be  vested  in  them.  There  bi»' 
be  liberty  to  apply,  and  generally,  as  to  how  t)» 
costs  to  be  paid  by  the  petitioner  are  to  be  raited. 

Friday,  Dec.  9. 
Sealb  v.  Hatite. 
Eeirlooms—Wkal  will  constitute— Executor— Call- 

A  casket  containing  diamond*  wat  tent  to  the  ff-' 
father,  accompanied  by  a  letter  to  the  effect  l» 
the  diamonds  were  to  be  coniidertd  as  heirlooMU 
the  family,  and  were  to  be  left  to  the  eldest  iu»  «» 
heir,  after  the  death  of  his  mother,  as  long  i"' 
family  should  continue.  ^^ 

On  tht  death  <f  the  pU-'s  mother  {who  nrrtnrf  «■ 
huJband)  one  of  her  executors  (Ms  ether  tor»9 
renounced)  refuted  to  deliver  up  the  rfinwa*  » 
the  ph.,  the  heir,  and  raised  the  question  aitalMf 
forming  part  of  the  aisets  of  the  mother : 

B  eld  that,  the  diamonds  formed  no  part  of  the  off^J^ 
the  mother,  but  belonged  to  the  family  "  ^"^^ 
and  ordered  that  the  executor  who  raited  the  j*'!'*'* 
should  pay  the  costs. 
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This  was  a  bill  fnj'tag  that  certain  diamoadi  might 
tie  decreed  to  be  delivered  ap  to  the  pit.,  Sir  John 
Scale,  Bart,  of  Hoaat  Boone,  Dartmouth;  and  it 
stated  that  in  1817  one  John  Seale  (afterirards  Sir 
■John  Seale)  aent  to  the  plt.'a  father  (Sir  John  Henrjr 
Seale,  Bart.)  a  box  containing  rarioni  articles  of  oon- 
siderable  valoe,  for  man^  years  the  property  of  the 
S«ale  family,  than  the  absolute  property  of  the 
raid  last-meotioaed  John  Seale.  The  diamonds 
included  in  the  casket  were  a  necklace,  a  pair 
or  Mr-rings,  and  one  or  mora  brooehea,  all 
uniform  in  character  and  setting,  and  farming,  in  fact, 
altogether  a  single  set.  At  the  same  time  the  last- 
meotioned  John  Seale  wrote  and  isot  to  the  said  Sir 
John  Henry  Seale  a  letter, 'anooancing  that  the  box 
bad  been  sent  off,  and  begging  that  it  might  not  be 
«pened  before  the  morning  of  Christmas-day.  The 
letter  then  proceeded  thus  :— 

"It  contains  the  following  articles  to  be  appro- 
priated as  hereafter  mentioned.  Two  handsome 
embossed  bowles  of  old  plate,  J.  H.  Seale,  Esq.  A 
casket  of  diamonds  in  a  neoklace,  with  ornaments, 
and  a  medal  of  the  Princess  Charlotte,  a  lock  of  her 
bair,  'undoubted.'" 

"N.B. — This  necklace  is  to  be  considered  as  an 
heirloom  in  the  family,  and  is  to  be  left  to  the  eldest 
•on,  and  his  heir,  after  the  death  of  his  mother,  as 
long  as  the  family  shall  continue." 

The  box  and  its  contents  were  duly  recuTed  by 
-the  said  Sir  John  Henry  Seale,  and  ware  delivered  by 
Itim  to  bis  wife.  After  his  death  his  wife  continued 
-to  hold  the  jewels  all  but  the  ear  rings,  which  were 
banded  to  the  wife  of  the  pres«nt  baronet.  At  the 
.death  of  the  widow  of  Sir  J.  H,  Seale  the  other  part 
-of  the  jewels  wen  in  hsr  possession:  There  was 
evidence  to  show  the  identity  of  the  jewels,  and 
that  the  dowager  Lady  Seale  had  stated  the  jewels 
were  heirlooms. 

Bacon,  Q.C.  and  Wicieiu,  for  tlie  pit.,  contended  that 
the  diamonds  belonged  to  the  pit.  as  heirlooms.  There 
'  could  be  no  question  as  to  their  being  idenUoal  with 
those  sent  to  the  piL's  father  and  rsferred  to  in  the 
ielter  ;  the  aathenticity  of  whioli  was  beyond  doubt. 

MalitUy  Q.  C.  and  H.  Stevem,  for  the  deft.,  one  of  the 
-exeentun,  of  the  dowager  Lady  Seale,  contended  that  the 
deft,  could  do  no  more  that  he  had  done.  The  deft. 
was  the  acting  executor  of  his  mother  (the  dowager 
Lady  Seale),  and  as  she  had  alleged  that  the  jewels 
were  her  property,  he  could  not,  in  justice  to  her 
creditors,  do  otherwise  than  raise  the  question  for  their 
benefit. 

Dmee  appeared  for  the  other  exseator,  who  bad  re- 
nounced. 

The  Vick-Craxcellob. — I  hare  no  doubt  thit 
these  diamonds  formed  no  part  of  the  assets  of  the 
dowager  Lady  Seale.  The  person  who  takes  a  gift  of 
chattels  must  take  it  subject  to  the  conditions  imposed 
by  the  donor.  In  this  ease  it  is  clear  that  the 
diamonds  were  sent  to  the  son  to  "  go  in  the  manner 
and  on  the  terms  mentioned  in  the  letter."  It  is 
-unnecessary  to  ooosider  the  right  of  any  other  person 
than  that  of  Lady  Seale,  because  if  her  right  was  dis- 
placed the  deft's  claim  failed.  In  the  case  of  Clarke  r. 
Lord  Onmmde  Jac  1 1 5,  Lord  Eldon  said  that  heirlooms 
were  rather  faronrites  with  the  court ;  by  which  he 
meaat  that  the  court  gave  effect  to  this  disposition  of 
property  of  a  particular  kind.  Lady  Seale  was  never 
entitled  to  tb«e  jewels,  and  there  must  be  a  declara- 
tion that  they  never  formed  part  of  her  assets,  but 
are  the  property  of  the  pit.  The  deft.,  who  had 
raised  this  question,  must  pay  the  costs,  and  there 
wonld  be  no  order  as  to  the  costs  of  the  other 
executor,  who  bad  renounced. 
Solicitors  for  the  pit.  Gadsden  and  Flower. 

Solidtora  for  the  deft.,  Druce  and  Son;  Balte 
«>d  Trittram. 


V.  C.  WOOD'S  COURT. 

Beported  hf  W.  H.  Bs-vxir  and  Ekwaso  Ixorn,  Esqrs., 
Barrlsters-at-Iiavr. 


Xov.  17  and  18. 

SWAIKB  V.  GrKAT  NOBTHBBll  BAILWAT  GoMPAHT. 

Practice — lajunctiim — Legal  right — iVmnasoe — 
Aegmescence — 25  ^  26  Viet.  e.  42. 
The  old  mle  that  a  pit.  will  not  be  aUatood,  aJUr 
hating  acquiesced  in  an  infringtmtnt  of  an  altered 
right,  to  restrain  the  oontiiuianee  of  the  infringe- 
ment, without  having  proved  his  right  bg  a  trial  at 
law,  is  not  altered  bg  the  Act  35  4  36  VieL  c.  42, 
giving  thit  court  a  power  to  d»eide  ^mestions  of  legal 
rights. 

This  was  a  bill  praying  for  an  iqjnnetion  to  restrain 
the  defta.  from  using  a  siding  belonging  to  them  st  the 
the  Stevenage  station,  for  tbs  deposit  or  stacking  of 
manure,  so  as  to  produce  noxious  vapours  or  stenches, 
or  from  permitting  their  trucks  or  waggons  containing  any 
such  manure  or  offensive  matter  to  remain  on  the  siding, 
or  from  using  the  siding  in  such  a  manner  as  to  inter- 
fere with  the  quiet  and  wholesome  enjoyment  by  the 
pit.  of  his  house  (which  was  close  to  the  siding),  and 
also  asking  for  an  account  and  payment  to  the  pit.  of 
the  damage  sustauied  by  him  by  reaaon  of  the  wionginl 
acts  of  the  defts.  in  so  using  their  siding. 

The  pit.  in  1856  was  the  owner  of  a  house  and  land 
at  Stevenage,  and  in  1858  the  defts.  began  to  make  s 
siding  io  their  railway  upon  land  belonging  to  them, 
whioh  abutted  on  a  road  leading  to  and  immediately  in 
front  of  the  plt.'s  house  and  premises.  Some  discussion 
took  place  between  the  pit.  and  the  station-msster  at 
Stevenage  at  the  time  this  siding  wss  being  made,  and 
complaints  were  msde  by  the  former  as  U  the  position 
of  a  gateway  leading  from  the  siding  into  the  road, 
but  it  did  not  appear  that  he  mads  any  inquiry  as  to 
the  kind  of  traffic  for  which  the  siding  was  intended 
to  be  used,  or  raiasd  any  objsotion  t»  its  use  for  any 
purpose. 

It  ssemed  that  the  manure  traffic,  for  which  the 
siding  was  used  from  the  'first,  and  whioh  at  its 
commencement  in  1859  was  of  no  very  great  extent, 
and  waa  thou  admitted  by  the  pit.  to  have  been  no 
nuisance,  increased  rapidly,  and  was  also  carried  on  in 
such  a  way  aa  to  cause  him  much  annoyance,  the 
manure  being  of  a  more  than  usually  offensive 
character,  and  being  left  either  in  the  tracks  or  tiuued 
out  on  the  siding  for  some  days. 

In  Dec.  1861  the  deft,  first  compluned  of  tbs  nui- 
sance to  the  station-master  at  Stevenage,  and  again  in 
Aprill862  to  the  chief  engineer  of  the  railway  company, 
treating  the  nnisance  as  occasional,  W  requesting 
that  it  should  be  abated.  In  answer  to  these  com- 
plaints he  obtained  no  redress,  and  in  Nov.  1862  his 
solicitors  formally  applied  to  the  company  to  remove 
the  cause  of  complaint.  Some  correspondence  took 
pUce  thereupon,  but  ao  steps  were  taken  by  the  com- 
pany in  compliance  with  the  plt.'s  wishes.  The  bill 
waa  filed  on  the  19th  Jan.  1863. 

Shortly  after  the  filing  of  the  bill  the  nuisance,  to 
a  gr«at  extent,  abated.  The  pit.  did  not  thereupon 
apply  for  an  interlocotoiy  injunction,  and  the  cause 
now  came  on  for  hearing. 

Wilteoci,  Q.C.  and  RoiOurgh,  for  the  pit.,  sub- 
mitted, first,  that  the  evidence  established  tbs  exist- 
ence of  a  legal  nuisance,  so  that  they  could  not  have 
failed  to  obtain  damages  in  an  actiou ;  secondly,  that 
if  so,  the  circumstancee  of  the  case  entitled  them  to 
relief  in  equity.    They  dted 

Com.  Dig.,  "  Action  on  the  Case  for  Nuisance ; " 
Walter  v.  Selfe,  4  De  6.  &  Sm.  315  ; 
Pollack  V.  Lester,  11  Hare,  266  ; 
Flight  T.  Thomas,  11  Ad.  &  EL  688. 
As  to  the  second  point,  this  was  not  an  interlocatory 
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appliotion,  unit  tbarefora  the  dtla/  of  the  pit.  id  filing 
bU  bill  ought  not  to  prejudice  him,  sinco  lie  had,  in 
fact,  taken  proceedings  at  soon  as  ths  Doiaance  became 
(obstantiall;  prejudicial  to  liiin.  Tbs  operation  of  the 
Act  -25  &  26  Vict,  c  42,  wta  to  relieve  a  pit.  from 
the  iiecessitj  of  proving  his  right  by  an  action  for 
damages,  b/  enabling  this  court  to  give  complete 
nlief. 

SoU,  Q.  C.  and  Slevetu,  for  the  defts.,  were  not 
called  on. 

The  ViCB-CuANCBLU>B  Said,  that  there  were  two 
clasiKs  of  cases  in  which  this  court  had  interfered  by 
injunction  to  assist  a  pit.  in  maintaining  a  legal  right : 
first,  under  the  old  practice,  when  the  court  had  not 
the  power  of  sifting  the  whole  case,  a  pit.,  by  a  bill 
j^i'a  (i>n<(,  might,  upon  reasonable  cause  shown,  obtain 
am  injunction  to  reslraio  the  infringement  of  an  alleged 
legal  right,  by  which  be  would  ban  been  injured, 
pending  the  trial  of  hi*  right  at  law;  secondly, 
where  several  actions  of  ejectment  had  been  brought 
in  which  the  deft,  bad  been  uniformly  successful,  the 
court  interfered  in  his  favour,  on  a  bill  of  peace,  to 
prevent  any  future  action.  It  was  clear  that  the 
present  bill  would  not  oome  under  the  second  class. 
Kow,  as  to  the  first  of  these  dasses,  Bateman  t. 
Joluuon,  Fits.  106,  wu  an  authority  to  show  that  this 
court  would  not  interfere  when  a  pit.  had  sufficient 
time  to  assert  his  right  by  an  action.  Here  the  pit. 
had  ample  time  to  try  his  right  at  law  ;  he  had 
not  done  so,  but  bad  preferred  to  oome  to  this  court  for 
an  injunction ;  the  on^  question,  therefore,  was,  whether 
the  recent  Act  bad  so  far  altered  the  old  practice  as  to 
entitle  bim  to  wait  four  or  fire  years  without  taking 
•oy  step  to  assert  his  right  at  Uw  and  then,  for  bis 
own  convenience  merely,  to  apply  to  this  court  for  an 
injunction.  He  thought  that  the  power  given  by 
that  Act  to  this  court,  in  certain  cases,  to 
decide  questions  of  legal  right,  was  not  intended  to 
be  used  in  the  mode  in  which  it  was  now  sought  to 
be  applied.  There  was  another  objection,  too,  ariaing 
from  the  rule  of  the  court,  that  it  would  not  grant  an 
injunction  to  restrain  acts  which  a  pit.  had  stood  by 
and  allowed  to  be  done  for  a  length  of  time,  so  that, 
by  his  acquiescence,  the  opposite  party  was  placed  in 
a  worse  position  than  he  would  otherwise  have 
been  in.  In  this  oas*  the  pit.  bad  built  his  house 
in  1856,  the  defts.  bad  began  to  construct  their 
aiding  in  1858,  and  the  pit.,  seeing  this  and  knowing 
the  nature  of  the  traffic  already  carried  on  at  a 
aiding  on  the  opposite  side  of  the  line,  might  reason- 
ably be  held  to  have  been  bonnd  then  to  make  in- 
quiries as  to  what  the  siding  was  to  be  used  for. 
ile  could  not  admit  that  a  person  was  bound  to  wait  till 
the  actual  commencement  of  a  nuisance,  remembering 
a  case,  often  referred  to  by  Lord  Eldon,  of  a  landowner 
standing  by  and  seeing  a  mine  opened  near  his  land, 
it  being  evident  that  the  mine  could  not  be  worked 
but  by  means  of  a  road  over  that  land  ;  in  such 
a  case  he  would  not  be  allowed  to  restrain  the 
owner  of  the  mine  from  attempting  to  acquire  such 
right  of  way  !  (Jaektm  r.  Color,  5  Ves.  589.) 
Here  the  pit.  bad  acquiesced  in  the  nuisance  down  to 
1860;  he  had  begun  to  complain  only  in  1861 ;  that 
was  the  time  when  he  ought  to  have  asserted  his 
right ;  however,  he  took  no  active  proceedings  till  the 
end  of  1862,  the  traffic  in  the  interval  steadily  increas- 
ing ;  then  he  came  to  this  court,  having  allowed  the 
defts.  to  make  their  siding,  to  expend  money  on  it  and 
on  the  neceuary  plant  for  working  it,  and  without 
baving  proved  his  legal  right,  asked  an  injunction  which 
would  stop  the  whole  traffic  of  the  company.  He 
could  not  think  that  such  a  transfer  of  jurisdiction 
came  within  the  purpose  of  the  recent  Act.  The  bill 
most  be  dismissed,  with  costs. 

Solicitors  for  pit.,  DtnUm  and  Ball}  for  defU., 
•/oiaston,  Fargukar  and  Letch. 


Monday,  Km.  S3. 
MlDDtXTUS  r.  Gbbbswooo. 
Cottlraet — Specific  performanct — SquUgo/nitmpliom- 
— Mortgagee — Practice — Form    of  deeret  at  *» 
spectui  damage— 2\  4  22  Viet.  e.  87,  (.  3. 

A.  by  contract  agreed  to  grenU  a  leal  qfa  jnUie 
koute  to  B.  upon  ctrtcan  terme;  m  add^ie  **  tkt^ 
lettor,  to  make  certain  alleralime  aote  mifj/ettnl 
and  to  make  and  form  a  epirit-tamlt,  and  f^  *•- 
plate-glau  mndoite,  and  do  eterytkinf  tkaitaiitk 
neeeuary  at  hie  own  expeme,  and  paint  ntm  ti»- 
oattide  of  all  the  wood-work,  at  well  at  jml  th^ 
elatet,  chimney-pott  and  roofing  in  tborongk  rtpair." 

B.  by  hit  bill  offered  to  waive  the  perforwants*  ofti* 
agreement  to  far  at  regarded  any  aUtratiomt  aoC- 
ipecificaUy  mentioned  therein : 

Held,  that  he  wai  entitled  to  a  decree  for  *ptei/te  ptr- 
furmance,  mtmis  the  waiver. 

This  was  a  bill  filed  for  the  speeifie  perfbrmaaoc  of 
an  agreement,  the  material  parte  of  which  were  a» 
fallows :  "  Memorandum  of  agreement  made  this  26tli 
Uay  1862,  between  George  Greenwood,  of^  &c.,  a«i 
David  Middleton,  of,  &c.,  whereby  the  said  Geurg* 
Greenwood  agrees  to  let,  and  the  aaid  David  Uiddletoa 
agrees  to  take,  at  the  annual  rent  of  100/.,  payment 
half-yearly  from  the  day  of  entry,  viz.,  on  the  lab 
July  next,  on  the  1st  Jan.  and  1st  July  for  the  full 
end  and  term  of  ten  year*  from  the  aaid  I  at  Jaly 
nest,  and  upon  the  following  terms  and  oondittoaa  r. 
all  that  inn  or  publie- house  situated  at  the  top  ef 
George-street,  in  Wakefield -road,  in  Bradford,  known 
as  tbs  Britannia  Inn,  with  the  onthouaes,  boild- 
ing%  cottage,  oonvenieoces,  and  premise*,  as  the  aem» 
has  been  and  ia  now  in  the  occupation  of  Mr.  Wm. 
Fox  and  bis  nnder-tenanta.  The  taker  to  pay  all 
rates,  taxes  and  licences  and  all  other  outpaymeotSr 
except  property  and  income-tax,  and  keep  and  leave 
the  premises  in  good  and  tenantable  repair.  7%* 
lettor  to  make  certain  alterationt  now  tuggatlai,  nd 
to  make  and  to  form  a  ipirit-vatiU  and  pat  as  plalf 
glatt  leindowt,  and  do  everything  therewith  net/maty 
at  hit  own  expente,  and  paint  «eis  tht  owtide  of  eii 
the  wood-work,  at  well  at  put  the  tlatei,  chimneg-peli 
and  roofng  in  thorough  rtpair.  All  ths  trade  fix- 
tures, brewing-plant,  ceilings,  seatings  and  suck  things 
as  are  used  for  the  trade  of  an  innkeeper,  to  be  takni 
at  the  expiration  of  the  lease  by  tb*  said  Geo.  Green- 
wood at  a  valuation,  such  valuation  to  be  made  in  the 
usual  form." 

The  agreement  then  went  on  to  provide  fur  the 
party  to  prepare  the  lease  and  other  usual  stipolatiaa. 

Possessiutt  was  not  given  on  the  1st  July,  as  pr»- 
vided  by  the  agreement,  much  delay  taking  place  as  to- 
the  valuations,  and  the  deft,  subsequently  refused  l» 
return  the  draft  of  the  lease  wbich  had  been  forwarded 
to  defu's  solicitor,  or  perform  the  agreement,  on  tkt 
groimd  priacipally  that  there  were  mortgagees  of  ths 
property  whose  acquiescence  was  submitted  by  him  to 
be  necessary,  and  that  the  term*  of  the  proposal  for  • 
lease  were  misstated  in  the  agreement. 

The  pit.  thereupon  filed  his  bill,  stating  the  agree- 
ment, and  offering  to  waive  the  performance  of  that 
part  which  was  required  to  be  done  by  the  deft,  end 
printed  in  italics,  praying  specific  performance  of  it^ 
"  except  so  far  as  the  performance  thereof  was  thereby 
waived,  and  for  that  purpose  to  execute  a  leaee  to  pit. 
in  conlormity  with  ssid  agreement  of  the  premises  in 
such  agreement  mentioned,  the  pit.  offering  to  accep* 
such  lease,  and  to  execute,  if  necessary,  a  counterpart, 
and  also  to  waive  the  performance  by  the  deft,  of  atH 
agreement  so  far  as  respected  the  alterations  in  aad 
by  the  said  agreement  mentioned  or  referred  to  otb«- 
tban  the  making  and  forming  of  a  spirit-vault,  putting 
in  of  plate-glass  windows,  tbs  painting  the  outside  ef 
all  the  wood- work,  and  the  putting  tbealatas,  ebimosf 
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puts  Mid  rooting  ia  thorough  repair,  for  payment 
of  damages  by  deft,  as  the  coart  might  think  fit  to 
award  bj  reaaon  of  the  non-performance  by  the  deft. 
of  his  said  agreement  otherwise  than  in  the  par- 
ticalan  the  performance  of  which  was  thereby  waired, 
«acb  damages  to  be  assessed  as  the  court  should 
4ir«et ;  and  for  an  injunction  to  restrain  the  letting 
of  the  premises. 

The  main  facts  were  not  disputed  by  deft.'s  answer. 

Jloll,  Q.  C  and  Frediag,  for  the  pit.,  contended  that 
tUa  was  simply  a  case  of  conreyanoe,  and  not  of  title. 
The  contract  wai  specific.  The  daft,  was  bound  to 
grant  the  lease ;  the  difficulties  which  bad  luisen  v> 
iloiog  so  were  of  his  own  creating,  and  were  totally 
oaknowa  to  pit.  at  the  time  of  the  eontnot.  Tbey 
cittd 

Soema  r.  Edge,  John.  673  ; 
Norr'a  r.  Jackson,  I  Jo.  tt  H.  319 ; 
Cofflan  T.  Ha^r,  2  Soh.  &  Lef.  160. 

Daniel,  Q.  C.  and  IaUU,  for  deft.,  contended,  that 
the  mortgagees  should  hare  been  made  parties.  The 
oeatract  to  let  was  only  by  the  owner  of  the  equity  of 
redemptioD,  and  each  a  contract  could  not  be  enforced. 

Tlie  Vicx-CaAicoBLLOB  said  it  was  a  dear  case  for 
■pecilic  performance,  and  the  decree  must  be  in  the 
nsaal  form.  The  deft,  bad  deliberately  entered  into 
the  agreement,  and  although  by  his  answer  and  subae- 
qoent  eridence  he  had  endearoured  to  establish  a  case 
it  ancertainty  in  the  terms  of  the  agreement  as  to  the 
lieences,  and  as  to  the  period  of  poasassion,  he  had  not 
displaoed  the  pit's  case  as  made  by  the  bill.  There 
miut  thersfoie  be  the  usual  decree  for  the  performance 
«f  the  agreement  by  the  deft,  with  costs,  with  a  refe- 
rence tu  chambers  to  settle  the  terms  of  the  lease  if 
necessary.  There  must  alio  be  an  inquiry  as  to 
damages  as  provided  by  the  Act.  There  would  be  no 
oooeseity  for  any  inquiry  as  to  title. 

Decree  specific  performance  of  the  agreement,  so 
Ux  as  same  was  not  waired  by  pit.,  with  costs.  Befer- 
«iioe  to  chambers  to  settle  terms  of  lease.  Inquire  under 
what  circnmitancea  delirery  of  possession  was  delayed 
beyond  the  1st  Joly  1862,  and  what  damages  onght  to 
be  paid  to  pit.  in  respect  of  tbe  nonperformance  of 
the  agreement,  either  as  regards  the  nondelivery  of 
poeaessian,  or  as  regards  the  making  the  spirit-TauIt, 
Sec  (as  in  agreement),  in  case  the  sams  shall  not  oe 
done  by  deft. 

Solicitors :   W.  Lancaster,  Bradford,  for  pit. ; 

W.  P.  RoberU,  MauchesUr,  for  deft. 


Nov.  23  and  Deo.  4. 
Kno.x  r.  Gye. 
Practice — Pleading — Amendment. 
A  pU.  will  not  be  alloaed  to  set  up  by  amendment 
after  proof    a  ease   for     relief   depending    on 
matter  collateral  to  the  main  point  at  issue,  hating 
failed  on  the  main  point;  sack  collateral   matter 
having  been  disclosed  by  the  answer  of  the  deft.,  and 
the  pit.  having  had  ample  opportmitg  of  amending 
hie  bill  befnre  the  hearing. 

This  was  a  bill  by  Col.  Knox  seeking  to  establish  a 
{Mrtuership  between  himself  and  the  deft,  in  the  ad- 
venture of  undertaking  tbe  Boyal  Italian  Opera,  at 
Corent-gardeo,  in  the  year  18SI  and  following  years. 
The  pit.  alleged  a  rerbal  agreement  between  himself 
and  the  deft,  to  share  equally  in  the  profiu  of  the 
adventure,  in  parsnance  of  which  10,0002.  was  bor- 
rowed from  Messrs.  Coutts  and  Co.  on  the  joint  and 
aeveral  bond  of  tbe  pit.  and  deft,  as  the  joint  capital 
of  the  concern,  the  deft,  being  allowed  a  salary  of 
1500/.  a  year  as  manager  of  the  business  ;  that  the 
pit.  bad  repaid  Heesrs.  Coutts  5000^  in  respect  of 
the  sum  so  borrowed  ;  that  in  1653  Mr.  Thistle- 
thwayte  liad  joined  tbe  adventure  as  pirtaer,  with  an 


additional  capital  of  12,000<.  and  that  he  (par.  29)  *iin 
the  year  1854,  being  ordered  on  foreign  service  retired 
from  tbe  said  partnership  and  a  deed  was  executed  be- 
tween him  and  bis  said  partners,  tbe  pit.  and  deft.,  and 
be  assigned,  or  made  over  the  said  sum  of  12,000^,  his 
share  of  the  said  partnership  capital,  to  the  pit.  and 
deft,  for  their  equal  benefit."  Tbe  bill  prayed  %• 
dissolation  of  the  alleged  partnership  and  a  winding-up. 
under  tbe  direction  of  tbe  court,  and  an  account  of 
what  was  due  to  the  pit. "  in  respect  of  his  share  of  tho  - 
capital  of  the  said  partnership  (including  his  share  of 
the  said  sum  of  12,000/.,  brought  into  and  left  in  the- 
said  concern  by  Thistlethwayte)." 

It  was  alleged  by  tbe  deft,  that  no  partnership  had> 
ever  subsisted  between  himself  and  the  pit. ;  that  th« 
SOOOJL  had  been  advanced  by  tbe  Utter  on  the  expresa 
terms  that  the  pit.  should  submit  to  the  loss  of  tha 
whole,  or  any  part  of  that  sum  if  tbe  concern  should 
turn  out  to  be  unprofitable,  bnt  with  a  prospect  of 
repayment  of  tbe  capital  out  of  any  profits  which 
might  be  made.  It  was  admitted  that  Tbistlethwayta 
came  into  the  concern  on  the  terms  uf  having  one- 
third'  of  the  profits ;  bnt  no  assignment  of  his  shara 
(as  alleged  in  the  bill)  was  made,  although  a  draft  to 
that  effect  had  been  drawn  up  at  tbe  time  that  ha 
was  going  abroad.  This  draft  (set  ont  in  the  deft.'a 
answer),  contained  a  recital  that  tbe  pit,  the  deft, 
and  Thistlethwayte  were  partners  in  the  adventure  on 
equal  terms,  and  the  deft,  by  his  answer,  stated  that 
in  consequence  of  that  recital  the  pit  had  refused  to 
be  a  party  to  tbe  assignmsnt,  and  that  Tbistlethwayta 
thereupon  executed  a  will  of  the  26tb  June  1854,  ba- 
qneatbiug  all  his  share  in  the  partnership  to  tbe  plfe. 
and  deft  in  equal  moieties,  it  being  noderstood  M* 
tween  the  parties  that  his  estate  should,  in  the  event 
of  his  death,  be  held  harmless  against  any  liabtlitist  of 
the  coooem. 

Tbe  pit  filed  bis  bill  on  tbe  26th  April  1861 ;  on 
the  14tb  Sept  following  tbe  answer,  setting  forth  tba 
above  facts  as  to  Thistlethwayte's  share,  was  filed,  and 
a  further  answer  on  the  19th  Sec,  and  which  there- 
fore became  sufficient  in  Jan.  1862.  Tbe  pit.  did  not 
at  that  time  amend  his  bill,  and  tbe  cause  oomiuj  on 
for  hearing,  the  V.C.  decided  that  though  the  pit  had 
tailed  to  prove  his  case  as  to  a  partnership  between 
himself  and  the  deft.,  there  might  be  some  case  for 
relief  as  to  the  share  of  Thistlethwayte.  Tbe  pit. 
theieapon  obtained  special  leiive  to  move  to  amend  his 
bill  by  striking  out  the  allegation  in  paragraph  29, 
and  stating  in  its  place  the  will  of  Thistlethwayte,  tba 
probate  ot  that  will  on  the  6th  Nov.  1863,  and  tba 
terms  of  the  understanding  between  tbe  parties  as  set 
forth  in  the  deft.'s  answer. 

This  motion  now  came  on  for  hearing,  supported  hj 
an  affidavit  of  tbe  pit,  stating  that  be  first  became 
aware  of  the  fact  that  the  will  had  been  executed  from 
the  deft's  answer;  that  be  had  applied,  in  Feb.  1863,' 
for  further  time  to  amend,  bnt  that  bis  application 
bad,  upon  opposition,  been  diropped,  as  he  foond  that  • 
considerable  time  must  elapse  before  he  conld  obtain 
probate  of  tbe  will ;  that  he  had  applied  to  tbe  deft 
to  produce  the  will  for  probate,  but  that,  owing  to  ' 
various  delays,  he  was  not  sworn  executor  until  tha 
1  Itb  July,  and  the  will  was  not  finally  proved  till  foua 
days  before  tbe  hearing  of  the  cause. 

It  appeared  that  the  deft,  had  ofiered  to  deliver  tha 
will  upon  the  written  anthority  of  tbe  pit. 

Sir  B.  Cairns,  Q.  C,  Giffard,  Q.  C.  and  Tomaeni 
in  support  of  the  motion,  contended  that  tbe  pro- 
posed amendment  related  to  matter  already  in  issue 
in  the  suit  That  issue  having  been  raised  by  tbe 
deft.'s  answer,  it  was  sufficient  if  probate  was 
obtained  before  tbe  cause  came  on  to  be  lieard.  Tba 
relief  asked  was  the  same,  and  tbe  pit  was  not  under 
these  ciroomstanees  to  be  pnt  to  tbe  expense  of  » 
fresh  suit    They  dtsd 
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iMrd  Damle^   t.  The  London,   Chatham    and 
Dover  Saitwag  Company,  7  L.  T.  Bep.  K.  S. 
590; 
FiUeinv.  BUI,  4  Bro.  P.  C.  311  ; 
Birdtrnumtt  i.  Seymoar,  I  Baav.  594. 
BoU,  Q.  C,  Hobhoust,  Q.  C,  and  Marttndah  for 
ithe  deft.,  that  this  waa  merely  ao  attempt  b;r  the  plu, 
after   the  main   iuae  in  the  auit  had   been   decided 
4igainat  him,  to  set  up  a  new  case  on  a  point  mereljr 
«olliiteral,  b;  amendment.  There  ironld  be  no  economy 
in  the  course  suggested,  as  it  would  be  impossible  to 
sep.irate  the  evidence  in  the  nenr  case  from  that  used 
on  the  whole  of  the    original    bill.     The  case    for 
relief  on  the  original  bill  was  inconsistent  with  that 
ooir  sought  to  be  set  up ;    the  one  resting  the  plU's 
title   on  an  alleged  assignment  from  Tliistlethwajte, 
the  other  on  the  will.    Xhej  cited 

Goitifi  T.  Wright,  U  W.  R.  632  : 
Waitt  T.  Hydt,  2  Ph.  406. 
Sir  B.  Cairns,  Q.  C.  in  reply,  contended  that  to 
j>roc«ed  by  supplemental  bill  woold  gire  two  incon- 
-•intent  records,  one  resting  on  the  deed,  the  other  on  the 
will ;  the  issue  was  simply  whether  or  no  the  pit.  was 
«ntitled  to  a  moiety  of  Thistletbwayte's  share  in  the 
{>artnership ;  the  will  had  been  pleaded,  and  it  was 
sufficient  if  it  were  proved  at  any  time  before  the 
bearing. 

Dec  4. — The  Vice-Ciuwceixob  said  that  so  far 
-as  this  bill  sought  to  establish  a  paruiership  between 
4he  pit.  and  deft,  he  had'  already  disposed  of  it,  by 
dismissing  the  bill  with  costs  up  to  the  bearing.  No 
additional  costs  bad  been  incurred  in  consequence  of 
4he  averment  on  the  part  of  the  deft,  in  one  paragraph 
cf  his  answer,  "that  under  Uie  circumatances  nothing 
'Was  due  to  the  pit. ;"  that  averment  must  be  taken  iu 
reference  to  the  subject-matter  of  the  snit,  the  part- 
nership. No  doubt,  upon  the  deft.'s  view  of  the  case, 
which  be  held  to  be  the  correct  view,  the  pit.  would  be 
entitled  to  be  repaid  his  advances  out  of  any  profits  of 
the  concern,  and  ao  far  he  was  entitled  to  an  account, 
oor  had  this  right  ever  been  denied  by  the  deft.,  but 
admitted  in  the  fullesl  manner  ;  since,  therefore,  the 
pit.  would  have  to  submit  to  the  penalty  of  paying  all 
•costs  up  to  the  hearing,  it  was  only  faur  that  he  should 
liave  the  alternative,  an  account  in  accordance  with 
4he  deft.'s  case.  He  did  not  thmk  that  this  was  a 
proper  case  for  amendment  The  pit.  had  had  ample 
opportunity  for  amending  bis  bill  if  he  had  applied  in 
proper  time ;  be  bad  not  chosen  to  do  ao,  but  now 
desired  to  amend  by  putting  in  issue  a  different  state 
of  transactions,  viz.,  the  fact  of  a  will,  and  the  data 
of  bis  having  obtained  probate.  As  to  the  diffi- 
oulty  of  obtaining  probate,  he  could  not  see 
that  the  deft,  was  to  bisme.  There  wo  no 
-obligation  on  him  t«  come  forward  and  prove  the  will, 
and  as  soon  as  an  application  was  made  to  him  to 
-deliver  it  up,  he  bad  offered  to  comply ;  the  offer  was 
not  accepted  and  the  matter  was  proceeded  with 
hostilely.  Now,  however,  the  pit.  had  shown  his 
■honajidei  by  undertaking  the  responsibility  of  proving 
tbe  will ;  it  was  necessary  to  have  an  account  with 
reference  to  profits,  and  it  was  most  desirable  that  the 
-case  with  respect  to  Thistletbwayte's  share  should  be 
put  in  train  of  settlement.  There  was  an  additbnal 
reason  for  not  allowing  tbe  amendment  asked,  inde- 
pendently of  the  plu's  d«l^,  via.,  that  there  might  be 
a  defence  to  the  new  case  which  the  deft,  was  not 
-called  on  to  raise  now,  but  which  he  was  entitled  to 
the  fullest  opportcmily 'of  mikuig  out,  if  it  should  be 
cecessary,  and  of  bringing  forward  any  circumstances 
which  he  might  be  advised  to  state  if  accounts 
were  to  be  taken  of  the  profits  made  by  the  concern. 
Under  those  circumstances  the  order  on  tihe  decree  and 
motion  would  be  to  declare  that  a  contract  of  partner- 
chip  did  not  at  any  time  exist  between  the  pit.  and 
■itit.  in  respect  of  the  adventure  iu  the  bill  mentioned, 


but  that  the  pit.  shonld  be  repaid  on  demsod  sd) 
moneys  he  might  have  to  pay  in  respect  of  tbe  joint  in- 
severid  bond  of  tbe  5th  March  1852,  out  of  the  pnCu 
if  any,  in  the  bands  of  the  deft,  accruing  firom  tk 
said  adventure,  and  that  the  pit.  wu  sn 
entitled  to  be  repaid  the  sum  of  50002.  pu 
by  bim  (as  stated  in  the  bill)  and  to  be  mdemmfiv 
against  any  future  payment  that  he  might  bsve  tt 
make  on  such  bond  out  of  sach  profits,  if  uj. 
Then,  after  ordering  tbe  pit.  to  pay  the  egit> 
up  to  the  hearing  and  the  costs  of  the  aoiigi 
to  amend,  direct  an  inquiry  in  chambers  «fat 
profiu  had  been  received  by  the  deft,  in  itspect 
of  tbe  advance  of  tbe  5th  March  1852  op  ts  tbe  due 
of  the  chief  clerk's  certificate,  allowing  the  deft,  bii 
salary  of  150U/.  and  all  jost  allowances,  and  afte 
applying  the  profits  of  any  one  year,  first  u  nitiif 
good  the  loss  of  the  previous  year,  an  acoonnt  of  alic 
profits  have  been  received,  and  whether  any  nam 
sufficient  to  indemnify  tbe  pit.  in  respect  of  hb  adtua 
of  the  5000i  There  would  be  liberty  to  amenil  k 
striking  out  psr.  29  and  ir.serting  a  cbsrgetf  u; 
other  assignment  by  Tbistlethwsyte  of  his  uitetat(» 
as  not  to  have  two  inconsistent  records),  and  liberty  !• 
file  a  supplemental  bill  in  order  to  raise  such  cliiaa 
he  might  be  advised  under  the  bequest  nude  to  him  If 
the  will  of  Thistletbwayte. 

It  was  ultimately  agreed  that  this  bill  tbooU  k 
filed  within  a  given  time,  and  that  the  inqnicy  ia* 
profits  should  not  be  proceeded  with  until  fanlieroriir. 

Solicitor  for  pit.,  R.  Soatkee,  agent  for  B.  AuHj 
for  deft.,  Tamplin  and  Taylor. 


(Eommon  Eam  (Soutts. 


COTTBT  OF  SXCHBOXJXB. 

Beported  by  F.  Uailit  and  H.  Leioh,  Eeqni,  BaciMn- 
at-JLaw. 


Wednesday,  Nov.  25. 
Haluctt  r.  Dysk. 
Jadgntent  registered — Charge  on  land—CmpS^ 
pit.  to  consent  to  entry  on  register  itC.  P.l^ 
pit.  had  taken  defi.  in  execution  on  Aat  jmif^ 
PU.  obtained  jndgmtnt  t»  this  court  agaiastd^"' 
registered  it  pursuant  to  1  (f  i  Vict.  e.  IIM 
19,  to  charge  dejl-'s  land.  Pit.  a/tencard$  smm 
dt/L  on  a  CO.  sa.  i>po»  that  JuJgmenL  Dtfi-  C" 
took  tht  benefit  of  the  Insolvent  Dd)tort  Act.  ij* 
deft.'s  discharge  under  the  Insolvent  Act,  fi.  '*' 
registered  his  judgment,  within  fee  yean  fl(" 
being  finl  roistered.  Defl.  subsequatli  ecpti 
land  and  immediately  mortgaged  iL  The  ■**' 
gagee  afterwards  sold,  pursuant  to  pnMt  M- 
talned  in  his  mortgage,  but  the  purchaser  '^"f 
to  complete  the  purchase,  in  conseqinct  <M^ 
entry  and  register  of  the  judgment  i  miiaiaiiy  «"* 
charged  the  properly.  The  mortgagee  'W''*'/' 
the  pit.  to  consent  to  on  entry  being  swbf  ^ 
the  entry  of  the  judgment  on  the  register  ••  * 
book  of  the  senior  master  of  the  Court  of  C  "•• 
that  Ike  pit.  took  the  person  of  the  itft.  «^«* 
(ton  upon  that  judgmmt.  PU.  declined,  sni 
Thit  Court  refused  to  order  Um  to  do  »• 

This  was  a  mle  (obtained  by  mortgsgeM  dtt> 
estate  of  deft.,  an  insolvent  debtor)  requfaiaj  tb«  •*«* 
named  pit.  to  show  cause  why  he  shonld  not  •"•!''' 
the  proper  office,  before  the  senior  master  of  tie  d** 
of  C.  P.,  and  censent  to  an  entry  being  °*'*JJ  T* 
register  of  jndgmenta  there,  that  he  had  <«*"' 
deft,  to  be  taken  in  execution  on  his  jadpnent  I"" 
registeied  in  the  shove-named  aotioo  on  psysmi" 
him  of  the  cost*  of  his  attendance. 
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Tlje  facta  appeared  to  be  these :  —The  pit.  ligned 
jvdgmeiit  against  deft,  in  tbia  anit  in  this  eoart,  on  the 
I2tli  Not.  1853,  for  639/.  14<.,  and  costs  51.  13i.,  and 
on  the  same  day  registered  it,  pursnant  to  tbe  1  &  2 
Vict.  c.  110,  with  the  senior  master  of  tbe  Court  of 
C.  P.,  so  ss  to  charge  defU's  land  and  premises.  He 
afterwsrda  issued  a  ^  fa.  against  deft's  goods,  and 
recorered  492.  13j.  On  the  13th  Jan.  1854  he  caiised 
deft,  to  be  arrested  on  a  ca.  la,  issued  npon  that  judg- 
ment, wherenpon  deft,  took  the  benefit  of  the  Insolrent 
Debtors  Act,  and  on  tbe  14th  June  1854  obtained 
an  order  for  bis  discharge  when  be  had  been  in  custody 
six  months  from  the  time  of  the  resting  order,  except 
as  to  tbe  pit.'s  and  one  other  creditor's  debts,  and  as  to 
those  two  debts  he  was  ordered  to  be  discharged  at  the 
end  of  fifteen  months  from  the  date  of  the  resting  order. 
Deft,  was  accordingly  discharged  from  custody  on  the 
4th  May  1855. 

On  the  9th  Nor.  1859  pit.  caused  his  judgment  to 
be  re-registered.  On  the  14th  Dec.  1861  deft, 
•cqoind  some  leasehold  property,  which  be  imme- 
disiely  mortgaged  to  one  Daniel  Rolls,  who  died  in 
Sept.  1862,  and  letters  of  administration  to  bis  estate 
were  granted  to  John  Jenkins  Rolls  and  Richard  UoUs 
(the  present  applicants  for  this  rule).  They  had 
signed  a  contract  to  sell  the  property  pursuant  to  the 
powers  of  sals  contained  in  the  mortgage-deed,  but  in 
sonseqnence  of  tbe  pit.'s  registered  judgment  still 
remaining  on  the  register  as  unsatisfied,  the  purchaser 
declined  to  complete  the  purchase.  The  pit.  relnsed  to 
consent  to  such  an  entry  being  made  as  that  aaked. 
An  application  was  made  to  Keating,  J.,  at 
chambers,  for  an  order  similar  to  the  rale,  bat  he 
referred  the  partiea  to  the  court.  The  senior  master 
«f  the  Court  of  C.  P.  had  been  applied  to,  and  he 
waa  willing  to  make  snch  proper  entry  as  the  court 
might  direct. 

Prentioe,  for  tbe  pit.,  now  showed  cause  against  the 
mle. — This  court  baa  no  power  to  make  this  role 
t^aolote  on  the  mere  application  of  a  third  person  who 
is  DO  party  to  the  suit.  What  right  can  a  mortgagee 
hare  to  compel  the  pit.  to  enter  up  satisfaction  on  bis 
judgment  against  deft,  to  which  the  present  appli- 
cant is  a  sti  anger,  or  that  he  has  caused  tbe 
deft,  to  be  taken  in  execution  npon  the  judgment  ? 
A  third  person  not  a  party  to  tbe  suit  has  no  such 
right  to  interfere.  First,  it  is  submitted  that  these 
applicants  cannot  compel  the  pit.  to  consent  to  this 
entry ;  and  secondly,  that  this  motion  should  have 
b««n  made,  not  to  this  court,  but  to  the  Court 
of  C.  P.,  ss  that  is  the  court  to  control  and 
direct  its  own  officers.  Even  if  the  Court  of  Ex. 
had  power  to  grant  this  application,  it  would  not 
npon  the  present  occasion  exercise  it.  In  Wettt  t. 
GMt,  4  Jar.  1176,  Lord  Langdale  held,  upon  a 
somewhat  similar  application  by  a  deft,  to  be  either 
tUtcharged  from  custody  or  that  the  memorandum 
made  pursuant  to  1  &  2  VicL  c.  110,  and  entered 
with  tbe  senior  master  of  tbe  C.  P.,  should  be  racated, 
that  that  (the  Bolls)  court  had  no  jurisdiction  orer  tbe 
officer  of  the  C.  P.  to  order  him  to  Ticate  the  memo- 
randum. In  Lewis  r.  Dt/aon,  21  L.  J.,  Q.  B.,  194, 
Bail  Court,  the  application  was  made  by  the  assignee  of 
tbe  insoWent  debtor ;  and  Erie,  J.,  there  stud,  "  If 
the  master  of  the  C.  P.  objected  to  the  motion, 
I  sfaonld  hesitate  to  grant  the  rule."  By  sect  13  of 
the  1  &2  VicU  c.  110,  a  judgment  entered  up  is  to  be 
a  cliarge  npon  the  deft.'s  real  estate  ;  sect.  16,  if  the 
pit.  takes  tbe  deft,  in  execution  under  the  judgment 
before  tbe  property  charged  is  converted  into  money, 
he  forfeits  tbe  benefit  of  tbe  charge ;  sect.  19  duvets 
that  no  judgment  shall  affect  any  lands  until  it  be 
dnljr  entered  in  the  book  of  the  senior  master  of  tbe 
Court  of  C.  P.  There  is  no  power  or  discretion 
given  by  the  Act  for  making  entry  in  the  master's 
book  as  to  any  satisfaction  or  discbarge  of  the  judg- 


ment, and  this  court  cannot  order  the  master  of  tho- 
C.  P.  to  make  any  entry  in  bis  book. 

D.  D.  Keane  contra,  in  support  of  tbe  rule. — Th» 
Court  of  Q.B.  has  ordered  such  an  entry  to  be  made, 
and  if  that  court  could  do  so,  this  court  can  do  it.. 
t^wit  r.  D^ion  is  an  express  decision  npon  it.  The- 
rule  made  there  was,  that  npon  payment  of  the  coata 
of  the  application  and  the  pit.'s  attorney's  attendance 
before  the  senior  master  of  tbe  Court  of  C.  P.,  be 
sbonld  consent  to  the  master's  making  an  entry  in  the- 
book  in  which  the  judgment  in  tbe  cause  was  registered,, 
that  after  tbe  entiy  of  that  judgment  in  that  book, 
the  pit.  took  the  person  of  tbe  deft  in  execution 
upon  the  said  judgment.  Tbe  mortgagees  bare  con- 
tracted to  sell  this  property,  but  cannot  complete  the 
sole,  because  there  is  this  judgment  remaining  on  the 
register  to  charge  the  property.  The  court  is  not  now 
aaked  to  order  that  there  sbonld  be  an  entry  made  of 
satisfaction,  but  sunply  of  the  fact  of  the  arrest. 
Tbe  87th  section  of  tbe  1  &  2  Vict.  e.  110,  providea. 
that,  before  adjudication  should  be  made  with  respect 
to  snch  i^isolvent  prisoner,  tbe  prisoner  should  execnte- 
a  warrant  of  attorney  to  confess  judgment  for  the 
amount  of  the  debts  in  his  schedule,  and  the  court 
may  permit  execution  to  be  taken  out  thereupon  when  tbe- 
insolvent  is  of  ability  to  pay,  or  is  dead  leaving  assets. 
The  plt.'s  debt  was  in  the  schedule,  and  the  insolvent 
ordered  to  be  detained  fifteen  calendar  months  from  the 
date  of  the  vesting  order  for  that  debt ;  his  afterwards 
re-registering  his  judgment  in  1859  was  a  frsnd  by 
him  upon  tbe  court.  [Ptaorr,  B. — How  can  we  in- 
terfere with  that?]  The  court  will  not  drive  tbe 
parties  into  a  Chancery  suit  by  refusing  this  applica- 
tion, when  L»u)i$  v.  Dgim  is  a  precedent  for  the  ml* 
being  made  absolute. 

Pollock,  G.  B. — I  think  this  rnls  should  be  dis- 
chsrged.  I  question  if  we  have  jurisdiction  to  interfere 
in  tbe  way  asked ;  and  if  we  had,  I  very  muob  doubt 
whether,  under  the  circumstances,  we  ought  to  do  so. 
Why  should  we  deprive  the  pit.  of  any  right  whatever 
which  be  may  have  by  virtue  of  bis  judgment  ? 

Bkamwe!.!.,  B. — With  all  respect  for  the  decisioik 
of  the  case  decided  in  the  Bail  Court,  ol  Lttois  v> 
DjjKm,  I  think  we  should  discharge  this  rule.  There  is- 
no  provision  made  by  tbe  statute  1  &  2  Vict.  o.  110,. 
for  any  entry  in  tbe  master's  book  of  the  satisfactiois 
or  otherwise  of  a  judgment,  so  that,  even  if  tbe 
debtor  paid  tbe  debt,  there  is  no  provision  made  by  the 
Act  of  Parliament  for  the  entry  of  that  fact  upon  the- 
registry.  Because  tbe  mortgagee  of  land  acquired  by 
the  insolvent  subsequently  to  his  discharge  bos  con- 
tracted to  sell  that  land,  we  are  asked  to  direct  this 
special  entry  to  be  made  in  tbe  register  of  judgments 
in  the  C.  P. ;  but  why  are  we  to  say  that  because  or 
inconvenience  to  vendors  snch  an  entry  as  this  should 
be  made  upon  that  roister?  Mr.  Keane  arguej 
that  any  entry  on  the  record  of  the  plt.'s^ 
judgment  would  not  answer  tbe  purpose ;  but 
I  incline  to  doubt  that^  as  his  judgment  is  in  fact 
substantially  gone  by  virtue  of  the  arrest.  If  an  entry 
were  made  on  our  record  of  the  pit.'s  judgment,  of  the 
issuing  the  on.  to.,  the  deft.'s  person  being  arrested  in 
consequence,  and  by  a  reference  to  the  records  of  the 
Insolrent  Debtors  Court,  the  whole  matter  as  to  the 
effect  of  this  judgment  would  appear,  and  if  it  has 
been  satisfied,  there  are  proper  means  of  getting  it 
shown  ;  bnt  I  do  not  think  tlie  present  applicants  have 
any  right  to  our  directing  the  entry  to  be  made . 

Chaxsell,  B. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  The  pit 'a  judgment  obtained  in 
this  suit  was  tbe  judgment  of  this  court ;  but  tbe 
registration  of  that  judgment  in  the  book  of  the- 
senior  master  of  the  0.  P.  was  under  the  1  &  2. 
Vict  c.  110.  That  statnts  gives  ns  no  snob 
power  as  is  now  aaked.  Tbe  senior  master  of  the 
C.  P.    is  the  officer  of  that  oonrt,  and  tbe  Court 
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of  C.   P.   (lone,  u  it  SMms  to  mt,  ahoald  control 
the  masters  nf  their  own  court  in  that  reapect. 
PiooTT,  B.  coDcarred. 

Rule  discharged  mithotU  coelt. 
Plt.'s    attorney,   Ballelt;    applicant's     attorneja, 
■Kmgsford  and  Dorman. 

April  29,  Mag  4  and  Dee.  7. 
Dbll  v.  Kino. 
ComfOtUion-deed — Umtatonable  covenant — 
Bankruptcy  Act. 
.jA  deed  of  compoeitUm  made  between  deft,  and  teveral 
credilori    ''whole   namet  and    ttaU  teere  affixed 
thereto  and  all  other  credilori "  of  the  deft.,  ami 
uMeh  aai  ligned  by  a  lufficient  number  of  credilori 
to  bind  non-aisentitig  parties,  contained  a  covenant 
on  the  part  of  the  ereditori  that  "if  any  creditor 
should  nie  or  molest  the  deft,  or  hu  eitate  in  any 
manner  unleu  and  until  default  made  by  him  in 
meeting  at  maturity  the  bills  agreed  to  be  taken  in 
payment  of  tht  composition,  the  d^  should  be 
thenceforth  absolutely  released  and  discharged  from 
altddil,  claim  and  demand  of  the  creditor  so  con- 
travening the  cotenantnot  to  sue,  ^c ,  and  the  said 
detd  should  operate  as  a  defeasance  pleadable  in 
law,  or  be  otherwise  set  up  as  a  defence  to  any 
action  or  suit,  at  law  or  in  equity,  theretofore  or 
thereafter  brought,  instituted,   or   taken  by  or  on 
behalf  of  such  creditor." 
■  In  an  action  for  debt  by  pk.,  a  creditor  who  had  not 
assented  in  writing  to  the  deed,  commenced  pre- 
tiousfy  to  the  execution  of  the  tleed,  a  plea  setting 
up  the  above  deed  and  covenant  was 
Beld  to  furnish  no  defence  to  the  pit's  e/otm. 
The  covenant  is  unreasonable,  and  although  the  deed 
might  liave  furnished  a  good  dtfmoe  as  a  composi- 
tion detd  if  the  etauie  objected  to  had  not  been  in  if, 
and  although  the  clause  it  invalid,  yet  it  cannot  be 
rejected  and  the  deed  be  held  good  without  it. 
A  debtor  has  no  right  to  make  his  creditor  covenant, 
nor  to  subject  him  to  the  lou  of  his  debt,  if  the  latter 
thinks  Jit  to  contest  the  validity  of  the  deed ;  as  the 
creditor  hoi  a  right  to  have  a  deed  preiented  to  him 
for  execution  which,   when  executed,  will   put  no 
burden  on  him  to  which  lie    ought  not  to   be  sub. 
jeated:  (Woods  v.  Foote,  7  /»  7".  ijg>.  N.  S.  836, 
.&!.  Ch. ;  Gardner  v.  Cbspman,  7  C.  t.,  N^.  S.,  317 ; 
S9X,.y.,26l,  C.P.) 
ISemble,  that  if  the  replication  were  the  only  step  taken 
by  pit.  subsequently  to  the  deed,    it    was  not    a 
"  molesting"  of  the  dj/}.  in  contravention  of  the 
covenant  in  the  deed. 

Demurrer. — This  was  an  action  for  money  payable 
4br  goods  bargained  and  sold  and  goods  sold  and  de- 
lirered,  and  for  money  due  on  accounts  stated.  Claim, 
lOOl. 

Th*  action  was  commenced  and  the  declaration 
^elirered  before  the  execntion  of  the  composition-deed 
mentioned  in  deft-'s  plea. 

Pleas: — 1.  Except  as  to  662.  It.  2d,,  nerer  indebted 
«s  alleged.  2.  As  to  the  excepted  661.  Is.  2d,  that 
after  the  commencement  of  this  snit,  to  wit,  on  I3tb 
Feb.  1863,  deft,  made  his  deed  dated  13th  Feb.  1863 
being  a  deed  expressed  to  be  made  between  deft,  of 
first  part,  Jabez  Withers  seoond  part,  and  the, 
several  persons,  companies,  and  partnerahip  firms 
whose  names  and  seals  were  set  and  affixed  in  the  sche- 
dnle  thereto,  being  respectively,  creditors  of  deft.,  and 
•11  other  creditors  of  deft.,  third  part,  reciting  that 
deft,  had  carried  on  the  bosineas  of  a  draper  and 
grocer,  and  being  indebted  to  dirers  persons  in  divers 
•ums  of  money,  and  being  unable  to  pay  the  same  in 
full,  he  on  27th  Jan.  1863  called  a  meeting  of  his 
creditors  and  proposed  to  pay  them  a  composition  of 
Ts.  6<£  in  lbs  pound  upon  the  amount  and  in  full 


discharge  of  their  respective  dehls,  to  be  paid  ia  two  <^l 
instalments  of  3s.  9d.  each  at  four  calendar  monibi 
and  eight  calendar  months  from  2nd  Feb.  1863,  tnlto 
be  secured  by  the  said  Jabcx  Withers,  and  that 
the  parties  thereto  of  the  third  part,  thtcds- 
afler  referred  to  as  the  said  creditors,  apprtti^ 
of  tlie  said  propoaal,  and  the  several  parties  te  tka 
said  deed  had  agreed  to  carry  ont  tlie  said  proposal  if 
the  execution  of  the  said  deed,  with  such  ooreauuasl 
provisions  as  were  tliereinafter  contained.  And  tliat  b 
part  performance  of  the  said'  proposal  deft,  had  aoecftd 
bills  of  exchange  drawn  npon  him  by  Jabet  Wibm, 
or  they  had  respectively  signed  joint  and  several  p«»- 
missory  notes,  dated  respectively  2nd  Feb.  1863,  f« 
the  payment  of  the  said  creditors  of  the  said  tn 
instalments  of  the  said  composition,  at  four  ssd  a^ 
calendar  months  from  2nd  Feb.  1863.  And  the  uU 
Indenture  witnessed  that,  in  performance  of  tin  iH 
agreement  and  in  consideration  of  the  premisM,  Ik 
said  creditors  did  thereby  severally,  for  thenwelrta,  u4 
their  respective  heirs,  executors  and  adminiitnun 
and  successors,  covenant  with  deft.,  his  executors  anJ 
administrators,  tliat  unless  and  until  defaolt  ihooli 
bo  made  in  meeting  any  of  the  said  bills  of  eichaap 
or  promissory  notes  at  maturity,  tbey  the  said  m&m 
respectively  would  not  nor  should  their  tesptant 
heirs,  executors,  or  administrators,  partners,  partsar, « 
successors,  sue,  arrest,  atUch,  or  impede  or  moleattka 
deft.,  bis  heirs,  executors,  or  administrators'  ota^^« 
effects,  in  any  manner  howsoever  or  say  prrtasca 
wliatsoever.  And  further,  that  if  any  of  tliao  tk» 
sud  creditors,  or  any  of  their  heirs,  execuwrt. « 
administrators,  partners,  or  saooessors,  should  break* 
contravene  the  said  covenant  in  any  manner  wbatem, 
then  and  in  snch  cms,  delt.,  his  heirs,  execnton  uj 
administrators'  esUte  and  effecU  should  be  iheacefurt 
absolutely  released  and  discharged  from  all  and  iia?«l» 
the  debts,  claims  and  demanda  of  the  ct*^ 
or  creditors,  person  or  persons  so  breaking  or  ecsj 
travening  such  covenant,  and  the  aaid  deedsbenMM 
might  accordingly  operate  as  a  defence  pleadable  o  tk 
law,  or  might  be  otherwise  set  up  as  a  defence  te  uf 
action  or  aotiona, snit  or  suits,  or  proceedings  atU«« 
in  equity,  theretofore  or  thereafter  brought,  i»^J|*'" 
or  taken  by  or  on  behalf  of  such  creditor  •' *?***JJ 
person  or  persons,  or  his,  their,  or  any  of  th«r  ieo, 
executors,  administrators,  partners,  partner,  er  *■ 
oessors,  for  or  in  respect  of  sneli  debs,  claiim  o* 
demands,  or  any  of  them.  And  it  was  ibertbjlw; 
agreed  that  the  said  deed  was  intended  to  be,  snd  riw" 
so  far  as  lawfully  might  be,  operate  as  a  compo«ii««- 
deed  within  the  meaning  of  the  Bankmptcy  A*  l"" 
in  that  behalf.  And  deft,  further  ays  that  • 
majority  in  number  representing  three-fourths  is  n* 
of  deflJ's  creditors  whose  debts  amounted  '»'*": 
upwards,  in  writing  agreed  to  and  approved  ww 
deed,  and  the  said  deed  was  execnt«l  by  •'•'^  *°*r, 
J.  Wither*  respectively,  and  the  execntion  thereof  WJ 
attested,  &c.,  and  the  said  deed  was  then  sad  b*" 
plea  duly  registered  as  required  by  the  Art.  A^ 
defl.  has  always  been  ready  and  willing  to  ^"'^^ 
sndi  securities  as  provided  by  the  said  deed,  "'J^j*f 
plea  deft,  within  due  time  tendered  and  o8o»l  a> 
same  to  pit.,  and  pit.  then  refused  to  accept  ti^"** 
And  everything  has  been  done  and  has  '"PI*T " 
make  the  said  deed  bindiag  upon  pit.  in  ttspeet « <*' 
matters  therein  pleaded  to.  ,    _|^ 

Replication.— 1.  Pit.  joins  issue  on  i*"-*  r^ 
2.  Further,  to  plea  2  pit.  says,  the  said  »opi«~ 
deed  was  and  is  in  the  words,  letters  end  "P"^^ 
lowing  (that  is  to  say,  setting  out  the  deed  "'•7^ 
verbis),  the  main  difference  between  the  ''•«* 
abstracted  in  the  plea  and  as  set  out  io  the  nf^ 
cation  being  that  in  the  latter,  in  •^'''''''°,  i",,.  j 
recital  of  deft,  and  Jabes  Withers  having  »'8»"r^ 
exchange  and  promiaaoty  notes,  there  is  th«»  '""^ 


Digitized  by 


Google 


Tol.  9.] 


THE  LAW  REPORTER. 


377 


Ex.] 


Dkll  v.  Euio. 


[Ex. 


icctUl.  "  and  the  said  lespectirs  bilU  of  excbmige  or 
promissory  notn  hare  been  delirerad  to  the  said 
cnditon  respect'iTely,  a»  thej  do  hereby  respectivslj 
acknonrledgr ;"  and  that,  after  the  before-mentioned 
eorenant,  that  the  laid  deed  sboold,  in  the  event  therein 
mmtioned,  operate  is  a  defence,  there  is  this  further 
covenant  by  the  said  creditors  severally  for  themselves, 
&c^  with  the  said  deft.,  his  ezecators,  &c  (vitboat 
prrjndice  to  the  aforesaid  eorenant), "  that  if  and  when 
tfaa  said  composition  shall  be  fully  paid  to  all  the  said 
creditors,  then  and  in  snch  case  the  said  deft.,  his 
beiis,  &c.,  shall  be  thenceforth  abeolately  relieved  and 
discharged  from  all  and  singnlar  the  debts,  claims  and 
demands  of  the  said  creditors  and  tiieir  respective  heirs, 
&e.,  and  these  preseols  shall  aid  may  accordingly 
thMiceforth  operate  as  a  defence  pleadid>le  in  bar  to, 
or  may  be  otherwise  set  up  as  a  defence  to  any  action 
•r  actions,  suit  or  suits,  or  other  proceedings  at  law 
or  in  equity  theretofore  or  thereafter  brought,  insli- 
toted,  or  taken  by  or  on  behalf  of  the  said  oraditors,  or 
•ay  of  tbem,  their  or  any  of  their  heirs,  &c.,  for  or  in 
respect  of  sack  debts,  claims  and  demands,  or  any  of 
tboD."  Pit.  says  that  he  (the  pit.)  did  not  assent  in 
witting  to  the  said  deed,  or  execute  the  same. 

Demurrer  to  the  further  replication  to  second  plea, 
and  joinder  in  demurrer. 

A  matter  marked  to  be  argued  is,  that  the  deft, 
contends  that  the  plea  shows  the  deed  to  be  binding 
oa  pit.,  although  he  did  lut  execute  or  assent  to  it. 

pt(t.'t  poinis.— That  the  dead  set  out  in  the  re pli- 
ciition  U  a  good  deed  of  composition  under  the  Bank- 
ruptcy Act  1861,  aodpreveats  the  pit.  from  proceeding 
with  the  action. 

Pll.'s  poinu : — 1.  That  the  further  replication  to  the 
second  plea  is  a  snfficienc  answer  thereto,  as  showing 
that  the  deed  attempted  to  be  set  np  in  the  said  plea 
Tories  miterially  from  the  deed  actually  made,  inns- 
moch  as  the  deed  set  out  in  the  replication  contains  an 
natrae  recital  that  the  bills  or  notes  therein  men- 
tioned had  been  delivered  to  the  respective  creditors,  as 
they  did  acknowledge.  3.  That  the  second  plea  is  bad  in 
oobetance,  on  the  ground  that  it  contains  no  assign- 
ment, nor  does  it  purport  to  assign  the  whole  or  any 
part  of  the  property  of  the  dsft.  for  the  benefit  of  his 
creditors.  3.  Also,  on  the  ground  that  the  deed  therein 
pleaded  contains  a  provision  declaring  that  any  creditor 
whatever  who  sues  or  molests  the  deft,  shall  be  thereby 
immediately  deprived  of  and  lose  all  benefit  under  the 
•aid  deed,  and  that  the  deft,  shall  be  thereby  dis- 
charged and  released,  both  in  person  and  effects  and 
estate,  from  the  debts  claimed  or  demanded  of  snch  cre- 
ditor. 4.  That  the  deed  in  the  said  plea  pleaded  is  at  any 
rate  bad  as  a  defence  arising  after  action,  since  it 
wonid,  if  valid,  deprive  pit,  who  it  is  admitted  has 
properly  commenced  his  action,  of  bis  costs,  for  which 
the  deed  cives  him  no  remedy.  5.  That  the  deed,  if  it 
has  any  effect,  has  only  that  of  a  covenant  not  to  sue 
Tor  a  limited  time,  and  not  that  of  a  release. 

Plupton,  Q.C.,  for  deft.,  supported  the  demurrer. — 
The  question  is,  whether  this  case  is  distinguishable 
frum  Oppenheimer  r.  Gruvu,  7  U.  &  M.  533;  31 
L.J.  375,  Ex.  In  the  present  case  there  was  a 
molesting.  The  words  of  this  covenant  are  different 
from  and  larger  than  those  in  Opptnkeimer  v. 
Grietta,  where  there  was  no  covenant  n<>t  to  molest 
generally,  bnt  not  to  molest  the  creditor  in  hit  btuituu. 
Here  the  deft,  is  not  driven  to  allege  a  molesting  in  his 
affairs.  The  bringing  an  actiun  and  driving  deft,  to 
trial  is  a  molesting,  and  the  going  on  with  the  action 
is  •  continual  molesting.  L»  Brtt  v.  Papillon,  4  East, 
502,  and  the  observations  of  Lord  Ellenborongh  there, 
are  applicable.  Good  v.  Cluaeman,  2  B.  &  Ad.  328, 
u  also  in  point.  [The  Coukt  intimated  their  opinion 
that,  if  the  replicstion  to  the  plea  was  the  only  step 
taken  by  pit.  subsequently  to  the  deed,  it  was  not  a 
molding,  and  suggested  to  Phip$an  whether,  if  the 


clauses  as  to  not  suing,  &c.  were  struck  out,  the  deed 
could  be  supported  against  the  pit.  Makti:*,  B. — 
Consider  whether  the  plea,  if  not  good  as  a  release,  can 
be  supported  as  an  accord  and  satisfaction.]  There  is 
no  reason  why  pit.  should  not  be  bonnd  by  a  deed  entered 
into  by  three-fourths  of  the  creditors  if  it  contains 
reasonable  stipniations  ;  and  as  in  Ligg  T.  ChMM- 
borough,  i  C.  B.,  N.  S.,  741;  S8  L.  J.  S09» 
C.  P.,  the  ooort  may  bold  that  the  onreasonable 
clause  does  not  apply  to  pit.,  and  holds  the  deed  good; 
Macncmght  v.  Russell,  1  H.  &  N.  6 1 1 ;  26  L.  J.,  M.  S., 
192,  Ex.,  shows  that  a  deed  may  bind  parties  ezs- 
cnting  it  as  to  onreasoiubls  stipuUtions,  and  not 
those  who  do  not  execute  it,  and  so  not  be  wholly 
void.  The  plea  is  good,  omitting  the  clauses  objected 
to. 
Indenoieh,  contra,  for  the  pits. — The  plsa  is  bad : 
Oppenhehner  v.  Greiva  (nil  »;>.) ; 
W<JtiT  r.  Adcock,  6  L^  T.  Bep.  K.  S.  583;  31. 

L.  J.  380,  Ex. 
It  is  pleaded,  not  to  the  ftirtber  maintenance,  bat  ia 
bar.  Bat  by  Oppenheima-  r.  Gritvts,  deft,  cannot 
plead  it  as  a  release.  [Wilob,  B. — I  thonght  nothing 
was  decided  in  that  case,  that  it  went  off  by  anang** 
ment.]  Secondly,  there  has  been  no  contravention  of 
the  covenant.  If  it  be  a  plea  of  accord  and  satis- 
faction, it  should  have  been  to  the  further  maintenanes  ■ 
of  the  action,  so  that  pit.  might  have  confessed  the  ple» 
and  obtained  his  costs  nnder  rule  22,  Trinity  Term ' 
1853{  (1  Chit.  Prac  277.)  Then  also  it  should  bare 
appeared  that  the  deed  wax  good  hut  the  covenant  is  not 
reasonable :  it  does  not  enure  equally  for  the  benefit  of 
the  creditors;  and,  secondly,  there  was  no  assign* 
ment  of  all  or  any  portion  of  the  debtor's  property. 
The  deed  should  be  equal  in  its  provisions,  which  this 
is  not  : 

Ex  partt  iforgan,  7  L.  T.  Bep.  N.  S.  729,  L.C. ; 

32  L.  J.  15,  Bank.; 
Ex  parte  Rnv>ling$,  7  L.  T.  Rep.  N.S.  582,  LJJ.^ 

lb.  288,  Bank. ;  32  L.  J.  27,  Bank. 
The  deed  should  be  a  reasonable  one  for  a  man  to  sign ; 
that  was  so  before  the  Act,  and  it  is  the  same  now  : 
Wood!  T.  Foott,  7  L.  T.  Bep.  N.S.  836,  Ex.  Cfa., 

32  L.  J.  199; 
Gardner  ',r.  Chapnum,  7  C.  B.,  M.  S.,  S17 ;  29 

L.  J.  261,  C.  P., 
in  which  latter  ease  the  judgment  of  Willes,  J.  is  con- 
clusive. The  covenant  here  would  disentitle  the  creditor 
from  proving  for  his  debt.     He  cited    also   Gibbont  T. 
VouiUon,  8  C.  B.  483,  19  L.  J.,  N.  S.,  74,  C.  P. 

Ph^ion,  Q.  C,  in  reply,  distinguished   Oardner  r, 
0iapman,  Cur.  adv.  mJl. 

Dee.  7. — Pollock,  C.  B.  now  delivered  the  judg- 
ment of  the  conrt  (viz.  Pollock,  C.B.,  Martin  and- 
Bramwell,  BB.,  (a)  as  follows : — In  this  case  we  are 
of  opinion  that  the  pit.  is  entitled  to  judgment.  This- 
was  an  action  to  recover  a  debt,  and  the  plea  was  of 
a  deed  of  composition  under  the  Bankruptcy  Act, 
signed  by  a  sufficient  number  of  creditors  to  bind  non- 
assenting  parties,  creditors  of  the  bankrupt,  of  whom, 
the  pit.  was  one,  provided  the  objection  to  the  deed, 
that  it  contained  clauses  by  which  the  creditors  cove- 
nanted not  to  sue  the  debtor  until  a  certain  time,  and 
that,  if  any  creditor  did  sue  in  contravention  of  the 
covenant,  the  deed  might  be  pleaded  as  a  release,  were 
removed,  and  that  such  a  deed  was  a  good  and  valid 
deed,  such  as  a  creditor  might  be  called  upon  to  sign. 
It  was  argued  for  the  pit.  that  the  clause  in  the  deed 
rendered  the  deed  Toid ;  for  the  deft,  it  was  argued 
that  at  the  utmost  the  covenant  was  void,  and  the 
deed  good.  It  was  said  that  the  covenant  might 
be  rejected  and  the  deed  would  be  a  good  composition- 
deed  without  it.    We  think  that  the  deed  would  have 

(a)  WUde,  K  was  appohited  Judge  OnUnary  subse- 
quently to  the  argument. 


Digitized  by 


Google 


578 


THE  LAW  REPORTER. 


[Vol.  9. 


Prob.] 


Lister  and  others  v.  Smttu  amo  others. 


[tua. 


"furnubed  a  good  defence  on  that  gionnd,  had  the  clause 
objected  to  not  been  in  it ;  but  although  the 
clause  ironld  probably  be  invalid,  it  cannot  be  re- 
jected. The  debtor  has  no  right  to  maica  bis  creditor  so 
coTenant,  nor  has  he  the  right  to  subject  him  to  a  loss 
of  his  debt  if  he  thinlcs  fit  to  contest  the  validity  of 
the  deed.  No  such  consequence  follows  in  the  case  of 
bankruptcy.  A  creditor  may  sue  the  bankrupt,  con- 
testing the  bankruptcy,  and  if  be  fails,  he  may  still 
prore  for  bis  debt.  We  think  these  clauses  in- 
Talid.  Bat  can  they  be  rejected  ?  We  think  not. 
The  creditor  has  a  right  to  have  a  deed  presented  to 
him  for  execution,  which,  when  executed,  will  put  no 
burden  upon  him  to  which  be  ought  not  to  be  sub- 
jected. Farther,  if  the  clause  is  not  such  as  is  autho- 
rised by  the  statute,  and  the  bankrupt  and  his  sureties 
lose  the  benefit  of  it,  they  may  refuse  to  let  the 
persons  take  the  benefit  under  it  for  which  they  do 
not  get  any  return.  But  the  deed  cannot  be  good  or 
bad  at  the  option  of  the  debtor ;  and  for  these  reasons 
ire  think  the  pit.  is  entitled  to  our  judgment. 
Pit's  attorney,  3.  B.  Perrin,  I,  Ljncoln's-inn-fields, 
Deft's  attorneys:  GrtvUle  and  Tucitr,  28,  St. 
jSwilhin's-Une. 


COUBT  OF  FKOBATE. 

Reported  by  Dr.  Swabkt,  of  Doctors* .commons. 

Dee.  3  and  22. 
(Before  Sir  J.  P.  Wiu>e  and  a  Common  Jory.) 

LiaTBB  ARD    OTBBBS   V.  SMITH  AND   0TBBB8. 

DiJll  executed  paper,  tetfammtary  on  tke  fact  of  it — 
Abitnee  of  aniraiu  tettandi — Evidence. 

A  duly  executed  paper,  tettamentarg  on  ike  face  of  it, 
it  not  enlifkd  to  probate  if  it  it  clearly  proved, 
hy  parol  evidence,  that  it  wat  executed  by  the 
aeetated  m'thout  any  inienlion  that  it  lAould  affect 
the  dispotition  of  hie  property  after  death.  Tke 
Court  of  Probate,  however,  will  not  hold  iUelf 
Jtmsad  by^  the  verdict  of  a  jury  tn  that  effect,  but  will 
itielf  weigh  the  evidence  on  which  tuch  verdict  wat 
fotmded. 

la  this  case  the  pits.,  as  executors,  propounded  a 
will  of  Ralph  Wheeldon  Smith,  dated  Oct.  IS.'SS,  and 
«  codicil  thereto,  dated  27th  July  1860.  Various 
{parties  wer«  cited :  (see  7  L.  T.  Sep.  N.  S.  219  ;  s,c. 
3  Sw.  &  Tr.  53.) 
*  Macttulay,  Q.C.  and  Dr.  Tristram  for  the  pits. 

Bayet,  Serjt  and  Banco,  for  Mrs.  Julia  Mason,  one 
•tf  the  parties  cited,  applied,  with  consent  of  the  pits., 
to  amend  the  pleadings  and  recoid.  They  had  been 
■only  within  a  day  or  two  instructed  sn  behalf  of  Mrs. 
Julia  Mason,  a  daughter  of  deceased  and  one  of  the 
parties^  cited.  It  appeared  that  none  of  the  other 
defts.  intended  to  interfere;  she  wss  interested  in 
baring  the  alleged  codicil  rejected,  and  the  only 
•question  she  wished  to  raise  was,  whether  the  codicil 
•of  July  1860,  which  the  executors  felt  themselves 
bound  to  bring  forward,  had  been  executed  by  the 
deceased  with  the  intention  that  it  should  operate 
•s  a  testameatary  instrument. 

This  having  been  done,  with  consent  of  pit's 
counsel,  the  following  facts  were  proved  by  the  docu- 
ments themselves,  aad  the  evidence  of  Thomas  Smith, 
a  brother  of  the  deceased,  and  a  Mr.  Green,  managing 
-dark  to  an  attorney. 

Julia  Mason  was  a  married  dauRhter  of  deceased, 
•nd  she  took  an  interest  under  the  will  of  Oct. 
1858,  a*  did  the  odier  children  of  the  deceased. 
There  was  some  dispute  between  Jlrs.  Marshall,  the 
mother-in-law  of  Mrs.  Mason,  and  the  deoeased, 
•s  to  the  title  to  some  house  property  she  occupied 
and  for  which  he  thought  On.  Marshall  ought 
to  pay  him  rant.     An  agreemeat   was  drawn  op, 


which  deceased  wished  Mrs.  Marshall  to  u^ ;  sbi 
refused,  or  in  fact  did  not  sign  it.  The  deceued  detiitl 
his  brother  to  get  a  conditional  codicil  nude  with  ibi 
view  of  compelling  Mrs.  Marshall  to  g^venp  the  hn!^ 
or  to  come  to  bis  terms. 

Mr.  Qreen,  to  whom  the  brother  came  with  htr  la- 
stmctions  said :  "  The  condition,  as  far  as  I  mdentiwj 
it,  was  that  if  Mrs.  Marshall  gave  up  tht  hosit  Ik 
codicil  was  not  to  take  efiiect;  and  if  she  refused  tin 
it  was  to  take  effect  I  endeavoured  to  iatuli 
her  from  executing  the  codicil,  bat  the  notioa  m 
persisted  in.  I  prepared  it  in  an  absolote  im 
(revoking  the  benefit  which  Mrs.  Mason  taok  vsie 
the  will,  the  nation  seeming  to  hare  been  tbat  ik 
Masons,  being  informed  of  the  codicil,  weild  ai 
their  influence  with  Mrs.  Marshall  to  sign  the  >tm- 
roent).  I  saw  nothing  more  of  it  after  I  give  it  a 
Thos.  Smith." 

Thomas  Smith  took  the  codicil,  so  pnpind,  te  ii 
deceased,  who  said,  "  I'll  sign  it  and  pnt  it  is  n> 
hands  to  take  care  of."  Before  he  signed  the  adi4 
Thomas,  by  bis  direction,  wrote  to  lbs.  Msno.  lii 
codicil  was  read  by  deceasod  before  its  exeeatiM,  ul 
duly  signed  and  attested.  Thomas  asked  him  <ii- 
ther,  in  the  event  of  the  agreement  not  being  lignd* 
complied  with,  be  intended  bis  danghter  Jnlis  Um, 
and  her  children,  to  be  deprived  of  all  beHfit  aala 
the  will  of  1858.  Deceased  aaid  no,  he  hid  u  a- 
tention  to  alter  his  will  of  1858,  but  Thomu  m  k 
hold  the  codicil  with  the  view  of  getting  a  nttlcMt 
of  the  rent  question.  Thomaa  kept  the  oodidl  ti! 
eompelled  to  give  it  up  by  sabpona  from  tha  cgst 
The  deceased  died  3rd  April  1861. 

Bayet,  Seijt  addressed  the  jury  on  behalf  «f  Hn 
Mason. 

Sir  J.  P.  Wilde  made  the  following  remobtetii 
jury  in  snmming-up. — The  fact*  of  the  cast  Ha  ii  • 
very  small  compass,  but  the  question  is  of  great  ia- 
portance.  It  tends  to  make  the  wills  of  iiij  «'  •> 
very  insecure,  if  a  regularly  executed  document,  pB- 
porting  on  the  face  of  it  to  be  testamentary,  can  b  i( 
aside  by  evidence  of  the  sort  you  have  jnat  heari  at* 
the  intention  of  the  testator  that  saeh  a  paper  akoH 
hav«  no  testamentary  efiect ;  but  I  think  1  «* 
leave  it  to  you  whether,  opon  the  evidaBce,  it 
deceased  signed  the  codicil  ioteodiog  it  te  be  a 
effective  instrument,  or  whether  he  signed  it  ai  a  nei 
sham.  I  must  tell  you  that  the  presumption  i>  tU 
he  intended  it  to  be  effective,  and  tbst  the  tnnha  ef 
proof  is  on  those  who  say  it  is  not 

The  jury  found  by  their  verdict  that  the  deceaaid  U 
not  sign  the  paper  intending  it  to  hare  as;  ^ 
menta^  operation,  and  the  court  reserved  asy  Ipt^ 
as  to  the  effect  of  this  finding  of  fact  upon  tht  aid 
and  as  to  costs. 

On   22nd   Dec.    Dr.   Tritiram,  on   behalf  d  A>     < 
executors,  moved,  on  the  finding  of  the  jury,  for  la* 
to  take  ptobate  of  the  will,  excluding  the  co^  I* 
cited  various  authorities  in  support  of  the  b<i>*'- 
(see  1  Wms.  Exors.  91,  note  7,  Sth  edit) 

Sir  J.  P.  Wilde. — The  case  has  been  veij  •» 
argued,  and  the  court  is  much  indebted  to  Dr.  Triiir' 
for  the  aathorities  which  he  has  collected.  It  •* 
most  remarkable  case,  and  one  which  since  dt  C* 
has  given  me  some  anxie^.  The  qnestina  rsiiei  a 
whether  a  certain  codicil  is  or  is  not  entitled  to  probia 
It  is  regularly  executed  by  the  testator,  bat  eriAsa 
was  given  at  the  trial  that  the  testator  nerer  istesM 
it  seriously  to  operate  as  a  testamentary  ^"°*5 
It  was  proved  before  the  jory  that  the  teatatw  "»■ 
one  of  his  family  to  give  up  s  house  which  •ha''" 
oocupied,  and  that  to  force  her  to  do  so,  h»  ta* 
pretence  of  revoking  by  codicil  a  bequest  wlid  » 
had  made  by  will  ia  favour  of  this  woman's  dio«lii«; 
and  that  the  paper  in  quesUon  was  made  witi  t"« 
sola  object,  that  the  testator  gave  bit  attonsy  i 
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lions  to  prepare  it  with  tliat  intention,  and  informed 
him  before  it  wo  dnim  tliet  he  never  wUhed  it  to 
operate  at  aU.  Farther,  that  the  attorney  pointed  ont 
the  folly  of  execnting  each  an  inetmment,  and  wonld 
hare  nothing  to  do  with  its  executien.  It  was,  how- 
ever, execated  in  the  presence  of  the  testator's  brother, 
to  whom  it  was  then  giren  by  the  testator  with  express 
dtteetions  that  he  was  not  to  part  with  it,  and  that  it 
-was  in  no  erent  to  operate,  or  to  revoke  the  beqoest 
made  io  his  will,  but  to  be  need  only  in  the  maontr 
above  deacribed.  Similar  declarations  were  made  by 
the  testator  at  the  moment  of  its  exeention.  A 
codicil  thos  duly  ezecnted  in  point  of  form  and 
attested  by  two  witnesses  has  been  directly  impeached 
by  parol  testimony.  It  bears  all  the  appearance  on  the 
face  of  it  of  a  regular  teetamentary  act ;  bat  on  the 
erideoce  it  has  been  found  by  the  jury  not  to  Lave  been 
iatended  as  such  by  the  testator.  The  momentons 
«oiiseqaence<  of  permitting  parol  evidence  tlios  to 
ontweigh  tbe  sanction  of  a  solemn  act  are  obvioos.  It 
lias  a  tendency  to  place  all  wills  at  tbe  mercy  of  a 
parol  story  that  the  testator  did  not  mean  what  he 
said.  On  tbe  other  hand,  if  the  faot  is  plainly  and 
oaodasirely  mads  out,  that  the  paper  which  appears 
to  be  the  record  of  a  teftamentaiy  act,  was  in  reality 
tbe  offspring  of  a  jest,  or  the  result  of  a  contrivance 
t«  e£bct  some  collateral  object,  and  never  seriontly 
iateoded  as  a  disposition  of  property,  it  is  not  reason- 
able that  the  conrt  should  turn  it  into  an  effective 
imtrnment.  And  such  no  doubt  is  tbe  law.  There 
must  be  the  anhmu  UttandL  In  IfiehoU  r.  IfiehoU, 
3  Phil.  180,  tbe  eonrt  refused  probate  to  a  will 
ieg«Urly  execated,  which  was  proved  to  have  been 
ia«a;Oiied  only  as  a  apecimrn  of  the  brevity  of  expres- 
sion of  which  a  will  was  capable.  And  in  TWve^aa 
▼.  TVetrtlgan,  I  Phil.  U9,  the  court  admitted  evideno^ 
and  entertained  the  question  whether  the  document 
was  seriously  intended  or  not.  In  both  cases  the 
coart  held  tbst  evidence  was  admissible  of  tbe  anunNs 
UMlamdi.  And  to  tbe  ssme  effect  is  tbe  authority  of 
Swinb.  pu  1,  s.  3 ;  and  of  Shep.  Touch.  404. 
The  analogies  of  tbe  common  law  point  the  same  way. 
A  deed  delivered  as  an  escrow,  though  regalarly 
executed,  is  not  binding.  And  in  Pym  v.  Campbdl,  6 
BIL  &  BL,  the  Q.  B.  held  that  a  regular  agreement 
ai|(nod  by  tbe  party  might  be  avoided  by  parol 
erideoos  that  at  the  time  of  its  signsture  it  was 
nnderstood  that  it  should  not  operate  luleas  a  certain 
ereat  happened.  There  can  therefon  be  no  doobt  of 
the  result  in  point  of  law  if  tbe  fact  is  once 
established.  But  here  I  mast  remark  that  the  court 
ought  not,  I  think,  to  permit  the  fact  to  be  taken  as 
established,  unless  the  evidence  is  very  cogent  and  con- 
dasive.  It  is  a  misfortune  attending  the  determina- 
tion of  fact  by  a  jury  that  their  verdict  recognises  and 
expresses  no  degree  of  clearness  in  proof.  They  are 
sworn  to  find  one  way  or  the  other,  and  they  do  so 
aometimes  on  proof  amounting  almost  to  demonstration, 
at  others  on  a  mere  balance  of  testimony ;  sometimes 
apon  written  admissions  and  independent  facts  proved 
by  disinterested  parties,  sometimes  on  conflicting  oaths 
or  a  oice  preponderance  of  credibility.  And  it  is 
difllcalt  to  impress  them  with  tbe  enormous  weight 
which  attaches  to  the  document  itself  as  eviJeiioe  of 
tlw  aitsMiu  with  which  it  was  made.  This  weight  it 
becomes  the  conrt  to  appreciate  end  to  gnsrd  with 
jealoosly  tbe  sanction  of  a  solemu  act.  In  the 
preerat  case,  however,  the  court  finds  tbs  evidence  so 
cogent  that  it  is  prepsred  to  act  on  the  finding  of  the 
Jary,  that  the  codioU  was  executed  ta  a  sham  and  a 
pretence,  never  seriously  intended  ss  a  paper  of  testa- 
mentary operation.  But  I  am  far  from  saying  that 
tbe  conrt  will  in  all  cases  repudiate  a  testamentary 
^per  simply  because  a  jury  can  be  induced  to  find 
that  it  wsa  not  intended  to  operate  as  such.  Tbe 
cltauaiU'r  and  nature  of  the  evidence  must  be  considered 


as  well  OS  the  result  at  which  a  jury  have  arrived,, 
and  the  court  must  be  sslinfied  that  it  is  sufficiently 
cogent  to  its  end.     I  pronounce  sgainst  the  title  of 
this  codicil  to  probate. 

Danct,  for  }Irs.  Julia  Msson,  asked  that  her  costs 
of  the  successful  epposition  to  tbe  codicil  sboold  he- 
paid  ont  of  the  estate. 

Sir  J.  P.  WiLDR.— I  think  that  mast  be  m. 


DIVOBOX  ATO  KATKnCONXAIi 
CAtrSES  OOTTBT. 

Reported  by  Dr.  Swabxt,  o(  Doctors'n 


Thurubjf,  Nov.  13. 

(Before  Wiij>b,  J.  0.) 

HDoaox  V.  BinMox. 

Wi/i't  pOUionfirjuiieuit  tepantion — AMltry  emt 

eraeltjf — Eviiatet—Proctiot. 
Tkt  trife  petUicmei  Jbr  judicial  i^paration,  aBigtHy 
era^jr  andathtkay,  vUek  th»  iutbmid't  tauwtr 
trattrsed.      Tht  eamit  camt  on  l>tfur»  A»  eomrt 
iiiel/,  eaui,  on  oiftetion  taken  to  tk»  admitribUitf  of 
fAs  petitioner's  evidence  as  (o  erueltg,  tie  Court  mleit 
tint  on  Me  tusss  (is  tha/  flood  it  ma  inadnuetiUe, 
iut  etruci  out  tMe  iteue  o/adullery  at  an  tmrnatenaT 
istue,  tie  eomiel/or  the  kuMmnd  not  ok/eeling. 
This  was  the  wife's  petition  for  judicial  separation^ 
The  petition  alleged  varions  acts  of  oraelty,  and  a 
charge  of  adultery  with  some   womsn  nnkiMwn  to- 
ths  petitioner  in  May  1859.    The  husband  appeared 
and  traversed  these  ebarge*.    Tbe  case  now  came  on. 
for  bearing  befora  the  Judge  Ordinary. 

Montagu  Chambers,  Q.  C.  and  Dr.  Suaieg  fcr  the- 
petitioner. 

Dr.  Sptnit  ffr  the  reap. 

Jf.  Chambers  having  stated  the  petitioner'!  ease- 
as  to  cruelty,  proceeded  to  call  her  as  a  witness. 

Dr.  S/tinks  objected. — Then  is  an  allegation  of 
adultery  in  (his  petition,  which  is  traversed,  and  tbe  eiu- 
tion  calls  on  the  resp.  to  answer  the  charge  of  adoltery  ;. 
it  is  therefore  a  suit  by  reason  of  adultery  within  tbe 
meaning  of  the  4th  section  of  14  ft  15  Vict.  e.  99,. 
which  excludes  the  parties  "  to  sny  prooeedings  insti- 
tuted in  consequence  of  adnltery  "  from  being  wit- 
nesses :  {Pyte  v.  P^ne,  I  Swa.  &  Tr.  178.)  Tbe  22 
&  23  Vict,  c  61,  s.  6,  only  applies  to  ths  wife's  peti- 
tion for  dissolntion  of  marriage. 

Jf.  CkanAers  submitted  that,  as  the'petitioner  conlA 
obtsin  tbe  prayer  of  her  petition  on  proof  of  the  cruelly 
alone,  on  which  she  was  a  competent  witness,  tfao- 
court  wonld  hear  her  as  to  tbst  on  the  present  state  of 
tbe  pleadings ;  or  it  would  treat  the  issue  of  adultery 
as  immaterial  and  strike  it  out. 

Wilds,  J.  0. — I  cannot  think  that  there  is  any- 
donbt  as  to  the  law  applicable  to  the  oass  as  it  now 
stands.  The  petitioner  falls  within  ths  exception  of 
the  14  &  15  Vict.  c.  99,  which  generally  enables  par- 
ties to  give  evidence.  But  the  reel  question  seems  to- 
be  one  of  cruelly,  though  the  citation  and  one  paragraph 
of  tbe  petition  charges  adultery.  If  there  is  nothing 
in  the  practice  of  the  court  which  forbids  it,  I  think 
the  issue  of  sdnltery  ought  to  be  struck  out,  end 
the  case  proceeded  with  as  ons  of  cruelty  merely,  whea 
tbe  wife's  evidence  will  be  admiasible.  If  necessary, 
the  alteration  most  be  taken  into  consideration  on 
taxafion  of  costs. 

Dr.  Spinks,  on  tbe  part  of  tbe  husband,  admitted 
that  this  wss  tbe  proper  course  to  take  in  the  circum- 
stances of  the  present  case. 
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Div.]  FrrzoERALD  v.  Fitzobbald — Ex  parte  Mkllebsh,  re  Gisaox  xno  Moxit.       [Butt, 


Thur$day,  Dec.  17. 

Fitzgerald  v.  Fitzoebald. 

'AdmittibiUtj/  of  dtpo$ltiotu  of  a  deeauei  vntnut— 

Iteasonable  time /or  crou-examination — Practiet. 
The  depotitioH  of  a  deceated  mttieu  it  admutible  on 
condition,  not  only  of  its  having  been  taken  under  the 
eanetion  of  an  oath,  but  alto  oftvffieient  notuxhaving 
been  given  to  the  parly  agamtt  whom  it  it  tendered  to 
have  enabkd  hita  to  attend  and  crott-examine  the 
wilnett.  Where  notice  wat  given,  about  tvo  p.m.  on 
a  Saturday,  to  retp.'i  toKcxtor  in  London,  that  a 
■leitnets  uiat  to  be  examined  at  Bath  on  Monday, 
mder  an  order  of  the  court,  obtained  by  the 
petitioner : 
tUdd,  that  the  notice  tnu  iniufflcient  to  enable  tie 
reip.'t  telieitor  to  attend  and  crott-examine,  and 
that  the  evidence  to  taken  without  croti-esamination 
wat  inadmittible. 

This  wu  the  wife's  petition  for  dinolntion  of 
aiarriiige  iy  reuon  of  the  bosbind's  craeltx  and 
•dolteij.  Tiie  question  wu  the  admiaubilitj  of  the 
lepoaitions  of  a  man  of  the  name  of  Kelly,  linoe  dead, 
taken  on  oath  nnder  nn  order  of  the  court  dated  32nd 
KoT.  1862,  made  bjr  rirtne  of  the  47th  section  of  the 
Dirorce  Act,  on  motion  of  connsel  for  the  petitioner,  a 
notice  of  snch  motion  baring  been  girsn  to  the  resp.'s 
solicitor  on  the  prerious  evening.  The  resp.'s  solicitor 
badvDot  instmcted  connsel  on  this  motion.  AboDttwo 
o'clock  on  the  22nd  Xor.  (Saturday)  the  r«8p.'s  solicitor 
was  serred  with  a  copy  of  the  order,  and  a  notice  that 
it  was  intended  on  behalf  of  the  petitioner  to  examine 
Kelly  on  Monday  at  Bath.  Mo  one  attended  at 
Bath  on  behalf  of  the  reap.,  and  the  examinatioo  in 
cbief  of  Kelly  was  proceeded  with  nnder  the  order. 

Mr.  FreshBeld,  resp's  aclicitor,  was  swora  and 
deposed  to  some  of  the  above  facts,  and  farther  stated 
that  be  bad  entered  an  appearance  on  the  lltbKoT. 
1862,  for  the  reap. ;  that  on  the  15th  Nor.  he  re- 
ceived notice  of  an  ezamination  of  Kelly,  described  as 
of  the  Bath  and  Cheltenham  Oazette  office,  bnt  then  in 
the  Bath  hospital,  under  an  order  of  the  court  dated 
the  7th  Nut.  ;  that  he  wrote  to  petitioner's  solicitor, 
objeaing  to  snch  eridenoe  being  need:  that  on  the  21st 
and  22nd  Mor.  he  wss  withont  any  instruction  from  his 
client  for  materials  as  to  cross-examination,  and  did  not 
know  who  Kelly,  so  doscribed  as  above,  might  be,  or 
what  be  waa  to  speak  to.  Mr.  Fitzgerald  was  in 
Ireland. 

M.  Chambert,  Q.C.  (Dr.  (TomJfy  with  him),  in 
support  of  the  admissibility  of  the  evidence,  cited 
Finney  r.  Beazley,  20  L.J. 
Tlie  Qtieeii'a  Advocate,  Sir  R.  J.  Phillimors 
{Buddletlon,  Q.C,  and  Dr.  Spinti  with  him),  contra, 
objected  that  the  order  was  made  before  issue  joined, 
and  that  the  resp.'s]solicitar  had  no  time  to  prepare 
for  cross-examination  of  Kelly. 

Wilde,  J.O. — The  foundation  of  the  admissibility 
of  any  evidence  before  a  jury  is  tJiat  it  should  be  on 
oath,  and  that  the  party  against  whom  it  is  tendered 
should  bavo  had  a  reasonable  opportunity'  of  cross- 
•zamination.  The  rcle  bos  prevented  the  depositions 
even  on  oath  of  dying  persons  from  being  used  as 
evidence.  The  order  in  this  ease  was  made  by  power 
.  given  to  the  oonrt  by  statute.  It  is  said  that  such 
orders  are  never  made  before  issne  joined ;  that  is  no 
doubt  the  general  rule,  as  stated  in  Shaw  v, 
Shttw,  7  L.  T.  Hep.  M.  S.  254  ;  2  Sw.  &  Tr.  64S  ; 
bnt  snbject  to  reasonable  ezceptioas,  as  when  the 
questions  in  the  cause  are  well  nnderstood  and  a 
witness  is  dangerously  ill.  In  this  cue  I  think 
the  order  is  good ;  bnt  the  party  against  whom  it  was 
made  should  have  had  reasonable  notice  of  cross- 
examining.  I  think  nothing  of  Mr.  Fitzgerald  being 
in  Ireland.— when  a  mnn  lias  appeared  in  a  suit,  it  must 
•  be  taken  that  he  faminbes  his  solicitor  with  the  neces- 


sary information  to  conduct  the  cause ;  nor  of  tht 
misdescription  of  Kelly,  if  it  were  a  Diidiaeii{iti« : 
the  only  question  is,  whether  a  ressonaUe  thot  tu 
given  to  admit  of  cnas-examinatioo.  Tbepnctedirp 
on  the  first  order  were,  I  think,  altogether  imfilir. 
On  Friday,  the  21st,  notice  wss  given  to  Ur.  FralStU 
that  on  the  22nd  an  order  for  the  eximinitioi  of 
Kelly  would  be  applied  for ;  that  applicatien  va  M 
oppoaed,  and  the  order  was  made.  At  two  o'cIkV  n 
Saturday,  notiee  was  given  that  the  witaeas  vinlJ  bt 
examined  on  Monday  at  Bath.  There  is  no  pnticaiv 
time  prescribed  by  the  rules  of  the  oonrt  u  to  m- 
monsea ;  the  .3rd  rule  directs  that  the  serrict  nat  k 
one  clear  day  at  least  before  the  snmmont  ii  nOn- 
able,  and  before  aersn  p.m.;  on  Satnrdar  W« 
two  p.m.  In  the  present  case  I  think  the  notictil 
not  allow  a  reasonable  time  for  preparing  i  cns- 
ezamination. 

00T7KT  07  BANKSUFTCT. 

Beported  by  A.  A.  SoiuA  and  J.  MoaOAX,  Eiyt, 
Baiiisten-at-Law. 

Jfondag,  Dec  22. 

(Befon  Mr.  Commiaaoner  Holkoto.) 

Ex  parte  Mbllebsb,  re  GiasoH  axd  Moim. 

S4  i  25  Vict,  c  134,  t.  ISi— Proof— Kk^iiHim. 

if.  demited  to  G.,  who  iiAiemently  entered  iato  r«^ 

nerthip  with  A.,  and  in  tie  partnenh^  artUbi 

wat  tlipulated  that  the  firm  dumtd  carrymlmm 

upon  the  demited  premitei,  but  that  it  from 

tkoald  remain  the  toU  property  of  0.,  wh  ita" 

he  allowed  the  rent  oat  of  the  partaeniiif  fak 

and  that  aU  repairt  thould  be  at  the  t:^amifil 

parinerMp.     0.  and  A.  nfitrwwrdt  atrifii  •! 

their  ettate  and  effeeU  to  trutteetfor  tht  iaafft  ^ 

their  ereditort : 

Held,  that  the  firm  wat  to  be  regarded  at  tht  m^ 

tenantt  of  G.,  the  origimil  leitee,  andthet  M.y 

no  claim  at  agattat  the  Joint  ettate  for  rfifflfM*"* 

oceam'i^  diaing  the  partnerthip. 

Proof.  Thia  was  an  application  under  the  ISM  0- 

tion  of  the  B.  A.  1861,  on  behalf  of  Mem-  ll<>^ 

lersh,  bankers  at  Godalming,  who  claimed  to  fn«'f 

1  SOOi,  against  the  joint  esUte  of  Oibson  and  M««M 

respect  of  dilapidations  nnder  the  followiog  oias- 

stances :— By  indenture  of  lease,  dated  the  Silk  Ms<k 

1861,  Messrs.  Mellerah  demised  to  the  banknipt  Oils" 

certain  tanworks  and  other  premises  for  a  ttn  d  ■* 

years,  and  the  leass  contained  a  covenant  tbit  <>' 

lessee,    his    executors,    administrators  and  ^T^ 

should  keep  the    premises  in  good  end  isiM** 

repair. 

By  articles  of  partnership  msde  the  11th  K«I'» 
between  Gibson  and  Money,  it  was  stipnktedtluli^ 
should  carry  on  the  business'  of  tanncit  'f^ 
premises  comprised  in  the  above  lease,  bat  ^^ 
premises  should  remain  the  sole  property  rf  ft*^ 
who  should  be  allowed,  out  of  the  partnetiWf  (»* 
the  yearly  rent  of  340{.  for  the  use  tbeterf,*"'!'* 
the  premises  should  be  insured  and  kept  is  nf  * 
the  expense  of  the  partnership  during  its  coaJn'"* 
or  until  the  dissolution  thereof.  , 

By  an  indenture  dated  the  16th  Sept  IStt* 
duly  registered  pnranant  to  the  provisioas  of  ibi  B.ij 
1861,  Gibson  and  Money  assigned  all  their  aan** 
effects  to  trustees  for  the  benefit  of  their  '^^'^'r 
the  trustees  employed  Oibaon  in  the  coatiaaam ui" 
trsde  upon  the  said  dsmissd  piemisss. 

The  first  qnartar's  rent  wa  paid  by  a  deqns  W" 
in  the  name  of  the  firm  upon  the  bankan  "^  '^  ^ 
The  next  qnarter'a  rent,  due  at  Midsonaier  I8B.  • 
paid  by  Money  out  of  the  partnership  aacts,  ■JV* 
subsequently  acemiag  rent  waa  paid  by  theli^""' 
nnder  the  assignment  by  GHMoa's  ebt^ae,  wW>* 
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Ex  parte  Spalding,  re  A  Pbtitiojc  for  Adjudication. 


[Bank. 


banded  to  Menn.  Hellersh.  The  tnutees  neTercUimed 
aaj  interest  in  the  premises. 

Murroufk  (solicitor),  for  Messrs.  Mellereh,  con- 
tended that  althoogh  the  legal  estate  in  the  demised 
■premises  was  admitted  to  be  in  Gibson  alone,  jet  that 
4is  clients  were  entitled  In  equity  to  rank  as  creditors 
Against  tbe  joint  estate  in  respect  of  dilapidations, 
joasmach  as  the  partnership  bad  enjoyed  the  occa- 
(tation  of  the  premises  and  the  rent  liad  been  paid 
oat  of  tlie  partnership  assets.  He  cited 
£x  parte  Troup  ;  and 

t*  parte   Hoart,   re  The   Bketrie    Telegraph 
Company  of  IrtloHd,  7  Jar.  N.  S.  901. 

Linilaler  (solicitor),  for  tbe  trustees  nnder  the 
asngnment,  was  not  called  npon. 

Ur.  Commissioner  HoLBorD  expressed.bis  opinion 
that  tbe  leiseeship  of  the  premises  remained  in 
Gibson,  and  that  this  firm  was  in  the  position  of  an 
under-tenant  to  him,  and  that  oonseqnently  Messrs. 
Uellerah  bad  no  cUim  npon  the  joint  esute. 

Application  T^tatd. 

.Dee.  24,  26  awi  31. 

(Before  Mr.  Commissioner  Qoiilburn.) 

Ex  parte  Spalddco,  re  A  Pbtitiox  fob  Adjcdi- 

CATION. 

Petition  for  adjudiealion — Serriee  on  non-trader 

abroad — RequiiUtt  for. 

Before  tUeeourt  will  five  leave  under  the  70lh  teetion 
of  the  B.  A.  I86I  to  a  petHioning  creditor  to  terve 
a  eopg  ef  apetitionfor  adjudication  of  baakrapitcf 
of/aiHtt  a  debtor,  a  non-trader  who  it  reeitUnt  abroad, 
it  miut  be  latitfied  that  there  it  primd  facie  evidence 
of  an  act  of  bankruptog. 

The  fact  that  the  debtor  mu  a  trader  in  I86I, 
that  he  then  ditcontinued  hit  trade,  left  hit 
float  of  butinett,  but  not  hit  private  retidenee, 
ami  leeat  abroad,  where  he  hat  retided  ever 
4MOS,  a  period  of  three  yeart,  whereby  a  creditor 
di  delayed  and  defeated,  ie  prima  facie  evidence 
of  an  aa  of  banirupteg  within  the  meaning  of  tlie 
loth  tection. 

tn*  court  wuut  be  lalitfied  of  the  efortt  to  terve  a 
copf  of  a  petition  for  adjudication  upon  a  debtor 
M  ttrid  aeeordanee  with  the  wurdt  of  elaute  3  of 
the  10th  tedioH  of  the  Act  0/I86I,  before  it  will 
order  tubitituted  tervice. 

<iiiutre,  whether  the  court  oan  order  tuhttifuted  tervice 
of  m  petition  for  adjudicationtgion  a  debtor  retident 
abroad  out  ofthejaritdietion. 
It  wu  suted  in  the  affidavit  of  the    petitioning 

.«redit«r,  that  tbe  debtor  bad  gone  abroad  previoosl/ 

to  Hay  1861,  and  had  since  then  remained  abroad, 

«od  that  ha  was  indebted  to  the  petitioning  creditor 
>in  tbe  amount  of  9002.,   of  which  sum  he  bad  not 

iMU  able  to  obtain  payment 

By  the  70th  section  of  the  B.  A.  1863,  it  is  enacted 

that  if  any  person,  "  not  being  a  trader,  shall,  with 
'intent  to  defeat  or  delay  his  ereditoia,  depart  this 
'reahB,or  being  out  of  this  realm,  shall,  with  anoh 

intent,  remain  abroad,     .     .     .    such  person  shall  be 

ieeauA  to  have  thereby  oommitled  sn  act  of  bank- 
.mptcy,  proTided  always,  that  before  any  adjudication 

in  bankruptcy  shall  be  made  against  tbe  debtor  under 
■this  section,  the  following  rules  shall  be  obserred: 
**  1.  A  copy  of  the  petition  for  adjudicatiou  shall 

be  serred  personally  on  tbe  debtor,  either  within  tbe 
Jansdieiion,  or  In  such  place  or  country,  or  within  snoh 

limit*  abroad  as  the  court  shall,  upon  application  for 
>Alut  purpose,  direct. 

"  3.   Such    copy    petition     shall     have    indorsed 

thereon  a  memorandum  in  a  form  to  be  settled  by  a 

Ceaeral  order  specifying  the  time  within  which  the 

debtor  is  to  appear  on  sacli  petition  ;  and  such  time 
lUiall,  when  tbe  service  is  to  be  made  abroad,  be  tbe 


time  which  the  court  shall  think  reasonable,  having 
regard  to  the  place  or  country  where  the  service  is  tube 
made; 

**  3.  In  no  case  shall  the  time  for  appearance  be  leas 
than  thirty  days  after  service. 

"  4.  If  such  personal  service  has  not  been  effected, 
the  court  must  be  satisfied  that  every  reasonable 
eflTort  was  made  to  effect  the  same,  and  tliat  the 
attempts  to  serve  such  petition  came  to  the  knowledge 
cf  the  debtor,  and  were  defeated  by  bis  conduct." 

Tbe  second  General  Order  of  Oct.  1861,  being 
the  rule  referred  to  in  the  above  section,  is  ns 
follows : — "  Tlie  memorandum  required  to  be  indorsed 
on  a  petition  for  adjudication  of  bankruptcy  before  any 
adjudication  shall  be  made  under  sect.  70  of  the  B.  A> 
1861  shall  be  as  follows : 

"  Take  notice. — Within  is  a  copy  of  a  petition  for 
adjudication  of  bankruptcy,  verified  by  the  oath  of  tba 
petitioner,  and  nnder  the  seal  of  Her  Miyesty's  Court 
of  Bsnkniftcy  in  London  [or  for  the  district],  filed  in 
tbe  said  court  against  you  tbe  within-named  E.  F. 
The  sud  court  has  ordered  that  you  do  appear  on  thi» 
petition  on  or  before  the  expiration  of  days  after 

tbe  day  of  service  thereof.  The  petition  will  be  heard 
at  the  said  conrt  at  ,  on  tbe         day  of  ,  at 

which  time  and  place  you  are  to  appear  by  yourself  or 
your  solicitor  on  such  petition. 

"  Dated  tbe  day  of  A.  D. 

(Seal  of  the  conrt)  Registrar. 

"  Solicitor  in  the  matter  cf  the  within  petitiou." 

Soccburgh  applied  under  the  70th  section  fur  leave 
to  serve  the  debtor,  who  was  resident  in  France. 

Dec.  26— Mr.  Commissioner  GouLBt;RN. — This  is 
an  application  which  involves  a  principle  of  tba 
greatest  public  moment  Application  was  made  to  me 
on  Christmas-eve  for  an  order  to  serve  a  debtor  who  is 
residing  abroad.  The  application  waa  made  tmder  the 
70th  section  of  tbe  B.  A.  1861,  and  2nd  General 
Order  of  Oct  1861,  specifying  within  what  time  and 
limits  the  copy  of  the  petition  for  adjudication  should 
be  served.  When  I  questioned  the  sufiiciency  of  tba 
act  of  bankruptcy,  I  was  told  that  it  rested  chiefly 
upon  casual  information  and  belief,  and  that  upon  sneh 
information  and  belief  I  ought  at  once  to  make  tba 
order.  Tbe  learned  counsel  laid  down  a  proposition  so 
contraiy  to  my  views  of  the  Act  that  I  -am  anxious 
not  to  have  it  supposed  that  I  yield  to  it  for  a  moment 
His  contention  was  that  under  this  Act  of  Parliament 
for  making  non-traders  liable,  tlie  first  process  Is  ser- 
vice of  tbe  copy  of  tbe  petition  with  the  notice  affixed, 
and  he  said  that  this  may  be  done  within  tbe  jurisdic- 
tion without  any  evidence  whatever  of  an  act  of  bank- 
ruptcy ;  that  inasmuch  as  it  may  be  done  in  England 
so  it  may  be  done  abroad,  within  any  limits  the  court 
may  fix.  I  dissent  wholly  from  this  view,  and  am  of 
opinion  that  evidence  of  the  act  of  bankmptcy 
must  be  first  given,  I  mean  prima  facte  evidence, 
before  a  copy  of  the  petition  can  be  properly  served. 
This  Act,  be  it  remembered  makes  for  the  first  timo 
non-traders  subject  to  bankruptcy.  The  section  sets  out 
with  the  words,  "  if  any  person  not  being  a  trader^ 
shall,  with  intent  to  defeat  or  delay  bis  creditors,  de- 
part tbe  nalm,  or  being  out  of  this  realm  shall,  with 
such  intent,  remain  abroad."  Bat  it  Is  plain  that  mora 
absence  is  not  sufficient  There  must  be  the  "  intent,* 
and  the  very  first  step  the  court  must  take  is  to  have, 
as  I  have  already  said,  primd  facie  evidence  of  on  aot 
of  bankruptcy.  Tbe  debtor  must  be  deemed  to  hava 
committed  an  act  of  bankmptcy  before  service  of  pro- 
cess. Bat  the  learned  counsel  likens  this  service  of 
process  to  a  bill  in  Chancery.  I  confess  that  I  can  sea 
no  resemblance  whatever  between  tbe  two.  Tha 
Cbancety  process  does  not,  like  tbe  process  here,  put 
a  man  in  tbe  Oaeette,  The  objects  and  the  results  ara 
dissimilar,  and  it  is  plain  that  the  analogy  will  not  hold 
for  a  moment  But  the  consequences  which  would  rstolt 
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from  the  principlt  eontendfJ  for  would  be  mo^t  serious. 
Erery  one  of  n»  gofs  sbroad,  more  especially  gentlemen 
«f  the  legal  profession,  and  aometlmeii  for  a  lengthened 
period.  Ho  od«  takes  the  precantion  of  paying  all  his 
debts  before  he  goes  awaj  ;  but,  according  to  the  con- 
tention here,  every  creditor  might  call  a  gentleman 
back  at  any  moment,  for,  according  to  that,  it  wonld 
be  only  necessary  to  show  that  the  debtor  had  gone 
out  of  the  realm  and  bad  taken  the  mail  for  Fsria. 
Such  a  thing  was  nerer  for  a  moment  contemplated  by 
the  Legislature.  Then  must  be  evidence  of  an  intent 
to  delay,  and  then,  and  not  till  then,  the  commissioner 
may  make  the  order  asked  for.  I  now  torn  to  the 
affidavit  to  see  whether  there  is  eridence  to  satisfy 
me  of  the  intent  to  delay.  I  think  there  is.  The  debtor 
is  not  like  a  gentleman  going  abroad  for  pleasure,  bot  is 
a  retired  trmder,  who  leit  bis  place  of  business  in 
1861,  and  has  remained  abroad  now  for  about  three 
years.  Any  cieditqr  may  indeed  think,  or  may  swear, when 
a  debtor  goes  abroad,  that  be  is  defeated  alld  delayed 
thereby ;  but  there  is  in  this  case  the  admitted  fact 
that  the  debtor  has  been  in  France  for  three  years ; 
thit  his  creditors  have  been  thereby  delayed,  and  I 
think  that  these  facts  ut  prima  Jacie  evidence  nnder 
the  statnt*  of  M  act  of  bankruptcy.  This  affidavit 
is  not  sworn  in  as  strong  terms  as  I  conld  have 
wished,  bot  taking  into  accoont  that  this  is  not  the 
case  of  a  private  gentleman,  bat  of  a  retired  trades- 
man, who  quitted,  not  bis  private  bouse,  bnt  his  place 
of  bnsiness,  I  think  that  the  evidence  is  snfficient 
that  he  is  abroad  with  intent  to  defeat  and  delay  his 
creditors,  and  I  therefore  accede  to  the  application,  and 
make  the  order  for  service  of  process  upon  him. 

Order  accordingfi/, 

Dw.  31. — Stanley  (solicitor)  applied  for  an  order 
for  sobslitnted  service,  upon  the  affidavit  of  Mr. 
Sidney  Chidley,  who  deposed  that  he  could  not  effect 
personal  service,  and  that  be  had  good  reason  to  be- 
lieve the  debtor  was  keeping  out  of  the  way. 

Mr.  Commissioner  Goulsubh  doubted  whether  he 
had  jurisdiction  to  make  the  order  asked  for,  but  said 
that,  before  he  wonld  make  the  order,  be  most  be  satis- 
fied not  only  that  every  reasonable  effort  had  been 
made  to  effect  personal  service,  but  that,  in  the  words 
of  the  Act  of  Parliament,  the  attempts  to  serve  such 
petition  were  in  the  knowledge  of  the  debtor,  and 
were  defeated  by  iiis  conduct.  In  any  case  no  further 
step  can  be  taken  at  present,  for,  by  the  third  clause 
of  the  70lh  section,  "  in  no  case  shall  the  time  for 
appearance  be  less  than  thirty  days  after  service." 
Application  nfvttd. 


COXTRT  OF  COKKON  BENCH. 

Beported  bj  W.  Matd  and  Ldhlei  SiUTU,  Esqra, 
Barrlsters-at-Law. 

Mondag,  Nov.  23. 
Aldihqtok  akd  ahother  t;.  Cheshibe. 
Arbitration— if aking  wimution  a  rule  of  court- 
Signature— 17  4  18  Vict.  e.  134,  a.  16. 
A  iubmission  to  arbitration  v>a$  rigned  bg  A.,  one  of 
tico  pUt.,   "for  $el/  and  H.,"  U.  being  the  other 
pit,     The  deji.  eigned  the  nibmiuion  and  attended 
the  arbilration.     The  award  teat  in  favour  of  the 
pUe.     The  Court  allowed  the  submitsion  and  the 
atoard  to  be  made  a  rule  of  court  on  production  of 
an  affidavit  that  the  pit.  A.  wa$  authorited  bg  the 
pU.  H.  to  sign  for  him. 

Needham  moved  to  make  a  submission  to  arbi- 
tration a  rule  of  court  tmder  sect.  17  of  the 
C.  L.  P.  A.  1864.  The  submission  bad  been  in 
writing  and  bad  been  signed  by  the  deft,  and  by  the 
pit.  Aldington  "for  self  and  John  Hancocks,"  John 
Hancocks  being  the   other  pit.     Hancocks  had  not 


personally  signed  the  submiskion.  The  deft,  had  at- 
tended in  the  coun>e  of  the  arbitration.  It  ^  u« 
appear  whether  or  not  Hancocks  had  penosilly 
attended.  The  award  was  in  favour  of  the  pits.  It 
was  submitted  that  the  deft,  would  not  be  injond  if 
the  court  allowed  the  submission  to  be  made  a  rah  of 
court,  because,  if  the  award  were  inegnhv  m  eoeat- 
quenoe  of  the  absence  of  the  signature  of  Haneoeb  ti> 
the  submission,  the  deft,  oonld  raise  the  objcete  bj 
moving  to  set  aside  the  award. 

The  CoDBT  directed  that  the  submission  Aodd  W 
made  a  rule  of  court  on  the  production  of  la  iS- 
davit  that  Aldington  was  authorised  by  lus  co-plL  t» 
sign  for  him.  ^__ 

Nov.  19  and  SO. 

VAIlqVBUIt  V,  BOVABO. 

Foreign  judgmml— Donee  of  wnrereaUtf  of  mm- 

rion  to  a  doctaeed  perton — Admijuilretien. 
Iheplt.,  the  widow  of  a  French  mUged,  me.  otml 
ingtothe  lam  of  France,  donee  oj  the  mimaBf 
of  the  real  and  pertonal  eelatee  belonging  to  lb 
tucceeeion  of  her  late  hueband  and  hie  rytb  at 
liabilitiet  thereupon  became  veiled  in  hir  mi 
the  became  entitled  to  enflrrca  ihoie  rigtli  • 
her  own  name.  She  tubieguenllg  fcH  K  ^ 
indonee  of  biOi  drawn  bg  the  deceated  eni  f 
opted  bg  the  defl.  the  amount  due  apoa  ihim,  mi 
recovered  judgment  agttintt  the  deft,  /er  the  mutt 
in  a  court  of  eompelent  juriidictiam  imfnaei: 
Beld,  on  demurrer  to  a  declaration  tetOng  Mt  it 
fact,  that  the  pit.  wot  ei^itkd  to  tut  the  i^n 
England  in  her  own  noma,  without  huiff  fr* 
taken  out  admimttration  in  Sfland  to  her  ieeumi 
huiband. 
The  judgment  of  a  foreign  court  mag  be  imfmAi 
in  thit  countrg  bg  an  aoerment  of  ang/aeU  A>«; 
that  the  court  wat  not  a  court  of  eomftM]** 
diction,  but  not  bg  an  averment  of  /«0  »*•* 
might  have  been  set  up  by  wag  of  defenet  ie^ 
foragn  eourt  and  might  have  been  triti  mi 
decided  there 

Declaration.— First  count  Seine  Clasdiiu  Va 
quelin  by,  &c.,  sues  A.  F.  Bonard  for  that  imw^ 
fore,  to  wit,  in  the  year  1840,  at  Orksas,  o 
the  empire  of  France,  one  Jacques  Vanqoelis,  Ua; 
a  French  subject,  and  domiciled  in  the  said  ■ip<<< 
by  three  certain  bills  of  exchange,  direetid  « 
the  deft,  at  Paris,  required  the  deft,  to  p»y  (•'*' 
the  said  J.  Vanqnelin's  order,  at  the  sevenl  ti»» 
therein  mentioned,  certain  sums  of  money,  uooata^ 
in  the  whole  to  the  sum  of  14,000  francs  in  istai;  « 
the  said  empire,  and  the  deft,  in  Paris  tttjtti^ 
said  bills,  and  the  said  J.  Vanquelin  indoised  ibc » 
bills  iu  France  aforesaid  to  one  Belli,  and  tki  ■" 
bills  arrived  at  maturity,  and  according  t«  tkelv 
of  the  said  empire  the  deft  was  nnder  tb«  [n"^ 
obligation  to  honour  and  pay  the  amount  ef  tlw  "^ 
drafu,  and  the  said  J.  Vanqnelin  was  also  li'l''  * 
drawer  of  the  same  to  pay  and  take  op  tbe  fT? 
ease  the  deft  dishonoured  the  same,  and  tbe  i>>'^ 
were  all  dishonoured  by  the  deft.,  and  sft««ra 
according  to  the  laws  of  the  said  empire  tbe  »id  »«' 
as  the  bolder  and  indorsee  of  the  said  bills  teik  l*** 
ceedings  in  the  Court  of  the  Tribunal  of  Comsw"  ■* 
the  department  of  tbe  Seine,  which  was  a  M"** 
competent  jurisdiction  in  that  behalf,  sg«l*  * 
deft,  as  acceptor,  and  the  sud  J.  Vanqnelin  •>  *"^ 
of  the  said  bills,  in  order  to  enforce  paymeat  U""*- 
and  ctrtun  proceedings  were  tbetespon  duly  to*"!" 
said  court  according  to  the  laws  of  tbe  said  e^''- 
and  according  to  the  practice  and  proeednie  d  l» 
said  court,  and  a  judgment  of  the  said  court  ••» 
obtained  by  the  said  BolU  against  the  said  J.  YufF"' 
and   the   deft.,    and  by  the  said  jwlgoxot '  •* 
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adjadged  and  considered  that  the  deft,  and  the 
•aid  J.  Vanquelin  were  indebted  to  the  said  Belli 
jointly  and  severally  in  tlie  said  amoant  of  tke  said 
bills,  namely,  14,000  franca  of  money  of  the  said 
empire,  being  equal  to  &60{.  sterling  money  of  Great 
3ritain,  together  with  interest  at  the  rate  of  6  per 
-cent  per  annum  from  the  day  of  the  maturity  of  each 
bill  till  judgment,  and  the  deft,  and  the  said  J. 
Vanqnelin  were  condemned  to  pay  the  said  amount, 
together  with  costs,  and  thereupon  according  to  the 
iaws  of  the  said  empire,  the  said  J.  Vanquelin  was, 
according  to  the  said  laws,  under  an  obligation  to 
satisfy  the  amount  nf  the  said  judgment,  being 
the  said  principal  sums  and  interest,  and  also, 
-farther,  to  pay  interest  npoa  the  amount  of  the 
•aid  judgment  at  the  said  rate  till  payment, 
.and  also  according  to  the  said  laws  the  deft,  was  liable 
to  the  said  J.  Vanquelin  for  the  amount  of  the  said 
bills,  and  in  case  the  said  J.  Vanquelin  paid  the 
amount  of  the  judgment  to  the  said  Belli,  the  deft. 
would  become  liable  to  pay  the  said  J.  Vanquelin  the 
amount  of  the  said  judgment,  together  with  interest 
tipon  the  same  at  the  rate  of  6  per  cent,  per  annum 
ontil  payment,  and  the  said  J.  Vanquelin  would 
become  entitled  to  the  benefit  of  the  said  judgment 
against  defu,  and  would  be  substituted  for  tlie  said 
£olli  in  all  his  rights  upon  the  same  against  the  deft. 
«nd  entitled  to  enforce  the  same  for  his  own  benefit 
against  the  deft.,  and  the  pit.  says  that  afterwards,  and 
-whilst  the  said  judgment  was  in  full  force  and  un- 
•atisfied  by  either  the  deft,  or  the  said  J.  Vanqnelin, 
•the  said  J.  Vanquelin  died  within  the  sud  empire  of 
France,  and  the  pit.  says  that  she  was,  in  accordance 
with  the  laws  of  the  said  empire,  the  donee  of  the 
nniTcrsality  of  the  real  and  personal  estates  belonging 
-to  the  succession  of  the  said  J.  Vanqnelin  at  his  death, 
and  thereby  and  according  to  the  laws  of  the  said 
-empire,  all  rights,  claims  and  causes  of  action,  and 
also  all  liabilities  and  obligations  of  the  nid  J. 
'Vanquelin,  Tested  in  the  pit  personally  and  absolutely, 
and  the  pit  became,  according  to  the  said  laws,  liable 
personally  upon  the  said  judgment,  and  also  entitled 
jMrsonally,  and  in  her  own  name,  to  sue  for  and 
enforce  all'  the  rights  and  claims  of  the  said  J. 
Vanquelin,  and  the  pit.  was,  according  to  the  said 
laws,  substituted  for  and  placed  in  the  same  position 
with  respect  to  the  deft,  as  regards  the  said  bills  of 
-exchange  and  the  said  judgment  thereon  to  all  intents 
and  purposes  as  the  said  J.  Vanquelin  had  been  in  liis 
Jifstime,  and  the  pit.  says  that  afterwards,  and  whilst 
•the  said  judgment  was  in  full  (oroe  and  nnnatisfied,  and 
the  pit  and  deft,  were  both  liable  thereupon,  the 
.pit.,  in  accordance  with  the  laws,  was  obliged  to  piy, 
and  did  pay,  the  full  amonut  of  the  said  judgment 
and  all  interest  due  thereon  ;  and  thereupon  the  said 
Bolli,  according  to  the  laws  of  the  said  empire,  de- 
livered to  the  pit  the  said  bills  of  exchange  and  the 
record  of  the  said  judgment,  and  the  pit  then  became 
and  was,  and  still  is,  according  to  the  laws  of  the  said 
empire,  entitled  to  the  benefit  of  all  the  rights  of  the 
said  Bull!  upon  the  said  judgment  against  the  deft, 
and  entitled  to  enforce  tlie  saipe  against  the  deft.,  and 
to  be  substituted  for  the  said  Belli  in  all  bis  snid 
right*  against  the  deft,  in  respect  of  the  said  judg- 
ment, and  the  delt,  became  and  was  indebted 
-and  liable  to  pay  to  the  pit  the  amount  so 
paid  by  ibe  pit.  upon  the  said  judgment,  together 
with  6  per  cent  per  annum  interest  thereupon 
until  payment,  and  afterwards,  and  before  this 
aoit,  the  deft  having  neglected  and  refused  to  pay  to 
the  pit  the  said  moneys  so  due  from  him  to  the  pit. 
as  aforesaid,  the  pit,  in  order  to  keep  alive  the  said 
.liability  of  the  deft,  and  to  prevent  tbe  same  from 
being  barred  by  lapse  of  time,  and  also  in  order  to 
,gire  effect  to  and  enforce  her  said  claim  against  the 
.  eaid  deft,  for  tbe  said  moneys  due  npun  the  said  judg- 


ment, and  the  further  interest  doe  upon  the  same, 
took  proceedings  in  tbe  said  court,  namely,  the  Tri* 
bonal  Civil  of  the  First  Instance  of  the  department  of 
the  Seine,  being  a  court  of  competent  jurisdiction,  in 
that  behalf,  and  certain  proceedings  were  thereupon 
had  in  tbe  said  court  according  to  tbe  laws  of  tbe  said 
empire,  and  tbe  practice  and  procedure  of  the  said 
court  against  tbe  deft,  at  the  suit  of  the  pit,  and 
thereupon  according  (o  the  practice  and  prooedoie  of 
the  said  court,  that  is  to  say  on  the  2ad  April  1862, 
by  adjudication  of  the  said  court  an  injunction  was 
made  to  the  deft  in  tbe  name  of  law  and  justice,  to 
pay  within  twenty-fonr  hours  to  the  pit.  tbe  several 
sums  of  money  following:  that  is  to  say,  first,  14,000 
francs  of  money  of  the  said  empire,  being  the  principal 
amonnt  of  the  said  bills  of  exchange ;  secondly,  17,640 
francs  of  money  of  the  said  empire  for  interest  upon 
the  same  at  the  rate  of  6  per  cent  per  annum  from 
the  2nd  Feb.  1841  to  the  3nd  Feb.  1862;  thirdly, 
the  interest  from  tbe  said  2nd  Feb.  1862  until 
payment  at  the  said  rate ;  fonrtbly,  152  francs 
60  cents,  of  money  of  the  said  empire  for  costs,  and 
failing  to  do  so,  it  was  adjudged  and  notified  to  the 
deft,  that  he  woiUd  be  constrained  to  do  so  by  all  law- 
ful means,  and  by  arrest  of  bis  body,  aud  all  condi- 
tions precedent  were  performed,  and  all  times  elapsed, 
and  all  matters  and  things  have  been  dene  and  hap- 
pened, necessary  to  entitle  tbe  pit.  aoootding  to  the 
laws  of  tbe  said  empire  to  be  paid  the  said  sums  o( 
money  amounting  in  tbe  whole  to  the  equivalent  ia 
sterling  money  of  Great  Britain  of  128.U  lOs.  lOd^ 
which  tbe  deft  was  so  enjoined  te  pay  to  her  as  afore- 
said, and  tbe  deft's  liability  to  pay  the  same  still  waa 
at  tbe  commencement  of  this  suit,  and  still  is,  in  full 
force  and  efieet  end  the  deft,  wholly  refuses  to  pay 
the  same  or  any  part  thereof,  and  the  whole  remains 
doe  and  unpaid. 

Second  count— For  that  heretofore,  to  wit,  at 
OrleariS,'in  the  empire  of  France,  one  J.  Vanqnelin, 
by  bis  three  serersl  bills  of  exchange  now  overdue, 
directed  to  the  deft  at  Paris,  in  the  said  empire,  re- 
quired the  deft  to  pay  to  his  the  said  J.  Vanquelin'* 
several  orders  tbe  three  several  snms  of  money  follow- 
ing (that  is  to  say) :  one  bill  for  5000  firanes  of  tbe 
money  of  the  said  empure,  another  bill  for  4000  franca 
of  the  said  money,  and  a  third  bill  for  5000  francs  of 
the  said  money,  amounting  in  the  whole  to  14,000 
francs,  being  of  the  equivalent  value  of  S60{.  sterling 
money  of  Great  Britain,  at  the  several  dates  tliereia 
mentioned,  and  tbe  defu  accepted  tbe  said  bills,  and 
the  deft  thereupon  became  liable  according  to  the 
laws  oi  the  said  country  to  honour  anC  pay  the  said 
drafts  at  maturity,  and  the  deft  dishonoured  the  said 
drafts,  and  each  of  them,  and  thereapon,  according  to  the 
laws  of  tbe  said  empire,  the  deft  became  indebted  to  the 
said  J.  Vsnqnelin  in  tbe  several  amounts  of  the  said  bills, 
and  lisble  to  pay  to  him  the  said  amounts  of  each, 
together  with  6  per  cent  interest  thereon  until  pay- 
ment, and  afterwards,  and  before  this  suit,  and  wliilst 
the  whole  of  tbe  said  several  principal  aums  of  money 
due  from  the  deft  to  the  said  J.  Vanquelin,  together 
with  the  said  interest,  were  due  and  wholly  unpaid, 
and  the  deft's  liability  to  pay  the  same  and  each  of 
tbem  was  in  full  force  and  effect,  the  said  J.  Vanquelin 
died,  and  tbe  pit  was,  according  to  the  law  of  the  said 
empire,  the  donee  of  the  universality  of  tbe  personal 
and  real  estates  belonging  to  tbe  suocenion  of  tbe 
said  J.  Vanqnelin,  and  thereupon  became  entitled  to 
all  debts,  claims,  and  causes  of  action  which  the  said 
J.  Vanquelin  was  entitled  to,  and  the  same  became, 
and  were,  according  to  the  said  laws,  vested  in  the 
pit.  personally  and  absolulely,  in  tbe  same  manner  to 
all  intents  and  purposes  as  they  were  vested  in  tbe 
said  J.  Vanquelin,  and  the  pit  was  and  is  entitled  to 
demand  an<l  sue  for  the  same  in  ber  own  name  and  in 
her  own  right,  and  the  claims  and  rights  of  the  said 
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J.  Vtnquelin  upon  the  said  several  bills  of  excliange 
became  Tested  in  the  pit.,  and  the  pit.  became  entitled 
to  sue  the  deli,  thereapon  in  her  own  name  and  in 
her  own  right  And  the  pit.  sajrs  that  the  deft,  has 
wholly  refused  or  neglected  to  pa;  to  her  the  amount 
of  the  said  bills  and  interest,  or  snj  part  thereof,  and 
at  the  commencement  of  tfiis  suit  the  whole  remained 
unpaid.  And  the  deft,  was  juatljr  indebted  to  the 
pit.  in  respect  of  the  premises,  and  according  to  the 
said  laws,  in  the  sum  of  31,990  franrs  in  money  of 
the  said  empire,  for  the  principal  of  the  said  three 
bills  of  exchange  and  interest  thereon,  at  the  said 
mt',  being  equal  to  12792.  lOt.  6d.  sterling  money 
of  Great  Britain,  and  deft,  has  neglected  and  refused 
to  pay  the  same,  or  any  part  thereof. 

First  plea  to  the  first  count. — That  though  the  said 
J.Vanqowin  drew  the  sud  bills  of  exchange,  yet  he  did 
not  draw  them  at  Orleans  as  alleged. 

Elerenth  plea  to  the  first  count. — That  the  sums  of 
money  alleijed  to  be  due  by  rirtue  of  the  said  judi;- 
meut  and  the  said  injunction,  and  under  the  circum- 
stances in  the  said  count  mentioned,  would,  according 
to  the  laws  of  the  said  empire  of  France,  form  part  of 
the  succession  of  the  said  J.  Vanquelin  deceased,  and 
be  assets  in  the  hands  of  the  pit,  as  soch  donee  of  the 
uniTersality  of  the  real  and  personal  estates  belonging 
to  the  B<ud  succession  of  the  said  deceased  to  be  ad- 
ministered, such  donee  being,  according  to  the  said 
laws,  the  representative  of  the  said  deceased  in  France, 
and  entitled  to  the  said  sums  of  money  in  her  said 
npresentatire  capacity,  and  not  otherwise.  And  the 
deft,  further  says,  that  the  pit  is  not  in  this  country 
tne  executor  of  the  last  will  and  testament  of  the  said 
J.  Vanquelin,  deceased,  or  the  administrator  of  the 
goods,  cbAttels  and  credits  which  were  of  the  said  J. 
Vanqneltu,  deceased,  at  the  time  of  his  death. 

Twelfth  plea  to  first  count — That  the  judgment  in 
the  said  count  first  mentioned  was  a  judgment  by  de- 
fault against  the  deft,  for  not  appearing  in  the  said 
proceedings  in  the  sud  Court  of  the  Tribunal  of  Com- 
merce, and  that,  according  to  the  law  of  France,  the 
aaid  judgment  and  the  said  injunction  in  the  said  count 
mentioned  would  become  void  and  of  no  effect  *s  of 
course,  as  soon  aa  the  deft  entered  an  opposition  to  the 
mid  judgment  in  the  said  court  in  which  the  same  was 
obtained. 

Thirteenth  plea  to  the  first  count— That  the  said 
judgment  of  the  said  Court  of  the  Tribunal  of  Commerce 
was  a  judgment  by  default  for  want  of  appearance  by 
tbs  deft,  and  that  the  said  court  was  not  a  court  of 
competent  jurisdiction  in  that  behalf  as  alleged,  accord- 
ing to  the  lavs  of  the  said  empire,  because  the  deft.was 
not  a  trader  when  he  accepted  the  said  hills,  and  be- 
cause the  said  bills  falsely  purport  to  have  been  drawn 
at  Orleans,  whereas  the  said  bills  were  not  drawn  at 
Orleans,  and  that  the  said  J.  Vanquelin  was  not  there 
domiciled  at  the  time  the  said  bilU  were  so  drawn  as 
aforesaid. 

Sixteenth  plea  to  second  crant. — That  the  pit  is 
not  in  this  country  the  executor  of  the  last  will  and 
testament  of  the  said  J.  Vanquelin  deceased,  or  the 
administrator  of  the  goods,  chattels  and  credits  which 
were  of  the  said  J.  Vanquelin  deceased  at  the  time  of 
bis  death. 

Eighteenth  plea  to  the  first  and  second  counts. — 
That  the  said  J.  Vanqueliu  deceased  and  the  deft,  in  the 
said  empire  of  France  agreed  to  purchase  for  their  joint 
benefit  a  certain  debt  due  to  one  Madame  de  Queriqne, 
and  charged  upon  certain  property  in  Fiance,  at  a 
certain  price  which  was  below  the  amount  of  the  said 
debt,  and  it  was  agreed  between  them  that  the  said 
deceased  should  adranoe  the  purchase-money,  and  that 
the  deft  should  accept  the  said  bills  in  the  said  counts 
mentioned  as  a  security  to  the  said  deceased  in  case 
the  said  debt  should  not  realiae  the  amount  of  the  said 
purchase-money,  and,  except  as  aforesaid,  there  was 


never  any  value  or  con>ideration  for  the  deft.'s  aceeptin(C 
the  said  bills,  and  the  defi.  says  that  the  aaid  dtccascii 
recovered  and  received  a  large  cam  of  money  io  respatC 
of  the  said  debt,  and  retain«l  the  same,  and  that  tb* 
part  or  share  thereof  belonging  to  the  deft  and  ao  r»- 
tained  by  the  said  deceased,  was  more  than  snffiriyfr 
to  satisfy  the  claim  of  the  said  deceased  in  redact  of 
the  said  judgment  and  bills  of  exchange. 

The  deft,  demurred  to  both  counts  of  the  decUratinar 
and  the  pit  demurred  to  the  pleaa  sat  out  above.     Tl» 
first  plea  was  admitted  to  be  bad  by  the  deft'a  eoan- 
sel.     With  respect  to  the  other  demuirsn, 
if.  Smilh,  Q.  C,  for  the  pit,  referred  to 

Story's  Conflict  of  Ijiws,  2nd  ed.,  a.  SIS ; 

Tt/ler  V.  Bell,  2  MyL  &  Cr.  89; 

AUomeg-General  v.  Bowoau,  4  U.  &  W.  171 ; 

1  Williams  ou  Executors,  5th  ed.  786. 
TmA  {BodgiM  with  him),  for  the  deft.,  eoatendai 
that  it  was  necessary  for  the  pit  to  Uke  oat  admini*- 
tration  to  her  deceased  husband  in  England  beta* 
suing : 

Whyta  V.  Jb»e,  3  Q.  B.  506 ; 

Ord  V.  Fenwiek,  3  East,  104.     Our.  adt.  wmlL 
Ifov.  20. — Erlk,  C.  J. — In  this  case  many  qoostioa* 
were  rused  with  reference  to  the  Fraocb  law.     n* 
foundation  of  the  litigation  against  the  deft   aa  tka 
acceptor  of  a  bill  of  exchange  lias  on  that  bill  of  ex- 
change.     The  deceased   Vanquelin   was  the   drawer 
of  the  hill,  and  the  deft  was  the  acceptor,  and  Bollf 
the  indorsee  brought    an  action  against  the  drawer 
and  the  acceptor   jointly  in  the  courts  of    Frasoe,. 
and    had    judgment    against    them    both.       Thea 
Vanqnelin  the  drawer  died,  and  the  present  pit,  hi* 
widow,  became  donee  of  the  universalily  of  the  sooeae- 
sion  to  her  husband,  and  she  says  this  entitled  lier 
to  all  the  property  and  all  the  righU  of  her  deoeaaed 
husband,    and    subjected    her    to   all    his  liabilitic* 
at    the   time  when    he  died ;    that  she  has  all   tba 
property  and  all  the  rights  of  her  deceased  hnabaod. 
in    her   own   right;   and   she   says   that  afterward* 
she   was    compelled    to    pay    Belli,    tlie    holder   of 
the    bill,  the   principal  and  interest  due   npon  tho 
bill,  and  the  costs  of  the  judgment  against  her  husband, 
and  thereupon  Bolli  handed  over  the  bill  to  her,  aul 
she  became  entitled  by  the  French  law  to  all   tha 
rights    that    Bolli     had  against   the    deft,    aa    tW 
acceptor  of  this  bill,  and  she  now  sues  the   deft,  ia 
his  capacity  of  acceptor  of  the  bill.     She  goes  oo  t» 
allege   that    she  afterwards   took   proceedings  in  the 
tribunal  in  the   department   of  the  Seine,  and  thei* 
it    was  adjudicated    that   she  might    have  exacotim 
against  the  deft,  for  the  principal  and   interest  doe 
npon  the  bill,  and  the  costs  of  the  former  jndgmeat 
and  the  subsequent  interest,  and  the  costs  of  that  ap- 
plication to  the   tribunal  of  tha   department  of   tba 
Seine.    That  is  the  substance  of  the  firat  oonnt.    Tbsa 
the  second  count  is  that  she,  upon  the  death  of  her 
hnsband,  being  the  donee  of  the  nnirersaUty  of  his  soe- 
cession,  in   her    own    right    took   possession  of   the 
bill,  and  therefore  became  the  holder  of  tha  tall  of 
which  the  deft,  was  the  acceptor,  and  she  demands- 
payment  of  it      There    is  a  demurrer  to  the  first 
count  of  the  declaration,  and  the  ground  of  the  de- 
murrer is  that  the  pit  sues  in  her  representatim  ca- 
pacity, the  title  on  which  she  depends  being  a  title  that 
accrued  by  reason   of  the  death  cf  her  hnaband,  and. 
that  she  cannot   therefore   enforce  payment  without 
having  taken  ont  administration  in  this  country.    Kov 
the  allegation  in  the  declaration  is,  that  being  dooee  oT 
the  universality  of  snccession  according  to  the  law  of 
France,  she   is  entitled  to  all   the  rights  and  all  tha 
property  of  the  deceased  absolutely  in  her  own  right, 
and  net    in   her    representative   capacity.     I   am  el' 
opinion  that,  if  it  were  necessary  to  stand  npon  that 
averment,  it  must  bs  taken  to  be  true,  and  that  she 
sues  on  a  right  given  her  by  the  law  of  FhuMSk    AU' 
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the  piiriWs  to  tlie  matter  were  domiciled  in  France,  and 
her  right  accorJing  to  the  law  of  Fninoo  would  give  lier 
a  locus  ttandi  in  her  penonal  capacitjr  and  not  in  licr 
npreMntatire  cnpaciiy.  Bat  it  i<  not  necesury  to 
stand  upon  that  groaiid  in  respect  of  lb*  first  count, 
bacaose  she  paid  what  was  due  under  tbs  jadcment 
to  the  holder  of  tb*  bill,  after  ths  death  of  ber 
bosband,  out  of  the  assets  In  her  bands.  That 
in  this  country  wonid  give  the  representotiTO  a 
right  to  sue  in  his  own  person,  being  in  respect  of 
natters  happening  after  tbs  death  of  th«  deceased. 
Although  what  was  recoTered  might  be  assets,  and 
although  what  was  done  might  bare  been  done 
in  respect  of  liabilities  of  the  deceased,  in  many 
cases  the  executor  or  administrator  has  the  right  to 
wa»  either  in  his  representative  or  in  his  own  personal 
capacity.  The  cause  of  action  here  is  chiefly  founded 
oo  what  was  done  by  the  present  pit.  after  the  death  of 
ber  husband.  There  is  the  further  answer  to  the  demurrer 
to  tb*  first  ojunt,  that  the  plt.*s  rights  were  confirmed 
bf  the  second  judgment,  or  second  adjudication  of  the 
department  of  tbs  Seine,  entitling  her  to  execution 
against  the  deft.  It  seems  to  me,  on  the  first  count, 
there  is,  upon  the  grounds  I  have  mentioned,  an 
abundant  answer  to  the  objections  made,  without  le- 
aorting  to  all  the  avennents  upon  the  record,  and 
atanding  merely  upon  the  averment  that  as  donee  of  the 
anirersattty  of  the  sneeeesion  tbs  pit  is  entiiled  in  her 
own  light  personally  to  enforce  all  the  rights  which  her 
husband  had.  In  respect  to  the  demurrer  to  the 
second  count,  it  is  clear  that  the  pit.  took  the  bill  on 
Um  death  of  her  husband,  and  unless  there  waa  some 
special  averment  on  the  record  it  would  be  necessary 
to  aver  that  she  had  taken  out  administration ;  but 
than  is  an  averment  on  the  record  in  respect  of  the 
property  that  belonged  to  the  deceased,  which  it  seems 
to  me  ought  to  be  construed  according  to  the  law  of 
France,  to  the  effect  that  she  is  entitled  to  sue  in  her 
own  right  upon  the  bills  of  exchange,  because  the  being 
tbo  donee  of  the  universality  of  the  succession  gives  ber 
a  right  different  from  tbat  which  an  executor  or  adminis- 
trator would  take.  I  am  therefore  of  opinion  that  the  pit. 
is  entitled  to  onr  jndgment  upon  the  demurrers  to  both 
coonta  of  the  declaration.  Then  follow  a  number  of 
pleas,  and,  with  regard  to  the  first  of  those  which 
says  that  the  bill  was  not  drawn  in  Orleans,  that  is 
clearly  bad  on  demurrer.  The  eleventh  plea  is  to  the 
first  count,  and  alleges  that  the  money  claimed 
in  the  first  count  would  be  assets  in  the  plt.'s  bands. 
What  I  have  said  about  the  right  of  the  pit.  to  main- 
tain an  action  upon  the  first  count  after  the  death  of 
ber  husband,  and  about  the  right  ^f  the  pit.  in  respect 
•f  the  second  adjudication  in  the  department  of  the 
Seine,  is  an  answer  to  that  plea,  and  entitles 
the  pit.  to  judgment  npon  the  demurrer  to  that 
plea.  The  twelfth  plea  to  the  first  count  is  an  allega- 
tion by  the  deft,  that  the  first  judgment  was  a  judgment 
by  default,  and  would  become  void  as  of  course  if 
the  deft,  entered  an  appearance.  The  judgment  of 
a  foreign  court  is  valid  and  may  be  enforced  by  action 
here;  and  alihough  it  is  subject  to  the  contingency  of 
being  set  aside  if  the  deft,  takes  a  certain  coTirse,  it  is 
valid  until  defeated.  According  to  the  plea  the  deft, 
might,  by  entering  an  opposition,  get  that  jndgment 
act  asuie ;  bnt  until  that  is  done  the  pit.  has  a  right  to 
insist  npon  it.  In  the  thirteenth  plea  the  deft,  says, 
that  the  jndgment  of  that  conrt  ought  not  to  bind  him, 
because  it  was  a  jndgment  of  a  conrt  not  of  com- 
petent jurisdiction,  for  two  reasons  which  are  specified. 
But  acoording  to  this  plea  the  court  had  jurisdiction 
over  the  person  of  the  deft,  and  over  the  snbjeot- 
matter.  If  the  deft,  was  not  a  trader  and  not  resident 
la  the  district  where  it  was  proper  that  this  suit  should 
be  entertained,  and  those  were  matters  tbat  would  have 
furnished  a  defence  for  him  in  the  court  below,  they  are 
not  matters  that  can  be  tried  here.  It  is  quite  con- 
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sistent  with  that  view,  that  if  he  had  set  up  in  elTrct 
in  France  that  he  was  not  a  trailer,  they  would  bare 
adjudicated  tbat  he  was  a  trader.  The  definition 
of  a  trader  in  the  French  law  may  be  perfectly  different 
from  the  definition  of  u  trader  in  the  English  law.  If 
the  adjudication  be  taken  to  be,  that  be  was  a  trader 
within  the  meaning  of  the  French  law,  and  it  be  tried  by 
a  jury  here  whether  he  was  a  trader  or  not,  the  verdict 
of  tbe  jury  may  be  quite  consistent  with  tlie  evidence, 
and  yet  owing  to  the  difference  of  tbe  definition  of  a  trader, 
the  foreign  judgment  may  be  wrongfully  impeached. 
The  grounds  npon  which  a  foreign  judgment  may  be 
impeached  have  been  considered  repeatedly,  and  the  law 
is  laid  down,  in  the  case  of  Th*  Batde  of  Atutralia  r. 
ffias,  17  Q.  B.  717,  that  all  matters  which  coaititnte  a 
defence  that  might  have  been  tried  in  tbe  foreign  court 
cannot  be  bionght  forward  here  for  the  purpose  of  im- 
peaching the  validity  of  tbe  judgment.  The  sixteenth  plea 
to  the  second  count  alleges  tbat  tbe  ph.  waa  not  executrix. 
For  tbe  reasons  which  I  have  stated  in  speaking  of  tlia 
demurrer  to  the  second  count  of  tbe  declaration,  I  think 
tbat  this  plea  is  baJ.  The  eighteenth  plea  stales  facts 
which  show  tbat  tbe  bills  were  accommodation  bills, 
and  that  the  deceased  wai  abundantly  compensated  for 
tlie  moneys  which  he  advanced.  As  between  tbs 
original  parties  to  tbe  bill,  I  think  that  this  plea  dis- 
closes a  valid  defence,  and  it  is  an  answer  to  the  second 
couut  of  the  declaration,  but  not  to  the  first,  which 
alleges  that  tbe  pit.  paid  the  money  due  upon  tbe  bills 
after  her  husband's  dejith,  and  obtained  a  judgment 
in  her  favour  against  the  deft,  after  her  husband's 
death.  The  plea  is  pleaded  to  both  counts,  and  tbs 
demurrer  to  the  plea  must  be  takrn  to  be  several. 
There  will  therefore  be  judgment  for  tbe  pit  in  respect 
of  all  the  demurrers  except  as  to  the  eighteenth  plea  ; 
and  as  to  so  much  of  tbe  demurrer  to  that  plea  as 
relates  to  the  first  count,  there  will  be  judgment  for  tbs 
pit.,  and  as  to  so  much  as  relates  to  the  second  count 
judgment  for  the  deft. 

Williams,  J. — I  am  of  tbe  same  opinion.  With 
respect  to  the  first  count,  I  think  that  onr  judgment 
on  the  demurrer  ought  to  be  for  the  ph.;  and  in  so 
holding,  I  do  not  consider  that  the  conrt  have  in  any 
way  departed  from  or  diminished  the  effect  of  tbe  rule 
which  has  long  been  established  by  a  series  of  cases, 
both  at  law  and  in  equity,  upon  this  subject.  That  rule 
I  take  to  be  this:  that  in  a  suit  in  any  court  in  this 
country,  whether  at  law  or  in  equity,  in  respect  of  tha 
personal  rights  or  property  of  a  deceased  person,  the 
pit.  must  appear  tu  have  obtained  probate  or  adminis- 
tration in  the  proper  court  in  this  country.  That  rule 
has  been  established  by  many  decisions  in  this  cou:  try, 
and  particularly  by  tbe  cases  of  Tt/ler  v.  Bell,  and  i'rice 
V.  Detchwit,  4  M.  &  C.  81 ;  and  it  has  been  recogiiiscil 
in  the  judgment  of  the  Ex.  Ch.  in  Whyte  v.  Rote, 
cited  in  the  course  of  the  argument.  The  rule  so 
established  by  tbe  English  decisions  has  also  been 
recognised  in  the  United  States  of  America,  as  appears 
from  a  note  by  M.  Troubat,  in  his  edition  of  William  s 
on  Exerntors,  stating,  however,  tbat  tbe  rule  does  no  t 
apply  unless  tbe  pit.  sues  in  right  of  a  deceased 
person.  Applying  those  principles  to  the  first 
count  of  the  declaration,  it  seems  to  me  to  bo 
very  plain  that  the  right  which  the  pit.  seeks  to 
enforce  by  tbe  first  count  is  not  a  right  which  existed 
in  tbe  deceased,  or  formed  part  of  bis  estate  at  his 
death ;  but  is  a  right  that  tbe  pit.  herself  has  acquired 
by  law  since  the  death.  It  is  a  right  derived  from  the 
payment  made  by  pit.  in  ease  of  the  deft.,  and  from 
the  judgment  obtained  by  the  pit  since  the  death  of 
the  deceased.  The  rights  that  she  seeks  to  enforce  by 
the  first  count  are  not  tights  tbat  ever  were  vested  in  or 
formed  part  of  the  estate  of  the  deceased,  but  they  are 
rights  which  the  pit.  has  herself  acquired,  and  which 
she  herself  has  a  right  to  assert  and  maintain  in  bet 
own   name.    These  considerations,  bonerer,   do  not 
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apply  to  the  second  coant ;  and  as  to  that,  I  hare  felt 
considerable  difficalt;.  My  Lord  and  my  brother 
KeatinR  have  come  to  the  conclusion  that  this  count 
is  capable  of  being  construed  in  a  way  to  which  I  shall 
presently  advert  I  do  not  feel  myself  justified  in 
differing  from  tbem,  though  I  bare  some  doubts 
whether  that  construction  is  the  proper  one.  There  is 
no  doubt  that  by  the  law  of  this  country  it  has  long 
been  established  that  the  property  which  a  man 
orit^inally  takes  as  executor  may  become  his  own  in 
consequence  of  subsequent  acts  done  by  him.  That 
was  established  as  early  as  the  case  of  Merchant  t. 
Driver,  1  Wm».  Saun.  306,  307,  where  it  is  said,  "  If  an 
administrator  pay  with  his  own  money  the  debts  of  the 
intestate,  in  such  order  aa  the  law  appoints,  to  the 
value  of  all  the  goods,  he  may  lawfully  dispose  of  the 
good*  as  be  pleases."  By  so  doing  he  becomes  entitled 
to  the  goods,  he  pays  for  them  with  his  own  meoey, 
and  is  in  the  same  posiUon  ai  anybody  else 
would  be  who  hud  purchased  them.  Kow  the  second 
count  of  the  present  declaration  contains  an  aTerment 
that  the  pit.  was  in  aocordance  with  the  laws  of  the 
empire  the  donee  of  the  nniversality  of  the  real  and 
personal  estates  belonging  to  the  snecession  of  the 
eaid  Vanquelin  at  bis  death,  and  thereby,  and 
according  to  the  laws  of  the  said  empire,  all  rights 
claims  and  causes  of  action,  and  also  all  liabilities  and 
obligations  of  the  said  Vanquelio,  Tested  in  the  pit. 
personally,  and  the  pit.  became,  according  to  the  laws 
of  France,  liable  personally  upon  the  said  judgment. 
Kow  the  construction  which  the  court  puts  upon  that 
eoimt  is  that  it  appears  that  the  pit  by  some  course 
of  conduct  and  proceeding  which  is  not  particularised 
in  the  declaration,  and  need  not  be  particularised,  has 
by  the  law  of  France  become  herself  the  owner  of 
this  property.  I  had  a  strong  opinion  that  this  was 
only  a  disguised  averment  seeking  to  get  rid  of  the 
rale  requiring  administrstion  by  an  indefinite  mode  of 
stating  that  the  pit.  is  the  personal  representatiTe  of 
the  deceased  in  a  way  not  according  to  the  ordinary 
role  respecting  personal  representatives,  and  in  tmUi 
that  it  amounted  to  no  more  than  a  statement  that 
she  was  the  personal  representative.  The  construc- 
tion of  my  Lord  and  my  brother  Keating  treats 
this  allegation  as  amounting  to  an  averment  that  aC' 
cording  to  the  law  of  France  the  pit  bad  by  reason  of 
the  liability  she  bad  undergone  become  personally  and 
individually  the  holder  of  these  rights,  and  if  so,  she  has 
the  power  of  enforcing  the  law  in  her  individual  cha 
racter  without  clothing  herself  with  the  title  of 
personal  representative.  With  respect  to  all  the 
observations  m-ide  upon  the  pleas  by  my  Lord,  I  fully 
•free  with  him,  and  I  need  not  repeat  them. 

Kbatino,  J. — I  am  entirely  of  the  same  opinion 
npon  the  first  count,  and,  with  reference  to  that,  I 
entirely  agree  in  the  observations  made  by  my  Lord. 
Upon  the  second  count  it  is  not  to  be  supposed  that 
there  is  any  difference  of  opinion  between  any  of  the 
members  of  tije  court  as  to  the  principle  which  shonld 
govern  the  question  whether  or  not  administration  in 
this  oonntry  mast  b*  taken  out  by  a  foreigner.  There 
is  no  doubt  that  the  principles  laid  down  by  my  brother 
Williams  have  been  established,  and  we  do  not  intend, 
in  the  slightest  degree,  to  shake  them.  I  agree  with 
my  Lord  in  thinking  that  this  second  count  does 
■uSciently  show,  upon  the  face  of  it,  that,  according 
to  the  laws  of  France,  and  by  those  lavrs  as  stated  in 
the  declaration,  the  pit  was  entitled  in  Francs  to  this 
inccession,  and  to  soe  ui  her  6wn  name  and  in  her  ovm 
right  It  seems  to  ma  that  that  if  alleged  with 
■aSdent  distinctness  upon  this  second  count,  and  by 
the  demurrer  admitted  to  be  so  according  to  the  laws  of 
Fraoee,  I  also  entirely  agree  in  what  has  been  said  in 
refarenoe  to  the  pleas.  At  first  I  was,  I  confess,  disposed 
to  think  (hat  the  thirteenth  plea  presented  a  consider- 
•U*  diffiralty ;  bat  I  think  the  distinction  taken  at  the 


bar  is  a  well-founded  distinction.  There  esn  be  n» 
doubt  that  a  foreign  judgment  is  impescbable  if  it 
can  be  shown  by  extrinsic  facts  that  the  court  bad  s» 
jurisdiction ;  but  it  is  equally  true  and  well  cstablisbel 
that  a  foreign  judgment  cannot  be  impeached  byadenial 
of  any  facts  which  could  have  been  tried  by  the  foitip 
court  We  must  assume  that  the  facts  meotioned  ia 
the  plea  were  tried  by  the  court  in  France.  We 
cannot  retry  them  hero  according  to  the  Uwi  ud 
customs  of  this  country.  I  think,  also,  that  this  pks 
is  very  loosely  framed,  and  does  not  contain  a  sofficieatly 
distinct  allegation  that  these  facts  would,  aceordisg  t» 
the  law  of  France,  have  deprived  the  court  of  juris- 
diction. 

Judgment  for  (A«  pU.  vpon  all  tit  daarrtn 
except  to  much  of  the  demurrer  U>  ike  \iA 
plea  aa  related  to  the  second  count  of  lis 
declaration ;  apon  which,  judgmatt  for  tit 
deft. 
Attorneys  for  the  pit.,  Fha  and  Arglet. 
Attorneys  for  the  deft,  Cotlerill  and  Sont. 


Suliictal  ®ommttter  of  t$r  ¥nbs 
(itounctl. 

Beported  by  Juae  PAnxson,  Esq.,  o(  the  IDddtoToA 
Barrister-at-Law. 

Saturdag,  Dee.  13. 
(Present— The  Right  Hon.  Lord  Chclksfobd,  UH 
KiKOSDOws  and  Sir  J.  T.  Colbeidok.) 
The  Modbbatiom. 
Ship — CoUision — Sailing    in   oppotite    direeticn— 
Burden  of  proof— Affirmative    evideaoo—Cartf- 
ing  lights. 
Whore  two  English  veuelt,  the  D.  seAooiier  and  tit  K. 
barque,  were  approaching    in   cpposite  dirtctiM 
nearly  end-on,  and  a  eoUieion  occurred  ta  a  (M 
u^ht  off  Sicilg : 
Held,  wheAer  the  D.  had  seen  the  course  of  tit  X 
or  not — m  other  words,  whether  the  U.  etn-'at 
lights  or  not— it  wot  the  dutg  ef  the  D.,  seen;  lis 
M.  oit  her  starboard  bow,  not   to  port  her  itle, 
but  to  keep  her  course.    And  the  M.,  seal  tie 
D.  on  her  starboard  bow,  D.  having  her  greet  li^ 
visible,  ought  not  to  have  ported ;  but  havif  das 
so,  the  M.  was  alone  to  blame. 
This  was  an   appeal  from  a  decree  of  the  Coot  d 
Admiralty  in  a  cause  of  collision  between  the  scbMsa 
Deesse  and  the  barque  Moderation.     The  iloie*- 
Cton  ran  stem  on  into  the  starboard  bow  of  the  Ax* 
ofi°  Sicily,    The  circumstances  are  tbns  stated  h< 
commented  on  in  part  of  his  address  to  ths  Triait; 
Msstera  by  the  learned  jodge. 

Dr,  LusHucoTOM. — It  appear*  to  me,  npini  the  W 
oonsideration  X  can  give  this  case,  our  decisjoa  so' 
munly  depend  npon  the  fact  whether  or  not  iW 
Modgroiion  carried  lights,  and  for  the  resson*  uM^t 
am  now  about  to  slate  to  yon.  I  apprehend  it  •pp"'^ 
both  from  the  pleadings  and  the  evidence,  thin  l^ 
Deette,  the  schooner  proceeding  in  this  cause,  vx  * 
meeting  the  Moderation  that,  unless  some  partiolir 
cause  intervened,  it  wu  the  duty  of  the  Ditst  to  k<" 
ported  her  helm.  It  is  admitted  on  all  bsodi  tU 
that  wa*  not  done.  I  say,  horn  the  pleadisp  •«• 
evidenee,  and  ia  the  first  instanee  I  will  direct  }<« 
attention  to  the  petition  on  the  part  of  the  i>esN,  "■ 
subsequently  to  the  evidence  which  has  beea  (i<* 
according  to  the  petition.  The  Deese  wu  ssHiaC  •■ 
an  east-south-east  ooane,  close-hauled  on  the  p«rt 
tack,  vrith  the  wind  from  the  nortb-east,  wbss  *  veM 
without  any  light  visible,  wa*  made  oat  at  the  distsK* 
of  about  half-a-mile,  and  about  from  half  a  peiul  I* 
a  point  on  the  starboard  bow  of  the  ^^•""i  *?* 
owing  to  her  not  having  any   light  exhibited,  •■ 
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WM  supposed  to  b«  going  the  same  way  as  the 
Dttiit.  Kow,  I  cite  tliii  at  the  present  moment 
merely  for  the  purpose  of  showing  to  you  the 
direction  ia  which  the  two  vessels  wen  meeting; 
it  was  Tery  nearly  end-on,  accordinf;  to  this  state- 
ment ;  and  according  to  the  statement  on  the  other 
aide,  the  Tcssela  were  approaching  each  other  in 
opposite  directions,  so  that  both  statements  agree  that 
the  TSBsels  were  approaching  each  other  not  quite  end- 
on,  bat  nearly  end-on.  With  reg»rd  to  the  eridence, 
the  ifoderation  states  that  the  Dtia$e  was  aboat  half 
a  point  on  the  port  bow,  whilst  the  evidence  of  the 
Deeua,  rather  differing  from  the  petition,  states  that 
the  ifoderalion  was  approaching  from  a  point  to  a 
point  and  a  half  on  the  starboard  bow  of  the  Dttue; 
ont  I  think,  from  snch  statements,  yon  will  apprehend 
it  oomes  to  this,  that  nnless  some  peculiar  circnm- 
ataooes  oeonrred,  these  being  two  English  Teasels 
meeting  saoh  other  in  opposite  directions,  it  was  the 
duty  ot  both  vessels  to  port,  and  so  avoid  a  collision. 
Now,  if  this  be  so,  it  lies  npon  the  Deu»t  to  show  that 
■ome  reason  interrened  which  rendered  it  impracticable 
for  her,  witbont  incnrring  immediate  danger,  to  obey 
the  directions  contained  in  the  statate,  and  satisfac- 
torily to  aeeoant  for  her  having  starboarded  her  helm 
instead  of  having  ported  it.  Now,  her  mode  of  ac-' 
ooonting  for  it  is  this :  she  states,  in  the  first  instance, 
that  it  was  impossible  for  her  to  see  this  vessel  at  an 
«arlier  period,  inosmach  as  she  carried  no  lights ;  there- 
fore the  qnestion  arises  immediately,  whether  the 
Moieratiim  did  or  did  not  carry  lights.  (The  evidence 
in  detail  was  then  stated.) 

(After  oonaoltatioR.)— We  are  of  opinion  that  the 
bn^en  of  proving  that  the  Uoderation  carried  lighta 
was  upon  her,  and  we  think  that  the  evidence  pro- 
doeed  is  not  sufficient  to  prove  the  affirmative,  though 
the  helmsman  might  liave  seen  the  shadow  of  the  lights. 
We  are  mors  inclined  to  this  opinion,  becanse  other 
witnesses  might  have  been  called  to  prove  the  fact  in 
qnestion.  We  think  that  the  Moderation,  after  seeing 
tlM  green  light,  was  not  Justified  in  porting  her  helm 
at  so  late  a  period.  We  consider  that  the  mate  of  the 
DtesK  was  greatly  to  blame  in  learing  the  deck  until 
relieved,  but  the  evidence  does  not  show  that  the  col- 
lision is  attributable  to  such  negligence.  We  attribute 
this  collision  to  the  Moderation  having  improperly 
ported  her  helm,  and  we  think  it  was  not  caused  by 
what  was  done  on  board  the  Deeue.  That  is  a  judg- 
ment for  the  Deeue.  We  think  that  the  affirmative  is 
not.proved,  bnt  we  think  that  the  collision  was  occa- 
aoned  by  the  Moderation  having  improperly  ported 
her  helm,  and  was  not  occasioned  by  anything  having 
been  done  or  omitted  to  be  done  on  the  part  of  the 
Jkette. 

The  ifoderalion  appealed  against  this  decree. 

The  Queeit'M  Advocate  and  Srell,  Q.C.,  for  the  app., 
contended  that  the  decree  was  wrong,  for  it  assumed 
the  bnrdsn  was  on  the  Moderation  to  prove  she 
bad  proper  lights,  whereas  the  burden  lay  on  the 
Deeitt  to  prove  the  contrary;  moreover,  that  the 
■Deette,  by  starboarding  instead  of  porting  when  the 
Jfoekraiton  ported,  contributed  to  the  accident 

Dr.  Dtane,  Q.  C.  and  E.  Clarteon,  for  the  resp. 

Lord  Chxuisford. — In  this  appeal,  in  a  stiit  for 
recovery  of  damages  in  respect  of  a  collision  bronght 
by  the  owner  of  the  schooner  Deesie  agiuust  the  owner 
of  the  barqne  Moderation,  the  app.  the  owner  of  the 
Moderation  offered  two  grounds  of  objection  to  the 
judgment  against  him :  first,  that  the  learned  judge 
of  the  Court  of  Admiralty  declined  to  decide  a  question 
essential  to  the  proper  determination  of  the  suit ; 
ceonnd,  that  bis  judgment  proceeded  npon  a  ground 
which  wss  not  raised  npon  the  pleadings.  The  app.'s 
case  is,  that  just  before  the  collision  the  vessels  were 
aailing  in  opposite  directions  in  sncb  a  relative  position 
that  tb«  rule  prescribed  by  the  S96th  section  of  the 


Merchant  Shipping  Act  applied,  and  both  vessrU  were 
bound  to  put  ttisir  helms  to  port,  '°  nnless  the  circum- 
stances of  the  case  were  such  as  to  render  a  departure 
from  the  rule  necessary ;  "  that  the  resp.  does  not 
allege  the  existence  of  any  snch  circumstances,  but 
attempts  to  excuse  the  non-compliance  with  the  rule  by 
reason  of  the  Moderation  not  having  any  lights  exhibited, 
in  consequence  of  which  it  oonlU  not  be  known  which 
way  she  was  proceeding;  that  the  question  whether 
the  Moderation  carried  lights  or  not  at  the  time  of 
the  collision  was  therefore  the  rital  qnestion  in  the 
cause  which  the  judge  was  bound  to  decide  one  way  or 
the  other.  In  one  sense  it  is  undoubtedly  true  that 
the  question  of  lights  would  be  an  essential  one  to  de- 
termine ;  for,  if  the  Deeite  was  bound  to  have  ported 
her  helm  and  could  only  excuse  herself  for  not  domg 
so  by  the  absence  of  lights  on  the  Moderation,  the 
finding  that  the  Moderation  had  lights  wonld  of  course 
have  been  decisive  of  the  ease  sgainst  the  Deesie. 
But,  on  the  other  hand,  if  the  Detnt  was  not  bound 
to  have  ported  ber  helm,  the  case  would  not  have 
turned  npun  the  qnestion  of  lights,  although  tlie 
Deeue  might  have  attempted  to  excuse  herselt  fur  a 
supposed  error  l>y  the  assertion  of  a  fact  which  was  not 
proved.  In  any  view  of  the  case  ike  qnestion  of  light 
was  certainly  an  important  one,  and  evidence  was 
properly  adduced  upon  it  on  both  sides.  The  app. 
insists  that  his  evidence  being  affirmative  ought  to  be 
more  regarded  than  that  of  the  resp.,  which  is  only 
negative.  Bnt  negative  eridence  somotimes  approaches 
very  nearly  to  that  of  a  positive  character,  as 
in  the  present  case,  where  the  witnesses  were  on 
board  the  ifoderation  after  the  collision,  when  the 
lights  were  said  to  have  been  bnmmg,  and  state  that 
they  saw  none.  In  the  app.'s  affirmative  eridence  the 
helmsman  ought  not  to  be  reckoned,  beeanse,  although 
he  states  positively  enougli  that  he  saw  the  lights, 
and  it  was  suggested  that  though  the  lights  themselves 
might  be  screened  from  his  view  where  he  stood  at 
the  helm,  yet  that  he  might  sea  them  reflected  upon 
the  atmospiiere,  their  Lordships  are  told  by  their 
nautical  advisers  that  this  is  not  at  all  probable.  The 
learned  judge  of  the  Court  of  Admiralty  might  well  be 
warranted  therefore  in  preferring  the  negative  evi- 
dence of  the  resp.  to  the  single  affirmative  witness  of 
the  app.  j)ut  it  is  objected  that  the  learned  jndge 
improperly  shifted  the  onus  of  proof,  and  threw  upon 
the  app.  the  duty  of  proring  that  the  Moderation 
carried  lights  instead  of  requiring  the  resp.  to  prove 
that  she  bad  no  lights.  This,  however,  seems  to  be 
inaccurate.  In  his  summing  up  the  learned  judge  dis- 
tinctly told  his  assessors  that  it  lay  npon  the  Deesie 
to  show  the  reason  which  rendered  it  impracticable 
for  ber  to  obey  the  directions  of  the  statute,  the  only 
reason  alleged  being  the  absence  of  lights  on  the 
Moderation.  When  the  learned  judge,  there- 
fore, after  the  whole  of  the  evidence  had  been 
considered,  used  the  words,  "  We  are  of  opinion  that 
the  burden  of  proving  that  the  Moderation  carried 
lights  was  upon  her,"  he  must  have  meant  that  the 
negative  evidence  of  the  resp.  had  thrown  npon  the 
app.  the  necessity  of  ofiering  sffirmative  proof,  and 
that  he  had  satisfactorily  discharged  himself  of 
the  obligation.  This  riew  of  the  meaning  of  the 
learned  judge  will  serve  to  dispose  of  the  objection  of 
his  not  having  decided  the  question  of  lights,  because 
it  necessarily  involves  an  opinion  npon  the  point.  Bat 
the  learned  jndge  was  not  boimd  to  determine  the 
question  of  lights  at  all,  if,  in  his  judgment,  the  case 
could  be  decided  without  any  reference  to  it.  And 
sncb  was  bis  opinion,  for  he  considered  that  the 
Moderation  was  solely  to  blame,  becatise  she  was  not 
justified  in  porting  her  helm  at  so  late  a  period 
after  seeing  the  green  light  of  the  Dteste.  To  this, 
however,  the  spp.  objects  that  snch  a  case  as 
this   is    never   suggested  by   the   lesp.    upon   bis 
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pttition.  Bat  their  Lonlibips  think  that  there  u 
no  ground  for  this  objection.  The  reap.,  in  the  third 
article  of  his  petition,  sajrs  that  the  Moderation 
was  first  seen  upon  the  Dea$e'$  starboard  bow  (which 
of  coarse  iras  that  upon  which  the  Deate't  green  light 
woald  be  seen  from  the  Moderation),  and  that  the 
Moderation  .ifterwards,  under  a  port-belm,  ran  into  and 
struck  her  on  her  starboard  bow.  This  is  not  like  a 
ease  where  the  injurj  is  alleged  to  have  taken  place  in 
a  manner  totally  different  from  that  which  is  after- 
wards proved  ;  for  here  the  manner  in  which  the 
ooiruion  was  prodaced  is  described,  not  specifieallj 
indeed,  but  in  general  terms,  and  it  was  substantiallf 
proved.  The  turning  point  in  this  case  is,  the  question 
apon  which  side  the  vessels  were  first  seen  from  each 
Other?  The  evidence  of  the  resp.  is  very  strong  to 
•how  that  the  Moderation  was  first  seen  on  the  star- 
Iward  side  of  the  Deate,  On  the  part  of  the  app.  one 
witness  states  that  they  first  saw  the  red  and  not  the 
green  lights  of  the  Deem  from  the  Moderation ;  but 
in  this  he  is  at  variance  with  the  app.'s  own 
preliminary  account,  which  states  that  both  the 
red  and  the  green  lights  of  the  Deesti  were  first 
aeen.  Their  Lordships  are  latisfied  upon  the 
evidence  that  the  Moderation  most  have  seen  the 
green  light  of  the  Deeut  in  the  first  instance,  and 
before  she  ported  ;  and  if  so,  the  whole  case  may  be 
disposed  of  apon  a  very  short  ground.  Whether  the 
Du»$e  had  seen  the  course  of  the  Moderation  or  not, 
or,  in  other  words,  whether  the  Moderation  carried 
lights  or  not,  it  was  the  duty  of  the  Deeut,  seeing  the 
Moderation  on  her  starboard  bow,  not  to  port  her 
belm,  bat  to  keep  her  coarse,  which  ah*  did ;  she  was, 
therefore  (apart  altogether  from  the  qnestion  of  lights) 
entirely  right.  The  Moderation,  seeing  the  Oeeue  on 
her  starboard  bow,  onght  not  to  have  ported,  and  is 
therefore  alone  to  blame,  and  their  Lordships  will  re- 
commend to-Uer  Majesty  that  the  judgment  be  affirmed 
with  costs.  Decru  affirmed. 

App.'s  proctors,  Dgke  and  Stoies. 

Besp.'s  proctors,  Toiler  and  Sons. 


iS9U(t9  (Sourts. 


OOUBT  OF  APPEAI.  IN  OHAITCEBT. 

Beportad  by  Tbomas  Brooksbavk  and  Jaios  B.  DaTicsox, 
Esqrs.,  Barriaters-at-Law. 

Nov.  14  and  16. 

(Before  the  Lobd  Crahoellob  (Westboiy.) 

Nksbitt  v.  Bshkidgs. 

Mortgage  o/ policy  ofaattranee — Subefituted  poli^~ 
Right  to  proeeedi  of  policy, 

PU,  having  mortgaged  hie  intereet  in  a  lum  of  itock 
and  two  policies  of  atetiranoe,  told  the  equity  of 
redemption,  together  with  a  reversionary  life- 
interest  in  two  other  sums  of  stock,  to  a  purchaser, 
mnder  pressor*  of  draimstances,  at  an  under- 
9alue.  The  two  policies  dropped,  and  an  assignee 
of  the  pwchaser,  without  the  pU,'s  concurrence, 
lubttituted  for  Ihem  another  policy  on  the  plL't  lift 
M  the  tame  office,  and  auigned  the  tame  to  tke 
mortgagee,  who  agreed  to  accept  it  in  Ueu  qf  the 
original  security.  Afterwords  (he  attigntt  of  the 
purchaser  paid  0^  the  mortgage  and  continued  to  pay 
ihepremiumi. 

Pit.  filed  aim  to  set  aside  Ue  tale,  and  a  judgment 
terns  obtained  in  his  favour,  but  pending  the  litiga- 
tion, he  died,  and  the  policy  money  becoming  pay- 
able, was  received  by  the  assignee  cfthe  purchaser. 

TheM.  R.  was  of  opinion  that  the  poHcy  moneys  be- 
longed to  tht  perton  who,  without  being  under  any 
oUigation  to  pay  the  tame,  had  done  to  at  his  oan 
risk: 


Beld  (reversing  the  aioae  decision),  that  the  i 
which  had  been  established  to  exist  as  agaast  tit 
original  poli^  extended  to  the  poliaet  MA  hei 
been  tubttitxttedfor  it,  and  that  tike  pU.'t  Teresas- 
iatives  were  entitled  to  the  proeeedi. 
This  was  an  appeal  from  part  of  a  decree  made  Vr 
the  M.  R. 

The  suit  was  instituted  for  the  purpose  of  lettiaj 
aside  a  sale  by  the  pit.  Joseph  Ray  Neabitt,  of  the 
equity  of  redemption  in  a  sum  of  consols,  and  a  tw> 
life  policies,  and  of  a  reversionary  life-interest  in  twe 
other  sums  of  stock. 
The  original  mortgage   was  made  by  the   pit.  !i 

1855  to  a  Miss  Jackson,  to  secure  8002.,  sad  coo- 
prised  a  sum  of  3978JL  Consols,  and  two  policies  <f 
aasnranee,  oue  for  700f.  and  the  other  for  200^ 
which  the  pit  had  efiected  on  bis  own  life.  The  mIs 
in  qnestion  was  made  when,  as  the  pit.  alleged,  bt 
was  in  very  embarrassed  oirenmstances,  and  ui  gnat 
distress.  He  was  at  this  time  between  thirty- 
five  and  forty  years  of  age,  and  on  the  lOth  Dec 

1856  he  entered  into  an  agreement  to  sell  theabeie 
equity  of  redemption  and  the  reversiiaiaiy  lift- 
interests  to  one  Eisch,  the  articled  clerk  of  a  soUcitar, 
Mr.  Daniel,  for  TiL  Before  the  agreemest  ■■ 
carried  into  efect  Kisch  sold  the  property  to  Cbaila 
Bunyard  for  125t,  and  an  assignment  wu  executed 
by  the  pit.  to  Bunyard.  Bunyard  shortly  afterwank^ 
in  Jan.  1857,  effected  a  policy  for  1200L  so  tte 
pit's  life,  with  the  same  office  aa  that  with  uiiA 
the  two  former  had  been  effected  by  the  pit,  aid 
then  mortgaged  it  to  Miss  Jackson  in  lien  of  tin  toe 
former  policies,  which  had  dropped. 

By  an  indenture  dated  the  21  at  March  1857,  Baa- 
yard  assigned  all  his  interest  in  the  above  propcn;  tt 
Miss  Rogers,  afterwards  Mrs.  Berridge,  for  5iW. 

Mrs.  Berridge  afterwards  paid  off  the  mortgage  tt 
Miss  Jackson,  and  kept  np  the  1200L  policy  at  Ixr 
own  expense. 

The  bill  wu  filed  against  Mrs.  Berridge,  Kiseli, 
Bunyard  and  Cave  (a  person  tbroogb  whose  uisiis- 
mentality  the  sale  to  Mrs.  Berridge  appeared  to  luvi 
been  made),  charging  the  three  last-named  penoas 
with  fraod,  and  praying  that  the  assignment  to  lin. 
Berridge  might  stand  as  a  security  only  for  such  hum 
as  bad  been  actually  paid  to  the  pit.  with  iitetaat, 
giving  credit  for  the  dividends  which  had  bees  if 
ceived  for  the  transfer  of  the  property;  thst  thi 
sgreement  between  the  pit  and  Kisch  migbt  bt 
delivered  np,  and  that  the  defts.  might  pay  the  cittt 
of  the  suit. 

Pending  the  litigation  the  pit  died,  and  Mrs.  Ber- 
ridge received  the  proceeds  of  the  I200i,  policy.  Ti» 
original  bill  did  not  pray  relief  with  regard  Ui\i» 
poUqr,  bat  after  the  pit's  death  a  auppleoHiital  bfl 
was  filed  by  the  representative  claiming  this  u  part 
of  his  estate. 

The  M.  B.  made  a  decree  in  favour  of  the  pit, 
declaring  that  the  transacU'on  could  not  stand ;  bai  W 
thought  the  costs  of  Mrs.  Berridge,  occasioned  by  nuUa( 
Kisch,  Bunyard  and  Cave  parties,  ought  to  be  alkml 
to  her.  With  regard  to  the  premiums  on  the  polici,li> 
Honoor  considered  that,  as  Mr.  Mesbitt  could  not  Un 
been  compelled  to  pay  them,  and  Mrs.  Beeridgt  W 
thought  fit  to  do  so  at  her  own  expense,  slit  wtf 
entiUcd  to  retain  the  policy  moneys.  Bis  Hoaeer 
likewise  thought  that  the  original  bill  was  daaronaUa 
by  the  three  defts.,  Kisch,  Bunyard  and  Can,  set- 
withstanding  the  charges  of  fraud  which  it  oootaiael, 
and  his  Honour,  in  dismissing  the  origins!  biQ  sgaisit 
them,  allowed  costs  to  neither  of  these  three  ilaftk 
He  likewise  dismisssd  the  supplemental  bill  with  ntf 
against  all  the  defls.:  (see  the  report,  8L.  T-Bef. 
N.  S.  76.) 

From  the  latter  portions  of  the  decree  tht  pltV 
representatire  appealed. 


Digitized  by 


Google 


Vol.  9.] 


THE  LAW  REPORTER. 


589 


Chan.] 


Crokt  v.  Ga&BAM. 


[ClIAS. 


Sdwyn,  Q.C.  and  BirlAeck  snpported  the  appeal.— 
The/  contended  that  the  plt.'s  right  to  the  policy  was 
«on«qaentUl  upon  the  H.  R.'8  decree.  The  policy 
had  been  anhstituted  for  the  two  former  policies  for 
70021  and  200/.,  and  was  subject  to  the  same  equities 
as  those  which  affected  them.  In  fact  the  premioms 
jiad  been  paid  ont  of  the  income  of  Nesbitt's  property. 
Wss  Jackson  had  entered  into  receipt  of  the  dividendii), 
ahe  was  therefore  a  mortgagee  in  possession  and  a 
tmstee  for  the  owner  of  the  equity  of  redemption. 
Being  so,  the  trust  wonld  extend  to,  and  attach  upon, 
<he  substituted  property.  It  was  true  Nesbitt  was  not 
«  party  to  the  ar»<>gement  between  Bnnyard  and  Miss 
Jackson,  but  that  did  not  prevent  the  original  trust 
from  attaching  to  the  substituted  property. 

Bdkouit,  Q.C.  and  Diekiiuon,  for  Mr.  and  Mrs. 
Berridge,  argued  that  Miss  Jackson  could  not  bare 
lieen  compelled  to  keep  up  the  premiums  on  the  policy 
-of  I200t ;  that  was  a  tranaaction  between  herself  and 
Bonyard,  with  which  the  pits,  had  nothing  to  do.  The 
.  jorisdietion  of  the  court  did  not  extend,  beyond  setting 
aside  the  transaction,  to  deal  with  property  thus 
-situated,  unless  it  coald  be  held,  which  it  was  snb- 
nitled  it  eonld  not,  that  this  snbstitated  property  was 
■impressed  with  the  same  trusts  as  the  original  policy. 

In  the  coarse  of  the  argument  the  pits,  sought  to 
-lead  the  answers  of  the  three  dismissed  defts.  to  the 
-ori^nal  bill  as  evidence,  such  answers  having  been 
nude    affidavits  in  the  cause,  notwithstanding  that 
<tbey  did  not  seek  to  retain  them  as  defts.  to  the  suit. 
This  was  objected  to,  and  the  pit.  in  justification  cited 
Lord  V.  Coloin,  3  Drewiy,  222; 
15  &  16  Vict,  c  S6,s.  31. 
The  Lord  Chakcellob  ruled  that  such  a  course 
of  proceeding  was  inadmissible.     If  the  answers  were 
lead,  the  defts.   most  be  treated  as  parties  to  the 
«nit 

BirlAeck,  in  reply,  said  that  the  objection,  in  order 
•to  be  valid,  should  have  been  taken  by  demurrer,  or  by 
motion  to  take  the  bill  off  the  file.    He  cited 
Wal/ordr.  Pembtrtoa,  13  Sim.  441  ; 
Rat^/tr  T.  The  Oreat   Wettem  Railaay  Compang, 

13  Sim.  368. 
The  Lord  CHAKCBLix>a  said,  that  the  purohase- 
<9noney,    even  if   the  whole  were  attributed  to    the 
«eversianaiy  portion  of  the  property  sold,  had  been 
-shown  to  be  clearly  inadequate,  and  thought  that  the 
defts.'  counsel  had  exercised  a  wise  discretion  in  not 
-attempting  to  disturb  that  part  of  the  decree  which  set 
aside  the  sale  of  the  reversion  on  the  ground  of  under- 
■valoe.     The  principal   question  raised  by  the   appeal 
was  that  of  the  right  of  the  pit.  in  the  supplemental 
«nit,  as  the  representative  of  Nesbitt,  to  the  policy 
for  12001.    The  original  transaction  was  the  mort- 
age of  the  life-interest  of  Nesbitt  to  Miss  Jackson. 
These    mortgages  contained    covenants    to  pay  the 
premiums  on  the  two   policies  effected  for  700^  and 
200f.,  aud   further  provided  that  in  default   of  pay- 
ment, and  if   Miss  Jackson    should    enter  into   the 
Tooeipt  of  tb*  dividends  of  the  consols,  it  should  be 
competent  to  her  to  retain   the    preminnu  and  to 
.  keep  up  the  policies.      It  appeared  that  she   bad 
kept  up  the  policies  till  the    transfer  to  Bunyard, 
who  was  a  sub-purchaser  from  Kisch,  and  in  right 
of    that  equity  of  redemption    first    effected  a  new 
policy  for  I200t,  and  then  applied  to  Miss  Jackson 
40  permit  this  policy  to  be  snbstitated  for  the  original 
two.    This  he  did  in   his  supposed  right  as  assignee. 
Hiss  Jackson  assented,  and  agreed   that   this  policy 
-  should  take  the  place  of  the  two  original  policies,  and 
be  sabstitDted  for  them ;  and  thus  the  policy  for  1200A 
beeama  ^to  /ado  subject   to    the    same  equity  of 
'  ledemption  as  the  antecedent  policies.    But  the  equity 
-of   ndemption   was  still  the    property  of   Nesbitt, 
for    nothing    in     equity    had    passed    to    Bunyard. 
'WhattTa  therefore  was  dona  by  Bunyard  must  be 


taken  as  having  been  done  for  and  on  behalf  of  the 
real  owner  of  the  equity  of  redemption.  The  new  policy 
was  therefore  impressed  Iwith  a  trust  for  the  real 
owner  of  the  equity  of  redemption.  The  M.  R.,  con- 
sidering that  ri^ts  and  duties  were  correlative,  had 
concluded  that,  as  Miss  Jackson  was  under  no  obliga- 
tion to  keep  up  the  original  policy,  Nesbitt's  repre- 
sentative had  no  right  to  redeem  the  substiiuted 
policy.  But  this  was  too  narrow  a  ground  of  decision. 
Nesbitt,  in  his  lifetime,  and  the  representative  of 
Nesbitt  now,  had  a  right  to  claim  the  benefit  of 
whatever  had  been  done  with  respect  to  the  equity  of 
redemption,  he  being  admitted  to  the  original  right  of 
Nesbitt.  He  therefore  was  entitled  to  redeem  the 
substituted  policy,  in  the  same  way  as  he  could  have 
redeemed  the  original  policies.  That  part  therefore  of 
the  degree  of  the  M.  B.  must  be  reversed,  and  thers 
would  be  a  declaration  that  the  policy  for  I200L  was 
part  of  the  equity  of  redemption,  and  belonged  to  the 
represeutative  of  Nesbitt  by  reason  of  the  assignment 
of  the  equity  of  redemption  having  been  declared  invalid. 
That  portion  of  the  decree  which  dismissed  the  sup- 
plemental bill  with  costs  must  conseqoently  be  reversed  ; 
but  inasmnck  as  Kisch,  Cave  and  Bnnyard  had  been 
impropeily  mads  parties  to  that  suit,  and  improper 
charges  had  been  introduced,  that  part  of  the  decree 
which  gave  special  directions  as  to  costs  must  also 
be  varied.    No  costs  could  be  given  to  the  pit. 

Solicitors:  for  the  pit.,  7'.  H.  Waller;  for  the  deft., 
T.  M.  CUobary.  

Dec.  M  and  14. 

(Before  the  Lords  Justices.) 

Cropt  v.  Grahah. 


BiU  diicotmtuig- 


■Steuritia — Settled  account! — 
Interat. 


The  pU.,  a  young  man  at  the  Univertity,  during  hi* 
minority  and  soon  a/lenBorde,  procured  advances 
at  varioiu  high  rates  of  interest  from  the  deft.,  a 
money  Under,  for  lehwh  h»  gave  bills  of  exchange. 
Subsequently  the  deft,  sent  to  the  pU.  a  icritlen 
paper  purporting  to  be  a  full  account,  but  which 
wot  in  fact  nothing  more  than  a  list  of  the  bills  of 
exchange,  and  the  pit,  sent  a  letter  in  reply,  in 
which  he  stated  that  everything  was  settled  between 
them  as  regarded  all  transactions  and  liabilities  up 
to  that  date.  Various  fresh  transactioHs  tlien 
took  place  between  (Ae  parties  on  the  footing  of  the 
alleged  accounts,  and  arrangements  were  made  for 
a  mortgage  to  be  executed  by  the  pit.,  in  tlie  course 
of  which  the  pit,  signed  an  achtowkdgment  that  a 
further  statement  was  "  an  account  settled  beliceen 
them  and  referred  to  in  the  indenture  of  mortgage." 
The  present  bill  was  then  filed,  praying  that  the 
pit,  might  be  declared  chargeable  only  fur  such 
sums  as  had  been  actually  advanced  : 
Held  (affirming  ike  decision  qf  Stuart,  V,C.\  that 
as  the  two  parties  had  never  been  on  equal  terms, 
these  acknowledgments  were  of  no  ataU,  and  that 
the  securities  could  stand  only  for  tlie  sums 
advanced,  with  interest  at  5  per  cent. 
This  was  an  appeal  by  the  deft,  from  a  decree  of 
Stuart,  V.C,  reported  9  L.  T.  Bep.  N.  S.  112,  where 
a  sn6Scient  statement  of  the  circumstances  will  be 
found. 

Freeman  (with  wham  was  Bacon,  Q.C.)  supported 
the  decree  on  behalf  of  the  pit. 

Malms,  Q.C.  and  CracknaU  stl^ported  the  appeal. 
The  following  aathorities  were  referred  to  : 
While  V.  Cameron,  6  Oowl.  36 ; 
Uason  V.  RiddU,  8  Dowl.  207. 
Lord  Justice  EstOBT  Brdce  sud : — The  decree  in 
this  cause  was  plainly  a  matter  of  coarse,  unless  the 
laws  of  the  country   are  to  be  altered  to  meet  this 
particular  case.    As  we  before  intimated,  there  is  Utt 
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material  fact  in  dispute  betnreen  the  parties  from  the 
be^nning  to  tb«  end  of  tlie  case.  Pecuniary  dealings 
take  place  between  the  deft,  and  the  pit.,  who  was  a 
yoang  and  extravagant  Oxonian,  and  who  was  the  eldest 
or  the  only  son  of  a  gentleman  of  landed  property, 
entitled  to  estates  in  ren)ainder  or 'reversion  on  his 
father's  death,  although  they  do  not  appefr  to  be  very 
iuree  est^ites.  The  whole  income  allowed  to  this 
young  gentleman  was  under  200/.  «-year,  which 
income  does  not  suffice  for  him,  and  before  his  majority 
be  is  introduced,  or  be  introduces  himself,  to  the  deft., 
a  money-lender;  transactions  between  them  take 
place  daring  plt.'s  minority ;  these  are  in  some  manner 
closed,  an  interval  of  peace  and  tranquillity  then  takes 
place,  and  after  that  these  fresh  transactions  arise. 
In  the  course  of  these  transactions  certain  securities  are 
given ;  the  two  parties  are  not  for  a  moment  on  equal 
terms ;  one  was  to  all  intents  and  purposes  throughout 
in  the  power  of  the  other.  It  would  be  a  departure 
from  all  the  mles  aad  pinndples  which  have  been 
estuhlished  here  for  centuries,  if  this  statement  of 
account  were  allowed  to  stand  for  more  than  the 
amount  actually  advanced,  with  allowance  of  interest 
after  a  reasonable  rate.  In  the  present  case  5  per 
cent,  has  been  allowed,  and  with  that  rate  I  do  not 
find  fault;  but  that  the  security  should  stand  for 
more  than  the  amount  actually  advanced  with  interest, 
is  a  thing  not  capable  of  being  supported  by  any 
rational  person.  There  appear  to  be  some  omissions 
in  the  decree,  which  would  have  been  corrected  at  once 
by  the  V.  C,  if  bis  attention  had  heen  called  to  them ; 
but  that  might  have  been  all  done  without  coming 
here.  I  am  surprised  (speaking  most  respectfully)  at 
some  of  the  arguments  which  have  been  addressed  tons. 

Lord  Justice  Turner  said : — I  am  entirely  of  the 
same  view.  I  do  not  see  bow  the  V.  C.  could  have 
made  any  other  decree  unless  the  law  of  the  court  had 
been  altered,  and  I  am  quite  saiisfisd  that  the  law  has 
BOt  been  altered.  Appeal  diMmiued  urilh  cotU. 

Sulicitors  for  the  deft,  appealing,  0.  E.  Mead. 

Solicitors  for  the  pit.,  Paiok  and  Loveten. 

Hondas,  Dec,  21. 

(Before  the  Lord  Cbamcellor  (Westbary.) 

YocNo  V.  Fbrmie. 

Practict — Gicmcery  Rtgutation   Act    1862 — Patent 

catet. 
Th»  Chancery  Regtdation  Act  1862  by*  down  a  rule 
thai  in  future  all  qutttione  of  fact  brought  before 
the  court  are  to  be  determined  by  the  court  itself; 
the  exception  contained  in  the  Act  operates  only  by 
way  of  permission,  and  in  order  to  bring  a  case 
mthin  the  exception  the  court  must  be  satisfied 
that  the  administration  of  justice  uriUba  more  con- 
veniently exercised  and  promoted  by  sending  the 
mailer  to  be  tried  at  law. 

This  suit  was  instituted  by  Mr.  James  Yonn(  and 
two  other  persons  against  Ebeuezer  Waugh  Femie, 
AVilliam  Carter  and  Joseph  Robinson,  for  the  purpose 
of  restraining  the  defts.  from  infringing  a  patent  of 
which  the  pits,  chiimed  to  be  the  proprietors. 
The  bill  was  filed  on  the  8th  Sept/  1862. 
The  cause  came  on  for  hearing  before  his  Honoor 
Stuart,  V.C.,  on  the  Sth  Nov.  last,  when  his  Honour 
having  thought  that  the  case  was  a  proper  one  to  be 
tried  before  a  jury,  after  considerable  discussion, 
decided,  in  exercise  of  the  discretion  reposed  in  him  by 
the  2nd  section  of  the  Chancery  Regulation  Act 
1862  (25  &  26  Vict,  c  42),  and  having  regard  to 
the  state  of  bosineas  in  his  own  court,  that  the  questions 
of  the  validity  of  the  patent,  and  of  the  fact  of  in- 
fringement, shoold  be  tried  by  a  special  jury  in  the 
Court  of  C.  P. 

It  appeared  that,  on  the  I3th  Nov.,  before  the  order 
was  drown  up,  the  pit.'*  solicitor  wrote  to  the  solicitor  of 


the  defts.,  to  say  be  had  been  itistructed  to  accept  the 
V.  C's  order  without  appealing,  and  he  had  therefore 
left  it  to  be  engrossed,  and  had  obtained  an  affidavit  for 
passing  it.  On  the  16th  the  order  was  passed;  and  en 
the  lltb  Dec.  the  plt.'s  solicitor  wrote,  saying  that  i* 
the  issue  wonid  be  in  the  form  of  the  draft  wiit  of 
summons,  he  had  forwarded  the  latter  for  apptonl, 
and  the  same  was  duly  received  by  the  defts.  On 
the  following  day,  however,  the  plt.'8  solicitor  again 
wrote  to  say,  he  bad  been  premature  in  sending  the 
draft  issue.;  that  it  had  since  come  to  his  knowledge 
that  the  L.  C.  had  decided  that  he  had  jnriadiction  to- 
try  cases  with  a  jury,  and  he  therefore  felt  it  incom* 
bent  on  him  to  endeavour  to  prevail  npon  bis  Lord' 
ship  to  try  the  qnestions  of  fact  before  a  jury.  To- 
this  the  defie.  refused  to  agree,  and  the  pits,  now 
appealed  from  the  V.  C's  order. 

Sir  H.  Cairns,  Q.  C,  £.  K.  Karslaht  and  £«no» 
supported  the  appeal. — They  contended  that  the  pits, 
bad  a  right,  tuder  the  Chancery  Regulation  Act,  t« 
have  the  case  disposed  of  in  Chancery.  The  power 
which  still  remained  to  the  court  of  seoding  issoes  to- 
be  tried  at  law  onght  to  be  used  only  on  eztraordiisiy 
occasions ;  as,  for  example,  where  a  new  of  the 
property,  or  models  of  extraordinary  aixe,  nude  it 
more  convenient  that  the  trial  should  be  had  in  the- 
oonntiy.  They  referred  to  Davenport  v.  Jq)hsiM, 
before  Wood,  V.  C,  and  observed  that  a  similar  cosne- 
had  been  adopted  by  the  M.  B. 

Sir  F,  Kelly,  Q.  C.  and  W,  W,  Ifacktson,  eoitn, 
argued,  first,  that  the  pit.  had  deprived  lumaelf,  by  his 
own  acts,  of  his  right  to  appeal ;  secondly,  he  wu 
doing  more  than  appealing  from  the  V.C.'s  deciaioo— 
he  was  seeking  to  removo  the  cause  from  the 
V.C.'s  conrt,  wbeio  he  had  elected  to  have  it 
heard.  The  V.C.  had  had  the  whole  msriu  of  thr 
case  before  him,  and,  in  exercise  of  his  undispateit 
discretion,  had  determined  in  favour  of  a  trial  at  kr- 
It  was  not  merely  iu  consequenco  of  the  state  of 
business  in  his  court,  bnt  it  was  from  the  nature  of  the 
case,  and  the  variety  and  complexity  of  the  qnestims^ 
involved,  that  his  Honour  came  to  the  conclnaioa  t» 
which  be  arrived.  The  question  was,  would  the  Coort 
of  Appeal  take  the  question  out  of  the  hands  of  the 
L.  C.  J.,  and  interfere  with  his  Honour's  decision  ? 

The  Lord  Chancellor  (without  calling  for  a 
reply). — I  will  first  deal  with  the  objection  that  hst 
been  taken,  and  which  has  been  put  as  if  the  pit's 
solicitor  had  contracted  himself  out  of  tbe  right  l« 
have  this  order  reheard,  or  as  if  his  oondnet  and 
acquiescence  had  occasioned  so  great  an  amount  of  ia- 
oonvenience  to  the  other  side  as  to  render  it  highly 
inexpedient  that  the  order  should  be  allowed  to  be 
reheard.  I  cannot  look  at  the  caas  as  wamstiig 
either  of  these  two  conclusions.  The  repmentatioa 
made  by  the  plt.'s  solicitor,  that  he  did  notmeaBt» 
apply  to  the  conrt  for  a  rehearing  of  tbe  order,  was  a 
mere  voluntary  representation.  It  did  not  amomt  t» 
anything  like  an  agreement.  What  was  done  t>; 
the  parties  in  the  interval  was  neither  so  con- 
siderable, nor  have  the  things  done  been  so  no- 
profitable  for  the  future  hearing  of  the  qoestios  in 
this  cause  as  to  warrant  me  iu  refusing  to  rehear  tliis 
order.  I  eonatme  the  statute  in  this  manner,  that  it 
gives  a  rule  for  the  future,  that  tbesa  mattan  shall  be 
beard  and  determined  in  this  eoarU  The  provide 
operates  only  by  way  of  exception  to  tbe  mle ;  and 
in  order  to  bring  a  case  within  the  pioviso,  tbe 
coort  must  be  satisfied  that  the  admioistrttios  el 
justice  in  the  particular  suit  will  be  more  conveniatly 
exercised  and  promoted  by  directing  an  adioi  at  law 
to  issue,  than  by  retaining  the  inquiry  in  this  enit. 
Now,  in  all  patent  cases,  and  particularly  in  tbisr 
having  regard  to  tbe  questions  at  is^ne,  I  do  net 
think  anything  more  inconvenient  can  be  suggested 
than  that,  where  mixed  qnestions  of  law  and  Cut  sa 
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(wand  np  together,  and  are  scarcely  capable  of  being 
■aeparated,  an  attempt  shimid  be  made  to  cut  «ach  a 
«a»e  in  two,  and  send  one  half  of  it  to  a  jury  at  com- 
mon law,  reserving  the  other  half  for  the  consideration 
of  this  conrt.  It  is  impossible  that  any  satisfactory 
oondasion  can  be  arrived  at  by  that  means,  without  a 
great  number  of  proceedings  and  shiftings  to  and  fro, 
«nd  without  expenses  being  incurred  from  misap- 
..prahensions  which  would  hare  been  avoided  if  the 
Court  of  Ch.  had  kept  the  whole  proceeding  in  its  own 
hands.  A  few  days  ago  I  had  to  determine 
-on  a  patent  case,  which  if  it  had  been  sent  to  law 
upon  an  issue,  could  not  have  been  tried  without 
gntt  expense  and  a  great  waste  of  time  and  money. 
The  case  was  ultimately  decided  upon  a  short  ques- 
^on  of  law  arising  in  limine  on  the  specification. 
Nothing  therefore  can  be  more  to  be  deprecated  than 
•dividing  a  patent  case,  and  sending  these  issues  to  be 

•tried  at  law.  I  was  desirous  of  seeing  whether  there 
were  any  circumstances  brought  before  the  V.  C.  to 
warrant  that    learned   judge  in  concluding  that  the 

-««»o  should  be  brought  within  the  exception  j  bat  it  is 
clear  that  nothmg  of  the  kind  was  made  to  appear  to 
4he  court.  All,  therefore,  that  I  have  before  me  is  a 
«aae  in  which  it  is  quite  clear  there  will  be  mingled 
■questions  of  law  and  fact,  which  ought  to  be  con- 

-oinded  and  heard  before  »ome  one  tribunal,  and  which 
it  ia  proposed  to  deal  with  in  this  inconvenient  mode  of 
■dividing  the  hearing.  I  think  the  convenience  of  jus- 
tice and  of  the  parties  on  both  sides  will  bo  best  con- 

-snlted  by  my  annulling  this  order.  It  will  be  for  the 
{>a7ties  to  determine  whether,  the    order  being  dis- 

-cbarged,  the  cause  shall  go  back  to  the  V.  C.  to  be 
beard  before  him  in  conformity  with  the  statute,  or 
whether  they  prefer  that  this  court  shall  take  it. 
If  the  parties  will  be  satisfied,  I  will  gladly  take  the 

■trial,  but  this  I  cannot  aud  ought  not  to  do  without 
the  assent  of  the  parties,  and   unless  that  nssent   be 

.  given  I  must  reverse  the  order  and  direct  the  cause  to 
be  heard  before  the  V.  C.     If  the  cause  is  heard  befot» 

•  me,  in  any  form  in  which  the  court  may  pronounce  a 

■decree,   there  will  be    an    opportunity  of   its  being 

leheard  j  and  if  any  question  slionld  arise  before  me,  and 
I  should  desire  the  assistance  of  two  or  three  common 

■law  judges,  there  will  be  an  opportunity  of  obtaining 

that  tribnnal. 

Sirff.  Cairns,  on  behalf  of  the  pit,  submitted  to  have 

■the  cause  heard  by  hi*  Lordship. 

The  Lord  Chabcbllor  (addressing  Sir  F.  Kelly). 
If  you  assent  to  the  proposal  of  the  pit.,  let  the  trial 

ie  before  me ;  if  not,  I  reverse  the  V.  C.'a  order,  and 

inake  an    order  in  conformity    with  the  notice    of 

motion  in  the  court  below. 

The  order  was,   that  the    thereinafter  mentioned 

-<]uestions  of  fact  be  tried  by  a  special  jury  before  his 

Honour  V.  C.  Stuart,  via.,   1.  Was  the  pit.  James 

Young  the  true  and  first  inventor  of  the  patent?  2. 

Was  the  said  invention  new?  3.  Did  the  specification 

describe  and  ascertain   the  nature  of    the   invention  ? 

4.  Had  the  deft,  infringed  the  patent?    The  pits,  to 

■deliver  particulars  of  the  breaches,  &c.  (with  usual 

directions.) 

Solicitors  for  the  pit.  J.  Henrg  Johmon ;  for  the 

itUs.,  Take  and  Valps.  ___ 

Dec.  5  <md2l  andjan.12. 
(Befor*  the  Lord  Cbahobllor  (Wastbury.) 

UOBIIMEB  V.  PtCTOir. 

Settkmeml— Power  to  vary  $ecurities— Statutory 
power*— 22  ^  23  Viet.  c.  35,  «.  32 ;  23  #  24  Vict. 
e.  38,  u.  10,  H  and  12— General  Order  of  Ut 
Fd.  Ii6l—Ihuia  of  tmteet—Cottt. 
.Ajomtreitmu  entitled  to  <m  atmuitg  of  5002.,  ort- 
ffinaUi/  charged  upon  heredilametUt  which  had  been 
told  and  teere  novo  rqireaenled  by  a  turn  of  Contois., 


the ,  dividnndt  of  which    were  insufficient  to  pag 
the  annuity ;  and  the  tnuteet  of  the  fund  were  em- 
powered to  inoett  the  tame  in  tome  or  one  of  the  par- 
liamentary itocka  or  public  fundi  of  Great  Britain, 
or  at  interest  upon  Government  or  real  tecuritiei  ia 
England  or  Walei,  and  to  vary  securities.     One  of 
the  trustees  refusing  to  content  to  any  change  of 
security  being  made,  with  the  view  of  obtaining  a 
larger  income : 
The  Court  (reversing  the  decision  ofthelf.R.)  ordered 
the  fund  standing  in  Contolt  to  be  told  and  invtsled 
in  Eatt  India  Stock. 
The  powert  of  invettmtnt  conferred  upon  trutleet  iy 
the  above  ttatutet  and  general  order,  are,  in  the 
absence  of  provisions  to  the  contrary,  to  be  read 
into  settUmentt  at  if  they  had  been  expressly  con- 
tained therein. 
Observations  on  the  duties  of  tnuteet. 

This  bill  was  filed  by  Mrs.  Mortimer,  widow,  nnder 
the  following  circumstances : — 

By  the  marriage-settlement  of  Mr.  and  Mrs.  Mor- 
timer, dated  the  25th  Oct.  1831,  after  reciting  that  in 
the  treaty  for  the  marriage  it  was  agreed  that  Ed- 
ward Horlock  Mortimer  should  settle  on  his  intended 
wife,  in  case  she  should  survive  him,  "  one  clear  annual 
sum  of  SOOL,  to  be  issuing  out  of  the  hereditaments 
thereinafter  described,"  fur  her  life  for  bei  jointure 
and  in  lieu  of  dower,  E.  H.  Mortimer  appointed 
and  directed  that  certain  hereditaments,  of  which 
he  was  then  in  possession  as  tenant  for  life, 
and  over  which  be  had  a  power  of  jointuring, 
shoald,  in  the  event  of  the  marriage,  from  and  imm»> 
diately  after  his  decease,  remain  and  be  to  the  use  of 
the  defts.  [John  Picton  and  Charles  Mortimer  and 
their  heirs,  during  the  life  of  the  pit.,  upon  trust  to 
receive  the  rents,  issues  and  profits,  and  by  and  out 
of  the  same  to  pay  to  the  pit.  and  her  assigns  "  one 
annual  sum  of  5002.  clear  of  all  deductions  "  fcr  her 
jointure  and  in  lieu  of  dower,  &c,  and  as  to  the  surplus 
of  the  said  rents,  upon  trust  to  pay  the  same 
unto  such  person  or  persons  as  should  be  entitled  to 
the  reversion  of  the  said  hereditaments.  The  deed 
contained  a  power  of  entry  and  distress  "  when  and  as 
often  as  it  shoald  happen  that  the  said  annual  sum  of 
5002.,  or  any  quarterly  payment  thereof,  should  be  in 
arrear  or  unpaid  ;"  and  also  a  power  in  the  same 
events  to  enter  and  take  possession,  such  possession, 
when  taken,  to  be  without  impeachment  of  waste. 

The  deed  also  contained  a  covenant  byE.H.  Mortimer 
with  the  trustees  to  do  all  such  further  acts  and  as- 
surances for  the  farther  and  better  or  more  satisf<ic- 
torily  appointing,  assigning  and  confirming  the  said 
hereditaments  unto  the  use  and  upon  the  trusts  afore- 
said as  should  be  reasonably  advised  or  required. 

lu  1834  E.  H.  Mortimer  became  entitled  to  the 
reversion  in  the  above  hereditaments  expectant  on  his 
own  life-estate,  and  subject  to  the  jointure ;  and  by 
a  deed  dated  the  10th  June  1843,  to  which  Mr.  and 
Mrs.  Mortimer  and  the  trustees  were  parties  (and 
which  was  acknowledged  by  Mrs.  Mortimer),  after 
reciting  that  part  of  the  above  hereditaments  were 
subject  to  a  mortgage  of  1500/.,  and  that  the  heredita- 
ments thereinafter  described  being  mortgaged  in  part 
as  aforesaid,  were  considered  by  the  pit.  to  be  an  in- 
sufficient security  for  the  payment  of  the  annuity  of 
500/.,  and  that  at  her  request  and  for  the  purpose  of 
mare  eSectnally  securing  payment  of  the  same,  the 
said  K.  H.  Mortimer  had  agreed  to  appoint  and  convey 
all  the  said  hereditaments,  and  that  the  pit.  bad  agreed 
to  join  in  socb  conveyance ;  the  hereditaments  com- 
prised in  the  deed  of  settlement  were  appointed  and 
assured  by  £.  H.  Mortimer  and  the  pit.,  discharged 
from  the  said  annuity  of  5002.,  to  the  use  of  the  said 
John  Picton  and  Charles  Mortimer,  upon  trust,  withia 
three  calendar  months,  at  the  request  in  writing  of  the 
said  E.  H.  Mortimer,  to  join  and  concur  with  him  ia 
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raising  \>j  mortgage  snch  sams  as  should  be  snlBcient 
ta  purchue  in  an  assurance  office  approred  bj  the  pit. 
for  her  life  an  annaity  of  500/.  to  be  paid  to  ber  in 
the  event  of  ber  sarriTing  the  said  E.  H.  Mortimer ; 
and  in  case  such  sam  should  not  be  raised  within  three 
calendar  months,  on  trust  to  sell  the  hereditaments 
and  bold  the  purchase-monejs  upon  the  tmsts  declared 
by  an  indenture  of  eren  date.  It  was  provided,  that  in 
case  a  competent  sum  should  be  raised  and  applied  in 
the  pQrchu>e  of  the  said  annuity,  the  equity  of  re- 
ilemption  should  be  considered  as  the  absolute  property 
«f  K.  U.  Mortimer,  his  heirs  and  assigns  ;  but  that 
nothing  should  prejudice  the  right  of  the  pit.  to  her 
annuity. 

By  the  deed  of  even  date,  referred  to  and  made 
between  the  same  parties,  it  was  provided  that  the 
trustees  should  stand  possessed  of  the  purchase-moneys 
upou  trust  to  lay  out  and  invest  "  the  whole,  if  not 
more  than  sufficient,"  but  if  more  than  sufficient,  then 
a  sufficient  part  thereof,  "  in  the  purchase  of  a  com- 
petent share  or  shares "  of  Consols,  to  pix)duee  "  a 
clear  yearly  income  of  600{. ;  or  if  the  said  moneys 
should  not  be  equal  to  purchase  a  sufficient  amount  of 
snch  stock  to  produce  such  yearly  income  as  aforesaid, 
then  that  they  should  invest  the  whole  of  the  said 
moneys  in  or  upon  some  or  one  of  the  parliamentary 
(tocks  or  public  funds  of  Qreat  Britain,  or  at  interest 
upon  Government  or  real  securities  in  England  and 
Wales  (but  not  in  Ireland),"  with  power  to  vary  such 
securities;  and  should  pay  the  interest,  &c  of  the  said 
trunt-moneys,  stocks,  funds  and  securities  to  the  said 
£.  H.  Mortimer  for  life,  and  after  his  decease  "  should 
pay  such  interest,  dividends  and  annual  produce,  when 
and  as  the  same  should  become  payable,  or  permit  the 
same  to  be  received  by  the  pit.  aud  her  assigns  in  ease 
she  should  survive  the  said  E.  H.  Mortimer,  from  time 
to  time  during  her  life,  in  lieu  and  full  iaiit/action  of 
the  annual  turn  of  5001.  secured  to  her  by  the  said 
settlement." 

By  a  deed  of  the  6th  Nov.  1846,  indorsed  on  the 
last,  after  redting  that  the  power  to  mortgage  was  not 
exercised,  snd  that  the  property  bad  been  sold,  and  out 
of  the  proceeds  the  mortgage-debt  of  1 500/.  had  been 
paid,  and  the  residue  laid  out  in  the  purchase  of 
consols,  it  was  declared  that  the  defls.  the  said  John 
Fioton,  Charles  Mortimer,  and  John  Bates  and  Edmund 
Mortimer  (in  whose  four  names  the  stock  was  standing) 
were  possessed  of  the  same  on  the  trists  of  the  wi  thin 
written  indenture. 

The  hereditaments  comprised  in  the  settlement  were 
now  represented  by  a  sum  of  12.365/1.  I3>.  8d.  Consols. 

E.  U.  ilortimer  died  in  1858,  having  received  the 
income  during  his  life.  In  the  year  1850  he  had  sold 
Iiis  reversionary  interest,  expectant  on  the  death  of 
the  pit.,  in  4766/.  12t.  Sd.  Consols,  part  of  the  above, 
to  a  reversionary  inteiest  society. 

After  his  death  the  pit.  made  application  for  the 
payment  of  the  annuity,  and  ultimately,  in  July  1862, 
Hied  this  bill  against  the  four  trustees,  the  executors  of 
her  late  husband,  and  the  trustees  of  the  reversionary 
interest  society,  alleging  that  the  fact  of  the  mortgage  for 
1500/.  was  in  the  year  1831,  and  long  afterwards, 
unknown  to  her,  and  praying  that  the  trusts  ot  the 
marriage-settlement,  and  of  the  deeds  of  the  10th  June 
1843,  might  be  carried  into  execution  under  the  decree 
of  the  court. 

The  primary  object  of  the  hill  was  to  obtain  a 
declaration  that  the  pit  was  entitled  to  a  lien  upon  the 
capital  sum  of  stock  to  the  extent  of  the  difference  of 
the  dividends  (now  3701)  and  the  500/.  a-year,  and 
for  payment  of  the  arrears. 

The  case  came  on  to  he  heard  before  the  M.B.,  who, 
on  the  8th  May  last,   delivered  the  following  judg- 
ment:— 
•       The  Master  of  the  Rolls. — In  this  case  I  am 
*sn7  that  I  am  obliged  to  decide  against  the  pit.  upon 


the    construction    of    the    instrument.     Certunly  ii 
appears  to  roe  a  hard  case,  and  one  in  which  events 
have  turned  out  anfavonrably  for  her,  and  very  con- 
trary to   her  expectations,  but  upon  the  facts  of  tbs 
case  I  am  clear,  that  npon  the  constmetion  of  the  ia. 
strument  she  is.  not  entitled  to  have  the  arrears  of  her 
jointure  raised  out  of  the  corpu$  of  the  fund.    Tbe 
state  of  the  case  is  this.    By  her  marriage-settlement, 
which  took  place  in  Oct.  1831,  she  had  a  jointure  of 
500/.  a-year  given  to  her  in  this  way.     Her  husband, 
who  is  tenant  for  life  of  the  estate,  had  the  power 
to  appoint  the  whole  of  the  estate  to  trustees  for  tk» 
benefit  of  the  wife  during  the  life  of  tbe  wife  foe  tb» 
purpose  of  raising   500/.    a-year.     Now,   it  is  very 
justly  observed    that    the    extent   of  the    benefidit 
interest  cannot  exceed  the  extent  of  the  estate  gives 
to  the  trustees.    In  an  ordinary  case  undoubtedly  a- 
jointure  to  a  wife  is  secured  by  a  term,  or  is  secured 
by  conveyance  of  real  estate  ;  but  in  this  ease  tbe  bos- 
band  had  no  power  to  give    more  than  an   estat* 
during  the  life  of  his  wife.     And,  accordingly,  that  is 
what  he  did;     it  was  to  secure  a   jointure  of  500/. 
a-year:  to  the  extent  to  which  that  estate  would  secore 
500/.  a-year,  and  the  arrears  of  it,  be  would  be  entitkl 
to  go,  but  cannot  go  bejirond  it.     It  is  to  be  observed, 
which  I  mention  in  this  place  befors  I  state  other 
reasons,  that  he  gave  to  bis  .wife  (of  eonrse  it  was  it 
contract  for  value  by  the  marriage  of  tbe  pit.)  some- 
thing which  was  beyond   his  power.     He  gave  powns- 
of  distress  and  entry,   which  were  qnite  within  bis- 
power;  but  he  directeid  that  when  she  entend  icto 
possession   snch  occupation    of    the  land  should  be 
"  without  impeachment  of  waste,"  which  be  bad  n^ 
power  to  give.    I  concur  with   Mr.  Soutbgate  in  tbe 
I  opinion,  that  as  very  shortly  afterwards,  I  think  s  few 
years — in  1834  I  believe — be  became  enUtled  to  tb^ 
fee-simple  of  the  estate,  that  the  contract  would  hire 
to  be  made  good  out  of  any  subsequent  interest  be 
acquired  in  the  estate.     If  she  had  entered  she  would 
be  entitled  to  cut  timber  and  work  minerals.   Bat  so- 
such  question  arises ;  and  I  am  of  opinion  I  canoot 
extend  it  to  another  tbiug,  and  say  that  by  reason  of 
that  some  other  contract  was  intended.  Upon  examhu* 
tion  of  the  first  deed  it  appears  that  nothing  more  was 
intended  than  to  give  the  trustees  an  estate  for  her  life 
for  the  purpose  of  raising  500/.  a-year.    It  appears  thst 
this  was  a  property  in  the  neighbourhood  of  a  msiis- 
faotnring  district,  and  was  producing  at  this  time  op- 
wards  of  600/.  a-year,  and  it  would   therefore  fcsre 
been,  if  it  had  so  continued,  a  very  ample  security; 
but  subsequently  it  was  found  necessary  to  sell  tbe 
property  from  various  causes.     The  husband  had  got 
into  difficulty  and  was  separated  from  the  pit.    Vf- 
the  loth  June  1843  two  deeds  were  executed,  by  <m 
of  which  she  agreed  to  convey  the  property  discharpd 
of   her   jointure,    and   in    the  other  it  was  sgrtel 
that    certain     property    should    be    sold,    and    tbv 
money   invested    for  the   purpose    of    securing  tl"* 
annuity  to  her.     The   fanner  deed  recites  that  bers 
was  ■  an   insufficient   security,   and    the    latter   ii«" 
directs  that  the  money  arising  from  the  sale  sbtll  be 
invested  in  tbe  names- of  tbe  trustees  of  tbe  settlement. 
who  were  to  pay  the  interest,  dividends,  and  asmul 
produce  when  and  ss  the  same  should  become  psysblv 
or  permit  the  same  to  be  received  by  tbe  pit  snd  ber 
assigns,  in  case  she  should  survive  the  husband,  dnnsg 
her  life,  in  lieu  and  full  satisfaction  of  the  annual  sn" 
of  500/.  secured  to  her  by  the  settlement,  and  snbject 
to  the  trusts  aforesaid.     Now,  there  might  hare  beffl 
some  question,  I  think,  whether  this  was  not  a  iii«e»"* 
stitntiou  of  tbe  iicome  of  tbe  stock  for  the  estate  «hK^ 
the  husband  would  be  eutitled  to  raise,  eren  '^  '^°'~ 
been  of  larger  amount.     But  it  is  qnite  clear  Uat, 
according   to   that,  she  would  have   been  entitled  t» 
nothing  but  the  dividends.      The  subsequent  cla»e 
says  that,  if  there  should  be  any  excess  beyond  irt»»- 
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ahoold  b«  mjoal  to  the  jointure,  the  surplus  ir«s  to  be 
is  tnut  for  the  husband.    Therefore,  it  is  dear  she 
was    entitled    to    nothing    more    than    the    interest 
amounting  to  5002.     I  cannot,  npon  that  construction 
of  the  deed,  come  to  an;  other  conclusion.    The  case 
cited  to  me,  which  at  first  struck  me  strongly,  and 
which    was    urged    by  Mr.    Southgate  (^Arwidell  T. 
Anmdell,  I    M.  &.  K.    316),  in  which    there  were 
certain  words  in    a  deed  analogous,  if  not   precisely 
afanilar  to  these,  and  in  which  they  were  held  not  to  con- 
fine the  interest  of  the  widow  to  the  mere  interest  or 
4iridend,  but  to  entitle  hei  to  hare  the  arrears,  pro- 
ceeded upon  this  ground,  that  the  original  contract  was, 
that  the  juintnrewasaeharge  npon  the  corpus  of  the  fund. 
The    L.  C.    states   that    that,   together   with  some 
jedtals  in  the  deed,  was  the  sole  reason  why  the  words 
-of  the  deed  itself  in  their  primi  /acia  import  were  to 
be  controlled  so  as  to  give  her  a  right  to  come  upon 
the  earpiu  of  tbe^fond.    But  that  ease,  when  it  iscare- 
/ully  examined  and  tb*  reasons  for  the  judgment 
weighed,  does  not   amount  to   any    authority  upon 
which  this  court  can   proceed.     Kow,  undoubtedly, 
.this  has  been  very    unfortunate,   because  the  estate 
which   produced  about  600/.  a-year  or  upwards  has 
«nly  produced  something  more  than  12,000/.  Consols, 
.and  therefore  the  lady  does  not  get  abore  370/.  a-year, 
-or  about  that  amount.    But  I  regret  that,  upou  the 
-construction  of  the  deed,  it  is  impossible  to  say  that 
aha  is  not  bound  by  the  express  words  of  the  deed, 
which  sppear  to  be  analogous  upon  this  point,  and  in 
-accordance  with  the  previous  contract,  uUhough  there 
wt  an  intention  to  give  her  a  better  security,  and  it 
«as  believed  at  the  time  that  the  estate  would  sell  for 
Jwfaat  would  produce  in  Consols  a  larger  simi.     Now, 
upon  this  part  of  the  case,  I  was  much  pressed  to  take 
this  step — to  alter  the  investment,  and  instead  of  invest- 
ing it  in  Consols,  invest  it  in  Bank  Stock  or  in  East 
Jndia  Stock,  so  as  to  increase  the  income.     I  should 
have   been  willing  to  do   that  if  there  bad  been  no 
Terersioner  before  the  court,  or  if  those  before  the 
■conrt   had    assented ;  but  I    find  the    bnsband  has 
sold  about  4000/1   of  the    reversionary    estate,   and 
lus     died     insolvent,     and     bis     executors    object 
■to    do    anything    to    diminish    the  capital  of   the 
■iond.     I  am  of  opinion,  in  that  state  of  circumstances, 
'that  this  court  has  not  the  power  to  invest  in  any  other 
.aacniity.    All  I  could   do,  which  I  suould  be  very 
willing  to  do,  is  this — I  would  allow  it  to  be  invested  in 
■aouM  stock  of  which  the  dividends  are  paid  by  the 
-Governor  and  Company  of  the  Bank  of  England,  pro- 
/rided  the  pit.  gives  security  to  the  satisfaction  of  the 
.conrt,    that  what  remains  after  her  death  would  be 
Bofficient  to  produce  the   same  amount  of  consols  as 
now  exists.     Further  than  that  I  cannot  go.     It  is 
•^nite  clear  that  this  is  a  suit  for  the  administration  of 
the  estate,  and  the  costs  of  all  parties  must  come  out 
-of  the  trust-fond. 

'  From  this  decision  the  pit.  appealed. 

The  AUortuji- General  (Sir  R.  Pahner),  Q.  C, 
JSoiUhgate,  Q.  C.  and  Waller  supported  the  sppeal  on 
behalf  of  Mrs.  Mortimer. — The  proviso  in  the  mar- 
nags-settlement  that  Mrs.  Mortimer  should  be  nnim- 
.p«acbabl«  of  waste,  was  beyond  the  power  of  the 
tOTtator  at  the  time ;  bat  when  Mr.  Mortimer  csme 
into  possession  in  1834,  this  security  became  valid  and 
bioduig  as  against  the  corpia  of  the  estate,  to  the 
<«xt«nt  of  cutting  timber  and  working  minerals.  Mr. 
Kortimer  had  covenanted  for  further  assurance ;  and 
this  covenant  would  run  with  the  land :  (.King  v.  Jonet, 
&  Taunt.  418.)  Then,  according  to  the  construction 
of  tbe  deeds  of  June  1843,  there  was  a  general  purpose 
manifett,  notwithstanding  some  expressions  to  tbe 
'OODtrary,  that  the  annuity  should  be  charged  on  tbe 
whole  fund.  Secondly,  Mrs.  Mortimer's  security  under 
tin  marriage-settlement  was  at  all  events  paramount 
to    that    of  the    1500/,  mortgage,    an     incumbranoe 


created  by  Mr.  Mortimer  himself:  (Sngd.  V.  &  P. 
I4th  edit.  613,  p.  19.)  Thirdly,  the  court  is  em- 
powered under  tbe  recent  statutes,  22  &  23  Vict, 
c.  35,  s.  32,  and  23  &  24  Vict,  c  38,  ss.  10,  11  and 
12,  followed  by  the  General  Order  of  tbe  1st  Feb. 
1861,  to  change  the  fund  from  its  present  state  of 
investment  into  Bank  Stock  or  India  Slock,  and  thus 
secure  500/.  a-year  to  the  pit. 

FretUng  appeared  for  the  trustees,  three  of  whom, 
including  one  of  the  trustees  of  the  marriage-settle- 
ment, joined  in  an  answer,  insisting  th  at,  under  the 
deed  of  the  10th  June  1843,  they  ought  not  to  make 
good  the  plt.'s  annuity  out  of  the  capital  of  the  fund, 
but  that  they  were  willing  to  cliaugs  the  secuiities  in 
which  they  had  authority  to  invest,  in  order  to  produce 
a  larger  income,  if  any  such  could  be  found. 

The  other  trustee  submitted,  by  his  answer,  to  act 
nnder  the  direction  of  tbe  court,  but  refused  to  consent, 
out  of  conrt,  to  any  change  of  securities.  He  had  been 
served  with  notice  of  appeal,  but  did  not  appear. 

Sdm/n,  Q.C.  and  Sckomberg,  for  the  executors  of 
Mr.  Mortimer,  resisted  the  plt.'s  right  to  any  relief,  and 
denied  the  jurisdiction  of  the  court  to  compel  the 
trustees  to  vary  the  securities.  Mrs.  Mortimer  was  a 
consenting  party  to  the  trauiaction  of  1843.  It  was 
expressed  to  be  undertaken  for  her  benefit,  and  she 
agreed  to  take  the  interest  in  lieu  of  the  500/.  Tbe 
true  construction  of  the  deed  was,  that  Mrs.  Mortimer 
was  to  take  an  income  nut  exceeding  500/.  The  conrt 
wouTJ  not  take  away  a  discretion  vested  in  trustees,  and 
compel  tliem  to  act  npon  their  statutory  powers,  in 
direct  opposition  to  their  own  wishes ;  at  least,  the 
court  wuuld  so  deal  with  the  fund  as  to  consolt  tbe 
interests  of  all  patties. 

Saech  appeared  for  the  reversionary  interest  society, 
and  submitted  that  it  was  greatly  for  the  convenience 
of  the  office  that  the  fund,  when  it  fell  in,  should  be 
found  in  the  same  state  of  investment  as  when  it  was 
purchased. 

The  Lord  Chakcellob  (after  observing  that  the 
trustees  of  the  society  could  not,  a«  a  matur  of  right, 
say  more  than  their  assignors  might  have  said),  added, 
that,  as  between  the  trustees  and  the  parties  claiming 
nnder  Mr.  Mortimer,  he  would  certainly  save  the 
question  as  to  whether  the  trustees,  whatever  the  form 
of  investment  might  be,  were  not  entitled  to  have  the 
thing  that  they  bought  specifically  given  to  them ;  but 
he  could  not  allow  the  society  to  interfere  with  the 
exercise  of  the  power  of  the  settlem^t  touching 
investment,  reading,  as  he  did,  the  clause  of  the 
Act  of  Parliament  into  the  settlement,  as  a  power 
given  to  tbe  trostees.  Threo  modes  of  settlement 
bad  been  suggested,  and  the  question  really  was  for 
the  good  sense  of  the  parties  to  determine  which 
of  the  three  modes  was  the  best.  Mortgage  waa 
attended  with  some  peril,  and  was  attended  of  course 
with  a  bill  of  costs,  and  led  to  a  good  deal  of  expense 
npon  the  transfer.  Bank  Stock  was  attended  with 
some  little  uncertainty,  because  they  were  depending 
npon  the  profits  of  a  trading  corporation.  East  Indut 
Stock  was  open  to  the  difticulty  which  Mr.  Schomberg 
had  stated,  that  it  was  liable  to  be  redeemed  in  1874. 
Uis  Lordship  said  he  would  leave  tbe  choice  to  the  good 
sense  of  tbe  parties,  and  added :  I  shall  declare — I 
should  like  to  do  it  with  your  consent,  but  I  shall  not 
hesitate,  subject  to  sny  argument  yon  may  think 
proper  to  present,  to  declare — that  the  power  is  to  be 
read  as  one  of  the  powers  of  the  settlement,  because  I 
am  exceedingly  opposed  to  anything  Uke  a  disposition 
on  the  part  of  the  court  to  cling  to  its  old  traditions 
and  to  its  narrow-minded  views  with  regard  to  invest- 
ments, throwing  obstructions  in  the  wsy  of  carrying 
into  effect  the  provisions  which  the  LegisUtnre  baa 
thought  fit,  prudent  and  right  to  enact. 

The  A  Itorney-GentrcU  said  he  would  not  ptei»  for  a 
decision  on  the  two  former  points. 
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[Chas. 


The  LoKD  CHAifCEixoR. — IT  it  can  be  done  in  > 
prodent  manner,  I  hold  it  entirely  to  be  the  datj  of  the 
trustees,  baring  a  large  power  in  tbeir  bands  enabling 
tbem  to  select  a  Tarietjr  of  Investments,  to  take  the 
fund  and  put  it  In  the  inrestmant  that  will  best  enable 
tbem  to  answer  the  purposes  of  the  trust.  Proceeding 
upon  the  principle  that  the  court  is  bound  to  put  into 
the  settlement  the  parliamentary  power,  and  not  to 
raise  any  difficulty  in  the  way  of  carrying  ont  the  object 
of  the  lieglslature,  I  shall  undoubtedly  direct  this  to  be 
done  as  against  all  parties,  but  I  would  rather  hare  it 
done  with  the  concurrence  of  all  parties,  because  then 
it  is  sure  to  b«  done  with  more  economy  and  more 
despatch. 

j)ec.  21. — The  cause  came  on  again  to-day. 

The  Altomtji-General  asked  that  the  investment 
might  be  in  Old  East  India  Stock. 

Selayn,  Q.C.  opposed,  and  contended  that  the  Legis- 
lature never  could  have  meant  to  interfere  with  the 
terms  of  a  written  contrnct. 

The  Lord  Cuakcbllob.— I  am  fnlly  impressed 
vitli  the  necessity  for  the  greatest  caution  on  the  part 
«f  the  conrt  in  eiercising  this  power.  I  can  never  be 
ready  to  listen  to  an  application  to  have  it  put  in  force 
merely  for  the  pnrpoae  of  augmenting  the  income  of 
the  tenant  for  life.  But  possibly  the  intention  of 
the  Legislature  was — at  all  events,  a  useful  purpose 
to  which  the  enactment  may  be  rendered  subservient  Is — 
that  where  the  condition  of  a  trust-fund  is  such  that 
tbe  income  of  it  in  its  present  state  of  investment 
cannot  answer  its  obligations  or  its  primary  purpose, 
the  conrt  should  then  be  ready  to  exercise  the  par- 
liamentary powers,  in  order  that  it  may  enable  the  trus- 
teea  to  perform  that  duty,  which  it  was  the  principal 
object  of  the  settlement  that  they  should  perform. 
Kow  the  circumstances  of  the  present  case  are  very 
peculiar,  but  they  appear  to  me  to  throw  npon  the 
trustees — and  if  upon  the  trustees,  then  also  npon 
the  court — the  obligation  of  exercising  every  power 
in  order  to  accomplish,  if  possible,  what  was  the 
chief  and  principal  intention,  which  probably  I  shall 
not  wrongly  designate  as  the  contract  of  the  parties — 
contract  in  the  sense  of  pecuniary  liability  it  is  not ; 
bat  it  is  that  which  Lord  Tburlow  was  in  the  habit 
of  denominating  "  the  good  faith  and  honour  "  of  the 
■ettlement.  This  lady  was  entitled  to  an  income  of 
soot  a-year,  which  was  to  arise  by  way  of  rent- 
charge  out  of  an  estate  which,  by  reason  of  antece- 
dent incumbrances,  was  inadequate  for  the  purpose. 
In  the  year  1843  (in  consequence  of  that  being  so) 
•  new  arrangement  was  made,  an  arrangement  which 
was  in  a  great  degree  for  tfae  benefit  of  the  hnsband. 
The  wife  became  a  party  to  this  arrangement  by 
contract  with  her  husband,  throngh  the  mediam  of 
the  statntory  power.  The  great  object  of  this  new 
arrangement  was  to  give  to  this  lady  some  better 
means  of  ensuring  to  her  the  SOOf.  a-year.  That 
purpose  is  distinctly  marked  in  the  recitals  of  the 
deed,  and  pervades  tbe  whole  arrangement.  Un- 
fortunately it  is  not  so  expressed  that  I  can  follow 
her  right  into  the  capital ;  but  it  is  so  stamped  on  tbe 
whole  transaction,  that  it  becomes  the  duty  of  the 
tnutees  so  to  dispose  of  their  fund  as  to  accomplish,  if 
possible,  the  chief  ead  of  tbe  whole  arrangement,  viz., 
to  secure  to  ber  tbe  payment  of  this  annuity.  Now  tbe 
powers  conveyed  to  the  trustees  by  the  settlement  were 
the  sole  powers  then  known  to  the  law.  They  had  tbe 
power  of  selecting  investments  in  Government  or  real 
Mcurities.  But  it  is  not  going  too  far  to  say  that, 
having  put  this  money  into  Government  securities, 
when  they  found  that  the  dividends  arising  therefrom 
irould  not  answer  the  primary  duty  or  object  of  the 
settlement,  it  became  a  moral  obligation  upon  them  to 
endeavour,  if  possible,  to  improve  tbeinvestmcnt  within 
tbe  limits  of  tbe  settlement.  Now,  the  Legislature,  in 
its  wisdom,  has  provided  for  a  case  of  this  nature  by 


enlarging  tbe  power  of  trustees.  For  what  purpoie- 
was  that  enlargement  of  power  given  ?  It  was  given 
no  doubt  in  the  expectation  that  the  power  in  proper 
cases  would  be  exercised.  Bnt  what  case  can  be  more 
proper  for  tbe  exercise  of  the  power  than  one  where 
you  find  tbe  chief  object  of  the  whole  trust  defeated 
altogether  by  tbe  lusufBcienoy  of  the  investment? 
Now,  matters  frequently  come  before  the  court,  in 
which  the  court  is  required  to  place  itself  in  the  situ- 
ation of  the  trustee.  I  have  been  told  correctly  that  it  i* 
tbe  duty  of  the  trustees,  and  therefore  of  the  court,  to 
consult  the  interest  of  all  parties.  I  admit  that,  if 
there  were  no  pressure  npon  me  to  act,  I  should  not  be 
indnced  to  act  merely  that  I  might  give  an  additiooil 
advantage  to  one  party  when  it  is  attended  with  tbe 
risk  of  future  injury  to  others.  But  when  I  am  in  this 
situation  of  difficulty,  that  I  cannot  fulfil  tbe  first  pur- 
pose of  tlie  trust  by  reason  of  the  inanfficiency  of  tfae 
investment,  is  it  not  a  case  in  which  I  have  a  right  to 
have  recourse  to  tbe  parliamentary  power  ?  But  then, 
with  respect  to  a  particular  stock,  which  has  beeik 
suggested,  it  is  urged  npon  me  that  the  investment  in 
it  is  exposed  almost  to  the  certainty  of  being  a  very 
short  and  merely  temporary  investment,  to  consequence 
of  the  power  given  to  the  Government  of  redeem' 
lug  East  India  Stock.  It  is  indeed  possible  that 
power  may  be  exercised,  but  it  is  by  no  means  a 
certain  thing.  It  is  a  contingency  undoubtedly  which 
I  inctir  when  I  direct,  if  I  do  direct,  that  to  be  tbe- 
investmcnt. I  am  therefore  in  this  difficulty  :  how- 
am  I  to  perpetuate  tbe  injury  done  to  the  plt^  wbicb 
is  certain,  which  is  present,  which  will  contittn*- 
dnring  her  life,  and  from  which  there  will  be  no  means 
whatever  of  escaping,  because  I  ought  not  to  incur  the- 
possible  chance  of  some  loss  being  sustained  by  tbe 
parties  who  are  to  take  after  tbe  death  of  tbe 
annuitant  ?  I  should  not  be  unwilling  to  nuke  so 
order,  and  to  incur  that  risk  falling  upon  the  parties, 
if  it  is  called  for  by  the  special  circnmatances  of  tbe 
case.  But  the  course  I  mean  to  adopt  is  this,  that 
inasmuch  as  no  immediate  benefit  will  reenlt  from 
directing  an  investment  to  be  made  to-day,  and  inaa- 
mnch  as  there  may  be  some  prospect  oi  tbe  psrtief- 
being  sincerely  desirous  to  do  what  prudence  dictsteSr 
if  they  know  what  I  mean  to  do,  if  they  do  not  dis- 
charge tbe  application,  I  shall  direct  this  matter  to- 
stand  over  till  the  second  day  of  next  term,  expretsisg. 
my  expectation  that  the  solicitors  of  tbe  sevenl 
purties  will  endeavour  to  find,  if  possible,  some  secnrity 
by  way  of  mortgage.  In  the  meantime  I  shall  expect 
that  tbeir  efiforts  will  be  sincerely  directed  to  that  ^ 
end.  If  upon  tbe  second  day  of  next  term  I  fi<xl 
that  no  progress  has  been  made,  I  shall  then  consider 
whether  tbe  difi'etence  in  the  income  between  the 
dividends  of  East  India  Stock  and  the  dividends  of 
Bank  Stock  ought  to  induce  me  to  prefer  one  to  the 
other;  and  if  I  should  be  of  that  opinion  I  shall  not 
hesitate  to  direct  the  conversion  of  this  fund  ntc- 
East  India  Stock.  Let  the  matter  stand  till  tbe 
second  day  of  next  term,  in  order  that  if  possible  some 
security  may  be  found. 

Jan.  12 — ^Tbe  matter  again  coming  on  to  day, 
The  Atlomty-Gentral  stated,  that  as  no  proposal* 
for  an  inveatment  in  mortgage  securities  had  comefiCB 
the  other  side,  the  pit.  now  prayed  his  Lordship  to 
make  an  order  for  conversion  of  the  fund  into  one  ef 
the  two  stocks  above  mentioned. 

The  Lord  Chakckllor  said  be  should  decide  a 
favour  of  East  India  Stock,  and  ordered  thein»««'- 
ment  to  be  made  accordingly ;  but  without  prejniilM  l» 
the  right  of  the  purchasers  of  the  reversion  to  lis" 
tbe  fund  restored  to  them  in  specie.  He  wo"'*' 
give  the  trustees  one  set  of  costs,  and  ni«l»  ?' 
order  as  to  the  costs  of  the  single  tnistea  v"^ 
had  taken  upon  himself  to  oppose  the  charge  <* 
investment. 
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CuwoiLL  t.  Rhodes. 


[Rolls. 


Solicitor  for  tbe  pic,  Edoard  Sliuton. 

SoUcitora  for  the  defu .,  R.  »«i  C.  B.  Hodgim ; 
Torr,  Jasuaai/  and  Tagart,  »fi,enia  for  VcuiaU  tnd 
J'urr,  Briatol;  Mead  and  Daubent/,  agents  for  Butk 
and  Saf,  Briatol. 


KOLLS  COXr&T. 

Beported  bjr  U.  ]i.  Vocxo,  Esq.,  Barrl8tcr-at-I.aw. 

Thundag,  Ifov.  26. 
CowaiLL  V.  Rhodes. 

Will— Practice— Bill  by  heir-at-laa—Ttiue  devisavit 

velnanar  action  a  law— 2b  #  26  Vict.  e.  42. 
Jlitnot  a  matter  of  eomee  noa  for  this  eoart  to 
grant  an  ieeue  at  law,  dtvitaoit  vd  non,  to  the  heir- 
at-law  of  a  tulator.     In  all  tuck  caeet  the  court 
looks  at  the  will  in  jaeilion  ;  eoiuiders  the  evidence 
on  both  tidee,  and  exerdtu  its  discretion  in  the 
matter:  for  an  heir-at-law  can  now  (^sinee  the 
25  <f  26  Vict.  c.  42)  examine  and  cross-examine 
witnesses  here,  in  open  court,  and,  if  he  chooses, 
hef'jre  a  jury, 
n'here,  therefore,   the    heir-at-law   of  an    alleged 
testator  fled  abillinlhis  court  for  &e  administra- 
tion of  his  estate  and  for  an  issue  devisavit  vel 
non,  or  an  action  at  law,  to  try  the  validilg  of  his 
will,  and  this  eourt  was  satisfied  that  the  evidence 
atrtadg  adduced  in  support  of  the  will  oulatighed 
that  which  was  brought  or  could  be  brought  against 
it: 
Meld,  that  the  bill  must  be  dismissed,  and  with  costs. 
Tbe  facts  of  this  case  were  shortly  tboM: — 
Ur.  John  Ck>wgill  died  on  tbe  1  Itb  March  1856.  The 
,plt.  Mr.  Brian  Booth  Coirgill  vas  bis  heir-at-law.  The 
<lefts.  irere  the  trustees  of  a  will,  which  they  contended 
that   Ur.    John  Gowgill    bad  duly    executed  on  the 
^5th  Uarch  1853. 

By  tbe  alleged  will  Mr.  John  CowgiU  devised  and 
bequeathed  all  bis  real  and  penonal  esute*  to  the 
-defla.  Isaac  Rhodes  and  William  Cowgill,  opon  certain 
tnuts,  after  payment  of  bis  debts  and  funeral  and 
testamentary  expenses,  to  pay  the  income  of  the  pro- 
perty to  Mr.  John  Cowgill's  wife  for  her  life,  for  the 
maintenance  of  herself  and  bis  children ;  and  after 
her  death  to  call  in  and  convert  tbe  corpus  and 
.prucipal  of  his  estates,  and  to  divide  tbe  same  equally 
among  the  children. 

Tn«  alleged  will  was  signed  by  Mr.  Jobn  CowkIU,  in 
the  presence  of,  and  was  dnly  attested  by,  Mr.  Samuel 
Bhodes,  Edward  Wilkinson  and  Sarah  Rhodes. 

Tbe  bill  prayed  a  decree  for  the  administration 
of  the  real  and  personal  estate  of  Ur.  Jobn  Cowgill ; 
-that  an  issue  devitavit  vel  non  might  be  directed  to 
b«  tried,  or  an  action  brought  at  law,  io  ascertain 
whether  tbe  alleged  will  was  a  valid  one  ;  and  that  if 
the  defts.  (tbe  trustees  of  tbe  alleged  will)  should 
improperly  muntain  the  validity  of  it,  they  might  pay 
the  costs  of  the  suit. 

The  right  of  the  pit  to  tbe  relief  he  prayed,  so  far 
-as  related  to  the  issue  devisavit  vel  non  and  tbe  action, 
<depended  entirely  upon  tbe  evidence  in  tbe  suit.  Tbe 
nature  and  effect  of  that  evidence  on  both  sides,  and  of 
Ihe  arguments,  vrill  sufficiently  appear  from  the  judg- 
tntot  of  tbe  M.  R.,  infra. 

Bobhouse,  Q.C.  and  E.  E.  Kay  appeared  for  tbe 
pit.,  and  stated  that  he  bad  not  cross-examined  the 
defts.'  witneues,  as  tbe  expense  of  so  doing  was  very 
great. 

Belwyn,  Q.C.   and   IF.  Barber  for  tbe  dtfts.  the 
trustees  of  tbe  alleged  wUL 
Griffith  for  other  parties. 
Sothouse,  .Q.C.  in  reply. 

The    foUewing    antboritias    were   cited    in    tbe 
■■acgomeot: 


Ilampdtn  v.  Hampden,  3  Br.  P.  C.  551 ; 

DaUton  V.  Coatesaorth,  1  P.  Wms.  731 ; 

Williams  y.  Williams,  ante,  p.  566. 
The  Master  of  tbe  R0LI.S. — Tbe  question  in  this 
suit  relates  to  tbe  validity  of  an  alleged  will.  The 
bill  is  filed  by  tbe  heir-at-law  of  tbe  alleged  testator, 
and  it  asks  that  an  iune  devisavit  vel  turn,  or  aii 
action  at  law,  may  be  directed  to  ascertain  whether  the 
will  is  or  is  not  a  valid  oae.  It  also  asks  for  tbe 
administration  of  tbe  testator's  estate.  It  is  by 
no  means  a  matter  of  course  now  for  this  court  to 
grant  an  issne  devisavit  vel  non  to  the  beir-at- 
law  of  a  testator.  In  tbe  case  of  WitUams  v. 
Williams,  which  was  recently  before  me,  many 
cases  npon  the  question  were  referred  to,  in  which 
this  court  has  refused  to  accede  to  such  an  application 
on  the  part  of  an  heir-at-law.  In  those  cases  tbe 
possession  of  the  will  was  traced  to  tbe  heir-at-law. 
In  Williams  v.  Williams  it  was  proved  to  have  been 
in  that  of  the  wife  of  tbe  heir-at-law.  Still,  notwith- 
standing that  the  court  will  in  all  such  cases  exercise 
its  discretion  in  tbe  matter  ;  and  it  mnstalso  be  remem- 
bered that  an  heir-at-law  can  now  have  his  witnesses 
examined,  and  he  can  cioss-examiiie  those  of  the  other 
side  hers  is  open  court,  and  if  he  thinks  proper,  before 
a  jury  here.  The  question  then  is,  whether,  if  he  does  not 
adopt  that  course,  he  is  entitled  to  an  issue  devisavit 
vel  non,  or  te  tbe  action  which  be  wishes?  In 
such  cases  as  these  everything  depends  upon  the 
evidence  in  them,  and  the  cuurt  will  always  look  at  tbe 
alleged  instrument.  As  to  that,  there  is  here  no  doubt 
that  it  was  executed  on  the  25th  March  1853.  But 
the  pit.  says  that  when  Mr.  John  Cowgill  so  executed 
tbe  will  be  was  of  unsound  mind  and  th  extremis.  That 
question  is  one  of  evidence  as  to  the  facts.  I  have 
looked  at  tbe  will  itself;  and  upon  tbe  face  of  it,  I 
am  of  opinion  that  a  more  proper  one  could  not  have 
been  made.  [His  Hononr  then  read  the  terms  of  tbe 
will  as  above  stated,  and  continued :]  It  was  executed 
on  the  25tb  March  1853,  a  day  wbieb  was  some- 
what remarkable  for  this  fact,  that  it  was  both  Lady- 
day  and  Good  Friday.  I  mention  that,  because  it  i:i, 
in  my  opinion,  of  great  assistance  to  us  in  examiniog 
and  weighing  the  accuracy  of  tbe  statements  made  by 
the  witnesses  in  the  case.  Assuming  that  the  date 
of  the  will  is  correctly  stated,  let  us  now  then 
proceed  to  consider  tbe  evidence,  and  U  so  doing 
I  will  first  take  that  which  is  addnced  in  sup- 
port of  tbe  will.  Isaac  Rhodes  is  tbe  principal  wit- 
ness as  to  that.  He  swears  that  Mr.  John  Cowgill 
bad,  for  three  weeks  before  the  will  was  executed, 
been  residing  in  deponent's  house,  in  a  state  of  weak- 
ness indeed,  but  not  arising  (as  it  was  alleged  on  the 
other  side)  from  intoxication ;  that  Mr.  Joba 
Cowgill  exiiressed  a  wub  that  bis  will  should  be 
made,  and  be  accordingly  requested  one  Loftbotise,  a 
person  who  lived  in  the  neighbourhood,  to  be  sent  for 
to  make  it.  Loftbouse  came,  prepared  tbe  will,  and 
read  the  same  over  to  the  testator,  who  bad  then  nearly 
recovered  from  bis  illness  and  was  sitting  in  a  cbair ; 
and  thereupon  tbe  testator  signed  it  in  the  presence  of 
tbe  deponent,  of  Loflhouse,  and  of  tbe  three  atte>tiMg 
witnesses  whose  names  are  subscribed  to  it.  Tlio>e 
statements  are  corroborated  by  the  evidence  of  Loft- 
bouse, of  tbe  three  attesting  witnesses  and  of  Mary 
Rhodes,  who  was  also  present'at  tbe  time  of  the  sig- 
nature of  tbe  will.  All  those  persons  and  other 
witnesses  also  state  that  there  is  no  ground  for  supposing 
that  the  deceased  at  the  time  when  he  made  his  will 
was  deranged  in  bis  mind  by  reason  of  delirium 
tremens,  or  of  any  other  cause.  I  think  there  were 
no  fewer  than  nine  witnesses,  who  all  depose  to  some 
part  or  other  of  that  side  of  tbe  case.  In  abort,  all  tbe 
witnesses  swear  to  the  due  execution  of  the  will  un  the 
day  named.  They  say,  moreover,  that  it  was  twice 
attested  and  signed.   Such  then  beiug_tbe  ease  made  in 
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nupport  of  the  alleged  will,  I  think  an/  eridenca  to 
rebut  it  ought  to  be,  and  moat  be,  of  the  most  overwhelm- 
ing character.     Well  then,  now  let  as  take  the  eTidence 
upon  which  the  will  is  impeached.    The  plt.'s  case  is, 
generally,  this :  he  sajs  that  the  da;  before  the  signa- 
ture of  the  will  Mr.  John  Cowgill  went  from  his  home 
at  Chillingworth  to  Bradford,  where  be  wns  found  in 
a  state  of  intoxic«tion ;  that  in  that  condition  he  was 
taken  to  the  house  of  Mr.  Isaac  Bhodes,  and  that  whilst 
there,  and  at  a  time   when  he   was  suSering  from 
delti-ium  tremttu,  bis  signature  to  the  will  (which  bad 
been  previously  prepared  bjr  or  nnder  the  direction  of 
Mr.  Isaac  Rhodes)  was  obtained.     In  support  of  those 
allegations  a  number  of  persons  made   affidavits   to 
prove  the  general  drunken  habits  of  Mr.  John  Cowgill ; 
and,  in  particular,  his  widow  swore  that  the  day  before 
the  signature  of  the  will  she  accompanied  her  husband 
(who  was  then  in  a  state  of  intoxication)  to  a  pnblic- 
lionse  called  "  The  Manor  Hoose,"  at  Bradford,  where 
they  met  the  defts.  Mr.  Isaac  Bhodes  and  Mr.  William 
Cowgill ;  that  she  had  to  return  to  Chillingworth  to 
attend  to  the  public-honse  kept  by  her  and  her  hus- 
band, and  to  be  with  her  children  (one  of  whom  was  an 
infant  of  tender   years) ;  that  she  left  her  husband 
with  Mr.  Isaac  Rhodes  and  Mr.  William  Cowgill,  the 
former  promising  to  take  him  home  to  his  house,  and 
to  take  care  of  him ;  that  her  husband  stayed  at  the 
bouse  of  the  deft.  Mr.  Isaac  Bhodes  over  the  following 
Friday — which  waa  Good  Friday — and  was  brought 
Iiome  on   Saturday  afternoon  in  a  cab  in  a  state  o( 
mental  derangement,  produced   by  a  severe  attack  of 
dttinum  tremeiu  ;  and  that  when  she  accompanied  her 
husband  to  Bradford  on  the  24th  March  he  was  in 
aoch  a  state  from  continued  intemperance  as  that  he 
was  not  capable  either  of  making  his  will,  or  of  doing 
«ny  act  that  required  the  exerdse  of  thought  and 
judgment.     Similar  statements  as  to  Mr.  John  Cow- 
gill's  general  habits  and  capacity  were  also  made  by 
four  of  the  children,    who   were,    it  appears,  at  the 
time  when  the  will  was  made,  of  the  respective  ages  of 
eighteen,  sixteen,  twelve  and  ten.    I  should  here  add, 
that  Mr.   Isaac   Rhodes  in  his  evidence   denies   the 
statement  of  the  widow  as  to  her  husband  having  been 
brought  to  him  the  day  before  the  will  was  signed  in 
•  state  of  intoxication,  as  stated.    Taking  then  that 
evidence    in    support  of   the    plt.'s    case,    to    what 
does    it    virtually    amount?     Only    to    this— that 
on   the  Saturday  after  the  will  was  signed,  the  de- 
ceased was  broDght  home  in  a  cab  in  a  fit  of  dttirutm 
tremeiu,  and  that  he  did  not  know  what  he  was  about. 
It  is,  however,  a  well  known  fact,  that  that  disease 
comes  on  very  rspidly,  and  he  might  well  have  known 
what  he  was  doing  on  the  Friday.     He  was  evidently 
not    in  a  bad  slate  of  mind   arising  from  delirium 
iremetu  on  the  Thursday.      The  rest    of   the    plt.'s 
evidence,  in  like  manner,  gees  to  show  the  generally 
drunken    habits    of  Mr.    John    Cowgill;   but    upon 
that  evidence,  compared  with    what  is  adduced  0.1 
the    part  of    the    defts.,    there    can,    I    think,    be 
no  doubt  bow    the  question  of  the  validity  of   the 
will  ought  to  be,  and  would  be  determioed  on  an  issue. 
The  pit.  mdeed  did  not  cross-examine  the  defts,'  wit- 
nesses, and  he  insisted  that  he  ought  to  have  bad  an 
opportunity  of  so  doing.    But  why  did  he  not  cross- 
-examine  them  ?    He  said  he  was  too  poor  to  piay  the 
expenses  of  bringing  tbem  to  town.     Still  I  think  he 
might,  if  he  had  chosen,  have  cross-examined  them  iii 
this  cause,  and  even  assuming  the  question  of  expense 
to  be  as  stated,  I  should  not,  I  think,  be  justified  in 
allowing  the  parties  to  this  suit  to  be  burdened  with 
that  expense  merely  for  the  purpose  of  cross-examining 
the  deft.'s  witnesses.    I  have  found,  from  my  own  ex- 
perience of  this  class  of  cases,  that  such  a  proceediag 
aeldom  results  in  very  much  good,     tloreover,  I  cannot 
say  that  if  I  were   to   allow  the  pit.  now  to  cross- 
•xamins  the   defts.'   witneisses   before   me,  or  in  this 


cause,  I  think  my  opinion  of  the  case  would  be  at  sS 
shaken.  Upon  the  whole,  therefore,  I  mnst  decide 
that  the  bill  in  this  suit,  so  far  as  it  aims  at  the  in* 
peacbment  of  the  will  of  Mr.  John  Cowgill,  must  b* 
dismissed,  and  with  costs. 

Solicitors  for  the  pit..  Sharp,  JacJcsoa  and  Parhr. 

Solicitors  for  the  defts.,  Ridharit  and  Waiktr. 


Tkurtday,  Dec.  3. 

CbORLET  r.  LOTBLAXD. 

Witt — CorutructioH — BmnHgaitdpttgmaUofUgaej-' 

<*  Bteame  entiUed." 
The  wordt    "  become  entitled "  mean,   prima  fatk^ 

"  etUiiied  in  poiseetim." 
A  tettator,  by  hit  will,  devited  the  T.  ettale  to  tnu- 
teet,  m  truet  for  euccetsive  tenants  for  Hjt ;  hut 
charged  it  witA  legacie*  oftmegual  amrunt  in/amur 
of  two  of  hit  grandtoni ;  tucA  i^acies  to  be  paid 
at  and  when  the  gramdtont  attained  twnntg-one,  wHk 
power  to  the  tratteti  to  advance  the  whole  or  pert 
of  the  legaeiet  for  the  benefit  of  the  legateet. 
The  will  then  provided  that  in  eate  botJt  or  either  of 
Hie  grandtoni  should  die  before  attaining  twenty 
one,  "or  m  eate  eitlier  of  them  tiould   become 
entitled,    under  the  promiioni  of  the  will,  to  « 
estate  or  interest  for  hit  life  in  ike  T.  estate,  that 
the  legaeiet  lattlg  (Aeretnie/ore  provided  for  them 
or  him  retpectioi^  {or  to  much  thereof  at  *i}ht 
not  have  been  advam^  at  Ikereinbefijre  mentiotei^ 
thould  not  be  raited  or  paid  or  pagable,  b»t  thteU 
tiak  into  the  laid  T.  estate,  whidt  Aould  IhenceferA- 
be  ditcharged  therefrom  reipe^velg." 
The  lecond  tenant  for  life  of  the  T.  estate,  «lo  W 
no    legacg    bequeathed  to    him  by  the  will,  iie^ 
living  hit  father  the  frtt  tenant  for   Kft   of  iht 
ettale.     The  tliird  tenant  for  life   of  it,  who  wep 
one  of  the  above-menlioned  grandtoni  of  the  III' 
tutor,  and  a  brother  of  the  tecond  tenant  far  &y<r 
attained  twentg-one  in  hit  father  t  lifetime: 
Held,  that  he  wot  entitled  to  hit  legacg  abtol»tJl(- 
and  to  have  it  raited  and  paid  to  him. 
The  bill  in  this  suit  was  Bled  by   a  Mr.  WilUiSt 
Pairamore  Chorley  against  the  trustees  of  the  will  01 
his  father,  and  it  prayed  that  a  legacy  of  2M.  ta^ 
be  raised  and  paid  to  the  pit. 
The  facts  of  the  case  were  shortly  these : — 
William  Chorley,  the  testator,  by  his  will  dated  the 
31st  May  18&3,  devised  a  certain  farm  and  beredits- 
ments,  called  Triscombe,  subject  to  a  charge  of  lOOOfi 
hereinafter  specified,  to  truntees  upon  trust  for  his  son 
Francis  for  life,  and  then  upon  trust  for  his  graudna 
Robert,  the  eldest  son  of  Francis,  for  life;  then  iipo» 
trust  for  the  first  and  other  sons  of  Robert  in  saecai- 
sion  in  tail  male,  and  in  default  of  such  issue,  spo> 
trust  for  hu  grandson  William  Parramore,  the  secead 
son  of  Francis,  for  life ;  then  upon  tnut  for  the  first 
and  other  sons  of  William  in  tail  male,  and  in  definlt- 
of  such  issue  upon  trust  for  his  grandson  Francis,  w 
third  son  of  the  aforesaid  Francis  for  life ;  and  thai 
upon  trust  for  the  first  and  other  sons  of  Frsnds  1* 
tail  male,  with  divers  other  trusts  over  in  remainder. 
The  trusts  of  the  lOOOi  charged  upon  Triwombe  wB» 
as  to  the  sum  of  250/.,  part  thereof,  to  apply  u*' 
income  for  the  maintenance  and  edncation  of  'J* 
testator's  grandson  William  until  he  should  attain  tb» 
age  of  twenty-one,  and  when  and  so  soon  as  he  •bf'l'* 
attain  that  age,  upon  trust  by  the  mortgage  of  Trv 
combe  (in  case  the  250/.  should  not  have  been  toona 
raised)  to  raise  the  same,  and  pay  it  to  WiUism  np'^ 
his  attaining  the  age  of  twenty-one  years.    An*  •• 
to  the  sum  of  750t,  residue  of  the  aforesaid  sum  « 
1000/.  and  the   interest   thereof,  the  trusts  w«»  'T 
same  as  the  foregoing,  bnt  declared  in  fsrour  o»  l^ 
,tesUtor's  grandson  Francis.    The  trustees  h»d  P«*" 
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to  ftppi;  tbe  whole  or  luij  Mrt  of  sacb  I«g«cie<  of 
850h  nnd  7S0(.  for  tba  odvancement  of  William  and 
FniDoia,  beforo  their  legacies  became  rested.  The  will 
tben  contained  tbe  fallowing proriso : "  Pronded  also,  and 
I  hereby  will  and  declare,  that  in  ease  both  or  either  of 
them  my  said  grandsons  William  Parramort  Cborley 
and  Francis  Chorle;  the  younger  shall  die  before  at- 
taining the  laid  af;e  of  twenty-one  yean,  or  in  case 
either  of  them  shall  become  entitled,  under  the  provisions 
of  this  my  will,  to  an  estate  or  interest  for  his  life 
in  the  said  farm  and  hereditaments  called  Triscomke, 
then  and  in  either  of  such  OTents,  and  immediately 
thereupon,  the  legacies  or  legacy  lastly  hereinbefore  pro- 
Tided  for  them  or  him  respectively,  or  so  much  of  such 
legacies  respectively  as  may  net  have  been  paid  nnder 
the  power  of  advancement  lastly  hereinbefore  con- 
tained, shall  not  be  raised  or  paid  or  payable,  but  shall 
•ink  into  the  said  farm  and  hereditaments  called  Tris- 
eombe,  which  shall  thenceforth  be  discharged  therefrom 
respectively."  No  legacy  was  beqaeathed  to  the  tes- 
tator's grandson  Robert. 

The  testator  died  in  April  I8S7 ;  and  on  his  death 
his  son  Francis  entered  into  possession  of  Trincombe. 
Robert  died  in  June  1858,  a  bachelor,  leaving  William 
Parramore  Chorley  entitled  to  Triscombe,  ta  tenant  for 
life  in  remainder,  snbjeet  to  the  lifs-estata  therein  of 
hu  father. 

William  Parramore  Chorley  attained  the  age  of 
twenty-one  years,  and  instituted  this  suit  for  the 
before-mentioned  purpose. 

Tbe  decision  of  the  case  rested  npqn  the  oonstmction 
of  the  above-stated  proviso, 

T.  H.  Ttrrttt  appeared  for  the  pit,  and  contended 
that,  a*  be  had  attained  the  age  of  twenty-one  years 
during  the  lifetime  of  the  existing  tenant  for  life  of 
Triscombe,  that  was  to  say,  "  before  the  pit.  had  be- 
come entitled,  nnder  the  provisions  of  the  will,  to  an 
aetate  or  intereat  for  his  life  in  Triscombe,"  be  was 
entitled  to  the  legacy  of  250/.  absolutely. 

W,  Ji.  Janet,  Q.C.  and  Rowcliffe  appeared  for  the 
trustees,  and  insisted  that  tbe  general  intention  ap- 
parent on  the  face  ef  tbe  will  showed  that  tbe  testator 
meant,  if  either  a  aeoond  or  third  son  of  Francis  should 
become  entitled  in  possession  to  tbe  farm  and  heredita- 
inents  called  Triscombe,  such  second  or  third  son  so 
becoming  entitled  was  not  to  hare  the  legacy.  That 
riew  was  supported  by  tbe  fact  of  no  legacy  havuig 
been  bequeathed  to  Robert,  who  was  the  eldeat  son  of 
Francis  and,  at  the  death  of  the  testator,  the  first 
tenant  for  life  in  remainder  of  Triscombe.  They  cited, 
WOubrti  T.  Jonet,  2  K.  &  J.  684. 

Lotudak  appeared  for  Francis  Chorley,  tbe  tenant 
for  life  of  Triscombe. 

T.  B.  TerrM  in  reply. 

The  Hastbb  of  tbe  Rolls.— The  question  in 
this  case  is,  whether  tbe  pit.  is  entitled  to  hare  a 
legacy  of  2501.,  beqaeathed  to  him  by  his  grandfather, 
rnisod  and  paid  out  of  a  farm  and  hereditaments  called 
Triscombe  7  The  question  arises  from  a  proriso  in  the 
rrill  of  Mr.  William  Chorley,  who  died  in  1857.  By 
the  will  Triscombe  was  devised  npon  certun  trusts  as 
follows :  [His  Hononr  referred  to  tbe  derise  of  Tris- 
combe, as  abore  stated.]  Tbe  trostees  were  empowered 
to  advance  the  legacies.  Then  followed  tbe  proviso 
vrbich  has  created  the  doubt  in  this  case.  [His  Honour 
read  it,  as  above  stated,  and  continued  :J  Now,  no 
doabt,  jirnndyacte  the  words  "  become  entitled  "  mean 
become  entitled  In  possession ;  but  then  it  was  said 
the  general  intention  apparent  on  tbe  face  of  the  will 
coabradicted  that ;  especially  because  the  will  excluded 
Robert,  the  eldest  son  of  Francis  Chorley  (the  first 
tenant  for  life  of  Triscombe),  firom  any  pecuniary  benefit 
under  tbe  will,  giving  him  only  a  life-interest  in 
remainder  in  the  devised  estate.  I  mntt  say,  however, 
that  I  cannot  arrive  at  that  conclusion.  It  is  tme  that 
there  is  no  legacy  given  to  Robert ;  but  tbe  legaciei  to 


the  other  two  grandsons  are  not  equal,  and  are  given 
to  them  at  twenty-one,  with  a  power  to  the  trustees 
to  advance  for  their  benefit  either  tbe  whole  or  any 
part  of  their  legacies.  I  am  of  opinion  that  the  words 
of  the  proviso  must  be  read  in  their  ordinary  and  common 
sense,  and  that  therefore  the  expression  "  become 
entitled  "  means  "  become  entitled  in  possession,"  and 
I  will  make  a  declaration  that  the  pit.  is  entitled  to 
have  his  legacy  raised  and  paid  accordingly. 

Solicitor  for  the  pit.,  Beutnrd, 

Solicitors  for  the  defts.,  Gregory  and  RoucKffa. 

Wcdntiday,  Dee.  16. 

Cboxoii  p.  Leybb. 

Practiet — Infant — Dtertt  for  immediate  fareclosyre 

abtolute  against. 
Where  mortgaged  property  mu  clearlif  not  wortk  th« 

monry  advanced  upon  it,  the  Court,  at  the  hearing  of 

afortclomre  suit,  made  an  immediate  decree  for 

forecloture  abtolute  against  the  infant  heir  of  th0 

mortgagor,    the    mortgagee    paying    the    infaiU'$ 

cotti. 

This  was  a  motion  for  a  decree.  The  suit  was  • 
foreclosure  one,  by  the  mortgagee  agaitiat  tbe  widow 
and  the  infant  heir  of  tbe  mortgagor.  Tbe  mortgaged 
property  was  clearly  not  worth  the  amount  advanced 
upon  it. 

Everitt  appeared  for  the  pit.,  and  after  referring  to 
the  evidence  as  to  the  vslue  of  the  property,  said  it 
would  be  nseless  to  attempt  a  sale  of  it.  The  pit. 
was  ready  and  willing  to  pay  the  costs  of  the  infant 
heir,  as  between  solicitor  and  client,  and  as  the  widow 
consented  to  the  decree  now  moved  for,  and  it  woald 
be  for  tbe  infant's  benefit,  he  asked  for  an  immediate 
foreclosure  decree  absolute  sgainst  the  infant  deft. : 
Seten  on  Decrees,  685. 

F.  C.  J.  MUlar,  for  the  defts.,  did  net  oppose  the 
motion. 

The  Mastbb  of  the  Bolls.— I  think  the  evidence 
is  sufiicient.  Tbe  pit.  undertaking  to  pay  the  infant's 
costs,  and  the  widow  not  opposing,  the  decree  may  be 
made.  It  must  state  that  it  is  for  the  benefit  of  the 
infant ;  according  to  the  form  mentioned  in  Seton  on 
Decrees. 

Solicitor  for  all  parties,  Hammond. 

Friday,  Dee.  18. 
Re  Hobshbad. 
The  Defence  Ad  1848  ((Ae  5  #  6  Vict.  e.  94),  t.  96; 
(is  38  ^  23   Viet.  e.  21,  s.  8 ;  and  the  Drfene« 
Act  I860  {the  23  #  84  Vict.  e.  112),  tt.  20  tmd 
21 — Fund  w  eour^~  Petition — Payment   to    Irvt- 
tete— Service  of  petition. 
Where  the  Secretary  of  Slate  for  War  had  paid 
money  into  court  fur  lands  taken  by  him,  under  the 
povers  and  for  the  purposes  of  the  Drfence  Act  1860, 
the  Court,  on  the  petition  of  the  trustees  of  a  compli' 
catedwiU  under  tehieh  the  hnds  had  been  originaUg 
held,  ordered  payment  of  the  money  to  them ;  and 
tcithout  service  of  the  petition  upon  the  Secretary  of 
Stale  for  War. 

Mrs.  Elizabeth  Honhead,  by  her  will,  dated  in  1846, 
charged  certain  real  estates  in  Devonshire  with  sums 
amonniing  in  all  to  upwards  of  13,500/.  in  favour  of 
a  mortgHgee,  and  of  some  of  her  children  and  grand- 
children ;  and  directed  those  suras  to  be  raised  in  a 
partlcnlar  manner,  and  at  certain  specified  times.  She 
also  charged  the  property  with  a  life  annuity  of  lOOL 
for  a  daughter,  and  a  like  annuity  of  50/.  for  a  son, 
to  be  paid  as  in  the  will  was  also  mentioned.  She 
declsred  that  those  sums 'and  annuities  should  be 
primary  charges  upon  the  estates,  which  she  then  duly 
appointed  to  trustees  for  a  term  of  2000  years  upon 
the  trusts  declared  by  her  will.    She  then  appointed 

Digitized  by  LjOOQIC 


£98 


THE  LAW  REPORTER. 


|ToL9. 


RoLi^.]     Manaoeb  of  BniTisii  PacviDusT  Life,  &c.  Assuramck  Society  v.  Nobtom.      [V.C.  K. 


certain  other  rail  estates  in  the  same  county  to  the 
same  truafees  for  a  term  of  2500  years,  as  an  aaxiliary 
fund  for  the  payment  0/  the  aforesaid  charges.  Subject 
to  tbubo  two  terms,  trusts  and  charges,  all  the  estates 
were  devised  to  P.  A.  Morahead  for  life,  with  re- 
mainder to  his  sons  SQCceuively  in  tail  male,  with 
divers  reiiininders  over.  The  will  contained  full  powers 
l<ir  tlic  trustees  to  sell  the  estates,  and  to  give  receipts 
for  t\:i;  )>ui cliase-monej. 

TIk'  lolutrix  diedwitboal  having  leToked  or  altered 
her  will. 

Under  the  powers  conferred  by  the  Defence  Act 
1860  upon  the  Secretary  of  State  for  War,  be  bad 
recently  taken  a  portion  of  the  estates  which  formed 
tlie  auxiliary  fund  for  the  payment  of  the  various 
charges  continaed  and  created  by  the  will,  and  bad 
paid  into  coart  a  sum  of  25,000^.,  with  interest,  and 
30^  for  costs  as  the  porchase  and  compensation 
moneys  for  the  property  taken  by  him. 

The  trustees  of  the  terms  of  2000  years  and  2.500 
years,  the  tenant  for  life,  and  the  first  tenant  in  tail 
of  the  estates  (who  was  on  infant),  now  presented  a 
petition  praying  that  the  whole  of  the  funds  in  couit 
might  be  paid  out  to  the  trustees,  npon  the  trusts  of 
Mrs.  Morsbead's  will.  The  petition  bad  not  been 
served  upon  any  one. 

Two  questions  were  raised  in  the  case:  the  first. 
Whether  it  was  necessary  to  serve  the  Secretary  of 
State  for  War  with  the  petition  ?  and  the  second, 

Whether  the  whole  funds  could  be  paid  to  the 
trustees? 

The  answers  to  those  questions  depended  upon  the 
construction  of  the  following  statutes  and  clauses  of 
them: 

By  the  Defence  Act  1842  (5  &  6  Viat.  c.  94), 
8.  26,  amended  by  the  22  &  23  Vict.  e.  21,  s.  6, 
tbe  Court  of  Ch.  is  empowered  "  to  make  and  pro- 
nounce such  orders  and  directions  for  paying  the  said 
money  or  any  part  of  the  same,  or  for  placing  out  such 
part  thereof  as  shall  be  principal  in  the  public  funds  or 
upon  Government  or  real  securities,  and  for  payment  of 
the  dividends  or  interest  thereof,  er  any  part  thereof, 
to  tbe  respective  persons  entitled  to  receive  tlie 
same,  or  for  laying  out  tbe  principal  or  any  part 
thereof  in  the  purchase  of  other  lands  or  hereditaments 
to  be  conveyed  and  settled  to,  for  and  upon  tbe  same 
uses,  trusts,  intents,  or  purposes  as  tbe  said  messuages, 
buildings,  castles,  forts,  lines,  or  other  fortifications, 
manors,  lands,  tenements,  or  hereditaments  so  pur- 
chased or  taken,  stood  settled  at  tbe  time  of  the  payment 
of  sucb  money  as  aforesaid,  or  as  near  thereto  as  tbe 
same  can  be  done,  or  otherwise  concerning  the  dispo- 
sition of  the  said  money  or  any  part  thereof,  and  the 
interest  of  tbe  same  or  any  part  thereof,  for  the 
benefit  of  tbe  person  and  persons  entitled  to  and  in- 
terested in  the  same  respectively,  or  for  appointing 
any  person  or  persons  to  be  a  trustee  or  tmsiees  for 
•11  or  for  any  of  sncb  purposes  as  tbe  said  court  shall 
think  jast  and  reasonable." 

By  the  23  &  24  Vict  c.  112.  s.  20,  it  u 
provided  (winter  alia)  "that  any  compensation  pay- 
able for  or  in  respect  of  any  lands  or  any  interest 
therein  taken  from  or  boldeu  by  any  corporation  or 
person  not  having  independently  of  this  Act  and  the 
Defence  Act  1842  (as  amended  as  aforesaid)  power  to 
agree  as  to  the  amount  of  such  compensation,  or  to  sell 
and  convey  such  lands  or  sncb  interest,  shall  be  paid 
and  applied  in  manner  by  the  sections  numbered 
twenty-five  to  thirty  of  the  Defence  Act  1842  (and 
with  regard  to  Englaad),  as  amended  by  the  22  &  23 
Vict.  0.  21,  s.  8  (above  mentioned),  as  if  the  said 
sections  expressly  extended  to  the  said  compensation : 
And  by  sect.  21  of  tb»  same  statnte,  it  is  pro- 
fided  that,  where  any  compensation  is  required  to 
be  paid  into  the  Bank  of  England  or  Ireland  under 
that  Act,  there  shall  be  added  thereto  a  sum  of  30/.  as 


an  equivalent  for  the  expenses  consequent  upon  tacli 
payment,  and  upon  such  compensation,  with  such  ad- 
ditional sum  (which  shall  be  deemed  part  of  sacli 
compensation),  being  so  paid,  tbe  said  Secretary  of 
State  shall  be  discharged  from  all  liability  in  respect 
thereof,  and  the  Court  of  Ch.  may  allot  t«  an; 
tenant  for  life,  or  for  any  other  partial  or 
qualified  estate,  in  respect  of  any  expenses  of  invest- 
ment incurred  by  him,  any  portion  of  such  compenu- 
tion  which  the  court  may  deem  just." 

Selm/n,  Q.C.  and  Romcliffe  appeared  for  the  peti- 
tioners, and  relied  upon  tbe  Defence  Act  1860,  s.  21, 
as  an  authority  to  show  that  service  of  the  petitiiw 
npon  tlie  Secretary  of  State  for  War  was  nnnscessuy. 
They  also  stated  that  Stuart,  V.C,  and  Wood,  V.& 
had  taken  that  view  in  chambers. 

The  Master  of  the  Rolls.— I  think  that  it  is  sot 
necessary  to  serve  the  Secretary  of  State  with  the 
petition. 

Stbeyn,  Q.C.  then  relied  upon  the  Defence  Act  IS42, 
s.  26,  to  show  that  the  court  had  jurisdiction  to  order 
the  fond  to  be  paid  out  to  the  trustees.  The  expensa 
of  distributing  the  fund,  if  left  in  court,  would  be  veir 
great,  in  consequence  of  the  various  charges  ifti 
directions  as  to  it  which  the  testatrix  had  inserted  ia 
her  will ;  but,  as  the  trustees  were  appointed  by  h«, 
and  with  full  powers  to  act  under  the  will,  the  court 
would  not  object  to  their  having  the  administration  of 
tbe  fund. 

Dtc.  18.— The  Master  of  the  R0LI.S,  having  taken 
dme  t«  consider  the  second  question,  and  to  awftr 
with  the  other  ju'iges  thereupon,  said  : — Mr.  Selwyn,  I 
have  made  inquiries  in  this  case  with  respect  to  tbt 
jurisdiction  of  this  court  under  the  Defence  Acts,  ssi 
I  have  myself  carefully  examined  those  Acts.  I  caniwt 
find  that  the  predse  case  which  is  now  before  me  liat 
yet  arisen  in  any  other  branches  of  tbe  court;  but  I 
am  inclined  to  think  that  the  order  should  be  m>ii> 
npon  the  petition.  [Selwyn,  Q.C.  cited  Re  SadUr't 
Will  (Wood,  V.C,  27th  June  1863),  not  reportwi.] 
Upon  the  authority  of  that  case,  Mr.  Selwyn,  you  mtj 
take  your  order. 

Solicitors :  Gregory  and  Royxlife. 


V.  C.  KINDERSLEY'S  COTniT. 

Reported  by  Joshva  METCAvnc  and  G.  T.  Euwabm,  E#3»> 
Bairistera-at-Law. 

Nov.  24  and  25. 
TBb  Official  Manager  of  thb  British  Pw 
vinERT    LiFB   ADD  FiRB    AssuBAXCE  Soasrr 

V.  KORTON  AMD  0TREB8. 
Mortgage  bg  compang  to  dirtetor — Re/aading  fj- 

ment  out  of  court. 

Where  a  muuite  of  a  general  meeting  of  thardoldtn 

of  a  company  elated  gmeraUg  that  the  ffOK"' 

position  of  the  company  had  been  laid  te/bn  (« 

meeting  by  its  solicitor,  the  court  re/used  U>  i»/» 

from  that  ttatement  alone  that  the  meeting  hadgin* 

suck  a  sanction  to  a  mortgage  to  one  of  its  dirtd"* 

of  moneys  due  to  the  compaiy,  as  is  necetvrh 

under  the  29rt  section  0/  7  ^  8   Vict.cUO.u 

establish  the  validUy  of  a  (roiuoclion  of  that  mtvt. 

The  court,  however,  refused  to  order  the  rtpn- 

senlativu  of  the  mortgagee  to  refund  ahat  *od 

boen  reoeived  under  the  security,  but  decided  tM 

the  winding-t^  Kxu  the  proper  prooeedtug  to  "^ 

with  that  question. 

The  court  has  no  juriscUction  to  mate  an  order  t»  oss 

suit  for  the  payment  out  of  court  of  a  stm  ofaontl 

paid  into  the  credit  of  another  suit 

This  was  a  biU  filed  by  tbe  official  manager  of  ws 

British   Provident  Life  and  Fire  Assuraaee  Soa^ 

against  William  Hebeler  Norton,  Mary  Jones,  m«» 

and  Joseph  Hudson,  the  two  latter  bouig  the  a"*" 
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tor  and  exNDtriz  of  John  Jones,  deceued,  acd  the 
object  of  the  suit  wns  to  set  uide  certain  deeds,  being 
a  mortgage,  and  a  deed  of  trust  made  by  the  sociek/ 
to  John  Jones,  who  had  been  one  of  its  directors,  and 
also  to  obtain  the  repajment  of  the  snmof  1673^  St.  id. 
t«ceiTed  bj  his  executors  under  those  deeds,  and  the 
transfer  to  the  pit.  of  a  snm  of  20691.  12s.  lid.  then 
in  conrt  standing  to  the  credit  of  a  suit  instituted  bj 
Korton,  who  was  Jones's  trostee,  to  enforce  the  same 
mortgage  secnritj. 

By  an  agreement,  dated  the  8th  March  I8S9,  the 
British  Prondent  Life  and  Fire  Assurance  Society 
(which  had  been  distulved,  and  was  then  being  wound- 
np),  and  the  British  Nation  Life  Assurance  Association 
mutnully  covenanted  and  agreed  that  the  life  assu- 
rance, life  endowment  assurance,  and  life  annuity 
business  and>  the  life  and  endowment  policies  and  all 
premiums  and  payments  to  accrue  and  be  made  thereon 
together  with  the  agents,  agencies,  life  branches  and 
connections  and  the  goodwill  of  the  sud  society  should, 
with  the  registered  name  and  title  thereof,  so  far  as 
the  same  conld  be  legally  and  practically  effected,  be 
assigned  and  transferred  to  the  said  association  on  and 
firom  the  31st  March  then  next. 

The  aangnment  and  transfer  of  the  bnsiness  of  the 
•ociety  to  the  association,  according  to  the  terms  and 
conditions  of  the  agreement,  was  duly  ratified  and 
coofirmed  by  two  extraordinary  general  meetings  of 
the  loetety  and  association,  respectirely  held  on  the 
13th  March  1859,  and  the  23rd  of  the  same  month. 

On  the  7th  Nor.  1859  John  Jones,  being  then  a 
director  of  the  society,  paid  to  one  R.  B.  Oakley  the 
asm  of  lOOOA  at  the  request  and  on  behalf  of  the 
society;  on  the  9tli  Feb.  1660  Jones  alsoadranced  to 
the  society  the  sum  of  2000/.  on  the  security  of  a 
bond  giT«n  by  the  association,  which  waa  afterwards 
paid  by  the  association,  and  he  concurred  with  four 
other  directors  in  making  two  joint  promistory  notes, 
for  900/.  each,  dated  7th  Kot.  1859,  payable  to 
Oakley  or  order,  one  of  these  notes  being  payable 
fborteen  months  after  date.  In  Jaly  1860  the  directors 
of  the  society  agreed  to  give  Jones  a  charge  upon  the 
moneys  payable  under  the  agreement  of  the  8th  March 
1 859,  for  the  moneys  which  had  been  then  advanced 
by  him  for  the  use  of  the  society,  and  for  further 
adraaces  to  be  made  by  him,  and  this  agreement  was 
oarried  into  effect  by  two  indentures  dated  tbs  5th 
Jnly  1860.  The  deft.  W.  H.  Norton  was  intended  to 
be  a  trustee  for  Jones  for  the  purpose  of  the  arrange- 
ment 

By  another  deed  of  even  date,  Norton  declared  him- 
self a  trustee  for  Jones  of  the  said  mortgage  security. 

On  the  13th  Feb.  1861  the  association  paid  to 
Korton  the  snm  of  16731.  5«.  3d. 

In  March  1861  the  society  wa*  woond-up  under 
an  order  of  the  conrt. 

On  the  4th  Jan.  1862  Norton  filed  a  bill  against 
the  association  and  the  society  for  moneys  due  to  him, 
and  2069f.  12$.  lid,  the  balance  due  from  the 
association  under  the  agreement  of  March  1859  was 
paid  into  conrt  by  the  association  to  the  credit  of  that 
cause  in  fnll  satisfaction  of  their  liabilities  nnder  the 
agreement  of  March  1859,  and  on  the  30th  March 
1862  a  decree  was  made  by  consent,  and  further  pro- 
ceedings in  that  snit  were  ordered  to  be  stayed. 

The  bill  in  the  present  snit  charged  that  the 
recital  of  the  adrance  of  50002.  either  by  Jones  or 
Norton  to  the  society  was  nntme ;  that  the  society  had 
DO  power,  nnder  their  deed  of  settlement  or  other- 
'wiae,  to  mortgage  their  property  for  securing  existing 
debu,  and  that  the  terms  of  the  deeds  of  5th  July 
1860neTerreceiTed  the  assent  of  a  getieral  meeting. 
The  bill  prayed  that  it  might  be  declared  that  the 
iodentores  of  the  Sth  July  I860  were  Toid,  or  at  all 
«Tents  that  they  did  not  cceate  any  Talid  charge  in 
iaToor  of  Jones  upon  the  moneys  payable  by  virtue 


of  the  agreement  of  the  8th  March  1 859,  and  that 
by  virtue  of  such  indentures  the  deft.  Norton  became 
a  trtutee  of  the  moneys  assigned  by  the  firstly  stated 
indentures  for  the  society ;  it  also  prayed  for  a 
transfer  to  the  pit  of  the  2069/.  12*.  lid,  which 
had  been  paid  into  court  in  the  former  snit,  and  a 
repayment  out  of  Jones's  assets  of  the  sum  of 
1673/.  5>.  5</.  paid  by  the  association  to  Korton  as 
Jones's  trustee,  and,  if  it  should  appear  that  the  two 
deeds  did  create  a  valid  charge,  that  thru  an  account 
might  be  taken,  and  that  the  defts.  might  be  ordered 
to  pay  the  costs  of  the  snit 

The  defts.  by  their  answers  denied  the  allegation 
that  the  5000/.  had  never  been  advanced,  and  claimed 
to  stand  as  creditors  in  respect  of  it. 

Alter  the  case  had  been  opened,  there  was  discovered, 
npon  examining  the  books  uf  the  society,  a  minute  of  a 
meeting  purporting  to  have  been  held  on  the  7th  Jan. 
1861,  at  which  the  solicitor  to  the  society  laid  beforo 
the  meeting  its  financial  position,  and  reported  that  a 
petition  to  wind-np  had  been  presented,  and  also  that 
there  was  a  proposal  for  a  compromise,  and  that,  nnleaa 
they  let  the  order  to  wind-np  go,  it  was  desirable  that 
the  sharebolders  should  respond  to  a  call  The 
minute,  however,  had  not  the  signature  of  the  chair- 
man attached  to  it 

Oibome,  Q.C.  and  E.  K.  Karilake  appeared  for  th« 
pit. 

Bmlf,  Q.C.  and  Imcton,  for  the  ezecntors,  took  no 
part  in  the  argument 

Glaue,  Q.C.  and  0.  L.  Rimdl  for  Norton. 

Osborne,  Q.C.  in  reply. 

The  following  authorities  were  referred  to : 

Teversham  v.  Cameron  Coal  CompaHj/,  3  De  6. 

&  Sm.  296 ; 
IfaUonal  Patent  Steam  Fuel  Company,  Baher't 
case,  1  Or.  &  Sm.  55 ;  1   L.  T.  Bep.  N.  S. 
526; 
Murras't  Exeeutort  case,  S  Da  O.  M.  i,  G.  746  ; 
Troupe's  case,  29  Beav.  353 ; 
Power's  case,  30  Beav.  225 ; 
Lane's  case,  ante  p.  461 ; 
Grade's  case,  8  L.  T.  Sep.  N.  S.  98 ; 
53  Geo.  3,  c.  141,  s.  4; 
Bythewood  &  Jarm.  Conv.  331. 

The  ViCE-CBAncEi.i.OB  said,  that  be  considered 
the  pit.  to  be  entitled  to  a  part  of  the  relief  which 
he  had  asked  for,  though  not  tp  the  whole  of  it  So  far 
as  related  to  the  mortgage  to  Jones  of  the  money  pay- 
able by  the  British  Nation  Association,  be  was  entitled 
by  reason  of  the  provisions  of  sect.  29  of  7  &  8  Vict 
c  110;  bnt,  on  the  other  hand,  the  court  ought  not  is 
that  suit  and  at  that  stage  of  the  question  between  the 
parties,  to  make  any  declaration  with  regard  to  th« 
1673/.  5s.  ltd.  which  had  been  actually  received  by 
Jones's  representatives.  (The  Vice-Chancellor  then 
referred  to  the  deeds  of  Jnly  1860,  and  mentioned  the 
circnmstances  nnder  which  they  had  been  executed.) 
Tliere  was  nothing  legally  wrong  in  that  transaction, 
altbongh  it  might  be  said  that  it  was  for  the  benefit  of 
Jones,  as  between  him  and  the  society,  and  beyond 
all  doubt  he  was  at  that  time,  and  continued 
till  his  death  to  be,  a  director;  and  the  29th 
section  was  express,  that  any  contract  or  dealing  be- 
tween a  director  and  the  society,  ualess  and  until  it 
had  been  sanctioned  and  confirmed  at  the  next  general 
meeting  by  the  majority  of  the  votes  of  share- 
holders present,  should  be  void.  Unless,  therefore,  there 
was  direct  or  presumptive  evidence  sufficiently  strong 
to  lead  to  the  conclusion  that  this  had  been  done,  that 
contract  would  bo  of  no  force  or  effect.  Direct  evi- 
dence there  was  none.  Was  there  sufficient  to  con- 
stitute presumptive  evidence?  It  was  said  that,  on 
the  priniiples  laid  down  by  the  L.  C.  in  Lam's  and 
Grady's  cases,  there  was  sufficient  ground  to  presume 
that  auch  sanction  had  been  given.    The  bill  alleged 
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VicKEus  V.  Bell.    Bkll  v.  Vickebs. 
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that  lbs  transaction  was  void  nnder  the  29th  section. 
Each  of   the  defts.    had  put  in  a  rolantar;  austrer, 
and  they  containod  no  suggestion  or  allusion  as  to  the 
fact  hi'iiig  thos  challenged,  bat  they  did  say  that  tliey 
vere  iurorined  that  ao  such  meeting  had  been  held  sab- 
tieqavijily.     The  cause  comiog  on,  and    the   books  of 
thi  »ui;iely  being  in  eridence,  and  there  being  no  affi- 
<l.>vii  oil  Uie  subject,  it  came  out,  for   the  first  time, 
it  nil  .1  iniiiute-bool^,  that  there  had  been  a  meeting  on 
t!ie   ITiii  Jan.  1861,  nhile  the  transaction  had  occurred 
iu  July  I86U.  This  minute  was  not  signed  by  the  chair- 
man, probably  becanse  it  was  a  mere  minute  which  could 
uot  be  signed  till  appiored  of  at  the  next  meeting,  and  no 
meeting  erer    took    place  again.    Bat  there  was   a 
minute  carefully  and  faurly  prepared,  not  a  slovenly 
entry,  and  there  was  no  mention  of  this  transaction,  or 
loan,  or  security.  The  nearest  approach  to  a  mention  of  it 
was,  that  the  solicitor  laid  before  the  meeting  the  finan- 
cial position  of  tlie  society,  and  stated  that  there  was 
a  petition  to  wind-up,  a  proposal  for  a  compromise,  &c 
and  that  unless  they  let  the  order  to  wind-up  go,  it 
was  desirable  that  the  shareholders  should  respond  to 
a,  call     Supposing,  however,  that  the  iinanciHl  state- 
ment represented  the  sums  owing,  and  the  assets  of  the 
company,  as  bis  Honour  thought  it  might  have  done, 
no   inlerence    could   be   drawn   from   tliat   fact   that 
Norton  had  lent  5000^  and  that  the  society  had  made 
an  assignment  to  him  of  all  their  interest  under  the 
agreement    of  March    1859.      To    draw    such    an 
inference  would  be  contrary  to  every  antbority  on  the 
subject.     Adopting  entirely  the  principle  laid  down  in 
Lane't  case,  there,  upon  the  facts  before  him,  the  L.  C. 
thought  there  was  sufficient  evidence  of  the  fact  that 
300/.  bad  been  paid  by  Lane,  and  annuities  purchased 
by  bim  on  the  other  side,  there  being  entries  of  such 
items  in  the  balance  sheet,  and  that  was  a  just  con- 
clusion that  these  facts  were  brought  to  the  attention 
of  the  meeting,  and  that  they  must  be  takea  to  have 
approved  of  il.     Assuming  in  the  present  case  that  the 
Ineeting   took   place,  and   that  this  was  a  complete 
minute,  only  imperfect  by  reason  of  the  omission  of  the 
signature  oi  the  chairman,  he  felt  satisfied  that  if  this 
case  hjd  come  before  the  L.  C,  after  having  decided 
as  he  had  in  Lane's  case,  upon  the  principle  there  laid 
down,  he  would   have  decided    that    in   the  present 
instance  there  was  not  sufficient  evidence  to  presume 
that  the  meeting  had  sanctioned  the  trausaction  iu 
question.     As  bis  Honour  was  of  opinion  that  the 
deed     was    within     tbt    operation    of    the    29th 
section,  and  that  it  had  not  received  the  confirma- 
tion of    a    subsequent    meeting,    be     held     it     to 
be    of   no    effect.      As    to    the    refunding    of    the 
16732.  5s.    hd.    the    court    could    make    no    such 
order.      Jones     was     entitled    to    be   paid    by    the 
society   all   that   he   had  advanced,  which   had   been 
properly  applied  to  the  purposes  of  the  society,  although 
the  mortgage-deed  could  not  stand  as  a  security  for 
the  money ;  and  he  was  entitled  to  be  repaid  the  lOOOi,, 
not  because  they  had  agreed  to  give  him   a  security, 
but  because,  if  this  transaction  had  never  existed,  he 
would  have  been  entitled  to  it.     Moreover,  the  present 
suit  was  not  the  proper  proceeding  in  nhich  to  dis- 
pose of  that  question,  because  the  proceedings  in  the 
winding-op  were  going  on,  in   nbidi  Jones,  or  those 
representing  bim,  would  be  entitled  to  the  benefit  of  all 
sums  advanced  to  the  society,  and  any  other  moneys, 
as  claims,  and  he  was  or  might  be  liable  to  oaUs,  and, 
therefore,    although   the     16732.    Ss.    id.    had  been 
received  nnder  the  deed,  it  ought  not,  in  accordance 
with  the  principle  laid  down  in  £iuber'icase,  to  be  ordered 
toberafuuded  in  the  present  stage  of  the  proceedings.  It 
was  said  that  the  call  to  be  made  was  so  large  that  it 
would  absorb  all  his  claim ;  that  might  or  might  not  be 
■0,  bat    that  matter   would   be  disposed  of  at   the 
winding-up,  and  be  knew  as  a  fact  that  Jones  bad 
advanced  iar^e  sums,  aud  that  his  representatives  bad 


received  the  1673/.  5i.  6d. ;  all  other  surmises  <m  that 
question  were  merely  speculative.  As  to  the  Aoonntaiit- 
General  transferring  the  2069/.  12s.  lid.  which  was 
in  court  in  the  other  suit,  the  court  had  no  jutisdietiot 
over  it  m  the  present  suit.  It  almost  appeared  le 
follow,  indeed,  that  the  money  belonged  to  the  o&isi 
manager,  and  it  was  competent  for  him  to  make  nek 
application  in  that  suit  as  he  might  be  advind,  v 
sumlng,  as  might  fairly  be  assumed,  that  he  was  entitled 
to  it.     The  costs  were  to  be  costs  in  the  wiodin^-np. 

Solicitors,  W.  J  Scott,   Slunner  street,   Suow-biri; 
and  Norton  and  Elam,  New-street,  Bishopsgate-stml. 


V.  C.  STTXABT'S  COTJBT. 

Ucportcd  by  3xiLjA  B.  DAVmsoir  and  Edward  Wnntoir, 
Esqrs.,  of  Lincoln' B-lnn.  Barrister&.«t-Law. 

Nov.  17,  18  md  19. 

VicKEBS  ».  Bell. 

Bell  v.  Vickbbs. 

VfUidUj/  o/gtmroHlee — Bodilg  and  vuniol  eoftatf— 

Solicitor — Executor — f'ttrty — Cottt. 
When  an  instrument  of  guarantee  vat  eigned  ijf  s 
man  mho  oat  blind  and  deaf,  but  it  wat  lAoim  tiet 
the  contents  toere/ully  lubmiUed  to  hit  contideralim 
by  pertont  around  him  who  oould  comnnmieale  leiA 
him  by  meant  of  hit  fingert }  it  afpeariKg,  fvtkir, 
that  an  alteration  vxu  made  in  the  uxtnawatis 
consequence  of  a  rational  and  properly  exprtaei 
with  of  hit,  and  the  allegation  that  the  signatrt 
had  been  obtained  by  fraud  and  misrepreieelalioe 
having  totally  failed,  the  guarantee  ttas  tfidi 
against  hit  ettale. 
Testator  having  named  four  pertont  to  be  hit  oeolm, 
tuo  only  of  them  proved  the  will,  leave  btiaf  jio* 
to  the  other  two  to  come  in  and  prove,  (he  if 
ikem,  a  toUcitor,  who  had  neither  renounced  mr 
disclaimed,  but  who  had  stated  himself  to  be  actief 
at  tolicitor  to  the  execuiort,  wat  made  a  part)  u  s 
credilort' tuiL  Hedisclaintedihetrusttbyhitauutr, 
and  maintained  that  he  was  not  a  proper  partf : 
Held,  that  if  not  a  necetiary,  he  wat  not  an  impn/fi 

party  to  the  tuit  i 

Held,  further,   inatmueh    at  the  great  bait  of  lie 

evidence  in  titpport  of  the  case  of  fraud  whieh/nU 

had  been  voluntarily  brought  forward  h/thisil^ 

on  behalf  qf  himself  and  the  other  difls.,  A^ 

although  he  had  requested  it  might  not  be  read  » 

his  behalf  at  the  hearing,  he  wat  not  rtlieeed /rem 

paying  (with  the  other  deflt.)  the  oottt  oftiesti', 

other  than  those  of  a  common  creditors'  suit. 

The  bill  in  the  first  of  tliese  suiU  was  filed  by  Vr- 

Vickera,  a  solicitor,  of   Bridgnorth,  as  a  atditer « 

CapUin  Charles    William    Bell,   late    of    EichoosJ, 

Surrey,   deceased,    for  tlie   purpoas    of   enfottiog  » 

guarantee,  dated  the  2nd  Jan.  1854,  which  was  is  l^ 

following  terms : — 

"  To  Mr.  Henry  Vicken,  Bridgnorth. 
"  In  consideration  of  your  imdertakmg  tbe  condod  « 
the  affairs  of  my  daughter's  husband,  the  Rev.  Chsto 
Edmund  Fewtrell  Wylde,  in  order  to  assist  hio  is"' 
instating  himself  and  family  in  their  former  estate  sn4 
pontion,  I,  the  undersigned,  Charloa  WilUam  BA 
guarantee  the  payment  of  your  charges  relative  t«  «" 
business  in  which  you  may  be  employed  respecting)''' 
Fewtrell  Wylde's  affah™,  provided  always  tlist  I  »»«» 
not  bo  called  on  to  pay  the  above  costs  snd  expnaes.  * 
any  part  thereof,  previously  to  the  1st  day  of  JaMUj 
1855.  And  I,  the  undersigned  Chsrles  Bimmi  ff 
bell  Wylde,  hereby  undertake  to  pay  sooh  charges.— 
Dated  this  2nd  day  of  January  1854. 

"  CiLas.  W.  Bku. 
"  C.  £.  Fewtbeix  WllBfc 
"  Witness,  Isabella  Place. 
'•  Jan.  2,  1851." 
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The  quntioo  ia  the  eaus  w«a,  whether  tliie 
Xnerantee  was  a  Yalid  ohaige  on  the  eitate  of  Captain 
UeU  for  the  sum  of  3000^  13*.  I  Id.,  being  the  amoant 
-of  the  plt.'a  costs  in  the  litigation  comprised  in  the 
KTurantee,  and  that  question  depended  on  whether 
Japtain  Bell,  at  the  time  he  executed  this  gnarantee. 
Tag  in  such  a  state  of  health  as  to  enable  him  to  enter 
uto  aoj  ralid  contract 

Captain  Bell  had  been  a  captain  in  the  service  of 
tie  Eiiat  India  Company,  and  liis  daughter  had  married 
it.  Fewtrell  Wjrlde  in  the  vear  1853.  CapUin  Bell 
'WIS  and  had  been  for  some  yexrs  previonslj  completely 
Urid  and  deaf,  but,  as  the  bill  ajleged,  was  perfectly 
-liiili  to  hold  a  ready  commnnication  with  his  wife  and 
-danfhter  by  means  of  his  flngem,  and,  as  the  bill 
alleggd,  was  perfectly  able  to  transact  business.  The 
•left*.,  on  the  other  hand,  contended  (hat  at  the  time 
he  aecnted  this  instrument  he  was  quite  nnable  to 
nnderstand  what  be  was  doing  in  conseqnence  of  an 
apoplectic  fit  which  he  had  bad  recently.  Mr.  Wylde 
-died  in  the  year  1859,  insolrent. 

The  case  made  by  the  deft,  was  substantially  set 
-forth  in  the  eighth  paragraph  of  the  anower  to  the 
-original  bilL  Mrs.  Wylde,  CapUiii  Bell's  daughter, 
deposed  as  follows :— "On  the  31st  Dec  1853,  I  and 
Charles  Wylde  were  in  the  same  room  with  Captain 
-Bell,  who  was  totally  deaf  and  blind,  and  in  a  state 
of  great  prostration  both  of  mind  and  body.  No  one 
■else  was  then  present.  I  was  in  the  habit  of  oommn- 
nicating  with  the  said  Charles  Bell  through  the 
medium  of  his  fingers,  and  upon  the  occasion  to 
which  I  am  now  alluding  the  said  Charles  Wylde 
ItaTC  me  a  memorandum  in  witing  (the  guarantee  in 
.question)  then  unsigned.  When  Charles  Wylde  ga»e 
it  to  me  he  said,  '  I  want  your  father  to  sign  this, 
t«U  him  to  do  W  I  thereupon  communicated  to 
Charles  Bell,  '  Charles  wants  you  to  sign  this  paper.' 
Charles  Bell  objected  on  the  ground  that  be  was  not 
in  a  fit  state  to  be  troubled  with  business.  Charles 
Wylde  then  said,  '  It  is  a  mere  legal  form,  read  it  to 
Jitm.'  I  then  read  the  said  guarantee  to  Charles 
Bell  through  the  medium  of  his  fingers,  who  npen  my 
«ottclndiiig  it  said,  'I  do  not  understand  it,  send  it  to 
my  soticitof.'  Charles  Wylde  thereupon  became  very 
aogiy,  and  said, '  What  nonsense,  there  is  no  occasion, 
it's  a  mere  form,  yon'll  never  hear  any  more  ahont 
it.'  At  the  request  of  Charles  Wylde,  I  communicated 
-what  he  had  to  Charles  Bell,  who  thereupon  signed 
the  guarantee,  saying  at  the  same  time,  'Well, 
•Charles,  I  sign  it  because  yon  ask  me,  and  yon  say 
J  shall  hear  nothing  more  abont  it,  but  I  don't  know 
what  I  am  signing,'  or  to  that  effect.  The  aforesaid 
-communications  from  me  to  the  said  Charles  Bell 
were  efi°eoted  by  the  means  hereinbefore  mentioned." 
Ia  paragraph  13,  Mrs.  Wylde  deposed  that  Captain 
Bell  did  not  comprehend  the  meaning  of  the  said 
^^narantae  when  read  over,  and  as  evidence  thereof 
abe  sud  it  was  the  habit  of  Captain  Bell  to  repeat 
with  his  mouth  the  words  communicated  through  the 
xnediom  of  bis  fingers,  bat  he  did  not  do  so  on  this 


Another  part  of  the  ease  arose  in  this  way.  Capt. 
B«U  died  in  March  1857,  having  by  bis  will  and 
codicil  appointed  as  bis  trustees  and  executors  bis 
widow  Elisabeth  Bell,  the  Rer.  William  Brown,  Robert 
Smith,  oi  Richmond,  solicitor,  and  his  daughter  Mrs 
Wylde.  The  wUl  was  proved  by  Mrs.  Bell  and  Mrs. 
Wylde  only,  power  being  reserved  to  Mr.  Brown  and 
Mr.  Smith  to  come  in  and  prove.  The  original  bill 
was  filed  against  Mrs.  Bell  and  Mrs.  Wylde,  and  also 
■gainst  Smith,  alleging  that  he  had  acted  as  executor. 

Mr.  Smith,  in  partnership  with  hie  son,  was  the 
solicitor  of  Capt.  Bell.  After  Capt.  Bell's  death,  Mrs. 
Wyhie  informed  Mr.  Smith  that  her  father  had  signed 
-some  paper,  and  his  firm,  upon  bearing  of  it,  wrote  to 
Alls  plt.'s  solicitor,  on  the  26th  Nov.  1858,   to  this 


effect : — "  Mrs.  Bell  informs  us  that  the  ondertaking 
was  obtained  by  fraud  and  misrepresentation,  and  was 
never  read  over  or  explained  to  him  (the  testator),  h« 
being  completely  deaf  and  blind,  as  yon  know,  and  at 
the  time  of  signing  it  slowly  recovering  from  a  fit  of 
apoplexy,"  By  his  answer  Mr.  Smith  denied  that  bo 
had  ever  acted  as  execntor  or  trustee.  He  admitted 
that  his  firm  wrote  to  the  plt.'s  solicitor  on  the  7tlt 
April  1857  as  follows :— "  Dear  Sir,— The  executor* 
of  the  will  of  the  lata  Capt.  Bell  are  bis  widow  and 
daughter  and  one  Mr.  Robert  Smith.  The  will  has 
been  proved,  but  we  have  not  yet  received  the  probate. 
We  act  for  the  execntors."  Mr.  Smith  had  not  re- 
nounced probate,  or  duclaimed  by  deed;  but  by  bis 
answer  he  dischumed  all  the  tmsta  of  the  wQL  By  s 
voluntary  affidavit  he  supported  the  case  of  fraud  and 
misrepresentation.  (See  the  obserrations  in  bis 
Honour's  judgment  below.) 

The  cross-suit  wss  filed  by  Mrs.  Bell  and  Mis.  Wyld* 
against  Mr.  Vickera,  to  have  the  guarantee  given  np  to 
be  cancelled. 

MaUa$,  Q.C.,  Greenf,  Q.C.  and  £.  F.  Smili  ap> 
peared  for  the  pit    They  cited 

Lout  V.  MUfe,  I  Wm.  BL  365 ; 

Cummiiu  v.  Cummau,  3  J.  &  Lat  64,  91 ; 

Long  V  Sgrntt,  3  Hagg.  771 ; 

20  &  21  Vict  0.  77,  s.  64. 
Bacon,  Q.C.  and  £/>eed  ware  for  the  defU.  Mrs. 
Bell  and  Mrs.  Wylde. — The  pointa  are,  first,  whether 
he  was  competaot  to  transact  matters  of  business  nuctt 
as  this;  and,  secondly,  if  competent,  whether  the 
document  was  properly  explained  to  him,  and  he  in- 
tended to  bind  himself  by  it  They  discUimed  the  cass 
of  fraud  aad  misrepresentation  made  against  the  pit., 
but  denied  that  he  wss  in  a  competent  state  of  mind. 
It  was  further  contended  that  t^  this  guarantee,  enp- 
posing  it,  for  argument's  sake,  to  be  good,  the  testator 
only  undertook  :te  pay  the  debU  already  contracted  by 
Mr.  Wylde.  At  that  time  no  bill  of  cosM  had  been 
delivered  to  Wylde  or  his  solicitor,  and  no  liability  liad, 
in  fact,  been  incurred.  Ko  bill  had  ever  been  delivered 
to  Wylde,  and  this  failure  to  comply  with  the  requisi- 
tion of  the  Attorneys  and  Solicitors  Act,  sect  37,  wsa 
fatal  to  the  pit's  claim. 
Ihvca  appeared  for  Mr.  Smith.    He  referred  to 

Dgion  v.  Mori-it,  1  Hare,  413; 

Daviet  v.  WiUiavu,  1  Sim.  5 ; 

StricUand  v.  Sirickland,  12  Sim.  463, 
and  contended  that  he  was  sot  only  not  a  necessary, 
but  not  a  proper  party,  inasmuch  as  he  hail  neither 
acted  in  the  trusts,  nor  received  asseU:  he  desired  to 
be  permitted  to  put  in  no  evidence;  and  asked  to  ha 
dismissed  with  eosto. 

The  Vice- Chancbllob.— The  question  in  this 
cause  is,  whether  the  pit  has  shown  himself  to  bo 
entitled  to  relief  as  pit  in  a  creditor's  suit,  against  the 
legal  personal  representatives  of  ths  testator  Captain 
Bell.  The  pit's  claim  against  the  estate  is  upon  an 
instrument  of  guarantee  dated  the  2nd  Jan.  1854. 
From  the  contenta  of  that  instrument,  if  proved  as  a 
valil  instrament,  the  pit's  right  to  a  decree  would  be 
perfectly  clear.  He  comes  upon  that  instrument 
seeking  relief ;  and  if  the  instinment  were  proved  to 
be  a  valid  instrument,  the  relief  to  which  he  would 
obviously  be  entitled  would  be  in  the  shape  of  a  decla- 
ration that  he  is  entitled  to  the  benefit  of  that  instra- 
ment as  against  the  estate  of  the  testator.  The 
great  length  of  time  consumed  in  the  hearing  of  this 
causa  has  been  occasioned  by  the  defence  set  np  by  the 
defts.,  the  execntors  of  the  testator,  who  have  insisted 
that  the  instrament  was  an  invalid  instmiDent ;  that  it 
was  obtained  by  fraud  and  misrepresentation  :  and 
that  it  was  executed  by  the  testator  at  a  time  when  be 
was  incapable  of  transacUng  or  understanding  matters 
of  bnsineas.  A  great  dsal  of  evidence  has  been  laid 
before  the  court  en  that  snbject,  and  the  itsolt  of  ik 
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is,  that  the  caw  of  frand,  misrapresentatiou  and 
incupacitj  totally  fails,  and  fails  upon  docnmentary 
eTidence  created  by  one  of  tbs  defts.  herself.  The 
sort  of  case  made  as  to  the  incapacity  was,  that  it  was 
an  incapacity  proceeding  from  disease,  beginning 
Kith  an  apoplectic  or  epileptic  seizure — for  it 
is  called  both— on  the  18th  Not.  1853,  which  is 
■aid  to  have  continued  till  the  anbsequent  munth  of 
Murch.  The  eridenc*  is  clear  as  to  the  apoplectic 
seizure;  bnt  as  to  the  seizure  hsTing  occaisioned  a 
degree  of  mental  incapacity,  which  existed  at  the  time 
when  this  instrument  is  said  to  hsTe  been  executed,  the 
evidence  totally  fails.  There  is  abundant  evidence  to 
allow  that,  before  the  time  when  the  document  was 
executed,  at  or  about  the  very  day  on  which  it  was 
executed,  and  during  a  whole  month  and  more  after- 
wards, those  very  persons  who  oome  forward  now — 
some  as  defts.,  some  as  witnesses — concDrred  in  trans- 
actions of  business  with  tbe  testator,  which  wholly 
falsify  the  pretence  of  incapacity  sat  up  on  the 
pleadings,  and  totally  falsify  the  pretence  of  frauii 
and  mbrepresentation  in  the  sense  in  which  that 
dslenoe  is  put  npoD  the  files  of  tbe  court.  That  there 
has  been  foul  irand  and  misrepresentation  in  this  case 
is  perfectly  clear.  Tbe  sitiution  of  the  testator  was 
■iogular.  He  was  blind  and  deaf  to  a  degree  which 
required  a  mode  of  commnnication  to  be  adopted  with 
him  by  means  of  bis  lingers  through  persons  aoons- 
tomed  to  oommonicate  with  him  in  that  manner. 
This  obviously  exposed  the  testator  to  have  frauds 
committed  upon  lum,  and  imposed  ipon  those  who 
conducted  his  affairs  an  extraordinary  duty  in  the  way 
of  honesty  and  caution.  The  person  who  piincipally 
oommnnicated  with  the  testator  on  matters  of  business 
■ma  his  daaghter,  Mrs.  Wylde,  one  of  the  defts.  Of 
lier  sk'dl  and  the  testator'a  confidence  in  her  skill,  and 
of  the  decisive  proof  of  the  testator's  capacity  to  under- 
stand what  was  so  commnnieated  to  bim,  there  is 
abundant  evidence.  A  letter  of  the  1  Ith  Dec.,  in  the 
handwriting  of  Mrs.  Wylde,  affords  imfragable  evidence, 
from  the  intrinaio  contents  of  tbe  letter,  joined  with  the 
other  evidence  in  the  cause,  that  this  instrument  of 
goarantte  was  submitted  to  the  testator's  consideration, 
that  be  wished  an  alteration  made  in  it,  and  that  the 
alteration  was  so  made  in  consequence  of  the  rational 
and  proper  wish  of  tbe  testator.  Having  been  so 
made,  it  is  no  part  of  tbe  case  of  tbe  defts.  that  the 
testator  did  not  sign  the  instroment.  Their  case  is, 
that  frand  and  misrepresentation  were  used  to  obtain 
his  signature.  It  is  needless  to  trace  the  question  of 
fraud  and  misrepresentation  any  further  than  as 
applies  to  the  question  to  be  dedded  in  this  cause. 
I  liavs  already  said  that  it  totally  fails ;  and  failing, 
tb«  pit.  is  entitled  to  a  declaration  to  the  effect  that,  as 
against  the  estate  of  the  testator,  be  is  entitled  to  the 
benefit  of  this  ioatriunent,  and  that  most  be  followed 
by  tbe  usual  decree  in  •  creditor's  snit  One  of  tbe 
defts.,  Mr.  Robert  Smith,  the  confidential  solidtor  of 
the  testator,  who  seems  to  have  prepared,  and  whose 
■on  and  clerk  attested  the  execution,  of  the  testator'a 
will  in  which  Mr.  Smith  is  named  as  an  executor, 
is  juned  ss  a  oo-deft.  in  this  soit  The  will  has 
been  proved  by  the  widow  and  the  daughter  of  the 
testator  only;  power  having  been  reserved  to  Mr. 
Smith  and  another  gentleman,  who  is  not  made  a  deft., 
to  come  in  and  prove.  There  can  be  no  donbt  that, 
for  certain  purposes,  probate  enures  for  the  benefit 
of  all  the  executors.  Mr.  Smith's  counsel  has  argued, 
'and  cited  anthorities  to  show,  that  Mr.  Smith  was 
aot  a  necessary  party,  and  that  he  is  not  a  proper 
party  to  the  suit.  In  order  to  jadge  of  the  question 
as  to  whether  or  not  he  is  a  proper  party,  tbe  principle 
on  which  it  is  to  be  viewed  is  perfectly  plain.  At  any 
moment  Mr.  Smith  may  come  in  and  claim  that 
probate,  the  right  to  which  has  been  reserved  to  him 
by  the  decree  of  the  Frobate  Ckiort.  If  he  had  come 


in  and  proved,  and  had  not  been  made  a  party  to  tbe 
suit,  the  proper   decree  to  be  made  against  tbe  repi*- 
sentatives  of  tbe  testator — giving  against  bis  estate 
the  benefit  of  tbisgnarantee — ^woold  have  been  a  deerw 
made  in  the  absence  of  Mr.  Smith,  without  hearing 
what  Mr.  Smith  would  have  had  to  urge  upon  it,  and 
would  have  raised  a  question  whether  be  were  htnai 
by  it  at  alL     It  is  one  thing  to  say  that  an  ezccntor 
who  has  not  proved  is  not  a  necessary  party  to  a  suit; 
it  is  quite  another  thing  to  say  that  be  is  not  a  propr 
party.    That  is  one  view  of  the  aspect  of  the  case  ■ 
to  Mr.  Smith  being  a  party,  and  as  to  the  effect  of  liie 
decree  as  entitling  tbe  pit.  to  relief  against  Mr.  Smib 
in  his  character  of  executor   named  in  the  wiB,  nd 
with  an  inchoate  right.     The  question  of  Mr.  Snitb 
being  n  necessary  party  must  be  judged  of  by  tbe  alhgs- 
tions  in  the  bill,  by  what  appears  upon  tbe  pleadings. ud 
by  the  evidence  in  the  cause.    Another  view  of  the  cue- 
which  most  be  taken  is  this.    Tbe  bill  avers  that  Hr. 
Smith   has   scted  as   executor  and  trustee.     I  tiimk 
there  is  no   specific   averment  that  he   has  possoaed 
himself  of  assets,  but  the  averment  that  he  has  Kttd 
as  executor  and  trustee  is   an   averment  capable  of 
proof.     It  has  been  laid  down  by  the  greatest  judges 
that  a  very  slight    act    ia  sofficient  to   show   tit 
acceptance  of  the  offios  of  exeentor.    In  the  ptaent 
case,  tbe  averment  being  that  he  baa  acted  as  executor, 
anything  tending  to  show  that  he  baa  possessed  him- 
seUf  of  assets  or  intermeddled  with  the  afiairs  of  tl» 
testator  would  be  enongb,  when  shown,  to  jnstiiy  tbe 
pit.  in  requiring  the  court   to  make  a  decree  wliidi, 
binding  Mr.  Smith  as  an  executor  as  to  tbe  validity  of 
this  document,  would  make  it  impossible  for  him,  while 
tbe  decree  was  unreversed,  to  qoestion  that  dscne  » 
binding  npon  him  as  executor.    The  inquiry  ss  t» 
what  the  nature   of  bis  conduct  has  been  woold  be 
jnstified  by  very  small  circnmstanoes.     Hearing  tbat 
amongst  other  documents  there  was  tbe  banker's  ben 
of  tbe  executors,  I  asked  to  see  it.    I  find  in  it  u 
entry  of  money  coming  from  the  hands  of  Mr.  Soitli- 
That  must  be  assets.      No  donbt  Mr.   Drooe  bis 
offered  at  the  bar  a  verbal  explanation  of  tbat ;  bit  tli* 
question  is,  whether,  if  the  pit.  has  made  bim  a  d<ft. 
and  the  pit.  asks  a  decree,  the   court    is  justified  is 
shutting  out  from  tbe  pit.  tbe  means  of  investigitisg 
tbe    nature    of   that  transaction   of  which  a  verbal 
explanation  has  been  given.     My  opinion  is,  upon  tha 
whole,  tbat,  in  this  case,  where  Mr.  Smith's  right  to 
come  in  to  prove  has  been  preserved  by  tbe  very  deote 
which  grants  the  probate,  where  the  evidence  sbon 
tbat  the  firm  of  which  he  was  a  partner,  being  asked  «>- 
name  the  executors,  said  that  hs  was  an  eseciitofi 
it  would  be  much  too  strong  a  thing  for  tbe  court  •* 
say  tbat  Mr.  Smith  is  to   be  treated  as  a  person  in- 
properly  made  a  deft.,  because  there  is  not  yet  foil  ud 
distinct  evidence  as  to  what  he  has  done  in  tbe  «>T 
of  dealing  with  the  property  of  the  testator,  in  ent^ 
of  his  dealing  with  which  is  found  in  the  txecntorJ 
pass-book.     Therefore  I  cannot  come  to  the  coEeln«i»'' 
tbat  Mr.  Smith  has  been  improperly  made  a  fV}'' 
this  suit ;  nor  can  I  dismiss  the  bill  against  him  "Uli 
costs,  as  his  connsel  has  urged.     Tbe  costs  are  u< 
material  consideration.     In  this  case  great  expense  bo 
been  occasioned  by  voluminous  evidence  taken  nei*^ 
sarily  at  a  great  expenditure  of  money,  and  prodn'*' 
before  tha  court  at  a  great  consumption  of  the  f^ 
time,  and  I  find  Mr.  Smith  an  active  person  m  ticng 
tbat  evidence.     I  fled  tbat  the  evidence  «u  taken  "p 
behalf  of  aU  the  defts.,  including  him,  snd  I  «>■«« 
properly  so  taken  under  tbe  circumstances  of  tbe  »«• 
I  also  find  that  he,  not  by  deposition  bnt  by  ™''°^ 
affidavit,  comes  forward  as  the  champion  of  ^~'^t 
of  frand  and  misrepresentation,   which  has  ■'••'''. 
tbink,  fraudulently  brought  forward.     It  i»  •  ""T 
which,  not  only  does  the  proof  of  tbe  frsnd  j^''  "t^ 
representation  fail^  not  only  it  it  disproved  b}  ' 
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vnentary  eriilenee  noder  the  hand  of  on«  of  thoM  who 
make  it;  ^Dt  it  bu  been  brought  before  the 
court  bj  the  Tolontar;  affidatit  of  Ur.  Smith, 
wbieb  baa  been  made  evidence  ia  the  cause. 
Ta  hia  affidavit  of  tbe  2ad  May  he  sajs:  "Al- 
thoogb  mj  said  letter  was  addressed  to  the  said 
-<harles  William  Bell,  I  knew  at  tbe  time  that,  in  oon- 
•qoence  ot  bis  infirmitj  and  bis  then  recent  illness,  he 
'Mas  not  in  a  condition  to  transact  matters  of  business." 
Tiis  is  said  b;  tbe  solicitor  ithn  continued  corresponding 
vih  the  testator  on  matters  of  business,  and  a  few  days 
aferwards  received  bis  cheque  for  1800^.  Some  one 
mat  pa;  the  costs  of  tbls  litigation,  and  all  that  I 
ban  to  consider  is,  whether  tbe  two  first-named  defts^ 
the  vidow  and  the  daughter,  should  alone  bear  tbe 
costs^  or  whether  Mr.  Smith,  tbe  executor,  who  is  made 
a  deft,  to  tbe  cause,  and  who  has  had  the  evidence 
takec  on  hij  behalf,  as  well  as  of  tbe  others,  should  not 
share  the  burden  of  them,  although  be  has  made  an 
attempt  to  repadiate  the  evidence  at  tbe  bar,  and  begs 
it  niajr  be  said  that  he  has  not  read  it,  arter  it  has  been 
all  read  to  the  court  as  token  on  bis  behalf.  I  cannot  in 
conscience  relieve  this  gentleman  from  the  costs  of  this 
aait,  and  the  decree  will  be  for  all  the  defts.  to  pay  the 
costs  of  tbe  snit,  or  rather  all  tbe  costs  of  the  salt 
-except  so  far  as  it  is  a  common  creditors'  snIt. 
The  cross-biU  will  be  dismissed  with  costs.  I  have 
aot  come  to  the  conclusion  that  Mr.  Smitli  should 
■p»j  tbe  costs  wiihont  feeling  that,  as  solicitor,  his 
situatbn  waa  one  that  eminently  required  the  con- 
sideration of  the  court.  But  I  have  eodeavonred 
to  explain  why  I  think,  after  giving  all  due  con- 
aideration  to  the  arcomstanoes  in  which  the  solicitor 
was  placed,  his  conduct  has  not  been  such  as  to  enable 
me  to  say  that  he  should  not  bear  the  costs  of  the  suit. 
The  declaration  will  be  according  to  the  first  paragraph 
■of  the  prayer  of  the  amended  bill,  and  then  there  will 
be  the  common  decree  in  a  creditors'  suit. 

Solicitor,  John  PASpot,  agent  for   Viekert,  Bridg- 
north ;  for  the  defts.,  Kemp$on  and  Trollopt. 


V.  0.  WOOD'S  OOXTST. 

Bepoited  by  Vf.  H.  Biinnrr  and  Eowasd  Llotd,  Esqn., 
BaiTlsten-at-Law. 


Tkurtd(^,  Dec.  10. 
Walsh  AM  v.  Stainton. 
Practice — Production  of  documents — Report  of 
accountant — Privileged  comnunicalioat. 
^U  commmueatione  betueen  the  solicitor,  or  a  perion 
acting  pro  hie  vice  at  hit  oUrk,  and  the  client,  in 
the  courte  of  and  with  reference  to  the  suit,  are 
privileged,  dnd  generallg  aU  documaUi  which  might 
expoie  to  the  opposite  parlg  the  courte  of  defence 
intended  to  be  taken. 
3'htrefart  the  court  u)ill  not  order  the  production  of 
draft*  of  pleadiagi  and  brief*  uied  by  counsel,  or 
of  a  report  qf  an  accountant  acting   under  the 
direction  qf  the  tolidtor  of  the  party  to  a  suit, 
containing  extract*  from,  and   comment*  on,  ac- 
oountt. 

This  was  a  summons,  adjeumed  into  court,  for  the 
production  of  oertam  documents  in  tbe  suit,  consisting 
of,  first,  drafts  of  pleadings,  affidavits,  &e. ;  secondly, 
briefs  of  counsel  osad  by  them  in  the  progress  of  the 
suit;  thirdly,  a  report  prepared  by  an  accountant 
ooder  the  direction  of  the  solicitor  from  the  books  of 
the  Catron  Company,  defts.  in  tbe  suit.  The  facts  of 
tlie  case  will  be  found  at  length  in  the  report  of  the 
argninsnts  upon  demurrer  (8  L.  T.  Rep.  N.  S.  633.) 
It  may  be  remembered  that  the  object  of  the  bill  was 
to  recover  from  the  representatives  of  H.  Stainton, 
forty  shares  in  tbe  Carron  Company,  upon  an  allegation 
that  they    had  been  fraudulently  purchased  by  him. 


The  Carron  Company  and  their  manager,  W.  Dawsou, 
had  been  made  defts,  as  claiming  a  lien  on  thesa 
shares,  and  as  refusing  to  assent  to  the  transfer  of  them 
to  tbe  pit. 

On  the  summons  for  tbe  production  of  doonments 
the  pit.  bad  amongst  other  things  required  to  look  into 
the  acconnts  of  the  company  for  the  purpose  of  ascer- 
taining "  tbe  snms  improperly  withdrawn  "  from  the 
capital  by  H.  Stainton.  In  the  coarse  of  the  proceed- 
ings on  tbe  summons  Dawson  put  in  an  affidavit 
setting  forth  those  documents  which  be  declined  to 
produce,  as  to  some  of  them,  on  the  ground  that  they 
were  confidential  communications  between  tbe  agents 
of  tbe  company  and  their  legal  advisers,  and  as  to 
others,  as  having  been  "  confidentially  prepared  on 
behalf  of  the  company  by  their  legal  advisers,  or  under 
their  direction,  as  to  part  of  such  commuoicationa  and 
documents,  for  the  purposes  of  litigation  then  sub- 
sisting between  the  company  and  tbe  representatives 
of  H.  Stainton  with  reference  to  tbe  frauds  of  H. 
Stainton  "  which  were  in  question  in  the  present  suit. 

Giffard,  Q.C.  and  Eddi*,  tor  the  pit,  contended 
that  they  woiUd  have  been  entitled  to  see  the  books  of 
the  company,  and  that,  as  to  tbe  report  of  the 
accountant  and  the  extracts  made  by  him,  there  was 
nothing  to  show  that  they  were  intended  to  form  tha 
basis  of  the  deft.'s  case,  or  if  they  were  so,  that  they 
were  actually  or  by  implication  tbe  work  of  the 
solidtor.    They  cited 

The  London  Gaslight  Company  i.  The  Vettry 
of  Chelsea,  6  Jnr.  N.  S.  469  ;  3  L.  T.  Rep. 
N.  S.  217. 

Laftne  v.  FaBcland  Islands  Company,  4  E. 
&  J.  34; 
RoU,  Q.C.  and  Cotton  maintained  that  the  docu- 
ments under  the  third  bead  (as  to  which  alone  there 
was  any  serious  contention)  were  prepared  by  a 
person  acting  as  agent  for,  and  therefore  whose  com- 
munications were  equally  privileged  as  those  of  a 
solicitor;  assuming  this,  if  they  were  merely  extracts 
of  certain  items  from  the  accounts,  their  collection  and 
juxtaposition  would  give  a  key  to  the  defence  ;  but 
they  were  more  than  this,  viz.,  extracts  with  tbe  com- 
ments of  the  privileged  agent,  and  might  so  be  com- 
pared to  the  notes  of  evidence  intended  to  be  prof- 
fered in  an  action.    They  referred  to 

Curling  r.  Perriag,  2  My.  &  K.  390 ; 

Steele  v.  Stewart,  1  Pbill.  471. 
Giffard,  in  reply,  urged  that  tbe  ontis  lay  on  tbs 
defts.  to  show  that  these  communications  were  privi- 
leged, and  that  their  affidavit  on  the  sommons  bad  not 
done  this. 

Tbe  Viob-CrascbUiOB  lud,  that  the  principle  in 
this  case  was  very  well  defined,  that  where  work  was 
to  he  done  not  immediately  within  tbe  province  of  a 
solicitor,  he  might  employ  an  expert,  in  this  case  aa 
accountant,  tbe  result  of  whose  labonrs  would  be  as 
mneh  privileged  as  those  of  tbe  solicitor  himself ;  in 
such  a  case  the  expert  was,  pro  hie  vice,  the  clerk  of 
tbe  solicitor.  It  was  necessary,  therefore,  only  to  look 
at  the  affidavit  in  snpport  of  the  objection,  and  to  sea 
that  it  corresponded  to  the  description  sf  the  documents 
in  the  schedule.  As  to  tbe  drafts  of  pleadings,  their 
substance  bad  been  published  in  the  cause — the 
matter  contained  in  them  was  open  to  any  one  to 
inspect — but  to  produce  the  drafts  themselves  with  the 
alteratioiu  made  in  the  coarse  of  their  preparation 
would  indicate  the  course  of  defence  intended  to  ba 
taken,  and  so  far  they  were  privileged  communications. 
As  to  comisel's  briefs,  so  far  as  they  were  copies  of 
the  proceedings,  they  were  also  open  to  inspection ;  but 
as  to  the  observations  intended  for  counsel's  use,  and 
theur  marjinal  notes,  and  even  interlineations,  tending 
to  point  out  those  parts  of  tbe  case  on  which  the  deft, 
might  rely,  those  also  onght  to  be  protected.  As  to 
the  documents  under  the  third  head,  tbe  eases  dted 


Digitized  by 


Google 


604 


THE  LAW  REPORTER. 


rVol.  9. 


V.C.  W.] 


GoOBRICKB  V.  Taylok. 


[V.C.  w. 


{Sitele  T.  Sleuart  and  Curling  v.  Ptrrinj)  fully  «np- 
ported  tbe  propoutton  tbut  locb  docomenta,  wlien 
prepared  bj  the  agent  of  a  aolicitor,  were  entitled  to 
tbe  same  protection  as  when  prepared  bj  tbe  aolicitor 
bimadf,  and  that,  as  between  the  solicitor  or  other 
legal  adrisen,  there  most  be  a  perfect  liberty  of 
communication.  Here  it  was  sworn  that  the  report  of 
tlie  accountant  was  to  serve  as  part  of  tbe  instructions 
for  tbe  answer;  it  was  only  necessary  to  swear  generally 
tlmt  the  document  was  of  a  nature  to  be  privileged, 
and  for  tbe  court  to  find,  upon  looking  at  the  schedule, 
as  it  was  entitled  to  do,  that  it  bore  out  the  statements 
in  evidence.  He  thought  that  this  was  the  case  here, 
and  that  therefore  this  Utter  class  of  documents  was 
entitled  to  protection.  If  tbe  general  rule  were  not 
maintained,  it  would  be  impossible  to  have  that  free 
oommnnicaiion  between  parties  and  their  legal  advisers 
which  was  essential  to  the  conduct  of  a  suit,  for  such 
communications  could  not  be  carried  on  orally 
thrungbont,  and  there  would  be  a  continual  nn- 
ceriainty,  to  tbe  prvjudioe  of  the  party,  as  to  what 
was  privileged  and  what  was  not.  The  order,  there- 
fore, would  be,  that  none  of  these  documents  be  pro- 
duced, except  such  briefs  of  counsel  of  which  no 
accoont  was  given  elsewhere,  and  in  such,  excluding 
all  notes,  instructions,  or  obeervations. 

Solicitors  for  pit,  Tatham  and  Proctor. 

Soliciton  for  defta.,  FrethfiM  and  Nemaan. 

Die.  9,9  and  11. 

GOODBICKK  V.  TATLOB. 

Bakhn^t — Act  of  bankruptcg — AttignmtiU  of 

trader' t  property— Fraud. 

JSiorilg  b^ora  commitlmg  a  formal  act  of  ianJe- 

mptcg,  a  trader  ntortgagod  to  bttnker$  Ae  house  m 

fohich  ke  carried  on  Aw  butiaett,  tloek-in-lrade  and 

furniture  therein  of  tery  email  value,  and  book- 

deble,  about  100'.,  «  a  stcurilg  for  paj/ment  of 

1050/.,  with  power  ofeale  after  seven  days'  default. 

Be  was  at  the  same  time  liable  as  a  surety  for  an 

insolaentfam  to  the  extent  ofSlOOOl: 
Beld,  that  such  mortgage  was  an  act  of  bmkruptey, 

being  substantially  an  assignment  of  all  the  trader's 

ataUabte  assets,  and  void  as  against  the  assignees 

under  the  bankruptcy. 

This  was  a  bill  filed  by  the  assignees  of  a  bankrupt, 
Tlios.  Wilson,  a  saddler,  at  Claverley,  in  Shropshire, 
praying  that  a  mortgage  made  by  l^m  shortly  before 
his  bankmptcy  might  be  set  aside  and  decUied  void 
as  against  the  assignees. 

Thos.  Wilson  was  declared  bankmpt  on  the  6th 
July  1861. 

On  the  previous  30tb  April  1861,  nnder  pressure 
of  threats  on  the  part  of  John  Wilson,  a  creditor,  he 
bad  entered  into  an  agreement  whereby  he  was  to  exe- 
cute a  Bortgage  of  a  freehold  house  in  which  he  then 
lived  and  carried  on  bia  bnsiaess  to  secure  debts  owing 
to  said  John  Wilson,  and  to  one  Taylor,  another  cre- 
ditor, from  a  firm  of  Perry  and  Wilson,  who,  it  subse- 
quently turned  oat,  were  insolvent.  It  was  thereby 
stipulated  that  the  mortgage-deed  should  contain  "  all 
the  asual  clauses  and  covenants "  and  "  a  power  of 
■ale." 

On  the  6th  May  he  executed  such  mortgage  to  John 
Wilson  and  Taylor  by  assignment  of  his  said  house  to 
them,  which  was  alleged  to  be  of  the  value  of  about 
9002.,  upon  trust  to  permit  tbe  bankmpt  to  occupy  it 
until  default,  and  if  be  should  make  default  for  seven 
days  in  payment  of  principal  and  interest,  to  sell. 

The  other  material  facts  of  the  case  are  folly  stated 
in  tbe  V.  C.'s  judgment. 

Sir  B.  Cairns,  Q.  0.  and  E.  K.  Karslake,  for  the 
pits.,  the  assignees,  contended  that  tbe  bankmpt 
•  secuted  the  conveyance  voluntarily,  and    to   secnra 


a  debt  for  which  he  was  not  in  fact  luble;  ui 
secondly,  that  tbe  mortgage  wiis  an  assignment  of 
the  whole  of  the  bankmpt's  property,  so  as  to  dinble 
him  from  further  carrying  on  his  busuess  as  a  tisdei 
They  cited 

Ex  parte  Bailey,  3  De  G.  H.  &  O.  534  ; 

Ex  parte  Bland,  6  De  G.  M.  &  0.  756; 

Sanger  v.  Wilkius,  19  Beav.  626; 

Carr  r.  Burdiss,  1  C.  H.  &  B.  443. 
Salt,  q.  C.  and  G.  W.  Coll,  tor  tbe  defls.,  the  » 
presentatires  of  John  Wilson  (who  had  died  after  tki 
tiling  of  the  bill),  oootended  that  the  assignment  «■ 
not  voluntary,  but  executed  nnder  legal  prennre,  tri 
that  it  did  not  convey  tbe  whole  of  the  stoek-u-mdik 
book-debts,  &e.    Tbey  cited 

Twynifs  case,   3    Bep.  83 ;  s.  e.  1  Smitt'i  L 
Cas.  19  ; 

Banaatyne  v.  Leader,  10  Sim.  350; 

Van  Castell  v.  Booker,  2  Ex.  Sep.  691 ; 

Bartshome  v.  Sladdtn,  8  Boa.  &  P.  582; 

Brown  v.  Kimpton,  19  L.  J.,  N.  S.,  159, C.  F.r 

Johnson  V.  Fessenmeyer,  25  Beav.  88  ;  s-coa 
appeal,  3  De  G.  &  Jo.  13. 
Karilake,  in  reply,  referrvd  to 

Smith  V.  Cfaman,  2  EL  &  B.  35. 
The  Vick-Charceixab  said  : — This  bill  is  &4  bf 
the  assignees  of  a  bankmpt,  Thomas  Wilson,  to  in 
aside  a  certain  security  which  was  taken  by  tbi  btt 
den.  Jehn  Wilson,  and  by  the  present  deft  Mr. 
Taylor,  upon  a  oonriderable  portion  of  the  pnpeit;  <f 
tbe  bankmpt  It  i<  aooght  to  be  set  aside  nadir  tk» 
67th  clause  of  tbe  B.  A.,  wbioh  elanse,  as  ii  «tB 
known,  branches  out  into  two  distinct  priadpht  i> 
investigations  of  this  description,  namely,  m  thi  oae 
case  in  which  there  is  an  assignment  of  a  part  onl;  of 
tbe  bankmpt's  property  made  volantarily,  and  I  co- 
not  say  without  pmanre,  bot  made  volnntsrilf— 
offered  as  it  were  by  bim  spontaneously— m  wbet 
case,  nltbongb  it  be  only  a  portion  of  bis  ynfutj 
that  is  dealt  with,  yet  it  cornea  within  tbe  profiaM 
of  tbe  Act  as  being  a  fraudulent  praferenceofapii" 
tioular  character.  The  other  branch  of  the  east  ii, 
where  substantially  the  whole  of  bia  satate  sod  efWt 
is  parted  with,  so  that  tbe  necessary  conseqanea 
is  immediate  bankmptcy,  if  the  assignment  or  iabf 
with  the  property  be  sustained.  I  befoi«  expreeicd  uf 
opinion  upon  t  he  question  as  to  the  first  branch  of  tbacaHi 
because  it  did  appear  to  me  that  tbe  svideoci  n> 
much  too  strong  for  the  parties  here  to  costniil  fa  > 
noment  that  there  had  not  been  pressure,  and  fOr 
sure  of  tbe  strongest  description,  with  refeienoe  t»<^ 
obtaining  of  this  security.  Therefor*  I  do  not  tab 
this  species  of  fraud  entirely  into  considantitB; 
but  the  much  more  serious  question  in  thia  t" 
was,  whether  or  not  tbe  security  coold  poaaUr 
stand,  regard  being  had  to  what  the  asaignmait  ii,  "i 
its  necessary  operation  on  the  condition  of  tbe  beat 
rapt  as  to  the  farther  carrying  on  of  his  trade.  Oo* 
must  not  be  misled  in  cases  of  this  kind  by  aaup* 
tions  of  general  principle  with  regard  to  what  msff 
may  not  be  tbe  case  when  such  snd  snch  a  secnntx  * 
taken  from  a  bankmpt  Tbe  case  is  one  dtpen&f 
upon  its  particular  cireimistancea,  and  ttose  cuts"* 
stances  have  to  be  made  the  subject  of  conaideial^ 
Tbe  only  principle  which  I  need  refer  to  as  estsbli^ 
is  this,  that  if  there  is  what  Lord  MansSeU  niut 
powerfully  called,  in  bis  peculiar  language,  "aBas«i{f 
ment  of  the  man's  solvency,"  thtn  he  holds  it » 
be  within  tbe  operation  of  the  bankrupt  lar,  »' 
yon  have  to  see  whether,  when  yon  t»l»  •'  ^ 
of  his  estate,  be  is  solvent  or  net ;  "*  ^ 
whether  it  is  an  assignment  «f  his  trsde  »•» 
makes  it  impoaaibl*  that  be  could  cany  ■  ^ 
bnainesa  if  this  security  were  carried  into  efet  'f* 
Mansfield  illnstrates  it  by  saymg  "when  he  v*f» 
tbe  whole  of  his  foniituT*,"  that  «u  ooa  <»^  * 
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ca«es    iUottratiog    his   obaenration,  ind    that     Ter; 
ilxss    of    ciM    did    occur    in    odo   of    tbt    cases 
nferred    to    bj  tba   liOrds   Justices,  in  their  jadg- 
nent   in  Jtt  Bailtg  (namely  tba  early  case,  Puutr 
T.    Walker,    in    Mao.  Sc  6r.),  where    an  innkeeper 
asagned  the  whole  of  his  forcitore,  bat  did  not  assign 
liis  stock-in-trade,  liqnors,  &&,  Or  book-debts.     There 
tfa«  judge  directed  the  jarj  at  the  trial  that  this,  in  his 
jadtment,  would  amount  to   an   act  of  bankruptcy. 
That  was  not  affirmed  or  disaffirmed  at  the  subsequent 
bearbg,  but  it  does  not  appear  to  hare  been  dispnted  or 
qoanelled  with,  the  furniture  being  io  that  case  a  part  of 
the  st3ck-in-trade  necessarilr;  as  an  innkeeper  he  could 
not,  of  cooise,  carry  on  his  business  with  unfurnished 
rooms.     Now  tba  case  may  be  brought  to  a  simple 
statement  on  the  nndisputed  facts  and  the  consideration 
of  what  the  circumstances  really  are,  when  one  has 
to  consider  whether  it  was  probable  in  any  way,   or 
«ren  poesible,  for  this  man,  if  this  security  had  been 
carried  into  full  effect,  at  any  time  to  hare  continued 
for  one  instant  in  his  business.    The  case  is  this :  be 
originally  owes  nothing  himself ;  bnt  nnfortnoataly  for 
bim,  he  lias  a  son  who  becomes  considerably  embar- 
Tssaed  in  trade,  and  at  the  early  period  of  this  history 
the  son  had  borrowed  money  of  bis  bankers  from  time 
to  time.    It  appears  that  in  1860  there  was  as  much 
as  2000L  due  to  the  bankers.  Sir  Frands  Goodricke 
and  Co.,  and  the  mode  of  dealing  with  that  200<». 
was,  that  tba  bankrupt's  son  John  Evans  Wilson  and 
Thomas  Farmer  Perry  and  John  Perry  (the  father  of 
Thomas  Fanner  Perry)  and  the  bankrupt,  all  of  them 
made  a  joint  and  several  promissory  note  for  2000{. 
That  note  was  from  time  to  time  renewed,  and  at  the 
date  of  the  assignment  in  question  there  was  a  current 
note  of  the  13th  March  1861  then  running  for  20001. 
payable  at  three  months,  and  which  would  thetafore 
become    due  in    the   middle  of  June.    The  assign- 
ment   which    I    have    to    consider    was    made    in 
April    of    the    same    year,    1861.    This    being  the 
atoation    of    these    four    persons,    of    courae    the 
bankrupt  was  liable  npon  the  note  for  the  20002^  as 
principal,  and  not  merely  as  surety.    As  between  him- 
aelf  and  his  son,  he  was  snrety  no  doubt ;   bat,  as 
between  himself  and  the  creditors,  he  was  liable   as 
prindpat  for  the  whole  debt  of  2000J:    Then  the  next 
thing  we  6nd  in  the  transaction  is  this :  as  regards  the 
deceased  John  Wilson  a   debt  of  4i0l.  was  alleged, 
which  was  on  these  terms.    He  had  a  jomt  and  several 
note  from  Perry  and  John  Evans  Wilson  and  Perry's 
father  f»r  an  advance  of  400fL,  and  he  subsequently 
obtained  the  baokmpt's  signature  to  that  note.     The 
question  has  been  made,  whether  that  was  a  valid  or  an 
invalid  transaction,  or  whether  it  constitnted,  or  did 
not  constitute,  a  good  debt.     For  the  present  purpose 
I  assume  it  to  be  a  good  debt.     Then,  be  having  that 
debt  of  400f:,  and  Taylor  having  also  a  good  debt  of 
650<.  in  respect  of  certain  timber  which  had  been  sold, 
Taylor  being  the  agent  to  Davenport,  and  having  sold 
Davenport's  timber,  and  baring  made  himself  responsible 
to  Davenport,  and  so  having  become  the  creditor  of  the 
firm  of  Perry  and  Wilson,  Taylor  obuins  a  note  which 
is  ooly  a  note  from  Perry  and  Wilson,  and  I  think  the 
father  of  Perry,  but  not  the  bankmpt    In  that  state 
of  circumstances  it  comes  to  the  knowledge  of  Taylor 
and  of  John  Wilson  that  Perry  and  Wilson  are  in  very 
bad  drcumstances,  and  it  appears  that  they  afterwards 
become  bankrupts  also.     [The  V.C.  here  read  parts  of 
the  evidence  establiihing  this  fact]  Kow  we  have  it  that 
both  Taylor  and  Wilson  well  knew  that  Peny  and  Wilson 
were  largely  embarrassed,  that  many  writs  were  ont 
agunst  them,  that  they  had  given  accommodation  bills, 
that  tbey  had  become  burdened  with  the  \OQOL  which 
they  bad  borrowed,  and  that  they  had  become  liable 
for  3000A  more  to  their  bankers,  knowing  what  the 
state  of  Perry  and  Wilson  was,  and  knowing  that  they 
«wed  this  aOOOt  to  Holyoake  and  Co.,  they  proceed 


to  give  the  security  in  question.  [The  V.  0.  her» 
read  passages  from  the  deft.'s  snswer  to  show  that 
it  was  very  obvious  that  they  did  know  thas» 
embarrassments.]  Now  the  circumstances  which  ar» 
known  are  these  :  It  is  known  that  tbs  bsnkmpt  waa- 
liable  npon  a  joint  and  severs!  promissory  nota 
of  Perry  and  WiUon  and  Perry.  Of  Perry,  th» 
father's,  solvency  there  is  no  evidence  one  way  or  th» 
other.  Nobody  has  suggested  that  he  was  solvent  or 
likely  to  pay  anything  at  all.  As  to  Perry  and 
Wilson  it  was  perfectly  well  known  to  Messrs.  Taylor 
and  John  Wilson  that  tbey  were  ambarrassed,  that 
they  had  these  writs  out  against  them,  and  that  they 
could  not  make  this  payment ;  who  then  could  7* 
Tliere  remained  only  the  bankrupt  upon  whon> 
the  note  must  inevitably  come.  They  were  aware  of 
the  fact  that  it  must  become  due  in  two  months  from  that 
time ;  and  therefore  one  part  of  the  argument  of  tha- 
deft.'s  counsel  fails  entirely  in  the  way  in  which  it  waa- 
put.  He  said:  "Here  is  a  man  simply  giving  security — 
it  is  not  for  a  debt  that  he  originally  owes  himself  r 
then'  an  othen  who  are  primarily  liable,  or  whom  h» 
might  auk  to  pay  the  debt  first,  and  thenfbn  yon  ara- 
not  to  assume  it  to  stand  at  all  in  the  position  of  •. 
debt  due  from  the  bankmpt  himself  by  whom  tha- 
security  is  given."  I  apprehend  at  this  moment  it  must^ 
be  taken  to  be  perfectly  within  the  knowledge  of  thoe* 
two  who  were  taking  the  sacnrity  that  the  bankmpt 
was  liabls  for  this  2000J:,  that  it  was  impcaeibla  that 
Perry  and  Wilson  could  pay  it;  that  it  must  fall  om 
him.  There  was  no  idea  snggiasted  that  Wilson  th» 
father  was  in  a  eanadty  to  make  the  payment,  and 
therefore  I  must  hold  them  to  have  been  aware  of  tlua 
large  bill  against  the  bankmpt  becoming  due  in  tbia 
period  of  time.  Then  it  was  said  by  the  deft.'* 
solidtor,  if  this  is  put  in  an  abstract  point  oT 
riew  it  is  easy  to  argue  that  a  man  cannot  give 
security  for  a  debt  which  is  primarily  bis  own,  when 
he,  reserves  to  himself  all  his  stock-in-trade  and 
all"  his  speculations  are  going  forward,  which  may  ei 
may  not  turn  out  ill,  bnt  which  at  the  time  are  not  in 
snch  a  state  that  tba  business  can  ba  carried  on,  and 
he  snys,  is  it  to  be  assumed  that  be, is  not  t» 
be  allowed  to  give  a  security  of  this  description? 
The  answer  to  that  ia  this :  here  is  a  man  wh» 
is  supposed  to  be  in  the  position  of  a  simple  secnritT- 
for  the  debt  of  Perry  and  Wilson,  though  un> 
donbtedly  at  the  present  moment  he  is  primarily  liablk 
as  between  himself  and  the  creditora,  and  was  8» 
from  the  firat;  bat  at  this  time  it  has  become  a 
patent  fact  that  Perry  and  Wilson  cannot  pay  the  debt. 
He  has  this  burden  lying  upon  him,  and  he  parts  with 
everything,  induding  his  shop,  and  leaves  himself  with 
absurdly  small  assets.  The  court  has  held  that  th» 
security  for  an  antecedent  debt  is  a  strong  indicatioik 
of  what  is  called  fraud  withiu  the  bankrupt  laws. 
The  man  gets  nothing  to  help  him  to  carry  on  hi* 
business.  It  is  obrions  that  Perry  and  Wilson  coulck 
not  pay  tie  30001,  They  knew  that  Thomas  Wilson 
must  pay  it,  and  that  therefore  care  must  be  tskei» 
to  have  the  whole  of  his  property  before  that  debt 
could  come  upon  it.  Then  comes  the  form  of  tba- 
deed,  which  is  not  by  any  means  to  be  overlooked. 
An  agreement  is  Ukan  for  a  mortgage,  "with  th» 
usual  clauses."  Certainly,  I  never  saw  in  any  mort* 
gage  sn  earlier  period  fixed  than  a  year.  In  a  commoa> 
mortgage  you  make  the  principal  money  payable  at 
the  end  of  a  year ;  yon  make  the  intereat  psyable  at  tba 
most  quarterly,  generally  half-yearly,  and  in  default- 
of  payment  of  prindpal  and  interest  yon  give  the  power 
of  sale;  but  this  agreement  being  for  a  mortgage  with 
the  usual  clautes,  the  condition  is  only  for  "  ««re»  dagt 
after  demand."  It  is  intended  to  pounce  down  upon 
the  property  the  moment  another  creditor  is  coming 
npon  him,  the  moment  they  see  the  trade  is  about  to 
close  and  the  shop  to  be  shut  up  tbey  come  down  upoa. 
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'liim  with  the  mortgxga  at  ODce,  and  be  is  in  the  condi- 
tion I  have  described.  The  only  real  question  is,  did  he  or 
-^id  he  not  know  that  Porry  and  Wilson  were  not  in  a  con- 
dition to  pay  the  debt,  so  that  the  debt  would  be  clearly 
«nd  manifestly,  in  all  senses,  a  debt  tliat  the  bankrupt 
vould  be  called  upon  to  pay  within  that  limit  of  time  ? 
I  think,  if  you  look  at  the  eridence,  there  can  be  little 
'doubt  about  that,  because  yon  must  not  take  what  is 
said  to  a  man  in  order  to  wheedle  him  out  of  a 
«ecurity  to  be  the  man's  own  belief  who  says  it.  It 
must  be  rational  belief  upon  all  the  facts  be  knew.  I 
«unnot  dive  into  his  raind  in  order  to  know  bow  his 
mind  may  be  farmed  with  reference  to  the  conclusions 
that  may  be  found  in  it,  but  if  the  state  of  things  is 
«nch  as  to  lead  any  person  of  ordinary  intelligence  to  a 
-certain  conclusion,  that  must  be  the  conclusion  he  should 
come  to.  The  bankrupt  must  be  taken  to  know,  as  other 
j)snies  did  know,  the  position  he  was  in,  as  to  being 
liable  to  pay  this  2000^  to  the  bank  at  the  time.  He 
'UUst  also  be  taken  to  hare  known  his  own  concerns, 
'that  when  he  parted  with  bis  property  from  the  pos- 
«ession  of  which  be  obtained  credit  with  the  world, 
they  would  insist  immediately  upon  the  security  being 
enforced.  I  think  it  does  not  go  in  the  slightest 
degree  beyond  the  authorities  which  were  referred  to  by 
Knight  Bmee,  L.  J.,  from  M.  &  G.,  and  the  other 
Authorities  in  cases  of  this  description,  that  it  is 
4in  assignment  of  the  whole  property  in  this  sense, 
4hat  it  is  the  whole  of  the  available  property  with 
which  the  business  oould  be  carried  on. 

Minute*  of  decrte :  Declaration  as  prayed  by 
the  biU.  The  mortgage-deed  to  be  delivered 
up  to  be  cancelled  and  a  reconvet/ance  eiecuted, 
to  be  aettltd  in  ehamberi  {if  neceaary).  In- 
junction to  retlrain  the  $ale  of  the  property  in 
the  meantime.  Defla.  to  pay  cotte  of  suit. 
The  vpreteHtativet  of  the  Cite  deft.  Wilton  to 
admit  anete  to  pay  them.  Libtrly  to  apply. 
Solicitors :  Hancock,  Saundert  and  Hawktford  for 
flits. 

Chiirok,  Prior  and  Brigg,  agents  for  Gordon  and 
JfidioUe,  for  defts.  ^^^ 

Saturday,  Dec  12. 
Ex  parte  The  Bishop  of  London. 
Ajgfortionment  Acts — Dividendt  on  ttock. 
Jn  the  can  of  an  accumuUttion  of  dividendt  on  a  turn 
oftteek,  the  produce  oflandt  belonging  to  an  eccleti- 
attical  corporation,  a  part  of  tuch  accumulation 
having  accrued  during  the  ineumbenq/  of  the  lute 
incumbent,  there  will  be  no  apportionment  of  tuch 
dividendt,  the  whole  being  payable  to  the  exitting 
incumbent. 

Tbu  was  a  petition  on  behalf  of  the  Bishop  of 
iiondon  for  the  payment  out  of  court  of  a  sum  of 
money  which  represented  an  accamolation  of  dividends 
on  stock  the  produce  of  certain  lands  taken  by  public 
-companies  belonging  to  the  see  at  the  time  of  the 
jpassing  of  the  Apportionment  Act  of  11  Geo.  2,  c.  19. 
The  dividends  had  been  accumulating  aince  July 
1856.  The  late  bishop  resigned  his  office  on  the  30th 
£ept.  1856,  when  the  petitioner  succeeded  bim. 

Osiorne  Morgan,  for  the  petitioner,  contended 
that  the  older  Apportionment  Act,  1 1  Geo.  2,  c.  19, 
4id  not  apply  to  such  a  case  as  the  present,  nor  did 
Met.  i  of  the  present  Act,  4  &  5  Will.  4,  c.  22,  and 
that  the  whole  accumulation  therefore  should  be  paid 
to  the  present  bishop  without  any  apportionment  of  the 
dividends  which  bad  accrued  during  the  incumbency 
■of  the  late  bishop.  He  cited  Se  Longaorth't  Etiate,  1 
£.  &  J.,  and  the  clauses  of  the  above-mentioned  Acts. 
The  Vicb-Cramcbllob,  after  referring  to  the  Acta 
«t  Parliament,  made  the  order  as  prayed. 

____     Order  accordingly. 


Saturday,  Dec.  19. 
HUBBABD  p.  HUBBAKO. 
Practice — Suit  for  partition — Share  efinfeit — Co* 

of  tuit — Sale  of  infant'*  thart. 
A  tuit  having  been  imtituted  for  the  tale,  or  i»le 
alternative  the  partition,  of  aa  ettate,  one  of  it 
parties  entitled  to  a  share  of  which  it  an  itftt, 
where  the  cottt  of  all  parliet  entitled  in  thenilm 
payable  out  of  the  estate : 
The  Court  will  utually  order  a  sale  of  the  fAk, 
notailhttaniing  the  infancy  of  one  of  tht/tiia 
entitled. 

This  was  a  bill  setting  f.>rth  the  title  of  the  ptia  • 
one-fifth  each  of  real  estate  at  Siratford,  Eita.  Ik 
defts.,  one  of  whom  was  an  infant,  being  MTer<fi; 
entitled  to  the  remaining  three-fifths,  and  pnrjij  i 
decUration  that  the  costs  of  the  infant  deft,  of  aid 
incident  to  the  snit  were  properly  charjp'able  m  i« 
share,  for  a  sale  of  the  entirety  of  the  estate,  and  pii- 
ment  of  the  costs  of  all  parties  oat  of  their  resptdiii 
shares,  or  in  the  alternative  a  partition.  The  prepetf 
consisted  of  small  houses,  and  an  offer  for  its  parebiK 
at  a  tarn,  of  2500^  had  recently  been  made,  aiddi- 
denoe  was  given  that  from  the  deteriorating  mtrn  i 
the  property  and  the  amonnt  offered  for  it,  it  voali  h 
highly  beneficial  for  all  parties  if  a  sale  were  na'*; 
that,  however,  conid  not  be  done,  owing  to  tbe  \iiaij 
of  one  of  tbe  defts.,  without  the  assistance  of  tiie  ooBt 
AmpUeU,  Q.  C.  and  J.  T.  Hopwood  refecnd  to 
Thackeray  r.  Parker,  8  L.  T.  Eep.  N.  &.  60!; 
Cox  V.  Cox,  3  K.  &  J.  554  ; 
.Z>«irt«»  T.  Turvey,  8  L.  T.  Biep.  N.  S.  S7S. 
The  court  would  order  the  sale  of  an  infant's  tbn  I" 
payment  of  costs  of  a  snit,  and  had  Jc  several  recot 
cases  applied  this  rale,  where  it  had  been  showa  U  k 
for  tbe  advantage  of  all  parties,  by  ordering  a  ok  if 
nn  entire  estate  to  which  infants  were  in  part  eaiiiMi 
in  lien  of  partition. 

Bveritt,  for  the  infants,  did  not  oppose  the  nk- 
The  Vice-Chascbllor  said  that  the  case  eiti 
seemed  to  justify  him  in  making  the  decree  pnpi 
There  would  be  a  declaration  in  tbe  tennsof  tbepdW, 
and  a  sals  ordered.  The  costs  of  snit  of  tbe  iii&x 
wonid  be  taxed  separately  and  paid  out  of  her  il«; 
the  costs  of  tbe  sale  to  come  oat  of  the  grass  ( 
money. 

Solicitor  for  sll  parties,  0.  Beadle*. 


(Sontmon  HatD  (Sovxts. 


COTTRT  OF  aXTEEN'S  BZSOB. 

Beperted  bjr  JOHX  Tnoiirsox  and  T.  -W.  Sirams".  W* 
Barrlstera-at-Law. 

HiLABT  Tkrm  1864. 
Monday,  Jan.  II. 
Avjlxs  b.  Grarak  and  Hahbei. 
BiU  of  tale— Statement  ofoea^ation  ofwtkr  •  * 

a^damt—\l  #  18  Fict  c.  3«. 
The  makar  of  a  bill  of  lale  ocapied  a  priM/t^^ 
and  Uved  there  at  a  prittUe  ysatfcwiWi***  •  ff 
e^fpeared  that  he  wot  employed  at  a  bffy''' 
for  a  Jim  in  London  :  li.  •  * 

Beld,  that  it  wa*  not  tufficient  to  deierUt  ""."j^ 
aecompanginf  affiiavU  for  the  parpen  V'^ 
lering  the  bU  0/ tale  merely  at  ojwrtfc^*^ 
at  hitpriuate  residence,  but  thai  hit  ooaff*'' 
bm/er  of  lilktthoiM  be  stated  idio.  ^  s-iljfc- 
Trover  for  tb*  oooTsrsion,  and  dttiim  W  ••• 
tention  of  goods.  . 

Plea,  not   poasesNd.     (The  other  pi"  «  »• 

material).  i_  »  *. 

At  tbe  trial  before  Blackbsn,  J,  ia  t<>»*^  "  ^ 
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peartd  that  the  pit.  clumed  title  to  the  good*  ondar  a 
liU  of  sale  made  bjr  James  Roberts  Veale,  a  bsakrnpt, 
of  whom  the  deft.  Graham  was  the  offioial  assignee 
and  the  deft.  Hamber  the  trade  assignee.  The  goods 
Lad  been  taken  possession  of  bj  the  defts.  as  being  in 
the  order  and  disposition  of  the  bankmpt  at  the  time 
of  his  bankraptCT-  with  the  conseat  of  the  owner. 
The  residence  and  occnpation  of  James  Boberta  Veale 
were  stated  in  the  affidarit  required  by  the  Bills  of  Sale 
Act,  17  &  18  Viet,  c  36,  to  be  25,  Bernard-street, 
Bnssell-squars,  gentleman  ;  and  it  was  prored  at  the 
trial  that  be  was  living  in  a  priTata  boose,  25, 
Bernard-street,  Rnssell-sqaare,  bnt  *as  a  bnyer  of 
silks  and  a  trareller  for  Candjr  and  Co.,  warehousemen, 
of  the  City  of  London.  The  verdict  passed  for  the 
pU.  with  leave  reserved  to  the  defts.  to  enter  the 
Twdict  for  them  on  the  ground  (among  others  not 
now  material)  of  the  insufficiency  of  the  statement  of 
the  residence  and  occupation  of  the  maker  of  the  bill 
of  sale  in  the  affidavit. 

A  rule  nin  was  aocordingly  obtained  in  Eastar  Term 
last. 

^  Jt.  SmUh  and  BeatUg  showed  cause. — The  descrip- 
tion in  the  bill  of  sale  of  the  address  and  occupation 
was  sufficient.  It  was  a  true  description  of  the  maker 
•t  the  residence  he  occupied,  for  there  he  was  living  as 
a  private  gentleman,  whatever  he  may  have  done  else- 
where. [BuLCKBUBN,  J. — He  had  a  well-known 
occupation  as  a  bnyer  for  a  wholesale  house  (an  occn- 
pation I  have  heard  proved  a  hundred  times),  an  occu- 
pation as  well  kaown  as  a  book-keeper  or  a  gentle- 
man's servant-]  A  bnyer  of  silks  is  no  more  an  occu- 
pation within  the  meaning  of  the  Act  than  a  buyer  of 
picturea  is. 

Piekard  v.  Bretts,  5  H.  &  N.  9 ; 

Foulgtr  v.  Tagkr,  5  H.  &  N.  202 ; 

BaaUt  V.  Tennant,  29  L.  J.  188,  Q.  B. ; 

SutUM  V.  B€Uk,  3  H.  &  N.  382  ; 

Umdon   and    Wtlminattr   Loan   CoBtpang  v. 
C*a«<,31  L.J.  314,  C.P. 
[CocKBUBN,  C  J.— The  case  of  Alkn  r.  Thompion, 
1  H.  &  N.  15,  is  against  yan.3 

O'MaUtg,  Q.C.  and  Uoll,  for  the  official  assignee, 
and  Coleridge,  Q.C.  and  Beruford,  for  the  trade 
assignee,  were  not  called  upon  to  support  the  rule. 

CocKBCiur,  C.  J. — In  point  of  fact  the  maker  of 
this  bill  of  sals  had  an  occnpation.  The  statute  says 
that  a  bill  of  sale,  as  against  all  assignees  of  the  bank- 
rupt or  insolvent  maker  and  others  8peoi6ed,  shall  be 
null  and  void  unless  the  bill  of  sals  shall,  with  an 
affidavit  giving  (among  other  things)  a  description  of 
the  residence  and  occupation  of  the  maker,  be  filed  in 
the  Q.  B.  Here  it  was  proved  that  the  maker  was  a 
buyer  of  silks  and  a  traveller  for  the  firm  of  Candy 
and  Co.,  and  that  is  not  stated  in  the  affidavit,  as 
required  by  the  ststute.  It  is  impossible  to  get  over 
that  difficulty,  and  the  rule  will  therefore  be  made 
absolute. 

The  rest  of  the  Court  concurring, 

BuU  aisobOt. 
Attorney  for  the  pit,  T.  Bum$. 
Attorneys  for  the  official  assignee,  Aldridge  and 
Bromleg. 

AUotnij  tot  the  trade  assignee,  ElnuU*. 


Tuudttif,  Jan.  12. 
Lact  v.  Rbts. 
Copyrigkl — DnuMtio  piece — Auignmtiit    of  copy- 
right  md  acUng  rigU — Regieiralioa — 3  4  *   ^*^ 
4,  &  15—5  i  6  Viet.  e.  45,  ».  22. 
£y  Ms  3  #  4  Will.  4,  c.  15   (on  Act   to  amtnd 
the    lam  relatmg  to  dramatie  and  liUrarj/  pro- 
pertji)  it  it  enacted  that  the  author  of  anj)  dramatic 
fiect  or  hie  attijptee  thaU  ha»i  a»  hit  own  proptrtj/ 


the   tole  liberty   of  repretenting    or  cauting  to  ba~ 
repretented  the  tame,  md  a  peaally  it  impoeed 
upon  any  one  violating   thit  provition.      By   lh» 
5  #  6  Vict,  c  45  (no  Act  to  am*»d  the  Imtt  of 
copyright),  it  it  by  sect.  22  enacted  that  no  tttiig»- 
ment  of  the  copyright  of  any  boot  conlaiaing  a 
dramatic  pitce  thall  be  holden  to  convey  the  right 
of  representing  or  per/oiming  such  dramatie  piece, 
unleti  an  entry  in  tie  registry  book  thall  be  nods- 
of  tuch  atiignment,  wherein  thall  be  expretttd  the 
intention  of  the  partiet  that  tuoh  right  should  patt- 
by  tuch  attignmtat. 
The  pit.  teas  the  atsignte  of  a  dramatie  piece,  the 
assignment  being   cf   "the  whole    copyright    amd' 
acting  right  wilhout  reservation,"    Upon  an  action 
brought  by  him  against  the  d^for  penaUiet  under 
the  S  f  4  WilL  4.0.  15.- 
BeU,  that    the  attignment  need  not   be  regitlerett 
purtuant  to  tect.  22  of  the  &  ^  6  Vict.  4,  c  45. 
This  was  a  nils  calling  npon  the  pit.  to  show  cans* 
why  the  verdict  for  him  should  not  be  set  sside  and  a 
verdict  entered  for  the  deft.,  or  why  a  nonsuit  should 
not   be  entered  on   the  ground  that  the  ngistratioa 
required  by  sect.  22  of  the  5  &  6  Vict.  c.  45,  had 
not  been  proved  at  the  trial. 

The  action  was  brought  to  rsoover  six  penalties  of 
21.  each  for  performing  a  dramatie  piece  called  "  Tli» 
Roll  of  the  Drum,"  without  the  oonssnt  of  thS  pit.,. 
who  was  the  proprietor  of  the  sams,  and  had  tb» 
sole  liberty  of  representing  and  causing  it  to  be  rspr»- 
sented. 

It  appeared  from  .the  facts  that  the  antborof  tha- 
piece  in  question  wu  a  Mr.  Thonus  Egertoo  Wilks^ 
and  that  after  his  deceass  his  administrator  assigned 
the  said  piece  with  "  the  whole  copyright  and  acting, 
right,  without  reservation,"  to  the  pit. 

By  the  3  &  4  Will.  4,  c  15  (an  Act  to  amend  th»- 
laws  relating  to  dramatic  literary  property),  it  is  b^ 
sect.  1  enacted  that  the  author  of  any  dramatic  piece,, 
or  his  sssignee,  shall  have  as  his  own  property  the  sole- 
liberty  of  representing  or  oaunng  tf>  bo  repreeented  tba 
same  ;  and,  by  sect.  2,  it  is  enacted,  "  that  if  any  per- 
son shall,  during  the  continoanos  of  such  sole  liberty, 
cause  to  be  represented,  without  the  consent  in  writing 
of  the  aathor  or  other  proprietor  first  had  and  ob- 
tained, any  such  production,  he  shall  be  liable  for  each' 
representation  to  the  payment  of  an  amount  not  less. 
than  40i.,  or,  &c.,|togetber  with  double  costs  of  suit." 
By  the  5  &  6  Vict.  o.  45  (an  Act  to  amend  th» 
law  of  copyright),  it  is  by  sect.  22  enacted,  "  that  no- 
assignment  of  the  copyright  of  any  book  consisting  of,. 
or  containing  a  dramatic  piece  or  musical  composition,, 
shall  be  holden  to  convey  to  the  assignee  the  right 
of  representing  or  performing  snob  dramatie  pieee  or 
musical  composition,  unless  an  entry  in  the  said 
registry  buck  shall  be  made  of  such  aasignment  whereia- 
shall  be  expressed  the  intention  of  the  parties  that 
such  tight  should  pass  by  such  assignment." 

In  the  present  case  no  entry  of  the  assignment  haA 
been  made  in  the  registry-book,  and  upon  the  trial  it 
was  contended  for  the  deft,  that  for  want  of  sncb 
registration  the  right  to  exclusive  representation  of  th* 
said  piece  did  not  pass  by  the  assignment  to  the  pit. 
A  verdict  was  returned  for  the  pit.,  leave  being  given 
to  the  deft,  to  move  the  present  rule. 

St.  tVUliamt  and  Day  now  showed  cause,  and  con- 
tended that,  as  the  assignment  was  of  the  whole  copy- 
right and  acting  right  without  reeervation,  registrs- 
tion  was  not  neoessary,  and  that  the  22nd  section  of 
5  &  6  Vict.  c.  45  does  not  apply,  that  section  being  in- 
tended merely  to  meet  the  decision  in  the  esse  of 
Cumberland  v.  PUmehi,  1  A  &  E.  580,  in  which 
it  was  held  that  the  assignes  of  a  dramatic  piece  had. 
the  sole  right  to  represent  it,  snd  which  section,  there- 
fore, reserved  to  the  author  of  a  dramatic  piece  tho- 
right  to  represent  it,  notwithstanding  b«  bsd  sssigns^ 
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4lie  cop/right,  unless  be  registered  ic  and  expressed 
therein  tlie  intention  to  pnss  the  riglit  to  repreunt  it ; 

that  there  is  notliing  in  the  Act  that  makes  registra- 
tioo  necessary  to  the  validity  of  an  assignment  of  the 
right  ef  representing  a  piece,  and  therefore  such  an 

Assignment  cannot  require  registration,  merely  hecaose 
the  copyright  is  also  assigned. 

RiuseU  1.  Smith,  1:2  Q.  B.  217. 
They  referred  also  to 

Sects.  2  and  24  of  5  &  6  Vict  c.  45. 
U.  T.  CoU,  Tarner  and  Stevtnion  in  sapport  of  the 
rule,  argued  that  the  22nd  section  is  imperative  in 

suuh  a  case,  and  that  the  assignment  not  being  regis- 
terred,  the  right  to  represent  the  piece  did  not  pass 
by  it. 

CocKBUBN,  C.J. — I  am  of  opinion  that  tbemie  should 
)>e  discharged.     It  appears  to  ma  that  the  22nd  section 

'.of  the  5  &  6  Vict.  c.  45  has  no  application  to  the 
present  case,  because  there  is  an  assignment  not  only 

'.of  the  copyright,  but  of  the  right  ot  representation, 
and  that  section  has  reference  only  to  aasignmtnts  oi 

.copyright,  the  section  beicg  inteuded  to  correct  a 
farmer  decision,  in  which  it  was  held  that  an  asaign- 

'Saent  of  a  copyright  includes  also  the  right  of  repre- 
«entation,  and  it  says,  therefore,  that  such  an  assignment 
«hall  not  carry  such  a  right  unless  there  is  a  registra- 
tion setting  it  out.  But  hare  there  is  an  assignment 
of  the  right  af  representation  as  well  as  the  right  to 

.  the  copyri|;fat.  It  appears  to  me,  therefore,  tint  the 
22nd  section  is  not  spplicable.  This  is  not  a  proceed- 
ing under  the  5  &  6  Vict.,  but  under  the  3  &  4  Will. 
4,  c  15,  vhioh  gives  the  penalties  for  which  the  action 

.lis  brought.  I  think,  therefore,  that  tha  verdict  for 
the  pit.  most  stand. 

Cbohftom,  J. — I  am  of  the  same  opinion.  The 
^jnestion  is  upon  tha  effect  of  the  22nd  section  of  the 
.&  &  6  Vict,  c  45,  and  wa  are  to  consider  whether 
there  was  any  necessity  for  registration.  It  was  con- 
ceded upon  the  argument  that  an  assignment  only  of 
the  right  to  represent  would  not  require  registration. 
How  tha  meaning  of  tha  22nd  section  baa  been  clearly 
jtointad  out,  and  it  refers  to  tha  state  of  the  law  as 
shown  in  tha  case  of  Cumberland  v,  Pkuiche,  in  which 
it  was  held  that  an  assignment  of  the  copyright 
-carried  with  it  the  right  to  represent  the  dramatic 
composition.  That  being  so,  the  section  engrafts  a 
'.qualification  upon  the  doctrine  that  an  assignment  of 
the  copyright  shall  net  do  so  nnless  there  is  a  regis- 
tration. But  there  is  nothing  to  require  the  registration 
■ot  an  assignment  of  tha  right  of  representation  itself, 
and  the  cua  for  the  daft,  was  gone  when  it  was 
Admitted  that  an  assignment  of  a  right  to  represent 
need  not  be  registered. 

BijiCKBURN,  J.^  I  am  of  the  same  opinion.  Tha 
word  "  copyright "  in  tha  5  &  6  Vict,  is  defined  by  sect. 
.2  to  mean  '*  tha  sola  and  excluaiva  liberty  of  printing  or 
otherwise  multiplying  copies  of  any  subject  to  which 
the  said  word  is  beraiu  applied,"  and  does  not  there- 
fore include  the  right  to  represent.  Now,  tha  question 
ia,  what  is  the  meaning  of  the  22nd  section?  To 
aacerlain  that  we  must  see  what  was  the  state  of  tba 
law  at  the  time  it  was  passed.  Now,  it  was  decided 
in  Cmnberland  v.  PUmehe,  that  an  assigament  of  the 
-copyright  gave  tha  assignee  «  right  to  represent  the 
piece  ;  and  it  was  to  altar  this  that  tha  section  was 
enacted.  It  is  admitted  on  the  part  of  the  deft. 
that  an  assignment  merely  of  the  right  of  representa- 
tion would  not  require  registration,  and  the  argnment 
"On  his  behalf  must  be,  that  because  there  is  added  to 
'  the  acting  right,  an  assignment  of  tlie  copyright,  tha 
assignment  of  such  acting  right  is  void. 

MelliOB,  J. — The  22nd  section  of  x.\a  Act  of  Vict. 
OMiely  amends  the  defect  in  the  old  law,  as  shown  to 
«xist  in  tha  decision  in  Cumberland  v.  Planche,  and 
it  provides,  therefore,  that  a  general  assignment  of 
tlw  copyright  shall  not  indoda  an  assignment  of  the 


right  to  represent  tha  piece  unless  it  is  regiitenl 
But  this  does  not  in  any  way  require  that  an  actoil 
assignment  of  tha  right  to  reprutent  should  bete- 
&»^"i-  B»U  ditdmjtt 

Attorneys  for  pit.,  Lewis  and  Lemt. 
Attorney  for  deft,  T.  Bate. 

WlSHART  ».  FOWLKR. 

ComposHion-ittd—  Rejatratian  of—Estetmn  4 

time/or— 2*  <J  25  Vict.  c.  134,  *,  194. 
Bg  Ike  24  <f  2i  Vict.  e.  134,  the  Bonlniplej  AS 
1861,  it  it  by  sect.  194  enaeted,  that  everj  ittH) 
lehich  a  debtor,  not  being  a  bantmpt,  aute^  U 
uUite  and  effects  for  the  benefit  of  hit  tniUm, 
"  thaU  aithin  ttoenly-eight  days  from  a»il  a/ler  lb 
execution  thereof  by  tuch  debtor,  w  mtki»aA 
further  time  at  the  court  in  London  thall  alkm,h 
registered  in  the  Court  of  Bankmp'cg ;  a*d  m 
dr  fault  thereof  thall  not  be  received  in  evident:' 
Beld,  1.  That  the  extension  of  time  for  regi^erif  Ik 
deed  may  be  granted  after  the  expiraliom  if  it 
twenty-eight  dayi.  2.  That  a  second  e^flie^» 
may  be  made  for  tuch  exlention  after  a  frtnm 
refutaU 

This  was  a  rule  to  enter  a  verdict  for  the  plL,  m* 
the  question  involved  was  whether  or  not  a  "lerf  ^ 
assignment  was  receivable  in  evidence  under  llw  M- 
lowing  circumstances : — 

By  sect  194  of  the  24  &  25  Vict  e.  134  (B* 
Bankruptcy  Act  1861),  it  is  enacted,  that  eveiy  W 
by  which  a  debtor,  not  being  a  bankrupt.  coimj«  to 
estate  and  effects  for  tha  benefit  of  his  crediln^ 
"  shall  within  twenty-eight  days  from  aad  «fl«r  ti» 
execution  thereof  by  such  debtor,  or  within  such  fartl" 
time  as  the  court  in  London  shall  allow,  be  ngiittH 
in  the  Court  of  Bankruptcy  ;  and  in  defanlt  thwrf 
shall  not  be  received  iu  evidence."  ^^ 

It  appeared  that  the  deed  in  qneatioB  was  «i«a*« 
by  tha  debtor  on  tha  26lh  Jan.,  and  by  the  tnuteo* 
the  foUowmgday  J  that  on  the  23rd  Fab.  foltowisfcM 
application  was  made  to  Mr.  Commissioner  Goultaf; 
but,  as  there  was  no  affidavit,  the  commissioner  refo* 
to  permit  it  to  be  registered,  and  he  refu" 
to  enlarge  the  time  for  registration ;  that  tj»  ^ 
25th  Feb.  an  application  was  made  to  Mr.  C«»- 
missioner  Holroyd  to  permit  it  to  ba  registered  ■  « 
before  tba  3nd  March,  to  which  ha  assented,  sad  t 
was  registered  accordingly.  At  tha  trial  this  iiti  * 
offered  in  evidence,  but  was  objected  to  u  not  lu«iH 
been  registered  within  the  twenty-eight  days,  and  ieH 
rejected,  a  verdict  was  autered  for  the  pit.,  sslijecl  » 
this  motion. 

Barnard  and  T.  James  now  showed  csai«i  •• 
contended  first,  that  the  dead  could  not  be  gna^ 
avidenca on  aeoonnt  of  iU  not  being  registered™* 
tha  twenty-eight  days;  second,  that  the  pemi"" 
given  to  the  commissioner  under  tha  leoooa  ■■• 
be  exercised  before  the  expiration  of  the  l»*|J' 
eight  days ;  and  that  when  one  commiasiw*  •■ 
refused  permission  another  cannot  give  it 

Bonyman  in  support  of  the  rule,  cootended  tw 
tha  registration  wa*  good,  for  that  tha  commoiiW 
under  tha  section  ware  not  bound  to  give  ''"'' JT 
mission    before    tha  expiration  of   the    t»eotj-Jf» 
days.     He  referred  to  a  case  (not  reported),  «  * 
Adamton  before    the  L.  C.  on  the  I8th  Fell.  18». 
in  which  such  permission  was  given,  also  t* 
Lord  Ward  v.  Lumley,  5  H.  &  N.  657. 
CocKBUwr,  C.  J.— Wa  think  the  anthoritia  q»w 
snffidently  strong,  indapandantly  of  onr  own  ""' . 
make  this  rule  absolute.    It  oonld  not  •»"  rj^ 
intention   of   tha   Legislature  that  the  ""■'^1": 
should  not  have  a  discration  to  uksaUtbto^ 
stances  into  his  consideration  whan  isked  t«  «""P 
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tliv  time  The  aotborii;  of  tbs  caM  of  Cord  Ward  T. 
ZwaiZey  npon  similar  words,  in  anotkar  Act  of  Parlia- 
ment, is  Teiy  strong. 

Blackburk,  J. — There  is  nothing  in  the  section  to 
show  that  a  second  application  majr  not  be  made  after 
the  first  has  been  refased.  No  doubt,  in  listening  lo  a 
second  application,  the  first  should  be  taken  into  con- 
sideration ;  bat  there  may  be  rtrj  good  reason  for 
refnaing  the  first  and  granting  the  second.  Then  need 
the  application  be  made  within  the  twenty-eight  days? 
I  think  not.  There  may  be  many  reasons  why  the 
applieatioa  could  not  hare  been  made  within  that  time. 

MnxoB,  J.  conearred.  Rule  abtolaU. 


COITBT  07  aomSLON  BENCH. 

Bcfierted  bjr  W.  Matd  and  Ll-ulkt  Sunu,  Eaqra., 
BArTister».at-Law. 

HllART  TcBX  1864. 
ifondag,  Jan.  1 1. 
Cawthrox  v.  Trickxtt. 
Bitt  of  lading — Demurrage — Right  ofnatUr  to 
recover. 
Bf  lie  terms  of  a  bill  of  lading,  a  skip  vnm  "to  late 
htr  regular  turn  in  unloading"  at  lie  port  of  die- 
dkarge.     On  tie  arrival  •/*  lAe  ihip  the  consignee 
reftutd  to  accept  and  nnload  tie  cargo,  m  conse- 
^ntnce  of  tome  dispute  between  iimsilf  and  lie  con- 
tigaor,  and  lie  ship  vas  kept  several  days  uiithout 
being  unloaded  1 
Utld,  thai  lie  bill  of  lading  was  a  contract  between 
the  master  and  the  consignor,  and  that  A.,  who  was 
master  and  part  owner,  was  entitled  to  recover 
damages  from  the  consignor  for  his  breach  of  am- 
tract  in  not  alloming  the  ship  to  unload  ia  her 
regular  lurn,  according  to  the  terms  of  the  UU  of 
lading,  and  that  for  liit  purpose  it  was  not  neces- 
sary that  he  siouldjoin  iis  co-owner  as  a  parly  to 
tie  action. 

This  wus  an  action  tried  before  Mr.  Secondary 
Potter,  in  Aogust  last,  when  a  verdict  was  found  for 
the  pit.  fur  14/.  The  pit.  was  master  and  p:irt  owner 
of  the  slip  Providence,  and  the  decUratioii  contained 
two  counts,  the  first  on  the  contract  set  out  in  the  bill 
of  lading,  assigning  as  breaches  that  the  goods  were 
not  receired  and  taken  and  unloaded  from  the  said 
ship  by  the  said  J.  S.  A.  (the  consignee  of  the  deft.), 
or  by  any  other  person  within  reasonable  time,  whereby 
the  said  ship  was  detained,  &c.  The  second  count 
was  the  common  count  for  demunage.  The  first  four 
pleas  traversed  the  arermeDts  in  the  first  count,  and 
the  fifth  plea  was  to  the  second  count,  never  indebted. 

The  bill  of  lading  was  in  the  following  terms  : — 
"  Shipped  in  good  order  and  well  conditioned,  by 
Samuel  Trickett,  in  and  npon  the  good  ship  the  Pro- 
vidence,  whereof  James  Cawthron  is  master  for  this 
present  voyage,  and  now  lying  at  Leeds  and  bound  for 
ilaidstone;  that  is  to  say,  sixty-four  (64)  tons  of 
atone,  described  in  the  margin,  and  to  be  delivered  in 
the  like  good  order  and  well  conditioned  at  the  afore- 
said port  of  Maidstone  (all  and  every  the  dangers 
and  accidents  of  the  seas  and  navigation  of  what 
nstnre  or  kind  soerer  excepted),  onto  Samoel  Trickett, 
at  his  wharf,  at  Isle  of  Dogs,  or  in  the  Pool,  or  to  his 
order  or  assignee  as  may  be  required,  viz.,  to  John  S. 
Ancomb,  mason,  Maidstone,  the  vessel  to  take  her 
regular  torn  in  unloading,  be  or  they  paying  freight 
for  the  said  stone  as  customary,  at  the  rate  of  13«.  per 
ton  as  per  accustomed  measurement. — In  witness,  &c. 
"  Pro  Samuel  Trickkit. 
"  Jno.  E.  BeAIK)!!. 
«Leo<ls,  dated  April  27,  1863." 
The  ship  having  duly  arrived  at  Maidstone  on  the 
8th  May,  the  consignee  refused  to  receive  the  cargo,  as 
there  was  some  misunderstanding  between  him  and  the 


deft.    On  the  13th  May  the  plt.'s  attoniey  wrote  tO'  - 
the  deft.,  giving  liim  notice  that  the  pit.  would  claink.< 
demnrrsge  at  21.  per  day  from  that  day.     On  the  18tl»' 
Hay   the  pit.  commenced  discharging  bis  cargo  and 
finished  on  the  SOtfa. 

The  pit.  owned  one-third  of  the  vessel  and  another 
person  the  remaining  two-thirds,  and  there  was  aik 
arrangement  between  them  that  the  pit.  was  to  work, 
the  vessel  and  pay  all  outgoings  except  repairs,  and 
was  to  pay  to  bis  co-owner  one-third  of  the  net  profits. 

Siaw  having  obtained  a  rule  kst  term,  colling  o» 
the  pic.  to  show  cause  why  the  verdict  should  not  b» 
set  aside  and  a  new  trial  had,  on  the  groond  that  th» 
pit.,  who  was  master  and  co-owner  only,  could  not  so» 
alone  for  the  detention  of  the  ship, 

D  D.  Keane  now  showed  cause. — ^The  pit.  wa»- 
maater  and  co-owner,  on  the  principle  of  what  is  called 
"  clear  thirds ;"  that  is,  he  owns  one-tbird  of  the  ship 
and  bis  co-owner  two-thirds,  and  he  is  to  work  ^» 
ship  and  pay  to  bis  oo-owner  one-third  of  the  net 
profits.  The  rule  b  laid  down  in  Brouncker  v.  Scott, 
4  Tanut.  I ;  Evans  v.  Forsler,  1  B.  &  Ad.  118,  that 
the  master  cannot  sno  the  consignee  for  demorrag» 
unless  there  is  something  in  the  bill  of  lading  wbi^ 
shows  that  he  is  liable  for  demnrrage  as  well  as 
freight.  [Willes,  J. — ^As  the  vessel,  by  the  terms  of 
the  bill  of  lading,  was  to  be  unloaded  in  her  regular* 
turn,  those  cases  would  be  in  your  favour.]  Hers 
the  master  was  not  allowed  to  take  his  regular  turn. 
The  master  bod  the  whole  management  of  the  ship^ 
and  was  to  pay  all  dues  and  expenses,  and  he  must  bs 
considered  as  the  employer  of  the  ship  for  the  voyage  t 
(Story  on  Agency,  s.  393.)  The  nie  that  the  master 
cannot  sue  does  not  apply  here.  [Willes,  J. — It 
is  more  like  the  case  of  tenants  in  common  than 
agency,  where  one  takes  the  other  as  tenant  of  bis 
share.]  {Shields  v.  Davis,  6  Taunt  65.)  The  pit. 
has  a  greater  interest  than  the  mere  interest  of  » 
master  in  freight: 

Story  on  Agency,  s.  36. 

Shaw  in  support — There  is  nothing  in  the  bill  of 
lading  which  makes  demurrage  payable.  That  she 
shall  take  her  regular  turn  in  unloading  is  a  mer» 
direction  that  would  be  put  in  all  charter-parties. 
[ERI.B,  C.  J.— The  bill  of  lading  is  a  contract  be- 
tween the  shipowner  and  the  freighter.]  {Domett  r. 
Bedford,  5  b.  &  Ad.  521.)  The  contract  to  nnload 
does  not  arise  from  the  bill  of  lading,  but  arises  as 
soon  as  the  goods  are  put  on  board-  [Eblb,  C.J.— Yoik 
undertook  that  the  ship  should  take  her  regular  turn, 
and  then  you  would  not  let  her  do  so,  but  kept  her  out  in 
the  harbour;  would  not  that  be  a  brescli  of  contiaot?}' 
I  submit  that  it  would  not  There  is  nothing  more  in 
the  bill  of  lading  in  this  case  than  in  all  the  oases 
where  the  consignor  bos  been  held  not  to  be  liable 
for  demnrrage ;  in  all  cases  there  mnet  be  some  express 
stipulation  as  to  the  destination  of  the  ship,  and  this 
is  merely  a  direction.  Then  the  pit.  cannot  recover 
unless  the  other  part  owner  is  joined.  If  the  ship  had 
been  let  to  the  pit  for  a  stipulated  sum  the  case  would 
be  difietent,  bni  here  the  other  owner  has  an  interest 
in  the  profits. 

Ciappell  V.  Comfort,  4  L.  J.,  N.  S.,  68,  C.  P. 

Erue,  C.J.— I  am  of  opinion  that  this  rule  should 
be  discharged.  This  was  an  action  by  the  pit.,  who 
was  master  and  part  owner  of  the  ship,  against  the 
consignor  of  the  hill  of  lading,  and  it  seems  to  me 
that  there  was  that  in  the  bill  of  lading  which 
amounted  to  a  contract  by  the  shipper  that  the  ships 
should  take  her  regular  turn  in  nnloading.  The  aetiou 
is  for  detention,  and  there  was  evidence  that  if  tbo 
ship  had  been  allowed  to  take  her  regular  torn  this 
delay  would  not  have  occurred.  It  seems  to  me  that 
there  is  n  confusion  of  ideas  in  arguing  that  beraose 
the  consignees  might  not  be  liable  under  an  implied 
contract  they  wonid  not  be  liable  under  this  express 
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'  contract.  The  contract  ia  contained  in  the  bill  of 
lading,  and  is  made  between  the  pit.  and  deft.;  the 
deft,  lias  not  complied  nith  the  terms  of  that  con- 
tract, and  therefore  I  think  the  pit  is  entitled  to 
recover,  and  that  this  mle  should  be  discharged. 

WiLUAHS,  J.  concnrred. 

WiLLES,  J. — I  am  of  the  same  opinion.  When 
joa  examine  the  cases  that  hare  been  referred  to,  they 
are  actions  by  the  master  against  the  consignee  for 
4lela7  in  getting  out  the  cargo,  but  there  was  no 
express  contract.  This  is  an  action  bj  the  master 
against  the  consignor  on  tlie  bill  of  lading,  and  it 
aeems  to  me  clear  that  this  is  an  action  of  contract. 

Keatiho,  J.  coneorred. 

Bule  dUchargtd. 


ABOH£S  COXTRT  OF  OANTEBBTJKT. 

Beported  by  Dr.  Swabet,  of  Doctord'-commons. 

Nov.  5  and  Dec.  18. 

'  (Before  the  Right  Hon.  S.  Lushinoton,  D.C.L.,  Dean.) 

GoDOB  aus  Cabtwiuoht  v.  Jones. 

Church-rate— Original  and  dittrict  paritke$—Volu>t- 
tairg  rtVmquithment  offta — 8  ^  9  Vict,  c  70, ».  10 
— Rettoration  of  church — AUerationt  and  addiliont 
— Prinapla  applicable  thereto  when  farming  an 
item  in  a  rate — Coitt. 

The  contoUdattd  chopelry  of  Holg  TWaiVy,  Leaton, 
VIM  constituted  by  order  in  council,  bearing  date 
the  26th  March  18C0,  of  parte  of  the  three  parithee 
of  St.  Mary,  Shrevtbury,  Pretion  Gubbalds  and 
fitt.  From  and  after  March  1860,  an  incumbent  of 
Leaton  took  to  hit  own  uee  the  whole  of  the  feet 
(utually  called  lurplice  feet)  arising  throughout  the 
whole  of  the  contMdated  chopelry,  without  any  claim 
Hereto  being  made  by  or  on  behalf  of  the  iacumbenti 
of  the  original  parishet.  The  order  in  council  made 
no  mention  oj  the  fees ;  there  was  no  evidence  of 
any  relinqmihment  of  the  fees  recorded  in  writing, 
nor  of  any  reliaguithment  ^except  by  the  incumbent 
of  St.  Mary't)  by  wordof  mouth ;  it  did  not  appear 
that  the  ineumbaitt  of  the  other  parishet  knew  of 
their  rights  in  respect  of  such  fees : 

Beld,  that  the  eouri  must  presume  tuch  knowledge,  and 
that  the  de  facto  aequietcence  by  the  incumbents  of 
the  original  parishes  in  the  fees  being  taken  by  the 
incumbent  of  Leaton  amouiOed  to  a  voluntary  re- 
linquishment, so  as  to  satisfy  the  terms  of  the  i  if  9 
Vict.  e.  70,  s.  10. 

Where  a  rate  hat  been  made  to  meet  the  expenses  of 
the  repair  or  alteration  of  a  church,  on  objection 
being  taken  to  such  rate  as  excessive  and  illegal  by 
reason  of  the  nature  of  such  repairs  or  alterations, 
the  burden  of  proving  the  legal  character  of  tuch 
repairs  or  alterations  will  He  on  the  churchwardens, 
unlets  a  faculty  has  been  granted. 

Shere  it  a  difference  betioeen  the  rtpears  which  an 
ecclesiastical  court  would  compel  a  parish  to  make 
attd  the  repmri  and  alterations  for  which  it  would 
hold  a  rate  sacntioned  by  a  majority  of  the  vettry  to 
be  valid. 

£y  rqiairi,  the  court  urulerttandt  restoration  of  the 
fabric  to  itt  original  ttate,  and  it  it  doubtful 
whether  in  any  circumstancet  the  court  would  refute 
to  i^>hold  a  rate  nutde  by  a  majority  of  the  vettry 
for  such  repairs  only. 

The  tott  ofalteratioru  and  additions  may,  in  certain 
eireumstancet,  be  properly  met  by  a  rate  made  by 
a  mafority  of  ilie  vestry;  but,  in  considering 
whether  such  a  rate  were  excefsive,  the  court  would 
ie  bound  to  tahe  nXo  oonstderatien  all  the  circun- 
ttanees  if  the  parish. 

tn  the  present  ease  the  Court  held,  on  the  evidence, 
that  the  wort  done  was  restonUion  only,  pronounced 


for  the  rate,  and  condemned  the  deft,  in  eeitt,fiir 
though  he  had  a  right  to  try  the  vaBdtty  of  a  role 
of  which  his  own  share  was  14«.,  and  had  raiitd 
a  legal  question  of  tome  nicety,  arid  there  was  cm- 
Jiicting  evidence  at  to  restoration  or  alterations  k 
the  work  done,  the  Court 
Held,  that  there  wot  no  reason  why  At  parish  thttii 
be  put  to  the  cost  of  sustaining  tuch  a  rate. 
This  was  a  case  of  church-rate  in  the  parish  of  St. 
Maty,  Shrewsbury ;  the  case  was  before  the  court  a 
the  admission  of  the  libel  :    (7   L.  T.  Bep.  N.  S. 
566.) 

It  now  earns  before  the  court  for  fiaal  argDmoL 
The  points  raised  were,  first,  whether  part  of  it 
original  parish  of  St.  Uaiy,  now  forming  part  of  tb 
district  of  Leaton,  was  exempt,  by  reason  of  Leitn 
being  a  separate  and  distinct  parish  for  ecdeiiutial 
parposes  under  the  Church  Building  Acts,  from  dank- 
rate  in  St.  Mary's,  and  therefore  properly  omiutdii 
such  rate;  secondly,  whether  the  work  done  totb 
church,  towards  the  expense  of  which  the  rat«  ni 
levied,  was  excessire  and  illegal  alteration  and  a^ 
tion  so  as  to  vitiats  the  rate. 

The  case  was  argued  by  Dr.  Robertton  «»4  Dt. 
7Vti<ram  in  support  of  the  rate ;  by  Dr.  Deane,  Q.  C 
and  (7.  J.  Foster  in  opposition  thereto. 

Cur.  adv.  vJL 
Dec.  18. — The  Deait  of  the  Abcbes  delnrel 
judgment  as  fallows : — It  appears  that  the  Cknidi  d 
St.  Mary,  Shrewsbury,  is  •  very  ancient  chordi.  b 
matters  oot  to  inquire  minutely  into  the  age  of  lb 
edifice,  or  how  much  is  of  greater  antiquity  dun  tbi 
rest.     The  present  dispute  arises   from  the  wodt  doM 
to  the  four  broach  windows  at  the  base  of  the  ffiit 
It  appears  from  the  evidence  that  they  were  repiindii 
1811.     Mr.  Lloyd,  the  iucumbent  of  the  paruli,  *i* 
has  paid  great  attention  to  the  church,  espediUja 
connected  with    its    architecture,    deposes  to  th« 
repairs  having  been  done  in  the  most  inferior  nusiia^ 
and  out  of  keepng  with  the  architectural  ch>n«r 
of  the  church.     In   1852  there  was  a  stoim  w)H 
seriously  damaged  the  tower  and  spire,  and  loooesd 
the  windows  so  much   that  they  were  supported  ^ 
wooden  props.     For  the  repairs  necessary  to  bo  iooo 
there  was  a  public  subscription,  and  also  rates  nuie. 
The  broach  windows    were   left  undone ;   tb«  oti* 
work    was    finished  in  1856.      At  this  period,  lb 
funds    being     exhausted,    all     further    worb  »«' 
suspended,  and  the  division  of  the  parish  into  aema 
districts    appears  to  have  been  one  cause.     Oi  lb 
24th    May   1861,  after  the  diviaon  had  boeo  »»• 
pleted,  the  rate  now  in  dispute  vras  made,  sni  It* 
item  objected   to  is   100/.  to  comjtiete  the  broiA 
windows.     It  appears  from  Mr.  Lloyd's  eridenw  tin 
this  rate  was  made  for  the  purpose  of  nisies  «^ 
towards  the  completion,  and  not  for  the  whole  ^^ 
which   was  subsequently  contracted  for   for  iWi 
consequently,  the   fair    way   of    viewing  this  «^ 
is  to  consider  whether    the   whole   work    wu  » 
and    proper   to   be   done,   this   being  only  a  <o- 
ponent  part.      The   rate   is   at  Zd.   in  the  po«» 
Tlie  question  in  this  ease  is  whether  a  church-n^ 
the  parish  of  St.  Mary  Shrewsbury  ef  M.  in  the  [««» 
made  by  a  majority  of  veatiy  on  the  24th  M«j  IS"* 
a  valid  rate.    It  has  been  contended  that  the  nio» 
invalid  on  two  grounds:  first,  that  a  oertsin  di»tno 
called  Leaton  was  liable  to  be  assessed  to  the  rtle  •■• 
baa  been  omitted— if  thia  objection  be  leg«Ily  ^ 
lished,  the  rate  is  invalid,  for  a  rate  omitting  to  *^ 
a  considerable  number  of  persous  liable  by  Is"  •"  ■' 
rated  cannot  be  a  fair  and  equal  rate;  secondly,  th«tU>» 
object  for  which  the  rate  was  made  was  not  tsnrtiow 
by  law  ;  that  tiie  expenses  to  be  defirsjtd  oot  oi » 
were  not  legal  expenses,  not  such  repain  s»  ine »» 
allowa,  but  extravagant  and  unnecessary  •"'"'J'^ 
Leaton  was  consUtated  »  parish  by  taking  puts  6» 
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thriM  other  parishes,  viz ,  from  St.  Mary  Shrewabarr, 
Pre«ton  Gobbalds  ind  Fitz.  This  «u  done  in  the 
year  1860,  From  that  time  the  incnmbent  appointed 
to  the  new  church  of  Leaton  has  receired  for  himself 
all  the  snrplice  fees  arising  within  the  total  limits  of 
ha  new  parish,  which  of  course  inolode*  what  were 
formerlj  portions  of  the  parishes  of  St.  Mary,  Preston 
Gubbalds  and  Fitz.  The  incnmbents  of  the  old  parishes 
were  entitled  to  receive  inch  portions  of  the  fees 
daring  their  respective  incambeneiee.  It  is  alleged 
that  they  have  relinqaisbed  (hem  to  the  new  incum- 
bent. There  is  no  trace  of  anjr  formal  instmment  to 
that  effect,  Mr.  Lloyd,  the  incambenl  of  St.  Mary's, 
deposes  that  the  fees  were  voluntarily  relinqnished  by 
bim,  not  by  any  instrument  in  writing,  but,  as  be 
says,  in  answer  to  inquiries  made  by  the  patron ;  be 
wa»  aware  that  he  was  entitled  to  the  fees  while  he 
remained  incnmbent.  The  incumbents  of  Preston 
Gobbalds  and  Fitz  do  not  appear  to  have  any  distinct 
notion  of  their  rights;  their  impression  appears  to 
have  been  that  when  they  consented  to  give  up  certain 
portions  of  their  parishes  the  fees  arising  from  sach 
portions  were  also  ceded  as  a  sort  of  accessory.  The 
most  important  fact,  however,  is  that  from  the  formation 
of  the  district  the  three  incumbents  hare  as  a  matter  of 
&ct  not  received  these  fees,  but  have  quietly  acquiesced 
in  their  being  received  by  the  incnmbent  of  Leaton. 
In  this  most  slovenly  manner 'has  this  business  been 
condncted.  I  certainly  should  have  imagined  that  it 
was  the  duty  of  some  official  (I  refer  to  no  one  in  par- 
ticular) to  take  care  that  the  consent  of  the  three  in- 
oimbents  was  properly  taken  in  writing  and  duly 
recorded  in  tlie  Bishop's  Registry  or  some  other  oCBce. 
lu  this  state  of  thing^  the  6rst  question  is,  have  these 
ioeambents  legally  relinqnished  the  fees  in  such  a 
maonrr  as  to  satisfy  the  statutory  requisitions  ?  The 
question  i«,  how  fees  may  be  relinquished  so  that 
the  incnmbent  may  be  bamd  from  reaasertine  bis 
light  ?  It  is  important  here,  from  one  of  iU  incidental 
conseqaencFs,  if  one  of  those  consequences  may  be  that 
L««too  remaios  liable  to  be  assessed  to  the  church-rate 
of  St,  Mary's.  On  what  principle  the  relinqnishment 
«f  fees  shoiild  affect  church-rates  I  do  not  discern,  but 
for  the  purpose  of  this  case  1  will  assume  the  law  to 
be,  that  there  must  have  been  a  relinquishment  of  fees, 
«  voluntary  relinquishment,  to  use  the  words  of  the 
•tatnte  8  &  9  Vict,  c.  70,  a,  10,  and  that  thU  effect, 
namely,  the  alteration  as  to  cbnreh-ratr,  is  wrought 
by  the  19  &  20  Vict,  c.  104,  s,  14,  If  then  a 
TolunUry  relinquishment  of  fees  is  necessary  for 
the  constitution  of  a  separate  and  distinct  parish, 
and  conwquently  to  such  separate  and  distinct  parish 
raising  church-rates  for  its  own  church  and  b«ng 
exempt  from  church-rates  for  the  parish  to  which  it 
formerly  belonged,  what  is  it  that  constitutes  a  volun- 
tary relinquishment  of  fees?  Or  perhaps  the  question 
would  be  better  put  in  these  words :  What  constitutes 
legal  evidence  of  a  voluntary  relinqnishment  of  fees  ? 
Host  such  consent  be  given  in  writing?  No  doubt  all 
uimmon  prudence  and  care  would  require  that  such 
relinquishment  should  be  expressed  in  writing.  In  all 
meters,  save  ecclesiastic^il,  such  common  pmdence  and 
«are  would  bo  expected.  But  there  is  no  such  consent 
is  writing  in  this  case,  and  I  most  of  course  presume 
that  if  such  consent  in  writing  had  been  so  given,  those 
•who  conduct  the  suit  would  have  produced  it,  or 
have  shown  that  diligent  search  had  been  made  in  the 
records  of  the  Ecclesiastical  Commissioners  and  other- 
wise, but  in  vain.  I  must  conclude  therefore  that  no 
such  consent  was  given  in  writing.  There  is  no  inti- 
mation of  such  consent  in  writing  to  be  fonnd  in  the 
•ridence.  Tiicn  does  the  law  imperatively  require  con- 
sent in  writing  ?  The  statute  does  not  do  so  in  words, 
does  it  by  implication  7  I  cannot  find  any  expression 
frnm  which  I  can  draw  such  a  conclusion.  I  am  not 
aware  that  it  can  be  maintained  as  a  iegal  preposi- 


tion that  all    such   cpnsents   should   be    in  writing.- 
There  is    a  case   in    the  C.  P.  somewhat  analogons.- 
and  to  which  I  will  now  refer :  (^Robtrtt  t.  WatUnt^ 
14  Scott,  592.)    I  think  the  present  oase  may  fairly 
fall  within  the  prindpls  laid  down  in  the  case  cited. 
But  then  the  qnestion  remains  behind,  is  there  sufficient- 
evidence  of  a  relinquishment  of  the  fees  d»  facto  t    Ex- 
cept in  the  case  of  Mr.  Lloyd  there  is  no  sufficient 
evidence  of  any  specific  act  of  relinqnishment.     Thei» 
the  only  evidence  is  that  as  a  matter  of  fact  the  fee»- 
hare  been  taken  by  the  incumbent  of  Leaton,  and  no 
demand  made  on  behalf  of  the  incnmbents  of  the  thre»- 
pirisbes  out  of  which  the  chapelry  has  been  formed. 
This  absence  of  demand  dates  from  March  1860.    la- 
this dt  facta  relinquishment  sufficient  to  satisfy  tbs^ 
law?    A  non-assertion  of  a  lawful  claim.    I  most 
admit    that  this    is    not  very  satisfactory  evidence;. 
but  is  it  sufficient  legal  evidence?     It   must  be  as- 
sumed that  the  incumbents  of  the  old  parishes  knew 
their  legal  rights ;  I  think  this  s  legal  preeumptionr 
and  if  so,  the  non-«zerdse  of  their  rights  is,  I  conoeive^ 
evidence    of   relinqnishment,   such    as  may  be  con- 
templated  by    the    statnU;    voluntary    lelinqnish- 
ment,    from    which    wonld   flow    the    oonseqnenc*- 
that    the    diapelry   became  a   distinct    parish.    Oa 
the     whole,     I     have      come      to     the     conclo  — 
sion    that    this    objection    to    the  rate   eaonot    b*- 
sustained.      I    must    now    with    respect    to    th» 
second  objection   enter    upon   an  important  inquiry, 
though   I  do  not  think,    for    the  porpose    of   thi»- 
case,  one  of  much  difficult.     The  inquiry  is  to  what 
extent  a  majority  of  vestry  can  bind  the  minority  by  a. 
compulsory  rate  as   to  repairs  and   alterations.     This 
inquiry   necessarily    gives  rise  to    another;    namely, 
whether  a  faculty  has  been  applied  for  and  granted  ?* 
In  the  present  case  I  have  m  information  as  to  this, 
as  I  think,  very  important  matter.    I  say  rery  im- 
portant matter,   because  on    the   application  for  th» 
grant  of   a   faculty,  the  propriety   of  such   grant,    if 
opposed,  may  be  fully  discussed  ;  then  is  the  proper 
occasion  for  the  ordinary   to  exercise   his   d'iscretion 
whether  the  repairs  were  needed  and  proper ;  whether 
the  alterations,  if  any,  were  required,  and  soob  as  th»- 
law  wonld  sanction.    If  no  opposition  is  made,  the  lair 
would  presume  that  the  fiioulty  was  properly  granted. 
I  am  not  told  whether  on  the  present  occasion  a  facnity 
was  applied  for,   nor  whether  a  facnity  was  granted. 
I  cannot  presume  a  faculty.     I  must,  therefore,  con- 
clude there  was  none.     A  grievous  sot  of  imprudencs 
in  my  opinion  on  the  part  of  the  chnrobwardens  in  %■ 
case  of  such  extensive  and  expensive  repairs,    and 
more  especially  for  this  reason,  that  the  neglect  t> 
obtain    a    faculty    throws    upon   the  churchwardens 
the    whole    bnrden    of    proof    that    the    rate    was 
required  for  legal  purposes.     I  must,  however,  observe, 
on  the   other  hand,   that  the  absence  of  a    faculty 
was    not    either    pleaded    or    urged    in    argument. 
The  result  then  is  that  the  bnrden  of  proof  is  thrown 
on  the  churchwsrdens;  they  have  no  right  to   com- 
plain of  this.     It  is  their  own  laches,  or  that  of  their 
predecessors,  for  which  they  must  be  legally  responsible. 
The  churchwardens,   therefore,  must   prove  that   th»   , 
rate  was  made  for  purposes  allowed  by  law.    1  wilt 
consider  the  facts  of  this  case  presently,   but  first 
address    my  attention  to   the    law  generally  as    it 
relates    to   repairs  and  alterations.    There  is  in  my- 
opinioB  a  difference  between  the    repairs  which  ths 
Ecclesiastical  Court  would,  so  far  as  its  authority  ex- 
tends, compel  to  be  done,  and  the  repairs  and  altera- 
tions   which,   if    sanctioned   by  a  large  majority  of 
vestry,  it  wonld  hold  to  be  justly  covered  by  a  church- 
rate,  and  uphold  the  rate  accordingly.    I  think  that 
the  Ecclesiastical  Court  has  a  wide  discretion  in  thess- 
matters,  of  tbe  same  kind,  though  perhaps  not  to  ih* 
same  extent,  as  it  exercises  in  the  granting  of  a  faculty, 
either  before  tbe  work  is  done  or  a  confirmatoiy  faeoltj 
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afterwards.    The  eoart  onght  to  take  a  Tiew  of  all  the 
-circDinstances  of  the  parUb,  for  I  think  it  qaita  evi- 
drnt  that  that  which  is  fitting  and  right  to  be  done  in 
«  lar(;e  and  wealthy  town  parish,  would  be  quite  oat 
-of  place    in   a  small  conatrjr  parish.     The  question 
naturally  is  divided  into  two  heads:  repairs  and  altera- 
'tions,  and  additions.     First  as  to  repairs,  the  principle 
I  take  to  be  restoration  to  the  original  state ;  that  is  the 
.general  mle  as  laid  down  by  Sir  John  Micholl,  as 
high  an  aatbority  on  these  questions  as  coold  be  cited. 
This  is  the  general  rule.    I  do  not  say  there  may  not  be 
■exceptions  which  would  induce  the  court  to  hesitate  as  to 
^THUtiag  a  faculty,  such  as  decay  of  the  parUh  and  ex- 
treme  porerty  of  the  ratepayers ;  but  if  a  rate  to  defray 
the  expenses  of  restoration,  and  restoration  only,  was 
{granted  by  a-  majority  of   the    parishioners,   I  hare 
-very  great  doubt  whether  in  any  case  the  court  onght  to 
abstain  from  enforcing  it.     So  much  for  restoration ; 
now  as  to    alteration.      Here   I  think   the  court  is 
'invested  with  some  discretionary  power.     With  respect 
to   alterations,  much   I   think  would  depend  on  the 
'<lescription   of  the   alteration.     That   a  majority    of 
Testry  conld  moke  a  valid  rate  to  defray  the  expense 
of  some  alterations  cannot,  I  think,  bo  donbted  ;  It  is 
'•very  day's  practice.     In    some  cases  eren    restora- 
tion could  not  be  conveniently  effected  without  some 
alteration.     Alterations,  the  snbstitntion  of  new  for 
«ld,  and  even   in  some  cases    additions  may  in    my 
'Opinion  be  the  subject  of  chnroh-rates ;  as  for  instance, 
the  erection  of  a  gallery  where  it  was  clearly  wanted. 
But  all  these  matters  are  subject  to  liipitations  and  to  a 
consideration  of  the  circnnutances  of  the  parish.     Be 
it  remembered,  that  I  am  speaking  of  a  rata  made  by  a 
majority  of  the  pariah ;  that  my  present  observations  do  not 
■extend  to  any  case  where  a  rate  has  not  been  so  msde. 
They  apply  only  to  the  case  of  a  rate  made.    It  is  upon 
theae  principles  I  mnst  try  the  validity  of  the  rate 
with  respect  to  the  second  question.    It  is  true  that 
'the  burden  of  proof  lies  upon  the  cborehwardens,  and 
'from  that  principle  I  do  not  wish  to  depart ;  bat  the 
most  convenient  mode  of  considering  the   case  with 
reference  to  these   pleadings  will  be  to  advert,  in  the 
£rst  instance,  to  the  allegation  given  in  on  the  part  of 
the  defla.    I  will  state,  in  as  few  words  as  I  can,  the 
■essential  parts  of  that  allegation.    Ths  first  article 
alleges  that  the  church  of  St.  Mary,  Shrewsbury,  is  an 
ancient  church  having  four  broach  windows  at  the  base 
'Of  the  spire  thereof;  that  the  design  in  architecture 
was  plain  Gothic;  that  the  four  windows  have  been 
jdtered  from  the  original  design,  and  are  now  oma- 
> mental  Gothic,  with  rich   pinnacles;    that  the   four 
windows,  at  the  time  of  the  making  of  the  rate  (in 

■  order  to  complete  the  same  according  to  the  previous 
design)  might  have  been  executed  for  48/. ;  that  the 
«ost  of  two  of  the  four  windows  has  been  1S52.,  the 
£i«ater  part  having  been  expended  in  new  and  elabo- 
late  pinnacles;  and  so  on.  The  fourth  article 
pleads  that  the  present  church-rate  is  ex^Mssive ; 
that  the  moneys  received  on  account  of  the  rate 
are  2031.  7*.,  the  amount  expended  1432.  2#.  \Qd. 
only.  The  anbstanee  of  the  allegation  is,  that  there 
baa  been  an  extravagant  expenditure  with  respect  to 
.these  windows,  and  that,  instead  of  being  restored 
according  to  ths  original  design,  new  and  ornamental 
work  has  been  grafted  thereon ;  that  such  expenditnre 

■  ia  extravagant  and  illegal.  Now  before  inquiring 
whether  if  ttis  allegations  were  proved  the  consequenoe 
of  illegality  and  extravagance  would  follow,  it  is  expe- 
dient to  consider  the  fact,  or  in  other  words  whether 

>  the  allegation  is  substantiated  by  the  evidence.  We 
need  not  travel  into  the  particulars  of  the  responsive 
allegation;  there  are  many  details  which  need  not 
detain  the  court;  substantially  the  contents  of  that 
•negation  an  that  the  averments  contained  in  the 
deft.'s  allegation  are  untrue,  and  that  the  work  done 
-and  to  be  paid  (or  out  of  the  rate  is  restoration,  and 


not  the  introduction  of  new  and  ornamental  work. 
Such  is  the  iasna  of  fact  which  I  have  to  try,  tbe 
rata  having  been  made  as  is  proved  by  a  large  majottt; 
of  the  parish.  I  now  proceed  to  an  examination  i 
the  evidence,  for  it  is  by  the  eridence  I  most  h 
governed,  as  of  oonrae  I  cannot  undertake  to  form  m 
opinion  of  my  own  as  to  the  arehitectunl  qos- 
tions  raised  in  this  disquisitiiHu  First,  u  It 
the  evidence  in  support  of  ths  opposition  to  the  nil; 
the  evidenoe  to  show  that  the  work  done  is  not  mtx- 
ation  according  to  the  original  design,  and  in  keep; 
therewith ;  but  the  introduction  of  new  omsnoti, 
and,  on  that  account,  extravagant  and  excessire.  Hi. 
Bidlake  is  the  most  important  witness  on  that  side;  k 
is  an  architect  of  the  age  of  thirty-three  years,  in  pnciite 
on  his  own  aoeonnt  for  fonrteen  years,  namely,  froca  tb 
age  of  nineteen.  I  mean  no  diareapect  to  this  gatl»- 
man  when  I  observe  that  bis  time  of  life  is  tevtfif 
consistent  with  any  extensive  experience  in  mai; 
works  of  importance.  The  witness  states  Ihat  be  ku 
no  sufficient  recollection  of  the  said  lights  (that  a,  tb 
four  broach  windows)  prior  to  the  alterations  whldbjn 
lately  been  mads.  From  actual  oomparisoo,  tbndii^ 
he  has  no  means  of  forming  an  opinion.  His  ndt 
eonebuiatdi,  as  I  understand  him,  are  these :  1m  kob 
at  the  fabric  as  it  is,  and  on  atehitectural  prisepla 
judges  what  the  original  deaign  and  work  was,  and  tin 
he  says  what  has  been  done  is  not  in  accordance  «ilk 
the  original  design,  but  is  extraneous  omaoieDt  It  i 
to  be  recollected  that  the  subject-matter  of  the  fceiBt 
inquiry  is  confined  to  ths  four  broach  windows  wUii 
are  in  the  lower  part  of  the  spire  of  this  ssaat 
church.  Mr.  Bidlaka  deposes,  in  vuy  itns( 
terms,  to  his  opinion  that  these  windows  an  W 
raptured  according  to  the  ancient  style,  md  k 
censures  them  as  extravagaot  and  nnimessaT. 
For  confirmation  of  that  opinion  he  refeit  to  a  sktidi 
of  the  church  annexed  to  these  proceedings.  T^ 
next  witness  is  Mr.  John  Cross,  who  is  a  mum  nd 
builder.  It  seems  that  he  was  employed  as  sndi  •»** 
and  builder  in  the  years  1857-8,  in  the  repsin  of  lb 
chancel,  the  expense  of  which  repairs  was  a  ^ 
defrayed  by  the  trustees  of  the  grammar-sciiool,  od 
he  states  that  ha  made  a  narrow  examinatiog  of  tb« 
broach  windows,  expecting  that  the  work  would  be  pit 
up  to  tender ;  and  he  expresses  his  opioioa  tbst  ^ 
work  is  most  admirably  execntad  aa  regards  (w^  >^ 
detail— a  great  deal  too  mnch  so  for  the  pwtioa  * 
which  the  work  is  placed;  that  it  has  DOthia{  to  >> 
with  restoration,  and  that  it  is  an  entirely  new  itii>: 
and  ho  farther  sUtes  that  he  is  quite  satbfied  tbit  M 
an  entire  deviation  from  the  original  deiigii,  »•* 
altogether  at  variance  with  the  original  styl«  of  »* 
architecture  of  ths  ohoreh  and  spire.  Mow,  tUi  > 
very  strong  langnage,  and  a  very  positive  epiBiis~ 
(lerhaps  rather  mors  strong  and  more  positive  tin  "I 
experienced  architect  would  ventnn  to  expnsi  vf»* 
question  not  without  diffienlty — the  conformity  of* 
new  with  the  andent  state  of  things — sod  I  «■• 
declare  my  doubt  whether  the  experience  ai  a  w** 
and  builder  would  altogether  warrant  the  delimv  »» 
very  strong  and  decided  an  opinion.  I  ""''/'J 
think  that  the  knowledge  of  arcbitectore,  to  bt  fuM 
only  by  much  study  and  practice^  and  so  ""I^IJ'JJ 
necessary  in  a  cass  like  this,  cannot  be  pndieitid  < 
this  witness ;  and  I  thiik  it  right  to  observe  tkit, » 
this  and  other  reasons  dssiiy  appearing  bW 
evidenoe  of  the  case,  there  is  not  nncb  isn"* 
to  be  placed  upon  the  evideoce  of  this  "•"* 
Mr.  Pountney  Smith,  the  arehiteet  employed,  '^  'T 
examined :  he  has  been  intimately  aoqashited  "^1" 
church  at  least  from  1853,  for  in  *^7'^^y^ 
to  having  mads  a  careful  examination  thenol  !« f 
pnrposs  of  estimating  ths  neoesssry  repairs  wf^ 
as  he  positively  deposes,  for  the  purpose  of  "•'fJT 
to  its  ancisot  state— and  hs  describes  the  nutauii 
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had  for  forming  hU  jodgment,  partlj  from  the  ramains 
«r  th«  ancient  work,  partly  from  reasoning  from  the 
general  stjie  of  the  bailding,  the  best  material!  which 
from  the  effect  of  time  and  weather  could  ba  obtained. 
Bia  testimony,  a*  respects  the  question  before  me,  is 
y«j  decided,  that  the  work  was  restoration  according 
to  the  original  design.     I  cannot  think  it  necessarj  to 
enter  into  a  minnte  examination  of  the  evidence  of  Mr. 
Xloyd,  except  to  observe  that  he  oonfirms  Hr.  Smith  in 
«rery  important  particular.  There  is,  however,  one  piece 
«f  eridenoe  to  which  I  most  advert,  that  of  Price,  the 
Testrj  clerk  ;  he  deposes  to  the  fact  that  a  report  was 
icceived  from  Mr.  Gilbert  Scott,  adopted  by  the  vestry, 
smd  a  rate  made  for  the  repairs  in  conformity  with  the 
-report  of  Mr.  Gilbert  Scott.    I  have  not  the  report 
before  me,  therefore  of  its  contents  I  can  say  nothing  ; 
bat  I  have  the  facts  that  the  repairs  were  done  according 
to  the  plan  and  estimate  of  Mr.  Smith,  that  Hr.  Gilbert 
Scott  did  make  a  report  which  was  adopted,  and  the 
iMrk  ordered  accordingly.    I  apprehend  the  neoassary 
-dedoction  from  these  premises    is,    that  Mr.  Scott 
approved  of  what  Mr.  Smith  recommended.     It  is  aUo 
to  be  borne  in  mind  that  the  plan  underwent  examina- 
tion before  the  vestry,  and  waa  fully  approved  by  them, 
^proved  by  a  Urge  majority  of  those  who  are  to  bear 
4be  burden  such  aa  it  is.     Now,  looking  at  all  these 
^acta  and  circumstances — that  the  church  in  question  is 
am  ancient  cbnrcb,  a  peculiar  and  admitvd  fabric,  that 
the  pariah  of  St.  Maiy  is  a  part  of  the  great  and  im- 
^wrtant  town    of   Shrewsbniy,  where    it   cannot  be 
■npposed    that   the   rate  in   questien  of  3<l.  in  the 
.pound  could  operate  as  a  heavy  burden — I  say,  under 
these  circnmstanoes,  and  admitting  the  evideaoe  to  be 
4n  some  degree  conflicting,  still  I  think  that  the  pre- 
ponderance is  greatly  in  favour  of  the  ptopoaition  that 
the   work  done  is    restoration,  and   not  crude   and 
unnecessary    novelty.      I  think   Uiat,   under    these 
circnmstanoes,  the  large  majority  of    vestry    testifies 
the    general   feeling  of  the   pariahioners,  and  proves 
'to  me  that  the  rate  is  neither  excessive  nor  onerous. 
Upon    all    these    grounds    I    pronounce    for    the 
■▼alidity  of  the  rata.    The  question  of  costs  is  now  to 
lie  disposed  of.    It  has  been  contended  on  behalf  of 
the   deft,  that  a  difficult  question  of  law  haa  been 
-mooted  in   this  case,  and  further  that  the  qneslion  as 
to  restoration  or  not  was  one  deserring  great  eousidera- 
tion.     The  deft,  is    called    upon    to  pay  the  snm  of 
sUMUt  14s. ;  no  doubt  he  has  a  right  to  contest  the 
validity  of  the  rate,  but  if  on  that  account  he  thinks 
£t  to  raise  a  question  of  law  ultimately  decided  against 
him<  I  am  at  a  loss  to  understand   why  snch  a  cir- 
■comstance    should    render  it    incumbent  on    me  to 
-depart  from  the  general  rule,  I  may  almost  say  the 
iiaiversal  rule,  that  in  questions  of  church-rate  oasts 
sboold  fallow  the  result.     I  can  see  no  sufficient  reason 
mhj  upon  that  account  the  parish   should  be  put  to 
the  expense  of  defending  this  suit,  and  with  regard 
to  the  eaeond  point,  I  think  the  •videnee  is  clearly 
•gainst  the  defi  so  as  to  furnish  no  excuse  whatever 
for  the  expensive  litigation.    I  most  condemn  the  deft, 
in  coats. 

NeUo»  and  Son  proctors  for  pit. 
Croat  for  defls. 


{EitBii'rcx.— In  Utir  v.  Smith  mtd  oOurt  (Probate  Court), 
page  078  ante,  2nd  column,  lines  t  and  10,  for  "and  if 
■he  retosed  then  it  was  to  take  effect,"  read  "  and  if 
■he  refosed,  then  it  waa  not  to  Uke  effect"  The  state- 
ment of  lit.  Oreen  as  to  ttie  inetnictionB  given  was  of 
great  importance  in  establlaliing  the  absence  of  testa- 
meotary  intentioa— Bar.] 


COTTB.T  OF  BANKBXrPTOT. 

Beported  b7  A.  A.  Doait  and  J.  MoBOiii,  Eaqrs., 
BaiTlsters-at-Law. 

Wethutiay,  Dee.  16. 

(Before  Hr.  Commissioner  Qoulburn.) 

Ex  parte  The  Assiqnkes,  &c.,  re  Towbet. 

Private  titling — Whn  entitled  to  attend — Witnett — 

Right  o/ counsel — Practice. 
If  tie  court  tee  good  reason  to  apprehend  that  tie 

object  of  a  private  sitting  mag  be  defeated  fry  (/m 

presence  of  a  gentleman  vho  is  solicitor  bothfor  the 

bankrupt  and  the  wiinett,  it  mag  order  him  to  witk' 

draw. 
Slrictlg,  a  aitnett  hat  no  right  to  be  attended  fry  counttL 
If  objection  be  made  to  a  question  put  to  a  vitnesi  at 

a  prirate  examination,  the  proper  course  is  for  the 

minets  to  retire  until  the  proprietg  of  putting  the 

question  is  discutted  and  settled. 
Any  question  which  mag  be  considered  neoessarg  during 

the  examination,  by  uag  of  explanation,  thould  at 

the  end  of  the  examination  be  tubnutled  to  the  court, 

who  will  exercise  its  discretion  upon  the  point. 

Sargood,  for  the  assignees,  applied  to  the  court  for 
direction  under  these  circumstances: — A  private 
examination  was  going  forward  relating  to  the  estata 
of  the  bankrapt.  The  same  solicitor  who  had 
appeared  for  the  bankrupt  on  a  previous  day  now 
appeared  for  the  witness  under  examination,  and  was 
instructing  his  counsel  That  solicitor  had  refused  to 
leave  the  room.  He  therefore  asked  the  commissioner 
to  order  him  to  retire. 

Gr^itht,  on  behalf  of  the  witness,  submitted  that 
the  court  would  not  order  that  counsel  for  a  witness 
under  examination  should  be  separated  from  the 
solicitor  who  instructed  him,  and  whose  presence  waa 
absolately  necesssry  in  order  to  pnt  counsel  from  tim* 
to  time  in  possession  of  information  without-  whicli  h« 
could  not  effidently  discharge  bis  duty  to  his  client. 

Mr.  Commissioner  Gouuii;b!>. — If  the  court  ap- 
point a  private  sitUog,  and  it  sees  good  reason  to 
apprehend  that  the  object  of  that  meeting  may  be 
defeated  by  the  presence  of  a  gentleman  who  is  both 
solicitor  for  the  bankrapt  and  for  the  witneas,  it  may 
order  each  person  to  withdraw. 

Sargood  further  objected  that  the  counsel  for  the 
witness  asserted  his  right  to  put  certain  questions  to 
his  client  then  onder  examination.  He  was  not 
aware  of  any  snch  right,  and  prayed  the  direction  of 
the  court  upon  the  point. 

Griffiths, — The  questions  pnt  were  only  to  give  the 
witness  an  opperttmity  of  explaining  previous  answers. 

The  CoionssiOHEB. — Strictly  speaking,  upon  such 
an  occasion,  a  witness  has  no  right  to  be  attended  by 
counsel  at  all,  but  courtesy  permits  it.  If  counsel 
object  to  a  qoestion,  the  proper  coarse  is  for  the 
witness  to  withdraw  until  it  be  argued  and  settled 
whether  or  not  snch  question  may  be  pat.  Should  any 
question  be  in  the  opinion  of  counsel  for  a  witnees 
necessary  by  way  of  explanation,  the  proper  course  is, 
when  the  examination  of  the  witness  is  termiuaieJ,  to 
submit  snch  question  to  the  court,  who  will  direct  it 
to  be  answered  or  not,  as  it  may  deem  just  and  ex- 
pedient. The  practice  has  been  long  settled,  although 
the  rule  has  been,  I  admit,  somewhat  relaxed  in 
modem  practice.  

Dee.  XOandil. 

(Before  Mr.  Commisnoner  Gouiaubs.) 

Ex  parte  Cobbou>,  re  Head. 

Rqndedoumerthip—Fixturei — nmuture — Sub-lenaat. 

Furniture  of  which  the  bankn^t  was  m  potttssiom 

for  lix  geart  prior  to  and  at  the  time  of   tM» 

taairuptcg,for  lehieh  he  hat  never  paid  oi^  rent. 
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Kjs  jiarle  Cobbold,  r«  Head. 


[Baxx. 


w  in  hit  reputad  oumenhip  and  pataa  to  his 
auignee$. 
JBut  fiimiture,  the  poauaion  of  which  wat  icith 
a  tab-tenant  of  the  hankrupt  at  the  time  of  the 
bankruptcy,  is  not  in  the  order  and  tUtpori- 
tion  of  the  bankrupt  withia  the  meaning  of  the 
125/A  tectum  of  the  Contoliddtion  Act  1849. 

SrHCIAL   CASK. 

Repated  ovrnerehip.  Mr.  Cobbold  wiis  the  owner  of 
ma  hotel  at  Waltoa-on-the-Naze,  the  tenant  to  which 
died  prior  to  Jan.  1658,  and  npoa  bis  death  tlia 
fnmitart  and  moreable  effects  in  the  hotel  «er« 
Talaed  to  Mr.  Cubbold  at  150/.  6s.  6</.,  and  tlie 
fixtures  at  24il  2s.  5d,  making  together  174/.  8s.  lid., 
iffaich  Mr.  CobbolJ  paid  to  the  executors  of  the 
deceased  tenant. 

Bj  deed  under  seal,  dated  the  8th  .Tan.  1858,  Mr. 
Cobbold  demised  the  hotel  and  premises  to  the  bankropt 
as  from  the  25th  March  following,  as  tenant  from  jrear 
to  Tear,  at  the  rent  of  20/.  per  annnm ;  and  it  was  also 
agreed  that  Head  sbonld  "  nse  and  enjoy  in  and  npon 
the  said  messoage  and  premises  and  not  elsewhere," 
the  furniture,  fixtures  and  other  effects  which  had  l>een 
Talued  to  Mr.  Csbbold  and  specitied  in  the  schedules 
daring  snch  time  as  Head  should  continue  to  occnpy 
the  same,  and  that  he  should  pay  to  Mr.  Cobbold  for 
theoseof  the  fixtures  I/.  16>.,  and  for  the  furniture 
and  household  effects  15/,  per  annnm  in  addition  to  the 
yearly  rent  of  20/.  And  it  was  ulso  agreed  that  Head 
should  pnrohase  the  fixtures  and  other  effects  at  the 
amount  of  the  ralnation  on  or  before  the  29th  Sept. 
1859,  and  that  upon  payment  of  any  portion  of  such 
-valuation,  an  amoant  equal  to  1 0/.  per  cent,  upon  the 
amount  paid  should  be  deducted  from  the  rent,  and 
that  when  half  the  amount  of  the  raluation  should  be 
paid,  the  rent  for  the  furniture  should  be  only  at  the 
rate  of  S/.  per  cant,  per  annnm  on  the  unpaid  balance. 

By  an  indenture  dated  May  5,  1859,  Mr.  Cobbold 
demised  to  Head,  at  the  rent  of  28/.  a-year,  «  prime 
house  unfurnished  adjoining  the  hotel,  which  Head 
theienpon  furnished.  Head  did  not  perform  the 
agreement  to  purchase  the  fixtures  and  furniture  in  the 
botel,  nor  did  he  pay  any  portion  of  the  valuation  fur 
the  fumitnre  and  fixtures  down  to  the  time  of  his  bank- 
ruptcy. In  Not.  1862  Head  being  largely  indebted  to 
Mr.  Cobbold  for  goods  sold  and  delivered,  and  also  for 
arrears  of  rent,  money  lent  and  interest  thereon,  and 
having  added  a  considerab'e  quantity  of  fumitnre  in 
the  hotel  to  that  which  he  had  hired  from  Mr.  Cobbold, 
requested  the  latter  to  purchase  that  furniture  at  a 
valnation,  as  well  as  the  fiimiture  in  the  private  house, 
to  give  him  credit  for  the  amount  of  the  ralnation  in 
reduction  of  his  debt,  and  to  enter  into  a  new  arrange- 
ment with  him  as  to  the  hiring  and  trade  of  the  hotel. 
Mr.  Cobbold  having  assented  to  this  arrangement,  the 
additional  furniture  in  the  hotel  and  that  in  the 
private  house  were  valued  to  him  at  139/.  12s.  9d. 

By  an  agreement  dated  the  22nd  Nor.  1862,  reciting 
the  agreement  of  the  8th  Jan.  1858,  and  that  Mr. 
Cobbold  had  added  other  furniture  and  effects,  and 
that  it  had  been  arranged  that  Head  should  hire  the 
same,  together  with  the  first-mentioned  fnmitnre,  be 
agreed  to  pay  an  additional  tent  of  6/.  IDs.,  making 
together  with  the  rent  15t,  the  annual  rent  of 
21/,  10*.,  for  the  fnmitnre,  fixtures,  and  other  effects 
then  npon  the  said  premises  and  the  adjoining  house, 
and  enumerated  in  the  schedule,  leave  the  fnmitnre  in 
good  condition,  and  to  snpply  any  articles  that  might 
be  lost  or  destroyed 

By  indentni*  of  8th  Deo.  1862  Mr.  Cobbold  demised 
to  Head  the  hotel  then  in  bis  occupation,  from  the  29th 
Nov.  then  last,  for  one  year,  at  the  rent  of  70/.,  and 
thenceforth  until  one  of  the  parties  should  give  three 
calendar  months' notice;  and  Head  entered  intothensnal 
tenant's  covenants,  with  a  proviso  for  determining  the 
tenancy  in  case  of  breach  of  covenant  or  hia  bank- 


mptcy  or  insolvency.  Head  underlet  the  prirtte 
house  furnished,  and  his  sub-tenant  was  in  posseatoa 
Ht  the  time  of  Head's  bankraptcy,  which  oacuRdia 
Sept.  25,  1863.  Head  had  paid  no  rent  other  f«th< 
hotel  or  the  fnmitnre  under  either  of  the  Icsaei  x 
agreements,  and  he  was  indebted  to  Mr.  Cobbold  it 
the  time  of  his  bankraptcy  in  upwards  of  tOOi  sfter 
giving  credit  for  139/.  IZt.  9d.,  the  amount  of  tie 
ralnation  of  the  additional  furniture  purchased  by  hia 
in  Nov.  1 862.  Mr.  Cobbold  at  once  gave  notioe  t» 
the  messenger  of  the  court,  claiming  the  fnmitnie  balk 
in  the  hotel  and  in  the  private  house  as  his  property. 

It  was  also  stated  to  be  a  well-known  custom  is 
that  part  of  the  country  and  elsewhere  that  fixtns 
and  furniture  in  hotels  and  private  houses,  especuUyst 
the  seaside,  are  let  at  rentals  with  the  houses. 

The  question  was,  whether,  under  the  eircnmstsmt 
above  described,  the  famitnre  in  the  hotel  aadtb 
private  house,  or  any  part  thereof,  was  in  the  otto 
and  disposition  of  the  bankrapt  at  the  time  tt  la 
bankruptcy. 

Bagley  for  Mr.  Cobbold. 

Jenei  (solicitor)  for  the  assignees. 

Mr.  Commissioner  GotTLBCiui The  qoestioi  alias 

under  the  125th  section  of  the  Cunsolidatioa  iit 
1849,  which  provides  "that  if  any  banknft,  it 
the  time  he  become*  bankrapt,  ahsll,  by  tke 
consent  and  permiseion  of  the  trae  osmer  tksRoC 
have  in  his  possession,  order,  or  dispeeitioi  ur 
goods  or  chattels  whereof  he  was  lepnted  ewser, 
or  whereof  he  had  taken  upon  him  the  nk. 
alteration,  or  disposition  as  owner,  the  court  sbaD  knr 
power  to  order  the  ssme  to  be  sold  and  disposed  off* 
the  benefit  of  the  creditor*  under  the  bankroplcj.'' 
A  portion  of  the  property  in  dispute  hen  coauuif 
fixtures,  and  it  is  qnite  clear  that  fixtures  are  set  ik 
subject  of  the  statute.  The  case  which  settled  lis 
question  waa  Ex  parte  Barclay,  re  GoMon,  5  D«  G.  M. 
&  0.  403.  It  was  there  held  that  ordinary  boon  uJ 
trade  fixtures  sre  not  in  the  order  and  dispoaitina  i^ 
the  bankrapt  within  the  meaning  of  the  lS5th  ieeti» 
of  the  Act  of  1849.  Lord  Cran worth  distinctly  Un 
it  down  that  the  "  object  of  that  clause  is  to  pienaS 
persons  from  enabling  traders  to  obtain  credit  faa  a 
appearance  of  wealth  which  was  not  real,"  and  thstlW 
clause  "  did  not  apply  to  cases  where  the  pooeMS  i> 
in  the  ordinary  course  of  business,  and  where  it  otss4 
reasonably  induce  persons  to  give  credit."  Tbeni* 
another  very  important  case  npon  this  snbject,  i^ 
that  is  Ex  parte  Seynal,  2  M.  D.  &  D.  443.  U«satl« 
case  of  the  Vanxhall-gardens,  in  which  my  hMlT 
Holroyd,  in  a  most  able  judgment,  dealt  folly  wilk  ^ 
point.  The  queslii'U  there  was,  whether  teasotii' 
trade  fixtures,  which  could  be  removed  witboot  i>j><? 
to  the  freehold,  passed  to  the  raorrgageea  ortsit* 
aasignees  as  part  of  the  bankmpt's  personal  estate  <>1 
effects,  or  as  being  in  his  order  and  diipa<iti> 
at  the  time  of  the  bankruptcy.  It  was  that  bdi 
that  the  fixtures  were  not  so  to  be  coBstoi^ 
Upon  the  principle  laid  down  in  the  above  eases  I  ■> 
of  opinion  that  the  fixtures  in  the  hotel  sod  the  S^ 
tures  in  the  private  house,  as  well  as  the  fomitan  o 
the  private  house,  belong  to  Mr.  Cobbold,  the  h* 
tare  in  the  private  house  beeans*  it  was  not  is  n* 
order  and  disposiUon  of  the  bsnkrapt,  but  wss  s>  l» 
time  of  the  bankraptcy  in  the  poeaessioi  of  « <•*" 
tensnt:  {Bomley  v.  MUler,  32  L.  T.  Bep.  1«;H- 
28  L.  J.  99,  Q.  B.)  The  most  important  past  fi 
my  consideration  now  is,  to  whom  the  funiitan  in  •» 
hotel  belongs,  whether  to  the  assignee*  «■  *  ^ 
Cobbold.  This  ii  a  question  which  is  ordiosiily  »| 
to  the  verdict  of  a  jury,  and  1  must  rapP""  "^j 
in  the  position  of  a  jury  to  decide  it.  The  ea««  « 
Biekinbotham  T.  Grovet,  2  C.  &  P.  492,  is  in  p*"- 
That  waa  the  case  of  an  hotel  in  Dovei^strsel,  rxa^ 
diUy,  magnificently  famished.    The  case  wsl  »*  • 
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Jlx  parte  HiTCUUio,  re  Abchbr — Kahtwood  v.  Lkvers. 


[Cha». 


■principle  diuimiUr  to  the  pretenL  The  rent  of  the 
hotel  was  400(.  a-ye«r,  end  the  rent  of  the  farnltare 
-600/.  •-yew.  The  deed  relating  to  the  furniture 
prorided  that  the  occupier  should  be  at  liberty  to  pur- 
«baa«  the  goods,  as  was  the  case  here.  The  lease  of 
the  hotel  contained  a  covenant  that  it  shonM  be  void 
in  ease  a  commission  of  baukmptcy  should  issue.  The 
leasee  became  insolvent,  and  a  commission  was  sued 
out  against  him.  The  jndge  in  that  case  thus  put  the 
question  as  regarded  the  furniture  to  the  jury :  "  If 
jron  think  ha  was  held  out  to  the  world  as  the  reputed 
owner  of  the  furniture,  and  obtained  credit  from  the 
IKWsession  of  it,  I  am  of  opinion  in  point  of  law  that 
it  pastes  to  the  assignees."  The  fact  of  there  being 
prirate  contracts  between  the  parties  did  not  help  the 
r«al  owner.  In  that  ease  the  goods  were  in  the  tp- 
pareot  ownership  of  the  bankrupt  for  two  years.  The 
case  now  before  me  is  stronger  still,  for  the  furniture 
has  been  in  the  possession  of  the  bankrupt  for  six 
years,  and  he  never  paid  any  rent  for  it.  From 
first  to  last  the  furniture  was  allowed  to  remain  in 
the  possession  of  Head  without  his  ever  paying  a 
farthing  for  it.  To  all  the  world  he  was  the  apparent 
'Owner  of  the  property.  My  award  will  therefore  be, 
that  the  fixtures  in  the  hotel,  and  the  fixtures  and 
fnroitura  in  the  private  house,  belong  to  Mr.  Cobbold, 
and  that  the  furniture  in  the  hotel  passes  to  the 
assignees.  Ordered  accordingly. 

Tuesday,  Jan.  5. 
(Before  Mr.  Commissioner  GooisuRir.) 
Ex  parte  HrrcBiKo,  re  Arcrbb. 
24 # 25  Vict.c.  134, *.  I U—SaU o/eopyholds— 
Vetting  order — Practice, 
ZThe  court  mil  make  an  order  mder  Ike  l\4lh  nelion 
of  tie  B.  A.   1861  to  veil  copyhold  properly  be- 
Imguig  to  the  bankn^  and  told  by  the  astigneu 
itndtr  the  baakraptey,  in  the  purchaeer,  upon  an 
affidavit  made  by  a  eompeteat  person  that  the  pro- 
perly ha$  realited  a  "fair  and  adequate  value." 
Order  to  vest  copyholds.     The  bankrupt,  who  had 
obtained  his  order  of  discharge,  was,  at  the  time  of 
bis  bankruptcy,  entitled  to  certain  copyhold  property, 
which  was  sold   by  the  creditors'  assignee,  and  this 
was  an  application  to  vest  it  in  the  pnrchaaer. 

The  1  I4th  section  of  the  B.  A.  1861  enacts  that 
"  the  court  shall  hare  power  to  dispose  for  the  benefit 
of  the  creditors  of  any  eetate  or  interest,  at  law  or  in 
eqnity,  which  at  adjudication  or  afterwards  before 
order  of  discharge,  a  baokruot  has  in  any  copyhold 
or  coatomaiy  land,  and  to  make  an  order  vesting  the 
land  or  such  estate  or  interest  as  the  bankmpt  has 
therein  in  snch  person  and  in  such  manner  as  the 
«onrt  shall  think  fit." 

Morgan  appeared  in  snpportof  the  application.  [The 
Commission BK. — The  209th  section  of  the  Consolida- 
tion Act  18-19,  which  regulated  snch  transfers,  has 
been  repealed,  but  the  2 1 0th  section  of  the  same  Act 
remaini  unrepealed.  The  latter  section  and  the  1 14th 
section  of  the  Act  of  1861  must  be  read  and  construed 
together,  althongh  the  word  "such"  in  the  210tb  sec- 
tion of  the  Consolidation  Act  seems  to  refer  to  the  pre- 
ceding and  repealed  section.  Is  there  any  form  of 
order  or  any  oaae  upon  the  subject  under  the  new  Act  ?] 
Tee.  A  form  of  the  order  sought  is  to  be  found  in 
Doris  and  Macrae's  Law  and  Practice  of  Bankruptcy, 
£51.  The  application  was  based  upon  an  affidavit  of  the 
anctiooeer,  who  deposed  that  the  property  in  question 
had  been  sold  by  pablio  anoUon  at  a  fair  aad  proper 
Taint. 

Mr.  Commissioner  Goulbubs. — I  obstrre  that  the 
affidavit  of  the  aaotioneer  has  the  words  "  fair  and 
{mper  value,"  and  not  "  fair  and  adequate,"  as  the 
form  to  which  my  attention  is  called  contains.  I  thmk 
the  Utm  of  order  in  Mesart.  Ooiia  and  Macrae's  book 


seems  to  be  correctly  and  judiciously  drawn,  and  I  wish 
it  to  be  strictly  followed.  If  yon  produce  an  affidavit 
stating  that  the  property  has  realised  a  fair  and 
adequate  valne,  I  will  sign  the  order. 


— ♦ 

COTTRT  OF  APPEAIi  IN  OHANCEBT. 

Beportcd  by  Thokas  UaooiuDunc  and  Jamxs  B.  Davimos, 
Ksqra,  BarrUten>.at-Law. 

JVor.  10,  1 1  and  12,  ami  Dee.  9  oW  16. 
Eastwood  v.  Lbvbbs. 
Building  tociety — AUotteet — Notice  of  plan — Reetric- 
tive  covenantt — Acquietcence — Injunction — Partita 
— Damages— 2\  if  22  Vicl.  c  27. 

Each  allottee  or  purehawr  from  a  certain  building 
society  entered  into  restrictive  covenants  with  the 
trustees  to  whom  the  estate  toas  conva/ed,  and  who 
were  the  conveying  parties  to  him,  and  it  vmt  cove- 
nanted that  these  covenanis  were  to  enure  for  tht 
benefit  of  those  entitled  under  conveyances  to  be 
made  by  the  trustees,  and  that  the  trustees  shouU 
be  deemed  trustees  qf  the  covenants  for  the  benefit 
of  those  daiming  under  conveyances  already  made 
by  them.  Every  ailotlee  or  purehaser  had  notice  of 
the  scheme  of  the  society,  and  of  the  regulations, 
provisions  and  restrictions  under  which  alime  he 
could  build  tgxm  his  lot.  With  this  notice  pit.  and 
d^.  became  allottees  or  purchasers.  The  deft.  s>on 
after  built  a  large  hotel,  which  was  completed  b'fare 
the  bill  was  fled,  but  later  he  began  erecting  stables, 
with  a  large  "midden,"  or  recqalaelefor  manure, 
4c,  in  front  of  the  pit's  lots.  The  bill  alleged  the 
breaches  of  covenants  complained  of,  and  prayed 
for  the  pit.  the  benefit  of  the  covenants  entered  into 
by  the  deft,  with  the  trustees,  or  lAeir  alienees  or 
purchasers ;  for  an  injunction  against  Indliliag  in 
violation  of  those  eovenimts  and  the  plan ;  that  the 
buildings  already  so  erected  might  be  pulled  doum, 
and  damages  might  be  awarded  to  the  pit.  The 
V.  C.  at  (Ae  hearing  decreed  that  the  otUy  proper 
buildings  were  such  at  had  been  (^proved  by  the 
covenantees ;  he  directed  the  demolition  of  buildings 
raised  after  the  filing  of  the  bill,  and  restrained  the 
deft,  from  using  the  stables  otherwise  than  at  general 
outbuildings.  The  deft,  appealed,  and  it  was 
alleged  that  the  trustees  had  sinciisned  deviations 
from  the  general  plan,  and  that  tkepU.  had  himtelf 
not  sirielly  observed  it: 

Eeld,  that,  even  if  the  deft,  was  not  bound  by  the 
general  plan,  the  pU,  had  an  equity  against  him  by 
force  qf  the  covenants  he  entered  into  with  the 
trusteet  m  the  conveyance  to  him ;  that  a  deviation 
sanctioned  by  the  trustees  in  breach  of  their  duly 
could  not  displace  the  pit's  equity  nnder  that  cove- 
nant: 

That  the  pU,  must  be  taken  to  have  acquiesced,  inas- 
much as  the  hotel  itself  teas  built  before  bill  filed, 
and  he  must  hate  known  that  stables,  ^c.  were  an 
indispensable  adjunct  to  it. 

The  injunction  was  on  this  ground  dissolved,  and  the 
decree  directing  demolition  was  discharged. 

The  Act  21  4  22  Vict  c.  27,  is  not  confined  to  cues 
in  which  damages  can  be  recovered  at  law,  and  on 
theplt.'s  eiqrretsing  his  desire  to  prosecute  the  suit 
for  damages,  it  was  sent  back  to  the  V.  C. ;  but 
inasmuch  as  the  trustees  at  least,  tmd  possibly  alt 
the  other  allottees  and  pnrohaitrt,  were  neoestarg 
parties,  leave  wasgiven  to  amend  the  bilL 
This  wts  an  appeal  by  the  defU  from  a  decree  of  th« 

V.  C.  of  the  county  palatine  of  Lanoatter. 

The  ease  stated  by  the  bill  was  to  this  eSisot :  that  a 

building  society  at  Liropool  sometime  sioce  purchased 
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an  estate,  took  a  conrejaDce  of  tlie  estate  to  their 
tnutees,  and  laid  it  out  into  streets  and  divided  it  into 
plots  according  to  a  plan  prepared  nnder  tbe  direction  of 
the  committee  of  the  s^cietf.    According  to  this  plan 
seTeral  of  the  plots  were  to  front  tbe  turnpike-road 
leading  from  Liverpool  to  Prescott,  and  lots  3  to  72 
vrere  to  front  a  street  called  Fairfield-street,  and  all 
the  houses  built  on  those  lots  were  to  have  their  fronts 
lacing   Fuirfield-street.     Members  of  the  societ/  aud 
those  parchasing  from  tbem,  including  the  deft.,  were, 
it  was  not    dispated,  folly  aware  of  the  existence 
«f  the  plan  before  any  plot  was  conveyed  to  them  by 
the  trtistees  of  the  society,  and  they,  including  the 
deft.,   took   their  conveyances  anlijeot  thereto.     The 
plan    was    circnlated   among    the  members  and   al- 
lottees, and  a  printed  form  of  restrictions  to  be  in- 
lerted  in  tbe  conveyances  to  the  allottees  or  purchasers 
was  also  made  public  to  all  persons  having  transac- 
tions with  tbe  society  as  pnrcbasers  or  allottees  of 
land,  as  well  as  to  others.     Tbe  pit.,  VV.  Eastwood  tbe 
younger,  bad  purchased  the  plota  Nos.  66,  67,  68  and 
69  on  the  plan  from  a  member  of  the  society  who  had 
contracted  with  the  trustees  for  tbe  purchase  thereof, 
and  by  a  deed  dated  the  7tli  March  I860  these  plots 
were  conveyed  by  tbetnutees  of  tbe  society,  under  the 
direction  of  the  vendor,  to  the  pit.,  William  Eastwood 
the  elder,  who  was  alleged  to  have  advanced  money  to 
W.  Eastwood  tbe  younger,  to  nses  in  bar  of  dower ; 
•ud  it  was  thereby  covenanted  that  not  more  than  four 
dwelling-houses  or  dwelling-bonses  and  shops,  and  ttie 
outbnUdiogs  thereto,  and  no  other  outbuildings  whut- 
aoever,  ahonld  be  erected  on  tbe  piece  of  land,  and  tbe 
front  of  each  house  sbonld  stand  back  &ve  yards  from 
fairfield-street ;   that   tbe    honses   should   be  semi- 
detached in  pairs,  and  placed  in  tbe  situations  marked 
on  tbe  plan,  except  so  far  as  that  provision  should  be 
modified  by  tbe  consent  in  writing  of  the  covenantees, 
or  of  their  surveyor.    Then  there  were  provisions  about 
tbe  height  of  tbe  dwelling-bonses :  that  no  hotise  was 
to  be  commenced  until  a  ground  plan  and   elevation 
drawing  thereof  should  have  been  submitted  to  and 
approved  in  writing  by  the  covenantees  or  their  sur- 
-veyor ;  that  the  honses  should  be  built  in  accordance 
with     the    elevation    so    submitted    and    approved; 
that    the     walls     between     the     honses     at     the 
Dortbero    and    sontbem    extremities     of     the  '  land 
were  to   be  party-walls;     that   Eastwood  the  elder 
would   fence    in  certain  portions  of   tbe  land,  and 
fence   in   the  land  in  front  of  Fairfield-street  with 
iron  palisades  and  a  stone  plinth,  to  the  satisfaction 
of  the  surveyor  for  tbe  time  being  of  the  covenantees, 
uniformly   with  the  other  bouses  in  the  said  strret; 
that  tbe  land  should  be  fenced  oS'  with    substantial 
stone  or  brick  walls,  which  were  to  be  again  party- 
walls,  and  the   expenses  to  be  paid  in  the  manner 
which  is  mentioned;  that  Eastwood  tbe  elder  should 
pay  the  expense  of  repairing  those  walls  ;  that  no  build- 
ing or  erection  on  the  land  should  be  used  as  a  pigatye, 
sUnghter-house,  or  house  for  melti*^  tallow,  and  that 
DO  noisy  or  noxious  or  ofiensive  trade  or  business,  or 
any  business  or  occnpation  that  should  be  a  nuisance 
to  the  owners  or  occupiers  of  tbe  adjacent  premises  or 
dwelling-bouses  thereon,   should  be  carried  on  on  the 
land  ;  and,   lastly,  that  tbe   eovenautees  shonld    be 
deemed   to    be  trustees    of    tbe  covenants    for     the 
benefit  of  the  persons  for  the  time  being  claiming  under 
any  conveyaoces  already  mads  by  the  parties.     Tbe 
biUwenton  to  state  that  Eastwood  the  younger,  relying 
upon  tbe  understandiog  that  all  the  said  pnrcbasers  of 
the  plots  of  land  forming  the  estate  wonld  build  in  accord- 
ance with  the  plan  and  restrictive  covenants  laid  down,  at 
bis  own  expense  erected  on  lots  66  to  69  inclusive  de- 
tached or  semi-detaohed  dwelling-houses,  in  accordance 
with  phiDS  submitted  to  tbe  stirveyor  and  approved  of 
by  him  at  that  time,  and  that  those  dwelling-houses  were 
ia   vmj  reepeot  in  Mmplianee  with  the  plans  and 


covenants  as  to  the  mode  of  budding  as  tetlled  in  the 
deed  of  conveyance  to  Enstwood  tbe  elder;  that  dtft. 
bad  become  an  allottee  of  certain  parts  of  thaW 
of  tbe  lots  SB  to  36,  both  inclusive ;  that  all  th«w 
lots  fronted  to  Fairfield-street.  and  were  situated  on  the 
east  side  thereof,  lots  30,  31  and  32  being  directl; 
opposite  lota  67  and  68,  on  the  west  side  of  the  itnet, 
which  hsd  been  conveyed  for  tbe  benefit  of  tbe 
pits.,  or  one  of  them.  The  lots  No.  30  and  31 
were  conveyed  by  tbe  trustees  by  deeds  to  &■ 
ferent  persons,  and  had  since  bevome  vested  it 
the  deft,  who  had,  on  tbe  plot  of  land  numbered  SI, 
commenced  and  was  proceeding  to  erect  a  bricked 
of  the  height  of  11  feet,  whioh  wa*  arched  ont,ttt 
leading  to  the  back  of  tbe  hotel  and  to  tbe  stables 
whioh  he  bad  caused  to  be  erected  aud  built  os  tW 
plots  of  land  numbered  29  and  30,  dirM«ly  nffoH* 
the  front  windows  of  tbe  dwellmg-bonte  which  th«  |k. 
William  Eastwood  the  younger  had  built  on  the  pht 
of  land  numbered  66  on  tbe  plan,  and  that  bttna 
tbe  stable  and  tbe  front  of  tbe  land  facing  tbe  itam, 
where  there  ought  to  be  a  stons  plinth  and  iron  fdi- 
sades,  and  within  five  yards  of  the  iiront  of  FailMl- 
street,  the  deft,  waa  proceeding  to  erect  a  large  bkk 
building,  with  a  blank  wall  facing  Fairfield-stmt,  tbt 
height  of  which  was  to  be  12  feet,  to  be  used  «• 
midden  for  manure,  and  also  that  in  iroDt  ts  th 
street  tbe  deft,  bad  erected  a  yard  wall  1  b" 
4  inches  in  width,  and  8  feet  bigh,  and  hsd  pltd 
and  fixed  stone  gate  posts  of  tbe  height  of  6  fr« 
on  the  plot  of  land  numbered  30,  from  whick  tk 
deft,  was  about  to  place  wooden  doors  leadiif  t» 
and  directly  abutting  on  Fairfield-street  >foM>ii 
Then  tbe  bill  alleged  that,  in  consequence  of  lb<, 
the  pits,  had  complained,  and  some  of  the  ewm 
of  lots  were  about  to  leave  tbe  premises. 

Tbe  bill,  in  its  lOtb  paragraph,  then  sUlei  tkit 
the  dolt.  Lever  recently  built  on  tbe  ploU  of  bul 
comprised  in  lots  33,  34,  35  and  36,  a  large  ktu) 
facing  the  turnpike-road,  and  not  to  Fairfield-***, 
in  contravention  of  tbe  restrictive  covenants  •ota«> 
into  by  him  with  the  trustees  of  the  society,  inl 
then  that  tbe  deft,  was  proceeding  to  erect  <n  (<-' 
plots  of  land  comprised  in  lots  S9,  30,  31  aslJi 
a  stable,  brick  walls  and  other  bnildincs,  mMH 
a  brick  midden,  with  a  blank  wall  facing  FtirfcU- 
street  aforesaid,  for  tha  reception  of  manore,  eoatm? 
to  tbe  plan  and  restrictive  covenants  entered  iste  K' 
allottees,  or  purchasers  of  ploU  of  land  from  <ri|iw 
allottees  of  tbe  society.  Tbe  bill  charged  tlut  <* 
restrictive  covenants  w»re  entered  into  for  tk«  jn- 
tection  of  all  persons  who  should  become  owiiio«f 
lots,  and  that  tbe  deft  was  throughout  awtrs  of  tb* 
intention  and  effect,  and  of  tUe  regulations  and  «*»• 
vf  the  society. 

The  bill  prayed  that  the  pit.  might  have  the  bwa 
of  the  covenants  entered  into  by  the  deft.  Levtr  m> 
tbe  trustees  or  their  allottees  or  purchasers ;  that  tt« 
deft  might  be  restrained  by  injiuotion  from  prses«*< 
with  or  permitting  to  continue  and  remain  tbe  •""J* 
and  buildings  on  the  plots  of  land  numbered  S6 1»  » 
both  inclusive,  on  the  plan  fronting  FairfieU-*i«"l>* 
ou  any  portion  thereof,  so  far  as  the  same  ereeuoes  m 
buildings  were  in  contravention  of  tbe  restridioos  «•■ 
talned  in  the  plan  and  the  oovenanta  contained  is  I* 
deed  of  conveyance,  or  the  restrictions  sod  u»"*"'| 
contained  in  the  deed  or  deeds  of  oonveyaiwe  to* 
deft.,  and  that  the  deft,  might  be  ordered  «"  P«B  *** 
tbe  brick  midden  erected  on  plots  numbered  »••"'>' 
and  all  other  erections  and  buildings  arected  by  va* 
that  or  any  other  plot  of  land  on  tbe  Pmoo*-wj 
estate,  which  were  not  in  oompliaoee  with  tbe  ^"V"! 
restrictive  covenants  oontainod  in  the  deed  or  *•*. 
conveyance  or  any  of  tbem,  and  that  none  el  "^ 
buildings  might  be  permitted  to  remain  in  fuMB»i  •■ 
that  tbe  deft  might  make  aatisfsetieo  in  iauf  ■•  >* 
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aamsed  by  this  court  for  all  damages  the  pits,  or 
Cither  of  them  bad  sostained,  or  might  sustain,  in  con- 
teqoenca  of  the  deft,  hariog  erected  the  baildings 
and  walls  or  otiiar  erections  on  the  plots  of  land 
sambered  36  to  36  both  inclDsire. 

Upon  the  bill  being  filed,  the  pits,  at  once  applied 
for  an  injanction,  bat  the  learned  Y.  C.  directed  the 
application  to  stand  orer  nntil  the  hearing  of  the  cause. 
The  cause  wm  beard,  and  bis  Honour  made  this 
decree : — "  The  court  declares  that,  having  regard  to  the 
coTenants  and  restrictions  in  the  bill  mentioned,  the 
onl;  buildings  proper  to  be  erected  on  the  lands  form- 
ing the  lots  29,  30  and  31  of  the  same  estate  are 
dwelling-honses  or  dwelling-houses  and  shops,  or  the 
ontbuildings  thereto,  of  which  the  ground-plans  and 
elerations  hare  been  preriously  submitted  to  and 
appt ored  of  by  the  corenantees  of  the  society  or  their 
sorreyor;  and  further,  that  any  houses  so  to  be 
erected  on  snch  lots  ought  to  be  semi-detacbed  in 
pairs  and  placed  in  the  situation  marked  on  the  plan 
or  plans,  except  so  far,  if  at  all,  as  such  proTision  may 
bare  been  modified  by  the  consent  in  writing  of  the 
oorenanlees;  that  all  such  houses  ought  to  be  built  in  all 
respects  in  accordance  with  the  elevation  drawing  thereof 
snbmitted  to  and  approved  of  by  the  covenantees  or  their 
Murvayor  as  aforesaid ;  and  that  the  deft,  was  not  entitled 
to  erect,  and  is  not  entitled  to  maintain,  that  portion  of 
the  baildings  erected  by  him  on  part  of  the  Prescot- 
laos  estate,  which  extends  at  right  angles  from  the 
front  of  the  stables  erected  by  the  deft,  as  aforesaid  up 
to  Fairfield-street."  (The  decree  proceeded  to  order 
the  deft,  to  pull  down  and  remove  the  buildings  com- 
plained of  except  the  outside  walls,  and  it  declared  that 
the  stables  might  be  used  only  as  genersi  outbuildings 
to  the  dwelling-house,  and  it  restrained  the  deft,  from 
putting  them  to  any  other  use.) 

The  defts.  now  appealed  against  this  decree. 

The  Attorney-Gentral,  Turner  and  BanUwtU  sop- 
ported  the  appeal. 

AmpM^t,  Q.C.  and  LitUt  supported  bis  Honour's 
jodgmeot. 

The  oases  referred  to  were 

Roptr  V.  WiUiam>,t.  &  B.  18; 

Th»  Dnie  of  Btd/ord  v.  Tht  Trutleti  of  the 

Brituh  ilHitum,  2  Myl.  &  K.  &S2; 
TM  V.  Moxhay,  2  Phil.  774 ; 
Child  V.  Dooglat,  Kay,  560,  573 ; 
Wialman  v.  Oibsm,  9  Sim.  196. 

Tbe  arguments  relied  on  are  stated  in  the  judgment 
of  Tomer,  L.  J.  below. 

The  AUomeg-Gaieral  having  replied,  jmlgr.cnt  was 
reserved  nntil  the  Oth  Dec,  when 

Lord  Justice  KxioiiT  Bruce  said: — The  main 
qnestion  in  this  cause  is,  whether  on  the  ground  of 
contract,  not  on  the  ground  of  nuisance,  or  alleged  or 
apprehended  nuisance,  but,  I  repeat,  on  the  ground  of 
merely  contract,  the  pits,  are  entitled  to  the  interfer- 
ence of  this  court  against  tho  deft,  for  the  purpose  of 
restraining  him  from  building  on  his  own  laud,  unless 
in  B  particular  mode,  and  using  his  own  land  for  a 
particular  object,  or  in  a  particular  manner.  There  is 
also  a  qnestion  whether  the  pits,  are  entitled  to  recover 
in  tbe  snit  damages  against  the  deft,  for  having  broken, 
as  ha  is  alleged  to  have  broken,  tbe  contract  made, 
against  a  breach  of  which  the  injunction  was  songht. 
Tb*  alleged  contract  contended  to  bind  the  deft,  con- 
aUta  of  a  covenant,  in  which  the  deft,  or  his  ptedeces- 
aon  in  title  enter  with  certain  trustees,  namely,  three 
gnitlaiDen  named  Maloolm,  Rvnrke  and  Pierce,  of 
whom  two,  at  least,  I  believe  are  living  in  England, 
but  all  are  absent  from  this  record.  The  learned  V.C. 
of  the  County  Palatine  of  Lancaster  has  pronounced 
a  decree  to  some  extent  in  favour  of  the  pita.,  granting 
an  injunction  but  not  giving  damages.    With  deference 


courses  should  have  been  taken,  namely,  that  the  causo 
should  have  been  directed  to  stand  orer  for  tbe  purpose 
of  adding  Mr.  Malcolm,  Mr.  Ronrke  and  Mr.  Pierce,  the 
three  covenantees,  or  the  survivors  of  them,  as  partie.i, 
pits,  ordefts.,  and  also  making  the  suit  capable  of  binding 
others,  which  in  its  present  state  itdoes  not  effect;  or  that 
the  bill  should  have  been  dismissed  for  want  of  equilv. 
There  is  not  any  sufficient  ground  or  reason,  as  I  appir- 
bend,  alleged  by  the  bill  or  appnrcnt  on  it,  or  shown  by 
the  evidence,  for  seeking  relief  upon  a  record  so  consti- 
tuted_  as  the  present  record  was  at  the  hearing,  and 
still  is  in  point  of  parties ;  and  even  if  there  were  no 
other  objections  in  the  pit.'s  way,  I  apprehend  that,  as 
the  record  stands,  the  trnstees  are  not  nor  can  bo 
bound  by  any  decree  or  order  made  or  to  be  made  in  the 
suit;  and  as  to  persons  who  besiiles  the  pit.  and  deft,  are 
interested  in  the  performance  of  the  covenants — I  mean 
purchasers  of  other  plots  of  the  land  originally  sold,  or 
those  who  represent  them — they  also  are  not  before 
the  court  upon  this  bill  as  filed  on  the  pit.'s 
behalf.  The  decree  ought,  I  apprehend,  to  be  dis- 
charged. Should  liberty,  however,  be  given  to  add 
parties  by  amendment  or  by  supplement?  I  apprehend 
so:  although  at  present  the  materials  before  us  ap- 
pear to  me  to  show  so  mnch  delay  in  instituting  il  e 
suit  and  works  of  snch  a  natnre  done  by  the  deft.  ticfi>r>! 
its  commencement,  as  to  render  the  interference  of  tl  e 
court  sgainst  him  by  way  of  injunotion  at  the  pit.'a 
suit  not  the  proper  course,  even  itthebody  of  coveranis 
taken  together  is  not  of  soch  a  character  as,  indrpin- 
dently  of  delay  and  acquiescence,  to  exclude  iny 
remedy  by  injunction  under  them.  [His  Lordship 
here  read  the  10th  paragraph  of  the  bill  already 
stated,  and  continued  thns :]  The  hotel  could  not  hare 
been  built  in  a  very  short  time.  The  building  seems  to 
have  been  in  course  of  construction  for  some  months 
before  the  suit,  and  must  hare  been  deemed  likely  t'> 
require  appendages.  It  appeara  to  me,  bowerer,  at 
prvbent  that  the  deft,  cannot  be  sued  at  law  on  tl>» 
covenants  upon  which  the  bill  proceeds,  and  that  It 
may  be  Ike  duty  of  this  court  to  inquire  what,  if  any, 
damages  tlie  pits,  have  oustained  by  the  drft.'s  actr>  in 
contrarentinn  of  the  corenant.*,  and  to  proviile  for  the 
payment  of  the  amount  of  them,  if  any.  The  ca-eshould 
therefore,  I  coneeire,  go  back  to  the  county  palatine, 
and  if  the  suit  is  to  proceed,  the  other  pun basers  .r 
those  holding  their  rights  shonid,  I  think,  as  wril  as 
the  snrriring  trustees,  be  in  some  manner  represented 
on  the  record. 

Lord  Justice  Tdrnbr,  after  stating  the  facts  to  the 
effect  already  set  forth,  said :— Upon  this  appeal  serer^il 
points  hare  been  insisted  on  by  the  deft,  in  support  n)* 
it.  First,  that  the  deft,  is  not  biiand  by  the  f^eier.j 
plan  mentioned  in  the  bill,  and  can  be  affected  only  by 
the  eorenants contained  in  the  deed  of  conreyance,  and 
that  tbe  pits,  are  not  entitled  to  sue  the  deft,  upon 
those  covenants ;  secondly,  that  assuming  the  de't. 
to  be  bound  by  the  general  plan,  that  plan  has  been  fn 
far  deviated  from  with  the  sanction  of  the  trustees  tli:<t 
it  cannot  now  be  enforced  against  the  deft, ;  thlrdlv, 
that  the  pits,  have  not  themselres  observed  the 
covenants  which  they  are  seeking  to  enforce;  fourthly, 
that  the  pits,  have  so  far  acquiesced  in  the  buildltigi 
and  works  complained  of  by  the  bill  that  they  hare 
disentitled  themselves  to  any  relief  in  equity;  and, 
fifthly,  that  the  suit  was  defective  for  want  nt 
patties.  As  to  tbe  first  of  these  points  I  am  mt 
satisfied,  having  regard  to  the  case  of  Squire  r. 
Campbell,  so  much  relied  on,  that  tbe  deft,  oucht  to 
be  held  bound  by  the  general  plan  ;  but  wiihnut 
reference  to  the  question  whether  he  is  so  bound  or 
not,  I  think  th.it  the  pits,  in  this  case  hare  an  equity 
against  him  by  force  of  tbe  covenant  entered  into  wi'li 
the  trustees,  of  which  he  had  notice,  that  the   cove- 


to   bis  Honour,  however,  I  acknowledge  it  to  be  my    nants  in  the  deeds  of  conveyance  should  be  held  by  the 
inipr«Mioa  that,  at  the  bearing  of  tb«  caste,  one  of  two  I  trustee*  for  tbe  benefit  of  all  tfa«  allottees  and  put* 
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tbasira.     And  us  to  the  Mcond  point,  I  think  that  the 
fcovc'riaiit  last  referred  to  furnishes  »n  answer  to  this 
point  also.  Breaches  of  duty  on  th«  part  of  th*  trustees 
could  not,  as  I  appreliend,  displace  the  equity  created  in 
favour  of  the  pits,  by  force  of  this  coTenant.  The  aUtlioti- 
tics  on  which   the  deft,  relied  as  to  the  poiiit  do  not, 
1  think,  apply  to  such  a  case  as  the  present.     As  to 
the   third  point,  I  do    not  think  that  the  deft,  has 
established  any  such  case  of  breach  of  covenant  on  the 
p  irt  of  the  pits,  as  can  disentitle  them  lo  enforce  the 
covenant  on  bis  part,  whatever  other  remedy  he  may 
bt  entitled  to  in  that  respect.     The  case,  therefore,  so 
fiir    as  the  merits    aie  concerned,  seems  to  me    lo 
rest  npon  the  point  of  acquiescence.     Kow  it  is  ad- 
mitted by  the  bill  that  tlie  building  adapted  for  an 
hotel  was  completely  GnisUed  long  before  this  bill  was 
liltfd,  and   we    cannot,   I  think,  impute  to   the  pits. 
ij;norance    that  such     a    bnildipg    would    almost    of 
necessity  require  a  stable  to  te  attached  to  it.     Then 
the  evidence  shows  that  the  stable  in   question  was 
nUo  erected  before  the  filing  of  this  bill,  and  thnt  the 
pits,  saw  it  from  day  to  day  in  the  course  of  its  being 
erected.     They  allowed  it  lo  proceed,  suffered  the  deft, 
to  expend  money  upon  it,  and  mad*  uo  protest  agaiust 
it.     It  is  said  indeed  that  they  had  told  the  deft,  ibat 
they  should  stand  upon  their  strict  rights,  but  this  was 
before  the  stable  was  commenced,  and  cannot  justify 
the   pits,    if  they  conceive  th<t  they  had  the   rights 
they  insist  npon   (and  there  is   no  allegation  in  the 
till  that  they  were  ignorant  of  their  rights),  for  having 
slept  upon  them.     Under  these  circumstances,   with 
alt  respect  to  the  learned  V.  C,  I  cannot  think  that 
the  injunction  as  to  the  stables  ongbt  to  have  been 
granted.    It  is  raid,  however,  that  whatever  degree  of 
acquiescence  there  may  have  been  as  lo  the  stables,  there 
lia'i  been  none  as  to  the  wall  and  erections  between  the 
btnbles  and  the  street  complained  ef  by  this  bill.    I 
do  not  fiud,  however,  that  the  bill  complaias  of  these 
works  as  they  were  ultimately  finished ;  what  is  com. 
phiined  of  by  (he  bill  i.i,  that  il  was  intended  lo  erect 
H  midden;  but  although  this  may  originally  have  been 
intended  (and  I  am  by  no  means  salisBed  that  it  was 
not),  the  evidence  seems  to  me  to  prove  clearly  that 
liis  intention  b.id  been  abandoned  before  this  bill  was 
lilt'd.     Unless,   therefore,   the   pits,    were  entitled    to 
insist  thnl  nothing  whatever  should  be  built  between 
the  stables  and  the  street,  tliere  was  not,  is  it  seems 
to  me,  at  the  time  when  this  bill  was  filed,  any  ground 
to  Call  npon  the  court  for  its  inlei  ference  as  to  these 
erections.    They  cannot,  I  think,  be  considered  other- 
wise than  as  incidents  to  the  stable,  the  completios  of 
a  plan  already  begun,  and  in  part  finiAliO'l ;  and  the 
pits,  h.iving  debarred  themselves  by  acquiescence  from 
any  right  to  call  for  the  interference  of  the  court  by 
way  of  injunction  as  to  the  proposed  woik,  cannot,  1 
think,  be  entitled   to  claim  such  interference  as  to  its 
accessories.    The  wall  of  which  we  are  now  speaking 
is  in  fact  one  of  the  bonndary  walls  of  the  stable-yard, 
and  there  is  no  complaint  by  the  bill,  nor  do  I  see  any 
reasonable  ground  on  which  complaint  could  have  been 
made,  of  the  henhouse  connected  with  it.    These  ubser- 
Talions  apply  also  to  the  other  wall  complained  of  by 
this  bill.     It  is  in  fact  no  more  than  a  supporting  wall 
to  the  wall  forming  the  opposite  boundary  of  the  stable- 
yard.     Upon   the  gruund   of  acquiescence,    therefore, 
again  speaking  with  all   possible  respect  of  the  opinion 
of  the  V.  C,  my  opinion  is  that  this  decree  cannot  be 
maintained  as  to  these  erections;  but  although  (he  pits, 
are   not,  as  I  think,  for  the  reasons  above  stated, 
entitled    to  the  relief  by  way  ol  injunction   sought 
by     this     bill,     it     does      not,     1    ibink,      follow 
that   they    may    r.ot    be    entillrd    to    damages    for 
such    injury    (if    any)     as     may    have    brrii   done 
to  their    pioperly   by   the  deft,    having  built  otber- 
wUe    than    in    couformi'y   with    the  c-ivsnant.     Sir 
)lu(b  Qairiii'  Act  of  21  &  23  Vict,  c  37,  us  I  read 


[CUAX. 


it,  empower  courts  of  equity  to  give  damagee  in  sndi 
cases,  it  is  Dot,  as  I  think,  confined  to  cases  in 
which  the  pita,  coold  recover  damages  at  law,  and  I 
think,  therefore,  the  plto.  bringing  proper  partia  be- 
fore the  court  are  entitled,  if  they  think  fit,  to  pitneeatv 
the  snit  in  that  respect.  I  am  satisfied,  however,  tkat 
for  this  purpose  the  trustees,  and  possibly  other  per- 
sons, ought  to  be  made  parties  to  the  suit.  K,  there- 
fore, the  pits,  desire  to  go  on  with  the  suit  with  a  View 
to  recover  damages,  I  think  the  proper  order  to  be 
made  upon  this  appeal  will  bt,  that  the  caas*  staitd 
over,  with  liberty  to  amend  by  adding  parties ;  but  if 
the  pits,  are  satufied  lo  let  the  matter  real  aa  to 
damages,  I  think  the  bill  should  be  dismissed  wiib- 
out  costs. 

Counsel  for  the  resps.  desiring  time  to  conader 
which  course  they  should  adopt,  tl.e  cause  was  ordered 
to  be  in  the  paper  to  be  spoken  to  on  that  day  week, 
and  on 

Dee.  16,  the  pits,  elected  to  proceed  with  the 
cause  for  Uie  recovery  of  damages,  and  the  oanse  was 
remitted  to  the  Court  of  the  County  Palatine,  with 
leave  to  amend  the  bill  by  making  it  one  by  the 
Messrs.  Eastwood  on  behalf  of  themselves  and  all  other 
persons  interested  onder  the  covenants,  and  by  adding 
the  trustees  aa  defts.  The  costs  paid  lo  the  pits,  wen 
ordered  to  be  returned  within  fourteen  days. 

Solicitors  fur  the  deft,  appealing,  Sole,  Tumo'  snd 
t/ardwiek. 

Solicitor  for  the  pits,  Eltg  of  Uverpool. 


Nov.  9, 18  and  20,  and  Dtc  9. 

(Before  the  Lords  Justices.) 

JoHssoN  V.  Wtatt. 

Injunetion — Light  aitd  air — Acguiaetnee — Damogn 
— 21  ^  22  Vict.  c.  27—25  ^  26  Vict.  e.  42. 

Tht  pits,  and  lh»  dtfl.  occupied  adjoining  kotae;  awi 
Me  df/i.  intending  to  erect  a  glaei  room  a*  a  pkof«- 
graphic  tludio  on  a  portion  of  hit  premieee,  caVrd 
on  the  pile,  and  injunted  them  of  hit  detitf, 
taking  that  he  had  a  contract  and  plant  far  ihe  ■ 
ericlion,  and  poiMting  out  the  siiualion,  bat  afltr 
dark,  on  a  ipring  evening.  The  pin.  made  m> 
objection,  under  the  impretiion,  as  theg  allfjt^, 
thai  tht  building  teat  lo  be  on  a  diffirent  part  of  the 
d'fl.'i  premita  i  theg.  hotetver,  never  ashed  to  tte 
the  plant  nor  ntade  further  inquiriet. 

Eltven  dags  ajter,  the  deft,  commenced  hit  prepnra- 
tiont,  and  eight  dagi  njter  that  hit  actual  building. 
Twelve  dagt  ujttr  that  commenetment  the  {Alt. 
urate  requiring  Ihe  drfl.  to  detitt,  and  ihrealetti-j 
proceedingt  in  Chanctrg,  and  in  anolhtr  xeth,  whtm 
the  building  mu  nearlg  Jinithed,  the  bill  teat  fi  ei 
praying  an  injunction: 

Held  \ditienting  from  the  judgment  of  Wood,  F.C), 
that  there  vat  here  no  luch  aejuietcenoe  a$  wotdd 
deprive  tht  pltt.  <ff  tlieir  right  to  relief. 

At  the  rrfusal  of  un  injunction  at  the  Aearwy  of  a 
cnute  amvunit  to  a  declaration  that  a  tight  is 
absolutely  and  for  ever  luet,  a  much  ttromgtr  e-tt 
of  acquiescence  mutt  be  established  at  the  hearing, 
to  induce  the  court  lo  refuse  Ihe  injunction,  than  it 
required  upon  an  interfocut'  ry  opitlioation. 

Their  Lordthipt,  however,  dismined  the  bill  on  the 
ground  that  the  pltt.  had  sustained  no  subtlant  at 
i'jnry. 

In  a  case  of  nuiiance,  where  the  pit.  would  imiabhf 
recover  damngei  at  Ihw,  quesre,  whether  ihie  conrt 
will  grant  an  injunction  if  the  damages  would  be 
trifling  and  inconsideriibU. 

Per  Turner,  /,.  J. ; —.'1  llh^ugh  under  Ihe  25  <f  86  I  'let. 
c  42,  Ihe  cowl  it  not  abtolule/g  bound  to  tnftrtmin 
Ihe  question  ifdumaytt,  ytt  thei\  ^22  Viet.e.i7, 
girtt  a  JHritdiciion  at  to  damagei,  whitk,  in  «r> 
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etMUtincu  like  (AoM  dfthtpruent  cote,  the  court 

augkl  to  exercue. 
But  tie  pUi.  had/coM  to  shov  atu/  tith  to  Jamaget; 

and 
The  bUl  mu  dimuieel,  hit  withovl  eotlt. 

Tbb  was  an  appeal  by  tho  pits,  from  a  decUion  of 
Wood,  V.C.,  who  had  dismissed  their  bill  irith  costs, 
under  the  following  circnrastances  : — The  pits,  were 
two  widow  ladies,  llrs.  Johnson  and  Mrs.  Bnrke,  of 
whom  the  former  was  the  lessee,  and  the  latter  the 
sab-leaaee,  of  the  honse  and  premises  No.  10,  North 
Andlej-etreat,  Grosrenor-square,  under  the  Marqnis  of 
Weetminster,  and  the  honse  was  in  the  occnpation  of 
Mrs.  Bnrke.  The  deft.,  Hr.  W^att,  bad  lately  become 
the  ooenpier  of  No.  9  in  the  same  street,  which 
adjoined  the  pits.'  boose,  and  the  pits.'  premises  at  the 
back  were  bounded  on  one  side  b;  outbuildings  in  tlie 
oeeupatiau  of  the  deft.,  part  of  which  consisted  of  an 
erection  of  two  itoreys  in  height,  and  the  other  part  of 
one  storey  in  height.  The  delt.  was  a  photographic 
artist,  and  in  the  spring  of  this  jear  he  proposed  to 
raise  upon  the  lop  of  the  two-storeyed  building  a  glass 
room  for  the  purposes  of  his  profession.  He  therefor* 
called  at  the  pits.'  honse  on  the  OTening  of  the  28th 
March  1863,  after  dark,  and  had  an  interriew  with 
Mr.  Burke,  the  son  of  one  of  the  pits.,  who  was  residing 
in  the  house  with  his  mother,  and  be  then  informed 
that  gentleman  of  his  intention.  According  to  the 
evidence,  Mr.  Burke  and  the  deft,  proceeded  into  one 
of  the  rooms  at  the  back  of  No.  10,  and  the  deft,  then 
pointed  out  to  Mr.  Bnrke  the  site  of  the  proposed 
erection,  and  described  its  character  to  him ;  but  while 
the  deft,  insisted  that  he  had  accurately  described  the 
•its  and  character  of  the  studio,  Mr.  Burke  alleged  that 
the  deft,  told  him  that  the  proposed  building  was  to 
be  raised  upon  that  part  of  the  existing  ontbnildings 
which  was  only  one  storey  high.  In  this  belief  Mr. 
Bnrke  admitted  that  he  made  no  objection  to  the  pro- 
posal, but  was  satisfied  with  the  deft-'s  statement,  and 
required  no  further  description  of  the  building.  The 
deft,  alleged  that  he  also  informed  Mr.  Burke  that  he 
had  entered  into  •  contract  with  a  builder,  who  had 
prepared  a  plan  ;  but  Mr.  Bnrke  did  not  ask  to  see  it. 

Nothing  further  passed  between  the  parties,  and  on 
the  8tb  April^  the  deft,  introduced  workmen  into  his 
premises  for  the  pnrposes  of  preparing  his  ontbuild- 
ings  to  support  the  intended  addition  ;  but  it  was 
not  until  th«  I6tb  that  the  actual  building  was  begun. 
By  the  24th  considerable  progress  had  been  made,  and 
it  was  not  until  that  day,  as  the  pits,  asserted,  that 
they  became  aware  that  the  glass  bouse  was  being 
erected  on  the  top  of  the  higher  buitJinj;,  and  not  of 
the  lower.  On  the  28th  April  Mr.  Bnrke  wrote  a 
letter  to  the  deft,  remonstrating  with  him  on  liis  pro- 
ceedings, and  telling  him  that  unless  the  building  npon 
the  two-storeyed  part  was  at  once  abandoned,  the  pits, 
would  be  obliged  to  apply  to  this  court  for  an  injunc- 
tion to  restrain  him  from  building.  The  deft.,  how- 
erer,  proceeded  with  Ins  work<,  and  by  the  time  when 
the  present  bill  was  filed,  on  tJie  5th  May,  the  photo- 
graphic studio  was  almost  completed.  The  prayer  of 
the  bill  will  be  found  below  in  the  judgment  of 
Turner,  L.  J. 

A  great  deal  of  eridenee  on  the  subject  of  the 
diminution  of  light  and  air  was  gone  into  oo  both 
sides,  bnt  as  usnal  In  snch  cases  it  was  conflicting. 
The  STidene*  upon  this  subject,  and  its  general 
result,  appear  from  their  Lordships*  judgment.  The 
•ridenca  to  show  acquiescence  by  the  pits,  has  been 
tnOcienlly  referred  to  already,  but  it  did  not  appear 
that  any  part  of  the  deft.'a  proceedings  was  known 
to  the  pit.  Mrs.  Johnson  until  just  before  the  institution 
of  the  suit. 

The  pita,  moved  for  an  injunction  in  the  tenni  of 
their  prayer,  and  when  the  motion  was  heard  it  was 
Mnpg*d  that  H  should  itand  orar  (9  be  treated  as  a 
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section  t(  the  stiitnta  and  the  cases  referred  to.  The 
pits,  neie  bound  bj  their  oirn  negligence,  which  was 
in  no  wajr  attributable  to  tlie  conduct  of  the  deft.,  who 
sererat  days  before  his  tvbrlcs  were  commenced  himself 
cnlled  on  the  pits,  to  inform  them  of  his  designs.  At 
all  events,  the  Injury  was  very  trifling  in  degree,  and 
the  court  would  not  interfel-e  by  injimction  ;  and  where 
the  court  thonght  an  injiinction  coiil  I  not  properly  be 
gr.\nlcd,  it  would  direct  no  inquiry  as  to  damages,  unless 
it  should  b'e  shown  that  substantial  damages  would  pro- 
b.nlily  be  awarded.  The  pits,  miglit  still  proceed  at 
law  for  damages. 

Willcock,  Q.C.,  in  reply,  contended  that,  if  it  appeared 

that  any  damages,  however  small,  had  been  sastiiined, 

this  court  itself  must  ascertain  the  amount,  and  not 

leave  the  parties  to  proceedings  at  law : 

21  &22  Vict.  c.  27; 

The  Chancery  Regulation  Act,  I8S2  (25  &  26 

Vict.  c.  42),  8.  1  i 
Baylis  v.   Watkiru,  re  llooptr,   7  L.  T.    Rep. 
N.  S.  843. 
At  the  conclnsion  of  the  arguments  the  Court  asked 
whether,  if  it  should  be  deemed  desirable  by  the  judges, 
eitlier  side  would    object   to  the   employment   of  an 
Hrchitect  or  surveyor  to  report  npon  the  erection  under 
the  42nd  section  of  the  Masters  in  Chancery  Aboli- 
tion Act  (15  &  I G  Vict.  c.  80). 

W'iltcock,  Q.C.,on  the  p^rt  of  the  pits.,  consented,  but 

Daniel,  Q.O.  said,  that  his  client  was  most  desirous 

of  avoiding  all  additional   expense,  and  submitted  that 

there  were  sufficient  materials  to  enable  the  court  to 

decide  the  question. 

Juil^ment  was  reserved  until  the  1 7th  Dec,  when 
Lord  Justice  Titiiser  said : — The  pits,  in  this  suit, 
the  Ivi^sees  of  the  house  No.  10,  North  Audlcystreet, 
have  tiled  this  bill  for  an  injunction  to  re.strain  tlie 
licit.,  the  lessee  of  No.  9  in  the  same  street,  the  .idjoin- 
iiiK  liimso  on  the  south  side,  from  proceeding  with  the 
(•lection  or  buil'ling  <if  a  glass  house  intended  to  bo 
used  for  photnj;ra|iliio  purposes,  un  tlie  summit  of  a 
two-storeyeil  builling  at  the  baik  of  and  belonging  to 
I  he  house  No.  9,  or  oi  lierwise  using  the  two  atoreyed 
building  "for  the  purpose  of  constructing  thereon  any 
other  erection  or  building,  or  otherwise  from  proceeding 
with  any  works  upon  or  in  connection  with  the  said 
outbuilding  and  back  premises,  so  or  in  such  manner 
ns  to  obstruct  cr  diminish  the  access  of  light  or  air 
to  the  windows  of  the  back  of  the  house.  No.  10,  North 
Audley-street  aforesaid,  or  any  of  sucli  windows  and 
the  said  out-offices,  or  as  to  otherwise  injure  or  inter- 
fere with  the  healthy  or  comfortable  use  or  enjoyment 
or  market  value  of  the  said  house  and  out-offices; 
and  tliat  the  deft,  niiy  also  be  restrained  from  continuing 
or  allowing  to  continue  so  much  of  the  said  erection  ot 
building  as  shall  have  been  constructed,  or  any  erection 
or  builiiing  in  connection  therewith,  in  such  a  htiile,  and 
from  making  use  of  the  same  as  a  photographic  work- 
shop, or  otherwise,  so  as  to  produce  the  elTecls  herein- 
before mentioned,  or  either  of  them."  Then  the  bill 
also  prays,  in  addition  to  the  said  injunction,  "  that 
the  pits,  respectively  may  be  awarded  damages  in 
re'|>ect  of  the  injury  suiTered  and  the  expense  incurred 
by  them  in  Conseqneiice  of  the  dcfl.'a  conduct 
in  the  matter  herein  complained  of;  and  that 
the  deft  m-iy  b«  decreed  to  pay  to  the  pits, 
respectively  such  sums  as  the  deft,  miy  be  declared 
bound  to  pay  as  aforesaid."  Upon  the  hearing  of  the 
cause  the  V.  0.  Sir  Wm.  1>.  Woa<l  distnissed  the  bill 
with  costs  upon  the  ground  of  the 'pits.'  having 
debarred  themselves  of  any  title  to  relief  by  having 
permitted  the  deft,  to  go  on  niih  the  bu  Iding,  which 
in  fact  was  neatly  compleled  liefore  the  bill  w.<s  filed. 
The  pltn.  have  appealed  from  the  di-cree  dismissing^  the 
bill,  and  we  luve  now  to  dixpoae  of  the  appeal.  My 
learned  brother  and  I  are  agreed  in  opinion  tliat  this 
decree  ctiiupt  b«  maintained  upon  the  ground   on 


which  the  V.C.  has  proceeded.  That  there  was 
sufficient  acquiescence  to  justify  the  court  in  itfiisiDg 
to  grant  the  injunction  npon  an  interlocutory  applica- 
tion, cannot,  I  think,  be  doubted;  but  I  apprehend 
that,  to  justify  the  court  in  refusing  to  interfere  at  liifl 
hraiing  of  a  cause,  tlieie  must  be  a  much  stronger  case 
of  acquiescence  than  is  required  upon  an  iaterlocutory 
application,  for  at  the  hearing  of  a  causa  it  ia  the 
duty  of  the  court  to  decide  upon  the  rights  of  the 
parties,  and  the  dismissal  of  the  bill  upon  the  gronnJ 
of  acquiescence  smonnts  to  a  decision  that  a  rif^ltt 
which  has  once  existed  is  absoldtely  and  for  ever  lost. 
This  case,  therefore,  must,  in  my  opinion,  be  disposed 
of  on  the  merits ;  and  the  first  question  on  the  merils 
must  be,  whether  the  injuuction  ought  to  be  granted 
either  to  the  full  extent  of  the  prayer  or  to  any  more 
limited  extent  Thia  question  depends,  I  think,  npoo 
the  degree  in  which  the  light  and  air  coming  to  the 
pits.'  house  is  or  wilt  be  obstructed  by  the  erection  la 
queslioD.  It  is  scarcely  necessary  to  say  that  this  oonit 
would  certainly  not  interfere  by  way  of  injunction  in  > 
case  in  which  no  damages,  could  be  leeovered  at  law. 
Perhaps  it  may  be  said  that  this  court  would  not  so 
interfere  in  a  case  in  which,  although  daxages  might 
be  recoverable  at  law,  the  amount  to  be  rcooveml 
would  be  trifling  and  inconsiderable;  but  as  thia  is  a 
question  on  which,  as  applying  to  cases  of  nnisance, 
there  has  not  been  an  unanimity  of  opinion  in  tiM 
court,  I  leave  that  point  untouched.  I  think  that,  at 
all  events,  a  pit.  coming  to  this  court  for  its  inter- 
ference in  a  case  of  this  nature,  is  bound  to  show  that 
the  obstruction  to  the  light  and  air  which  he  ca)b 
npontlieconrtto  prevent  is  such  as  will  render  the  bonsa 
occnpied  by  him,  if  not  of  less  value,  less  fit,  or  at  ieaU 
substantially  less  comfortable,  foi  I  he  purposes  of  occu- 
pation. How  then  does  this  case  stand  upon  the  evidence 
as  to  these  pointH  ?  i  think  it  clear  npon  the  evidence 
that,  if  the  plt.'a  case  Cim  be  sustained  at  all  as  ta 
any  of  these  points,  it  can  only  be  with  reference  14 
the  windows  of  the  bedrooms  on  the  second  and  third 
floors,  and  the  staircase  window  between  thoea  floo-s; 
but  looking  to  the  whole  of  the  evidence  before  u<, 
and  not  to  that  on  the  part  of  the  pits,  only,  I  think 
that,  even  with  re.4pect  to  these  windows,  the  pits,  hire 
failed  to  establish  a  case  on  any  of  these  point* 
entitling  them  to  «ll  for  the  interposition  of  this  court 
by  way  of  injunction.  First,  as  to  the  light  and  air. 
These  windows  are  in  a  lateral  position  with  itferrnee 
to  the  proposed  erection.  There  is  light  and  air  coming 
to  them  from  other  quarters  than  over  the  two-storeyed 
buililing.  I  do  not  find  any  evidence  on  the  p.irt  of 
the  pits,  that  there  will  not  be  light  and  air  coming  to 
them  from  those  other  quarters  lufficient  fur  all 
ordinary  purposes  of  domestic  comfort  and  enjoyinmt, 
and  so  far  as  the  access  of  air  may  be  obstructed,  the 
obstruction  will,  aS  I  collect  from  the  evidence,  be 
casual  and  temporary  only,  depending  on  the  diredioa 
of  the  wind.  Secondly,  as  to  the  effect  of  the  pro- 
posed erection  on  the  value  of  the  bou'^e,  it  is  to  be 
observed  that  tliese  windows  are  merely  the  upper 
windows  at  the  back,  and  it  is  remarkable  tlix', 
allliougli  most  of  the  pits.'  witnesses  say  that  the  hoii-e 
will  be  diminished  in  valne  by  the  proposed  rreclion, 
scarcely  any  of  them  (I  believe  only  one,  or  at  must 
two  of  them)  refer  thii  diminution  in  value  to  the 
alleged  diminution  of  light  and  air.  That  the  windnw* 
of  the  house  may  be  overlooked  and  its  onmparalire 
privacy  destroyed,  and  its  value  thus  dimin'sbed  by 
the  proposed  erection  (circnmslances  to  which  anme 
of  the  pits.'  witnesses  re'er),  are  matters  with  vhii-h, 
ts  I  apprehend,  we  have  iinlhini;  to  do.  I  ihink, 
II  erefure,  that  the  pits.'  case  for  tlie  injunction  winilly 
fails.  Then,  as  to  the  question  of  damagrs,  Vpm 
the  best  consideration  which  I  hare  been  able  to  giva 
to  the  Chancery  ReguUtiun  Act  1862  (25  &  26  Viet, 
c  42,  Ur  Rnl'i  Act),  I  iiin  not  satisfied  that,  nadtr 
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tb«  prorisioiM  of  that  Act,  we  are  abaolutelj  bound 
to  enter  into  tbU  part  of  the  case,  for  I  mnch 
doabt  whether  the  qaestion  as  to  the  pits.'  right 
to  damages  oaght  to  be  considered  as  being,  within  the 
meaning  of  the  Act,  a  question  of  lair  or  fact  cog- 
nisable in  a  coort  of  commoa  law,  on  which  the  pits.' 
title  to  relief  in  equity  depends ;  bat  Sir  Hugh  Cairns 
Act  (21&22yict.c.27)  has,  I  think,  given  us  jurisdic- 
tion to  entertain  this  qaestion  of  damages;  and 
baring  regard  to  the  spirit  and  intention  ef  the  latter 
Act  (the  Cbancerj  Regnktioa  Act),  I  think  that, 
baring  this  jurisdiction,  wo  fought  under  the  circum- 
stances of  this  case  to  exercise  it.  I  hare  therefore 
considered  the  qaestion  of  damages,  and  looked  into 
sereral  cases  at  law  upon  the  subject :  (£aci  r.  Stucey, 
2  Car.  &  P.  465 ;  Parker  i.  Smith,  5  Cnr.  &  P.  438 ; 
Prin^  T.  WarnJlam,  7  Car.  &  P.  377 ;  and  Wells  x. 
OJf,  in  the  same  rolume,  p.  410.)  Upon  the  anthoiitj 
of  those  cases  raj  epinion  is,  that  the  pits,  hare  not 
established  a  snffieient  case  to  entitle  them  to  any 
damages,  and  that  their  case  fails  on  this  point  also. 
Upon  the  whole,  therefore,  I  think  that  this  bill  has 
been  properly  dismissed,  although  not  upon  the  ground 
00  which  the  V.  C.  proceeded  ;  bat  I  think  that  under 
the  circumstances  of  the  case  the  bill  should  have 
been  dismissed  without  costs,  and  that  there  should  be 
no  costs  of  the  appeal. 

Lord  Justice  KmoHT  Bbucb  said: — In  this  case, 
but  for  a  recent  statute,  the  contents  of  which  I  had 
not  at  the  hearing  fully  and  accurately  recollecfed , 
until  the  argument  for  the  pits. — the  apps.  here — bad 
proceeded  some  way,  I  should  probably  hare  thought  it 
better  that,  without  dismissing  the  bill  for  the  present 
at  least,  the  canse  should  stand  orer,  with  liberty  to  the 
pits.,  or  either  of  them,  to  sue  the  deft,  at  law, 
and  with  liberty  to  apply  ;  but  we  must  hare  regard 
to  the  present  state  of  the  statnto  law.  With  anaSected 
deference  to  the  learned  judge  from  whose  court  the 
suit  comes,  my  impression  is,  that  a  case  of  acquies- 
cence or  of  laches  has,  upon  the  whole  eridence,  not 
been  established  against  either  of  the  two  pits.,  whose 
bill  was  filed  xm  the  5th  Uay  last.  If,  therefore,  the 
addition  to  the  d*ft.'s  house,  against  which  complaint 
was  made,  is  a  nuisance  to  the  pits.'  house  or  to  the 
pits,  in  respect  of  their  house,  they  are,  as  I  consider, 
entitled  to  relief  here.  On  the  materials  before  ns 
here,  I  am  of  opinion  that  it  is  not  shown  to  be  a 
nnisance  to  them  or  to  their  faoose,  either  as  to  air  or 
light.  If,  therefore,  the  case  is  to  rest  as  it  is,  the  bill 
should,  I  think,  remain  dismissed  ;  but  I  should  hare 
been  willing,  had  my  learned  brother  been  willing,  if 
asked  by  the  pits.,  to  allow  the  parties  to  examine  or 
re-examine  witnesses  orally  here,  on  the  question  of 
nuisance,  with  a  riew  to  granting  or  refusing  finally,  so 
far  as  we  are  concerned,  an  injunction.  The  L.  J., 
however,  being  of  opinion  that  the  bill  ought  to  remain 
dismissed  without  any  siKh  option  as  I  have  mentioned, 
so  it  will  be ;  and  he,  I  need  not  say,  is  very  likely  to 
be  right.  The  bill  standing  dismissed,  I  agree  with 
biro  in  thinking  that  the  deft,  should  neither  receive 
nor  pay  any  costs  previous  or  subsequent  to  the  appeal. 

Solicitors  for  the  pits,  the  apps.,  Poole  and  Gamlen, 
s^nls  for  Dartill  and  Poullon,  Windsor. 

Solicitor  for  the  deft,  the  resp.,  Uerbert. 

Nov.2\,  23,  and  Dee.  22. 
(Before  ihe  Lords  Justices.) 
Adams  v.  Swobdeb. 
Bemkrvj^f  —Sals  by  aisigneei — Pwchate  bg  $ol!citor 
— Bmkrttptey  annulled  by  fraud — Suit  by  bankrupt 
to  set  a$id«  taU — Right  to  me. 
The  pit.  mat  adjudged  bankrupt  in  July  1856.    Be 
teca  then  entitled  to  a  K/e-inltrttl  in  rent  estate  and 
to  a  policy  of  asturanee  on  his  own  K/e,  and  in 
Jftetmitr  tint  pmperlg  wo*  told  by  unction  by  the 


assignees,  and  teas  bought  by  Ihe  deft.  It.,  the  sur- 
veyor and  auctioneer  employed.  The  di'fl.  S.  tons 
the  tolicilor  for  tlie  assignees  in  the  sale,  and  lie 
aJvanced  the  purchise-money  to  R. ;  the  conveyance 
was  made  to  S.  su'iject  to  redemption  by  R.  on  pny. 
ing  the  sum  advanced  with  inlere'l.  la  March  ISCO 
the  pit.  made  a  composition  with  his  creditors,  anil 
soon  after  an  order  was  obtained  by  him  annullinj 
the  adjudication  and  dismissing  the  petition  fur 
adjudication.  The  pit.  afterwards  JUed  this  bill  lo 
set  atidt  ihe  sale  on  the  ground  of  undervalue  and 
the  relation  in  which  ihe  solicitor  and  auetiunra- 
stood  to  the  estate  at  the  time.  It  was  aho'm  lliat 
the  pit.  had  obtained  the  composition  and  the  d'ti- 
teipient  aantdment  of  the  adjudication  by  fraud  iri 
concealing  from  his  creditors  considerable  properly 
to  which  he  was  entitled;  and  further,  that  he  had 
by  deed  before  the  annulment  expressly  confirmed  all 
tales  made  by  the  assignees.  Under  these  circum- 
ttanees 
Stuart,  V.  C.  held,  that  as  Ihe  compoisition  had  been 
obtained  by  fraud,  the  pit.  hid  no  title  to  sue,  and 
that  any  right  to  have  the  sale  set  aside  which 
might  exist  enured  to  the  benefit  of  (he  creditors, 
and  he  dismissed  the  bill.  But,  upon  appeal,  it 
was 
Beld,  that  this  court  could  not  consider  the  circum- 
stances under  which,  and  the  means  by  which,  Ihe 
order  annulling  the  bankruptcy  had  been  obtained  ; 
that  it  must  be  treated  here  as  a  valid  order; 
that  it  prevented  the  assignees  from  suing ;  that  if 
restored  to  tliepU.  his  properly;  that  the  composition  • 
deed  did  not  prevent  the  pit.  from  suing  ;  and  that, 
as  the  purchase  by  the  solicitor  and  auctioneer  was 
undoubtedly  fraudulent  and  void,  it  must  be  set 
aside  in  the  present  suit.  But  the  decree  was 
expressly  lo  declare  that  it  was  so  set  aside  without 
prejudice  lo  the  rights  of  the  assignees  or  of  creditors, 
as  against  Ihe  pit.,  to  the  benefit  which  might  arise 
from  setting  aside  the  sale. 
The  defls.  were  ordered  to  pay  to  Ihe  pll.  100/.  ots 
account  of  the  costs. 

This  was  an  appeal  by  the  pit.  against  an  order  of 
V.  C.  Stuart,  who  in  March  I8G3  dismissed  the 
bill,  but  without  costs,  on  the  ground  th.it,  as  the 
composition,  and  consequently  the  annulment  of  the 
pU.'s  adjudication  as  a  b.inkrupt,  had  been  founded  on 
an  arrangement  which  was  not  made  bona  fiJe  on  the 
plt.'s  part,  but  was  entered  into  by  Ihe  creditors  in 
ignorance  that  be  had  suppressed  the  existence  of  con- 
siderable property  to  which  he  was  entitled  at  the  dale 
of  the  composition-deed,  there  was  no  right  in  him  to 
prosecute  a  suit  in  which  the  interests  of  the  creditors 
were  wholly  unrepresented. 

The  circumstances  are  very  fully  stated  in  the 
previous  report  of  the  case  at  8  L.  T.  Rep.  N.  S. 
143,  and  a  statement  of  them  w.is  also  made  by 
Knight  Bruce,  L.J.  in  delivering  judgment ;  they  are 
tlierefore  not  repeated  here,  but  it  ought  to  be  men- 
tioned that  soon  after  his  Honour's  decision  tlio 
former  assignees,  whoso  functions  had  of  course  been 
terminated  by  the  order  of  May  1860  annulling  the 
adjudication,  petitioned  the  Court  of  Bankruptcy  to 
direct  an  inquiry  into  the  alleged  concealment  by  the 
pit.  of  property  belonging  to  him,  which  conceal- 
ment was  first  brought  to  their  knowledge  by  his  cross- 
examination  before  the  V.  C.  The  learned  com- 
missioner directed  such  an  inquiry,  and  the  pit.  ap- 
pealed against  it  to  the  L.  C,  who  discharged  the 
order,  considering  that,  as  the  certificate  of  the  bank- 
rupt had  boen  refused  in  Juno  1858  for  false  st.ile- 
ments  in  his  examination  and  for  other  fraudulent 
cooducl,  the  assignees  and  creditors  must  have  had 
notice  that  the  bankrupt  was  not  a  trustworthy 
witness,  and  therefore  could  not  properly  have  relied 
opoa  bis    subsequent    stat«m«nts   of   the   propertjr 
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belonging  to  him  wlicn  tlic  deed  of  composition  was 
execat«d. 

Malint,  Q.  C.  and  Berbtrt  Smith  appeared  for  the 
pit.  appealing. — They  contended  that  the  pnrchase  by 
the  solicitor  and  auctioneer  employed  in  the  sale  was 
utterly  bad,  and  such  as  according  to  all  the  principles 
and  practice  of  this  court  must,  if  properly  impeached, 
be  set  aside : 

Batch  r.  Hatch,  9  Ves.  292  ; 

Gralegy.  Motisley,  4  De  G.  &  Jon.  78  ;  ».  c.  33 
L.  T.  Bep.  154  ; 

Slump  T.  Gabu,  2  De  0.  M.  &  G.  C23  i 

Ex  parte  Jama,  8  Ves.  337 ; 

Ex  parte  Jiet/noldt,  5  Ves.  707  ; 

£x  parte  Buge,  4  Madd.  459  ; 

Ex  parte  Bennett,  10  Ves.  381  ; 

Exparte  Morgan,  12  Vei.  4  ; 

Giibt  T.  Dauid,  8  L,  T.  Kep.  N.  S.  374 ; 

Bailey  r.  Wutkiiu,  6  Bli.  27.^>  (n.)  ; 

Pooley  T.  Quilier,  2  De  G.  &  Jou.  327 ;  8.  c.  31 
L.  T.  Bep.  64  ; 

O'Brien  t.  Lewit,  7  L.  T.  Bep.  N.  S.  734 ;  a.  c. 
on  appeal,  8  L.  T.  Bep.  K.  S.  179. 
Then  in  whom  was  the  right  to  impeach  it  now 
vested  ?  It  could  not  be  in  the  assignees,  for  there 
were  none ;  they  were  discharged  by  the  order  annull- 
ing the  bankmplcy ;  none  of  the  creditors  came  for- 
ward to  sue,  and  it  was  impossible  for  the  pit.  to  bring 
them  before  the  court ;  beyond  these  the  pit  was  the 
only  person  interested,  and  upon  the  supersession  of 
the  bankruptcy  the  estate  and  all  rigbt  over  it  passed 
back  again  to  him : 

Wearing  t.  ElUi,  6  De  G.  M.  &  G.  596  ;  and 
several  cases  there  cited ; 

C/utrman  v.  Charman,  14  Ves,  580; 

Bankt  T.  Scott,  5  Madd.  493. 
The  order  annulling  the  -bankruptcy  was  one  subsisting 
and  valid  ;  this  court  could  not  consider  the  grounds 
upon  which  or  the  circumstances  under  which  it  was 
made,  but  must  take  the  order  as  it  stood.  There  was 
no  objection  taken  in  the  answer  to  the  present  plt.'s 
rigbt  to  sue  by  reason  of  his  misconduct,  and  even 
allowing  that  that  misconduct  had  been  of  the  grossest 
kind  and  clearly  proved,  it  could  not  deprive  him  of  his 
civil  rights:  (Sharp  v.  Taglor,  2  Pli.  801.)  The 
deed  dated  14th  March  IS60  was  one  to  which  tho 
dcfts.  were  not  parties,  and  though  it  professed  to 
confirm  all  sales  made  by  the  assignees  and  all  acts 
done  by  them,  that  ratification  w.s  only  for  the  pro- 
tection of  the  assignees,  and  was  only  intended  to 
prevent  the  impeachment  of  such  sales  and  acts  by 
reason  of  the  adjudication  having  been  superseded. 
Iiastly,  until  the  bankruptcy  waa  annulled  the  pit. 
could  not  sue;  that  was  done  in  May  I860,  and  the 
bill  was  filed  in  July  1861. 

Bacon,  Q.C.  and  Marten  for  the  deft.  SworJor,  and 
Bobhoust,  Q.C,  WalUr  and  Nembon  (fit  the  common 
law  bar),  for  the  deft.  Ree,  supported  the  decision  of 
the  V.C.— They  contended  that,  but  for  the  order  in 
bankruptcy  in  May  1860,  the  pit.  had  no  possible  tight 
to  sue,  and  as  that  order  had  been  obtained  by  fraud, 
this  court  would  not  assist  kiin,  even  assuming  that 
otherwise  he  would  have  the  right : 

The  Earl  of  Baadon  v.  Beeoher,  3  CI.  &  Fin. 
479; 

Price  V.  Bewhurit,  8  Sim.  279. 
The  right  to  sue  was  in  the  assignees  or  the  creditors 
on   the  annulling  of  the  bankruptcy,  and  was  not  of 
«nch  a  nature  as  to  be  assignable  by  them  : 

32  Hen.  8,0.9; 

Undtrviood  v.  Lord  Courtoim,  2  Sch.  &  Lef.  41  j 

Spragg  v,  Binket,  5  Ves.  583  ; 

Prot$er  v.  Edmond;  1  Y.  &  Coll.  481 ; 

Budge  t.  Wtedon,  4  De  G.  &  J.  216;    s.c  33 
L.T.  Rep.  214; 

Jioft  T.  ffoplsineon,  3  De  0.  &  J.  177, 


Again,  llio  deed  of  composition  and  the  conseqneLt 
order  were  both  expressly  declared  to  be  without 
prejudice  to  the  acts  done  and  the  sales  made  by  the 
assignees;  and  indeed,  without  snch  a  resemtioa,  tb* 
court  would  not  have  made  the  order : 
Exparte  Smith,  Buck,  262  (n.) ; 
Toagood  v.  Bank^,  Buck,  65. 
But,  nt  all  events,  the  fact  of  that  reservation  being  in 
both  the  deed  and  the  order,  prevented  the  bankruj-t 
himself  from  suing;  and,  though  the  defts.  were  not 
patties  to  the  deed,  they  were  entitled  to  the  benefit  of 
it  under  the  Act  8  &  9  Vict.  e.  106,  s.  5.  Lastly,  Ibe 
pit.  had  admitted,  in  his  cross-examination,  that  be 
was  intimate  with  the  deft.  Bee ;  that  he  knew  Bet 
had  bought  the  property  at  the  sale,  and  the  jnice  fc* 
had  given,  and  that  he  bad  never,  in  any  way, 
objected.  Tho  pit.  had  for  several  years  ar4|Diesced  hi 
the  purchase,  and  must  b«  held  barred  by  thst 
acquiescence. 

Herbert  Smith  replied,  urging  that  none  of  the 
grounds  relied  on  by  the  defts.  displaced  lb«  oon- 
tention  of  the  pit. ;  that  the  purchases  by  them  wen 
fraudulent  and  void  in  this  court,  and  that  the  ordft 
annulling  tb«  bankruptcy  re-vested  in  the  pit.  sU  his 
estate,  properly  and  previous  rights.  Dot  the 
authorities 

Wearing  v.  EUii  (ubi  ante),  and 
Slump  V.  Gaby  (M  ante"), 
showed  that  a  right  to  set  aside  a  voidable  aok  wai 
.issignable. 

Their  Lordships  reserved  judgment  until  the  S2ad 
Deo.,  when 

Lord  Justice  EiitouT  BnocE  said : — Samnd  Adins 
was,  in  July  1856,  adjudicated  a  bankrupt.  Hii 
affairs  seem  not  to  have  been  within  a  very  narrow  or 
limited  comass.  His  property,  among  other  pani- 
culars,  comprised  a  life  interest  in  a  real  cstata 
called  Cannons,  in  Hertfordshire,  worth  several  hao- 
dred  pounds  per  annum,  and  comprised  alao  a  pdicy 
of  insurance  on  his  life.  This  life-interest  aid 
this  policy  were,  in  Oeo.  1856,  contracted,  ky 
the  assignees  under  the  bankruptcy,  to  be  sold  ; 
that  is  to  say,  were  then  sold  by  tbcn  by 
public  auction  to  Mr.  Bee,  one  of  the  defts.  in  tba 
cause,  an  auctioneer,  who  had,  in  some  way,  been  em- 
ployed by  the  assignees — an  employment,  wfaaterer  it 
was,  which  the  other  facts  of  the  case  render,  I  think, 
immaterial.  The  sale  was  completed  in  the  year  1837. 
Mr.  Rec,  though  nominnlly  and  apparently  the  v>le 
bidder  and  sole  contractor  and  sole  purchaser,  did,  is 
fact,  contract  for  the  life-interest  and  the  policy,  aid 
bought  them  on  the  account  of  himself  and  the  other 
deft.  Mr.  Sworder ;  they  were  togetlier  interested  ia 
the  transaction,  anl  from  the  beginning  and  tbtongbMt 
were  (to  borrow  an  expres-iion  used  by  Mr.  Sworder  «b 
the  subject)  "  partners  in  the  matter,"  and  tbty 
seem  to  hare  so  continued ;  but  Mr.  Swoider,  before  sal 
at  the  time  of  the  auction,  and  thenceforth,  to  and  at 
the  time  of  the  completion  of  the  aale  and  aftei  woid-s 
was  one  of  the  solicitors  imdrr  the  bankruptcy  to  the 
assignees.  At  the  foot  of  the  first  page  of  tiie  parti- 
culars and  conditions  of  sale,  printed  and  used  for  tkt 
purpose  of  the  auction  in  Dec  1856,  is  thia  statcmat: 
"  May  be  viewed  by  permission  of  the  tenaota,  and  printed 
particulars  had  at  the  place  of  sale,  of  Uessn.  Loognov*, 
Sworder  and  Longraore,  solicitors;  Mr.  Jackaoa  aad 
Mr.  Medcalf,  Hertford ;  of  Messrs.  Ree  and  Swa,  Wore; 
and  in  London  o(  Messrs.  Lawrance,  Plews  and  Baytt, 
solicitors,  and  Plews  and  Wall,"  who  were  aoetieoeaa. 
Messrs.  Bee  and  Sons,  and  Mesars.  Longmorc,  Swwdtr 
and  liOngmore,  there  mentioned,  include  iIm  dafta. 
The  3rd  condition  of  sale  is  this : — "  Each  pcnaa 
shall  pay  to  the  auctionMr  immediately  after  the 
sale  a  deposit  of  20  per  cent,  in  put  of  tba  par- 
chase-monsy,  and  sign  an  agreement  fw  payiiMal  af 
tbe  reuaindei  on  the  86lli  DaiK-  nest,  atitw  gSca  «f 
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Mcssn.  Longmoie,  Sworder  and  Loogmore,  Hertford." 
And  the  5th  condition  wu  in  these  terms  :— "All  ob- 
jections and  rcqaiaitions  which  anjr  purchaser  has  to 
malu  shall  be  delirered  in  vriiing  to  the  vendor's 
solicitors  within  twenty-one  da/s  from  the  receipt  of 
the  abstract,  and  none  afierwardi  delirered  shall  be  of 
tnj  arail ;  and  if  any  objection  or  requisition  shall  be 
so  delirered  which  the  renders  shall  be  nnable  or  un  • 
willing  to  remove  or  comply  with,  thej  shall  be  at 
libertr  (notwithstanding  any  attempt  to  rtmore  or 
comply  with  the  same)  to  rescind  tho  contract,  on  re- 
taming  the  deposit,  without  interest  or  costs."  Of 
CMise,  if  the  assignees  had,  while  they  continaed 
assignees  under  the  bankmptcy,  contested  the 
sale,  and  sought  to  set  it  aside  before  or  after 
its  completion,  whether  the  price  was  high  or 
low,  or  neither  (though  I  may  observe  in  passing 
that  it  seems  to  hare  been,  in  fact,  not  a  bigli 
price),  they  would  plainly  hare  been  entitled  to  succeed 
in  that  contention.  They  did  not  make  the  attempt ; 
hot  these  things  happened  :  frandnlent  conduct  on  the 
part  of  the  bankrupt  towards  the  body  of  his  creditors 
or  some  of  them  was  proved,  and  his  certificate  was 
ooDsequently,  in  the  month  of  June  1858  (though 
be  haid  passed  his  lost  examination),  refused,  tir. 
Adams,  however,  desiring  neither  to  pay  his  creditors 
in  fall  nor  to  remain  an  nncertificated  bankrupt,  pro- 
cored  one  of  his  friends  or  acquaintances  to  offer  a  sum 
of  500/.  to  the  creditors  under  the  bankruptcy,  as  a 
oonsideratioa  for  allowing  the  bankruptcy  to  be 
superseded  and  annulled,  under,  I  think,  the  230th 
section  of  the  statute  12  &  13  Viet.  c.  106.  The 
offer  was  accepted,  and  accordingly,  in  )Iay  I860,  an 
crder  in  the  bankmptcy  was  made  to  this  effect :  "  Upon 
application  this  day  made  to  me  by  the  above-named 
bankrapt,  and  npon  reading  an  order  of  this  court, 
bearing  date  tb«  25tk  July  1856,  whereby  the  said 
bankrupt  was  adjudged  bankrapt;  also  br  certificate 
bearing  date  this  day,  made  in  pursuance  of  the 
general  rales  aud  orders  of  this  court,  relating  to 
comporitions  after  bankraptcy;  also  a  certificate  dated 
the.  S3rd  Feb.  last,  of  the  payment  into  the  Bank 
of  England,  by  the  said  Samuel  Adams,  of  the  sum 
of  SOOL  in  pnrstunoe  of  bis  proposal ;  also  an  inden- 
lara  of  release  and  indemnity  to  the  assignees  bearing 
date  this  day  (a),  and  made  between  the  said  bank, 
mpt  of  the  one  part,  and  William  Whitmore,  John 
Green  Elaey  and  Joseph  Lawrence,  assignees  of  the 
estate,  &c,  of  the  said  Samuel  Adams,  of  the  other 
part,  and  which  indenture  has  been  executed  by  the 
said  bankrupt,  and  Mr.  Lawrance,  solicitor  to  the  assig- 
nees, appearing  and  consenting  to  this  order  :  it  is 
hereby  ordered  that  the  said  adjudication  of  bank- 
raptcy be,  and  that  the  same  is  hereby  annulled, 
and  that  the  petition  for  aHjudication  be,  and 
that  the  same  is  hereby  dismissed ;  but  this 
order  is  expressly  without  prejudice  to  any  sale 
Viade,  or  any  ether  act,  mattei,  or  thing  done  by  the 
assignees  or  otherwise,  under  the  said  adjudication, 
and  also  without  prejudice  to  the  right  of  the  creditors 
to  receive  the  said  sum  of  500/.  and  any  other  sum  in 
Uie  bands  of  the  ofiicial  assignee,  by  way  of  dividend 
or  composition  on  their  said  debts."  But  that  order 
bad  been  preceded  by  a  deed  connected  with  the  offer 
and  the  intention  to  procnre  the  bankruptcy  lo  be  an- 
nnlled — a  deed  dated  14th  ilarcU  1860,  and  executed 
by  Samuel  Adams ;  and,  so  far  as  it  is  material  to 
state  it,  it  was  to  this  effect :  it  was  made  between  the 
pit.  of  the  one  part,  and  the  assignees,  whose  names 
have  been  already  mentioned,  of  the  other  part.  It 
recited  the  adjudication  and  the  due  appointment  of 
tbo  asriguees ;  that  the  bankrupt  had  passed  his  last 
ezam!nation,andbeingde8irou8of  offering  to  his  creditors 


*  («)  TUs  was  an  error  In  the  order ;  tho  date  o(  the 
dead  waa  leaUy  the  14th  Uarob  IWO,  and  its  eOeet  Is 
■tated  below  by  tho  L.  J. 


a  composition  in  respect  of  their  debts,  that  he  had, 
on  the  6th  Jan.  I860,  called  a  meeting  of  his  cre- 
ditors under  the  B.  L.  C.A.  1849  (s.  230),  and  had 
then  made  an  off.'r  of  composition,  which  nine-lcntlis 
in  number  and  value  of  his  creditors  had  accepted,  and 
that  such  acceptance  had  been  duly  confirmed  at  n 
second  meeting  on  the  lOtb  Feb. ;  that  by  such 
offer  the  pit.  and  one  Jamos  Mason  proposed  to  pay  lo 
the  creiiitors  500/.  in  full  satisfaction  of  all  debta, 
claims  and  demands  under  the  bankruptcy ;  that  an 
order  dated  the  10th  Feb.  was  made  in  bankruptcy 
that  the  pit.  and  Mason  should  be  at  liberty  niihin 
fourteen  days  to  pay  to  the  otiicial  assignee  tho  said 
sum  of  500/. ;  that  the  said  sum  had  been  accordingly 
paid  ;  that  since  the  adjudication  the  assignees  had  iu 
that  character  made  various  sales  of  the  real  estates, 
chattels  real,  and  personal  estate  and  effects  of  the 
pit.,  and  had  brought,  defended  and  compromised  divers 
actions  and  suits  in  relation  to  tho  estate,  and  done 
various  other  acts  ;  that  it  had  been  agreed  upon  that 
to  protect  and  indemnify  thcin,  their  heirs,  execuiom 
and  adminbtrators,  estates  and  effects,  "  and  all  persons 
claiming  under  them "  against  loss  or  liability  on 
account  of  any  snch  acts  done  or  authorised  to  lo 
done  by  them,  and  in  order  to  ratily  and  confirm  all 
such  acts  the  pit.  should  execate  that  indenture,  and 
that  it  was  intended  to  apply  to  the  commissioner  to 
annul  the  adjudication  and  to  dismiss  the  petition  for 
adjudication ;  and  it  was  witnessed  that  the  pit.  "  ratified 
and  confirmed  all  and  singnlar  the  sales,  purchases, 
contracts,"  and  other  aels  entered  into,  anthoriscd,  or 
sanctioned  by  the  assignees  in  relation  to  the  estate 
and  effects  of  tl:e  pit.  And  the  pit.  declared  that  every 
such  "  sale,  purchase,  contract,"  and  act  should  thence- 
forth be  as  binding  on  him  as  if  the  said  bankraptcy 
had  not  taken  place.  And  it  was  further  witnessed 
that  the  pit.  thereby  acquitted  and  released  tho 
assignees  against  all  actions,  suits  and  demands  which 
were  or  might  be  set  up  on  account  of  any.  "sale, 
purchase,  contract  "  or  act  done,  authorised  or  sanc- 
tioned by  the  assignees,  and  he  covenanted  to  in- 
demnify them  against  all  consequences  of  their  said 
sales,  contracts,  or  acts.  And,  further,  that  if  the 
bankruptcy  should  bo  annulled,  he  would  make,  exe- 
cute and  perfect  all  acts,  deeds  and  conreyancoi  for 
confirming  or  corroborating  this  indenture,  aud  all  or 
any  of  its  clauses  or  provisions,  and  the  transactions, 
matters  and  things  to  which  the  same  related.  This 
deed  is  mentioned  in  the  order  of  May  1860,  though 
by  a  wrong  date.  The  order  of  May  18C0  has  not 
been  discharged  or  varied,  but  remains  in  force,  and 
the  bankruptcy  has  ever  since  that  order  been  and  now 
remains  superseded  and  annulled ;  and  the  probability  or 
improbability  that  the  order  of  May  1860  will  be  dis- 
charged or  varied,  or  that  the  hankrup'.cy  will  be  cet 
up  again,  i.«,  I  think,  for  every  present  purpose,  imma- 
terial. After  the  order  of  May  1860,  namely,  iu  July 
1861,  the  bill  in  this  suit  was  filed  by  Samuel  AdamK, 
the  late  bankrupt,  as  the  sole  pit.,  its  object  being  to 
set  aside  the  sale ;  and  the  main  question  before  us 
really  is  not  ns  to  the  merits  of  the  purchase  (which 
are  none),  but  whether  the  pit.  is  a  person  capable 
of  suing  ;  not  whether  the  sale  can,  if  pro- 
perly questioned,  stand,  but  whether  Samuel  Adams 
can  properly  question  it.  The  defts.  contend  that,  in- 
dependently of  the  confirmations  contained  in  the  deed 
and  Older  of  1860  the  suit  is  not  competent  to  tho 
present  pit.,  bat  that  if  it  were  so  the  order  and  deed 
of  I860  are  fatal  to  it.  I  apprehend,  however,  that 
plainly  if  the  bankraptcy  bad  not  been  superseded  or 
annulled,  but  had  remained  now  in  force,  the  assignees 
would  have  been  before  and  in  18C1,  and  would  be 
now,  entitled  to  sue  the  two  defts.  successfully  fur  the 
pnrpoie  of  setting  aside  the  contract  and  sale  of  1856 
and  1857,  and  regaining  for  the  bankrapt's  estate  the 
life-interest  and  policy  sold,  regaioing^  them  jCtbat  i» 
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of  course)  on  llie  usual  terms  of  account  and  so  forth; 
and  I  am  of  opinion  tliat  in  tlie  actual  circumstances  a 
good  title  to  do  so  was  at  the  time  of  filing  the  pre- 
srnt  bill,  and  is,  rested  in  the  pit.,  whaterer  and  hoir- 
cver  censurable  his  conduct  may  bare  been  towards 
his  creditors ;  though  whether  the  pit.  will  be  able 
to  retain  against  the  creditors  under  the  bankruptcy 
what  be  shall  recover  in  this  suit  may  be  question- 
able. That  is  a  point  as  to  which  I  do  not  pro- 
nonnce  or  intimate  any  opinion  farourable  or  un- 
farourable  to  the  pit.,  but  with  which  the  defts.  seem 
to  me  to  have,  for  any  pnrposo  of  the  present  litigation, 
nothing  to  do.  The  confirmation  of  the  assignees' 
sale  and  transactions  which  took  place  in  March  and 
May  1860,  may  hare  been  and  may  bo  material  as 
between  Mr.  Adams  on  the  one  band  and  the  assignees 
and  creditors  ilnder  the  bankruptcy  in  those  characters 
on  the  other;  but  they  were,  as  to  the  defts.,  matters 
tn/er  alios,  and  not,  aa  I  conceive,  intended  to  pre- 
vent, defeat,  or  prejudice,  nor  had  they  in  my  opinion 
the  effect  of  preventing,  defeating,  or  prejudicing,  tbe 
claim  made  by  Mr.  Adams  in  this  suit  which  may 
possibly  be  (though  I  do  not  say  it  will  be)  less  for 
Ills  benefit  than  for  that  of  the  creditors  under  his 
bankruptcy  in  thai  character.  It  has  been  argued 
that  the  order  of  May  I860  annulling  the  bankruptcy 
waa  obtained  by  fraad.  That,  I  apprehend,  is  not  so 
in  any  sense  material  at  present.  It  may  be  that  the 
order  was  an  erroneous  decision,  though  I  do  not 
say  so;  it  may  be  that  the  bankrupt  at  the  time 
of  obtaining  the  order  was  aware  of  facts  not  dia- 
closed  to  the  learned  commissioner  who  made  the 
order,  which,  if  they  had  been  disclosed  to  him, 
would  have  induced  him  to  decline  making  any  such 
order(lhongh  I  do  not  assert  that  the  bankrupt  was  so); 
bat  in  my  judgment  the  order  is  not  by  such  means 
made  void,  though  it  may  bo  liable  to  be  attacked  suc- 
cessfully. As  I  bare  said,  it  has  not  been  successfully 
attacked,  and  it  is,  I  conceive,  in  full  force.  Assuming 
that  the  bankrupt,  by  omitting,  before  obtaining  the 
order,  to  state  to  the  assignees  and  to  the  commissioner 
these  undisclosed  facts,  acted  improperly;  assuming 
suppression  and  falsehood  on  the  bankrupt's  part 
upon  the  occasion  of  obtaining  the  order,  I  still 
think  that  for  every  present  pnrpose,  independently 
of  any  difiiciilty  in  the  defts.'  way,  from  the  state 
of  the  pleadings,  we  are  bonnd  to  regard  the 
order  as  valid.  It  has  been  said  also  that  the  pit. 
knew  of  Mr.  Sworder's  interest  in  the  purchase  from 
•  time  preceding  its  completion.  That  also  I  appre- 
hend to  be  wholly  immaterial,  the  bankruptcy  not 
having  been  annulled  before  1860.  I  consider  that 
we  ought  now  to  set  aside,  with  the  usual  direction.*, 
the  plainly  improper  and  censurable  purchase  which 
the  suit  impeaches ;  and  whatever  may  have  been  the 
demeiits  of  tbe  late  bankrupt  towards  tbe  body  of  his 
creditors  under  the  bankruptcy  or  any  of  them,  or 
however  untrustworthy  he  may  be  as  a  witness,  I  con- 
ceive that  public  policy  and  private  justice  require  that 
at  least  a  portion  of  his  costs  of  the  litigation  should 
fall  on  the  dcfls.,  who  should,  in  my  opinion,  unless 
they  prefer  a  taxation,  pay  the  pit  1002.  for  his  costa 
of  the  suit  to  the  present  time.  The  form  of  out 
decree  will  require  attention :  it  should,  declare 
that  tbe  sale  in  question  cannot  stand ;  and  ac- 
counts and  inquiries  must  be  directed  for  the 
purpose  of  ascertaining  the  amount  to  be,  on  that 
footing,  paid  by  tbe  pit.  to  the  defts.,  or  by  the  defts. 
to  the  pit.,  who  should  be  credited  with  tbe 
lOOL  (unless  tbe  defts.  shall  prefer  a  taxation)  for  his 
costs  of  tbe  suit  to  this  time.  In  other  respects  tbe 
cause  should  stand  for  further  consideration;  but 
the  decree  ought  to  b«  declared  to  be  without 
prejudice  to  the  question  whether  the  creditors 
under  the  late  bankruptcy,  or  the  late  assignees  on 
tbdr  behalf,  are  or  will  be,  a«  between  tbenuelves  *nd 


the  pit.,  entitled  to  claim  the  benefit,  if  any,  to  arise 
from  setting  aside  the  sale. 

Lord  Justice  Tuuser  said: — My  learned  brotber 
has  go^e  so  much  at  large  into  this  case,  and  I  so 
fully  agree  in  what  has  been  said  by  him,  that  I  hare 
very  little  to  add.  That  the  purchase  in  question  in 
this  suit  could  not  hare  been  upheld  against  the 
assignees  admits,  I  think,  of  no  doubt  whatever.  The 
real  question  therefore  that  we  have  to  consider  s<«ma 
to  me  to  be,  whether  it  can  bo  upheld  againat  the 
pit.  tbe  late  bankrupt,  when  the  title  of  the  assignera 
to  impeach  it  has  been  removed  by  the  bankruptcy 
having  been  annulled.  It  was  aaid  in  the  first  place, 
on  the  part  of  the  defVs.,  that  the  pit.,  the  late  bank- 
rupt, procured  his  bankruptcy  to  be  annulled  by  fraud 
and  misrepresentation;  but  tjiii  point  does  not  appear 
to  me  to  bo  open  npon  the  pleadings,  and  even  if  it 
were,  I  do  not  think  we  could  act  upon  it.  An  order 
annulling  tbe  bankruptcy  is  in  force,  and  ao  long 
as  it  remains  in  force  we  are  bound  in  this  Joria- 
diction  to  treat  it  as  valid.  That  this  order  was 
made  and  the  bankruptcy  annulled  without  prejndic* 
to  the  sales  made  and  tbe  acts  done  by  the  asaigneaa 
under  the  fiat  does  not  alter  the  case.  This 
provision  would,  of  course,  prevent  the  titles  of  pur- 
chasers from  being  impeached  on  the  ground  of  the 
bankruptcy  having  been  annulled,  but  it  could  not,  as 
I  apprehend,  protect  them  from  impeachment  on  other 
grounds.  Then  it  was  said  that  the  pit.  was  not 
entitled  to  impeach  these  purchases  by  reason  of  the 
provisions  contained  in  the  deed  of  the  14th  March 
I860  entered  into  by  him  with  the  assignees;  but 
that  does  not  seem  to  me  to  furnish  the  defts.  with 
any  valid  ground  of  objection  to  this  suit,  for  tbe 
defts.  are  no  parties  to  the  deed,  and  it  was  quite  com- 
petent to  the  aasignees  to  waive  the  proviaions  of  tt 
as  between  them  and  the  pit.  Nor,  indeed,  am  I 
prepared  to  say  that,  if  tbe  circumstances  of  the  case 
had  been  such  as  to  render  it  necessary  for  the  plL  te 
use  the  namea  of  the  assignees  in  this  suit,  he  weald 
not  have  been  well  entitled  to  do  so,  indemai- 
fying  them.  Again,  it  was  said  for  the  defts. 
that  the  pit.  was  no  more  than  a  purchaser  from 
tbe  assignees  of  the  right  which  they  bad  to 
set  aside  these  purchases,  and  it  was  insisted 
that  there  can  bo  no  ralid  transfer  of  s  right  of  Ibis 
nature.  Bat,  even  assuming  that  there  could  be  so 
valid  transfer  by  the  assignees  of  their  right  to 
impeach  these  purchases  (which,  under  the  circum- 
stances of  this  case,  I  am  by  no  means  prepared  le 
admit),  I  think  that,  by  virtue  of  the  order  annulEiig 
the  bankruptcy,  the  pit.  became  entitled  to  recover 
back  his  property  on  any  other  aufficient  gmnad  than 
that  of  the  bankruptcy  being  annulled  ;  and  that  be  is, 
therefore,  well  entitled  to  recover  in  this  suit,  tbe  pur- 
chase from  the  asaignees  having  been  frandulent  and 
void.  Some  argument  was  also  attempted  to  be  raised, 
on  the  part  of  the  defts.,  on  the  ground  of  tbe  pk. 
having,  at  (be  time  when  tbe  puichasrs  were  made,  or 
very  soon  afterwards,  been  aware  that  the  defta.  had 
become  the  purchasers,  and  not  having  sooner  instituted 
this  suit ;  but  it  is  a  sufficient  answer  to  this 
argument  that  the  pit.  could  not  sue  until  the  baak- 
ruptcy  was  annulled.  For  these  rtasoas,  in  adJitien  te 
those  which  have  been  assigned  by  my  learned  brellicr, 
my  opinion  is  that  this  decree  cannot  be  nuintaincd, 
and  that  there  must  be  a  decree  setting  aside  these 
purchases  on  the  usual  terms ;  and  I  agree  to  what  tbe 
Lord  Justice  has  proposed  as  to  the  costs,  and  as  to 
tbe  decree  being  without  prejudice. 

Decree; — The  purckaia  iy  tie  iefli.  f»  is 
atide,  teithoul  prejudice  to  tiM  guetliom  wk 
the  creditort  or  a$iignee*  art  emilhd  to  i 
the  benefit,  yf  tmj,  to  arite  from  tie  mdt;  tU 
unal   meotatti  of  the  pmxhmt  testy  wd 
pafnientt.imdi/lUrtKUiimdft^fitti 
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iy  Iht  deftt.;    the  deftt.  to  poj/,  in  ejual 
)ham,  loot,  (e  tht  pU.  touardi  ki$  coilt  of 
the  auU  (o  thepramt  decree. 
Solicitor  for  the  pit.  appealing,  Gaorgt  Smith. 
SoUeitora  for  tbe  deft.  Siroider,  ifaton,  Sturt  and 
ilatom. 

Solicitors  for  the  deft.  Re«,  iVimion,  Evani,  Neubon 
aud  SerUagt.  _____ 

Dte.  9  and  19. 

(Befor*  the  Loito  CHANCELtiOa  (Westborj.) 

IssxBsaa  v.  Thb  East  Ihdia  House  Estate 

COMPAMY  (LiMITBo). 

Ancient  liifktt — Uandatorg  injunction — Damages — 

Inqtmy  to  a$$t$t  amount  of  damage). 
In  cateinfobtlructiottofancicntUghls,  where  the  court 
it  calUd  tipoil  to  exeraie  Ht  power  of  numdatorg 
injunttion,  ordering  the  deft,  to  rettore  things  to  the 
condition  in  which  they  were  before  the  old  buiUing 
was  removed,  each  case  must  be  decided  upon  its 
own  peculiar  circumstances. 
Semble,  the  power  is  to  be  exerased  onlg  in  cases 
where  the  injury  done  to  the  pit.  cannot  be  uti- 
mated  and  sufficiently  compensated  for  in  money. 
In  a  case  where  the  deft,  insisted  on  the  right  to  the 
mandatory  iigunction,  and  the  pk.  admitted  that  some 
damage  had  been  done  to  the  deft,  by  obstructing 
his  light  and  air,  but  said  that  the  amount  of  in- 
jury was  exaggerated,  the  Court  directed  that,  in- 
stead of  an  injunction,  an  inquiry  should  take  place 
before  itset/"  to  ascertain  the  amount  of  pecuniary 
damage. 

This  wai  a  suit  \>j  Loais  iMoberg,  a  leather  mer- 
chaot,  who  itu  tenant  under  a  long  lease  of  a  honse, 
No.  21,  Leadenliall-street,  and  54,  Lime-street,  in  the 
cit^  of  London,  for  an  injunction  to  restrain  the  above- 
Daioed  oompaayfrom  "proceeding with  their  new  build- 
ing*," or  making  or  erecting  anj  boilding  whatever  in 
tneh  manner  as  to  darken,  obstruct,  or  injure  the 
ancient  lights  iu  the  plt.'s  house,  as  thejr  were  enjojred 
by  the  pit.  previously  to  tbe  taking  down  of  the  India 
Honse. 

A  correspondence  had  taken  place  between  tbe 
parties  prior  to  the  filing  of  tbe  bill  on  tbe  25tb  Feb. 
1863,  in  tbe  conrse  of  which  tbe  plt.'s  architect 
and  surveyor,  on  tbe  6th  Nov.  1863,  wrote  to  tbe 
architect  of  the  company,  saying  that  Mr.  Isenberg 
was  fearful  the  new  buildings  would  interfere  with  tbe 
light  he  had  hitherto  enjoyed,  and  intended  taking  such 
legal  proceedings  as  he  might  be  advised,  sbonid  tbe 
height  of  the  new  buildings  exceed  that  of  tbe  old,  so 
as  to  injuie  bis  property  ;  and  asking  bow  high  they 
proposed  carrying  the  wall.  To  this  Mr,  Tite,  a  pro- 
moter and  large  shareholder  in  the  company  replied, 
"  Mr.  Isenberg  need  have  no  apprehension  whatever, 
for  bis  bouse  will  be  much  improved  in  every  respect, 
and  bis  light  and  air  increased." 

Notwithstanding  this,  the  pit.  by  his  bill  alleged  he 
bod  been  informed  that  tbe  proposed  new  buildings 
abntting  on  Lime-street  were  to  exceed  tbe  height  of 
the  old  India  House  by  about  IS  feet. 

On  the  20th  Feb.  1863  Mr.  Clarke,  another  archi- 
tect and  surveyor,  on  behalf  of  the  pit.  gave  the  defts. 
a  umilar  notice,  and  on  tbe  following  day,  finding  that 
the  defts.  bad  tidien  no  other  notice  of  the  letter  than 
patting  on  an  extra  number  of  workmen,  Mr.  Clarke 
gave  tbem  another  noUce,  to  the  eflect  that  they 
would,  at  their  own  peril,  raise  the  building  higher 
than  the  old.  The  building  was  not  raised  higher 
than  the  former  prior  to  the  25th  Feb.,  but  wai  subse- 
quently nused  somo  fifteen  feet  higher,  with  a  heavy 
cornice. 

Tbe  defts.'  case  was,  that  the  letter  of  the  7th  Nov. 
amounted  to  an  offer  on  their  part  to  to  alter  and 
widen  tb«  plt.'«  windoffi  Ui»(  bia  light  and  air  wonld 


be  increased,  and  that,  as  the  pit.  had  not  availed 
himself  of  such  offer,  be  had  in  fact  acquiesced  in  the 
defts.'  proceedings ;  and  that  as  the  defu.'  buildings 
were  already  let  to  the  London  Dock  Company,  it  was 
of  the  utmost  importance  to  the  defts.  under  their 
agreement  with  the  company  that  the  bnildings  should 
be  proceeded  with  without  delay.  They  also  contended 
that,  inasmuch  as  by  direction  of  tbe  Commissioners  of 
Sewers  Lime-street  was  to  be  widened  by  tbe  alteration, 
the  pit's  light  and  air  would  be  actually  increased  and 
improved  by  their  proceedings,  independently  of  any 
alteration  of  his  honse. 

On  the  19th  March  the  injunction  was  moved  for 
before  the  M.  R.,  and  was  then  ordered  to  stand  over 
and  be  turned  into  a  motion  for  decree,  tbe  pit.  to  give 
notice  within  a  fortnight. 

On  tbe  24th  June  the  M.  R.,  without  bearing  plt.'s 
counsel  on  tbe  point,  decided  that  there  had  not  been 
such  acquiesceuce  on  tbe  part  of  the  pit.  as  to  deprive 
him  of  his  right  to  complain  of  tbe  injury ;  and  on 
tho  1st  July  bis  Honour,  after  having  beard  a  great 
deal  of  evidence,  and  having  himself  visited  and  bad  a 
view  of  the  premises,  made  a  decree  restraining  the 
defts.  in  terms  of  the  prayer  of  the  bill,  and  ordering 
that,  "  so  far  as  the  new  buildings  of  the  defts.  should 
or  might  have  been  carried  higher  than  the  said  East 
India  House,  in  such  manner  as  to  prejudice  or 
obstruct  tbe  ancient  windows,  or  lights  of  the  pit.,  as 
the  same  were  enjoyed  before  tbe  taking  down  of  tbe 
said  East  India  House,  an  injunction  be  awarded  to 
restrain  the  defls.  from  permitting  or  suffering  the 
works  or  erections  raised  by  the  de^s.  to  remain  at  a 
greater  elevation  than  the  said  India  Bouse  so  pulled 
down  as  aforesaid  to  the  obstruction  or  prejudice  of 
the  ancient  lights  or  windows  of  Ike  pit,"  A  motion 
to  vary  the  above  decree  by  substituting  for  the  former 
words  in  italics  the  words  "  built  or  constructed,"  and 
by  leaving  ont  the  latter  words  in  italics  altogether, 
was  subsequently,  on  tbe  23rd  July,  refused ;  but  bis 
Honour  directed  execution  of  the  mandatory  part  of 
tbe  decree  to  be  stayed  till  the  second  seal  in  Michaelmas 
Term,  the  pit.  not  objecting. 

B'rom  this  decree  the  defts.  appealed.  Upon  the 
matter  coming  on  before  the  L.  C.  on  the  9tb  Dee., 
his  Lordship  suggested  whether  tbe  plU's  windows 
could  not  be  altered  so  as  to  admit  more  light  and  air, 
and  the  case  stood  over  to  see  if  an  arrangement  could 
be  effected  in  this  way,  but  tbe  plu's  solicitor  in  reply 
to  the  defts.'  solicitors  wrote  to  the  effect  that  the  pit. 
was  entitled  to  alter  his  windows  by  patting  in  plate 
glass,  or  in  any  other  way  (provided  he  did  not 
enlarge  the  sixeof  bis  windows)  be  might  think  fit,  and 
retain  them  as  ancient  lights,  without  affecting  bis 
rights  against  tho  defts.  He  further  said  it  was 
impossible  that  any  alteration  whatever  in  the  plt.'a 
windows  would  ever  give  the  same  quantity  of  light  as 
the  pit.  previously  enjoyed.  The  pit.  asserted  that 
Mr.  Tite  on  behalf  of  the  company  had  iadirectly 
made  him  an  offer  of  20,000<.  for  bis  property,  bat 
this  tbe  defts.  distinctly  denied. 

Tbe  appeal  accordingly  came  on  again  on  the  19th 
Dec 

The  AtlomeyGeneral  (Sir  R.  Palmer,  Q.  C), 
Widens  and  Horace  Davey  were  for  the  defts. 

The  LoBD  Ghamcbixor  said  be  might  at  the  ontaet 
observe  that,  unless  he  were  satisfied  by  the  plt.'s 
counsel  that  his  opinion  was  incorrect,  he  should  cer- 
tainly not  permit  tbe  injuuction  to  stand  so  far  as  it 
was  mandatory,  because,  as  be  now  bad  the  power  of 
snbstitutiag  damages,  ho  should  direct  an  inquiry  as  to 
tho  amount  of  pecuniary  damage  sustained  by  the  pit. 

Tbe  Attorney-General  said  he  was  not  prepared  to 
satisfy  his  Lordship  that  no  damage  had  been  done;  be 
said  that  it  was  at  nil  events  exaggerated  in  amount. 
The  defts.  had  offered  either  to  snbmit  to  arbitratiun 
t«  ascertaia  bow  macb  of  tb*  boUdiog  sbotild  b«  taken 
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down,  or  hoir  macli  sboald  be  paid  b;  wRjr  of  com- 
pensation; or  to  improve  the  plt.'a  windows. 

The  Lord  Chakckixob  said  he  was  determined  that 
none  of  these  things  should  be  m*d«  the  meant  of 
extorting  money. 

The  JLUomey-Getttral  referred  to  the  case  of 
Tht  AHomeg-Gmeral  v.  Nichol,  16  Ves.  343. 

W.  D.  Gardiner  (with  whom  wag  Stlun/n,  Q.  C.) 
appeared  for  the  pit. — He  supported  the  decree  on  the 
established  gronnii  that  this  was  a  constintly  recarring 
grieTance,  whicli  no  amount  of  damages  could  compen- 
sate ;  and  that  the  court  granted  its  mandatory  injunc- 
tion on  no  other  principle  than  this.  The  conduct  of 
the  defts.  in  continoini;  the  building  after  notice,  bad 
broDght  on  themselves  the  consequences  of  hariog  this 
Injunction  directed  against  them.     He  cited 

Broaibent  r.  The  Imperial  Got  Company,  7  De 
G.  M.  &  6.  436;  s.  c.  7  U.  L.  Cas.  600. 

No  reply. 

The  Lord  Crakcellob. — Every  one  of  these  cases 
must  depend  upon  its  own  peculiar  circumstances. 
The  remedy  given  by  common  law  for  grievances  of 
this  description  is  an  action  for  damages.  That  action 
is  liable  to  be  repeated  as  long  as  the  cause  of  damage 
continues.  On  that  gronnd,  and  by  reason  also  of  the 
amount  of  damage  in  many  cases  not  bring  estimable 
in  money,  this  court  has  exercised  jurisdiction.  Now 
this  jurisdiction,  as  far  n  the  preventive  remedy  is 
concerned,  that  is  to  say,  a  protection  from  further 
damage,  is  a  jurisdiction  exercised  without  any  diffi- 
culty, and  rests  upon  the  clearest  grounds.  But  there 
is  superadded  to  this  the  remedy  by  way  of  mandatory 
injunction.  This  is  an  order  compelling  the  deft,  to 
restore  things  to  the  condition  in  which  they  were  be- 
fore the  old  building  was  removed.  The  exercise  of 
that  power  is  one  which  must  be  attended  with 
the  greatest  possible  caution.  I  think,  witbont 
iutending  to  lay  down  any  rule,  that  it  sboald  be 
conBned  to  cases  where  the  injury  done  to  the  pit. 
cannot  be  estimated  and  salficiently  compensated 
by  pecuniary  payment.  Where  the  injury  admits 
of  being  estimated,  and  where  it  may  be  abundantly 
compensated  in  money,  it  appears  to  me  there  is  no 
necessity  to  superadd  this  extraordinary  power.  I  can 
easily  understand  that  there  may  be  cases  in  which 
another  man's  rights  may  be  prejudiced  in  snch  a  way 
that  the  only  elfectnal  remedy  is  that  of  restoring 
things  to  their  former  condition.  I  can  imagine  an 
intermption  of  a  supply  of  water  to  a  fulling  manu- 
factory, which  would  to  interfere  with  the  trade 
carried  on  there  as  to  render  it  difficult  to  define  the 
mm  of  money  which  would  be  an  adequate  compensa- 
tion for  the  injuiy  done.  But  that  is  not  the  case 
before  me.  I  think  it  a  matter  of  very  doubtful  result 
whether  any  damage  has  been  sustained  by  the  pit., 
but  it  is  a  case  beyond  all  que&tion  in  which,  taking 
into  account  the  confession  of  the  defts.,  the  whole  of 
the  injury  sustained  or  likely  to  be  auatained  by  the 
pit.,  the  whole  of  the  prejudice  and  damage  (if  any) 
done  to  the  plt.'s  premises  by  the  erection  of  the 
defts.'  premises  may  be  abundantly  oompenaated  in 
money.  To  what  end  then  should  I  exercise  a  juris- 
diction which  would  simply  be  mischievous  to  the 
defts.  without  being  attended  with  corresponding 
benefit  to  the  pit.,  unless  indeed  I  could  approve  of 
the  pit  taking  advantage  of  the  miachief  and  loss 
whioh  the  dens,  would  have  to  sustain  in  order  to 
exaggerate  his  claim  for  pecuniary  damages.  This  is 
•  case  in  which  the  power  of  the  court  to 
aasesi  pecooiary  damages  will  be  properly  exer- 
ciied,  and  _  I  shall  hold  it  my  duty  to  direct 
an  inquiry,  in  order  that  the  amount  of  damages  may 
not  be  increased  by  any  extraordinary  demand  that 
the  pit.  may  make.  I  therefore  substitute  for  the 
injunction  an  inquiry  in  order  to  ascertain  the  amount 
of  dtinagea,    )n  m  doing  I  gliaU  not  forget  that  tii« 


defts.,  after  notice  from  the  pit.,  eootiniMd  to  cany  oa 
their  works,  but  I  do  not  mean  to  hold  jolidally  that 
they  had  no  right  to  do  so.  The  oonfeasioo  by  the 
defU.  that  the  building  would  be  attaoded  witli  leBM 
amount  of  injury  to  the  piL  will  not  be  of  ths  bait 
weight  in  ascertaining  the  amoont  of  injniy  aotaaBy 
done.  This  arrangement  will  really  carry  into  eflfeet 
what  both  tides  admit  can  be  done,  although  tbay 
are  not  so  fortunate  as  to  agree  upon  the  right  made 
of  doing  it.  I  shall  suspend  the  order  ud  difvet 
an  inquiry  fur  the  pnrpoae  of  aieertatniog  what  da- 
mage has  been  sustained  by  the  pit.  by  reason  of  tbe 
buildings  erected  by  the  deftt.,  and  what  will  ba  the 
proper  amount  of  oompentatioa  to  be  paid  by  tlM  daft. 
to  the  pit.  as  satisfaction  for  such  damage,  i«cl»di»g 
therein  a  power  to  direct  any  work  to  be  dona  by  tba 
defts.  for  the  benefit  of  the  pita,  at  part  of  tfaa  eem- 
pensation  to  be  made  by  them.  The  parties  respectively 
to  have  their  witnesses  examined  viv&  roee  bafors  me, 
if  they  prefer  that  coarse  to  making  affidavits  ;  that  is 
to  say,  both  eonrtet  may  be  combined :  if  aSdarltt 
are  filed,  and  cross-examinttion  of  witnesaea  ia  de- 
sired, the  crott-examination  may  taka  pUoe  befon 
ma  in  court. 

The  Loud  Ckamcsllob  added  that,  aa  Um  pit. 
was  now  under  the  orders  of  the  court,  he  would  laart 
it  for  him  to  consider  whether  be  might  not  g<* 
better  terms  from  the  deftt.  than  he  would  under  the 
inquiry ;  and  his  Lordship  expected  the  defta.  wonM 
meet  the  pit.  in  a  liberal  manner  \  intimating  before- 
hand that  ho  considered  it  a  case  in  which  a  joiy 
would  undoubtedly  give  liberal  damages. 

Solicitors:  for  the  pit.,/.  W.  Nichobtm;  for  th« 
deftt.,  Uollingtworth,  Tyo-aioii  and  Grttm, 


Wednetdag,  Jan.  13. 
(Before  the  Loss  Cuakceixob  (Vattbuy.) 
Se  Adahs. 
Lmaey — Suwmtarf  juriediditm  damiet—ii  ^  S6 
Vict.  e.  86,  M.  12  and  13. 
In  ateerlmning  whether  the  prtperig  of  a    hmatie, 
under   the   smunarf  jtaitdietinn  of  the  Lmaef 
Regulation  Act,  doe*  or  doe*  net  exceed  \000L  in 
value,  the  word  " propertg"  niut  be  taken  to  wtmn 
"  clear  propertg." 
An  arrangement  for  the  di*potition  of  an  ettate,  maie 
ietueea  parlie*  interested  in  eommon  with  a  huatie 
in   the   tetate,    tMough    U   involoe*   eon^Kemlei 
aeeomO*,  mag  be  made  theiubject  of  a  rejiirmca 
within  the  13lh  section  of  the  Lunaeg  Btgulatian 
Act. 

This  was  an  application  under  the  "  minaiafy 
jurisdiction"  clauses  of  the  Lunacy  BegnlatioD  Act 
(25  Si  26  Vict,  c  86,  as.  12  and  13).  for  an  order  to 
render  the  estate  of  a  lonatic  arailabla  for  hit  aiaia- 
teoance  or  benefit. 

When  the  matter  wat  firtt  mentioned  to  tbe  Lords 
Justices^  Knight  Bruce,  L.  J.  toggetted  that  aa 
arrangement  might  be  come  to  by  the  partiat  oat  of 
court  to  settle  the  varioni  claims  on  the  property  ia 
such  a  way  as  to  leave  a  clear  income  of  part  of  tbe 
estate  for  the  lunatic'a  benefiL  This  waa  aoooidiogly 
done. 

It  appeared  that  the  lunatic  wat  tntillad  to  a  moiety 
of  an  estate  of  the  net  annual  Talne  of  S40t,  whiek 
was  subject  to  a  mortgage,  of  which  the  iatereat 
amounted  to  J6L  S*.  lid.,  leaving  an  annual  inoooM 
of  432.  14s.  Id. 

He  had  also  inherited  other  real  estatt  from  hit  father, 
to  the  value  of  830/.,  but  the  father's  estate  was  anbJNt 
to  clauns  in  respect  of  promissory  notes  given  by  tbe 
father  to  his  brother,  the  uncle  of  the  lunatic,  which 
were  admitted  by  the  parties  to  amouiit  to  SSl'l,  ami 
tlM  letiduaij  ^eisoiul  estate  of  t|ie  fatbir  vm  eo^ 
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iSOL  Tbo  laostio's  estate  was  fortber  liabls  to  claims 
for  past  mainleuanca  and  other  simple  contract  debts 
to  the  extent  of  330L  15«.  Id.  Under  these  circum- 
staooes  the  agreement  made  between  the  ancle  and  the 
sister  of  the  Innatic,  who  was  administratrix  of  the 
fattier,  wns,  that  the  uncle  was  to  take  the  real  estate 
in  lieu  of  bis  claim  against  the  father,  and  the 
daughter  was  to  take  the  residuary  personalt/  on 
bebadf  of  herself  and  the  other  next  of  kin,  she 
ondertaking  to  pay  the  lanatic's  debts,  snd  to  exone- 
rate bis  remaining  estate  therefrom.  By  this  means 
the  aboTe-raentioned  income  of  431,  14s.  Id.  would  be 
left  free  for  the  lanatic's  benefit. 

When  the  parties  came  back  before  the  I..JJ. 
with  this  arrangement,  Turner,  L.J.  expressed  a 
doubt  as  to  whether  debts  ooght  to  be  deducted  in 
estimating  the  limit  of  the  value  of  the  property,  i.  e. 
whether  it  did  or  did  not  exceed  1000/.  His  Lordship 
thought  that  mortgage-debts  and  debts  charged  might 
be  dcdacted.  The  Act,  he  tbongbt,  was  intended  to 
apply  only  to  sums  of  stock  and  other  property  imme- 
diately ascertainable.  He  was  unnilling  to  turn  the 
case  into  a  precedent.  There  was  danger  of  fictitious 
debts  being  set  up,  and  in  this  instance  non  constat 
but  that  some  of  the  promissory  notes  may  have  been 
paid. 

Their  Lordships  said  that  if  the  parties  desired  to 
take  the  opinion  of  the  L.  C.  in  the  matter,  it  might 
be  done  with  their  sanction. 

Tlia  case  was  accordingly  now  brought  before  bis 
Lordship  on  the  original  application  for  a  reference. 

The  registrar,  Mr.  Wilde,  informed  the  court  that 
Turner,  L.  J.  had  subsequently  expressed  himself  satis- 
fied on  the  question  of  the  debts ;  but  felt  a  difficulty 
on  two  points — first,  whether  there  was  macliinery  iii 
the  Act  to  carry  out  such  an  arrangement  as  this ; 
and  secondly,  whether  the  court  was  empowered  by  the 
Act  to  give  its  sanction  to  such  an  arrangement. 

W.  fV.  Macktion,  in  support  of  the  application, 
said  that  the  Act  gave  to  the  court  precisely  the  same 
power  as  it  possessed  under  the  old  lunacy  procedure, 
and  that  the  debts  might  be  proved  by  affidavit,  &c., 
in  the  ordinary  way. 

On  the  other  point  he  was  not  called  upon. 

J'oAa  Edaardt  appeared  for  the  next  of  kin. 

The  LoBD  Chancbllob,  after  suggesting  that  the 
word  "  property  "  might  be  ex  pressed  as  mesnine  "  bene- 
ficial property"  or  "property  dear  of  debt,  finally 
mad*  a  declaration  that  the  word  "  property "  in  the 
I2tb  section  was  to  be  construed  as  "clear  property;" 
and  referred  it  to  the  master  to  inqniro  whether  it  was 
the  fact  that  the  property  did  not  exceed  1000/. ;  and 
whether  it  was  for  the  benefit  of  the  lunatic  that  the 
arrangement  proposed  by  the  agreement  should  be 
carried  out.  His  Lordship  added,  he  was  sorry  to  ssy 
it  was  impossible  to  exercise  the  summary  jurisdiction 
in  lunacy  without  great  danger  and  probability  of 
doing  some  injury. 

Solicitors,  Tukt  and  Valps. 

Nov.  10,  12  and  13,  and  Jan.  15. 
(Before  the  Lord  Cuancellob  (Westbuiy.) 

SOFVIBLD  V.  BbOWM. 

Eiuemtnt — Unilg  of  puituion — Vendor  and  pur- 
ehcaer — Implied  reservation — "  Continwnu  "  and 
"  apparent "  easement*. 

If  a  purchaser  buys  the  fee-simph  of  a  tenement  for 
a  valuable  consideration,  atui  luu  it  convei/ed  to  him 
mthout  anji  reservation,  he  is  not  bound  to  tote 
notice  of  the  manner  t»  uhich  the  tenement  has, 
prior  to  the  sale,  been  used  by  the  vendor  for  tlie 
convenience  of  the  adjoining  tenement:  on  the 
principle  thai  a  grantor  cannot  derogate  from  his 
eun  grant. 


When  a  purchaser  buys  a  house  and  has  it  conveyed  to 

him  aithout  any  reservation,  he  takes  the  house,  not 

"  such  as  it  is,"  but  such  as  it  is  described  m  tii« 

particulars  of  sale,  and  conveyed  by  the  deed. 

Case   of  Pyer  .».  Carter,    I  M.  f  N.   916,  orer- 

ruled. 
In  lie  year  I84.S  the  owner  of  tao  adjoining  tene- 
ments, a  dock  and  a  wharf,  sold  the  wharf.  Tho 
oioner  had  been  in  tie  habit  of  allowing  the  bow- 
sprits of  skips  in  his  dock  to  project  over  his  wharf: 
Held,  that  this  was  neither  a  "  contintu>us "  nor  an 

"  apparent "  easement. 
The  wharf /laving  been  sold  in  fee  without  reserwUion, 
it  no<  being  shown  that  there  was  any  existing  ease- 
ment of  this  kind  prior  to  the  unity  of  possession 
which  aided  in  1845 ;  and  as  this  was  neititr  a  con- 
tinuous nor  an  apparent  easement : 
It  was  held  that  a  subsequent  purchaser  of  the  dock 
was  not  entitled  to  restrain  a  grantee  of  the  pur- 
chaser of  the  wharf  from  interfering  with  his  use 
of  the  dock  in  the  manner  above  mentioned;  in  other 
words,  that  the  dock  owner  could  not  exercise  any 
right  of  placing  ships  in  the  dock  in  such  a  manner 
as  that  their  bowsprits  should  overhang  tie  wharf. 
This  was  an  appeal  from  the  M.  R. 
The  facts  of  the  case  are  fully  given  in  the  previous 
report,  ante,  p.  192.  They  will  also  be  found  stated  in 
bis  Lordship's  judgment. 

The  M.  B.  granted  to  the  pits.,  one  of  whom  was 
the  owner  and  the  other  the  lessee  of  a  dock,  an 
injunction  to  restrain  the  deft.,  the  owner  of  the  wharf, 
from  preventing  or  interfering  with  the  full  use  and 
enjoyment  by  the  pits,  of  their  dock  in  the  manner  in 
which  the  same  had  been  theretofore  used,  namely,  by 
allowing  the  permanent  bowsprit  of  any  vessel  in  the 
dock  to  overlay  or  overhang  the  deft.'s  wharf. 
The  appeal  being  from  the  whole  decree, 
Selwyn,  Q.C.  and  Druu  opened  the  case  on  behalf 
of  the  pits. — First,  they  contended  thst  this  easement 
was  "  necessary  "  to  the  reasonable  nse  and  enjoyment 
of  the  pits.'  property;  and,  secondly,  if  compelled 
(though  the  pits,  resisted  this),  they  were  prepared  to 
show  that  the  purchaser,  through  whom  the  deft, 
claimed  from  a  common  owner  of  both  tenements,  had 
sufficient  notice  of  previous  user  by  the  pits.,  and  of 
the  existence  of  an  easement  which  was  both  apparent 
and  continuous.    They  cited 

Swansborough  v.  Coventry,  9  Bing.  305  ; 

Pyer  v.  Carter,  1  H.  &  N.  916; 

Binchcliffe    T.    Earl   of   Kinnoul,     5    Bing. 

N.C.I. ; 
Richards  v.  Rose,  9  Ex.  28  ; 
Eaart  v.  Cochrane,  4  M'Q.  117;  5  L.T.  Bep 

N.S.1; 
Pinnington  v.  GaUand,  9  Ex.  1 ; 
Riviere  v.  Bower,  1  Ry.  &  Moo.  24  ; 
BtJl  V.  Lund,  32  L.  J.  113,  Ex. ;  7  L.  T.  Bep. 

N.S.  692 ; 
Oale  on  Easements,  3rd  edit.  pp.  85,  99. 
Baggallay,  Q.C,  Hellish,  Q.C  and  Wickens  appeared 
for  the  deft. — The  distinctions  between  continuous  and 
discontinuous,  and  between  apparent  and  non-apparent 
servitudes,  are  laid  down  in  Gale  on  Easements,  3rd 
edit.,  p.  20.  By  unity  of  possession  all  easements  are 
extinguished:  (Gale,  p.  123.)  The  present  is  a  non 
existing  and  non-apparent  easement;  it  is  a  mere 
trespsss  by  the  so-called  dominant  over  the  so-called 
servient  tenement:  {White  v.  Bats,  7  H.  &  M.  722.) 
"  The  only  opposition  to  the  current  of  authority,  that 
a  disposition  of  the  owner  of  two  tenements  is  binding 
equally  on  the  grantor  and  grantee,  and  the  parlies 
claiming  under  them  respectively,  is  a  dictum  of  Lord  Hult, 
in  the  case  of  Tenant  y.  Gardiner,  2  Ld.  Ksym.  1093:" 
(Gale,  p.  83.)  It  is  admitted  that  a  way  of  necessity 
may  be  reserved  without  express  mention,  but  the  case 

otPftr  T.  Carter  iua  been  lieU  t«  b«  inappUcable  to 
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coses  where  "  necessit;"  U  not  proved,  in  tUs  following 
authorities : 

Wofthinglon  v.  Gimson,  29  L.  J.  116,  Q.  B. ; 

Pearson  t.  Spencer,  I  Best  &  Smith,  571 ; 

Dodd  V.  Burchell,  1  H.  &  Colt.  Ex.  1  IS; 

Poldtn  y.  Bastard,  8  L.  T.  Kep.  N.  S.  535  j 
And  see  an  old  case  of 

Nicholas  t,  Chamberlaine,  Cro.  Jac.  121. 
MoreoTer  there  must  be  a  continuoos  and  apparent 
enjoyment,  neither  of  which  can  be  shown  to  exist  in 
this  case.  The  apparent  enjoyment,  if  not  actually 
visible,  must  attach  to  some  existing  construction, 
which  may  be  discorered,  as  in  the  case  of  a 
drain.  The  cases  of  Ilinchcliffi  t.  Earl  ef 
Kinnoul,  EaaH  T.  Cochrane,  and  Richards  v.  Rote 
are  each  distinguishable  from  the  present.  They 
establish  that  an  actual  corporeal  appurtenant  of  the 
dominant  tenement  resting  npon  or  passing  through 
the  servient  tenement  will  not  be  taken  away,  although 
it  be  not  expressed  in  the  grant  of  the  servient  tene- 
ment :  but  the  present  case  is  wholly  distinct. 

The  following  authorities  were  also  referred  to  and 
commented  on  : 

Pom/ret  v.  Rlcrojl,  1  Wm».  Saund.  323  (c) ; 

Clarke  t.  Cogge,  Cro.  Jac  170 ; 

Beaxtdelg  v.  Brooke,  Cro.  Jac.  189 ; 

Parker  v.  WeUlead,  2  Sid.  112 ; 

Uoalon  V.  Frearson,  8  T.  R.  50 ; 

Uotrnes  V,  Goring,  2  Bing.  84 ; 

Proctor  V.  Hodgson,  10  Ex.  828 ; 

Morris  v.  Edgington,  3  Taunt.  24  j 

Phe>i>ey  v.  Vicary,  16  M.  &  W.  484 ; 

Barlow  v.  Rhodes,  1  Cr.  &  M.  449. 
Druee  in  reply. — We  show  an  apparent  and  unin- 
terrupted user  of  the  easement ;  not  a  continuous  user 
in  the  strict  seuse  of  the  word,  but  sontiuuoiu  in  the 
only  sense  iu  which  such  an  easement  can  be  con- 
tinuous :  (see  Hall  v.  Lund.)  We  show,  moreover,  the 
absolnte  "  necessity  "  of  the  right  which  we  claim  to  the 
"  reasonable  "  user  of  the  dock ;  without  this  right  we 
can  enjoy,  not  the  whole,  but  only  a  part  of  our 
property. 
His  Lordship  reserved  judgment. 
Jan.  15. — The  Lord  Chamcbluir. — The  pit.  is  the 
owner  of  a  docksitnate  on  the  Thames,  at  Bermondsey, 
and  used  for  repairing  ships,  principally  sailing  vessels 
Tlio  deft,  u  the  owner  of  ■  strip  of  land  and  wharf 
adjoining  the  dock,  on  which  he  has  begun  to  build 
■  warehouse.  The  pit  has  61ed  this  hill  for  an  in- 
junction to  restrain  snch  building,  on  the  ground  that 
when  his  dock  is  occupied  by  a  vessel  ef  large  size, 
her  bowsprit  must  project  over  the  bonndarf  fence  of 
the  dock,  across  the  deft.'s  premises,  which  it  can- 
not do  if  the  deft.'s  building  is  erected,  and  that  ho 
has  a  right  to  restrain  such  building,  because  it  will 
deprive  him  of  an  easement  or  privilege  which  he  is 
entitled  to  nse  or  exercise  over  the  land  of  the  deft. 
The  pit.  puts  bis  case  npon  possession  and  en- 
joyment of  the  privilege  churned  by  him  of 
sufficient  duration  to  create  a  legal  title.  The  U.  B. 
his  decided  (and,  I  think,  correctly)  that  the  pit- has 
nut  proved  a  possession  or  enjoyment  sufficient  to 
create  a  legal  title  to  an  easement.  Kevertheless 
his  Honour  has  granted  the  injunction.  The  grounds 
on  which  bis  Honour  proceeds  are  clearly  stated ;  but 
to  understand  them  it  is  necessary  to  state  shortly  the 
facts  of  the  case.  From  the  year  1841,  until  the 
month  of  June  1845,  a  person  named  Knox  was 
the  owner  in  fee,  and  also  the  occupier,  both  of  the 
dock  and  of  the  adjoining  strip  of  land  and  coal-wharf; 
and  the  evidence  proves  that,  during  snch  period, 
whenever  a  ship  of  any  size  was  taken  into  the  dock 
to  be  repaued,  her  standing  bowsprit  projected  over 
and  across  the  adjoining  strip  of  tnnd.  Th  the  month 
of  June,  1845,  the  tw»  prapertie.%  the  dock  and  the 
•trip  of  Und  and  coal-vbarf,  were  pat  op  for  sale  by 


Knox  by  public  anction.  In  the  deseriptioB  givw  ia 
the  particulars  of  sale,  it  is  slated  that  the  dock  wa« 
capable  of  holding  two  vessek  of  large  size,  and  that 
at  low  water  several  vessels,  or  a  steamer  of  the 
largest  class,  could  safely  lie  on  "  the  ways "  for 
repairs.  The  strip  of  land  described  and  sold 
as  a  "freehold  coal-wharf"  is  stated  to  be 
capable  of  being  rendered  worth  a  very  Iai|^  rental 
by  a  comparatively  small  outlay.  It  is  repreaarted 
therefore,  as  an  improvable  property,  and  notfaisg  is 
stated  to  show  that  the  dock  or  its  owners  either  tliea 
had,  or  were  intended  to  have,  any  right  or  privilege 
over  the  adjoining  premises.  At  the  auction,  the  atrip 
of  land  and  coal-wharf  were  sold  to  one  Gibsoo,  and 
by  the  conveyance,  which  is  dated  in  July  1845,  the 
vendor  (who  at  the  execution  of  the  deeds  still 
remained  owner  of  the  dock)  conveyed  the  atrip  of 
land  and  ooal-wharf  to  the  purchaser,  under  whoa 
the  deft,  claims,  in  the  most  unqualified  manner,  in 
fee-simple,  "together  with  all  privileges,  eaaenKots 
and  appurtenances  to  the  premises  belonging,  and  all 
the  estate,  right,  title,  interest,  property,  claim  and 
demand  whatsoever,  both  at  law  and  in  equity,  of  the 
vendor,  in,  to  or  out  of  the  same  hereditaments  and 
premises  and  every  part  thereof."  The  dodc  was 
afterwards  sold  and  conveyed  to  other  persons,  noder 
whom  the  pits,  claim.  The  conveyance  of  the  coal 
wharf,  therefore,  is  the  grant  of  a  person  who  was  at 
that  time  absolute  owner  of  the  dock,  in  respect  of  the 
ownership  of  which  the  present  right  is  now 
claimed  by  his  grantees  against  the  ooal-wharf,  aad 
it  is  very  difficult  to  understand  how  any  interest, 
right  or  claim,  in,  over  or  upon  any  part  of  the  coal- 
wharf  could  remain  in  the  grantor,  or  be  granted  by 
him  to  a  third  person,  consistently  with  the  prior 
absolute  and  unqualified  grant  that  waa  so  made  of 
the  coal-wharf  premises  to  the  purchaser.  Aswiming 
that  the  vendor  had  been  in  the  habit,  daring  lus  joint 
occupation  of  both  properties,  of  making  the  ooal-wbaif 
subservient  in  any  way  to  the  purposes  of  the  deck, 
one  would  suppose  that  the  right  to  do  so  waa  cot  oS 
and  released  by  the  necessary  operation  of  an  onqiuli- 
fied  sale  and  conveyance  of  the  subserrieni  prapetty. 
It  seems  to  be  more  reasonable  and  just  to  hold,  that 
if  the  grantor  intends  to  reserve  any  right  orar  the 
property  granted,  it  is  hia  dnty  to  reserve  it  axpresaly 
in  the  grant,  rather  than  to  limit  and  cnt  down  this 
operation  of  a  plain  grant  (which  is  not  pretcodsd  to 
be  otherwise  than  in  conformity  with  the  oontraet  be- 
tween the  parties),  by  the  fiction  of  an  implied  reser- 
vation. If  this  plain  rule  be  adhered  to,  men  will 
know  what  they  have  to  trust,  and  will  place  confideDoe 
in  the  language  of  their  contracts  and  aaaaraiioes. 
But  this  view  of  the  case  is  not  that  takaa  bj  his 
Honour  the  M.  R.  His  Hononr's  reported  warda  sie 
these:  "TheeCFeot  of  this  a,  that  if  I  pnrdiaae  tnm 
the  owner  of  two  adjoining  freehold  tenements  the  fee- 
simple  of  one  of  those  tenements,  and  have  it  ooBTtycd 
to  me  in  the  moat  ample  and  unqualified  form,  I  am 
bonnd  to  take  notice  of  the  manner  in  which  the  ad- 
joining tenement  is  used  or  enjoyed  by  my  vendor,  oad 
to  permit  all  snob  constant  or  oceaaional  invaaioBs  of 
the  property  conveyed  as  may  be  requisite  for  tbe  ca- 
joyment  of  the  remaining  tenement  in  as  fiiB  aad 
ample  a  manner  as  it  was  used  and  enjoyed  by  the 
vendor  at  tbe  thne  of  snch  sale  and  eonveyanoa."  Tba 
is  a  very  serious  and  alarming  doctrine.  I  believe  it  te 
be  of  very  recent  introduation,  and  it  is,  in  my  judg- 
ment, unsupported  by  any  reason  or  prindpile  wbea 
applied  to  grants  for  valuable  consideration.  That  the 
purchaser  had  notice  of  the  manner  in  whidi  the  tne- 
ment  sold  to  him  was  used  by  his  vendor  for  the 
convenience  of  the  a^oining  tenement,  is  wholly 
immaterial,  if  he  buys  the  fee-simple  of  his  tene- 
ment and  has  it  conveyed  to  bim  withont  any  nur- 
ratioo.    To  limit  the  T«i><lor'«  oostnct  tod  dped  a( 
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eoDTejMUM  hj  the  Tendor'i  previoas  mode  of  luing  the 
propertT  sold  tnd  eonreyed,  is  inconsistent  with  the 
first  principles  of  Inw  »s  to  the  effect  of  sales  snd  con 
Tejrsnces.  Sapposa  the  owner  of  a  manufactory  to  be 
also  the  owner  of  a  strip  of  land  adjoining  it,  on  which 
be  has  heen  for  jeara  in  the  habit  of  throwing  out  the 
einders,  dnst,  and  refuse  of  his  workshops,  which  would 
be  aa  easement  necessary  (in  the  sense  in  which  that 
word  is  ns«d  by  his  Honour)  for  the  full  enjoyment  of 
tb*  manufactory  ;  and  suppose  that  I,  being  desirous 
of  extending  my  garden,  porohase  this  piece  of  land 
Ml  hare  it  conveyed  to  me  in  fee-simple,  and  the 
owner  of  the  manufactory  afterwards  sells  the  manu- 
factory to  toother  person,  am  I  to  hold  my  piece  of 
land  subject  to  the  right  of  the  grantee  of  the  manu- 
factory to  throw  out  rabbisb  on  it  ?  According  to  the 
doctrine  of  the  judgment  before  me,  I  certainly  am 
to  subject;  for  the  ease  falls  strictly  within  the  rules 
'  laid  down  by  his  Honour,  and  it  reduces  them  to  an 
absurd  conclusion.  The  first  introduction  of  this 
extraordinary  doelrue  appears  to  have  been  made 
in  the  following  manner:— A  learned  and  ingenious 
author,  the  late  Ur.  Qale,  published  in  the  year 
1839  a  work  of  great  merit  on  this  subject  of  ease- 
ments, in  which  he  derired  from  the  doctrine  of 
the  French  Code  Ciril  eertiun  mles  with  which  be 
oonceired  that  the  law  ot  England  agreed,  and,  inas- 
much as  these  conclusions  hare  been  cited  with  appro- 
bation in  some  recent  cases  at  common  law,  and  as 
tbey  form  the  principal  support  of  the  pit.'s  argument, 
it  is  right  to  state  and  examine  them.  The  doctrine  is 
stated  in  Mr.  Gale's  book  in  the  following  terms  : 
"  The  implication  of  the  grant  of  an  easement  may 
arise  in  two  ways :  first,  upon  the  sererance  of  an 
heritage  by  its  owner  into  two  or  more  parts  ;  and, 
secondly,  by  prescription.  Upon  the  sevemnoe  of  an 
heritage  a  grant  will  be  implied,  first,  of  all  those 
continuous  and  apparent  easements  which  hare  in  fact 
been  need  by  the  owner  during  the  unity  [and  which 
■re  necessary  for  the  um  of  the  tenement  oonreyed] 
though  tbey  baTe  had  no  legal  existence  as  easements ; 
and,  secondly,  of  all  thoee  covenants  without  which 
the  enjoyment  of  the  severed  portions  could  not  be  had 
at  all :"  (Gale,  3rd  edit.  chap.  4,  p.  81.)  It  will  be 
observed  that  the  learned  author  is  not  here  speaking 
of  easements  which  are  already  legally  existing  before 
the  unity  of  poesesaion,  but  of  those  which  he  supposes 
to  arise,  for  the  first  time,  by  implication  from  the 
grant.  If  nothing  more  be  intended  by  this  passage 
than  to  state,  that  on  the  grant  by  the  ownerof  an  entire 
hsritageof  partof  tbatheritage  as  it  is  then  used  and  en- 
joyed, there  will  pass  to  the  grantee  all  those  continuous 
aiid  apparent  easements  which  have  been  and  are  at  the 
time  of  the  grant  used  by  the  owner  of  the  entirety  for 
the  benefit  of  the  parcel  granted,  there  can  be  little 
doubt  of  its  correctness ;  but  it  seems  clear  that  the 
learned  writer  uses  the  word  "grant"  in  the  sense  of 
reservation  or  mutual  grant,  and  intends  to  state  that, 
where  Ibe  owner  of  the  entirety  sells  and  grants  a  part 
of  it  in  the  fullest  manner,  there  will  still  be  reserved 
to  snob  owner  all  such  continuous  and  apparent  or 
neeessaiy  easements  out  of  or  upon  the  thing  granted, 
as  hare  been  used  by  the  owner  for  the  benctit  of  the 
imsold  part  of  the  heritage  dm  ing  the  unity  of  posses- 
sion. This  is  dearly  shown  by  what  is  subsequently 
laid  down,  that  it  is  immaterial  which  of  the  two 
tenements  it  first  granted,  whether  it  be  the  gm$i- 
dominant  or  ]uan-servient  tenement.  But  I  cannot 
tijU**  that  the  grsntor  can  derogate  from  his  own  abso- 
lute grant,  so  as  to  claim  rights  over  the  tiling  granted, 
even  if  tbey  were,  at  the  time  of  the  gmnt,  continuous 
andapparenteoseraentsenjoyed  by  an  adjoining  tenement 
which  remains  the  property  of  him,  the  grantor.  Con- 
sider the  easements  as  if  they  were  rights,  members, 
or  appurtenants  of  the  adjniuiiig  tenement.  They 
•till  admit  of  being  alieped  or  released,  and  the  abso- 


lute sale  and  grant  of  the  land  in  or  over  which  they 
are  claimed  is  inconsistent  with  the  continuance  of  atiy- 
thing  abridging  the  complete  enjoyment  of  the  thing 
granted,  which  is  separable  from  the  tenement  retained, 
and  can  be  aliened  or  released  by  the  owner,  tiaiiy 
rules  of  law  are  derived  from  fictions,  and  the  rules  of 
the  French  code,  which  Hr.  Gale  has  copied,  are 
derived  from  the  fiction  of  the  owner  of  the  entire 
heritage,  which  it  aAerwards  severed,  standing  in  the 
reUtion  of  pin  d»  famitU,  and  impressing  upon  the 
diflerent  portions  of  his  estate  mutual  services  and 
obligations,  which  accompany  luch  portions  when 
divided  among  tbem ;  or  even,  at  it  is  said  in  French 
law,  when  aliened  to  strangers.  But  this  comparison  of 
the  disposition  of  the  owner  of  two  tenements  to  the 
dulination  dupire  de/amille  is  a  mere  fanciful  analogy, 
from  which  mles  of  law  ought  not  to  be  derive<t  And 
the  analogy,  if  it  be  worth  grave  tttention, 
fails  in  the  tnt  to  be  decided,  for  when  the 
owner  of  two  tenements  sells  and  convoys  one  to  a  pur- 
chaser for  an  absoluts  estate  therein,  be  puts  an  end, 
by  contract,  to  the  relation  which  he  had  himself 
created  between  the  tenement  sold  and  the  adjoining 
tenement,  and  discharges  the  tenement  so  sold  from 
any  burden  imposed  upon  it  during  his  joint  occupa- 
tion, and  the  condition  of  such  tenement  is  thenceforth 
determined  by  the  contract  of  alienation,  and  not 
by  the  previous  user  of  the  vendor  during  such 
joint  ownership.  And  this  observation  leads  me 
to  notice  the  fallacy  in  the  judgment  of  the 
Court  of  Ex.  in  the  case  of  Pj/er  r.  Curler,  being 
one  of  the  two  cases  on  which  his  Honour  relies. 
In  Pfer  v.  Carter  the  owner  of  two  houses  sold 
and  conveyed  one  of  them  to  •  pnrchsser  absolutely 
and  without  any  reservation,  and  he  subsequently  sold 
and  conveyed  the  remaining  house  to  another  person. 
It  appeared  that  the  second  house  wss  drained  by  a 
drain  that  ran  under  the  foundation  of  the  bouse  first 
sold,  and  it  wtt  held  that  the  second  purchaser  was 
entitled  to  the  ownership  of  the  drain ;  that  is,  to  a 
right  over  the  freehold  of  the  first  purchaser,  because,' 
said  the  learned  judge,  the  first  purchaser  takes  the 
house  "  such  as  it  it."  But,  with  great  respect,  the 
expression  is  erroneous,  and  shows  the  mistaken  view 
of  the  matter,  for,  in  a  qneation,  as  this  was,  between 
the  porcliaser  and  the  subsequent  grantee  of  his  vendor, 
the  purchaser  takee  the  house,  not  "  such  as  it  is,"  but 
such  as  it  is  described  and  sold  and  conveyed  to  him 
in  and  by  his  deed  of  conveysnce ;  and  the  terms  of 
the  conveyance  in  Pj/er  v.  Corter  were  quite  in- 
consistent with  the  notion  of  any  right  or  interest  re- 
maining in  the  vendor.  It  wtt  laid  by  the  court  that 
the  eaaement- wtt  "tpptrent,"  bectose  the  purchaser 
might  have  found  it  out  by  inquiry ;  but  the  previous 
question  is,  whether  be  wit  under  any  obli|^tion  t* 
make  inquiry,  or  would  be  affected  by  the  result  of 
it  ?  Having  regard  to  his  contract  and  conveyance, 
he  csrtainly  was  not.  Under  the  circumstances  of  tira 
case  of  Pj/er  v.  Carttr,  the  true  conclusion  waa  that, 
at  between  the  purcbtser  tnd  the  vendor,  the  former 
had  a  right  to  stop  and  block  up  the  drain  where  it 
entered  his  premises,  and  that  he  had  tha  same  right 
against  the  vendor's  grantee.  I  caimot  look  upon  the 
case  as  rightly  decided,  tnd  must  wholly  refuse  to 
accept  it  as  any  authority.  But  to  the  earlier  cases 
cited  by  the  court  in  Pjftr  v.  Carier  as  snthoriliet  fur 
itt  decision,  there  can  be  no  objection.  In  Kicholat 
V.  CAam6er&ims,  Cro.  Jae.  1 2 1 ,  it  was  decided  that  if  I  he 
owner  of  a  house,  being  also  the  owner  of  the  land 
surrounding  it,  make  a  conduit  through  part  of  the 
land  to  the  hunse,  and  then  sells  the  bonse  wiih  its 
appurtenances,  the  right  to  that  conduit  passes ;  that 
is  to  say,  the  court  held  that  the  condnit  was  » 
thing  appertaining  to  the  bouse,  and  as  suoh  passed 
nnder  tlie  conveyance ;  and  in  the  same  case  it  was 
also  decided,  that  if  (he  owner  tell  the  land,  reserving 
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tb*  booH,  tiM  right  to  th«  oonduit  U  raerred — ■  dt- 
dwm  wbieh  mertlj  unoanti  to  thit,  that  the  naerr*- 
tloa,  lika  tha  grant  of  a  boose,  ii  the  reserration  or 
grant  of  it  with  it*  appurtenances.    To  tliii  case,  and 
to  Ike  eaaeintheyear-boolcoftbe  UthofHen.  7,  orthe 
caw  uf  Skury  T.  Pigott,  Palm.  444,  there  can  be  no 
objection ;  hot  tbej  do  not  give  an;  aopport  to  the 
drciuoo  in  Tyir  r.  Cart*r.    The  other  cases  relied  on 
b;  bis  Uonoor,  baroely,  Umekdift  T.  TU  Earl  of 
Ximnotil,  ia  of  a  different  character,  and  does  not  ap- 
pl/  10  the  questioo  of  easements  rcaenrad  by  implica- 
tion, or  the  grant  of  the  gooW'ierTient  tenement.    In 
that    ease,  there  bong   two   adjoining   boose*    be- 
longing to  tba  samo  IcMor,  it  appeared  that  ths  ooal 
•rllar   nnder    on*    hoos*     was    sapplied    tbrongh 
■  shoot,  tba  month  of  whioh  opened  in  the  yard  of  the 
•djianiof  boas*,  and  it  was  held  that  a  demise,  hj  the 
owner  of  both  booses,   of  tlie  first  hoose  with   it* 
apporteaanea*,  eained  with  it  the  right  to  use  the 
ooal-shoot,  and  also  a  right  of  way  to  the  coal-shoot 
Ibnngh  tba  premisea  of  the  adjoining  house,  soch  way 
being  ntcesssry  for  the  enjoyment  ef  the  ooal-shoot — a 
ilacision  which  rests  OpoD  the  ordinary  principle  of 
Uw,  that,  if  I  grant  a  tenement  for  Taloable  ooO' 
siiiaration,  I  also  grant  a  right  of  way  to  it  tbrongh  my 
land,  if  soob  way  be  abiwlotaly  necessary  for  tba 
mjoynMOt  of  the  thing  granted.   This  esse  might  bsra 
bad  soma  application  to  tba  praaent  if  the  dock  bad 
besa  tba  jftofttij  first  aold,  and  bad  bean  eooToyad 
with  all  privilegea,  aasements,    rights  and  sppnr- 
tenanoas,  as  than  iiaad  and  enjoyed  by  tba  rendor,  ha 
being  atUl  tba  owner  of  the  adjoining  strip  of  bmd  and 
ooal-wbarf ;  hot  it  is  plain  that  no  easement  can  arise 
by  the  naeaasary  operation  of  a  grant,  unless  it  be  in 
the  power  of  the  grantor  to  giro  such  essament.    It  is 
Iras   that  tbara  may    be   two  tenements,    as,  for 
example,  two  adjoining  booses,   so   eonstrooled    a* 
to    ha   mntnally  snhswrient  to    and    dependent   oo 
aaeh    other,    njithar   being   capable   of  standing  or 
being  enjoyed  witboot   tba  support   it  derires  from 
its  Dsighbour;  in  which  ease  the  alienation  of  one 
boosa  by  tba  owner  of  both  would  not  estop  bim  from 
claiming,  in  raapcct  of  the  boosa  ha  retains,  that  sap 
port  from  the  boose  sold  which  is  at  the  same  time 
affurdad  in  ratara  1^  tba  former  to  the  latter  tenement 
(which was  thaeasa  of  Bielutrdtr.  Jtote,9 Ex.  lUpJ); 
but  wbaratba  rif^t  claimed  in  respect  of  tba  tenement 
x-tainad    by  the  joint   owner  against  the  tenement 
granted  by  him  ia  separable  from  the  former  tenement, 
it  is  aarariid  and  either  passed  or  extingoisbed  by  the 
grant.    It  most  be  alwaya  recolleotad  that  I  bava  been 
apaakiag  throogboot  of  cases  when  (as  in  the  present 
•ass)  the  aasameot  claimed  bad  no  legal  esialsDoe 
anterior  to  tba  unity  of  poaaaasion,  hot  U  elaimed  as 
atiaiog  by  impliad  grant  or  reserration  upon  the  dis- 
poeitiM  of  on*  of  two  adjoining  tenement*  by  the  owner 
of  both,  whieb  ia,  in  my  opinioo,  an  ingemons  bat 
fauaifnl  tbaoiy;  which  is,  as  to  part,  not  reqnirad  by, 
and  is,  as  ta  tba  other  part,  wholly  ineonaistant  with, 
Iba  plain  and  simple  principles  oiF  English  law  that 
ragalate  the  eifect  and   operation  of  grants  of  raal 
property.    There  is,  in  my  opinion,  no  possibis  legal 
groood   for  holding   that   tli*  owner   of  ths  dwk 
letaicad,   or  had    in    ntpaet    of  that   tenement, 
any  right  or  aaaemant  orar  the  adjoining  tenement  of 
the  (trip  of  land  and  ooal-wbarf  after  tb*  sale  and 
alienation  of  tb*  btt*r  in  tbe  year  1845.     I  most 
entirely  disiebt   from   tli*  dootrina  on   which    bis 
Honotir's  doeraa  ia  foondad,  that  the  piuchaaer  and 
l^ta*  of  Ih*  eoal-'Whatf  moat  bare  known  at  the 
time  of  hi*  portfaa**  that  the  use  of  the  dock  woold 
rof  nin  that  tba  bowsprita  of  Urge  Te**d*  recavad  U> 
it  sboold  pnjeet  orar  the  Und  ha  booght,  and  that  ha 
■nat  be  oooiidared   therefore    to  bare  booght  with 
notice  of  thia  necessary  use  of  tb*  dock,  and  thit  the 
•btolBt*  1*1*  and  ounTeyano*  (o  him   uiut  be  cut 


down  and  radnoad  accordingly.  I  feel  boand,  with 
great  respect,  to  say  that  in  my  jodgment  soch  is  not 
the  Uw.  Bat  if  any  part  of  this  theory  were  con- 
sistent with  U»,  it  woold  not  aopport  the  decroe 
appealed  from,  for  the  easement  claimed  by  the  pit  is 
not  "  continoons,"  for  that  means  somethioK  the  nas 
of  which  is  constant  and  uninterrnpted ;  neither  is  it 
an  "  apparent "  easement,  for,  except  when  a  ship  ia 
actiuUy  in  tbe  dock  with  her  bowsprit  projecting  beyond 
itslunits,  there  is  no  sign  of  its  existence;  neither  is  it 
"necessary"  easement,  for  that  means  something 
witbuot  which,  in  the  langoage  of  the  treatiae  dtad, 
the  ei\joymeat  of  the  dc^k  oould  not  Im  had  at  all. 
Bnt  this  is  irreleTsnt  to  my  decision,  which  a 
founded  on  the  plain  and  simple  mla,  that  the  grantor, 
or  any  person  claiming  imder  him,  shall  not  derogate 
from  the  absolote  *al*  and  grant  which  he  has  mad*. 
Therefore,  rerera*  tbedecrve  of  the  M.  R.,  dissolr*  tb* 
injonction  b*  ha*  grant*d,  and  dismia  the  pits.*  bill 
with  oasts. 

Solicitors:    for  ths  pits.,  Ktantfi  for  tb*  daft, 
Bridget  and  Coltiiu. 


BOLUS  COUBT. 

Xeported  by  U.  B.  Tomto,  £*«.,  Bairlster-al-Law. 

Satm-thf,  Dto.  5. 
Dtrrros  r.  Cbowdt. 

Veviie — Skart—Origmal  and  aeenud — Cm$- 

remamdtrt. 

When  a  tnlator  hat  deviitd  kit  real  miaim  n  esr- 

(OM  »haru,  and  kat  txprtulf  lUUtd  wia(  i$  lo  it 

ibme  witk  <A«  original  tkartt,  lie  ooarC  mUl  mt 

implf  croU'Ttmaindtrt  betwen  lie  dtm$*et  m  trdir 

to  affecl  tht  aeerutd  tkare$  onlg. 
Tktvord  "ikar»''mu  ktU  to  iaebuU  ioAorijmnI 

and  accrued  ikart$. 

William  Hogessen,  by  his  will  dated  tlM  85th  Jnas 
1800,  duly  devised  certain  real  estates  to  the  n**  of  hi* 
nephew  William  Hugessen  Spratt  for  life  witheat 
impeachment  of  wast*,  with  remainder  to  tb*  ■**  *f 
tm«t*«*  to  preetm  ooutingent  remainders;  witk 
remainder  u  follows:—**  To  the  ose  of  all  and  wraij 
tba  child  and  ohildreu  both  sons  and  daugbten  of  ths 
body  of  my  nephew  Jolm  Spratt  lawfully  to  be 
begotten,  equally  to  be  divided  hstweui  or  among  tbeaa 
(if  more  tban  one)  share  and  share  alilce  as  tenanta  u 
common  and  not  as  jomt  tenants,  and  of  the  aanral 
and  respectira  heirs  of  the  body  and  bodies  of  all 
and  every  such  child  and  children  ssrerally  aad 
respectiTdy  lawfully  issuing;  and  in  case  anyoaeor 
more  of  such  children  shall  happen  to  die  withoBt 
issue  of  his,  her,  or  their  body  or  bodies  lawfidy 
begotten,  then  as  to  ths  shan  or  ahaias  of  him,  hsr,  er 
them  so  dying  without  snob  issue,  to  the  o*a  of  tba 
eldest  sorviving  son  for  the  tim*  hsing  of  tb*  body  af 
my  said  n*phew  John  Spratt  lawfully  to  b*  begottaa, 
and  tb*  heirs  of  the  body  of  snob  *U**t  son  lawfbUy 
issuing;abd  in  case  th*r* shall  not  b* any  saob sea,  th«a 
to  ths  OS*  of  the  sorvivora  or  surmor,  snd  etbar*  at 
other,  of  the  children  of  the  said  John  Spratt  UwfaDy 
begotten,  equally  to  be  divided  between  or  aaoi^ 
them  (if  mora  than  one)  share  and  share  alike,  to  take 
as  tenants  in  common  and  not  aa  jost  tenants,  aad  ef 
the  eeveral  and  raapaotiv*  b*in  of  tb*  body  and 
bodie*  of  soch  sorriTors  or  survivor,  or  otban  *r 
Oth*r  of  thorn ;  and  if  all  soch  cbildran  hot  oo*  sheald 
happn  to  die  witboot  issa*  of  tb*ir  b«di**  lawfaBy 
bagotten,  or  if  tbei*  shall  b*  but  on*  sodi  ohild,  t*  this 
OSS  of  siioh  sonriTing  or  only  cbiU,  and  the  bieh*  cf 
bis  or  her  body  lawnlly  baf0tl«n ;  and  for  dtfaak  of 
such  isso*  then  to  tb*  oaa  of  my  doar  ni*c*  ECaaheth 
Spratt  (spinster,  sister  of  my  said  nephews  William 
Uugcsaeu  Sfntt  aad  John  Spratt)  aad  of  bar  haia 
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and  assign*  for  arar,  to  and  for  her  and  tbair  own  a«* 
and  benefit;  bot  in  caia  my  said  uisca  E.  Spratt 
sboulil  bappan  to  di«  in  my  lifetime,  or  afterwanls  in 
the  lifetime  of  ber  said  brothers,  and  wiihont  tearing 
Issne  of  bar  body  lawfally  begotten  which  shall  be 
then  lirinK,  then,  in  defaolt  of  itSD*  of  them  my  said 
nepliews  William  Hngessen  Spratt  and  John  Spratt 
bwfalty  begotten,  to  &•  nae  of  tbo  right  heirs  of  me, 
tb«  said  William  HogeMen  for  avor,  and  to  and  for 
Dootber  use  or  osaa,  intents,  or  purposes  vhateTer." 

The  testator  died  without  baring  rerolced  or  altered 
Ilia  said  wiU, 

John  Spratt,  the  testator's  nephew,  had  six  cliildren, 
viz.  : — 1.  William  Hngessen  Spratt  (the  yonnger). 
S.  John  Spratt  (the  younger).  8.  Boberl  Spratt. 
4.  Mrs.  Crowdy.  5.  Elizabeth  Spratt.  6.  Michael 
Spratt. 

Robert,  Elizabeth  and  Michael  died  nnder  twenty- 
one.  and  unmarried,  in  the  lifetime  of  William  Hnges- 
sen Spratt  (the  younger).  William  Hngessen  Spratt 
(the  younger)  died  intestate  and  without  issue  in  183i. 
John  Spratt  (the  younger)  died  in  1849,  leaving 
Elizibeth  Hngessen  Dutton  (the  pit.)  his  only  child. 
William  HngeiMn  Spratt  (the  elder)  died  in  July 
1861.     ■ 

The  questions  in  the  suit  were^  whether,  on  the  death 
of  Willism  Hngessen  Spratt  the  younger  without  issue, 
th«  original  shares  of  Bobert  Spratt,  Elizabeth  Spratt 
and  Michael  Spratt,  which  accmed  on  their  deaths 
to  William  Hugessea  Spratt  the  younger,  belonged  to 
Mr.  J.  Spratt  the  yonnger,  as  the  eldest  snrriTiiig  son 
of  Mr.  J.  Spratt  the  eldar;  or  whether  such  accmed 
•bares  derolred  apon  John  Spratt  the  younger,  and 
Mrs.  Crowdy,  the  two  surriring  children  of  John 
Spratt  the  elder,  as  tenants  in  common  in  tail.     _ 

Eobhouie,  Q.  C.  and  Ktkewich  appeared  for  the 
pit.,  and  contended  that  the  original  shares  of 
Robert  Spratt,  Elizabeth  Spratt  and  Michael  Spratt, 
which  accmed  to  William  Hugessea  Spratt  the 
yonnger,  passed  on  his  death,  together  with  his 
original  share,  to  John  Spratt  tbo  yonnger,  "  as  the 
oldest  snrriting  son,  for  the  time  being,"  of  the  "  tes- 
tator's nephew,  John  Spratt  the  elder."  They  admitted 
that,  as  a  general  rule,  the  word  "  shares  "  did  not  mean 
"  accmed  "  shares ;  but  where  the  whole  scope  of  the 
will  showed  an  intention  that  the  estate  should  be 
kept  together  and  giren  orer  (if  at  all)  in  an  agcre- 
gate  mass,  accmed  passed  with  original  share*.  Thsy 
cited 

Dot  T.  BirUtad,  4  Ezoh.  1 10; 
Oouglat  T.  Andr$iei,  14  Bear.  347; 
Hawkins  on  Constraotion  of  Wills,  269; 
Oeodwin  ▼.  FiiJason,  25  Bear.  65 ; 
Evamt  T.  £»inu,  35  Bear.  81. 
Tha  pit.  therefor*,  *s  the  only  child  of  John  Spratt 
the  yonnger,   was  clearly  entitled  to  all  the  accmed 
share*  which  (together  with  the  original  shares)  were 
Tested  in  ber  father  at  his  death. 

Ertkin*,  for  other  parlies  ui  the  lame  interest  with 
th*  pit.,  cited 

Rahbtih  r.  Sqmr*,  19  Bear.  70 ;  s.  e.  on  app. 

4  Do  0.  jc  J.  406. 

Selwgn,  Q.  C.  and  Dickaaun  appeared   for  Mrs. 

Crowdy,  and  insisted  that  the  anthorities  referred  to  on 

behalf  of  the  pit.  did  not  apply  to  thia  ease :   that  the 

word  "  share  "  ought  to  roceire  its  strict  meaning,  and 

be  confined  to  original  shares  only ;  and  that  the  whole 

scope  of  the  will  showed  that  croes-remainders  onght 

to  be  implied  between  the  children  of  John  Spratt 

the   elder,    as  to  the  accrued  shares.    The  result  of 

that  would  be,  that  John  Spratt  the  younger  and 

Mrs.  Crowdy  were,  on  the  death  of  William  Hngessen 

Spratt    intestate  and  without  issue,  entitled  to   the 

Hccrued  nharea,  as  tenants  in  common  thereof  in  tiiil. 

ffal)lunu«,  Q.  C,  iu  reply. 


Th*  Mastsb  of  tb*  Bolls  referred  to  tb*  following 
authorities : 

}yorlidg«  T.  Churckill,  3  Bro.  C.  C.  465 ; 

£vre  T.  ilartdm,  2  Keen,  564  ; 

SUUek  T.  Bootk,  I  Yo.  C.  0.  a  117 ; 

Letmiag  r.  ShtrraU,  2  Hare,  14. 
The  MasTKit  of  the-  Rolls,  after  stating  the  fjcls 
of  the  ease  a*  abore,  said  : — The  qnestion  in  this  suit 
is,  to  whom  the  three-sixth  shares  which  originally  be- 
longed to  Bobert,  Elizabeth  and  Michael,  and  which 
passed  without  doubt  to  Wm.  Hngessen  Spratt  the 
yonnger,  went  on  bis  death  withont  issue  and  in- 
testate ?  There  are  three  constmcUons  which  may  bo 
put  npon  lbs  testator's  will  Fust,  it  may  be  con- 
tended that,  nnder  th*  term*  of  it,  the  gift  of  "  the 
share*"  to  tha  eldest  surriring  son  for  the  time 
being'  carried  "  accmed  "  shares ;  and  that  John  Spratt 
th*  younger  took  them  onder  the  expies*  terms  of  the 
derise.  The  second  is,  that  the  seemed  shares  were 
not  giren  orer  or  disposed  of  in  the  erent  of  the 
derisee  upon  whom  tbey  accmed  dying  withont  issne, 
until  the  nltimate  gift  orer  took  effeot ;  which  would 
hare  been  on  a  faUor*  of  all  the  deviaees,  and  their 
dying  withont  issne.  In  that  view,  the  accrued 
shares  remained  vested  in  William  Hngessen  Spratt 
the  younger ,  and  psased  either  by  his  will,  if  he 
made  one,  or  to  his  heir  at- law,  if  he  died  intrstnte; 
and  as  be  did  die  intestate,  they  passed  to  Julin 
Spratt  the  younger,  his  brother  and  heir-at-law,  unlit 
it  could  be  ascertained  whether  the  ultimate  gift  over 
took  effect.  The  third  constmotion,  which  is  that 
pnt  forth  for  Mrs.  Crowdy  is  this :  it  wss  oonlcndcd 
that  neither  of  thos*  events  happened ;  but  that  the 
accmed  share*  are  subject  to  a  devise  of  cross-re- 
mainders in  tail  among  the  children  of  John  Spratt  the 
elder ;  that  such  rtmainders  are  to  be  implied  from  the 
terms  of  the  devise  to  him ;  and  that  accordingly  one- 
half  of  these  accmed  shares  vested  in  Mrs.  Crowdy, 
as  tenant  in  tut  thereof,  nntil  the  ultimate  gift  orer 
took  effect  How,  there  are  two  drcumstanoe*  which 
appear  to  me  to  be  favourable  to  the  oontention  of 
Mrs.  Crowdy.  The  first  is  this  :  th*  ordinary  rule  of 
oonstmction  is,  that  the  word  "  shares,"  unassisted  by 
anything  to,b*  found  in  the  context,  is  to  be  confined  to 
original  share*,  and  not  extended  to  accmed  shares ; 
and  the  second  is  this,  that  if  th*  devise  here  had 
stopped  at  the  gift  to  the  children  of  John  Spratt 
th*  elder,  **  tenant*  in  common  in  tail,  and  then, 
omitting  all  other  gifts  of  the  shares  of  deceased 
children,  bad  proceeded  to  say  that,  in  default  of 
isto*  of  lU  snch  children  respectively,  the  estate  was 
to  go  over  to  Elizabeth  Spi«tt  in  fee ;  if  that  had 
b««D  tb*  csM,  it  would,  in  my  opinion,  have  been  a 
dear  one  for  implying  cro**-remaind*r*  in  tail  between 
the  obildren  dying  before  the  ultimate  gift  was  to  take 
effect.  Bat  when  I  have  stated  those  two  cirenm- 
(tanoe*  I  hare  stated  all  that  is  in  my  opinion 
favourable  to  th*  contention  of  Mrs,  Crowdy.  Those 
oiroumatanoes  are,  I  think,  controlled  by  the  general 
scope  and  object  of  th*  will,  the  effect  of  which  is  to 
rsqairotbat  "  the  share"  which  goes  to  each  son  shall 
b*  tr«*t*d  as  including  th*  accrued  a*  well  as  the 
original  shares.  That  also  is,  I  think,  th*  ml*  where  the 
intention  of  keeping  tb*  estate  in  an  aggregate  is 
plainly  shown  on  the  wiU.  That  principle  was  acted 
on  in  th*  oas*  of  Do*  v.  BhrUuad  and  Worliclga  v. 
Churchill,  and  by  m*  alzo  in  Dough*  v.  Andrtwf, 
Where  ■  teatator  has  expressly  stated  what  is  to  bo 
done  with  original  shares,  it  would,  I  think,  be  a 
strange  thing  to  imply  cross-remainden  in  order  to 
affect  accrued  shares  only.  The  case  of  Dot  v.  Biri' 
htad  illustrates  my  meaning.  It  was  a  case  of  the 
oonstmction  of  a  d*ed  ;  but  that  will  not  affect  the 
qoMtion  before  me.  In  that  ease  lands  were  limited  to 
several  persons  as  tenants  in  common  in  tail,  with 
remainder  as  to  the  shares  of  those  dj  ing  without  issn* 
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to  tb«  sarviron  in  tail.  Tliere  th«  word  "shares" 
was  held  to  inclado  accrued  as  well  as  original  shares. 
But  if  the  dert.'8  contention  here  is  correct,  it  wonid 
follow  that,  if  a  devise  be  made  In  the  words  used  in 
the  deed  in  that  caie,  the  original  share  of  the  tenant 
ill  common  who  dies  without  issoe  would  go  over  bj 
to  ce  of  the  express  devise,  while  the  accrued  share 
wuul'l  indeed  go  over  to  the  same  persons ;  not,  how- 
ever hj  force  of  the  express  devise,  but  by  that  of  the 
implied  der'se  of  cross-remainders  in  tail.  It  would, 
I  think,  be  a  singular  refinement  upon  the  rule,  to  hold 
that  original  shares  of  a  deceased  tenant  in  common, 
who  dies  without  issue,  go  over  to  the  snrrivors  by 
force  of  the  expressions  in  the  will,  but  that  the 
accrued  shares  go  over  in  the  same  direction,  not  bjr 
force  of  the  word  "  shares,"  but  b/  that  of  an  implied 
devise  of  cross  remainders,  to  be  gathered  from  the 
other  parts  of  the  will.  Yet  that  is  in  fact  what  I  am 
aslced  to  hold  bj  the  contention  of  the  deft.  Mrs. 
Crowdy.  The  original  share  is  given  to  "  the  eldest 
(urviviog  son  for  the  time  being;"  then  it  was  argued 
tliDt  the  testator  did  not  intend  the  accrued  shares 
to  be  included  in  that  word  "  shares,"  but  that  he 
nie^int  the  accmed  shares  to  go  over  to  the  others, 
miller  an  implication  of  cross-remainders  in  tail. 
When  cross-remainders  are  implied  in  a  will,  it.  is 
done  in  order  to  carry  into  effect  the  obvioos 
wope  uf  the  will,  ascertained  from  the  whole  of 
it  taken  together.  Here,  however,  I  am  asked 
to  imply  cross-remainders,  with  the  view  rather 
of  drrealtng  the  object  which  appears  to  be  expressed 
on  the  face  of  tlie  will  than  of  carrying  it  out.  It 
must  be  remembered,  too,  that  the  authorities  which 
have  determined  that  the  word  "  sliarrs "  does  not 
include  accrued  shares,  were  obtained  after  contradic- 
tory decisions  in  the  first  instance;  and  that  the  rule 
uf  construction,  though  perfectly  well  settled  now, 
probably  often  defeats  the  real  intention  of  the  tes- 
tator. The  case  of  IVorlidgt  v.  Churchill  ia  Tery 
nearly  the  same  as  the  present  one.  There  the  tes- 
tator devised  his  real  and  personal  estate  on  trusts  for 
sale  and  division  of  the  proceeds  among  his  four  chil- 
dren on  their  attaining  twenty-one;  but,  if  any  of 
them  died  under  that  age,  the  deceased  child's  share 
was  to  go  to  the  survivors  or  surTivor;  if  all  died 
nnder  twenty-one,  then  the  testator  gave  it  orer.  As 
the  testator  there  showed  a  desire  that  the  estate 
aliould  be  kept  entire,  the  word  "  share  "  was  held  to 
include  the  accrued  as  well  ss  the  original  shares. 
The  cases  of  Eyre  r.  Marsden,  SiUick  T.  Booth,  and 
Leeining  y.  Sherralt,  before  Sir  James  Wigram,  were 
nil  instances  of  that  kind.  If  I  were  to  adopt  the 
construction  pat  forth  by  Mrs.  Crowdy,  and  say  that 
the  word  "shares "  as  used  in  this  will  does  not  in- 
rlude  the  aoenied  shares,  I  should  be  more  disposed  to 
hold  that  the  heir  or  devisee  of  William  took  it,  than 
that  cross-remainders  ought  to  be  implied;  particu- 
larly as  the  testator  has  stated  what  be  wished  to  be 
dons  with  the  original  shares  of  the  children  dying 
Avithout  issue.  I  thmk  the  whole  scope  of  this  will 
shows  an  intention  that  all  the  shares  which  fail  by 
ri-ason  of  the  death  without  issue  of  any  one  of  the 
tenants  ia  common  in  tail  shall  be  accnmolated  upon 
the  eldest  snrviving  son  for  the  time  being ;  and  that 
upon  the  death  of  the  surviving  sun  without  issue, 
the  property  is  to  be  equally  divided  between  the 
daughters.  I  think  that  extends  to  accmed  as 
well  as  original  shares;  and  that  is  also  shown  in 
other  ports  of  the  will  on  which  I  have  already 
commented.  I  think  it  appears  from  the  testator's 
direction  that  in  case  all  the  children  of  John  Spratt 
should  die  without  issue,  the  whole  entire  subject  of 
tho  devise  should  then— hot  not  tintil  then — go  to  and 
be  vested  in  Elizabeth  Spratt  in  fee.  I  will  there- 
fore make  a  declaration  to  the  effect  I  have  staled ; 
Til ,  that  John  Sjiralt  the  younger,  the  father  of  the 


pit,  became,  on  the  death  of  his  brother  Wm.  HngMMS, 
entitled  to  all  the  sbsrra  rected  in  him  at  his  i1fr»ii. 
both  original  and  accrued,  as  tenant  thereof  in  toil 
general. 

Solicitors  for  the  parties.  Lakes,  Keadall  and  Lait, 

Tuetd)^,  Dec  8. 
MoMTAatm  V.  Eabl  op  Sardwicb. 
flejiisst— "i/oB^." 
Where  a  tetlalrix  bequeathed  eerUm  peauuary  hga- 
eUf,  and  then  gave  some  specific  chatleU  to  O.  M. ; 
and  in  a  later  part  of  her  will  laid,  "  the  rttiim 
ofmg  many  Qfang)  I  learn  to  mggnmdton  O.  Jf., 
he  will  want  it  mott ;"  the  word  "  noiMy  "  wai 
Beld  to  past  all  the  testatrix's  reridmtry  penoaallg. 

The  Dowager  Countess  of  Sandwich  by  her  win 
appointed  executors  thereof,  and  bequeathed  to  tbem 
"everything  of  which  she  died  possessed  in  tiuatfer 
the  following"  purposes;  she  then  made  WTetal 
pecuniary  gifts  and  specific  bequests  of  jewelry  and 
other  things.  She  then  bequeathed  certain  plate,  books, 
&c.,  to  Lord  Sandwich,  for  life ;  and  added  the  follow- 
ing clause  :  "  should  any  money  remain  after  paying 
these  bequests,  I  leave  50{.  to  each  of  my  two  footmea, 
should  they  be  in  my  serrica  at  the  time  of  my  death. 
Tho  residue  of  my  money  (if  »ny)  I  leave  to  my 
grandson  Oliver  Montague,  he  will  want  it  nxot.'' 
She  then  made  other  pecuuiary  and  specific  beqoesti. 
The  testatrix  died.  Her  residuary  personal  estate 
comprised,  besides  money  at  her  bankers,  money  oa 
mortgage,  stock  in  the  London  and  Korth-Westem 
Railway  Company,  and  rents  and  interest  doe  to  her 
at  her  decease. 

The  pit.  in  the  snit  was  Oliver  Montague,  and  he 
claimed  the  whole  of  the  lesiduary  personalty  and* 
the  above-stated  bequest  to  him.    The  qnestioD  was, 
whether    the  word  "money"  extended   beyond   the 
ordinary  meaning  of  that  word  ? 
BaggaUag,  Q.C.  and  Schomberg  appeared  for  the  pit. 
Sdwyn,  Q.C.  and  B.  T.  Salmon  for  tho  defk*.  ia 
the  suit. 
Southgate,  Q.C.  and  T.  B.  Earle  for  other  poitiM. 
The  following  aatborities  were  dted  in  the  arvo- 
ments: 

Lowe  T.  noBuu,  5  De  G.  M.  &  0.  315 ; 
Chapman  v.  Kt^/nolds,  28  Bear.  821;   2  L.  T. 

Bep.  N.  S.  319  ; 
Jlogers  T.  Thomas,  2  Keen.  8 ; 
Dowson  T.  Gosioin,  lb.  14. 
The  Master  of  the  Roli&  —  A  bequest  of 
"money"  does  not  primi  facie  pass  mora  '^tii 
what  is  actually  ond  literally  money.  The  bordaa  ef 
proof  to  the  contrary  lies  on  those  who  ao  coatotd. 
There  are  various  circumstances  in  the  pr«s«nt  cos 
which  show  clearly  to  my  mind  that  the  woi4 
"  money  "  iicre  includes  the  whole  of  the  residnaiy 
property  in  qaestion.  The  cases  which  have  beta 
cited  are  moreover  confirmatory  of  that  view.  Bat 
with  regard  to  this  case  itself,  in  the  first  {jaeo  then 
ia  primd/atie  no  intestacy.  The  tcatatrix  has  paiw 
ported  to  dispose  of  tho  whole  of  her  property,  and 
has  shown  an  express  desire  to  do  so.  The  itnac 
point  is  that  which  was  well  put  by  Turner,  L.  J.,  ia  the 
case  of  Lowe  t.  Thmuu.  If  a  person  girca  the 
whole  of  his  "  money  "to  A.  B.,  and  then  oertaia 
specific  chattels,  he  thereby  expresses  his  iatentaaa 
that  they  shsll  not  bo  considered  as  money,  and  tha 
word  "  money  "  cannot  extend  to  all  the  property  on- 
disposed  of.  Bat  if  the  word  money  cannot  extecd  to 
all  such  property,  it  cannot  extend  beyond  what  is 
strictly  and  properly  money.  If  a  testator  grre* 
certain  specific  chattels,  and  then  the  residoe  of  his 
"  money  "  (which  is  the  converse  of  the  previous  ca<»>, 
he  shows  llmt  he  treats  chaiuls  as  part  of  bis  mooey. 
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If  in  this  CUM  Ladjr  Sandwich  bad  began  ber  will  bj 
Itaring  100021  to  Lord  Sindiricb,  *od  bad  then  said 
"  all  the  residue  of  mj  monej  I  gire  to  mj  grandson," 
there  wonld  have  been  a  strong  inference  that  she  did 
not  intend  this  property  to  pass  as  monej.  But  she 
has  first  given  a  number  of  specific  chattels,  and  then 
all  the  rest  of  ber  "  money "  to  the  pit.  I  am  of 
opinion,  therefore,  that  she  bas  expressed  an  intention 
to  gire  to  him  the  whole  of  the  property  not  previously 
disposed  of;  and  I  will  make  a  declaration  accordingly. 
Solicitors,  Capron  and  (7o. 

Wednetday,  Dec  16. 

Rb  Mertoh  Gollboe. 

RttUteag  companies — Money  in  court — Reinveitment 

in  land — CoiU. 
Wkere/oar  railaiag  companies  had  respecliveli/  paid 

their  staeral purduise-moneyi  into  court,  lie  costs  of 

a  petition  far  the  reinvestment  in  land  of  portions  of 

each  of  the  funds  were  ordered  to  be  borne  bg  the 

four  companies  tqaallg. 

In  this  case,  the  MidUnd  Railway  Company,  the 
Wycombe  Railway  Company,  the  Bedford  and  Cam- 
bridge Railway  Company  and  the  East  Kent  Railway 
Company  (now  represented  by  tlie  London,  DoTer  and 
Chatham  Railway  Company),  bad  respectively  pur- 
chased, for  the  purposes  of  their  severAl  undertakings, 
land  belonging  to  Merton  College,  Oxford.  The  com- 
panies had  paid  their  purchase-moneys  into  court  ; 
and  this  petition  was  presented  by  the  college,  praying 
an  order  for  the  reinrestment  in  the  purchase  of  other 
land  of  portions  of  the  moneys  so  paid  into  court  by 
the  four  railway  companies.  Of  the  moneys  sought  to 
be  invested,  506/.  was  part  of  that  paid  into  court 
by  the  Midland  Railway  Company;  200/.  part  of 
that  paid  in  by  the  Wycombe  Railway  Company;  500/. 
part  of  that  paid  in  by  the  Bedford  and  Cambridge 
Railway  Company ;  and  200/.  part  of  that  paid  in  by 
the  East  Kent  Railway  Company.  The  only  question 
was,  how  the  costs  of  the  petition  should  be  paid? 

Low  appeared  for  the  college  and  asked  that  the 
costs  might  be  borne  equally  by  the  four  railway  com- 
panies.   He  cited 

The  Bishop  of  London's  case,  2  De  G.  F.  &  J. 
14;  a.  e.  2  L.  T.  Rep.  N.  &  365; 

Keketeich  appeared  for  the  London,  Dover  and  Chat- 
ham Railway  Company,  and  contended  that  the  costs 
ought  not  to  be  paid  as  asked  by  the  petitioners.  The 
rule  stated  in  the  Bishop  of  London's  case  ought  to  be 
followed  only  where  no  hardship  ensued.  But  the 
present  ease  was  one  in  which,  if  the  role  were  applied, 
great  hardship  would  be  done  to  the  companies,  for  the 
college  wero  now  only  going  to  invest  a  part  of  each  of 
the  moneys  in  court.  There  would  still  be  a  balance 
00  each  fund,  and  on  any  subsequent  investment  the 
college  might  again  call  on  all  the  companies  to  con- 
tribute to  the  costs.  The  petitioners  should  nit  hare 
taken  portions  of  all  the  funds.  Thry  should  hare 
taken  entire  funds  to  the  amount  they  required  to 
invest,  when  those  fnndt  would  have  borne  the  costs  of 
their  own  investment : 

Se  Byron's  Estate,  8  L.  T.  Rep.  N.  S.  563. 

Sargtant  and  Gore»  appeared  for  the  other  com- 
panies. 

The  Master  of  the  Rolls. — I  do  not  see  bow  I 
can  compel  the  petitioners  to  take  a  whole  fund  for 
tbeir  investmenL  I  think  that  the  general  rule,  as 
laid  down  in  the  Bithop  of  London's  case,  ought  to 
ba  followed,  unless  it  is  shown  that  the  application  of 
it  is  made  in  such  a  form  as  intentionally  to  injure  a 
partiealar  railway  company.  That,  however,  does  not 
appear  to  be  the  case  her*. 

Solidtors  for  the  several  parties :  Law,  Bussey  and 
Co.{  Laarence,  ifarkby  and  Soulhey;  S.  Carter; 
aad  Baxter  Sose  and  Norton, 


Monday,  Jan.  11. 
TnB  Official  Liquidator  op  tub  SoirrHAHivoN 
Boat    akd    Pibr     Compakt    (Limited)    c. 
Rawlixos. 

Practice — Re-amended  biH— Interrogatories. 
The  re-amendment  of  a  hill  by  the  addition  to  it  of  a 

new  co-pll.  does  not  make  the  bill  a  new  one,  j«  «» 

to  entitle  the  pit.,  as  of  right,  to  an  answer  lo  the 

whole  of  it. 
Where  a  pit.  who  had  not  required  the  deft,  to  ansmer 

either  the  original  or  on  amended  biU,  afterwards 

re-amended  the  bill  by  adding  a  new  co-pit.,  and 

then,  without  leave  of  the  court,  JUed  inteirognlories 

to  the  mailers  contained  in  the  whole  bill,  it  was 
Held,  that  the  interrogatories  were  irregular,  and  must 

be  taleea  off  the  Jlle,  but  without  prg'udice  to  the 

plt.'s   applying  for   leave   of  the   court   to  fde 

others. 

The  original  bill  in  this  salt  was  filed  on  the  Ifith 
June  1 863,  and  an  appearance  to  it  was  duly  entrrrd 
by  the  deft.  On  the  4th  July  the  bill  was  amended. 
On  the  14tb  Dec  the  bill  was  re-amended  by  ndjiiig 
the  company  as  co-pits,  with  the  official  liquid  <tor. 
Mo  answer  was  required  by  the  pit.  to  the  original  or 
amended  bill,  and  the  deft,  did  not  put  in  any 
voluntary  answer  thereto.  On  tbe  2lst  Dec.  inter- 
rogatories to  the  re-amended  hill  were  filed,  but  with- 
out the  leave  of  the  court. 

This  was  a  motion  by  the  deft,  to  take  those 
interrogatories  off  the  file  for  irregularity. 

Seltcyn,  Q.  C.  and  J.  N.  I/iggins  appeared  for  the 
deft.,  and  contended  that  all  interrogatories  should  ho 
tiled  within  eight  days  after  the  time  fixed  for  the  ap- 
pearance of  a  deft,  to  a  bill ;  if  filed  after  that  time, 
leave  of  the  court  should  be  obtained  for  that  purpose. 
They  cited 

15  &  leVict.  c86,  s.  12: 
Drake  v.  Syma,  2  De  G.  F.  &  J.  81 ;    1  L.  T. 
Rep.  N.  S.  186. 

Baggallny,  Q.C.  and  Waller,  for  the  pits ,  contended 
that  whore  the  re-amendment  of  a  bill  rendcrcil  inter- 
rogatories necessary  upon  the  whole  of  the  case,  leave  of 
the  court  was  not  required.    Here  the  addition  of  the 
co.-plt.  made  the  whole  of  the  case  a  new  one,  calling 
for  interrogatories  to  the  whole  of  it.     They  cited 
General  Order  10,  r.  8  ; 
General  Order  II,  r.  2; 
General  Order  37,  r.  7. 

The  Master  of  tbe  Roixs.— I  think  the  deft,  is 
right.  If  interrogatories  are  not  filed  withineight  days 
after  the  appearance  of  a  deft,  to  the  bill,  but  the  pir. 
then  wishes  to  file  them,  he  must  apply  to  the  court 
for  leave  to  do  so.  If,  instead  of  that,  he  ameii'ls  liin 
bill,  he  loses  his  right  to  interrogate  (without  Imve  of 
the  court)  to  anything  beyond  the  new  matter  intro- 
duced by  the  amendment.  To  obtain  that  leave,  he 
mnst  show  that  there  has  be^n  no  laches  on  his  I'.irt. 
The  introduction  of  a  new  co.-plt.  by  amendment  dix-s 
not  constitute  a  bill  a  new  one  so  as  to  entitle  tlie  pit. 
as  of  right  to  an  answer  to  tbe  whole  of  it.  Ily  Ins 
delay  in  this  case  he  has  lost  the  right  to  require  such 
an  answer,  and  he  cannot  recover  it  by  a  formal  amend- 
ment. The  motion  mnst  be  allowed  with  costs,  but 
without  prejudice  to  any  application  by  tbe  pit.  for  leave 
to  file  fresh  interrogatories. 

Solicitora  for  pits.,  Neubon,  Evans  and  Co. 

Solicitor*  for  defts.,  Barrism  and  Lewis. 
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Beportcd  b;  Jmhua  Metcaute  and  O.  T.  EoWAUa,  Eaqn., 
l>iuTlat«ra-itt-LaTr. 

Wtttnaday,  Dee.  0. 
Hand  v.  North. 
WiU—Conilruelum—GiJt  to  children  "at  Ikey  thall 
become    of  the  age  of  twenlg-ont " — Tenancy    in 
common — Period  of  veiling. 
A  leaintor  gone  a  ihare  of  ki$  property  to  the  too 
children  of  a  deceaeed  daughter,  "at  they  ihoidd 
hecomeofthe  age  of  Itetnlg-one geare :" 
Held,  that  Ihie  icas  a  teaancg  in  common, 
A  gift  to  the  chiUrtn  of  A.  at  they  shall  come  into 
esse  dou  not,  kg  rtaton  of  its  taking  effect  at  dif- 
ferent periods,  prevent  its  being  a  Joint  tenancy ; 
fttrf  a  gift  to  the  children   of  A.  •' as  they  shall 
become  Iteentg-one,"  is  a  tenancy  in  common,  these 
words  being  operative  as  words  of  severance,  the 
children  taken  ouled  interests  at  dijjertnt  periods. 
The  question  in  tliis  case  arose  noder  tbo  fallowing 
will,  dated  the  22nd  Ma;  1840. 

Petera  Hand,  of  Burwell,  in  the  ooaot;  of  Lincoln, 
prra  Brjan  Smith,  Thomas  Parker  and  William 
Snoirden,  as  execa*.ora  in  trust  for  bis  widow  and 
rhilJrcn  nnder  the  age  of  twenty-one  years  at  bis 
ilcceitse,  the  whole  of  his  real  and  personal  estate  and 
cflccta,  whatsoever  and  wheresoever,  to  be  diTided 
amoiiKSt  bis  children  in  manner  following,  as  the; 
^llould  become  of  the  age  of  tTeotj-one  years  (that  was 
to  my'):  to  bis  son,  Richard  Smith  Hand,  the  sum 
of  200/.,  and  to  his  tlirce  daughters,  Hannah,  Marj 
mid  Susan  Smith,  the  sum  of  400/.  to  be  equally 
divided  amongst  them  in  aijdition  to  the  rest  of  hU 
I'liildren,  and  the  remainder  and  rtsidue  of  his  estate  and 
cll'ects  the  said  testator  gave  and  bequeathed  to  nil  and 
every  one  of  his  children,  namely,  that  was  to  say, 
lluiinah  White,  the  wife  of  John  White,  Mary  Rand, 
Susan  Smith  Hand,  Richard  Smith  Hand,  Jane  Hand, 
Kliza  Hand,  the  pit.  I'eter  Hand,  Harriet  Hand,  the  pic 
]{cnry  Hand,  Betsey  Hand,  Caroline  Hand  and  James 
Snowden  Hand,  and  Charlotte  Hand,  and  to  any  other 
c'liild  or  children  which  he  might  thereafter  have  law- 
fully bom  in  wedlock,  share  and  share  alike  sa  they 
should  become  of  the  age  of  Iwenty-ono  years.  And 
the  principal  sum  of  each  child's  share  to  be  pnt  out  on 
mortgage  on  freehold  land  security  until  they  should 
become  of  age ;  the  interest  of  each  child's  share  to  be 
applied  for  the  maintenance  and  education  of  each  child 
except  what  thereafter  was  excepted  (that  was  to  say) 
to  the  said  testator's  wife,  should  she  surrire  him,  be 
gare  the  snm  of  1 52,  per  annum,  the  iuterest  out  of 
the  principal  of  a  aom  which  should  be  put  out  on 
mortgage  on  freehold  land  security  for  that  purpose, 
and  to  remain  on  such  secnrity  or  sccuritie*  during  her 
natural  life,  and  to  be  paid  to  her  qnarterly ;  the  first 
quarterly  payment  to  be  paid  to  her  at  his  decease,  and 
after  her  decease  the  said  principal  sum  to  be  equally 
divided  amongst  bis  before-named  children  as  they 
should  become  of  age,  and  such  other  children  as 
rhonld  be  born  is  aforetaid.  And  the  said  testator, 
after  giving  certain  specific  legacies  to  his  said  wife, 
directed  (in  certain  erents  wbi(£  did  not  happen)  that 
the  said  annuity  to  bis  aaid  wife  should  be  reduced  or 
oease,  as  the  case  might  be,  and  principal  snm  secured 
for  the  annuity  equally  divided  among  his  children  as 
should  become  of  the  age  of  twenty-one  years. 

The  said  testator  mads  a  codicil,  datsd  the  3Sttd 
May  1840,  whereby  he  gave  and  bequeathed  to  his 
dnugliter  Adelaide  one  equal  portion  or  share  of  bis 
properly  as  the  rest  of  his  last-named  nine  children  of 
his  tlien  wife,  and  also  the  additional  sum  of  5f.  a-year 
to  each  of  bis  two  youngest  children,  Charlotte  Hand  and 
Adelaide  Hand,  nntil  they  should  beoome  of  the  age  of 
twenty-one  years  each,  and  then  the  principal  snm  to 


be  equally  divided  amongst  tbe  whole  of  his  eWMrea  er 
their  representative*.  Also  be  gave  tbe  further  tarn  sr 
annuity  to  bis  said  wife,  during  her  natural  life,  of  the 
rents  or  profits  of  his  cottage,  honse,  and  lands  aitnat* 
at  North  Somuiercotes,  then  in  tbe  occupation  of  HaH, 
or  tbe  privilege  to  live  upon  it  and  occupy  it  herself, 
but  to  be  kept  in  good  substantial,  teiMntable  repair  at 
her  expense.  AIm  the  said  tesutorgave  and  bequeathed 
unto  bis  two  grandchildren,  Jane  White  and  Charias 
White,  as  they  should  bcc<mis  of  age,  the  portioB  ar 
share  that  would  have  belonged  to  th^  mothCT  had  ahs 
survived  bim.  Tbe  testator  died  on  the  23rd  Uarck 
1841,  and  his  widow  on  tbe  13th  April  I860. 

The  testator  bad  fourteen  children,  one  of  whom, 
Mary  Hand,  married  Thomas  Widall,  and  died  leaving 
issue.  Charles  Wbits  died  onder  twenty-one  un- 
married. Jane  White  married  Stephen  Boome,  and 
died  leaving  children.  Richard  Smith  died  in  ISS8, 
leaving  children.  Jamas  Snowden  Hand  died  ond« 
twenty-one,  and  without  having  been  married.  Oiar- 
lutte  Hand  married  Sami^ Marshall,  and  died  leaving 
one  child.  The  legades  Uad  been  paid  except  the 
legacy  bequeathed  to  Charies  White  by  the  above-saea- 
tioned  codicil,  and  a  considerable  part  of  tbe  teslater's 
residuary  personal  est:ite  had  been  distribnted  by  the 
tmstees,  but  tliey  still  retained  Charb*  White's  Aare. 

The  pits,  submitted  that  the  last-mentioned  lega^- 
was  given  to  Charles  Whits  contingently  on  his  atlaia- 
ing  twenty-one,  and  on  his  failing  to  attain  that  age  it 
fell  into  tbe  residue  of  the  testator's  estate  and  became 
divisible  amongst  bis  residuary  legatees,  and  that  the 
share  of  the  residuary  estate  which  was  given  to  Cbaile* 
While  was  also  given  on  the  same  contiogeoey.  The 
last-named  legacy  and  share  of  tbe  residue  was  claimed 
by  Stephen  Bourne  and  his  children.  Tbe  personal 
estate  of  the  testator  remaining  in  the  bands  of  the 
trustees  was  insufficient  for  the  payment  of  the  legacy, 
and  the  tmstees  prayed  for  a  declaration  of  the  rights 
of  all  parties  under  the  above- mentioned  will  and 
codicil,  and  that  the  real  and  personal  estate  of  the 
testator  and  the  (rusts  of  tbe  will  and  eodieU  might  he 
administered  by  the  court. 

Nalder  appeared  for  tbe  pits. 

rsfobtrton  and  Swrrage  for  parties  in  tlie  shm 
interest. 

RasA  for  the  rrpreaentatives  of  Jane  White. 

Nalder  in  reply. 

Tbe  fallowing  cases  were  eited  i 
Woodjale  v.  Unwin,  4  Sim.  139; 
Kenworthyr.  Ward,  11  Hare,  196; 
Amies  v.  Stillem,  14  Sim.  428 ; 
Jdacgregor  v.  Macgregor,  1  De  G.  F.  &  J.  63. 

Tbe  Vics-Cha5Celu>r. — Under  this  will  llaModi 
White  would  have  been  entitled  to  a  certain  ahars 
of  the  testator's  real  and  personal  estate ;  she  hew- 
ever,  died  in  the  testator's  lifetime,  and  by  a  oefidi 
in  which  he  implied  she  was  dead,  he  gave  to  her  twe 
children  the  share  which  would  have  belonged  to  their 
mother  bad  she  survived  him.  Both  the  ehitdrea  *■> 
vived  the  testator,  but  one  of  them  died  under  twcaty- 
one,  and  the  question  is,  what  interest  did  they  tike 
under  this  codicil  ?  Tbe  gift  is  to  tbe  two  as  they  shal 
become  of  age.  If  it  had  been  rimply  to  the  twe 
grandchildren  it  would  have  been  a  joint  tensaey;  bet 
the  question  Is  whether  it  is  not  a  tenancy  in  oommsn 
by  reason  of  the  words  "  as  they  beoome  of  age,"  with 
which  tbe  gift  to  them  is  coupled  On  this  point  fcor 
esses  have  been  dted,  namely,  irooe^e  t.  Vmtin, 
Kenworthy  v.  Ward,  Anues  v.  Stillem,  and  Ifaegitftr 
V.  ifaegregor,  the  laist  being  a  decision  of  theapp^M 
oonrt.  Tbe  effect  of  these  eases  I  suppose  to  be^  that 
if  a  testator  makes  a  gift  to  the  diildm  of  A.  so  a* 
to  include  afle^bom  children,  then,  altheogfa  the  gti 
miut  take  ofTect  as  to  some  before  it  takes  eflbet  as  le 
others,  that  does  not  prevent  the  diildien  taking  ae 
Joint  tenaatt;  but  if  the  gifi  be  conpied  with  tbe  \ 
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"m  th«7  ittatn  twenty-one,"  then  it  in  held,  ij 
reuon  of  the  different  period  of  rating,  that  it 
i(  a  tenancy  in  eommoo.  Tbia  question  aiiiei 
nera,  and  the  eflbet  ia  this :  iritbont  ue  worda  "  aa 
thej  beeoffle  of  age,"  a  gift  to  the  children  ao  as 
to  include  after-born  children  as  they  come  in  eue, 
do«8  not,  bj  reason  of  taking  effrct  at  different  periods, 
prerent  ita  being  a  joint  tenancy;  bat  if  the  gift  is  te 
the  children  of  B.  "aa  they  attain  twenty-one,"  then 
indeed,  by  reason  of  its  becoming  rested  in  them  at 
different  periods,  not  by  reason  of  their  coming  in  eifs 
at  different  periods,  it  is  held  to  be  a  ten  ancy  in  common. 
KeHworthg  t.  Ward  wss  a  ease  in  which  it  did  oecnr, 
and  the  V.  C.  determined  that,  by  reason  of  the  dif- 
ferent period  of  Testing,  it  was  a  tenancy  in  common. 
Ami«$  T.  sullen  was  a  different  case.  There  the 
worda  did  not  ooenr,  bnt  the  question  was,  as  to  the 
timet  of  coming  m  e$te,  whether  that  created  a 
tenancy  in  common,  and  V.  C.  Wood,  in  Kenworthg  t. 
Ward,  said  that  if  the  V.  C.  of  England  meant  to  de- 
ad* that,  then  thoee  two  cases  were  irrecondleable  with 
the  general  cnrrent  of  anthorities.  Then  when  the 
matter  came  before  the  full  conrt  in  Macgregorr.  tfae- 
grtgor,  all  the  cases  were  cited,  and  the  conrt  came  to 
the  oooclusion  that  both  Wootlgnit  r.  Unvin  and 
Amiu  T.  ShiOem  were  reeoncileable,  and  were 
right  in  deciding  that,  by  reason  of  the  children 
coming  into  ease  at  different  periods,  that  did  not 
create  a  tenancy  in  common ;  that  iVaodgale  r. 
Unwm  was  also  right  in  deciding  that  where  there 
were  sncb  worda  as  here,  "as  they  became  of  age," 
then  indeed  it  was  a  tenancy  in  common,  they  being 
operatire  as  words  of  severance,  becanse  they  mnst 
take  Tested  interests  at  different  periods.  Here  there 
is  a  gift  "  to  Jane  White  and  Charles  White,"  nnd  if 
it  had  stopped  there,  beyond  all  doubt  there  would  hare 
been  a  joint  tenancy ;  bnt  the  words  were  added  "as  thry 
become  of  age,"  and  Jane  and  Charles  White  being 
bom  at  different  periods,  of  course  they  came  of  age  at 
different  periods.  A  gift  at  twenty-one  is  not  rested 
nntil  twenty-one,  and  vests  in  the  two  at  different  pe- 
riods, and  therefore,  according  to  the  decisions,  in  this 
ease  there  ia  a  tenancy  in  common.  It  has  been  sug- 
gested, that  what  was  found  in  the  will  in  reference  to 
the  gift  to  Hannah  White  might  be  imported  into  this 
gift,  her  portion  being  the  subject  of  the  gift  to 
Charles  White;  that  is,  the  direction  to  apply  the 
interest  for  maintenance,  and  then  the  gift  wonlJ  be 
Teated.  But  that  waa  impossible.  That  was  a  gift  among 
the  tastator'a  own  children,  of  whom  Harriet  White 
waa  one.  It  was  a  directian  that  the  respeetire  shares 
should  be  applied  for  their  maintenance  daring  their 
minority,  which  (at  least  as  to  personalty)  vested  the 
share ;  bnt  here  these  children  wrrs  to  take,  as  the 
subject-matter  of  the  gift  to  them,  the  portion  of 
Hannah  White,  if  they  aurvived  her.  How  could  the 
court  for  that  reason  import  such  a  direction  for  main- 
tenance into  the  codicil,  because  there  was  tuch  a 
direction  in  the  will  as  to  tli*  share  with  respect  to 
another  person  ?  It  could  not  without  taking  upon 
itself  to  make  a  codicil.  The  effect  is,  that  Charles 
White's  share  with  respect  to  the  real  and  personal 
estate  is  undisposed  of,  with  respect  to  which  he  took 
no  Tested  interest.  The  real  estate,  therefore,  goes  to 
the  heir  at-law,  the  personalty  to  the  next  of  Un. 
There  is  still  the  question,  whether  the  portion  of 
Hannah  White,  spoken  of  in  the  codicil,  embracea  her 
share  of  the  legacy  of  4001.7  When  the  testator 
gar*  to  his  two  grandchildren,  as  they  should  become 
of  age,  the  portion  or  share  which  would  hive  belonged 
to  Hannah  White  if  she  had  survived  him,  he  meant  to 
include  all  that  he  had  given  to  her  not  conBned  to  the 
retidn*,  and  it  did  smbraoe  the  share  of  the  4001.  if 
thesorriTed. 
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Fkxhi  v.  Hrbbb*. 

CommtOal/or  eontempt—lTimpaper  arlfeh  etwtmmt' 

big  on  offiJaviti  pndmtt  til*. 
Prevunulg  to  tit  above  nut  coming  on  for  tearkg, 
a  leading  article  of  a   neaipaper   comman'ed  on 
affiJavite  which  kadbten  made  in  the  nit  bg  oirla>n 
periont  whote  names  had  been  publithti  in  a  pre- 
nbut  number  of  the  paper,  and  the  tame  ariy  le  held 
up  to  ridicule  tie  makere  of  the  agUa)aiU,  nint 
daractrrieed  their  eonduiA  at  utterlg  dtegrae^l: 
Held,  that  the  publither  of  the  newtpaper  had  been 
guilty  of  a  grou  and  wujul  contend  ofoouxi,  Oni 
mutt  be  committed  to  priton ; 
ITeU  abo,  that  it  uxu  not  Mcesfary  Okat  the  rjfen^g 
party  should  apologise  to  those  persons  whose  dta-. . 
raclers  he  had  attached,  hut  an  apology  to  tie  eowrl '' 
for  the  contempt  ma  deemed  euffitieM  to  tneUt  A* 
court  to  order  his  discMargeJrom  csutodg. 
This  waa  a  motion  on  behalf  of  the  defta.  In  Ih* 
above  suit  that  Thos.  Morton  Bigg,  who  waa  the  pro- 
prietor and  publisher  of  the  Sheemess  Ouardian  and 
East  Kent  Advertiser,  might  be  committed  for  eon- 
tempt  of  conrt  in  hanng  published  certain  aitSclea, 
particularly  referred  to  in  the  notice  of  motion,  whieli 
articles  commented  on  affidavits  whidi  bad  been  mad* 
in  the  suit;  and  it  waa  alleged  that  sneh  articlea  wer* 
calculated  to  bring  coutempt  on  the  persons  who  bad 
made  the  affidavita,  and  to  obstruct  the  eonne  of 
jnatie*. 

Tb*  suit  had  preTionaly  come  before  tb*  eourt  on  a 
motion  for  an  injnnctbu  to  restrain  the  antboritiea  of 
the  War-office,  as  represented  by  tb*  lat*  LorA 
Herbert,  and  also  two  landownera,  named  Berridg*  and 
Jenkins,  from  proceeding  to  611  up  a  ditch  atSbecnwsa^ 
on  the  gronnd  that  such  filling  up  would  be  injurious 
to  the  public  health,  and  that  it  would  obstruct  the  free 
conrae  of  the  sewage  :  (aaa  8  L.  T.  Rep.  N.  S.  788, 
Mi  nom.  Feltin  t.  Lewis.)  The  bill  lud  been  81rd 
by  the  officer  of  the  local  boarf  of  health  for  the 
district  of  Sheernets.  The  cWSe  bad  not  yet  oooie  oo 
for  hearing. 

Tb*  publications  which  were  new  complained  of 
were  two  articles  which  appeared  in  the  Sheemess 
Guardian  of  the  21st  and  38th  Not.  1863  res- 
pectively, and  the  firat  of  these  affected  to  be  a  report 
of  the  proceedinga  of  a  meeting  of  tb*  local  boaid  of 
health.  It  was  weged,  bowerer,  that  thia  article  was 
mar*  in  tlie  nature  of  an  invective  against  the  defta. 
than  of  an  ordinary  report ;  it  gave  {inter  alia)  the 
names  in  full  of  certain  persona  who  had  raadai 
affidarita  which  had  been  filed  on  behalf  of  the  defta. 
The  article  of  the  28th  Nov.  was  the  leading  article  of 
th*  newspaper,  and  was  aa  follows  :— 

"  Saturday,  Not.  28,  1863.— Bearing  fals*  witneaa 
against  one's  neighbour  is,  unfortunately,  a  crim*  of 
very  ancient  date.  The  bearing  falsa  witnees  againut 
one'sself  is  a  somewhat  novel  procedure,  and  yet  one 
which  some  twenty  or  thirty  of  our  townsmen  have 
been  silly  enough  to  practise  recently.  In  the  report 
we  laat  week  gave  of  the  meeting  of  the  loeal  board,  w* 
mentioned  that  a  number  of  affidavits  were  read,  which 
had  hern  made  in  the  interest  of  the  defts.  to  tha 
Chancery  suit,  by  persons  whote  names  were  given. 
These  affidavits  have  the  Tery  qneationable  merit  nf 
cleremeas,  in  making  tb*  worst  appear  tb*  better  side. 
They  are  artfully  concocted,  to  as  to  enUrrly  penrert 
the  true  merits  of  th*  facts  they  profess  to  aloddale. 
This,  on  th*  part  of  th*  l^al  gentlemen  who 
assist,  it,  of  course,  only  what  is  expected,  and 
a  mere  matter  of  bnnneti.  On  th*  part  of  th* 
defta.,  or  rather,  th*  on*  who  is  tb*  prim* 
mischief-maker  in  this  matter,  St  it  Milj  t*  b«  *«•• 
poeed  that  he  will  do  the  best  h*  Can  to  tat<  VI* 
costs  from  coming  out  of  hit  own  ii$ek*t.  Oi>  (to 
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]iart  or  tbose,  wbosa  names  ve  pablisbed,  who  hare 
thus  leut  tbcmselvea  to  be  tb«  tools  of  th«  deft,  in 
qnestion,  the  proceeding  is  ntterlf  disgracefnl, 
Wonld  it  hare  been  believed,  had  we  previoasly  pab- 
lisbed the  fact,  that  there  were  upwards  of  a  score 
of  each  simpletons  among  our  residents?  We  adopt, 
it  will  be  noted,  the  more  charitable  hypothesis ;  we 
hesitate  to  brand  those  who  hare  been  the  instru- 
ments of  this  attempt  to  mislead  justice  with  the 
charge  of  wilful  perjury.  We  admit  the  extenua- 
ting feature,  that  in  most  cases  referred  to  they 
were  entirely  ignorant  of  what  they  were  doing  ;  more 
tlinn  one  of  these  inditiduals,  who  were  persuaded 
into  making  affidavits  about  tbn  Chancery  Ditch, 
hare  since  admitted  that  they  only  signed  what  they 
were  asked  to  sign.  Itow,  this  will  be  a  lesson  to 
tiiein,  and  to' others,  not  to  be  too  cheaply  sold  by 
d''iiigning  persons  in  future.  The  notoriety  these 
thirty  simple  people  have  won  is  anything  but 
enviable.  Their  conduct  amounts  to  this— they 
have  aided,  to  the  extent  that  they  are  believed, 
towards  saddling  the  costs  of  the  Chancery  suit 
upon  themselves  and  their  fellow-ratepayers.  For 
every  penny  that  is  taken  out  of  the  rates  towards 
paying  any  of  these  costs,  every  one  of  this  company 
of  affidavit-makers  will  be  responsible.  If  these 
affidavits,  which  the  makers  and  swearers  of  (or  some 
of  them)  allow  they  did  not  undcr<>tand,  are  believed, 
and  if  the  falsehoods  to  wh:ch  they  ignorantly  swore 
cannot  be  effectually  exposed  on  behalf  of  the  public, 
the  whole  rcsponbibilily  rests  on  their  beads.  When 
the  board  is  called  upan  to  pay  money  for  these  law 
expenses,  whose  fault  is  it  ?  We  refer  our  readers  to 
the  list  of  names  of  those  who  obliged  by  ssying  what 
they  were  a.sked  to  say.  It  was  suggested  in  the  board 
room  that  these  affidavits  should  be  printed  names  and 
all,  so  that  the  ratepayers  should  know  who  they  have 
to  thank  for  this  good  turn.  Had  it  been  possible  we 
should  have  assisted  the  object  by  putting  these  obliging 
affidavit-makers  in  the  moral  piliory  they  deserve  to 
occupy.  When  space  allows  to  do  justice  to  the  whole 
party,  wo  will  endeavour  to  serve  the  public  by  letting 
them  know  who  are  their  friends  and  who  are  traitors 
to  the  public  interest.  The  deception  practised  by 
most  of  them  was  achieved  by  trying  to  convince  them 
that  these  afBd.ivits  were  intended  only  to  oppose  the 
boird  of  health,  but  in  reality  it  is  the  ratepayers 
themselves  who  are  the  only  pits.  It  is  their  money 
will  have  to  pay  the  costs  if  justice  sbonM  be  misled 
by  sncK  fahie  statements  as  were  set  forth  in  such 
affid.ivits.  There  is  some  excuse  on  behalf  of  two 
or  three  of  the  affidavit-makers,  although  even  that  is 
but  a  poor  one ;  they  were  persons  we  are  told  em- 
ployed by,  or  under  obligations  to,  the  defts.  ;  of  such, 
in  charity,  we  will  say  nothing.  We  are  only  sorry 
they  cannot  afford  to  decline  an  act  which  subjects 
them  to  so  much  obloquy.  He  is  poor  indeed  who 
cannot  afford  to  keep  a  conscience.  The  majority  are 
iiot  men  so  situated,  and  these  were  but  the  gulls  of 
interested  parties  in  the  suit.  When  the  false  state- 
ments sworn  to  by  these  are  opposed  by  more  truthful 
evidence,  and  when  the  misrepresentations  upon  which 
this  evidence  was  obtained  are  exposed,  the  mischief 
may  be  aomewhat  averted,  boteveo  then  what  a  waste 
of  time  and  public  money  is  chargeable  ou  the  conduct 
of  these  deluded  individuals.  In  olden  times  there 
were  men  who  tinworthily  bore  the  name  of  Englbh- 
men,  who  took  money  or  promises  from  the  King  of 
France  of  that  day,  in  return  for  which  they  sought 
to  betray  their  country  into  his  hands.  The 
names  of  those  men  are  preserved  and  handed 
down  to  us,  along  with  the  detaili  of  their  crime. 
Are  their  memories  respected?  We  wot  not  To 
treat,  these  townsman  who  make  affidavits  to  serre 
the  canse  of  an  enemy  of  their  town  aright,  it  would  be 
bnt  just,  whenever  the  Chancery  suit  is  ended,  or  how- 


ever it  may  end,  to  erect  a  monnment  on  tba  lit* 
thereof,  and  have  inscribed  thereon  the  name*  o(  tboi* 
who  did  all  that  it  lay  in  their  power  to  do  to  saddk 
the  town  with  rtiinoas  law  costs,  and  to  assist  tba 
evil-doer  who  forced  the  town  into  the  suit,  that  hs 
might  evade  the  first  deserts  of  his  conduct.  I:  will  b* 
seen  that,  of  all  the  medical  men  in  the  town,  only  cse 
was  clear-headed  enough  to  see  that,  by  making  a  half- 
true  statement,  he  would  be  incurring  the  charge  of 
dishononrable  party  trickery  and  one-eidedness.  Thii 
gentleman,  who,  on  being  applied  to,  conceived  himself 
bound,  if  he  mads  an  affidavit  at  all,  to  put  the  wh<dc 
tiutb  into  it,  was  not  eventually  called  on  to  make  one. 
This  is  precisely  the  rule  on  which  the  majority  of  the 
affidavits  were  concocted,  those  that  are  true  have 
in  them  only  half  the  truth,  and  that  artfully  per- 
verted. There  are  scarcely  any  of  them  that  cootaia 
nothing  but  the  truth,  even  in  its  mutilated  form. 
Considerable  address  has,  in  all  cases,  been  displayed 
in  selecting  such  half-troths  only  as  were  wanted  for 
the  end  in  view.  The  whole  business  has  been,  it 
seems  to  us,  thus  designedly  dragged  out  by  the  daft*. 
so  as  to  win  by  sheer  force  of  tiresome  delay.  Had 
it  not  been  for  this  artfnl  mode  of  prooeediag, 
the  whole  business  would  have  been  settled  in  tbc 
first  three  mouths  at  a  cost  of  a  conple  of  aeon 
pounds  or  so.  Ou  the  real  naked  merits  of 
this  case  no  nninterested  person  conld  take  long 
to  discover  who  was  the  wrong-doer,  and  tbe 
course  taken  to  circumvent  the  board  by  a  Icdioa* 
mode  of  procedure  in  which  the  naked  merit*  of  the 
case  are  very  likely  to  be  entirely  loet  sight  of,  is  a  clear 
proof  that  the  defts.  knew  this  was  their  only  chaooe. 
Thus  we  tee  what  a  local  cuisean  evil-disposed  persoa, 
seeking  to  set  his  will  above  the  law,  and  for  hia  own 
profit  setting  public  rights  at  nought,  may  beoome. 
Truth  may  prevail  yet,  in  spite  of  these  well-coneoeed 
suppressions  and  false  evidences;  bnt,  whichever  be  tba 
winning  party,  tboie  who  made  their  affidavits  ai« 
equally  disgraced.  If  the  defts.  have  to  pay  the  cost*, 
the  public  will  remember  those  persons  whose  name* 
we  gave  last  week  did  all  they  could  to  hinder  it.  If, 
on  the  contrary,  artful  cnnning  outwits  justice,  tmj 
ratepayer  will  owe  a  debt  of  detestation  to  the  deladed 
individuals  who  thus  allowed  themselves  to  be  mad* 
the  tools  of  the  'knowing  one.'  Those  who  hv* 
longest  will  see  the  most,  but  we  think  those  who 
signed  iheir  names  to  these  docoments  will  lire  i«>g 
ere  they  outlive  the  memory  of  their  traitoruos  felly  is 
the  minds  of  their  fellow  ratepayers." 

Ghtte,  Q.C.  and  E.  F,  Smith,  who  appeared  ia 
support  of  the  motion,  argued  that  it  was  unjostifiaUa 
and  a  clear  contempt  of  court  for  a  person,|Mi»d<iste  fite, 
to  publish  a  defamatory  libel,  having  for  its  object  tba 
iotimidation  of  the  witnesses.  Mr.  Bigg  had,  aftci  notie* 
of  motion  had  been  given,  filed  affidavits  affirming  th* 
truth  of  his  statements,  or  at  all  eventa  of  part  *f 
them,  and  this  they  asset  ted  was  an  aggravatimi  of  his 
offence.  On  the  authority,  therefore,  of  IMUer  v. 
Thompson,  2  Beav.  129,  it  was  urged  that  Hr.  Bigg 
had  been  guilty  of  contempt  of  court,  and  onght  to  k* 
cummitted  to  prison.  Affidavits  were  read  in  sappgrt 
of  the  motion. 

Bailg,  Q.C.  and  E.  K.  Kardahe,  for  Mr.  Big^ 
stated  that  tbmr  client  was  prepared  to  maka  a  mast 
ample  apology  if  ha  had  been  guilty  of  oontempt  of 
court,  but  at  the  same  time  they  maintained  that  be 
bad  not  been  so  guilty,  and  they  referred  mora  par- 
ticularly to  Smith  T.  Lakemait,  26  L.  J.  305,  Oh.  It 
was  not  I  qnestion  whether  the  article  oontaiasd  a 
defamatory  libel,  but  where  the  decision  of  the  cooit 
in  the  suit  was  likely  to  be  affected  by  the  article,  aad 
it  was  idle  to  say  that  inch  woold  be  the  elTect. 

Glaue,  Q.C.  in  reply 

The  following  case*  were  dted : 
LiltUr  T.  nompton,  3  Bear.  129 ; 
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Roach  7.  Garvan,  3  Atk.  469; 

Lahmere  Ckarlton't  case,  2  M.  &  C.  316 ; 

As  Turner  and  Martin,  3  M.  D.  &  De  G.  523; 

Re  Marlia,  2  B.  &  M.  674 ; 

Cann  T.  Conn,  2  Dick. ; 

Smith  T.  Lakeman,  26  L.  J.,  y.  S.,  305,  Ch.; 

Dirch  T.  WtUli,  10  Ir.  Eq.  93. 
The  ViOE-CuABCELLOR  (aid: — I  sbould  not  hare 
called  for  ■  repljr,  if  this  bad  not  been  a  motion  for 
committal  I  bars  not  tbe  slightest  doubt  that  the 
publications  which  an  complained  of  are  a  groM 
and  wilful  contempt  of  court;  I  use  the  expression 
"  wilful  contempt,"  not  in  the  sense  that  the  resp.  Mr. 
Kigg  bad  in  bis  mind  at  the  time  a  desire  to 
commit  a  contempt,  bat  I  mean  that  it  was  an  act 
dona  with  a  wilfnl  intention  of  doing  what  was 
wri>ng.  I  hare  no  notion  of  the  degree  of  infiuence 
which  tbe  Sheemeu  Guardian  possesses  in  the  neigb- 
bourbood  of  Sheerness,  or  of  the  extent  of  its  cir- 
culation there.  I  know  nothing  abont  it :  it  may  be 
insignificant,  or  it  maj,  on  the  other  band,  have  a 
great  circulation ;  bat  it  must  be  assumed  that  it 
has  some  circulation,  and,  at  all  erents,  Mr.  Rigg, 
who  ia  ita  proprietor,  would  not  willingly  admit  that 
it  is  insignificant.  What  has  been  done  is  this.  Tbe 
Skeemtu  Guardian,  which  is  a  weekly  paper,  having 
given  on  Saturday,  the  21st  Nov.,  a  report  of  what 
bad  taken  place  at  a  meeting  of  tbe  local  board  of 
health,  then  sets  oat  tlie  names  of  certain  individuals 
who  had  recently  made  afSdavits  in  this  cause  ;  and 
on  the  28th  Nov.,  the  following  Saturday,  there 
appears  a  leading  article — in  fact,  the  only  leading 
article  in  the  Sheemea  Guardian  of  that  week — and 
tliis  ia  tbe  article  which  is  alleged  to  be,  and  I  think 
clearly  is,  a  contempt  of  this  court.  [The  V.C.  then 
read  several  passages  in  the  article,  making,  at  the 
same  time,  comments  upon  the  expressions  which  were 
used.]  A  party  is  pointed  at,  and  it  is  pretty  evident 
who  is  meant,  namely,  Mr.  Jenkins,  to  whon  is 
attributed,  first,  that  be  is  a  mischief-maker,  which  is, 
perhaps,  charging  him  with  no  great  crime,  but  it  is  at 
least  throwing  dirt  on  one  of  tbe  defls. ;  and  the 
article  attributes  to  the  persons  who  made  tbe 
affidavits,  and  to  a  list  of  whose  names  it  refers, 
as  given  in  the  previous  paper  of  tbe  2Ist, 
that  they  are  persons  who  have  lent  themselves 
to  be  tbe  tools  of  the  deft,  in  question,  and  that 
their  conduct  is  ntterly  disgraceful;  and  io  what 
follows,  they  are  evidently  characterised  as  fools,  and 
not  knaves,  though  they  are  not  aliogetbsr  absolved 
from  that  imputation.  Then  there  is  the  expression, 
"  cheaply  sold,"  and  whether  that  implies  a  bribe,  or  ia 
a  slang  phrase,  is  immaterial,  because  the  article  pro- 
ceeds to  attribute  to  the  procurers  of  the  affidavits, 
deception  upon  the  makers,  and  to  the  makers  false 
atatements  to  mislead  justice,  and  it  designates 
them  as  tbs  gulls  of  interested  parties.  Nothing  can 
be  more  clearly  intentional  than  these  charges,  attri- 
buting to  some  ignorance,  to  some  falsehood  and  self- 
interest,  and  to  others  wilful  and  direct  falsehood ; 
it  is  a  gross,  palpable,  and  intentional  imputation 
npon  the  afiidavit-makers,  as  they  are  called,  and  it 
•ndearours  to  hold  them  up  to  contempt,  and  it  also 
oompares  them  to  those  Englbbmen  who,  in  the  time 
of  the  Stuarts,  took  bribes  of  the  French  King  to 
betray  their  coontty.  Then  there  is  a  distinct  impu- 
tation of  perjury  in  the  words,  "  And  scarcely  any  of 
them  contain  nothing  but  the  truth,  even  in  ita  muti- 
lated form,"  and  the  article  winds  up  with  a  peroration 
in  an  evidently  well-considered  style.  It  is  contended, 
on  behalf  of  the  reap.,  that  even  if  a  judge  were 
to  read  this  article,  he  would  not  be  influenced  by  it, 
and  I  agree  thai  it  would  be  so.  Surely  no  judge 
would  consider-  it  other  than  as  ludicrous  and 
contemptible.  The  question,  however,  is  not  whe- 
llier  it  tends  to  pervert  the  conne   of  justice  by 


perverting  the  mind  of  tbe  judge,  but  whether 
there  is  not  a  degree  of  mischief  calculated 
to  subvert  tbe  course  of  justice  by  intimidating  and 
holding  up  to  public  ridicule  the  persons  who  havo 
made  these  affidavits  in  the  suit ;  tbe  degree  of  mis- 
chief depcads  upon  tbe  circulation  of  the  publication. 
I  must  say  that  among  tbe  cases  of  thia  nature  which 
have  come  within  my  own  experience  I  do  nut 
remember  to  have  met  with  one  in  which  the  tenour  uf 
the  article  more  distinctly  manifested  a  malignant 
design.  It  has  been  suggested  that  justice  cannot  in 
this  instance  be  perverted,  because  the  affidavits  were 
already  made  when  the  article  was  publisheii,  but  that 
would  not  prevent  ita  being  a  gross  contempt ;  and 
although  it  is  true  that  tbe  time  bad  elapsed  within 
which  affidavits  coultLbe  made  on  behalf  of  the  defts., 
the  pit.  had  still  that  opportunity,  and  who  could  say 
what  influence  such  an  article  might  have  on  his  wit- 
nesses. A  man  vir  fortit  ei  comtunt  would  not  be 
influenced  by  such  an  article,  but  mankind  are  not  all 
viri /orttt  et  coiulania ;  focaa  are  timid,  and  there- 
fore, even  in  that  narrow  view,  an  improper  inflnenco 
might  be  exerted.  Further,  the  court  might  find  it 
necessary  at  tbe  hearing,  or  indeed  at  any  stage  of  Iho 
cause,  to  direct  further  affidavits  to  be  made  by 
these  very  persons,  who  might  then  he  cross-examined 
and  re-examined,  and  therefore  in  the  oriiiuury 
conrw,  in  various,  not  only  improbable,  but  impo.^- 
sible,  ways  such  an  article  might  operate  and  be 
calculated  to  pervert  the  course  of  justice.  Indeed, 
in  the  affidavits  made  on  this  motioi,  althuugli 
it  could  not  perhaps  be  asserted  that  the  parties  wire 
influenced,  it  could  not  be  said  that  they  were  not. 
As  I  have  not  the  smallest  doubt  that  if  ever  contempt 
of  court  has  been  committed  by  the  publication  of  an 
article  in  a  newspaper,  this  is  a  most  mauifest  cuse 
of  contempt,  the  question  now  comes,  in  what  way  is 
it  to  be  dealt  with  ?  It  is  always  a  dissgrcctblc  office 
to  commit  a  person  to  prison  ;  but  the  court  must  not, 
therefert,  shrink  from  it,  if  justice  requiros  it,  in 
order  to  bold  him  up  as  a  warning  to  others  nut  to 
commit  similar  offences,  and  I  have  no  alternative 
in  this  case  but  to  commit  him.  I  have  the  less 
hesitation  lu  doing  so  by  reason  of  the  course  ho  has 
pursued.  He  has  either  been  unfortunately  advised,  or 
having  received  from  his  solicitor  good  advice,  he  has 
not  thought  fit  to  follow  it.  Instead  of  doing  what 
any  reasonable  man  would  have  done,  and  any 
legal  adviser  would  have  counselled,  instead  of 
making  an  affidavit  expressing  regret,  and  endca. 
voaring  to  propitiate  tbe  justice  of  the  court,  be  causes 
affidavits  to  be  filed  vindicating  the  truth  of  some  por- 
tion of  bis  statements,  and  instructs  bis  counsel  to 
argue  that  there  has  been  no  contempt  of  court,  and 
that  be  bad  a  right  to  publish  the  article;  and  aL'O, 
that  if  the  court  should  decide  that  he  had  committed 
contempt,  he  would  express  his  regret  for  doing  so, 
which,  of  course,  is  no  expression  of  regret  at  all.  t 
shall  actually  commit  him  to  prison,  whore,  no  doubt, 
he  will  do  that  which  will  enable  the  court  to  diachargs 
him  at  the  earliest  possible  moment,  which,  I  need  nut 
say,  I  shall  be  too  happy  to  do,  as  I  have  no  personal 
feeling  in  tbe  matter.  I  shall  have  no  feeling  about 
maintaining  the  dignity  of  court  to  deter  me  from 
entertaining  an  application  from  Mr.  Rigg  on  tlie 
subject.  The  order  must  be  in  the  usual  furm,  and 
the  committal  in  respect  of  tbe  articles  both  of  tbe 
21st  and  28th  Not. 

Jan  15,  1864. — Kar$lakeiiov  moved  the  court  that 
Mr.  Rigg  might  be  discharged  fromcustody.  He  read  an 
affidavit  made  by  Mr.  Rigg,  in  which  he  stated  that 
be  bad  surrendered  to  the  custody  of  tbe  court  on  the 
6th  Jan.,  and  had  been  in  Whitecross-street  gaol 
ever  since.  Tbe  affidavit  went  on  to  say  that  he  (Mr. 
Rigg)  had  always  been  of  opinion  that  the  article  in 
question  waa  no  contempt  of  court ;  bnt  as  tbe  V.C, 
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had  rultd  otliertrise,  be  boired  to  tliat  decision,  and 
expressed  his  regret  for  the  oiTenca  which  he  had 
committed.  The  notice  of  motion  stated  that  the 
court  nould  be  aslied  that  Mr.  Rigg  might  be  dls- 
cliarged  from  his  contempt  and  from  the  said  prison 
on  payment  of  liis  fees,  and  Dotioe  of  reading  his 
affiiiavit  was  given.  An  articio  which  had  been 
pnblished  in  the  Sheemas  Guardian  on  the  26th 
Dec,  a  week  after  the  committal,  was  also 
read,  and  tlie  passages  which  bore  more  directly 
on  the  subject  in  question  were  the  following: — 
"  In  penning  the  article,  and  also  inserting  the 
previoqs  report,  we  believed  that  wo  were  simply  ex- 
posing what  we  considered  'ill-advised'  or  'un- 
thinking '  condoct  on  the  part  of  some  of  our  towns- 
men. We  had  neither  the  thought,  wish,  nor  inten- 
tion  of  imputing  to  them  anything  more  than  a  want 
of  duo  care  and  thought.  The  fact  is  we  distinctly 
and  intentionally  sought  to  clear  them  of  any  other 
imputation.  The  idea  of  impeding  the  proper  course 
of  justice  was  the  thought  furthest  from  our  mind. 
.  .  .  .  We  can  only  regret  that  our  own  want  of 
proper  cxplicitness  should  bar*  laid  us  open  to  the 
suspicion  of  such  an  intention.  Had  we  bad  the 
slightest  notion  that  the  publication  of  any  report  of 
what  took  place  at  any  of  the  meetings  of  the  local  board 
respecting  the  Chancery  suit  was  a  contempt  of  court, 
or  a  proceeding  in  any  way  likely  to  prejudice  the  due 
course  of  justice,  we  unhesitatingly  declare  that  no  part 
of  such  proceedings  should  have  bfen  mentioned, ^rnuch 
less  commented  upon,  by  us."  The  article  admitted 
that  what  had  been  written  was  open  to  misconcep- 
tion, and  it  reiterated  its  expressions  of  regret ;  it  also 
repudiated  the  notion  that  tber*  was  any  wrong  inten- 
tion in  its  publication. 

aiaue,  Q.  C.  and  E.  F.  Smith,  on  behalf  of  the 
defts.,  apposed  the  motion  on  tli«  gronnd  that  Mr. 
Rigg'a  afBdavit  was  not  an  apology,  neither  was  the 
article  in  the  newspaper  an  apology,  and  in  neither 
of  these  did  the  rcsp.  make  any  retraction  to  those 
parties  whom  be  had  attacked  in  the  original  pub- 
lication, and  he  had  not  disclosed  the  name  of  the 
writer  of  the  libel  complained  of. 

The  Vice-Chancellor  asked  whether  th*  eonrt, 
in  dealing  with  cases  of  contempt,  ever  considered  any 
question  as  to  personal  injustice,  or  whether  it  only 
considered  the  qnestion  of  impeding  the  dae  coarse 
of  pnblio  justice? 

E.  F.  Smith  said  that  the  case  showed  that  the 
court  In  general  took  only  the  question  of  obstructing 
the  course  of  justice  into  consideration,  but  in  the 
case  before  Lord  Hardwicke,  he  had  required  the 
name  of  the  author  to  be  given  up ;  and  Lord  Cotten- 
bam,  in  Sfr.  Lechmere  Charton's  case,  allowed  time  for 
a  more  ample  apology. 

Kartlakt  in  reply. 
_  The  ViCE-CiiANCELtOR  said  that  he  wonid  take 
time    to    consider   more  attentively   the    articles    in 
qnestion,  and  would  give  judgment  in  the  case  on  the 
following  morning. 

Jan.  16. — The  ViCE-CnAtfCKLLOU  now  said  that  it 
was  necessary  that  be  shouldrefer  to  one  passage  in  the 
article  which  bad  appeared  in  the  Sheemti$  Guardian 
snbseqnently  to  tlie  committal,  the  one  by  way  of 
apology,  as  it  contained  the  misapprehension  that  the 
committal  took  place  by  reason  of  the  first  article 
being  a  report  of  a  meeting  of  the  local  board.  Bat 
such  was  not  the  case.  That  article  was  only 
referred  to  in  the  order  of  committal,  because  it  con- 
tained the  names  of  the  parties  spoken  of  in  the  sob- 
sequent  article.  The  committal  took  place,  not  be- 
cause the  article  was  ofiensive  to  the  hononr  or 
character  of  the  persons  attacked,  bnt  because  such  an 
attack  was  a  contempt  of  that  court,  and  tended  to 
impede  the  due  course  of  justice.  Therefore  the  defts.' 
contention  that  Mr.  Rigg  must  apologise  to  the  defts., 


u  a  condition  precedent,  must  fail.  Mr.  Eigg  bai 
expressed  bis  regret  and  contrition  by  an  affidavit,  and 
had  submitted  himself  to  the  court.  He  had  alrratly 
been  ten  days  in  prison,  aud  it  appeared  to  him 
that  the  authority  of  the  court  had  been  suf- 
ficiently vindicated,  and  that  he  must  be  disdiargrJ, 
upon  payment  of  the  fees  and  the  costs  of  the  appli- 
cation to  commit;  the  taxation  of  costs,  however, 
should  not  be  waited  for.  - 

At  the  suggestion  of  the  V.  C,  it  was  arranged 
that  '50{.  should  be  paid  by  Mr.  Rigg  to  the  defts.,  u 
a  composition  for  their  costs  in  the  matter. 

Solicitors  for  pit.,  Taylor,  Ma$(m  and  Taflor ;  for 
defts.,  Willoughly,  Cox  and  Lord. 

Friday,  Jan.  IS. 
AsRCROFT  V.  Powell. 
Ptaelia — Emdenee — Entry  ofehiUrttCg  hirtk  in 
Prayer-book  and  Bible. 
When  the  only  evidettce  that  the  petUionert  were  the 
children  of  a  certain  marriage  oat  the  afidavit  of 
their  mother,    and  an    entry  of  their  birlht  in  a 
Prayer-book  and  Bible  bomd  together,  tha  Court, 
teking  into  consideration,  amongit  other  thing*,  tkt 
fact  that  the  father  entertained  peculiar  rtligiout 
opinioiu  and  dieapproved  of  baptiem,    kdd   this 
evidence  to  be  suffietent. 

This  was  a  petition  for  payment  of  nooej  out  t{ 
court,  and  the  only  evidence  that  the  petitioners  were 
the  legitimate  children  of  John  Ashcroft,  deceased,  and 
Agnes  Asbcroft,  was  the  affidavit  of  their  mother,  and 
an  entry  in  a  Prayer-book  and  Bible  (the  two  being 
bonnd  together). 

The  affidavit  of  Agnes  Asbcroft  (widow)  staled  that 
she  w.as  married  to  Jelin  Ashcroft,  since  deceased,  on 
the  26th  Dec.  1839,  and  that  there  had  been  issae  of 
the  marriage  three  children,  two  of  whom  were  tw- 
viving,  viz.,  the  petitioners,  Isabella  Ann  Ashcrofl  an  J 
.Tames  Hewson  Tipping  Asbcroft.  The  affidavit  farther 
stated  that  her  late  husband  John  Ashcroft  entertained 
peculiar  religions  principles,  and  amongst  other  things 
considered  the  baptismal  ceremony  unnecessary,  arni 
her  said  children  issue  of  her  said  marriage  were 
never  baptised,  neither  were  the  births  of  «ny  of  thea 
registered.  No  one  was  present  at  their  births  txcept 
her  husband  and  a  nurse,  both  of  wbem  were  sinre 
deceased,  but  shortly  after  the  births  of  fa«r  now  sor- 
viving  children,  she  made  the  following  entry  of  Ibeir 
births  in  a  family  Bible,  vis. :  Isabella  Ann  Yates, 
daughter  of  John  and  Agnes  Ashcroft,  bom  8th  Oct. 
1840;  James  Hewson  Tipping  Ashcroft,  son  of  Joha 
and  Agnes  Ashcroft,  bom  I  Sth  April  1 842. 

This  book  was  prodaoed  and  inspected.  The 
petition  had  been  served  »n  other  parties  intcrtated, 
bnt  was  unopposed. 

Glatte,  Q.C.  and  0.  R.  Harding  appeared  in  snppott 
of  the  petition. 

The  ViCK-CiiAHCBLLOR  Considered  that  tba  abov* 
entries  were  sufficient  evidence,  under  the  drcnmstaiMn 
of  the  case,  to  establish  the  bittU  and  identitj  of  tli* 
petitioners. 
Solicitor,  S.  A.  Kiteh,  8,  Lancsster-plaos,  Stnnd. 


V.  C.  8TTJAIIT»S  COUaT. 

Keperted  by  Jahis  B.  Davtosos  anil  Eswakd  Wccslov, 
Eaqrs.,  o(  Lincobi'e-lnii,  Bairiatcrasit-Law. 

Tuiteday,  Kvt.  U. 

CURRIB  V.  LaBKUS. 

Marriage-tettlement—Cotutruction—  Vetting  rftkm^ 
— Aecrutr. 

By  a  marriage-settlement,  cj/ler  reciting  an  mteattM  <* 
provide  for  the  children  of  the  marriage,  Iketrmilt  tf 
a /imd  were  declared,  aJUrtkt  dealh  oftiMparm^ 
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far  ike  bmefit  of  all  and  tvery  Ike  child  or  children 
oj  the  marriage,  thare  and  share  alike,  "  and  to  be 
paidorastignedto  iuch  childorehildrenretpeclivelg,'' 
at  tventg-ont  »r  marriage,  after  the  death  of  the  tur- 
virorofthe  parents;  andit  teas  declared  that  the  share 
or  shares  of  such  child  or  children  "should  become 
and  be  a  vested  and  transmissible  interest "  at 
tventg-one  or  marriage  after  the  death  of  tuch 
swrvitoTf  but  vith  respect  to  any  child  who  should 
be  under  age  or  unmarried  at  the  decease  of  such 
tartitor,upon  trusts  for  education  and  maintenance. 
It  toas  farther  agreed  that  }f  there  should  be  any 
child  who  should  survive  the  parents  and  die  before 
twealg-one  or  marriage,  the  share  of  any  child  so 
dying  should  be  held  for  the  benefit  of  the  survivors 
or  survivor  of  tuch  children,  and  be  equally  divided 
between  them,  and  become  a  vested  and  transmissible 
interest,  and  beassigned  and  transferredlo  them,  him, 
or  her,  when  their,  his,  or  her  original  share  or 
tharetwen  and  was  before  vested.  Alto,  that  such  in- 
creased share  as  might  have  accrued  to  any  deceased 
child  or  children  should  accrue  together  with  and 
in  the  same  manner  as  hit,  her,  or  their  original 
portion,  and  that  if  all  tuch  children  except  one 
should  die  before  the  shares  should  become  vested  or 
transmissible,  or  in  ease  there  should  be  only  one 
tuch  child,  then  that  the  fund  should  be  held  for  the 
ben^  of  such  one  surviving  or  only  dtild,  to  become 
vested  and  transmissible  at  twenty-one  or  marriage 
after  the  death  of  the  ftrvivor  <\f  the  parents. 
There  were  three  children  of  (he  marriage :  one  died 
an  infant  in  the  lifetime  of  both  pnren'S ;  another 
tumved  the  mother,  attained  majority,  and  died  in 
He  lifetime  of  the  father ;  the  third,  having  alto 
attained  majority,  and  having  turvived  the  father, 
wai  itill  living : 
BeU,  upon  the  conttruetion  of  the  settlement,  that  the 
fandwat  dioitible  in  moieties,  of  which  one  belonged 
to  the  representative  of  the  child  who  died  in  the 
lifetime  ofthefaShtr,  and  the  other  to  the  surviving 
child. 

Harry  Meggs  Qrares,  on  the  21st  Jan.  1828,  in 
eoDt«mplation  of  marriage  with  Louisa  Seton  Larkins, 
executed  s  bond  to  the  pita.  Sir  F.  Carrio  and  Alex- 
ander Colrin,  and  two  other  persons  since  deceased,  in 
the  penal  sum  of  sicca  rupees  64,000  of  lawful  monejr 
of  Bengal,  conditioned  to  be  Toid  on  payment  by  the 
aaid  H.  M.  Grares  to  the  said  obligees  of  the  sum  of 
siccas  rupees  32,000  so  soon  as  be  should  become 
possessed  thereof,  to  be  held  by  them  upon  the  trusts 
declared  by  an  indenture  of  settlement  of  eren  date. 

The  said  sum  was  further  secured  by  a  warrant  of 
attorney  to  confess  judgment. 

By  the  indenture  of  settlement  dated  the  same  21st 
Jan.  1828,  and  made  between  the  said  H.  it.  Urares 
of  the  first  part,  the  said  X..  S.  Larkins  of  the  second 
part,  and  the  said  obligees  of  the  third  part,  after 
reciting  that  another  sum  of  sicca  rupees  32,000  had 
been  provided  on  the  part  of  L.  S.  Larkins  and  was 
invested  in  three  promissory  notes,  and  that  it  had 
been  agreed  that  the  8.tme  should  be  transferred  to  the 
said  trustees  npon  the  trusts  thereinafter  mentioned, 
■nd  reciting  that  the  said  H.  M.  Qraves,  for  making  a 
farther  provision  for  the  said  L.  S.  Larkins  and  the 
children  of  the  said  intended  marriage,  had  executed 
the  said  bond  and  warrant  of  attorney;  it  was 
covenanted,  declared  and  agreed  by  and  between  the 
several  parties  thereto  that  the  trustees  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors,  adminis- 
trators and  assigns  of  such  survivor,  should  stand  and  be 
possessed  of  the  said  bond  and  warrant  of  attorney, 
upon  trust  after  the  solemnisation  of  the  marriage  to 
hold  the  same  until  the  (aid  H.  H.  Graves  sbunld  pay 
or  cause  to  be  paid  the  said  sum  of  sicca  rupees 
32,000,  and  upon  such  payment  to  deliver  up  the  same 
to  bim  to  be  cancelled ;  and  upon  further  tnut  to 


stand  and  be  possessed  of  the  said  sum  of  sicca  rnpees, 
or  such  part  thereof  as  might  be  p.-<id  by  the  said 
H.  tl.  Graves,  upon  certain  trosts  therein  mentioned 
fur  the  benefit  of  the  said  H.  M.  Graves  and  the  said 
L.  S.  Larkins,  during  their  respective  lives ;  and  from 
and  after  the  death  of  both  of  them,  "to  stand  and  be 
possessed  of  all  the  said  trust  premises  for  the  benefit 
of  all  and  every  the  child  or  children  of  the  said 
intended  marriage,  to  be  divided  between  and  amongst 
them,  share  and  share  alike,  and  to  be  paid  or  assigned 
to  such  child  or  children  respectively  at  their  respective 
age  or  ages  of  twenty-one  years,  being  a  son  or  sons, 
and  at  their  respective  age  or  ages  o(  twenty- one 
years,  or  day  or  days  of  marriaj;o,  being  a 
daughter  or  daughters,  whichever  should  first  happen 
after  the  death  of  the  survivor  of  the  said  U.  M. 
Graves  and  L.  S.  Lirkins."  And  it  was  thereby  agreed 
between  the  parties  thereto,  that  such  share  or  shares 
"  should  become  and  be  deemed  a  vested  and  trans* 
missible  interest  (being  a  son  or  sons)  at  bis  or  their 
ages  or  respective  ages  of  twenty-one  ye;irs,  or  (being 
a  daughter  or  danghlen)  at  her  or  their  age  or 
respective  ages  of  twenty-one  years  or  day  or 
days  of  marriage  respectively,  which  should  first 
happen  after  the  decease  of  the  survivor  of  the  said 
H.  M.  Graves  and  L.  S.  Larkins,"  with  provisions 
for  education  and  maintenance ;  and  it  was  further 
thereby  agreed  between  the  parties  thereto,  that  "  in 
case  there  should  be  any  child  or  children  who  should 
survive  the  sail  H.  M.  Graves  and  L.  S.  Larkins  and 
should  die  before  he,  she,  or  they,  being  a  son  or  sons, 
should  have  attained  the  age  of  twenty-one,  or  being  a 
daughter  or  daughters,  should  have  attained  the  said 
age  or  been  married  as  aforesaid,  then  and  in  that 
case  the  share  or  shares  of  any  child  or  children  so 
dying,  and  the  dividends,  interest  and  annual  produce 
which  should  then  have  accrued  or  afterwards  sliould 
or  might  accrue  on  the  same  respectively,  should  bo 
held  by  the  trustees  in  trust  and  for  the  benefit  of  the 
sarvivors  and  survivor  of  the  said  children  and  be 
equally  divided  amongst  such  survivors,  if  mora  than 
one,  share  and  share  alike,  and  to  become  a  vested  and 
transmissible  interest,  and  to  be  assigned  and  trans- 
ferred to  them,  her,  or  bim  respectively,  when  and  as 
their,  his,  or  her  original  shares  or  share  were  and  was 
before  vested,  and  to  be  paid  and  transferred  as  afore- 
said ;  and  also  that  such  increased  share  or  shares  as 
might  have  accrued  to  any  deceased  child  or  children 
by  the  death  of  any  other  or  others  of  them,  should 
from  time  to  limo  survive,  accrue  and  remain  over, 
together  with  and  in  the  same  manner  as  his,  her,  or 
their  original  share  or  shares,  and  become  vested  and 
payable  at  the  same  time  therewith ;  and  that  if  all 
such  children  except  one  shonld  dio  before  tho  said 
portions  or  shares  of  the  said  princip.il  moneys,  and  all 
and  every  other  sum  and  sums  of  money,  should  become 
vested  or  transmissible  as  thereinbefore  mentioned,ar  in 
case  there  shonld  be  only  one  such  child,  then  upon  trust 
that  the  trustees  shonld  stand  possessed  of  the  whole  of 
the  said  principal  moneys  andall  and  every  other  snm  and 
sums  of  money  as  thereinbefore  mentioned,  and  all  the 
interest,  dividends  and  increase  thereof,  for  the  benefit 
of  such  one  surviving  or  only  child,  to  become  a  vested 
and  transmissible  interest  in  snch  surviving  or  only 
child  on  bis  attaining  the  age  of  twenty-one  years, 
being  a  son,  or  day  of  marriage,  being  a  daughter, 
which  should  first  happen  after  the  decease  of  both  of 
them,  the  said  U.  M.  Graves  and  L.  S.  Larkins."  There 
was  an  nltimate  trust  in  favour  of  tho  next  of  kin  of 
the  survivor  of  both  parents. 

Louisa  Scton  Graves,  the  wife,  died  in  1836,  leaving 
two  children  of  the  maniage  surviving,  John  Henry 
Graves  and  the  deft.  Louisa  Catherine  Graves. 

In  1841  H.  M.  Graves,  the  husband,  married  hi* 
second  wife,  the  deft.  Sarah  Catherine  Graves. 

On  the  8tb  July  1857  John  RenirOraves,  the  son, 
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died   intestate  at  Lucknoir,  and  on  tbo  26th  April 
1861  H.  M.  Graves  the  father  died. 

The  bill  was  filed  by  the  anrviving  traitees  and 
obligees  of  the  bond  against  the  adminiBtrator  of  U. 
}I.  Urarcs  and  his  daughter  and  widow,  for  adminis- 
tration, and  questions  noir  arose  between  the  ad- 
ministratrix Mrs.  Graras  and  Miss  Graves.  The 
administrator  contended  that  nothing  was  now  pay- 
able under  the  bond.  Mrs.  Graves  alleged  lliat  there 
were  three  other  children  of  the  first  marriage  who 
died  in  infancy,  and  claimed  that  tlio  estate  of  her 
lato  husband,  as  next  of  kin  of  his  four  deceased 
children,  was  entitled  to  four-fifths  of  the  trust-fund. 
Miss  Graves,  on  the  other  baud,  claimed  the  whole 
fund. 

At  th«  hearing  it  was  finally  admitted  that  there 
were  only  three  children  of  the  first  marriage,  one  of 
wliem,  Harry  Percy  Graves,  was  born  on  the  9th  Feb. 
1835,  and  died  in  1836,  in  tlie  lifetime  of  his  mother. 
Malint,  Q.  C.  and  Btdicell,  for  the  pits.,  claimed  to 
be  entitled  to  the  82,000  sicca  mpses  upon  the  bond, 
together  with  interest  to  be  calculated  from  the  death 
of  the  intestate  in  April  1861. 

Satck,  for  W.  F.  Larkins,  the  administrator,  observed 
that  the  Statute  of  Limitations  barred  the  legal 
remedy  on  the  bond,  and  submitted  that  the  proper 
construction  of  the  settlement  was,  that  tlie  two 
children  who  attained  twenty- one  took  vested  interests. 
The  consequence  of  this  would  be  that  the  administrator 
would  be  entitled  to  one  moiety  of  the  trust-funds  as 
lepresenting  John  Henry  Graves.    He  cited 

Torres  v.  Franco,  1  B.  &  M.  649  i 

Botchkln  i.  Humfrey,  2  Madd.  65  ; 

Farrer  v.  Barker,  9  Hare,  737  ; 

Sicalloio  V.  Binru,  1  Kay  &  J.  417  ;  and 

Joj>p  V.  Wood,  28  Beav.  53  ;  2  L.  T.  Bcp.  N.  S. 
451. 
Bacon,  Q.  C.  and  Martiiieau,  for  the  widow  Mrs. 
Graves,  argned  that  the  settlement  was  framed  for  the 
benefit  of  all  the  children  of  the  marriage,  and  hence 
that  two-thirds  of  the  fnnd  became  the  property  of 
the  next  of  kin  of  the  father.     They  referred  to 

Bailief.  Jackton,  1  Sm.  &  Giff.  175. 
Oreeae,  Q.  C.  and  Joseph  Chltly,  for  Miss  Graves, 
argued  that  in  equity  the  bond  and  the  settlement  con- 
stituted one  transaction ;  and  that  the  sum  secured  by 
the  bond  was  still  raiseable  as  a  specialty  debt 
against  the  obligor's  estate.  (On  this  point  they  were 
stopped  by  the  Court.)  On  the  construction  of  the 
settlement  they  submitted  that  there  was  no  provision 
for  the  case  of  a  child  who  did  not  attain  the  age  of 
twenty-one,  or  marry  and  snrvive  both  parents.  Miss 
Graves  was  the  only  child  who  had  survived  both 
parents,  and  as  the  gift  over  was  only  meant  to 
operate  in  case  of  all  the  children  dying  in  the  life- 
time of  their  parents,  she  was  entitled  to  the  whole 
fnad.    They  cited 

Eowgrave  v.  Carder,  3  V.  &  B.  85. 
The  Vicii-Chancbli,ob. — I  think  the  clause  of 
accruer  is  too  strongly  expressed  to  justify  me  in 
saying  that  the  child  whoattained  the  age  of  twenty-one, 
and  died  in  the  lifetime  of  his  father,  took  nothing, 
In  the  cases  of  Perfect  v.  f^d  Curzon,  5  Madd.  442, 
and  IVoodcoch  v.  The  Duke  of  Dorset,  S  Bro.  C.  C. 
669  ;  s.  c.  3  V.  &  B.  82  (n.),  the  questions  which 
have  arisen  in  this  ease  were  very  much  discussed.  In 
Perfect  v.  Lord  Curzon,  at  p.  444,  Sir  John  Leach, 
in  delivering  judgment,  said,  that  "  the  settlement  in 
that  case  was  to  be  tried  by  the  rule  which  was 
stated  by  Sir  W.  Grant  in  the  case  of  Eowgrave  v. 
Cartier,  and  if  that  settlement  clearly  and  unequivo- 
cally throughout  all  its  provisions  made  the  right  of 
a  child  to,  depend  upon  its  surviving  both  its  parents, 
then  a  court  of  equity  had  no  authority  to  control 
that  disposition;  but  if  the  settlement  were  in  any  of 
its  provisions  ambigaotuly  expressed,  so  u  to  leave  it 


in  any  degree  uncertain  whether  it  was  intended  that 
the  right  of  a  child  should  depend  opoii  the  event  of 
its  surviving  both  its  parenta,  then  the  court  v*t 
hound  by  authority  to  declare,  upon  what  might  lie 
called  the  presumed  intention  in  instruments  of  lk.it 
nature,  that  the  interest  of  a  child,  though  not  to  tal^e 
elTect  in  possessien  until  after  the  death  of  In-ih 
parents,  did,  upon  the  limitations  of  that  acttUinrnt 
rest  in  sons  at  tnenty-one,  and  in  daughters  .it 
tvrenty-one  or  marriage."  It  was  also  said  that,  '-in 
settlements  of  that  description  there  were  two  »ls 
of  clauses  to  he  considered ;  the  clauses  of  gift  to  tlie 
children,  and  the  clanses  of  gift  over  to  others  ni-on 
failure  of  children,  and  that  the  authorities  n  quired 
tliat  both  sets  of  clauses  should  be  clearly  and  nnani- 
bignonsly  expressed."  The  first  gift  over  in  PerfrH 
V.  Lord  Curxon  was,  "in  case  the  wife  shoold 
happen  to  die  in  the  lifetime  of  the  husband,  and 
there  should  be  no  issue  of  the  marriage  living 
at  her  death,  or  in  case  all  and  every  such  chiki 
or  children  should  happen  to  die  after  the  husband 
and  wife,  and  after  the  survivor  of  them,  and  (>efore 
the  fund  should  vest  in  him,  her,  or  them  respectively 
as  aforesaid,  then  upon  trust  over,"  &c.  In  that  c  isc 
there  was  a  son  and  a  daughter.  The  daughter  atuined 
the  age  of  twenty- one,  and  married  and  died  leaving 
issue  before  tlio  death  of  the  survivor  of  the  parenta, 
and  the  question  arose,  whether  such  daughter  took  a 
vested  interest  in  a  moiety  of  the  fund  7  The  learned 
judge,  at  p.  445,  said:  "In  this  settlement  the 
clauses  of  gift  to  the  children  are  dearly  and  on- 
ambiguously  expressed.  There  is  clearly  no  direct  gift 
to  any  child  who  is  not  living  at  the  death  of  the 
survivor  of  the  parents.  If  it  were  equally  clearly  and 
unambii;uously  expressed  that  the  gifts  over  were  to 
take  effect  in  every  event,  unless  some  child  sun-!re>l 
both  parents,  there  would  le  no  ground  for  acting  upon 
any  presumed  intention  in  favour  of  the  children.  Mid 
the  clear  expressed  intention  must  prevail."  Ami,  at 
p.  447,  the  learned  judge  thus  concluded ;  "  Upon 
the  whole,  therefore,  although  in  the  clauses  of  gift  to 
the  children  there  is  clearly  no  direct  gift  to  any  child 
who  does  not  survive  both  parents,  yet,  in  the  daosc* 
of  gift  over  upon  failure  of  the  children,  it  is,  to  say 
the  least  of  it,  not  clearly  and  unambiguously  expressed 
that  the  gifts  over  are  to  take  effect  in  every  event 
unless  some  child  should  survive  both  parenta."  It 
was  held  by  the  court  that  the  child  who  attained  the 
age  of  twenty-one,  and  died  before  the  parents,  took  « 
vested  interest.  Kow,  in  the  present  case,  altboueii 
the  recital  of  the  intention  to  provide  for  all  tb« 
children  of  the  marriage  goes  to  sanction  a  oonstmctioa 
of  a  right  in  the  child  who  died  un^er  twenty-one,  yet 
these  general  words  of  intention  to  provide  for  all  the 
children  of  the  marriage  in  the  event  of  death  under 
twenty-one  are  controlled  by  the  perfectly  clear  and  un- 
ambiguous words  in  the  accruer  clause,  and  I  do  not  fc«l 
myself  at  liberty  to  say  that  the  accruer  clause  shall  have 
no  effect  in  favour  of  those  children  who  attained  iba 
age  of  twenty-one.  The  result  will  be  that  the  coart 
does  violence  to  the  language  of  the  settlement  in 
favonr  of  the  child  who  attained  the  age  of  twenty- 
one  and  died  in  the  lifetime  of  bis  snrviving  parent, 
but  docs  not  do  so  in  the  case  of  the  child  who  died 
under  twenty-one  in  the  lifetime  of  that  parent.  At 
to  the  clause  of  survivorship,  that  is  not  so  deariy  ex- 
pressed—indeed, there  is  much  ambiguity  in  ttie  lan- 
guage of  the  settlement  generally.  The  declaration 
will  be,  that  the  trusts  of  the  settlement  most  be  car- 
ried into  effect,  and  that  the  funds  in  the  settlement 
are  divisible  in  moieties— one  moiety  belonging  to  the 
legal  personal  representative  of  the  child  who  attained 
the  age  of  twenty- one  and  died  in  the  lifetime  of  bit 
father,  and  the  other  to  the  deft.  Catherine  Louisa 
Graves,  the  surviving  daughter.  There  matt  b*  tbt 
ordinary  administration  decree,  and  «  declaration  tint 
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tbe  pita.,  as  the  sarriving  trustees,  are  entitled  to 
prore  «s  specialty  craditors  nnder  the  bond  against 
the  intestate's  estate  for  the  money  dne  thereon ;  and 
also  that  Mrs.  Graves  is  entitled  to  prore  for  a  snm  of 
1 500A  belonging  to  her ;  ic  appearing  to  the  satisfac- 
tion of  the  caurt  that  the  sum  iras  receired  bj  her 
husband  under  an  obligation  to  settle  it  for  the  beneBt 
of  bis  widoir. 

Solicitors:  for  the  pit,  Tanqaerajf-Willaume  and 
naaUmrg ;  for  the  defts.,  /.  H.  and  U.  R,  Henderson; 
MaUhtat  and  GruUiam, 


Dec.  5  and  8. 
Carbw  v.  Cooper. 
AulgnmetU  of  mititaiy  pemion — JlaXf-pay — /ndtsn 
aiuj   Queen's  servica—47  Geo.  3,   sew.  3,  c  25, 
s.  4. 

An  officer  in  lie  East  India  CotnpangU  eervice became, 
in  the  gear    185G,  tmdtr   the   Act   of  Irane/er 
of  that  gear,  an  officer  in  the  Queen't  lervice.    In 
1 862  he  retired  on  coloneti  pag,  and  obtained  a 
commistion,  ieeuedfrom  the  Ilorte  Guards,  beitowing 
on  him  the  rank  of  colonel,  from  SIX  Itee.  1861. 
Be  alto  had  a  pemion  of  450/.  a-yeor,  amd  an  an- 
nuity of  200JI,  payable  under  a  general  order  of  the 
Secretary  of  Slate  for  IntUa.    In  the  course  of  the 
tame  year  he  atiigned  the  pention  and  annuity,  at 
tecuriiiei  for  a  debt,  with  power  of  attorney  i 
Beld,  that  the   above  pension  and  eammly  were  not 
within  theprovitiont  of  the  47  Geo.  3,  ten.  2,  c.  25, 
t.A,  and  that  the  aisignment  wat  not  void,  either 
under  that  itattUe,  or  on  grounds  of  public  policy. 
The  deft,  in  this  suit,  Colonel  Charles  Cooper,  haring 
been  formerly  a  major  in  the  East  India  Compaay'a 
aerrice,  became  an  officer  in  the  Queen's  serTice  under 
the  Transfer  Act  of  1858,  the  20  &  21  Vict,  c  106. 

On  the  Slst  Dec.  1861,  he  retired  on  colonel's 
pay.  He  had  also  a  pension  of  4502.  per  annnm 
(less  40/.  deducted  for  the  military  fund),  together 
with  an  annuity  of  200/.  per  annnm,  payable  under  an 
order  maje  by  the  Secretary  of  State  for  India  in 
council,  published  in  the  Gazette  for  the  12th  Aug. 
1857.  This  order  directed  that  annuities,  at  the  rates 
therein  mentioned,  be  offered  to  lientenant-colonels  and 
majors,  as  they  stood  regimentally  in  the  ciralry  and 
infaotiy  of  the  three  presidencies,  in  addition  to  the 
pensions  to  which  they  might  be  entitled  under  the  regu- 
lations of  the  service. 

The  commission  granted  to  the  deft.,  and  which 
was  signed  pursuant  to  the  25  Vict,  c  4,  intituled 
"  An  Act  to  enable  Her  Majesty  to  issue  commissions," 
&c,  was  thns  worded : — 

"  Victoria,  by  the  grace  of  God,  &e.  To  our  trusty 
and  well-beloTed  Charles  Cooper,  Esq.,  greeting.  We, 
reposing  especial  trust  in  your  loyalty,  &c.,  do,  by 
these  presents,  constitute  and  appoint  you  to  have  the 
honorary  rank  of  colonel  in  our  army  from  the  Slst 
Deo.  1861,  and  we  do  hereby  give  and  grant  you  fnll 
power  and  authority  to  command  and  take  your  rank 
accordingly,''  &«.  Giren  at  our  court  at  St.  James's, 
&e.,  this  8th  June  1862." 

On  the  80th  April  1862  Colonel  Cooper,  being 
indebted  to  Miyor  Whalley  Master  in  a  sum  of 
2856/.  8*.  id.  (consisting  of  2813/1  lOs.  id.  for 
which  judgment  had  been  recovered  in  an  action  and 
oosts),  assigned  to  Major  Master  the  annual  sum  of 
100/._,  part  of  the  said  pension  of  450/.  (less  40/.)  and 
annuity  of  200/.,  for  a  period  of  eleven  years,  if  the 
■ssigaor  should  so  long  live,  together  with  a  power  of 
attorney  to  Major  Master,  in  the  name  of  Colonel 
Cooper,  to  demand,  sne  for  and  give  receipts  and  dis- 
charges for  the  said  annual  aom  of  100/.  in  quarterly 
payments. 


Notice  of  this  assignment  was,  on  the  28lh  Hay 
1862,  served  by  Colonel  Cooper's  solicitors  on  the 
Secretary  of  State  for  India,  and  in  reply  to  the  said 
notice  they  received  the  following  letter  :— 

"  India-office,  S.W.,  17th  June  1862. 

"  Gentlemen, — I  am  directed  by  the  Secretary  of 
State  for  India  in  council  to  acquaint  yon,  with  refer- 
ence  to  the  notice  of  assignment  by  Colonel  C.  Cooper 
of  a  portion  of  bis  pension  to  Major  Whalley  Master, 
lodged  by  yon  at  this  office,  that  assignments  of 
military  pensions  are  not  recognised  by  this  depait- 
ment,  but  that  these  pensions  are  paid  either  to  tbe 
officers  to  whom  they  were  granted,  or  to  their  duly 
constituted  attorneys. 

"  I  am,  Gentlemen,  yonr  obedient  servant, 
"  J.  Cosmo  Mklvii.u" 

On  the  1 2th  Oct.  1862  Major  Whalley  Master  died, 
leaving  the  pit.  his  executor. 

Default  was  mads  in  payment  of  the  instalment  of 
m  due  in  Feb.  1863,  and  the  pit.  filed  this  bill  for 
tbe  purpose  of  enforcing  bis  security. 

Tbe  deft  had  since,  on  the  1 8th  July  Isst,  been  ad- 
judicated a  bankrupt,  and  the  official  assignee,  H.  H. 
Cannan,  was  made  a  deft  No  creditors'  assignee  had 
been  appointed.  On  the  15lh  Oct  he  obtained  his 
discharge. 

The  pit.  bad  obtained  an  injunction  to  restrain  Col. 
Cooper  from  receiving  tbe  pension  of  iSOl  and  an- 
unity  of  200/.  or  any  part  thereof. 

Roxburgh  now  moved,  in  behalf  ef  tbe  deO.  Col. 
Cooper,  to  dissolve  tbe  injunction.  In  support  of  the 
motion  it  was  argued  that  the  assignment  came  within 
tbe  provisions  of  the  47  Geo.  3,  sees.  2,  c  2.5,  s.  4 
(which  was  in  the  same  terms  as  sect  7  of  the  46 
Geo,  3,  e.  59),  and  was  therefore  absolutely  null  and 
void  to  all  intents  and  purposes.  Colonel  Cooper, 
before  be  retired  from  the  service,  had  been  made  an 
officer  of  Her  Majesty's  army  by  the  Act  of  Parliament, 
and  his  retiring  commission  expressly  stated  bim  to  be 
an  officer  in  the  Queen's  service.  This  case  was 
governed  by  that  of  Lloyd  r.  Ckeetham,  3  Giff.  171 ; 
4  L.  T.  Rep.  N.  S.  576.  In  Beald  r.  Bag,  3  Giff. 
467 ;  5  L.  T.  Rep.  N.  S.  740,  where  the  assignment 
wss  upheld,  the  pension  had  been  granted,  not  by  the 
Queen,  but  by  tbe  East  India  Company,  before  lbs 
passing  of  the  Act  of  1848.     He  further  cited 

Gibson  r.   The  East  India  Company,  5  Bing. 

N.  C.  262; 
21  &  22  Vict  c.  106,  ss.  39,  43,  56,  68 ; 
24  &  25  Vict  c.  134,  s.  134. 

MaUnt,  Q.C.,  and  Bagihawe,  for  tbe  pits.,  wen  not 
called  upon. 

B.  Stevens  appeared  for  an  incumbrancer,  subject 
to  tbe  pit,  under  a  similar  instrument 

Tbe  VicB-CHANCELtAR. — Tho  two  sections  of 
the  Acts  of  Parliament  which  have  been  referred  to 
— tbe  7tb  section  of  the  46  Geo.  3,  c.  59,  and 
the  4th  section  of  the  47  Geo.  3,  o.  25 — are  per- 
emptory enactments  annulling  assignments  of  military 
pay  and  military  pensions,  upon  the  ground  of  pnblis- 
policy.  -So  highly  does  the  law  estimate  the  princi|-le 
of  public  policy  upon  which  these  sections  proceed, 
that  even  at  common  law  it  has  been,  I  think,  decided 
CFlarly  r.  Odbun,  8  T.  R.  681 ;  and  UdderdaU  v.  The 
Duke  of  Montrose,  4  T.  R.  248)  that  independently 
of  these  enactments  an  assignment  of  the  half-pay  of 
a  military  officer  is  invalid,  and  can  confer  no  right 
whatever  npon  the  asngnee.  That  has  been  decided  on 
grounds  of  public  policy,  the  payment  being  made  to  re- 
tain the  services  of  a  person  who  has  been  in  tbe  em- 
ployment of  the  Government,  but  who  has  ceased 
to  be  actively  employed  in  that  service.  If  I  had  dia- 
covered  any  ground  for  importing  these  enactments  or 
for  carrying  this  principle  of  law  so  far  as  to  reach 
asaignments  of  all  pensions  and  pay,  including  tb« 
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peniion  and  paf  novr  in  question,  I  shonld  certainly 
li»ve  hesitated  rer;  long  before  I  did  anything  to  sanc- 
tion the  validity  of  any  assignment  of  the  pay  or 
pension  of  any  officer  in  the  service  of  the  Crown,  Bat 
the  question  here  is,  whether  or  not  the  pay  and 
pension,  which  the  deft.  Col.  Cooper  claims,  are 
pay  and  pension  of  the  kind  to  which  these  enact- 
ments apply  ;  and  after  the  best  consideration  that 
I  can  give  to  the  matter,  and  which  the  able  argn- 
ment  of  Mr.  Roxburgh  has  made  very  clear,  I  am 
of  opinion  that  they  are  not  within  these  enactments. 
The  pay  and  pension  in  question  proceed  not  from  a 
grant  of  the  Crown,  or  of  money  to  be  paid  through 
the  office  of  the  Pnyraaater-General,  or  of  anything 
which  is  inclnJed  in  the  army  estimates,  or  which  is 
under  the  control  of  Parliament  in  that  shape,  bnt 
from  funds  of  nn  entirely  different  character.  By 
the  General  East  India  Act  of  1858,  all  the  rerennes 
and  property  of  the  East  India  Company  were 
talccn  out  of  the  control  of  that  company,  and 
were  placed,  not  upon  the  same  footing  as  the 
revenues  of  England,  but  npon  an  entirely  different 
fooling.  That  Act  of  Parliament,  sect.  39,  enacts 
that  they  are  to  be  vested  in  Her  Majesty,  not  for  the 
purposes  of  the  general  government  of  this  country, 
bnt  to  he  disposed  of,  subject  to  the  provisions  of  the 
Act,  for  the  purposes  of  the  government  of  Indld. 
That  is  the  special  purpose  of  this  enactment,  and  tliis 
39th  section  of  the  Act  of  1858  is  fallowed  by  a  series 
of  enactments,  commencing  with  the  41st  and 
ending  with  the  55th,  all  of  which  relate  to  the 
revenues  of  India.  So  far  from  the  fnnds  out  of 
which  this  pension  is  granted,  and  all  the  funds  which 
are  under  the  control  of  the  Indian  council  for  the 
purposes  of  the  government  of  India,  being  regulated 
by  Parliament,  the  parliamentary  control  is  only  pre- 
served by  the  53rd  section,  which  requires  that  the 
Gdvernment  of  India  shall  lay  before  Parliament  in 
every  session  an  account  of  the  way  in  which  they 
have  employed  their  revenues  for  the  purposes  of  the 
government  of  India.  Now  it  is  perfectly  plain  that 
the  statutes  of  the  46  Geo.  3,  c  59,  and  the  47  Geo. 
3,  c  25,  do  not  apply  in  any  degree  to  pay  or  pensions 
granted  by  the  Government  ot  India,  or  to  pay  or 
pensions  granted  to  any  military  person,  whose 
conduct  is  regulated  by  the  Government  of  India, 
or  who  is  employed  in  services  in  India  for  the 
purposes  of  the  Indian  government.  It  is  very 
true,  and  Mr.  Roxburgh  was  justified  in  saying, 
thxt  the  Act  of  1858  was  passed  fur  purposes  entirely 
dillereut  from  &nancial  purposes ;  that  it  was  passed  to 
preserve  a  direct  control  in  the  Crown  over  the  ofScers 
employed  in  the  army  of  India,  and  to  regulate  the  dis- 
cipline of  the  Indian  army  under  the  power  of  the 
Crown,  OS  a  superintending  power,  instead  of  under 
the  East  ludia  Company  as  a  superintending  power  ; 
that  is  to  say,  the  Act  makes  every  officer  in  the  In- 
dian army  hold  his  commission  from  the  Queen.  But 
those  officers  of  the  Indian  army  who  bold  their  com- 
missions from  the  Queen  as  this  gentleman  does,  as 
appears  from  the  commission,  are  not  paid  by  the 
Crown  in  the  sense  in  which  the  Britisli  army 
is  said  to  be  paid  by  the  Crown,  which  receives 
the  money  voted  by  ParliameDt  through  the  army  esti- 
mates. This  is  the  sort  of  pay,  and  these  are  the  sort  of 
pensions  which  are  alone  witliin  the  scope  and  under  the 
control  of  the  Acta  of  the  46  Geo.  3,  c  59,  and  the  47 
Geo.  3,  c.  25.  It  was  thought  necessary,  in  order  to 
cn'orce  that  principle  of  public  policy  to  which  I  have 
alluded,  that  Parliament  should  peremptorily  enact  the 
nullity  of  all  assignments  of  the  half- pay  and  pensions 
of  officers  who  were  in  the  service  of  the  Crown,  as 
contemplated  by  those  two  Acta  of  Parliament.  It 
might  have  been  a  very  wise  thing  to  import  these 
enactmeuts  into  the  Act  for  the  reguUtion  of  the  In- 
diia  army  of  1858.    But  I  And  that  Parliament, 


although  speaking  in  1858  decidedly  u  to  that 
which  is  properly  the  British  army,  and  not  the  army 
of  Indis,  and  as  to  moneys  which  are  paid  nnder 
the  direct  control  and  by  the  direct  vote  ot  Par- 
liament, is  yet  silent  as  to  any  each  cnaetmeiits 
as  those  above  mentioned,  and  that  this  prindpls 
of  public  policy  is  not  embodied  in  an  expren 
enactment  I  can  only  consider,  therefore,  that  it  was 
not  thought  proper  or  necessary  for  very  wise  resMMS, 
to  apply  these  enactments  to  officer*  who  derive  their 
pay  and  pensions  from  the  revenues  of  the  Govemnwot 
of  India,  and  who  are  not,  like  the  British  Army,  paid 
through  Miemedium  of  the  Paymaster-General.  Therrfore 
I  cannot  see  that  the  Eut  India  Act  of  1858,  or  the 
circumstance  of  this  gentleman's  commiuion  being 
granted  by  the  authorities  at  the  Horse  Guards  and 
signed  on  behalf  of  the  Queen,  and  not  by  the  East 
Indian  authorities,  in  the  least  degree  aSecU  the  qtm- 
tion  of  the  assignment  by  him  of  his  pensioa  aad 
annuity,  which  must  be  decided  npon  by  a  considera- 
tion as  to  the  funds  out  of  which  they  come,  and  of 
what  Parliament  has  said  as  to  imposing  fetteia  upon 
the  alienation  of  any  pension  and  annuity  so  recti  red. 
I  observe  in  the  bill  there  is  a  letter  signed  by  Ur. 
Cosmo  Melvill,  tnd  it  states  that  these  pennons 
are  granted  by  the  India-office,  and  that  they  are  paid 
to  the  officers  to  whom  they  ore  granted,  or  to  Ibctr 
duly  constituted  attorneys.  I  find  no  warrant  for 
saying  that  an  instrument  which  contains  suck  a  power 
of  attorney  is  null  and  void  under  tlie  operation  of  those 
two  sectionj  of  the  two  Acts  of  Geo.  3.  Mr.  Melvill 
has,  moreover,  deposed  that  it  is  mentioned  in  the 
order  905  of  1861,  that  these  payments  are  in  respect 
of  these  two  items,  "  retired  pay  25*.  per  diem,  and 
special  annuity  of  200f."  Now  the  expresaum 
"special  annuity"  is  not  to  bo  found  in  the  Acts  of 
46  &  47  Geo.  3,  which  have  been  referred  to.  This  is 
only  a  small  circumstance,  but  it  shows  that  the 
pension  and  annuity  now  in  qnestion  are  not  regulated 
by  the  46  &  47  Geo.  3,  and  do  not  proceed  from  soch 
a  sonrcs  as  to  be  within  the  operation  of  those  two 
Acts  of  Parliament.  I  cannot  therefore  disolre  tkii 
injunction,  and  I  must  refuse  the  motion. 

MaUni,  Q.C.  asked  that  the  motion  might  bi 
dismissed  with  costs. 

The  ViCE-Ci(AKCKi,u>R  reTosed,  and  ordered  tbe 
costs  to  be  costs  in  the  cause. 

Bacon,  Q.C,  for  the  official  assignee,  asked  for  liis 
costs.  Mr.  Cannaa  had  not  been  present  at  tbe 
hearing  of  the  original  motion  on  the  5lb ;  bnt  tb« 
court  had  required  him  to  appear  on  the  pmcot 
occasion.  Since  the  filing  of  the  original  bill,  Cokoet 
Cooper  had  been  adjudicated  a  bankrupt.  No 
creditors'  assignee  had  been  appointed,  and  tbe  dnty  of 
making  up  and  sending  round  the  acoonnia  hod 
devolved  npon  the  official  assignee.  He  was  a  poUie 
officer  before  tbe  court  with  no  claim,  and  baring  n* 
interest  in  the  matter. 

The  Vice-Chancellob,  after  referring  to  tbe 
134th  section  of  the  B.  A.  1861,  said,  it  was  tbe 
duly  of  the  official  assignee  to  have  called  tbe  attaatioa 
of  the  commissioner  to  that  ensetment. 

Bacon,  Q.C. — The  offioal  assignee  did  ao,  and  tb« 
commissioner  declined  to  make  any  snch  order  as 
pointed  ont  by  the  134tb  section.  The  effioial  aasigBee 
bad  done  his  utmost  to  let  every  creditor  know  what 
the  assets  of  the  bankrupt  were. 

The  Vice-Chancellob. — I  can  discover  do  traos 
in  tbe  proceedings  of  tbe  official  assignee  having  ealkd 
the  attention  of  the  commissioner  to  the  sectian.  I 
think  he  might  have  done  more  than  he  has  done. 
When  I  find  that  there  baa  been  more  vigour  and 
diligence  used  in  getting  in  the  assets  than  Ibet*  bas 
been  in  this  case,  tben  I  will  give  oasts ;  but  in  this 
instance  I  cannot  allow  the  official  assignee  bis  eosts^ 

Solicitors,  Pilgrim  and  Philip;  Hmd  uiiPaUiie»- 
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Thundag,  Dec  23. 
Bbix  v.  Bblu 

CreditorU  nut — Diath  of  pU.—Suppkmtntal  ilat»- 
maU—Praetke—\5  f  16  Vict.  e.  86,  i.  53. 

When  tha  pit.  in  a  ertditor'$  tuit  died  ptadmg  Ae 
proeeedmgt,  on  a  supptetnental  itatement  to  tie 
original  bill,  tie  Court  made  an  order  in  favour 
of  other  creditors  whose  debts  had  been  allowed 
by  the  chief  clerk,  aUhotigh  the  eertifieate  had  not 
set  been  made  out. 

Loires  v.  Lowes,  3  De  G.  M.  &  Ot.  784,  followed. 

The  original  bill  in  thii  unse  wu  filed  on  tbe 
27th  April  1859  by  John  Gillam  Bell  the  elder, 
the  pit,  on  behalf  of  himself  and  all  other  the  on- 
satisfied  creditors  of  the  said  John  Gillam  Bell  the 
joonger,  who  shoold  come  in  and  contribute  to  tbe 
expenses  of  the  snit  against  Ana  RadcljrSe  Bell  (tbe 
deft.),  the  sole  trusteo  and  executrix  of  the  will  of  tbe 
said  J.  G.  Bell  the  younger.  The  bill  {inter  alia) 
alleged  that  the  testator  was,  at  tbe  time  of  his 
decease  on  tbe  14th  March  1859,  indebted  to  tbe  pit. 
in  tbe  sam  of  1408/.  9«.  Gd,,  and  it  prayed  for  tbe 
proper  administration  of  his  estate  under  the  direction 
of  tbe  court.  On  tbe  7th  May  1859  an  administration 
decree  was  made ;  and  the  usual  advertisements  calling 
npou  the  creditors  to  come  in  and  prore  their  debts 
had  been  issued,  and  aereral  debts  bad  been  since 
prored. 

In  the  month  of  Aug.  1863  the  pit  died, 
and  bis  executors  bad  taken  no  steps  since  bis 
death  to  revive  tbe  suit  The  accounts  and  in- 
quiries directed  by  the  decree  were  now  being 
taken  and  made  in  the  chambers  of  his  Honour, 
but  the  chief  clerk's  general  certificate  had  not 
been  made  ont  John  Tbnrlbum,  Edward  Bell, 
sen.,  and  five  other  creditors  of  John  Gillam  Bell 
the  younger,  whose  debts  had  been  allowed,  were 
desirous  that  tbe  proceedings  in  the  canse  shonld 
be  carried  on  in  their  or  one  of  their  names,  a.id  had 
ugned  an  authority  for  that  purpose. 

A  snpplementil  statement  to  the  original  bill  was 
made  by  the  before-named  and  other  creditors,  setting 
forth  the  foregoing  and  other  facts;  and  the  court 
was  now  moved  that  the  usual  supplemental  order 
might  be  made  to  revive  tbe  proceedings  in  this  cause, 
and  for  making  them,  tbe  said  creditors,  or  one  of 
tbem,  tbe  pit  in  tbe  place  of  the  said  John  Gillam 
Bell  the  elder  (deceased),  and  that  tha  said  creditors  or 
one  of  thom,  as  pit,  on  behalf  of  himself  and  all  other 
the  unsatisfied  creditors  of  John  Gillam  Bell  the 
younger,  who  had  proved  their  debts,  might  have  the 
full  benefit  of  the  said  decree  and  other  proceedings 
therein ;  or  otherwise  that  the  said  creditors  above 
named  might  have  liberty  to  carry  on  and  prosecute 
tlie  proceedings  in  this  canse  in  the  place  of  the  said 
John  Gillam  Bell  the  elder  (deceased). 

Ifictem,  in  support  of  the  motion,  argued  that  it  was 
unnecessary  to  give  notice  of  the  motion  to  the  execu- 
tors of  the  late  pit ;  that  tbe  course  that  had  been 
adopted  was  in  accordance  with  tbe  52nd  section  of 
the  15  &  16  Vict  e.  86  ;  and  that  the  creditors 
were,  upon  the  mere  allegation  of  the  facts  {ifartin  y. 
Hadlow,  9  Hare,  App.  52),  entitled  to  the  order  as 
prayed.  The  cases  of  Loaea  y.  Ixiaes,  2  De  G.  M.  & 
O.  784,  where  the  master's  report  bad  not  been  con- 
firmed, abd  Tuehtey  t.  Alltop,  7  Jur.  N.S.I  181, 
were  referred  to. 

Tbe  VicE-CRAKCELt.OR  said,  the  mode  of  proceeding 
in  the  present  case  had]  been  clumsy,  and  that  it 
would  have  been  better  to  have  filed  a  simple  supple- 
mental bill  All  tbe  creditors  of  the  pit  could  have  then 
come  in  and  obtained  payment  under  the  decree,  and 
tbe  merv  fact  of  the  pit  having  died  could  not  sub- 
■tantially  bav«  interfered  with  any  of  tbem,  except 


perliaps  as  to  the  costs  of  the  suit    He  would  make  an 
order  according  to  tbe  precedent  in  Lowes  y.  Lowei. 
Solicitors  for  the  pit.,  Kingsjord  and  Dorman. 


iTonday,Jan.  II. 

FOLBT  9.  MAILtABDBT. 

Practice — Service  en  deji.  out  of  the  Jurisdiction— 
2  nUL  4,  e.  33,  s.  I ;  4  f  i  Wttl.  4,  e.  83,  s.  3  ; 
15  #  16  Viet.  c.  86,  ra.  3,  5—Contol  Order  x., 
rule  7. 
A  person  named  at  deft,  to  a  tuit  having  been  tervtd, 
out  of  the  juritdiction,  with  a  copy  of  the  bill, 
moved  to  have  the  order  discharged ;  and  in  ivpport 
oflhe  motion,  filed  an  affidavit,  in  which  he  denied 
certain  aUrgaiiom  in  the  bill,  the  result  of  which  wat 
to  shoa  thai  service  might  properly  be  made  out  oj 
the  juritdiction,  under  the  ttatutei  of  fVill.  4  : 
Held,  that  he  wot  not  ot  liberty,  upon  a  mere  question 
of  procedure,  to  dispute  allegationt  toiicA  vent  to 
the  tubttantial  queitioni  in  (M  catna;  and  motion 
dismissed. 

Graham  ffaitingi  moved  on  behalf  of  tbe  deft,  in 
this  suit,  Maria  Anne  Maillardet,  widow,  that  an  order 
made  by  the  court  on  the  5th  Dec  last  might  be  dis- 
charged. The  order,  which  had  been  granted  on  the 
application  of  the  pit  William  Walter  Foley,  was  to 
the  effect  that  a  printed  copy  of  the  bill,  together  with 
a  copy  of  the  interrogatories,  might  be  served  upon  the 
deft,  at  Crail  or  elsewhere  in  Scotland. 
■  The  suit  was  for  an  acconnt  of  what  was  dne  and 
owing  to  tbe  pit  for  principal  and  interest  on  a  legsry 
to  which  he  became  entitled  under  the  will  of  Mrs. 
Eliza  Foley,  who  died  at  Calcutta  on  the  18th  Feb. 
1844,  and  that  the  personal  estate  of  the  testatrix 
might  be  administered  by  tbe  court ;  and  also  that  the 
payment  of  the  aaid  legacy  might  be  held  chargeable 
on  the  estate  of  John  William  Maillardet,  who  died  at 
Crail,  in  Fifeshire.on  the  19th  Deo.  1863. 

la  Aug.  1 856  letters  of  administration  of  the  per- 
sonal estate  of  Eliza  Foley  had  been  granted  to  lbs 
deft  when  resident  with  her  husband  in  India.  In  I860 
Mr.  and  Mrs.  Maillardet  returned  to  England,  and 
shortly  afterwards  went  to  reade  in  Sc^and,  where 
ihey  permanently  took  up  their  abode. 

The  deft,  was  the  legal  personal  representative,  in 
England  as  well  as  in  Scotland,  of  her  husband  John 
William  Maillardet,  and  the  bill  alleged  that  assets  of 
Eliza  Foley  to  a  large  amount  had  from  time  to  time 
been  received  by  the  husband  of  tbe  deft.,  conjointly 
with  herself ;  also  that "  the  deft,  hatb  in  her  possession 
or  under  her  control  divers  large  balances  or  sums  nf 
money,  and  also  divers  parliamentary  and  other  stocks 
or  funds,  and  also  divers  real  and  personal  securities 
belonging  to,  or  arising  from,  tbe  personal  estate  of  (he 
said  Kliza  Foley,  and  far  more  than  snfficieat  for  the 
satisfaction  of  the  claim  of  tbe  pit  in  the  suit,  and 
that  she  bad  in  her  possession  or  under  her  control 
assets  of  her  late  husband  to  a  large  amount" 

The  deposition  of  the  deft  was  (in  the  language  of 
the  second  of  the  below-mentioned  statutes)  to  tha 
efi°ect  that  at  tbe  time  of  the  institution  of  tbe  suit, 
she  bad  neither  "lands  nor  hereditaments,  nor  any 
charge,  lien,  judgment,  or  incumbrance  thereon,  or  any 
money  vested  in  any  Government  or  other  public 
stock,  or  public  shares  in  public  companies  or  concerns, 
or  concerning  the  dividends  or  produce  thereof,"  within 
tbe  provisions  of  tbe  Acts  of  2  Will.  4,  c.  33,  and  the 
4  &  5  Will.  4,  c.  82,  respectively ;  nor,  ta  the  best  of 
her  belief,  did  any  part  of  the  landed  estate  of  John 
Wm.  Maillardet  come  within  the  said  provisions. 

In  support  of  tbe  motion  it  was  argued  that  tbe 
case  did  not  come  within  the  provisions  of  tbe  statutes 
of  Will  4  ;  and  it  was  submitted  that  tbe  order  of  tbt 
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5tli  Dec.  ouglil  to  be  discharged  :  first,  becanse  the 
dofL's  domicil  was  not  within  the  jariadiction  of  the 
court ;  secondly,  because  tho  subject-matter  of  the  suit 
was  not  vithin  the  statutes ;  and,  thirdly,  because  no 
contract  had  been  entered  into  relating  to  the  snbject- 
inutter  of  the  suit  within  the  jurisdiction,  and  that  the 
court  had  not  the  power  to  act. 

The  caf*  of  Cookntt/  T.  Anderson,  31  Beav.  452; 
7  L.  T.  Kop.  N.  S.  491 ;  8.  c  on  appeal,  8  L.  T.  Itep. 
N.  S.  295,  was  referred  to. 

Prmdergnit,  for  the  pit.,  contended  that  the  court 
hid  jurisdiction  to  make  the  order,  because  the  subject- 
matter  of  the  suit  was  shown  by  tlie  allegation  to 
consist  of  parliamentary  funds  and  public  stocks,  and 
consequently  that  it  was  within  the  proTision  of  tho 
Acts  of  Will.  4.    Ue  cited 

Wiitmore    ▼.    Ryan,    4   Hare,   612    (and    see 

Blenkimopp  v.  Blentimopp,  2  Ph.  I)  ; 
The  Official  Manager  of  the  Natiottal  Association 
T.  Carslairs,  8  L.  T.  Rep.  N.  S.  717  j   b.c.  on 
appeal,  9  Jur.  K.  S.  955  ; 
Trncj/  T.  Smith ; 
Steele  T.  Stuart,  10  Jur.  N.S.  15. 

Hastings  in  reply. 

Tlie  \'icE-CiiANCBLix>R. — There  is  a  wide  dis- 
tinction between  the  question  which  relates  to  the 
jurisdiction  of  the  court  in  reference  to  matters  pro- 
perly within  its  oognisiince,  and  which  are  touched  by 
the  general  orders  of  the  court,  and  questions  which 
relate  merely  to  the  proper  service  of  the  orders  which 
are  made  in  the  progress  of  a  suit.  Wigram,  V.C, 
when  he  decided  the  case  of  [Vhitmort  v.  Ki/an,  seems 
to  hare  had  this  distinction  very  clearly  in  his  mind. 
On  (he  present  occasion,  all  the  court  has  to  consider 
is,  whether  or  not  the  order  of  the  5th  Dec.  for  scrrice 
of  the  bill  upon  the  deft,  out  of  the  jurisdiction,  was 
properly  made,  and  that  service  must  be  judged  of  by 
reference  to  the  law  of  the  court,  which,  by  its  General 
Order,  No.  10,  rule  7,  nnder  the  provisions  of  the  1 5 
&  16  Vict.  0.  86,  s.  3,  defines  the  case  in  which 
service  ont  of  (he  jurisdiction  shall  be  proper.  The 
court,  by  its  general  orders,  has  lequirod  certain 
formalities  to  b«  observed,  and  no  objection  is  taken 
by  the  deft,  on  the  ground  of  deficiency  in  any  of 
these  formalities.  Moreover,  the  law  of  the  court,  by 
its  general  orders,  so  far  as  it  relates  to  the  service  of  a 
copy  of  a  bill  out  of  the  jurisdiction,  is  lyid  down  in 
the  largest  and  most  comprehensive  trrms;  for  the 
words  of  the  order  are  "  in  any  suit,"  without  confining 
the  service  of  process  to  those  cases  which  are  defined 
by  the  Acts  of  2  Will.  4  and  the  4  &  5  Will.  4.  But 
it  is  not  necessary,  nor  do  I  intend,  in  tbe  present 
case,  to  decide  the  question  whether  or  not  the  general 
orders  of  the  court  authorise  service  in  any  case  other 
than  the  case  of  such  suits  as  are  within  tho  operation 
of  the  Acts  of  Will.  4.  Theie*is  an  allegation  in  the 
bill  to  the  eflect  that  this  case  is  within  the  Acts  of 
Will.  4 ;  and  what  is  now  proposed  is,  to  show  by  an 
affldarit  that  this  case  is  not  within  thoso  Acts.  But 
I  cannot  allow  a  deft,  to  come  forward  and  answer  by 
an  affidavit  such  allegations  as  are  contained  in  this 
bill,  where  the  question  is  one  merely  as  to  tbe  regu- 
larity of  tbe  service  of  an  order  nnder  the  process  of 
the  court,  and  under  the  general  orders  which  are  the 
law  of  the  court.  The  proceeding  has  been  mistaken, 
and  the  motion  must  be  refused  with  costs.  I  cannot 
dispose  of  tbe  motion  without  further  observing  that  it 
s  extremely  inconvenient  to  allow  a  deft,  to  come  here 
upon  acondiiional  appearance  for  the 'purpose  of  raising 
ft  controversy  as  to  the  truth  of  tho  allegations  of  fact, 
put  in  issue  by  the  bill,  and  I  think  such  motions  as 
tlie  present  ought  to  be  discouraged.  I  repeat  the 
observatiens  which  were  made  by  Wigram,  V.  C,  in 
Whitmore  v.  Kgan,  as  to  the  way  in  which  this  conrt 
should  support  its  own  orders. 

Solicitor  for  the  pit.,  W,  if,  Wtister, 


V.  C.  WOOD'S  COUHT. 

lieported  bj  W.  H.  IIf.mxet  and  Edwahd  Lloiv,  E«V1.> 

i3urristcr8-at-Law. 


Dee.  17  and  21. 

Steel  v.  Stuart. 

Pruclice — Extra-territorial  jarisdiclion— 2    Witt.  4, 

c.   33 ,  nnd  4  ^  5  WiU.  4.  c  82— C.  0.  cap.  7— 

Service  on  defts. 
The  power  of  a  judge  to  grant  leave  of  service  of 

proceedings  in  a  suit  on  defts.  out  nfthejurisdictian 

being  discretionary,  in  a  case  where  the  litigation 

teas  mainly  Scotch,  and  the  bill  did  not  content  as 

averment   that  the  subject-matter  of  tk*  tsul  ra 

within  the  jurisdiction  of  the  court: 
Held,  that  an  order  for  service  of  the  bill  0n  defts.  a 

Scotland  must  be  discharged. 

The  pit.  in  this  suit  was  a  soap  manafactnrrT, 
carrying  on  business  in  Liverpool  as  M.  Steel  and  Sub  ; 
tbe  defts.  Alexander  Stuart  and  Robert  Towns  wcrt 
merchants  and  agents  of  Sydney,  under  tba  firm  of 
R.  Towns  and  Co.,  and  the  defts.  Joseph  Gordoa 
Stuart  and  Thomas  Mitchell  Staig  wen  their  agents 
and  correspondents  at  Kirkcaldy,  in  Scotland ;  Joaeph 
Gordon  Stuart  and  the  deft.  James  Stnart,  onder  the 
firm  of  Messrs.  Stuart  Brothers,  carried  on  basiocas 
as  bankers  in  London,  and  were  the  agents  aad 
correapoadents  of  Messrs.  Staig  and  Smart,  of 
Kircaldy. 

The  pit.  carried  on  his  trade  in  soap  with  tbe 
firm  at  Sydney  in  tbe  following  course  of  bosioem. 
Goods  were  shipped  by  him,  consigned  to  B.  Towns 
and  Co.,  and  a  bill  of  lading  and  invoice  of  tbe  gocp<is 
sent  to  them,  with  instructions  to  sell  tbe  gooJa  for 
tbe  account  of  the  pit.,  and  to  remit  tbe  proceeds  al 
sale  to  him  through  Messrs.  Staig  and  Stuart.  Ueantiine 
the  pit.  used  to  advise  Messrs.  Staig  and  Stuart  of  tbi 
shipments  made  by  him  to  B.  Towns  and  Co.,  and  tt 
send  them  one  or  two  of  the  bills  of  lading  of  the 
set,  which  they  ordinarily  forwarded  to  R.  Towns  and 
Co.  The  pit.  or  Messrs.  Staig  anil  Stnart  used  then 
to  draw  (gainst  the  shipments,  and  these  drafts  wtm 
accepted  were  discounted  by  Messrs.  Staig  and  Stuart, 
and  the  proceeds  of  such  dtsoonnt  remitted  by  tfaca 
to  the  pit.  by  way  of  advance  on  the  shipments.  la 
this  course  of  business  three  parcels  of  aoap  wtrt 
shipped  by  the  pit.  to  R.  Towns  and  Co.  in  June, 
August  and  Oct.  1860  respectively,  in  respect  of 
which  advances  were  made  to  the  pit.  by  Staig  and 
Stu.irt  by  means  of  bills  drawn  by  tbem  and  aoceptcil 
by  tbe  pit.,  and  which  were  discounted  at  the  Unioa 
Bank  of  Kirkcaldy.  In  Feb.  1861,  Staig  and  Stnart 
suspended  payment,  and  the  pit.  seme  time  afterwards 
ascertained  that  R.  Towns  and  Co.  had,  by  the  direc- 
tion of  Staig  and  Stnart,  made  remittances  to  Uesars. 
Stuart  Brothers  of  certain  sums  in  respect  of  sales  by 
R.  Towns  and  Co.  of  some  of  tbe  soap  consigned  t^ 
them,  and  intended  to  make  further  remittance*  in  tbe 
same  course.  When,  however,  the  bilU  disooonted 
by  the  Union  Bank  became  due,  they  were  net 
met  by  Staig  and  Stuart,  and  the  pit.  was  there- 
upon threatened  with  actions  on  them  by  tbe 
bank;  on  tbo  other  hand,  Messrs.  Stnart  Bn>tiuT> 
claimed  to  retain  the  sums  remitted  to  them  by  K. 
Towns  and  Co.  to  cover  advances  made  by  tbem  to  Staig 
and  Stuart.  The  pit.,  by  his  bill,  charged  that  these  rs- 
mittances  were  made  by  R.  Towns  and  Co.  to  Stout 
Brothers  direct,  and  were  ear-marked,  before  and  whm 
the  same  came  to  their  hands,  as  made  speciSeally  ia 
respect  of  or  against  the  proceeds  of  sale  of  the  pit. 'a 
parcels  of  soap.  The  bill  also  charged  that  sev<r.J 
sums,  smountmg  to  more  than  22,0001.,  had  been 
realised  by  the  ules  of  tbe  soap;  there  was,  however, 
no  express  averment  that  these  sums  had  ooen  into  or 
were  in  the  bands  of  Messrs.  Stnart  Untben. 
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Tlie  pit.  prajed  a  declaration  tliat  tbe  proceeds  of 
tbese  salea  bad  been  appiopriated  in  equitj  to  meet  tbe 
bilU  diaconnted,  and  for  an  account  of  all  sums  received 
br  any  of  the  dcfts.  to  tbe  use  of  the  pit.,  and  the 
proper  application  of  the  total  amoant  when  ascertained. 
An  order  bad  been  obtained  on  tbe  application  of  the 
pit.  to  allow  service  of  the  bill  knd  interrogatories  on 
the  defts.  Staig  and  Stuart  under  C.  0.  z.  7. 

IVAileliome  now  moved  on  their  behalf  to  discharge 
this  order,  on  lbs  ground  that  tbe  "  suits"  mentioned 
in  tbe  C.  0.  must  be  such  suits  as  would  come  within 
tbe  terms  of  2  WiU.  4,  c  39,  and  4  &  S  WUI.  4,  c.  82 : 
Coolcntg  r.  Anderton,  8  L.  T.  Rep.  N.  S.  295. 
Druce,   lor  tbe  pit.,   opposed  tbe  motion  on  the 
ground  that  the  suit  was  in  respect  of  moneja  which  the 
banking  firm  in  London  was  liable  to  pa;  to  the  pit., 
as  having  been  specially  appropriated  for  that  purpose 
by  R.  Towns  and  Co.     Cookneg  T.  Anderton  was  not 
in  point,  for  there  all  the  defls.  were  out  of  tbe  juris- 
diction, as  was  also  the  subject-matter  of  the  suit,  and 
the  pl(.'s  title  arose  onder  a  Scotch  deed.    He  referred 
to  WAiteKoutc  y.  Rym,  4  Hare,  612,  which  bad  not 
been  in  terms  overruled,  as  settling  tbe  practice.    Fur 
the  purpose  of  taking  tbe  accounts  it  was  necessary 
that  these  defts.  should  be  serrcd: 
Kirmm  v.  Daniel,  7  Uare  347; 
Mitford  on  Pleading,  ed.  15,  90. 
WhiteAome  replied. 

The  Vice-Chaucsllor  said,  that  since  tbe  case  of 
WhUmore  v.  Xj/m,  decided  before  Wigram,  V.  C,  in 
1846,  the  practice  of  this  court  appe-ired  to  have  been 
so  uniformly  settled,  that  he  did  not  feel  strong  enough 
to  upset  it.  In  1845  the  orders  relating  to  the  service 
on  parlies  out  of  the  jurisdiction  had  been  drawn  up 
by  the  judges  of  this  court,  under  tlie  powers  conferred 
on  Ibcm  by  the  3  &  4  Vict,  c  94,  anJ  bad  been,  in 
obedience  to  that  Act,  laid  before  both  Houses  of  Tar- 
liament,  and  the  tbirty-six  days  within  which  any 
objection  was  tu  be  taken  against  them  had  elapsed 
without  any  such  having  been  raised,  they  mu't  there- 
fore be  held  to  have  received  the  fullest  confirmation. 
When  iyhitmort  T.  lii/an  was  argued,  everything  was 
said  that  bad  been  adduced  in  tbe  recent  case  before 
tbe  L.  C.  {Coohteg  v.  Anderton),  and  yet  tie  V.  C. 
i;Hve  judgment  without  calling  for  a  reply,  thereby 
deciding  that  the  term  "suiU"  in  the  orders  of  the  cout  t 
was  not  to  be  restricted  to  such  suits  as  were  mentioned 
in  tbe  Acts  of  2  Wll  i4,  and  4  &  5  Will.  4.  The  C.  0. 
bad  merely,  in  this  resiicct,  fulloned  and  confirmed  the 
vrdera  of  1845.  Mow,  although  the  judgment  of  the 
L.  C.  in  had  proceeded  upon  grounds  which  were 
inconsistent  with  the  practice  of  the  court  as  cstablisbed 
by  Wkitmore  t.  Jlj/an,  yet  the  circumstances  of  the 
case  went  so  mnch  furlber  than  those  of  the  matter 
now  before  bim,  that  be  should  not  hare  felt  bound  tu 
apply  here  the  rule  there  laid  down,  especially  when  it 
was  at  variance  wi:b  so  long-established  a  pr.ictice. 
Still  the  power  given  to  this  court  by  tbe  C.  0.  z.  7 
waa  discretionary  in  the  judges,  and,  looking  at  that 
circumstance,  and  at  the  fact  that  the  litigation  arose 
from  dealing  with  a  Scotch  firm,  and  was  therefore 
mainly  Scotch  in  its  character,  and  as  there  was  no  ex- 
preaa  averment  in  tbe  bill  that  the  moneys,  the  subject- 
matter  of  tbe  suit,  were  within  tbe  jurisdiction,  be 
should  bold  that  tbe  present  order  must  be  discharged. 
Solicitors :  for  the  pit.,  R.  MarthaU,  agent  for 
//.  FortAaa  and  Goodman,  Liverpool;  for  the  other 
partiea,  Simiiion,  liohtrli  and  Simpton  ;  and  Wilde, 
Jleei,  Umnphrg  fpd  H'ilde. 


Common  ILato  (ffoutts. 


OOTJBT  OF  QTTSEN'S  BENCH. 

Beported  by  Jonz  Tuohi-mox  and  T.  W.  SACHDias,  £aqra., 
Barrliiters-at-iiaw. 

Tuudaf,  Jan.  12. 

KiMO  t>.  £ho(.and. 

Trover — landlord  and   tenant— Dittrtti—Trantfir 

o/properiji.  . 
The  right  of  pmpertji  M  goodi  distrained  for  rtnl 
remaint  in  the  tenant  until  tale,  and  the  lating  of 
tuch  goodi  to  himtey,  at  the  appraited  value,  in  dis- 
charge of  the  rent  tg  the  landlord,  it  not  tjuivakut 
to  a  laU. 
Goidt  belonging  to  A.  teere  attigned  bg  bill  of  tale 
to  the  deft.,  and  vitre  aflerward<  teited  bg  the  land- 
lord of  A .  for  rent  in  arrear ;  theg  were  appraited 
but  not  told,  and  were  taken  to  bg  the  landlord  at 
tlie  appraited  value,  in  discharge  of  hit  rent  and 
given  to  the  pit.  Being  ^ftenaardt  teited  bg  the 
deft,  under  hit  bill  of  tale,  tike  pit.  brought  an  action 
of  trover  for  them : 
Held,  that  tke  landlord  had  acquired  no  propertg  in 
them,  and  conitquenllg  could  tranimit  n*n«  to  the 
pit. 

This  was  an  action  of  trover  to  recover  certain 
household  furniture,  and  at  tbe  trial  a  verdict  was 
returned  for  tbe  pit.,  subject  to  leave  reserved  to  mors 
to  enter  a  nonsuit. 

It  appeared  that  tbe  goods  in  question  were  included 
in  a  bill  of  sale  given  by  the  mother  of  tbe  pit.  to  th* 
deft,  for  money  advsn(>Bd,  and  that  subsequently  being 
in  arrear  for  her  rent,  her  landlurd  levied  a  distress 
npon  them,  and  tbty  were  duly  appraised  ;  the  mother 
and  daughter  being  in  bad  circumstances,  the  landlord 
took  poesission  of  tbe  goods  so  appraised  for  his  rent, 
and  gave  them  to  tbe  daughter  (the  pit.)  in  order  that 
she  and  her  mother  might  furnish  lodgings  with  them. 
These  goods  being  subsequently  seized  by  tlie  deft, 
nnder  bis  bill  of  sale,  the  pit.  (the  daughter)  brougiit 
tbe  present  action. 

I'rentice  now  showed  cause,  and  contended  that  the 
pit.  bad  a  lawful  propeity  in  the  goods,  tbey  having 
been  given  to  her  by  the  landlord,  who  was  entitled  to 
tbem  under  the  distress.  [Blackburs,  J.— The 
landlord  had  not  such  a  right  of  property  as  would 
justify  bim  in  alienating  them.]  Tiio  substance  of 
the  transaction  is  that  instead  ol  selling  the  goods  at 
the  appraised  Vdlue  he  takes  to  them  himself,  wbicli 
is  in  elfvct  buying  them.  If  there  is  anything  wrong 
in  this  it  amounts  to  a  mere  irregularity,  and  tbe 
transaction  is  not  void.  He  took  the  goods  in  satisfac- 
tion of  his  rent.  {Lgon  r.  H'eldon,  2  Bing.  334  ; 
11  Geo.  2,  c.  19,  a.  19.)  [Cockbubn,  C.  J.— Tlie 
goods  are  tbe  property  of  England ;  then  there  is  a 
distress,  and  the  law  says  that  if  they  are  not  redeemed 
the  landlord  is  to  sell  tbem;  can  be  sell  to  himself?]  I 
submit  that  be  can ;  there  is  aolbiog  in  tbe  statute  tv 
prohibit  it 

WaUace  T.  King,  1  U.  Bis.  13 ; 
Soger  r.  Parter,  25  L.  J.  220,  C.  P. 
Ballmline,  Serjt.  and  BuUar,  in  support  of  tlio 
rule,  contended  that  tbe  landlord  acquired  no  property 
in  the  goods  so  as  to  b«  justified  in  banding  tbem  over 
to  anoUier;  that  tbe  landlord  bad  but  a  pro- 
visional title  to  hold  the  goods  for  a  certain  purpose ; 
that  bis  right  was  to  seize  and  sell.  Here  tlirre  wa-t 
no  sale ;  be  took  the  goods  to  himself  and  banded  them 
over  to  another : 

Jacob  V.  King,  S  Taunt.  451 ; 
Jfuort  V.  Pgrte,  II  East.  53 ; 
S  Will.  &  M.  sess.  1,  c.  S,  s.  2. 
CiocKBUBii,  C.J. — I  think  tbe  rule  most  be  made 
abaolnts  to  enter  s  nontnit.    By  the  old  law  s  laud- 
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lord  had  no  right  to  sell  goods  taken  (*  a  disttsss ;  the 
property  seixed  was  in  the  nitore  of  a  pledge,  bnt  hj 
an  Act  of  Parliament,  aft^r  certain  preliminaries  are 
complied  with,  be  majr  now  sell  the  property,  and  nntil 
that  sale  takes  place,  the  property,  thongh  in  bis 
possession,  is  not  ont  of  the  tenant  Then,  as  the 
property  doea  not  pass  nntil  there  is  a  sale,  the 
qnestion  is,  whether  there  waa  a  sale  7  Kow  what 
look  place  was  this :  Oooda,  baring  been  seized  for 
rent,  are  sppraiMd,  and  instead  of  being  sold,  the  land- 
lord says,  "  I'll  take  them  at  the  price,"  and  be  doea 
so  and  gives  them  to  the  daughter.  I  canaot  look 
npon  Ibis  as  a  sale.  The  statute  says,  that  after  the 
goods  have  been  appraised  the  parties  shall  proceed  to 
sell  them  for  the  best  price  that  can  be  got  far  them. 
Now  this  does  not  anthoriae  th*  party  distraining  to 
take  the  goods  to  himself ;  the  Act  does  not  lue 
langnage  that  will  anthoriss  any  snch  proceeding. 
Unlil  there  is  a  sale,  the  goods  remain  in  the  ownership 
of  the  tenant.  As  therefore  there  was  nothing  like  a 
sale,  the  landlord  conld  not  give  tbem  to  the  pit.,  who 
therefore  was  not  the  real  owner. 

Blackbcr:!,  C.J. — Tbo  property  seized  remains 
lbs  property  of  the  tenant  nntil  sale,  and  he  would 
hare  a  right  to  bring  trover  for  them.  It  is  plain  that, 
altbongh  the  landlord  had  a  light  to  retain  them,  he 
had  no  right  to  band  them  over  to  another. 

Hkllor,  J.  concnrred.  Ruk  abtoIaU. 

Wtinfday,  Jan.  IS. 

BaILBT  AMD  OTHERS  V.  EdVABDS. 

Ptmeipal  and  twrttf — Dudlarge  of  $mtlf— Outing 
time — Deed  of  ammgnuM — OinUfM  rttern  of 
remedkt. 
Crtditore  A.  and  A,  under  a  deed  of  mrtu>g«ment  m 
bankruptcy,  were  to  6s  paid  by  inetalmtnU,  part 
of  Ikt  dAt  in  full  and  part  by  compotiUon,  and 
tbey  tetrenotto  en/oreelKeirdainuagainit  any  parlies 
to  the  bill*  in  their  hands  who  were  not  liable  thereon 
to  the  petitioning  deblort ;  but  <Ae  rights  of  A.  and  B. 
against  all  parties  to  the  biOs  in  their  hands  wetre 
not  to  be  pr^fndieed  in  ease  the  deed  was  not 
tarried  into  ejfect.  ft  toot  farther  provided  that 
the  creditors  who  should  execute  the  deed,  a»d  who 
shontdholdany  bonds,  bills,  <fc.,  npon  which  any  other 
persons  should  be  liable,  should  not  be  prejudiced 
as  to  their  rights  and  remedies  against  such  per- 
sons, aid  that  the  deed  should  not  be  deemed  to  extend 
to  prevent  the  creditors  from  enforcing  or  otherwise 
obtaining  the  full  benefit  of  any  morlgnge,  ffc,  or 
from  suing  any  other  persons  who  might  be  liable  to 
the  creditors  for  any  part  of  their  debts  as  draurers, 
indorsers,  or  acceptors  of  any  bills,  <fe.  The  pro- 
posals in  the  deed  failed  by  the  default  of  the 
petitioning  debtors; 
Held,  that  the  acceptor  of  a  btt  at  four  months,  in 
the  hands  of  A.  and  B.  at  the  time  they  executed 
the  deed,  who  was  not  liable  to  the  petitioning 
debtors,  it  being  for  their  accommodation,  and 
indorsed  by  them  to  A.  and  B.,  was  discharged 
in  Equity  from  liability  to  A.  and  B,  by  reason  of 
the  above  deed,  under  which,  by  the  arranyement, 
more  than  lira  years'  time,  during  which  the  deed 
tons  in  force,  was  givm  to  the  petitioning  debtors. 
Action  on  a  bill  of  exchange,  dated  June  4,  1857, 
nt  four  months,  drawn  by  John  Price  and  accepted  by 
the  deft.  John  Price  indorsed  to  T.  P.  and  D.  Price, 
who  indorsed  to  the  pit*. 

Equitable  plea. — That  there  was  no  consideration 
for  the  acceptance  or  for  the  making  or  indorsing  by 
John  Price  to  T.  P.  and  D.  Price,  or  for  their  boUing 
the  same.  That  at  tbe  time  of  tb«  Indorsement  to  the 
pits.,  the  deft,  and  John  Price  were  merely  snreties 
for  T.  P.  and  D.  Piioe  to  the  pita.,  whereof  pits,  had 
notioa  when  tbe  bill  was  first  indorsed  to  them.    That 


whilst  pits,  were  holders,  and  after  the  bill  became  dot 
on  Nov.  17,  18S8,  by  a  deed  of  arrangement  iritk 
creditors  under  tbe  Bankruptcy  Law  ConsoUdalioa 
Act  1849,  it  wu  proposed  that  certain  oellieria 
and  works  of  T.  P.  and  D.  Price  ehonld  b« 
canted  on  nnder  ingpeetion.  And  (among  oUm 
things)  that  the  pits,  and  one  Williams  ibmild 
be  paid  SIOOU  in  full,  and  a  composition  oa  the 
residue  of  their  debt,  they  engaging  not  to  eo- 
force  claims  against  any  parties  to  tbe  bills  is 
their  hands,  who,  as  between  themselves  and  the  aid 
T.  P.  and  D.  Price,  were  not  then  liable  on  the  ui>l 
bills;  and  it  was  thereby  provided  that  the  rights  of  Ikt 
pits,  and  one  Williams  should  in  no  way  be  prcjidirri 
in  tbe  event  of  certain  proposals  made  by  the  >ti.| 
T.  P.  and  D.  Price  not  being  carried  into  rffeet.  Tl<it 
tbe  deed  was  executed  by  T.  P.  and  D.  Price,  aii<i  bj 
the  pits,  and  the  said  Williams,  and  by  divers  o'lirr 
creditors  of  the  said  T.  P.  and  U.  Price ;  and  that  ik 
bill  of  exchange  in  the  declaration  was  one  of  tbe  Ulii 
referred  to  in  the  said  deed,  and  was  then  in  tbe  hamb 
of  the  pits.  That  the  said  proposals  in  the  said  drrtl 
have  been  duly  carried  into  eSect,  and  that  the  deed  <as 
made  and  entered  into  between  the  pita,  and  the  bill 
T.  P.  and  D.  Price  without  the  consent  at  the  defk 
Issue  thereon. 

At  the  trial  before  Bluekbom,  J.,  the  verdict  vM 
directed  to  bo  entered  for  tbe  deft,  on  the  above  irxi', 
but  leave  was  reserved  to  the  pita,  to  move  to  rntrr 
the  verdict  for  tliem  on  the  facts  which  are  rs'l; 
stated  in  tbe  judgment  of  the  court. 
A  rule  nisi  was  accordingly  obtained. 
Nov.  3. —  Lush  end  Gibbons  showed  canse  ajiiin^t 
the  role.  Tbe  deft,  being  a  surety  only  was  diKhiir)7''i 
for  time  was  given  to  the  principal  debtor,  and  ilit 
position  oi  tbe  snrety  altered.  The  point  turns  on  iIm 
constmction  of  tbe  deed.  By  the  deed  the  pits.  lo"k 
upon  themselves  the  risk  of  the  deft,  being  a  rorrt; 
only ;  and  in  Equity  tbe  defV.  can  show  that  b«  ii  <i 
surety  only,  though  on  the  face  of  the  bill  he  appwri 
to  be  a  principal.  By  the  deed  the  pits,  bound  ilm- 
selves  not  to  sue  parties  to  bills  in  their  hands  vl» 
were  sureties  only  so  long  as  tbe  deed  conlinard  is 
force.  Here  the  deed  was  in  force  two  years  brfon 
T.  P.  and  D.  Price  made  default  in  carrying  ont  iii 
proposals : 

Xees  T.  Berringion,  2  Ves.  jnn.  540 ; 

Ex  parte  Glendiwiing,  Buck,  517  ; 

SmUh  V.  Winter,  4  M.  &  W.  154  ; 

Moss  T.  Hall,  5  Ex.  50. 
Nov.  3  and  21.— Coleridge,  Q.  C.  and  Graf,  Q  C. 
iu  support  of  tbe  rule. — The  deft,  is  liable ;  for,  »!• 
though  time  was  given,  yet  there  n»H  a  reserve  cf  I'x 
pits.'  remedies  ngainst  sureties.  Tbe  deed  was  nut 
intended  to  discharge  parties  in  the  aitiiation  of  li* 
deft,  whom  the  pits,  did  not  know  to  be  snretm. 
Stipulations  such  as  those  now  in  qnestion  are  «"<- 
strued  as  covenants  not  to  sue  the  principal  delilor<, 
and  not  as  relcaies  of  the  surety : 

Kearsley  v.  Cole,  16  M.  &  W.  128; 

Owen  V.  Unman,  4  H.  of  L.  Cis.  1037; 

Pi  ice  r.  Barha;  4  E.  &  B.  760 ; 

Oi-ma  r.   Young,  Holt's  N.  P.  Cas.  84. 

Cur,  adv.  nil. 
Bt-ACKBunx,  J.— Tn  (his  case  the  pits,  mrd  « 
indorsees  of  a  bill  of  exchange  accepted  by  tbe  ilrft- 
Tbe  deft,  pleaded  as  a  defence  on  equitable  groomis 
that  he  waa  surety  for  Messrs.  Price,  the  indorscn  of 
the  kill,  and  that  the  pits,  had  discliarged  him  l>r 
giving  time  to  Messrs.  Price  by  a  composilion-dfed. 
At  the  trial  heforo  me  a  verdict  was  directed  for  lbs 
deft,  on  this  plea,  with  leave  to  move  to  enter  lbs 
verdiot  for  the  pits,  on  tbe  facta  proved  and  admitted 
at  tbe  trial.  Power  was  reaerved  to  amend  the  plr>< 
if  necessary,  lo  that  tbe  qnestion  is  whether  the  fad* 
proved  and  admitted  conatitaled  a  defence  in  cqai?) 
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and  is  indtpendeot  of  the  form  of  tlia  pl«a  actually 
pleaded.  It  irai  at  the  trial  admitted  tliat  in  1858 
the  pits.,  witlioot  the  assent  or  knowledge  of  tlie 
deft.,  exeented  a  deed,  on  the  effect  of  which  the 
qaestion  priocipall;  depends.  That  deed  was  between 
the  Messrs.  Price,  eanjing  on  bosiness  as  coal- 
vasters,  nnder  the  firm  of  T.  P.  and  D.  Price,  of  the 
first  part,  J.  Price  alone  of  the  second  part,  some 
tnistHS  of  the  third  part,  the  pemons  farming  the 
firm  of  Bailey,  Greatrex  and  Co.,  bankers  (the  pre- 
sent pits.),  of  the  fourth  psrt,  and  another  firm  of 
bankfrs,  Wilkins  and  Co.,  of  the  fifth  part,  and  the 
sereml  creditors  of  Messrs.  Price,  who  had  exeented 
the  deed,  of  the  sixth  pirt,  and  the  separate  creditors 
of  T.  P.  Price,  of  the  serentb  part.  It  recited  that 
T.  P.  and  D.  Price  haring  stopped  payment  and 
presented  their  petition  to  the  Court  of  Bank- 
ruptcy, bad  made  a  proposal  which',  as  modified, 
had  been  assented  to  by  the  creditors  and 
the  commissioner,  and  was  intended  to  be  canied 
into  effect  by  the  deed.  This  modified  pro- 
posal is  there  set  forth  in  the  deed.  The  following 
are  the  facts  of  it  material  to  tlie  present  question. 
The  proposal  wss  that  T.  P.  and  D.  Price,  the  peti- 
tioners, should  carry  on  tlieir  bosiness  nnder  inspector- 
ship for  the  benefit  of  all  their  creditors ;  that  Bailey, 
Greatrex  and  Co.,  the  now  pits.,  who,  it  was  recited, 
lield  various  securities  for  their  debt-,  should  be  paid  in 
full  the  sum  of  8700/.  (being  the  amount  of  bills  dis- 
counted for  T.  P.  and  D.  Price  in  respect  of  some 
matters  specified)  by  applying  the  proceeds  of  the  ssle 
of  some  property  over  which  Bailey,  Greatrex  and  Co. 
held  security  in  part  payment  of  the  R700f.,  ami  that 
the  resiJae  of  the  sum  of  8700<1,  and  lOs.  in  the  pound 
on  tlie  re~t  of  their  debt,  should  be  paid  to  Bailey, 
Greatrex  and  Co.  by  eight  annual  instalments,  the  first 
to  be  made  on  the  31st  Dec.  1860.  The  proposal  then 
contained  stipulations  on  the  part  of  Messrs.  Bailey, 
Greatrex  and  Co.,  amongst  others  one  rery  material 
indeed  to  the  present  question,  and  corenanted  thnt 
tliey  should  bind  themselres  ("  snbject  to  the  provisions 
thereinafter  contained  ")  not  to  enforce  claims  against 
any  parUesto  the  bills  in  their  hands,  who,  as  between 
tliemselres  and  the  petitioners,  were  not  then  liable  on 
such  bills  respeotlTely,  bnt  it  was  thereby  provided  thnt 
the  rights  of  the  said  Messrs.  Bailey,  Greatrex  and  Co. 
ogainst  all  parties  to  the  bills  in  their  hands  (whether 
lijble  or  not  to  the  said  petitioners  as  between  the 
petiiioners  and  snch  parties),  should  in  no  way  be  pre- 
judiced in  the  event  of  the  proposals  made  by  the  peti- 
tioners or  any  of  them  not  being  carried  fully  into  effect ; 
and  also  that  in  suoh  case  the  said  Messrs.  Bailey, 
Greatrex  and  Co.  should,  in  all  respects,  be  entitled  to 
claim  the  full  amount  then  due  to  them,  after  deductien 
of  any  sum  in  tlie  meantime  paid  to  them,  iiotwith- 
stnodiog  their  acquiescence  in  the  proposals  of  peti- 
tioners thereby  made.  Then  followed,  in  the  pro- 
posal, stipulations  with  respect  to  the  debts  due  to 
Hessis.  Wilkios  and  Co.,  the  patties  of  the  fifth  part, 
which  it  is  not  necessary  to  notice,  and  that  the 
creditors  in  general  should  receive  a  composition  of  lOs. 
in  the  pound  out  of  the  proceeds  of  the  trailo.  The 
deed,  then,  for  the  purpose  of  carrying  out  this  pro- 
posal,  contained  ■  grant  of  licence  from  all  the 
creditors  (as  well  Bailey,  Greatrex  and  Ca,  and 
Wilkins  and  Co.,  the  parties  of  the  fourth  and  fifth 
parts,  OS  tbs  parties  of  the  sixth  and  seventh  parts) 
to  carry  on  the  business  nnder  the  inspectorship,  so 
I'lng  as  they  should  obey  the  conditions  and  covenants 
on  their  part  contained.  These  conditions  and  covenants 
were  to  the  effect  that  they  wonld  apply  the  proceeds 
onder  the  inspectorship  to  paying  the  composition 
agreed  upon.  Then  comes  an  agreement  "  that  the 
creditors  of  the  said  T.  P.  and  D.  Price  (except 
as  mentioned  in  the  proposal)  who  shall  execnte  these 
prestnts,   and  who  shall  hold  any  bondsj  bills  of  ex- 


change and  promissory  notes,  or  other  securities  upon 
which  any  other  person  or  persons  shall  be  liable 
to  the  payment  of  the  money  thereby  secured, 
shall  not  be  prejudiced  as  to  their  rights  and 
remedies  against  snch  person  or  persons  res- 
pectively." And  finally,  the  deed  contains  the  fol- 
lowing proviso : — "  Provided  always,  and  it  is  hereby 
agreed  between  and  by  the  several  parties  to  these 
presents,  that  nothing  herein  contained  shall  extend  or 
be  deemed  or  construed  to  extend  to  prevent  the  said 
creditors  parties  hereto,  or  to  be  charged  hereby,  or  any 
of  them,  or  their  or  any  of  their  respective  partners  or 
partner,  or  their  or  any  of  their  respective  heirs, 
administrators,  executors,  or  assigns,  other  than  is 
provided  for  in  the  said  pmpossl ,  from  enforcing  or 
otherwise  obtaining  the  full  benefit  and  advantage  of 
any  mortgage,  claim,  charge,  or  lien  which  they  or  any 
of  tliem  now  have  or  bath  upon  any  estate  or  effects 
whatsoever,  whether  of  or  belonging  to  the  said  T.  P. 
and  D.  Price,  or  any  other  person  or  persons 
whomsoever ;  or  from  suing  or  otherwise  proceeding 
against  any  other  person  or  persons  other  than  the  said 
T.  P.  and  D.  Price,  their  or  his  heirs,  executors  and 
administrators,  who  is,  or  shall,  or  may  be  liable  to  or 
accountable  for  the  payment  or  making  good  to  any  of 
the  said  creditors,  all  or  any  part  ot  I  heir  respec- 
tive debts,  either  as  drawers,  indorsees,  or  acceptors  of 
any  bill  or  bills  of  exchange  or  promissory  note  or 
notes,  or  as  l-eing  jointly  or  separately  bound  in  any 
bond  or  bonds,  obligation  or  obligations,  or  other  in- 
strument or  instruments,  or  as  being  liable  or  account- 
able for  the  pnyment  of  any  debt  or  debts,  without 
having  subscribed  any  bill,  bond,  or  other  instrument 
whatsoever,  or  otherwise  however  as  if  these  presents 
had  never  been  made ;  and,  for  conformity  soke 
(but  for  conformity  sake  alone),  the  said  T. 
P.  and  D.  Prioe,  their  heirs,  executors,  or  adminis- 
trators, may  be  joined  in  any  such  proceeding  as 
last  aforesaid."  The  bill  on  which  this  action  was 
brought  was  one  of  those  of  which  the  pits,  were 
holders  at  the  time  when  the  deed  was  executed.  It 
was  apparent,  from  the  terms  of  the  proposal,  that  the 
pits,  were  aware  that  some  of  the  parties  to  the  bills 
in  their  hands  were  not  liable  to  T.  P.  and  D.  Price, 
but  it  was  admitted  that  they  bad  no  notice  that  the 
present  deft,  stood  in  that  poaitiou.  The  only  disputed 
fact  was,  whether  he  really  was,  as  between  him  and 
them,  liable  to  Messrs.  T.  P.  and  D.  Price  OD  his  ac- 
ceptance. Kridence  was  given  showing  that  the 
acceptance  by  the  deft,  of  the  bill  in  question  was  for 
the  accommodation  of  the  Messrs.  Price.  The  question 
was  left  to  the  jury,  who  found  that  he  was  not  liable 
to  them,  and  that  finding  is  not  now  complained  of. 
The  Messrs.  Price  made  default  in  paying  the  inatal- 
ments,  the  first  of  which  became  due  on  the  3Uth 
Dec.  I860,  before  this  sctien;  but  from  theexeention 
of  the  deed  tilt  default  was  made,  a  period  of  mors 
than  two  years,  the  deed  was  in  full  force,  and  during 
that  period  time  was  given  to  the  principal  debtors.  A 
rule  to  enter  the  verdict  f<iT  the  pits.,  pursuant  to  leave 
reserved,  was  obtained,  and  was  argued  in  the  course 
of  last  term,  before  my  Lord,  my  brother  Mellor  and 
myself.  We  are  of  opinion  that  the  rule  must  be  dis- 
charged, as  the  effect  of  this  deed  is,  nnder  the  circnm- 
stsnces,  to  disohsrge  the  deft,  in  equity.  The  principle 
npon  which  the  courts  of  equity  have  proceeded  appears 
to  be  this :  A  surety  has,  as  such,  a  variety  of  rights; 
amongst  others  he  bos  a  right  in  equity  to  call  upon 
the  creditor  to  enforce  all  Ins  (the  creditor's)  remedies 
against  the  principal  debtor  for  the  sureties'  benefit 
and  at  the  sureties'  risk  and  expense :  ( Wright  v. 
SimpsoH,  14  Ves.  734.)  No  doubt  a  court  of  equity 
would  put  the  surety  nnder  terms  to  give  indemnity  to 
tbe  creditor  before  it  wonld  enforce  this  right,  and  con- 
sequently the  right  which  the  surety  has  is  of  very 
little  practical  value,  and  i«  seldom  if  ever  exerciiad  | 
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still  the  anretj  has  this  riglit,  and  if  tlie  creditor  wil- 
falljr  depriTM  the  saretj  of  tills  right  he  bo  far  alters 
the  surety's  position.  Lord  ElJon,  in  bis  judgment 
in  Samuel  r,  IlumartA,  3  Her.  272,  says  :  "  If  time 
is  given  by  Tirtue  of  positive  contract  between  the 
creditors  and  the  principal,  the  safety  is  held  to  be  dis- 
charged ;  for  this  reason,  because  the  creditor  by  so 
giving  time  to  the  principal  has  pat  it  ont  of  the  power 
of  the  surety  to  oonsider  whether  h«  will  resort  to  his 
remedy  against  the  prinapal  or  not,  and  becanse  be  in 
fact  cannot  have  the  same  remedy  against  the  prin- 
cipal as  he  would  have  had  under  the  original  contract." 
Whether,  if  the  matter  wer«  re*  mUgra,  it  might 
not  have  been  better  to  confine  the  surety's  right 
in  sach  cases  to  compensation  in  damages  for 
this  injury,  which  is  generally  only  nominal,  it 
is  not  now  open  to  ns  to  consider.  A  long  series 
of  decisions,  many  of  which  may  be  found  collected 
in  the  notes  to  lUtt  v.  Beirington,  2  White 
and  Tudor's  Leading  Cas.  in  Eq.  822,  has  settled  that 
such  an  alteration  in  the  position  of  the  surety  dis- 
charged bim,  even  though  the  change  may  be  shown 
to  be  for  bia  benefit.  Lord  Eldon,  in  Samaell  v. 
Hawartk,  gives  as  a  reason  for  this  apparent  harshness 
that,  "  the  law  baa  said  that  the  sarety  shall  be  the 
judge  of  that,  and  that  he  alone  has  the  right  to  deter- 
mine whether  it  is  or  is  not  for  his  benefit."  This 
principle  has  been  imported  from  the  courts  of  equity 
into  those  of  law,  and  is  dearly  stated  by  Williams,  J., 
ia  Stnmg  T.  Fotltr,  17  C.  B.  319.  He  there  says: 
"  What  I  nnderstand  by  •  giving  of  time  in  such  a 
case  is  this :  the  sarety  haa  a  right  at  any  moment  to 
go  to  the  creditor  and  say,  '  I  hare  reason  to  sospect 
the  principal  debtor  to  be  insolvent,  therefore  I  call 
upon  you  to  sue  him,  or  permit  me  to  ane  him.'  If 
the  creditor  has  voluntarily  placed  himself  in  such  a 
position  as  to  be  compelled  to  say  he  cannot  sue  bim, 
be  thereby  discharges  the  surety.  The  case  then  falls 
within  tbs  general  doctrine  as  to  principal  and  anrety, 
wbicb  equally  obtaina  at  law  and  in  equity,  that  if  the 
orcditor  does  any  act  to  alter  the  position  of  the  surety 
he  thereby  discbarges  bim."  There  is,  however, 
another  point  to  be  noticed  here.  The  bill  of  exchange 
on  which  this  action  is  brought  is  a  written  contract, 
and  oonolosiTely  abows,  both  at  law  and  in  equity, 
that  the  contract  of  the  deft,  to  the  pita,  was  as  prin- 
cipal and  not  as  snrety ;  and  moreover  the  pita,  had  no 
notice  at  the  time  when  they  took  the  bill  that  the 
deft,  was  other  than  an  acceptor  for  value.  There  are 
authorities  (amongst  others  Slrong  r.  Fo$Ur)  tending 
to  show  that,  in  order  to  enable  a  surety  to  raise,  at 
law,  a  defence  on  the  ground  that  time  has  been  given 
to  the  principal,  it  is  necessary  to  show  that  the 
original  contract  between  the  pit.  and  the  deft,  was 
that  of  creditor  and  surety.  How  this  may  be  at  law 
we  are  not  now  called  on  to  decide,  as  we  are  deter- 
mining this  case  as  a  court  of  equity.  It  was  decided 
in  this  court,  in  Poolep  v.  JIarradiae,  7  E.  &  B.,  on 
an  equitable  plea,  that  the  equity  on  which  tlie  court 
shonid  act  "  does  not  depend  on  any  contract  with  the 
creditor,  but  on  ita  being  inequitable  in  him  knowingly 
to  prejudice  the  rights  of  a  anrety  against  the  prin- 
cipal." By  this  judgment  we  are  bonod,  even  if  we 
did  not  agree  with  it,  as  we  do.  In  PooUg  r.  Barra- 
dine  the  plea  alleged  that  the  creditor  at  the  time  when 
he  became  holder  of  the  bills,  as  well  as  when  he  gave 
time,  bad  notice  of  the  raktionsbip  of  principal  and 
snrety  between  the  deft,  and  his  co-debtor,  and  the 
decision  did  not  go  farther,  but  it  had  pravtoosly  been 
determined  by  Sir  John  Leacb,  when  M.  R.,  that 
even  though  the  relationship  of  principal  and  aorety 
waa  crested  by  an  agreement  between  tbem 
after  the  parties  had  become  liable  to  the  cre- 
ditor aa  joint  debtora,  the  creditor,  by  giving  time 
to  the  principal  with  notice  of  this  agreement,  dis- 
eborged  the  anrety,  ud  tbia  deciaion  wa*  adopted 


by  Brongbam,  L.  C,  and  by  the  H.  of  L.  in  OaUtf  v. 
PashelUr,  4  CI.  &  F.  207,  and  10  BU.  N.  S.  Ut 
Now,  in  the  present  case,  the  pita.,  when  they  eiecatsd 
the  deed,  had  notice  that  some  of  the  parties  to  tiu 
bills  in  their  hands  were  not  properly  liable  to  tbe 
ilessrs.  Price  on  those  bills.  They  entered  into  tke 
deed,  making  stipaUtions  with  regard  to  such  pirtia, 
and  taking  their  chance  as  t*  who  they  sbooU  ton 
ont  to  be.  We  think  that,  if  the  effect  of  the  dtcd 
was  to  alter  the  position  ot  the  parties  who  slioaM 
turn  out  to  be  sureties,  it  waa  aa  wrongfully  done  tml 
as  inequitable  aa  if  they  had  expreased  wlio  l\rm 
parties  were.  The  question,  therefore,  as  it  antni  to 
us,  comes  round  to  this,  whether  the  effect  of  (lie  irti 
does  give  time  to  Messrs.  Price  and  Co^  so  thit  K 
would  discharge  ordinary  sureties  of  whom  tlie  plia 
then  had  notice.  The  pits,  and  Messrs.  Price  Hi  aH 
intend  to  discbarge  the  sureties.  One  of  thnn  bad, 
by  an  express  proviso,  agreed  that,  in  the  event  (nhicli 
has  happened)  of  the  proposal  not  being  carried  fullf 
into  effect,  the  sureties  should  be  liable  to  tbem  as  if 
the  deed  had  nerer  been  made.  But  dariag.tbo  Its 
years  which  elapsed  before  the  Messrs.  Price  mil 
default,  the  pits,  conld  not,  without  a  breach  of  faith 
and  the  contract  on  their  pitrt,  have  sued  Measn. 
Price ;  and  if  the  surety  had  called  on  tbem  to  sua, 
they  would  have  been  bound  to  refuse.  It  is  i|iiit< 
traa  that  where  a  contract  by  which  the  creditor  Innii 
himself  to  the  principal  debtor  not  to  sne  for  a 
time  is  so  worded  .is  to  show  it  was  intended  only  to 
apply  to  suits  for  the  benefit  of  the  creditor,  and  to 
exempt  from  its  operation  suits  at  the  instance  o( 
aureties,  and  on  their  behalf,  no  alteration  in  the  fmi- 
tion  of  the  surety  is  produced,  and  be  is  not  ilia- 
charged.  And  it  seems  established  that  if  in  a  cos- 
tract  for  giving  Ume  there  is  an  unqualified  reservalion  of 
remedies  against  sureties,  the  contract  is  to  be  ow- 
straed  as  allowing  the  surely  to  retain  all  his  renudiei 
over  against  the  principal  debtor ;  and,  aa  is  saiJ  is 
Price  T.  Barber,  4  £.  &  B.  780,  "  «  covenant  sot 
to  ana  ia  to  operate  only  ao  far  aa  the  rights  of  iks 
snrety  may  be  effected."  In  the  deed  now  before  n 
the  creditors  generally  have  stipulated  for  a  rigbt  ui 
immediate  recourse  against  sureties,  but  from  tbia 
there  is  an  exception  of  those  mentioned  io  tbe  pro- 
posal ;  and  on  rafereacs  to  tbe  proposal  n 
find  that  Bailay,  Grestrex  and  Co.  ez^nsaly 
hound  themselves  not  to  sue  the  parties  to  tte 
hills,  who  stood  in  the  position  of  soreties  (or  a 
period  which  turned  out  to  be  two  years,  and  we  M 
nothing  to  show  any  intention  to  preserve  to  ibosi 
sureties  daring  that  time  tbe  right  to  call  upon  Uailefi 
Orestrex  and  Co.  to  ane  Messrs.  Price  if  so  a(iri»«J. 
We  think,  therefore,  that  an  equitable  defence  i»  naile 
ont,  and  consequently  that  the  rule  most  be  discliarxeiL 
Sule  dadiaryol. 

SalKrJag,  Jan.   16. 
Rro.  v.  Haoi;b. 

Municipal  corporation  —  Voting  for  comeSlart— 
Inducing  anoUur  topermnatea  voter— Comictiae^ 

Under  ted.  9  of  the  22  Vict,  c  85  («»  *<:i  <* 
amend  the  law  relating  to  tnunicipal  ebo(K>>u)t  (^ 
ojenee  of  inducing  amtker  to  personate  a  voltr  « 
committed,  aWioagk  the  perton  induced,  »/>* 
tendering  tke  voting-paper  and  being  aiked  i/^ 
ii  liepenon  whote  name  it  ligned  to  tie  t<iti»t 
pcg^,  replies  "  No,"  and  the  vote  w  ttceardi>f1 
ryeeled.  The  formal  eonvielien  of  tuck  sa  cf^" 
need  not  ta  out  the  faett  contHtnling  the  imfso- 
ment 

At  the  Section  of  town  eomnallort  for  the  boretgh  rf 
S.,  A.  gave  B.  a  voting-paper  tigntd  rith  '« 
name  of  C,  who  ma  a  bwrgett  eiOilkd  to  w<f> 
vith  direction*  to  go  to  the  potlingplace  tt»dgi»"l 
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n.    B.  temU  aeeordiagU/  tmd  latdatd  tit  votmg- 

taper;  tut,  upon  being  aiked  if  he  vhu  C.t  taid 

k  leat  not,  and  thereupon  the  voting-paper  hku 

njecied: 
Ihli,  upon  a  oonviction  of  A.  far  inducing  B.   to 

p»r$onale  C.,  that  th*  eonvielion  mu  good. 

This  wu  a  cue  sUttd  by  the  Quarttr  SeasMDi  of  tU« 
M««t  Riding  of  Yorlubirr,  apon  an  appeal,  wberaia  a 
ooiTiction  of  joMioes  of  ooo  Tbomoi  Hagno,  under 
•nt.  9  of  32  Vict.  e.  35,  for  indudng  one  James  Fogle 
to  personate  a  Toter  at  an  election  of  town  oonnoiUor*, 
Wat  affirmed. 

The  case  lUtad,  that  on  the  5th  Kor.  1 863,  Thomas 
Hagae  was  snmmarily  conricted,  nnder  S3  Vict,  o  35, 
B^  9,  for  nnlawfnlljr  and  knowingly  inducing  one  James 
fugle  to  penooate  one  George  Bamford,  then  being  a 
buigeas  of  the  borongh  of  SheeSeld,  then  entitled  to 
rule  at  tha  election  of  councillors  for  St  Philip's  Ward, 
iu  the  said  borough,  on  the  Ist  Mot.  1863,  u  by  the 
aiinczed  oonriotion  sppears. 

By  the  9tb  section  of  the  said  Act  it  is  enacted  that 
if,  pcnduig  any  election  of  councillors,  any  pamn  shall 
personate,  or  induce  any  other  person  to  personate,  any 
person  entitled  to  vote  at  such  election,  or  whose  name 
U  on  a  burgeas-roll  then  in  force,  or  falsely  assnms  to 
act  in  the  name  or  on  bebalf  of  any  person  so  entitled 
to  rote.  Sec,  he  shall  be  liable  to  be  connoted  and 
punished  as  therein  meotionsd. 

On  the  1st  Not.  1862,  pending  the  annul  deetion 
of  conndllors,  the  said  Thomas  Hsgue  gars  a  nomina- 
tion paper  (a  copy  of  which  is  annexed),  signed  by  one 
George  Bamford,  to  the  said  James  Fogle,  at  a  pnblio- 
lionsa  in  Sheffield,  and  asked  him  to  take  it  to  the 
•«hoolroom.  Bowling-green-street,  to  Tote.  Fogle 
looked  at  the  paper,  and  said  it  was  not  bis  name  that 
was  on  it ;  that  Hague  told  him  to  rote  for  Wood  and 
Trickett,  and  said  he  was  to  take  the  paper  and  put  it 
down  before  a  gentleman  he  would  sea  sitting,  and  that 
they  woild  not  say  anything  to  him.  Fogle  asked 
Hague  if  he  should  get  into  any  trouble ;  to  which 
H Jgne_  said,  '•  Oh  no,"  there  was  one  man  TOtod  eight 
timu  in  an  hoar  at  the  previons  election.'*  James 
Fugle  after  this  took  the  said  nommation-paper  to  the 
■aid  whoolroom  and  put  it  into  the  hands  of  one  John 
George  Bobson,  tba  presiding  officer  there  for  tha  !•• 
cepiioo  of  TOtes  for  the  said  ward.  Tba  said  John 
George  Bobson  thereupon,  being  so  reqnired,  asked  the 
naid  James  Fogle  tha  following  qneation:  "Art you 
the  person  whose  name  is  signed  ss  George  Bamford  to 
the  Toting-paper  now  delirered  in  by  you  ?  "  To  this 
qaestion  the  said  James  Fogle  answered  "  Mo." 

The  name  of  George  Bamford  was  at  the  time  on  the 
bnrgess-roll  then  in  force.  The  rating-paper  was  not 
filed,  nor  wss  the  rote  of  George  Bamford  recorded  in 
tlie  said  election  in  conseqnence  of  the  paper  being  so 
Iianded  to  the  said  John  George  Bubson  by  the  said 
James  Fogle. 

Against  this  rammary  conTiction  the  said  Thomas 
lUgne  appealed  to  the  Court  of  Quarter  Sessions 
liolden  for  the  West  Biding  of  Yorkshire,  at  Slieffield, 
on  the  9ch  Jan.  1863  ;  and  at  the  bearing  of  the  said 
appeal  oontended  that,  on  the  aboTe-stat^  facts,  the 
olfenoe  witliia  the  meaning  of  the  said  ttatote  whereof 
lie  bad  been  conTioted,  had  not  been  committed  by 
liim,  inasmuch  as  Fogle  did  not  actually  vote,  nor  was 
the  TDle  of  George  Bamford  recorded  at  the  said 
election,  nor  had  Fogle  represented  himself  to  be  the 
parson  whose  nam*  wss  on  the  Toting-paper  as  entitled 
to  Tote,  nor  bad  the  said  offence  been  daly  and 
aufficiently  set  forth,  as  no  particular  act  of  inducing 
liad  been  specified  in  the  canridion.  The  said  Court 
of  Quarter  Sessions  conBrmed  the  eouTiction  subject 
to  a  case  for  tha  decision  of  the  Conrt  of  Q.B.  whether 
the  said  Thomas  Hague  had,  nnder  the  aboTe  faeta, 
coittmilted  the  alleged  offence,  within  the  meaning  of 
the  Slid  stalnte,  of  iudocing  James  Fogle  to  personate 


the  said  Qeorg*  Bamford  psoding  the  iild  deotion,  and 
whether  the  offence  of  indndog  was  duly  and  soffioientiy 
set  forth  in  snd  by  the  said  conTiction. 

If  the  Court  of  Q.B.  are  of  opinion  either  that  the  said 
Thnnas  Hague  did  not  commit  the  ofltooe  within  the 
meaning  of  the  add  ttatate  of  which  he  is  connoted,  or 
that  snch  offSmce  is  insoffidentiy  set  forth  in  the  sdd 
conTiction  for  the  reason  aforesdd,  then  the  deoiuon  of 
the  add  Conrt  of  Qusrtar  Seadons,  confirming  the  sdd 
conTiction,  and  the  sdd  conTiction,  an  to  be  quashed ; 
but  if  the  Court  of  Q.B.  are  of  opinion  that  the  sdd 
Thomss  Hagne  did  commit  the  offence  within  the 
meaning  of  the  add  statute  of  which  he  was  oonneted, 
and  that  tba  sdd  offianee  of  inducing  James  Fogle  to 
personate  tba  sdd  George  Bamford  is  duly  and 
snffidently  set  forth  in  the  said  connetion,  then  the 
said  deddon  of  Uie  Conit  of  Quarter  SeMont,  and  tbo 
said  conTiction,  are  to  ba  confinned.** 

The  conTiction  wu  as  follows : — 

"  Borough  of  Sbeffidd  in  the  West  Biding  of  York- 
shire, to  int— Be  it  remembered  that  on  the  5th  day 
of  Mot.  1863,  at  the  pariah  of  Sheffield  in  the  borongh 
of  Sheffield,  in  tiie  West  Biding  of  the  county  of  York, 
Thomas  Hague,  of  the  parish  and  borongh  aforesaid,  in 
the  add  West  Biding,  labourer,  is  connoted  before  na 
the  undersigned  John  Brown,  Esq.,  mayor  of  the  said 
borongh,  and  Thomss  Dunn,  Esq.,  two  of  Her  M^eaty'a 
jnstioss  of  the  peace  in  and  for  the  add  borough  of 
Sheffield;  for  that  he  the  said  Thomaa  Hague  within 
the  space  of  six  calendar  months  next  before  tho  Isying 
of  the  information  whereon  this  connetion  is  fonnded, 
to  wit,  on  the  1st  dsy  of  Mot.  in  the  year  aforesdd, 
in  tbe  West  Biding  aforesaid,  pending  a  eertdn  deetion 
of  councillors  for  St.  Philip's  ward  in  the  sdd  borough, 
unUwfully  and  knowingly  did  induce  one  Jamaa  Fogle 
to  personate  one  George  Bamford,  then  being  a  burgess 
of  the  sdd  borough  then  entitled  to  Tote  at  the  said 
deotion,  against  tba  form  of  tbe  statute  in  such  esse 
made  snd  proTided.  And  we  adjudge  the  said  Thoma* 
Hagne  for  his  said  offence  to  be  iasprisonad  in  tbe 
house  of  correction  st  Wakefidd  in  tba  sdd  West 
Biding  for  the  space  of  two  months.  OiTen  under 
our  Lands  and  seals  the  day  and  year  firat  aboTO  men- 
tioned, at  the  pariah  and  borongh  aforetaid  in  the  West 
Biding  aforesdd. 

"John  Bbowm  (us.).  Mayor. 
"Thomas  Ddnh,  (i-s.y 

The  connetion  then  set  out  the  form  of  the  Totiag- 
paper,  purporting  to  be  dgoed  by  George  Bamford,  of 
97,  Allen-street. 

By  sect.  9  of  the  33  Tiot.  c  35  (an  Act  to 
amend  the  laws  relating  to  mnnidpal  elections)  it  is 
enacted  that,  "  If  pending  or  dter  any  election  of 
oonndliora,  auditora,  or  assessors,  any  person  shdl  per- 
sonate or  induce  any  other  person  to  peracaate  any 
person  entitled  to  Tole  at  such  election,  or  whose 
name  is  on  the  burgeas-roll  then  in  force,  or  falaely 
aasume  to  act  iu  the  name  or  on  behalf  of  any 
person  so  entitled  to  Tote^  or  wilfully  make  a  idae 
anawer  to  any  of  tbe  qneations  mentioned  in  seot.  18 
of  this  Act,  he  shdl  for  CTory  snch  offence  be  liable 
on  connetion  before  two  justices  in  petty  sessions  toho 
imprisoned  in  the  common  gaol  or  bouse  of  correction 
for  any  period  not  exceeding  three  months,  with  or 
without  hard  labour. 

Fouler  appeared  in  support  of  the  order  of  sessions 
and  tha  oonnction,  but  tbe  Conrt  called  upon 

ifaii&  for  the  app.,  who  argnad,  first,  that  as 
Fogle  did  not  Tote,  ana  upon  tba  question  bdng  put  to 
him  declared  at  once  that  he  was  not  George  Bamford, 
he  had  committed  no  offence,  and  that  Hagne  oon- 
seqoenUy  could  not  be  guilty  of  indting  him  to  com- 
mit it.  [CoCKBDRX,  C.J. — The  question  is,  whether 
becanse  a  trick  fails,  it  is  less  a  personation.]  The 
5  &  6  Will.  4,  c.  76,  s.  33,  describes  tbe  mode  of 
voting,  and  by  sect.  34  the  ^ueiktiona  cin  onl^  b« 
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uked  npon  the  reqniaition  of  two  borgMiM.  [CocK- 
OUKX,  C.J.^If  these  questions  are  not  asked,  tlio 
fact  of  personation  is  complete  b;  handing  in  the 
Toting-paper.  Dlackburk,  J. — Surely,  if  tj  words 
or  signs  be  represents  himself  to  be  the  person,  it  is  a 
personation.]  The  question  is,  did  the  inducer  sooceed 
in  making  Fogle  pass  off  as  another  person  ?  [CocK- 
BOBN,  CJ. — Or  rather,  did  be  succeed  in  inducing 
liim  to  go  and  eudearonr  to  vote  as  another  person  ? 
Is  a  man  lesa  guilty  of  uttering  a  forged  note, 
because  he  is  stopped  before  it  actually  changes 
hands  ?]  There  the  offence  is  complete  by  tendering 
the  note.  [Cockburn,  C.J.— So  is  it  here  by  bis 
tendering  himself  as  another  person.]  It  is  a  distinct 
offence  to  make  a  false  answer.  Secondly,  the  con- 
tiction  is  bad  for  not  setting  out  the  facta  constituting 
the  inducement.  In  R.  r.  Uartk,  6  A.  &  E.  250, 
the  indictment  for  a  similar  offence  set  out  all  the 
fact*.  [Mki.u>r,  J. — There  are  certainly  cues  in 
which  a  general  allegation  is  not  sufficient,  as  where 
the  act  charged  does  not  show  what  was  really  done; 
bat  here  it  is  obvioui.]  The  inducement  certainly  is 
set  oat,  but  not  the  means  of  iadooement.  The  word 
"  induoe  "  may  mean  anything, 

CocKBURjr,  C.  J. — I  am  of  opinion  that  the  order 
•f  sessions  should  be  confiimed.  Whatever  doubt  may 
have  existed  as  to  whether  or  not  the  offence  has  been 
committed,  if  the  charge  had  been  upon  the  second 
branch  of  the  section  for  making  a  false  answer,  yet 
there  can  be  no  doubt  as  to  the  first  branch,  which 
makes  it  an  offence  to  personate,  or  to  induce  another 
to  personate,  a  voter;  and  I  cannot  hut  think  that  if 
a  man  goes  up  to  the  voting-place  and  represents  him- 
self as  another  person,  it  is  a  false  personation.  The 
giving  of  a  false  answer  to  the  questions  would  b«  of 
itself  an  offence,  but  that  is  an  additional  offence.  I 
think  it  is  not  because  bis  attempt  was  frustrated  that 
be  was  not  goilty  of  the  offence.  It  was  not  beeaose  he 
would  not  give  a  falsa  answer  that  he  has  uot  falsely 
personated  another.  His  offence  was  equally  grave 
whether  he  succeeded  or  not.  As,  therefore,  Fogle 
artually  falsely  personated,  the  dell,  was  guilty  of  in- 
dneing  him  to  personate. 

Cromptoh,  J. — ^I  am  of  the  same  opinion.  Mr. 
Maule  argnes  that,  to  constitute  the  offence  of  inducing 
a  person  to  pei-sonate,  it  is  necessary  that  he  should 
have  successfully  personated,  and  that  as  the  persona- 
tion was  not  successful,  therefore  he  was  not  guilty. 
I  am  certainly  inclined  to  think  that  if  the  party  did 
Bot  in  fact  personate  another,  the  deft,  cannot  be 
guilty  of  inducing  him  to  personate ;  bat  here  there  is 
an  actual  personation.  I  take  it  that  the  meaning  of 
the  section  is — pretend  to  personate.  Kow  here  the 
party  gives  in  a  voting-paper,  and  so  represents  himself 
to  be  another  person.  I  do  not  think  that  his  refusal 
to  tell  a  falsehood  purges  his  offence.  As  regards  the 
Moond  objection,  there  is  no  authority  for  saying  that 
yoo  most  let  out  the  particular  facts.  In  the  old 
oonvictions  it  was  certainly  necessary  to  set  out  the 
•videaca,  that  the  court  might  see  that  the  party  has 
been  eonvicted  upon  legal  evidence,  but  this  it  not 
necessary  at  the  present  day. 

BtjiCKBDRX,  J.— I  am  of  the  same  opinion.  I 
take  it  that,  as  soon  as  the  man  holds  himself  oat  to 
be  the  person  entitled  to  rote,  and  does  so  in  the  name 
of  another,  he  commits  the  offence ;  and  that  it  is 
utterly  immalarial  that  be  is  stopped  before  be  sac- 
oeeda  in  his  object.  Upon  hi*  tendering  bii  voting- 
paper,  he  has  done  (officiant  to  wainnt  the  eonchuion 
that  he  personated. 

Meixob,  J. — I  think  that  when  a  man  presents  a 
vutiug-paper  to  the  pereon  whose  duty  it  is  to  take  the 
votes,  the  personation  is  complete,  and  it  matters  not 
that  he  afterwards  withdraws  from  the  act.  I  think 
;)Uo  th4t  the  conviction  sufBcienily  sets  ont  the  ufience. 
Qrdfr  (jffcuiqtts  o^d  conviction  affirmed. 


JSiadaf,  Jiat,  19. 

PstfFOU)  V.  W&ST  AHD  OTBKBS. 

Oterietri — Action  againtt — DtbU  qf  oalgomg  onr- 

taert—PUa—U  f  li  Vict.  e.  91,  «.  1. 
The  ph.  perfurmed  worife  onci  tmmcnfar  A.  ami  B., 
at  overtetr$  of  tit  paritk  of  K.,  cmd  uptm  fair 
guitliitg  offiet,  ke  performed  other  teork  amd  m- 
wieet  for  C.  and  D.,  their  meetttort,  ami  aj\r- 
vardt  brougH  oa  actum  againtt  tie  latter  far  lie 
amount  due  to  kirn  in  retpeet  of  both  tttt  *f  weii 
and  teroieei.  To  (Aw,  C.  and  D.  paid  601.  ra^o 
court,  tekick  tke  pit.  took  out  and  enttrai  a  neUt 
protegui  to  tie  remainder.  SiAttquentlf  ke  iexmfil 
an  action  againtt  A.  and  B,  for  lie  oesa— >  in- 
eurred  ig  them  during  lieir  year  of  ofiei,  an  fit 
ground  that  in  tke  former  luit  ke  kad  mo  rigit  of 
action  againtt  C.  tuul  D.  in  retpeet  of  Au  claim 
againit  A.  and  B ,  and  that  ke  took  tie  WL  oat  c/ 
court  only  in  ditdutrge  of  kit  claim  againtt  C.  amd 
D.  In  tkit  action  A .  and  B.  pleadtdupom  eyui-iMt 
groundt  a  plea  letting  ont  Ike  proceeding  ■»  lie 
former  aetioa,  and  alleging  that  tke  mow  ajTWl  ««-< 
enough  "  to  taliify  all  the  taid  daimu  wutde  hy  the 
laid  pit.  in  hit  said  action,  [induding  kit  daan  in 
thit  action."  Upon  dtmurxtr  to  tkit  pUa  : 
Held,  tkat  it  ma  a  goodpUa,and  anantwerto  tka  aetim. 
This  was  a  demurrer  to  a  plea. 
The  declaration  was  far  money  payable  by  the  defis. 
to  the  pit.  for  work  done  and  materials  pronried  by  tht 
pit.  for  the  defks.  at  their  reqoeat  and  far  moaajr  faii, 
and  npon  an  account  atated. 

The  4tfa  plea  was  as  follows,  "and  for  •  fwortfa  plea 
by  way  of  defence,  upon  equtable  grounds  th*  dcfts. 
say  that  the  said  debts  were  contracted  by  the  defU. 
by  virtne  of  their  office  which  they  held  of  oretaecia  of 
the  poor  of  the  parish  of  Kingston-apoa-ThaaMS,  in 
the  county  of  Surrey,  and  they  lawfully  eoatraatad  th* 
same  within  three  months  prior  to  the  tenuaatiea  ef 
their  year  of  office,  which  terminatod  before  the 
ocmmencemait  of  this  action,  and  the  mma  Bot  baring 
been  discharged  by  them  before  the  tenniiiatiea  of 
their  year  of  office,  the  same,  according  to  tlw  sts- 
tate  in  tkat  behalf  became  and  were  payable  by  and 
recoverable  from  the  said  Philip  Jones,  Jamas  Pip. 
James  Werman  and  Jamts  Cos  White,  who  veie  tlie 
defts.'  immediate  saccesaon  in  the  said  office  of  ovenseers 
of  the  poor  of  thesaid  parish,  and  were  chargeable  apoo 
the  poor-rate  of  the  said  parish  in  like  manner  as  it 
would  have  been  by  the  deftt.,  and  the  saoM  beiag  an- 
paid,  the  pit.  brought  an  action  against  the  said 
Philip  Jones,  James  Page,  James  Werman  and  J.-uues 
Coe  White,  then  being  soch  oveneera  as  aforeuid,  ia 
Her  Majesty's  Court  of  Q.  B.  for  the  rsoarerr  of 
the  said  debts,  and  other  claims  or  debts  made  ly 
the  pit.  against  them  as  such  overseers,  and  the  pit., 
by  a  particulars  of  demand  in  the  said  action,  aid  the 
declaration  therein  claimed  and  sought  to  reeovct  from 
the  said  deftal  in  the  action,  the  said  debta  in  this 
dadaration  mentioned.  And  the  said  Philip  Jones, 
Jamea  Page,  James  Werman,  and  Jamet  Coe  White 
thercnpon  pleaded  to  the  said  declaration  and  tb«  raKl 
claims  against  them,  that  as  to  601.  paioel  of  the  ph.'s 
claim  therein,  they  bronght  into  court  tbe  snm  of  60/.. 
and  that  that  was  enough  to  satisfy  the  plL's  rliin 
as  to  that  snm,  and  that  as  to  the  residue  of  tbe  pit.'s 
claim,  they  never  were  indebted.  And  the  pit.  tkrve- 
apon  replied,  taking  the  said  aom  of  60L  oat  of  cooit 
in  satisuotion  of  tbe  said  60/.  parcel,  &c,  and  entend 
a  nolle  proteqei  in  the  said  action  as  to  the  landoe  ef 
tbe  pit.'s  claim  therein.  And  the  defts.  say,  that  tbe 
said  60/.  so  paid  into  court  wia  enongh  to  satisfy 
the  ssid  60/.  in  respect  to  which  it  was  paid,  and  te 
satisfy  all  the  said  claims  roads  by  tbe  pit.  in  bis 
said  action,  including  bis  chiin  in  this  sctioa. 
And    the  (aid    Philip   Junes,   James    Page,  Janai 
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Wermai  and  Jmdm  Coe  White  ware  naTer  in- 
dabud  to  the  pit.,  and  no  mone;  bacama  pajabla  by 
them  t<  him,  nor  bad  the  pit.  aaj  claim  wbaterer 
agaiiut  Ibam  io  reapacl  of  the  residue  of  the  plu's 
olaimr  in  tbi*  action,  or  otbarwiae." 

To  tbi*  plea  there  was  a  demarrer. 

B/ sect.  1  of  the  II  &  13  Vict,  c  91  (an  Act  to 
make  provinon  for  the  pajment  of  parish  debts,  the 
audit  of  parochial  acd  union  accounts,  and  the  allow- 
ance of  certain  charges  therein),  it  is  enacted  "  tliat  if 
the  o«ersetra  of  the  poor  of  any  parish  shall  lawfnlljr 
bjr  rirtoe  of  tbeir  office  contract  any  debt  on  account 
of  the  parish  within  three  months  prior  to  the  ter- 
miualion  of  tbeir  year  of  office,  and  the  same  shall 
nut  bare  been  discharged  by  the m  before  theur  jear  of 
office  shall  bars  determined,  such  debt  shall  be  payable 
by  and  recoTarable  from  their  immediate  snooeasors  io 
office,  and  chargeable  upon  the  poor-rates  of  the  said 
pariah  in  like  mannsr,  as  the  same  wonld  hare  been 
payable  and  chai;gaable  by  audi  first-mentioned  orer- 
seers  during  their  year  of  office,"  &c 

iltOUk,  Q.C.  {Ktant  with  him)  now  appeared  in 
support  of  the  demurrer,  and  contended  that  the  plea 
was  no  answer  to  the  plt.'s  claim,  for  that  as  in  the 
fonaer  action  the  pit.  could  not  recorer  against  the 
then  delts.  the  amount  incurred  during  the  year  of 
office  of  tbeir  predecenora,  the  present  defts.,  so,  in 
taking  as  satisfaction  in  the  action  against  them  of  the 
iOL  be  only  satisfied  such  claim,  and  did  not  thereby 
discharge  his  claim  against  the  present  defts.  That 
the  case  of  ChamUri  r.  Joutt,  5  £x.  229 ;  19  U  J. 
339,  Ex.,  shows  that  nnder  the  II  &  12  Vict,  c  91, 
the  contract  is  not  transferred  to  the  succeeding  orer- 
seers,  aod  that  if  the  pit.  had  gone  on  with  the  action 
against  them  io  the  formtr  action  for  the  amount 
duo  from  their  predecessors  he  most  bare  failed,  and 
that  bis  acceptance  of  the  60L  was  only  in  discharge 
of  the  claim  he  had  against  such  succeeding  OTCrseers ; 
that  the  plL  being  advised  that  be  conld  not  recorer 
against  tba  subs^oent  oTarsears  in  lespeot  of  that 
part  of  the  demand  which  arose  against  the  former 
overaeers,  b«  took  the  60/.  in  discharge  only  of  his 
chiim  against  the  then  defU.  The  entire  claim  of  the 
pit.  was  IML 

if.  Smith  (£.  C.  Robhuott  with  him)  appeared  in 
support  of  the  plea,  and  contended  that  it  was  an 
answer  to  the  action,  for  that  the  60A  was  paid  into 
court  not  only  to  satisfy  so  much,  but  "  to  satisfy  all 
the  said  daiois  made  by  the  pit.  io  his  said  action,  in- 
cluding his  claim  in  this  action."  [BI.ACKBUBN,  j. — 
Tb«re  are  no  words  in  the  1st  section  of  tlie  11  &  13 
Vict.  c.  91,  to  say  that  the  prior  orarsoers  ahsll  be 
discharged.]  That  may  be  so ;  but  if  an  action  baa 
been  brought  kgainst  tba  succeeding  OTerseers  for  the 
whole,  and  they  hare  paid  into  court  a  snm  of  money  in 
reapect  of  the  whole,  which  is  uken  out  in  satisfaction 
of  the  demand  in  the  action,  that  is  an  answer  to  a 
subsequent  action,  a*  in  this  case. 

AttOiMh,  Q.C.  in  reply. 

CocKBUBa,  C.  J.— As  I  undersUnd  tbe  Act  of  Par- 
liaoMnl,  it  is  not  to  transfer  the  debt  to  tbe  succeeding 
OTerseers,  but  to  authorise  them  to  pay  it,  aod  so 
it  was  payable  by  tbeir  snocasson  in  the  sense  that 
it  was  justifiable  for  them  to  pay  it.  Here  is  an 
action  broogbt  against  tbe  orcrseera,  and  a  siun  of 
money  wss  paid  by  them  sufficient,  as  they  said,  to 
iiwlude  all  tbs  demand.  That  being  so,  this  plea  is 
good  ;  at  all  erents  w*  cannot  say  that  it  is  a  bad 
pl«a.  It  was  competent  to  tbe  defts.  in  the  former 
notion  to  pay  that  demand,  and  if  paid  it  was  a  dis- 
eliarge.  I  understand  the  plea  to  be  in  effect  a  plea 
of  payment,  and  io  that  sense  I  cannot  say  that  it  is 
bad. 

liijicKBVBK,  J. — ^I  am  of  tbe  same  opinion.  Tbe 
•fiiact  of  tbe  statute  is,  (hat  a  debt  due  from  one  sat  oF 
vntm*n  may  be  raconnble  from  tbtir  sactesaots  in 


office.  I  am  certainly  inclined  to  tbe  opinion,  that  tba 
constmetion  put  upon  the  statute  by  the  Court  of  Ex. 
in  Ckamberi  t.  Jonu  is  correct,  and  that  tba  subsequent 
OTerseers  sre  not  personally  liable  for  the  former  debts. 
But  it  is  qmte  plain  that  they  would  be  the  persons 
who  would  ultimately  baTS  to  raise  the  money.  Then, 
that  being  the  case,  they  may  certainly  bare  set  np 
that  they  were  not  liable  for  tbe  debt,  but  they  were 
not  bound  to  set  up  such  a  defence.  In  the 
former  action  the  pit.  not  only  claimed  for  the 
first,  bat  for  tbe  aubaequent  amonnt.  Then  the 
payment  of  the  60L  into  court  is  general,  and 
it  aeems  to  me  that  payment  should  be  allowed 
as  against  both  portions  of  tbe  dsim.  Tbe  plea  says 
that  the  601  was  paid  Into  court  "  to  satisfy  all 
tbe  said  claims  made  by  the  plL  in  his  said  action,  in- 
eluding  his  claim  in  this  action."  If  that  was  so, 
thia  is  a  perfectly  good  plea. 

Mbixob,  J. — I  agree  with  the  Conrt  of  Ex.  that 
the  section  of  Uie  statute  does  not  trsnsfar  the  con- 
tract; and  in  tbe  former  action  the  oTerseers  may  bare 
supported  a  defence  as  to  tbe  sums  incurred  in  the  time 
of  their  predecessors,  but  they  were  justified  in  not 
choosiog  to  do  so.  Than,  the  two  chums  being  mixed 
together,  a  payment  is  made  for  the  whole.  The  pit. 
tharenpoo  takes  tbe  sum  oat  of  oourt,  snd  a  frash 
action  is  brought,  on  the  ground  that  a  portion  thai  was 
claimed  in  the  first  action  oonid  not  haTe  been 
recoTcred.  I  will  not  say  bow  that  might  be,  but  it 
is  now  said  by  tbe  plea  that  the  amonnt  was  paid 
into  court  upon  the  whole  demand.  I  think  this  is  a 
good  plea.  JudgvtaU  for  th»  de/U. 

Pit's  attorney,  Tioatai  E.  Ptttfold. 

Defts.'  attorney,  Bartrop,  Kingston-on-Thames. 


C0X7BT  OF  COMMON  BENCH. 

Beported  by  VT.  Matd  and  LcvLXT  SMim,  Esqra, 
liarrlitera-at-Law. 

Nov.  24  and  Jan.  11. 
Babtrolouew  ahd  otiiebs  v.  Mabkwick. 
CoHtrad — Rudsrion  of—JMU. 
A.  agreed  lopmxhiue  goodt  ofB.  of  ike  tabteofSOOL 
or  600/.,  on  the  terme  of  pagmeiU  on  eoa^>letio»  of 
ike  order  by  half  cati  md  kal/' bg  bill  at  eix  aumtke. 
Having  lelectui  aud  reeeind  goodt  of  the  value  of 
88/.  17s.  6<f.,  A.  wrote   to  R,  elating  that   "he 
should  eloee  hit  order.'    D.  then  nud  A.  to  rteoeer 
the  valee  of  the  goods  ddivered: 
Held,  that  the  rtfutal  of  A.  to  order  more  goodt  mu 
a  retcittion  of  the  amtraet,  and  that  ta  an  actioit 
for  the  value  of  the  goods  actuallji  delivered,  it  wo* 
not  aeoestory  for  R.  to  dodar*  speaallg  on  the 
eontracl. 

Tbe  deoUration  contained  only  tbe  money  counta  for 
goods  sold  and  delireied,  gooda  bargained  and  sold, 
and  accounts  stated.  The  only  plea  was,  nerer 
indebted. 

Tba  pits,  are  npbolstefen;  and  the  daft,  being  about 
to  furnish  an  hotel,  called  at  their  shop  and  stated 
that  he  wished  to  purchsse  600/.  or  700/.  worth  of 
furniture,  which  the  pits,  agreed  to  snpply  him  on  the 
terms,  that  he  should  pay  half  cash  and  half  by  bill 
at  six  months,  "  on  complMion  of  deliTery."  The 
deft,  then  selected  goods  of  the  Tslne  of  73l  5s.  id, 
which  were  duly  delivered  to  and  aoceptad  by  him. 
Shortly  afterwards  ha  gare  another  order  amonntiog 
to  43I  18s.,  bat  returned  goods  of  the  rains  of 
28/.  6s.,  as  beiog  unsuitable.  The  pits,  having  then 
applied  to  tbe  deft,  for  payment,  and  some  misnuder- 
standing  baring  arisen  between  thsm,  tba  daft,  wrota 
to  tba  pita,  the  following  latter  :— 

"  3,  Hanorer-square,  I7tb  April  1863. 
"  Gentlemen, — ^Tba  way  yon  do  your  bnsiness  will 
not  suit  me.    I  laara  v>  aooount  fur  a  large  anoont 
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of  goods  not  parchued,  and  a  demand  made  for  pajr- 
ment  opposed  to  treaty.  Yonr  salesman  well  knows 
mj  terms,  and  I  now  close  all  furllier  orders,  and 
desire  what  I  hare  not  purchased  may  be  taken  off  my 
premises.  I  will  not  be  responsible  fur  them  against 
damage. — I  am,  Gentlemen,  yours  obediently, 

"  Habk  Harkwick. 

"  I  shall  settle  your  acoonjit  npon  the  terms  agreed, 
when  corrected." 

This  action  was  then  commenoed  to  recorer  the  riloe 
of  tlie  f>oods  snpplicd  to  the  deft. 

At  the  trial  before  Keating,  J.,  at  the  sittings  in 
London  after  Trinity  Term,  it  was  snbmitted  that  the 
pit.  most  be  nonsuited,  as  the  contract  was  an  entire 
contrAct  to  purchase  500/.  or  600L  worth  of  goods,  and 
the  pits,  ought  therefore  to  bare  declared  specially. 
Keating,  J.  directed  the  jury,  that  if  they  were  of 
opinion  that  the  deft,  refused  to  perform  his  part  of 
tlie  contract,  that  would  amount  to  a  rescission  of  the 
contract,  and  the  pits,  would  be  remitted  to  their  common 
law  rights,  and  might  recorer  in  an  action  for  goods 
sold  and  delivered.  The  jury  found  a  verdict  for  the 
pits,  for  88/.  17a.  6d.,  the  Talue  of  the  goods  supplied. 

CoUridge,  Q.C.  {Grijitt  with  him)  baring  obuined 
a  rule  calling  on  the  pits,  to  show  cause  whythererdict 
shcnld  not  be  set  aside  and  a  nonsuit  entered,  on  the 
ground  that  the  action  could  not  b«  sustained  on  the 
common  counts, 

AoK.  24.— O'Brien,  Serjt  and  i5r.  MaUtoBS  now 
showed  cause.— The  letter  of  the  17th  April  was  a 
resci^ision  of  the  contract,  and  we  treated  it  so ;  the 
original  contract  that  the  deft,  should  order  500/1  or 
600/.  worth  of  goods  was  at  an  end.  The  case  of  Paul 
T.  Vodd,  2  C.  B.  800,  relied  on  by  my  friend  in  moring 
for  the  rule,  is  distinguishable,  as  that  was  a  contract 
to  supply  certain  articles,  and  the  pit.  bad  snpplied.tbem 
all,  for  which  he  was  to  be  paid  by  30/.  cash  and  a  bill 
at  three  months,  and  it  was  held  that  he  could  not  sne 
till  the  end  of  the  three  months'  credit.  There  one  of 
the  partie<  had  performed  his  part  of  the  contract,  but 
hero  it  was  only  in  process  of  being  performed.  I  say 
that  the  contract  was  rescinded  when  the  deft,  wrote, 
"  I  dose  the  order,"  and  I  say  further,  that  when  the 
contract  depends  on  a  number  of  contemporaneous  acts, 
as  here,  as  soon  as  one  portion  of  the  goods  had  been 
fcupplied,  the  pit.  had  a  right  to  say,  "  Pay  me  the 
money  and  give  me  the  bill :"  (  Wilken  T.  Reynoldt, 
2  B.  &  Ad.  882.)  [Ehlb,  C.J.— There  is  a  difference 
between  a  breach  of  contract  and  a  rescission,  but  had 
the  pit  not  a  right  to  say  to  the  deft,  who  had  broken 
bis  contraet,  "I  elect  to  take  this  as  a  rescission  of  the 
contract  ?"  Kkatmo,  J.— I  took  my  direction  from  a 
panaga  in  Smith's  Leading  Cases  (CvUtr  ▼.  PtnuM,  2 
Smith,  L.C.  4th  edit.  16):  "  And  it  is  further  sub- 
mitted that  it  is  an  inrariably  true  proposition,  that, 
whererer  one  of  the  parties  to  a  apeciid  contract  not 
under  seal  ha«,  in  an  unqunliHed  manner,  refused  to 
peiform  hi«  side  of  the  contract,  or  has  disabled  him- 
8«lf  from  performing  it  by  his  own  a«t,  the  other 
party  has  thereupon  a  right  to  elect  to  rescind  it, 
and  may  on  doing  so  immediately  sue  on  a  quatOxon 
mtrtut  for  anything  that  he  had  done  under  it  preriously 
to  the  rescission."  I  submit  thst  the  letter  is  eridence 
of  an  account  stated :  it  amounts  to  this,  "  Correct 
your  bill,  and  I  owe  you  so  much."  f  Keatinq,  J. — 
How  do  yon  distinguish  the  case  of  Paul  T.  Jioddf] 
There  the  oootrael  was  complete,  the  pit.  had  done 
all  be  bad  to  do ;  here  the  contract  was  made  np  of  a 
series  of  aota.  The  qnestion  of  te»ciaaion  or  no 
rescission  was  a  proper  question  for  the  jury.  It  is 
not  erery  branch  of  contract  that  would  allow  the 
other  party  to  rescind,  but  it  must  consist  of  the  non- 
performance of  something  essential.  In  Fnmklm  v. 
J/iller,  4  A.  &  E.  599,  it  was  held  that  there  was 
only  a  partial  non  porfurmanof.  The  deft,  here 
refused  to  it  that  which  was  necessary  to  enable  the 


pita,  to  perform  their  part  of  the  contract ;  he  nSati 
to  inform  them  what  articles  he  wanted.  Tht  itft."'. 
to  give  any  more  orders  was  such  an  eseeotia.  lit.^: 
of  the  contract  as  to  entitle  the  pits,  to  itsriu 
(Ue  T.  Risdon,  7  Taunt.  188.)  [Enut,  CJ-A 
contract  cannot  be  rescinded  in  part,  and  it  nut  ^ 
done  mutually  ;  the  question  then  is,  wbetbtr  it 
deft.,  having  refnsed  to  perform  his  part,  has  pr. 
the  pita,  a  right  to  rescind  ?] 

Jan.  I  l.—Coleridg4,  Q.  C.  {Grifilt  with  bio)  n 
now  heard  in  support  of  the  rule.  The  case  bit  beaf« 
quite  differently  to  what  it  appeared  at  the  trial  U> 
pit's  wiahed  for  further  references,  after  tbey  had  ap- 
plied some  of  the  goods,  and  then  the  deft  wntt,"! 
shall  give  yon  no  further  orders."  In  Cbilty  to  Cr.- 
tracts,  6th  edit  390,  it  is  said,  "  where  by  Uxtm 
of  the  oontract  the  gooda  are  to  be  paid  for  by  bu.  i:' 
exchange  or  promissory  note,  or  partly  io  mooe)  wJ 
partly  by  bills,  and  the  vendee  refuses  to  gire  «tbtf,il 
is  necessary  to  declare  against  him  specially  f«t  wi 
default,  and  neither  the  price  of  the  goods  i«r  u 
amonot  of  the  stipulated  cash  payment  can  be  if 
covered  on  the  common  oonnts,  until  the  ptmJ  f 
credit  has  expired."  See  alao  the  authoritia  ^^^ 
there: 

Bigs  V.  Whaking,  14  C.  B.  195 ; 
PmU  V.  Dodd, 
and  the  cases  collected  there  are  qnite  in  pout 

Eble,  C.  J.— I  am  of  opinion  that  thb  talc  tki'I 
bo  discharged.  The  pit.  and  deft,  entered  i»'.«  ■ 
treaty  for  the  delivery  of  a  large  qmntity  of  J»i-'" 
the  terms  of  payment  by  half-cash  and  half  I?  Ul  i 
six  months,  and  I  treat  the  whole  as  ooe  coalisd- 
Part  of  the  goods  were  delivered  and  the  pita  In" 
brought  this  action  for  debt  for  goods  sold  ui  (*■ 
livered.  It  is  clear  that  he  could  not  bring  as  km 
of  debt  for  the  half  of  the  money,  but  1  do  not  '»• 
my  judgment  on  thtt  ground.  There  was  a  c««lna 
which  was  iu  course  of  performance,  and  a  luf 
order  was  a  part  of  the  bargain.  Then  the  ptuduse 
says,  "  I  will  take  no  more  goods,"  and  Ihit  i»  «J 
opinion  was  a  rescission  of  the  contract,  and  tbep"' 
elect  to  adopt  it  as  a  resciision.  The  antborilin  arc 
collected  in  Cutler  v.  F»u>M  and  Hodattr  v.  if* 
Tour,  2  £1.  &  Bl.  678.  I  think  that  in  tbii  at 
the  deft  gave  notice  that  he  would  bare  w  '<*'• 
goods,  and  his  refusal  to  go  on  pnrchasin)!  !•"  ''" 
pit  a  right  to  rescind  the  contract,  and  the  eMl(»l 
being  rescinded,  debt  lief  for  the  value  of  tli»r*'' 
received.  ^^ 

WiLUAua,  Wuj;.B8  and  Kkatiko,  JJ.,  «>o<«n»i- 
Jtidldiieiar}ti 

» 
Nov.  9  and  25  and  Jan.  12. 

Bknhetx  asd  another  v.  Bkiiiam. 
/Vac/toe— Co««Cy    Court— Concurrat  jaritdiili*- 

Appealfrom  dtcuion  of  a  judge  at  (Aw*** 
Wktre  one  of  two  pltt.  in  an  aOhn  viid  "^'J* 
brought  in  a  Cowttg  Court  rtada  •*»* Jt 
Imenlg  uala  fron  the  deft.,  tkt  Suiuria-  Cf<^ 
hare  eoncurrenl  jariididion  with  tie  Cof*^  **f? 
and  theplu.,  if  theg  succeed,  are  entitkd  le  *»■ 
eoitt. 
Hickie  v.  StiKsm/oUoiBed.  . . 

Upon  aa  appeal  to  Ike  fidl  court  from  tie  *^  -^ 
a  judge  at  dtamhere,  it  is  a  rule  that  all  *<**" 
used  at  dtanibtrs  ekould  be  laid  bifirt «*T: 
but  a  doament  wkick  is  admiUed  ijr  both  t*"*^ 
be  utterly  irrelevant  to  the  mailer  of  div"*  *" 
no*  be  produced.  .,, 

Nov.  9.—Haace  obtained  n  rule  calling  on  tw  ** 
to  show  causa  why  the  pits,  who  bad  •»'"'"i|^ 
verdict  in  this  action  should  not  have  tkw  "^(.^^ 
action  might  liavo  been  bruoght  in  a  Oostj  ' 
but  one  of  the  pits.  liv»d  rooc*  than  l"'"'?  * 
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fron  the  deft,  and  it  was  contended  that  the 
Soferior  Court  bad  therefore  concanent  jurisdiction 
will  the  Coaut;  Court  under  9  &  10  Vict.  c.  95,  s. 
1 2&  A  similar  application  bad  been  made  to  Willes, 
J.,  at  chambers,  but  be  had  refused  to  make  an  order 
for  costs.  Hidae  T.  Sulamo,  Ex.  59,  was  in  the  pits.' 
faroor. 

Nov,  25. — DovdettetU  showed  cause,  but  admitted 
tlist  he  could  not  distioguish  the  case  from  that  of 
Biekit  T.  Salamo,  He  then  objected  that  this  was  an 
appeal  from  the  decision  of  a  judge  at  chambers,  and 
that  all  documents  which  had  been  Uid  before  him 
■hould  bare  been  brought  before  the  full  court, 
whereas  an  aSidavit  of  the  deft,  which  had  been  used 
at  chambers  bad  not  been  laid  before  the  conrt. 

Banee,  in  snpporting  the  rule,  submitted  that  this 
was  not  an  appeal  from  a  decision  at  chambers,  as 
the  judge  had  merely  indorsed  the  summons  with  the 
words  "  no  order."  It  was  admitted  on  both  sides 
that  the  affidavit  in  question  was  quite  irrelevant  to 
the  question  in  dispute.  Cur.  adv.  vult. 

Jan.  12. — EfiLE,  C.  J.  delivered  the  judgment  of 
the  court  (Erie,  C.  J.,  Williams,  Bjrles  and  Keating, 
JJ.). — With  respect  to  the  costs  in  this  case,  npon  the 
authority  of  Hiehie  r.  Salamo,  the  pits,  are  entitled  to 
them.  As  to  the  other  pointi,  which  we  took  time  to 
consider,  it  is  a  rule  that,  npon  an  application  by  way 
of  appeal  from  the  decision  of  a  judge  at  chambers,  all 
documents  laid  before  him  should  be  laid  before  the 
court ;  but  one  which  was  admitted  by  both  sides  to  be 
irrelevant  to  the  matter  in  dispute  m«y  be  taken  to  be 
Don-e.'istent,  so  that  all  which  were  really  used  at 
chambers  have  been  brought  before  the  court. 

____  Bule  oiiobitt. 

Wedntidoji,  Jan.  13. 

Hkath  V,  Bbeweb. 

Koliu  of  action—  Cab  Act— 6  #  7  Viet.  e.  86,  ».  47— 

Belief— Acting  btmijlde. 

To  entitle  apenon  to  notice  of  action  uutkr  the  6  4  ^ 

Vict.  e.  86,  t.  47,  on  the  ground  that  he  bondfde 

hdieved  that  he  viae  entitled  under  that  Act  to  do 

what  he  did,  the  belief  must  not  onlg  be  bona  fJe, 

but  alto  reasonable,  and  therefore,  where  the  Act 

gave  the  deft.,  a  cab  proprietor,  power  to  summon 

the  pit.,  a  cab  driver,  before  a  magistrate  for  any 

misconduct,  and  the  defi.,  instead  of  doing  so,  made 

an  indortemenl  on  the  plt.'s  licence  which  had  the 

effect  of  depriving  the  ph.  of  emplogment  as     a 

•oi  driver, 

Beld,  that  the  deft,  uas  not  entitled  to  notice  of  action, 

on  the  ground  that  he  believed  that  he  was  putting 

the  law  in  motion. 

The  pit  in  this  action  was  a  cabdriver,  and  the  deft, 
a  cab  owner,  in  whose  service  the  pit  had  been.  On 
discharging  the  pit.,  the  deft  wrote  on  bis  licence, 
"  For  damaging  cab  and  not  bringing  borne  money," 
the  efiect  of  which  was,  that  the  pit  could  not  obtain 
employment  as  a  cab  driver,  and  be  therefore  brought 
this  action  against  the  deft  for  damaging  bis  licence. 
At  the  trial  before  Byles,  J.,  at  the  sittings  after  last 
term,  a  verdict  was  found  for  the  pit.  fur  20/. 

Kemp  now  moved  for  a  rule  to  set  aside  this  vcfdict 
and  enter  a  non-suit,  on  the  ground  that  the  deft.  6«n<! 
JIde  believed  that  be  was  entitled  to  do  what  he  did 
under  the  provisions  of  tba  6  &  7  Viet,  c  86,  and  there- 
fore was  entitled  to  notioa  of  action  under  the  47lh 
section  of  that  act  By  the  21st  section  of  that  act  it 
is  enacted  that  "  Ereiy  proprietor  of  a  hackney-car- 
riage, and  of  every  metropolitan  stage-carriage  who 
shall  permit  or  employ  any  licensed  person  to  act  as 
the  driver  or  conductor  thereof,  shall  require  to  be 
delivered  to  him,  and  shall  retain  in  his  possession  the 
licence  of  such  diivcr  or  conductor  tvhtle  such  driver 
•r  condnctor  ttmsias  iil  bis  service,"  &c.;  and  by 


sect  24,  "When  any  licensed  driver  or  conductor  tliall 
leave  the  service  of  any  propristor,  such  proprietor 
shall,  upon  demand  thereof,  return  to  him  his  licence : 
provided  always  that  if  the  said  proprietor  shall  have 
any  complaint  against  the  said  driver  or  conductor,  it 
shall  be  lawful  fur  such  proprietor  to  retain  the  licence 
for  any  time  not  exceeding  twenty-four  hours  after  the 
demand  thereof,  and  within  that  time  to  apply  to  the 
police-conrt  of  the  district  in  which  the  said  proprietor 
shall  dwell,  &c,  for  a  summons  against  him,"  tie. ; 
and  by  sect  47,  "  All  actions  and  prosecutions  which 
shall  be  brought  or  commenced  against  any  person  for 
anything  done  under  the  authority  of  this  act, 
or  of  such  orders  or  regulations  as  aforesaid,  shall  be 
commenced  and  prosecuted  within  three  calendar  months 
next  after  the  fact  committed  and  not  afterwards 
.  .  .  and  notice  in  writing  of  such  action  and  of  the 
canse  thereof  shall  be  given  to  the  deft,  one  calendar 
month  at  least  before  the  commencement  of  the  action, 
&C."  It  was  now  contended  that  the  deft,  was  entitled 
to  notice  of  action  under  this  section,  on  the  ground 
that  he  bond  fide  believed  th.it  he  had  a  right  to  in- 
dorse the  licence  of  the  pit.  without  summoning  him 
before  a  magistrate,  under  the  24th  section.  [Erle, 
C.  J. — The  belief  mnst  be  a  rational  belief.  Willxams, 
J. — The  rule  has  been  laid  down  that  he  mxat, 
believe  facts  which,  if  they  were  true,  would  justify 
him.] 

Eblb,  C.  J. — I  am  of  opinion  that  there  shonld  be 
no  rule.  The  cab-owner  had  indorsed  on  the  licenco 
words  which  would  deprive  the  pit  of  his  profits  as  a 
cab-driver,  and  this  action  is  brought  for  damaging  the 
pit's  licence.  Then  it  is  said  that  the  deit  was  enti- 
tled to  notice  of  action,  on  the  ground  that  he  had  dona 
this  thinking  that  he  was  acting  in  pursnsnce  of  the 
Act  of  Parliament  Now  can  it  be  said  that  the  deft, 
honestly  believed  that  be  was  acting  within  the  provi- 
sions of  the  statute  ?  I  think  that  the  law  on  this 
subject  is  very  clearly  laid  down  by  my  brother  Wil- 
liams in  the  case  of  Hermann  v.  Seneschal,  ISC.  B., 
N.  S.,  393.  The  only  tiling  that  would  bring  the 
deft,  within  the  rule  there  laid  down,  would  be  that  he 
honestly  believed  that  he  was  a  magistrate,  or  that  the 
indorsement  of  a  magistrate  was  a  superfluity,  and  that 
he  had  a  right  to  be  a  jndge  in  his  own  cause.  There 
is  nothing  in  the  statute  which  says  that,  and  I  think 
this  rule  ought  to  be  refused. 

Williams,  Willks  and  Keatiko,  JJ.,  concurred. 
Rule  refused. 

Thurtdc^,  Jan.  14. 

Cole  «.  Meek. 

Charitr-partg — Full  and  complete  cargo— Broken 

stowage. 

The  deft.,  by  charter-party,  bound  himself  to  ship  on 
board  the  plt.'s  ship  a  full  and  complete  cargo  of 
sugar  and  (or)  other  lawful  produce.  Certain 
rates  affreight  were  specified  in  the  charter-parly 
for  sugar,  rum  and  timber,  and  then  followed  the 
words,  "  Other  goods,  if  any  be  shipped,  to  pay  in 
proportion  to  the  foregoing  rates,  except  what  may 
be  shipped  for  broken  stowage,  which  shall  pay  as 
customary."  The  deft,  shipped  as  much  timber  as 
the  vestel  would  carry,  but  did  not  fill  up  the 
inlerstiees  between  the  logs  with  broken  stowage,  of 
which  the  vessel  would  have  carried  30  tons,  in 
addition  to  the  timber  on  board: 

Beld,  that  broken  stowage  being  produce  contemplated 
by  the  parlies,  and  the  shipowner  being  bound  to 
receive  it,  and  it  being  impossible  to  fill  a  ship 
loaded  with  limber  without  broken  stowage,  tlia 
charterer  was  bound  to  provide  it,  and  that  he 
had  not  shipped  a  full  and  complete  cargo  nilhin 
the  terms  of  the  charter-party. 

Uoorsom  v,  i'age  dislingfiished. 
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ActiOD  brought  upon  *  oliuter-party  entered  into  at 
Lirerpool  on  the  24  th  July  18CI,  between  George 
Cole,  of  Bristol  (the  pH.),  owner  of  the  ship  /na, 
registered  tannage  258  tone,  then  in  Liverpool,  and 
John  Meek,  of  Liverpool  (the  deft.),  charterer. 

The  following  were  the  material  parta  of  the 
charter-party  : — 

"  It  ia  mntnally  agreed  that  the  said  vessel,  being 
now  staunch,  strong,  and  in  every  respect  fitted  for  the 
voyage,  shall  immediately  be  made  ready  in  any  dock 
charterer  may  name  in  the  river  Mersey,  and  there  load 
a  full  and  complete  cargo  oi  ooals,  and  (or)  other  lawful 
merchandise,  the  vessel  being  guaranteed  to  carry  at 
least  375  tons  of  dead  weight  if  required  ;  and  being 
so  loaded  and  despatched  SxM  immediately  proceed  to 
Havana  and  discharge  the  same,  agreeably  to  bills  of 
lading ;  after  which  she  shall  again  be  made  ready,  and 
there  and  (or)  at  one  or  other  nana]  loading  places  in  the 
island,  as  (nnJered,  load,  from  the  agents  of  the  said 
charterer,  a  full  and  complete  cargo  of  sugar  and  (or) 
o.her  lawful  produce  which  the  said  charterer  binds 
himself  to  ship  (not  exceeding  what  the  vessel  can 
reasonably  stow  and  carry  over  and  above  her  cabin 
tackle,  provisions  and  furniture),  and  being  so  loaded 
shall  therewith  proceed  to  Cowes  for  orders  (unless 
ordered  direct  on  signing  bills  of  lading),  to  discbarge 
at  a  safo  port  in  the  United  Kingdom,  or  on  the 
continent  between  Cronstadt  and  Havre,  both  indnaive, 
or  in  the  Mediterranean  or  Bosphorus,  and  being  arrived 
•t  the  port  as  ordered,  shall  there  deliver  the  said  cargo 
to  the  charterer  or  his  agents,  aecordiug  to  bills  of 
lading." 

Certain  rates  of  freight  were  specified  to  ba  paid  by 
the  charterer  to  the  owner  for  the  round  voyage  to  a 
pott  in  the  Baltic,  elsewhere  on  the  continent,  or  to 
the  Mediterranean,  "  for  sugar  and  molasses,  per  ton  of, 
&c. ;  the  same  rates  for  mm  per  liquid  tun,  and 
load  for  limber  ;  other  goods,  if  any  be  shipped,  to 
pay  in  proportion  to  the  foregoing  rates,  except  what 
way  be  shipped  for  broken  stowage,  which  shall  pay 
•8  costomary."  ...  "If  timber  be  shipped, 
the  qnautity  of  Sabica  not  to  exceed  60  tons,  to  be 
taken  through  the  vessel's  hatchway."  The  first  conut 
of  the  declaration,  after  setting  oat  the  material  parts 
of  the  charter-party,  alleged  three  breaches  of  the 
charter-party,  viz.,  nonpayment  of  freight,  luailing  a 
short  and  incomplete  cargo,  aiid,  thirdly,  loading  a 
cargo  of  timber  of  unreasonable  and  improper  dimen- 
■ions  and  nxet  for  the  ship,  without  providing  broken 
stowage  for  the  same,  although  broken  stowage  was 
necessary  hi  the  due  and  proper  shipment  of  such 
cargo.  It  further  alleged  loss  of  freight  sustained  by 
the  pit.  in  consequence  of  a  full  cargo  not  being  loaded 
on_  iMard.  There  were  also  thdsi/Miu  counts  fur 
freight  and  demurrage. 

The  deft,  paid  into  coort  1451,  and  denied  the 
■econd  and  third  breaches  of  the  charter-party. 

At  the  trial  before  Erie,  C.J.)  at  the  sittings' in 
London  after  last  term,  it  was  arranged  that  the 
matters  of  account  should  be  referred,  and  the  only 
question  left  to  the  jury  was,  whether  or  not  the  deft. 
had  loaded  a  full  and  complete  cargo  for  the  home- 
ward voyage,  within  the  meaning  of  the  charter- 
party.  The  deft,  had  shipped  timber,  and  it  was 
admitted  that  be  had  abippigd  as  much  timber  aa  the 
vessel  would  carry,  but  the  interstices  between  the 
logs  might  have  been  filled  np  by  other  produce,  and 
the  ship  would  have  carried  thirty  tons  of  broken  stow- 
age if  this  had  been  done.  The  deft,  contended  that  it 
was  optional  with  him  to  ship  "  broken  stowage "  or 
not,  and  that  he  was  not  bound  to  do  so  under  the 
chartar-party,  the  construction  of  which  was  for  the 
judge.  There  was  evidence  that  express  contracts  that 
vessels  should  be  filled  np  with  broken  stowage  were 
frequently  inserted  in  charter-parties.     Erie,  C.  J.  left 

it  to  the  jury  to  uj  vhether  the  Mi.  lutd  loiided  » 


full  and  complete  cargo,  and  they  foimd  in  favour  of 
the  pit.,  with  damages  56/.  5s. 

Kartlaie,  Q.  C.  (F.  if.  White  with  bim)  mm 
moved,  pursuant  to  leave  reserved,  to  enter  a  verdict 
for  the  deft  on  the  gronnd  that  then  waa  no  qncstiao 
to  go  to  the  jury,  or  for  a  new  trial  on  the  gronnd  that 
the  finding  of  the  jury  was  against  the  weight  of  evi- 
dence. Both  the  shipowner  and  the  charterer  are 
interested  in  limiting  the  amonnt  of  broken  atowage, 
the  farmer  because  it  only  paya  half  freight,  and  the 
latter  because  he  has  difficulty  in  obtaining  it  la 
Uavanna  it  cannot  be  got.  The  defu  did  provide  a 
full  and  complete  cargo  : 

ifoorsom  v.  Pagt,  4  Camp.  103  ; 
Irving  v.  Clegg,  1  Bing.  N.  C.  53. 

Eblk,  C  J.— This  question  was  for  the  jury,  and  I 
am  not  dissatisfied  with  their  verdict.  If  it  was  for 
the  court,  I  agree  with  the  jury  that  the  pit.  is 
entitled  to  sustam  his  claim.  The  charterer  had  the 
option  o(  putting  in  any  cargo  that  he  pleased,  bnt  be 
waa  bound  to  fill  the  ship,  and  if  be  sliipped  a  cargo 
which  would  not  fill  the  ship  without  broken  stowage 
be  was  bound  to  provide  broken  stowsge.  The  ship- 
owner was  under  an  obligation  to  receive  it.  and  then 
must  have  been  a  correlative  obligation  on  the  deft.'a 
part  to  snpply  sojnuch  as  would  tender  the  cargo  a 
complete  one. 

WiLUAMS,  J.  ooDCurred. 

\yiLr.Es,  J. — I  also  concur,  but  I  wish  to  point  oat 
that  our  decision  is  not  in  conflict  with  that  of  Lord 
Ellenborough  in  Moorsom  v.  Page.  In  that  case  the 
vessel  was  filled  with  tallow,  together  with  as  much 
ballast  as  was  necessary  for  a  complete  cargo  of 
tallow.  The  contention  of  the  shipowner  was,  that 
some  of  the  ballast  ought  to  have  been  taken  oat  and 
its  place  supplied  by  copper,  one  of  the  articles  which 
the  charterer  waa  entitled  to  ship,  for  which  the  owner 
would  have  received  freight.  Bnt  the  charterer  there 
was  entitled  to  ship  a  complete  cargo  of  tallow,  aad 
the  fact  that,  if  he  had'hiaded  the  ship  in  some  other 
way  the  owner  would  have  received  more  freight,  did 
not  render  it  compulsory  upou  bim  to  do  so.  Hen 
broken  stowage  waa  part  of  the  produce  contemplated. 
The  owner  was  bound  to  receive  it,  and  then  is 
nothing  in  the  charter-party  to  show  tliat  the  obliga- 
tion waa  not  intended  to  be  comlative. 

Keatibq,  J.  ooncnrred.  Jitiit  rtftued. 


COUBT  OF  EXCHEQXTEB. 

Beporteaiiy  F.  Baiuir  ami  )I.  Laiun,  Esira,  Barrlsten- 
at-Law. 

Tuaday,  Jan.  12. 
Day  (Admiaistrator,  &c)  v.  Vmaov. 
Setting  aiide  order  oj  judge — Praetic*. 
Brfart  the  court  vill  entertain  an  appliaation  for  ■ 
nUe  to  eet  aside  an  order  of  a  judge  made  on  an 
ex  parte  statement,    application   must  be  made  to 
the  judge  himsdf,  giving  him  the  opportunitg  of 
amending  hit  oun  order,  if  he  thinks  Jit  to  do  se, 
after  hearing  both  sides, 

Kingdon,  on  the  part  of  the  deft.,  moved  for  a  rale 
to  set  aside  a  certificate  granted  by  Erie,  C.J.,  on  the 
ground  of  irregularity  in  not  having  been  granted  at 
the  trial  in  conformity  with  the  C.  L.  T.  A.  1853, 
sect.  117.  The  pit.  having,  when  called  upon  for  that 
purpose,  declined  to  admit  a  certain  document,  and 
having  neglected  to  procnn  a  certificate  from  Erie, 
CJ.,  at  the  trial,  under  sect.  117  of  the  Act,  sub- 
sequently, upon  taxation  of  costs,  applied  ex  parte 
to  the  learned  judge  for  and  obtained  anch  certifi- 
cate, which  it  was  contended  was  irregular.  [Poixocx, 
C.B. — Should  you  not  in  the  first  instance  apply  to 
the  learned  judge  ?]  The  result  of  such  an  applica- 
tion might  be  tlwt  tbc  order  would  be  msuiaed, 
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agd  tbra   tb«   pU.   would  Iut*   to    «ppl;    to    tbalperty.    TUy  5«idlh«y  could  not  gi»e  me  mTcertificiito 
court  afterwardaj^  thus  inourring  »  douMo  expeoae.         before  I  wm  of  «g«.    I  came  of  age  on  ."«'<'  ««p»-  •eo2." 
"  '"  be«n    Being  unable  to  get  the  barge  rfgulered  in  bis  own 


Pollock,  C.B.— If  the  certificate  which  h 
Itnoled  be  irregular,  it  is  to  be  presumed  that  Erie, 
CJ^  on  application,  will  set  it  aside.  We  cannot 
CDtertain  aa  application  to  review  or  set  aside  an 
order  made  bj  a'  judge  on  an  ex  parte  statement, 
bafen  an  opportunity  has  been  giren  to  the  judge, 
bj  an  application  to  bim  for  that  purpose,  to  amend 
Ilia  own  order,  if  be  think  fits  so  to  do  after 
bearing  both  sides. 

Attorneys  for  deft.,  Clarke,  Son  and  Jtawlmt,  29, 
Coleman-street,  E.G.,  agents  for  Bute,  Bideford. 

The  rest  of  the  Court  (Mabtix,  Chahnell  and 
PiaoTT,  BB.)  ooDcarted.  Xuie  re/uud. 


STAPLKrON    v.    Hatusn   asd    asotheb 
(Assignees,  &c) 

IttrduuU  Shipping  Act,  17  #  18  Viet.  c.  96— TVaas- 
fer  under  tect.  M— Infant  purchater—E.piilable 
right*  m  vaeeli  under  35  ^  26  Vict.  c.  63,  t.  3. 
TiM  trasu/er  of  a  vetul  iy  a  bill  of  laU,  under  lect. 
55  oftha  iferehant  Shipping  Ad,  17  #  18  Vict,  c 
96,  to  a  bond  fid»  pvchaier  fbr  value,  veils  the 
proptrtg  in  inch  vetul  in  the  traaiferee  from  the 
moment  of  if  execution,  and  give*  him  a  good  title 
in  an  aelion  of  trespau  against  the  assignees  of 
Ait  vendor  for  seizing  and  selling  the  vessel  tmder 
Ike  bankruptcy  of  the  latter,  although,  until  registra- 
tion of  the  transfer  under  sect.  57,  the  transferee 
could  not  have  transferred  the  veuel  to  a  purchaser 
from  himself. 
On  the  purchase  of  a  vessel  bg  a  person  under  twentg- 
one  years  of  age,  the  vendor  becomes  a  trustee  in 
tguityfor  the  purchaser,  until  the  latter,  on  coming 
of  age,  it  enabled  to  make  the  declaration  of  owner- 
skip  required  bg  sect.  38  of  the  17^18  Vict.  e.  96, 
jyretioify  to  registering  the  vessel  in  his  otsM  name; 
and  sect.  S  of  the  Iferehant  Shipping  Amendment 
Act,  25  ^  26  Vid.  e.  63,  expressly  recognises  and 
gives  effect  to  tuch  eqmtablt  rights,  and  enable*  them 
to  be  enforced. 
Tb«   Lirerpool  Borough  Bank   v.  Turner  (3  L.  T. 
JUp.  N.S.M;  29  L.J.  827,  Ch.,  Wood,   V.  C; 
confirmed  on  appeal  to  Lord  Cam/Ml,  L.  C,  3  L. 
T.  Rep.  y.  3.  494  ;  30  L.  J.  379,  Ch.)  discussed. 
Declaration. — For  that  defts.  conrerled  to  their  own 
oae  the  goods  of  pit.,  that  is  to  say,  a  sailing  barge,  sails, 
ropes,  rigging,  «&,  whereby  pit.  was  deprived  of  the 
profits  and  taming*  of  the  said   barge,  and  was  pre- 
Tpnted  from  carrying  on  bis  trade  of  a  bargeman  for  a 
long  time,  and  was  and  is  thrown  out  of  employment 
and  greatly  impoTerisbed.    Pit.  claims  SOOA 

Pleas.— 1.  (By  aUt.  B.L.  C.  A.  1849,  s.  125),  not 
goilly.  2.  That  the  goods  were  not  the  plu's  as 
alleged.    Issue  thereon. 

This  was  an  action  brought  by  pit.  against  defls.  as 
•aaignees  of  one  Attwater,  a  bankmpt.  At  the  trial 
before  Martin,  B.,  at  Guildhall,  at  the  sittings  after 
Trinity  Term  last,  it  appeared  that  on  the  29th  April 
1 863,  pit.,  then  under  twenty-one  years  of  age,  bought 
tlie  baige  in  question  of  Attwater,  the  then  owner,  for 
I OOIL,  and  a  bill  of  sale  for  the  transfer  of  the  barge 
from  Attwater  to  pit.  was  duly  prepared  and  executed 
and  the  money  paid  by  pit.  to  Attwater.  Plt.'s  ctI- 
daoea  as  to  the  transaction,  and  which  was  not  con- 
tradicted or  disputed,  was  as  follows: — "  I  was  not 
twenty-one  when  I  took  the  bill  of  sale.  I  went  with 
Attwater  to  the  Custom-house.  I  told  them  my  age. 
J  left  my  papers  and  the  bill  of  sale  at  the  Custom- 
lioose.  I  went  there  sereral  times  afterwards.  I 
could  not  get  the  certificate.  They  told  me  no  one 
could  touch  my  property.  They  gave  roe  back  the  bill 
t4  m)*i  fod  «iuii  lt«  OM  could  ioterfen  vitii  taj  pr«- 


uame  by  reason  of  bis  k«iag  unable  to  make  the  decla- 
ration required  by  the  Act  owing  to  his  infancy,  pit. 
continued  in  possession  and  use  of  the  barge  under  the 
ragistiy  of  it  in  Attwater's  name. 

On  the  17tb  July,  after  the  transfer  to  plL,  Attwater 
became  bankrupt,  and  defts.  were  appointed  assignees, 
and  the  proceedings  were  subsequently  transferred  to 
the  County  Court  of  Kent,  at  Sheemets,  under  sect.  109 
of  theB.A.  1861. 

The  assignees  having  subsequently  discorered  that 
the  barge  was  sUll  registered  in  the  bankrupt's  name, 
they  caused  it,  togeUier  with  the  sails,  rigging,  and 
fitting],  &o.,  to  be  seized  by  the  bailifb  of  the  County 
Court  under  a  warrant  of  seisure,  authorising  the 
seizure  of  the  goods  of  Attwater  wherever  the  same 
might  be.  The  seizure  was  made  on  the  6tb  Mor. 
1862,  and  on  the  28th  of  the  same  month  it  was  sold 
by  auction  for  7Ti  Prior  to  the  sale  by  auction  the 
barge  was  registered  in  the  name  of  the  assignees,  but  it 
was  not  clearly  proved  whether  or  not  such  registration 
took  place  before  or  after  the  seizure  on  the  6th 
Not.  Subsequently  to  bis  purchase  of  the  barge,  pit. 
had  bought  a  new  mainsail,  for  which  he  bad  paid  20/. 
This  was  seized  and  sold  with  the  other  fittings.  The 
bona  fides  of  the  pnicbase  by  pit.,  and  of  bis  proceedings 
thronghout,  was  not  questioned.  Upon  these  facts  a 
veidict  was  found  for  pit.  for  120/.  damages,  leave 
being  reserved  to  the  defts.  to  move  to  reduce  the 
damages  to  20/. ;  pit.  having  contended  at  the  trial 
that  in  any  event  he  was  entitled  to  a  verdict  for  20/., 
the  price  of  the  mainsail. 

A  rule  having  been  obtained  for  that  purpose,  on  the 
ground  that  pit.  was  not  the  legal  owner  of  the  barge, 

Joyce  (with  him  Gibbons)  now  showed  cause  on  the 
part  of  the  pit.  against  it. — The  question  is,  whether 
the  sssignees  an  the  true  owners,  because,  as  against 
any  but  the  true  owner,  pit  (as  in  possession)  must 
be  taken  to  be  the  true  owner.  But  it  is  insisted 
that  pit.  is  the  true  owner  within  the  statute. 
Boyson  v.  Gibson,  4  C.  B.  121  ;  16  L.  J.,  N.  S.,  147, 
C.  P.,  which  will  be  relied  on  contra,  is  an  extreme 
case,  and  moreover  does  not  apply,  being  on  a  re- 
pealed statute  (the  3  &  4  Will.  4,  o.  55),  and  one 
very  different  from  the  Merchant  Shipping  Act,  17  & 
18  Vict,  c  104.  All  that  was  necessary  to  keeping  up 
the  national  character  of  the  vessel  might  be  done 
without  going  the  length  of  that  case.  By  the  Act  of 
3  &  4  Will.  4,  the  transfer  of  a  ship  was  invalid  for 
every  purpose  unless  it  was  registered.  But  that  is 
not  so  by  the  Act  of  1854  (sect.  18).  There  is  nothing, 
it  is  submitted,  in  the  present  Act,  which  says  tbab  a 
transfer  by  an  unregistered  bill  of  sale  shall  be  invalid. 
By  sect.  38,  the  owner  is  to  make  a  declaration  accord- 
ing to  the  requirements  of  that  section,  which  declara- 
tion the  pit.  could  not  make  until  be  was  of  age. 
Sect  55  enacts  what  are  to  be  the  necessary  requisites 
to  a  trantfer,  namely,  a  bill  of  sale  containing  a  certain 
description  ; — ^and  on  the  execution  of  such  bill  of  sale 
the  property  it  is  contended  would  psss.  Beyond 
giving  the  privilege  of  a  British  ship,  registrstion  is 
nothing  in  the  present  cose.  All  the  requisites  of 
sect  55  have  been  complied  with.  [CiiASMSLt,  B. — 
Sect.  57  will  be  a  difficulty  in  the  way  of  your  con- 
strnctien.  Martin,  B.  refers  to  and  reads  pit's  evi- 
dence of  what  took  place  on  his  leaving  the  paper* 
at  the  Custom-house.  J  Sect  99  sssumes  that  infancy 
would  prevent  a  person  "  doing  anything  required  by 
the  statute,"  and  contemplates  the  infant  getting  some 
person  to  act  for  him,  and  until  that  is  done  the 
vendor,  the  original  registered  owner,  remains  on  the 
register,  and  is  a  trustee  for  the  infant.  The  case  of 
Duncan  v.  Tindall,  13  C.  B.  258  ;  22  L  J.,  N  S.,  137, 
C.  p.,  cited  contra,  has  not  muvb  bearing  rn  the « 
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[Tba SolicUor-Oentral,  contra,  referred  to  ThtlAterpool 
iww^  «— *  T.  Turner,  29  L.  J.  827,  Ch.,  Wood, 
V.  C.  i  3  L.  T.  Rep.  N.  S.  84,  confirmed  on  appeal  to 
Lord  Campbell,  L.  C,  3  L.  T.  Kep.  W.  S.  494  ;  30  L.  J. 
379,  CU.  Mabtih,  B.  referred  to  Bughesr.  Morri$,21 
L.  J.,  N.  S.,  761,  Ch.  i  9  Hare,  636 ;  2  De  G.  M.  & 
G.  349.]  Sioco  and  in  oonseqneooe  of  the  case  of  the 
Liverpool  Bank  t.  Turner,  which  was  in  1860,  the 
Merchant  Shipping  Amendment  Act,  25  &  26  Vict, 
c  63,  hag  been  passed,  which,  by  sect.  3,  lets  in 
equitable  interests.  If  the  legal  estate  in  the  barge  was 
not  in  pit.  until  completion  of  the  registration  by  the 
bankrupt,  it  was  a  mere  equity,  and  as  such  did  not 
YiM  to  the  assignees.  Pit  being  incapable,  and  having 
no  guardian,  then,  till  one  was  appointed  under  sect.  99, 
the  banlcrupt  was  trustee  for  the  purpose  of  protecting 
him,  and  it  was  a  trust  enforoeaUe  in  equity.  It  was 
like  the  case  of  Dixon  r.  Ewart,  8  Mer.  322.  The 
property  either  passed  to  pit,  or  it  was  a  trust  in  the 
bankrupt  for  pit's  benefit,  and  no  property  passed  to 
the  assignees.  [Mabtik,  B.— On  the  transfer  by  the 
hill  of  sale  under  sect.  55,  the  property  passed  out  of 
the  bankrupt,  and  nothing  passed  to  the  assignees. 
The  defts.  must  say  they  bare  a  better  title  than  the 
pit,  or  they  fail] 

The  Solicitor- General  and  F.  J.  Smith  contra,  in 
support  of  their  rule. — The  case  raises  the  unportant 
question,  whether  the  policy  of  the  Legislature  for  a 
hundred  years,  that  regUtry  shall  be  CTidence  of  the 
legal  ownership  of  a  ship,  is  to  be  departed  from. 
In  Ex  parte  Yallop,  15  Ves.  60,  Lord  Eldon  comments 
on  the  policy  and  decides  in  conformity  with  the  riew 
^ntendedforbydefts.  Boyiony.  Gibtonyru  on  the3&4 
WUI.  4,  c  55,  which  contained  negative  words  (sects, 
ol,  34,  35).  Does  the  absence  of  negative  words  in  the 
present  statute  make  all  the  difference  ?  The  judgment 
of  Lord  Campbell  in  The  Liverpool  Borough  Bank  v. 
Turner  (iii«  tup.)  is  most  important,  as  pointing  to 
registry.  [Mabtix,  B.— In  reality,  that  case  does 
not  apply  to  the  present  case  at  aU.  The  point 
there  decided  has  no  bearing  hen.  If  yon  read 
the  letter  on  which  the  deciaion  in  that  case  turns, 
you  will  see  no  other  conclusion  could  have  been 
come  to  ;  it  oonld  not  be  oonUnded  that  that  letter 
was  "in  the  form  I."J  It  may  be  conceded  that 
it  was  not  necessary  to  decide  the  precise  question 
there ;  but  it  is  clear  that  both  Lord  Campbell 
and  Wood,  V.  C.  considered  the  whole  bearwg 
of  the  case  as  involvmg  the  larger  question,  as  to 
whether  the  policy  of  the  Legislature  was  changed, 
*c.,  and  their  opinions  that  it  was  not  changed 
are  entitled  to  great  weight  There  can  be  no  dealing 
with  a  itiip  unless  it  be  registered,  and  all  the  argu- 
ments in  that  case  are  founded  on  that  proposition, 
and  the  V.  C.'s  judgment  decides  in  effect  that  no 
transfer  shall  be  valid  nnless  registered.  Begistration 
IS  the  only  evidence  of  ownership.  As  to  Attwater 
Iwing  a  trustee  for  pit  till  registration,  that  is  not  so; 
a  trusteeship  is  not  recognised  in  the  sale  of  a  ship. 
Jlnghet  V.  Morrit,  and  the  judgments  of  Knight  Bruce, 
L.  J.  and  Lord  Cranwortb  (iiW  lup.),  contradict 
Mr.  Joyce's  proposition  in  that  respect.  A  cautious  pur- 
chaser would  meet  and  settle  at  the  registry  office. 
[Poi,i,0CK,  C.  B.— Your  view  would  paralyse  all  the 
commerce  of  the  country.]  Sects.  58  and  59  relate 
to  a  transfer  in  case  of  bankruptcy.  No  doubt  the 
owner  of  an  unregistered  ship,  in  the  case  put  by 
Martin,  B.,  could  bring  an  action  on  a  policy,  because 
being  in  possession  be  would  have  Utle  against  third 
parties ;  but  here  there  is  a  question  of  title  between 
two  parties,  and  whether  the  equitable  title  is  good 
against  the  parties  having  the  legal  estate.  They  com- 
mented on  the  cases  cited  contra,  and  cited  also  Ex 
parte  UaAewi,  2  Ves.  272.  [Mabtlv,  B.— Sect  3  of 
the  lost  Act  (25  &  26  Vict.  c.  63),  which  lets  in 
e^aiuble  interests,  settles  the  question.] 


PoLLOGK,  C.B. — We  are  all,  I  beliere,  agreed  OsS 
the  defts.'  rule  to  reduce  the  damages  in  this  cms 
to  20/.  must  be  discharged.  Before  the  passiBg  of 
the  last  statute  (the  25  &  26  Vict  c  69)  tkot 
would  have  been  some  ground  for  the  arguments  wUd 
have  been  urged  by  the  learned  counsel  for  the  dsAi. 
that  in  case  of  the  transfer  of  a  ship  the  lepl 
ownership  alone  is  to  be  looked  at  But  Bine*  tba 
case  which  has  been  cited,  of  the  lieerpool  Baraufk 
Bank  y.  Turner,  and  for  the  very  reason  tluit  prisci 
might  be  defrauded  by  not  getting  possearioa  rf 
ships  for  the  purchase  of  which  they  baid  paid  tbir 
money,  through  the  vendore'  becoming  bankm^  thi 
Legislature  passed  the  statute  of  35  &  26  Viet.  e.  6S, 
expressly  recognising  and  giving  effect,  by  the  Sti 
section,  to  equitable  rights  arising  out  of  transaftics 
precisely  the  same  as  that  in  the  present  case.  I  shoiU 
be  sorry  to  decide  against  the  very  high  anthority  of 
Lord  Campbell  or  Wood,  V.  C.  without  hsTing  the 
fullest  ground  for  it  But  the  25  &  26  Vict.  c.  63, 
passed  subsequently  to  their  decision,  ezpreasl/  eoaets 
by  sect.  3,  ^at  "Equities  may  be  enforeed  agaaat 
owners  and  mortgagees  ef  ships  in  respect  af  their 
interests  therein  in  the  same  manner  as  equitiei  Buy 
be  enforced  against  them  in  respect  of  any  ether 
personal  property."  Kow  here  the  pit  pnrchjsd 
the  barge,  paid  the  purchase-money,  and  took  a  bS 
of  sale  from  the  vendor,  the  registered  owner,  aad  it 
was  only  because  of  the  purchaser  being  aads 
twenty-one  years  of  age,  and  so  nnabis  to  make  the 
requisite  declaration  under  the  Act,  that  the  baip 
was  not  registered  in  his  name.  It  was,  however, 
delivered  to  him  and  he  used  it  in  bis  bosiaais 
under  the  original  registry  in  the  bankrupt's  Baas, 
and  he  was  told  at  the  Custom-honae  that  no  aai 
could  interfere  with  his  property.  Under  these  dr- 
cumstances  I  think  the  bankrupt  was  a  tnutee  for  jb. 
the  infant  purchaser,  and  I  have  great  satisfaetisa  ia 
concurring  with  the  rest  of  the  court  in  decidiag  that 
this  rule  must  be  discharged. 

Mabtiit,  B. — I  am  entirely  of  the  same  o^oieB. 
So  far  from  our  departing  from  the  cases  iriiieh  have 
been  cited  in  argument  by  the  defts.'  counsel,  I  thiak 
they  were  rightly  dedded.  I  think  the  pit  is  entitis4 
to  have  this  rule  discharged,  on  two  groanda.  Apart 
from  the  statute  17  &  18  Vict  c  104,  the  pit  was,  ia 
my  opinion,  in  lawful  possession  of  the  barge  as  agaia^ 
the  bankrupt  and  his  assignees,  and  though  by  viita 
of  the  57th  section,  assuming  him  to  have  been  of  agt, 
be  could  not  have  transferred  the  vessel  nntil  ngitoi, 
yet  for  the  purposes  of  an  action  of  trepass  he  had,  as 
being  in  the  lawful  possession,  a  perfectly  good  tidi 
against  the  defls.  The  Act  is  precise  that  the  tnm6t 
shall  ha  by  a  bill  of  sale  (sect  55),  and  the  moment  tfeat 
instrument  was  executed,  the  property  in  the  hai|i 
vested,  and  he  became  the  legal  owner  of  it,  altha^ 
until  something  else  was  done  he  could  not  have  traas- 
ferred  it  He  had  a  lawful  title  in  the  ahip  agaia»t  aB 
peraoca  having  no  better  title.  I  apprehend  the  baok- 
ropt  and  his  assignees,  as  appearing  as  owners  oo  tke 
the  register,  might  have  been  entitled,  if  dealing  with  a 
ion4  JSde  purchaser  for  vslne,  to  have  gives  a  tkii, 
subject  only  to  the  operation  of  the  recent  Act,  leoag- 
nising  equitable  rights.  But  unless  the  Act  ol  PaiSa- 
ment  absolutely  and  expressly  so  enacted,  it  wobU  he 
oontraiy  to  reason  and  good  faith  that  we  ithmiW  deride 
in  favour  of  the  view  arged  by  the  defts.'  eoanaeL  Ai 
to  the  second  ground ;  supposing  that,  owing  to  the  fat- 
chaser's  incapacity  during  bis  minority,  any  thing  le- 
msined  to  be  done,  still  the  law  is  that  tiis  vuiiK 
shall  be  a  trustee  for  him  as  the  teal  owner,  and  thsa 
the  Act  of  Parliament  applies.  Tbe  pit  was  entttSed 
by  virtue  of  his  possession,  and  the  dots,  had  no  till*. 
I  will  add  that  ono  cannot  help  rejraeing  that  it  abaaU 
bo  so,  and  ihnt  such  n  gross  and  monitrons  rnjiblin', 
if  not  fraud,  aa  that  irUicb  the  coateBtwa  oC  th«  T  ~ 
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had  it  been  cuccossful,  wonid  hare  worked  to  the  pit., 
•Iiould  be  frustrated. 

PiGOTT,  B. — I  hare  nolliing  to  add,  bat  that  I 
fe«I  all  the  satisfaction  expressed  by  my  brother 
Martin  in  ssjing  that  this  rule  onght  to  be  dis- 
charged, (a)  S«U  duchargei. 

Plt.'s  attomej,  PeddeU,  82,  Cheapside. 

Defis.'  attorneys,  Sandi/s  and  Kiiott,  5,  Gray's-inn- 
aqoare,  agents  for  Hmfaard,  Rochester. 

Wednesday,  Jan.  13. 

SiCHSL  V.   BOBCH. 

Aeliim  agaoMformgner — C.  L.  P.  A,  1852,  m.  18 

and  19 — Cause  of  action. 
An  MMlant  and  nativt  of  Nonoay  drtw  a  bill  of 
exekangt  there,  indoried  it  there,  and  potted  it  from 
thence  to  England,  vhere  it  toat  received,  accepted, 
and  again  indorted: 
Beld,  in  an  action  in  thii  court  hg  the  indoraee  against 
Via  drawer,  the  foreigner  in  Noneag,  that  such  a 
suit  vas  not  mainlainable,  at  the  tohole  cause  of 
action  vilhin  the  meaning  of  the  C.  L.  P.  A.  1852, 
M.  18  and  19,  did  not  arise  vithtn  iliejuriidiction  of 
tie  Superior  Courts :  (Pigolt,  B.  dubitanle.') 
Sir  G.  ffongman  moved  for  a  rnle  to  set  aside  the 
writ  of  snmmons,  its  service,  and  subsequent  proceed- 
ings (if  any)  in  this  snit,  on  the  gronnd  that  tlie  deft, 
was  a  foreigner,  living  in  Korvray,  not  liable  to  be 
soed  in  thii  country,  as  be  was  not  within  the  jnris- 
diction  of  this  court,  and   the   cause  of  action  upon 
which  the  present  proceedings  were  institnted  arose  in 
Korway.    A  summons  bad  been  obtained  for  this  pur- 
pose, and  was  heard  before  Bramwell,  B.  at  chambers, 
when  he  referred  the  matter  to  the  court.    The  action 
was  brought  by  the  pit,  a  merchant  residing  in  London, 
against  the  deft,  a  merchant  residing  at  Drammen,  in 
Norway,  npon  a  bill  of  exchange  drawn  by  the  deft. 
in    Norway,   payable  to   his  order  on   merchants  in 
London,  indorsed  by  deft,  in  Norway  to  the  pit.,  and 
then  sent  by  deft,  in  Korway  to  the  pit.  in  London. 
The  following  is  a  copy  of  the  bill  of  exchange: — 
"Drammen,  15th  Nov.  1862. 
"  For  2562^  8>.  5<f.  sterling.    At  four  months'  date 
pay  this  first  of  exchange  (second  nnpaid)  to  the  order 
of  myself,  two  hundred  fifiy-gix  pounds  eight  shillings 
fiTspcnce  sterling,  ralne  in  myself,  and  place  it  to  ao 
count  for  cargo  of  the  Hanbel,  as  advised  by 

"  Jacob  Bobcu. 
"To  Messrs.  Kirkup  and  Co., 
"  Sunderland,  payable  London.   Payable  at  Barclay 
and  Co.,  London.  "  G.  Kibkuf  .ind  Co." 

(Crooed,  "Payable  at  Barcby  and  Co,  London.  C. 
Kirkup  and  Co.") 

(Indorsed,  "Order  Messrs  Henry  Dresser  and  Co., 
ralne  in  aceotmt. 

"  Hbhbt  Dresser  and  Co. 
"  Jacob  Borch.") 
Deft,  wrote  this  letter,  dated  16th  Nov.  1862,  and  sent 
it  with  the  bill  to  Mr.  Dresser,   the  first  indorsee  in 
London : — 

"  By  the  present  I  beg  to  band  you  256/.  8«.  bd., 
4/  on  D.  C.  Kirkup  and  Co.,  Sunderland,  against 
which  I  valued  on  you. — ^Yonn  truly, 

"Jacob  Bobcii." 
So  that  the  bill  was  drawn,  indorsed  and  given  in  Nor- 
way. The  writ  was  personally  served  on  the  17ih 
KoT.  Isst,  twenty-five  days  being  limited  for  the  deft.'s 
appearing  thereto,  which  did  not  expire  nntil  the  13th 
Jan.  instant,  and  no  appearance  had  as  yet  been 
entered.  The  deft.'s  agent  and  correspondent  in  London, 
•  ship  and  insurance  broker,  made  an  affidavit  tu 
the  effect  that  the  deft,  is  a  merchant  residing  and  car- 
rying on  business  and  domiciled  at  Drammen,  in  Nor- 


(o)  CuAsitsu,  a  left 
dating  the  •rgtunest. 


the  court  to  go   to  chambera 


way,  is  a  foreigner,  a  native  of  and  residing  in  Norway, 
and  is  not  a  British  subject;  that  this  action  has  been 
brooght  agunst  the  deft,  as  drawer  of  a  bill  of  ex- 
change for  256/.  8<.  5d. ;  the  bill  of   exchange   was 
drawn  by  deft,  at  Drammen,  in  Norway ;  that  on  or 
about  the  19th  Nov.  last  deft,  was  served  at  Drammen 
with  notice  of  action  in  this  cause,  &c ;  that  the  de- 
ponent was  advised  and  believed  that  the  action  was 
not  brought  npon  any  contract  made  in  England,  and 
that  the  pit.  has  no  cause  of  action  which  arose  within  the 
jurisdiction  of  this  hon.  conrt  against  deft,  nor  in  respect 
of  any  contract  made,within  the  jurisdiction  of  this  conrt. 
There  was  no  affidavit  on  behalf  of  the  pit.,  so  that  in 
Norway  it  was,  and  not  in  England,  the  cause  of  action, 
if  any,  arose.    The  C.  L.  P.  A.  1852  (15  &  16  Vict, 
c.   76)  s.  18,  enacts,   "  In  case  any  deft.,  being  a 
British  subject,  is  residing  ont  of  the  jnrisdictiou  of 
the  Superior  Courts  in  any  place  except  in  Scotland  or 
Ireland,  it  shall  be  lawful  for  the  pit.  to  issue  a  writ 
of  snmmons  in  the  form  contained  in  the  schedule  (A) 
to  this  Act  annexed,  marked  No.  2,  which  writ  shall  bear 
the  indorsement  contained  in  the  said  form,  purporting 
that  such  writ  is  for  service  out  of  the  jurisdiction  of 
the  said  Superior  Courts,  and  the  time  for  appearance 
by  the  deft,  to  such  writ  shall  bo  regulated  by  the 
distance  from  England  of  the  place  where  the  deft,  is 
residing,  and  it  shall  be  lawful  for  the  court  or  judge, 
npon  being  satisfied  by  affidavit  that  there  is  a  cause 
of  action  which  arose  within  the  jurisdiction  or  in  re- 
spect of  the  breach  of  a  contract  made  within  the  juris- 
diction, &C.,  or  that  he  is  living  out  of  the  jurisdic- 
tion of  the  said  courts  in  order  to  defeat  and  delay 
his  creditors,  to  direct   from  time  to  time  that  the 
pit.  shall  be  at  liberty  to  proceed  in  the  action  in  such 
manner  as  to  such  court  or  judge  may  seem  fit,  &o. 
By  sect.  1 9 :  "  In  any  action  against  a  person  residing  out 
of  the  jurisdiction  of  the  said  courts,  and  not  being  a 
British  subject  resident  out  of  the  jurisdiction,  save 
that  in  lien  of  the  form  of  writ  of  summons  in  the 
schedule  (A)  to  this  Act  annexed  marked  No.  2,  the 
pit.  shall  issue  a  writ  of  snmmons  according  to  the 
form  contained  in  the  said  schedule  A  marked  Mo.  3, 
and  shall  in  manner  aforesaid  serve  a  notice  of  such 
last-mentioned  writ  npon  the  deft,  therein  mentioned, 
which  notice  shall  be  in  the  form  contained  in  the 
schedule  also  marked  No.  3,  and  such  service  shall  be 
of  the  same  force  and  effect  aa  the  service  of  the  w.  it 
of  snmmons  in  any  action  against  a  British  subject 
resident  abroad,  by  leave  of  the  conrt  or  a  judge,  and 
npon  their  or  his  being  satisfied  by  affidavit  as  afore- 
aaid,  the  like  proceedings  may  be  had  and  taken  therc- 
npen."    The  action  being  against  a  foreigner  residing 
ont  of  the  jurisdiction  of  the  Superior  Courts,  the  pit. 
must  by  affidavit  satisfy  the  court  that  there  is  a 
canso  of  action  which  arose  within  the  jurisdiction. 
A  rnle  nisi  having  been  granted, 
Garlh,  for  the  pit.,  showed  causa  against  it  in  the 
first  instance. — The  cause  of  action    comprises   two 
things,  the  contract,  and  the  breach  of  such  contract. 
This   bill  of  exchange  was  by  the  deft.,  the  drawer, 
made  payable  in  London,  and  sent  by  him  to  the 
indorsee  in  London ;  it  was  received  by  the  indorsee  in 
London  j  the  transaction  was  incomplete  nntil  it  had 
been  received  by  tho  pit.  in  London  and  taken  aa 
complete.     If  it   had  been   for  too  small  a  sum,  for 
instance,  the  pit.  would  have  refused  it,  and  the  defl.'s 
merely  sending  it  would  have  availed  nothing.   The 
contract  with  the  indorsee  was  not  complete  until  it 
reached   the  pit  in  I»ndon.      [Martin,  B.— That 
may  depend  upon    whether  he  sent  it  by  a  private 
hand  or  not;   if  it  were  sent  through  the  post  office, 
the  post-office  would  be  treated  as  the  sgent  for  the 
deft.]    There  must  not  only  be  an  indorsement  of  the 
bill,  but  a  delivery  end  reception  of  It  by  the  indorsee. 
The  assent  of  the  person  to  whom  it  was  sent  wa» 
necessary,  and  that  was  giv«n  in  England.    I(  wm 
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accepted  in  I^iidon,  and  there  is  no  complete  indorse- 
mcnt  until  deliicrj:  (_.Uar>ton  v.  Allen,  8  M.  &  \V. 
404.)  Ill  BackUt/  v.  /Jdiiii,  5  Ex.  4.3,  a  bill  of  ex- 
change iras  drawn  nnd  accepted,  and  the  indorscr  put 
his  name  upon  it  within  tlie  citf  of  ]>ndon,  but  it 
was  dclirered  to  the  indorsee  in  the  coitntj  of  )Iid- 
dlcsex:  it  iras  held  that  the  cause  of  action  did  not 
arise  nithin  the  citj  of  I/)nJon.  Parke,  IS.  said  the 
statute  (the  London  Sm.ill  Uebts  Act)  required  the 
cause  of  action,  (hat  is  tlie  vhole  cause  of  action,  to 
ariie  in  the  citj;  in  thii  crise  it  did  not.  Until  the 
bill  was  delivered  to  the  pit.,  no  cause  of  actiun  arose 
from  the  indorsement  tu  him.  [Martin,  0.  mentioned 
Wetkertll  v.  fMngston,  I  Ex.  634.] 

Uonyman  in  reply.—  If  a  debtor  remit  his  creditor  a 
but  of  excliftnge  b;  a  conrejance  which  the  creditor 
directs,  or  by  post,  if  that  be  the  ordinary  way  of 
tinnsinission  between  them,  and  the  b'll  be  lost  or 
stolen,  the  loss  will  fall  on  the  parly  to  whom  the  bill 
was  intended  to  be  remitted:  (Uylcs  on  Bills,  354.) 
Dflirery  to  a  po&tman  of  a  bill  of  exchange  by  the 
drawer  in  a  letter  to  be  forwarded  to  a  creditor,  is  a 
delirery  of  it  to  the  creditor  : 

Stx    T.     Lamblon,    5    Pri.,    428,     and    other 
anthorities,  collected  in  Byles  on  Bills,  139. 

Poi,locK,  C.  B. — This  was  a  rule  nt»i,  mored  for 
by  Sir  O.  Honyman  and  granted,  and  cause  having 
been  shown  against  it  in  the  first  instance  by  Mr. 
Girth,  I  am  of  opinion  that  the  rule  ought  to  be  made 
absolute.  Here  is  a  statute  that  alters  the  common' 
luff,  and  the  court  is  bound  to  give  effect  to  the  in- 
tention and  object  of  the  Act  of  Parliament,  if  the 
words  there  used  will  admit  of  it,  and  if  it  is  reason.ibIy 
clear  that  the  statute  intended  it.  If  foreigners, 
residing  out  uf  the  jurisdiction  of  our  courts,  are 
liable  to  be  served  with  legal  process  from  these  courts, 
upon  showing  to  us  by  atliduvit  that  there  is  a  cause 
of  action  which  arose  within  the  jurisdiction  of  these 
courts,  we  ought  first  to  be  perfectly  satisfied  that 
tliere  was  a  good  cause  of  action  which  arose  within 
the  jurisdiction,  and  to  be  quite  sure  that  the  Act 
applies,  before  we  allow  the  proceedings.  The  cause  of 
action  mentioned  in  the  C.  L.  P.  A.  1852,  sects.  13 
and  19,  means,  in  my  judgment,  the  whole  cause  of 
action  which  has  arisen  within  tlio  jurisdiction,  not  the 
mere  breach  :  that  alone  is  not  enough ;  for  it  is  the 
contract  complete  wliioli  giv«  rise  to  that  breach. 
The  cause  of  actiun — that  is,  the  whole  cause  of  action 
— was  neither  entirely  in  Norwsy  nor  in  London ;  but  it 
would  be  requisite  to  hare  evidence  of  what  took  place 
at  both.  I  am  not  satisfied,  therefore,  that  the  whole 
cause  of  action  arose  within  the  jurisdiction,  and  the 
st.ttute  does  not  in  my  opinion  in  this  case  apply. 

AtAKTi:f,  B. — I  am  of  the  same  opinion.  The 
qctestion  depends  upon  the  I8th  and  19th  sections  of  the 
tiist  C.  L.  P.  A.,  and  the  first  question  is,  does  the  cause 
of  action,  which  means  the  whole  cause  of  action,  arise 
within  the  jurisdiction  of  these  courts?  This  bill  was 
drawn  in  Norway  by  the  deft.,  who  lives  there  and  is  a 
native  of  that  place.  It  was  indorsed  by  him  there, 
nnd  there  posted  to  the  indorsee,  who  received  it  in 
London,  where  it  was  accepted.  I  think  it  very  clear 
tliat,  under  these  circumstances,  the  whole  cause  of 
action  did  not  arise  in  England,  for  the  most  material 
part  (the  indorsement  of  it)  was  made  in  Norway. 
This  is  not,  I  think,  within  the  words  of  the  Act  of 
Parli.iment,  and  certainly  it  is  not  within  the  spirit 
of  it. 

PlooTT,  B. — I  entertain  some  doubt  (t  may  siy 
considerable  doubt)  about  thi«  question.  The  Act  says, 
"  upon  the  court  or  judge  bei.ig  satisfied  by  nfB.lavit 
that  there  is  a  cause  of  action  which  arose  within  the 
j  irisdiction,  or  in  respect  of  the  breach  of  a  contract 
luade  within  the  jurisdiction."  In  Mr.  Lloyd's  book 
on  the  Law  and  Practice  of  the  County  Courts,  it  is 
rtiil,  that  if  »  contract  be  made  in  one  district  vbicb 


by  its  terms  is  to  be  performed  in  another,  an 
for  the  breach  of  such  contract  may  be  said  to  b«  for 
a  cause  of  action  arising  wholly  in  the  last-mentiooed 
district,  and  it  has  been  held  that  the  rrnue  in  sock  a 
case  might  be  changed  on  the  ordinary  affidavit  that 
the  cause  of  action  aroso  in  such  district.  Motubl  v. 
Steele,  8  M.  &  VI.  640,  is  cited  in  support  of  iU  Bat 
that  was  merely  as  to  changing  the  venne.  However, 
I  am  not  disposed  to  differ  from  the  other  icembers  of 
the  court  in  now  making  this  rule  absolute ;  bat  it 
appears  to  me  that  the  Act  is  a  remedial  Act, 
and  should  be  so  construed.  It  has  been  said  to  be 
hard  to  compel  a  foreigner  to  come  orer  to  tbU  oooDtry 
to  defend  an  action,  brought  against  him  in  tbce* 
courts,  upon  a  bill  of  exchange  given  abroad.  It  may 
be  so;  but  it  should  at  the  same  time,  I  tbiok.  In 
borne  in  wind,  that  he  has  come  here  himself,  or  by 
his  agent,  to  procure  our  English  merchants'  goods, 
and  not  paid  for  them,  which  is  the  leal  grieraac* 
complained  of.  The  Act  was  made  in  favour  of  pita., 
and  where  the  breach  of  contract  is,  there,  it  occurs 
to  me,  might  well  be  the  remedy. 

RtJt  abiolnte,  tnViOMt  eorlt. 

Plt.'s  attorney,  J.  Uortimer,  17,  Cliffjrd's-inn. 

Deft. 'a  attorneys,  Messrs.  ffollam.  Mincing-lane. 


COTTRT  OF  FBOBATE. 

Baported  by  Dr.  Swabet,  of  Doctors' 


Salurdag,  Jan.  IC. 

TWKLIJ  r.  Cl/ARKG  ASD  OTHERS  (on  motion). 

PUadinj — Leave  to  introdace  nev  pint — Plea  "  mat 

tilt  will  of  dectttted  " — Practice. 
Leave  to  introduce  a  nea  plea  <ffier  itne  joined  mil 

not  be  given  ualett  the  affidavit  in  support  of  tit 

motion  disclote*  $uck  facts,  at  if  proved  in  eviiknet, 

would  tcarrant  the  plea. 
If  at    tlte    trial    evidence    of  eudt  fade   trtrt  to 

be  given,   the  court  would  Mta  a  corretpomllif 

plea  to  be  wlded  to  lie  record,  if  it  could  be  tfuae 

wilhout  injury  to  the  otlter  parti/, 
Semble,  a  j^ea  of  "  not  the  ttitl  of  the  dectated " 

mennt  that  the  deceased  signed  the  paper  m  qitesiiom 

wilhout  intending  it  to  operate  as  a  ttttameularj 

instrument;  and 
Qiiiere,  whether  the  termt  of  such  a  plea  ought  not  to 

be  mure  precise  than  "  that  such  a  paper  is  not  tie 

will  of  the  deceased,* 

This  was  a  question  arising  on  the  pleadings  in  a 
testamentary  suit.  The  pit.  declared  in  uanal  furm 
the  will  of  Esther  Cooke.     The  plea  was  iootpaeiiy. 

Dr.  Spinks,  on  behalf  of  the  defU.,  now  moTcd  for 
leave  to  add  the  plea,  "  that  the  said  paper  writing 
alleged  to  be  the  will  of  the  deceased,  etc.,  is  not  bvr 
will."  Tbo  motion  was  founded  on  an  affidavit  t^  the 
effect  that,  on  placing  the  evidence  before  coansel  to 
advise  on  behalf  of  (he  defts.,  he  coDsideied  that  it 
would  be  prudent  to  apply  to  the  court  fur  leare  I* 
add  such  a  plea. 

Sir  J.  P.  \Vii.DE. — What  is  now  asked  can  b*  dene 
at  the  hearing  if  the  evidence  is  such  as  to  make  the 
judge  think  that  Euch  an  addition  would  further  sab- 
stantial  justice  between  the  parties.  The  affidavit  bcfon 
the  court  discloses  no  such  facts  as  would  entitle  ibe 
party  to  an  amendment  of  the  pleadings  now. 

Dr.  H'aioiey,  on  behalf  of  the  pit.,  objected  to  (be 
form  of  the  plea  proposed,  on  the  gronnd  of  its  TSgae- 
ness ;  that,  in  fact,  it  involved  every  plea  that  could  g* 
(0  the  validity  of  a  testamentary  instrument ;  tlut  ia 
Cunlije  and  Ormerod  v.  Cross,  8  L.  T.  Bep.  N-  S. 
172  }  3  Swa.  &  Tr.  37,  where  Sir  0.  Creaswi* 
suggested  the  adoption  of  the  plea,  ho  seems  to  lioiit 
its  meaning  to  tliis,  that  deceased  never  tigood  tbi 
paper  with  the  inteDtion  that  it  should  operate  ta  bb 
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will ;  if  80,  tlie  plei  slionlil  be  MiJem  verbis,  m  ia 
Thomera/land  Clark  t.  Lashmar,  6  L.  T.  Bep.  N.  S. 
476;  2  Swa.  &  Tr.  480.  In  MiteheU  and  Mil- 
chett  T.  Gard  and  Kingwell,  8  L.  T.  Bep.  N.  S.  438 ; 
3  Swa.  &  Ti.  75,  tb«  aame  plea  setmt  to  hare 
canaad  great  difficallj,  and  iorolTed  part  of  the  ease  in 
oonsiderable  obscnritj. 

Sir  J.  P.  Wilde.— The  proper  office  of  the  plea  no 
donbt  is,  to  show  that  though  the  deceased  signed  (he 
paper  in  qaestion,  he  did  so  without  intending  that  it 
sbonid  operate  as  a  testamentar;  instrnment.  In  the 
present  case  the  whole  question  will  stand  orer  till 
the  trial,  for  the  reason  which  I  hare  already  mentioned. 
In  the  meantime  I  think  there  is  a  good  deal  in  what 
Dr.  \f  ambej  sajs,  as  to  the  ragneneas  of  the  pica  In 
the  form  in  which  it  seems  l^tberto  to  hare  been  used. 

Attomej  for  pit,,  Grover. 

Attorney  for  defts.,  Ruley. 


OOTTBT  OF  BANKBUPTCY. 

Beported  br  A.  A.  Oobu  and  J.  MoRaAX,  Ewirs., 
Barrlsters-at'Law, 

Dec.  31  and  Jan.  9. 

(Before  Mr.  Commissibnor  Goi;iJinRlf.) 

Kx  parte  Curmbo,  re  A  Judgmiuit-Dkotor 

SUMMOKS. 

Judgment-debtor  $ummmt — Cottt. 
A  Judgment-debtor  eummons  mil  not  lie  for  eoett  onlg. 

Judgment-debtor  snmmons.  The  debtor  had  broagbt 
an  action  against  Curling  in  the  Court  of  Ex.  for 
1102.,  in  respect  of  the  balance  claimed  to  be  due 
npon  a  contract.  Curling  paid  87/.  into  conrt, 
which  the  debtor  refused  to  accept,  and  the  matter 
was  referred  to  Mr.  Petersdorif,  who  found  that 
the  sum  paid  in  was  snlficient,  whereupon  judg- 
ment was  giren  to  Curling  with  the  subsequently 
incurred  costs.  These  costs  not  being  paid  Curling  sued 
oat  a  judgment-debtor  summons  nnder  the  7Gth  section 
of  the  B.  A.  1861,  which  was  retnrnable  on  the  31st 
Bee. 

By  the  76th  section  it  is  enacted  that  "  erery  judg- 
ment-creditor wlio  is  or  shall  be  entitled  to  sue  out 
against  a  debtor  a  writ  of  ca/iiat  ad  satu/aciendum, 
or  to  charge  the  debtor  in  execution  in  respect  of  any 
debt  amonntiag  to  fifty  pounds,  exclusive  of  costs, 
aball  be  entitled  at  the  end  of  one  week  from  the 
signing  of  judgment  to  sue  out  against  the  debtor,  if 
a  trader  .  .  .  and  whether  lie  be  in  cnslodf  or  not,  a 
snmmons  to  be  called  a  judgment-debtor  summons, 
requiring  him  to  appear  and  be  examined  respecting  his 
abdity  to  satisfy  the  debt." 

By  the  6th  General  Order  of  Oct.  1861,  every  judg- 
ment-debtor summons  shall  be  in  the  form  specified  in 
the  schedule  4  to  the  orders  annexed. 

The  form  of  the  summons  giren  in  schedule  4  is  as 
follows ; — 

"  These  are  to  will  and  require  yon  to  whom  this 
summons  is  directed  personally  to  be  and  appear  before 
the  commissioner  in  attendance  in  chamberr,  at  the 
Court  of  Bankruptcy,  in  Basinghall-street,  in  the  city 
of  Louden,  on  the  day  of  December  instant,  at 
eleven  o'clock  in  the  forenoon,  to  be  examined  respect- 
ing your  ability  to  satisfy  a  debt  of  95/.  18s.  Ad., 
claimed  of  you  by  Curling,  of  npon  and  by 
virtue  of  a  judgment  of  the  Conrt  of  Exchequer,  for 
the  said  sum  of  952.  18a.  4d.,  recovered  by  the  said 
Curling  against  yon  on  the  25th  day  of  November 
last,  and  of  which  said  sum  the  turn  of  95/.  18s.  4d., 
ex^uive  ofentt,  is  sworn  to  be  doe  from  you  lo  the 
said  Curling,  ami  tAe  $um  of  £  for  taxed 
ault,  making  together  the  laid  mm  of  £  You  are 

to  be  examined  also  for  the  discovery  of  property  appli- 
(sbl«  to  satisfy  the  said  debt.    You  are,  moreover,  to 


observe  the  notice  indorsed  hereon  ;  and  hereof  yon 
aie  not  to  fail  at  your  peril. 

"  Given  nnder  my  hand  and  the  seal  of  the  conrt 
the        day  of        in  the  year  of  our  Lord  1860." 

The  words  in  italics  in  the  above  form  were  struck 
through  with  a  pen  in  the  snmmons  served  npon  the 
debtor. 

Curlitig  (solicitor)  appeared  in  support  of  the 
snmmons. 

Lucas,  for  the  debtor,  contended  that  the  summons 
being  exclusively  for  coats,  could  not  be  maintained, 
the  76th  section  of  the  Act  requiring  that  it  could  only 
be  in  respect  of  a  debt  of  50/.  exclusive  of  costs.  The 
debt  haviag  been  struck  out  of  the  snmmons,  nothing 
remained  but  the  oosta.  A  snm  of  money  had  been 
paid  into  court  by  the  creditor,  the  deft,  in  the  action, 
whereupon  a  verdict  waa  given  for  the  deft,  with  costs 
accrued  subsequently  to  such  payment.  For  these 
costs  the  deft,  now  soaght  relief  nnder  the  76th  section. 
He  asked  that  the  summons  should  be  dismissed. 

Curling  in  reply. — The  costs  could  be  levied  by 
writ  of  execution  against  the  debtor,  the  pit.  in  the 
action.  It  was  therefore  a  debt  within  the  meaning 
of  the  76th  section. 

The  Commissioner  reserved  his  judgment. 

Jan.  9. — Mr.  Commissioner  Goulodkii. — This  was 
a  snmmons  issued  by  a  judgment-creditor,  who  claimed 
the  benefit  of  the  76th  section  of  the  B.  A.  1861,  and 
contended  that  be  was  entitled  to  bring  his  debtor  here 
for  the  purpose  of  exsmining  him  touching  his  estate 
and  effects  under  the  82nd  section,  and  that  if  his 
debtor  did  not  either  pay,  secure,  or  compound  his 
debt,  an  adjudication  of  bankruptcy  should  be  made 
against  him.  It  was  objected,  on  behalf  of  the  debtor, 
that  the  creditor  was  not  such  a  judgment-creditor  as 
that  pointed  to  by  the  statute,  as  his  debt  was  not  a 
debt  amounting  to  50/.  txclusire  of  costs.  The  cir- 
cumstances of  the  case  are  rather  peculiar.  An  action 
was  brought  against  the  gentleman  who  now  stands  in 
the  position  of  creditor.  Instead  of  being  tried  at  Nisi 
Prius,  the  matter  was  referred  to  Mr.  Serjt.  PetersdoriF 
on  the  nsual  terms,  namely,  that  the  costs  of  the  cause 
were  to  abide  the  result  of  the  award,  and  the  costa  of 
the  arbitration  were  to  be  in  the  discretion  of  the  arbi- 
trator. For  the  sake  of  saving  expense,  the  arbitrator 
was  authoiised,  instead  of  muking  n  formal  award 
upon  a  stamp,  to  make  a  certificate,  and  the  ver- 
dict was  to  be  entered  npon  his  ceriificite.  The  deft, 
entered  up  his  judgment  npon  the  back  of  the  postea, 
whereupon  he  was  entitled  to  and  did  sue  out  a  writ 
of  ca.  lit. ;  so  that  in  one  sense  he  is  a  judgment- 
creditor,  having  perfected  his  title  by  making  the  award 
a  role  of  court,  and  getting  a  copy  of  the  judgment- 
roll,  which  will  be  placed  npon  the  proceedings.  The 
question  is,  whether  a  judgment  for  costs  only  is  or  is 
not  within  the  meaning  and  intention  of  this  Act  of 
Parliament.  I  have  given  this  case  much  considera- 
tion, and  undoubtedly  my  first  impression  was  very 
strong  that  it  was ;  fur  1  reasoned  thus :  tliosa  costs 
when  taxed  became  a  debt  ;  an  action  of  debt  may 
be  brought  npnn  them  ;  a  co.  sa.  has  issued  npon  them 
as  for  a  debt ;  and  it  appeared  to  me  and  those  whom 
I  have  consulted  that  in  one  sense  the  words  of  the 
statnte  are  satisfied,  and  that  the  snmmons  has  been 
properly  issued  aa  in  respect  of  a  debt  amounting  to 
50/^,  within  the  meaning  of  the  statute.  But  it  was 
contended  that  that  could  not  be  so,  because  the  rec- 
tion  says  that  the  judgment-creditor  is  to  be  a  creditor 
in  respect  of  a  debt  nmonnting  to  50/.  exclusive  of 
costs,  distinguishing  as  a  separate  thing  the  debt  from 
the  costs;  and  this  view,  be  says,  is  confirmed  by 
looking  at  the  5th  General  Order  of  Oct.  12,  1861, 
which  says  that  every  creditor  applying  for  a  judg- 
ment-debtor snmmons  shall  file  an  affidavit  of  debt, 
and  such  affidavit  of  debt  shall  be  in  the  form 
specified   is  the   schedule    3,    which    follows    tb( 
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irords  of  the  Act,  and  states  ttiat  tlie  person 
np;.rn.st  whom  tlie  f^unmons  is  i:iSDed  is  a  debtor  in 
rcspi-ct  of  a  debt  "  exclusive  of  costs."  It  further 
api'Mrs  that  the  affidavit  liled  irith  tills  sommons  does 
nut  fullonr  the  form  specified  by  schedule  3,  btit  omits 
the  words  "  exclusive  of  costs."  Therefore  the 
allMavit  not  being  in  the  form  specified,  furnished 
another  argument  in  favour  of  the  contcation  on  tho 
pnrt  of  the  debtor.  Upon  reflection,  it  has  seemed  to 
ino  that  this  contention  is  well  founded,  because  the 
judgment  in  this  case  is  nnt  for  a  debt  at  all ;  it  is  not 
for  costs  as  «  debt,  but  it  is  for  costs  .as  accessoiy  only 
to  the  judgment.  The'costs  are  part  and  parcel  of  the 
judgment.  They  belong  to  it ;  but  the  original  judg- 
ment is  not  for  costs  separately  as  a  debt.  The  ques- 
tion m.ir  be  tried  in  this  nay :  suppose  a  judgment 
recovered  for  a  debt  nnder  50/.,  but  the  costs  (say  20/) 
being  added,  make  it  over  50/.  If  it  be  right  to  treat 
costs  when  taxed  as  a  debt,  they  might  in  such  a  C'<sc 
be  added  to  the  original  debt  and  adjudication  bo  made 
th.-reupon.  But  tliat  cannot  be  done,  as  it  would  be 
contrary  to  the  Act.  Mr.  Commissioner  Holroyd  agrees 
with  me  that  for  certain  purposes  taxed  costs  become  a 
debt ;  an  action  may  be  brought  for  them,  and  a  ca.  ta. 
m  ly  issue  in  respect  of  them  ;  but  they  cannot  be  made 
the  subject  of  an  adjudication  of  bankruptcy.  The  Act 
of  Parliament,  we  think,  intended  to  confine  the  rinlit 
to  make  a  man  a  bankrupt  to  the  case  of  debt  above 
SO/.,  and  to  treat  the  costs  as  a  mere  adjunct.  That 
being  so,  I  shall  decline  to  receive  this  summons. 

Lucat  asked  for  costs. 

Tho  Commissioner  declined  to  give  them,  con- 
sidering the  point  be  had  decided  a  very  doubtful  «ne. 
Summons  dumiaed, 

Tuesdaf,  Jan.  12. 

(Before  Mr.  Commissioner  IIolrotd.) 

Ex  parte  E.  M.  Buti.br,  re  E.  M.  Butler. 

12  tf-  13  Vicl.  c.  106,  *.  1  \2—D!scretion  of  c-)urt 
under— Releaie from  cuslody — Feme  coverle  -Debti 
ontracteddum  tola— Separate  properly — Praclice. 

A  feme  tote  having  teparate  property,  tcitkout  power 
of  anticipttion,  contracted  debts  and  married.  Ber 
husband  became  bantmpt,  and  having  in  hit  accounts 
included  hit  lO'fe't  debts,  obtained  hit  order  of  dis- 
charge. Prior  to  hit  order  of  ditcharqe  bei-ig 
granted,  the  icife  wot  arretted  at  the  tuU  nf  one  of 
h<r  creditort,  and  teveral  otlter  detainers  mtre 
lodged  against  her.  She  was  then  adjudicated  a 
bankrupt  by  the  registrar,  who  declined  to  release 
her  from  custody.  Upon  application  to  a  judge  at 
chatnbers  for  her  release,  the  Court  refused  tlie 
application,  being  of  opinion  thai  the  proper  ceurte 
wDuld  be  for  her  ti  proceed  by  writ  of  audi/ii 
querela  : 

Ileld,  that,  under  the  circumstances,  Ihit  court  ought 
tint  to  interfere  in  onlerinj  the  banirupt't  relcaie, 
but  that  she  should  be  left  to  her  remedy  at  lam. 

Semble,  the  discretionary  power  given  by  the  With 
section  of  the  Consolidation  Act  1849,  to  order  « 
banktupft  release  from  custody,  ought  not  to  be 
exercised  unfesi  tome  benefit  woiUd  thereby  accrue 
to  the  general  body  of  creditort. 

The  bankrupt  being  a  married  woman  having  separate 
ettate,  and  being  in  custody  for  debts  contracted 
by  her  dum  tola,  her  husbnnd  being  also  bankrupt, 
the  proceedings  under  tht  wife's  bankruptcy  were 
ordered  to  be  impounded,  and  the  further  prosecu- 
tion thereof  tlayed.  The  husband  subsequently 
obtained  his  order  nf  discharge : 

Held,  that  the  proper  course  teas  to  rescind  the  order 
for  impounding  and  staying  the  proceedings,  and  to 
allow  the  bankruptcy  to  proceed  down  to  the  last 
examiitation. 
Beleue.    The  bnnkrtipt,  nboM  maiden  name  was 


Eliza  Mary  Amphlelt,  was  a  married  woman,  tuTiag 
be(n  married  to  George  Butler  on  the  1st  Feb.  1863, 
previously  to  which,  and  whilst  a  feme  sole,  she  had 
contracted  debts  to  the  amount  of  12002.,  and  amongst 
other  with  diRerent  persons,  as  nnder  : 

With  Mr.  Jay,  the  execution-creditor  £60  15  11 

Mr.  Stanway,  a  detaining  creditor...    119  10     8 

Mr.  Wirkens  ditto  28     5   lU 

tir.  Dison  ditto  28  18     8 

The  Consolidated  Insurance  Society, 

ditto  194   16     9 

J.iy  commenced  his  action  against  the  backmpi  m 
May  1861,  and,  having  reciivered  judgment,  aneJ  oat 
a  ca.  la.,  onder  which  the  bankrupt  was  arrested  oa 
tho  29th  Oct.  1862,  and  had  continued  in  custody 
ever  since. 

Stanway  commenced  his  action  against  t1:e  ttaok- 
rupt  and  her  husband  in  Oct.  18C2,  and  having  re- 
covered judgment  lodged  a  detainer  against  her  on  the 
25ili  Nov.  following. 

Wickens'  action  w.is  brought  ag.iinst  the  baokmp* 
alone  by  her  maiden  name  in  April  1859.  He 
recovered  judgment,  and  lodged  bis  detainer  oo  Ibe 
25th  Nov.  1862. 

Dixon's  action  was  also  brought  against  ber  as  a 
feme  sole,  and  his  detainer  bore  dale  liec.  15,  1862. 

The  action  by  the  insnrance  company  was  bro:i,:bt 
against  the  bankrupt  and  ber  husbind  in  Dec.  1862, 
and  the  detainer  lodged  on  the  14th  Jan.  1863. 

The  bankrupt's  husband  was  adjudicated  a  kankrapt 
upon  his  own  petition  on  tho  22nd  Xov.  IS62,  and  ia 
the  statement  of  accounts  61ed  by  him  in  pnrsnance  of 
the  93rd  section  of  the  B.  A.  18G1  be  included  the  debts 
contracted  by  his  wife  dum  sola.  His  order  of  dis- 
charge was  granted  on  the  30th  March  1863,  but  tb* 
fees  not  having  been  paid,  the  order  was  not  tasced 
out  until  the  last  week  in  December  last.  His  wifie  was 
adjudicated  a  bankrupt  on  the  21st  Jan.  1863,  by  the 
registrar  in  prison,  and  on  the  24tb  Feb.  an  or<!rr 
was  made  by  Mr.  Commissioner  Holroyd  to  impaand 
the  proceedings  and^stsy  all  further  prosee  :tion  of 
the  b.inkruptcy.  Tho  cise  is  reported  7  L.  T.  Brp. 
N.  S.  866. 

The  bankrupt  was  entitled  to  separata  property 
under  the  will  of  her  mother  Eliza  Amphle:t.  Pm 
words  of  the  will  relied  upon  were  : — '*  in  case  my 
daughter  Eliza  Mary  Amphlelt  shall  at  tbe  time  of 
my  death  be  unmarried,  or  if  being  married  at  tlw  time 
of  my  death  she  shall  at  any  suWqnent  time  become 
discovert,  and  in  case  of  either  of  tbe  erents  afore- 
said, the  said  interest,  dividends  and  annual  proceeds, 
if  directed  %>  be  paid  to  ber,  could  be  personally 
enjoyed  by  her,  and  would  not  become  rested  in  or 
payable  to  some  other  person  or  persons,  upon  tmst 
to  pay  the  said  interest,  dividends  and  annu'U  pro- 
ceeds to  my  said  daughter  until  shif  shall  be  out- 
lawed or  declared  bankrupt,  or  become  an  insolvent 
debtor  within  tbe  meaning  ofsome  Act  of  Parliament  for 
the  relief  of  insolvent  debtors,  or  shall  make  or  enter  iale 
any  composition  wilb  her  creditors,  or  shall  aanga, 
charge,  or  incumber,  or  attempt  to  charge  or  asaifpi,  or 
incnniber  Ihe  said  interest^  dividends  and  annual  pro- 
ceeds, or  any  part  thereof,  or  shall  do  or  suffer  any  act  or 
thing  whereby  the  same  or  some  part  thereof  conM  not 
be  personally  enjoyed  by  her,  then  to  tbe  brutres  for 
their  own  use  and  benefit,  but  in  the  event  of  tbe  said 
Eliza  Mary  Amphlrtt  havii'g  children  by  raarriaf^, 
then  in  trust  for  Ihe  benefit  of  such  cbildren."  Bnl  m 
case  my  said  daughter  "  shall  many  at  any  lime  after 
my  death,  and  the  trust  hereinbefore  declared  in 
favour  of  my  said  daughter  shall  not  daring  any  Jis- 
coverturc  have  determined  in  manner  aforesaid,"  Ibm 
in  trust  that  the  said  trustees  or  tbe  survirer  of  tlina 
shall  pay,  "during  the  life  of  my  said  dngfater,  tin 
interest,  dividends  and  annual  proceeds  of  tbe  said 
trusts-moneys,  &«.,  to  my  said  daughter  for  bar  sslt 
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ind  aeparat*  use,  independently  and  exclasirely  of  anj 
lusband  of  my  said  daughter,  and  of  bia  debts,  control, 
■nd  engageiheDls,  and  that  ber  receipta  alone  ahall  be 
iischarges  for  tbe  same,  and  tbat  she  aha  II  not  hare 
poirer  to  deprire  herself  of  the  benefit  thereof  by  sale, 
mortgage,  or  otbeririae  in  the  way  of  anticipation." 

Linktaler  (solicitor)  appeared  for  the  bankrnpt,  in 
support  of  the  application,  and  snbmitted  that  she 
iras  entitled  to  her  release  under  the  112th  8*etion  of 
the  B.  L.  C.  A.  1 849.  He  contended  that  her  husband 
harini;  included  his  wife's  defts  contracted  before 
in:irriige  in  the  atatement  of  accounts  furnished  by 
biin,  upon  which  be  had  pissed  bis  examination  and 
obtained  his  order  of  discharge,  she  was  thereby  in 
hiv  released  fronn  those  debts.  Upon  the  refusal  of 
the  registrar  to  release  her,  she  applied  for  ber  release 
to  the  Court  of  Kx.,  bat  tbe  application  was  refused 
upon  the  groand  tbat  she  had  separate  property  .ip- 
(ilicable  to  tbe  payment  of  her  debts.  The  Court  of 
Ex.,  however,  gave  her  leare  to  apply  by  writ  of  auiili 
quo-da;  but,  considering  that  there  were  five  detainers 
a^iinst  ber,  that  was  equivalent  to  keeping  her  in 
prison  to  the  end  of  her  days.  No  principle  of  law 
was  better  estiblisbed  than  that  the  debts  of  a  woman 
contracted  before  marriige  devolved  upon  the  husband. 
The  law  bad  released  him,  and  therefore  she  was 
released.  There  was  no  giod  reason  why  the  bank- 
raplcy  should  not  be  allowed  to  proceed,  and  the 
order  of  discharge  be  granted  to  her,  unless  she  had 
been  goilty  of  any  of  the  offences  specified  in  tbe  159th 
lection  of  the  B.  A.  1861.  If  she  possessed  any  pro- 
perty, or  contingent  interest  in  property,  it  rested 
by  operation  of  law  in  the  official  assignee  under  tbe 
baokroptcy.  The  court  bad  adjudicated  her  a  bank- 
nipt,  by  which  process  all  right  to  property  was 
taken  away  from  her  ;  and  yet  it  had  impounded  the 
proceedings,  refused  to  proceed  with  the  bankniptoy 
«'"!  declined  to  lelr.ise  her  from  prison.  She  had  no 
control  wkaterer  over  the  separate  properly  given  to 
hrr  under  ber  mother's  will.  That  as  well  as  the  exe- 
cution of  the  tmsts  of  the  will  was  entirely  with  tbe 
trustees. 

3'irgood  appeared  for  Mr.  Jay,  the  execution-cre- 
ditor, in  opposition  to  the  application.  He  contended 
tbat  the  fact  of  her  husband  having  obtained  his  order 
of  discbarge  did  not  release  tbe  bankrupt  from  her 
debts  oontracted  before  her  marriage.  It  operated  only 
*s  a  releaao  to  him  of  bia  liability  to  pay  those  debts. 
Tlie  creditors  wished  to  know  whether  she  had  not  re- 
wived  her  income  every  quarter  as  it  became  payable, 
nnt  withstanding  ber  bankruptcy.  The  court  would  not 
ordinarily,  where  a  married  woman  had  separate  pro- 
perty, interpose  summarily  to  release  her,  unless  she 
give  np  her  property  for  equal  distribution  amongst 
|lie  creditors.  Xottiin;;  had  been  done  since  the  order 
rapounding  the  proceedings,  and  the  facts  remain  uii- 
"llered  in  every  respect.  The  court,  by  causing  the 
proceeding!)  to  bo  impounded,  had  adopted  tbe  more 
lenient  course,  to  give  the  bankrupt  an  opportunity  of 
acting  honestly.  It  migtit  bare  annulled  the  bank- 
ruptcy. He  submitted  that  the  court  could  not  rescind 
il»  own  order. 

'j'eftoa  (solicitor)  opposed  the  application  on  behalf 
"•  Stanway, 

iMiUater  in  reply.  He  also  asked  that  the  court 
would  now  receive  the  bankrupt's  surrender. 

Mr.  Commissioner  Hoi.royi>. — Yes ;  1  think  I 
«noild  now  allow  the  bankrupt  to  surrender,  and 
'»r  tbat  pnrpose  the  proreedings  mmt  be  disim- 
pounded.  Tho  question  Leforo  mo  is  whether,  having 
■^gard  to  the  circumstances  which  have  occurred 
•race  the  matter  was  last  before  the  c  mrf,  some  op- 
I>°rtonity  has  not  been  afforded  to  the  bankrupt  of 
loaking  a  proposal  to  her  creditors,  more  e'pecially 
"'  Iter  Iiusliand  lias  since  then  received  his  order  of 
Hlwiiarge.    I  ihink  the  bitter  cour»e  now  is  that  the 


order  for  impounding  the  proceedings  bo  rescinded, 
and  that  tho  proceedings  in  the  bankruptcy  be  al- 
lowed to  proceed.  As  to  tbe  second  part  of  the  case, 
I  mast  say  that  it  has  always  appeared  to  mc  thai 
the  bankrupt  laws  ought  to  be  construed  beneficial  ly 
for  creditors,  independently  of  the  express  provisions  »f 
any  Act  of  Parliament.  Moreover  this  court  would  ho 
very  slow  in  interfering  with  the  legal  riglits  of 
creditors,  where  those  rights  have  been  put  in  force 
and  expressly  sanctioned  by  a  Superior  Cenrt.  'riis 
bankrupt  applied  for  ber  release  to  tho  Court  of  Ex  , 
bnt  ber  application  was  refused,  upon  tbe  ground  that 
she  bad  separate  property  available  for  the  payment 
of  ber  debts.  Alter  ber  bnsband  had  obtained  his 
order  of  discharge,  a  second  application  was  made  to 
the  same  Court>of  Ex.,  and  that  court  again,  upon  tho 
authority  of  Lochioood  v.  Sailer,  5  B.  &  Ad.  303, 
declined  to  intcrfiTe  upon  motion.  Tlie  application  on 
tbe  bankrupt's  behalf  is  re|>orted  in  7  L.  T.  Rep. 
N.  S.  866.  But  the  court  intimated  that  recourse 
m'ght  bo  had  to  an  audita  querela.  It  is 
said  tbat  this  is  equivalent  to  telling  the  ap- 
plicant she  must  remain  in  custody  for  ever ; 
but  I  do  not  think  so.  Proctcdingi  by  writ  of 
audila  querela  are  00  doubt  seldom  rosortcd  to,  but 
Best,  C.  J.  and  Burrell,  X  were  of  opinion  that  it 
was  a  proceeding  neither  obsolete  nor  difficult.  It 
was  referred  to  in  tho  case  of  iMchanod  v.  Sailer,  and 
more  recently  in  this  case  by  Bramwcll,  B,  as  a 
proper  course  of  proceeding  under  such  circumstances. 
As  to  tho  separate  properly  of  the  bankrupt,  were  it 
not  for  tho  restraint  of  anticipation,  it  might  be 
reached  for  the  benefit  of  creditors  ;  but  it  must  be 
remembered  tbat  the  restraint  is  of  that  character 
which  will  only  last  during  coverture ;  and  if  she 
•urvive  her  husband,  this  restraint  will  be  re- 
moved, and  the  property  may  be  made  available. 
It  appears  to  me  tbat  at  present  this  court  ought  not 
to  interfere  for  the  release  of  tbe  bnnkmpt,  nor  do  I 
tliink  tbe  discretionary  power  given  to  the  court  by  the 
1 12th  section  of  the  Consoliditiun  Act  1849  ought  to 
be  exercised,  unless  where  a  benefit  will  accrue  to  tbe 
creditors  from  such  release.  Here  the  creditors  con- 
lend  tbat  it  is  by  force  of  the  imprisonment  alone  that 
lliey  hope  to  obtain  relief.  It  may  be  possible  hereafter, 
when  ths  restrsint  upon  anticipation  ceases,  to  reach 
tbe  fund  through  a  court  of  equity,  that  is,  in  case 
site  should  survive  her  husband.  Tho  best  course  now 
is,  thai  ths  bankruptcy  should  bo  proceeded  with  to 
the  last  examination.  But  I  decline  to  order  the 
bankrupt's  release,  and  must  leave  ber  to  her  remedy  in 
tbe  Court  of  Ex.  Appliculion  refuted, 

Taetdcig,  Jan.  19. 

(Before  Sir.  Commissioner  Holroyu  ) 

Ex  parte  Leach,  re  Leach. 

Amending  pelUion /or  adjudication. 

A  petition  for    adjadieation    may    be    amended    by 

adding  an  additiOMal  deuriplion,  vhich  has  been 

accidenlalli/  omiUett  when  the  adjudication  hat  not 

been  advertisal. 

Munne  (solicitor)  applied,  on  behalf  of  tho  bank- 
rnpt, for  leave  to  amend  a  petition,  by  adding  a 
former  place  of  residence  of  tbe  bankrupt  which  had 
been  accidentally  omitted  from  the  description  in  the 
petition  as  filed.  Adjudication  had  taken  place,  but 
had  not  yet  been  advertised.  [TheCoMJiissTONKR. — 
As  an  adjudication  has  taken  place  I  doubt  if  I  have 
.my  power  to  order  the  amendment.]  In  the  statement 
of  accounts  filed  the  description  was  right.  In  the 
petition  tbe  bankrupt  was  described  as  "  William 
Leach,  nf  tbe  lUbin  Hood  and  Little  John,  Green- 
wich, Kent,  beer  retailer."  In  tho  statement  of 
accou'iU  tkcie   appean-d  tho  ncccMiry  supplemental 
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riescription,  "Ute  of  Kertesbeire,  in  the  county  of 
DeroiiBliirp,  farmrr." 

Mr.  Commissioner  Holrotd,  after  wine  hesitation, 
ezpresaed  liis  opinion  that,  as  the  adTertisement  bad 
not  appeared,  the  amendment  might  be  made. 

Ordtrtd  aeeordingl]/. 


COmtT    OF   atJEEN'S  BENCH. 

Reported  by  Jonx  TiioMPsox    and  T.  W.   Sadsukiw, 
Kaqa.,  Itarri>tera-at-Law. 

April  \6  and  ITm.m. 

Richards  v.  Moroak. 

Eviimet — Drpoiiliont  in  Chaneery — AdmitsSntUg,  in 

actum  bf  a  Iktrd  partg. 
In  repltvtn  for  dulrainiiig  $http  dmrnageftatant,  Ike 
qvestion  ra!$ed  te<u  teluther  the  locut  in  quo  wcu  the 
property  of  B.  or  of  U,  To  prove  the  extent  of 
M.'i  property,  the  pit.  tendered  in  evidence  ttoo  de- 
positiene  ofwitntuet  wed  by  if.  in  an  equity  nit 
intlituled  against  him  by  A.  in  1842.  _  The  mil 
tMM  to  let  aside  the  tale  of  an  etiate  which  A.  had 
lold  to  M.,  hit  loiicUor  at  the  time,  for  an  alleged 
inadequate  price.  The  etiale  uku  said  by  A.  to  con- 
tain the  loctu  in  quo.  if.  gave  evidence  of  it*  extent, 
and  on  that  ana  other  grounds  if.  contended  the 
price  «ai  not  inadequate,  and  for  the  purpoie  of 
ehowing  the  extent,  if.  used  the  two  depotitiont  in 
quetlion.  The  depoeition*  were  taken  btfort  eom- 
mi*tioner$  iwom  to  eecrety,  but  were  published  and 
were  accessible  to  the  parties  a  month  before  the 
hearing  of  the  suit.  In  the  present  sKlion  the 
pit.  chimed  through  B.,  and  the  defi.  held  under 
M.,  hut  B.  was  in  no  way  a  party  or  privy  to  the 
equity  suit  of  A.  r.  Ml 
Held  {per  CocHum,  CJ.  and  Cromplon,  J.\  that 
the  depotilians  were  admissible  in  evidence  n  this 
action:  {BlaciAam,  J.  dissentiente.) 
Replerin  for  taking  plt.'e  eheep. 
Avowry.  That  the  sheep  were  damage  feasant  on 
a  certain  close  of  which  the  deit.  was  tenant  to  William 
Heyrick.     Issne  thereon. 

At  the  trial  before  Wilde,  B.,  at  the  Glsmorgansliire 
Spring  Assises  1662,  it  appeared  that  the  pit.  was 
tenant  to  the  Harqnis  of  Bute,  and  the  deft,  held  under 
William  Mejrick,  and  the  qaestion  in  dispute  was 
whether  the  locus  in  quo,  a  monntain  tract  called 
Ysgwyddgwya,  was  the  freehold  of  William  Mejriek, 
who  was  the  real  defl.,  or  was  the  property  of  the 
Marquis  of  Bate,  the  lord  of  the  manor  in  which  the 
locus  in  quo  is  situate,  the  real  pit.  in  the  action. 

The  counsel  for  the  pit.,  for  the  purpose  of  showing 
the  measniement  of  Meyrick's  estate,  and  that  the 
locus  in  quo  formed  no  part  of  it,  put  in  evidence  the 
answer  of  William  Ueyrick  in  a  snit  in  Chancery 
instituted  against  him  by  Lewis  Edwards  in  1842,  and 
also  the  bill  in  equity  to  which  it  was  pleaded.  The 
snit  was  to  set  aside  the  purchase  by  lleyriek  from 
Edwards  of  the  estate  of  which  it  was  now  alleged  by 
Meyrick  that  the  locus  in  quo  formed  part  on  the 
ground  that  Meyrick  had  taken  advantage  of  hit 
position  as  Edwards'  attorney  to  obtain  it  for  much 
leas  than  its  real  value.  Meyrick,  in  his  answer, 
detailed  the  circumstances  connected  with  Edwards' 
proposal  that  he  should  become  the  purchaser  of  the 
estate,  and  averred  that,  immediately  after  such  pro- 
posal, "  the  deft,  seat  to  Henry  Harries,  who  recently 
had  been  the  tenant  of  the  said  two  farms  (Tyr  Twppa 
and  Ysgwyddgwyn),  and  had  occupied  the  same  as  such 
tenant  for  some  years  then  last  past,  together  with  the 
lands  of  the  said  Marquis  of  Bute,  intermixed  there- 
with, which  ke  held  under  one  taking  at  a  gross  rent, 
and  inqtured  from  him  what  was  the  value  of  the  aaid 
two  farms,  and  the  said  Henry  Harries  informed  the 
itd,  that  be  considered  the  yearly  nine  thereof  ander 


his  taking  from  the  pit.  amounted  to  the  sum  of  6Ji, 
and  that,  in  his  judgment,  that  sum  was  the  fair  aad 
full  value  of  the  said  two  farms."  The  plt.'s  coaii<fi 
also  tendered  in  eridence  the  depositions  ef  two  wit- 
nesses, Henry  Harriea  and  Francis  Morgan,  takra  m 
the  suit  under  the  old  system  in  Chancery  by  vaa- 
fflissioners  sworn  to  secreay.  It  was  proved  thai  !li< 
practice  was,  that  publication  of  drpositions  so  lAn 
was  made  a  month  before  the  hearing  of  the  cause,  ae4 
both  parlies  then  had  access  to  the  depoeitiona,  ml 
that  neither  party  was  bound  to  use,  at  the  heaiiig  <^ 
the  suit,  the  deposition  of  any  witness  unless  }* 
pleased.  It  was  also  proved  that  Meyrick's  cransel,  <t 
the  bearing  of  the  cause  of  Edwards  v.  Mefriet,  rt^d 
and  tised  as  evidence  for  him  the  above  two  deposit  ■«'>. 

It  was  now  objected  that  the  depositions  were  ia- 
admissiola  in  this  action,  but  the  learned  Baroo  over- 
mled  this  objection,  and  admitted  them  in  evidence. 

The  material  parts  of  these  depositions  an  as 
follows  :^ 

Heniy  Harries  deposed : — I  have  known  the  mi  i 
farms  oiled  Ysgwyddgwyn  and  Tyr  T«ppa  for  f«ij 
yeara.  I  was  in  the  occupation  thereof  as  lessee  fm  a 
Urm  of  fourteen  years,  from  Feb.  1818  to  Feb.  182T, 
under  the  complainant  (Lewis  Edwards)  as  l->-^ 
thereof.  In  Feb.  1823  the  lease  detertnined.  I  b-  i 
the  said  farms,  called  Yfgwyddgwyn  and  TyrTwp:", 
in  conjnnction  with  a  farm  called  Gwem  Dwyna,  n^ 
taining  about  109  acres,  also  held  by  me  ander  tk< 
complainant  (Lewis  Edwards),  who  held  tbe  aa-^ 
under  a  lease  for  lives  under  the  Marquis  of  Bate,  a- '. 
I  paid  for  the  whole  of  such  two  farms,  and  sc::: 
other  land^  the  yearly  rent  of  lOSI.  The  said  era- 
plainant  offered  me  the  two  last-mentioned  farma,  j.-t 
before  I  left  them  in  1823,  st  tbe  yearly  rent  of  Hi, 
which  offer  I  refused,  because  the  Marqais  of  B  ne 
refused  to  allow  his  farm  to  be  occupied  in  conjoiiciiea 
with  the  said  two  farms  of  the  complainaot,  aaU  :'. 
did  not  suit  me  to  rent  those  two  farms  wiiboat. 

Francis  Morgan  deposed. — I  know  the  said  ftr-t^ 
and  lands  called  Tyr  Twppa  and  Ysygwddgwyo,  ao-J  I 
have  known  them  well  for  nineteen  or  twenty  jtui, 
and  I  lived  in  the  immediate  neighbourhood  of  tl>-  n 
previonsily.  I  became  tenant  of  the  said  farD>'>  a 
the  yenr  1831  under  the  deft.  (Meyrick),  and  hm 
since  continued  the  tenant  thereof  to  tbe  preset 
time.  The  rent  from  the  year  1831  op  to  aliont  a 
year  ago  was  90f.  per  annom,  when  the  same  'n 
reduced  to  80A  per  annum,  but  in  conseqneooe  of  m; 
complaining  evory  year  to  tlie  deft,  of  the  dearoes'.  "f 
the  farm,  and  my  threatening  to  give  it  op  li  lie 
said  deft.,  the  deft.  (Uryrick)  made  me  altewancei 
varying  from  5/.  to  8/.  in  each  year  for  the  deamcn 
of  tbe  farm,  and  in  consideration  for  the  improve<i  f^t 
I  made  to  it.  The  total  extent  of  the  said  farm  ii,  t 
believe,  135  acres,  and  consists  of  about  30  ck^A 
acres  of  arable  bud,  about  30  chain  *ae>  •<< 
meadow,  and  the  rest  consisting  of  pasture,  woo>II>»<l 
and  rongh  land,  the  exact  proportion  of  which  I  am 
unable  to  state.  In  my  opinion,  the  fall  and  fi>r 
value  of  the  said  farms  at  rack-rent,  witboot  an; 
deductions  or  allowances  whatsoever,  is  'OL  ff 
annum,  and  I  have  often  told  my  master  the  deft.  <^ 
and  bad  hoiied  by  this  time  hs  would  have  redaonl  tM 
rent  to  that  sum. 
The  verdict  passed  for  the  pit. 
A  rule  nisi  for  a  new  trial  having  been  obtainni  ?■ 
the  ground  of  the  improper  admisaioa  in  cvideacr  •( 
the  above  depositions, 

W.  M.  James,  Q.C.(of  the  Chancery  bar)  Ti>»li»- 
son  and  T.  ilUeti  showed  cause. — The  depositaoas  ««e 
properly  admitted.  It  is  established  that  an  sAJa'it 
used  by  a  party  in  any  matter  can  be  afterwards  ased 
against  such  party  in  any  other  matter  by  aay  penos 
producing  that  affidavit.  The  oral  testimony  of  s 
witness  at  Nini  Print  Cionot  be  B*ed    sgauot  th( 
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party  calling  him  in  an;  other  matter.  Depwitions  in 
Chancery  are  like  affidavits,  and  are  primd  facie 
CTidenoe  against  the  party  osing  them  of  the  facts 
contained  in  them.  The  party  may  rebnt  sucli 
evidence,  bnt  having  osed  it  deliberately  in  an  equity 
«uit  it  is  admissible  against  him  on  <  subsequent 
occnsian.  The  cases  in  which  depoiilions  in  Chancery 
have  been  held  inadmissible  proceeded  on  an  erroneons 
view  of  the  practice  in  Chancery.  The  correct  practice 
U  that  proved  at  the  trial  : 

2  Daniel's  Cb.  Prac  633,  edit  1840  ; 

3  Daniel's  Cb.  Prac  824; 
Smitk  V.  Batet,  5  Sim.  391  ; 
WtUon  T.  Culcerl,  5  Sim.  194 ; 

Rmhtoortk  t.  Counteu  of  Pemhroht,  Hard.  472; 

Brictdlr.  Hulte,  7  A.  &  E.  454; 

Gardner  r.  Moult,  10  A.  &  E.  464  ; 

Alkgrts  V.  Bumphregt,  1  Hoo.  ft  K.  633 ; 

Borileau  v.  S»Uin,  3  Ex.  66.'} ; 

Croat  V.  Jadsion,  IVnke  N.  P.  268 ; 

Prichard  v.  Bagtkaat,  1 1  C.  B.  4.^9 ; 

White  T.  Douling,  8  Ir.  Ijtw  Rep.  128 ; 

Taylor  on  Evidence,  s.  691. 
Grove,  Q  C,  Giffard  and  G.  B.  Uugha  sapported 
the  rule. — ^The  depositions  were  inadmissible.  The 
cases  in  which  depisitions  have  been  held  admissible 
are,  where  the  parties  against  whom  they  have  been 
received  are  the  parties  who  mtde  the  depositions. 
No  donbt  a  party  may  so  conduct  a  suit  or  other 
proceeding  as  to  make  a  deposition  or  affidavit  or 
evidence  used  therein  adnrissible  against  him  on  fnture 
occasions,  as  in 

BrieieU  T.  Bulte,  lapra ; 

GarAur  v.  Moalt,  mpra  ; 

Ckamb«r$  v.  Beraatconi,  1  C.  M.  &  R.  347. 
But  the  conduct  of  counsel  in  a  cause  electing  to  make 
ui«  of  such  evidence  does  not  bind  the  client  as  to 
future  liiigatiob : 

Blaektlont  v.  fUltoH,  26  L.  J.  330,  Ex. ; 

Altjng  V.  Ilumpkrtyt,  supra  ; 

Doe  V.  Earl  of  Dertn/,  I  A.  &  G.  783 ; 

Gilbert  on  Evidence,  55; 

Taylor  on  Evidence,  s.  709. 

Car.  ado  tutl. 
Kot.  32. — Blackburn,  J. — Tliis  was  an  action  of 
replevin  for  taking  the  pit.'e  sheep  on  a  mountain 
called  Tarren  Ysgwyddwyn.  Tile  deft,  avowed  for 
damage  feasant  in  the  local  in  quo  averred  to  be  held 
by  the  deft,  as  tenant  nnder  William  Meyriek,  who  had 
tlie  fee.  On  this  avowry  issue  was  taken.  On  the 
In.il  before  my  brother  Wilde,  the  question  rnised  was, 
whether  tbe  ^?CM  Iff  7110  nns  part  of  the  freehold  of 
W.  Meyrick,  who  defended  the  action  in  the  name  of 
liii  tenant,  or  part  of  the  freehold  of  the  Marquis  of 
Buie,  who  is  lord  of  the  manor  within  which  the  loeui 
VI  quo  lies,  and  who  was  the  real  pit.,  though  not  so 
n-inied  in  the  record.  The  counsel  for  the  Marquis  of 
Bute  tendered  in  etideocs  the  answer  of  William 
ilcvrick  (the  landlord  of  the  deft,  on  the  record,  i;nd 
wliu  was  now  actnally  defending  the  action  i  1  his 
tenant's  name)  in  a  suit  in  Chancery,  in  wliieh  ene 
Lsnia  Edwards  was  pit.  and  William  Meyrick  deft., 
and  also  two  depositions  taken  in  that  suit ;  the 
answer  was  admitted  to  be  evidence,  and  the 
bill  was  read  without  objection,  as  explanatory 
of  tbe  answer,  and  showing  the  nature  of  the  suit. 
From  this  it  appeared  that  Lewis  Edwards  sought  to 
set  aside  tlit  purchase  from  him  by  tleyrick,  in  1825, 
of  the  property  of  which  it  was  now  alleged  that  the 
loeue  m  7110  formed  part  on  the  ground  of  Meyrick 
having  been  his  solicitor,  and  having  taken  advantage  of 
that  lituation.  It  was  charged  in  the  bill,  that  the  full 
Talne  was  not  given  for  the  estate.  Two  depooilions  in 
the  aait  tiken  in  18-13  were  tendered  in  evidence,  and 
were  objected  to.  ll  was  admitted  that  the  depositions 
wrr*  takea    upun    the    old  syslon   la  C^inMcery   by 


commissioners  sworn  to  secresy.  It  was  proved  that 
publication  passed  a  month  before  the  hearing  of  the 
cause,  and  that  after  publication  both  parties  had  access 
to  tbe  depositions ;  that,  according  to  the  then  practice 
in  Cliancery,  a  party  was  not  bunnd  to  read  at  the 
hearing  or  use  the  evidence  of  any  witness  unless  lis 
pleased  ;  and  it  was  also  proved  that  Meyrick'scouniiel, 
at  the  hearing  of  the  cause  of  Edwords  v.  Mfyrick, 
read  and  used  as  evidence  for  him  the  two  deposiiioiis 
now  tendered  on  behalf  of  the  Marquis  of  Bute  against 
Meyrick,  as  being  tbe  deft,  in  substance  in  the  prrsent 
action.  There  was  no  i>rivity  whatever  between  either 
the  Marquis  of  Bute  or  the  pli.  on  the  record  and 
Lewis  Edwards,  the  pit.  in  tbe  Chancery  suit ;  but  it 
wai  contended  that  the  using  of  tboae  depositions  on 
behalf  uf  tieyrick  was  an  admission  of  their  truth,  and 
that  they  thus  becime  admissible  as  against  him  for 
any  one.  The  depositions  were  received  in  evidence 
and  read  sulgecl  to  tbe  objection.  The  first  w.is  • 
deposition  of  a  witness,  F.  Morgan,  who,  at  the  time 
be  gave  the  evidence,  was  a  tenant  of  the  (arm  nnder 
Meyrick.  The  olject  of  his  testimony  was  to  show  that 
the  farm  was  of  bat  little  value.  In  the  course  of  it 
he  mentioned  tbe  acreage  of  the  farm,  which  was  such 
as  to  show  that  he  did  not  include  in  bis  holding  tbe 
extensive  mountain  track  forming  the  locat  in  quo. 
The  other  deposition  was  that  of  Henry  Harries,  who 
had  formerly  been  tenant  of  the  same  f.inn,  but  who 
at  the  time  when  he  made  the  deposition  had  no  in- 
terest in  the  estate  in  any  way.  His  evidence,  though 
much  leas  explicit  on  this  point  than  Morgan's,  might 
have  led  the  jury  to  draw  the  conclusion  that  when  be 
occupied  tbe  farm  ha  did  not  hold  the  loom  in  quo  as 
part  of  it.  Tbe  verdict  passed  for  tbe  pit  A  rule 
nin  for  ■  new  trial,  on  the  ground  of  the  improper  re- 
ception of  evidence,  was  obtained,  which  was  argued  in 
tbe  course  of  Easter  Term,  1862,  before  my  Lord, 
my  brother  Crompton  and  myselF.'  The  argument  was 
entirely  confined  to  tbe  question  whether  the  deposition 
of  Henry  Hanies  was  property  received  in  evidence  or 
not ;  and  rightly  so,  fur  if  it  was  improperly  receive!, 
the  deft  was  entitled  to  a  new  trial,  and  it  was  therefore 
unnecessary  to  consider  whether  there  was  any  i<prcial 
ground  on  which  tbe  deposition  of  F.  Morgan  cuuld  have 
been  received.  It  was  not  contended  that  Harries* 
deposition  could  be  received  as  being  a  declaration 
against  his  interest,  or  on  any  other  ground  whatsoevc, 
except  that  it  bad  been  used  on  behalf  of  Meyrick  as 
evidence  in  the  suit  of  Edwards  v.  Jfej/rick,  the  eSecl 
of  which  was,  it  was  contended,  to  make  it  evidence  as 
against  tieyrick  for  every  purpose  as  an  admission,  by 
conduct,  of  the  truth  of  tbe  statement  contained  in 
the  deposition.  The  deft's  counsel,  on  tbe  argument, 
said  that  there  was  no  case  in  which  the  deposition  of 
a  witness,  whether  taken  in  Chancery  or  under  a  c  >m- 
mission  in  a  suit  at  law,  had  ever  been  admitlvd  as 
evidence  for  a  person  who  was  neither  party  nor  privy 
to  the  suit ;  that  depositions  in  Chancery  had  been 
rejected  in  the  time  of  Charles  II.,  in  Rathworth  r. 
The  Counteu  of  Pembroke,  1  Hard.  472  j  and  again 
by  Tindal,  C.  J.,  in  Atkynt  v.  Ilunphrtyi,  1  Moo.  & 
R.  523;  and  that  duruig  that  long  interval  it  had 
always  been  considered  to  be  tbe  law  that  depositions 
could  not  be  given  in  evidence  against  any  one  wbo 
was  not  party  or  privy  to  the  suit,  and  could  not  bo 
evidence  for  any  one  who  was  not  a  party  or  privy  to 
it,  for  reasons  most  forcibly  given  in  Gilbert  on 
Evidence,  p.  53.  Chief  Baron  Gilbert  there  says:  "  A 
man  shall  never  take  advantage  of  a  deposition  that 
was  not  •  party  to  the  suit ;  for  if  he  cannot  be 
prejudiced  by  the  deposition  be  rliall  never  receive  any 
advantage  from  it;  fur  this  would  create  the  greatest 
mischief  that  can  be,  for  then  a  man  that  never  was  a 
party  to  the  Chancery  proceedings  might  use  against 
li's  adversary  all  the  depositions  that  made  against 
him,  and  be  in  bis  own  odvautage  could  not  tu«  tiN 
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depositions  that  made  for  him;    bacause-  the  other 

fnrtj,  not  being  concerned   in  the  init,  hiid  not  the 
Ibertjr  to  cross-examine,  and  therefore  cannot  be  en- 
countered with  anjr  deposition  oat  of  tlio  aame."    All 
this  wag  not  denied  b;  the  connsel  for  the  pit,  bat 
they  said  it  had  application  only  to  depositions  used  in 
the  original  suit  against  a  party,  and  sought  to  be 
made  eridence  against  hiro,  beoaose  taken  upon  oath 
■nd  subject  to  cross-examination,  and  that  this  written 
eridonca  was  admissible,  not  because  it  was  on  oath  and 
subject  to  cross-examination,  bnt  bccaise  it  had  been  used 
and  read  by  Moyrick's  connsel,  which  it  was  said  made 
it  eridence  against  him  to  the  aime  extent  and  on  the 
same  principle   as  if  there    had  been   eridenoe  that 
Meyrick  had  himself   said,   "  I  bare  read    Harries' 
deposition  ;  it  is  erery  word  of  it  correct."    For  this 
reliance  was  placed   on    the  cases    of    Briekrll   ▼. 
ffuht,  7  A.  &  E.  455,  and   Gardner  v.  UauU,  10 
A.  &  K.  464.     In  Brtckell  r.  Iluhe  the  question  at 
tho  trial  appears  to  liare  been  whether  tliere  wns  legal 
evidence  that  Whits,   who  had  seized  the    goods  of 
the  pit.,  was  the  bailiff  of  ths  deft,  the  high  sheriff. 
To  connect  White  with  the  deft.,  the  pit  prored  that 
■  in    ths  Taeation  the    deft,  applied    to   a  jodgs  at 
chambers  to  extend  the  time  for  returning  the  writ  in 
order  that  an   application    might   ha   made   in  term 
time  nnder  the  Interpleader  Act ;    that  the  time  was 
extended  accordingly ;  and  that  on   that   application 
at  chambers  the  deft,  bad  put  in   an  affidavit  of  J. 
White,  who  produced  it,  from  which  it  appeared  that 
White  bad  seized  the  goods  as  officer  to  the  deft,  and 
had  been  in  possession  of  them.     White  was  in  court 
at  the  time  of  the  trial.    The  eridstics  was  objected 
to,   but  receiTed ;   a    new  trial  was  moT(d  for,  bat 
refused,  and  Lord  Denman  gives,  as  the  reason,  that 
there   was  nothing  to  distingnish    the   affidavit   thus 
nscd  from  a  statement   made   by   the   party  himself. 
He  proceeds  to  distinguish  it  from  the  case  of  a  depo- 
sition in  an  equity  suit,  on  a  ground,  as  ha  says, 
"  founded  on  the  nature  of  the  proceedings  in  equity ; 
the  party  who   uses  such   depositions  does  not  know 
beforehand  what  they  ara ;  and  if  he  did,  such  cases 
would  stand  on  the  same  footing  as  the  present ;  he 
can  oily  refer  to  what  be  expects  would  oe  produced. 
It  is  like  the  case  of  a  witneas  at  Nisi  Prius,  whose 
evidence  does  not  bind  the  party  calling  him."    The 
reason  for  this  distinction  (as  will  presently  be  shown) 
is  a  mistaken  one;  still  it  appears  clear  that   Lord 
Denman  did  not   suppose  that  a  deposition  could  be 
nsed  as  avidaDca  against    the  party  producing  it  in 
another  suit    In  Gardner  y.  i/ouU,  10  A.  &  E.  464, 
a  deposition  made  in  bankruptcy  on  which  a  fiat  was 
issued  was  admitted  in  evidence  against  the  defts.  to 
prove  an    act  of   bankruptcy,   on    proof  that  their 
solicitor  had  sent    the  person   who  made  the  depo- 
sition to    make    it      It  was    held    that    the    evi- 
dence  was  admissible,    Lord   Denman   saying,  "  No 
doabt  a  party  in  a  cause   is  not  bound  by  all  that 
his  witnesses  say  at  Nisi  Prius,  or  on  their  depositions 
in  Chancery,  but  the  defts.  ara  here  bound  by  the  par- 
ticular statement  which  their  agent  was  sent  to  make.'' 
And  Patteson,  J.  says;  "  The  distinction  pointed  out  in 
Briekell  r.  Ilttlte  a  a  sound  one,  and  I  do  not  intend 
to  depart  from  it ;  bnt  it  is  not  material  by  what  name 
the  _  document  is  called.    It  is  in  substance  an  affi- 
davit within  the  meaning  of  the  distinction   there  laid 
down,  though  called  a  deposition.    Hay  therein  makes 
a  statement  of  facts  which  the  petitioning  creditors 
had  prariooaly  ascertained  from  him  that  he  was  able 
to  make ;  he  says  nothing  but  what  they  Imew  he 
would  say,  and  was  snbject  to  no  cross-examination." 
Here  again  the  diatinetion  is  recognised  and  insisted 
on  between  evidence  called  by  the  party  to  a  former 
sait,  which,  it  is  conceded,  would  not  be  available   for 
a  straoger,  and  an  affidavit,  or  anything  equivalent 
t9  an  amtdavil,  which  is  admissible.    The  authority 


of  these  two  decisions  was  questioned  by  the  \nmti 
Irish  jadgo,  Crampton,  J,  in .  Whil«  t.  Ooiclaj,  8 
Irish  C.  L.  Rep.  128,  but  was  recognised   in  the  same 
case  by  Perrin,  J.,  in  Pritduard  v.  Bagihaie,  1  &  C 
459.     They  were  assumed  by  the  court,  as  well  n  b; 
the  very  able  counsel  who  was   then   arguing,  to  Ik 
binding  authorities  ;  and  in  the  considered  judgnKut 
of  tho  Court  of  Ex.  in  BoUeau  t.  RutUn,  3  Kz.  Ui, 
they  are  recogniaed,  bnt  they  ara  explained  on  a  pria- 
ciple  which  seems  satisfactory  and  which  it  is  impottut 
for  the  decision  of  this  case  to  keep  in  mind.    ?tiit, 
B.,  speaking  of  BrickeU  x.   Ilulte   and    Gardttr  r. 
ifouU,  says :    "  In    the  first  of  the  abova-mentioirJ 
cases  it  may  be  -presumed  that  the  deft,  prapaied  lU 
affidavit  which  he  afterwards  exhibited  as  true ;  it  .:, 
events,  that  he  exhibited  it  for  the  purpose  of  prmic; 
a  certain  fact    In  the  second  it  must  be  taken  tlut  Ik 
sent  the  servant  to  prove  a  particular  act  of  iMgii- 
mptcy  ;  for  if  he  sent  him  to  be  examined  as  a  witncs) 
and  to  give  evidence  generally  as  to  any  act  as  to  miA 
the  commissioner  might  examine,  there  cooll  btm 
reason  for  holding  that  his  answers  would  be  tninn 
against  the  pirty  any  more  than  there  would  be  1^ 
receiving  the  evidence  of  a  witness  examined  bi  i 
party   in   an   ordinary   trial  at  law,  as   an  imr'''' 
admission  by   him,  which    it  is   conceded  can  mm 
be  done."      In    all    these    cases    it    is   agreed   lfa>t 
the  party  by  using  the  evidence  of  the  witness  i*i 
not  make  any  admission   that   ths  answers  of  lli>t 
witness  are  true,  so  as  to  make  them  evidence  tgaiut 
him   afterwards.     On    the    argument  before  as  the 
connsel  for  the  pit   succeeded  in   showing  that  U:i 
Denman  in  Brichett  v.  Eulie  had  misapprehoiM  il* 
coarse  of  the  practice  nnder  the  old  system  in  Ckrn- 
cery ;  for  that  though  it  was   true  that  till  pablici- 
tion  the  deposition  of  the  witness  was  kept  secret,  n> 
that  between  publication  and  the  hearing  of  the  cio  ( 
the  depositions  were  not  secret,  so  that  the  coaSFrl  >t 
the  time  of  ths  liearing  either  refrained  from  ning 
them,  or  used  them  with  full  knowledge  of  their  in- 
tents ;  and  they  argued,  founding  themselves  os  il'i> 
decision  by  LonI  Denman,  that  there  is  a  distiedm 
between  the  evidence  of  a  witneas  examined  vita  mo, 
the  full  effect  of  whose  testimony  most  always  be  in- 
certain  till   the   cross  examination   is    over,  a»d  tie 
deposition  of  a  witness  examined  nnder  the  old  sritciii 
in   Chancery,  or  nnder  a  commission,  or  before  > 
master  at  common  law,  whose  evidence  is  conplrKlr 
known  before   tho  counsel   puts   it   in.    Battli««:'' 
Lord  Denman  there   put  the  distinction  on  a  misljkrt 
ground,  there  is  a  distinction  recognised  in  tbit  our, 
and  it  seems  to  me  that  the  true  distinction  is  ll»t 
pointed  out   in  Boileau  f.  Ratlin,  and  wbidi  spT"" 
to  have  been  in  the  mind  of  Patteson,  J.,  in  Carrfn-r 
V.   itouil,  namely,   the  distinction  between  the  ititc- 
ment  of  a   particular  fact,  throngh  the  means  c(  •« 
affidavit,  or  otherwise,  and  the  production  oferiJenO 
in  the  cause  ;  and    that   the   distinclioa  does  nit  it- 
pend  on  the  question  whether  the  evidence  is  wiilW 
or  viva  voce.     Where  evidenca   is  tendered,  the  prtj' 
through  his  connsel  asserts  that  the  tostimosy  vliidi 
ths  witness  has  given,  or  is  expected  to  give,  i«  kp' 
eiridence  from  which  an  inference  favonnWe  to  ks 
client  in  the  particular   suit  may,  as  ho  thinls^  I* 
drawn ;  he  does  not  assert  that  it  is  all  accurate.  lotMi 
as  was  pointed  out  in  the  course  of  ths  argameot,  uu 
quite  conceivable  that  ninety-nine  assertions  oat  «f  > 
hundred  in  the  evidence  may  be  nnfavoorable  to  the  oww 
of  the  party  producing  it,  hut  ha  trusts  to  cooTists  t" 
tribunal  that  they  are  either  immaterial  or  isaccwaie. 
and  he  uses  the  depositions  solely  to  famish  *"*"'' 
of  the  hundredth  ;  and  this  may  be  safely  done  if  * 
whole  evidence  before  the  court  is  taken  ^"P^^yj 
if  the  using  such  a  deposition  is  to  b«  '■""'''''"f' 
asserting  the  accuracy  of  the  whole  of  it,  so  ss  to  mn 
it  evidence  against  the  party  at  all  tiow*  sod  is  w 
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«uit(  and  for  all  peraoos,  the  coansel  mnat  conalder  its 
poaable  bearing  oo  all  the  affaira  of  their  client,  and 
the  client  cannot  eafely  entrust  a  cause  to  a  counsel 
witboat  inatnicting  him  fully,  not  only  aa  to  the  cauae 
in  qtiestiott,  but  aUo  aa  to  all  his  other  affairs.  We  all 
foow  that,  in  practice,  counsel  never  are  so  inatrncted, 
and  never  do,  when  considering  whether  they  will  use 
a  deposition  or  not,  consider  its  bearing  on  any  but  the 
caoae  in  band  ;  and  the  extent  to  which  that  doctrine 
may  be  carried  is  very  sturtling.  In  this  very  case, 
aooording  to  the  argument  of  the  plt.'s  counsel,  the 
Uarqtus  of  Bute  must  be  taken  to  have  admitted  that 
all  the  statements  in  the  answer  in  Edwardi  y.  Meg- 
rich  are  tnie ;  and  in  any  future  suit  by  the  Marquis 
that  answer  may  be  read  as  evidence  against  him  by 
luiy  person,  as  evidence  of  every  etalement  in  it.  It  is 
clear  that  this  would  produce  a  most  unjust  result, 
unless  the  whole  course  of  the  present  cause  be  ex- 
plained so  as  to  show  that  all  that  his  counsel  meant 
to  prove  was  that  Tarren  Ysgwyddgwyn  was  not 
panel  of  Mr.  Meyiick's  estate.  Such  an  explanation 
is  at  Kisi  Prins  impracticable.  It  seems,  therefore, 
that,  if  the  deposition  were  admitted,  the  mischief  so 
forcibly  pointed  ont  by  Chief  Baron  Gilbert  would  una- 
voidably result.  It  would  create  the  greatest  mischief, 
for  the  other  side  might  use  against  the  marquis  all 
the  depositions  that  made  against  him,  and  he,  in  his 
own  advantage,  could  not  use  the  depositions  that 
made  for  him.  If  I  am  right  in  the  principle  which 
I  have  been  expounding,  it  applies  to  the  present 
caae.  The  deposition  of  the  witness  was  one  which 
the  party  in  Chancery  most  use  as  an  entire  deposition, 
making  it  all  evidence,  so  that  be  equally  asserts  the 
•ecoraoy  of  every  statement  in  it,  and  either  the 
irhole  depoeition  is  made  evidence  for  a  stranger,  or 
ao  part  of  ic  The  relevancy  of  the  part  of  the  de- 
poaition  relied  on  in  the  iasne  in  Chancery  goes  to  the 
weight  of  the  evidence  if  admissible,  but  does  not, 
in  my  mind,  aSect  its  admissibility.  For  the  reasons 
1  have  given,  it  seems  to  me  that  using  the  evidence 
«f  a  witness  in  a  suit,  whether  the  evidence  be  vivd 
voet,  or  reduced  to  writing,  is  not  to  be  considered 
as  an  admission  of  the  accuracy  of  the  statements  in 
that  evidence  so  aa  to  make  those  statements  evidence 
agunst  him  for  a  stranger ;  and  as  it  is  admitted  that 
there  ia  no  case,  as  yet,  in  which  such  evidence  has 
fceen  received,  I  think  we  ought  not  now  to  aanction 
its  receipt,  and  oonsequently  that  the  rule  ought  to  be 
made  absolute  for  a  new  trial. 

CBOMPTOif,  J. — The  only  question  in  this  ease 
wa*,  whether  my  brother  Wilde  was  right  in  receiving 
in  evidence  oertam  depositions  which  had  been  used 
by  the  deft,  in  a  previous  suit  in  Chancery.  It  ap- 
peared that  the  deposition  in  question  had  been  used 
by  the  real  defL  in  this  action  in  a  previous  suit  in 
<3hanoery  instituted  by  a  stranger  to  all  tlis  parties  in 
the  present  action,  and  that  they  had  been  ao  used  by 
the  deft,  for  the  purpose  of  proving  against  the  pit.  in 
that  Chancery  suit  the  small  extent  of  the  acreage  of 
the  farm  in  question,  which  it  was  the  object  of  the 
pit  to  make  out  in  the  present  action,  so  that  both  the 
deft,  in  the  snit  with  the  stranger  and  the  plL  in  the 
jpreiCDt  action  sought  to  use  the  same  depositions  for 
the  same  purpose.  It  sppeared  also  that  the  depoai- 
tionf  in  the  Chancery  suit  had  been  published  some 
time  before  the  hearing  of  the  suit,  and  that  they  had 
been  in  the  bands  of  the  advisers  of  the  deft,  whoee 
connie!  read  in  evidence  at  the  hearing  such  only  of 
the  depositions  as  he  thought  fit  to  read.  It  was 
shown  that  this  was  the  old  system  of  giving  deposi- 
'tion*  in  evidence  on  the  hearing  of  a  cause  in  Coan- 
eery,  and  that  it  has  been  a  mistake  to  suppose  that 
the  parties  reading  depositions  in  evidence  at  the  hear- 
ing of  a  Chancery  suit  were  not  aware  of  the  exact 
written  evidence  they  were  about  to  offer,  so  as  to  be 
in  the  situation  of  a  p.irty  at  Nisi  I'riua,  who  cannot 

No.  aai. 


tell  what  may  be  the  exact  evidence  of  a  witness  !>• 
calls  to  give  his  testimony.     The  depositions  taken  in 
judicial  proceedings  where  a  party  has  had  an  oppcnr- 
ttmity  of  cross-examining  are  in  many  cases  admissibl* 
aa  secondary  evidence  against  such  party  or  his  privy, 
for  the  other  party  or  his  privy.     It  was  not  contended 
that  the  depositions  in  question  were  admissible  within 
the  class  of  cases  in  wluch  depositions  are  so  admis- 
sible, the  present  pit.  being  an  entire  stranger  to  the 
parties  in  the  original  suit ;  but  it  was  contended  that 
they  were  admissible  as  primary  evidence  as  admissions 
by  conduct  within  the  class  of  cases  where  a  party  has, 
by  using  a  document  or  othisrwise,  admitted  the  truth 
of  a  matter  therein  stated,  just  as  much  (except  in 
degree  and  weight  of  evidence)  as  if  he  had  expressly 
declared  by  word  of  month  that  it  was  true.     The  ad- 
mis&ibilily  of  such  evidence  does  not  depend  on  the 
regularity    of    the   judicial    proceedings,   or   on    the 
parties   in    the    pending     suit    being    or    not  being 
parties    in    the    former    suit,   or    on   there    having 
been  an  opportunity  of   cross-examination,  or  upon 
the    primary  evidence   bring  shown  to  be  imattain- 
able  ;  but  it  would  be  primary  evideuce  as  a  statement 
made  by  the  person,  just  as  if  the  present  deft,  had 
expressly  stated  that  the  acrcitge  in  question  had  been 
of  smaller  dimensions.     Many  cases  were  cited  before 
ns   in   wliich   depositions  in   former  suits  had  been 
rejected ;  but  in  these  cases  they  were  always  rejected 
as  depositions,  on  the  ground  of  the  absence  of  the 
requisite  conditions  under  which  depositions  as  such 
are  receivable  ;  and  in  all   the  coses  except   one,  at 
Nisi  Prins  {Aikjint  v.  Uampltrtj/t'),  they  would  seem 
not  to  have  been  offered  under  circumstances  which 
would  hare  raised  the  question  of  their  being  receivable 
as  admissions  under  the  doctrine  as  to  the  admission 
of  documents  by  conduct,  to  which  I  have  alluded.     In 
that  CMC,  niao,  the  question  was  treated  iia  a  question 
of  the  admissibility  of  the  document  as  a  deposition. 
Tlie  doctrine  now  in  question  was  not  adverted  to,  but  it 
will  be  seen  that  the  text  writer's  question  was,  whether 
the  docnment  would  not  have  been  receivable  as  aa 
admission,   except   for  the  mistaken   notion   of  the 
parties  not  knowing  what  the  deponent  would  prove, 
which  I   shall   afterwards  allude  to,   and  on  which 
ground  alone  they  suggest  that  the   rejection  might 
be  supported :  (See  the  query  made  as  to  this  decision 
in  the  note  (a)  of  the  3rd  edit,  of  Starkie  on  Evidence, 
p.  312,  referring  to  the  observations  of  Mr.  Phillips 
on  the  same  case  in  the  Sth  edit,  of  bis  treatise  on 
Evidence,  p.  371.)    Mr.  Taylor,  in  the  Snd  edit  of  bW 
treatise  on  Evidence,  p.  397,  remarks,  "  That  it  might 
appear,  at  first  sight,  thst  these  depositions  having 
been  read  by  the  party  himself  against  whom  they 
were  offered  in  evidence,  would,  in  spite  of  a  want  of 
mutuality,  be  receivable  as  admissions,  and  the  correct- 
ness of  this  decision  has  consequently  been  questioned 
by  more  than  one  able  writer  on  evidence ;  but  the 
Conrt  of  Q.  B.  has  given  the  true  answer  to  the  argu- 
ment by  pointing  ont  that  a  party  who  prior  to  the  1st 
Nov.  1852  read  depositions  in  equity  did  not  know 
beforelisnd  what  they  were,  and  therefore  was  no  further 
bound  by  their  contents  thsn  he  would  have  been  by 
the  vitd  voce  testimony  of  a  witness  whom  he  might 
have  called  at  Nisi  Prius."     I  was  entirely  satisfied  in 
the  course  of  the  argument  that  the  coiuta  and  judges 
who  have  relied  on  the  supposed  want  of  knowledge  of 
the  contents  of  depositions  read  by  the  parties  offering 
them  ir  evidence  at  the  hearing  of  a  canse  in  eqnity 
proceeded  on    a  mistake  of  practice,  the  depositions 
being  in  the  hands  of  tlie  party  after  publication,  and 
it  being  for  him  to  select  what  portion  of  the  deposi- 
tion he  chooses  to  read,  and   this  was  proved  at  tlis 
trial  to  have  been  the  case  in  the  snit  in  equity  in 
which  the  depositions  in  qnestion  were  read.    Tliat 
documents  admitted  by  the  party  or  used  in  evidn>u> 
by  him   are   generally    receivable   as  '  admissions,   lu.* 
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been  establiihed  by  many  modern  cases,  and  thongh  in 
tbs  discnasion  of  such   cases  it  has  been  repeatedly 
assumed  that    depositions  in  Chancery   used   by  the 
party  against  whom   they  might  bo  ofl'ered  would  not 
be  eridence,  it  has  been  laid  down  that  they  would  be 
80  admissible  except  for  the  mistaken   nation  abore 
referred  to  that  their  contents  are  nnknown  to  the 
party  like  the  eridence  of  a  witness  he  is  calling  at 
Nisi  Prios.    In  Brichell  t.  Bulta  Lord  Denman  says : 
"  It  is  reiy  important  that  this  subject  should  not  be 
left  subject   to  donbt.     There   can,  I   think,   be   no 
question  but  that  a  statement  which  a  party  produces 
on  his  own  befaalf,  whether  on  oath  or  not,  becomes 
evidence  against  him.    There  is  nothing  to  distingnisb 
it  from   a  statement  mads    by    the  party  himself. 
Suihaoiih  T.  The    Counteu    nf  Pembroke,   at  first, 
seemed  opposed  to   this  view,  for  there  the  deft,  was 
not  permitted  to  use  any  of  the  depositions  made  in 
an  equity  anit  wherein  the  pit.  had  been  deft.    That 
decision,  howcTer,  was  fonnded  on  the  natnre  of  the 
proceedings  in  equity.    A  party  who  uses  such  deposi- 
tions does  not  know  beforehand  what  they  are ;  if  he 
did,  such  cases  would  stand  on  the  same  footing  as  the 
present.    He  can  only  refer  to  what  be  expects  will  be 
prodnced.     It  is  like  the  case  of  a  witness  called  at 
Misi  Prios,  whose  evidence   does  not  bind  the  party 
calling  him.     It  is  quite  different  from  a  case  where 
a  party  produces  as  part  of  his  own  statement  an  affidavit 
of  which  he  knows  the  contents."     Patteson,  J.,  in  the 
same  case,  .lays  it  down  poatirely  that  when  a  party 
or  any  purpose  prodaces  a  document  containing  certain 
statements,  such    statements  are,    as    against    him, 
evidence  of  the  facts  which  it  contains."     Coleridge, 
J.  remarks :  "  If  the  deft  arms  himself  with  a  state- 
ment which  he  makes  his  own  and  uses  it,  that  is 
dearly  evidence  against  bim  afterwards  of  the  facts  in 
the  statement.    The  statement  may  be  of  more  or  less 
avail,  and  it  may  be  matter  of  remark  that  the  person 
making  the  affidavit  is  not  called."    The  same  learned 
jadge  afterwards,  in  the  course  of  his  judgment,  says : 
"  As  to  the  depositions  in  equity,  they  stand  on  the 
same  footing  with  the  vivA  voce  evidence  given  in  a 
coort  of  law.    A  man  does  not  make  all  that  is  said 
by  a  witness  whom  he  calls  evidence  against  himself 
bsreafter.    In  Chancery  the  depositions  are  sealed  np 
from  the  time  of  their  being  taken  nntil  pnblication 
passes.    That  is  like  the  case  of  a  party  calling  a 
witness  whose  evidence   he   does  not  hear  till  it  is 
given.     The  present  is  the  case  of  a  party  using  a 
statement  which   he  has  seen  before  he  uses  it,  and 
which  is  neither  the  more  nor  the  less  admissible  for 
being    made    on  oath."     There  could  hardly  be  a 
stronger  recognition  of  the  principle  now  contended  for 
by  the  pit.  than  the  above  jndgmenta  of  the  three 
learned  judgea.     In  the  subsequent  case  of  Gardner  v. 
Moalt,  10  A.  &  £.  468,  Patteson,  J.  distinctly  recog- 
nised the    above   doctrine,    saying :  "  The  distinction 
pointed  out  in  Brickell  v.  Bu/$«  is  a  sonnd  one,  and  I 
do  not  intend  to  depart  from  it.   But  it  is  not  material 
by  what  name  the  doctmient  is  called.    It  is  in  sub- 
stance an  affidavit  within  the  meaning  of  the  distinction 
there  laid  down,  though  called  s  deposition."  It  would 
certainly  be  a  very  strange  distinction,  as  pointed  out 
by  Mr.  James  in  his  very  able  argument,  if  it  were  to 
be  held  that  a  deposition  read  as  this  was  read  is  not 
evidence,  bot  that  an  affidavit,  when  the  court  is  pro- 
ceeding on  affidavits,  is  evidence  against  the  party 
using  it.    It  must  always  be  remembered  that  it  is  not 
tbe  obtaining  the  affidavit  or  deposition,  but  the  making 
nse  of  it  as  true,   with  knowledge  of  tbe   contents, 
which  is  the  ground  on  which  such  evidence  is  supposed 
to  be  receivable.     These  cases  are  commented  on  and 
rt^tly  explained  by  th;  Conrt  of  Ex.  in  the  case  of 
BoUeau   T.  Snilin,  as    instances  of  admissions    by 
conduct.    Parke,  B.  aays,  in  delivering  tbe  judgment 
«f  the  Court :   "  In  the  first  of  the  above-mentioned 


cases,  Briekell  T.  BuUe,  it  may  be  pnaanied  tbit 
tbe  party  prepared  tbe  affidavit  whid  he  aitcrwinb 
exhibited  as  true  ;  at  all  eventa,  that  he  exhibited  it 
for  the  purpose  of  proving  a  certain  fact."  In  the 
present  case  the  deposition  seems  to  me  to  have  b«ta 
used  for  tbe  purpose  of  proving  the  very  fact  whidi 
the  pit.  sought  now  to  prove  as  against  the  sow  nil 
deft,  by  these  depositions.  Tbe  most  recent  cue  spra 
tbe  subject,  Pritchard  v.  Bagahav,  is  a  very  itroiif 
case  to  establish  that  every  document  knowingly  xaA 
as  true  by  the  party  in  a  suit  is  evidence  against  Ua, 
In  that  case  an  abstract  of  title  and  an  affidavit  U 
been  used  by  the  deft,  before  a  Master  in  Chancery  ig» 
suit  with  ■  third  party,  and  the  aame  were  afterwitdi 
offered  in  evidence  in  the  action  by  the  pit.,  a  itra^ 
to  tbs  suit  in  equity.  Tbe  very  learned  counsel  for  tie 
deft,  in  moving  for  tbe  mle  for  a  new  trial,was  ol£pd 
to  concede  that,  the  affidavit  having  been  used  by  tW 
deft,  in  the  Chancery  suit,  was  no  doubt  admuAii 
as  against  him,  but  he  insisted  that  the  abatnct  tf 
title  stood  upon  a  different  footing.  Sir  J.  Jervii,  tbs 
Lord  Chief  Justise  of  the  C.  P.,  observed,  "  tint  it 
would  be  s  dangerous  principle  to  lay  down,  ibit  » 
statement  by  a  party  is  not  evidence  agunst  bim  bt- 
cause  it  is  not  quite  full ;"  and  the  court  refiised  te 
grant  a  rule  on  tbe  grouud  of  the  reception  of  eitbir  if 
these  documents.  It  may  be  observed,  with  referoiei 
to  one  branch  of  Mr.  Grove's  argament,  tbst  the  ifi- 
davit  in  this  case  seems  probably  to  have  been  aiedbf 
his  legal  advisers,  and  not  by  the  party,  as  wu  ca- 
tainly  tbe  case  in  Gardner  f.  iftniUy  when  theulioUr 
was  the  party  sending  the  witness  and  usng  tin  dipo- 
sition  ;  and  the  Court  of  Q.  B.,  and  afterwtrdi  lie 
Court  of  Ex.,  in  their  remarks  upon  the  case  of  Boihai 
V.  Rullm,  treated  the  act  of  the  solicitor  uOteiAd 
the  party.  Upon  this  state  of  the  authorities,! fcelboiiil 
to  hold  that  a  document  knowingly  used  as  true  bjsfoty 
in  a  conrt  of  justice  is  evidence  against  bim,  and  is  a^ 
missibleeven  for  a  strangrr  to  the  prior proceediiip,>t>Il 
events,  where  it  appears  to  have  been  uaed  for  tbt  n>7 
purpose  of  proving  the  very  fact  for  the  prorinj  if 
which  it  is  offered  in  evidence  in  the  sobseqimit  nit. 
I  think  also  it  now  appears  that  such  depositimi  M^ 
those  in  question  do  not  fall  within  the  dats  of  cms 
which  establish,  as  a  kind  of  exception,  that  a  (srtjit 
not  bonnd  by  evidence  he  adduces  witboot  bmisf 
what  it  may  torn  out  to  be,  as  in  the  conmna  on  if 
the  evidence  of  witnesses  called  at  Kiai  PtiM  bj  » 
party  who  cannot  tell  whnt  they  will  say.  I  "> 
quite  sensible  of  tbe  difficulty  and  inconvenieoos  vkki 
are  suggested  as  likely  to  arise,  and  have  bad,  isd m 
have,  great  doubts  upon  the  question  ;  and  I  sa  w? 
glad  that  tbe  parties  will  have  an  opportonity  of  b»is( 
it  discussed  and  settled  in  a  Court  of  Errw, «  <^ 
they  may  examine  tbe  authorities  more  folly  tbui 
court  of  co-ordinate  jurisdiction  can  do.  At  praest  ^ 
seems  to  me  to  fall  within  the  principle  estaUisbed  tf 
the  weight  of  authority,  and  1  certainly  am  not  pcefeRO 
to  decide  that  my  brother  Wilde  was  wrong  is  rteotiil 
the  evidence,  and  I  therefore  think  that  tbeie  nk^ 
must  be  discharged. 

CocKBUBX,  C.  J. — I  am  of  opinion  that  tbt  dif 
sitions  upon  which  the  present  question  ariaei  *<■* 
properly  received  in  evidence.  The  deposiii*"  » 
question  were  made  in  a  suit  in  Chancery  of  fAnrar. 
Megrick,  in  which  the  real  deft,  in  tbe  pieient  »*» 
(Mr.  Meyrick)  was  deft.,  and  which  wu  s  saH  it*- 
tuted  by  the  pit  Edwards  to  set  aside  s  ps"^ 
from  him  by  Meyrick  of  the  estate  in  which  tiefciW  • 
jtio  in  dispute  in  the  present  action  is,  accordia|  t»  «• 
Meyrick's  present  oonteiitioh,  situate,  on  tit  g"*"* 
that  Mr.  Meyrick,  having  been  tbe  sofidtor  li  * 
vendor,  bad  taken  advantage  of  that  potitioa,  •» 
had  not  given  full  valne  for  the  estate,  l""^* 
negative  the.  allegation  of  inadeqnaey  of  p«*  " 
became  material  to  Mr.  Meyrick  to  redoce  as  aiaet* 
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fMtsibU  thi  (creage  and  ralne  of  tha  estate,  and  tbe 
-(iepoaitiooi  in  qaestion  were  taken  and  used  in  the 
«ait  for  the  parpoee  of  fixing  the  acreage  at  •  given 
.amoont  and  materiallj  lowering  the  value.  Noir  tbe 
«onteet  in  the  pnsent  action  being  whether  an  ex- 
tensiTe  tract  of  mountain  land  formed  part  of  Mr. 
Meyrick's  estate,  or  belonged  to  the  Marquia  of  Bute 
as  lord  of  tbe  manor,  and  it  being  clear  that  if  the 
acreage  and  value  of  the  estate  were  what  was  con- 
tended in  the  Chancery  suit  by  the  deft,  the  loau  in 
^Ho,  in  respect  of  which,  for  the  pnrposa  of  the  present 
action,  tbe  deft.  Hr.  Hejrick  asserts  a  right  of 
ownership,  oonid  not  possibly  be  included  in  it,  the 
.depositions  were  ofiered  in  evideuce  for  the  pit.  for  the 
■purpose  of  proving  what,  according  to  the  deft-'s  own 
abowing,  the  extent  and  value  of  the  estate  really  was. 
I  am  of  opinion  that  these  depositions  were  properly 
admitted  in  tbe  present  action  as  assertions  made  by  the 
real  deft.  Heyrick,  as  to  facts  material  to  the  issue  in 
tb«  action.  It  cannot  be  donbted  that  a  man's  asser- 
tions or  admissions,  whether  made  in  the  course  of  a 
judicial  proceeding  or  otherwise,  and  in  the  former 
case,  whether  he  was  himself  a  party  to  such  pro- 
■«eedin^  or  not  may  be  given  in  evidence  against  him  in 
-any  suit  or  action  in  which  the  fact  so  asserted  or  ad- 
mitted becomes  material  to  the  issue  to  be  determined. 
And  in  principle  there  can  be  no  difference  whether 
'the  assertion  or  admission  be  made  by  the  party  sought 
to  be  affected  ,it  by  himself,  or  by  some  one  employed, 
'directed,  or  invited  by  him  to  make  the  particular 
-atatement  on  his  behalf.  In  like  manner,  a  man 
"who  brings  forward  another,  for  the  purpose  of  assert- 
-iog  or  proving^  some  fact  on  his  behalf,  whether  in  a 
<ourt  of  justice  or  otherwise,  must  be  taken  himself 
to  assert  the  fact  which  he  thus  eeeks  to  establish. 
Thus,  in  BricieU  v.  Hulte,  an  action  against  a  sheriff, 
an  affidavit  used  by  the  deft  with  a  view  to  obtain- 
ing interpleader  process,  for  which  purpose  it  was 
oecessaty  to  show  that  the  goods  the  subject-matter 
«f  the  action  had  been  seized  by  an  officer  of  the 
sheriff,  was  held  admissible  on  the  trial  of  the  action 
to  establish  this  fact  against  the  deft.,  on  the  ground 
that  such  an  affidavit  was  equivalent  to  the  state- 
ment of  the  party  himself.  So,  in  Gardner  v.  Moult, 
4i  deposition  made  by  a  witness  who  was  sent  by  the 
aolidtor  of  the  deft  to  prove  an  act  of  bankruptcy 
with  a  view  to  a  fiat,  was  held  admissible  in  an  action 
'4iy  tbe  assignees  of  tbe  bankrupt  against  the  petition- 
ing creditor.  These  cases  appear  to  me  fully  to 
'establish  the  proposition  that  where  a  witness  is 
odied  for  the  purpose  of  proving  a  particular  fact, 
this  amounts  to  an  assertion  of  that  fact  by  the  party 
who  BO  uses  his  testimony.  And,  in  this  respect,  I 
'SHist  observs  that  I  can  see  no  difference  between 
wiittan  and  oral  testimony.  For,  while  I  concur  in 
tbe  pceitiou  that  the  evidence  of  a  witness  called  on  a 
trial  is  not  necessarily,  or  to  the  full  extent  to  which  it 
nay  go,  admissible  against  the  party  calling  him  in  a 
fdtnre  proceeding,  yet,  if  it  can  be  shown  that  the  wit- 
ness was  called  to  prove  a  specific  fact,  it  appears  to  me 
tkat  this  would  be  admissible  as  an  assertion  of  such 
fact  by  the  party  calling  the  witness.  Thns,  if  in 
■Gardner  v.  MohU  the  evidence  of  the  witness  who  was 
asnt  to  prove  the  act  of  bankruptcy,  instead  of  being 
token  in  the  form  of  a  deposition,  conld,  according  to 
the  prooedoM  of  that  court,  have  been  taken  orally,  it 
weald,  in  my  judgment,  have  been  equally  receivable  as 
Mag  in  eSset  tiie  statement  of  the  party  using  it 
On  the  other  hand,  as  I  have  already  said,  I  entirely 
-vononr  in  the  position  that  it  is  not  because  a 
witness  is  called  for  tbe  purpose  of  proving  a 
partionhu:  fact  or  facts,  that  all  that  he  may 
>aaf  becomes  adaiissible  in  any  fntnre  proceeding 
against  tbe  party  calling  him.  And  here  again  I 
•as*  no  valid  distinction  between  viva  tmct  and 
^nittan  testimoDy.  ilt  has  indeed  been  said,  that  a 


party  calling  a  witness  to  be  examined  in  court  may 
in  many  instances  be  ignorant  how  far  the  witness 
may  make  statements  nnfavonrable  to  the  party  calling 
him,  while  a  party  using  a  vrritten  deposition  does  so 
with  a  full  knowledge  of  what  it  contains,  and  after 
full  opportunity  of  balancing  tbe  advantages  and  dis- 
advantages of  using  it  But  it  must  be  borne  in  mind 
that  the  party  in  the  one  case  calling  the  witness,  and 
in  the  other  nsing  the  deposition,  may  do  so,  not  only 
without  tbe  intention  of  abiding  by  all  tbe  witness  mnj 
say,  but  with  the  deliberate  intention  of  calling  on  the 
coort  01  jury  to  disbelieve  so  much  of  the  evidence  as 
makes  against  bim.  Just  as,  at  Nisi  Prins,  a  party 
is  sometimes  under  the  necessity  of  calling  a  doubtful 
or  even  hostile  witness,  in  order  to  prove  some  part  of 
his  case  which  cannot  otherwise  be  made  out,  and,  in 
the  event  of  adverse  statements  being  made  by  the 
witness,  seeks  to  indace  the  jury  to  reject  them  as 
unworthy  cf  belief,  or  as  contradicted  by  the  rest  of 
the  evidence ;  so  in  the  case  of  written  evidence,  a 
deposition  or  affidavit  may,  under  similar  circum- 
stances, be  used  with  a  view  to  the  adoption  of  a  part 
and  tbe  rejection  of  the  rest  It  would  be  in  tbe 
highest  degree  unreasonable  to  snffer  the  party  using 
tbe  evidence  to  be  affected  by  that  portion  which  be 
may  have  repudiated  or  disregarded,  on  the  ground 
that  the  statements  of  the  witness  mnst  be  taken  to  be 
his.  Bearing  in  mind  that  the  true  ground  on  which 
such  evidence  U  admissible  is,  that  a  party  seeking  to 
establish  a  fact  by  evidence  in  a  court  of  jnstice 
mnst  be  taken  to  assert  the  fact  he  so  seeks  to  prove, 
it  seems  to  me  to  follow,  on  the  one  hand,  that 
oral  evidence,  so  far  as  it  shall  appear  to  have  been 
used  to  establish  a  specific  fact,  will  be  evidence 
against  the  party  nsing  it,  as  an  assertion  of  that  fact, 
and  on  the  other,  that  written  evidence  will  be  admis- 
sible apiainst  the  party  using  it  in  a  subsequent 
proceeding  with  a  different  party,  not  fur  the 
purpose  of  proving  all  the  statements  it  may 
oontain,  bat  only  so  far  as  it  shsU  appear  to  have 
been  used  to  establish  a  given  factor  facts.  It  is  not 
because  a  witness  may  have  been  called,  or  a  deposition 
may  have  been  used,  that  all  the  statements  made  are 
to  be  considered  as  having  been  adopted  by  the  party 
nsing  the  evidence.  In  order  to  render  this  species  of 
evidence  admissible  as  the  assertion  of  a  particular  fact 
by  the  party  nsing  it,  it  must  appear  eitlier  from  the 
evidence  itself,  or  from  extrinsic  drcnmstances,  that  it 
was  nsed  for  the  purpose  of  proving  such  fact.  lu 
the  present  instance  it  sufficiently  appears  both  from 
the  depositions  themselves,  and  also  from  the  answer 
of  the  defendant  in  the  snit,  that  the  depositions  were 
nsed  for  the  express  purpose  of  establishing  the  more 
limited  acreage  and  value  of  the  estate.  This  being 
so,  the  depositions  were,  in  my  judgment,  admissible  in 
the  present  action,  as  showing  the  assertion  by  the 
deft,  in  a  former  legal  proceeding,  of  facts  material  to 
the  case  of  the  pit  in  the  present  action.  I  am  not 
insensible  to  the  inconvenience  that  may  result  from 
the  admission  of  evidence  of  this  sort  The  evidence 
may  have  utterly  failed  in  its  effect  in  the  original  snit. 
The  fact  which  was  sought  to  be  established  may  have 
been  disproved  by  other  evidence ;  the  decision  of  the 
court  or  jury  may  have  been  adverse ;  the  party  may 
long  since  have  abandoned  the  ground  he  formerly  took. 
The  production  of  snch  evidence  in  a  subsequent  snit 
may  lead  to  collateral  issues  in  the  shape  of  inquiry 
into  all  the  circumstances  and  bearings  of  the  tirst. 
Connsel,  too,  may  possibly  be  embarraned  in  the  con- 
duct of  a  cause,  as  regards  the  production  of  evidence, 
by  having  to  consider  what  may  be  its  effect  on  the 
interests  of  their  client  beyond  the  present  proceeding. 
But  many  of  these  difficulties  would  obviously  apply  ia 
the  case  of  statements  made  by  the  party,  irrespectiv* 
of  legal  proceedings,  which,  if  relevant  to  the 
matter  in  dispute,  no   one  can  deny  to  b«  sdmia- 
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sibi*  against  him.  All  these  difficaltiea  exist 
equally  in  the  case  of  affidarits  and  depositions 
in  bankroptcjr,  both  of  which  hare  been  held  to  be 
admissible.  The  difficnlty  in  which  it  is  snggested 
that  connsel  wonld  be  placed  in  the  condact  of  a  cause 
becomes  obriooaly  reduced  to  a  matter  of  small  impor- 
tance when  the  admissibility  of  the  deposition  is 
limited  by  the  qualification  which  in  my  view  it 
should  be  subjected  to,  namely,  that  it  can  only  be 
used  asaiiist  the  party  where  the  purpose  for  which  it 
is  sought  to  use  it  is  the  same  as  that  for  which  it  was 
nsed  on  the  previous  occasion.  To  me  it  appears  that, 
as  soon  as  the  principle  is  once  admitted  that  evidence 
giren  for  the  parpose  of  proving  a  particular  fact  may 
(a  afterwards  received  against  the  party  producing  it 
Sls  having  been  in  effect  his  statement,  the  admissibility 
of  depositions  nsed  in  a  suit  in  equity  under  similar 
circumstances  seems  necessarily  to  follow.  Tbeground 
upon  wliich  it  has  been  thonght  in  conrts  of  law  that 
cuch  depositions  were  not  admissible,  namely,  that  the 
party  sending  the  witness  before  the  examiners  had 
no  opportunity  of  seeing  the  evidence  till  it  was  pro- 
duced in  court,  proves  to  have  been  founded  on  an 
entire  misapprehension  of  the  praetioe  of  ooarts  of 
equity.  It  was  shown  incontrorertibly  in  the  course 
of  the  argnment  before  ua  in  the  present  case,  thst  at 
the  time  the  suit  of  Eduardt  v.  Megriek  was  pending 
the  parties  to  a  suit  in  equity,  after  publication  of  the 
evidence,  were  entitled  to  use  or  to  reject  such  deposi- 
tions as  they  thought  fit.  It  is  plain  from  the  language 
of  Lord  Denman,  and  of  Fatteson  and  Coleridge,  JJ.,  in 
Bricktll  V.  HiiUt,  that,  had  those  learned  judges  been 
aware  of  the  real  state  of  the  practice  in  equity,  they 
would  have  considered  depositions  in  an  equity  suit  as 
standing  ou  the  same  footing  as  affidavits  and  deposi- 
tions in  bankruptcy.  I  feel  it  scarcely  necessary  to 
notice  the  objection  that  counsel  in  a  suit  are  nut 
aathorised  to  affect  their  client  beyond  the  limits  of 
the  cause  immediately  in  hand.  The  same  argnment 
might  be  urged  in  the  case  of  affidavits,  and  of 
depositions  in  bsnkmptcy,  the  admissibility  of  which 
cannotnow  be  denied.  But,  in  my  opinion,  a  counsel  con- 
ducting a  cause  mnst  be  taken,  as  to  the  production 
and  use  of  evidence,  to  be  acting  upon  instrnctions 
from  his  client,  and  as  representing  the  client;  and  if 
evidence  is  produced  to  establish  a  particular  fact,  that 
fjct  must  be  considered  as  asserted  by  the  party  in  the 
eauM.  For  these  reasons  I  am  of  opinion  that  the 
evidence  was  rightly  received,  and  consequently  that 
this  rule  must  be  discharged.  RuU  d'uchargtd. 
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-Beported  bjr  Thoxas  liaooKSBAXK  and  Jauxs  B.  Davidsox> 
Esqra,  Barristers-at-Law. 

Fridcy,  Dto.  4. 
(Before  the  Lords  Justices.) 

Re  Db  VistiE. 

Be  Ths  Tbvsteb  Act  1850. 

lAumeji  —  itarriad    voman—Samngi — Invulmtnt — 

Advancement  (ff  eMU. 
A  married  lady  out  of  her  teparale  atate  pwchand 
"oekiitthe  namet  of  her  ton  and  daughter,  and 
itied.  The  ton  beoame  Iwtatie,  and  on  a  petition 
bg  the  daujfhter/or  traiufer  of  the  ttock  to  her  at 
ertettrix  of  her  mothtr,  it  wot 
OrJrred  aceordinglji,  on  tha  ground  that  the  pre- 
tunptUm  which  vmvtd  prevail  m  the  cote  of  a 
father,  that  the  pwehate  mu  an  advancement  for 
the  children,  did  not  ariie  in  the  eaie  of  the  moMer, 
emd  a  bill  to  attert  the  right  of  her  eitate  vat 
thtrtfire  tamteeitttrg. 


This  was  a  petition  by  the  daughter  and  ach 
executrix  of  a  lady  now  deceased,  prennted  in  the- 
matter  of  the  above  Innacy  and  of  the  Trustee  Act 
1850,  praying  a  transfer  to  her  of  a  sura  at  stock 
which  was  then  standing  in  the  joint  naron  at  tl» 
petitioner  and  her  brother,  who  was  the  Innatic 

The  circumstances  were,  that  the  testatrix  in  kr 
lifetime  was  entitled  to  separate  estate,  and  was  Etsbk 
apart  from  her  husband,  when  out  of  the  saviogi  ef 
this  separate  estate  she  made  the  investment  in  tki 
stock  now  sought  to  be  transferred  in  the  namea  of  kcr 
Sim  and  daughter,  wherein  it  continued  atanding  t3> 
her  death.  The  son  afterwards  became  lunatic,  and  ia 
still  living. 

The  aUcgationi  wen,  that  the  purchase  or  fv- 
chases  were  made  by  the  testatrix  in  the  names  of  ber 
children,  in  order  to  exclude  the  rights  of  her  hoabaad. 

0.  Lake  RatieU  supported  the  petition,  and  anb- 
mitted  that  the  orcler  ought  to  be  made  upon  petitasa 
notwithstanding  the  case  of  Be  ColUmon,  ColBmtam  r. 
Collinton,  3  De  6.  M.  &  G.  409,  in  which  eaoe, 
although  lands  bought  by  a  father  in  the  name  of  a 
son  were  held  under  the  circumstances  of  the  caaa  BOt 
to  amotmt  to  an  advancement,  yet  Cranworth,  L.C. 
declined  to  make  an  order  to  that  efibct  on  tba- 
petition  of  the  father,  though  founded  on  the  certifi- 
cate of  the  Master  in  Lunacy,  on  the  gnmnd 
that  the  court  would  not  conclude  the  poanble  ri^t» 
of  the  son  without  a  bill,  upon  which  he  would  be  pro- 
perly represented.  The  case  of  a  mother  mafci^ 
such  a  puicbase  was,  he  submitted,  different  from  that 
of  a  father,  who  was  under  a  legal  obligation  to  aop- 
port  his  children,  which  occasioned  a  preanmptiao 
that  the  purchase  was  intended  as  an  advancement  for 
them.  Against  the  present  petitioner  aa repiwiiiitstiTW 
of  her  moUier  there  was  no  similar  presnmptioa. 

The  Lords  Jvaricss  concurred  in  that  view,  tmi 
made  the  order  as  prayed  by  the  petition. 

Wednetdog,  Jan,  13. 

(Before  the  Lords  JoancBi.) 

Fsosrt  V.  Ward  (No.  1.) 

Fbost  p.  Ward  (So.  2.) 

Practice— Two  tuiti  for  the  tame  pnrpoae — Cemitet 

ofprooeedingt. 

Suit  Ko.  I  wat  intiituted  on  bthalf  of  infimttt  iy  » 

next  friend  for  adminittratian  of  Ihar  faUia'i 

ettate.     Thit  tuit  toot  bg  bill,  to  tvhiek  an  oaamr 

«C(U  rtgiared,  but,  before  ang  antwer,  mtM  Ak  t 

teat  inttituledfor  the  tame  purpoie,  on  iehalfeflkt 

tame  infantt,    bg  another  nest  friend,  teh»  ef 

peared  bg  the  tame  tolicilort  at  the  pentm  mie  woe 

the  defL  in  both.    In  thit  latter  tmt  a  decree  met 

at  once  obtained  bg  content.     Thenext/rimtdimAe 

Jtrtl  tuit  then  t^lied  for  the  eonduel  of  lie  fr»- 

eeedingt  in  the  teooad,  but  hit  motion  teat  routed  if 

Stuart,  V.  C.     On  appeal,  hoiiever, 

Their  Lordthipt  thought  that  the  teeond  tuit  oeyM  met 

to  have  been  inttiluled,  and  ordered  that  the  next 

friend  m  the  earlier  tuit  should  hat>e  the  cewlaei  »f 

the  decree  ohreadg  obtained  ia  ike  later  one. 

In   this  case  a   motion   on   behalf  of  Mr.  Tamil 

Frost,  the  next  friend  of  the  infant  pita,  in  the  flnt- 

mentioned  suit,  that  he  might  have  Uie  coadoet  of  dM 

proceedings  under  the  decree  which  had  been  obtaaeA 

in  the  second-mentioned  suit,  which  motion  was  refused 

by  Stuart,  V.  C,  was  renewed  before  thor  Lordships. 

The  dreumstances  were  these: — Both  suits  wars  hf 
bill  filed  for  the  administration  of  tlie  estate  of  WjIGbb 
Frost,  who  died  in  the  month  of  June  I86S,  baviaf 
devised  and  bequeathed  his  real  and  personal  eatala  t» 
his  wife,  Mary  Frost,  npon  trust  for  henelf  fgr  Vie, 
and  after  her  death  for  his  children,  the  infant  phs.  is 
both  of  the  suits,  and  appointed  her  bis 
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That  Udy  anrrirad  her  husband,  bat  shk  also  died  on 
tb«  5th  Sept.  1863,  having  by  her  will  giren  all  tnut- 
estates  Tested  in  her  to  Eliza  Ann  Ward,  whom  abe 
appointed  her  ezecutriz,  who  prored  the  will,  Tbns 
repnsenting  the  original  testator,  she  vu  the  deft,  in 
both  canaee. 

On  the  16th  Oct  1863  the  firat  of  the  abore-named 
■nita  was  instituted  by  a  bill  filed  in  the  court  of  the 
H.B.  in  the  name  of  the  three  infant  cbildrsn  of  Wil- 
liam and  Mary  Frost,  by  Samuel  Frost,  their  paternal 
onde  and  next  friend.  The  solicitors  for  the  pits,  in  that 
suit  were  Messrs,  Johnson  and  Weatberalls,  who  acted 
as  agents  for  Messrs.  Campbell,  Burton  and  Browne, 
of  Nottingham ;  and  the  solicitors  for  the  deft.  Ellsa 
Aon  Ward  were  Messrs  Kingsford  and  Dorman,  acting 
as  agents  for  Messrs.  Wood,  of  Woodbridge,  in  SoBblk. 
They  enterad  an  appearance  for  the  deft.,  and  interro- 
gatories were  filed  in  due  course,  but  before  any  answer 
was  pot  in — namely,  on  the  18th  Not.  1863— the  bill 
in  the  second  suit  was  put  on  the  file  on  behalf  of  the 
same  Infant  pits.,  this  time  represented  by  one  George 
William  Gnnnell  as  their  next  friend,  the  deft,  thereto 
being  the  same  Elixa  Ann  Ward,  and  the  object  of  the 
•ait  being  snbetantially  the  same  as  that  of  suit  No.  1. 
The  solicitora  for  the  pits,  were  Messrs.  Kingsford  and 
Dorman,  and  in  their  former  capacity  as  agents  for 
Kessrs.  Wood  they  acted  again  as  soUdtors  for  Elixa 
AnnWsid. 

To  this  tsocod  snit  the  deft,  at  onoe  appeared, 
namely,  on  the  20th  Not.,  and  on  the  3Ist  of  that 
month  a  decree  for  general  administration  was  made  by 
consent  in  that  snit  On  the  25th  Nor.  an  order  was 
made  staying  all  proceedings  in  the  earlier  suit,  but 
resoTTing  lilwrty  to  Samuel  Frost  to  make  such  appli- 
cation as  be  might  think  fit  in  the  second  snit. 

Aocoidingly,  on  the  28nd  Dec  Samuel  Frost  made 
the  motion,  the  order  upon  which  it  was  now  sought  to 
discharge,  that  the  conduct  of  the  decree  might  be 
giTSD  to  him,  the  ground  of  bis  application  being,  that 
Hr.  Gonaell  was  in  no  way  oonneoted  with  the  parties, 
and  was  only  put  forward  by  the  deft's  solidtors,  who 
thus  represented  all  the  parties  in  the  suit  The  deft. 
and  Mr,  Onnoell  opposed  the  motion,  alleging  the 
independenoe  and  btitaJSdtt  of  the  latter;  and  farther, 
that  the  testator's  widow,  with  the  knowledge  and 
ooiiaiTance  of  Samuel  Frost,  or  of  his  solicitors,  had 
been  gnilty  of  Tariona  breaches  of  trust.  Upon  this 
subject  much  eridence  was  gone  into  of  an  aconsatory 
charactn;  but,  as  it  had  no  effect  save  that  of 
depnTing  both  parties  of  costs,  it  need  not  be  referred 
to  here. 

Stnart,  V.C.  lefosed  to  make  any  order  upon  the 
motion,  and  Samuel  Frost  now  appealed. 

Otbome,  Q.C.  and  WaUer  supported  the  appeal. 

UaU»t,  Q.C.  and  Woodhouit  were  for  Mr.  Gnnnell. 

Grtent,  Q.C.  and  Daunty  for  the  deft,  in  both  the 
suits. 

Otbome,  Q.C.  hsTing  replied. 

Lord  Justice  Khioht  Bruce  said,  that  the  eArlier 
suit,  that  at  the  Rolls,  was  instituted  on  the  16th  Oct 
last ;  the  later  suit  in  the  court  of  Stuart,  V.C.  not 
before  the  18th  Nov.  In  the  Utter  a  decree  was 
obtained  within  three  days  after  its  institution  ;  namely, 
on  the  21st  Not.,  the  solidiors  in  the  suit  I'einK, 
in  effect,  the  ssme  on  both  sides.  Although  the 
obtaining  of  a  decree  in  a  second  suit  with  such 
expedition  as  to  be  before  a  decree  in  a  suit  of  earlier 
institution  for  the  same  purpose  and  the  faM 
that  in  that  second  suit  the  same  solicitors  ware 
acting  for  all  parties  might  not  in  erery  case  b«of 
material  importance,  yet  in  a  case  like  the  pressbt 
each  of  these  circumstances  was  Tery  materisl.  He 
was  of  opinion  that  tbe  second  snit  bad  been  nn- 
nreessarily  and  improperly  instituted  by  solidtois  .who 
were  in  effect  the  solidtors  of  the  deft.,  and  that  the 
4ecre«  ought  not  to  hare  been  so  obtained.   It  ap- 


peared to  bim  that,  as  between  Mr.  Samuel  Frost,  the 
near  relatjre  of  the  infant  pits.,  and  Mr.  Gnnnell,  of 
whom  nothing  seemed  to  be  known,  and  of  whose  in- 
tervention in  this  matter  no  explanation  had  been 
afforded,  Mr.  Frost  must  be  held  entitled  to  have  tbe 
condnct  of  the  cause  in  which  a  decree  had  already  beea 
made,  and  an  order  to  that  effect  should  now  be  msde. 
The  court  bad  of  course  no  intention  to  piejndics  any 
application  which  might  be  made  on  proper  grounds  to 
deprive  him  of  the  condnct  of  the  proceedings  under 
the  decree,  in  case  he  should  act  negligently  or  impro- 
perly, or  it  shonld  appear  that  such  a  course  would  be 
of  benefit  to  the  infants,  and  tbe  order  would  so  express 
it.  The  affidavits  which  had  been  filed  on  both  sides 
were  of  such  a  character  that,  as  it  appeared  to  him, 
the  order  should  be  wholly  dlent  on  tbe  question  of 
the  costs  of  the  application. 

Lord  Justice  Tubheb  was  of  the  same  opinion. 

Solidtors  for  the  next  friend  Samuel  Frost,  Joknioii 
and  WiatheralU,  agents  for  Campbell,  Burton  and 
Brovm,  Nottingham. 

Solidtora  for  Mr.  Gunuell,  and  for  the  deft,  in 
both  suits,  Kingtford  and  Vonum,  agents  for  Messts. 
Wood,  Woodbridge,  Suffdk. 

Wedmetdof,  Jen,  20. 
(Before  the  LoBO  Cbaxollor  (Westbury). 
Ex  parte   Bird,  re  The   Soothamptoic,  Isle   of 
Wight   add   Portsmouth   Imfboveo   Steam- 
boat  CoMPAKY  (Limited). 
Amiruptey — Conlribulon/ — ifotion  to  rectify  regitler 

of  ihareholden — Principal  and  agent — Notice. 
B.,  hamng  tvbeeribed  for  fifty  thares  m  a  eompai^, 
and  hie  name  appearing  on  the  regitter,  and  having 
been  placed  on  the  list  of  eoniributories  Jbr  tiuU 
number  ofiharet,  moved  to  have  the  regitter  rectified 
erating  hit  name  at  a  tharehoUei  on  the  ground  that 
he  had  tubtcribtd  at  agent  for  W.,  vho,  in  igno- 
rance of  what  B.  had  done,  had  himte^f  taken  100 
tharu. 
Ifo  ditlinet  froof  tnu  adduced  of  oi^  notice  qf  the 

agency  hmiiagbeen  given  to  the  eompany-t 
HtU,  upon  faliare  of  proof  of  oMy  etfirteted  inteit- 
tion  to  lubtcribe  at  agent,  B.  ntmt  be  luU,4o-  h»ve 
ttJitcribed    in    the     ordinary  :  ttay,)  •)tn^   •efteis 
routed,  but  without  coitt.     ..,   ,,        ,.,.,. 
This  was  a  motion  in  Cbaocecy,  Made  jwler:  lect. 
25  of   the   Joint-Stock  Companies   AK    >86B>  -.on 
behalf  of  James  Binfield  fiinitiiof  W«st..GoM*i  lbl» 
the  register  of  shareholders  o{>  tbei"iiUi>T»  ixtfnpaay 
might  be  rectified  by  erasing  the  oame  •{.  thy  M>d-JL 
B.  Bird  OS  a  shareholder  hgldipg  iA  all  'sightf-WTun 
shires  in  the  company^  s«d  by  inswtiogJU*  mtnM  • 
shareholder  holding  thirty-seTek isbarss  oiily.,,"i,        ; 

Tbe  company, was  incorporated  in  ]S60,.gAd*r  (be 
Joint-Stock  Corapsnies  Ast  itSSf.  Mff.  Bird  WM.'A 
shareholder  Grom^Ut*  'fi(«t,'aa4"onei'0f,(he'iliiMloq|. 
Preriously  t«.:Dec<  lS61tj  be  .mt.  TtgHmA''1»  4te 
holder  of  thirigr-s«rao  jiksfSS.  n-ATtwwds  te  'QtmffAm 
he  wss, «tgist»r«di  m  w>ldinc.!6flQ  shM«i  mere,. '.  T}» 
present,  appeal  TSSiwitk  w((rWH»tOit>Wftftyj>>lill|i^ 
A  wsi«dlog-i9  order  {ja  tankvpteji  «n  t»ei»<^ 
Mr.  Commissipwr  fieae  aii,iheilst  Iwd  tW2tM4a|i 
appointment  niade  UhsetMe  the r lilt,, «f<«»atriiitnMli«t. 
It  was,  urged  upendAe  c«|«iKis«iMi|S(  tl«it>  wkb  >«^iw6 
:to  several  persons,  ii^u^i9.iMr%iBini,ilte>b«li  M> 
power  under  tke  Actiit(l»settl«,f»,p4im«fliq  -the  iiit«f 
oeatributoriee  -witfaiMt  ipnoof  that  sn(ii1Mnai)(  Ji«L«i 
thH  vords  ef  elaust  1,  Ubl«JS  of  th*  X^Jk-^TttUki*^ 
47,  testified  his  sceyptapoe.of  j«ha«es.ttyiwniing,iim4n' 
hif.,hand.  Oatbf  partof^eoifialitiinidi^miiiiir^ 
contended  ttiat  the  oommisiiQiwr  .yraa;  bfnpd  to  srM» 
eve^  person  otv, tbe,  lift  of  oontribntoiiesawj^oe«naiwi 
appeved  on  tbe  register,  leaTiog  it^  the.  peiaon  sa 
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pUned  on  tb«  list  to  appeal  to  th«  L.C.  la  Cbanceiy  to 
rectify  the  reinster. 

Ob  the  22nd  Jnlj,  Mr.  Commissioner  Fane,  not 
aotieing  the  qnestion  as  to  the  jarisdiction,  decided 
that  Mr.  Bird  iras  liable  to  contribote  far  tbirt;-seren 
■bares  only,  on  the  gronnd  that  Mr.  Bird  bad  bj  an 
•ffldarit  deposed  that  he  was  a  shareholder  for 
tbitty-seren  shares  only,  and  that  he  had  taken 
the  other  flfty  only  as  agent  for  Ward ;  also 
beeanse  Mr.  Bird  bad  nerer  testified  bis  acceptance 
of  the  fifty  additional  shares  by  writing  nnder  his 
hand. 

Frooi  this  order  the  official  liquidator  appealed,  and 
•n  the  3lst  Jnly  last  the  L.  C,  being  of  opinion  that 
the  eommiisioner  was  bound  to  follow  the  register,  and 
that  the  name  of  Mr.  Bird  most  be  placed  on  the  list 
fbr  eighty-seren  shares,  the  motion  was  directed  to 
stand  over  till  Michaelmas  Term,  Mr.  Bird  undertaking 
to  gire  notiee  of  motion  in  Chancery  to  rectify  the 
register ;  and  the  two  motiooi  now  came  on  together. 

Daniel,  Q.C.  and  Biggvu,  for  Mr.  Bird,  relied  on 
the  affidavit,  which  was  in  tliese  terms :— "  Expressly 
and  distinctly  as  snob  agent  for  the  said  W.  G.  Ward, 
I  consented  to  tal'e  fitly  shares  of  XOL  each  in  tlie 
■aid  company,  in  or  about  tba  month  of  Dec.  1861." 

The  Lord  Ciiamcbllok  asked  bow  Mr.  Bird  told 
that  to  the  company  ? 

Dmuel,  Q.C.  admitted  that  Mr.  Bird's  affidavit  was 
loose  ■■  to  tiiis.  Hn  Bird  said  that  snbseqnantly  the 
^l|firm.n  of  tbo  compaoy  and  one  of  the  directors  bad 
an  interview  with  Mr.  Ward  personally,  at  which  Mr. 
Ward,  in  ignorance  of  bis  (Bird's)  havinz  subscribed 
for  the  fifty  shares,  agreed  to  take  100  shares,  and  he 
(Bird)  was  directed  to  pay  lOOOA  on  such  shares, 
which  he  did.  He  (Bird)  "  specifically  informed  the 
aaerttary  of  the  company  that  the  100  shares  paid 
upon  by  him  for  Ward  included  the  fifty  be  had  con- 
sented to  take  on  his  (Ward's)  bebalf."  It  was 
farther  contended  that,  as  sect.  I  of  table  B  declares 
that  no  person  sliall  be  deemed  to  have  accepted  a 
diare  unless  be  has  testified  his  acceptance  by  writing 
imder  his  band,  in  such  form  as  the  company  directs, 
and  the  company  had  directed  no  form,  Mr.  Bird  had 
not  accepted  within  the  terms  of  the  Act. 

Bacon,  Q.C,  Batfieg  and  Walter,  for  the  official 
liqnidator,  were  not  called  upon. 

The  Lord  CnAvcBLLOK. — I  should  be  very  glad,  if 
I  soold,  to  relieve  this  gentleman,  because  I  believe  that 
the  retention  of  bis  name  on  the  list  was  really  what 
he  did  not  intend;  but  I  fear  it  is  out  of  my  power. 
I  mean  to  pnt  this  decision  upon  what  this  gentle- 
man himself  has  proved.  If  his  case  bad  been, 
what  I  understand  his  counsel  to  argue,  that  at 
the  time  of  bis  subscription  he  represented  that 
he  intended  to  take  these  shares  as  the  agent  of 
Ward,  an-  equity  would  bave  arisen,  on  which  he 
might  have  relief.  But  it  is  essential  to  that  eqnity 
tnit  it  should  be  proved  that  notice  was  given  to  the 
company  of  these  shares  having  been  taken  on  befanlf 
of  some  one  else.  In  this  case  I  cannot  find  that  this 
gentleman  told  the  company  that  in  subscribing  he  was 
acting  as  llie  agent  of  Ward.  It  is  one  thing  for  a 
man  to  subscribe,  having  a  secret  intention  to  snb- 
sorihe  as  agent,  and  quite  another  thing  to  communi- 
cate the  fact  of  agency,  at  the  time  of  his  subscription, 
to  the  company  to  whom  he  applied,  and  by  whom  his 
name  was  received,  and  by  whom  reliance  is  placed  on 
tint  mbseription.  This  gentleman  appears  to  have 
tdcen  fifty  shares;  the  fact  of  his  having  sobscribed 
for-tiMm  is  acknowledged,  and  then  be  applies  to  be 
psmdtted  to  withdraw  that  subscription.  He  argues 
that,  as  when  he  subscribed  he  intended  to  take  the 
shares  on  behalf  of  bis  prineipal,  be  ongbt  to  be 
tdtoved  from  this  responsibility.  No  donbt,  if  the 
company  had  been  aware  of  what  bis  intentions 
and   motives   were,   there   would   he  good   reason 


for  his  being  heard  to  say,  "  Ton  knew  T  wts 
acting  only  as  agent."  But  Mr.  Bird  himself  stooit 
towards  the  company  in  a  relation  which  rendered  it 
doubly  incumbent  on  him  to  explain  exactly  the  terms 
on  which  he  became  a  shareholder.  But  the  subscrip- 
tion was  made,  not  as  if  it  was  in  part  Ward's,  bet  ia 
sncb  a  manner  as  that  the  company  are  entitled  to 
take  the  unqualified  signature  as  being  that  wbicb  on 
the  face  of  it  it  appears  tp  be.  An  eqnity  of  this 
kind  cannot  be  protected  where  the  company  has 
become  Insolvent.  The  facts  must  be  taken  acconlbj 
to  the  documents,  unless  it  is  plain  that  tbey  are  incoo- 
sistent  with  what  the  parties  intended.  Here  tlie 
documents  are  consistent  with  the  expressed  intention; 
and  a  secret  intention  on  the  part  of  the  app.  cannot 
be  admitted  to  control  and  nullify  what  be  has  done. 
I  am  compelled  to  reverse  the  orders,  and  put  Ut. 
Bird  upon  the  list  for  eigbty-seven  shares.  Tli're 
will  be  no  costs  on  either  side.  The  deposit  mar  be 
taken  back. 

Solicitors  for  the  app.,  Uarriton  and  Ltwu;  for 
the  olucial  liquidator,  Neiebon,  IlerUagt,  and  £civu. 

Joa.  21,  94<mii25. 
(Before  the  Lord  Chancellor  (Westbury). 
Re  BoYCB ;  Re  Thk  Tkcsts  ok  the  Will  of  Wjl 
Blackwood;  and  Retua  Trustee  Acts. ISJd 
AXD  1852. 
Appomtnunt  of  new  tnstee^Etlatti  bf  impUealit»—. 
Tnutee  Act  1850,  ss.  32,  33— LuimKm  <niK<<— 
Vetting  order, 
Teelator,  aftar  appointing  hit  wife  easeafrir  W  & 
executor  and  tnutee  of  hie  toill,  €tttd  directmg  ^ 
debtt,  fe.  to  he  paid,  devieed  tie  re*/  tttalt  <•  M> 
vifefor  li/i,  but  in  ease  *he  thoald  mnrrj  ttgait,  ie 
gate  and  deoited the  eame  "to  the  nte  oatfi*'*'* 
that  tke  tliomU  during  Iter  t^  raoeite  an  mmmtf 
of  20i.,  tailA  potoert  of  dOtreu  and  tntrj  epm, 
tmdeaUofikiseaidrealetlale.  Botlundimui 
bit  iM  tnutee  to  uwett  tie  smrplHt  reait  atinttt 
mill  mentioned  {  and  on  the  deceata  of  kit  tad  e*^ 
he  direcled  hit  taid  tnutte  to  tell  Ut  taid  rm 
ettate  mth  tomewhat  fallg  expretted  dirtetitu,  tid 
viith  power  to  execute  such  imtrumenlt  andauv^ 
anoetat  ihould  be  requititefor  ^^etitg  and  l^- 
pitting  the  tale; 
Held,  on  tht  eontlmetion  of  the  vriU,  that  the  inalet 
took  a  contingent  ettate  pur  autre  vie,  m  tit  eft 
of  the  tubtequent  marriage  of  Ike  itidna,  t'ith  < 
remainder  in  fee  by  implication. 
Independentjgofthe  estate bg  imptieationin  tietnrif, 
iaatmueh  at  there  were  *«r«  ^«e  Ihingt  ct«i4i»W— 
the  oJSoe  of  tnutte,  a  pertoaal  obligation,  —^  * 
power  offulfiliiog  that  obiigation'-the  cat  mi 
vjfthin  the  Truttae  Aa  1660,  teeuai  and  ft.  . 
The  cote  of  a  tingle  office  of  truttee,  mthout  mart,  ft 
within  the  provitioni  of  the  lAoae  ttatate,  mtjetl  I" 
the  judgment  of  the  court  at  to  the  tnfetetefof 
/^pointing  a  new  trutlat. 

This  was  a  petition  nnder  the  Trustee  Act  of  ItW 
and  the  Trustee  Extension  Act,  and  also  the  Aet 
for  the  Relief  of  Suitors  in  Chancery,  praying  th* 
two  persons  might  be  appointed  tmstees  of  the  mil  •* 
William  Blackwood  in  the  ptaee  and  stead  of  Jan^ 
Stanford  Boyce,  and  that  the  (ieehold  and  coprlnM 
bereditamenta  and  premises  with  the  sppnrtenmts 
devised  by  sn«h  will  might  vesttn  the  said  two  penoss 
upon  the  trusts  therein  declared. 

The  teatator,  by  bis  will  dated  the  19th  Dec  I»l, 
after  ^ipotnting  his  wife  Sarab  executrix,  and  Ae»m 
J.  S.  Boyea  to  b«  the  executor  and  trustee  of  bis  •nit, 
and  dlneting all  bis  just  debts,  &e  to  be P*'' V?*! 
as  convMiMtly  might  be  after  Ms  deceas^  ^«*'*~ 
and  every  his  anessuages,   lands,  tenements,  hetesB*' 
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menU  and  real  eatate  whatsocrer  and  whereaoeTcr  to 
bU  wife  and  her  assign*  for  her  life  ia  case  she  eon- 
tinaed  his  widow,  she  keeping  the  same  io  tenantfble 
repair  and  the  bnildiogs  thereof  insured.  Bat  in  ease 
bis  said  wife  should  marry  again,  then  be  gave  and 
devised  all  such  messoages,  lands,  tenements,  heredita- 
ments and  real  eatate  "  to  the  use  and  intent  that  his 
•aid  wife  and  her  assigns  shoold  receire  daring  her  life  * 
an  annoity  of  201.  payable  as  therein  mentioned,  with 
powers  to  his  said  wife  of  entry  and  distress  npon  and 
■ale  of  the  said  hereditaments  if  the  same  ahonld  be  in 
arrear  for  twenty-one  days.  "  And  be  directed  bis  said 
tmstee  to  inTest  the  snrplns  (if  any)  of  the  rents  and 
proBts  of  bis  said  hereditaments  and  real  estate  which 
should  be  remaining  after  payment  of  the  said  annoal 
sum  and  the  expenses  of  keeping  the  same  heredita- 
ments and  real  estate  in  tenantable  repair  and  the 
buildings  thereof  insured  from  loss  or  damage  by  fire," 
in  or  upon  "  any  of  the  public  stocks,  fhnds,  or  seco- 
rltlet  <k  the  United  Kingdom,  or  any  real  securities  in 
EngUnd  or  Wales,  bnt  not  in  Ireland  or  elsewhere,  and 
improra  the  same  as  an  aeonmuUting  fund,  rarying 
the  inreetment  from  time  to  time,"  &e.  "And  on  the 
decease  of  bis  said  wife  testator  directed  bis  said 
'  tnttee  to  sell  bis  said  messusges,  lands,  tenements, 
iMteditaments  and  real  estate,  together  or  in  parcels, 
\ij  pablie  aoetion  or  private  oontraet,  at  SDcb  place  and 
ttaon^  and  subject  to  aueh  stipulations  relattre  to  the 
title,  or  the  erideDOe  oi  title,  or  to  the  payment  of  the 
fanbasa-Koney,  or  to  any  other  matters  connected 
with  the  fak,  as  hia  said  trastee  ahonld  judge  ex- 
I>edient,  or  as  bis  cmnsel  ahonld  adrise,  with  full 
disareti«D  and  authority  te  sril  either,  aobject  to  or  dis- 
ebarged  from  or  with  an  indemnity  by  impounding 
part  of  tiM  pwohaM<iBoiwy,  or  otherwise,  against  any 
ineombraooes ;  and  also  to  fix  a  reserred  bidding  and 
buy  in  ao;  lot  or  lots  at  any  anction,  and  to  rescind  or 
Taiy  any  contract  fat  sale  witbont  being  liable  for  any 
oonseqoaatial  loss;  and  also  to  exeeate  mieb  instroments 
and  aasuraneas  as  abould  be  requisite  for  effecting  and 
completing  the  sale  of  hia  said  hereditaments  and  real 
estate  i  and  the  money  arising  from  socb  sale  or  aales, 
after  paying  thareoot  the  expenses  attending  the  aame 
•ale  or  aales,  and  of  all  necessary  acts  on  the  part  of 
the  reodor  for  the  completion  of  the  title  to  the 
aame  hereditaments  and  real  estate,  should  be  received 
by  hia  said  trustee,  and  be  held  by  him,  together  with 
the  accnmnlaUon  (if  any)  of  tha  said  surplus  lents 
and  the  money  to  arise  from  the  aale  of  his  household 
furniture  and  effects,  the  use  whereof  was  thereinafter 
giren  to  hia  said  wile  for  her  life  upon  trust  to  pay,  and 
be  thereby  bequeathed  the  same  respectively  uoto  and 
among  sucb  of  hi*  (teatator's)  nephews  and  niaeea  as 
ahonld  be  living  at  the  decease  of  his  said  wib,  in 
4)qaal  abares  and  proporti«ns  aa  tenania  in  common,  if 
more  than  one,  and  if  bat  one,  then  the  whole  thereof 
reapectively  to  Mieb  one."  And  testator  deeland  that, 
"  if  bis  aud  trustee,  or  any  trustee  or  tnuteea  to  be 
appwnted  andar  that  provlsian,  shoald  die  or  become 
oawilliag  or  unable  to  act  aa  trtistef  or  tnutste  of  bis 
will,  it  abmld  b*.  lawfol  for  testator's  said  wife  to 
appoint  any  fit  person  or  persona  to  be  a  trastee  or 
trustees  in  the  place  of  any  tnutee  or  trusteee  dying 
or  becoming  nnwilling  to  act,  and  he.  declared  that  the 
trastee  or  trustees  for  the  time  being  of  his  will  should 
be  competent  to  exercise  all  the  powers  and  discretions 
thereby  confided  to  the  trustee  therein  named." 

Testator's  widow  survived  him  and  died  in  1863, 
and  the  tmstee  of  the  will,  James  Stanford  Boyce,  bad 
become  of  unsound  mind. 

Tha  petition  waa  brongbt  before  the  Lords  Jnatices, 
when  a  difficulty  arose  in  making  the  order  under  the 
above  Act*,  there  being  no  express  devise  of  the  real 
eatate  to  the  trustee,  and  Turner,  L.  3.  feeling  a  doubt 
«s  to  whether  there  waa  any  legal  estate  in  the 
tmste*  by  implication. 


Cory  appeared  in  support  of  the  petition.  He  sub- 
mitted that  thers  was  not  a  mere  power  in  the  trustee, 
but  that  it  was  a  trust,  and  hence  was  within  the 
scope  of  the  Trustee  Acte.    He  referred  to 

Ex  parte  The  Couateu  (jf  iforniagtoa,  4  t>e  G. 
H.  &  G.,  537. 

Jan.  25. — The  Lord  Cbaxcellob. — A  abort 
question  arises  upon  this  petition,  whether,  under  tha 
circumstances  of  the  case,  a  new  truatee  can  be  ap- 
pointed under  the  Act  of  the  13  &  14  Vict.  c.  60. 
The  testator  by  bis  will,  after  appointing  bis  wife  to 
be  executrix,  and  a  person  named  Boyce,  who  is  now 
a  lunatic,  to  be  executor  and  trastee  of  his  will, 
devises  all  hia  real  estate  to  hia  wife  for  life  in  case 
she  continne*  hi*  widow;  but  in  case  she  should 
marry  again,  he  devises  the  said  ceal  eatate  to  the  naa 
and  intent  that  bis  wife  should  receive  an  annuity  of 
30^  for  ber  Gfe,  with  power  of  entry  and  distress 
upon  and  aal*  of  tin  aaid  real  eatataw  He  then  directs 
bis  trastee  to  invest  the  snrplo*  of  the  rents  and  profit*, 
which  should  be  remaining  after  payment  of  the  said 
annuity,  in  or  upon  any  of  the  public  atocka,  fouda,  or 
securities  of  the  United  Kingdom.  Now  that  direction 
wonid  no  doubt  give  to  (he  tmstee  Boyce  an  estate, 
enough  in  point  of  quantity,  to  enable  him  to  cany  tha 
trusts  of  the  will  into  effect.  It  would  give  him  a 
contingent  estate  pur  autre  vie  during  the  life  of  tha 
widow,  in  the  event  of  ber  sabsequent  marriage. 
Upon  the  decease  of  his  wife,  testator  direct*  bis 
trastee  to  sell  bis  real  estate,  with  directiona  aa  to  tha 
nature  and  mode  of  sale,  and  with  power  alio  to 
execute  each  deeds  and  asanrances  aa  should  ba 
rtquinita  for  executing  and  compledog  the  sals  of  hi* 
aaid  hereditaments  snd  real  estate.  Upon  thia  state 
of  circumstances  I  understand  that  a  difficulty  haa 
arisen  before  the  Lords  Justicea,  and  that  tlieir  Lord- 
ships hsve  come  to  no  definite  opinion.  The  first 
question  is,  whether  the  language  of  the  will  is  suffi- 
cient to  give  to  the  trustee  an  estate  by  implication,  and 
the  other,  whether,  where  there  is  a  trustee  with  simply 
a  power  to  sell,  the  case  falls  within  the  provisions 
of  the  statute.  With  regard  to  the  first  question,  the 
inclination  of  my  opinion  is,  that  since  these  words  ara 
sufficient  to  create  a  trust  to  sell  and  convey,  if  tha 
trust  had  been  executed  in  these  terms  the  tnuteea 
would  have  taken  a  remainder  in  fee.  But  I  do  not 
think  it  necessary  to  decide  that  point,  beoanae,  if,  tha 
trustee  takes  merely  a  power  to  sell  the  r«al  estate,  I 
have  three  thinga  combined — namely,  tha  pffica  of 
tmstee,  a  personal  obligation,  and  a  power  of  fulfilling 
and  discharging  that  obligation.  Where  theae  three 
tbinip  concur,  I  think  it  clear  that  the  casa  falla 
within  the  statute.  Further,  I  am  of  opinion  that 
with  the  simple  office  of  trustee,  the  case  would  be 
within  the  statute  if  the  court  were  to  think  fit  to 
appoint  a  new  trustee  under  the  circumstances.  I 
think  the  32od  section  of  tha  13  &  14  Vict,  c  60, 
must  be  held  not  to  apply  .to  such  a  case.  The  worda 
are,  "  Whenever  it  shall  be  expedient  to  appout  a  neir 
trustee  or  new  trustees,  and  it  shall  be  fonnd  inexpe- 
dient, difficult,  or  impracticable  ao  to  do,  witbont  tha 
aseiatance  of  the  Court  of  Cli.,  it  ahall  be  lawful  for 
the  said  Court  of  Ch.  to  make  an  order  appointing  a  sew 
trustee  or  trustees."  Kow,  ander  the  will  before  me, 
the  testator  contemplates  the  probability  of  a  new 
trustee  being  reqoired,  and  givea  a  power  whioh,  in 
consequence  of  the  death  of  the  widow,  cannot  be 
exeicised.  Inasmuch  therefore  as,  owing  to  tha 
insanity  of  the  trustee,  the  estate  cauDot  be  sold,  I 
think  it  "  expedient"  to  appoint  a  new  tmstea,  and  I 
find  that  it  is  "  impracUoable  so  to  do  witbont  tha 
assistance  of  the  Court  of  Ch."  Under  tbesa  cir- 
cumstances, understanding  that  the  Lorda  Jotfieea 
have  not  ^ven  any  decision,  bnt  desire  ma  to 
express  my  opinion,  I  must  say  I  think  tha  els' 
falls  distinctly  within  the  statoto.    Inasmocb,  he 
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ever,  as  the  power  giren  to  me  in  laoacjr  aeems 
restricted  by  tbe  3rd  section  of  the  Act  to  cases  where 
I  am  enabled  to  make  a  vesting  order,  I  think  the 
order  slionld  be  drawn  np  both  in  lunacy  and  in 
Chancery.  Tbe  order  will  be  for  the  appointment  of 
new  troiitees  in  the  terms  of  the  prayer  of  the  petition. 

Cmy  asked  his  Lordship  to  make  an  order,  expressly 
Testing  the  estate  in  tbe  new  trostees. 

The  Lord  Chancelix>r  said  be  thonght  it  better 
to  give  an  indication  of  Iiis  opinion  only  that  the  trustee 
took  an  estate  by  implication,  and  then  to  mnke  an 
•rder  vesting  in  tlie  new  trustees  Che  estate  (if  any) 
which  was  in  the  original  trustee. 

Solicitors :  if.  Shearman,  agent  for  Jame$  Winter 
and  Son,  Norwich.  

Wtdnaiay,  Jan,  30. 
(Before  the  IiOBD  Chancellor  (Westbary). 
Ex  parte  BxnKKR,  r«  Babkur. 
Bantrv^cg — Order  of  discharge — Aecommodalion 
bill: 
Where  a  young  man  itttrted  in  iutineu  at  a  trailer 
vith  5001.,  of  tthich  4001.   iciu   borrowed  money 
(a/teneardt  repaid),  and  in  the  courte  ofttoo  years 
ieeaoM  bankrupt   through  the  failure  of  a  large 
firm,  who  had  prevailed  on  him  to  accept  accom- 
modation biUi  to  the  extent  of  t\96L, 
A    motion  to  reverse  Me  commluioner't  order  re- 
futing him  hit  ditcharge  teat  diimitted  vith  eoilt. 
Bagley  appeared  in  support  of  a  motion  by  Robert 
Barker,  a  bankrupt,  to  reverse  a  decision  of  Mr.  Com- 
missioner Ayrton,    whereby,    in    December    last,   be 
refused  to  the  bankrupt  his  order  of  discharge,  on  the 
ground  that  the  bankrupt  had  signed  and  accepted 
oertain  accommodation  bills,  not  having  at  the  time  of 
tigning  snch  bills  any  reasonabla  or  probable  expec- 
tation of  being  able  to  pay  the  same. 

The  bankmpt,  who  was  a  cotton-spinner  at  Hnddera- 
field,  was  only  twenty-fire  years  of  age.  He  began 
busineaa  about  two  years  since  with  5Q0Z.,  of  which 
4002.  was  borrowed,  and  bad  since  been  repaid.  On 
beginning  bunnesa^  he  took  as  tenant,  from  year  to 
year,  a  room  with  steam  power  and  machinery.  The 
money  was  borrowed  from  Monk  and  Co.,  a  6rm  of 
cottonapinners  at  Huddersfield,  and  on*  of  tbe 
members  of  the  firm  was  owner  of  tbe  mill  in  which 
was  the  room  and  steam  power  of  which  the  bankrupt 
was  tenant  Honk  and  Co.,  being  at  this  time  in 
extensive  bnsiness,  induced  the  bankrapt  to  sign  bilU 
for  them,  amonnting  in  tbe  whole  to  4196/L  After- 
wards, in  October  last.  Monk  and  Co.  called  their 
cieditots  together,  and  nitimately  became  bankmpt 
Their  liabilities  amounted  to  I07,000<.,  a  great  part 
of  which  arose  ont  of  accommodation  bills. 

Tbe  learned  commissioner  held  the  bankrupt  to  have 
been  gnilty  of  a  grave  commercial  offence,  and  refnaed 
to  grant  the  discharge. 
In  support  of  the  motion  the  case  of 

Ex  parte  Hammond,  6  De  0.  M.  Jc  6.  699, 
was  referred  to. 
De  Gex,  contra,  was  not  called  npon. 
The  Lord  Crakckllor  said '  that,  indindnally,  he 
might  fee  oome  compassion  for  this  bankrupt,  becauss 
be  had  been  an  instrument  in  the  hands  of  persona  who 
were  in  a  better  position  than  himself,  and  whose 
names,  probably,  he  held  with  a  feeling  of  confidence 
and  trust  But  the  pnblio  good  required  that  this 
portion  of  the  law  should  be  exercised  with  firmness  ; 
and  be  was  glad  to  find  that  ths  learned  com- 
miaaioner  had  been  firm  in  the  matter.  This  was 
one  of  tbe  ordiiaty  combinations  which  pTevailed  in 
tha  trading  world  in  order  to  obtidn  factitious  credit. 
Hare  was  a  bankmpt  starting  with  only  100^,  borrow- 
ing 4001  for  tbe  purpose  of  hiring  a  room,  machinery 
and  steam-power,  andstarting  as  a  trader  on  those  terms. 


He  was  then  appealed  to  by  this  firm  to  accept  aecom- 
modation  bills  to  the  extent  of  420OA  or  tbereaboota. 
There  could  not  be  a  doubt  that  when  be  did  thia  ha 
contracted  debts  without  the  least  probability  of  bein|; 
able  to  repay  them.  No  donbt  a  greater  d^ree  of 
culpability  attached  t*  the  persons  who  induced  bim  to 
give  those  acceptances.  But  that  formed  no  excos« 
for  the  bankmpt's  conduct  He  had  no  right  to 
exhibit  himself  to  tbe  world,  and  induce  people  to  give 
credit  on  his  ooceptances  when  be  knew  perfectly  well 
that  be  had  not  a  shilling  to  meet  those  acceptances. 
This  was  one  of  the  cases  which  it  was  tbe  object 
of  the  new  atatute  of  bankraptcy  to  meet  He 
felt  bound  to  administer  the  law  without  tnisiiog  to 
any  feeling  of  compassion;  and  ha  most  refosa  to 
alter  the  order  of  the  commissioner.  Tbe  appeal  mast 
be  dismissed,  tbe  assignees  to  have  their  costs  out  of 
the  deposit. 

Solicitors :  Van  Sandau  and  Ctiaimiii;,  agents  f«r 
Floyd  and  Learoyd,  Liverpool;  for  tha  aasigneca, 
Hurray  and  iVrigley,  Oldham. 


^e  Patrick  JonHSOX. 
Banh-aptey — Jurisdiction — Salary  of  rttirtd  ofidal 

assignee. 
Where  a  retired  official  aisignee  omitted  to  tUtee  Us 
accounlt,  or  to  deliver  up  hit  bookt,  the  eommitti-mer 
having  omitted  to  make  a  periodical  audit  of  th* 
accounlt,  the  Court,  in  ordrring  that  the  iaiama 
due  from  and  to  the  official  attignee  be  paid  imio 
court,  directed  tie  retiring  laUuy  of  the  t>ffiri»t 
assignee  to  be  lutpended  ftntil  the  reiult  of  tit 
inrjuiriet  oat  known. 
Obtervaliont  on  tlie  admiaittration  of  the  law  it 
bankruptcy. 

This  was  a  motion  by  the  Attorney-General  en  lb* 
relation  of  the  chief  registrar  of  tbe  Court  of  Bank- 
raptcy that  Patrick  Johnson  (lata  an  official  aaaigoea 
of  the  court)  might  be  ordered  forthwith  to  pay  iato 
tbe  Bank,  to  tilt  chief  registrar's  account,  all  th* 
balances  lemsining  dne  from  bim  to  the  several  estatea 
of  which  the  said  P.  Johnson  was  official  assignee,  and 
which  had  not  already  been  dqly  accounted  for ;  aad 
that  it  might  be  ordered  that  snch  balanera  Qf  any) 
aa  were  then  due  to  the  said  P.  Johnson  from  any 
of  such  estates,  in  respect  of  which  he  might  bav* 
been  under  advances  at  tbe  time  of  relirioj;  fnn 
hia  office,  and  all  future  paymenta  to  brrons 
dne  to  him  in  respect  of  hia  retiring  aniiii:ty 
of  80M.  might  be  retained  and  applied  under  the 
direction  of  tbe  court,  in  satisfaction  as  far  as  tbe  nma 
would  extend  of  the  sum  due  from  the  said  P.  J.  ba- 
son, and  that  all  such  accounts  aa  might  be  nece>«>ry 
for  the  purpose  of  ascertaining  tbe  balances  doe  rnxa 
and  to  bim  might  be  taken  before  snch  of  the  opsa- 
missioners  aa  the  L.  C.  ahould  direct,  and  that  ia 
taking  sneh  accounts  the  said  P.  Johnson  sbooid  be 
charged  with  interest  at  20  per  cent  on  all  soma  im- 
properly retained  in  bis  hands. 

Mr.  P.  Johnson,  with  othen,  was  in  1B3S  appoiatal 
official  assignee  under  the  22nd  section  of  I  ft  3  WiO. 
4,  c.  56,  and  the  22nd,  23rd  and  S4th  orders  of  ths 
12tb  Jan.  1832,  and  executed  a  bond  with  snretiaa  Ar 
SOOOi.  to  the  chief  registrar  and  anotbar  t^gistnr  tt 
the  court,  in  aonfotinity  therewith. 

In  1859  one  of  Mr.  Johnson's  sureties  died,  and  a 
fresh  surety  waa  not  obtained,  but  be  depoaited  with 
ths  then  chief  registrar  a  lease  of  a  hooae  and  pn- 
mises  at  Stoke  Newington. 

Shortly  after  the  passing  of  the  B.  A.  1861,  Ifr. 
Johnson  resigned,  and  an  annuity  of  8001.,  being  tw»- 
thirds  of  his  salary,  was  granted  him  nndar  tbe  33rd 
section  of  that  Act  Mr.  Johnson,  notirithstaadin^ 
did  not  close  hia  accounts  or  deliver  up  his  booki^  baS 
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ulthongh  he  oitda  reptated  promiats  to  do  go,  always 
eraded  perrormauee.  A  copy  of  the  correspondence 
had  been  laid  before  the  Attorney-General,  npon  whose 
advice  the  present  motion  was  made. 

From  tlie  affidavit  of  Ur.  Harding,  accountant,  it 
appeared  that  the  snms  of  monej  doe  from  Mr. 
Johnson  amounted  to  14,736J1  19(.  4d.,  against  which 
he  claimed  to  hare  allowances  deducted  to  the  amount 
of  10SR  7(.  Sd. 

In  bia  affidavit  Mr.  P.  Johnson  said  that  he  had  bad 
the  maoagement  of  2268  bunlcruptcy  estates ;  and  that 
in  all  cases  where  his  accounts  as  official  assignee  had 
lieen  audited,  he  had  p»id  the  sums  of  money  appearing 
to  be  due  from  him  upon  such  audita  into  the  Bank  of 
England,  In  the  early  part  of  his  practice  he  had 
appointed  a  sitting  for  the  audit  wheneTer  he  had 
any  funds  in  hand,  but  objections  having  been  taken  to 
that  course  by  the  commissioner,  be  had  refrained  from 
taking  any  steps  to  procure  the  audit  of  any  of  the 
estates  until  be  was  directed  to  do  so.  In  ths  year 
1855  he  had  had  an  accident  which  disabled  him,  and 
during  his  illness  a  clerk  in  bis  employment  embezcled 
moneys,  and  the  fraud  was  not  detected  until  after  he 
bad  absconded.  He  further  said  that  the  sum  claimed 
from  him  was  an  estimated  deficiency  on  the  groes 
receipt*,  wiihont  taking  into  ooosideration  claims  of 
his,  amounting  to  45002.,  for  commission  in  respect  of 
the  unaudited  accounts,  allowances  and  incidental 
expense*.  25002.  was  the  estimated  amount  of  the 
clerk's  defalcations. 

The  i4Uonuy>  Genera/ (Sir  B.  Palmer),  J.  CKiMy  and 
XT.  Brougham  UilUr  appeared  in  support  of  the  motion. 

Bacon,  Q.C.  and  Tripp  appeared  for  Mr.  Johnson. 
—They  resisted  that  part  of  the  order  which  propoeed 
to  deal  with  Mr.  Johnson's  annuity. 

The  LoBO  Chancellor,  after  obserring  that  the 
•enior  commissioner  was  dead,  and  that  there  wta  no 
■uoceasor  to  him,  said  he  must  select  a  commissioner 
to  whom  to  refer  this  matter,  and  he  bad  no  doubt 
that  Mr  Commissioner  Holroyd  would  undertake  it. 
Hit  Lordship  desired  publicly  to  acknowledge  the  great 
akli);«tioos  under  which  the  court  and  the  public  had 
been  placed  to  Mr.  Commiiwinner  Holroyd  for  the 
sealons  car*  and  attention  he  had  dispUyed  in  carrying 
the  orders  of  the  court  into  eiecntioa.  A  computatiun 
of  the  penalty  must  he  directed.  That  must  form 
part  of  the  present  reference,  without  prejudice  to 
any  question.  His  Lordship  further  obserred :  I  speak 
only  of  that  which  has  been  confessed.  It  m^y  inrn 
OQt  that  the  state  of  things  is  different  from  that  wliich 
is  apprehended ;  I  hope  it  may  be  so.  But  one  de- 
linquency is  admitted,  which  has  to  be  shared  between 
the  commissioner  and  the  official  assignee,  namely,  a 
deiibrrtte  disregard  of  and  disobedience  to  the  orders 
of  the  court,  which  have  been  provided  with  the  utmost 
care  in  order  to  ensure  tliat  the  accounts  vf  the 
official  asaignee  should  be  periodically  audited.  Day 
by  day  1  discover  things  which  fill  me  with  pain  and 
apprehension  as  to  the  administration  of  the  law  of 
bankruptcy.  The  other  day  I  discovered  tliat  an 
estate  of  nearly  a  million  of  money  wa*  totally  without 
proteciion,  owing  to  a  disregard  of  the  statute  and  of 
the  orders  of  the  court.  I  cannot  assume  that  this  is 
a  case  of  grave  default,  because  that  is  a  subject  of 
investigation.  But  I  wish  to  have  it  understood  that  I 
will  exercise  my  jurisdiction  to  the  utmost  extremity, 
in  order  to  reach  any  case  of  deficiency,  and  visit  it  in 
tbe  strongest  and  most  stringent  manner  that  I  can. 
And  if  I  find  any  disregard  of  these  orders,  I  will 
take  care  that  tbe  language  inserted  in  the  st.atnte  end 
tbe  orders  of  the  court,  requiring  the  officials  of  the 
court  to  perform  their  duties  "  on  pain  of  discharge," 
is  not  mere  words  of  form,  bat  words  which  I  shall 
enforce  with  the  most  unsparing  determination.  I 
will  take  measures  to  have  a  rigid  investigation  of 
what  go**  on  in  tbe  court  at  BauughaU-*tt«et,  in  ordtr 


to  see  whether  the  rules  of  the  court  are  adhered  to. 
I  trust  that  they  are :  but  if  they  are  not,  the  result 
will  be  that  wliich  I  have  already  mentioned.  Ths 
sureties  of  Mr.  Johnson  must  be  serve<l  with  the  order 
now  made,  and  will  be  at  liberty  to  attend  ths  taking 
of  the  accounts.  In  the  meantime,  payment  of  Mr. 
Johnson's  annuity  most  be  suspended. 
Solicitors :  AUridgt  and  BromUf. 


BOLLS  COTTBT. 

Beported  by  H.  K.  Touao,  £iq.,  Banlater^at-Law. 

MonJag,  Nov.  23. 
Ash  p.  Ash. 
Will — Cont/rtieCum — Aesufae  undiipoied  of. 
Vfhere  a  testator  expra$lg  beqaeathM  properig  to  ht$ 
next  of  kin  according  to  the  Statutit  of  DittributUm, 
he  doei  not  mean,  at  a  general  rule,  tiote  onig  to 
take  who  have  been  held  to  Jill  that  character;  hit 
what  he  doe*  mean  it,  that  tie  law  it  to  diitritmte 
iiipropertg  at  it  would  do  in  the  eat*  of  an  in- 
tettacg. 
Where    a  teitator  said  in    hit  w3l,  "tie  rtiidne 
of  ny  pertonal  etiate   and  effeeti,   not  herein- 
before   ditpoted   of,    I  propote  to    bequeath    hg 
a  eodicH  to  thit  my  will,  or  otherwite  to  allow  the 
tame  to  go  to  mg  next  of  kin,   according  (•  th» 
itatutet  fur  the  ditlr^uliun  of  the  ettatet  of  m- 
lettatet;  "  and  the  Itttator  died  without  having  made 
ang  codicil  to  hit  wUl,  having  no  children,  but  a 
widow  and  teveral  next  of  kin ;  it  wat 
Held,  that  there  wat  no  expreu  gift  of  the  retiduarg  , 
pertonaltg  to  the  next  of  kin ;  Init  that  the  propertg 
mult  go  tuid  be  diitributed  <u  WKJijpoied  of  bg  th» 
teitator. 

WmUm  Ash,  by  his  will  dated  the  2nd  ^m.  I860, 
bequeathed  the  residue  of  his  personal  estate  and 
effects  to  trustees,  upon  tnut  to  invest  the  sum  of 
24,0001.,  and  to  permit  his  wife  to  receive  the  annual 
income  thereof  daring  widowhood ;  and  after  her  de- 
eeaae  or  second  marriage,  then  to  hold  the  said  truit- 
fund  in  trust  for  such  of  the  children  of  his  brother*  and 
sisters  John  Shipley  Ash,  Jane  Roberta,  and  Elisabeth 
Haigh  (then  deceased),  and  of  Jane  tbe  wife  of  William 
Thomas  Metcalfe,  as  should  be  living  at  the  time  of 
the  death  or  second  marriage  of  bis  said  wife,  in 
equal  shares  per  capita  and  not  per  ttirpei ;  subject 
nevertheless  to  a  general  power  of  appointment  by  hi* 
wife  in  case  she  should  remain  hia  widow  and  nnmar- 
ried.  The  testator  bequeathed  to  each  of  bis  brothers 
and  sisters  a  legacy  of  1500/.;  and  the  will  then  con- 
tained this  statement:  "The  residue  of  my  personal 
estate  and  effects  not  hereinbefore  disposed  of  I  propose 
to  bequeath  by  a  codicil  10  this  my  will,  or  otherwise  t» 
allow  tlie  same  to  go  to  my  next  of  kin  according  to 
the  sututes  lor  the  distribuliou  of  tbe  estates  of  in- 
testates." 

The  testator  died  on  ths  1 8th  Not.  1860,  without 
having  mads  any  codicil  to  hia  will ;  and  leaving  bis 
widow,  but  no  children.  His  next  of  kin  at  the  time  of 
his  death  were  his  brotliers  and  sister  Benjamin  Ash, 
John  Sliipley  Ash,  Richard  Ash,  and  Jane  Robert* ; 
and  the  two  children  of  his  deceased  sister  Elixabetb 
Haigh. 

After  payment  of,  and  making  due  provision  for  the 
testator's  debts,  fuoersl  and  testameutaiiry  expenses  nnd 
legacies,  there  was  a  large  surplus  of  his  personal 
estate.  Ths  widow  contended  that  the  clause  in  the 
will  relating  to  the  residue  was  a  declaration  that,  in 
case  the  testator  ahould  not  make  a  codicil  he  intended 
to  die  intestate  as  to  tbe  residuary  personalty ;  and 
that,  as  he  had  not  made  any  codicil,  she  was  entitled 
to  a  moiety  thereof.  Ths  next  of  kin  of  the  tesUtor 
insisted  that,  accordmg  to  tbe  true  constmction  of  tba 
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clanag  in  the  irill,  the  testator's  residauy  personal 
estate  was  divisible  among  them,  as  his  next  of  kin 
•ocording  to  the  statotes. 

BaggaUay,  Q.  C.  and  2P.  F.  Brittotee  appeared  for 
the  widoir,  and  contended  that  the  clause  in  question 
did  not  amount  to  an  express  gift  of  the  property  to  the 
next  of  kin  according  to  the  Stutntes  of  Distribution. 
Had  it  done  so  the  widow  would  no  doubt  have  been 
excluded  from  that  class:  (Garrich  v.  Lord  Camden, 
14  Ves.  372.)  AU  the  testator  intended  was,  that 
his  residuary  persoaahy  ifaonld,  if  be  made  no 
codicil,  bf  treatad  as  undisposed  of;  in  which  event, 
the  widow,  as  snch,  would  take  her  share  of  it. 

Bdbhmue,  Q.  C.  and  Brodrick,  for  the  next  of  kin, 
iausted  that  the  words  of  the  clause  did  amount  to  an 
express  gift  of  the  property  to  them,  as  being  the  next 
of  kin  according  to  the  statutes.  Furthermore,  thd 
widow  wss  otherwise  provided  for  by  the  will ;  ane 
therefore  it  was  clear  the  testator  did  not  mean  his 
reaiduarjr  personalty  to  be  undispo<>ed  of. 

W,  For$Ur  for  other  parties. 

The  Hacteb  of  the  Rolls. — In  my  opinion  the 
clause  in  qaestion  does  not  amount  to  a  gift  of  the  re- 
sidue to  the  next  of  kin  of  the  testator.  All  he  means 
to  Mptess  bj  it  was,  that  if  he  disposed  of  the  residue 
St  all,  it  would  be  by  a  codicil  to  his  will.  It  is  certain 
that  where  a  person  makes  an  express  gift  of  property 
to  his  next  of  kin  according  to  the  statntes,  he  does  not, 
as  s  general  rule,  mean  those  persons  only  to  take  who 
hare  been  held  entitled  thereto  according  to  the  decided 
cam.  What  snch  a  persun  does  mean  is  tliis,  that  the 
law  shall  distribute  the  property  as  it  would  do 
in  the  case  of  an  intestacy.  la  the  present  case, 
tb«r4  ja  no  oxpraas  gift ;  hut  simply  an  intimation  of 
the  testator's  desire  that  if  he  makes  no  codicil  the 
tesidue  shall  be  allowed  to  go  to  his  next  of  kin  ac- 
cording to  the  statutes,  i.  e,,  that  it  should  go  as  if  he 
died  intestate.  I  approve  of  the  decision  in  Garrick 
y.  Lord  Camden,  but  I  think  that  case  does  not  apply 
to  the  prtaent.  'There  will  therefore  he  a  declaration 
that  the  testator  has  made  no  dispoution  of  the  residoe 
of  his  personal  estate  and  effects. 

Solicitors,  Few  and  Co. 

FHday,  Jan.  22. 

Se  Aaos. 
Praaliee — Orihr  to  take  a  biU  pro  cvrftuo  agaxnii 

a  defi.  oiU  oftke  jnrudtetum — AffidaoiU 

An  order  teat  pronomeed  in  Julg  but,  to  take  a  hSl 

pro    eonfeuo    agaimt    a    defi.,   upon    the   uiual 

t/ffidavit,  iekich  itated  that  he  viae  tlien  knovn  to 

be  at  New   York,  out  of  the  junedietion  of  thi$ 

court.     The  order,  however,  was  not  drawn  up  till 

after  the  Long  Vacation.     The  regitlrar  objected 

titat  the  deft,  should  be  proved  to  be  now  out  of  the 

juriidietion.    It  wot  stated  by  a  near  relation  of 

the  deft,  that  he  believed  him  to  be  still  at  New 

York,  where  he  had  been  served  with  proeees  six 

months  linct. 

Edd,  that  the  order  might  now  be  drawn  tip,  mthoul 

further  emdeaeefrom  America. 

In  this  cause  and  matter,  an  order  was  pronounced 

in  July  last,  directing  the  bill  to  he  taken  pro  confesto 

against  one  of  the  defts.,  npon  the  usual   affidavit, 

which  stated  that  such  deft,  was  then  known  to  be  at 

Kew  York  out  of  the  jurisdiction.    The  order  was  not, 

however,  drawn  up  until  after  the  Long  Vacation,  when 

the  regbtrar  objected  that  the  affidavit  upon  which  it 

bad  been  pronounced  in  July  was  not  sufficient.    The 

deft,  ought  to  be  proved  tu  be  out  of  the  jurisdiction 

when  the  order  was  drawn  up. 

B.  F.  Brittoae  now  mentioned  the  ease  to  the 
court,  and  stated  that,  to  comply  with  the  registrar'a 


objection,  it  would  be  necessary  to  send  a  person  a 
second  time  to  New  York,  where  it  bad  been  pioted 
that  the  def^  resided  in  July,  and  which  Uitt- 
ment  had  been  then  ascertained  to  be  true.  The  deft, 
had  also  resided  there  when  process  was  list  decreed 
upon  him,  viz.  six  months  ago.  He  therefon  a^ed 
that  the  court  would  now  assume  that  the  deft,  wu  ttiH 
residing  at  New  York.  He  produced  the  allegstioQ  of 
a  near  relative  of  the  defl.  to  the  effect  that  ascli 
relative  bad  every  reason  to  believe  the  deft,  to  le 
still  residing  at  New  York,  and  at  the  place  where  U 
was  last  served  with  process. 

The  Master  of  the  Rolls. — I  think,  Mr  Bns- 
towe,  that  under  the  circumstances  I  may  assume  tbe 
deft,  to  be  now  residing  at  New  York,  and  that  the 
order  may  be  drawn  up  accordingly. 


V.  C.  KIKSEBSIJErrS  COTJST. 

DeportcU  l>j-  Joshua  M&tcilfe  and  G.  T.  Edwaui^  E>vy, 
Barrlstcrs.at'Law. 

Tuesday,  Jan.  12. 

Pbxfold  v.  Kuxt. 

/Voottbe— lOM  ContoHdattd  Order,  r.  W—Perlf 

returning  wttAta  jurisdidion  of  eour*. 
An  appUcation  qfler  decree,  under  the  lOf A  ConxtDriti 

Order,  r.  IS,  to  serve  a  copy  of  the  biBona  ^t- 

who,  at  tike  time  of  filing  the  bill,  was  btgoni  Ik 
jurisdiction  of  the  court,  but  reltimei  wilkk  it 

after  decree,  rtfiaed. 

ia  this  ease  a  bill  had  been  filed  by  trustees,  heasi; 
a  question  of  construction  arising  upon  a  poitHnip^ 
settlement,  and  the  suit  had  been  heard. 

Kelly  Harris,  one  of  the  defts.,  -was  at  that  fiae 
ost  of  the  jorisdietion  of  the  eonrt,  bat  bis  lendeaee 
was  not  known.  At  tbe  bearing  of  tbe  cattle,  tte 
V.  C.  thought  that  some  of  the  questions  intehtd 
were  so  clear  that  it  was  not  necessary  as  to  them 
that  tbe  deft.  Harris  shonTd  appear,  bn  Hiat  he  eogkl 
to  be  at  liberty  to  come  in  and  argae  the  other  qtti- 
tions,  if  he  thought  fit  to  do  so.  Harris  bid  so* 
returned  to  England,  and  wished  to  appear  in  IheisiL 

W.  H,  TerreU  now  applied  for  leave  to  serve  a 
copy  of  the  bill  on  Harris.  Tbe  twelve  weeks  fro> 
tbe  6Iing  of  the  hill  had  elapsed,  and  it  was  tbeiAn 
necesssry,  nnder  the  10th  Consolidated  Order,  to  mke 
this  application,  as  he  could  not  be  now  serred  wkkat 
the  leave  of  the  court. 

Upon  the  V.  O.  aeddng  why  Harris  sheoM  vt 
sppear  and  consent  to  be  bound,  TerreU  sad  tbst 
he  coold  not  assume  that  he  vraa  wiffing  to  bs  » 
bound. 

The  ViCE-CRAMceLLOB  said  that,  sopperiiigis 
gave  the  anthority  asked,  and  the  dtft.  did  net  ap^ 
within  the  time  limited  by  the  practice,  how  emM  tte 
court  in  such  a  case  say  that  tbe  deft.  rinoU  ^ 
bonnd  t  What  could  be  done  in  ehirabeit  be  M 
not  know.  The  pit.  was  no  donbt  is  a  £0all^ 
but  he  could  not  now  give  any  diractica  on  tbe  sobjMt 
The  application  must  be  refused. 

Jan.  22  and  23. 

Allaboicb  v.  Omslow. 

DotMcH— Acquisition    of   new    iomUH—TW    C 

comUrg  ofdomial  tf  origin. 
C,  born  in  Scotland,  settled  in  India  a$  s  aft 
planter,  and  after  a  residence  in  India  for  taalj 
years  he  returned  to  Great  Britatm,  when  J* 
remained  for  seventeen  monllis ;  dierwg  ««  ff 
ttue  mouths  he  resided  in  Scotland.  B*  then  f 
turned  to  his  plantations  in  India,  and  Sti  lif*- 
While  in  England  he  expressed  hit  Atfiti  to  M" 
landtttarestdence: 
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Bdd,  thai  C.'s  domicil  tea$  Angh-fndlan,  and  that  ht 
had  not  re-acjuiredhi$donucU  of  origin  by  his  vitit 
to  Scotland. 

This  was  R  petition  by  execntors  which  prayed  that 
it  might  be  declared  that  no  legacy  duty  was  exigible 
)n  respect  of  the  legacies  and  residuary  estate  given  by 
the  will  of  Thomas  Cannon. 

The  main  question  in  point  was,  whether  iff.  Cannon, 
by  «  temporary  sojourn  in  Sootknd,  his  domicil  of 
origin,  lost  his  Anglo-Indian  domicil,  which  it  was 
maintained  he  had  acqnired  by  his  residence  in  India, 
and  re-acqnired  his  Scotch  domicil. 

Mr.  Cannon,  who  was  born  in  Scotland  of  Scotch 
parents,  commenced  life  at  sea  in  the  mercantile  serrice, 
abont  1834,  but  went  to  Wastarah,  in  the  kingdom  of 
Mysore,  in  1840,  with  a  capital  of  300/.  which  he  in- 
vested in  the  purchase  of  land  for  coffee  plantations. 
He  carried  on  the  business  of  a  coffee  planter  for  the 
last  twenty  years  of  his  life,  and  in  1852  he  entered 
into  partnership  with  Col.  Onslow,  which  partnership 
lasted  till  1858.  In  that  year  he  came  to  England,  his 
ttosiness  in  India  being  carried  on  in  the  meantime  as 
usual,  and  he  remained  at  home  seventeen  months,  being 
eleren  months  of  tlial  time  principally  residing  in  fur- 
nished lodgings  in  London,  St.  Leonards,  and  elsewhere 
in  England,  and  the  remuning  six  months  he  was  visiting 
relations  in  Scotland.  In  1859  be  returned  to  his 
eolfee  plantation  in  Mysore,  where  he  died  on  the  12tb 
March  1860. 

While  he  was  in  England  he  frequently  complained 
that  Scotland  was  too  cold  for  him,  and  it  was  the 
cause  of  his  illness,  which  was  disease  of  the  lungs.  It 
was,  he  said,  too  near  the  North  Pole. 

The  testator's  will  was  executed  in  1859,  in  Mysore. 
All  the  testator's  real  and  personal  estate — which  was 
considerable — was  situated  in  India,  being  invested  in 
land  and  securities  there. 

The  snit  was  an  administration  suit,  and  as  the 
petitioners  contended  that  the  testator's  domicil  was 
Anglo-Indian,  and  therefore  that  no  legacy  duty  was 
payable,  they  had  agreed  with  the  Commissioners  of 
Inland  Revenue  that  a  judicial  opinion  on  the  question 
stiould  be  obtained. 

Andenoa,  Q.C.  and  G.  W.  Cotliiu,  for  the  peti- 
tioners, cited 

Atlomtjf-General  t.  Fitzgerald,  3  Drew.  610 ; 
Zyotf  T.  Paton,  25  L.  J.  746,  Ch.j 
CockrtU  T.  Cockrell,  25  L.  J.  750 ; 
Moorhotue  r.  Lord,  8  L.  T.  Rep.  K.  S.  212,  215 ; 
MaxieeUv.  H'Clure,  2  L.  T.  Bep.  N.  S.  65 ; 
Kennecfy  t.  BeO,  I  Third  Series  Court  of  Ses- 
sions Cases,  1127 ; 
Andersoti  v.  LaneuviHe,  9  Moo.  P.  C.  325. 
Wa'Jbrd,  for  Miss  Forgan,  a  party  interested. 
Uamon,  for  the  Commissioners,  cited 

Bodgton  t.  De  Beauchesne,  12  Moo.  P.  C.  285 ; 

33  L.  T.  Rep.  36; 
CralgieJ.  Ltwin,  3  Cur.  435 ; 
Van  GruUtn  v.  Digby,  31  Bear.  561 ; 
Jopp  T.  Wood,  a  case  before  the  M.  R.  in  3Iay 

last; 
Stanley  T.  Burnett,  3  Hagg.  Ecc.  Rep.  373 ; 
Attorney- General  v.  Rome,  I  Hurl.  &  Colt.  31  ; 
6  L.  T.  Rep.  N.  S.  438. 
The  Yics-CiiAiicELLOR  said  that  ha  could  not 
come  4o  any  other    conclusion  in  the  present  case 
than  that  toe  domicil  was  Anglo-Indian.     The  dr- 
camstances  were    simple.      He    must    be    governed 
by  the  authorities,  and  more  particularly  by  the  deci- 
aion  of  the  H.  of  L.  in  Moorkoutt  v.  Lord,  8  L.  Rep. 
N.  S.  212,  where  it  was  held  that  Dr.  Cochrane,  who, 
being   a  domiciled  Scotchman,  had  entered  into  (he 
medical  service  of  H.  E.  I.  C^  bad  acquired  an  Anglo- 
Indian  dftmicil.    The  evidence  in  thatcase  showed  that, 
daring  a  considerable  portion  of  his  life,  he  intended 
only  to  remain  in  India   long  enough  to  make  bis 


fortune  and  then  to  return  to  England,  and  the 
Lords  held  that  by  that  residence  in  India  he  bad 
acqnired  an  Anglo-Indian  domicil.  A  question  had 
been  urged  whether  the  fact  of  Dr.  Cochrane's  being  in 
the  service  of  the  East  India  Company  would  roaka 
any  difference,  and  whether,  if  he  bad  been  in  India 
on  private  business,  the  Lords  would  have  decided 
that  he  had  thereby  acquired  an  Anglo-Indian  domioiL 
The  fact  of  Dr.  Cochrane  being  in  the  service  of  tha 
East  India  Company  would  be  a  reason  why  he  should 
not  have  acquired  an  Anglo-Indian  domicil,  because 
the  company  was  a  body  of  English  merchants 
trading  in  India,  with  an  office  in  London.  AU  th* 
accessories  were  English.  It  was  not  unlike  the  case 
of  en  officer  in  Her  Majesty's  army  being  sent  to 
Canada.  If  any  consideration  were  due  to  the  ixt- 
cumstance  that  Dr.  Cochrane  was  in  the  service  of  the 
company,  the  operation  would  be  against  the  acquisi- 
tion of  an  Anglo-Indian  domicil.  The  question  in 
this  case  was,  whether  there  had  been  an  abandonment 
of  the  domicil  of  origin,  and  an  acquisition  of  an 
Anglo-Indian  domicil.  He  mast  confess  that  bo 
was  mnch  struck  by  the  decision  of  the  M.  R.  in 
Jopp  v..  Wood,  which  was  now  under  appeal,  in  which 
under  very  similar  circnmstances  it  was  held  that  the 
domicilof  origin  was  not  lost.  According  to  what  he 
conceived  to  be  general  notions  of  adoption  of 
domicil  and  change  of  domicil,  ha  should  be  disposed 
to  say,  that  a  man  intended  to  retain  his  original  domidl. 
Indian  domicil,  and  the  only  ground  upon  which  it 
conid  be  contended  that  he  had  aoqaired  by  any  act 
either  a  domicil  in  England  or  a  domicil  in  Scotland 
was  the  faet  of  hi*  residence  in  these  oonntrisa  for 
seventeen  montlis  in  1858  and  1859,  when  he  leit  hia 
property  in  India  and  brought  with  him  only  hia, 
penonal  baggage.  Of  these  seventeen  months  he  was 
six  months  in  Scotland  and  eleven  in  England.  Ha 
moved  about  to  different  places.  He  did  not  fix  him- 
self in  Scotland.  He  returned  to  India,  and  still  con;- 
tinned  at  his  plantation.  Under  these  circumstances, 
without  any  expression  of  Mr.  Cannon's  intention  on 
the  subject,  he  should  have  declared  that  there  was  no 
acquisition  either  of  an  English  or  of  a  Scotch  domicil. 
With  regard,  however,  to  Scotland,  Mr.  Cannon,  not 
owing  to  any  dislike  to  h'ls  native  country,  had  indi- 
cated his  great  aversion  to  making  Scotland  his 
residence.  As  to  acquiring  domicil  in  England  by 
residing  there  in  lodgings  for  eleven  months,  it  waa 
out  of  the  question.  It  must  b«  declared,  therefore, 
according  to  the  terms  of  the  prayer.  The  costs  of  tba 
petitioner  and  of  Miss  Forgan  to  be  costs  in  the  cause. 

Solicitors:    Thomat,  itoore  and  Street)  Solicitors 
Inland  Revenue. 

[Note.— See  Forhet  r.  Forbes,  Kay,  341.] 

V.  0.  STTTABT'S  COTTBT. 

Ri?i)ortc<1  by  Ja»i»  B.  Davidoox  and  Edward  WnratOW, 
Esqts.,  ol  Iincolu°>-lnn,  liarTlaterB4t>Law. 

Saturday,  Dec  19. 
Wit-sos  V,  RotrxD. 
Selicttor't   costs — Charging    order — Attorneys  and 
Solicitors  Act  I860  (23  ^  24  V&t.  c.  127,  s.  28). 
Where  a  solieilor  applied,  under  the  a&o»e  Ad,  to 
have  his  costs  q/"  a/ortcloture  suit  charged  upon 
certain  real  estate  of  a  deceased  client,  m  respect 
of  which  he  had   obtained  a  foreclosure  decree, 
and  which  estate  had  been  ordered  in  on  admiiiit- 
tration  suit  to  be  sold  for  payment  of  his  debts  : 
Held,  that  the  order  must  be  tirictly  confined  to  the 
costs,  charges  and  expenses  incurred  in  reference 
to   the  foreclosure  suit  m  which  the  decree  wot 
obtained. 

This  was  a  petition  presented  by  a  solicitor  under 
ih«  28tb  section  of  the  Attorneys  a«d  Solicitors  Aot 
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I860  (23  &  24  Vict  c.  127,  s.  28),  pr«;ing  that  it 
might  be  declared  that  his  bill  of  coats  might  be 
charged  upon  certain  real  estate,  in  respect  of  which  a 
foreclosure  decree  had  been  made  in  favour  of  tlie  client 
of  the  solicitor.  Among  the  costs  sought  to  be 
charged  as  above,  were  those  of  actions  of  ejectment 
and  of  indictments  preferred  against  certain  persons 
who  hod  entered  forcibly  upon  the  mortgaged  property. 
The  client  had  died,  and  a  creditors'  suit  bad  been 
instituted  for  the  administration  of  his  estaie,  in  which 
his  real  estates  had  been  ordeied  to  be  sold,  and  the 
proceeds,  after  paying  incumbrances,  applied  in  pay- 
ment of  his  debts. 

£ddis  appeared  in  support  of  the  petition. 

De  Gex,  for  the  executors  of  the  deceased  client, 
contended  that,  after  the  decree  in  the  creditor's  suit, 
the  order  asked  for  could  not  be  made,  and,  at  all 
events,  be  submitted  that  such  order  should  not  be 
allowed  to  extend  to  any  other  costs  than  those  of  the 
foreclosure  suit. 

The  Vicb-Chanckllob. — The  costs  will  be  a  first 
charge  ;  but  the  charging  urder  can  only  include  the 
taxed  costs,  charges  and  expenses  of  or  in  reference  to 
the  foreclosure  suit,  and  I  shall  direct  tlie  amount  of 
them  to  be  raised  by  sale  or  mortgage  of  the  property, 
with  liberty  to  apply. 

Solicitors :  Bhodet,  Sotu  and  Duffet;  E.  P.  De  Gex. 

Fridim,  Jan.  15. 
Shafto  v.  AOAIIS. 
Pott^mftuil  ietlhment  — Expectant  htir. 
Tha  principle  upon  which  the    court   acts  in  d!t- 
couraffing  mortgages  and  lalee  made  6y  expectant 
keiri    of    their    revertionarj/    interestt,    hat     no 
application  to  the  cote  of  on  expectatU  heir  who 
hat  made  a  tettkment  of  hit  reversionary  iuttrett 
for  the  benefit  of  hit  wife  and  ehUdren. 
This  suit  was  instituted  by  the  pit.  WillUm  Henry 
Shafto  the  younger,  for  the  purpose  of  setting  aside  a 
Tolimtary  post-nuptial  settlement  of  his  reversionary 
interest  in  certain  real  estate  upon  bis    wife    and 
children. 

The  bill  stated  that,  a  few  days  previously  to  the 
date  and  execution  of  the  said  settlement,  the  pit.,  in 
consequence  of  differences  which  existed  between  him- 
self, his  wife  and  his  wife's  mother,  Mrs.  Eleanor  Lee, 
left  his  residence,  and  for  a  short  time  took  up  his 
abode  at  an  hotel  in  Plymouth,  where  he  expected  to 
be  joined  by  his  wife,  but  she,  acting,  as  he  alleged, 
not  in  accordance  with  her  own  feelings,  but  under  the 
influence  of  her  mother,  refused  to  communicate  with 
the  pit.,  and  that  Mrs.  Lee  insisted  that,  previously  to 
any  oommunicalion  taking  place  between  the  pit.  and 
Us  wife,  he  shonid  execute  a  settlement  of  his  rever- 
■ionary  life-estate.  Subsequently  Mrs.  Lee's  solicitor, 
accompanied  by  a  Major  Studdy,  a  friend  of  hers, 
called  upon  the  pit.  and  represented  that  no  reconcilia- 
tion could  take  place  between  him  and  his  wife  unless 
the  proposed  settlement  was  made.  The  solicitor,  as 
alleged,  further  stated  that,  if  the  pit.  attempted  to 
•ell  his  said  reversionary  estate,  he  would  not  be  able 
to  obtain  more  than  1001.  or  2001.  for  it,  and  promised 
that  Mrs.  Lee  would,  if  the  pit.  made  the  proposed 
lettlement,  give  hiin  60/.,  and  settle  1000^  on  the 
plt.'s  wife. 

The  pit.,  relying  on  the  truth  of  these  statements, 
accordingly  agreed  to  execute  the  settlement,  and  on 
the  27th  July  1858  be  was  taken  by  Major  Studdy  to 
the  solicitor's  private  residence,  who  at  onc^  produced 
the  engrossment,  and  read  over  the  same  to  the  pit., 
Imt  without  comment  of  any  sort,  and  the  pit.  sub- 
•eqnently  signed  the  same  in  the  presence  of  the 
solicitor  and  Major  Studdy.  No  other  person  was 
present  at  the  execution  of  the  said  settlement.  The 
uttlement  wuietained  by  the  solicitor.    Previously  te 


and  at  the  date  of  the  exaeution  the  pit  wu  is 
pecuniary  distress.  No  copy  or  draft  of  the  setUenetit 
was  previously  perased  by  or  on  behalf  of  the  pit. 
Neither  the  pit's  uncle,  the  tenant  for  life,  aor  Ilia 
pit's  father,  was  consulted  by  the  pit  with  refemcs 
to  the  settlement,  and  the  pit  was  without  pnfeaiii»il 
or  other  advice  or  assistance.  The  costs  of  pt«puiii| 
the  settlement  were  paid  by  Mrs.  Lee. 

The  settlement  was  of  his  reversionary  mterait  for 
the  benefit  of  his  wife  snd  children. 

The  pit  alleged  that,  since  his  marriage  and  bifort 
the  execution  of  the  said  settlement  Mrs.  Lee  liid 
made  some  payments  on  his  aroonnt,  not  exoeediai; 
the  sum  of  10002.,  which  it  bad  been  arranged  ibnia 
be  deducted  out  of  the  money  to  which  bis  wife  ireiiM 
be  entitled  on  her  mother's  death  :  also,  that  ifut 
the  date  of  the  settlement,  Mrs.  Lee,  under  her  eon- 
nant  had  paid  for  the  separate  use  of  the  pit's  wife, 
interest  on  the  sum  of  1000<.,  but  that  he  hud  cerct 
received  from  Mrs.  Lee's  solicitor,  or  any  oil«f 
person,  the  said  sum  of  60L  The  pit  further  illrgtd 
that,  at  the  date  of  the  settlement,  the  annual  rest  U 
the  lands  comprised  in  the  settlement,  in  which  iIm 
pit  had  a  reversionary  life-interest  (then  subject  to  t 
charge  of  3089/.  17<.  id.,  and  certiun  annuiUts),  a- 
ceeded  the  sum  of  3800/:  and  that  the  vsIim 
of  his  reversionary  life-interest  therein  was  16,00a(. 
at  least,  but  of  which  ralne  be  was  at  that  tiisi 
in  complete  ignorance. 

The  bill  was  filed  against  the  surviving  tnistse,  Ur. 
Adams,  Mrs.  Lee  and  the  pit's  wife  and  childreo,  tti 
prayed  that  the  settlement  of  the  27th  July  Wi 
might  be  set  aside,  the  pit  offering  to  repay  t»  Mr», 
Lee  all  payments,  if  any,  made  by  her  undw  k« 
covenant  ia  tbe  said  settlement  for  the  benefit  ef  tke 
pit's  wife. 

Bacon,  Q.O.  and  F.  T.  White,  for  the  pit.,  coiitswl 
that  the  settlement  was  one  made  by  an  expeetsst 
heir,  without  having  the  benefit  of  independent  W 
advice ;  that  ha  was  at  the  time  embarrassed  and  «a>i« 
the  iufluenceofhis  wife's  mother;  that  the  value  of  wW 
he  was  settling  had  been  greatly  misrepresented  totoii 
that  during  the  joint  lives  of  himself  and  bis  wifs  tkt 
whole  income  of  the  property  settled  was  mads  pay- 
able to  his  wife,  and  that  the  consideration  for  th 
settlement  was  altogether  ioadeqoate.  They  cijsd  lk» 
eases  of 

Boghton  V.  Boghton,  15  Bear.  278; 
Cooibe  V.  Lamo'te,  15  Beav.  234; 
Archer  v.  Budton,  7  Beav.  551 ; 
Jeaner   v.  Jenner,  2  Giff.  232 ;  a.  e.  M  «Pf»> 
3  L.  T.  Rep.  N.  S.  488. 

ttaJim,  Q.  C.  and  C.  BaU,  for  the  defh.  Mrs.  U* 
and  Mrs.  Shafto  and  her  children,  were  not  called  up»>. 

B.  K.  Kartlakt  appeared  for  the  trustee. 

The  ViCB-CHAjrcBLton.  —  Independently  of  1^ 


question  of  purchase,  this  bill  cannot  be  sualsiast 
There  is  no  authority  or  intelligible  principle  «r«« 
which  this  court  can  interfere  at  the  instance  sfs 
husband  to  set  aside  a  settlement  made  by  hi"* 
in  favour  of  bis  wife  and  children.  Inthisesoois 
attempt  has  been  made  to  set  aside  s  settlement^ 
ths  ground  of  the  husband  being  an  expectant  b«i 
but  his  being  an  expectant  heir  is  no  r«<i« 
why  he  should  not  make  such  a  seUluW"' 
as  this.  The  principle  upon  which  this  court  arts  » 
disconragini;  mortgage.',  siles  and  dealiags  Vf  a- 
peotant  heirs  of  their  reverwonaty  interests,  has  »« 
application  to  the  case  of  an  expectant  heir  who  Mj 
made  a  settlement  upon  his  wife  and  childrso,  ai 
very  properly  not,  and  I  hope  the  day  will  nsvsr  sniw 
when  it  will  be  so  applied.  The  bill  must  be  dismiBol. 
but  without  costs. 

Solicitor  for  tbe  pit,  B.  0.  Lawrence. 

Solicitors  for  tbe  defu,  Boekatt,  Son  and  Bartte 
and  Thomat  Baker,  jun. 
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Thb  Scottuh  Uxiok  Imsdbancb  Coupaht  v.  Steele  JlSO  otukuh. 

[V.C.  W. 

V.  c,  WOOD'S  coxmx. 

StpaiMi  by  W.  H.  Bexnet  anA  Edwuid  Lu>td,  Eaqn,, 
Barri«te»-at-Lavr. 

Satwdof,  Dte.  19. 
B»  CuAFLDl's  TbuSTS. 
Practice — Petition — Coslt. 
Tie  court  will  utuaUy  allow  the  cotti  of  too  petUioiu, 
tack  haeiag  for  U»  object  tlte  payment  out    and 
diilribiUion  of  a  fund  in  court,  where  each  hat  been 
proieeuled  bond  fide  by  a  leparate  clots  of  ptrtont 
entitled  to  the  fund. 
Bat  where  the  pretentation  of  Ihtfirtt  petition  vat 
known  to  the  tolicitor  ofparliti  who  afleruardt  them- 
teleet presented  apetition,  both  being  for  the  tame 
purpose,  and  iht  tolicitor  having  tlte  opportunity  of 
knowing  the  purport  of  the  first  petition,  the  crtlt 
of  preparing  and  prttenting  the  tecond  were  dit- 
altowed. 

The  facta  of  tbU  casw  are  reported  ante,  p.  476.  It 
iras  now  meationed  agaia  on  the  question  of  the  costs 
«f  the  tiro  petitions  then  presented,  the  one  b;  the 
snrriTing  legatees  under  the  will  of  the  testator,  the 
other  b/  bis  next  of  kin,  who,  according  to  the  deci- 
sioD  of  the  V.C.,  took  the  lapsed  third  oi  his  residuar; 
«atata. 

▲  petition  bad  been  prepared  \>j  the  snrriTing 
I^atees  for  payment  of  the  fund  out  of  oourt,  and 
Fusing  the  question  of  lapse;  before  it  was  presented, 
the  next  of  kin  baring  previonslj  applied  to  the  soli- 
tor  for  the  legatees  to  know  what  course  he  intended 
to  follow,  without  obtaining  anjr  satisfactorj  answer, 
prasented  their  petition,  raising  the  same  question, 
■which  was  answered  in  due  coarse. 

The  agent  in  London  of  the  solicitor  baring 
-declined  to  accept  serrioe  of  the  latter  petition,  it 
•wan  sent  into  the  countrj  at  ones  and  served  on  the 
«olioitar  himself.  Before,  howerer,  seirice  could  be 
-effected  the  former  petition  was  presented,  and  was 
afterwards  served  «a  the  next  of  kin  and  other 
{lartias. 

Kenyan,  Q.  C.  and  Woodrojje,  for  the  legatees, 
-claimed  to  be  entitled  to  their  costs,  out  of  the  fund,  of 
the  preparation  and  presentation  of  their  petition. 
Thsy  nrged  that  the  petitioners  were  twelve  out  ol' 
aiaeteen  persons  entitled,  and  that  the  letms  of  the 
prajrer  of  the  petition  of  the  next  of  kin  might  pos- 
mb\j  not  bare  carried  the  disposition  of  the  whole 
fond. 

Daniel,  Q.  C.  and  Marten,  for  the  next  of  kin, 
maintained  that  the  presentation  of  the  second  petition 
was  whollj  superfluous,  and  that  these  petitioners 
coght  to  pay  their  own  cosis. 

EtbUt,  C.  Hall,  and  Tamer,  for  the  several  resps. 
to  both  petitions,  asked  that  soma  provision  might  be 
made  for  payment  of  their  costs. 

Th*  Vics-Gha!1cblu>r  said  that  the  qaestion  in 
all  thas*  eases  was,  what  amonnt  of  knowledge  the  one 
pnxtj  had  of  the  proceedings  of  the  other.  The  court 
'Would  generally  allow  ibe  coats  of  t«ro  petitions  out  of  a 
iauA  IB  conrt,  tliongh  both  were  for  the  same  object, 
where  they  appeared  to  bare  been  presented  bona  fide. 
la  thU  case,  howerer,  the  parties  who  presented  the 
second  petition  were  informed  of  wbit  was  being  done, 
■and  yet  chose  to  persist  in  coming  to  the  court.  He 
•boold  always  be  careful  not  to  allow  a  fund  in  court 
to  be  needlessly  squandered,  and  should  not,  therefore, 
nader  the  circumstances  of  this  case,  allow  the  lega- 
teea  any  of  the  costs  of  preparing  or  presenting  their 
petition;  without,  however,  requiring  them  to  pay 
«oat8.  The  costs  of  the  resps.  to  the  seoond  petition 
woold  be  added  to  the  costs  of  the  first,  and  be  paid 
oat  of  the  fond  in  court. 

Solicitors  for  the  next  of  kin,  iUciard>  and  Walker; 
£ot  other  parties,  Norrit. 


Thunday,  Jan.i\. 

The  Scottish  Uniox  Ihsubaxce  Compxhy  v. 
Stgeue  akd  otheks. 

Practice — Interpleader  tuU — Cottt — Affidtnit  of 

meritt. 

Where,   in   an   interpleader  tuit,  the  plti.  fihd  tas 

affidavit  of  some  length  at  to  merilt: 
Betd,   that  in  making  the  usual  order  on  tkfts.  to 

interplead,  and  for  taxation  of  costs,  there  shonU 

be  a  direction  to  the  taxing  matter  to  have  re- 

gard  to  any  prolixity  in  the  plt.'t  affidavits. 

This  was  a  motion  for  decree  in  an  ordinary  inter- 
pleader suit,  the  only  question  being  whether  the  pit*, 
were  to  be  allowed  the  costs  of  an  affidarit  Sled  by 
them  in  support  of  it,  and  which  was  a  mere  echo  of 
the  bill,  setting  out  a  great  number  of  letters,  which 
formed  the  greater  part  of  the  case. 

|>bosbe  Johnson,  on  the  2Ut  Nov.  1840,  effected  a 
policy  of  insurance  on  her  life  with  the  pits,  for  600/. 
On  the  18th  Jan.  1841  this  policy  was  assigned  to 
two  trustees,  and  notice  of  the  assignment  was,  in  doe 
ooune,  served  on  the  pits.  On  the  28th  Nur.  1856 
the  policy  was  mortgaged  to  the  deft.  Steele,  and 
notice  of  the  mortgage  given  by  him  to  the  office. 
Phoebe  Johnson  died  on  the  12tb  Ang.  1863,  and  the 
deft.  O.  F.  Cobham  was  her  executor.  In  September 
of  the  same  year  Steele  applied  to  the  pits,  for  pay- 
ment of  the  policy  money,  at  the  same  time  furnishing 
an  abstract  of  his  title.  The  pits.,  however,  acting 
upon  advice,  were  obliged  to  decline  payment  until  the 
rights  of  the  parties  under  the  assignment  of  1841 
were  ascertained.  A  long  correspondence  ensaed,  and 
Mr.  Steele,  who  was  acquiunted  with  the  contents  of 
the  assignment  of  1841,  persisting  in  bis  claim,  and 
being  unable  to  induce  the  pits,  to  part  with  the 
policy-monay,  commenced  au  action,  in  which  the  writ 
was  served  on  the  plt.'s  secretary  on  the  4th  of  the 
present  month.     Upon  this  the  bill  was  filed. 

The  pits,  also  filed  an  affidavit,  embodring  the 
whole  case  made  by  the  bill,  and  giving  the  whole  ef 
the  correspondence  stated  in  the  bill. 

Roll,  Q.  C.  and  A.  F.  BedweU,  for  th*  pit*., 
argued  that  there  was  no  rule  of  the  conrt,  nor  any 
authority  which  bad  decided  that  in  a  suit  of  this 
character  a  pit.  was  wrong  in  filing  an  affidavit  of 
merits;  in  the  present  case  very  little  time  was  allowed 
for  preparing  proceedings,  and  it  had  been  thought 
more  convenient  to  adopt  the  present  course,  and  in 
alt  these  cases  the  court  would  not  go  minutely  into 
each  step  in  the  proceedings,  but  would  consider 
generally  whether  the  conduct  of  the  pit.  was,  on  the 
whole,  oppressive.  In  case  the  deft.  Steele  had  not 
appeared,  an  affidavit  of  merits  would  have  been 
necessary  to  secure  to  the  pita,  their  costs  of  this  suit. 
They  applied  to  have  the  order  in  the  usual  form. 

Giffitrd,  Q.  0.  and  0.  L.  ButttU  submitted  to 
hare  a  decree  made  In  accordance  with  the  prayer  of 
the  bill,  only  objecting  to  the  pit. 'a  affidavit^  and 
asking  that  a  special  direction  be  given  to  the  taxing 
master  to  disallow  the  costs  of  it,  od  the  ground  that 
in  an  interpleader  suit  the  only  atfidavit  should  be  one 
that  there  was  no  collusion. 

Fitcher  for  the  trostees  of  the  assignment  of  1841. 

RoU  in  reply. 

The  Vice-Chancellor  said  that  if  no  rule 
existed  ai  to  the  practice  in  interpleader  snits,  it  was 
quite  time  that  one  sbonld  be  settled.  The  worse  the 
case  was,  as  made  by  s  pit.,  against  one  or  other 
claimant,  the  more  careful  would  the  conrt  be  that  tb* 
pit.,  being  secure  of  his  costs,  sbonld  not  be  allowed 
to  run  them  up  unnecesaarily.  He  considered,  how- 
ever, that  it  was  a  proper  question,  in  the  first  instance, 
for  the  taxing  master  to  decide  what  portion  of  the 
pleadings  were  proper,  and  what  were  not.  It  seemed 
that  this  would  not  be  don*  in  taxation  nndcr  the 
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MbucANTiLK  Bask  of  Inuia,  &c.  v.  Db  Jomue — UvusoN  v.  Macbka. 
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usual  oriler,  and  he  must  therefore  gire  a  special 
direction  to  tljo  taiinft  inastrr.  )||nal«  :  After  the 
interpleader  order,  tax  the  coats  of  the  pit.,  including 
tlieir  costs  of  tlie  action  at  law,  the  taxine  master  in 
SQch  taxation  to  have  reg.'\rd  to  any  prolixiiy  in  the 
pits.'  atBdavits.  Then  the  usual  order  tor  the  p«j- 
rocnt  of  the  policy  money  into  court,  less  the  taxed 
coets. 

Solicitors :  for  pit.,  Olieerton,  Larie  and  Peachey  ; 
for  the  trustees,  Church  and  Sont ;  for  the  deft.,  Steele. 

Friday,  Jan.  22. 

TlIK    ClIARTSnED    MkK(!A!(TII.E    BA!CK    OF    ISDIA, 
Lolll>OII  ADD  ClIIMA  V.  De  JoXGK. 

Practice — Charging  order — 1  ^  2  Vict.  c.  110 — 

Cotts  of  ttaheholdtr. 

Where  a  company  it  made  a  drfl.  to  a  bill  by  a  ph. 

claiming  art  incumbrance  on  iharet  of  a  shareholder 

also  made  defl,,  the  company  u  enlilled  to  costs 

at  btlween  party  and  party  from   the  pit.,   and  to 

the  difference  lelween  such  costs  and  costs  at  between 

lolicitor  and  client  out  of  the  fund. 

The  pits,  in  this  suit  were  creditors  of  the  deft.  De 
Jonge,  who  was  tho  registered  proprietor  of  190  teii- 
poDud  shares  in  the  East  India  Coal  Company  (Umited), 
who  were  the  other  defts.  lu  1859  the  pits,  obuined  a 
verdict  by  default  in  the  Court  of  Q.  B.,  and  signed 
judgment  against  De  Jonge  for  1449/.  6s. 

It  appeared  that  De  Jonge  was  possessed  of  no 
other  property  in  this  country  except  these  eliares,  and 
was  himself  residing  abroad.  A  charging  order  under 
1  &  2  Vict.  c.  110,  8.  14,  was  accordingly  obtained 
upon  the  (hares,  which  was  made  absolute  on  the 
lOtb  Feb.  1B62.  The  six  calendar  months  prescribed 
by  the  Act  baring  elapsed,  and  the  pits,  not  having 
been  able  to  obtain  any  informatioa  as  to  the  plaoe  of 
residence  of  De  Jonge,  filed  the  present  bill ;  they 
prayed  a  declaration  that  they  were  entitled  to  the 
benefit  of  the  charging  order,  and  for  an  injunction  to 
restrain  either  of  the  defts.  from  dealing  with  the  shares. 

Knox  Wigram  for  the  pit. 

A.  Smith  for  the  company. 

Defts.  (the  company)  anhmitted  to  the  direction  of 
the  court,  on  provision  being  made  for  their  costs  as 
between  solicitor  and  elient. 

The  ViCK-CiiANCELLOR  said  that  the  company 
could  only  be  entitled,  as  against  the  pits.,  to  costs 
between  party  and  party,  and  to  any  extra  costs  oat 
the  shares. 

(It  was  agreed  that  in  the  present  case  it  wonid 
come  to  the  same  thing  if  the  order  was  mac's  at 
once  for  taxation  of  the  company's  costs  as  between 
solicitor  and  client,  and  that  such  costs  should  be  paid 
by  the  pits,  snd  added  by  them  to  their  security.) 

The  ViCE-CnAXCELLOB  said  the  order  might  be  in 
this  form. 

Solicitors :  for  the  pits.,  Clarke  and  Morrii ;  for  the 
company,  Barnard,  Dolman  and  Lowlher. 


(Common  lato  QTouTtd. 


00T7KT   07   aUEElf'S  BENCH. 

Beiwrted   by  Jomt  THOimoit   and  T.  W.  Saukdeks, 
EiHis.,  Barrtsters-at-Law. 

Saturday,  Nov.  14. 

HvDSon  (app.)  v.  Macbea  (reap.) 

Suamary    conviction— Bond  fide  daim  cf  right — 

Claim  without  colour  to  n^pport  it — Jtsrisdiction. 

To  ontt  justices  upon  a  switniary  conviaion,  of  their 

Jurisdiction  by  the  aiiertion  of  a  bond  fide  daim  of 

right,  ttich  daim  mutt  have  tome  colour  to  support 

it.     Where,  therrfore,  the  daim  itt  up  it  wholly 


without    colour,    the    juritdidion  of  the  jiuliea 

it  not  ousted,  notwithstanding  it  is  set  up  bona  Jiii, 

and  believed  to  be  so  set  up  by  the  jusHces. 

This  was  a  case  stated  by  justices  under  the  20  & 
21  Vict.  c.  43,  upon  a  couvietion  of  the  app.  ftr 
trespass  in  fishing,  contrary  to  sect.  24  of  the  24 
&  25  Vict.  c.  96. 

The  case  stated  that  "  Whereas  on  the  18th  nd 
25th  of  July  1863,  at  Cioydon,  in  the  count;  of 
Surrey,  there  was  brought  on  for  hearing  snd  dclti- 
minatioD  before  ns  Edward  Richard  Adams  ail 
Nathaniel  Lawrence  Austen,  Esqrs.,  two  of  Her 
Majesty's  justices  of  the  peace  for  Ibe  said  county,  a 
certain  information  of  John  Macrea,  in  the  fcjllovin; 
form,  that  is  to  say,  for  that  he  the  said  Cbule* 
Hudson,  at  the  parish  of  Oarshalton,  in  the  county  of 
Surrey,  oo  the  Snd  July  1863,  by  angling  at  a  ceitiift 
hour,  not  between  the  beginning  of  the  Ust  bear 
before  sunrise  and  the  expiration  of  the  first  hour 
after  sunset,  unlawfully  and  wilfully  attempted  tottlu 
fish  in  certain  water,  in  which  Samuel  Gomey,  Eif. 
then  and  there  had  a  prirat*  right  of  fishing,  coatniy 
to  the  sutute  24  &  25  Vict,  c  96,  s.  34.  Aid 
whereat  the  said  Charles  Hudson  and  John  Mains 
appeared  by  their  respective  attorneys  before  ns  spa 
the  two  hearings  of  the  said  information.  And 
whereas  having  duly  heard  and  considered  the  evidoce 
produced,  and  the  facts  admitted  by  both  putie^  «t 
did  thereupon  determine  that  the  aaid  complaint  ns 
proved,  and  ordered  the  app.  to  pay  a  fine  of  Is.  ud 
2/.  8«.  6dL  costs,  and  in  default  to  be  impriaoud  ftr 
twenty  .four  hours.  And  whereas  the  said  app.  being 
dissatisfied  with  our  determinatian  npon  the  said  bor- 
ing as  erroneous  in  point  of  law  duly  applied  to  is  t» 
state  and  sign  a  case  setting  forth  the  facts  ud 
grounds  of  such  our  determination  as  aforesaid  for  (be 
opinion  thereon  of  her  Htjasty's  Court  of  Q.  B.  Kvr 
therefore  we  the  said  justices,  in  compliance  with  tbe 
said  application  and  the  provisions  of  the  said  stibitt, 
do  stats  tbe  following  case  :— 

"  All  the  facts  and  charges  set  forth  in  the  isforniatiin 
are  admitted  and  are  to  be  taken  as  proved,  Reerrisg 
only  the  question  whether  tbe  act  of  tbe  app.  thtreia 
complained  of  was  or  was  not  illegal  and  contraiy  t» 
the  statute  therein  referred  to. 

"  At  that  part  of  the  river  Wandle  where  it  aepuitt* 
tbe  parishes  of  Miteham  and  Carsbalton,  ia  tbe  teesiy 
of  Sorrey,  there  is,  on  tbe  Mitcbam  aide  of  ti* 
stream,  a  dwelling-house  and  garden,  which  m 
occupied  by  one  W.  Macrea  under  a  leaae  from  Sua>A 
Gumey,  Esq.,  M.P.  The  land  on  tho  other  sde  of  tie 
river  ia  in  the  parish  of  Oarshalton,  and  imocdiate^ 
adjoins  tbe  river,  and  mnning  above  its  banks  tkeie  is 
a  public  footpath.  On  the  occasion  in  qsestia  tbe 
app.  was  fishing  from  this  footpath.  The  Wasdle  is  s 
non-navigable  river.  Many  persons,  some  residing  >t 
Miteham,  some  at  Carshalton,  and  others  st  a  diatuce 
from  those  places,  have  for  many  years — loBiefor 
sixty  yesrs  and  upwards,  and  other*  for  less  penod»— 
fished  at  their  pleasure,  and  without  interraption,  ia 
the  said  river,  by  angling  from  this  footpath  sbore 
mentioned ;  and  It  was  stated  in  evidence  th^  tbs 
public  had  fiabed  there  for  sixty  years  and  apwark 
The  defence  of  tbe  app.  was  that,  nnder  the  abert 
eircnmstaneas,  be  had  a  right,  aa  one  of  the  pnbSc, » 
fish  in  thst  part  of  the  river  above  described  from  tbt 
said  footpath,  and  that  by  the  making  a  daim  boeif^ 
to  that  right  our  jurisdiction  was  ousted.  We  wot  of 
opinion  that  the  app.  had  acted  and  made  hii  said 
claim  onder  tbe  bond  fide  but  miataken  tuppoBl>>* 
that  be  had  snob  a  right.  But  we  wereofopiaioe 
that  such  a  right  could  not,  under  tbe  above  droo- 
stancss,  be  acquired  in  a  non-navigable  river,  and  tbt 
it  was  not  sufficient  to  oust  our  jurisdiction  that  tbe 
app.  by  mistake  supposed  that  he  possessed  it  and  b»t 
fide  claimed  it.    Tbe  question  of  law  ariaiag  M  ^ 
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-above  csm  for  th«  opinion  of  Her  Majesty's  Court  of 
■-Q.  B.  is,  first,  whether  the  claim  hy  the  app.  as  one  of 
the  pablic,  and,  under  the  above  circnmstances,  to  fish 
«t  the  place  in  question  was  such  an  assertion  of  right 
as  ousted  our  jurisdiction  ;  secondly,  and  if  not, 
-whether  our  decision  against  the  validity  of  the  daim 
w«s  right  in  law." 

MeliitA,  Q.  C.  appeared  for  the  reap.,  and  argued 
•that,  to  oust  the  jurisdiction  of  the  justices,  the  claim 
of  right  must  be  suppurted  by  a  colour  of  right,  and 
that  far  from  this  being  the  case  in  the  present  in- 
-slaace,  it  was  absurd  to  suppose  that  the  public  could 
have  a  right  to  fish  in  a  non-navigable  river  j  that 
lonajida  alone,  without  some  oslonr  of  right,  was 
insufficient  to  onst  the  jurisdiction  of  the  justices : 
Scott  V.  Vine,  SO  L.J.  207,M.-C; 
Comvxtll  V.  SawideiH,  32  L.  J.  6,  M.  C ; 
Jieg.  V.  Slimpsm,  32  L.  J.  209,  M.  C.  j  8  L.  T. 
Bep.  N.  S.  536. 

fhiOn-ick,  who  appeared  for  the  app.,  argued  that 
■the  fiudiog  of  the  justices  that  the  app.  acted  ttondJiiU 
ousted  them  of  their  jurisdiction  to  convict: 

Tojilor  V.  JVeiwiuw,  32  L.  J.  186,  M.  C. :  8  L.  T. 
IJep.  N.  S.  424. 

Blackbdbm,  J.  (a)— 1  am  of  opinion  that  the  con- 
■viction  was  qnite  right.  This  was  undoubtedly  a  pri- 
vate fishery,  and  though  the  app.  showed  that  he  bona 
fide  believed  that  he  as  one  of  the  public  had  a  right 
to  fish  there,  the  justices  were  right  in  holding  that  in 
pomt  of  law  such  a  right  conld  not  exist  in  a  non- 
pavigable  nver.  The  rule  hat  often  been  laid  down 
•jn  this  court  that  the  liUe  set  up  by  a  deft,  in  order  to 
oust  the  jurisdiction  of  the  justices  must  be  supported 
l)y  some  show  of  right,  and  here  there  was  none  wbat- 
-ever,  for  such  a  claim  could  not  possibly  exist.  In  Reg. 
T.  Sttmptoa  we  held  that  the  jurisdiction  was  ousted,  for 
that  was  a  navigable  river,  and  the  presumption  was. 
that  the  pablic  could  fish  there.  As  to  the  necessity 
of  a  nms  rea,  this  was  not  a  case  in  which  the  qnes- 
tiou  of  jurudiction  turned  upon  that  ingredient.  The 
only  point  was,  whether  there  was  reasonable  evidence 
■of  a  claim  of  right  in  the  app. 


[Q.  B. 


Hellok,  j.  concurred. 


Conviction  ojjirmtd. 


A'ov.  13  ami  Jon.  11. 

Claphah  v.  Atkimsok. 

Banhmptcy—Dudofarrangtment—  ValieStg—Ce-io 

boaorum, 
A  dttd  of  arrmgement  under  $ect.  192  of  Ike  Bank- 
rvptcji  Act  entered  into  between  the  debtor  and  the 
rtipusUe  tAree  fourth,  of  the  creditor,,  and  contain- 
*ng  nothing  to  precenl  aU  the  creditor, from  obtaining 
the  beneft  of  the  deed,  i,  good,  although  U  doe,  nut 
efrtulg  purport  to  have  been  made  for  the  benefu 
of  all  the  creditor,.  "^ 

^f^ttnee  of  a  provirion  in  the  deed  for  a  ceuio 
bononm,  u  «.,  aa  entire  auign$neiU  of  the  debtor, 
J«^ptrty,  dot,  not  avoid  the  deed. 
Action  on  promissory  note  and  on  the  money  conriU. 
*!.  V?  r    "'^  "'  equitable  defence  (except  as  to  14i), 
tftat  deft,  duly  executed  a  deed  of  arrangement  under 
the  Bankruptcy  and  Insolvency  Act  1861.    (The  plea 
•et  out  the  deed.)  v       *> 

Demurrer  and  joinder  therein. 
The  deed  was  in  the  following  brief  form  :— 
T  p  4!*  I"?""""'™  m»^»  8th  March  1862  between 
J.  K  W.  Atkinson,  of  6,  Alma-terrace,  Kensington,  in 
ae  county  of  Middlesex,  gentleman,  of  the  first  pirt, 
ana  the  undersigned  creditors  of  the  said  J.  R  W. 
^Uin«)n  of  the  other  part.  AVhereas  the  said  J.  R.  W. 
AUtmson  from  divers  causes  u  unable  to  pay  us  the 
«»wal  creditors  fuU  20*  in  the  pound,  and  whereas 


(«>  Cockbnm,  d  J.  and  Wlghtman,  J.  were  not  present 
L  ibe  argamenL  ^ 


the  said  J.  B.  W.  Atkinson  bath  applied  to  ns  to  receive 
and  take  a  compensation  of  2s.  id.  in  the  pound  m  full 
satisfaction  and  discharge  of  our  several  nipective 
claims  and  demands  on  him  payable  on  the  9th  March 
1863,  which  we  the  several  creditors  signing  these 
presents  liave  agreed  to,  and  beinR  a  majority  in  uomber 
representing  three-fourths  in  value  of  the  creditors  of 
the  said  J.  R.  W.  Atkinson,  whose  debts  respectively 
amonut  to  10/.  and  upwards,  have  agreed  to  accept 
such  composition  as  aforesaid,  and  in  consideraton 
thereof  and  on  payment  thereof,  or  whenever  thereafter 
called  upon  for  the  purpose,  hereby  severally  undertake 
and  agree  to  execute  to  the  said  J.  R.  W.  Atkinson  a 
good  and  sufficient  release  in  Uw  of  our  several  and 
respective  claims  and  demajids  on  him.  In  witness 
whereof,  &c" 

Nov,  M.  —  Kemplag  for  the  pit.— The  point 
turns  on  the  sufficiency  of  the  deed  under  sect  192  of 
24  &  25  Vict.  c.  134.  The  first  objection  to  it  is, 
that  it  is  not  a  deed  for  the  benefit  of  all  the  ctediton 
of  the  deft.  This  is  substantially  a  similar  deed  to 
that  in  Walter  v.  Adcock,  7  H.  &  K.  541.  The  cove- 
nant to  pay  applies  only  to  tlie  particular  creditors  who 
execute  the  deed,  and  the  authorities  show  that  that 
vitiates  the  deed : 

Ex  parte  Morgan,  32  L.  J.  15,  Bank. 
Macnamara  for  the  deft. — It  appears  on  the  face  of 
the  deed  that  it  was  intended  to  give  all  the  creditors 
the  benefit  of  the  operative  part,  and  that  those  who 
executed  the  deed  executed  it  only  as  representing 
three-fourths  of  the  creditors.  A  deed,  the  same  iu 
this  respect  as  this,  was  held  free  from  objection  on  this 
ground  in  Ilodgton  v.  Wightmtm,  8  L.  T.  Bep.  N.  S.  932. 
As  to  the  ceirio  bononan ;  m  Ex  parte  Morgan,  the 
L.  C.  expressed  an  opinion  that  a  deed  of  arrangement 
under  sect  192  might  he  good  although  it  did  not 
contain  a  ceino  bonorum.  And  in  Ex  parte  Bawlingt, 
7  L.  T.  Bep.  582,  Turner,  L.  J.  expressed  a  similar 
opinion.  The  only  case  in  which  it  has  been  said  that 
a  cettio  boaorum  is  necessary  is  Walter,  v.  Adcock, 
and  there  the  court  was  divided  in  opinion,  and  the 
judgment  of  the  court  did  not  proceed  on  that  ground. 
The  opinion  expressed  proceeded  on  the  ground  of 
TeUeg  v.  Taijlor,  1  E.  &  B.  521.  But  the  24  &  2& 
Vict.  c.  134,  s.  192,  is  dlBerent  to  the  provision  in  the 
B.  A.  of  1849,  on  which  Tetleg  v.  Ttylor  was  founded. 
Sect  197  was  cited.  Creditors  who  do  not  execute 
may  come  in  and  have  the  benefit  of  the  deed  ;  and 
they  may  apply  to  the  Bankruptcy  Court  for  an  order 
to  be  paid  the  composition  under  the  deed :  (2  Ld. 
Baym.  760.) 

Kemplag. — ffodgeonv.  Wighimanuoaa  on  sect.  194, 
and  the  pit  was  a  party  to  the  deed,  and  the  question 
was  whether  it  was  admissible  in  evidence,  not  having 
been  registered  under  sect  194.  In  Ilderlon  v.  Ca»- 
trique,  8  L.  T.  Rep.  M.  S.  537,  a  deed  which  lunited.  the 
composition  to  the  parties  executing  it  was  held  bad. 
The  General  Fumidiing  Company  v.  Vena,  8  L.  T.  Bep. 
K.  S.  432,  was  also  cited.  Secondly,  there  must  be 
a  substantial  giving  up  of  the  deft.'8  property  for  the 
benefit  of  his  creditors.  There  is  DO  decision  cited 
against  this  view ;  and  Mr.  Commissioner  Goulbum  has 
ruled  that  a  ceuio  bonorum  was  necessary.  Sects. 
195-7  contemplate  a  ceuio  bonorum. 

Cur.  adv.  vull, 
Jan.  II.— BukCKBURX,  J.— In  this  case,  which 
was  argued  before  my  lata  brother  Wigbtman,  my 
brother  Mellor  and  myself,  the  judgment  I  am 
about  to  deliver  is  that  of  my  brother  Mellor 
and  myself  only.  The  question  raised  on  the 
demurrer  is,  whether  a  composition-deed  executed 
by  a  majority  in  number  representing  three-fourths 
in  value  of  the  deft's  creditors  was  binding  oa 
the  pit.,  a  creditor  of  the  deft.,  who  had  not  executed 
or  assented  to  the  deed.  The  deed  is  set  forth  in  the 
plea,  and  the  question  is,  whether  that  deed  so  set 
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forth  is  »nch  a  deed  ns  U  contemplated  by  the  192nd 


th«t  the  deciaion  in  Tttley  v.    Taylor  does  tp^  t» 


iwction  of  the  B.  A.  1861.     If  it  is,  then,  bj  virtue  of 
that  enactment,  it  is  binding  on  th"  pit. ;  as,  if  he  was 
party  to  it  and  bad  duly  executed  it,  then  the  deft,  is 
entitled  to  judgment ;  but  if  tlie  deed  is  not  snch  as  is 
contemplated  by  that  section,  it  is  not  binding  on  the 
pit.,  and  be  is  entitled  to  judgment.     The  6rst  objection 
made  to  the  deed  is,  that  it  purports  to  be  made  only 
with  those  creditors  who  sign  tlie  deed,  and  that  those 
wlio  do  not  sign  the  deed  are  placed  in  a  worse  position, 
not  being  able  to  avail  themselves  of  the  deed.     No 
doubt  this  objection  would  be  fat.il  if  it  were  borne  out 
by  the   true  construction  of  the  deed.     It  is,  inde- 
pendently  of    authority,   clearly   necessary  that  the 
creditors  who  are  to  be  bound  by  the  acts  of  tho»o  exe- 
cuting the  deed  should  be  at  least  in  as  good  a  position 
as  those   who  bind  them,  and    that  point  has  been 
decided   in    Walters   t.   Adcock,  7  H.   &  N.    541  ; 
JCx  partt    Rowlings,    32  L.  J.    37,    Bank. ;     and 
Ilderlm  v.  Cattrique,  8  L.  T.  Rep.  N.  S.  537.     But 
in   the  present  deed  it  is  expressly  stated  that  the 
creditors  executing  the  deed  are  a  majority  in  number 
npresenting    three-fourths    in    value   of    the   whole 
creditors.     In  Hoelgton  r.  Wighiman  it  was  held  that 
a  statement  in  a  deed  to  this  effect  sufficiently  showed 
that  it  must  have  been  intended  to  be   an  arrange- 
ment   between    the    debtor    and     the    whole    body 
of    bis    creditors.       By   this    decision    of    a    court 
cf  co-ordinate  jurisdiction  we  are   bound,  and    if  the 
pit.  seeks  to  impeacli  the  decision  he  must  do  so  in 
a  court  of   error.      But  though   we  are    bound,    in 
deference  to  that  decision,  to   hold  that  this  arrange- 
ment is  made  with  all  the  creditors,  it  does  not  neces- 
sarily follow  that  it  is  free  from  the  objection   now 
under  consideration.      The   frame  of  a  composition- 
deed  may  be  snch    as  to   render  the  remedy  of  the 
creditors  who  did  not  execute  the  deed  less  easy  than 
that. of  the  creditors  who  had  executed  the  deed;  and 
it  may  even  be  such  that  the  crediton  who  had  not 
executed  the  deed  could  not  by  any  of  the  ordinary 
processes   of  law  obtain  the   same  benefit  from  the 
deed  as  those  who  had  executed  it ;  and  in  snch  oases 
the  objection  would  he  at  least   fairly  arenahle.     Bat 
in  the  present  case  there  is  no  such  difficulty.     The 
remedy  of  the  creditor  who  has  not  execnted  the  deed 
is  a  very  stringent  one,  as  if  the  debtor  does  not  with 
punctuality  pay  him  the  2s.  6d.  in  the  pound  on  his 
debt,  the  creditor  is  remitted  to  his  old  ri)!ht  and  may 
recover,  not  only  the  2(.  6dL  but  also  the  1 7>'  6;^.,  and 
the  remedy  of  a  creditor  who  has  execnted  the  deed  is 
not  greater.    The  remaining  objection  is  that  on  which 
principally  we  took  time  to  consider.    The   deed  in 
<)aestion  contains  no  conveyance  of  any  part  of  the 
debtor's  property.    It  is  specially  a  composition-deed 
without  anything  in  the  nature  of  a  cetiio  bonontm  ; 
and  the  question  therefore  comes  to  be,  whether  suoh  a 
mereoompoeition-deed  can  be  made  binding  on  thooe  cre- 
ditors who  have  not  assented  to  it.    In  Tetley  v.  Taylor, 
1  E.  &  B.  521,  it  was  decided  in  the  Ex.  Ch.  that  the 
arrangement  clauses   of    the  Bankruptcy  Act  1849 
applied  to  those  cases  only  where  the  rrrangemcnt  was 
as  to  the  disposal  of  the  whole  estate  of  the  debtor 
-among  the    creditors,   but   the   sections  in  thxt  Act 
on  which  the  judgment  proceeded  hare  been  rep'inled  and 
others  substituted  for  them  in  the  Act  of  1861.  We  do 
not  consider  ourselves  at  liberty,  sitting  in  the  Court 
of  Q.  B.,  to  inquire    whether  Tetley  r.  Taylor  was 
or  was  not  rightly  decided  by  the  Court  of  Ex.  Ch. 
W'a  are  bound  by  that  decision,  and  though  the  enact- 
ments in  the  Act  of  1849  are  repealed,  yet  those  of 
1861  are  substantially  the  same  as  those  for  which 
tliey  are  substituted.     We  onght  to  give  judgment  for 
the  pit.,  leaving  the  deft,  to  question  that  case  in  the 
H.  of  L.     But  the  enactments  in  the  Act  of  1861  are 
raob  as  to  leave  it  open  to  controversy  whether  they 
ate  so  mnoh  the  same  as  those  in  the  Act  of  1849 


them,  and  this  is  the  question  now  for  our  detenniss- 

tion.      We  have  now  to  ascertain  the  intention  of  tit 

I.egialature  as  expressed  in  the  latter  Act,  ud  n 

fpel  the  force  of  what  my  brother  BramxU  uid  i» 

Wutter  V.  Adeock,  "If  the  old  law  was  iatendsd  ts 

conlinne,  why  was  any  alteration  made  in  the  Ua;aip 

used?     If  the  law  was  intended  to  be  altered «1^ 

was  not  the  alteration  made  in  plain  and  ummbigBUi 

language  ?  "     Whatever  might  bo  the  reason  for  tie 

manner  in  which  the  new  Act  was  framed,  it  a  ostai 

that   the  eff'ect   has   been  to  produce  a  diffaemt  if 

opinion  as  to  whetlier  the  doctrine  laid  down  ia  !)(% 

V.  Taylor  is  applicable  to  deeds  made  under  tW  M« 

Act  or  not,  though  hitherto  there  has  been  no  adaif 

decision  on  the  point.    In   Walter  v.  Adcoet,  7  H. 

t  K.  541,  the  Chief  Baron  and  Martin,  B.  wm  rf 

opinion  that  the  enactments  in  the  Act  of  1861  was 

such  that  the  decision  in  TelUf  t.  rojrbr  on  tk«  «•• 

struction  of   the  Act  of    1849   was  stiU  spplieibli 

Wilde,  B.  waa  of  the  opposite  opinion,  ami  Bna- 

well,    B.   abstained   from  expreasing  any  ojuaioa  ■ 

this  point     There  was,  therefore,  no  decision  «f  H» 

Court  of  Ex.  upon   this  point.     In  Chancery,  is  & 

parte  Morgan,  8  L.  T.  Rep.  N.  S.  778,  the  pweentUt 

expressed  a  decided  opinion  both  that  Tetlq  v.  T^ 

was  ill  decided  (which  sitting  in  this  court  we  awifa 

ourselves   precluded  from    entertaining    ss  a  gwrf 

of  oar   decision),   and    also    that  the  ilttraliaii 

the  enactment  in  the  Act  of  1861  waa  aueh  as  toprmst 

the  decision  from  having  effect  on  the  eonstmetw « 

the  new  Act ;  bat  the  decision  in  Ex  partt  Ufj* 

waa  upon  another  ground.     In  Ex  partt  *«•*••"> 

7  L.  T.  Bop.  N.  S.  582,  Turner,  L.  J.  opmA  ta 

opinion,  that  though,  before  the  passing  of  the  Acta 

1861    tbo  law  must  be  oonsidetcd  as  havii^  "• 

settled,  that  in   order   to  validate  an   u™*^ 

between  a  debtor  and  his  creditors,  so  as  to  B«n» 

binding  on  those  who  had  not  assented  to  it,tk«l 

must  be  a  complete  c«»no   ioiMnm,  the  altoiti««« 

the  Act  of  1861  was  such  as  to  show  that  tin  !«■ 

this  respect  was  intended  to  bo  altered,  sad  u^ 

arrangement  under  the  new  Act,  if  io  other  r^» 

fulfilling  the  requisites  of  the  sUtute,  wonM  be  b^ 

on  the  creditors  who  had  not  assented  toit,l««V 

there  was  no  eessto  bonontm.     But  the  dedsioen** 

porta  Rawlmton  proceeded  on  another  gn»»f   *' 

have  therefore  both  those  judf^'  opinions  "J*"* 

the  greatest  respect  as  authorilies,   but  ■•T'i' 

decision  either  way  which  we  are  hound  to  •""••" 

must  therefore  act  upon  the  opinion  whki  «"^ 

selves  form  on  the  best  consideratioa  we  csa  |i"  ■ 

the  matter.    And  on  the  whole  vre  ihioktWi" 

reasons  which  are  so  fuUy  sUted  by  Tun".'*'- " 

Ex  parte  RaKltHsm  that  we  do  not  ropest  tbia^" 

convincing.     Those    reasons   are    aheady  i«  !"■ 

Adopting  them  as  ours,  we  come  to  the  """•"^"Tj 

sect  192   of  the  Act   of   1861  extends  W  *J^ 

composition,  although  there  may  be  no  '""''"f'^ 

and  consequently  wo  giro  judgment  in  the  P"*** 

for  the  deft.  JudgmeMtfir^^ 

Attorneys  for  pit ,  RidsdaU  and  Cradiact. 

Attorneys  for  deft.,  Teanatit  and  DarUs- 


HArvVARD  V.  MBTBOrOLTTAJC  lUlLWlT  CW*^ 

Costs— Lands  Clauses  ConsolUlatio*  Ad—Of"' 
tion— Offer—  Verdict. 

If,  in  a  east  of  injury  to  land  h)  «»»"**  *{* 
irorii  under  sect.  68,  the  promoters  <f*  «|^ 
previously  to  the  Un  days'  notice  of  tmd  'tTL. 
Jury  required  by  the  Lands  Clausss  '^"f^ 
Act,  s.  46,  offer  an  aggrtgaU  sm  'V^.,J 
taearded  by  the  verdict,  tU  eUmoMi  a  */r«^^ 
his  costs  by  sett.  51. 
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Q.  B.] 


Hatwabo  v.  Mbtropoutah  Bailttay  Compaht. 


Q.  B.] 


In  aieertainmg  whtlhtr  the  offer  of  the  company  it 
efuat  to  or  lete  than  the  amount  awarded,  the 
tqgrtgaXe  sunt  onlg  it  to  be  looked  at,  and  not  the 
eeparate  itena  of  which  it  it  made  up,  even  though 
the  award  it  to  much/or  each  item. 
Bil«  iiut  culling  00  tba  Miator  to  tax  Hr.  Haywar.Vg 
costs  ia  a  coDpenaation  cam  nndtr  tbs  Lands  Clansas 
Act. 

Tl*  qoMtion  waa  whether  Mr.  Hajward  waa  en- 
titled to  coats.  The  Master  iras  of  opinion  that  he 
waa  lot,  and  had  refused  to  tax  them,  on  the  gronnd 
that  Mr.  Hajrward  had  no\  recovered  more  coropen- 
satioc  than  the  snm  offered  bjr  the  railwaj  company. 

On  the  10th  Jane  1863  Mr.  Hajward  daimed, 
under  the  Lands  Claosaa  Act,  sect.  68,  SOO/.  damages 
for  permanent  injury  to  his  land  occasioned  by  the 
works  of  the  Metropolitan  Railway  Company,  and 
SSSt  for  loss  of  trade,  and.  gave  notice  of  his 
desire  to  bare  the  question  of  compensation  set- 
tled by  a  jury.  On  the  30th  June  the  com- 
pany offered  him  70A  for  the  injury  to  his  land, 
and  SOL  tat  loss  of  trade ;  and  on  the  Snd  July 
they  increased  tbs  offer  to  lOOl.  for  the  injury 
to  the  land,  and  501^  for  loss  of  trade.  On  the 
SOth  June  the  company  issued  their  warrant  to  the 
sheriff  to  snmmon  a  jnry  for  settling  the  amount  of 
oompensation  ;  and  on  the  Ist  July  the  company  re- 
ceived notice  from  the  sheriff  appointing  the  7  th  July 
for  nominating  the  jnry  (special).  On  the  lOth  July 
ootica  of  trial  waa  giren  for  the  20th  July. 

At  the  trial  the  jury  awarded  50^.  for  the  injury 
to  the  land  aiid  lOOi.  for  loss  of  trade,  i.  «.,  the  same 
siggragate  amount  as  the  second  offer  of  the  company, 
but  rsTening  the  proportions  for  injury  to  the  land 
and  lose  of  business. 

Lutk  showed  cause. — This  is  not  a  case  where 
land  is  taken  by  the  company,  and  they  are  required 
by  the  atatnte  to  take  the  InitiatiTe,  but  it  is  a  claim 
under  sect.  63  for  injury  arising  from  the  execution  of 
the  works,  ofwbichelaim  the  company  may  know  nothing 
until  it  is  made  by  the  claimant,  who  takes  the  ini- 
tiatire  by  sending  in  his  claim.  Then,  unless  the  com- 
pany are  willing  to  pay  the  amonnt  claimed,  they  are 
within  twenty-one  days  after  notice  of  the  claim  to 
issue  their  warrant  to  the  sheriff  "  to  summon  a  jury 
for  settling  the  same  m  the  maitner  herein  provided."  (a) 
It  has  been  held  that  sect.  51  is  to  be  incorporated 
into  sect.  68,  and  that  sect.  38  is  not,  and  therefore 
it  is  contended  that  the  company  having  offered 
ISOi,  compensation,  and  the  jary  having  awarded  that 


(a)  Tbs  8  Vict  a  18,  a.  8&  Before  the  promoters  of  the 
Tmdartaking  ehall  Issue  tlielr  warrant  for  smnmoniiig  a 
Jury  for  settling  any  case  of  disputed  compeosatloa  they 
shall  gtye  not  less  than  ten  days'  notioe  to  the  other  party 
of  their  intention  to  cause  soch  jury  to  be  summoned,  and 
in  such  notice  the  promoters  of  the  undertaking  shall  ntate 
what  snm  of  meney  they  are  wtUtng  to  give  for  the  Interest 
in  such  lands  songht  to  be  pnrcliaud  by  them  tram  soch 
party,  and  for  the  damage  to  be  sustained  by  him  by  the 
execution  of  the  works. 

Sect  n.  On  every  snoh  Inqniry  before  a  Jury  where  the 
verdlot  of  the  jury  shall  be  given  for  a  greater  sum  than 
the  sum  previously  offered  by  the  promoters  of  the  midei^ 
taking,  ali  the  costs  of  such  loqoiry  shall  be  borne  by  the 
nromotera  of  the  midertaking ;  but  if  the  verdict  of  the 
Jury  lie  given  for  the  same  or  a  less  snm  than  the  sum 
previously  oDered  by  the  promoters  of  the  undertaking, 
or  if  the  owner  of  the  lands  sliaU  iiave  failed  to  appear  at 
the  time  and  place  appointed  for  the  inquiry,  having  re- 
oelved  due  notice  thereof,  one-half  of  the  oosta  of  smnmon- 
Ing;  impannelling  and  retaming  the  jury,  and  of  taking 
the  inquiry,  and  recording  the  verdict  and  judgment 
thereon,  in  case  such  verdict  shall  be  taken,  shall  be 
defrayM  by  the  owner  of  the  lands,  and  the  other  half  by 
the  promoters  of  the  undertaking,  and  each  party  shall 
bear  his  own  costs  other  than  aa  aforesaid,  hicldsnt  to 
such  Inquiry. 

Sect  M.  It  any  person  Shall  Vs  entitled  to  any  com- 
penaaUon  In  respect  of  any  lands,  or  of  any  Interest 
therein  which  sliall  have  been  taken  for  or  tnjnriounly 
affected  by  the  execution  of  the  works,  and  for  which  the 


amount  and  no  more,  the  cUimant  is  not  entitled  to 
his  costs  of  the  inquiry : 

BaiUtone  v.  York,  ^c  SaUwag  Company,  IS 
Q.  B.  404 ; . 

Ridiardion  v.  Soulh-Eattem  Sailumg  Compauj/,, 
11  C.  B.  IM;  15  C.  B.  810;  21  L.  J. 
122,  C.  P. 

The  severance  of  the  compensation  into  so  much  for 
injury  to  land  or  structural  damage,  and  so  much  for 
loss  of  trade,  &c.,  is  not  required  by  the  statnte,  but  is 
made  for  convenience,  and  the  only  thing  to  be- 
regarded  on  this  question  is  the  aggregate  amonnt 
offered.  The  company  have  a  right  to  say,  "  Take  all' 
or  none."  It  is  as  if  they  said  :  We  offer  yon  1 502., 
and  we  calculate  it  in  this  way.  At  Nisi  Prins  the 
verdict  is  sometimes  tsken  on  separate  heads  of  damage, 
but  it  is  entered  on  the  record  for  the  entire  snm. 
By  sect.  68  the  company  are  to  have  twenty-one  dear 
days  for  determining  whether  they  will  psy  the  claim 
before  they  are  to  issue  their  wsrrant  to  tbs  sheriff,' 
and,  according  to  The  Metropolitan  Railway  Companjf 
V.  Tumham,  13  0.  B.  212  ;  8  L.  T.  Bep.  N.  S.  280,  it 
is  snffident  if  the  offer  be  made  not  later  than  the 
time  for  giving  notice  of  trial,  that  is,  ten  days  befor* 
trial  (sect.  46),  to  oust  the  dsimsnt  of  his  costs 
under  sect  51.  In  the  cass  of  an  arbitration  on  a 
daim  under  sect.  68,  if  tbs  company  before  nominating, 
their  own  arbitrator  tender  a  sum  greater  than  the 
amount  awarded,  that  is  snffidsnt  to  deprive  the- 
daimant  of  costs  : 

rates  r.  Mayor  of  Blackburn,  29  L.  J.  447,  Ex.; 
2  L.  T.  Bep.  N.  S.  746. 
fyaneit  (^Berti/ord  with  him). — The  first  offer  was 
formally  made  under  the  Act,  and  that  only  is  to  bg 
regarded  now  ;  and  the  verdict  being  for  a  greater 
sura,  the  claimant  is  entitled  to  costs.  The  company 
bad  no  right  to  increase  their  offer  any  mors  than  tbs 
claimant  to  increase  hi*  claim.  The  original  offer  or 
claim  may  be  withdrawn,  and  a  fresh  one  substituted. 
As  soon  ss  ever  the  compsny  havs  given  notice  of  their 
intention  to  snmmon  a  jnry,  the  claimant  is  justified 
in  prepsring  for  the  inquiry  and  incurring  expenses,, 
which  it  would  be  unfair  to  deprive  him  of  by  an. 
offer  subsequently  made.  The  verdict  justifies  the 
clsimsnt's  going  on  after  the  first  offer.  Since  Senior 
V.  The  Metropolitan  Raibeay  Compang,  32  L.  J.  225, 
Ex.,  it  hss  always  been  the  practice  to  separate  the 
claims  for  structural  damage  and  loss  of  trade. 
After  sending  in  the  daim  the  company  have  th» 
entire  conduct  of  the  proceedings,  and  sect.  38  is  tb» 

promotcTs  of  the  undertaking  shall  not  have  made  satis- 
faction under  the  provisionB  of  this  or  the  Kpecial  Act  in- 
corporated therewuh,  and  If  the  compenaation  claimed  In 
mich  case  shall  exceed  the  sum  of  60t,  such  party  may 
have  the  same  settled  either  by  arbitration,  or  by  the 
verdict  of  a  jury  as  he  shall  think  lit;  and  If  such  party 
desire  to  have  the  some  settled  l>y  arbitration  it  shall  be 
la^rf ul  for  hUn  to  give  notioe  in  writing  to  the  promoters 
of  the  nndertaldog  of  such  his  desire,  stating  in  such 
notioe  the  nature  of  the  interest  in  such  lands 
in  respect  of  which  he  claims  compensation,  and  the 
amountofthecompensationsoclaimedthsreln;  and  unless 
the  promoters  of  the  undertaking  be  willing  to  pay  tha 
amount  of  compensation  so  claimed,  and  shall  enter  into 
a  written  agreement  for  that  pnrpoee  within  twenty'^ne 
days  after  the  receipt  of  any  such  notioe  from  any  party- 
so  entitled,  the  same  shall  be  settled  by  arbitration  In  tha 
manner  herein  provided;  or  if  the  party  so  entitled  aa 
aforesaid  deeire  to  have  such  question  of  compensatioiv 
settled  by  a  jury,  it  shall  lie  lawful  for  him  to  give  notkia 
In  writing  of  such  his  desire  to  the  promotera  of  the  un- 
dertaking stating  such  particulara  as  aforesaid,  and  unless 
the  promoters  of  the  undertaking  be  willing  to  pay  tha 
amount  of  compensation  so  claimed,  and  enter  mto  a 
written  sgreen.ent  for  that  pnrpoee,  tlisy  shall  within 
twenty.one  dsys  after  the  receipt  of  such  notioe  Issue  theip 
warrant  to  the  sberiH  to  summon  a  Jury  tor  settling  the 
same  in  the  manner  herein  provided,  uid  In  default  thereof 
they  shall  be  liable  to  pay  to  the  party  so  entitled  aa  afore- 
said the  amount  of  compensation  so  claimed  and  the  same 
may  be  recovered  by  him,  with  costs,  by  action  hi  any  ot 
the  Superior  Courts. 
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Q.  B.] 


Ueo.  e.  Cleworth. 


[QB. 


■onl;    aectiun  which   prescribes  the   coona  af   pro- 
ceeding. 

CocKBDBN,  C.J. — I  am  of  opinion  that  this  mle 
-onght  to  be  discharged.  I  most  confess  m;  ntter 
inability  to  reconcile  sect.  68  with  the  earlier  sec- 
tions of  the  statute  which  relate  to  the  mode  of 
ascertaining  compensation,  where  land  is  taken  by 
the  company.  When  the  legislator  drew  sect  68, 
and  framed  the  mode  of  proceeding  therein  pro- 
vided, he  had  not  present  to  his  mind  to  what  tha 
-enactments  in  the  prerious  sections  were  directed,  and 
that  they  related  to  a  different  set  of  facts.  It  is 
almost  impossible  to  apply  the  machinery  in  those 
sections  to  sect.  68 ;  and  I  therefore  take  my  stand 
on  the  antbority  of  the  pretiona  decisions.  The  Cotirt 
of  C.  P.  has  laid  down  a  rnle  which  is  not  an  inoon- 
"venient  one,  and  which  it  would  be  wise  to  abide  by. 
That  conrt  has  held  that  the  earlier  clauses  are  to  be 
oonsidered  as  incorporated  into  sect.  68,  and  conse- 
quently that  sect.  51  is  to  be  read  as  part  of  sect.  68, 
and  that  where  an  offer  has  been  made  previonsly  to 
giving  the  ten  days'  notice  of  trial,  the  coets  of  the 
inqoiry  shall  depend  on  whether  or  not  the  sont 
awarded  by  the  jnry  exceeds  the  offer  of  the  company. 
The  Conrt  of  C.  P.  thongbt  that  by  the  word  "  pre- 
Tiously  "  was  meant  a  reasonable  time,  at  least  ten 
•days  before  the  actual  inquiry,  and  I  cannot  say 
that  is  an  nnreasonsble  time.  By  sect  68  the  com- 
pany must,  within  twenty-one  days  after  notice  of  the 
«laim,  isaoe  their  warrant  to  the  sheriff  to  summon  a 
Jury,  and  tbey  are  not  bound  to  give  the  claimant 
notice  of  then:  baring  done  so.  Then  by  sect.  46  they 
are  to  give  tea  days'  notice  of  the  time  and  place  of 
the  inquiry  to  the  claimant.  As  that  is  the  first  time 
the  company  come  into  contact  with  the  claimant, 
that  gires  him  ten  days  to  consider  of  the  propriety  of 
«ecepting  the  company's  offer,  or  of  going  on  with  the 
inquiry.  Such  being  the  decision  of  the  Conrt  of  C.  P., 
I  cannot  say  that  it  is  wrong.  It  seems  to  me  that 
the  claimant  is  bound,  before  sending  in  his  claim,  to 
consider  the  real  amount  of  irjury  he  is  likely  to  sus- 
tain, and  ought  to  make  it  out  on  a  pure  consideration 
.of  all  the  circumstances.  Therefore  it  does  not  take 
Iiim  by  surprise  when  he  sees  the  offer  of  the  company, 
and  ha  ondit  to  be  able  to  make  up  bis  mind  npon  it 
•t  once.  With  regard  to  the  point  of  the  company 
being  bomnd  by  their  first  offer,  if  the  time  for 
firing  the  ten  days'  notice  of  trial  bad  not  elapsed, 
and  they  amend  their  offer  before  giving  that  notice, 
I  think  they  are  at  liberty  to  do  so.  As  I  said  before, 
I  am  unable  to  construe  the  Act,  and  I  therefore  take 
my  stand  on  the  decided  authorities. 

Blackbubn,  J. — I  am  of  the  same  opinion.  By 
•ect.  68  the  company  are,  within  twenty-one  days  from 
the  receipt  of  notice  of  the  daim,  to  issue  their  warrant 
to  the  sheriff  to  summon  a  jury  for  settling  the  question 
of  compensation  in  the  manner  therein  provided, 
referring  to  the  provisions  in  the  previous  part  of  the 
Aet  The  previous  sections  were  drawn  with  reference 
40  the  oases  where  the  land  was  meant  to  be  taken  by 
the  company.  Sect.  61  is  the  only  one  providing  bow 
the  costs  of  the  compensation  inquiry  are  to  be  borne; 
and  Sichardion  v.  SouA-Eatem  Railway  decides 
that  sect.  51  is  incorporated  in  sect  68.  Then  the 
-quasMon  arises,  previously  to  what  is  the  offer  on  the 
part  of  the  company  to  be  made  ?  The  only  section 
bearing  on  that  point  is  sect.  38.  Then  the  question 
is,  is  sect.  38  incorporated  into  sect  68  ?  Upon  that 
portion,  RailtUmt  v.  Torb,  Naeciutl*  and  Berwick 
Itaibaay  is  in  point,  and  there  the  majority  of  the 
Judges  decided  that  the  section  did  not  apply,  and  that 
the  company  were  not  bound  to  give  the  notice  under 
that  before  iasuing  their  warrant  to  the  aheriff.  Those 
anthoritiea  are  binding  on  us,  and  wa  must  hold  that 
Met.  51  is  incorporated  into  sect.  68,  and  that  sect  38 
is  not    Then,  to  what  are  we  to  say  the  offer  pre- 


viously made,  referred  to  in  sect.  51,  points?  Ufot 
that  the  case  of  The  MetnpoBtam  Stuimag  Comjf—f 
V.  Turniam  is  an  authority,  and  it  was  held  in  Ikst 
ease  that  the  offer  must  be  preriouly  giving  the 
ten  days'  notice  of  trial  under  sect.  46.  At  ta 
the  second  point,  I  think  that  when  the  con- 
pauy  have  made  an  offer  they  may  increase  it  fisgi 
time  to  time,  up  to  the  time  of  giving  the  toi  4>}s' 
notice  of  trial.  As  to  the  other  point  of  the  tevenace 
of  the  particulars  of  damage,  I  think  these  are  not 
separate  matters  of  inquiry,  but  only  separat*  iteau 
of  damage. 

Mellob,  J. — I  am  of  the  same  opinion.  Tbera 
are  two  ways  of  looking  at  this  question.  There  is  a 
disUnctiou  between  lands  taken  by  the  oompaay  aod  a 
proceeding  by  a  claimant  under  sect.  68,  ud  the 
mashinery  provided  in  the  two  cases  is  different  I  tbiak 
that  sect.  38  does  not  apply  to  this  case  ;  if  it  did,  ft 
would  practically  limit  the  twenty-one  days  given  by  siet 
68  to  eleven  days.  It  is  very  material  to  sea  what  aie 
the  lesitimate  costs  of  the  oompensatica  inqoiry.  Tlie 
company  are  to  issne  their  warrant  to  the  sheriff  to 
summon  a  jury,  and  he  is  obliged  to  appoint  a  eertaia 
time,  not  less  than  fourteen  days,  nor  more  tba 
twenty-one  days,  after  the  receipt  of  the  warrant,  sad 
forthwith  to  give  notice,  not  to  the  claimant  bnt  ta  the 
promoters,  and  they  ar«  then  to  pay  the  clain,  or  l» 
litigate  it;  and  by  sect  46  they  an  to  give  tea  daji' 
notice  of  trial  to  the  elaimsnt  That  being  so,  it 
seems  to  me  that  the  offer  on  the  part  of  the  ooai|Hay 
must  be  made  before  they  give  the  notiea  which  bnap 
them  into  direct  collision  with  the  claimant ;  that  it, 
the  ten  days'  notice  of  trial.  The  reasonable  eoa- 
strnction  was,  I  think,  given  by  the  Conrt  of  CL  P.  is 
The  Metropolitan  Railway  Compaay  r.  Ttniam, 
which  so  decided.  ___         Rule  diidur/ei. 

Thundag,  Jan.  SI. 

Reo.  v.  Clewobtu. 

Sunday  labour — 29  Car.  2  e.  7,  *.  1 — A  farmtr  wt 

intAw  U. 
By  Ihe  29  Car.  2,  e.  7,  *.  1,  it  it  enaelei that  "a* 
tradentan,  artificer,  wortman,  Icboimr,  or  eAtt 
perton  whatever"  thaU  do  or  exerdee  amy  merUt/ 
labovr,  butineu,  or  work  <{f  their  ordinary  eaSkf 
vpon  the  LordCt  day  or  any  part  thereof  (iwrb  ff 
neceuity  and  charily  only  excelled'),  ^  .■ 
Beld,  that  "  a  farmer"  is  not  witkim  the  operation  if 
this  ena^ment. 

This  was  a  rule  for  a  certiorari  to  bring  up  the  ns- 
viction  of  one  Peter  Cleworth  by  two  justices.  "O* 
conviction  stated,  "  For  on  the  19th  day  of  Jalj,  •> 
West  Leigh,  in  the  parish  of  Leigh,  in  the  eoasiy 
of  Lancaster,  being  the  Lord's  day,  Peter  Clewoftk 
being  a  fanner,  did  unlawfully  do  and  emwe 
certain  worldly  labour,  business  and  work  of  bis 
ordinary  calling  of  a  farmer  aforesaid,  by  then  tal 
there  haymaking  in  a  certain  field  in  West  Leigb  sftn- 
said,  not  being  a  work  of  necessity  or  charity,  cpotraiy 
to  the  form  of  the  statnte."  The  rule  was  moved  sfon 
the  ground  that  the  conviction  shows  upon  the  face  " 
it  that  the  justices  had  no  jurisdiction  to  oonviot  tie 
said  Peter  Cleworth,  who  is  therein  described  as  "a 
farmer,"  of  the  offence  stated. 

By  the  29  Car.  2,  c  7,  s.  8,  it  is  enacted  thst  "»• 
trsdesman,  artificer,  workman,  labourer,  or  other  ptc- 
aon  whatsoever,  ahajl  do  or  exercise  any  woridly  labao^ 
bnsiness,  or  work  of  their  ordinary  ealUng  upon  tW 
Lord's  day,  or  any  part  thereof  (works  of  neeeestj  ««« 
charity  only  excepted),"  &o. 

UelKsk,  Q.C.  and  Baylis  now  showed  cause.— Tbe 
only  question  is,  whether  a  farmer  who  works  on  h* 
own  farm  is  a  labourer  within  the  statute ;  and  wb^tei 
if  he  is  not  strictly  a  Ubourer,  he  does  not  ooun  in«" 
tbe  operation  of  the  words  "  or  other  peooa  whaue- 
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Bbo.  v.  PcrrrrMAiiGiif. 


[Q.  B. 


CTOTi"  It  is  clear  that  an  agrienltiiral  labonrer  u 
withit  the  Act,  for  at  tb«  tima  of  ita  passing  the;  were 
the  most  nameroua  class  of  Uboorers.  A  farmer  who 
works  is  the  same  as  a  labonrer,  except  that  instead  of 
working  for  wages  he  works  for  profit  [CocKBVRH, 
C.  J. — There  is  a  difficulty  in  saying  that,  according  to 
common  acceptation,  a  fanner  means  a  labourer.]  But 
he  certainly  comes  within  the  operation  of  the  words 
"  or  other  person  whatsoerer,"  for  althongh  those 
words  must  be  constmed  efiadan  generis  with  the 
words  preceding,  sneh  an  occupation  as  that  of  a 
farmer  most  have  been  intended  to  bare  been  ioelnded. 
Tbey  most  inclnde  any  person  who  has  an  ordinary 
manoal  calling.'  [Blacks  drk,  J. — A  clerk  who  makes 
op  his  books  apon  s  Sunday  woold  be  within  it ;  bat  it 
would  bo  bard  to  say,  that  if  a  merchant  did  so  be 
would  be.] 

FemuB  r.  Ri<Ser,  5  B.  &  C.  407,  Bayley,  J.'s 

judgment ; 
Hex  T.  WhUmish,  7  B.  &  C.  596. 
[Bi.AcuiDiiK,  J. — In  the  reign  of  Charles  II.,  the 
farmers  most  greatly  have  outnnmbered  the  other 
classes,  and  it  is  strange,  therefore,  if  the  LegisUtnre 
intended  to  hare  included  them,  itdionld  not  have  said 
so.]  It  Would  be  ■  atrange  state  of  things  if  the 
labonrer  should  he  liable,  and  the  farmer  who  employs 
liim  not  be  liable.  [Gboiotor,  J.— I  take  the  case 
of  a  man  sbaving  mother ;  the  one  who  shares  would 
b«  liable,  whilst  the  one  who  is  shared  would  not.] 
That  might  come  under  the  exception  of  a  ease  of 
necessity.  [Cockbukk,  C.  J. — Judging  from  what 
one  sees  all  around,  it  can  hardly  be  said  that  sbaTing 
is  ao  act  of  necessity  !] 

Seaifii  T.  Morgan,  4  W.  &  M.  870  ; 
SaitcUmtm  t.  Breach,  7  B.  &  C.  96, 
felled  upon  on  the  other  side,  turned  upon  a  different 
proTision  of  the  statute.  If  a  farmer  is  not  indnded 
he  might  go  into  town  and  sell  bis  com  on  a  Sunday, 
whilst  the  eomdealer  would  be  prohibited.  It  could 
nctt  be  intended  that  a  farmer  might  do  what  a  tnuies- 
maa  is  prohibited  from  doing.  [Cromptoic,  3. — The 
Leg^Iature  may  bare  thought  that  there  were  eases  in 
which,  though  not  coming  under  the  denomination  of 
"  neoeasity,"  might  yet  be  properly  exempt  from  the 
penalty.  Blackbusk,  J. — Laixe  classes  of  working 
people  must  bars  been  considered  as  exempt ;  such  as 
sailois,  who  are  certainly  labourers,  and  yet  who  could 
not  be  •xpectod  on  a  royage  to  cease  fma  navigating 
the  ship.] 

The  5aUn(or-(7«n«raf  (Sir  R.  P.  Collier)  snd  WeUbg 
in  support  of  the  rule. — The  Legislatnre  has  proceeded 
npou  a  descending  scale :  it  begins  with  a  tradesman 
—not  a  merchant,  then  arti6cer,  meaning  a  skilled 
workman,  then  a  workman,  and  then  comes  to  the 
lowest  degree,  namely,  a  labonrer,  who  is  supposed  to  be 
engaged  in  low  and  toilsome  work,  snd  it  would  be 
strange  indeed  if,  nnder  the  words  "  or  other  person 
whatsoerer,"  it  had  intended  to  jnmp  back  and  inclnde 
such  a  large  class  as  farmers.  If  a  fanner  is  to  be 
included,  all  kinds  must  be  so,  and  then  it  would 
include  the  private  gentleman  who  occupies  his  own 
land.  Th*  popular  notion  of  a  farmer  is  that  of  one 
who  superintends  farming  operations : 

Peate  r.  Dicker,  Cro.  M.  &  R.  428. 

rrh^  were  stopped  by  the  Court.) 

CocKBUKN,  C.J. — I  am  aatisfied  that  this  conviction 
cannot  be  supported.  I  think  that  the  peraoss  who 
are  within  the  ensetment  may  be  divided  into  two 
classes — the  employers  and  the  employed.  The  only 
persons  nnder  the  first  head  are  "  tradesmen,"  and 
tmder  the  second  tbey  are  "  artificers,  workmen,  and 
labourers."  Then  comes  a  general  expression  of  "  or 
other  person  whatsoever."  But  according  to  the  general 
construction  of  statutes,  where  general  words  follow 
particular  ones  they  are  to  be  construed  yutdem  generis 
with  the  particular  ones  which  have  preceded  them, 


and  are  to  be  held  to  be  of  the  same  natnre.  Now, 
assuming  for  the  present  purpose  what  it  is  nnneces- 
sary  to  decide — that  the  term  "  labourer  "  includes  aa 
agricultural  labourer — it  is  plain  that  the  tenn 
"tradesman"  does  not  reasonably  inclnde  a  farmer. 
We  are,  then,  to  construe  the  words  only  as  referring 
to  employers  and  employed.  There  being  these  two 
descriptions,  I  cannot  say  that  "  a  farmer"  is  ejmdev^ 
generis  with  "  tradesman."  The  case  may  be  open  to- 
the  inconvenience  of  an  agricultural  labourer  bein^ 
liable  to  punishment  for  labouring,  whilst  the  farmer 
who  employs  him  or  takes  part  is  not  subject  to  any 
penalty.  I  feel  the  force  of  this,  but  as  the  Legislature 
has  not  provided  for  it,  we  must  not  extend  the  opera- 
tion of  the  statute. 

Crompton,  J.— I  cannot  look  upon  this  person,  wh»- 
is  described  as  "  a  fsrmer,"  as  coming  irithin  the  Act. 
A  labourer  means  one  who  labours  for  another,  and  it 
ia  therefore  too  much  to  say  that  »  farmer  is 
a  labourer.  The  statnte  no  doubt  pressss  mora 
strongly  against  the  labooring  classes  than  th» 
upper  classes,  as  where  a  gentleman  sells  his  hor8» 
upon  a  Sunday,  in  which  case  he  would  not  bo 
liable,  though  a  horsedealer  would  be.  However,  it  i» 
not  s  legitimate  argument  that  hardahips  exist ;  ths 
reel  question  is,  whether  "  s  farmer  "  is  ejusdem  generis 
with  what  goes  before.  It  la  quite  dear  he  is  not  s». 
with  respect  to  "  a  tradesman,"  and  be  cannot  be  with 
respect  to  "  a  labourer."  The  ground  of  my  opinion' 
ia,  that  "  a  farmer  "  ia  not  ejusdem  generis  with  any  of 
the  other  persons  named,  and  I  think  there  may  be  very- 
good  reasons  why  the  Legislatnrs  intended  not  to  iuclad» 
him. 

Blackbvrv,  J.^I  am  of  the  same  opinion.  Whether 
or  not  the  term  "  labonrer  "  applies  to  an  agricultural 
labourer  is  not  material  in  this  case,  for  it  is  quite  dear 
that  it  does  not  apply  to  a  farmer.  Then  with  refe- 
rence to  the  other  descriptions  of  persons  named  in  th» 
section;  I  think  he  is  not  within  any  one  of  them. 
Does  he  come  then  within  the  words  "  or  other  persoi> 
whatsoever?  "  I  think  he  does  not,  and  that  it  was  not 
the  intention  of  the  Legislature  that  farmers,  who 
were  a  very  numerous  clsas  at  the  time  the  Act  passed^ 
should  be  indnded. 

MsLLOR,  J. — If  this  was  a  question  of  whether  or 
not  the  Act  applies  to  an  agricultural  labourer,  I  should 
like  to  have  it  further  argued,  for  I  am  by  no  mean» 
satisfied.  But  it  b  quite  clear  that  a  fanner,  who- 
is  on«  of  a  well-known  class,  is  not  indnded. 

Kuieab»bile. 

Attorney  for  the  pitweontor,  ifslue,  for  Marsh,  of 
Leigh.  _^^ 

Bbo.  o.PisTTrrMAKOisf. 
Justice— Interest—  Walah  committte-Borough  fnni 

^Conviction. 
A  borough  magistrate  of  a  town  wh«A  has  a  immie^ 
corporation,  of  the  mUA  committee  of  which  he  ir 
a  member,  is  not  Iherebg  tUsquoKJied/ron  adjadi- 
eating  upon  an  information  instituted  with  the  saneliom 
of  such  watch  committee,  eren  though  the  fine  m- 
postd  in  the  case  goes  into  the  borough  find. 
In  this  case  the  deft,  had  been  convicted  by  tw» 
justices  of  Liverpool  of  the  offence  of  suffering  pros- 
titutes to  assemble  on  his  premises,  and  he  was  fined 
201.     It  appeared  that  one  of  the  two  convicting  magis- 
trates, a  Mr.  Rathbone,  was  a  member  of  the  watcb 
committee  of  the  town  council,  snd  that  information, 
was  laid  by  one  of  the  police  inspectors  in  pnrsuanco 
of  instructions  which  he  snd  the  other  members  of  th» 
police  had  recdved  from  the  watch  committee,  to  se» 
that  the  pnblio-honses  in   the  borough  are  properly 
kept;  dirSbting  slso,  that  informations  of  this  descrip- 
tion  should  be  submitted   to  the  law  derk  for  hi*. 
opinion. 
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RkV.   S.   CoSOBBVB  AHD  ASOTBBB  tr.   OVERSEEBS  OF  XoWliSIIlP  OF  UPTOST. 

[Q.  B. 

E.  Jama,  Q.C.  {Temple  with  liim)  now  Applied  for 
«  rale  for  a  certiorari  to  remove  the  conviction  into 
t'lis  coort,  with  the  riew  to  its  beini;  qnaahed,  on  tbe 
jjronnd  that  one  of  the  justices  (Mr.  Ratlibone)  was 
interested,  inasmuch  as  be  was  a  member  of  tbe 
watch  committee,  and  interested  also  in  the  borough 
fund,  into  which  the  fine  was  paid.  [Cockbuux, 
C  J. — The  watch  oommittee  are  a  part  of  the 
general  goreming  body  of  the  town,  and  they 
give  the  police  authorities  general  powers  upon  the 
subject,  with  directions  to  lay  the  cases  before  the  law 
derk.  Blackbdrh,  J. — I  don't  see  how  that  can 
render  every  member  of  the  watch  committee  dis- 
qualified. Cbomfion,  J. — If  a  magistrate  took  an 
interest  in  discovering  a  murder  and  set  the  police  in 
motion,  would  be  be,  therefore,  disqualified  from  deal- 
ing with  the  charge?]  Then  the  magistrate  was 
interested  in  the  fine,  as  it  went  into  the  boroufih  fund. 
£Blackburii,  J. — If  this  be  a  disqualiHcation,  the 
borongh  magistrates  would  be  di«]aalitied  in  all  cases 
where  a  fine  is  imposed  which  goes  into  the  borough 
fund.] 

CocKBUBX,  C.  J. — ^Tbis  is  not  such  an  interest  as 
disqualifies ;  it  is  much  too  remote.      BuU  refused. 

Saturday,  Jan,  23. 
1^  Rev.  R.  Conobevk  and  anotheb  (apps.)  t;. 

The  Overseeb!)  of  the  Towxship  of  Uptos. 
Poor-rate — Houte*  of  chaplain  and  medical  tuperin- 
tendenl  o/a  counti/  lunatic  asylum — 17  ^  Itt   ViaL 
c.  97,  u.  35,  55. 
The  chaplain  to  a  counlj/  lunatic  asi/lum  is  not  re- 
,gpdred  bg  lav  to  reside  upon  the  premiiee ;  there- 
fore where  such  chaplain  did  iit  fad  reside  within 
the  precincts  of  such  asylum,  pursuant  to  the  requi- 
sition of  lAe  committee  of  visitors,  in  a  house  pro- 
vided Jbr  him  for  the  purpose : 
Beid,  that  such  house  is  not  privileged  to  ie  rated  at 
the  lower  scale  provided  by  sect.  35  <^the  LimUic 
Asghuns  Act  1853  (17  #  18  Vict.  c.  97). 
The  medical  superintendent  ofacounli/  lunatic  asylum 
is  required  by  law  to  reside  in  tlie  asylum;  there- 
fore, where  he  resided  in  a  house  built  for  him  by 
such  committee  within  the  precincts  of  the  asylum: 
Beld,  that  such  house  is  privileged  to  be  rated  at  tlte 
tower  seats  provided  by  the  above-mentioned  sec- 
tion. 

This  was  a  case  stated  under  sect.  11  of  tbe  12  & 
13  Viet.  0.  45,  upon  an  appeal  against  a  poor-rate  for 
the  parish  of  Upton  in  the  county  of  Chester. 

The  rate  in  qnestion  assessed  the  Rev.  Ralph  Con- 
greve  to  the  sum  of  15s.  for  a  house,  building  and 
gardens,  of  which  he  was  tbe  occupier,  and  the  trustees 
of  the  Chester  County  Lunatic  Asylum  were  owners  of 
the  gross  estimated  annual  value  of  34i  per  acre,  and  it 
assessed  Ur.  Brnshfield  (the  other  app.)  also  to  the 
«am  of  ISs.  for  •  house  and  garden  of  the  same  gross 
estimated  annual  Talae  per  acre,  oocnpied  and  owned 
in  like  manner.  Tbe  case  stated  that  the  Chester 
Connty  Lunatic  Asylum  is  situate  in  the  resps.' 
township;  that  it  was  built  befoie  the  passing 
of  the  Lunatic  Asylums  Act  1853  (16  &  17  Vict, 
e.  97),  under  tbe  statutes  then  in  force,  upon  a  site 
purchased  for  the  purpose,  containing  about  18  acres; 
that  the  visitors  have  since  from  time  to  time  pnr- 
diased  other  adjacent  land,  the  whole  area  possessed 
by  them  now  consisting  of  about  56  acres;  that 
the  buildings  coloured  brown  in  the  plan  accom- 
panying the  case  are,  except  a  small  portion  of  the 
female  department  and  a  very  small  part  of  the 
laundry,  situate  on  the  land  orij^inally  purchased; 
that  the  red  lines  indicate  walls,  those  round  tbe  oot- 
nde  of  the  buildings  coloured  brown  in  the  plan  are 
about  7^  feet  high,  except  that  with  the  black  marks 
.across  it  in  froot  of  the  asylum,  which  is  only  2  feet 


7  inches  high ;  that  recently,  owing  to  ineraaard  ae- 
eommodatiou     being     required,    a    large     additieoal 
building  has  been  elected  for   male  patients  outside 
the  befare-mentioned   walls,  also  a  chapel ;  that  one 
of  the  purchases  recently  made  as  before  stated  was 
a   piece  of  land  purchased   in    tbe  year  1859,  en  a 
portion    of    which,    at    the    extrem*    nortli-eastem 
boundary    of   the    asylum    land,  a  hoase    has  been 
erected    for    the  residence  of    tbe    chaplain    of  the 
asylum,  and  an  acre  or  upwards  of  land  (including  the 
site   of  the  house  and  ontbnildings)  has  been  appio- 
priated  and  fenced  oif  as  garden  groand  to  tbe  said 
house.     The  app.,    Ralph   Congreve,    has    fat  mssy 
years  been,  and  now  is,  tbe  chaplain  of  tbe  asytBOi 
and  resides  in  and  has  the  exclusive  oocapaiion  of  the 
said  house,  garden  and  premises,  which  are  entirely 
detached  from  the  asylum  buildings,  and  are  at  a  i£»- 
tauce   of    200  yards    therefrom.    That  the  house  a 
a  good  well-arranged  modem  residence,  and  oontuns  a 
study,  a  dining  room,  and  a  drawing-room,  kitchea, 
fire  bedrooms,  cellar,  and  tbe  osnal  domestic  offises; 
nearly  adjoining  are  a  stable  for  two  horses,  a  ooach- 
house,  and  a  wooden  shed  used  as  a  shippon ;  that  a 
small  portion  of  the  garden  ground  is  used  as  a  flower- 
garden,  and  the  remainder,  being  the  prindpal  portioB, 
as  a  kitchen-garden,  the  fruit  and  vegetables  produced 
by  which  ace  consumed  by  tbe  app.  Ralph  Congrers 
and  his  household.    That  the  chaplain  is  not  reqaired 
by  any  Act  of  Parliament  to  be  resident  at  tbe  a^ion, 
and  until  tbe  said  house  was  provided  for  luin  he 
resided  at  a  considerable  distance  from  tb«  asylnm,  oat 
of  the  reaps.'  township  t  that  he  is  now  required  by 
tbe  committee  of  the  visitors  of  the  asylum  to  reside  in 
such  house,  and  he  is  not  permitted  by  them  to  ItoU 
any  other  cure ;  that  he  devotes  tbe  whole  of  bis  time 
and  attention  to  the  office  of  chaplain ;  that  be  pats 
no  rent  for  his  residence,  but  his  occupation  thereof 
forms  part  of  the  emoluments  of  bis  office,  tbepropct^- 
tax,  inhabited  house  duty  and  tithe  ommutation  rent- 
charge  are  assessed  thereon,  and  are  paid  in  respect 
thereof  by  the  committee  of  visitors  of  the  asylum; 
that  at  the  time  of  the  pnrchase  the  said  land  wu 
Talued  and  assessed  ts  the  relief  of  the  poor  of  tlw 
resps.'  township  at  the  gross  estimated  annual  value  of 
2t  10s.  per  annum.    That  the  said  visitors  in  the  yetf 
1855, built  upon  a  portion  of  tiieten  acres  oflandbeforv 
mentioned  (being  the  land  purchased  when  the  asylsn 
was  first   erected)  another  house  and  premises  for  tin 
resident  medical  superintendent  of  the  asylnm,  swt 
appropriated  thereto  (including  ths  sale  of  the  houe 
and  outbuildings)  about  three-quarters  of  an  acre  of 
land  for  garden  ground.  That  the  app.  Thomas  Nandsll 
Brush&eld  is  the  present  resident  medical  superintan- 
dent,  and  resides  in  and  has  the  exclusive  occapation 
of  the   last-mentioned  house,   garden    and  piemis's, 
which  are  entirely  detached,  as  shown  on  the  plsn,  asd 
are  divided  from  tbe  asylum  buiUings  by  one  of  the 
walls  oolonred  red  on  the  plan,  and  are  fenced  on  •II 
other  sides  by  an  omameutal  hedge,  &e.    That  tbe 
house  contains  kitchen,  scullery,  laundcy  and  cellar  oa 
the  basement,  a  library,  a  dining-room  and  a  dra»u>g- 
room  on  the  first  floor,  four  bedrooms    and  dcessuf;- 
room  on  the  second  floor,  and  two  servants'  bedrooms  sad 
two  storerooms  in  the  attics  besides  tbe  usual  domestv 
offices;  that  it  is  a  good,  well-arranged  modem  re- 
sidence ;  that  u  small  portion  of  tbe  garden  gronoil  » 
used  as  a  flower-garden,  and  tbe    remainder  ai  a 
kitchen-garden,  tbe  fruit  and  vegeUbles  prodocedoy 
which  are  consumed  by  the  app.  T.  N.  Brushfield  snd  W 
household.    That  by  sect.  55  of  the  Lunatic  A»;  »» 
Act  1853,  it  ia  provided  that  the  medical  officer  sbsll" 
resident  in  the  asylum ;  that,  in  1851,  wben  the  sPT-t 
who  had  previously  been  assistant  medical  officer,  was 
appointed  superintendent,  it   was  arranged  that  a  re- 
aidence  should   be  provided  for  him  at  the  asylar* ; 
that  until  the  erection  of  tbe  hooaa  whidi  ho  »•' 
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Q.  B.]        Bkv.  B.  Co^iuuevs  a2id  anothkk  v.  Oveksbkhs  op  Township  of  Uptok. 

[Q.  B. 

«oeapiet  ha  ooatinued  to  occup/  th«  two  roomii  in  the 
'Mock  of  baildings  eoloared  brown  on  tha  plun,  wiiich 
ha  bad  occapied  whil>t  auistant  medicil  officer,  and 
which  are  now  occapied  bj  the  prenent  «uist«nt 
medical  officer ;  that  there  is  another  room  on  the 
groan  J 'floor  of  the  same  building  which  is  called  the 
■orger;,  but  which  is  need  as  an  office,  but  the  said 
app.  discharges  a  portion  of  liis  official  duties  in  the 
library  of  bis  boose,  which  in  all  other  respects  he  uses 
as  a  prifate  residence  only.  That  at  the  time  of  the 
{lardiase  of  the  land  now  appropriated  to  the  super- 
aotandent's  residence,  the  same  wiis  valued  and  as- 
•essed  to  the  relief  of  the  poor  of  the  reaps.'  town- 
•hip  at  the  (^ross  estimated  annual  value  of  il.  an 
acre.  Thai  the  app.  T.  N.  Bnuhfield  devotes  the  whole 
of  his  time  and  attention  to  his  office  of  medical 
anperintendent ;  he  pays  no  rent  for  his  residence,  but 
his  occupation  thereof  forms  pan  of  the  emoluments 
Of  his  office ;  that  the  property -tax,  inhabited  house 
duty  and  tithe  oommutation  reutcharge  are  assessed 
thareoo,  and  are  paid  in  respect  thereof  to  the  com- 
mittea  of  visitors  of  the  asylum.  The  apps.  contend 
thnt  the  lands  which  are  the  sites  of  the  said  residences 
and  gardens  respectively,  with  the  baildings  erected 
theraon,  and  so  occupied  by  them,  are  not,  according  to 
<ha  35th  section  of  the  said  Lunatic  Asylums  Act 
1853,  liable  to  ba  assessed  at  a  higher  value  than  the 
walos  or  rent  at  which  such  lands  were  respectively 
aneaaed  at  the  time  of  such  purchase  as  aforesaid, 
vis.,  at  the  sum  of  31.  10m.  in  respect  of  the  land  the 
ale  of  the  said  bouse  and  premises  occapied  by  the 
•aid  Ralph  Coograve,  and  in  respect  of  the  sum  of 
al.  15*.  in  respect  of  the  land  the  site  of  the  said 
house  and  premises  occapied  by  the  said  T.  N. 
Bmsli&eld.  The  rasps,  contend  that  the  occapatioo 
hj  the  said  apps.  respectively  of  the  said  houses, 
lEwdena  and  premises  is  a  beneficial  ai^d  exclusive 
ooaopatioa  by  them  respectively  rendering  them  liable 
to  ba  assessed  to  the  rate  for  the  relief  of  the  poor  in 
laapeet  thereof,  and  that  the  said  hoasa  and  buildings 
are  not  such  "  additional  buildings "  as  coma  within 
the  ezcepUon  contained  in  the  35th  section  of  the 
aaid  Lnnaiio  Asylums  Act  1853 ;  and  the  reaps, 
fiirther  cootend,  that  if  the  said  hoases  aad  premises 
or  either  of  them  are  used  fur  the  purposes  of  the 
asylum,  the  same  are  not  wholly  and  exclusively  so 
oaad,  and  therefore  the  laid  apps.  are  respectively 
liable  to  ba  rated  in  respect  of  their  respective  accupa- 
tions  so  far  as  such  occupations  respectively  exceed  the 
aooommodation  necessary  for  the  performance  of  the 
official  duties  of  tbe  said  apps.  respectively. 

Tha  qoestbn  for  the  opinion  of  the  court  is,  whether 
tha  laods  and  houses  occupied  by  the  apps.,  or  either  of 
(ham,  ought  or  ought  not  to  ba  rated  only  at  the  value 
or  rent  at  which  tha  same  lands  ware  assessed  at  the 
tioM  of  the  purchase  or  acquisition  of  such  lands 
xaapectivcly  under  the  provisions  of  any  Act  of  Partia- 
Banl  relating  to  pnblio  lunatio  asylums,  and  if  not, 
than  at  what  amount  the  aame  or  either  of  them 
should  be  rated  ?  &c. 

By  sect.  35  of  tbe  Lonatic  Asylnnu  Act  1853  (16 
&  17  Vict.  c.  97),  it  is  enacted  that  '■  no  lands  or 
bnildiogs  already,  or  to  ba  hereafter  purchased  or 
acqoirad  under  tbe  provisions  of  any  former  Act,  or 
thia  Act,  for  the  purposes  of  any  asylum  (with  or  with- 
out any  additional  building  erected  or  to  be  erected 
theraon),  ahall,  while  used  for  such  purposes,  be 
assecaed  to  any  county,  parochial,  or  other  local  rates, 
at  a  higher  valaa,  or  mora  improved  reut,  than  the 
^oa  or  rent  at  which  the  same  were  assessed  at  tha 
tina  of  such  purpose  or  acquisition." 

W*Ubi/  (^WltUgrt  with  him)  appeared  for  tha  rasps., 
and  contended  that  the  rating  ai  the  higher  value  was 
corraot,  first,  with  reference  to  the  chaplain,  because, 
as  ha  was  not  required  by.  law  to  reside  upon  the 
pramiaes,  tha  hooae  aud  premises  provided  for  him  were 


not  provided  for  the  purposes  of  the  asylum  withm  the 
meaning  of  the  statute ;  and  secondly,  with  reference 
to  the  bouse  and  premise*  provided  for  the  medical 
sapeiintendent,  although  by  law  ba  is  required,  by  the 
55th  section,  to  reside  in  tbe  asylum,  jet,  as  bis  house 
was  distinct  from  the  main  buUding,  it  is  rateable,  or, 
at  all  events,  it  is  rateable  as  being  in  excess  of  what 
is  required  for  his  accommodation  : 

GamUtr  v.  Lgd/ord,  3  Ell.  &  B.  346. 

HtUM,  Q.C.  (fitaoa»  with  him)  appeared  for  the 
apps.,  and  argued  that  the  houses  and  premises  pro- 
vided for  both  chaplain  and  medical  superintendent 
were  within  the  meaning  of  sect.  35,  and  that  with 
reference  to  neither  was  the  accommodation  greater 
than  was  proper  for  parsons  in  their  station  of  Ufa : 
Reg.  V.  Sitwart,  8  EU.  &  Bl.  360. 

Wtiiby  in  reply. 

Blackbubs,  J.  (a)— I  think  that  in  this  case  we 
must  give  our  judgment  in  favour  of  tha  rata  as  regard* 
the  chaplain,  but  that  in  tha  case  of  tha  medical 
superintendent  the  rata  must  ba  that  only  upon  tbe 
value  of  the  land  at  the  time  it  was  purchased.  Tha 
ease  turns  upon  the  cuustrnction  to  be  put  apon  the 
35th  section,  which  says,  that  "  no  lands  or  buddings 
already  or  to  be  hereafter  purobaaad  or  acquired  under 
the  provisions  of  any  former  Act,  or  this  Act,  for  the 
purposes  of  any  asylum  (with  or  without  any  additional 
building  erected  or  to  be  erected  thereon),  ahall,  while 
used  for  sueh  purposes,  be  assessed  to  any  county, 
parx>ckial,  or  other  local  rates,  at  a  higher  value  or  more 
improved  rent  than  the  value  or  rent  at  which  the  same 
were  assessed  at  the  time  of  such  purchase  or  acquisition." 
If  lands  are  purchased  for  the  purpose  maotioned,  it 
matters  not  who  are  tha  occupiers,  a*  they  are  to  be 
rated  at  tbe  old  value.  Now  tbe  lands  here  were  pur- 
chased for  the  asylum,  and  it  is  a  queation  whether 
they  are  used  for  the  purposes  of  the  asylum?  I  think 
that  tbe  gentlemen  who  have  the  maiugemeat  of  the 
asylum  have  done  very  right  iu  having  a  chaptaia 
upon  the  spot,  and  that  it  is  not  a  misapplication  of  the 
funds  to  provide  a  bouse  for  him.  But  then  I  cannot 
think  that  it  is  used  for  the  (>urposes  of  tha  asylum 
within  the  meaning  of  the  section.  It  i*  certainly  for 
the  convenience  of  the  parties,  but  i*  not  within  the 
words  of  the  Act.  X  think,  tUerefora,  that  the  parish 
officers  are  right  in  saying  that  the  house  and  premises 
of  the  chaplain  wen  not  used  within  the  meaning  of 
the  section.  But  when  we  coma  to  the  case  of  the 
medical  superintendent,  then  is  a  difficulty  in  coming 
to  the  aame  conclnsioa,  for  it  is  expressly  enacted  that 
he  "  shall  be  reudent  in  such  asylum."  Mr.  Welsby 
argued  that  the  residence  must  be  within  the  buihling 
of  the  asylum  or  its  curtilage,  but  I  do  not  think  that 
that  is  the  meaning  of  the  section  ;  I  think  it  means 
within  the  precincts  of  the  asylum.  It  is  not  neces- 
sary to  go  into  the  question  of  whether  or  not  hi*  pn- 
mises  really  adjoin  tbe  asylum,  as  in  no  sense  of  the 
word  oan  they  ba  said  not  to  ba  within  tha  pradncts 
of  the  asylum.  Then,  as  he  oocupies  tbe  premues  for 
tbe  purposes  of  hi*  office,  that  is  sufficient.  I  quite  agree 
with  Mr.  Welsby  that  if  the  committee  gave  tbe 
medical  suparintaudent  a  rasidaoca  at  a  distaooe 
from  tbe  asylum  it  would  not  be  exempt  from 
the  higher  rating,  but  that  is  not  so  here,  and 
I  agree  with  the  Portsmouth  case  (£.  v.  Sle»- 
arf),  that  the  residence  must  be  such  as  is  proper 
for  such  a  person.  Here  there  is  a  comfortable 
residence  for  a  gentleman  and  bis  family,  with  a 
kitchen-garden  and  a  flower-garden ;  but  it  is  only 
such  a  residence  as  would  ba  reasonable  for  a  gentle- 
man of  atatiou  and  ednoatioa  with  hi*  wife  and 
family.  A*  h*  therefore  uses  thu  residence  for  tbe 
purpose*  of  the  aiylum,  it  must  be  rated  aocordiog  to 

(a)  Cockbum,  C.  J.  and  Crompton,  J.  ware  engaged  iu 
tbe  Court  (or  Grown  Oases  Beaerved. 
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Q.  I!.] 


Ueu.  r.  Cousins. 


[Q.B. 


tilt)  old  Taloe.    As  to  the  cbaplun's  premisei,  the;  will 
be  rated  at  the  improved  Talue. 

Mkllor,  J. — I  am  eniireljr  of  tb«  same  opinion. 
Upon  a  fair  constraction  of  the  Act  I  think  that,  as 
regards  the  medical  superintendent,  he  should  have 
such  accommodation  as  is  reasonable  iritb  respect  to 
such  an  asylum.  Now,  bis  premises  are  clearlj  within 
the  grounds  of  the  asylum,  and  I  think  be  is  entitled 
to  be  rated  at  the  old  rate  only.  With  reference  to 
the  chaplain  that  is  a  different  easo.  No  doubt  he 
lues  it  for  the  purposes  of  the  asylum,  and  it  was  very 
riglit  in  the  committee  to  proride  it ;  bnt  when  we  look 
at  the  terms  of  the  Act,  it  is  not  to  be  such  a  house 
merely  as  would  be  convenient,  but  such  as  is  required 
by  the  statute  itself  for  the  purposes  of  the  asylum. 
Now  there  is  nothing  in  the  statute  which  requires  the 
chaplain  to  reside  in  the  asylum,  mad  therefore  the 
bouse  is  not  a  building  acquired  for  the  purposes  of  the 
Act  within  the  meaning  of  the  section. 

Sale  to  ttatul  at  rtgardt  the  prtmitet  oecapled  by 
the  chaplain,  but  to  be  reduced  at  regards 
thote  occupied  by  the  medical  luperinlenderU. 

Seo.  v.  Cousims. 

Poor-law — App/aintmenl  under  the  43  Eltz.  e.  2,  s.  I, 

of  one  overteer — Extra-paroehicd  place— 20  Vict. 

e.  19,  tt.  I  and  2. 

By  the  43  Eliz.  c.  3,  i.  I,  which  direett  the  appotnt- 

•Mut  of  overseers  of  the  poor,  it  it  enacted  thai 

"four,  three,    or     too    substantial    houteliolders 

litre  as  shall  be  thought  meet,    ....    shall  be 

eaUed  overseers  of  the  poor  of  the  same  parish :" 

Meld,  that  an  appoiMment  of  only  one  overteer  for  a 

parith  it  bad. 
By  the  20  Vicl.  e.  19,  *.  I,.esery  place  entered 
teparalefy  in  the  report  of  the  Begittrar-General 
on  the  last  census,  which  now  is,  or  is  reputed  to 
be,  extra-parochial,  and  wherein  no  rate  is  levied 
for  the  relief  of  the  poor,  shall,  for  all  the  purposes 
of  the  assessment  to  the  poor-rate,  the  relief  of  the 
poor  .  ...  be  deemed  aparish  for  such  purposes : 
Ileld,  that  such  report  of  the  JUfistrar-General  is  not 
conalusive  of  a  place  being  reputed  to  be  extrm- 
paroehial. 

This  was  a  mle  to  quash  an  order  of  justices  ap- 
pointing Mr.  Cousins  overseer  for  the  parish  of  Upper 
Eldon. 

It  appeared  that  the  place  called  Upper  Eldon  was 
entered  separately  in  the  report  of  the  Begistrar-General 
in  the  last  censns  as  a  place  reputed  to  be  extra- 
parocbial,  and  wherein  no  rate  is  levied  for  the  relief  of 
the  poor,  and  by  an  order  of  the  Poor  Law  Commis- 
■ioners  such  place  was  added  as  a  parish  to  the  Stock- 
bridgeUnion,  Hampshire,  and  Mr.  Cousins  was  appointed 
•overseer  of  the  poorforsuch  extra- parochial  place.  Itwas 
stated  upon  affidavits  that  the  said  place  comprised  one 
farm  occupied  by  the  said  Mr.  Cousins,  who  was  the 
only  householder  theie,  there  being  in  all  only  thirteen 
inhabitants  ;  that  the  place  had  always  been  a  rectory, 
and  was  considered  to  be  a  parish,  though  it  never  had 
any  poor  nor  a  poor-rate,  and  the  church  was  in  mins; 
and  that  in  the  King's  books  it  was  called  a  rectory  and 
Valued  at  2A 

By  sect  1  of  Vict  30,  e.  19,  it  is  enacted  that, 
"  after  the  31st  Dec  1857,  every  place  entered 
separately  in  the  report  of  the  Begistrar-Oeneral  in  the 
last  censns,  which  now  is  or  is  reputed  to  be  extra- 
parochial,  and  wherein  no  rate  is  levied  for  the  relief 
of  the  poor,  shall  for  all  the  purposes  of  the  assessment 
to  the  poor-rate,  the  relief  of  the  poor  ...  be 
deemed  a  parish  for  such  purposes,  and  shall  be  desig- 
nated by  the  name  which  is  assigned  to  it  in  such 
report;  and  the  justices  of  thepesce  having  jurisdic- 
tion over  such  place,  or  over  the  greater  part  thereof, 
ahall  appoint  overseers  of  the  poor  therein;"  and  by 


sect.  2  it  is  enacted,  "  if  in  any  extra-parochisi  plus 
it  shall  appear  to  the  justices  that  two  oieneen  cunt 
conveniently  be  appointed  from  the  inhabited  1hii» 
holders  thereof  or  are  not  required  for  saeh  jita, 
such  justices  may  appoint  one  only,  and  if  it  tbl 
appear  to  them  that  there  is  no  such  houseiuUff 
liable  or  fit  to  be  appointed,  they  shall  appoiit  urns 
inhabitant  householder  of  an  adjoining  parish  viUisj 
to  serve  to  be  such  overseer,"  &c 

By  the  43  Eliz.  c  2,  s.  1,  it  is  enacted  "  thit  Ihi 
churchwardens  of  every  parish,  and  four,  three, « tn 
substantial  householders  there  as  shall  be  timjh 
meet  .  .  .  shall  be  called  overseer*  of  the  pnc  d 
the  same  parish,"  &c 

BuUar  now  showed  cause,  and  contended,  bt, 
that  the  report  of  the  Begistrar-General  was  coecli. 
sive  as  to  this  place  being  extra-parochial,  snil  Uut 
therefore  the  appointment  of  one  overseer  was  %toi  m 
provided  for  by  sect.  2  of  the  20  Vict,  c  19.  Sectad^ 
that  if  this  were  not  an  extra-parochial  plact,  still  is 
appointment  of  one  overseer  would  not  be  bid,  tie 
sutute  of  the  43  Eliz.  c.  2,  being  only  diiwtaq 
upon  the  subject : 

Mytlon  V.  ChurAwardens  of  Thon^mrj,  U  L 
J.  109,  M.  C. ;  2  L.T.  Bep.  N.  S.  12; 

R.  V.  Morris,  4  T.  B.  550  ; 

It.  V.  SpamnOf2  Stra.  1123 ; 

Staple-inn  v.  The  Bolbom  ^atoa,  8  L  T.  It}. 
N.S.464. 
He  also  referred  to  the  13  &  14  Viet,  c  81,  t,  t, 
which  enacts,  "  that  in  all  Acts  word*  importiig  li» 
mascaline  gender  shall  be  deemed  and  taken  to  isiM 
female*,  and  the  singular  to  inelade  the  plunl,''  kc 
Poutdtn  appeared  for  the  jnstioe*. 
Gijfard,  in  support  of  the  mk,  ugui  that  Iks 
report  of  the  Begistrar-General  is  not  e*DdaBV*Ml» 
a  place  being  extra- parochial,  and  that  in  tbsfMMt 
case  it  auffioiently  appears  that  the  placa  oaOsd  Off 
£ldon  was  a  parish,  and  that  therefor*  tb*  affiil^ 
ment  of  one  overseer  only  is  bad :  (£es  v.  Cl)^ 
2  East,  168.)    And  that  the  1»  &  14  Viett.  M> 
a.  4,  doe*  not  apply. 

Blackbors,  J.  (a) — I  think  that  w*  nmt  sty  tW 
this  appmntment  of  overseer  i*  bad  and  Bad  tt 
quashed.  The  question  is,  doe*  this  place  cobm  irtkk 
the  20  Vict,  as  being  such  a  place  referrsd  ts  iatk 
2od  section  as  may  hare  only  one  ovetieer  appust^f 
Upon  that  point  the  1st  seetion  aajs  that,  "•MJT 
place  entered  separately  in  the  report  of  the  Bijijhl'' 
Genersl  on  the  last  census,  which  now  is  er  is  ttft^ 
to  be  extra-paiochial,  and  wherein  no  nte  ii  linl 
for  the  relief  of  the  poor,  ahall  for  all  tb*  yatJMO  d 
the  assessment  to  the  poor-rate,  &&,  b*  decaal  * 
pariah."  Now,  if  thi*  had  proved  to  ban  bea  s 
district  which  had  acquired  tb*  repntation  <t  bAt 
extra-parochial,  and  tb*  Begistcar-Genenl  bad  at  f* 
it  in  hi*  report,  then  the  effect  of  tb*  Estate  wnH 
have  been  to  treat  it  as  an  extra-paiecbisl  fiM' 
But  when  we  look  at  the  affidavit*  made  in  the  cat, 
it  would  appear  not  to  be  such  an  eztrs-parocm  fta<^ 
It  was  a  rectory,  bnt  a*  then  wer*  few  inhalinj* 
the  church  had  fallen  into  mis,  and  it  wa*  set  "J'** 
not  a  parish  as  that  it  had  no  poor,  and  ia  tb*  KlaP 
books  it  was  called  a  reetoiy,  and  vahwd  M  > 
Therefore  it  wu  not  reputed  to  b*  •xlr»-p«i**J 
although  tb*  Begittrar-Genersl  reported  it  ^J^ 
The  evidence  shows  that  it  ia  net  extr»-p*rtMil; 
therefore  it  is  not  within  the  operation  ef  'hsM** 
c.  19.  Than  w*  mnst  look  at  the  statute  of  KtoW^ 
and  it  may  very  well  b*  that  tb*  ia*hilily  (*  qP* 
on*  overseer  only  in  certain  ease*  m*y  b*  »  ** 
omittut,  but  there  is  certainly  aothing  m  that  itit* 
which  anthorisei  the  appointment  of  one  ealy;  t*** 


(a)  Cockbnm.  C  J.  and  CromplOB,  t. ' 
for  Crown  cases  Beaarved. 
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onnst  be  two  at  leut.  In  Steer's  Pariah  Law  I  find  it 
lUstinctl;  laid  down  that  there  cannot  be  leas  thau  two 
<>T«Tseers  appointed.  I  think  the  jostices  had  no  power 
to  appoint  only  one  oTerseer. 

SlBUiOiii  J.— I  am  of  the  same  opinion.  This  is  a 
«ase  in  which  I  would  hare  held,  if  possible,  that  the 
appointment  of  one  overseer  was  aufficient;  bnt  the 
statute  of  Elizabeth  is  express  upon  the  point,  and  I 
■csLOaot  agree  with  Mr.  Bnllar  that  it  is  merely  directory. 

BiUe  abwliite. 


OOTTBT  07  COKUON  BENCH. 

Wefnei  by  W.  Mats  and  Luulev  Siuth,  Esqra, 
Barrlstem-at-liaw. 

Monday,  Jan.  11. 

SictiEL  V.  Laubbrt. 

Jtkrriage— Proof  of— Presumption — 6  f  7  WtU.  4, 

c.  85. 
Jn  tuppart  of  a  plea  of  coverture  the  deft,  italed 
ihM  the  was  married  in  a  Roman  Catholic  chapel ; 
that  the  had  lined  with  tier  husband  seeeral  years 
o/to'  the  marriage;  that  he  aas  then  in  Australia,  but 
Wat  she  foat  on  good  terms  aith  him,  and  had  heard 
from'  him  a  few  toeeks  before ;  she  alse  produced  a 
certificate  of  marriage  purporting  to  be  signed  by 
the  priest  aho  ojiciated  at  the  ceremony : 
ITetd,  that  this  uxw  sufficient  evidence,  uniill  the  con- 
trary be  shown,  for  the  jury  to  presume  that  there 
ieas  a  valid  marriage,  and  that  the  provisions  of 
iheS  ^7  WiU.  4,  c.  85,  Itad  been  complied  with. 
This  was  an  action  for  goods  sold  and  delivered  ;  the 
^eft  plraded  amongst  other  pleas  coverture.     At  the 
trial  before  Byles,  J.,  at  the  sittings  in  London  after 
Trinity  Term,  the  deft,  was  the  only  witness  called  to 
prove  the  marriage.    She  stated  that  she  was  a  French 
Boman  Catholic,  and  wai  married  to  John  Lambert  at 
<the  Roman  Catholic  chapel  in  York-street,  Portman- 
«qttare,  and  that  she  was  married  by  a  priest  in  the 
-ordinary  way  in  which  Roman  Catholics  are  married, 
fibe  also  stated  that  she  had  received  a  letter  from  her 
Imsband,  who  was  in  Australia,  a  few  weeks  before 
the  aetidn  was  tried.     There  was  no  evidence  that  the 
panih  wh6  married  the  deft,  really  was  a  priest,  that  the 
«bapel  was  licensed,  or  that  the  registrar  was  present 
during  the  ceremony  ;  but  the  deft,  produced  a  certifi- 
cate of  the  marriage,  purporting  to  be  signed  by  the 
jpriest  who  officiated,  and  another  from  the  vice-oonsul 
'Ctttifyin^  that  the   parties  had  entered  into  a  civil 
«ontract  of  marriage   before  him.    The  deft,  stated 
tlut  she  had   lived  witli  her  husband  Mveral  years 
tiefore  he  went  to  Australia. 

It  >*as  objected  that  there  was  not  sufficient  evi- 
-denoe  of  the  marriage ;  but  the  judge  directed  a  verdict 
^or  the  deft,  on  the  plea  of  coverture,  and  gave  the 
)>lt.  leave  to  move  to  set  it  aside  and  enter  a  verdict 
for  the  pit.,  if  the  court  should  be  of  opinion  that  the 
evidence  of  the  marriage  was  insufficient. 

Marshal  Griffiths  having  obtaiaeda  rule  accordingly, 
Beaslty  now  showed  cause. — I  submit  there  was 
aAnndant  evidence  of  the  marriage.  [Williahs,  J.— 
Tbe  only  question  seems  to  be,  whether  there  was  suffi- 
•cient  erideoce  on  which  the  jury  could  infer  that  the 
cbapej  was  licensed?]  The  statute  helps  me  there. 
By  the  42nd  section :  "  If  any  person  shall  knowingly 
and  wilfully  intermarry  ...  in  any  place  other 
-tban  the  cbnrch,  chapel,  registered  building  .  .  ,  or 
in  the  absence  of  the  registrar,  &c.  .  .  .  such 
xgarriage  shall  be  null  and  void."  It  must  he  "  know- 
ingly and  wilfully."  Under  a  plea  of  coverture, 
reputation  is  sufficient,  and  snrely  the  evidence  of  the 
-woman  oqght  to  be  enough  :  (^Campbell  v.  Corky,  28 
L.  T.  Rep.  109.)  [WiLLBS,  J.  cited  Caterall  v.  Cate 
sraU,  I  Rob.  580.  J  I  submit  that  the  prorisions  of 
tUe  statute  are  directory,   and  that  as  the    statute 


(sect.  39)  makes  it  felony  for  the  priest  to  celebrate  a 
marriage  in  an  unlicensed  place,  there  was  a  strong 
presumption  that  this  was  a  valid  marriage : 

Bopeaell  v.  De  Pinna,  3  Camp.  113. 
[WiLLBS,  J.  cited  the  case  of  i^*  v.  Tuite,  I  Dr.  & 
W.  279 ;  on  appeal,  2  H.  of  L.  Cas.  331.] 

Garth  in  support. — The  question  is,  how  the  pre- 
sumption should  be  ?  I  must  contend  that  there  was 
no  evidence  of  marriage  to  be  left  to  the  jury.  If  she 
had  only  proved  that  she  lived  with  the  man,  that 
would  have  been  prima  facie  evidence  of  marriage ; 
but  when  she  goes  on  to  say  that  she  was  married  in 
this  chapel,  she  brings  herself  within  the  provisiom 
of  the  statute,  and  must  show  that  she  complied 
with  its  requirements.  The  person  who  legalises 
such  a  marriage  is  the  registrar,  and  there  is  no 
proof  that  he  was  present.  [WiixES,  J.— The  priest 
may  have  been  a  registrar.]  Then  it  is  a  very  strong 
presumption.  You  would  have  to  presume  that  Turks 
and  any  one  who  solemnised  a  marriage  were  legally 
married.  This  is  a  room  in  which  you  cannot  have  a 
marriage  legally  solemnised  without  the  registrar  being 
present.  [Williams,  J.— She  says  the  marriage  was 
solemnised  in  the  usual  way  in  which  marriages  are 
solemnised  in  the  Roman  Catholic  Church.]  I  subnnt 
that  the  officer,  without  whose  presence  a  marriage  in 
this  place  is  not  legal,  should  have  been  proved  to  bo 
present. 

Piers  V.  Piers,  2  H.  of  L.  Cas,  331. 
Erlb,  C.  J.— I  am  of  opinion  that  this  rule  should 
be  discharged.  The  question  is,  whether  there  was 
sufficient  eridence  on  which  the  jury  were  justified  in 
finding  that  the  deft,  was  married.  She  swore  that 
she,  being  a  Catholic,  went  to  a  Catholic  chapel,  and 
was  married  in  the  ordinary  way  in  which  persons  of 
that  religion  are  married  ;  and  that  she  is  still  on  good 
terms  with  her  husband,  though  he  is  abroad.  If  that 
marriage  was  valid,  it  was  so  under  the  terms  of  the 
statute  6  &  7  Will  4,  0.  85;  that  statute  enacts  that 
certain  marriages,  if  performed  in  the  presence  of  ths 
registrar,  shall  be  valid  marriages.  It  is  not  shown 
that  the  witness  knew  that  the  chapel  was  licensed  or 
that  the  registrar  was  present.  We  decide  on  the 
ground  that  the  woman  waa  married  in  such  a  manner 
as  she  thought  was  valid.  The  evidence  of  mere 
cohabitation  has  been  held  sufficient  to  presume  mar- 
riage, and  I  see  no  reason  why  this  rule  should  be  con- 
fined to  members  of  the  Church  of  England.  I  don't 
see  why,  after  the  6  &  7  WUl.  4,  every  presnmpaon 
should  not  be  made  which  was  made  in  marriages 
before  that  statute  was  passed.  Here  there  is  a  strong 
presumption  that  the  chapel  was  registered,  and  that 
the  registrar  was  present,  as  the  statute  makes  the 
priest  a  felon  if  that  was  not  the  case.  It  seems  to  ma 
that  the  rule  omnia  presumuntur  rite  esse  acta  should 
be  applied  to  the  present  case,  and  that  this  rule  should 
be  discharged. 

WiLUAMS,  J.--I  am  of  the  same  opinion.  "The 
queatiou  is,  whether  on  this  evidence  the  presumption 
does  not  ar'iae  that  th'is  was  a  valid  marriage  till  the 
contrary  is  shown  ?    I  think  it  does. 

WiLLKS,  J. — I  am  of  the  same  opinion.  The  42ni 
section  of  the  6  &  7  Will.  4,  c.  85,  intends  to  affirm 
the  principle  of  Lord  Stowell's  decision  as  to  marriage 
in  Dalrymple  v.  Dalrgmple,  2  Hagg.  54,  that  the  parties 
bondfde  believed  tliat  they  were  married,  though  that 
doiision  is  to  bo  taken  with  reference  to  Beg.  v.  MiUis, 
10  CI.  &  Fin.  534,  and  recent  cases.  The  42nd 
section  intended  to  modify  what  is  so  much  relied  oa 
by  Mr.  Garth.  I  see  no  ground  for  supposing  that  ths 
rule  omnia  presumuntur  rite  esse  acta  does  not  apply. 
Lord  Ellenborongh's  judgment  in  the  case  of  Sex  v. 
The  Inhabitants  qf  Brampton,  10  East,  282,  decides, 
first,  that  that  rule  applies,  and,  secondly,  that  there 
is  an  additional  presumption  pro  matrimonio  when  ths 
parties  cohabit  as  man  and  wife,  and  I  think  that  that 
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must  be  applied  to  such  cases  us  the  present,  and  tbe 
inarnHge be  presumed  to  be ralid  till  tbecontrarjis  sliown. 
Keatino,  J. — I  am  of  the  same  opinion.  Here  we 
bare  tbe  fact  of  a  religions  ceremony  performed  in  a 
place  of  worship  bf  a  minister  of  religion,  and  tbe  onljr 
question  is,  was  that  a  licensed  place,  and  was  the 
registrar  present  ?  This  being  followed  bj  cohabitation, 
I  think  we  may  presume  that  thej  were,  and  that  tbe 
requisites  of  the  statute  were  complied  with. 

Sole  diadutrgtd. 


Friday,  Jan.  IS. 

Londoh  Investment  Compant  v.  Sib  Hoses 

montkfioiie. 

A$tigt)meiU  ofpoUcy  of  iiuurance. 

VTJUrs  a  poKej/  of  firt  nuurance  hat  been  a$*igned, 

Iht  uuurtrs,  in  the  aitence  of  an  expreu  contract 

to  do  so,  are  not  bound,  upon  the  appUcatioo  of  the 

aeiignee,  to  pag  him  upon  the  policy. 

This  was  an  action  to  recorer  damages  npon  the 
gronnd  that  tbe  Alliance  Insurance  Company,  of  which 
the  defL  was  chairman,  had  not  paid  to  the  pits,  the 
anm  of  90/. 

The  case  was  tried  before  Bjlea,  J.,  when  a  Terdict 
was  foond  for  tbe  deft. 

/.  J.  Powttt,  Q.C.  now  mored  for  a  mle  calling  on 
the  deft,  to  show  cause  why  the  Terdict  should 
not  be  set  aside,  and  a  new  trial  had,  on  the 
gronnd  of  misdirection,  and  also  that  the  verdict 
was  against  tbe  STidencs.  It  appeared  that  a 
person  named  Page  bad  borrowed  from  the  pits, 
the  sum  of  130<.,  and  bad  assigned  the  lease  and 
policy  of  insnranoe  of  certain  premises  as  a  secnrity ; 
bat  no  notice  of  soch  assignment  was  given  to  the 
defls.  The  premises  were  burnt  down.  Page  owing  at 
tbe  time  90£,  he  having  previously  repaid  20/.  out  of 
the  ISOL  After  tbe  loss  had  occurred,  the  pits,  wrote 
to  tbe  defts.,  informing  them  of  the  assignment,  and 
leqaesting  tbem  to  retain  90/.  out  of  the  money  pay- 
able to  Page  on  the  policy,  but  the  reply  wat  that  ther 
oould  do  nothing  nnles*  they  iasned  an  attachment 
agiinst  the  money  in  the  Lord  Mayor's  Court,  which 
tbry  did,  and  tbe  pits,  then  applied  to  the  defts.  for 
the  90L,  but  defts.  said  they  could  not  pay  until 
the  attachment  was  withdrawn.  On  tbe  day  on  which 
the  money  was  payable,  the  pits.'  cleric  went  with 
Page  to  the  office  of  the  defts.,  and  tbe  notice  of  tbe 
withdrawal  was  handed  in;  whereupon  tbe  defts.' 
clerk  gave  a  cheque  to  Page  for  tbe  whole  amount, 
but  refused  to  give  one  to  the  pits.'  clerk,  staling 
that  he  had  given  Page  a  cheque  for  the  whele 
•monnt,  and  ihat  the  office  had  nothing  to  do 
with  the  pits.  Page  refnsed  to  pay  any  of  tbe 
money  to  the  pits.,  and  has  never  done  so.  At 
the  trial  the  learned  judge  left  it  to  the  jury  to  say 
whether  there  was  any  promise  in  fact  to  pay  the 
pit*,  opon  their  withdrawing  the  attachment — to  which 
they  answered  that  there  was  not ;  and  it  was  this 
qnestion  that  the  pits,  objected  to,  they  contending 
that  the  learned  jndge  ought  to  have  directed  the  jury, 
that  although  there  was  no  express  promise  to  pay,  yet 
that  the  circumstances  were  such  that  they  might  have 
inferred  such  a  promise. 

Eblb,  C.J. — I  am  of  opinion  that  there  has  been 
no  misdirection.  The  insurers  were  debtors  to  Page, 
and  therefore  paid  him  the  debt  in  qnestion.  This 
beiiig  the  case,  an  action  at  law  cannot  be  maintained 
against  them  by  the  pits,  unless  there  had  been  an  ex- 
press oontract  that  the  defts.  should  pay  the  money  to 
them.  Now  the  misdirection  complained  of  was,  that 
the  jndge  was  wrong  in  putting  this  very  question  to 

the  jury,  vis ,  whether  tbe  defts.  did,  in  fact,  make  the 

alleged  eontract. 

WiLUAMs,  WiLLBs  and  Keatino,  JJ.  concurred. 

Rule  refused. 


Thursday,  Jan.  21. 

ClIBISTOPBBBSON  0.  LoTBOlaA. 
Practice — Discovery  of  doatmeuts — 17  #  18   Fit 
c.  125,  s.  50  (C.  L.  P.  A.  1854)— CMMtntctiea  i 
statute. 
Unier  sect.  50  of  the  C.  L.  P.  A.  1854,  a  judje,  Is 
tohom  an  appUeation  is  made  for  an  order  fer  (it 
discover!/  of  documents,  cannot  dispense  «U  Itr 
affidavit  of  the  party  making  the  appUeation  tfH 
belief  that  ducuments  to  the  produeiion  of  wUi  it 
is  entitled  are  in  the  possession  or  potctr  tf  it 
opposite  party,  the  vurds  of  lie    slOMs  My 
imperative  and  not  directory. 
Ueracb6eld  a.  Clarke  conjirmtd. 

In  this  case,  npon  an  application  made  on  brhalf  d 
the  pit.,  an  order  bad  been  made  by  Willes,  J.,  iste 
sect.  50  of  the  C.  L.  P.  A.  1854,  for  a  diacomy  rf 
documents.  Tbe  application  to  tbe  judge  at  cbiaiha 
had  not  been  supported  by  an  affidavit  of  tbe  pit  rf 
hia  belief  that  the  docnments,  to  the  prodnctiw  d 
which  he  was  entitled  for  the  pnrpoae  of  disconr;, 
were  in  tbe  possession  or  power  of  the  opposite  pwtj, 
as  required  by  the  statute,  hut  an  affidavit  to  tk« 
effect  had  been  made  by  tbe  clerk  to  tbe  pit's  attomy, 
stating  also  that  the  pit.  was  in  Spun,  wbcie ben- 
sided  and  carried  on  business.  Willes,  J.  nude  lbs 
order,  considering  that  he  bad  power  to  dispeo*  »iU 
tbe  production  of  an  affidavit  by  the  pit.  hunjeUi  Ik 
words  of  the  statute  being  directory  and  not  impetatin. 
A  rule  nisi  having  been  obtained  by  the  deft,  to  tisdsJ 
the  order, 

Sir  0.  Bonyman  showed  cause  agunat  it  Hs 
contended  that  the  peneoal  affidavit  of  the  {tt. 
could  not  have  been  intended  to  be  indispeoisile, 
because  the  pit.  might  be  a  corporation  or  an  isfut* 
a  lunatic,  and  unable  to  mske  the  affidaiit  la 
Berschfield  y.  Clarke.  11  Ex.  712,  the  queitioo«i 
discussed,  but  the  mle  was  granted  on  another  pm, 
and  that  case  is  not  a  condnsive  authority  spa* 
the  pit. 

KempUty  supported  tbe  rule. 
The  lollowing  authorities  were  cited  in  ord«r  to  •»•• 
the  inierpretttiiin  which  had  been  plaoed  upoa  elkt 
statutes  under  analogons  circumstanees : 

1  Smith's  Leading  Cases,  5th  ed.,  p.  337; 
Pearce  v.  Merrice,  3  A.  &  E.  96 ; 
CoU  V.  Green,  6  M.  &  G.  872 ; 
The  Wolverhampton  New  Wateneeirks  Csn/^ 
T.  Bavktfurd,  7  C.  B,  N.S.,  795;  »!.'• 
Rep.  M.  S.  354  ; 
Morton  v  Copeland,  16  C.B.  517  : 
Byde  r.  J<Anson,  2  Bing.  N.  C.  776;  S  Sioll, 

289  * 
Scott  V.'  Parker,  1  Q.  B.  809 ; 
Reg.  v.  Bumvhery,  10  A.  &  E.  335. 
Sect  52  of  the  C."L.  P.  Act  1854,  was  slso  refaisd* 
Eble,  C.  J.— I  am  of  opinion  that  this  reW  ■"» 
be  made  absolute.     The  words  of  the  statute  a*  '■7 

■    tk« 


few  and  perfectly  definite,  and  I  feel  boond  to  gi"  ••• 
full    effect  to  the    letter,  although  I  think  tM JJ 
so  doing  I  do  not  give  effect  to  tbe  spirit,  •>  >•* 
statnte. 
Williams,  J.  concurred.  .      , 

Willes,  J.— I  do  not  differ  from  the  of""*  " 
tbe  rest  of  the  court,  but  I  should  have  thoQ|li<  tW 
we  might  have  arrived  at  a  different  «*'''""*  "jj 
principle  explained  in  tbe  judgment  of  the  Oo«t  • 
Ex.,  delivered  by  Parke,  B.,  in  the  case  «f  **  ': 
Smith,  2  M.  &  W.  195,  that  in  the  w"**"**,; 
a  statute  we  must  adhere  to  the  ordinaiy  ■'"■* 
of  the  words  used  and  to  the  grammaticsl  e«a»WJ- 
tion,  unless  that  is  at  variance  with  the  "to****! 
the  Legislature,  to  be  oolleeted  from  the  statats  H"^ 
or  leads  to  any  manifest  absurdity  oc  '*ff^f\Z^ 
which  case  tbe  language  nay  bs  varied  «  ■»*' 
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ju  to  avoid  raeh  iBoaaTanienc«,but  no  farther.  I  think 
that  tha  word  abnirdity  most  b«  considered  ai 
jiinoonting  to  the  same  thioK  as  repugnance.  If 
then  the  words  of  this  prorisiou,  eonsidend  with  re- 
ference to  the  other  prorisions,  and  to  the  sabject- 
onattcr  of  the  statute,  lead  either  to  abeardity  or 
rapogoanof,  we  oaght  to  modiry  the  prorision,  not 
by  altering  it,  bat  by  saying  that  the  words  used  are 
not  imperstiTe.  Comparing  the  langnsge  of  sect.  50 
with  that  of  sect  S3,  and  bearing  in  mind  that  the 
«bjeo(  of  the  statota  was  to  issist  all  sailors,  whatever 
their  *tatu$  might  be,  I  should  have  thonght  that  we 
might  dispense  with  the  affidavit  when  it  oonld  not  be 
obtained.  The  section  deals  expressly  with  the  dis- 
«OTery  of  doonments  which  are  to  be  obtained  from 
a  corporation,  and  it  seems  strange  to  construe  the 
preceding  words  so  as  to  prevent  a  corporation  from 
having  a  remedy  under  it.  I  regret  to  be  compelled 
to  aooede  to  tlie  eonolosion,  but  I  do  not  feel  strong 
«naogh  in  my  opinion  to  refuse  to  conear  with  the  rest 
-of  the  conrt. 

KsATiifO,  J.  concorred.  Rule  ab*oJule. 

Attorneys  for  pits.,  THomat  and  IloUam*. 

Attorneys  for  deft,  Pykt  and  Inrng. 

JcM.  31,  S3  and  33. 
COVRTBHAT  *.  WAOnAFFB. 

Praetiee—Cottt — Certifiaatt  that  aetioa  ma  fit  to  he 
brought  in  Superior  Court— 13  ^  14  Viet.  e.  61,  $. 
12—15  f  16  Viet.  e. -M,  «.  4. 
An  action  was  brought  for  a  ireack  of  eontraet  and 
^or  taiarg.  To  tustain  the  former  claim  it 
bteame  neeeuary  to  prove  a  partnership  between  the 
deft,  and  a  third  perton  at  the  time  nhen  the  con- 
tract was  made.  ■  Thii  toae  attempted  to  be  done  by 
meani  tf  on  agreement  proved  to  have  been  entered 
into  iy  the  defi.  with  the  third  pereou,  hut  it  was 
rakd  at  ffiti Prias  that  the  agreemeiU  did  not  con- 
tfitule  a  partnership,  and  a  verdict  teas  entered  for 
the  deft.,  the  pit,  having  leave  to  move  to  enter  a 
verdict  for  fifletn  guineas  upon  the  count  for 
valarg.  l%e  judge  refused  a  certificate  under  13 
<f  14  Viet.  e.  61,  s.  12,  that  the  action  was  Jit  to  be 
irought  in  a  Superior  Court,  Tho  pit.  moved  to 
enter  a  verdict  for  fifteen  guineas,  and  also  for  a 
new  trial  on  the  ground  that  the  agreement  did  consti- 
tute a  partnership,  and  that  theytfore  the  pit.  was 
entitled  to  recover  damages  from  the  deft,  for  the 
breach  of  contract.  Be  also  asked  for  a  cerlifiatte  that 
the  action  was  fit  to  be  brought  in  a  Superior 
Court. 
The  Court  held,  after  em  eUborate  argument  respect- 
pig  the  legal  ^eet  of  the  agreement,  that  upon  Ute 
finding  of  the  jury  it  would  not  be  neeessarg  to 
decide  whether  or  not  it  created  a  partnership,  and 
Hat  the  verdict  wual  be  entered  for  fifteen  guineas, 
but  considering  tie  digicultg  attendii^  the  interpre- 
tation of  the  legal  effect  of  the  agreement,  the  action 
wat  a  proper  one  to  be  brought  in  a  Superior 
Court,  and  therefore  that  th^  were  bound  under 
15  4  le  Vid.  e.  54,  s.  4,  lo  ^e  the  pit.  a  certifi- 
cate to  that  effect. 

The  first  count  of  the  decUration  alleged  that  the 
pit.  had  been  engaged  by  the  deft,  as  a  reporter  in  the 
Hoase  of  Parliament  for  a  certain  newspaper  for  the 
whole  session,  at  the  rate  of  five  guineas  per  week, 
and  that  the  plL  had  been  wrongfully  dismissed  by  the 
deft.  The  second  count  was  for  work  done  by  the 
pit.  for  the  deft,  and  money  due  on  accounts  stated. 
The  deft's  pleas  traversed  the  material  allegations  in 
tha  first  count,  and  the  deft's  debt  on  the  common 
'OonnL  The  action  was  tried  before  Bramwell,  B.,  at 
tha  sammer  assizes  at  Croydon,  and  a  verdict  entered 
for  tha  deft. 

It  was  proved  at  (he  trial  that  on«  T.  L.  Holt 


being  desirous  of  reviving  a  paper  called  the  Iron 
Times,  and  being  nnprovidcd  with  the  requisite  capital 
for  that  purpose,  had  entered  into  an  agreement  with 
the  deft,  on  the  lOtb  Jan.  1863,  which  it  ia  not 
necessary  to  set  out,  although  its  construction  was 
elaborately  argued,  as  the  Conrt  declined  to  dedda  the 
question  so  raised. 

The  paper  was  started  in  Jan.  1863,  and  discon- 
tinued in  the  following  March.  Tha  pit.  had  been 
engaged  by  Holt  as  a  reporter  in  the  House  of  Com- 
mons, at  a  salary  of  five  guineas  a  week.  At  the  timo 
when  the  paper  was  discontinued  there  was  three  weeks' 
salary  due  to  the  pit.  There  was  a  conflict  of  evidence 
at  the  trial  respecting  the  terms  of  this  engagement,  tha 
pit.  contending  that  tliis  engagement  was  for  the  whole 
session,  the  deft,  that  it  was  a  weekly  engagement.  As 
to  the  liability  of  the  deft.,  the  pit.  contended  that  the 
agreement  of  the  10th  Jan.  1863  made  him  proprietor 
of  the  paper,  or  at  least  a  partner  with  Holt;  and,  in 
addition,  that  be  had  held  himself  out  as  a  partner,  and 
allowed  other  persons  to  hold  him  out  as  such,  and  that 
on  the  faith  of  bis  being  a  partner  the  pit.  had  aeoepled 
the  engagement.  Bramwell,  B.,  ruled  that  the  effect 
of  the  agreement  was  to  prevent  the  deft,  from  beinc  a 
partner  with  Bolt,  and  that  the  deft  would  not  be 
liable  unless  the  agreement  was  intended  as  a  mere 
blind,  in  order  to  conceal  a. partnership  which  really 
existed.  The  jury,  in  reply  to  questions  left  to  them, 
found  that  the  agreement  was  a  bond  fide  agreement, 
intended  to  be  acted  upon  by  the  deft,  and  Holt ;  that 
the  deft  had  not  held  himself  out  as  a  partner  befure 
or  at  the  time  of  the  pit's  engagement ;  but  that  he 
bad  held  himself  out  and  acted  as  such  dntug  the  last 
three  weeks  of  the  pit's  employment  They  also  found 
that  the  engagement  was  a  weekly  engagement  and 
not  a  sessional  engagement.  A  verdict  was  therenpoB 
entered  for  the  deft,  the  pit  having  leave  to  move  to 
enter  a  verdict  for  him  on  the  second  count  for  fifteen 
guineas  for  the  three  weeks  unpaid  for.  The  pit's 
counsel  then  applied  for  a  certificate  for  a  special  jury, 
and  also  for  a  certificate  under  13  &  14  Vict  c.  61, 
s.  1 2 ,  that  the  eaase  was  fit  to  be  brought  in  a  superior 
court  The  learned  Judge  gave  the  former,  bat  declined 
to  give  the  second. 

A  rule  nui  having  been  obtained  to  enter  a  verdict  for 
the  pit  for  fifteen  guineas,  pursuant  to  leave  reserved, 
or  for  a  new  trial  on  the  ground  of  misdirection  by 
the  judge  in  holding  that  the  agreement  between  the 
deft  aud  Holt  prevented  them  from  being  partners, 
Hawkins,  Q.  C.  and  Hannen  showed  caiue  ;  and 
G.  Denman,  Q.  C.  and  Prentice  supported  the  rule. 
An  elaborate  argument  was  heard  on  the  qnestion 
whether  or  not  tlie  agreement  did  or  did  not  consti- 
tute a  partnership;  but  as  no  decisive  Judgment  waa 
given  on  tbu  point,  it  will  be  sufficient  to  say  that  tha 
following  authorities  weia  cited : 

Waughr.  Carver,  1  Smith's  L.C.  818,and  note; 

Ex  parte  Davis  re  Barris,  33  L.  J.  68,  Bank. ; 
8  L.  T.  Rep.  N.  S.  745. 

Sorry  v.  .Vm/«iii»,  3  C.  B.  641 ; 

Cox  V.  Biekman,  9  C.  B.,  N.  S.,  47 ;  8  H.  of  L. 
Cas.  268 ;  3  L.  T.  Rep.  N.  S.  185 

WiUdntonv.  Fnuier,  4  Eap.  182; 

Betketh  v.  Blanshard,  4  East,  143; 

PoU  V.  Et/ton,  3  C.  B.  32 ; 

Slacker  v.  Brocklebank,  3  H.  &  G.  250 ; 

KiUhaw  T.  Jukes,  33  L.  J.  217,  Q.  B. ;  8  L.  T. 
Rep.  N.  S.  387 ; 

Story  on  Partnership,  ss.  15,  23,  37,  36 ; 

Bond  V.  Pittard,  3  M  &  W.  357 ; 

Ex  parte  Langdale,  18  Ves.  300 ; 

Cornish  v.  Abiagton,  4  H.  &  N.  549 ; 

Ex  parte  Bamper,  17  Ves.  113 ; 

Gabriel  v.  EviU,  9  M.  &  W.  397. 
With  respect  to  the  certificate  that  the  eante  was  a 
fit  cause  to  be  tried  in  a  Superior  Court,  the  plt^ 
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eonnael  snbmitted  tbikt,  although  it  had  be«n  refased 
hj  the  learned  jajge  who  tried  the  cause,  the  eoart 
had  power,  under  15  &  16  Vict.  c.  54,  a.  4,  to  grant 
it,  and  that  it  ought  to  be  granted  in  the  present 
case.  The  powers  of  the  court  were  much  discussed 
in  the  ease  of  Raich  t.  Lewis,  7  H.  &  N.  367 ;  5 
L.  T.  Rep.  N.  8.  354,  where  the  Court  of  Ex.  re- 
fused to  review  the  dedsion  of  the  Lord  Chief  Baron 
refusing  a  certificate. 

Kble,  C.J.— I  am  of  opinion  that  the  rule  should 
be  made  absolute  to  enter  a  verdict  for  the  pit  for 
fifteen  guineas,  but  that  there  should  be  no  mle  for 
a  new  trial.  With  the  object  of  avoiding  any  neces- 
nty  for  a  new  trial  all  questions  were  put  to  the  jnry 
that  could  be  suggested ;  and  a*  to  one  question  which 
governs  the  case  the  jniy  have  found  iin  answer  which 
binds  us  now.  Thej  were  aslced  whether  the  woric 
dona  by  the  pit  was  done  under  a  sessional  or  a 
weekly  engagement.  They  have  found  that  it  was 
done  under  a  weekly  engagement,  therefore  the  pit 
has  been  paid  for  all  the  weeks  during  which  he 
served,  except  those  for  which  he  now  recovers. 
Whether,  therefore,  the  liability  of  the  deft  arose  from 
his  being  a  partner  with  Holt  under  the  deed  of  agree- 
ment between  them,  or  from  his  holding  himself  out 
as  a  partner  with  him,  or  from  their  occupying  in 
reality  the  positions  of  principal  and  agent,  the  sum 
to  be  recovered  by  the  pit,  would  be  for  three  weeks; 
irhieb  is  the  sum  for  which  the  verdict  is  to  be  entered. 
It  thus  becomes  nnneoessary  to  consider  whether  or 
not  the  deed  did  constitute  a  partnership ;  and  I  give 
no  judgment  on  that  point  But  in  coming  to  a  con- 
dnsion  whether  or  not  a  certificate  shonld  be  granted 
that  the  case  was  fit  to  be  brought  in  a  snperior  court, 
I  must  say,  that  the  question  whether  the  deed  made 
the  deft  a  partner  with  Holt,  or  a  proprietor  of  the 
iiewq>aper,  waa  one  in  the  discnssion  of  which  elaborate 
learning  and  great  acuteness  might  be  emploj'ed,  and 
if  I  waa  obliged  to  say  what,  upon  the  authorities, 
was  the  effect  of  the  deed,  my  inclination  would  be 
to  say  that  the  deft  became,  under  the  deed,  sole 
proprietor  of  the  newspaper,  and  that  Holt  bad  not 
the  power  of  stopping  the  publication  at  any  moment 
when  he  might  please.  I,  do  not  decide  it,  but  it  re- 
quired as  elaborate  research  and  power  of  argument  as 
any  question  concerning  a  contract  that  has  arisen  in 
Westminster-hall.  Therefore,  I  cannot  say  that 
the  pit.  was  wrong  in  tiying  the  action  in  a  Superior 
Court  instead  of  in  a  County  Court,  and  I  think 
that  the  court  ought,  under  the  15  Sc  16  Vict 
c.  54,  s.  4,  to  grant  a  certificate  that  he  shonld 
liava  bis  costs.  I  should  pause  for  a  long  time  in 
saying  that  a  judge  who  bad  refused  such  a  certificate 
hail  exercised  a  wrong  discretion,  thongh  I  do  not  say 
that  if  the  question  before  us  had  been  the  same  ques- 
tion which  had  been  raised  before  him,  I  should  not 
have  granted  the  certificate  which  he  had  tefhsed  ;  but 
the  construction  of  the  deed  was  considered  to 
he  perfectly  clear  at  Nisi  Prius,  and,  assuming  that 
to  be  so,  the  question  became  one  simply  of 
remuneration  for  work  and  labonr,  snch  as  might 
easily  have  been  decided  in  a  County  Court.  Bat 
it  was  important  to  the  interests  of  the  pit.  that  hi 
ahottid  know  the  deft's  Ibbilities  under  that  deed, 
and  the  argument  upon  that  point  has  brenght  my 
mind  to  an  inclination  that  the  deed  did  constitute  a 
partnership,  and  I  think  that  it  was  a  fit  argnment  to 
be  heard  in  Westminster-ball.  There  will  be,  there- 
fore, a  rule  absolute  for  a  verdict  for  the  pit  for 
fifteen  guineas,  sod  for  a  certificate  for  costs. 

Williams,  J. — I  think  that  there  is  no  course  open 
to  OS  but  to  order  a  verdict  to  be  entered  for  the  pit 
for  fifteen  guineas,  and  to  decline  to  grant  a  new  trial. 
I  agree  that  we  should  certify  that  the  pit.  was  right  in 
trying  the  case  in  a  Snperior  Court,  but  I  do  so  without 
inteodiog  any  disrsspe^  to  the  opinion  of  Bramwell,B. 


I  can  unden>tand  bis  thinking  that  the  deed  Si  agt 
constitute  a  partnership,  and  that  the  pit,  tker^ 
had  no  ground  for  bringing  his  action  anywhere  bgi  a 
a  County  Court  But  a  narrower  inspection  aij  lit 
serious  doubts  whether  the  deft  was  not  msb  > 
partner  by  the  deed,  at  all  events  when  tbs  finSsf  tf 
the  jury  with  respect  to  it  is  considered.  IT  this  *b 
a  bcna  fd»  deed,  purporting  to  secure  a  loan,  I  sMd 
have  great  difficulty  in  saying  that  it  conttilsttli 
partnership;  but  the  terms  of  it  an  so  exlisuiJ'aaj 
that  we  ars  driven  to  one  of  two  condssioin,  Hk 
th<t  it  was  a  partnership  deed  or  that  the  Jinytnt 
wrong  in  finding  that  the  parties  intended  ts  art  (;■ 
it  as  a  mere  security  for  money  lent,  and  that  it  tatt 
have  been  intended  as  a  colourable  mode  of  RnkSsf 
the  deft,  to  carry  on  the  bnsiness  withont  ineom;  ttt 
responsibilities  of  a  partner.  This  b«ng  so, !  on* 
but  say  that  it  was  a  very  proper  case  to  be  iridllt 
Superior  Court. 

JMs  oiso/itte  to  tnltr  a  venSet  for  (k  ft  fir 
fifteen  guinea;  and /or  a  certificate  H»l  An 
was  mjieient  reason  far  briMging  Iht  acdmrn 
this  court. 
[Willosand  KeaUng,  JJ.  were  sitting  in  the  Otrtrf 
Criminal  Appeal  on  the  last  day  of  the  hearing  of  tb 
case.] 
Attorneys  for  the  pit,  Lan/ear  aod  Stemart. 
Attorney  for  the  deft,  Elmslie. 


OOTTBT  or  BZCHEaUSB. 

Ropoited  by  F.  Banai  and  H.  Luoa,  Eaqn., 
at-Law. 

Friday,  Jan.  15. 

BituxT  V.  The  Midl&kd  Railway  ConHirr. 

Carriers  Act  (11  Ceo.  4  #1  WOL  4.  c  68)-ft*» 

sUk  vebbing  ailhim  the  meaning  of— A  j»««<»  •/ 

fact/orjtay. 

Elastic  vMing  composed  of  H  oanee  ijf  nifcr. 

I  ounce  ofnlk,  and  \of  an  omnee  f/'  eottm  f  • 

yard,  and  its  value  I2d.  or  \3d.  an  oma/t  (*' 

sUk,  the  rubber  6d.  and  the  cotton  -IR  u  *^ 

wrought  up  miih  other  materials  "  mthim  the  ■»••? 

of  the  Corners  Ad  (1 1  Geo.  4^1  WilLe.  69)«.  1. 

and  such  elastic  webbing  abot>e  \0L  in  txAt  isal 

been  delivered  to  a  railwag  compang  l»  4«  carndf 

a  eomtnon  parcel,  mthout  its  value  or  Mfm  wf 

declared,  or  any  increased  charge  pad: 

Held,  that  the  railicaf  compang  tsas  not  t»  h  W* 

Jbr  the  damage  to  it  occasioned  ijr  toel  ••_■' 

j'oumeg;    and  that  it  teas  a  question  offi^J*' 

jury  to  determine.  , 

This  action  was  brought  in  respect  of  a  b»nf«  " 

elastic  webbing  belonging  to  the  pit  and  deliraW* 

the  defts.  to  be  carried  from  Derby  to  Manch«*»  J 

was  sent  to  the  defts.  as  a  common  ordimij  p«re«l,<* 

on    arrival   at  Manchester   it   was   discoTtitd  pj| 

partially  wet  and  damaged,  and  the  action  ••»  k"**' 

for  that  damage. 

The  declaration  alleged  that  the  defts.  »«"^ 
mon  carriers  of  goods  for  hire  from  Derby  '•'tJ 
Chester,  and  pit  delivered  to  defls.,  and  defts.  i<W« 
as  such  carriers  goods  of  the  pit,  to  be  by  "«»  "^ 
and  securely  carried  from  Derby  to  Manchester,  «*» 
be  there  safely  and  securely  delivered  for  'k'fc/J 
reward  to  the  defts.;  and  all  conditions  wots <i»M* 
and  all  things  happened  necessary  to  entitlethe  *  » 
have  the  goods  safely  and  securely  f"*"^^ 
maintain  this  action ;  yet  defts.  did  not  ^g,*, 
securely  carry  the  goods,  and  so  negrigently  «***r 
same  that  they  were  damaged,  spoOsd  aoJ  i«"" 
unsaleable,  and  were  so  delivered  damaged,  So. 

Plea :— 1.  As  to  not  safely  and  secutdy  f^' 
certain   part  of  tbs  said^  goods,  and  »  •Wl""' 

Digitized  by  VjOOQIC 


Vol.  9.] 


THE  LAW  REPORTER. 


691 


Ex.] 


Bbumt  v.  Thb  Midlamd  Railway  Coupaky. 


[Ex. 


«an7ing  saina  that  tbsjr  were  injured,  JEC,  defts.  said 
that  the  said  part  was  articles  and  property  of  the 
desmptioa  mentioned  in  1 1  Geo.  4  &  1  Will.  4,  c.  68, 
s.  1,  and  the  valae  of  the  said  part  exceeded  1021,  and 
«t  the  time  of  the  delivery  thereof  the  value  and  natat« 
thereof  were  not  declared  by  the  person  sending  or 
-delivering  the  same,  nor  any  increased  charge  paid  over 
and  above  the  ordinary  rate  of  charge  as  a  compensa- 
tion for  the  greater  risk  and  care  to  be  taken  fur  the 
-conveyance,  &c  2.  And  as  to  so  much  of  the  decla- 
iration  not  before  pleaded  to,  payment  into  court  of 
5Z,  Issue  was  joined,  and  the  causa  tried  at  Derby 
b^ore  Cockbnm,  L.C.J.,  when  it  was  proposed  to  leave 
two  questions  to  the  jury :  first,  whether  silk  was  the 
prinqpal  article,  and  secondly,  it  not,  was  the  silk  a 
material  part ;  but  ultimately  it  was  agreed  that  these 
<]aestions  should  be  left  for  this  court  to  determme, 
and  the  court  to  have  leave  to  draw  any  inferences 
from  the  facts.  The  amount  of  damage  done  to  the 
goods  was  then  left  to  the  jury,  leave  being  reserved  to 
-the  defts.  to  move  to  set  aside  the  verdict.  The  jury 
assessed  the  damage  for  the  pit  at  151,,  in  addition  to 
-the  it  paid  into  court.  A  rule  nut  was  afterwards 
obtained  to  set  aside  that  verdict  and  enter  it  for  the 
delta.,  on  the  ground  that  the  goods  in  question  were 
afka  within  the  meaning  of  tbo  1st  section  of  the 
Carriers  Act. 

Bmes,  Serjt  and  Field  showed  cause. — ^The  qnes- 
tion  fur  the  court  to  determine  is,  whether  this  elastic 
webbing  is  sifk,  or  silk  in  a  manufactured  state  wrought 
up  'with  other  materials,  within  the  meaning  of  the 
Carriere  Act,  11  Geo.  4  &  1  Will.  4,  o.  68,  s.  I. 
([Mabtih,  B. — Is  that  not  a  question  for  the  jury 
upon  the  evidence  whether  silk  was  the  principal  or 
material  article  in  it?]  It  was  considered  doubtful 
at  the  trial,  and  by  consent  of  all  parties  it  was  then 
agreed  to  be  left  to  the  court  to  determine  it,  whether 
'it  was  a  question  of  law  or  fact  These  are  the  pro- 
portions of  the  article :  in  a  yard  of  it  there  is  about 
an  ounce  and  a-quarter  of  rubber,  one  ounce  of  silk, 
and  three-quarters  of  an  ounce  of  cotton;  the  value 
would  be,  for  the  said  silk,  Is.  or  Is.  1^.  an  onnoe, 
the  rubber  6</.,  and  the  cotton  4^</.;  or  about  as 
"twenty-seven  is  to  twenty-one.  By  the  11  Geo.  4& 
1  Will.  4,  c  68  (an  Act  for  the  more  effectual  protec- 
tion of  carriers  against  loss  or  injury  to  parcels,  &c., 
delivered  to  them  for  conveyance,  the  value  and  con- 
tents of  which  shall  not  be  declared),  the  preamble  re- 
cited that  by  reason  of  bankers  and  others  sending  by 
public  conveyances  parcels  containing  money,  bills, 
notes,  jewellery,  and  other  articles  of  great  value  in 
small  compass  ;  and  then  by  sect  7  enacted  that  no 
-common  carrier  should  be  liable  for  the  loss  of  or  in- 
Jary  to  (amongst  other  things)  silks  in  a  manufactured 
or  nnmannfactured  state,  and  whether  wrought  up  or 
not  wiooght  np  with  other  materials,  &c.,  delivered  to 
be  carried,  &cl,  when  the  valne  of  snch  article  or 
sirttdes  contained  in  snch  parcel  shall  exceed  the 
smm  of  lOl,  nnless  at  the  time  of  the  delivery 
ther«*r  the  value  and  nature  of  such  article  or  pro- 
perty shJl  have  been  declared  by  the  person  sending 
-or  delivering  the  same,  and  snch  increased  charge  as 
thereafter  mentlwed,  or  an  engagement  to  pay  same,  be 
su>cepted  by  the  person  receiving  snch  parcel.  Does  this 
elastic  webbing^  come  within  that  definition  of  "  silks  in 
a  manufactured  or  nnmanufaotnred  state,  and  whether 
wronght  np  or  not  wrought  no  with  other  materials  ?" 
In  Davof  t.  Ifaion,  1  Car,  &  M.  45,  silk  dresses 
made  up  for  wearing  were  held  by  Lord  Abinger  as 
not  silks  within  the  meaning  of  that  Act;  nor  an  aye- 
j(taas  with  a  gold  chain  attached  to  it  for  the  purpose 
of  being  hnng  round  the  neck  of  the  wearer,  "  triu- 
.keta  "  Within  that  enactment : 

BenuUm  t.  Baxmiaic,  6  C.  B.,  K.  S.,  251,  was 
also  referred  to. 

Maaeaday,  Q.  C.  and  WilU  in  support  of  the  mle. 


— This  hamper  of  elastic  silk  webbing  was  sent  as  an 
ordinary  parcel ;  its  value  was  not  declared  nor  pud  for 
extra,  or  otherwise  than  as  a  common  parcel ;  it  was 
above  102.  value,  and  falls  directly  within  this  provision 
of  the  statnte.  If  the  court  think  it  a  question  of 
fact,  then  the  learned  judges  have  now  by  consent 
power  to  draw  such  inferences  of  fact  as  are  necessary, 
and  will  determine  the  fact  as  a  jury.  In  a  note  to  the  • 
case  of  Davey  v.  Mcuon,  1  C.  &  M.  49,  it  is  said  by 
the  editor:  "  It  may  be  worthy  of  consideration  whether 
the  words  '  wrought  np  with  other  materials'  do  not 
refer  to  poplins,  chalies  and  other  goods  composed  of  a 
mixture  of  nik  and  worsted,  or  silk  and  cotton  and 
the  like."  It  may  be  difficult  to  define  with  precise 
accuracy  what  are  "  trinkets "  within  the  meaning 
of  the  1st  sscUon  of  this  Act  oi  Parliament  ;  but  by 
Bernstein  v.  BaxeadaU  it  appeared  that  the  closest 
approximation  is,  that  they  must  be  articles  of 
mere  ornament,  or  if  ornament  and  utility  be 
combined,  the  former  must  be  the  predominating 
quality;  as  for  instance,  bracelets,  shirtpins,  rings, 
brooches  and  ornamented  tortoiseshell  and  pearl  port- 
monnaies,  however  small  -their  intrinsic  valne,  are 
"  trinkets."  It  was  decided  by  that  case  that  "  silk 
watch-guards"  are  silk  in  a  manufactured  state  within 
the  Act  Certainly  in  the  present  case  silk  was  the 
predominating  quality,  both  in  quantity  and  value. 
It  was  the  silk  in  this  mixture  that  suffered  the 
damage;  the  other  articles  did  not  Daoey  v.  Ma$mi, 
the  case  at  Nisi  Prins,  is  overruled  by  the  subsequent 
case  in  banco  of  Benuteia  v.  Baxendale, 

PoLUJCK,  C.B. — I  am  of  opinion  this  rule  should 
be  made  absolute.  The  Legislature  has  thought  fit,  in 
order  to  protect  carriers  against  the  risk  incurred  of 
conveying  articles  of  great  value  at  a  low  price  and 
for  which  they  may  bare  suffered  loss,  to  pass  the  Aot 
of  Parliament  referred  to  for  their  protection.  It  was 
an  Act  to  do  justice  between  and  for  the  more  effectual 
protection  of  mail  contractors,  stage-coach  proprietors, 
and  other  common  carriers  for  hire,  and  the  public,  and 
that  carriers  should  not  be  liable  for  the  loss  of  or 
injury  to  certain  goods  above  the  value  of  lOH,  nnless 
delivered  as  such,  the  nature  and  value  stated,  the  car- 
riage paid  for,  and  its  safety  insured  in  proportion.  The 
Act  enumerates  certain  articles,  beginning  with  money, 
bills,  notes,  &c,  and  so  on  to  silks  in  a  manufactured 
or  unmanufactured  state,  and  whether  wronght  up  or 
not  wrought  up  with  other  materials.  The  L^islatare 
has  taken  care  to  use  terms  dittineuishing  between 
silks  only  and  silks  mixed  or  wronght  up  with  other 
materials  or  not  X  think  this  is  purely  a  question  of 
fact  which  may  have  been  left  to  the  jury  to  determine, 
and  it  having  been  left  to  us,  I  think  this  elastio 
webbing  is  sUk  wrought  np  with  other  materials.  It 
was  asked  in  the  argument  on  the  other  side,  where  is 
the  line  to  be  drawn  ?  But  is  not  this  within  the  line  ? 
I  am  of  opinion  it  is,  and  that  the  verdict  should  be 
entered  for  the  defts. 

Hartm,  B. — I  am  of  the  same  opinion.  The 
Legislature  has  enacted  [the  learned  Baron  stated  the 
Act  of  Parliament].  That  this  was  silk  wrought  np  with 
something  else  there  can  be  no  doubt;  as  to  the 
proportions  mixed,  their  relative  values  and  predomi- 
nating qualiUes,  the  proper  tribunal  to  decide  tbia 
upon  the  evidence,  was  a  jury.  We  are  now  here  in 
the  position  of  a  jury,  and  asked  as  a  jury  to  decide  it. 
It  is  a  question  of  fact  only,  and  the  Lord  Chief 
Justice  at  the  trial  was  also  of  that  opinion.  I  think 
this  silk  elastic  webbing  is  within  the  Act  of  Parliament 
It  is  silk  wronght  np  with  other  materials,  and  by  that 
Act  the  defts.  are  protected. 

Chaiixbll,B. — I  think  also  the  rule  should  be  abso- 
lute, and  that  the  qnestion  we  have  now  to  determine 
is  one  for  the  jury ;  but,  by  the  evidence  on  the  learned 
judge's  notes  taken  at  the  trial,  I,  sitting  here  as  a 
judge,  should  say,  upon  the  facts  stated,  t^  this  waa 
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"  Bilk  wrongbttip  with  otiier  matcriKli,''  and  within  the 
mraning,  and  therefore  the  protection,  of  the  Act  of 
Parliament. 

PiaOTT,  6. — I  am  of  the  lame  opinion,  and  that  it 
was  a  qaestioa  apon  the  facta  for  a  jnry  to  determine. 

Rule  abiolute. 

Attorneys  for  pit.,  iNdtonit  and  Walter,  (or  Baker 
and  Moodji,  Oerbj. 

Attomejs  for  defts.,  BeaU  and  Marigold,  Derby. 

Monday,  Jan.  18. 

M.iaoK  (C3erk  to  the  WaterIoo-with>Seaforth  Local 

Boaid  of  Health),  app.,  v.  Bibbt,  rasp. 
PMic  Bealth  Ad  1848  (U  ^  12  Vict.  e.  63)  St.  69 
and  150 — Service  of  notice  on  "  ouner  "  or  tome 
"  inmate  of  hit  place  of  abode." 
By  tke  Public  Health  Jet  1848,  «.  69,  i<  it  provided 
that  m  caie  any  ttreet  or  any  part  thereof  (not 
being  a  highway')  be  not  lewered,  levelled,  paved, 
flagged,  and  channelled  to  the  talitfaction  of  the 
local  board  of  health,  tuck  board  may,  by  notice  in 
viriting  to  the  "  owner  "  of  the  premitet  fronting, 
adfoining,  or  abutting  upon  tuch  parte  thereof  at 
may  require  to  be  letoered,  ^e.,  require  him  to  tewer, 
4c.,  wtCAm  a  time  to  be  tpecified  in  inch  notice ;  and 
if  not  complied  teith,  the  load  board  may  do  it  and 
charge  it  to  the"  owner." 
The  lertice  ofiueh  a  notice  upon  a  clerk  at  the  office 
of  the  "  omter,"  tthere  the  oumer  carriet  on  hit 
bueineti,  it  a  lufficient  lervice,  and  it  a  ttrvice  upon 
tome  "  inmate  of  hit  piaee  of  abode  "  under  ted.  150 
oftltat  Act. 

This  was  .a  case  stated  by  magistrates  pnrsnant  to 
SO  &  21  Vict  c  43,  for  the  opinion  of  this  court. 

A  local  board  of  health  for  the  district  oF  Water- 
loo-with-Seaforth,  in  Lancaster,  had  been  duly  eon- 
stilnted  nnder  the  prorisions  of  the  Public  Health 
1848  (II  &  12  Vict.  c.  63).  By  sect.  69  it  is 
enacted  "that  in  case  any  present  or  fatare  street, 
or  any  part  thereof  (not  being  a  highway),  be  not 
sewered,  lerelled,  paved,  flagged  and  channelled,  to  the 
satisfaction  of  the  local  board  of  health,  such  board 
may,  by  notice  in  writing  to  the  respective  cwners  or 
ocenpiers  of  the  premises  fironting,  adjoining,  or 
•hotting  npon  such  parts  thereof  as  may  require  to  be 
sewered,  levelled,  paved,  flagged,  or  channelled,  require 
them  to  sewer,  &c.,  the  samr,  within  a  time  to  be 
specified  in  snch  notice,  and  if  such  notice  be  not  com- 
plied with  the  local  bonrd  may,  if  they  think  fit, 
czecnte  the  works  mentioned  therein,  and  the  ex- 
penses incnrred  by  them  in  so  doing  afasll  be  paid  by 
the  owners  in  default,  according  to  and  as  therein 
specified;  and  by  sect.  150  in  all  cases  in  which 
any  notice  is  by  this  Act  required  to  be  given  to  the 
owner  or  occnpier  of  any  premises,  it  shall  be  sufficient 
to  address  the  notice  to  them  by  the  description  of  the 
*' owner  "  or  "  occnpier"  (as  the  case  may  require)  of 
the  premises  (naming  them)  in  respect  of  which  the 
notice  is  given  without  further  name  or  description, 
and  the  notice  shall  be  served  Dpaa  them,  or  one  of 
them,  as  the  case  may  require,  either  personally  or  by 
delivering  the  same  to  some  inmate  of  bis  or  ibeir 
place  of  abode." 

At  a  petty  sessions  at  Liverpool,  for  the  division 
of  Kirkdale,  on  the  24th  March  1863,  an  information 
claimed  of  the  app.  24S{.  as  his  share  of  expenses 
incorred  by  the  board  in  the  repair  of  a  certain  street, 
not  being  a  highway,  he  being  the  owner  of  certain 
premises  there.  An  objection  was  taken  to  the  service 
of  the  notice,  and  the  justices  having  decided  that  it 
was  insufficiently  served,  npon  the  application  of  the 
•omplainant  they  submitted  the  following 

CASE. 

Upon  the  htuiog  of  the  iofomution  It  was  proved 


on  the  part  of  the  app.  and  fonnd  as  a  fact,  that  the 
resp.'s  home  or  place  where  be  and  his  family  dwelt 
was  not  within  the  district  of  the  said  loeal  board  of 
bealth  on  the  date  or  at  the  time  of  service  c^  the  aaid 
notice  as  to  the  sewering,  &c.  the  said  premises ;  that 
the  resp.  dwelt  with  bis  family  at  Wavertre«,  near 
Liverpool,  and  had  also  an  office  or  place  of  bnsinws 
in  Liverpool,  neither  of  which  places  was  within  Ike 
district  of  the  said  local  board,  &c.  The  evidenoa  o* 
the  bearing  of  the  information  as  regards  tbe  set^ 
vice  of  notice  npon  the  renp.  was  aa  {oUm: 
\Vm.  Berks  being  sworn  said — "I  served  •  osfy 
of  a  notice  I  prodoce  (being  the  aaid  notice  ef 
the  3rd  SepU  1861)  on  Mr.  Bibby  at  bia  ^es 
in  Water-street  in  Liverpool,  on  the  3rd  Sept.  IS6I. 
I  asked  a  clerk  if  Mr.  Uibby  waa  in  ?  and  he  sod, 
"  He  is  engaged,  and  may  be  so  for  some  time.''  I 
told  the  clerk  I  wanted  to  serve  Mr.  Bibbj  with  &» 
notice.  I  read  a  part  of  it  to  him  (the  clerk).  It 
commenced  by  being  addressed  to  Mr.  James  Biljby.  I 
then  gave  it  to  tbe  clerk,  and  he  read  it  and  aeemed  to 
understand  it.  I  explained  to  him  that  it  was  to  do  seme 
sewerage  works  at  his  premises  in  Waterloo.  I  waited 
a  quarter  of  an  hour  for  Mr.  Bibby ;  he  was  not  £s- 
enuaged,  and  I  did  not  see  him.  He  (the  clerk)  said, 
"  I'll  see  and  give  it  to  Mr.  Bibby  ;"  who,  on  betag 
cross-examined,  said — "  I  only  saw  one  clerk,  I  saw 
him  through  a  small  window  in  the  partitioniog 
of  the  oBice.  I  cannot  ssy,  from  what  I  n* 
of  this  clerk,  what  his  occupation  was."  Upon  this 
the  resp.  contended  that,  as  the  notice  of  tbe  3ni 
Sept.  1861  was  proved  to  have  been  served  by  being 
left  with  a  clerk  of  the  reap,  at  tbe  office  or  place  of 
business  of  tlie  resp.  in  Liverpool,  the  aame  not  bciig 
the  pUce  of  his  residence,  and  not  being  within  the 
district  of  the  raid  Waterlou-with-Seafortb  local  btttai 
of  heath,  it  was  not  legally  served,  and  that  it  ought 
to  have  been  served  in  one  of  the  modes  prescribed 
by  the  130th  section  of  the  Public  Health  Atf 
1848,  and  that  the  words  "  inmate"  and  "  place  «f 
abode"  in  the  section  referred  lo  service  on  an  "  in- 
roate"  at  tbe  house  or  place  of  residence  or  dwelfiac- 
place  of  the  resp.  and  his  family,  and  that  the  said 
clerk  wns  not  "  an  inmate"  and  the  said  place  of  boa- 
ness  was  not  a  "  place  of  abode"  within  the  meaaiag 
of  the  said  Act,  and  that  accordingly  no  legal  service 
of  the  snid  notice  had  taken  plsce.  The  app.  ess- 
tended  that  the  words  "  place  of  abode"  meant  a  flta 
where  the  resp.  abides  or  carries  on  his  bouDeei, 
where  he  whs  ususlly  to  be  found  m  matters  of  bosi- 
ness,  and  that  the  clerk  was  an  "  inmate"  and  the  said 
place  of  buiiness  was  a  *'  place  of  abode"  wi:bin  the 
meaning  of  the  snid  Act,  and  consequently  that  tW 
service  of  the  said  notice  was  legal.  We  being  of 
opinion  that  the  said  notice  had  not  been  legally  semd, 
dismissed  the  information  acconlin|;ly. 

The  question  of  law  arising  on  the  above  statesest 
for  the  opinion  of  the  conrt  is^ 

Whether  we  are  correct  in  point  of  law  in  £ndiag 
that  the  notice  was  not  served  as  re<)nir*»l  by  the 
150th  section  of  the  Act  of  Parliament.  Tlierefwe 
the  judgment  of  this  court  is  requested  thcr«aa,or 
what  shuuld  be  done  in  the  premises. 

Leo.  Temple  for  the  spp. — The  only  question  to  be 
detenninod  is,  whether  tbe  service  of  the  notice  referred 
to  was  a  legal  and  good  service  ?  Nothing  appears  in 
the  case,  nor  wan  there  any  evidence  before  tbe  jostiees, 
to  show  that  be  did  not  receive  it.  Hie  presuacptin 
is,  that  he  did  get  it,  as  he  was  in  conrt  before  the 
justices  when  the  case  was  heard,  and  might 
have  deposed  to  tbe  fact  if  he  did  not  ge6 
it.  Delivery  of  the  notice  to  a  derk  at  tks 
place  of  business  satisfies  the  words  of  tlw  ISOth 
section  of  the  Public  Health  Act  1 848,  the  reap,  beag 
in  his  office  at  the  time,  but,  as  it  was  aaid,  tbaa, 
engaged.  In  AbleU  v.  Butktm,  25  L.  i.  239,  Q.  B., 
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«  plw«  oFabod*,*  n  used  in  theC.  L.  P.  A.  1852  (IS 
&  16  Vict.  0.  76),  sect.  6,  i«  uti*fied  b^  giving  tha 
place  of  bnsioMS.  In  Allenionugh'y.  Tkomptm,  3  H. 
&  N.,  Pollock,  C.  B.  laid  a  placo  of  aboJo  ia  the 
plaea  vhera  a  man  abidai,  and  reaidonce  is  wliers  ha 
laaidas,  and  s  man  may  abide  or  naidc  not  nhera  b« 
sleapi,  bot  in  >om«  otbar  place.  In  Hathpt  r.  Thome, 
M.  ae  S.  103,  Lord  Elleobonugb  said,  tha  words 
*'  place  of  abode  "  did  not  nscessiirilT  mean  the  place 
"  whefv  the  party  sleeps."  In  BlaekwtU  f.  England, 
8  E.  &  B.  M,  it  waa  decided,  that  under  the  Billa  of 
SiiIeAet(17  &  18  Viet,  c  36),  a.  I,  the  words  residence 
and  occupation  were  satia6ed  by  "  W.  R.  Cnlhbert, 
of  EiogVbench-wallc,  Inner-temple,  in  the  city  of 
London,  clerk  to  Messrs.  B.  and  B.  of  the  same  place, 
solidtors."  Lord  Campbell  there  said,  "  his  residence 
ia  where  he  is  likely  to  be  fonnd."  Coleridge,  J. :  "  The 
strict  conatmction  does  not  apply  where  the  object 
of  the  Legislature  is  to  give  partiea  such  information  as 
may  lead  to  the  finding  of  the  attesting  witness." 
WiKhtmaa,  J.  said  :  "  If  he  had  described  himself  as 
residing  at  hia  lodgings,  his  occnpation  being  clerk  to 
an  attorney,  sneh  a  description  would  not  be  so  con- 
Tenient  as  that  of  the  place  where  he  performed  his 
ordinary  duties."  Erie,  J.  said  that  *'  in  Lmibt  r. 
Sm^Ae,  15  M.  &  W.  433,  it  was  held  a  man's  actual 
domioil  was  where  he  bad  hia  honsehold  goods,  that 
that  was  hia  place  of  residence,  but  it  does  not  decide 
that  the  place  of  actual  business  was  not  also  a  man's 
midence."  In  order  to  ascertain  the  meaning  of  the 
worda  "  pUee  of  abode  "  in  the  Act  of  Parliament,  it 
is  necessary  to  see  the  object  the  statute  bad  in  riew, 
and  it  intended  only  that  the  person  to  be  affected  by 
the  neelect  to  sewer,  &&,  should  bare  notice  of  what 
was  required  of  him  by  the  local  board,  aalborised  in 
cass  of  coatinned  neglect  to  do  the  requisite  work. 
Tbs  notice  was  more  likely  to  reach  bim  if  left  with  a 
clerk  at  his  office,  and  where  he  then  actually  was  at 
the  time  the  notice  waa  left,  than  if  giren  to  a  serrant 
at  his  prirate  residence.  The  cases  aboTe  referred  to 
show  such  serrice  was  safBcieut. 

lAuhingUm,  for  the  reap.,  contended  that  the 
question  whether  the  rvsp.'s  office  in  Water-street  was 
the  resp.'8  place  of  abode  was  not  a  question  of  law 
Imt  a  question  of  fact  only,  and  for  the  jnsticea  alone 
to  determine.  An  office  or  place  of  business  belonging 
to  the  resp.,  not  being  his  residence  or  dwelling-place, 
was  not  the  resp.'s  "  place  of  abode "  within  the 
meaningof  the  autnte  II  &  13  Vict.  e.  63,  a.  150. 
That  the  question  whether  the  olerk  or  other  person 
mentioaed  in  the  case  to  whom  the  noUce  was  per- 
•onslly  deliTered  was  an  "inmate"  of  the  resp.'s 
**  pUoe  of  abode  "  was  not  a  question  of  law  bat  a 
question  of  fact  only,  and  that  a  olerk  acting  as  such 
to  the  resp.  in  the  reap.'s  office  or  place  of  business, 
that  not  being  the  reaidence  or  dwelling-place  of  the 
olerk  sr  of  the  reep.,  was  not  an  "  inmate  "  of  the 
resp.'s  place  of  abode  within  the  meaning  of  that 
atatdte.  That  the  notice  mentioned  in  the  case  waa 
not  iiily  serred  npon  or  giren  to  the  resp.  according 
to  the  rb^airements  of  the  Act  of  Parliament,  s.  150, 
or  otherwise.  In  Rtx  t.  Tkt  Inhabitanit  of  North 
Cuny,  4  B.  &  C.  953,  Bayley,  J.,  at  p.  959,  says  : 
Tbe  qneation  ia,  what  ia  the  meaning  of  the  word 
*  raaUe  ? '  I  take  it  that  that  word,  where  there  is 
nothing  to  show  that  it  is  used  in  a  more  extensive  sense, 
denolee  the  place  where  an  individual  eats,  drinks  and 
sleeps,  or  where  bis  fsmily  or  his  servants  eat,  drink 
and  sleep.  An  affidavit  verifying  a  plea  in  abate- 
ment of  the  non-joinder  of  a  contractor  under  tbe 
3  &  4  Will.  e.  42,  s.  8,  must  state  the  place  of  residence 
of  the  contnctor,  and  not  merely  bis  place  of  bnsi- 
neo."  In  J/ayfriiry  r.  ifudu,  5  C.  B.  283,  Maole, 
J^  delivering  the  considered  judgment  of  the  conrt, 
■nid  :  "The  place  that  is  described  as  the  place 
Af  rssidencs  of   S).  u  ia  some  lort  of  popular  sense 


his  residence;  he  had  nntil  very  lately  actually  residecl 
there,  his  name  was  still  over  the  door,  and  he  con- 
tinued to  cany  on  bis  business  there.  We  think, 
however,  that  it  ia  not,  within  tbe  meaning  of  this 
(the  8th)  section,  his  place  of  residenoe."  [Martir,  B. 
— ^There  are  two  cases  which  have  been  cited  by  Hr. 
Temple  quite  in  point  upon  this  question;  why  shonid  ws 
depart  from  them  ?]  Because  the  cases  I  have  jost 
referred  to  are  entirely  to  tbe  contrary,  and  give  tlw 
customary  meaning  to  the  words  need  in  this  statute. 

Pollock,  C.B.— Thequaetion  pot  to  oa  by  tbe  magis- 
trates is,  whether  they  were  correct  in  point  of  law  t> 
finding  that  tbe  notice  was  not  served  aa  reqoirad 
by  the  1 50th  section  of  the  Act  of  ParliameoK 
reqneating  the  judgment  of  this  eonrt  thereon,  or  what 
should  be  done  in  the  premises.  I  own  I  am  clearly  of 
opinion  that  the  noUce  referred  to  in  thia  case,  which 
waa  served  on  one  of  tbe  reep.'8  clerks  at  hia  office 
where  his  business  ia  carried  on,  and  where  the  reap- 
then  was,  he  being  at  that  time  there  in  tbe  inner 
office,  the  olerk  promising  to  give  it  to  tbe  resp.  as  soo» 
as  tbe  resp.  waa  disengaged,  was  a  perfectly  good 
service,  and  the  jnstices  should  be  directed  to  deal  witb 
it  aooordingly,  the  150th  section  providing  that  tbo 
notice  may  ha  served  upon  the  owner  either  personally 
or  by  delivering  the  same  to  some  inmate  of  his  plaoe  of 
abode ;  with  a  proviso  that  although  hia  plaoa  of  abode 
be  known  to  the  local  board,  yet,  if  he  be  not  witliia 
the  limit)  of  their  district,  it  shsll  be  sufficient  for  them 
to  transmit  any  notice  directed  to  bim  byname  tbroagb 
the  post,  or  if  his  place  of  abode  be  unknown,  open  any 
inmate  of  tbe  premises,  the  service  was  perfectly  good, 
independent  of  that  section;  and  as  to  his  placs  of 
abode,  bis  plaoe  of  business  waa  here  bia  place  of  abode, 
and  that  without  any  reference  to  the  150th  section  of 
this  Act  at  all.  Our  judgmeat,  therefore,  will  be  i» 
favour  of  the  apps. 

Martir,  B.— This  notics  was  served  by  delivering 
it  to  n  clerk  of  the  resp.  at  his  office  and  place  of  bnai- 
ness.  A  man  may  have  two  plaoea  of  abode,  one  wher* 
he  stays  by  day,  and  another  where  be  sleepe  by  night. 
In  my  judgment  tbe  qneation  put  to  ns^whether  the 
justices  were  correct  in  finding  that  the  notice  waa  not 
aerved  as  required  by  tbe  1 50th  section— should  be 
answered  that  they  were  not  correct.  I  think  they 
were  not  correct,  and  I  am  quite  prepared  to  say  that 
the  notice  was  sufficiently  served  npon  tbe  reap.,  tbe 
owner,  as  by  tbe  150tb  section  of  the  statute  ia  re- 
quired. 

PiooTT,  B. — I  am  of  the  same  opinion,  and  think 
there  was  a  sufficieut  serrice  of  the  notice  in  this  case. 
Judgment/or  tha  app.  mOumt  co$tt  (a*  it  is  not 
siraal  under  $uoh  eiraimttaneet  to  grant  costoj^ 

Attorney  for  the  apps.,  JuaepA  ifosoii,  Liverpool. 

Attorneys  for  the  resp.,  Simpton  and  North,  Liver- 
pool. 


£SOH£aXTES  OHAHBEB. 

Beported  br  W.  JIavd.  Esq.,  BarrlsterHU-Law. 

Sttturdag,  Nov.  28. 
(Before  Pollock,  C.B.,  Bbamwbll,  Ciiarhbll  ana 
Pioon,  BB.,  Blackburk  and  Mbllob,  JJ.) 
Gore  r.  Sir  Oborob  Gbbt  and  otrbbs. 
lAmatic—6  4  6   Viot.  e.  22,  *.  14  {Qaem's  /Vinrn 
A0,)—Rmovtd  of  hnatie  pritoner$   to  Bethlehtnt 
BotpUal—l  4  2   Viet,  c  100 ;  and  16  #  17  VieL 
C.96. 
A  prisoner  of  unsound  mind  m  the   Queen's  Prison 
was  removed  therefrom  m  1856  to  Beihhiem  Bos- 
pital  under  sect.  14  o/5  #  6  Vict.  e.  22  .- 
Bold,  in  an  aetinn  f<ir  false  imprisonmeni,  that   the 
ranoval mas  jusl'ifialile  underlhat  Acl,m*  Ike  Alt 
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teat  not  qualiJUd  by  ihe  previoui  italut*,   1^2 

Viet.  e.  110,  t.  102  ((A<  Imolctnt  DAton'  Act),  nor 

r^aled  or  altered  bf  the  ntbtequent  eUttutei  8^9 

Vict.  e.  100;  and  16  ^  17   Viet.  e.  96  {Lunatic 

AcU). 

Error  from  the  Court  of  C.  B. 

This  iras  iin  action  for  ftlae  imprisonment  for  having 
TemoTcd  the  pit  on  the  9th  Feb.  1856  from  the  Queen's 
IPrison  where  he  was  confined  for  debt  to  Bethlehem 
Hospital,  and  having  kept  him  there  as  a  lanatic 

The  defts.  pleaded,  1.  Not  guilt;  ;  2.  A  justification 
under  the  Qaeen's  Prison  Act  (5  &  6  Vict  e.  82). 

The  canae  was  tried  before  Erie,  C.J.,  at  the  Middle- 
sex sittings  after  Trinity  Term  1862,  when  a  verdict  was 
found  for  the  defts.  on  the  second  plea,  the  learned  judge 
baving  directed  the  jnr;  to  consider,  if  tbey  were  of 
opinion  that  the  pit  was  a  lunatic,  whether  the  defts. 
had  daljr  complied  with  the  Queen's  Prison  Act  without 
regard  to  the  Insolvent  Debtors'  Act  (1  &  S  Vict 
«.  110)  or  to  8  &  9  Vict  c  100,  and  16  &  17  Vict 
c  96  (statutes  relating  to  lunatics). 

A  role  having  been  obtained  for  a  new  trial  on  the 
fpx)unds  inter  alia  of  non-direction  and  mi«lirection,  or 
for  judgment  non  obstante  veredicto,  and  discharged  by 
the  conrt  l>eIow,  the  pit  now  brought  error  and 
Appeared  in  person  to  support  bis  case. 

The  SoUeilor-General  (the  Attomey-GeneraJ, 
Welibg  and  T.  Jonti  with  him)  for  the  defts-  were  not 
"Called  on. 

Pollock,  C.B. — I  am  of  opinion  that  the  judgment 
of  the  court  below  must  be  affirmed.  The  pit.  has 
oontended  that  being  an  insolrent  debtor  lie  was  en- 
titled to  be  treated  as  such  according  to  the  provisions 
of  the  Insolvent  Debtors'  Act,  1  &  2  Vict  e.  110, 
«.  102.  But  the  Queen's  Prison  Act  virtually  repeals 
that  Act  so  far  as  it  is  inconsistent  with  it,  neither  is 
it  overridden  by  16  &  17  Vict  c.  96.  At  sect.  4  of 
that  Act,  which  enacts  that  no  person  not  a  pauper 
shall  be  received  into  a  hospital,  &c.,  contains  the 
caving  clause,  viz.,  "Save  wliere  otherwise  provided 
or  authorised  under  this  or  any  other  Act ; "  and  as  in 
the  present  case  it  has  been  "  otherwise  provided  "  by 
the  Queen's  Prison  Act,  the  judgment  of  the  conrt 
telow  must  be  affirmed.  Judgment  affirmed. 

Tarry  o.  The  Cboyooh  Ookmercial  Coke 

.  Ck>UPA!IY. 

Act  of  Parliament — Penalty — Common  informer — 
10  Geo.  4,  c.  73  (Croydon  Improtemtnt  Act) — 
10#  11  Vid.  c  lb  (Got  Waria  ClaveeeAct  1847) 
— Repeal  by  impKealion. 
■By  the  Croydon  Improvement  Act{\0  Geo.  4,  c.  73), 
a  penalty  of  2001  it  impoied  upon  any  gat  or 
other  company  for  tuffering  any  impure  matter 
to  fine  into  any  tirenm,  ^.,  to  be  sued  for  by 
<mjr  common  informer.  By  Ihe  2U<  section  nf  this 
Gas  Works  Clauses  Act  1847  (10  #  11  VicL  e. 
15),  a  Wee  penally  is  imposed  for  the  same 
offence,  (aci  penally  (by  sect.  22)  "to  be  re- 
covered by  the  person  into  whose  water  such  sub- 
stance shall  be  conveyed,  or  whose  water  iludl  be 
Jxiuled  by  any  such  act:" 
Beld  (eonfimung  the  decision  of  the  court  beloui), 
that  the  latter  provision  was  pro  tanio  a  repeal 
of  the  former. 

"This  was  an  action,  brought  by  the  pit  as  informer, 
against  the  Croydon  Oas  Company  for  the  penalty 
given  by  10  Geo.  4,  c  73,  to  any  common  informer,  in 
oase  of  pollution  of  water  by  a  gas  company  within 
the  limits  of  the  local  Act 

The  de(ta.  pleaded  that  the  acts  and  things  com- 
pluned  of  were  committed  and  happened  after  the 
passing  and  coming  int*  operation  of  the  Croydon 
Commenul  Gas  wd  Coke  Act  (10  &  1 1  Vict,  c  124) 


and  after  the  1st  Aug.  1849 ;  aai  that  the  isH  tcu 
and  things  were  and  an  sooh  and  the  Ulce  sets  int 
things  as  are  described  in  the  21st  aactioa  of  the  Ga 
Clauses  Act  1847  (10  &  U  Vict  c.  14),  and  lootbtr, 
and  that  the  pU.  is  not  and  never  has  been  the  peraa 
into  whose  water  the  waahings  or  other  substances  prg- 
daced  in  making  or  supplying  gas  in  such  Act  oea- 
tioned,  being  the  washings  and  other  waste  liqnilt, 
substances  and  things  in  the  declaration  mestMoti 
were  conveyed  or  flowed,  or  the  peiaon  whose  witcc 
was  fonled. 

To  this  plea  the  pit  demurred,  on  the  grouidtlit 
the  pit's  right  to  sue  for  the  penalty  given  by  10  Go. 
4,  0.  73,  s.  27,  was  not  taken  away  by  10  &  11  Vnt 
c.  124  incorporating  the  10  &  11  Viet  c  15,  i.  !l, 
and  that  the  two  penalties  were  cnmnhdire.  T« 
Conrt  of  C.  B.  having  given  judgment  for  the  Mu., 
the  pit  now  brought  error. 

Joyce  appeared  for  the  pit,  and 

Honyman  for  the  deft,  and  referred  to  the  faHovir^ 
cases: — 

Goldton  V.  Buck,  15  E.  372  ; 

Clark*  V.   Great  Central    Gas    Cosfcai,  13 

C.  B.  838; 
Seg.  V.   Trustees  of  Northleach  and   Wtt<«i 
Roads,  5  B.  &  Ad.  939. 

Pollock,  C.  B. — We  are  all  unanimont  is  oar 
opinion  that  the  judgment  of  the  conrt  below  ilm^ 
be  affirmed.  My  own  opinion  is,  that  in  ooDstnia; 
a  penal  sutute  of  any  kuid  no  eject  ought  to  bep'a 
to  a  penal  clause  beyond  that  which  it  is  clear  tbt 
Legialature  meant  Whatever  one  is  satisfied  is  tb 
true  constmction  of  the  Act,  that  constrodion  vi^ 
to  prevail ;  but  if  then  be  any  reasonable  doubt,  «i»ite 
the  subject  be  a  penalty,  or  confiscation,  or  a  pestlb- 
fiiction  of  any  kind — one  is  not  to  oonstmetUAit 
BO  as  to  make  it  penal.  Something  more  mifkt  km 
been  urged  in  favour  of  the  pit,  if  he  coold  bt" 
shown  from  any  clause  that  the  second  pensll;  "< 
given  in  lieu  of  an  action  for  damages.  Bat  the  x* 
statute  creates  precisely  the  same  penalty  of  SOOl, «» 
it  does  not  say  that  it  is  to  be  additional.  The  «!«•■ 
ing,  1  think,  is  that  the  second  penalty  is  ssliitiliitM 
pro  tanto  for  the  first. 

BBAl(^VELL,  B. — X  am  of  the  same  opinios.  Tk 

Croydon  Gas  Compsuy  was  not  in  existence  till<n«'' 

by  the  statute  with  which  the  ConsolidatioB  M  ■ 

1847  is  incorporated,  and  the  penal  enactBeat  ulf 

the  company  may  be  read  thus :  that  for  ""7  "^ 

ofiimoe  committal  by  the  company  they  shili  l"™ 

200i ;    this  is  the  penalty  to  which  they  »i»  **• 

jeeted.    But  it  is  said  that  is  not  to  be  t'".'"'?^ 

seqnenee  ;  but  there  is  another  forfeiture,  which  elw 

is  not  repealed,  as  to  the  rest  of  the  world,  aid  i>  >* 

therefon  to  be  taken  as  repealed  as  to  the  oompso;- 

seems,  however,  to  me,  that  when  it  is  said  tk«  «*■ 

pany  are  to  forfeit  2002.,  it  means  200L  "^f^f^ 

not  necessary  to  say  that  the  old  Act  is  ■>^'*<*^'u 

fact,  it  is  not    Then  are  cases  in  whid  it  "'P'. 

put  in  force.    But  why  should  the  gas  "^^iat 

liable  to  two  penalties,  when   nobody  «1"  """Tj 

under  the  old  Act  has  to  suffer  i»r«  tt"  *!     I 

LaaUy,   what  my  brother  Williams  has  ""^  "" !" 

court  below  as  to  the  SSrd  section  of  the  6m  C1»"" 

Act  1847  seems  to  me  to  be  entirely  conchw". 

The  rest  of  the  Conrt  concurred.  ^^ 

JndjmeiUi^rmt 
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Thk  Octavia — Ex  pwrU  Nasb,  re  Flbet. 


[Bamk. 


ADTffTKAT.TY  COITST. 

Seportedbr  BOBKHT  A.  Pbitchaiid,  D.C.L.,  BarrUter-at-Law. 

Tiiuday,  Dte.  8. 

(Before  the  Right  Hon.  Dr.  Lcsnixoxox.) 

The  Octavib. 

Sttitfervmgtt — Foreign  teamm — Objection  by  eoniul. 

Under  ordinary  circumttanee$,    if  the  consul  of  a 

fartigu  coimtry  object!  to  tie  continuance  of  a  ml 

for  wages  by  a  leaman  of  the  eotmtrj/  whidt  he  re- 

pretenU,  lie  court  wUl  dinuu  the  suit. 
But  m  Me  respect  there  is  a  great  distinction  beiveen 

proceeding  agaiiut  the  skip  and  against  the  proceeds 

of  a  ship  sold. 

This  waa  a  caose  of  wagee,  and  was  brought  against 
the  Belgian  ahip  Oclavie,  bjr  her  master  Jeaii  da  Vos, 
of  Oatend,  in  the  kingdom  of  Belginm. 

The  Teasel  bed  sailed  i^om  Oitend  in  the  year 
1861,  and  after  making  nnmerons  Toyages  had  arrired 
at  liverpool,  and  baviog  taken  on  board  a  cargo  of 
■alt,  was  abont  to  sail  for  Oatend,  when  she  waa 
•rroted  in  this  snit.  The  Belgian  rice-oonsnl  at 
once  appeared  in  the  suit,  and  &led  affidavits  desiring 
that  the  Tesael  shoald  be  released  and  retnm  to  her 
borne  port  onder  the  charge  of  the  pit.  as  master, 
in  order  that  all  qnestions  in  dispute  might  he 
adjusted  at  Ostend. 

The  Belgian  consul  in  London  had  also  protested 
against  the  continuance  of  the  anit. 

MUvard,  for  the  vioe-consnl  at  Liverpool,  now 
moved  the  court  to  dismiss  the  suit 

V'  Lashington,  for  the  master,  opposed  the  motion. 

Dr.  LcsHiiioTos. — This  is  a  snit  brought  by  the 
master  against  the  ship  for  his  wages,  and  in  such  a 
suit  the  master  now  stands  precisely  in  the  same 
pcsittan  as  an  ordinary  seaman.  The  ancient  practice 
of  this  court  was,  that  leave  should  be  obUined,  prior 
to  the  institution  of  a  snit  for  wages  on  behalf  of  a 
foreign  seaman ;  but  this  waa  fonnd  to  be  exceedingly 
inconvenient,  as  the  commerce  of  the  world  increased 
so  very  rapidly,  and  it  was  in  the  exercise  of  the 
JMthority  with  which  I  considered  I  was  entrusted,  that 
I  substituted,  instead  of  a  preliminary  order  attended 
with  delay  and  expense,  a  regulation  that  notice  should 
begiven  to  the  consul  of  the  nation  that  he  might  inter- 
lere  if  be  thought  fit,  and  in  that  sute  the  practice 
has  ever  since  remained.  It  must  be  borne  in  mind 
the  ancient  mle  undoubtedly  was  never  to  proceed, 
except  nnder  very  particular  circumstances,  if  the 
oonsnl  or  mioiater  of  a  foreign  sUte  interfered.  The 
first  question  is,  whether  the  court  has  jurisdiction. 
The  observations  that  I  made  in  the  case  of  the 
GcjMchidt,  I  W.  Rob.  143,  were  in  answer  to  the 
objeetiou  that  waa  taken  to  the  court  having  any  juris- 
diction at  all,  because  there  is  a  very  great  difler- 
•nce  between  having  jurisdiction  and  declining  to 
•zerds*  it ;  and  no  consent  can  give  this  court  juris- 
diction unless  it  originally  possessed  it.  Whether  it 
woald  exercise  it  or  not  depended  on  other  reasons 
and  o&«r  principles.  Now  I  take  it,  the  general  rule 
here,  and  tlsewhere  in  the  courts  of  the  United  States, 
which  have  had  on  many  occasions  to  consider  this 
sabject,  is  not  to  ]>roceed  if  an  objection  was  raised  on 
the  part  of  the  minister  or  on  the  part  of  the  consul  of 
the  state,  and  not  to  bevery  particularwith  regard  to  the 
nature  of  the  objections  raised,  it  they  Bpp9ared  to  be 
primA  facie  satisfactory.  There  certainly  have  been 
cases,  not  in  this  country,  but  in  the  United  States, 
where  their  courts  have  proceeded  in  the  case  of  a 
British  vessel,  even  in  spite  of  the  remonstrance  of 
tlw  British  minister.  One  or  two  eases  of  that  des- 
enption,  upon  an  examination  of  their  reports,  I  have 
discovered,  but  they  were  very  strong  cases,  and  I  can- 
not nndertaks  to  say  but  that  the  oonrts  were  justified 
in  the  oeons  they  pnrsoed.    It  is  to  he  remembered 


there  is  a  very  great  distinction  between  proceeding 
against  the  ship  and  against  the  proceeds  of  a  ship- 
sold.  In  the  latter  case,  if  the  master  had  been  en- 
gaged on  many  voyages  in  the  Eaat  Indies  or  distant 
parts  of  iths  world,  it  would  be  unjust  to  leave  him 
without  any  provision  here  for  obtaining  payment  or 
his  wages.  But  that  is  not  the  present  case.  In  this  - 
instance  a  veasel  was  leaving  Liverpool  for  her  home- 
port,  Ostend,  when  she  was  arrested  by  th« 
master  for  his  wages.  Objection  was  thereupon  tsken^ 
after  some  interval,  by  the  Belgian  vice-consul  at 
Liverpool,  and  snbsieqneotly  by  the  Belgian  consul 
himself.  Now  what  are  the  reasons  why  the  court 
should  not  accede  to  the  application  made  by  tho- 
Belgian  consul  here ;  an  application  which,  according^ 
to  ordinary  prooeedings  in  former  times,  was  never- 
refused,  as  I  am  aware,  except  under  dreumstanees  sO' 
peculiar  as  to  form  no  precedent  at  all.  The  Belgiao- 
consul  states  that  he  deeires  the  suit  to  be  put  an  end 
to.  To  this  the  answer  given  is  that  the  vessel  is  iik 
difficulties,  and  that  the  master  is  not  able  to  recover- 
what  isduetohimifthe  vessel  goes  back  to  Ostend.  I  do 
not  think  that  is  a  snfficiant  reason,  because  the  master- 
of  the  Belgian  vessel  is  necessarily  subject  to  the  juris- 
diction of  the  courts  of  his  own  country,  and  if  they 
trill  not  do  him  justice,  there  is  no  reason  why  thia- 
court  should  interpose  its  authority  and  interfere.  I 
think  this  motion  must  be  acceded  to  and  the  soik- 
dismissed. 


00T7BT  OF  BANKBTTPTOY. 

Bcportod  by  A.  A.  DoniA  and  J.  Moboax,  Esqrs.. 
l)anlsters.at-I.aw. 

Tuesday,  Jan.  19. 
(Before  Mr.  Commissioner  Uolrotd.) 
Ex  parte  Nash,  re  Fleet. 
Expugning  claim — Action  and  order  of  rf/erence 
tlierein — Reference  to  official  assignee. 
Where  an  action  was  brought  by  an  executrix  and  aiP 
orderof  reference  made  thereinbefore  the  banimplejf 
of  the  deft  and  the  pit.  afterwards  abandoned  thf 
action  and  claimed  under  the  bankruptcy,  the  Court, 
on  application  of  the  assignees,  refused  to  expunge 
the  proof,  but  referred  the  matter  to  the  official  as- 
signee, uith  liberty  for  him  to  raise  and  state  any 
question  fur  the  opinion  of  the  court. 
Expunging  claim.    This  was  an  application  to  ex- 
punge a  claim,  made  the  24th  Nov.  1863,  on  behalf  of 
Elizabeth  Edwards,  for  the  sum  of  2588{.  13>.  SdL 
Mra.  Edwards,  as  executrix  of  the  will  of  her   lato 
husband,  had  brought  an  action  against  the  bankrupt, 
in  the  Court  of  C.  P.,  and  an  order  of  reference  was- 
made  under  the  17  &  18  Vict.   c.  125,   s.    3,  which 
gives  power  to  the  court  or  judge  to  direct  an  arbitra- 
tion or  reference  before  an   arbitrator  appointed  by  the 
parties,  or  to  an  officer  of  the  court.    The  order  ot 
reference  in  this  case  was  made  to  the  master,  and 
bore  date  July  17,  1863,  but  before  any  appointment 
could  be  obtained  nnder  it  Fleet  became  bankrupt  npoa 
his  own  petition  on  the  24th  Nov.  1 863. 

Arkcoll  (solicitor)  appeared  for  the  oreditora' 
assignee,  and  contended  that,  as  the  question  between 
the  claimant  and  the  bankrupt  was  one  of  account, 
thia  conrt  ought  not  to  be  called  upon  to  deal  with  it^ 
but  ought  to  expunge  the  claim,  leaving  Mrs.  Edwards 
to  proceed  upon  the  order  of  reference  which  the  bank- 
rupt had  obtained  in  the  action.  He  referred  to  the- 
182nd  section  of  the  Consolidation  Act  1849. 

Parker  (solicitor)  appeared  on  behalf  of  creditors  oB 
the  same  side. 

Norton  (solicitor)  for  Mrs.  Edwards,  contended  that 

the  conrt  was  bound  to  decide  the  question,  and  had 

ample  powen  to  do  so  nnder  sects.   148  and  155  of 

the  B.  A.  ,1861.    The  daim  baviog  bM%  entorad  uponi 
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the  prooetdlnga  ifae  conld  not  ba  oompelled  to  proceed  i 
under  the  order  of  reference,  inumuch  lu.the  actioa 
under  which  the  order  was  mad*  rout  be  doemed  to 
Iwre  abated,  and  bis  client  to  hare  made  her  election 
under  aeet.  182  of  the  ConeoUdation  Act  1£49.  He 
«tted 

Augarde  t.  Tkomptm,  5  Oowl.  Pr.  Ca».  762  ; 

Woodtoard  T.   Meredith,  3   Dowl.  &  Lowndes, 
135; 

&aU  v.  Bomkn,  22  L.  J.  2i9.  Ex. ; 
Anj  proceeding  on  her  part,  after  her  claim  was  en- 
tered, might  be  restrained  bj  injunction  in  Chaucerj : 

Rm^ford  r.  Burry.  7  Dowl.  Pr.  Cas.  867  ; 

Ex  parit  Diaci,  2  Mont.  &  A.  675  ; 

£x  parte  Bemaieoni,  2  G.  &  J.  881 ; 

Feterwlarff'a  Abr.  2nd  edit.  135,  136  ; 

18th  G<n.  Urd.  I2th  Oct.  1861. 
H»  alto  referred  to  the  183rd  section  of  the  Consolida- 
tion Act  1849. 

Ur.  Commibsioner  Holroyo. — I  do  not  think  I 
ought  to  eipange  this  claim.  Let  the  accunnts  be 
xeferred  to  the  official  aasignet,  with  liberty  to  him  to 
^ais*  and  slate  anjr  queetion  which  may  arise  before 
Jiim  aa  to  evidence  or  otberwiae  for  the  decision  of  the 
■oonrt.  Ordered  aecordutgli/. 


iS^utt))  (SAVXii. 


OOTTRT  OP  APPEAL  IN  CHANCERY. 

Repotteit  ky  Tbouas  Ubooksbaxk  and  Jaues  D.  Uavidsox, 
Esqra.,  Jiairlsten-al-Law. 


y,  Jan.  II. 
(Before  the  Louos  Jusncxs.) 

WlUCIHSOH  V.  BOOBRS. 

Leetor  and  leetee — Breach  of  covenant — Coneer- 
tim  of  p/rtmieee — Acquiescence — Injunction. 

Jn  a  feme  granted  to  the  deft.  R.  a  covenant  was 
contained  on  the  part  of  the  laiee  touiuthe  premites 
as  a  private  dteelling-houte  only,  fillowed  by  a 
proviso  that  if  other  if  lie  adjoiuing  houset  (which 
were  the  property  oftlie  name  kteor)  should  be  con- 
verted into  a  shop,  tite  lessee  should  be  at  liberty  to 
-eoncerf  his  premises  to  a  similar  use.  la  June 
1863  the  premise*  were  underlet  to  the  deft.  A., 
who  placed  in  his  window  a  blind  or  placard,  bear- 
ing this  itucriplim,  "  A.  A.,  Coalojice,  and  at  the 
Coal  Exchange."  Against  this  tue  of  tlie  premise* 
the  H.  It.  granted  an  interlocutory  injuaciion ;  but 
upon  it*  appearing  that  the  adjoitung  house  had 
been  let  to  a  photographer,  who  upon  the  door-post* 
and  thewhere  announced  hi*  calling,  ami  sold  photo- 
gn^ih*  upon  his  premisrs. 

Their  Lordships  t&stoleed  the  injunction. 

The  fhct  of  the  eeuatum  of  the  photographer'*  trade 
before  the  bill  was  fed  held  not  to  be  material  in 
deciding  upon  the  motion. 

^<r  Tbrner,  L.  J.;  IVhere  the  covenant  and  its 
breach  are  clear  and  distiact,  and  irreparable 
iHptry  i*  Ukely  to  occur  from  it,  the  court  mUl  inter- 
fere by  injunction  bffure  the  hearing;  but  ifother- 
wite,  the  gueslion  becomes  one  of  comparative 
vtjury,  and  the  court  will  consider  whether  greater 
injury  will  be  done  by  granting  or  withholding  the 
injuaetion. 

This  waa  a  motion  by  the  deft.  William  Sogers 
■eeking  to  discharge  on  iuteilncatory  injunction  which 
hod  been  i>rxnted  by  the  M.  R.,  reatraining  the  defts. 
'William  Rogers  and  Alpheus  Andrews  from  using  the 
house  and  premiaea  No.  39,  Westboorne-groTe,  for  a 
coal  office,  and  from  carrying  on,  or  allowing  to  be 
carried  on,  the  business  of  a  coal  merchant  therein, 
and  from  exhibiting  a  placard  or  notice  in  the  words, 


"Alpheos  Andrews, 
Coal  Office, 
and  at  the  Coal  Exchange  ; " 
and  from  using  or  allowing  the  aaid  house  and  yn- 
mises  to  be   used  other  than  as  a  prirate  dwell»|^ 
house ;  and  from  in  any  manner  Tiolating  the  ooreiianu 
of  a  certun  indenture  of  lease  dated  the  SSth  iu. 
1839. 

The  bearinf!  of  the  application  before  the  M.B.  sS 
be  found  at  9  L.  T.  Rep.  N.  S.  434,  bat  as  the  decisua 
of  the  Court  of  Appeal  went  upon  atmewhat  difaat 
facts  from  those  on  which  his  Honour  proceeded,  a^tliMt 
statement  of  the  eironmstances  is.  necessary. 

By  deed  dated  the  28th  Aug.  1844,  the  premiM  ii 
qnestlon  were  granted  and  demised  to  one  Oliarls 
Hammond  for  a  term  of  serenty-siz  yean  aa*  » 
qnarter,  and  the  lessee,  for  himself,  his  execnton.  afai- 
nistrators  and  assigns,  covenanted  with  the  ksKn 
(amongst  other  things)  "  to  keep  and  use  the  uH 
messuage  and  premises  as  and  for  a  prints  dvcBsig- 
house  only,  and  tteit  he  should  not  snSer  to  be  done 
npon  the  said  premises  any  act  or  thing  which  mi^bt 
be,  or  which  might  grow  to  be,  an  annoyance,  damsgf, « 
disturbance  to  them  (the  lessors)  or  ol  tlie  oiher  te»M» 
for  the  time  being  of  the  estate  of  Wdliam  Krasiil 
Jenkins  (one  of  the  lessors)  at  Westboursegmw 
aforesaid." 

The  residua  of  this  term  was  on  the  12lh  Aog.  185" 
assigned  by  Qiiarles  Uammoud  to  one  John  SjMtlia;- 
but  subject  to  the  payment  of  renU  and  the  cowssnti 
in  the  former  indenture  contained. 

By  indenture  dated  the  2Sth  Jan.  1859  John  SperliH! 
demised  the  premises  to  the  Bev.  William  Gwtkv 
Lewis  for  twenty-one  years,  and  Mr.  Lewis  oonawttd 
"  to  keep  and  nsa  the  said  mesanage  as  and  for  t 
prirate  dwelling-honse  only,  and  not  to  do  u-  suff*  >» 
be  done  any  act  or  thing  which  might  be  an  animrJMe 
to  the  said' John  Sperling  or  the  teoanta  of  the  uijoin- 
ing  or  adjacent  premises."  This  waa  followed  tf » 
proviso,  which  was  accidentally  omitted  fcom  the  sUtt- 
ment  which  the  bill  contained : 

"  Prorided  always,  that  if  any  or  either  of  tb«  si- 
joining  or  adjacent  premises  now  belonging  to  the  wl 
John  Sperling  shall  bo  oonrerted  into  a  shop,  tht  fi 
Wm.  Garrett  Lewis  shall  be  at  liberty  to  coanrt  tb 
premises  hereby  demised  to  a  similar  nse." 

In  July  1862  Mr.  Lewis  assigned  all  bo  istste* 
onder  the  last-mentioned  lease  to  the  deft.  BsfBf 
and  he  in  Jane  1863  sablet  the  premises  to  t^ 
deft.  Andrews.  Both  of  these  defts.  bad  notice  of  im 
oorenants  and  prorisoes  which  were  contained  la  a» 
lease  dated  the  25th  Jan.  1859,  but  it  was  alleged  tW 
they  had  entered  into  their  agreement  exprealjp 
order  that  the  defl.  Rogers  might  canyon  the  bmo* 
of  a  coal-merchant  there.  Soon  after  his  teii««r 
commenced  he  accordingly  put  up  in  bis  window  lit 
inscription  above  sUted,  but  he  nude  no  sli»r»t»n 
whatever  in  the  struotnre  or  appearance  of  tie  haw; 
nor  did  he  at  any  time  keep  coals  there  for  "^^^^ 
anything  more  than  reeeire  orders  on  the  pr*™* 
which  he  afterwards  supplied  from  his  other  »ii^ 

At  the  date  of  the  lease  in  Jan.  1859,  Mr-  Sf«»! 
was  the  owner  or  lessee  of  the  adjacent  booses,  S;, ». 
and  40,  as  well  as  of  No.  89  ;  but  he,  in  »»■  "**^ 
assigned  bis  interest  in  aU  of  them  to  Mr.  Wilh«*». 
who  now  61ad  this  biU  for  the  injnnctioa  already sW^ 

Upon  the  evidence  it  appeared  that  ahnost  sU  iw 
bonses  in  the  street  caUed  Westboamei?o»«  •"* 
occupied  aa  shops:  that  No.  38  waa  oocapied  by  «  ar- 
tist, who  had  bis  name  and  caUing  in  a  bi»as-^«t«  apw 
.his door;  that  No.  39  hod  prerioualy  bean  m  theoecs- 
pation  of  a  Mr.  Smith,  a  surgeon,  whose  ns™'.*™Q 
fession  had  also  been  npon  his  door;  and  that I«>-*Y7. 
boon  let  by  the  pit.  in  June  1 861  to  a  Mr.  fisher,  a  ftat- 
grapher,  who  toA  portraits  and  sold  photogtapM  os 
the  premises,  and  had  the  wwda  "  Rsher,  phsHF^«> 
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painted  on  hit  door-poat  Mr.  Fuhor  had,  howerer, 
girrn  np  bis  trade  and  left  the  premises  before  tlie  bill 
was  filed.  The  fonr  houses  belonging  to  the  piL  were 
the  onlj  houses  io  the  street  which  had  not  been 
jtctnalljr  conrerted  into  open  shops. 

The  M.  R.  granted  th«  injanction,  from  which  order 
the  deft.  lit.  Rogen  now  appealed 

J.  Uintlt  Palmer,  Q.C.  and  Bogle  snpported  the 
appeal. — Tlie  notice  in  the  deft.  Andrews'  window  was 
not  a  breach  of  the  oovefaant ;  bat;  a*  the  pit.  had 
acquiesced  in  the  nse  of  the  next  house  as  a  place  for 
selling  photographs,'  the  express  proriao  of  the  lease 
cams  in  10  operation,  and  the  right  to  ose  No,  39  aa  a 
coal-ofBce  could  not  be  denied.    Tbej  referred  to 

Tit  Dulie  0/  Bedford  V.  TJie   TnuUet  of  the 

BrilM  ilutemn,  %  Ujl  &  K.  553 ; 
Roper  T.  WUtiamt,  Tnm.  &  R.  18 ; 
ChUdy.  Douglat,  5  De  G.  M.  Sc  0.  739. 
The  pill.,  bf  acqoiring  the  freehold,  had  lost  the  benefit 
of  (lie  corenants  contained  in  the  nuder-leaae: 
Co.  Lit*.  193  a,  and  151  b ; 
8  &  9  Vict  c.  109,  B.  9. 
Tliera  was  no  substantial  injoiy,  and  npon  an  inter- 
locutorj  application  at  all  erents  the  injunction  shonld 
hare  been  refused : 

The  AUornef-Geiural  r.  XicM,  16  Ves.  333; 
Johuon  T.  ll'yoM,  9  L.  T.  Rep.  N.  S.  618. 
Ijoeock  IVeU,  fer  the  deft.  Andrews,  in  the  same 
iotemt,  took  no  part  in  tlw  aigaraent. 

Sdwgik,  Q.C.  and  C.  Smituton,  supported  bis  Honour's 
order. — The  convenion  contemplated  by  the  pioriso 
was  a  stmctnral  cooTersion.  No  snch  conTcrsion 
of  any  of  the  other  houses  bad  erer  been  mido; 
bat  snch  as  it  was  it  had  ceased,  and  the  photo- 
grapher bad  '  left  the  premisea  some  months 
ago.  The  proriso  bad  therefore  no  operation.  There 
was  a  clear  breach  of  a  covenant  entered  into  for 
Talaable  consideration.    They  cited 

Kenp  y.  Sober,  1  S.  &  St.  N.  S.  517 ; 
JointtoH  T.  Uale,  2  K.  &  Jo.  414. 
J.  Uimie  Palmer,  Q.  C.  baring  been  heard  in  replj. 
Lord  Juatiee  Kxioht  Bbcck. — Upon  the  pre- 
sent application  it  was  not  necessary  to  express  an 
opinion  on  more  than  one  of  the  points  which  had 
been  raised  in  the  argument,  namely,  oa  to  the  mean- 
ing of  the  concluding  words  in  the  covenant  restriclire 
of  Inules— words  which  had  been  omitted  from  the  bill, 
bat,  he  was  sore,  omitted  from  no  wrong  intention. 
Tlioee  words  were :  "  If  any  or  either  of  the  adjoining 
or  adjncent  premisea  then  belonging  to  the  aaid  J  hn 
Sperling  sh4ll  be  converted  into  a  shop,  the  snii)  Wil- 
liam Garrett  Lewis  shall  be  at  liberty  to  convert  the 
premise*  hereby  demised  to  a  similar  ose."  The  Grst 
question  to  which  he  intended  to  address  himself  was, 
whether  any  of  tlie  ailjoiiiing  or  adjacent  premises  had 
Wen  since  converted  into  a  shop.  Was  the  house  which 
was  now  occupied  by  a  photofp^pher  part  of  the  pre- 
uiises  adjoining  or  adjacent  ?  That  it  was  so  there 
coold  be  no  doubt.  Then,  had  it  been  "  oonverted  into 
a  all  ip, "  witliin  the  meaning  of  that  term  as  ujcd  in 
the  instmment  before  the  oourt,  since  the  lease  had 
been  granted  ?  He  was  of  opinion  tliat  there  waa, 
to  say  the  least,  ground  for  great  and  serious 
doubt  whether  it  had  not  been  ao  converted.  It 
was  true  that  there  had  not  been  any  architectural 
Of  structural  chang*,  but  the  place  had  been  used  for 
the  sale  by  Mr.  Fisher  of  goods  to  a  gre.it  extent, 
nimely,  of  photographic  drawings  and  works  of  a 
similar  description.  It  would  make  no  diSerence  that 
the  oonversion  was  only  of  saeh  a  character  as  be  had 
■tated,  for,  as  had  b«eo.  already  intimated,  the  ab- 
aeoc*  of  arohitectmal  and  structural  change  was 
not  of  importance.  But  the  real  question  was, 
whether  the  premises  had  been  oonverted  into 
or  ased  as  a  place  for  selling  gsods  by  Fisher. 
}{*  thought  that  it  had  been  w  warerted  and  used, 
99.829. 


and  therefore  that  fact  mnst  be  taken  to  be  fouSd 
for  the  deft.  Next,  what  was  the  effect  of  the 
premises  having  been  converted  into  a  shop,  or  need  as  a 
shop,  upon  the  case  of  the  other  lessee  f  It  was,  that 
he  also  was  at  liberty  to  convert  his  premises  to  « 
Eimilamse.  'llie  word  "convert  "must  be  considered 
as  bearing  the  aailie  meaning  iti  both  parts  of  the  para- 
graph, and  therefore  ad  architectnral  or  structural  con- 
version Was  not  in  question  in  the  ptotetlt  cohtenttoti; 
Had  then  the  deft,  obtained  the  librtty  of  usihg  the  pro- 
perty in  bis  occupation  for  a  similar  Use  or  purpose  ?  He 
was  of  opinion  that  he  had.  Was  the  purpose  fot 
which  he  had  been  lately  tuing  the  premises  "B 
similar  nse?"  They  had  been  used  as  a  place  Of 
business,  not  for  Selling  goods,  but  only  as  a  plaOe  of 
biuiness  for  receiving  orden  for  coals  sold  and 
delivered  from  another  place,  and  to  hi*  mind  it 
appeared  that  this  was  a  "similar  nse,"  within 
the  meaning  of  that  expression  contained  in  the 
lease.  Therefore,  if  the  case  had  to  be  decided 
at  that  time,  hit  decision  would  be  in  conformity 
witli  that  view.  But  the  court  was  not  obliged  to 
decide  the  whole  question  at  once.  It  was  suiBcient 
for  the  present  purpose  to  say  that  there  Was  great 
and  serious  dcnbt  whether  the  pit.  was  right  in  his 
contention  as  raised  upon  the  motion,  and  he 
waa  of  opinion  that  the  case  conid  not  possibly  be 
presented  more  favourably  fur  the  pit.  than  aa  a  case 
of  grare  and  serious  doubt.  Irreparable  mischief  to 
the  pit.  was  of  course  ont  of  the  question,  and  ao* 
cording  to  the  present  view  which  he  bad  taken  of  the 
Uw  and  of  the  facts,  a  case  for  an  injanction 
bail  certainly  no!  'been  made  ont.  It  was,  how- 
ever, desirable  that  nothing  shonld  now  be  said  or 
done  which  might  prejudice  the  case  of  the  pit.  at  the 
hearing  of  the  cause,  and  he  6liottld  therefore  propose 
that,  in  diwbarging  the  order  of  the  II.  R.,  it  bliould  bo 
without  prrjodli-e  to  any  question.  The  costs  at  the 
Rolls  anil  in  tliw  cotirt  would  be  made  cotts  in  the 
cause. 

Lord  Justice  Turxkb  agreed  with  his  learned 
brother  that  this  injunction  ought  to  be  diasolvtd, 
and  be  aUo  agreed  with  him  in  thinking  that 
the  costs  ought  to  be  left  to  he  dealt  with  by  the  U.R. 
For  the  present  purpose  be  would  assume  that 
there  had  been  a  breach  by  the  deft,  of  the  cove- 
nants contained  in  the  lease,  altliongh  he  expressed 
no  opinion  on  that  point ;  and  he  would  also,  for  the 
present  purpose,  further  assume  that  the  pit.  had  not 
debarred  himself  from  his  light  to  come  to  this  court 
for  an  injunction  ;  although  he  thought  that  much 
might  be  said  upon  that  point,  more  especially  with 
reference  to  bis  Hcquiesccnce  as  precluding  an  interlo- 
cutory injunction,  although  it  miglit  pssibly  not 
preclude  him  from  obtaining  an  injunction  at  the 
heuring  of  the  cause.  But  he  felt  by  no  means 
satisfied  that  the  authorities  referred  to  bad  a  hearing 
upon  the  present  cose.  StiH  ho  assumed  all  these 
points  in  favour  of  the  pit.,  fur  it  was  stifficient  to 
deal  with  the  case  upon  the  proviso  at  the  end  of  the 
covenant  contained  in  the  lease.  By  that  proviso,  if 
any  of  the  adjoining  or  adjacent  premises  should  be 
converted  into  a  shop,  the  deft,  was  to  be  at  liberty  to 
eonrart  the  premises  demised  to  him  Io  a  shnilar  use. 
It  had  been  contended,  on  the  part  of  the  pit ,  Oiat  thh 
conversion  of  the  premises  to  which  the  proviso 
referred  meant  only  a  structural  or  architectural 
conversion— but  he  was  not  prepared  to  go  that 
length.  On  the  contrary,  ha  thought  that  the 
premises  might  be  "  convetted,  "  either  by  the  manner 
in  which  they  were  used,  or  by  an  alteration  of  the 
bnildiugs  themselves.  The  question  to  be  derided 
at  the  liearing  of  the  cause  would  be  whether,  on  the 
true  construction  of  that  proviso,  a  conrrrsioa  by  user 
was  intended,  or  only  a  stmctnral  conversion.  He  had 
(elt  hnnssif  pressed  io  the  ooors*  of  the  argameot  hj 

Digitized  byLjOOQlC 


tBE  LAW  REPORTKft. 


rVoI.d. 


Chan.]    Jit  F ,  Am  Alleged  Lomatic— if*  Wood  (a  Lunatic.)    BammeB  t».  Esoi,AXU.     [Ciiak. 


tba  direct  coreoant  into  which  the  deft,  bad  entered,  bat 
he(theL.J.)bideertainI;iniupprehendedUieU»apon 
that  lobject,  if  it  really  were  the  law,  that  in  alt  cases 
of  absolute  oorenants  tbeoonrt  will  interfere  by  injonc- 
tion  to  enforce  them,  witbont  having  reference  to 
the  circnmstances  of  the  case  before  it.  He  agreed 
that  if  the  covenant  was  clear  and  distinct,  and 
if  the  breach  of  it  was  also  dear  and  distinct,  and  if 
alio  irreparable  injary  was  likely  to  occnr  from  a  breach 
of  it,  it  wonld  be  the  dnty  of  the  coart  to  interfere 
by  injunction  before  the  hearing ;  but,  on  the  other 
hand,  if  the  covenants  were  not  clearly  expressed,  or  if 
it  was  doubtful  whether  a  breach  had  actually  been 
committed,  or  if  no  irreparable  injury  was  likely  to 
to  be  occasioned  either  to  one  side  or  the  other,  then, 
according  to  the  whole  course  of  this  court,  it  became,  in 
his  opinion,  a  question  of  comparatire  injary — to 
which  side  the  greater  injary  would  be  occasioned. 
In  the  present  instance  it  was  impossible  to  doubt, 
looking  at  the  trade  which  the  deft,  was  carrying  on 
upon  bis  premises,  that  great  injary  wonld  ensue  if  the 
injunction  were  granted  ;  on  the  other  hand,  he 
had  looked  throngh  the  affidavits  in  vain  to  discover 
any  evidence  of  substantial  injury  which  the  pit. 
wonld  sustain  if  the  injunction  were  now  with- 
held, and,  upon  these  grounds,  he  was  of  opinion 
that  the  injanction  granted  by  the  H.  R.  must  be 
dissolved. 

Lord  Justice  Knioht  Bbuce  added,  that  he  had 
omitted  to  comment  upon  the  argument  which  the  pit, 
had  addressed  to  the  court,  founded  on  the  fact  of  the 
cessation  of  the  photographic  business  at  Michaelmas 
last.  In  bis  opinion,  however,  tho  eessation  of  that 
business  made  no  difference  whatever  to  the  Mse. 

Solicitor  for  the  pit,  H.  J.  Xidiu. 

Solicitors  for  the  deft.  Rogers,  the  app.,  /.  and  IT. 
Buller. 

Solicitor  for  the  deft.  Andrews,  D.  Akton. 


June  13  and  Dee.  16. 
(Before   the   Lords   Justicbs.) 

Jt»  F ,  As  Allkokd  LimATic. 

tMnacg — Reeoverg  of  the  patient — C<ul*  of  petitioner 

—29^26  C(c(.c.86,  a.  II. 
A  ladg,  living  apart  from  her  huiband,  presented  a 
petition  far    an  inquiri/  at   to  the  ilate  of  mind 
of  her  huiband.      The  petition    tnu   ordered  to 
eland  over,  and  in  the  meaniehile  the  hmband  re- 
covered : 
Beld,  that,  under  eueh  cireumitanees,  the  petitioner't 
eotis  mmt  be  paid  bg  the  alleged  lunatic,  unlete 
there  were  grave  reaeomfor  refiuing  them. 
Upon  the  16th  June  1863  a  petition  was  brought 
•D  for  hearing  before  their    Lordships,    praying    an 
inquiry  into  the  state  of  mind  of  a  gentleman,  whose 
wife  by  her  next  filend  was  the  petitioner.    At  the 
date  of  the  petition,  and  for  some  time  previously,  the 
petitioner  was  living  apart  from  her  husband. 

It  was  proved  that  in  the  previous  MArch  the 
alleged  lunatic  had  been  removed  by  his  brother  and 
sister,  representing  bis  family,  to  a  house  which  they 
took  in  St.  John's-wood,  where  they  resided  with  him, 
keeping  him  under  personal  restraint.  He  had  had 
attacks  similar  to  that  wbiih  rendered  his  confinement 
necessary  on  several  occasions,  but  be  had  always 
recovered,  to  all  appearance  perfectly,  within  a  few 
months.  The  family  phyucian  was  called  in  to 
attend  him,  but  when  the  petitioner  heard  of  his 
indupoulion  she  sent  two  medical  men  of  her  own 
choosing  to  visit  him,  but  they  were  refused  admittance 
to  the  patient.  Upon  this  the  lady  commenced  pro- 
ceedings in  lunacy. 

Messrs.  Coutts  and  Co.  were,  it  appeared,  the 
bankers  of  this  gentleman,  and  bad  been  in  the  habit 


of  receiving  money  on  his  account,  and  mauagiug  his 
affairs  for  him. 

fValler  supported  the  petition. 

Bediattt  appeared  for  Mr.  F        '. 

When  the  petition  was  brought  on  the  brother  of 
Jfr.  F  undertook  not  to  remore  him  out  of  the 

jurisdiclian,  and  Messrs.  Coutts  and  Co,  were  stated 
to  be  willing  to  oontinoe  to  manage  bis  affairs,  and 
upon  tbia 

Their  LosDsmpS  ordered  the  petition  to  stand 
over  npon  the  nndsrtaldag  of  the  brother,  and  di- 
rected Messrs.  Coutts  and  Co.  to  m.ike  a  cntaiu 
monthly  payment  oat  of  the  funds  in  their  bands  for 
the  support  of  Mr.  F. 

On  the  16th  Dec.  the  case  was  again  mentioDed. 
It  appeared  that  in  the  meantime  the  alleged  lunatic 
had  recovered,  and  the  medical  gentlemen  certified 
that  he  was  then  of  sound  mind. 

Bedaell,  on  his  behalf,  now  asked  that  the  petitioii 
might  be  dismissed.  His  client  was  willing  to  piy 
the  costs  of  all  parties  except  those  incurred  by 
his  wife,  for  which,  of  course,  the  next  friend  waa 
liable. 

Waller,  on  behalf  of  the  petitioner,  submitted  that 
she  was  entitled  to  her  costs.  He  referred  to  the 
1 1th  section  of  the  Lanacr  Regulation  Act  1862  (3S 
&  26  Vict  c.  86),  which  provides  that  it  shall  be  lawful 
for  the  court  to  order  the  costs  of  and  incidental  to  a 
petition  for  a  commission,  &e.,  and  of  and  inodental  to 
the  prosecution  of  an  inquiry,  &c.,  consequent  Uiereon, 
to  be  paid  either  by  the  party  who  shall  have  presented 
such  petition,  or  by  the  party  opposing  it,  or  oat  of 
the  estate  of  the  alleged  lunatic,  or  partiy  in  one  way 
and  partly  in  another,  as  the  court  shall  think  fit 
The  petiliou  here  was  iond  fide,  it  waa  warranted  by 
Mr.  F.'s  condition  at  the  time,  and  there  was  no  jot 
grounds  for  refusing  his  wife  her  costs. 

Lord  Justice  Turhbb  said  that,  in  bis  opinion,  the 
costs  of  presenting  petitions  of  this  nature  in  lunacy 
ooght  not  to  be  refused  to  the  persons  presenting  tbrra, 
unless  for  some  serious  reasons.  It  was  verr  desireU* 
that  ne  one  should  be  deterred  by  the  fear  of  having  to 
pay  the  costs  from  interfering  on  behalf  of  tboae  nofiiir. 
tunate  persons  who  were  unable  to  protect  tbemselve* 
and  their  interests,  and  no  obstacles  ought  to  be  thrown 
in  their  way.  No  such  reasons  as  he  had  mentiooed 
existed  in  the  present  instance,  and  he  was,  therefore,  of 
opinion  that  the  costs  of  the  petitioner  ought  to  be  paid 
by  the  alleged  lunatic  The  order  now  to  be  made 
would  so  direct,  and  all  proceedings  nndei  the  petition 
wonld  be  stayed  till  further  order. 
Lord  Justice  KiitaaT  Bbucb  conoomd. 

Dec.  4,  11  and  18. 

(Before  the  Lords  JvsncBS.) 

Re  Wood  (a  Lunatic). 

Banmkb  v.  Enolahd. 

Lunacg — Practice — ProdHCtion  of  doamentt  hdd  in 

the  lanacg. 
h  a  suit  bg  perioni  profeteing  to  he  next  of  kin  to  a 
deceaeed  lunatic,  to  eilablith  their  kindred  againil 
a  person  who,  mang  gears  ago,  was  certified  om 
the  lunatic's  death  to  be  his  sole  next  of  Ian,  and 
who  had  in  that  character  obtained  administration 
te  and  possession  of  his  estate,  the  pit.  is  entHJtd 
as  of  right  lo  the  uupectiba  and  produdion  of  the 
documents  which  have  remained  m  lie  caitiM^  of 
the  officers  in  lunacg. 

This  was  a  petition  for  leave  to  the  petitioners  to 
inspect  certain  documents  which  were  in  the  costody 
of  the  Masters  in  Lunacy,  under  the  following  dream- 
stsnoes  : — 

The  above-mentioned  suit  of  Banner  v.  England 
was  instituted  on  lbs  I9th  June  1863,  by  Edward 
Banner  and  Sarah  Caroline,  his  wife,  wbo  by  Uisir  bill 


Digitized  by 


Google 


Vol.  9.] 


tltE  LAAV  REPORtER. 


Cm  AN.] 


Backham  p.  Dk  La  Marb. 


[ClIAH. 


alleged  that  the  femtle  pit.  wu  the  representative  of 
one  of  the  next  of  kin  of  Isaac  Wood,  the  lunatic, 
who  had  died  intestate,  and  it  prayed,  amongst  other 
things,  "  that  it  might  be  declared  that  S  irah  Thump- 
soo,  deceased  (nho  was  the  mother  of  Mrs.  Banner), 
as  one  oi  the  next  of  kin  according  to  the  statute  fur 
the  distribution  of  intestates'  estates,  of  the  said  Isaic 
Wood,  lirin;;  at  his  decease,  was  entitled,  and  that  the 
pit.  Sarah  Caroline  Banner,  as  the  legal  personal  re- 
preseutatiTe  of  the  said  Sarah  Thompson,  deceased, 
is  now  entitled  to  a  share  of  the  whole  of  such 
personal  estate  of  the  said  Isaac  Wood,  the  aaiJ 
intestate." 

In  this  suit  replication  was  filed  on  tho  6th  Aug. 
1853,  bat  the  time  for  closing  eriiience  bad  not  expired, 
OS  it  had  been  extended  b/  order. 

Isaac  Wood  was  dulj  found  Innalic  hj  inquisition 
m  in;  yem  ag'),  and  he  continued  a  lunatic  to  his 
d»th.  He  died  intestate,  and  was  possessed  of  con- 
siderable real  and  personal  estate. 

B;  a  report  bearing  date  the  12th  Jan.  1849,  which 
was  made  '1:7  the  Master  in  Lnnaoj  soon  after  the 
lunatic's  death,  it  was  certified  that  one  Tliom.is  Cope- 
land  was  the  sole  next  of  kia  of  the  lunatic.  Sir. 
Copeland  upon  this  finding  obtained  letters  of  adminis- 
tration to  his  estate  and  efTocts,  and  possessed  himself 
of  the  personalty  to  a  very  considerable  amount. 

Mr.  Copeland  died  on  the  1 2th  Dec.  1850,  having 
by  his  will  appointed  the  deft.  John  England  and 
Charles  Bomford  to  be  his  executors.  The  will  was 
proved  by  both,  but  subsequently  thereto,  and  before 
the  institution  of  the  suit  of  Bitnntr  t.  England,  Mr. 
Bamford  died. 

These  facts  appeared  upon  the  present  occasion,  and  the 
prayer  of  the  petition  was,  that  the  petitioners  the  pits,  in 
the  suit  might  be  at  libertylo  inspect  all  the  documents, 
papers,  &c  in  the  matter  of  Isaac  Wood,  a  lunatic, 
which  were  iu  the  custoily  of  the  master,  registrar  and 
other  officers  in  lunacy,  and  to  take  copies  and  extracts 
therefrom  as  they  might  be  adviseJ,  at  their  own  ex- 
pense, and  that  the  proper  officers  might  be  ordered 
to  attend  with  inch  doiioments  open  any  examination 
of  witnesses  at  the  hearing  of  the  cause  of  Bmmer  t. 
Snglwid,  as  the  petitioners  might  require. 

6'reeof,  Q.  C.  and  Boarmg  supported  the  petition, 
and  referred  to 

Be  rotgeraU,  3  Sch.  &  Lef.  432 ; 
JU  Clark,  lb.  594. 

Schombtrg,  ilacnaghttn  and  0.  OtbovM  Uorgan 
aeverally  for  the  defts.,  opposed  the  application,  and 
ttferred  to 

BolUm  r.  Tit  Corporation  of  Lletrpool,  1  MyL 
&  K.  88 ; 

Greent,  Q.  C.  was  heard  In  reply ;  after  which 

Lord  Justice  Tuuner  said  that  the  application  was 
one  of  much  importaac*  at  respected  the  rights  of  par- 
ties in  a  suit  to  the  production  of  documents  in  tlie 
custody  of  the  Masters  iu  Lunacy.  Since  the  petition 
W.IS  first  brought  on  fur  hearing,  he  had  communicated 
with  the  Registrar  in  Lunacy  upon  the  unhject,  and 
bad  found  lUat,  previously  to  the  year  1825,  no  person 
whatever  bad  boon  debarred  from  inspecting  the  pro- 
ceedings in  lunacy,  and  in  his  opinion  the  question  was 
ooDcluJed  by  that  previous  practice.  The  order  fur 
inspection  and  production  would  therefore  now  be 
mule  according  to  the  prayer  of  the  petition,  and  the 
costs  of  this  application  wuulJ  be  costs  in  the  cause  of 
Biuuttr  V,  Kngltonl. 

Lord  Justice  Kmiuiit  Buuce  was  of  the  same 
opiuiua.  Ordertd  acc'jrdinglg. 


Jan.  23  aud  25. 
(Before  the  LoRira  Ju;iTiCES.) 
Kackham  v.  Db  i^  Mark. 
fVilt — Coutlruelion — Gift  to  one  and  hit  children- 
Gift  over — Death  of  legatee  without  istae  m  le$ta- 
tor't  lifetime. 
The  teitator  directed  that  one -tilth  of  hit  reiiduirg 
titate  and  the  iacomt  thereof  thoutd  be  held  upon 
truttfor  the  benefit  of  hit  daughter  11.  daring  her 
life,  and  after  her  death  fur  her  children  vho 
should    attain    twentg-one,    in    equal   tharet   at 
tenanti  in  common.     Other  tharet  were  given  upon 
timilar  tnuti  for  hit  other  toot  and  daughtert  bg 
name,  and  their  children,  and  the  wiU  contained  a 
proviso  that  if  any  one  or  more  of  hit  {the  tetta- 
tort)  tone  or  daughtert  thoutd  die  without  having 
anf  child  who  under  the  Inult  at  aforetaid  thoutd 
beome  abioUtelg  entitled  t»  a  thare  in  the  taid 
residuarg  estate,  then  the  tharet  of  each  of  hit  lent 
or  daughtert  whose  isiue  thoutd  to  fait,  and  hit  or  her 
children,  and  whether  original  or  accruing  bg  nr- 
vivorthip  under  th^t  proviso,  thould  vest  in,  accrue 
and  belong  to  the  survivors  or  others  of  the  stmt 
and  dnwjhlers  fur  their  lives,  and  after  their  dt'itht 
should  be  transmitted  to    their  children,   as  was 
directed  with  reaped  to  their  original  shares.    O. 
having  died  without  issue  in  the  testator's  lifetime, 
Stuart,  V.C.  decided  that  there  was  an  intestacy  as 
to  her  share';  bat  on  appeal 
Their   Lordships    reversed  that   decision,  being    of 
opinion  thai  the  proviso  mutt  be  coiutruedas  though 
the  testator  had  declared  that  the  gift  over  should 
take  eject  in  the  event  of  the  death  of  any  of  the 
testator's  sous  or  daughtert,  whether  they  snrvired 
him  or  did  not  survive  him. 
This  was  an  appeal  from  a  decision  of  Stuart,  V.C, 
reported  9   L.  T.  Rep.  M.  S.  284,  wlie  o    the  will 
upon  which  tho  question    turned  and  the  necessary 
fads  are  snfficiently  staled.    The  pit.  w-u  the  eldest 
son  of  the  testator,  and  the  defts.  who  appealed  wero 
his  other  surviving    children  and  grandchildren,  or 
some  of  thtm. 

i/alins,  Q.C.  and  Archibald  Smith  supported  the 
appeal. 

Greene,  Q.C.  and  Edwin  Ward  appeared  for  the 
pit.  to  uphold  til*  decree. 
The  following  authorities  were  referred  to: 
Oarrell  v.  Uuletwurth,  2  Vera.  378  ; 
Ledsome  v.  Jlickman,  lb.  61 1 1 
BrtHon  y.  Lethulier,  lb.  653  ; 
WiUing  v.  Baine,  2  P.  Wins.  113 ; 
Walter  r.  Main,  I  J.  &  W.  1  ; 
Uumphrtgs  v.  Uowes,  1  Russ.  ft  Myt.  639 ) 
Uannam  v.  Sims,  2  De'G.  &  J.  151  ; 
/ce  T.  King,  16  Beav.  46  t 
Be  Sheppardt  TrusU,  1  K.  &  J.  269  ; 
Be  Green's  Estate,  I  Dr.  &  Sm.  68  ;  2  L.  T. 

Uep.  N.  S.  791  i 
Bastin  v.  Watts,  3  Beav.  97  ; 
Smith  V.  Oliver,  1 1  Bear.  494  ) 
Rider  r.  Wager,  2  P.  Wms.  328 ; 
Shergold  v.  Boone,  13  Ves.  37U; 
Chrislopherson  v.  Naylor,  I  Mer.  330 ; 
S-ewarl  v.  Jones,  3  De  G.  &  J.  532 ; 
Re  Woods  IVill,  31  Beav.  323  ; 
2  Jarm.  on  WilU,  3rd  edit.,  714. 
A  rchibulJ  Smith  having  replied. 
Lord  Justice   KxioitT  Bruce  said,  it  appeared  to 
him  that,  on  the  letter  and  spirit  of  the  instrumeDt 
before  the  court,  independently  of  the  aotlioriiiea,  and 
aUo  on  the  great  preponderance  of  authority,  the  words 
"  provided  always,  that  if  any  one  or  more  of  my  said 
sons  and    danghters   shall   die   without    leaving   any 
child  who,  nndcr  the  trusts  as  aforesaid,  shall  beoom* 
absolutely  entitled  to  •  share  of  the  said  trust-monsya," 
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&c.,  tben  the  original  nbtures,  u  welt  as  tlie  sbare 
accruing  by  annrlTorsbip  nndtr  that  clanae,  "shall 
Test  in,  accroe  and  belong  to  the  snrriTors  br  rarriror, 
or  others  or  other  of  my  said  sons  and  danghters," 
ought  to  be  read  and  understood  as  meaning,  and 
e(]uiralent  to,  "provided  always,  that  if  any  one  or 
more  of  my  said  sons  and  daughters  shall,  whether 
mrnving  or  iM  titrvittiag  me,  die  without  having  any 
child  irko,  under  the  trusts  as  aforesaid,  shall  become 
eiitilled  to  a  share  of  the  said  trust-moneys,"  &c 
lie  collected  that  the  initmmeot  had  practically, 
before  the  iostitntion  of  the  snit,  been  thus  con- 
strued, and  if  so,  he  thought  it  had  been  rightly 
construed  and  properly  carried  into  effect.  Harriet 
liacltham  was  living  at  the  date  of  the  will,  and  for 
some  years  afterwards,  and  in  his  opinion  the  pit.,  if 
entitled  to  anything  as  heir-at-law  and  one  of  the  next 
of  kin,  was  entitled  to  no  more  than  if  Harriet 
Rackbam  had  snirvived  the  testator.  He  did  not 
mean  to  give  any  opinion  whether  her  having  died 
btifore  the  date  of  the  will  would  hare  made  any 
difference.  He  thought  the  reap,  ought  to  have  no 
basts  of  the  appeal. 

Lord  Jostica  Tvrhbr  said  he  was  of  the  same 
opinion.  This  was  not  a  case  of  substituted  gift  at  all, 
and  the.  cases  relating  to  snch  gifts  bad  no  bearing 
upon  it<  It  was  a  case  of  a  gift  to  A.  for  life,  and 
after  her  death  to  her  children  who  should  attain 
twenty-one,  and  if  there  waa  no  snch  child  to  take, 
tben  over.  The  limitation  over,  in  bis  opinion, 
was  well  made,  and  bad  taken  effect  by  the  death 
without  issue  of  Harriet  Rackham. 

Solicitor  for  the  pit.,  Thomas  Angell. 

Solicitors  for  the  defts.  who  appealed,  Boward  and 
Dottman.  ___ 

FrUag,  Jan.  29. 

(Before  the  Lord  CuAscEixon  (Westbnry.) 

Fourr  v.  Haillardbt. 

Praetiee—EKlrtt-UrrUorialjuriidietion  of  the  court — 
2  Win.  4,  e.  33,  <nM<  4  ^  5  Will.  4,  o.  8S— IS  #  16 
Via.  c.  86,  :  64—C0iuolidaled  Order  10,  nlel— 
Service  OH  d^ 

The  7lh  rule  o/lhelOli  Comolidated  Order,  relting 
to  service  out  of  the  jariidiction,  though  in  teritu 
extending  to  "  any  suit,"  u  get  to  be  ttricth/  con- 
fined to  thote  luitt  tohich  are  vilUn  the  tlalutet 
2  Witt.  4,  0.  33,  aiKi  4  <f  5  WiU.  A,  c  83. 

Wliere  a  biU  had  been  filed  bg  a  legatee  againtt  an 
adminiitratrix  reeident  in  Scotland,  alleging  that 
the  deft,  had  in  her  poteenion  or  power  dieers 
tumt  of  money  and  divert  " parliamenlarg  and 
other"  riocla  or  fund;  and  real  and  pertonal 
tecuritiet  belonging  to  or  arising  from  the  alate  of 
the  deceased,  but  leilhout  alleging  that  the  estate  of 
the  deceased  was  in  England,  or  that  any  of  the 
estate  in  the  hands  of  the  administratrix  toas  in 
England,  and  an  order  had  been  obtained  to  serve 
the  dtfl.  in  Scotland  with  a  printed  copy  of  the  bill 
under  the  10th  Comolidated  Order ; 

Upon  a  motion  bg  the  deft,  founded  on  -an  affidavit 
deposing  that  she  had  neither  lands  nor  heredita- 
ments, nor  any  Aarge,  lien,  Judgment,  or  incum- 
brance thereon,  nor  any  money  vested  in  any 
Government  or  public  stock  or  shares,  fe.,  vithin 
the  provisions  of  the  abore-mentioned  statutes  of 
irUl.  4: 

The  order  of  service  was  discharged. 

Cookney  v.  Anderson,  8  L.  T.  Rep.  If.  S.  S95,/oSo»ed 
and  confirmed. 
This  was  an  appeal  from  an  order  made  by  Sir  J. 

SluHrt,   V.C,  refusing  with  costs  a  motion  by  the 

drft.  in  the  suit,  Maria  Anne  Haillardet,  to  have  an 

Older  made  at  the  instance  of  the  pit.,  to  serve  the 


deft.,  who  was  out  of  the  jurisdiotioo,  with  a  copy  ef 
the  bill,  discharged. 

The  suit  was  for  an  account  of  what  wis  das  to  tlie 
pit  in  respect  of  a  legacy  under  the  will  of  a  Mn 
Foley,  who  died  at  Cidcutta  in  1844.  Adrainiatratiot 
with  the  will  annexed  was  granted  by  the  Sapmiie 
Court  of  Judicature  at  Calcutta  to  T.  £.  M.  Tuitra, 
Esq.,  the  registrar  of  the  said  court. 

On  the  19th  Aug.  1856  the  will  of  Eliza  Foley  wis 
proved  in  the  Prerogative  Court  of  the  Arcbbubop  of 
Canterbury,  and  the  stirviving  executor  luring  re- 
nounced the  executorship,  letters  of  sdministratioo  with 
the  will  annexed  wen  on  that  day  granted  to  the  de<l 
Mrs.  Maillardet,  then  the  wife  of  John  Wm.  Maillaidet 
Mr.  Tarton,  as  administrator,  accounted  with  Mii. 
Maillardet  and  her  husband,  and  paid  over  to  them  ia 
1844  the  clear  reaidue  of  the  assets  of  Eliza  Foley  ia 
India,  which  had  come  to  his  hands,  amounting  te 
2000  rupees  or  thereabouts. 

In  1860  Mr.  and  Mrs.  Maillardet  returned  from  India 
to  England,  and  shortly  after  went  to  reside  and  took 
up  their  permanent  abode  in  Scotland,  where  Mr.  Mail- 
lardet died  on  the  1 9th  Dec  1862. 

The  bill  alleged  as  follows:— 

Far.  26.  The  deft,  is  the  legal  personal  represrata- 
tive  in  England  and  also  in  Scotland  of  the  uiJ  Jolt 
William  Maillardet,  by  whom  conjointly  with  hii  uU 
wife,  assets  of  the  said  Eliza  Foley  to  a  large  amoont 
were  from  time  to  time  received. 

Par.  27.  The  deft,  hath  in  her  possession  or  mitt 
her  control  divers  large  balances  or  sums  of  money,  lad 
also  divers  parliamentary  and  other  atecks  or  fioib, 
and  also  divers  real  and  personal  aecnriUea  beloaKiaf 
to  or  arising  from  the  personal  estate  of  the  said  Eliu 
Foley,  and  far  more  than  sufficient  for  the  satisfactioa 
of  the  claim  of  the  pit.  in  this  suit. 

Par.  28.  The  deft  hath  also  in  her  pnssesbioB  or 
under  her  control  assets  of  the  said  Jehu  Win.  Mail- 
lardet to  a  large  amount. 

The  pit  having  obtained  the  order  for  service  of  a 
printed  oopy  of  the  bill  (under  the  provisions  of  the 
Chancery  Amendment  Act,  15  &  16  Vict,  c  86,  ts.  S, 
5),  upon  the  deft,  at  Crail  or  elsewhere  in  Scotland,  the 
deft,  made  an  affidavit  to  the  effect  that  at  the  time  tt 
the  institution  of  the  suit  she  had  neither  "  lands  mt 
hereditaments,  nor  any  charge,  lien,  judgment,  or 
incumbrance  thereon,  or  any  money  rested  in  aay 
Government  or  other  pnblie  stock  or  public  shaiei  ia 
public  companies  or  concerns,  or  concerning  ibe  di<i- 
dends  or  produce  thereof,"  within  the  ptoviiions  of  tin 
Acts  of  2  Will  4,  c.  33,  and  the  4  &  S  Will.  4,  c.  82, 
respectively ;  nor,  to  the  best  of  ber  belief,  did  any  pat 
of  the  landed  estate  of  John  Wm.  Maillardet  csow 
within  the  said  provisions. 

Upon  this  affidavit  the  motion  waa  made  before  the 
V.C,  as  above  stated,  and  his  Honour,  considering  tkii 
it  was  not  competent  to  a  deft.,  upon  a  mere  qaeuioa 
of  procedure,  to  file  an  affidavit  traversing  all^tiooi 
which  put  in  issue  the  material  qnestions  to  be  de- 
cided in  the  suit,  refused  the  motion  :  (see  the  report, 
anti,  p.  643.) 

Graham  Hastings  now  supported  the  appeal— Be 
relied  on  the  case  of 

Coohney  v.  Anderson,  8  L.  T.  Rep.  M.  S.  295, 
in  which  his  Lordship  held  thit  the  7th  rale  of  tbe 
10th  Consolidated  Order,  thongh  in  temi  extendiag 
to  "  any  snit,"  is  yet  restricted  to  those  suits  in  vkiefc 
the  court  baa  extra-territorial  jurisdiction  ooafeired 
upon  it  by  Act  of  Parliament,  and  that  the  limit  of 
that  jurisdiction  is  defined  by  the  statutes  of  3  WBL  4, 
c  3^  and  4  &  5  Will.  4,  e.  82.  He  farther  cited 
Davidson    r.   The  JfarcUoness  ef  Bastings,  i 

Keen,  509 ; 
/mes  V.  UitduU,  1  De  0.  &  J.  423; 
itcLem  T.  Dawson,  4  D«  Q.  &  J.  146. 
The    ease    of    WkUmtre    t.  Rgwt,  4  Baie,  <l*i 
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which  would  probably  b«  relrad  apon  on  th«  other 
(iJr,  wu  distiagauhaGlo  from  the  present  u  liaving 
been  decided  npon  tlie  SSrd  Order  of  iUj  184  A, 
whieb  wai  made  sabaeqaeatljr  to  the  passing  of  the 
Act  of  the  4  &  5  Vict.  e.  53,  in  1841,  which  Act  by 
it*  1st  sfctioo  enacted  that  erery  order  made  in  pnr- 
■nanee  of  the  3  &  4  Vict.  c.  94,  slionld  "  b«  of  the 
like  force  and  effect  as  if  the  prorisions  therein  con- 
tained bad  been  espressly  enacted  by  Parliament." 
Haring  subsisted  fur  nearly  8Te  years,  this  order  wirh 
the  rest  was  abrogated  in  Feb.  1860,  and  the  10th 
Consolidated  Order  under  which  the  order  for  serrlce  in 
the  present  ease  was  obtained,  had  not  had  a  similiir 
■Ulotory  ralidity  giren  to  it.  It  was  submitte<l 
tliat  the  order  for  sertic*  in  the  present  eass  exceeded 
the  jurisdiction  of  the  court,  and  must  be  discharged. 

I'rtnilergagl,  contra,  roforred  to  the  64tb  section 
of  the  Chancery  Procednre  Amendment  Act  as  to  the 
nuking  of  general  orders,  which  provides  that  if 
either  Huuae  of  Parliament  should  by  any  resolution 
within  thiny-aiz  days  resolve  that  the  whole  or  any 
p  >rt  ul  socb  ordera  ought  not  to  continue  in  force,  the 
whole  or  such  part  should,  fnm  and  after  snob  resolu- 
tion, eeate  to  bo  binding ;  and  argued  that  the  neoea- 
lary  inference  was,  that  orders  made  in  pursuance  of 
the  Act,  and  not  objected  to,  were  absolutely  binding. 
Tlie  pre9ent  case,  therelurr,  was  not  in  substance  diffe- 
rent from  Wiilmtrt  t.  Ryan.  The  decision  of  bis 
liordsliip  in  Cookneg  r.  Anderton  had  Been  commented 
on  by  the  M.  R.  in  the  OgSaial  ilanagtr  of  tk» 
Natiomtl  Association  T.  Curslairs,  8  L.  T.  Rep.  717. 
His  Honour  considered  that  bis  Lordship  could 
never  bare  meant  to  decide  that  the  court  bad  no 
jurisdiction  in  cases  where  the  property  was 
within  tb«  description  mentioned  in  the  statutes 
of  Will.  4,  but  where  the  creditors  had  no  specific 
charge  or  lien  on  the  propeity.  Henoo  arose  tbe  dis- 
puted question  of  practice.  It  was  to  be  obserred 
that  the  words  of  the  statute  are,  "  All  suits  insti- 
tu'ed  concerning  any  charge,  lien,  judgment  or  incum- 
brance thereon,  or  concerning  any  money  rested  in  any 
goremment  or  other  public  stork,  or  public  shares  in 
public  earopauie(|  or  cono^ming  the  dividends  or 
produce  thereof." 

The  Ijoko  Ckahokliaiu — ^The  allegation  in  the 
bill  does  not  expressly  state  that  the  subject-matter  is 
of  the  kind  mentioned  in  tbe  statute  ;  and  for  the 
purpose  of  testing  the  jurisdiction,  I  think  the  truth  or 
falsehood  of  the  allegation  may  very  properly  be  tried 
by  affidavit.  Tbe  importanoe  of  this  preliminary  ques- 
tion is  very  great.  If  I  take  tbe  first  step  I  must  go 
on,  and  in  tbe  end  make  a  decree  against  an  absent 
man.  The  result  may  be,  that  I  should  be  oommittmg 
the  greatest  injustice. 

Pnudergtut  said,  that  after  that  expression  of  his 
Lordship's  opinion,  tbo  only  remaining  question  w»s 
whether  the  orders  were  within  tbe  statutory  powers 
given  by  tbe  Chancery  Amendment  Act  of  tbe  15  & 
16  VicL    He  referred  to 

Sttel  V.  iSdiarf,  ante,  p.  644. 
These  orders  had  never  been  objected  to  by  Parliament. 

The  touD  CHASI0KLI.OII. — If  general  orders  are 
not  within  the  statutory  jurisdiction,  the  consent  of 
Parliament  cannot  sanction  tbeuu  Can  the  court 
posMss  any  foreign  jurisdiction  extra  the  statute? 
Mo ;  then  tbe  legislative  authority  must  be  pursued. 
But  then  it  is  said  that,  unless  Parliament  has  cheeked 
the  excess  of  the  authoiity  as  inexpedient  and  unwise, 
whatever  has  been  done  in  excess  of  thut  authority  has 
become  biu'ling.  But  it  is  quite  a  mistake  to  consider 
that  the  excess  is  binding  because  Parliament  has  not 
interfered.  No  matter  whether  the  authority  has  been 
wisely  or  expediently  exercised,  if  tbe  orders  are  in 
•sceis  of  tbe  statute,  they  continue  to  be  in  excess, 
■libongh  they  have  not  been  objected  to  by  Parliament. 

fr^trgatl  obeerytd  that,  after  what  bis  tordship 


had  said,  he  could  not  add  anything  about  the  expe- 
diency of  allowing  the  practice  to  be  extended. 

Tbe  Lord  Chahcellok. — No  doubt  if  we  were  in 
Parliament  a  great  deal  might  be  said  about  the  policy 
of  extending  these  statntory  powers.  I  think  it  bai 
been  already  said  that  they  fall  short  of  what  inter- 
national law  and  the  comity  of  nations  would 
warrant.  But  since  the  Legislature  has  thought  fit  to 
stop  short  I  cannot  make  the  authority  go  further. 
Observe  the  way  in  which  it  acts.  In  the  first 
instance  the  jurisdiction  was  made  to  extend  only  td 
suits  relating  to  land,  and  that  was  construed  not  to 
include  mortgages  or  charges  on  land.  Then  it  was 
construed  to  include,  not  only  mortgages  and  charge* 
upon  land,  but  personal  property,  which  from  its  silut 
and  locality  might  as  well  be  treated  as  being  in 
England,  or  Wales,  or  Ireland,  as  land.  Accordingly 
the  Legislature  has  expressly  included  fU  suits 
instituted  concerning  any  charge,  lien,  judgment,  or 
incumbrance  on  land,  or  concerning  any  money  vested 
in  the  public  stocks  of  this  country  or  Ireland  properly 
so  called,  or  concerning  shares  in  public  companies 
domiciled  in  this  country  or  Ireland.  The  caution, 
therefore,  with  which  the  Legislature  has  proceeded 
excludes  any  action  of  the  power  being  capable  of  being 
extended  simply  by  judicial  order. 

PrtniUrgasl  said  that  this  lady,  being  an  adminis- 
tratrix, was  liable  to  aoconnt  for  tbe  assets.  Tbe  mere 
circumstance  of  her  being  over  tbe  border  ought 
not  to  exempt  ber  iirom  this  liability. 

The  Lord  CuAHCKLUXt. — It  is  a  universal  prin- 
ciple of  all  jurisprudence,  that  ac(or  rei  forum  stquitur. 
Which  is  more  reasonable,  that  yon  should  go  to  Scot- 
land, or  that  yon  should  drsg  this  deft,  here  ?  It  is 
not  a  question  of  denial  of  justice,  because  you  can 
get  justice  as  well  in  Scotland  as  here.  I  am  sorry, 
however,  that  the  Act  of  Parliament  did  not  extend 
tbe  extra-territonal  authority  to  administration  in 
oases  where  the  curtus  of  administration  would  not  be 
in  kind  different.  I  am  sorry  it  did  not  extend  to 
partnerships,  where  tbe  domicil  of  the  partnership  is 
not  in  this  country.  But  in  the  simple  case  of  a  mnn 
dying,  or  a  laJy  dying,  in  India,  and  tbe  representative 
constituted  iu  India  going  to  reside  in  Scotland,  com- 
mon sense  dictates  that  the  suit  should  be  in  Scotland. 

Prtttdergaii  said  that  after  his  Lordship's  ruling  as 
to  tbe  limits  of  the  statutory  jurisdiction,  which  would 
have  equal  ap|>Ucation  had  the  allegation  been  more 
widely  expressed  tban  it  was,  be  would  not  tronbte 
his  LorJship  further. 

Tbe  LoBD  Chamceuab. — I  am  much  obliged  to 
you  for  the  argument,  and  I  will  briefly  advert  to  the 
two  points  you  have  raised.  It  is  my  bound«n  duty  to 
adhere  to  my  decision  in  Coohut/  t.  Anderson,  and  it 
is  my  determination  not  to  attempt,  nor  to  pennit  any 
attempt  on  the  part  of  the  court,  to  aasnme  judiciul 
powers,  or  to  invest  the  court  with  judicial  powers  in 
cases  wbero  they  do  not  exist.  Mr.  Prendergast  has 
called  my  attention  to  the  language  of  the  Chancery 
Amendment  Act.  But  I  must  give  to  these  words  a 
reasonable  interpretation.  I  oaunot  say  that  they  were 
intended  to  sanction  the  iasning  of  an  order  not  war- 
ranted by  autliority,  or  to  give  to  any  order  a  binding 
force,  because  that  order,  and  the  excess  committed  by 
that  order,  was  not  noticed  by  Parliament,  and  no 
objection  was  taken  to  it.  According  to  the  language 
of  tbe  statute,  if  Parliament  should  by  resolution  within 
thirty-six  days  resolve  that  any  part  of  the  orders 
should  not  oontmue  in  force,  then  and  then  only  they 
were  to  cease  to  be  binding.  But  those  ordera  only 
could  "  cease "  to  be  binding  which  had  been  bind- 
ing previously.  The  parliamentary  sanction  does  not 
extend  to  snoh  orders  as  never  were  binding  at  all.  It 
is  much  to  be  lamented  that  the  court  should  have 
made  such  an  order  as  this.  I  have  no  fault  to  find 
with  tlM  wadusion  Uwt  wu. nrrired  at  \a  th*  can  of 
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Wkitmort  t.  Rym,  in  which  Wood,  V.C.  Mid  it  was 
his  dutjr  to  ob«j  ths  lingusg*  of  tha  order.  But  the 
oooatnictioa  of  this  Ungaage  most  be  determined, 
hsTJng  rrgard  to  the  principle  and  porpoae  of  the 
order.  lu  the  cose  ef  Coohieg  v.  Anderion,  I  arrived 
at  the  oonclosion  that  the  language  was  in  excess  of 
the  parliamentary  power,  and  that  conseqnentljr  I 
ongbt  to  put  a  oonstmction  upon  it  which  would  redooe 
the  order  within  the  limits  of  the  power  prescribed  by 
th«  Act  I  most  make  the  orders  amount  to  a  com- 
pliance with,  and  not  to  a  tr:iiisgression  of,  the  parlia- 
mentary power.  In  the  present  case  there  is  nothing 
at  all  to  warrant  an  order  bringing  the  deft,  before  the 
oonrt.  If  this  first  step  be  taken,  it  most  be  followed 
by  a  decree  made  in  the  personal  absence  of  the  deft., 
and  that  decree  must  be  enforced  by  anyarailable 
means  in  tha  power  of  tha  court ;  and  if  the  person 
against  whom  it  is  made  should  at  any  time  be  found 
within  the  jurisdiction,  the  process  of  enforcing  the 
decree  will  hare  to  be  carried  out.  This  would  be 
a  eonrse  quite  at  rarianca  with  natural  justice. 
The  eoorse  pnrsued  by  this  court  would  be  plainly 
mistaken  if,  without  the  sanction  of  the  Legislature,  it 
were  to  afford  power  to  bring  persons  in  whatever  part 
of  tha  world  they  might  be  situate,  within  the  juris- 
diction, in  order  to  determine  a  question  which  this 
court  baa  no  more  natural  right  of  determining  than 
the  courts  of  the  country  where  the  party  to  the  suit  is 
resident,  and  which  relates  to  property  orer  whicli  this 
oonrt  has  no  right  to  assume  any  jurisdiction.  I  most 
discharge  the  order  of  the  V.C,  but  it  must  be  with- 
out costs,  considering  the  impression  which  has  prs- 
railed  on  thia  subject.  There  has  been  a  practice 
prerailing  for  some  time  which  I  hsTS  found  it  neces- 
sary to  correct.  After  referring  to  the  case  of  Th* 
Official  Manager  of  At  NationaX  Auocialitn  T. 
Cantttin,  his  Lordisbip  further  observed  that  the 
pieseut  ease  fell  under  this  obaerration,  that  tha  pit. 
bad  not  shown  by  the  bill  that  ths  property  was  in 
England ;  and  again,  if  that  liod  been  shown  on  the 
face  of  the  bill,  it  had  not  been  shown  that  the  deft, 
had  property  in  England.  The  allegation  merely  went 
to  "  parliamentary  and  other  stocks  or  funds,"  The 
pit  would  be  at  Ubeity  to  amend  hi*  bill  by  the 
ordinary  process. 

Solicitor  for  the  pit,  W.  if.  WtMtr. 

Solicitor  for  the  deft.,  Fredtrich  livlt. 

FrUtty,  Jan.  99. 

(Belbr*  the  Lord  Chaxcellor  (Weatbnry.) 

Jte  Frakces  WniTK. 

Bankruptcy— Stct.  159. 

The  I59(i  ttdion  of  tie  B.  A.  1861  iae  no  relro- 

tptclivt  eperation. 
Bence,  a  hankn^t  order  of  dUcharge  is  not  to  be 
entpended  on  the  gromd  that  he  has  ooutracted  a 
debt  withotU  reaionable  or  probaUe  expectation  <if 
being  aUe  to  pay  the  lame,  token  the  agreement  in 
retpeet  of  which  the  debt  arote  iku  entered  into 
be/ore  the  patting  of  the  ActoflWl, 
Bemarht  on  the  necettity  of  preterving  rtoordt  of 
batUamptcy  prooeedingt  in  the  County  Courli. 
This  was  an  appeal  on  behalf  of  a  bankrupt.  Miss 
Frances  White,  of  Southampton,  against  an  order  of 
the  County  Csnrt  judge  for  Hampshire,  made  on  the 
IStb  Deo.  last,  whereby  he  suspended  the  bankrupt's 
order  of  discharge  for  twelve  months  without  protec- 
tioo,  on  the  ground  that  she  had  "  contracted  a  debt " 
to  the  opposing  creditor  "  without  reasonable  or  pro- 
babla  expectation  of  being  able  to  pay  the  same," 
within  the  159th  section  of  the  B.  A.  1861. 

Cradcnatl,  who  appeared  in  aupport  of  the  applica- 
tion, said  that  certain  affidavits  had  been  filed  since  th« 


be  believed  it  was  contrary  to  the  practice  of  tht  oont 
to  allow  to  be  read. 

Roxburgh,  for  the  apposing  creditor,  said,  that  line 
was  00  reoord  on  ths  file  of  proceedings  of  what 
evidence  had  been  taken  before  the  C<»nty  Coort 
judge.  Some  portion  of  the  evidence  was  "new" 
within  the  meaning  of  the  32nd  General  Order  as  to 
appeals,  if  his  Lordship  would  direct  it  to  be  noeired. 

The  Lord  Cuamckllob  aaid  he  waa  afraid  he 
could  not  assist  ths  resp.  How  oould  be  determine 
what  was  new  evidence,  without  knowing  what  the  old 
evidence  was  ? 

Roxburgh  admitted  the  difficulty,  and  tnggcated  that 
tha  matter  should  be  referred  back  to  the  Coonty 
Conrt,  or  that  a  general  order  shoold  be  mads  requiring 
the  officers  of  ths  court  to  nuke  proper  recordE  of  tba 
evidence. 

The  Lord  Chakcbllor. — There  are  orders  enoogk 
already,  if  there  were  any  disposition  to  obey  them. 

Craeknall  submitted  that  the  matter  was  not  of 
sufficient  importance  to  be  referred  back  to  ths  Connly 
Court  judge.  This  lady  was  a  scboo?miati«s«.  The 
whole  amount  of  her  liabilities,  including  this  debt  of 
1 0^L,  was  only  S65il  The  debt  of  107i.  was  in  re^icet 
of  a  sum  of  1002.  and  interest  which  was  Bdvai>e«d  \/j 
one  Sarah  Blaekmore,  nov  the  wife  of  Edward  Charles 
Cole,  the  opposing  creditor,  to  a  person  named  Matilda 
Osgood,  for  the  repsyment  of  which  Miss  White  aad 
one  Charles  B.  Coster  became  oo-snr«ties.  The  proof 
for  107/.  tendered  by  Cole  and  albwed  by  the  r^iurar, 
after  stating  that  the  claim  was  in  respect  of  the 
suretyship  under  an  agreement  of  the  4th  May  1861, 
went  on  to  ssy,  "  Mrs.  Cole  states  that  at  the  tiiiM  she 
lent  the  money  she  was  an  srticled  pupil  to  the  bank- 
rupt ;  she  lud  never  seen  Matilda  Osgood  ;  she  paid 
95/.  to  Cbarlas  R.  Coster,  the  other  surety,  on  his 
statement  that  Matilda  Osgood  had  aothoriaad  him  to 
receive  it ;  she  had  never  been  able  to  find  Mrs.  Osgood 
since,  and  bad  lost  sight  of  Charles  B.  Coster  for  ngrt 
than  a  year." 

Two  objections  were  taken  to  the  jndge'a  order — ona, 
that  a  liability  as  surety  wss  not  a  "  debt "  within 
the  language  cif  the  159tb  section  sbove ;  and  the  other 
that,  as  the  agreement  appeared  in  the  proof  to  bav« 
been  dated  on  the  4th  May  I86I,  befors  the  Act  of 
1861  came  into  operation,  the  court  would  not  coa- 
stme  this,  which  was  a  penal  enactment,  as  having 
any  retrospective  effect, 

Roxburgh,  for  the  opposing  creditor,  said  ha  eoold 
state  Qpou  instructions,  snd  was  prepared  to  prove,  if 
he  he  had  not  been  prevented  by  the  negleot  ot  the 
officer  of  the  County  Court  from  so  doing,  that  Miss 
Blaekmore  advanced  the  money  on  the  repreaentatia 
that  Miss  White  wss  the  owner  of  the  fttmitnrs  of  ths 
house  in  which  she  was  living,  wbersas  the  fact  was 
that  this  furniture  had  long  before  been  mortgaged  by 
bill  of  sale  to  a  Mr.  Hadden,  who  had  since  taken  pot- 
sestion  of  the  same.  On  the  4th  May  1861  Miss 
Blaekmore  went  to  Coster's  house  to  make  the  advance, 
when  Miss  White  produced  the  agreement,  and  said 
that  Mrs.  Osgood  had  bsea  called  away  about  tea 
minutes  before,  and  therefore  she  had  signed  in  her 
absence.  Miss  White  snd  Coster  then  signed  the  nn- 
dertaking  at  the  foot  of  the  agreement;  and  Miss 
Blaekmore  advanced  the  money.  She  had  reoeived  5/. 
for  interest  from  Mrs.  Coster.  Charlea  R.  Coster, 
afterwards  absconded.  Mrs.  Cole  had  made  inquiries 
in  vain  to  find  any  trace  of  Mrs.  Oajsood, 
and  her  belief  was  that  sbs  was  >  fictitiuas 
person,  and  that  the  signatnr*  of  her  nane  waa  ia 
Mrs.  Coster's  handwriting.  (The  sgreemeot  was 
handed  in  for  his  Lordship's  inspection.)  The  answers 
to  the  two  objections  taken  by  the  bankrupt  were— 
firat,  that  the  name  of  Mrs.  Osgood  was  fiotitious;  aad, 
secondly,  that  under  the  SASth  section  (now  repealed) 
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tin  OCTtiHeate  anspended,  on  the  gronnd  of  her  baring 
eonlracCed  a  debt  bj  means  of  faUe  preteocet.  It 
was  admitted  that  then  ir«<  no  eridence  on  these  two 
points  which  oould  be  aaed,  bat  the  court  was  asked 
to  draw  tliese  infereneea.  It  appeared  that  Mine 
White's  incom*  from  hrr  business  of  schoolmistress 
had  varied  from  70/.  to  HOl.  a-jrear;  and  that  her 
oul;  assets  were  some  30/.  of  debts  dne  to  her,  stated 
to  be  bad. 

No  rrpljr. 

The  Lord  Cha!iccli/>b. — I  am  nrj  unwilling  to 
interfere  with  the  order,  because  there  are  circnm- 
atanees  wh<ch  appear  to  me  of  a  very  serious  cha- 
racter, p»rtioularJy  having  regard  to  the  fact  that  the 
creditor  was  the  pupil  of  the  bankrupt.  But  I  bare 
not  the  power  of  trying  the  case,  simply  because  there 
is  no  eriitenee  of  the  charges  against  the  bankmpt,  or 
of  the  proceedings  upon  which  the  County  Court  judge 
has  refused  the  order  of  discharge.  Now,  supposing 
that  this  is  a  debt  within  the  description  of  debts 
comprised  in  tiM  Act  of  1861,  it  ia  quite  clear  that  it 
was  contracted ;  but  it  was  contracted  before  the  statute 
of  1861  came  into  operation.  I  do  not  think  that  adebtor 
can  be  held  liable  for  a  thing  done  before  the  statate 
making  it  a  matter  of  delinquency  was  passed.  I 
cannot  hold  the  statute  to  be  retrospective,  so  as  to 
cover  a  transaction  entered  into  before  the  law  was 
passed,  giving  a  criminal  character  to  tlie  acts  specified 
m  the  statute.  Upon  that  short  ground  I  cannot 
reverse  the  order.  I  hare  a  very  strong  impression 
that  Mr.  Rnxburgh's  client  has  been  very  hardly 
treated ;  but  he  has  not  brought  grounds  sufficient  for 
me  to  act  opou.  I  think  there  ia  reason  to  believe 
that  the  only  valnable  property  of  the  bankrupt  at  the 
time  of  the  agreement  waa  comprised  in  a  bill  of 
salo  made  for  more  than  the  furniture  was  worth; 
beyond  which  the  bankrupt  had  no  means  except  the 
profits  o(  her  school,  about  1301.  a-year.  If  this 
traoaactioD  bsd  been  within  the  statute  of  1861,  I 
should  not  have  allowed  this  appeal.  But  I  must  dis- 
charge so  much  of  the  order  as  suspends  the  bankrupt's 
order  of  discbarge  for  twelve  months. 

Roxburgh  asked  for  the  costs  of  the  opposing 
creditor  out  of  such  estate  (if  any)  as  might  be 
realised. 

The  Lord  Chamcrllor  assented,  but  made  no 
order  as  to  the  deposit. 

Crackuall  asked  for  his  costs  out  of  any  possible 
estate ;  bat 

The  Lord  Chahckllor  refused,  adding  that  the 
bankrupt  was  only  saved  by  the  eircnms*anaa  that  at 
the  time  of  the  agreement  the  matter  was  not  one  of 
criminal  jurisdiction. 

Solicitors:  Palerton  and  Son,  agents  for  itaetay, 
Soathampton ;  Wettatt,  agent  for  L^gh,  Southampton. 


XtOLLS  OOVBT. 

Boported  by  II.  B.  Yocso,  Esq.,  Bairlster-at-Law. 

Saturday,  Dec  12. 

Re  Tnx  Wiublkoon  akd  Dobkino  Railway  Act 
1857  ;  tx  parle'l'RK  said  Railway  Cumpa^iy. 

Lamd*  Clmtei  CetuotidaHon  Act  1845,  s.  85— AotV- 
anqr  campanf — Uonty  m  eoort — Pagment  out — 
Aetiim  at  law — CotU. 

A  rm/way  company  took  poetuion  of  land  tmier  the 
pvwtre  and  for  the  pvrpotet  of  their  Act,  and  duly 
paid  money  iato  this  comifar  the  land,  underthe  85(A 
eeelioH  of  the  Lands  Clauiei  Contolidalion  Act.  The 
partiee  dijeredat  to  the  completion  of  the  cenlraet; 
and  a  jury  ultimately  aseeited  the  purchaee  and 
compemation  money  at  a  fixed  sum.  The  vendor 
hrought  an  action  agniait  the  company  for  that  mm 

vith  imtrtti,  tmd  %  «er(«t|i  cftt*  dut  to  km 


from  the  company.  Those  costs  were,  hoaeptr,  die- 
alloirediy  the  taxing  master.  The  company  pleaded 
never  indebted  to  the  action,  except  as  to  so  much  as 
they  paid  mto  court,  wAicA  nun  did  not  include  iht 
amount  of  the  disalloteed  costs.  Issue  ums  after- 
wards joined  ia  the  action,  but  no  notice  of  trial 
given.  The  company  then  presented  a  petition 
praying  payment  out  of  this  cowt  to  them  of  their 
deposit ;  but  the  vendor  opposed  them,  on  the  ground 
that  the  disallowed  eotts  were  sliU  unpaid,  and  the 
action  pending  : 
Beld,  that  the  company  were  entitled  to  their  deposit ; 
and  the  vendor  was  not  alloaed  any  costs  of  the 
petition. 

This  was  a  petition  presented  by  the  above-named 
railway  company,  praying  payment  out  of  court  to  them 
of  two  snms  of  460L  and  85^  5j.  which  had  been  paid 
in  by  them  under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act  1845. 

The  petition  stated  that  the  company  was  duly  in- 
corporated by  Act  of  Parliament  in  1857,  and,  having 
then  occasion  to  take  some  land  at  Merton,  belonging 
to  a  Hr.  Blake,  for  the  purposes  of  their  railway,  served 
him  with  the  osnal  notice  to  treat.  In  the  month  of 
November  of  that  year,  before  any  agreement  was  come 
to  between  them  and  Mr.  Blake,  any  award  made  or 
rerdict  given  for  the  purchase  or  compensation  money 
to  be  paid  for  ibe  laud,  the  petitioners,  in  pursuance  of 
the  85th  section  of  the  Lands  Clauses  Consolidation 
Act,  deposited  in  the  banic,  by  way  of  security,  the  sum 
of  460/.,  which  had  been  duly  assessed  by  a  surveyor 
as  tb«  value  of  the  land.  The  petitioners  tbeu  ahio 
gave  Mr.  Blake  the  bond  required  by  the  Act,  and 
entered  into  poascssion  of  the  land.  In  Jan.  1859, 
the  same  course  of  conduct  was  pursued  by  the 
parties  with  respect  to  forlher  land  belonging 
to  Mr.  Blake ;  and  in  respect  of  which  the  petitioners 
in  like  maimer  paid  into  the  bank  the  |Bum  of  85/.  5s., 
gave  a  bond,  and  entered  iato  possession.  Considerable 
oorrespondenoe  ensued  between  the  solicitors  of  ths 
parties  with  reference  to  the  completion  of  the  contract, 
and  ultimately  the  amonnt  of  compenaation-money  to 
be  paid  by  the  petitioners  was  fixed  by  a  jury  at  9U0/. 
The  title  of  Mr.  Blake  to  tlio  lands  was  then  duly 
investigated,  and  in  March  1861  the  draft  conveyance 
iras  sent  to  him  for  approval ;  but  in  consequence  of 
alterations  made  in  it  by  him  it  was  not  then  executed. 
In  May  1863  Mr.  Blake  brought  an  action  in  the  Court 
of  Common  Pleas  against  the  company,  to  recover  the 
following  sums  :— 
Amount  of  the  judgmrnt  recovered  on        £     s.    d. 

the  inquisitiou ,.      900    0    0 

Interest  thereon  at  SL  per  cent,  per 
annum  from  the  I2th  Nor.  1857, 
when  the  company  took  possession  of 

the  lands S55    0    0 

Costs  of  certain  summonses  and  atten- 
dances before  justices 84    4  10 

Amonnt  of  costs  disallowed  on  taxation 
of  costs  of  inquisition  as  between 
party  and  party,  but  as  Mr.  Blake 
alleged  recoverable  on  that  action  as 
consequential  damages    75    7    S 

1314  IS     0 
In  Aug.  1863  the  company  pleaded  never  iedebled 

to  the  action,  except  as  to  the  sum  of  1160/.  4s.  7d., 

which  they  paid  into  court.    That  sum  was  mads  up 

of  the  following  items  :— 

£.    t.    d. 

To  judgment  recovered  as  above  stated      900    0    0 

Interest  thereon  from  the  12tb  Nor. 

1857  to  8th  Aug.  1863 258    4    7 

Costs  as  awarded  br  the  magistrates  ...  3    0    0 
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Oa  the  Uth  Aag.  1863,  that  som  was  tnken  oat  of 
coart  by  Mr.  Blake.  Inne  wm  tnbaequsntly  jointd 
in  the  action ;  bat  notice  of  trial  had  not  been  given 
when  tbii  petition  was  presented,  praying  to  the 
effect  already  stated. 

In  sopport  of  the  petition  it  was  urged  that  the 
objects  for  which  the  two  sonu  of  460L  and  B5l.  i$. 
were  paid  into  coort  had  been  in  fact  folly  satiafied  by 
the  som  of  1160^  4t.  Id.  reoorered  by  Mr.  Blake  in 
the  action.  The  sam  of  84'.  At.  lOd.  bad  been 
included  by  Mr.  BUke  in  his  liill  of  eosti,  drlirered  by 
bin)  to  the  company,  but  Uiulloved  by  the  taxing 
master,  on  the  gronnds  that  if  Mr.  Blake  bad  considered 
himself  entitled  to  soeh  costs,  he  should  hare  applied  to 
the  magistrates  for  an  order  for  them  at  the  hcariug  of 
the  summons,  which  he  bad  not  done  ;  but  as  be  bad 
not  done  so,  the  master  was  of  opinion  that  they  could 
not  be  included  as  part  of  his  costs  oo  execution  of 
the  inquisition  to  assess  the  compensaUon.  The 
75/.  7«.  id.  was  a  sum  also  included  in  his  bill  of 
costs,  but  taxed  and  diaallowed  as  improper  charges 
between  party  and  party.  Those  sums,  therefore, 
making  together  159^  12«.,  were,  it  was  contended, 
now  irrecoverable  by  Mr.  BUke. 

In  opposition  to  the  prayer  of  the  petition  an 
affidavit  was  filed  by  the  solicitor  of  Mr.  Blake, 
entering  into  a  long  statement  of  the  circumstances 
attending  the  correspondence  between  the  parties  already 
mentioned,  in  order  to  show  that  whatever  expense  or 
delay  had  arisen,  or  obstruction  bad  been  offered,  to 
the  due  completion  of  the  contract,  it  was  to  be  at- 
tributed to  the  conduct,  not  of  Mr.  BUke,  but  of  the 
company:  that  Mr.  Blake  cUimed  upwards  of  1591. 
over  and  above  the  amount  paid  into  court  in  the 
action,  independently  of  heavy  costs  to  which 
bs  bad  been  put  by  the  company :  and  the 
affidavit  concluded  by  alleging  that  issue  having  been 
joined  in  the  action,  the  cause  was  now  ripe  for  trial ; 
but  that  the  petitioner's  aolicitor  had  not  yet  settled 
the  action,  nor  made  any  proposal  as  to  it;  and  that  if 
the  sums  in  this  court  were  now  paid  out,  as  prayed, 
before  the  action  was  settled,  the  convryance  execnted 
and  the  said  costs  before  referred  to,  duly  paid,  there  was 
great  reason  to  believe  that  Mr.  Blake  would  not  only 
be  put  to  much  further  expense  in  the  matter ;  but 
there  would  also  be  much  doubt  whether  he  would  ever 
receive  such  costs  from  the  company. 

Spetd  appeared  for  the  petitionen ;  and 

Stlwyn,  Q.  C.  for  Mr.  Blake. 

The  Master  of  the  Rolls. — I  am  of  opinion,  Mr. 
Speed,  that  you  are  entitled  to  the  order  you  ask. 
With  regard  to  the  coats  of  the  petition,  I  cannot  give 
any  to  the  reap,  in  this  case. 

Solicitor  for  petitioner,  W.  Oateoigiu  Rog. 

Solicitor  for  Mr.  Blake,  Frtdtric  Augiatui  Snow, 

Dec  11  and  Jan.  13. 
Babkbb  v.  Touhg. 

Ttmmt  Jbr  Uft — Power  of  appoitUmmt  m  ease  of 
leavinj  a  diUd — tfo  ekild — Appointment — Eject 
of. 

A  testator  devited  and  bequeathed  hit  rtttduarj/  real  and 
pertonal  utate  to  hit  nephew  B.  B.  C.  far  life,  and 
ti/lterhitdeeeaie,  "providltighe  tkould leaveanyekild 
or  lAildrtn  him  tnrtiving,  or  who  thovld  be  bom 
withia  due  time  after  hiedeeeate,  lawfully  btj/otten," 
at  hit  nephew  ihouU  bg  will  appoint  The  tettator 
then  went  on  to  add,  "but  if  hit  laid  nepAew  should 
die  without  leaving  ang  child  or  Aildnn  him  lur- 
viving,  or  who  thould  be  bom  in  due  time  after  hit 
deeeate,  lawfallg  begotten,  and  the  taid  B.  B.  C.  hit 
nephew  thould  not  previeut  to  hit  deceate  mate  any 
tueh  appointment,  gift,  or  bequett  at  aforttml," 
ihm  (tf  property  wai  to  go  over  to  three  other 


I     partiet.     The  nephew  wot  the  heir-at-lam  tmd  sob 
next  of  Im  of  the  teitalor.    Be  tunited  Ue  unde; 
but  he  never  had  a  child.    Be  made  a  wiB,  how- 
ever, purporting  to  diipon  of  the  retidae  of  hit 
uncle' treat  and  pertonal  eitale;  os  the  eaimmflita 
other  that  he  hoi,  under  the  aboue-etaled  gift  eeer, 
on  implied  power  to  to  do,  though  he  Ufl  no  ekSd, 
or  that,  in  the  tventt  uihich  had  happened,  there  wai 
an  inlettaeg  alto  Ike  reeidue  of  hit  undo' t  pr^trlg: 
Btld,  that,  at  the  tenant  fur  life  never  had  a  ekiU,  me 
power  ofditpoting  of  the  teitater'i  propertg  retted 
inhimi  and  that  in  the  eventi  which  hadh^pentd, 
the  appointment  whidi  he  had  attempted  to  mate 
wot  inoperative,  and  the  propertg  wot  dieitMi 
among  thoie  partiet  to  whom  it  was  gipm  oner. 
This  suit  was  instituted  for  the  purpoea  of  adaio- 
Utering  the  trusts,  and  obtaining  a  declamtioa  as  t* 
the  construction,  of  the  will  of  Francis  Const,  Eaquite, 
late  the  Chairman  of  the  Middlesex  Sessions. 

Franois  Const,  by  hu  wUl,  dated  tbe  llth  April, 
1839,  appointed  his  nephew  Henry  Beuuaoat  Coles, 
William  Dunn,  and  the  deft.  Henry  Young,  hia  exe- 
cutors, and  devised  and  bequeathed  all  bis  estates  and 
effects  to  them,  in  trust  for  tbe  aeveral  persona  and 
purposes  therein  mentioned.  He  then  disposed  of  tbe 
residue  of  his  estate  as  follows : — 

"  And  as  to  all  the  rest  and  residue  of  ray  estate, 
both  real  and  personal,  including  funds,  stock  divi- 
dends, bills,  bonds,  and  securities  of  every  sort,  and  all 
other  my  effects  not  hereinbefore  speci&cally  be^Malhed, 
I  hereby,  as  before,  give,  devise  and  bequaoh  the  aaiM 
to  my  said  executors,  their  beiis,  executors,  and  ad- 
ministrators, upon  the  trusts  fullowiog  (that  is  to  say): 
first,  to  pay  all  the  several  legacies  and  annnitias  pvcg 
by  this  my  will  or  by  any  codicil  or  other  teatameotaiy 
paper  hereafter  given,  and  after  payment  thereof  to 
peimit  and  suffer  my  said  nephew  U.  B.  Coles  to  uks 
and  receive  the  rents,  dividends,  profits  and  intcnat 
thereof,  for  and  during  the  term  of  hia  natnial  liia, 
for  his  own  absolute  use  and  benefit :  ud  ttam  and 
after  tbe  decease  of  my  said  nephew,  piovidiog  be 
shall  leave  any  child  or  children  him  surviving,  or  who 
shall  be  bom  in  due  time  after  his  deoeaaa  lawfully 
begotten,  then  I  decUre  and  direct  that  my  said  cz»- 
cutors  shall  stand  and  bo  possessed  of  my  said  resi- 
duary aatate,  upon  trost  for  such  persons  and  for  soeh 
ends  and  purposes  as  oiy  said  nephew  shall  by  hi*  last 
will  and  testament  direct  or  appoint,  give,  deviaei,  or 
bequeath  the  same  ;  but  if  my  said  ne^ew  ahall  iit 
without  leaving  any  child  or  oliildrsn  him  sarvivio|^  or 
who  shall  be  burn  in  due  time  after  bb  deeeaaa,  Urn- 
fully  begotten,  and  the  said  U.  B.  Coles,  my  n^kew, 
shall  not  previous  to  his  decease  make  any  sneh  ap- 
pointment, gift,  or  bequest  as  aforesaid,  then  I  dcdar* 
that  my  said  executors  shall  stand  and  be  possetited  of 
all  my  said  residuary  estate,  and  of  all  rents,  dividends, 
interest  and  profits  of  or  arising  out  of  tbe  same, 
upon  trust  for  and  to  be  divided  between  tbe  following 
persons  (that  U  to  say);  Richard  Barlcer,  the  said 
H.  Young  my  executor,  and  Jamea  Ryiand,  and  to  and 
for  their  heirs,  executors  and  administrators;  and  I 
hereby  give  and  bequeath  the  same  accordingly." 

The  testator  died  on  the  I6tb  Dec  1839,  withoat 
liaviag  revoked  or  altered  hU  will ;  and  at  ius  death 
he  was  entitled  to  considerable  real  and  pertonal 
estate.  H.  B.  Coles  was  thn  heir-at-law  and  sole  next 
of  kin  of  the  testator,  and  he  and  the  other  execatwi 
duly  proved  the  wilL  W.  Dunn  died  on  tbe  Srd  April 
1655.  B.  Barker  died  on  tlie  20lh  May  1856,  having 
by  his  will  devised  and  bequeathed  bu  property  to  tbe 
pits.  H.B.  Coles,  by  hu  will,  dated  aSrdKov.  1861, 
appointed  executors  and  trustees  thereof,  and  then  pur- 
ported to  dispose  of  the  residue  of  Frauds  Cooat^ 
estate  in  the  following  terms : — "  I  am  now  in  neeipt 
of  the  income  derived  from  the  residuary  real  and  ptr- 
sonal  «tt»t«  of  my  ^4  MU  wcia  ]f.  Copat,  aad  wdcr 
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and  aeeording  to  vhat  I  belicre  to  b«  the  trne  oon- 
■traetion  and  effect  of  bi$  last  will,  the  eorput  of  that 
•atate  will,  on  my  decease,  go  orer  to  other  peraons 
if  I  die  without  leaving  any  child  anrviving  me,  and 
■hall  Dot  preTions  to  my  deceaae  make  some  appoint- 
ment, gift,  or  beqnest  thereof  by  my  last  will  to  the 
contrary ;  bnt  that  if  I  shall  malce  any  sach  appoint- 
ment, gift,  or  beqaest,  although  I  may  not  leave  any 
child  surviving  me  (as  would  be  the  case  were  I  to  die  at 
the  present  time)  such  estate  will  in  fact  either  become 
rabject  to  snoh  appointment,  gift,  or  bequest,  or  by 
reaaon  of  the  defect  or  failora  of  the  double  con- 
tingency npon  which  the  limitation  over  depends  be 
nndisp<»ed  of  by  my  said  nnde's  will,  and  will  devolve 
npon  my  real  and  personal  represeatativei,  in 
right  of  my  having  been  his  heir-at-law  and  sole 
next  of  kin  at  the  time  of  his  death,  and 
beoome  partof  my  estate  passing  under  this  my  will: — 
Now,  therefore,  I  do  by  this  my  laat  will  and  teata- 
ment,  aa  well  in  exercise  of  all  powers  as  in  right  of 
all  estates  and  interests  vested  in  or  exercisable  by 
me  or  devisable  nnder  my  said  nnde's  will,  absolutely 
direct,  appoint,  give  and  bequeath  the  whole  of  my 
said  nnde's  residuary  real  and  personal  estate,  from 
and  after  my  decease,  unto  my  trustees,  their  heirs, 
executors,  administrators  nnd  assigns,  to  be  held  and 
dispoaed  of  by  them  upon  the  sane  trusts  as  those 
before  dedarwi  of  my  own  reaidnary  tstate,  and  in 
all  resptots  as  part  of  sach  estate."  H.  B.  Coles  never 
had  any  child.    He  died  on  the  23rd  Nov.  18SS. 

The  bill  prayed  a  declaration  that  the  will  of  U.  B. 
Coles  was  an  invalid  appointment  of  the  reaidnary  real 
and  personal  estate  of  the  said  F.  Const,  and  that  the 
vrill  of  the  aaid  H.  B.  Coles  waa  inoperative  so  far  as  it 
pnrported  to  be  a  devise  and  bequest  of  the  said  re- 
sidoaiy  real  and  personal  estates,  and  that  by  virtne 
of  the  said  will  of  the  said  F.  Const,  the  said  reai- 
dnary real  and  peraonal  estate  became  divisible  npon 
the  death  of  the  said  H.  B.  Coles  between  the  said  It. 
Barker  the  younger,  H.  Young  and  J.  Ryland. 

The  Atlomey-Omernl  and  J.  L.  Bird  appeared  for 
the  pits.,  and  contended  that  there  were  two  cou- 
tingendes,  npon  the  happening  of  either  of  which  the 
gift  over  in  Hr.  Conat's  will  would  take  effect.  The 
scope  of  that  will  was  plain,  vix.,  that  if  Mr.  Coles 
left  a  child  he  should  dispose  of  the  properly  in  any 
way  ha  chose.  But  there  was  al<0  an  equally  evident 
iotenti'm  apparent  on  the  whole  of  that  will,  that  if 
the  nephew  left  no  child  the  property  was  to  be 
divided  between  the  pits,'  father,  Mr.  Young  and  Mr. 
Ryland.  To  effeetnate  that  clear  intention  tho  word 
"  and  "  must  be  read  "  or."  They  cited 
MaberUg  r.  Strode,  3  Ves.  450. 

Sir  Hugh  Cains,  Q.  C,  Buggalltty,  Q.  C.  and 
She'jbeare,  for  Mr.  Young,  contended  that  there  was 
not,  in  fact,  any  necessity  to  change  the  word  "and  " 
into  "or."  It  might  be  read  "  and  also  if,"  in  which 
case  the  gift  over  was  clcai  ly  intended  to  take  effect 
if  Mr.  Cities  died  without  leaving  a  child,  and  also  if  he 
died  without  making  any  appointment.  His  wilt  waa 
no  appointment ;  for  it  could  only  operate  as  such 
if  there  were  a  child  living  at  bis  death  or  born 
within  due  time  afterwards.  They  cited 
Dilloa  T.  nairit,  4  Bli.  K.  S.  329. 

James,  Q.  C,  Prendergast,  Sdiegn,  Q.  C,  Renthmce 
and  Rtadall  appeared  for  other  parties  in  the  same 
interest  with  the  pits. 

Sir  Filzreg Kdlg,Q.  C,  Hobhouu,  Q.C.,  Druee  and 
Emrlt,  for  the  executors  and  appointees  nnder  Mr. 
Coles's   wdl,  contended  that  all  who  snpportod  the 

Sits.' view  must  hold  that  the  words  "and  the  said 
[.  B.  Cules,  my  nephew,  shall  not,  previous  to  his  de- 
cease, m»ke  any  such  appointment,  gift,  or  bequest  as 
aforesaid,"  were  superflunus.  They  supported  the 
viefft  go9(ain«d  in  (be  will  of  it.  B.  Cvles,  as  above 


stated;  and  argued  that  the  word  "and"   must  b« 
read  in  its  ordinary  conjunctive  meaning. 

The  Attonuy-  Otneral,  in  reply,  insisted  that  it  waa 
impossible  to  imply  a  power,  as  suggested,  upon  a  will 
so  plain  and  so  dear  as  the  present — and  that,  too,  in 
direct  coatradiction  to  the  express  power  expressly 
given  to  the  tenant  for  life  if  he  left  a  child,  and  in 
that  event  only.  His  having  and  his  leaving  a  child 
formed  the  key  to  the  conatraction  of  the  whole  will. 

The  following  cases  were  also  dted  iu  the  course  of 
the  arguments  : — 

Addison  j.Bush,  14  Beav.  459  ; 

Andrtt  t.  Ward,  I  Rnss.  360; 

Greeiu  r.  Ward,  1  Rnss.  263 ; 

Broom  ▼.  Biggs,  B  Ves.  jnn.  66S; 

Seccomia  v.  Edwards,  28  Bear.  440;  s.  o.  2 
L.  T.  Rep.  N.  S.  622  ; 

Jordan  v.  Fortsiau,  10  Beav.  259  ; 

Bibin  v.  Walker,  Amb.  661. 
Jan.  12. — The  Mastbk  of  the  RoLU. — ^Tbe  ques- 
tion in  this  case  arises  npon  (be  construction  of  the 
residtaary  devise  and  beqnest  of  real  and  personal 
estate  contained  in  the  will  of  the  lata  Frauds  Const, 
Esq.  [The  M.R.  read  the  danaa  in  Mr.  Conat's  will 
as  above  stated  and  continued :]  The  teatator  died 
leaving  considerable  property,  and  alao  bis  nephew, 
Mr.  Henry  Beaumont  Coles,  his  heir-at-law  and  sole 
next  of  kin.  Mr.  Coles  is  now  dead,  having  made  a 
will  by  which  he  has  purported  to  dispose  of  his 
ancle's  residuary  real  and  personal  estate.  Mr.  Coles 
never  had  a  child  ;  and  the  question  is  this :  whether 
the  devisees  mentioned  in  Mr.  Const's  will,  or  those 
meationed  iu  the  will  of  his  nephew,  are  now 
entitled  to  Mr.  Const's  residuary  estate?  The  pits, 
are  the  obildren  of  one  of  the  devisees  of  the  uncle, 
and  they  are  supported  in  their  case  by  two  of  the 
defls.,  vix.,  by  Mr.  Henry  Young  and  Mr.  Ryland. 
The  defts.  who  contest  the  pits.'  claim,  are  the  legal 
personal  representatives  of  .the  nephew.  The  first 
argument  which  was  adduced  on  behalf  of  the  pita,  was 
this :  that  the  word  "  and  "  in  the  clause  by  which 
the  property  was  given  over  shonid  be  read  "  or ;"  that 
is,  that  the  clause  should  be  read  thus :  "  bnt  if  my  said 
nephew  shall  die  without  leaving  any  child  or  children 
him  surviving,  or  who  shall  be  bom  in  due  time  after 
his  decease,  lawfully  begotten,  'or'  the  said  Henry 
Beaumont  Coles  shall  not,  previous  to  his  decease, 
m^ke  any  such  appointment,  gift,  or  beqnest  as  afore- 
said," then  the  property  was  to  go  over  as  I  have 
said.  Now  in  support  of  that  argument  the  ease 
of  ifaberleg  r.  Strode,  and  that  dasa  of  eases, 
was  referred  to.  But  I  am  of  opinion,  as  indeed  I 
intimated  in  the  course  of  the  argument,  that  I  could 
not  accede  to  the  view  so  taken  by  the  pits.'  connseL 
In  Seeeomie  v.  Eduards  I  had  to  consider  the  very 
same  question.  I  felt  in  dedding  that  case,  and  when 
hearing  the  arguments  in  this,  that  I  could  not  change 
the  words  used  in  a  will  without  the  clearest  evidence, 
on  the  face  of  it,  that  to  do  so  carried  out  the  mauifect 
intention  of  the  testator.  I  saw  nothing  in  Seecombt 
V.  Edwards  to  induce  me  to  change  that  opinion.  I 
still  think  the  same,  and  I  see  nothing  in  this  will  to 
induce  me  to  alter  my  opinion.  Then  it  was  argued 
by  Sir  Hagh  Cairns  for  the  deft  Mr.  Young,  that  it 
was  not  in  fact,  in  this  case,  necessary  to  read  tho 
word  *'  and  "  as  *'  or ; "  but  that  the  true  construction 
of  it  was  "  and  also  if."  But,  in  my  opinion,  that  is 
in  effect  the  same  thing  as  to  make  the  alteration 
proposed.  The  words  of  this  will  are,  in  tho  gift  in 
question,  dearly  conjunctive  and  mnst  be  so  read:  and 
if  my  decision  of  the  case  really  depended  upon  my 
so  reading  them,  I  should  do  so,  the  result  of  which 
would  be  that  both  events  must  happen  before  the 
gift  over  could  t«ke  effect.  The  qnestiou  then  would 
be  whether  they  had  both  occurred  t  What  lias  taken 
place  (4  this ;  it  is  not  disputed  by  eUl),er  aide  that  Mr. 
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Colei  n»Ter  htd  a  diiU.    Th«  re»l  qawtion,  ther*- 
fore,  appeara  to  me  fo  be,  whether,  in  the  event  which 
iiRS  occarred,  Mr.  Coles  tret  h»d  in  him  the  power  to 
make  such  an  appointment  aa  that  which  was  expressly 
given  to  him  by  hi»  ancle's  will  ?  Now  the  power  of  ap- 
pointment which  was  expressly  given  to  bim  was  in 
these  words.    It  i»  very  short,  and  I  will  read  it  again. 
[The  M.  B.  read  tbe  cUuse  creating  the  power  above 
atated,  and  continued :]     I  am  of  opinion  that,  under 
those  words,  no  power  arose  in  Mr.  Ciolea  to  appoint 
any   part   of  this  property,  unless  ho  left    a    child 
living  at  hii  decease,  or  bom  within  dns  time  after- 
wards.    It  was  indeed  argued,  with  groat  ingenuity, 
that  if,  under  the  words  of  the  gift  over,  Mr.  Coles 
had  made  a  will  either  before  tbe  birth  of  a  child,  or 
during  the  life  of  a  child,    and  the  child  had   pre- 
deceased bim,  then  the  appointment  would  have  been 
valid.      In   other  words,  the  will  having   been  once 
m.ide,  there  was  d*  Jaelo  an  appointment  which  (tbe 
will  not  being  ittelf  invalid  as  sucli)  would  be  a  good 
appointment,  and  would  continue  so  till  displaced.    But, 
in  answer  to  that,  it  must  be  remembered  that  this  is 
the  ease  of  a  power  of  appointment  by  will  ;  and 
the    instrument    which    purports    to    exercise  such 
a  power   is   no   instrument    at    all    till    the    death 
of    til*    donee    of   the    power    oeonrs    to    give    it 
existence.      The  question  here  is,  not  whether  the 
nephew   by  his  will  made  a  valid  appointment  of 
hia  uncle's  property,  hut  whether  any  power  ever  arose 
in  him  to  make  any  appointment  of  it  at  all  7     I  tliink 
no  disposition  of  tbe  property  could  be  made  by  him 
till  his  death,  and  thee  only  couM  he  dispose  of  it  if 
be  left  a  cliild  him  sarviving,    I  cannot  strike  out  from 
the  will  of  )fr.  Const  tbe  clear  and  express   words 
making  the  power  which  he  gave  his  nephew  condi- 
tional on  the  event  of  bis  leaving  a  child.    That  con- 
di  ion  was  a  condition  precedent ;  it  has  never  been 
fulfilled,  and  the  nephew  therefore  never  had  any  power 
vested  in  him  to  dispose  of  the  property.      The  result 
is,  that  there  must  be  a  declaration  in  the  terms  of  tbe 
prayer  of  the  pits.'  bill.     I  was  much  impressed  in  the 
eooiw  of  tbe  argument  with  what  seemed  to  me  pos- 
sible, I  mean  that  there  may  have  been  some  omission 
in  the  testator's  will ;  but  whether  that  be  so  or  not — 
and  we  know  it  often  does  occur—  I  must  construe  the 
will  aa  I  find  it,  and  the  deolaration  must  therefoie  be 
as  I  have  stated,  and  the  costs  must  be  costs  in  the 
cause. 

Uobhouu,  Q.  C.  asked  for  tbe  costs  of  his  clients,  aa 
between  solicitor  and  client. 

The  Master  of  the  Rolls. — No.  It  is  not  a  case 
for  usta  of  that  sort,  nnleai  all  parties  content  so  to 
take  them. 

Solicitors  for  pits,  and  for  deft.  Mr.  Young,  Jotrph 
AUrUg*. 


V.  0.  KINSEBSLET'S  00X7BT. 

Beported  by  JcaHua  MarciLn  and  O.  T.  EcwaiiDS,  Esqrs., 
Uarrlsters-at-Law. 

EKiuTtiu— In  Anardkt  V.  OmAw,  anlt,  pi  674,  the  foUowlsg 
important  words  were  omitted  In  the  V.  0.*B  jodAtnent 
After  the  words  "  retain  bis  original  domlcll."  One  M, 
^d  coL,  it  Bbottld  read,  "  In  the  preaent  oaaa  there  waa 
dearly  an  abandonment  .of  Scotch  domioll,  and  an 
acqalsition  ot  an  Anglo-" 

Dee.  19  mi  SI. 

Fbathb  V,  Tatlob. 

CauetnUm—Carrfihg  out  mtutattU  parol  eontrttcl 

hg  heir-at-lttw. 

A  ptnoH  vh>  ditd  mtt$latt  at  to  hu  rtal  etiata 

Mttrtd  into  a  verioi  eoiUraet  thortiji  befirt  kit 

dtath  for  tkt  sob  of  oerlam /roehold  pnpeHg,  and 

dkd  bejbr*  Ihs  eompklion  of  the  pttrehatt ;   the 

htir-«t-l«i»,  vho  vat  (fliQ  ndmmttfvtorf  fonvd 


Ota  (As  oon<rae<  viA  tA<  furtiattr,  and  m  ti* 

miduarg  accoimli,  which  he  tuieeqiieitllf  peuMed,  ie 

treated  the  proceed*  of  the  *ale  a*  pvaomU  ettate 

of  tbe  inleMate;  he  aflermardt,  homvtr,  elaimtd 

them  a*  heir-at-law : 

BM,  that  thtre  wa  a  ootipertion,  and  that  the  pro- 

eeede  of  the  tale  uere  pereonal  eetate  of  the  m<m> 

tale,  inatmudi  at  the  heir-ai-Une  had  volmttanlg 

adoptedtheifUeelate't  contract. 

'This  was  an  adjourned  summons,  the  queation  being 

whether  the  proceeds  of  the  sale  of  certain  real  estate 

sold  by  the  heir-at-law  in  pnrstunoe  of  a  verbal  ooo- 

tract  entered  into  by  a  panon  who  died  intestate  as  to 

his  realty,  formed  part  of  the  personal  eatate  of  tbe 

deceased.    The  sale  was  oanied  into  effect  under  th* 

following  ciroumstancea : 

George  Taylor,  who  died  in  Jan.  1855,  entered  into 
a  pirol  oontraot  with  John  Finzel,  some  tim>  pxvioaaly 
to  his  death,  for  the  sale  of  six  freehold  booses  in 
Bristol,  for  tht  som  of  800<.,  and  the  title  waa  nodar 
investigaUon  at  the  time  of  Taylor's  death. 

George  Taylor  ezeonted  a  will,  bat  made  no  disposi- 
tiou  of  his  real  or  of  hia  residuary  personal  estate ; 
the  executors  named  in  the  will  renounced  probate,  and 
letters  of  admmistralion,  with  the  will  annexed,  were 
granted  to  the  deft.  William  Taylor,  who  was  tlia 
brother  and  heir-at-law  of  the  testator. 

John  Finxel,  soon  after  the  death  of  G.  Taylor, 
applied  to  the  deft.  William  Taylor  to  carry  out  tb* 
contract  for  the  sale  of  the  houses  in  Bristol,  whieii 
the  deft,  agreed  to  do,  and  by  an  indenture  dated  tba 
18th  May  1855  he  conveyed  the  property  to  FinxeL 

The  deed  recited  several  previous  deidings  with  die 
property,  whereby  it  bad  become  vetted  in  Oeoiiga 
Taylor  absolutely;  it  also  recited  George  Taykir'a 
death  intestate  as  to  Lis  real  estate,  and  that  tha  daft, 
was  bis  heir-at-law ;  it  recited  G.  Taylor'a  will  and  hia 
appointment  of  executors,  their  lananciation  of  probate, 
and  that  administration  of  his  estate  had  been  granted 
to  tbe  deft.  It  alto  redted  the  parol  contract  which 
had  been  entered  into  between  the  decaaaad  and 
Finxel,  and  that  that  contract  was  unezecutad  and  aa- 
performed  at  the  time  of  G.  Taylor'a  death  ;  tiiat 
Finxel  had  applied  to  the  deft,  to  cany  the  .tame  into 
effect,  and  that  tha  deft,  had  agreed  to  do  so.  Tbe 
operative  part  of  the  deed  waa  in  the  usual  form  of  a 
conveyance  from  a  person  solely  entitled,  and  the 
covenants  for  title  were  those  of  an  abtolate  owner. 

Tbe  deft,  patted  his  residuary  account!  in  Kot. 
I860,  and  he  then  entered  the  8001.,  the  ptoeeedt  of 
the  tide  of  tha  six  houses,  as  a  part  of  the  testator'a 
personal  estate.  The  item  waa  aa  follows: — "Pro- 
dace  of  houses  and  premises  in  Temple  pariah,  ooa- 
tracted  to  be  sold  by  the  testator  in  hit  lifetime,  and 
purchase  completed  after  his  death." 

In  March  1861  tha  deft's  solicitor  famished  the 
pita.,  at  next  of  kin  of  tho  intestate,  with  an  aoooBut 
of  tha  residuary  personal  estate,  and  in  these  aoeonuta 
the  deft,  divided  the  prodace  ot  the  sale  of  the  uic 
hontea  between  himself  and  the  pits.,  one-fifth  and  « 
moiety  of  fonr-fiftbt  to  himself,  and  the  other  moiety 
to  the  pItt. 

In  June  1863  the  common  decree  en  summons  waa 
made  in  tha  V.  C't  cbamhert  for  the  administraUon 
of  the  personal  estate  of  the  teatator,  and  tmder  this 
decree  the  deft,  brought  in  hit  acoonnt,  giving  cndit 
for  the  prooeedi  at  before.  Tbit  account  was  oon- 
tidered  insuffideut,  and  the  deft,  therefore  brought  in 
a  aecond  account,  in  which  he  gave  credit  for  the 
8002,,  but  he  now  daimed  to  retain  it  as  the  beir- 
at-law  of  George  Taylor.  Tbe  queation  wat  thert* 
fore  adjonmsd  into  court  for  the  detemuoation  of 
thit  daim  by  the  deft. 

Oibome,  Q.  C.  and  E.  K.  Kartlate,  for  the  pit., 
dted 
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Uvmdg  T.  Jottije,  5  M.  &  C.  167  ; 

Bownum  t.  Taylor,  3  A.  &  E.  878  ; 

iMtoKm  T.  Trtmen,  1  A.  &  E.  793. 
GloMH,  Q.  C.  and  Everilt,  for  the  deft.,  cited 

Sogd.  V.  &  P.  13lh  edit.  363  ; 

Da»i(m  T.  EUU,  1  Jae.  &  W.  534 ; 

WaUae*  t.  AnUjo,  8  L.  T.  Rep.  N.  S.  688,  750; 

PabMr  T.  Seott,  1  Bom.  &  H.  391 ; 

Bagfku  T.  Bofius,  I  Dr.  &  Sm.  436 ;  4  L.  T. 
Bep.  M.  S.  199  ; 

Haramrt  T.  &yiMW,  3  Sim.  N.  8.  18. 
As  to  whether  the  qaestion  was  one  which  eonld  be 
^toided  under  an  adininiatration  ranunoni,  they  cited 

Wut  T.  Lai»g,  S  Drew.  331. 
OAcTM,  Q.  0.,  in  reply,  cited 

Barbeotih  t.  Yowtg,  4  Drew.  1 ; 

CoOmsmood  t.  Row,  86  L.  J.,  N.  S.,  649,  Ch. ; 

lairee  T.  BamtU,  1  Cox,  167. 
The  Vick-Cbahcbllob  said  that  the  eaae  was  a 
peeoliar  one,  the  qneedon  being  whether  a  snm  of  800/., 
which  nnqoestionablj  arose  from  the  proceeds  of  the 
teitator's  estate,  was  to  be  regarded  a*  part  of  his 
personalty.  He  need  not  say  that  he  repudiated  all 
notion  of  acting  merely  npon  moral  ground* — upon  the 
idsa  that  beoaoae  a  certain  course  was  fair  and  hononr- 
•Us,  and  consistent  with  the  character  of  a  |!ood 
man,  that  therefore  the  ease  should  be  decided 
in  aeeordanee  with  that  course.  Moreover,  he  could 
not  compel  the  deft,  to  complete  the  contract ; 
tba  Mart  eonld  eznroisa  no  snob  jurisdiction. 
The  pits.,  as  it  appeared  to  him,  put  the  case  upon 
BO  meh  gmonds,  or,  if  they  did,  the  court  could  not 
reeogoise  the  fact.  It  was  a  question  whether,  on  an 
•eooont  bioaght  in  by  a  legal  personal  representatire,  a 
aartain  sum  of  money  received  by  him  was,  under  the 
eireamstaoees,  personal  estate.  There  was  a  verbal 
agreement.  If  the  agreement  bad  been  in  writing 
tbare  would  have  been  no  question  about  the  case ;  but 
it  was  verbal,  and  if  either  vendor  or  purchaser  had 
chown  to  refnee  to  carry  it  into  effect,  neither  could 
have  compelled  the  other  to  do  so  ;  but,  if  they  were 
both  willing,  of  course  it  could  have  been  completed, 
•od  ao  doubt  it  wonid  have  been  completed  if  the  tes- 
tator had  lived.  At  his  death  it  was  nnezecuted,  the 
title  being  nnder  consideration,  and  if  the  title  Inmed 
out  good,  no  donbt  tbe  contract  would  have  been 
earried  ont ;  the  teatator,  therefore,  ao  far  as  lay  in  his 
power,  showed  his  desire  to  convert  this  real  estate  into 
personalty,  bat  at  the  same  time  the  completion 
depended  npon  the  acceptance  of  the  title.  The 
pocition  of  the  deft.,  the  heir-at-law,  was  alearly  this, 
that,  be  had  a  right  to  say,  "  I  4on't  care  what 
tbs  testator  did,  he  had  only  entered  into  a  verbal 
oootract,  and  the  Statute  of  Frauds  enables  me  to  say 
that  the  porehaser  cannot  sustain  a  bill  against  me  if 
I  dioose  not  to  carry  oat  the  contract."  On  the  other 
bond,  he  had  a  right  to  consider — whether  or  not  on 
moral  grounds  was  immaterial — that  he  ought  not  to 
raise  a  queation  on  that  statute,  but  shonld  carry  in  to  effect 
the  testator's  parol  contract,  talcing  as  bis  heir,  and 
finding  that  the  testator  bad  enterad  into  a  honifide 
contract  with  a  h<mA  Jtd»  intention,  and  he  might  not 
thinic  it  wise  or  proper  to  repudiate  it.  He  might 
have  said,  "  I  repnuiate  the  old  contract,  but  I  have 
entered  into  a  new  one  with  tbe  purchaser,  by  which 
I  shall  be  the  vendor,  and  shall  take  the  purchase- 
money  fur  myself  or  the  real  estate."  Tbe  only 
point  which  he  had  to  decide  retted  upon  the 
queation  what  it  was  that  the  deft,  had  done.  Had  he 
eompleted  the  testator's  contract,  or  had  he  entered 
iota  a  new  one,  not  on  different,  but  on  tbe  same,  terms  % 
If  be  had  merely  sold  as  heir-at-law,  and  carried  into 
•ffect  a  contract  of  his  own,  then  the  fact  of  hie 
agreeing  to  throw  tbe  money  Into  the  personal  estate 
did  not  bind  him,  and  the  court  could  not  compel 
bjin    (0  forego  his  claim;    bi^t  it  appeared  \9  l^im 


clear,  on  the  whole  cireomstancea,  that  there  was 
no  mistake  on  his  part,  that  bo  was  perfecUy 
well  informed  and  advertised  as  to  its  being  a 
mere  verbal  contract,  and  one  that  he  was  nnder  no 
obligation  to  perform;  but  that  with  deliberation  and 
intention  he  desired  to  perform,  and  did  perform  it, 
and  that  it  was  not  a  new  contract  of  his  own,  but  the 
actual  contract  entered  into  by  the  testator,  and  if 
the  contract  were  carried  into  effect,  he  could 
not  understand  how  it  was  that  the  testator  had  not 
converted  his  real  estate  into  personalty.  It  was  true 
that  either  the  heir  of  the  testator  or  the  purchaser 
might  set  up  the  Statute  of  Frauds,  but  not  if  they 
chose  to  carry  out  the  contract  Tolontarily.  The  mere 
statute  itself  did  not  make  the  contract  vmd ;  it  enacted 
only  that  no  action  or  suit  should  lie  to  compel  its 
being  carried  into  effect,  and  if  the  parties  chose  to 
carry  it  into  effect,  was  it  not  a  contract?  The 
deft,  knowing  what  he  was  about,  and  having  IcgNl 
advice,  chose  to  say,  "  I  will  carry  into  effect  the  con- 
tract of  the  intestate ; "  he  did  so,  and  the  oonvey- 
anca  itself  put  the  case  beyond  doubt.  There  was  a 
recital  that  he  was  heii-at-law,  and,  if  he  were  selling  by 
virtue  of  a  contraotofhiaown,  in  the  character  of  heir  by 
descent,  it  would  signify  nothing  who  was  the  legal 
personal  representative  ;  ho  would  have  nothing  to  di 
with  it,  and  the  recital  of  admiaiatration  being  granted 
was  useless,  if  the  heir-at-law  waa  net  intending  to 
carry  into  effect  the  very  contract  of  the  inteetate. 
Then  there  was  a  recital  of  tbe  vorbal  contract  by  (be 
testator  in  his  lifetime,  pointing  ont  that  it  was  only 
verbal,  and  nnezecuted  and  unperfonaed,  "  and  that 
the  said  John  Finxel  hath  applied  to  and  ivqaestad  tbe 
said  William  Taylor  to  carry  the  same  (i.  «.  the 
testator's  contract)  into  effect,  which  he  bath  con- 
sented to  do."  This  recital  was  utterly  inconsistent 
and  contradictory  with  the  supposition  that  tba  keir- 
at-law,  taking  by  descent,  was  •ntering  into  a  new 
contract  with  the  purchaser,  because  the  application 
was  by  the  purchaser,  who  had  entered  into  the  con- 
tract  with  the  teatator,  to  perform  tliat  vary  contract, 
and  the  heir-at-law  consented  to  carry  into  t/Bttlt  the 
testator's  contract,  which  be  was  nnder  no  obligation 
to  do.  No  doubt  the  oovenanta  wen  against  acta  of 
some  one  daiming  nnder  the  testator;  hut  thoae 
oovenanta  could  not  countervail  the  cuvnmstance  that 
tbe  deft,  was  not  carrying  into  effect  a  contract  of  bis 
own.  If  that  were  so  (and  it  appeared  to  him  clear 
that  it  was),  if  the  testator's  contract,  though  verbal, 
was  carried  into  effect,  how  could  it  be  swd  that  tbe 
proceeda  were  not  personal  estate  of  tiie  teatator? 
The  subsequent  conduct  of  the  deft,  was  only  oonsistent 
with  such  a  state  of  things.  There  wen  mattere 
oncouneoted  with  this  which  prevented  the  estate  from 
being  wound-up,  and,  wtMly  or  unwisely,  the  adminis- 
tntion  summons  was  taken  out.  The  delt.  in  hia 
various  accounts  treated  the  800/.  as  personalty,  and 
used  the  expression  (qnite  consistent  with  his  inten- 
tion) "  purchase  completed  after  his  death ;"  he  alao 
proceeded  on  the  same  footing  as  that  which  had 
governed  his  conduct  from  tlie  beginning,  and  although, 
when  he  bronght  in  his  farther  account,  he  claimed  tbs 
800/.  as  the  testator's  heir-at-law,  yet  then  was 
no'Jiing  as  to  the  item  having  been  erroneously  intror 
duoed  into  the  farmer  accounts  aa  personalty.  Even 
here  he  admitted  it  to  be  prnonal  estate;  but  lie 
claimed  it  aa  the  tettator'a  heir>at-law ;  and  if  the 
case  turned  on  this  point  alone,  he  would  allow 
the  matter  to  be  rectified,  and  would  not  decide 
upon  a  mere  technicality.  But,  by  the  most  solemn 
acts,  hia  conduct  showed  that  in  every  way  he  treated  it 
as  pure  personalty.  If  he  had  only  wished  to  give  it  to 
his  relativee,  the  court  wonld  not  have  compelled  him 
to  do  so ;  but  the  principal  question  waa,  was  this  pro- 
perty personal  estate,  not  previously  ao.  but  made  rg 
bjr  :1;9  def{.'»  owa  «cl»  ?    By  ch90sipfrtt^  camr  it  Mt, 
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lie  made  it  u  good  «  eontnet  and  considention  u  if 
It  hud  been  in  writing,  and,  having  a  right  to  say,  "  It 
flmll  not  be  enforced  against  me,"  both  he  and  the 
purchaser  nilliogly  carried  it  into  effect.  Under 
these  circamstaaces,  the  property  most  be  regarded  t* 
personal  estate. 

Solicitors !  Thot.  While  and  Son,  and  GotKng  and 
CMUtiimt. 


V.  0.  STUAKT'S  COTJBT. 

Beportcil  b.r  Juaa  n.  Da\-imox  and  Edvasd  Wisslov, 
Eaqrs.,  o(  Uncoln's-lnn,  Barrlstert'^t-Law. 

Jan.  12  and  13. 
Tbaill  r.  Babiko. 
PoUeji  of  astwranet — Re-aiturance  of  policy — Uit- 
rtjntieHtation^  Obligation  to  rttain  part  of  the  risk 
of  the  ptiicji  re  ainred— Costs. 
The  Jffls.,  an  inmranee  office,  having  granttd  a  poUcy 
of  anunme*  for  3WQI,  wished  to  dispose  of  part 
of  their  risk,  and  negotiated  vilh  the  pile,  for  that 
purpose,  representing  that  anolher  insurance  office, 
B.,  had  offered  l0  take  1000/.,  that  though  a  second 
medical  examinalion  coutdnot  he  had,  ihey  considered 
the  person  insured  to  he  a  JSnt-dass   life,    and 
that  it  was  Ihtir  intention  to  keep  the  remaining 
lOOOt.  of  the  risk  themsehes.      On  these  terms 
the  pits,  agreed  to  accept  \000l  of  the  risk,  tut 
before  the  making  out  of  the  re-assurance  of  the 
potiey,  the  deJU^  instead  of  lOOOt,  disposed  of  the 
whoU  of  their  risk   in   the  300<ML  to  insurance 
office  B.    Shortly  after  the  completion  of  the  re- 
assuranee,  the  policy  fell  due,  and  the  pits,  fled 
a  UU  for  the  purpose  of  eaneeUing  their  liabilily 
under  the  re-assunmee,  on  lie  ground  of  mitre- 
■    presentation  and  non  fulfilment  of  the  contract  by 
the  defts.  in  not  retaining  a  portion  of  the  risk  on 
the  poUeyi 
Jleld,  that  the  dtfls.,  by  their  conduct,   had  vitiated 
the  re-assurance,  and  the  policy  to  insurance  office 
B.  teas  ordered  to  be  cancelled. 
This  nas  a  bill  filed  bj  three  of  the  directors  of  the 
Reliance  Matual  Ufe  Assarancs  Society  against  the 
defti.,  the  trtutees  and  the  secretary  of  the  Prorident 
Clerks'  Hotaal  Life  Assarancs  Aasodation,   for  the 
purpose  of  obtaining  a  declaration  by  the  court  that  a 
policy  of  assnrance  for  lOOOf.,  dated  the  18th  May 
1861,  granted  by  the  pits.'  office,  was  frandnlently  ob- 
tained, and  that  it  ooght  to  be  set  aside  and  delirered 
lip  to  be  cancelled ;  and  that  in  the  meantime  an  actios 
which  had  been  commenced  by  the  defts.  for  the  reco- 
very of  the  sum  of  \0O0L,  expressed  to  be  sssdrcJ  by 
the  policy,  might  be  restrained. 

In  1838  the  International  Life  Assnrance  Society 
had  insnrad  th«  life  of  one  Lydia  Taylor  for  the  som  of 
14,00(M:,  and  in  the  early  part  of  May  1861  that 
society,  in  order  to  diminiah  their  risk,  propoaed  to  re- 
aaanrs  a  portioo  of  the  abore  snm  with  the  defts.' 
office,  which  proposal  was  accepted. 

The  bill  alleged  that,  in  order  to  carry  oat  the  above 
arrangement,  the  secretary  of  the  defta,'  company,  on 
the  lOth  M.iy  1861.  called  on  the  secretary  of  the  pits.' 
company,  at  their  office,  and  proposed  on  behalf  of  the 
defts.  that  the  pita,  shonld  take  a  part  of  their  risk  in 
tho  said  life  by  way  of  n-assnranoe,  alleging  that  the 
Victoria  office  had  agreed  to  undertake  the  risk  to  the 
extent  of  lOOOi:,  and  that  the  defts.  wonld  thamselTSS 
rrtnin  lOOO/l  He  proposed  that  the  pita.'  society 
shonld  ondertake,  by  way  of  re-aaanrance,  the  risk  of 
the  remaining  10002,  and  stated  that  Lydia  Taylor 
was  allrged  to  be  in  the  63nd'year  of  ber  age ;  that  the 
osoal  medical  certiSoate  could  not  be  had,  hot  that 
from  the  information  the  defis.  had  obtained  the  dirco- 
tora  wero  salisfied  that  Lydia  Taylor  was  a  firat-daas 
life,  aqd  that  tbe^  had  acce^ ted  tit*  proposal  aqd 


granted  the  asBorano*  for  30001.  npoQ  that  fMtia^  TUs 
verbal  proposal  of  the  defta.'  aeeretaiy  waa  eatist  liasd 
and  accepted  by  the  pits.'  secretary  oo  their  babalf  (sa 
alleged)  npon  the  distinct  nnderstaoding,  czpfosad  ly 
the  former,  that  the  directors  of  his  aasadatiDa  had  dbs 
follest  confidence  in  the  goodness  of  the  life,  aad  that 
they  would  retain  lOOOt.  as  their  proportioa  of  the  liak 
of  the  S000{1  Relying  on  the  represeotatioo*  aads 
by  the  defts.*  secretary,  the  proposal  waa  aaecptad  as  a 
partnership  risk  by  the  society,  without  tb*  oaaal  iav 
ligation  or  inquiry  into  the  aga,  health,  or  habita  e( 
Mrs.  Taylor.  On  the  18th  Hay  1861  the  defta.'  eOas 
paid  to  the  society  tha  aam  of  79^  13a.  4<l.,  for  the 
first  year'a  premium  oo  tha  tc-aaanranoe.  In  Jaa.  ISO 
Lydia  Taylor  died  of  apoplexy,  indooed,  aa  it  waa  aaid, 
by  disease  of  the  heart,  but  the  pits,  were  not  infamsd 
of  her  death  by  tha  defta.  until  the  Slat  May  ISCL 
Altar  her  death  the  pita,  disoovared  that  the  dafka.,  instead 
of  retaining  a  riak  of  1000^  on  her  life,  aa  they  had 
represented  they  wonld  retain,  had  asaursd,  by  way  el 
re-assuranoe  with  the  Victoria  office,  tha  aam  of  20001 
inatead  of  1000/.,  as  leprasented  to  the  pita.,  aad  tbt 
they  had  thna,  by  re-aatnranoe,  got  rid  of  the  whale 
of  their  liability  in  respect  of  the  policy  graaled  by 
them  to  the  Inlematiooal  office.  After  the  receipt  el 
the  letter  of  the  Slat  May  186S,  annouoeinf  the  daalh 
of  Mrs.  Taylor,  further  correspondence  waa  carried  aa 
between  the  teeretarisa  of  both  officea,  which  readtad 
in  tha  refusal  of  the  pita,  to  pay  tha  anm  of  lOOOt 
assured  with  them  by  the  defts.  and  oouaeqaaBtly  ia 
Oct.  1863  an  action  was  commenced  against  them  by 
the  defta.  to  reoover  tha  amount  of  tba  feliej  el 
iusntanoe. 

The  bill,  afterwards  amended,  waa  filsd  oa  tha  SUt 
Nov.  186S,  and  a  notice  of  motion  for  an  iajoBStiaa 
was  given,  but  by  mutual  airangement  it  waa  allowod 
to  stand  over  to  the  bearing  of  the  cauaa. 

It  was  proved  In  evidenca,  oo  the  put  of  tha  pka, 
that  it  was  the  custom  and  understanding  opoa  sack 
re-assuranoea  at  the  preaent  (in  theabacnea  of  aapadal 
stipnlation  tothe  contrary)  that  the  offico  rtlbrtiag  the 
re-aaanrance  ahould  itaelf  retain  a  aabstantiai  piiitisa 
of  the  risk  covered  by  the  original  aaauranoe,  aad  far 
the  office  by  which  the  ra-asannncs  ia  grantad  ta  fa- 
pens*  with  the  usual  medical  ezanuBation  oa  thair  awa 
behalf  of  tha  person  whose  life  is  aaanred. 

It  wss  also  proved  that  the  direotora  gf  tha  Victaria 
office  had  paid  the  SOOOJ.  assured  by  them. 

The  defts.  by  their  answer  admitted  that  tha  aaaar- 
ance  was  aoosptad  by  tha  pits,  npon  tha  propoaal  abaia 
stated  to  have  been  made  on  the  10th  May  1861,  aad 
it  also  appearedaherefrom  that  at  a  meeting  of  thar 
board,  ou  the  IMb  May  1861,  the  defta.  abandiaid 
their  intention  of  retaining  the  risk  of  VXM.  ea  IjA 
Taylor'a  life,  in  eonseqnsnoe,  as  they  allied,  af  the 
large  amount  af  ra-asauranoaa  aooqitad  by  their  cfiea 
in  tha  ooorse  of  the  preceding  week,  and  aba  oa  aa> 
count  of  an  oiyeetion  taken  by  ooa  of  thair  diraeta(% 
that  no  freah  madical  avidanca  oooU  ha  ohtainad  aa  the 
life  of  Lydu  Taylor. 

Bacon,  Q.  C.  and  Jkamey,  tot  tha  pita.,  eaatcaded 
that  the  pits,  wonld  not  have  aooeptad  tha  poi^  af 
aaanranoe  had  they  not  diatioctly  undatatood  that  te 
defts.  also  intended  to  incur  aoma  of  tha  riak.  Than 
had  been  a  misreptaaentation,  indooad  by  tha  dafla., 
and  tha  pita,  were  entitled  to  relief.  They  rsfaaad  ta 
tha  esse  of 

Lineoht  v.  Wright,  4  Da  a  A  J.  16. 
[They  were  stopped  by  the  Ooort.] 

MaUne,  Q.  O.  and  £.  K.  Kanlake,  for  the  dafla., 
submitted  that  tha  pits,  bad  entirely  failed  ta  aaka  aal 
a  eaaa  of  misrepresentation  oo  tha  part  cf  tha  dafta 
The  defta.  had  acted  in  good  fnth  thneyhaat^  Th^y 
had  fully  intended  to  tain  a  joint  riak  in  tha  poBy  a 
the  time  of  the  ta-atanranee,  and  it  waa  ao^  sahaa 
^uentl^,  in  consc^nanca  of  i)H  InmiaM  «f  tl« 
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liabilitiM,  and  a  daira  to  ligbtra  tbem,  that  tbay 
abandoned  their  original  Intention.  This  wm  not  a 
material  circnmatiinee ;  but,  if  it  waa,  why  did  not  the 
pita,  inqnire  for  how  long  the  defts.  intended  to  retain 
it  7  Was  the  mle  to  be,  that  a  conipany  was  not  to 
b«  allowed  to  insure  these  risks  7  This  woold  be  a 
■erioos  obstacle  in  the  waj  of  conducting  insurance 
bnainess.  The  defts.  had  withheld  no  information, 
attempted  so  cencealment,  and  the  most  thlit  the  pits, 
alleged  was,  that  there  had  been  an  untrue  statement 
aa  to  intention,  but  that  had  been  dedded  in  the  case 
or  J/imqr  T.  Jordan,  6  H.  of  L.  Cas.  185,  not  to  be  a 
■nfleient  misrepresentation  to  vitiate  a  contract,  and 
tbajr  submitted  that  the  pits,  were  not  entitled  to  the 
relief  they  asked.    Thejr  cited  the  eaaea  of 

Andertan  r.  Fiizgtrald,  4  H.  of  L.  Cas.  484  ; 

PiggoU  v.  Stralton,  1  Da  G.  &  F.  33; 

Lojiu  T.  Jfav,  3  Gift.  »93 ; 

Wilde  T.  Gittom,  1  H.  of  L.  Caa.  605 ; 

ifonltjlart  t.  llonltjtore,  1  W.  BL  363 ; 

BurdeU  t.  Bay,  taUi,  p.  429. 
[The  V.  0.  mentioned  BammenUg  ▼.  JDe  Bui,  IS  01. 
*  Fio.  45.J 

The  VicB-CilAHCBLLoii. — The  oontraet  io  this 
ease  is  upon  a  poUcj  of  re-as>nranee,  and  as  to  that 
eootract  the  pits,  hare  stated  that  the;  entered  into  and 
•zeented  it  upon  a  treaty  which  took  place  between  the 
Beeretary  of  the  pits.' insurance  soeietj  and  the  secretary 
of  the  defts.'  aasociation.  One  of  the  represen'ations 
made  by  the  secretary  of  the  defts.'  association, 
as  staled  by  himself  in  his  answer,  after  referring 
to  a  conreraation  as  to  the  re-aasnranee,  is  in  these 
terma:  "I  at  the  same  time  told  him  (alluding  to 
the  pita.'  secretary)  that  the  Victoria  ofScs  had 
offered  to  take  1000/1  or  more  of  such  3000'., 
qut  that  it  waa  the  intention  of  the  Provident 
Clerks'  office  to  give  the  Victoria  office  100011  only  of 
aneh  SOOOJl,  and  to  keep  lOOOt  This  stntement 
waa  strictly  true  in  all  respects,  and  the  intention  of 
the  Provident  Clerks'  ofBce  was  then  precisely  snch  as 
I  have  represented  it  to  be."  And  then  he  goes  on  to 
atate  that  be  believed  Mrs.  Taylor  waa  sixty-two  years 
of  age,  that  a  fresh  medical  exammation  of  her  could 
not  be  bad,  and  that  his  directors  were  satis6ed  that 
■he  was  a  first-class  life.  This  took  place  upon  Friday, 
1 0th  Mny  1861,  and  upon  the  same  day,  in  an  aceept- 
tanct)  (which  was  made  upon  that  representation  in 
writing),  the  pits.'  secretary  said ;  "  This  office  will 
join  yon  in  the  risk  upon  the  life  of  Mrs.  Lydia 
Taylor  to  the  extent  of  lOOOf."  There  is  no 
question  as  to  the  importance  of  the  representation 
made  by  Mr.  Jellicoe,  an  aetnary  of  great  experience, 
who  h.is  been  examined  and  cross-examined  at  great 
length,  and  be  siys:  "  Upon  such  re-assurances  it  is 
tlie  cuttom  tnd  understanding,  in  the  absence  of  a 
■pacial  stipulation  to  the  contrary,  that  the  office 
eflieeling  the  re-assnrance  shall  itself  retain  a  snbstautial 
portion  of  the  risk  covered  by  the  original  re-assurance, 
and  for  the  office  by  which  the  re-aa«urance  is  granted  to 
dispense  with  the  usual  medical  examination  on  their 
behalf  of  the  person  whose  life  is  a.uured,  and  to  rely 
on  the  retention,  by  such  office,  of  their  f<ir  portion  of 
the  risk  as  a  guarantee  of  their  good  faith  in  eflecting 
tlia  ra-aasurance  merely  as  a  diminution  of  their  risk 
on  the  particular  life,  and  not  for  the  purpose  of 
getting  rid  of  their  liability  on  a  life  in  which  they  have 
not  confidence."  The  importance  of  the  represenlalion 
ia  therefore  beyond  all  question.  The  offer  and  the 
aeeaptaooe  upon  that  representation  took  place  upon 
tb*  loth  Hay ;  but  tbe  policy  waa  aot  then  made,  the 
oontraet  wax  not  completed,  nor  was  any  premium 
paid  by  the  defka.'  aaaoeiation  nntil  the  18tb  May, 
that  ia,  sight  daya  alter  the  repreaentationa  were  made 
and  tht  oSer  aooaptad.  But  in  the  meanlima  (via. 
I  tbt  I&tb  May)  tht  directors  of  the  aaaoeiation 
I  np  tbair  mindt  not  to  retain  any  portion  of  the  risk. 


and  not  to  hare  a  cnntniot  for  joining  in  that  ri^k,  bnt 
to  transfer  the  rink  to  somebody  else.  That  they 
made  up  their  minds  to  do,  and  did,  and  it  waa  npon 
the  15th  M^y,  before  the  policy  waa  signed,  that  that 
chinge  of  intention  took  place.  It  waa  not  merely  a 
change  of  intention.bnt  the  tranferwaaeffeetnated.  The 
defts.  retained  no  liability  whatever,  bnt  transferred  it  to 
the  Victoria  office,  and  that  office  took  it  upon  them- 
selves, and  had  paid  tbe  2000£i  There  was  thrrrfiire  a 
representation  made  which  was  material  aa  an  induce- 
ment to  tbe  pits.'  society  to  enter  into  thecontraet,  and 
at  the  time  when  the  contract  was  perfected  that  waa 
no  longer  a  tme  representation.  Th»  change  of  inten- 
tion which  made  that  representation  no  longer  true 
was  either  accidental  or  designed,  and,  no  matter  f<*r 
what  purpose,  it  waa  concealed  from  the  pita.,  who  had 
aceeptei  tbe  offer  and  executed  the  policy,  and  in 
pursuance  of  such  acceptance  were  about  to  j>in 
in  the  risk.  The  pits.,  however,  by  the  policy  effeeirJ, 
were  joining  in  no  risk  whatever  with  tbe  defts.'  asso- 
ciation. My  opinion  is,  thst  upon  every  principle  <>f 
the  law  of  contract,  and  on  consideration  of  the  conduct 
of  the  defts.'  secretary,  however  honest  it  may  hare 
been,  whether  by  ovenight,  or  whatever  reawn, 
this  policy  is  vitiated,  and  I  am  bound  to  make  a 
decree  that  tbe  policy  be  delivered  ap  to  be  cancelled, 
and  that  the  defts.  mnst  pay  the  costs  of  tbe  suit,  in- 
cluding the  costs  incurred  npon  tbe  notie*  of  motion 
for  an  injunction. 

Solicitors :  for  tbe  pit.,  Boot*,  Strut  and  Gtrittrti ; 
for  the  deft,  Benrg  Wan$eg. 


V.  0.  WOOD'S  00T7BT. 

Reported  by  W.  H.  Basmrr  and  Eowabd  Lloiv,  Esqra., 
BarrUtera-at-Law. 

June  28  €md  29,  and  Nov.  2  and  II. 

BOCCICAOLT  0.  DsLAFtELD. 
Injtaelio* — ItUemational  Copuright  Act — 7  ^  8 
Vict.  0.  12,  «.  19— /•racl/ee— /Jertoor. 
A  British  subject  first  produced  for  rqimenlation  <l 
dramatic  pieet  or  tnlertainmtnt  at  Nt»  York,  m 
America.    H»  subsfguenllji  produced  it  m  Loudon  : 
Btld,  that  there  being  no  intemalional  trtatg    or 
arrangement  (^ichich  mas  alluded  tobg  the  14(i  aee- 
rton  c/Uie  Act)  As  had  not  obtained  the  copyright 
to  such  piece  in  England. 
Whtre  judgment  has   been  reserved,  and    the  pit. 
tubsequentig  became  bankrupt  before  j-rlgmrnt  de- 
livered,   it  is    not    neeessarg    to  revive  the  suit 
against  his  assignees. 

This  was  a  bill  filed  by  the  pit.,  the  anthor  of  the 
dramatic  piece  "The  Colleen  Bawn,"  and  other  works, 
and  a  theatrical  performer,  and  it  prayed  that  the 
deft.,  the  lessee  of  the  Theatre  Royal  at  Pmlon, 
might  be  restrained  in  tbe  usual  form  from  represent- 
ing or  causing  to  b«  represented  the  said  dramatic 
piece  or  entertainment  annonfloed  by  tbe  deft,  for 
representation  at  snch  tbestre. 

The  allegations  in  the  Ull  were,  that  the  pit.  wni 
the  anthor  and  composer  of  the  dramatic  piece  or  en- 
tertainment entitled  "  The  Colleen  Bawn,  or  tbe  Briile 
of  Gorryowen,"  which  dramatic  piece  or  entertainment 
waa  partly  founded  upon  certain  incidents  in  a  norrl 
or  tale  called  "Tbe  Collegians,"  but  was  in  othrr 
parts  entirely  new,  and  the  sole  invention  andoomp-«i- 
tion  of  the  pit.,  and  he  had  produced  such  dramatic  piroe 
or  entertainment  at  tbe  New  Adelpbi  Theatre^  in  Middle- 
sex, where  it  had  been  performed  with  great  saeena 
for  aeveral  montha.  The  mo«t  important  ioens,  and 
the  one  to  which  the  sneceas  of  the  said  dramatic  piao*  or 
entertainment  was  to  a  great  extent  owing,  was  known 
aa  "  Tb*  Water  Cave."  That  snch  scene  waa  entirely 
new,  and  th*  sole  invention  and  oompoaitioa  of  pit. 
From  tbe  ISih  Sept  1860  t*  the  SOtb  fiij  1861  (uth 
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dnunatio  piece  or  ratertainintDt  w«t  daily  ndrertised  in 
th«  Timu  tod  «tb«r  newapiipen,  and  in  sneb  adrer* 
tiMOKOts  nieh  tetne  wu  announced  as  the  "  Water 
Care,"  and  a  deaeription  of  tlie  incidents  of  each  scene 
ibllowed,  in  which  the  expression  "  what  is  called  in 
the  dialect  of  bathers  a  tremendoos  header "  was 
med. 

That  on  tbe  lOtb  Sept  IS60,  the  day  of  the  6rst 
tepresentaiinn  of  tbe  said  dramatic  piece  or  entertain- 
Oient  in  England,  tbe  copyright  of  the  said  drama  was 
duly  registered  aniler  the  stslitls  at  Slationera'-hall, 
and  tbe  performance  on  the  stage  of  tbe  said  dramatic 
piece  or  entertainment  bad  been  duly  licensed  by  the 
Lord  Cbaiiiberlain. 

That  pit.  waa  solely  entitled  to  said  copyright  and 
the  right  of  acting,  and  of  pcrmiltliig  to  be  acted,  the 
said  drama,  and  bad  given  no  licence  or  autbority 
whatever  to  deft,  to  represent  or  use  the  same  or  any 
part  thereof. 

That  deft,  was  lessee  of  tbe  Theatre  Royal  in  the 
town  of  PreatOD,  county  Lancaster,  and  being  aware  of 
the  great  racceas  of  the  plu's  said  dramatic  piece  or 
entei  tainment,  had  giren  public  notice  of  his  intention 
to  produce  forthwith,  at  said  Theatre  Royal,  a  dramatic 
piece  or  entertainment  entitled  "  The  Colleen  Bawn," 

Tlial  such  notice  was,  in  fact,  as  follows : — "  Theatre 
Ryal,  Pre.'-ton,  will  open  on  Monday,  Sept.  3,  1861. 
Fur  four  weeks  only  I  For  the  pnrpose  of  producing, 
fur  the  amnsement  of  the  public  of  I'resion,  the  gre^it 
sensation  drama  and  London  esci'ement  of  '  The 
Culleen  Bawn !  I '  with  new  scenery,  new  dresses  and 
appointment*.  The  Wster  CaTe ! ! !  will  be  produced 
with  all  its  originsl  splendour  of  effect.  Tbe 
tremendous  header  (in  the  language  of  bathers), 
whererer  the  drama  has  been  represented,  has  nightly 
brought  dcwn  thunders  of  applause." 

Tliat  pit.  must  ineritably  sustain  considersble  pecn- 
nisry  loss  by  the  aforesaid  piracy,  if  not  restrained  by 
the  conrt. 

The  whole  case  turned  upon  the  eonstmction  to  be 
put  upon  the  words  of  the  19th  section  of  tbe  Inter- 
national Copyright  Act,  7  &  8  Vict.  «.  13,  which 
enacta,  that  "  neither  the  author  of  any  book,  nor  tbe 
author  or  composer  of  any  dramatic  piece  or  musical 
composition,  «c,  which  shall  after  the  passing  of  this 
Act  be  firit  published  out  of  Her  Majesty's  dominions, 
shall  hare  any  copyright  therein  reep^tiTely,  or  any 
exclusive  right  to  the  public  representation  or  perform- 
ance thereof,  otherwise  than  such  (if  any)  as  he  may 
become  entitled  to  under  this  Act." 

The  pit.  originally  brought  out  the  "  Colleen  Bawn  " 
at  New  York.  There  was  no  treaty  or  arrangement 
between  tliia  country  and  America  as  to  international 
copyright. 

Sir  //.  Cairns,  Q.C.,  SouOigalt,  Q.C.  and  tHekiruoa 
tot  pit. 

WiUcoA,  Q.C.  and  Oraham  BaitUgt  for  the  deft. 

Southgate  in  reply. 

The  principal  case  relied  on  and  commented  upon 
00  both  sides  was 

Jrfiryi  ▼.  BooKg,  4  H.  of  L.  Cas.  815. 

Tbe  case  was  beard  in  June,  and  the  V.  C.  bad 
leNrred  judgment.    In  tbe  meantime  the  pit.  became 
bankrapt,  and  on  Nor.  3  Ilattingt  applied  for  an  order 
that  the  asaignees  might  revire  the  suit.    This  was 
opposed  by  SKOntton  for  the  assignees,  who  contended 
■uch  an  oiderwaa  nnnecessiiry,  and  he  cited 
CoU'uuon  T.  Utter,  SO  Bsar.  3S5; 
Dmlu  r.  Xkaia,  9  Vcs.  461  ; 
litUham  r.  Pereival,  8  Hare,  157. 

Aoo.  11. — ^Tbe  Vicb-Cuaiic:klix>b  bow  delirered 
judiiment. — The  bankruptcy  of  tbe  pit.  subsequently 
to  the  hearing  was  not  ancb  a  difficulty  as  to  pre- 
vent the  court  giring  a  judgment  which  waa  in  ac- 
cord^nre  with  its  practice.  The  defl.'s  representation  of 
tha  "  C  Ueeo  Bawn  "  was  clearly  an  act  of  piracy.    As, 


bowerer,  that  play  had  wiginally  been  brought  oat 
at  New  York,  a  serious  question  has  ariaan  as  to  tb* 
construction  to  he  put  upon  tbe  19lh  section  of  tka 
International  Copyright  Act,  tlie  7  &  8  Vict.  e.  IL 
That  Act  enabled  Her  Majesty,  by  certain  pro- 
ceedings, to  extend  to  peraoo*  who  first  printed 
works  or  represented  dramatic  pieces  abroad  the 
same  rights  snd  p'irileges  as  were  possessed  by 
tlioee  who  first  print  their  works  or  causa  tlieir 
dramas  to  be  represented  in  this  country,  proriied 
such  persons  complied  with  certain  regulatious  therein 
mentioned.  As  there  wss  no  treaty  or  arrangement 
for  international  copyright  between  this  country  and 
America,  the  pit.  could  not  comply  with  these  regula- 
tions. The  questiun  then  arose,  in  this  case,  wbetba 
the  19th  section  annihilated  the  privilrges  which  pre- 
vious Acts  had  conferred  on  dramatic  authors  and 
which  the  pit.  by  such  Act  would  nndoahtedly  have 
possessed.  It  had  been  argued  that  the  Act  7  &  8 
Vict,  c  13,  was  intended,  unler certain  circumstances, 
to  extend  to  foreigners  the  privileges  of  British  sub- 
jects, and  could  not  hare  been  meant  to  deprive  the 
latter  of  any  advantage  previously  enjoyed  by  then ; 
still  be  should  bold  that  tbe  worda  oi  tbe  \9xh 
section  were  so  clear  and  precise  that  they  oould 
not  possibly  be  got  over,  and,  besides,  there  waa  good 
reason  for  the  construction  to  he  given  to  them.  At  tba 
time  when  the  Act  in  question  was  passed,  tlie  law  stood 
as  it  was  subsequently  determined  to  be  in  Jrfftrgt  r. 
Booen/.  He,or course, must  presamethatthe  Legislature 
waa  cogrisant  of  the  law.  It  was  decided  in  Ji^erys 
r.  Booteg  that  a  foieigner,  tonil  Jidt  residing  in  Eng- 
land and  publishing  a  work  here  for  the  first  time,  waa 
entitled  to  the  benefit  of  the  copyright,  just  as  much 
as  a  British  suliject,  the  House  of  Lords  being  of 
opinion  that  the  Copyright  Acts  were  intended  U 
encourage  literature  in  this  country  and  in  this 
country  only.  It  was  also  decided  in  that  case  that 
a  foreigner  first  publishing  bis  work  abroad  would  not 
be  entitled  to  the  benefit  of  the  Copyright  Act,  or  at 
least  not  of  tbe  originsl  Act.  Tlat  being  so,  i(  Uie  pit. 
had  been  an  American  and  had  first  npreaented  his 
piece  in  this  country,  be  would  bare  been  entitled  to 
tbe  benefit  of  the  Dramatic  Copyright  Act.  Again,  if 
under  the  7  &  8  Vict.  c.  13  arrangements  had  been 
msde  for  international  copyright  with  America,  tbe  pit. 
would  (but  for  sect.  19)  hare  been  entitled  to  the 
benefits  conferred  thereby,  if  be  bad  represented  bis 
piece  first  in  .\merica.  It  had  been  clearly  tbe  oliject 
of  the  Legislature  in  sect.  19  to  take  away  this  double 
right;  and  it  might  perhaps  icasonably  hare  beat 
thought  that  exact  jnstice  would  hare  been  more  neatly 
meted  out  if  sect.  19  had  been  extended  to  all 
nations  with  whom  arrangements  pivsuant  to  tbe  Act 
had  been  entered  into.  That  bad  not,  bowerer,  been 
done.  Sect.  19  expressly  enacted  that  the  "author 
of  any  dramatic  piece"  which  should  after  the  passing 
of  the  Act  be  first  published  out  of  Her  Majesty's 
dominions,  "  should  not  bare  am/  copyright  therein,  or 
any  exclusive  right  to  the  pubUc  representstioa 
or  performance  thereof  otherwise  than  socb  (if 
any)  as  bs  might  be  entitled  to  luder  the  Act." 
In  other  wonla,  the  Legislature  bad  determined 
that,  tbe  Act  baring  been  made,  if  any  person, 
British  subject  or  not,  chose  to  deprive  this  eoontiy 
of  the  first  representation  of  his  work,  then  be 
might  obtain  tbe  copyright,  if  he  thought  fit,  under  the 
arrangements  which  should  bare  been  made  with  the 
country  he  no  favoured  with  bis  representstion  porsnant 
to  the  Act  7  &  8  Vict.  c.  13.  But  if  be  diose  first  t* 
publish  bis  work  in  a  eonntiy  which  had  not  entered 
into  any  such  arrangement,  be  did  so  at  hia  own  risk. 
Tbe  author  was  thus  bound  to  elect  under  which  t( 
two  statutes  relating  ta  similar  aubjecta  be  chose  to 
proceed.  In  the  present  case  be  had  made  his  electiaa 
by  peifonning  it  in  one  conntqr  instead  «(  aoMbsTi 
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and  was  tberebjr  exclnded  from  «U  adruUge  of  pob- 
lisbing  in  tbe  other.  Thtre  was  no  reason  to  restrict 
the  operation  of  the  Act  7  &  8  Vict.  c.  18  to  foreigners. 
If  so^  ■  foreigner  residing  here  and  pobllsLiiig  a  work 
here  wonld  be  deprired  of  his  rights,  which  a  British 
snbjcct  woDid  not.  Bnt  tbs  object  of  tbe  Legislature 
seemed  to  be  to  secnre  to  this  coontrjr  the  benefit  of 
first  publication  ;  and  when  it  extended  lilce  benefits 
to  works  first  published  in  another  conntrj,  it  did  so 
onlf  on  certain  conditions  that  reciprocity  should  be 
afforded,  so  that  works  firat  published  in  England 
might  be  so  afterwards  published  abroad  with  similar 
adrantages.  In  bis  opinion  tbe  pit.  bad  failed  in 
establishing  his  right.  The  necessary  consequence 
was  that  bis  bill  mast  be  dismisi>ed,  and  the  pit.  must 
pay  tbe  costs  of  the  suit.  Decree  aecordiagly. 

Solicitors  for  tbe  pit.,  Bugha;  Sot  deft,  T.  B. 
KnijjhU  

iVot;.  21  aii<;23. 

LlOHTFOOT  C.  BdRSTALL. 

Will — Conilruclion—Glfl  out  of  reetdae— Revoca- 
tion— Lapte. 
Where  a  tettatnr  hti)  (Atolultlg  or  in  certain  events 

revoked  a  gift  of  a  share  of  his  residuary,  estate, 

and  has  directed  that  this  share/all  into  the  residue 

and  "  be  hefd,"  or  "  be  disposed  of  accordinglg :" 
I/eld,  that  this  is  not  a  gift  to  persons  to  whom  the 

other  shares  in  the  residue  were  given;  but  that,  as 

to  such  share,  there  is  an  intutacg. 

This  was  a  suit  instituted  by  trustees  of  a  will, 
and  now  cams  to  be  heard  on  motion  for  decree.  The 
testator  gave  his  real  and  personal  estate  to  tbe  pits, 
upon  tbe  usnal  trusts  for  sals,  asd  connreion  and  in- 
Testment,  and  subject  to  payment  of  legacies,  to  the 
setting  aside  a  sum  to  aaswer  a  terminable  annuity, 
upon  trust,  as  to  one-third  for  a  nephew,  F.  Burstall, 
and  with  remainder  to  such  of  his  children  as  should 
attain  twenty-one,  "and  if  there  should  b«  no  such 
child,  then  after  the  decease  of  the  said  F.  Burstall, 
and  such  failure  of  his  issue  as  aforesaid,  the  same 
trust  moneys  and  premi.ws  shall  sink  into  and  form 
pnrt  of  my  residuary  real  and  personal  estates  and  be 
held  and  applied  accoidingl/."  Then  followed  gifts  of 
the  remaining  two-thirds  of  tbe  residue. 

The  sh.tre  of  F.  Burstall  lapsed  by  his  death,  after 
the  death  of  the  testator,  without  leaving  issue. 

Rendall  for  the  pits. 

Roll,  Q.C.  and  W'ickens,  for  the  n«zt  of  kin,  eon- 
tended  that  there  was  an  intestacy  as  to  F.  Burstsll's 
sharo: 

Creswett  r.  Cheslgn,  2  Edm.  123; 
ffumbte  T.  Shore,  7  Hare,  247. 

Amphlett,  Q.C.  and  Bristowe,  for  the  donees  of  the 
other  shares,  relied  on  the  intention  of  the  teststor,  ns 
deducible  from  the  will,  to  give,  in  the  events,  to  the 
other  residuary  legatees,  F.  Burstsll's  share.    They  dted 
Xvans  V.  Field,  8  L.  J.,  N.  S.,  204,  Ch.  ; 
Ilarris  T.  Davis,  1  Coll.  416 ; 
Atkinson  v.  Jones,  John.  246. 
lu  flumblt  V.  Shore  neither  tbe  arguments  of  counsel 
nor  tbe  grounds  of  the  decision  were  given. 

Walder  and  Jackson  for  other  parties. 

Solt,  in  reply,  read  tbs  passages  from  the  shorthand 
writer's  notes  in  Unmble  ▼.  Shore:— 

Monk  W,  1847.— WionAX,  V.C— I  will  dispose  of  the 
question  about  the  next  of  kin.  tbe  oa\y  point  I  donbt 
aliout,  on  Tuesday  morning.  Witli  respect  to  the  rest  of 
the  case,  I  can  dispose  of  It  now,  and  also  In  part  dispose 
of  the  qnestlan  even  with  respect  to  the  next  of  kin,  so  far 
as  Btatliig  the  point,  on  which  I  think  my  Jodgment  must 
eventually  tura.  The  first  onestion  is  as  to  Mrs.  Sarah 
Whitaker's  share.  By  the  will,  one-third  of  the  retiidae 
was  given  to  her  absolutely.  The  testatrix,  by  her  will 
(<«\  bat  w-  codioU),  recites  that  she  had,  by  her  will  or  tes- 
Iamentai7  appointment,  given  and  iMqueathed  one-sixth 
of  the  money*  eonatttntlng  the  restdnary  fond  arising  from 
)Mr  rsal  and  personal  estats,  unto,  or  la  trust  for,  her 
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;  coasln,  Sarah  Whltakar,  widow,  her  execotora,  adminis- 
trators and  anBlgna  absolutely;  "and  whereas  It  is  my  will 
and  meaning  that  the  said  Sarah  Whitaker  shall  take  and 
enjoy  only  a  11/e-biteiest  hi  the  aforesaid  part  or  share  of 
the  said  residuary  trust-fund,  and  subject  thereto  that  the 
capital  of  the  same  fund  shall  be  disposed  of  as  herein- 
after mentioned,  now  therefore  I  direct"  She  then  gives 
a  dii-ectlon,  which  I  omit,  hocause  it  Is  inappUeable  to 
the  ullimato  disposition  of  the  fund.  She  then  goes  on 
to  say  what  the  disposition  of  the  capital  shall  be ;  and, 
importing  that  Into  the  clause  I  first  read,  the  case  will  be 
the  same  as  If  she  had  said,  •'  I  give  her  only  a  life-interest 
in  the  aforesaid  residuary  tmst-fund,  and,  subject  thereto, 
the  capital  of  the  same  shall  sink  into  the  residue  of  my 
perKoual  estate,  and  Iw  disposed  of  accordingly,"  Now, 
if  she  had  simply  said,  "I  will  that  she  shall  take  a  11  fe^ 
interest  only, "  that  wonld !«  equivalent  to  a  revocation  of  the 
bequest  to  her,  except  to  the  extent  of  the  life-interest, 
and  in  that  cose  Crrstifll  v.  CA»/y«  wonld  have  been  a 
direct  authority  for  the  proposition  that  the  next  of  klu 
would  be  entitled  to  the  property.  The  effect  would  have 
been  that,  In  law,  the  share,  subject  to  her  Ufe-bileresi, 
would  have  sunk  into  the  reaidne,  and  wonld  have  been 
disposed  of  on  such.  If  the  testatrix,  instead  of  revoking 
the  bequest  to  her,  except  to  the  extent  of  her  life-interest, 
goes  on  to  say,  "I  will  that  it  shall  sink  Into  the 
reaidno,"  sha  expressed  no  more  than  the  law  wonld 
imply,  and  the  case  would  be  precisely  the  same  as  it  waa 
Ijefore,  and  the  estate  would  be  distributed  to  the  next  iif 
kin.  The  whole  question  turns  on  this,  besides  saying  It 
shall  sink  into  the  residue,  she  gives  a  direction  to  her 
trustees  that  It  shall  be  disposed  of  accordingly,  and  tbe 
question  is,  whether,  having  willed  that  It  ahaU  sbik  Into 
the  residue  and  be  disposed  of  accordtaigly,  those  words, 
"disposed  of  accordingly,"  mean  disposed  of  aarssMue, 
or  whether  they  mean  something  else.  On  that  point  I 
will  look  into  the  will  to  see  whether  from  any  parte  of  it 
I  can  collect  an  intention  or  get  any  certain  guide  to  go  on. 
Tttndan,  March  16,  1S47.— Now  the  question  of  Crtnetll  v. 
Cheiliin  is  a  direct  authority  that,  where  a  share  of  the 
residue  which  Is  given  absolutely  by  tbs  bequest  la 
revoked,  that  share  becomes  residue  nndispoeed  of,  unless 
it  is  given  to  some  one  else.  The  question  therefore  is  on 
the  second  codicil,  whether  there  la  a  gift  of  Sarah 
Whltaker's  share  to  anybody  else;  The  flrat  directlan  1* 
that  it  shall  sink  into  the  residue  of  the  estate.  That 
of  course  Is  no  gift  to  any  one  else.  But  then  there  is  a 
direction  that  it  shall  be  disposed  of  as  after  meutloned. 
and  when  you  come  to  the  wonis  "  after  mentioned  "  the 
direction  is,  that  it  shall  sink  into  the  residue  of  the  per- 
sonal estate  and  be  disposed  of  accordingly.  The  question 
is,  whether  tho  direction  that  a  shore  of  the  residue  pre- 
vloftsly  undisposed  of  Is  to  lie  disposed  of  accordingly,  is 
a  gift  to  the  legatees.  My  opinion  is  it  is  not  1  caiuot 
find  any  gift  to  the  residuary  legatees  in  those  words. 

Tlie  Vice-CnANCRi.ix>R  thought  that  the  principla 
Ltid  down  in  UupMe  v.  Shore  was  right.  The  whol« 
of  the  srgnment  on  intention  was  based  on  the  assump- 
tion that  the  words  of  the  disposition  "  to  be  held  snd 
applied  accordingly, "  meant  something  more  than 
a  mere  direction  that  the  share  should  sink  into 
tbe  residue.  It  might  be  said,  that  if  these  were  not 
mere  words  of  surplusage,  they  did  abow  such  an  in- 
tention; on  the  other  band,  if  there  had  been  such 
intention,  nothing  would  have  been  easier  than  to  uaa 
words  which  would  indicate  it,  beyond  possibility  of 
misconstruction.  The  implication  which  wonld  foll-i» 
as  a  necessity  from  the  firat  of  tbess  arguments  waa, 
he  thought,  too  strong,  and  in  so  thinking  he  was 
bom*  out  by  the  previous  decision  in  Jfumble  r.  Shore. 
Minute : — Declare  that  the  gift  of  the  en«-third  of 
the  teststor's  residuary  estate  had  fallen  into  tbe  re- 
sidue nndisposed  of.         ^^^ 

ilondag,  Nov.  23. 
SwABT  ».  Strrroji. 
PUttding — Exertions  to  antu>er—I>iscoverg—Plea, 
A  deft,  electing  to  answer  is  bound  to  answer/y/g  ; 
and  therefore,  where   an  answer  set  forth  a  dtt'l 
which  would  have  proved  an  ejtetuat  bar  to  the 
plt.'s  title,  and  the  d^.,  upon  the  assumption  that 
this  deed  wus  valid,  claimed  to  be  relieved  from 
answering  interrogatories  as  to  the  stale  of  invest- 
ment of  funds,  the  suhjeot  oftheph.'s  suit  s 
Held,  that  for  the  purpose  of  exceptions,  no  part  of  an 
answer  could  be  assumed  as  true,  and  that  the  pit. 
VM  therefore  entitled  to  afaU^uuirtr,  i 
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TbU  was  a  tait  instituted  by  one  of  six  children  of 
Jtmes  and  Elizabeth  Saraby  to  obtain  the  benefit  of 
oerUin  lettlementa  executed  on  the  marriage  of  bis 
parents. 

The  bill,  filed  on  the  3rd  June,  stated  the  marriage 
on  the  15th  June  1829,  the  execution  thereon  of  the 
settlements,  and  the  death  of  J.  Swabj  intestate, 
learing  his  widow  and  six  children  surriTing,  and  then 
alleged  that  by  the  trusts  of  tlie  settlements,  then  in 
the  possession  of  the  defts.  the  trustees,  he  had  had  an 
interest  in  a  sum  of  about  22,000/.  in  the  h.inds  of 
the  defts.  The  pit.  then  proceeded  to  interrogate  as  to 
the  trusts  of  the  settlements,  and  as  to  the  amount  and 
mode  of  investment  of  the  trust-fund. 

The  defts.  by  iheir  answer,  filed  ou  the  3 1st  July 
1863,  after  stating  a  deed  of  st^ttloment  as  to  which 
no  question  on  the  sufficiency  of  I  heir  answer  arose, 
referred  to  a  second  settlement  which  had  been  exe- 
cute<l  on  the  I9th  March  1329,  whereby  it  was  declared 
I  lint  the  defts.  and  another  bhuuld  stand  possessed  of 
two  promissory  notes  for  sums  of  money,  making  up 
10,000/.  altogether,  and  of  n  sum  of  4Ui00/.  invested 
as  therein  mentioned,  upon  trust  to  pay  the  income  tu 
Elizabeth  Swaby  for  life,  with  remainder  to  the 
chililren  of  the  marriage  in  such  shares  as  the  husband 
and  wife  or  the  survivor  should  appoint.  The  answer 
proceeded  to  state  that  no  joint  iippoiutment  had  been 
made,  but  that  the  widow,  by  a  deed  of  the  31st  July 
1862,  had  irrevocably  appointed  all  the  funds  subject 
to  the  trust  of  the  settlement  ipf  the  19th  March  to 
three  of  her  children,  excluding  the  pit.  from  any 
interest.  Under  these  circumsinnces  the  defts.  sub- 
mitted that  they  were  not  bt>und,  and  dtclined  to 
auswer  as  to  such  trust  funds,  and  were  to  be  treated 
as  if  they  had  pleaded  the  deed  of  appointment  in  bar 
of  the  pit's  claim  to  discovery  and  relief. 

The  case  now  came  on  for  argument  of  the  plt.'s 
exceptions  to  this  answer. 

A.  G.  Lewii,  for  the  pit.,  argued,  first,  that  such  a 
defence  should  have  been  raised  by  plea,  but  having 
elected  to  answer,  the  defts.  must  answer  fully :  (^Reade 
V.  ir<H»/roj^  24  Beav.  421.)  Secondly,  the  appointment 
of  the  3 1  st  July  bid  been  executed  alter  (he  strict  time 
for  answering  bad  elapsed,  that  time  having  been  twice 
enlarged : 

Lj/nch  T.  Lecetne,  1  Hare,  626. 
RoU,  Q.C.,  and  Dickinton,  ftr  the  defts.,  relied  as 
to  the  fiisl  point  on  De  la  Rut  v.  Dickiiuon,  3  K.  &  J. 
388 ;  as  to  the  second,  it  might  bo  a  reason  for  moving 
to  take  the  answer  off  the  file,  but  not  to  support 
exceptions. 

The  VicB.CuAiiCKLix>B,  without  calling  for  a  reply, 
said  that  npon  an  argument  as  to  the  sufficiency  of  one 
part  of  an  answer,  no  other  purt  must  be  assumed  as  true ; 
80  that  the  statement  of  the  deed-poll  must  not  be 
relied  on  as  a  traverse  of  the  case  set  up  by  the  plt.'s 
bill.  In  Z>e  la  Rue  v.  D'tckinton  the  strictness  of  the 
old  rule,  that  a  deft,  answering  must  answer  fully,  had 
been  somewhat  relaxed,  because  there  no  discovery  as  to 
the  ilems  of  accounts  would  have  been  of  any  assistance 
in  establishing  the  plt.'s  title.  Here,  however,  an  answer 
as  to  the  accounts  might  possibly  determine  the  suit. 
The  defts.  had  admitted  one  part  of  the  pU.'s  case,  and 
therefore  this  was  very  dllferent  from  a  claim  made  by 
one  whose  title  was  totally  denied.  Until  the  execution  of 
the  deed  of  appointment,  the  pit's  title  as  to  the  whole 
of  his  claim  was  good.  Now  the  time  for  answering 
had  expired  before  that  deed  w.hs  exccnted,  and  had 
been  enlarged  only  by  the  indulgenee  of  the  court. 
Again,  there  bad  in  correspondence  been  an  untrue 
deoi.-il  of  the  plt.'s  right.  He  thought  that  there  were 
imlications  of  a  wish  to  evade  inquiry ;  to  follow  the 
strict  rule  would  prevent  any  such  attempt. 

Exeeptioiu  alloatd. 
SJiciton  for  pit.,  mOiamt!  for  defU.^  Sullon  and 
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Bentfit  huiUKug  toeietn— Application  of/mndM — Frt*- 

hold  land  toeittg—Arreano/tubtcriptioM. 
A  iocieiy  leas  rtgitlered  tmder  6  #  7  Wilt.  4,  e.  32, 
as  a  benefit  building  locietg,  but  teal  eonverted 
into  and  called  a  fnthold  laud  todetg,  and  u  plot  of 
land  bouglU  and  allotted  among  its  members.  Tkt 
land  was  paid  for  partli)  by  members'  subscriptions 
andjtarllg  by  borroaed  money,  fur  vhich  tke  sodetg 
was  liable.  Tlte  society  did  uot  appear  to  have  beem 
cott'lucled  at  any  time  in  the  Utval  teay  benefit 
building  socielits  are : 
Held,  that  though  the  funds  had  been  misappUnl,  tie 
society  was  nut  illegal,  and  that  subscriptions  dua 
under  the  rules  could  be  enforced  from  members : 
Semble,  that  the  remedy  of  menders  not  assenting 
to  the  conduct  of  affairs  by  the  society  was  m  a 
court  of  equity  fi<r  a  breach  of  trust  or  injunction 
against  future  misa/'pluxilion  of  the  funds: 
Held,  that  tlie  shares  of  a  member  did  not  become  for- 
feited on  his  merely  ceasing  to  pay  his  subscriptions, 
(fv.,  until  so  declared  by  the  society  tn  pursuance  of 
the  rules. 

On  the  lOth  Uay  1852  about  300  persons  formed 
themselves  into  a  society  intended  to  be  established 
under  the  provisions  of  the  Benefit  Building  Societies 
Act.  6  &  7  Will.  4,  c  32. 

At  the  first  meeting  held  for  the  establishment  of 
the  society  it  was  stated  that  the  object  of  the  society 
was  to  enable  those  persons  who  might  join  it  to  pro- 
cuie  a  vote  for  the  county  by  obtaining  the  allotment  of 
a  piece  of  land.  The  deft.  Mr.  Layton  was  uot  pre- 
setit  at  the  meeting,  but  he  was  aware  at  the  timvwhea 
he  took  shares  in  the  society  that  one  of  its  objects  was 
the  purchase  of  land. 

Rules  for  the  conduct  of  the  society  were  prepared 
and  certified  by  tbo  barrister-at  law  appointed  to 
certify  the  rules  of  savings  banks,  &c,  on  the  20th  May 
1852,  and  the  society  was  on  the  same  day  registered 
under  the  6  &  7  Will.  4,  c.  32,  by  the  name  of  the 
North  London  Benefit  Building  Society. 

The  deft,  joined  the  society  as  an  investing  member 
(there  being  at  that  time  no  other  class  of  members) 
by  subscribing  for  two  shares  on  3Ist  May  1852,  and 
he  made  payments  on  account  of  his  subscriptioiu  at 
various  times  up  to  the  9th  OcU  1854,  amounting 
together  to  41.  7s.,  when  he  ceased  to  make  such  pay- 
ments, being  then  8/.  la.  in  arrear  in  respect  thereof. 

A  freehold  estate  at  Enfield  was  purchased  for 
8200{.  under  the  authority  of  the  directors  by  three 
persons  named  by  the  directors,  and  was  conveyed  to 
those  three  persons  in  July  1853.  They  were  trustee* 
appointed  by  the  directors  to  purchsse  and  take  tha 
conveyance,  and  although  the  name  of  the  society  doei 
not  appear  in  the  conveyance,  the  land  was  bought 
partly  with  money  belonging  to  the  society  and  partly 
with  money  borrowed  for  this  purpose  by  the  direeton 
from  a  banking  firm. 

The  title  of  the  estate  was  examined  and  approved, 
and  the  conveyance  prepared  by  the  solicitor  of  the 
society. 

The  land  was  paid  for  in  part  by  the  8ttl>- 
scriptions  of  the  members  of  the  society,  and  in  part 
from  moneys  borrowed  from  the  bankers  of  the  society. 
The  estate  at  Enfield  was  divided  into  allotment* 
amongst  such  of  its  members  as  desired  to  bav«  Und, 
and  the  whole  was  allotted  amongst  the  members,  sad 
many  of  th«  allotmeuts  bare  jieen  oonveied  t»  Ibt 
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members,  who  thns  beeams  eutitled  thereto.  The 
memben  who  had  do  allotments  made  to  them  con- 
tiooed  as  inTestiog  memben,  as  oontrsdUtingoisbed 
from  the  other  members  who  were  allottees. 

On  the  S6th  March  1855  Edward  Lajton  became  one 
of  the  allottees  of  the  sud  land,  and  on  that  day  he 
signed  and  delirered  to  the  board  of  the  society  a 
memorandum,  of  which  the  following  is  a  copj  : 

'■  Mo.  of  Begister  501.— I,  Edward  Lajton,  of  13, 
Upper.street,  Islington,  do  sgrre  to  take  two  allot- 
ments on  the  said  society's  land  situate  at  EnBeld. — 
Dated  March  36,  1855.  Edward  Liyton.  The  weekly 
tnUcription  as  nsnal." 

This  last  memorandnm  was  an  answer  to  a  qnestton 
pot  npon  the  same  paper  to  ascertain  whether  the 
dclt.  would  complete  at  once  by  paying  the  remaining 
parchase-money  due  opon  the  allotments,  or  woold 
continue  his  weekly  snbecriptions  and  gire  a  mrrtgnge. 
When  the  deft,  signed  thi<  memorandnm  his  subwrip- 
ti'ins  were  twenty-four  months  in  arrear,  and  snch 
arrears,  including  fines,  amounted  to  81.  Is.,  and  the 
same  form  part  of  tbo  amount  of  the  award  herein- 
after mentioned. 

At  an  annual  pnblie  meeting  held  on  S3rd  May 
1855  the  deft,  was  in  his  absence  elected  a  member  of 
the  board  of  directors.  Prerionsly  to  his  election  he 
had,  boweTer,  had  notice  from  the  secretary  of  the 
society  that  it  was  intended  to  place  his  name  on  a 
list  of  members,  from  which  list  it  was  usual  to  oboosa 
the  directors.  During  the  year  ending  in  May  1856 
he  regularly  receired  notice  of  each  monthly  meeting, 
and  did  not  in  any  way  assent  to  or  dissent  from  such 
election.  But  in  the  autumn  of  1855  he  joined  in  tlie 
following  requisition  to  the  board  which  is  entered  on 
the  minutes  of  the  next  meeting : — 

"  Islington,  Aug.  37,  1855. 

"  Sir, — We  the  nudeisigned  members  of  the  North 
London  Building  Society  hereby  request  yon  to  con- 
rene  a  general  meeting  of  the  members  of  this  society, 
to  be  held  at  the  Denmark  Schools,  Pentonrille,  on 
Tuesday,  Sept.  10  next,  at  eight  o'clock  in  the  erening, 
to  take  into  consideration  the  following  resolution  ■ 
'  Th>t  Mr.  Thomas  Lewis,  the  purchaser  of  the  Enfield 
estate,  baring  stated  to  the  meeting  of  members 
assembled  at  the  Denmark  Schools  Aug.  Uth  last 
that  he  bad  receired  an  indemnity  with  which  be  was 
satisfied,  and  was  ready  to  oonrey  to  tlie  allottees, 
hereby  re<^nest  the  board  ef  directors  to  cause  the  con- 
rey.inces  to  be  prepared  for  signature  without  delay, 
and  hereby  rescind  any  resolution  passed  contrary  to 
the  same.'    (Signed)  by    E.  Latton  (and  others.)  " 

Tbis  docunieut  refers  to  a  dispute  that  had  been 
originated  by  Lewis,  who  refused  to  conrey  to  allottees 
unless  he  was  indemnified  against  some  fancied  lia- 
bility as  to  making  roads  and  sewers. 

Early  in  the  year  1855  the  deft,  wroto  and  sent  by 
post  to  the  secretary  of  the  society  a  notice  stating  his 
intention  to  withdraw  from  the  said  society,  but  it  was 
nerer  received  by  hint. 

On  the  I4tb  June  1858  the  society  sent  to  all  its 
members  who  were  not  allottees,  and  to  tliem  also, 
when  they  happened  to  be  also  inreatin);  members,  a 
circular,  containing  the  following  passage: — 

"  The  directors  hare  also  decided  not  to  receive  any 
further  subscriptions  from  investing  members,  but  to 
consider  such  as  withdrawing  members  in  futnre,  the 
same  as  if  they  had  now  given  notice  of  withdrawal 
For  the  convenience  of  those  members  who  desire  to 
sell  or  to  punhase  shares,  and  of  withdrawing  members 
who  are  prepared  to  purchase  any  plots  of  land  that 
mny  be  for  sale,  •  book  will  be  provided  in  which,  on 
every  subscription  night,  their  wishes  may  be  re- 
corded." 

Up  to  the  16th  July  1863,  the  date  of  the  award 
hereinafter  mentioned,  fines  had  accrued  under  the 
rules  from  the  deft,  (if  he  is  to  be  deemed  t«  have 


continued  a  member)  to  the  nmount  of  4/.  13s.;  but 
the  society  hss  only  charged  against  the  deft,  fines  up 
to  the  same  date  to  the  amount  of  3£  6s.  lOd  Since 
the  date  of  the  award  additional  fines,  to  the  amount 
of  10>.  8<f.,  have  accrued  due  and  remain  unpaid. 

No  act  was  done  by  the  directors  to  forfeit  the  share* 
of  the  deft. 

The  amount  borrowed  by  the  society  as  aforesaid 
to  pay  for  the  ssid  land  was  iSOOL  Tbis  sum  has 
been  partly  repaid,  the  amount  now  due  being  only 
3030/.,  for  which  sum  the  lociety  is  liable. 

The  society  has  no  fund  out  of  which  it  can  pay  off 
the  above-mentioned  balance  except  the  subscriptions 
in  arrear  from  the  deft,  and  other  allottees. 

The  deft,  did  not,  after  the  said  S6th  Match  185S, 
continue  the  payment  of  his  weekly  subscriptions,  but 
be  disputed  his  liability. 

In  order  to  obtain  a  settlement  of  the  dispute 
between  the  society  and  the  deft.,  and  to  obtain  pay- 
ment of  what  was  alleged  to  b«  due  from  him,  the  said 
board  proceeded  to  arbitration  before  the  arbitrators 
who  had  been  appointed  in  pursuance,  as  alleged,  of 
the  said  rules,  and  the  deft,  was  serred  with  a  notice 
of  ehooeing  arbitrators. 

Three  arbitrators  were  chosen,  and  notice  of  their 
meeting  aerred  on  Mr.  Layton,  but  he  did  not  attend. 
They  beard  evidence  and  investigated  the  claim  of  the 
society,  and  made  their  award,  orderibg  Mr.  Layton 
to  pay  to  the  society  69f.  8s.  4</. 

The  award  was  served  upon  Mr.  Layton  penonally, 
and  the  amount  thereof  demanded,  but  he  has  not  paid 
the  '(aid  amount  or  any  part  thereof. 

A  summons  wss  afterwards,  on  the  S9th  Oct.  1863, 
taken  out  at  the  Clerkenwell  Polioe-ceurt,  to  compel 
performance  of  the  said  award. 

The  said  summons,  after  several  adjournmenta,  came 
on  for  bearing  before  Lonis  Tennyson  D'Eyneonrt, 
Esq.,  and  was  finally  disposed  of  on  the  I8tb  Dec. 
1862.  At  the  hearing  of  the  summons  the  award 
and  the  rofnsal  to  comply  therewith,  and  the  other 
facts  afores.iid  were  proved,  but  Mr.  Laytun  objected 
to  the  jurisdiction  of  the  magistrate  to  enforce  the  said 
award  on  the  ground  that  the  society  wan  not  a  benefit 
building  society  within  the  meaning  of  the  6  &  7 
Will.  4,  0.  32,  and  that  the  said  society  had  no  power 
to  buy  lend  or  to  make  its  members  o<  ntribute  to  the 
pnrchsse  thereof,  and  that  he  had  ceased  to  be  a  mem- 
ber of  the  said  society,  and  that  the  said  notices  of 
arbitration  and  of  meeting  were  bad  and  innifficient, 
and  that  the  said  award  was  bad  by  reason  of  its  in- 
cluding charges  and  matters  not  within  the  provisions 
of  the  said  Act  of  PHrllament,  iinJ  generally  that  the 
said  magistrate  had  no  jurisiliction  iu  the  premises, 
and  thereupon  the  said  magistrate  decided  th.at  be 
had  no  jurisdiction  in  the  premises,  snd  declined  to 
make  an  order  enforcing  the  said  award. 

The  question  for  the  opinion  of  the  Court  waa, 
whether  the  said  magistrate  had  jurisdiction. 

The  following  rules  of  the  society  were  cited  during 
the  argument: — 

1.  This  society  shall  be  denominated  the  North 
London  Benefit  Building  Society. 

3.  The  principal  object  of  this  sooiely  shall  he  to 
enable  its  members  by  weekly  subscriptions  to  purchase 
freehold  property  in  shares  not  exceeding  in  value  the 
sum  of  30JL  each. 

7.  On  every  weekly  subscription  night  each  member 
slnll  pay  at  the  rate  of  Is.  per  week  for  every  share  be 
may  hold,  and  on  every  subscription  evening  during 
the  quarter  sn  additional  sum  of  not  more  then  Is. 
per  share  towards  the  necessary  expenses  of  the  soeiely. 
Any  member  being  in  arrears  to  the  amount  of  6s.  per 
share  shall  forfeit  id.  per  share  per  fortnight  until  hii 
arrean  ar«  under  that  sum ;  and  the  cash  steward  is 
hereby  empowsied  to  deduct  the  smonnt  due  for  fines 
or  expenses  from  tb«  first  monn  ttndendJyr^wuji 
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member ;  bot  sliouM  tbo  member  tender  no  Bubscrip- 
tioo  until  hii  fines  amount  to  tbe  ram  which  he  iball 
bare  already  paid  in,  tbo  same  shall  be  forfeited  to  the 
society. 

10.  All  adrances  on  share*  shall  be  made  to  tbe 
members  according  to  the  seniority  of  membership;  but 
should  the  senior  member  prefer  waiting  ontil  a  future 
time,  his  allotment  shall  then  be  offered  to  tbe  other 
members  upon  tbe  subacription-boolc  in  order  and 
according  to  their  seniority  of  their  membership.  If  all 
tbe  members  refuse  to  take  such  allotmeot,  then  the 
senior  member  shall  take  the  same. 

11.  Erery  member  upon  receiving  the  money 
advanced  to  him  shall  ezeeote  to  the  trustees  a  mort- 
gage of  the  property  offered  as  security  to  aecnre  to 
them  all  principal  moneys,  subscriptions,  fines  and 
other  payments  due  and  to  become  due  according  to 
these  rules  upon  the  share  or  shares  in  respect  of 
which  the  money  shall  have  been  advanced.  (The 
rule  then  specified  certain  provisions  to  be  contained 
in  the  deed.) 

15.  This  rule  gar*  power  to  members  to  withdraw 
upon  giving  a  month's  notice,  &a. 

In  the  title-page  of  the  mies  the  society  was  called 
"  The  North  London  Freehold  Land  Society." 

Ilaytt,  Serjt.  (i/.  Uoyd  with  him)  for  the  apps. — 
Assuming  the  change  of  the  society  to  a  freehold  land 
society  to  hav»been  an  act  ultra  virtt,  it  does  not 
m  ike  tbe  society  illegal.  It  is  like  the  case  of  tlie 
railway  company  which  had  applied  part  of  its  fonds 
to  the  business  of  steamboat  proprietors, which  was  held 
not  thereby  to  lose  its  powers  ss  a  railway  company.  So 
here,  also,  it  may  be  conceded  that,  according  to  Grimtt 
T.  HarritOH,  26  Beav.  435 ;  38  L.  J.  823,  Eq.,  the 
application  of  tbe  funds  of  this  building  society  to  the 
purchase  of  land  was  a  bresch  of  trust,  yet  it  did  not 
lose  thereby  the  powers  conferred  on  it  as  a  building 
soceity  under  the  6  &  7  Will.  4,  c  32.  Here  tbe 
resp.  has  signed  an  agreement  to  take  two  allotments  : 
(J/v/Zoci  T.  Jtnlitu,  14  Beav.  628.)  Secondly,  as 
to  the  forfeitnro  of  the  resp.'s  shares.  The  shares 
are  not  by  tbe  nonpsyment  of  subscriptions  forfeited, 
but  the  society  may  elect  to  treat  them  as  forfeited  on 
that  ground.  (The  Court  intimated  that  the  objection 
was  untenable.) 

M.  Snuth  {Day  with  him).— The  Building  Societies 
Act,  6  &  7  Will.  4,  c.  32,  is  the  foundation  of  all 
these  societies,  and  the  case  is  the  ssme  as  Grinui  r. 
Barriton,  where,  after  registering  as  a  benefit  building 
society,  the  directors  took  a  fresh  name,  and  inserted  it 
on  the  title- psge  of  the  roles  as  a  freehold  land  society. 
Here  this  society  was  never  constituted  as  a  building 
rociety,  and  the  object  of  this  award  is  to  get  money 
from  Mr.  LaytOK  to  pay  off  the  money  borrowed  to 
purchase  tbe  land.  Here  there  is  no  other  class  'of 
members  besides  the  allottees  of  land,  the  society 
having  resolved  not  to  receive  any  further  subscriptions 
from  investing  members,  but  to  treat  them  as  with- 
drawing members.  [CiiosirroM,  J. — ^That  rssolulion 
was  inoperative  against  a  member  not  assenting  to  it.] 
The  powers  of  the  magistrate  were  sought  to  be  need 
for  a  totally  different  purpose  from  that  of  a  benefit 
building  society.  Hr.  Layton  was  an  allottee  and  not 
an  investing  member,  and  the  snbscriptioos  were  not 
due  from  him  in  accordance  with  tbe  roles : 
Rej.  T.  Traffard,  4  E.  &  B. 

CooKBDBS,  C.J. — I  am  of  opinion  that  the  rule 
oogbt  to  be  made  absolute,  and  that  the  magistrate 
ought,  under  tbe  circumstances,  to  have  made  an  order 
for  enforcing  payment  of  the  money  due  under  the 
award.  This  was  a  society  registered  under  the  Benefit 
Building  Societies  Act,  and,  according  to  tbe  rules, 
certain  subscriptions  became  payable  by  Mr.  Layton 
which  have  not  been  paid.  Two  answers  were  given, 
and  the  main  one  was  that  tho  society  was  dissolved. 
It  was  said  that  the  society  was  improperly  registered 


as  a  benefit  building  society,  and  that  the  members  by 
an  arrangement  among  themselves  had  conrertad  it  ists 
a  freehold  Und  society.  Now,  if  that  is  sc^  it  is  a 
misappropriation  of  the  funds,  sod  a  matter  for  tbe 
intervention  of  a  court  of  equity,  but  the  aoraety  itaelf 
does  not  therefore  cease  to  exist.  Such  a  misappro- 
priation  of  the  funds  may  be  prevented  by  an  apf£- 
cation  to  a  court  of  equity,  and  the  directors  be 
restrained  from  perverting  the  funds.  So  long  as  tbe 
society  exists  its  members  are  bound  by  tbe  rules.  If 
the  society  was  in  existence,  tbe  question  whether  or 
not  tbe  fonds  are  aboot  to  be  applied  for  tbe  porpeaa 
of  the  Act  is  a  matter  for  another  court.  Can  it  be 
said  that  because  a  benefit  building  society  proposes  ts 
apply  its  funds  to  the  purposes  of  a  fivelujd  land 
society,  that  pots  an  end  to  the  benefit  boildiag 
society?  I  think  not.  Then  it  was  said  that  the 
resolution  not  to  call  on  the  investing  memben  for 
further  snbscriptions  left  no  shareholdei*  bat  tbosa 
participating  in  the  freehold  land  scheme.  That  migkt 
or  might  not  have  been  within  the  scope  of  tbe  power  af 
the  directors,  bat  it  did  not  dissolve  the  society,  but  only 
lessened  the  number  of  members.  But  I  am  inclined 
to  think  that  it  was  inoperative.  The  members  migiit 
say, "  We  insist  on  going  on."  Some  of  them  might  bare 
estopped  themselves  from  saying  so  by  their  ooodaet 
and  acquiescence  in  the  proceedings  of  the  society. 
But  all  these  considerations  are  matters  for  a  ooart  ef 
equity.  The  question  the  magistrate  had  to  eoosidcr 
war,  whether  the  society  was  in  existence,  and  wbetber 
the  members  were  hound  to  pay  subscriptions,  and 
whether  Mr.  Layton  was  in  default  under  tbe  award. 
Therefore  it  seems  to  me  that  the  msgistrate  ought  te 
hare  made  sn  order  in  this  case. 

Cbomftov,  J. — I  am  ef  tbe  same  opinion.  The 
prosecutor  seems  to  me  to  hare  made  out  that  tbe 
society  h*d  a  legal  right  to  have  (he  money  paid.  H* 
says  this  is  a  society  under  the  Benefit  BaiUiag 
Societies  A'ct,  and  that  Mr.  Layton  was  liable  to  pay 
his  subscriptions,  and  that  be  had  not  paid  them,  and 
that  the  arbitrators  having  awarded  against  him  the 
society  was  entitled  to  call  on  the  magistrate  to  eofoite 
tbe  award.  It  has  not  been  made  out  to  my  mind 
that  the  society  ha*  been  dissolved,  or  that  it  hn 
ceased  to  exist.  The  turning  it  into  a  freehold  land 
society  is  not  in  the  natnre  of  an  illegal  conspiracy  lo 
do  an  illegal  act;  it  is  rather  like  a  contrivance  to  lake 
whatever  powers  they  couU  get  under  the  Benefit 
Building  Societies  Act,  and  then  to  purchase  land  and 
allot  it  among  the  members.  There  is  nothing  im- 
moral or  illegal  in  that.  It  is  troe  the  Legisktore 
only  gives  certain  powers  when  tbe  society  is  ooodacted 
in  a  certain  way,  but  the  converting  this  into  a  free- 
hold land  society  does  not  make  the  society  Ul«g>l 
from  tbe  beginning.  The  society  could  not  compel 
a  member  to  take  an  allotment;  he  ha*  a  right  t« 
say,  "  I  do  not  claim  at  all  through  Ibis  contract  for 
alloting  the  land,  but  under  the  rule*  of  the  sodety." 
This  departure  from  the  rules  of  the  society  is  net 
like  making  a  rale  for  an  illegal  purpose,  which  is 
wholly  void  from  the  beginning.  Uerr,  in  its  origin, 
it  was  a  legal  benefit  building  society,  and  I  agree 
that  under  th*  rules  the  members  are  bound  to  nuks 
certain  payments.  The  application  of  them  is  a  differ- 
ent matter.  It  would  be  a  monstrous  thing  to  say 
that  becaose  one  member  ebooies  to  take  oot  hia  sal^ 
scriptions  in  land,  another  is  not  bound  to  p.iy  tbs 
subscription*  and  fines  that  may  be  due  from  him.  A 
court  of  equity  is  (he  proper  tribunal  to  restrain  tbs 
misappropriation  of  the  funds.  Then  if  tlie  society 
was  not  illegal  in  its  inception  and  is  still  in  existence, 
it  being  conceded  that  the  notice  of  withdrawal  was 
inoperative,  it  follows  that  the  magistrate  ought  te 
have  made  the  order. 

Blackbdkk,  J.— I  am  of  the  «wn*  opioioo.    TUs 
wa*  >  beuefit  building  »oei«to^«giat«(«d  uider  Ik*  Aot| 
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Q.  B.] 


Hopkins  r.  Clakkb. 


[Q.  B. 


(mi  bf  the  7th  ml*  of  the  aoeietj  the  mnnbera  were 
boand  to  pty  weekly  sabeeriptiuiu,  md  io  defanlt 
fioei.  The  reip.  hariug  become  «  ibanbslder,  and 
become  primA  facie  liable  to  pajr  anbeoriptiona,  baa  not 
pud  tliem,  and  thereby  has  inenrred  finea.  Tbe 
aodetj  referred  the  matter  to  arbitration,  aod  the 
arbitratom  bare  awarded  that  he  abonld  pay  69/., 
aod  the  society  aonght  to  enforce  the  award  before  a 
magiatrate.  The  magiatrata  hail  only  to  aee  whether 
tbU  was  •  matter  within  the  Boilding  Society  Act  for 
reference  to  arbitration,  and  if  it  was,  it  was  bis  dnty  to 
•bforoe  the  award.  Tbe  magistrate  bad  no  jnrisdiction 
to  mquire  into  matters  of  discretion  or  propriety,  but 
only  whether  the  arbitrators  bad  jarisdictinn  to  make 
tbe  award.  In  my  jadgment  the  award  waa  properly 
made.  It  was  objected  that  the  society  was  dissolred, 
for,  io  point  of  fact,  the  members  had  agreed  among 
tbemarlves  that  the  fnnda  aod  credit  of  the  aoeiety 
■bonld  be  applied  to  porchaaing  a  tract  of  land  to  be 
•fierwarda  allotted  among  tlie  members.  Tbe  case  of 
Grim—  T.  Harritim  shows  that  this  waa  not  an  illegal 
act  in  a  moral  sense,  althongh  it  waa  one  the  members 
had  no  right  to  do,  and  a  breach  of  trust.  The  reap., 
faowerer,  waa  a  party  to  that  proposition,  and  signed  an 
agreement  to  take  two  allotments  of  the  society's  land 
at  Kufield  on  tbe  terms  of  paying  his  weekly  subscrip- 
tions n  usual.  If  that  agreement  had  been  carried  out, 
it  would  bare  amounied  to  this :  it  wonid  bare  been  aa 
if  he  had  paid  down  his  money  for  the  land  and  the 
society  had  retomed  it  by  way  of  loan.  It  waa  not 
carried  out,  and  all  remained  in  fieri.  How  does  that 
prevent  him  being  a  member  of  the  society  and  liable  to 
pay  snbscriptions  nnder  tbe  7th  rule  ?  He  was  s  party 
to  an  agreement  which  was  W(ra  vtrea,  but  that  does  not 
prerent  his  being  a  member  of  the  society  and  owing 
the  money.  Tbe  other  point  waa,  that  the  society  had 
kaned  circulars  to  the  ioresting  members  informing 
them  that  they  would  cease  to  be  members  of  tbe 
■ociely.  This  resp.  is  not  within  that  class :  this  offer 
waa  not  made  to  him,  and  was  not  acted  npon  by  him. 
Tliat  does  not  amonnt  to  bis  not  being  a  memlter,  and 
did  not,  in  my  opinion,  dissolve  the  society. 

Ukllob,  J.  concurred. 

Judgr»ent  far  (he  aj^. 

Attorneys  for  the  society,  Btigku  and  San, 

Attorney  for  Laytoo,  Wright 

Friday,  Jan.  23. 

HuPKINS  V.  CtJtBRC. 

Bankruplci/ — Clergg—  Profiii  of  benejie* — Bankrupt  $ 

etlate.    , 

ne  profiti  of  lie  benefice  of  a  banimpt  eten/j/man 

do  not  vett  in  Aw  auigneee  mtder  S4  ^  25  Vict. 

e.  134,  $.  185,  mitU  Iheg  hate  bein  levied  bg  tejuee- 

Iration. 

Tkerrfort,  vkere  n  jndgmtnt-eredilor  had  obtained  a 

mrit  of  fi.fa.  de  ban.  eeck*.  Io  the  biihop  before  a 

clergt/man'$  bankruplcy,  and  afltr  Ike  bankrvplej 

Uviel  by  Ifjueetralion,  he  tea$  held  enlilltd  Io 

hold  the  profile  at  againet  Ihe  auigneee,  vho  did  not 

itne  a  tegacttralion  milil  after  the  creditors'  levy. 

Special  case  for  the  opinion  of  the  Court. 

This  action  was  bronglit  by  the  pit.,  the  creditorj' 

assignee  of   one  Her.  Arthur  William   Gregory,   tbe 

Ticxr  of  Corley,  in  tlie  county  of  Warwick,  a  bankmpt, 

agninst  the  deft.,  for  a  sum  of  984/.  17<.  6<l,  reerired 

by  the  latter  nnder  a  sequestration  of  the  bankrupt's 

liring,  which  sum  the  pit.  claimednndera  later  seqnes- 

tratiun  issued  by  him  as  Ihe  creditors'  assignee.     On 

the  29th  Oct.  1862  judgment  was  signed  by  the  deft. 

Against  tbe   Ber.  A.  W.  Gregory  for  the  abore-men- 

tioned  sum,  and  upon  the  same  day  a  writ  effierifaciat 

WHS  lodged  by  him  with  the  sheriff.    On  tbe  30th 

Oct.  the  sheriff  returned  to  this  mdla  bona,  and  on  the 

««me  day  »  writ  of  fi.  fa.  dt  boni$  eecleHa$ticit  was 


issued  out  of  this  court,  directed  to  the  Bishop  of 
Worcester.  On  the  3 1st  Oct.,  about  half-past  nine  in 
the  morning,  this  writ  was  lodged  with  the  registrar  of 
that  diocese  ;  and  a  little  after  twelve  o'clock  on  the 
same  day  a  petition  for  adjudication  of  bankruptcy  by 
Gr^ry  waa  filed.  Upon  the  1st  Nut.  a  writ  of 
seqoestration  was  issued,  and  published  on  tbe  following 
day  (Sunday),  by  being  a£Sxed  to  tlie  church  doors. 
Upon  tlie  17th  Mot.  the  pit.  was  appointed  credilora* 
assignee,  and  on  9th  Jan.  1863  applied  for  a  seques- 
tration of  the  bankrupt's  liTing.  .  Accordingly,  on  the 
10th  Jan.  tbe  writ  issued,  and  was  published  on  tbe 
18tb  of  that  month. 

The  questions  for  the  decisioo  of  the  conrt  were— 
first,  whether  the  pit.  was  entitled,  as  erediton' 
assignee,  to  the  profits  of  the  benefice  as  against  tbe 
deft. ;  eecondly,  if  so,  whether  from  the  date  of  the 
bankruptcy,  or  from  the  publication  of  tbe  plt.'s 
sequestration. 

The  fallowing  are  the  enactments  referred  to  daring 
the  argument : 

1  ft  3  Tlct  c.  110,  a  U.— And  be  It  enacted,  that  nothing 
In  ttUs  Act  contained  ahaU  extend  to  entlUe  tbe  assignee 
or  aasigneea  ot  the  estate  and  elTecIa  ot  any  such  prtscner, 
1)elng  a  beneflced  clergyman  or  curate,  to  the  iocome  ot 
Bnch  beneflce  or  curacy  for  the  purposes  of  this  Act; 
proTlded  alwayn,  that  It  sliall  be  lawful  for  such  aaslgnee 
or  assignees  to  apply  (or  aod  olitain  a  sequeetnuton  of  the 
proUta  of  any  each  beneflce  for  the  payment  of  the  debts 
of  ouch  prisoner,  aod  the  order  appolntUig  an  assignee  or 
assignees  ot  such  prisoner  In  pnrsnaoce  of  thia  Act  shall 
be  a  Bufilclent  warrant  for  the  granting  of  such  sequestra- 
tion without  any  writ  or  otlier  prooeedSngs  to  authorise  tlie 
same,  and  such  BoqueHtratioa  shall  accordingly  he  issued 
as  the  nnme  might  have  been  issued  upon  any  writ  of 
Ifpari  fifdat  founded  upon  any  judgment  against  such 
prisoner. 

13  a  13  Vict  c  loe,  a  lat.— That  no  creditor  baring 
security  for  Ills  debt,  or  liaTing  made  any  attachment  in 
London  or  in  any  other  place  tqr  rlrtne  of  any  custom  there 
used,  of  tbe  goods  and  chattela  of  tbe  bankrupt,  shall 
reoeire  upca  any  anch  secori^  or  attachment  more  than 
the  rateable  part  of  such  debt  except  in  tespect  of  any 
execution  or  extent  served  and  levied  by  seizure  and  sale 
npon,  or  any  mortgage  of  or  lien  tipun  any  part  of  tlie  pro- 
perty of  such  iMOlcrupt  before  tlie  date  of  the  flat  or  tbe 
ttUng  of  a  petition  for  adjudication  of  bankruptcy;  provided 
always,  that  nothing  herein  contained  shall  be  deemod  to 
give  validity  to  any  warrant  of  attorney,  eoynoeil,  or  con- 
sent to  a  judge's  order  declared  to  he  null  and  void  by  any 
provlsiun  of  thiJ4  Act,  nor  tu  give  validity  to  any  judgment 
entered  op  under  or  by  virtue  of  any  such  warrant  of 
attorney  or  consent,  or  to  any  execution  or  extent  executed 
or  levied  nnder  or  by  virtue  of  any  such  warrant  of 
attorney,  co^sorA,  or  consent 

34  £  Ji  Vict  c  IH  a  I3i.—lt  any  bankmpt  be  abeneflced 
clergyman,  the  assignees  may  apply  for  and  obtain  a 
sequestration  of  the  profits  of  the  tieneflce  of  such  tumk- 
rupt  which  profits  shall  form  port  uf  the  bankrupt's  estate 
and  bo  applied  accordingly,  and  the  cenitlcate  of  appoint- 
ment uf  Huch  asnigneea  Hnoll  bo  a  sufituient  authority  for 
the  granting  of  such  sequestration,  without  any  writ  or 
other  proceeding  to  antborlse  the  some;  and  such  seqttes- 
tratiun  sluUl  accordingly  lie  lBsue<l  as  tlie  same  might  have 
tieen  lasuod  upon  any  writ  uf  levari  facias  founded  upon 
any  judgment  ogoiuHt  such  bankrupt;  provided  always 
that  the  sequestrator  shall  allow  out  of  the  benefice  to  the 


bankmpt  whilst  ho  performs  the  duties  of  tlie  parish  or 

place,  such  an  annual  sum,  payable  quarterly,  as  the  1: 

uf  the  diuce:«  in  which  tbe  benefice  is  situated  shall  direct"; 


and  It  ahnii  lie  lawful  for  the  bishop  to  appoint  to  such 
bankrupt  such  or  the  like  stipend  as  by  law  he  might  have 
appointed  to  a  curate  duly  licensed  to  serve  such  benefice 
iu  case  the  bankrupt  had  been  non-resident 

MelKtk  (A.  With  with  him)  for  the  pit.— Since 
24  &  25  Vict.  e.  134,  a  clergyman  may  become  % 
bankrupt,  and  the  question  in  this  case  is,  to  whom 
do  the  profits  of  tbe  benefioe  of  a  bankrupt  clergy- 
man belong?  It  is  contended  that  tbe  profits  belong 
ezclnsiTely  to  tbe  bankrupt's  estate  by  virtue  of  sect 
135  of  24  &  25  Vict.  o.  134.  Tbe  fact  of  the  deft, 
having  iasued  his  sequestration  first  only  puts  him  in 
the  situation  of  a  crsilitor  having  security  under 
sect.  184  of  12  &  13  Vict.  c.  106,  which  ia  unre- 
pealed. At  the  time  of  the  bankruptcy  deft.'a  ■•• 
questration  was  not  issued  or  published  : 

Doe  iem,  Morjan  t.  Afiiei,  3  Cainp.^^^[^ 
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[Vd.  9. 


Q.  B.] 


Nash  t>.  Thb  Qobeh. 


[Q.  B. 


While  T.  BMop,  1  C.  M.  &  R.  507  ;  [ 

Bennett  t.  Apperkg,  6  B.  &  C.  630 ; 

Pack  T.  Tatyief,  9  A.  tc  E.  468 ; 

BUkop  T.  Hatch,  1  A.  &  E.  171. 
Luih  (Field  with  bint)  for  the  deft.— Tha  rights 
of  the  ussiEnees  of  a  buikrapt  clergjmen  tinder  the 
B.  A.  1861  are  the  same  an  thoee  of  the  assignees 
ander  the  iDSoWent  Act ;  and  all  that  the  new  Act 
hiu  done  is  to  transfer  the  jorisdiction  onder  in- 
Bolrenc/  in  the  case  of  a  clergyman  to  the  Bankinptcjr 
Oonrt.  Under  the  Insolvent  Acts,  7  Geo.  4,  c.  57, 
and  1  &  3  Vict,  c  110,  s.  55,  ecclesiastical  property 
did  not  rest  in  the  assignees,  bat  power  was  giren  to 
them  to  get  possession  thereof  as  if  thejr  had  been 
jadgment- creditors: 

ArbucUe  t.  Cowtm,  3  B.  &  P.  331  ; 

Biehop  T.  Batch  (tupra). 
Sect.  135  of  the  new  Act  was  introduced  for  the  same 
purpose,  and  its  language  does  not  extend  the  effect 
beyond  what  was  preriouslj  enicted  in  the  Insolvent 
Acts.  It  is  conceded  on  the  other  side  that,  but  for  sect. 
135  of  the  new  Act,  sect.  184  of  the  12  &  13  Vict,  would 
not  apply.  As  sect.  184  originally  stood,  it  clearly  had  no 
relation  to  ecclesiastical  property,  because  a  cletgyman 
could  not  become  bankrupt.  And  if  so,  its  scope  cannot 
be  enlarged  now  to  include  it.  That  section  was  never 
intended  to  apply  to  property  which  conid  not  be 
seized  and  sold  by  the  assignees : 

Bolmet  V.  TtMon,  5  E.  B.  65 ; 

Parrg  r.  Jomet,  1  C.  B ,  N.  S.,  839. 
CocKBDRic,  C.J.— I  am  of  opinion  that  our  jadgment 
should  be  for  thj  deft.  The  question  arises  under 
sect.  135  of  the  B.  A.  1861.  Independently  of  the 
light  thrown  by  the  decisions  on  the  correspooding 
enactments  of  the  Insolvent  Act,  I  should  hare  put 
the  same  construction  on  this  Act,  and  should  hold 
that  the  property  of  a  bankrupt  bene6ced  clergyman 
did  not  vest  in  the  assignees  until  they  had  bronght  it 
into  the  estate  in  the  way  pointed  out  by  sect.  135. 
If  the  Legiatature  had  intended  that  tha  proBts  of 
the  benefice  should  form  part  of  tbe  bankrupt's  estate 
at  once,  and  that  the  sequestration  was  to  issue  for 
preserving  the  control  of  the  bankrupt's  ecclesiastical 
superior,  the  language  of  tbe  enactment  would  have 
been  entirely  different.  Here  the  Lingnage  is  the 
same  as  in  the  Insolvent  Act,  that  the  assignees  may 
apply  for  and  obtain  a  sequestration  of  the  profits  of 
the  benefice,  and  it  is  then  provided  that  the  profits 
ehall  form  part  of  tbe  bankrupt's  estate.  That  is 
analogons  to  the  provision  in  the  Insolvent  Act.  Tbe 
Legislature  intended  that  a  clergyman  should  be  in 
an  anomalous  position  as  regards  the  bankrupt  law. 
I  can  understand  why  thit  species  of  property  should 
be  made  available  for  the  payment  of  debts,  and  yet 
not  be  placed  on  the  same  footing  as  other  property. 
According  to  the  decisinns  dted,  and  the  authority  of 
which  is  not  questioned,  a  prior  sequestration  to  one 
issued  by  the  assignees  of  an  insolvent  debtor  was  valid 
as  against  tha  posterior  one  issued  by  the  assignees. 
There  is  no  distiuotion  between  the  two  statutes,  the 
only  difference  is  in  the  language.  Practically  they 
ore  tha  same,  and  the  language  is  substantially  the 
same,  and  those  decisions  tberefure  bind  this  court. 
On  the  other  question,  as  to  whether  sect  184  of  the 
Act  of  1849  applies,  so  that  tlie  sequestration  creditor 
is  to  be  considered  in  the  light  of  a  person  having 
a  security  for  his  debt  only,  I  think  that  the  true 
exposition  was  submitted  to  as  by  Mr.  Lush,  that 
that  iectioa  only  applies  to  property  which  bat  for 
tha  creditor's  security  would  pass  by  tha  adjudication 
to  tha  bankrupt's  estate.  If  in  the  present  case  the 
profits  of  tba  bene&oa  would  so  piss,  tha  section  applies; 
but  I  think  it  does  not,  because,  if  the  property 
passes  to  any  one  else  previoosly,  as  I  bava  already 
•aid  it  does,  it  is  no  longer  within  sect  184. 
Flickb<;bji,  J.— I  am  of  tb«  iam«  opinion.    Tba 


S4  &  25  Viet  e.  134  makes  a  clergyman  liaUe  ta 
become  a  bankrupt,  and  thereupon  all  his  eatate  vasts 
in  his  assignees.  It  has  been  settled  by  the  earlier 
dedsion  of  ArbuekU  v.  Coieton,  3  B.  &  P.  SSI,  and 
the  cases  that  have  followed,  that  ecclesiastical  property 
does  not  pass  to  an  insolvent  clergyman's  mngfttxt, 
for  reasons  which  equally  apply  to  the  Bankruptcy  Act. 
That  being  so,  a  Hquestration  creditor  woald  have  a 
right  to  the  profits  of  the  benefice,  notwithstanding 
that  the  clergyman  has  become  bankrupt.  Sect  135 
of  24  &  25  Vict  is  a  protecting  s<Klion,  but  a  aeqoas- 
trator  who  has  seized  the  profits  of  the  bene6ce  does 
not  need  the  protection  of  sect.  135.  Then  as  to  tbe 
constraction  of  sect  184  of  12  &  13  Vict.  e.  1U6, 
it  was  plainly  meant  to  apply  to  eases  only  wbera  ih: 
creditor  has  a  aaenrity  over  something  whidi,  but  for 
his  secnrity,  would  go  to  tha  bankrupt's  assignees,  but 
it  does  not  apply  to  property  in  which  tbe  assignees 
take  no  interest  That  brings  the  question  to  the  onn- 
straetion  of  sect  135  of  24  &  35  Viot,  which  does  not 
say  at  once  that  the  profits  of  a  benefice  are  to  form 
part  of  the  bankrupt's  estate,  but  that  the  asaigners 
may  apply  for  and  obtain  a  sequestration  of  the  profits, 
which  profits  (that  is,  when  levied)  shall  form  part  <^ 
the  bankrupt's  estate.  The  rest  of  the  section  follows 
almost  literally  tbe  words  of  the  Corresponding  snact- 
ment  in  tbe  Insolvent  Debtors  Act 

Mellor,  J. — I  am  of  the  same  opinion.  I  agree 
that  we  are  to  construe  sect.  135  of  the  new  Act  with 
sect  184  of  the  old  Act,  as  if  they  had  been  contained 
in  one  Act.  And  so  construing  them,  I  think  that 
sect  184  of  the  old  Aot  does  not  apply  to  this  ease. 
The  effect  of  (he  new  Act  was  not  to  make  an  altera- 
tion in  the  relation  between  a  clergyman  and  his  bene- 
fice, so  as  to  give  any  different  remedy  to  what  w;is 
provinusly  given  nndfr  the  Insolvent  Act.  But  »» it 
was  necessiry  to  introduce  some  clause  in  the  new  Act 
to  meet  the  case  of  a  clergyman,  similar  words  wore 
used  in  this  clause  to  those  in  the  Insolvent  Ad. 
That  being  ao,  I  see  no  reason  to  depart  from  tha 
decisions- npon  tbe  Insolvent  Act 

Judgment  fur  the  dt/L 

Wednetdag,  Jan.  ST. 
Nash  v.  Tub  Qdekn. 

Bttnkruptq/— Indictment — Not  diteoveri»g  etlate  o> 
examination. 

4ii  indictment  agahut  a  bankrupt  under  24  if  23  Vict, 
e.  134,  >.  221,  /or  not  upon  hit  exaninttlion  dh- 
covering  all  hU  propertg,  allied,  that  on,  4c.  jV. 
teat  adjudged  bankrupt  bg  the  Court  of  Banhiiptrg 
for  the  L.  dittricl,  the  eourt  dulg  auikorlied  t« 
adjttdicale,  and  that  the  taid  N.  upon  hie  examimj- 
tion  in  the  laid  court,  lo  wit,  on,  4v.,  with  imtemt  to 
defraud  and  defeat  the  rightt  of  tka  ereditort,  did 
not  fullg  diecover  to  the  bett  of  hit  knowledge  and 
belief  alt  hit  propertg,  to  wit,  all  hie  pertomal  pro- 
pertg in  money  and  in  goodt,  and  did  net,  at  to  pttrt 
of  hi*  the  laid  ff.'e  propertg  not  being  enld  m  lit 
v>ag  of  trade  or  laid  out  in  ordinarg  family  tx- 
peniei,  fullg  diicover  to  the  bett  of  htt  knowledge 
and  belief  how  and  to  whom  and  far  what  eemider. 
alion  and  when  he  had  dieted  of  tiem,  lo  wif, 
lOOOJl  eterling,  1000  tacki  of  com,  10  horia, 
4c,  4c. : 

Reld,  a  good  indtclmenl,  on  error  after  contidion  an  I 
judgment : 

field,  alio,  that  the  objection  of  dupticilg  to  a  count  if 
an  ineSatment  il  not  open  on  a  writ  of  error : 

HeU,  alto,  that  whtre  the  offmet  i*  charged  in  the 
tijrdi  of  the  ttalute  creating  it,  the  want  of  arer- 
mente  ipedfi^ng  the  propertg,  or  ttaw,  ■  miter  aed 
value,  it  cured,  after  verdict,  b$  the  7  Ote.  4,  c  64, 
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Tie  above  mdiclnuiU  did  not  aver  what  the  property 
wot  wkiek  the  bankrupt  did  not  ditetose,  or  allege 
tkat  he  had  propertg,  althoagi  it  charged  Urn  with 
not  ditolotiiig  how  he  had  diipoied  thertnf: 
Jleld,  that  the  indictment  toot  euffhieatli/  certain  ajier 
verdict. 

Writ  of  nror,  after  oonTiction  and  judgment,  npon 
■III  indictmeot  noder  the  Bankruptcy  Aot  (24  &  25 
Viet.  0.  134),  8.  321. 

The  following  was  the  fint  eonnt  of  tbe  indictment: 
Laoeasliire  to  wit — The  jarors  for  our  Lad;  the 
Qiteeo  npon  their  oath  present,  that  hereUifiire,  to  wit, 
on  the  14th  day  of  March  1863,  Samuel  Nash  was 
duly  declared  and  adjudged  bankrupt  by  the  Conrt  of 
Bankruptcy  for  the  LiTcrpool  district,  the  said  court  being 
then  the  court  duly  authorised  and  competent  to  adjudi- 
cate as  aforesaid.  \nd  the  said  jarors  npon  iheir  oath 
preaeot,  that  the  said  S.  Nash  haring  been  so  declared 
and  adjudged  bankrupt  upon  his  examination  in  the 
s.ud  ooort,  to  wit,  on  the  18th  day  of  March  1863, 
with  intent  to  defraud  and  defeat  the  rights  of  the 
creditors  of  the  said  S.  Nash,  did  not  fully  and  truly 
disooTer  to  the  best  of  his  knowledge  and  belief,  all 
hia  property,  to  wit,  all  his  personal  property  in  money 
•nd  in  goods,  and  did  not,  as  to  part  of  his  the  said 
S.  Naah's  propel  ty,  not  being  part  fully  and  bond 
fid»  before  sold  or  disposed  of  in  the  way  of  his  trade  or 
bnsioess,  and  not  laid  out  in  the  ordinary  expenses  of 
ills  the  said  S.  Nash's  family,  fully  and  truly  discorer 
to  the  best  of  his  knowledge  and  belief  as  aforesaid, 
how  and  to  whom  and  for  what  consideration  and 
when  he  had  diaposed  of,  assigned,  or  transferred  such 
part  thereof,  to  wit,  1000/.  sterling,  1000  sacks  of 
corn,  1000  sacks  of  flour,  ten  horses,  ten  carriages,  fire 
clocks,  fire  boxes,  and  other  goods  and  effdCts,  being 
part  of  the  property  of  the  said  S.  Nash  as  aforesaid, 
contrary  to  the  statute  in  such  case  made  and  piorided, 
and  against  the  peace  of  our  Lady  tlie  Queen. 

The  indictment  contained  several  other  counts  (not 
now  material). 

The  prisoner  pleaded  not  guilty  and  was  trie<l, 
but  eonricted  on  the  first  eonnt  only,  and  judgment 
paued. 

Whereupon  the  prisoner  brought  a  writ  of  error  npon 
the  judgment,  and  assigned  the  following  grounds  of 
error:  — 

"  The  said  S.  Nash  a  lyeth,  there  is  manifest  error 
in  this,  to  wit,  that  the  first  count  of  the  indictment 
charges  that  the  pit  npon  his  examination  in  the 
Court  of  Bankruptcy  for  the  Liverpool  district,  did 
not,  an  to  part  of  the  property  of  llie  pit,  fully  and 
duly  discover  to  the  beat  of  his  knowledge  and  belief 
how  and  to  whom  and  for  what  consideration  and 
when  he  had  disposed  of,  assigned,  or  transferred  such 
part  of  his  property,  whereas  it  is  not  alleged  in  such 
firsk  eonnt  that  the  pit  had  in  fact  disposed  of,  as- 
signed, or  transferred  such  part  of  his  property;  there- 
fore in  th.it  there  is  manifest  error.  There  is  also 
error  in  tliis  to  wit,  that  it  is  i:at  alleged  in  the  said 
first  count  that  the  pit.  on  the  examination  alleged 
in  such  first  count  was  examined  upon  the  matters  in 
such  first  count  alleged  anl  referred  to,  or  that 
on  such  examination  be  was  required  and  bonnd  to 
diacover  the  matters  and  things  which  the  said  first 
count  charges  that  the  pit  did  not  discover.  That 
it  is  oonsiitent  with  the  allegations  in  the  first  count, 
that  the  pit  was  on  the  occasion  alleged  examined  as 
to  other  matters  and  things  and  could  not  hjive  dis- 
oovered  the  matters  and  things  which  the  said  first 
count  charges  that  the  pit.  did  not  discover  ;  there- 
fore in  that  there  is  manifest  error.  There  is  alM 
error  in  this,  to  wit,  that  the  said  count  is  double 
and  multifarious  ;  therefore  in  that  there  is  manifest 


J'inder  in  error. 

Aiidnall  for  the  pit  in  error.— It  is  submitted  that 


the  first  count  is  bad  upon  writ  of  error.  That  count 
is  founded  on  the  aeoond  clause  in  sect  221  of  the 
24  &  25  Viet  o.  134,  which,  after  enacting  that  a 
bankrupt  who  shall  do  any  of  the  acta  specified  in  the 
section  with  intent  to  detraud  or  drfeat  the  rights  of 
the  creditors  shall  be  guilty  of  a  mudemeanor,  provide* 
in  clause  2:  "  If  he  shall  not,  npon  his  examination, 
fully  and  truly  discover  to  the  best  of  hia  knowledi;e 
and  belief  all  his  property  real  and  personal,  inclibiva 
of  his  rights  and  credits,  and  how  and  to  whom  and 
for  what  consideration  and  when  be  dispewd  of, 
assigned,  or  tranaferrrd  any  part  thereof,  except  sucli 
part  as  has  been  really  and  b'md  file  before  sold  or 
dlsp'ised  of  in  the  way  of  his  trade  or  business,  if  any, 
or  laid  ont  in  the  ordinary  expenses  of  his  family,  or 
shall  not  deliver  up  to  the  court,  or  dispose  as  the 
court  directs  of  all  such  part  thereof  as  is  in  hi*  pos- 
session, custody,  or  power,  except  the  necessary  wearing 
apparel  of  himself,  his  wife  and  children,  and  deliver  up 
to  the  court  all  books,  papers  and  writings  in  his  posses- 
sion, cnstody,  or  power  relating  to  hia  property  or  affairs:" 
This  claate  consists  of  three  parts,  and  the  first  p  irt 
is  governed  by  the  second.  The  first  part  is  not  dis- 
closing all  his  property,  and  the  eecond  is  the  not  dis- 
closing how  he  bad  disponed,  &a.  of  any  part  of  his 
property.  The  first  and  second  part*  are  connected  by 
the  conjunction  "and,"  whereas  in  the  oomnenoement 
of  the  third  part  the  disjunctive  "  or ''  is  nwd.  If 
the  first  and  aeeond  parts  are  construed  as  distinct 
oSence^,  then  the  eonnt  is  bad  for  duplicity  and  multi- 
fariousness. If  the  first  part  ia  a  distinct  ofienoe,  that 
part  of  the  indictment  is 'bad  for  want  of  certainty  and 
not  giving  reasonable  information  as  to  the  charge.  The 
specific  thing  must  be  charged  which  it  is  said  has  not 
been  discovered.  In  eases  of  this  kind,  where  the  prose- 
cution is  ordered  by  the  Bankruptcy  Court,  there  are 
no  depositions,  and  the  first  intimation  is  the  notice  of 
the  bill  having  been  found  by  the  grand  jury.  As  t> 
the  second  part  of  the  eonnt,  that  the  bankrupt  did  not 
discover  how  he  had  disposed  of  part  of  his  property, 
it  is  not  alleged  that  he  had  property  to  dispose  of. 
[B1.AOKBURK,  J. — Is  not  tiiat  cured  by  the  verdict  ? 
The  jury  could  not  have  convicted  without  finding  tkat 
he  had  property.]  Then,  assuming  the  count  to  b* 
double  as  containing  two  distinct  ofiences,  it  is  bad. 
Again,  another  objection  is,  thst  it  does  not  appear  on 
the  face  of  the  count  that  the  bankrupt  had  been  exa- 
mined as  WHS  intended  by  the  statute.  The  offence  is 
not  committed  until  the  entire  examination  is  over. 
The  examination  does  not  necessarily  take  place  in  the 
district  court  or  the  court  where  the  adjudication  take* 
pl.ice.  The  proceedings  mny  be  trsnsmitted  to  oiher 
conrts.  [MatLOit,  J. — Why  are  we  to  assume  that 
the  proceedings  were  transferred  from  the  Liverpool 
Court  7]  Consistently  with  the  averment  thrre  may 
have  been  other  examinations  of  the  bankrupt  in  other 
courts,  and  the  bankrupt  onght  not  to  know  in  what 
count  the  offence  is  said  to  hare  been  committed : 

Cowlieron  v.  itewMer,  6  Ex.  74 ; 

Rex  V.  Wallere,  5  C.  &  P.  138. 
Milward  (A.  0.  Williame  with  him).— This  case  falls 
within  the  intent  of  7  Geo.  4,  c.  64,  ss.  20,  21.  Sect. 
20  specifies  certain  things,  the  want  of  which  is  cured 
by  the  statute  after  the  verdict,  &c.,  including  time 
where  time  is  not  of  the  essence  of  the  oSence.  Anil 
sect  21  exacts  that  wheic  the  ofience  charged 
has  been  created  by  any  statute,  the  indictment  sbnil 
after  verdict  be  hold  auflScieut  if  it  describe  the 
offence  in  the  words  of  the  statute.  No  distinction  is 
shown  between  the  lauguage  of  this  count  and  the 
word*  of  the  statute  creating  the  offence.  The  14  & 
15  Vict.  0. 100,  s.  24,  wa*  also  relied  upon.  [Cnoxr- 
Tox.  J.  referred  to  Jleg.  v.  Foriglh,  B.  &.  R.  274.] 
In  Sex  V.  Wanhaair,  I  Moo.  C.  C.  466,  where,  npon 
an  indictment  for  having  in  possession   plate*  upon 

which  wu  engraved  a  Polish  prominoriuwts  for  (h« 
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pajment  of  fireflarin«,  "  parportiagto  b«  a  prominory 
note  for  paf  ment  of  money  of  a  certain  foreign  prince, 
th>t  \t  to  saj,  or  Nicolas,  then  being  liini;  of  a  certain 
forvign  country  caltel  Poland,"  and  tlie  objectiona 
wen  that  tbe  note  ought  to  havt  bean  sttted  to  b«  a 
note  in  tlie  fortign  language  and  then  tbe  meaning  of 
it  in  Engliah ;  that  it  ought  to  bare  been  stated  to  be  for 
the  payment  of  foreign  money,  and  that  the  ralne  in 
English  money  should  then  hare  been  stated :  it  was 
held  that  these  objections  were  cnred  after  verdict  by 
the  7  Geo.  4,  c.  64,  a.  21. 

llamUton  r.  ^Tht  Queen,  9  Q.  B.  271  ; 

Rfg.  T. ,  I  Cliit.  698. 

Here  the  count  follows  the  language  of  the  section,  and 
charges  th«  substance  of  the  offence.  As  to  tbe 
Bvermiint  of  the  examination,  that  mnst  be  taken  in  the 
Bume  sense  as  in  tbe  statute,  and  it  will  be  assumed  to 
hare  taken  place  in  the  Lirerpool  district  court,  as 
alleged. 

Ui-ACKBURir,  J. — I  think  that  in  this  case  our 
judgment  should  be  for  the  Crown,  on  the  ground  that 
the  count  in  the  indictment  on  which  the  deft,  was  con- 
victed is  good  after  rerdict,  and  that  the  obj<rctlons 
made  to  it  are  cnred  by  the  7  Geo.  4,  c.  64,  ss.  30, 21. 
The  olfrnce  ftr  which  the  prisoner  was  indicted  is 
created  by  the  B.  A.  (24  &  25  Vict.  c.  134),  s.  221, 
which  enacts,  "  that  any  bankrupt  who  shall  do  my  of 
the  acts  following  with  intent  to  defraud  or  defeat  the 
rights  of  his  creditors,  shall  be  guilty  of  a  misde- 
meanor;" and  among  the  acts  ennmemted  ia  this 
one,  on  which  th«  indictment  is  framed:  "  If  heaball 
not,  upon  his  examination,  fully  and  truly  to  the  best 
of  his  knowledge  and  belief  discorer  all  his  property, 
real  and  personal,  inclusive  of  his  rights  and  credits, 
and  how  or  to  whom  and  for  what  consideration  and 
when  li}  disposed  of,  assigned,  or  transfeired  any  part 
th<freof,"  jco.  Now,  the  meaning  of  that,  there  can  be 
n6  reasonable  donbt,  is,  that  the  offence  is  com- 
plete if  tbe  bankrapt  does  not,  with  intent  to 
defraud,  on  bis  examination,  fully  and  truly  discorer 
all  his  property  real  and  personal.  And  in  order 
to  commit  that  offence,  it  is  plain  that  he  matt  have 
property  real  and  personal,  and  that  he  miut  keep  it  with 
intent  to  defraud  bis  creditors ;  and  probably  no  such 
offence  could  be  committed  until  his  examination  is 
quits  over,  for  it  is  also  plain  that  if,  during  any  part 
of  hia  examination,  he  should  make  ■  complete  dis- 
coTcry  of  hia  property,  be  has  failed  to  commit  the 
olfenoe.  Tbe  question  now  is,  is  tbe  offence  properly 
eharge.1  in  the  indictment  7  The  old  rules  of  pleading 
required  thai  in  OTCry  indictment  yon  should  state  rrery 
matter  with  a  certain  accnracy  as  regards  number, 
time  and  Talue ;  bnt  in  very  early  timss  it  was  held 
that  it  was  not  necssssry  to  prore  these  averments 
exactly,  except  where  number  and  value  were  of  the 
essence  of  the  offence.  In  the  present  case  the  count 
alleges  that  Nash  was  duly  declared  and  n^udged 
bankrupt  by  the  Court  of  Banknptey  for  the  Liverpool 
district,  the  said  court  being  then  the  court  duly 
author  sed  and  competent  to  adjudicate.  The  count 
goea  on  to  allege  that,  upon  his  fxaminati<in  in  the 
said  court,  with  intent  to  defraud  and  defeat  the 
rights  of  his  creditors,  he  did  not  fully  and  truly 
discover,  to  the  best  of  his  knowledge  and  belief,  all 
his  property,  to  wit,  all  his  ptrsonal  property  in 
money  and  in  goods.  According  to  the  rule,  it  would 
be  necessary  to  allege  with  certainty  the  number. 
Talus  and  time,  though  it  would  not  be  necessary  to 
prove  them  strictly,  and  so  the  count  would  be  bad  ; 
but  then  srisas  the  question,  is  the  want  of  these 
averments  cnred  by  the  7  Gea  4,  c  64?  And  does 
the  indictment,  as  it  stands,  describe  the  offence  in  tbe 
words  of  the  statute  creating  it?  If  the  mutter  had 
to  be  considered  now  for  the  first  time,  a  good  deal 
might  be  said  upon  it ;  bat  in  Xea  v.  Wttr$kan*r  tbe 
question  distinctly  arose  and  was  decided,  and  we 


ought  to  follow  and  be  guided  by  that  dseisioo.  In 
that  case  a  count  was  held  good  after  verdict,  wbieh 
stated  that  the  prisoner  hid  in  his  possession  two  platw 
upon  which  was  engraved  in  tbe  Polish  language  "  • 
certain  promissory  uota  for  payment  of  fire  florins  par- 
porting  to  be  a  promissory  note  for  payment  of  money 
of  a  certain  foreign  prince,  that  ia  to  say,  of  Mkolaa, 
then  being  king  of  a  certain  foreign  coantry  called 
Poland."  At  first  there  was  a  di^ence  of  opiaioa 
among  the  judges — of  ssven  to  six — whether  the  coont 
ought  not  to  have  shown  what  money  florins  wsrt, 
and  their  value,  but  subsequently  they  all  agiiad 
that  the  defect  was  cured  by  the  7  Oeo.  c.  64,  a.  SI, 
tbe  offence  being  described  in  the  words  of  the  itatnte. 
I  do  not  think  it  necessary  to  say  whether  the  objec- 
tion is  cured  by  Lord  Campbell's  Aot  (14  &  15  Vict, 
c.  100).  Mr.  Aspinall  further  contended  that  tli« 
offence  was  not  described  in  the  words  of  the  statute, 
because  the  indictment  alleges,  that  on  his  examinatkn 
in  the  said  court,  that  is,  tbe  Bankruptcy  Court,  and  it 
might  be  that  the  examination  took  place  in  tho 
County  Court.  The  woida  of  the  atatute  and  of  tho 
indictment  seem  also  to  point  to  the  whole  examinatloo 
beiag  over,  and  we  are  to  assume  rather  that  the  normal 
state  of  things  went  on  in  the  Bankruptcy  Comt  at 
Liverpool  than  that  the  proceedings  were  removed  into 
the  County  Couit.  Then  it  was  objected  that,  beeanaa 
the  count,  proceeded  to  state  in  the  last  part  of  tbe  clanaa 
of  the  section,  what  was  perhaps  a  distinct  offeneo 
it  was  bad  for  duplicity.  It  may  be  urged  that, 
in  point  of  fairness,  pleadings  should  not  be  double,  and 
the  prosecutor  may  be  put  to  elect  as  to  what  part  of 
the  indictment  he  will  proceed  upon.  After  verdict, 
it  must  be  taken  that  the  jury  found  that  all  that  was 
substantially  part  of  the  offence  waa  proved,  and 
though  tbe  jury  do  not  know  what  is  the  tnbatanco 
of  the  offence,  the  judge  muit  be  taken  to  hava  told 
them.  Tbe  latter  p-irt  of  the  count  may  be  treated 
as  surplusage  and  may  be  struck  out  For  tbaas 
reasons  I  think  our  judgment  should  be  for  the 
Crown. 

Mici.i.on,  J. — I  am  of  the  same  opinion.  No 
authority  has  been  cited  to  show  that  dnplicity  is  a 
fatal  objection  in  a  criminal  case;  but,  whether  tbat 
be  Boor  not,  I  am  not  aware  of  any  case  that  dectdaa 
that  the  objection  is  open  on  a  wiit  of  error.  It 
might  be  open  to  doubt  whether  tbs  ofliinoo  was 
properiy  laid  in  the  count,  if  it  had  been  necessary  to 
decide  on  the  objection  before  the  verdict;  bat  I 
think  that  tbe  7  Geo.  4,  c.  64,  was  intended  to  euro 
objections  to  indictments  for  want  of  certainty,  and 
objections  that  had  no  bearing  on  the  merits  of  the 
case.  It  is  sufficient  after,  if,  in  describing  tbe  offence, 
the  language  of  the  indictment  follows  the  words  of 
the  statute.  Then  if  tho  offence  here  is,  as  I  think, 
sufficiently  described  in  the  words  of  tbe  statute,  th« 
count  is  not  rendered  bad  by  what  ia  added. 
It  is  admitted  that,  unless  steps  are  taken  by  tbs 
creditors  to  remove  the  proceedings  to  tbe  County 
Court,  tho  examination  of  the  bankrupt  must  take  place 
in  the  Court  of  Rtuikruptcy.  No  circumstances  are 
stated  to  ahow  how  tbe  jurisdiction  arose  in  this  case ; 
tlie  count  alleges  tho  ex.imin.ntion  to  hare  been  "  in 
tbe  said  court,"  which  refers  to  the  Bankruptcy  Cuort 
in  Liverpool,  which,  I  think,  mniit  b«  taken  to  have 
been  the  right  court.  I  also  think  that  the  entire  ex- 
amination of  the  bankrupt  must  have  concluded  before 
the  bankrupt  can  be  said  to  have  committed  an  offence 
under  sect.  221.  We  cinnot  say  tbat  tbe  objections 
are  not  cured  by  ths  7  Geo.  4,  c  64,  without  over- 
ruling Reg.  V.  H'orsAa-ier. 

JudgmtiU/or  tkt  Crown. 
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Ex  parte  A.  S.  Vuspeb — Reo.  v.*  Hkamb. 


[Q.  B. 


Satm-d-'y,  Jan.  30. 
Ex  parte  A.  S.  Vospkr  (an  Articled  Clerk). 
Articled  clerh— Exception  Jrom  the  full  fiot  years'' 
wrviee  by  virtue  of  a  prevlotu  tea  ytan'  $ervioe — 
23  4  24  Vict.  e.  127,  sect.  4. 
By  Mcl.  4  of  Ott  23  ^  24  Vict.  c.  127  (lie  Attorney 
Acf),ilit  enacted  that  any  person  aho  shall  for  the 
term  of  tea  years  have  been  a  honA  fie  clerk  to  an 
attorney  daring  that  time,  and  shall  have  been  bond 
fide  engaged  in  t/te  transaction  and  performance, 
wider  the  direction  and  superintendence   of  such 
attorney,  oj  such  matters  of  business  as  are  usually 
transacted  and  performed  by  attorneys,  and  who 
a/ier  the  exptralion  of  such  ten  years  has  served 
under  artic'es  for  the  term  of  three  years,  may  be 
admitted  and  enrolled  as  an  attorney  : 
Held,  that  the  ten  years  need  not  be  ten  years  next 
b^ore  the  entering  into  the  articles,  but  may  be  at 
any  previous  time,  even  though,  after  they  had  ler- 
nmoMrf  and  before  the  articles  had  been  entered 
into,  many  years  had  elapsed  during  which  tie  clerk 
hadnol  been  engaged  in  any  legal  occupation. 
This  was   an   applicntion  on    the  part  of  a  Mr. 
Vosper,  an  articled  clerk,  Tor  a  rale  directing  the  ex- 
aminera  to  examine  him  under  the  23  &  24  Vict, 
c.  127,  s.  4. 

It  appeared  from  the  affidavits  that  in  the  year 
1839  this  gentleman  entered  into  the  service  of  Mr. 
C.  V.  Bridgman,  solicitor,  of  Tavistock,  as  bis  clerk, 
and  continued  in  bis  service  until  July  1853,  when  he 
left  it ;  that  he  was  bona  file  employed  for  ten  years 
and  npwardu  in  the  transaction'and  performance,  onder 
the  direction  and  superiutendenco  of  the  said  C.  V. 
Itridgman,  of  such  m^itters  of  business  as  are  usually 
transacted  and  performed  by  attorneys  and  s  ilicitors. 
It  further  appeared  that  from  tbo  yexr  1853  to  the 
yeir  1860  he  was  not  engaged  in  any  legal  pursuits, 
but  that  in  the  latter  year  he  articled  himself  to  Mr. 
Cbarlcg  Willesford,  solicitor  of  Tavistock,  and  that  having 
completed  a  term  of  three  years'  service  he  applied  to 
the  examiners  to  be  examined  with  a  view  to  be  ad- 
mitted, but  that  the  examiners  having  doubts  as  t« 
the  eifect  of  the  long  interval  between  his  service  with 
Mr.  Bridgman  and  bis  entering  into  articles  with  Mr. 
Willesford,  declined  to  examine  him,  and  directed  their 
secretary  to  write  him  the  fallowing  letter  : 
"  Incorporated  Law  Society  U.  K., 

Chancery-lane,  London,  Jan.  16,  1864. 
"  Sir, — Without  going  into  the  question  as  to  your 
antecedent  servios  to  Mr.  Bridgman,  the  examiners 
direct  ma  to  inform  you,  after  giving  the  matter  full 
consideration,  that  in  consequence  of  the  long  interval 
between  the  time  of  your  leaving  Mr.  Bridgman  and 
entering  into  Mr.  Wlllesford's  employment,  they  do  not 
feel  juatlfied  in  alloiring  your  claim  to  be  examined, 
under  the  4th  section  of  the  23  &  24  Vict,  c  127. 
"  I  am.  Sir,  yours  obediently, 

E.  W.  WiLLiAMsoH,'  Secretary. 
"ToMr.  A.  S.  Vosper,"  &c 
By  sect.  4  of  ths  23  &  24  Vict.  c.  127  (an  Act  to 
•mend  the  laws  relating  to  attorneys,  solicitors, 
proctors  and  certiBcated  conveyanceraX  >'  >'  enacted 
that "  any  person  who  either  bcfor«  or  after  the  passing 
of  this  Act  shall  for  the  term  of  ten  years  have  been 
•  bond  fide  clerk  to  an  attorney,  solicitor,  or  proctor, 
or  attorneys,  solicitors,  or  proctors,  and  during  that 
term  shall  have  been  bon&  file  engaged  in  the  trans- 
action  and  performanoe,  under  the  direction  and 
superintendence  of  such  attorney,  solicitor,  or  proctor, 
or  attorneys,  solicitors,  or  proctors,  and  who  shall 
produce  to  the  examiners  satisfactory  evidence  thit  be 
has  faithfully,  honestly  and  diligently  served  as  each 
clerk,  and  who  after  the  expiration  of  the  said  term 
of  ten  years  hoa  been  bound  by  and  has  duly  aerved 
andor  articles  of  clerkship  to  a  practiisng  attorney, 


solicitor,  or  proctor,  for  the  term  of  three  years,  and 
has  been  examined  and  sworn  in  manner  directed  by 
the  first  hereinbefore  mentioned  Act,  and  by  this  Act, 
may  be  admitted  and  enrolled  as  an  attorney  and 
solicitor,  or  proctor,"  &e. 

T.  Jones  now  appeared  for  the  applicant,  and  eon- 
tended  that  the  view  taken  of  his  case  by  the  exam, 
iners  was  erroneous ;  for  that,  having  served  the  ten 
years  as  provided  for  by  the  4tli  section,  it  was  imma- 
terial bow  long  since  such  service  may  have  taken 
place,  and  that  it  was  obviously  the  intention  of  the 
Legislature  to  put  such  persons  upon  the  same  footing 
as  persons  who  had  taken  a  degree  at  one  of  the 
Universities,  or  who  had  been  banisters,  who  by  tbe 
2nd  and  3rd  sections  were  only  required  to  serve  three 
years  irrespective  of  the  time  when  they  took  their 
degrees  or  ceased  to  be  barristers.  [Blackdurx,  J. 
— The  words  in  all  three  sections  are  certainly  very 
much  alike.3  The  object,  no  doubt,  was  to  give  a 
privilege  to  persons  who  had  so  long  pursued  the 
profession  of  the  law. 

Blackburx,  J. — There  is  hero  no  doubt  a  long 
substantial  interval  during  which  he  was  not  engaged 
in  legal  pursuits.  Tbe  subject  is  of  too  great  impor- 
tance to  be  decided  by  two  judges  only,  and  therefore 
we  will  tike  an  opportunity  of  consulting  the  other 
members  of  the  court,  (a) 

His  Ix>Hi>siiiP,  later  in  the  day,  said,  they  lisd 
consulted  the  other  judges,  and  tfaey  were  of  opinion 
that,  having  once  served  as  dork  for  the  ten  years, 
the  party  was  in  the  same  position  as  a  per«on  who 
had  taken  bis  degree  or  had  been  a  barrister,  and 
that,  although  a  long  interval  had  elapsed,  he  was 
entitled  to  be  examined.  Application  granted. 

Reo.  v.  Hbask. 
Indictment — Jurisdiction — Motion  to  guash— Perjury 
—22  4  23  Vict.  c.  17,  s.  1—24  #  25  Fict  c.  115, 
».  57. 
When  an  indictment  is  found  by  a  grand  jury  hating 
no  jurisdiction,  it  may  be  quashed  at  any  stage,  at 
the  instance  of  the  defl.,  even  after  he  has  pleaded 
to  it. 
But  where  there  is  any  doubt  at  to  its  validity,  the 
court  will  not  decide  tie  question  u/wn  motion,  but 
will  leave  tie  deft,  to  his  writ  of  error. 
By  sect.  57  of  the  U  if  25  Vict.  e.  1 15  (on  Act  for 
the  government  of  the  Ifaey)  it  is    enacted  that 
"  every  person  who  upon  any  examination  upon 
oath  or  upon  affirmation  brfore  any  court-martial 
held  in  pursuance  of  this  Act  shall  wilfully  and 
corruptly  give  false  evidence  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  petjary." 
Quare,  whether  this  enactment  makes  the  giving  of 
such  false  evidence  tie  ofence  of  perjury  f 
On  a  former  day  M.  Chambers,  Q.C.  obtained  a 
rule  calling  npon  the  prosecutor  to  show  cause  why 
this  indictment  for  perjury,  found    at   the  Central 
Criminal  Court,  should  not  be  quashed  npon  the  ground 
that  "  peijary  "  being  one  of  tbe  oRences  named  in  tbe 
1st  section  of  the  22  &  23  Vict,  c  17  (sn  Act  to 
prevent    vexatious    indictments    for    certain   misde- 
meanors), the  indictment  had  been  preferred  at  ones 
before   the  grand  jury  without  any  preliminary  au- 
thority. 

By  the  before-mentioned  section  it  is  enacted  that 
"after  the  1st  Sept  1859  no  bill  of  iadiotment 
for  any  of  the  offences  following,  vii.,  peijary 
.  .  .  shall  be  presented  to  or  found  by  any  grand 
jury  unless  the  prosecutor  or  other  person  presenting 
such  indictment  has  been  bound  by  recognisances  to 
proeecute  or  give  evidence  against  the  person  acenaed 
of  such  offence,"  &o. 

(o)  Cockbam,0.  J.  was  engaged  hi  the  Coon  (or  Crown 
Casea  Beserved,  and  Crompton,  J.  waa  sitting  tu  the  Ball 
Court,  ' 
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Ex  parte  The  Guakdiahs  of  Thk  Bbidokku  and  Cowbbidoe  Union. 


[Q.  B. 


Bf  wet.  57  of  tb«  24  &  25  Vict.  c.  115  (an  Act 
for  the  goTernmcDt  of  the  Navy)  it  ii  enaotod  that 
' '  ererr  penoa  who  apon  any  exatnioatiun  opoD  oatb 
or  apon  afiSrmation  before  any  court-martial  held  in 
parsuance  of  tliia  Act,  shall  wilfnlly,  wrongfally  and 
cormptly  girs  false  eridenca  shall  be  liable  to  the 
penalties  of  wilful  and  corrupt  peijury." 

It  appeared  that  the  offence  charged  was  committed 
upon  a  trial  before  a  naral  court-martial  on  board  ship 
in  the  harboor  of  Malta. 

The  deft,  had  pleaded  to  the  indictment,  which  had 
been  remored  at  liis  instance  into  this  conrt. 

Hallaniine,  Serjt.,  Giffard  and  I^eait  showed  canse, 
and  contended,  first,  that  after  pleading  to  the  indict- 
ment it  is  too  late  to  move  to  quash  it,  that  sncb 
application  sbonld'be  made  before  plea,  and  that  now 
the  deft,  sbonld  be  left  to  his  writ  oi  error;  seooodty, 
thiit  the  S2  &  23  Vict.  c.  17,  t.  I,  does  not  apply, 
inasmuch  as  this  is  not  an  indictment  for  perjury,  but 
for  giring  "  false  eridence  "  nnder  sect.  57,  the  offence 
of  perjury  not  being  one  that  can  be  committed  in 
evidence  before  such  a  tribunal  as  a  court-martial : 

Archbold's  Practice,  p.  80  ; 

Foster's  Crown  Law,  230 ; 

Roohwoocts  case,  13  Stats  Trials  i 

n.  T.  Fearnley,  1  T.  B.  316; 

R.  T.  J/arsA,  6  A.  &  E.  236  ; 

Johtulone  r.  Sutlon,  1  T.  R.  548 ; 

R.  T.  foiteri  1  Rum.  &  Ry.  460 ; 

Spieer  t.  Rtiid,  Uobart,  62  ; 

R.  T.  Chapmao,  1  Den.  ; 

22Geo.2,  c.  33,  8.17; 

17  &  18  Viet.  c.  104,  8.520; 

7  &  8  Vict.  0.  2,  ss.  2, 3  ; 

12  &  13  Viet.  c.  106,  B.  250. 
M.  Chamber;  Q.  C.  and  We$l,  in  support  of  the 
rule,  argued  that  the  indictment  was  wholly  Toid,  as 
being  fonnd  by  a  grand  jury,  who  had  no  authority  to 
deal  with  it;  and  that  the  delt.  could  come  at  any  time 
to  quash  it,  inaamncb  as  it  would  be  idle  to  go  on  with 
proceedings  which  must  in  the  end  prove  abortive, 
and  also  that  the  charge  was  in  fact  one  of  perjury : 

Hawk.  P.  C.  b.  2,  c  25; 

Com.  Dig.  "  Indictment,"  H. ; 

Bac.  Ab.,  "Indictment;"  K.; 

R.  T.  WiUianu,  1  Burr.  885. 
Balbmlxne,  Serjt.  nndertook  to  supply  the  deft,  with 
a  copy  of  all  the  intended  evidence  upon  the  trial. 

CucKBVlui,  C.  J. — If  we  quash  this  indictment  it 
can  only  be  upon  the  ground  that  we  are  clearly  of 
opinion  that  it  is  bad,  which  we  are  not;  but  if  we 
refuse  to  do  so,  and  leave  the  deft,  to  his  writ  of  error, 
then  the  question  will  be  again  fairly  open  to  discus- 
sion. I  think  that  it  is  open  to  considerable  doubt 
whether  this  indictment  is  within  the  statute  of  the  22 
&  23  Viot.  0.  17.  Then  that  being  so,  the  question  is, 
jrhelher  we  are  now  to  put  an  end  to  the  indictment, 
and  so  prevent  all  further  discussion  npon  it  ?  Now, 
as  this  application  is  made  to  our  discretion,  we  must 
see  lh»t  we  do  not  prejudice  the  parties.  1  think  we 
ought  to  say,  with  reference  to  the  preliminary  objec- 
tion, that  it  ought  not  to  prevail.  As  regards  that  objec- 
tion, that  the  motion  to  quash  cannot  bo  mode  after  plea, 
pleaded,  I  think  if  it  is  made  to  appear  clearly  that  there 
was  no  jurisdiction,  we  have  power  to  quash  the 
indictment  at  any  stage;  but  when  we  come  to  con- 
sider whetlier  the  offence  charged  is  within  the  statute, 
it  turns  npon  whether  this  is  an  indictmeat  forpeijnry 
or  not.  If  the  deft.  h.id  been  indicted  for  perjury  in 
tlie  ordinary  way,  I  think  it  doubtful  if  such  an  indict- 
ment oonid  have  been  sustained.  Formerly  there  was 
an  undoubted  right  in  the  prosecutor  to  go  befor*  the 
grand  jury  in  the  6rst  instance,  hut  that  right  is 
taken  away  in  certain  cases,  and  we  must  see  if  it  is 
taken  away  in  the  present  one.  I  think  that  is  a 
matter  of  much  doubt,  and  it  would  not  b«  right  in 


ns  therefore  to  do  anything  whereby  the  question  may 
be  prevented  from  being  considered  by  a  court  of  errar. 
Blackbckx  and  Mkixob,   JJ.   delivered  similar 
opinions.  _^         Rul*  ditchargad. 

Moaiay,  FA.  1. 

Ex partetun  Guabdiass  of  the  Briooesd  axd 
CowBRiDQB  Union. 

Poor  laa — ContribuiuM  from  parttk  to  tie  enuM — 
Refutal  of  overtear  to  /wy — DUaretum  oyjiuUct*. 

Although  thit  eourt  will  not  wier/ere  toilh  the  juilioet 
in  tie  extrate  of  their  ditcrtfion;  get  tehert 
theg  ham  exereited  that  diieretion  bf  deeUnrnf 
to  execute  a  protition  in  a»  Act  of  Parliameni, 
upon  ground*  maiU/eetlf  tmiound,  iMe  eourt  «>(( 
ittttr/ere. 

An  order  of  a  hoard  qfguardiani  vat  vutde  ttpon  as 
overtterfar  contribution,  tohick  he  routed  to  eomflf 
icith,  atii  upon  an  application  to  juetieet  ftr  a 
warrant  o/ditlrest,  tkey  rtfuud  to  grant  it : 

BeU,  that  &i»  court  teould  review  and  control  tUr 
diecntion. 

This  was  a  rule  calling  npon  John  8.  Botcler  aad 
John  S.  Gibbon,  Esqrs.,  Justices  of  GUunorgansbire, 
and  Kobert  Charles  M.  Carne,  overseer  of  the  poor  of 
the  parub  of  Mash  in  the  Bridgend  and  Cowbridga 
Union,  to  show  cause  why  the  said  Justices  sbonld  not 
issue  their  warrant  to  levy  by  distress  and  aale  of  tbe 
goods  and  chattels  of  the  said  R.  C.  N.  Cam*  tba 
several  sums  of  HL  lis.  and  SL  10s.  lldL  the 
amount  ordered  by  tbe  guardiana  of  the  poor  of  the 
said  union  to  be  paid  by  the  said  R.  C.  N.  Came  from 
the  poor-rates  of  the  aaid  parish  towards  the  relief  of 
the  poor  thereof,  and  to  tlie  contribution  of  the  said 
parish  to  the  common  fund  of  tbe  said  union. 

It  appeared -that  the  parish  of  Nash  had  been  aa 
extra-parochial  place,  and  had  been  constituted  a 
parish  under  the  provisions  of  20  Vict  c  19,  s.  1,  and 
had  by  an  order  of  the  Poor  Law  Board  been  annexed 
to  the  adjoining  Bridgend  and  Cambridge  Union,  asd 
Mr.  Carae,  who  was  the  sole  proprietor  rf  the  land  ia 
such  parish,  and  the  overseer  thereof,  had  been  otdtred 
to  pay  the  before-mentioned  amounts,  which  he  had 
declined  to  do,  whereupon  application  was  made  midcr 
sect.  1  of  2  &  3  Vict.  e.  84,  to  the  before-named 
Justices  for  their  warrant  of  distress,  and  upon  tfaa 
hearing  it  was  urged,  on  the  part  of  the  overseer,  that 
at  there  were  no  paupers  it  was  nureasonable  to  oak* 
the  demand ;  and  that  the  ordering  of  the  wanant 
being  in  the  discretion  of  the  Justices,  they  sboulJ, 
under  the  circumstances,  refuse  to  grant  it.  Tba 
Justices  thereupon  considered  their  detemuoalioii,  and, 
by  their  chairman,  said,  "  We  have  given  the  mattsr 
our  best  consideration,  and  think  yoa  have  ahown 
sufficient  canse  to  justify  us  in  refusing  the  warnutt,** 
and  it  was  refused  accordingly. 

By  sect.  1  of  the  2  &  3  Vict,  c  84,  it  ia  enacted 
that  in  every  caso  in  which  any  contribntioo  by 
overseers  of  moneys  required  by  the  board  M 
guardians  shsll  be  in  arrear,  it  shall  be  lawful 
for  any  two  Justices  acting  within  tbe  diatiirt 
wherein  such  parish  shall  be  situate,  on  applieatioo,  to 
summon  the  said  overseer  to  show  cause  why  sadi 
conlrihution  has  not  been  paid;  and  after  hearing  tba 
complaint  "  if  the  Justices  at  such  sessiens  shall  thiak 
fit,"  by  warrant  under  their  hands  and  seak,  to  causa 
the  amount  of  the  contribution  so  in  srresr,  togetiiar 
with  the  costs  to  be  levied  and  recovered  from  the  aaid 
overseer, 

Giffard  now  showed  cause  and  contended  tint,  a* 
the  statute  3  &  3  Vict,  c  64,  a,  I,  gave  the  Justices 
a  discretion,  and  as  they  had  exercised  it  by  refasiog 
the  warrant,  this  court  will  not  interfere: 
Reg  T,  UiU;  2  B.  &  Aid.  578, 

Liuh,  q.C.  (.Poland  with  him)  argotd  that,  d> 
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Lbongb  in  gemral  tbt  court  will  not  ioterfere  wilb  tb« 

discretion  uf  ja8tices,^et  if  thej  do  not  exercise  that 

diacTftion  according  to  law,  bnt  wilfull;  refuse  to  carrjr 

out     the   proTiaioDS    of  tba  Legialature,  and  act  ob- 

Tionsljr  from  miicakea  or  unsound  motires,  tb«  court 

will  interfere ;  that  in  the  pnsent  case  there  could  be 

DO   auffitaent  raaaon  for  withholding  tba  warrant,  tba 

real   reason  being  nndoubtedlf  their    feeling  that    it 

was   unfaiir  to  call  upon  the  pariah    of  Nash,  which 

had  no  paupers,  to  contribute  to  the  union  expenses : 

NtwboU  T.  CuUmaH,  6  Kx.  189 ;  20  L.  J.  U9, 

M.C.; 

•  Jlrg.  T.  Slaplet  lim,  82  L.  J.  181,  M.  C;  8  L.  T. 

Bep.  N.  S.  464. 
CocKBURX,   C.  J. — I  certainlj   do  not  desire  to 
trench  upon  the  ordinarj  rule  that  where  the  justices 
li.iTe  a  discretion  this  court  will  not  interfere  ;  bat  here 
it  is  plain  ther  hare  not  really  exercised  it.     Now  this 
extra-parochial  plnce  baring  become  a  parish,  and  been 
annexed  to  the  neighbonring  union,  it  became  liable  to 
the  expenses  o(  that  union,  and  the  justices  ought  to 
bare  issued  their  warrant ;  bnt  thej  declined  to  do  so, 
and  it  is  quite  clear  that  they  to  decided  because  they 
thought  the  introduction  of  tbia  parish  into  the  union 
was  unjust.    It  is  quite  clear  that  they  bad  no  right 
to  enter  into  that  question.    They  hare  acted  upon 
the  principle  that  as  the  law  was  unjust  they  would 
not  execute  it.    That  is  a  principle  we  cannot  recog- 
nise.    There  being  all  the  grounds  upon  which  they 
ought  to  hare  issued  their  warrant,  they  seem  to  hare 
declined  because  tbey  thought  the  Act  of  I'arlianietit 
a  bad  one.    The  rule,  therefore,  must  be  made  abso- 
Inte ;    and  although   it  is  unusual  to  gire  costs  as 
against  justices,  in  this  case  I  think  the  rule  should  b« 
absulttle,  with  costs. 

Blacksuux  and  Meliar,  JJ.  concurred. 

RiJt  ab$olut«  wUh  coili. 


BeO.  V.  UABRUtOTOit. 

JDus'artlj/— Second  appUcatioufor  an  orJtr  o/ier 
ditmiuid  of  lh»  Jirtt. 
ll'iere  a»  implication  for  an  order  of  nJ/iUttlioa,  w 
dumiited  not  upon  its  merits,  tht  tooman  it  not 
barred  from  making  another  apptieation. 
A  dumiuai  upon  the  ground  of  there  being  no  suffi- 
cient corroboraliee  evidence  is  not  a  ditmissal  upon 
the  merits. 

This  was  a  rule  calling  upon  two  justices  of  Somer- 
setsliiis  and  one  Sarab  Burton  to  show  cause  why  a 
crrliorari  should  not  issue  to  remore  into  this  court 
an  order  of  aifiliation,  whereby  Ihe  said  deft,  was 
adjudged  to  be  the  putatire  father  of  a  bastard  child. 
It  appeared  that  one  Sarah  Burton  baring  beea 
dclivend  of  a  bastard  child,  she  applied  to  justices  for 
an  order  of  affillatiuu  upon  the  deft.,  and  upon  the 
hearing  the  not  being  prepared  with  corroboratirs  eri- 
dence  tlis  application  was  dismissed.  Subsequently 
(witliin  tlis  tweire  months)  she  made  another  appli- 
ciiion  for  a  summons,  which  came  on  to  be  beard 
bcfure  other  justices,  but  in  ths  same  petty  sessional 
dirision,  and  upon  the  bearing  an  order  of  affiliation 
was  made. 

The  present  rule  was  obtained  upon  tli«  ground 
that  the  dismissal  of  the  Brst  application  was  a  biir  to 
any  subsequent  application. 

Hall  showed  cause,  and  contended  that  a  prior  appli- 
cation was  no  bar  to  a  second  application,  if  made 
wiibin  twelrs  months  after  the  birth  of  the  child,  as 
was  the  case  hers.    Us  referred  to 

Stg.  T.   The  Justices    of  Buckinghamshire,  18 

L.J.  U3,M.C.; 
Beg.  T.  Brisbg,  18  L.  J.  157,  M.  C. ; 
%.  T.  JtfoeAeR,    14  Q.  B.  74  ;    18  L.  J.  213, 
M.C.i 


JCxpaile  Westerman,  16  L.  T.  Rep.  420; 

Seg.  r.  I'ickford,  30  L.  J.  133,  M.  C. ;  4  L.  T. 
Bep.  N.S.  210; 

Seg.  T.  irgott,  32  L.  J.  138,  M.  C. ;  7  L.  T. 
Bep.  N.  S.  785  ; 

Reg.  T.  Thomas,  8  L.  T.  Bep.  N.  S.  460. 
a.  T.  Cole,  contra,  argued  that  the  ease  was  distio- 
gnishabte  from  Jteg.  T.  Machen,  and  that  if  not,  the 
cunrt  should  orcrrule  that  decision;  that  a  decision 
upon  the  merits  should  be  a  bar  to  fori  her  applications, 
er  the  deft,  may  be  continually  harassed  by  fresh 
applications.  He  referred  to  the  rarious  cases  already 
cited. 

CocEBURH,  C.  J. — I  am  of  opinion  that  this  mis 
should  be  discharged.  In  the  6rat  place  I  agree  with 
the  former  decision  in  Reg.  i.  Machen,  that  where  an 
application  of  tbia  nature  is  dismissed  upon  the  ground 
that  there  has  been  no  sufficient  corroboratire  eridencc, 
it  is  not  a  dismUsal  upon  tlio  merits,  and  therefore  a 
fresh  application,  if  made  within  the  statutable  time, 
may  be  made.  But  it  is  not  necessary  to  rest  our  deci- 
sion upon  that  ground.  If  there  bas  been  a  hearing 
upon  tlis  merits,  and  a  dismissal  up»n  the  merits,  and 
if  that  be  brought  to  the  notice  of  the  justices  upon  a 
second  application,  and  ihcro  is  no  other  cridenee  pro- 
duced,  I  think  that  onglit  to  be  a  sufficient  answrr, 
and  if  in  this  case  it  had  been  brought  to  the  atleiition 
of  the  justices  that  the  ease  had  kelure  been  dismissed 
upon  the  merits,  and  that  there  was  no  other  eridence 
iu  support  of  the  application  than  was  brfore  submitted 
to  them,  I  should  bare  been  dirp-eed  to  gire  eSccl  to 
the  present  application.  But  that  was  not  so  in  ths 
present  case. 

Blackburn,  J. — I  am  of  the  same  opinion.— In 
Reg.  T.  Uachen  it  was  decided  that  a  mandamus 
should  go  to  the  justices  to  hear  the  case  on  a  second 
application,  without  regard  to  the  former  decision  bring 
upon  the  merits.  The  Court  there  said  that  the 
analogy  was  to  a  nonsnit.  I  by  no  means  say  that 
if  it  appeared  that  the  former  decision  were  really 
upon  the  merits,  I  should  not  hold  that  it  was  final ; 
but  as  it  a]ipears  that  the  first  application  was  dis- 
missed  for  want  of  sufficient  corroboratirs  eridence, 
we  cannot,  without  orerruling  Keg.  r.  Machen,  bold 
that  they  had  not  jurisdiction  to  adjudicate  upon  the 
second  application.  The  case  of  R-g.  v.  Thomas  has 
no  a|>plication. 

Ukllob,  J. — Wo  are  certainly  not  justified  In  orer- 
tuliug  Reg.  r.  Machen,  and  we  must  bold  ourselros  to 
be  bound  by  it,  and  in  this  particular  cnie  there  is  not 
the  slightest  reason  why  we  sliuuld  not  follow  it ;  for 
although  In  one  sense  the  former  application  was  dis- 
misBcd  upon  the  merits— that  is,  not  upon  any  merely 
technical  grounds — they  were  not  merits  in  the  sense 
in  which  we  understand  them  in  relation  to  this  ques- 
tion. Rule  discharged  with  costs. 


C0T7KT  OF  COMMON  BMNOU. 

Ueported  by  W.  Matd  anil  Loiiav  Sarru,  Eaqra., 
Itarrlstcrs-at-Law, 

Tuesday,  Jan.  19. 

Gbkli,  v.  Levt. 

Chan^trlg — Agreement  made  in  France— A  ttorneg 

andclienL 
An  agreement  entered  into  in  France,  but  intended  to 
be  carried  out  in  England,  of  such  a  nature  that,  ij 
enltred  ixlo  in  England,   it  voultt  have  been  void 
•  for  champerig,  cannot  be  enforced  in  England. 
The  pits.,  who  v»re   merchants  residing  in  Paris, 
agreed  in  Paris  viith  Ihe  deJ'L,  a  solicitor  residing 
and  practising  in  London,  that  the  latter  should 
take  proceedings  in  Ihtir  names  to  recover  a  debt  due 
to  them  from  one  If.     The  proceedings  were  alt  to 
be  taken  at  Ihe  risk  and  exvenie  of  ^'dtft^v^^ 
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woj  to  have  iio  daim  for  Atm  agaiiM  the  plu. 
The  pit.  toai  to  keep,  for  expaue*  and  hennrarium, 
one-half  of  the  nun  viitclt  he  might  recover  from 
W.  The  dtfl.  lued  IK.  in  an  English  court  of 
bu,  and  he  paid  to  him  A002.  for  tie  debt  and 
nol.forcosli.  The  deft,  paid  3001.  to  thepltt. 
and  retained  the  remainder,  whereupon  the  pits, 
brought  an  action  againtt  him  for  the  balance  qf 
the  500/.: 
Beld,  that  the  agreement  toat  void,  and  that  the  deft. 
v>ae  remitted  to  hie  ordinary  righli  of  an  attomeg 
upon  a  valid  retainer;  that  he  vat  entitled  to 
retain  the  I'Ol.  paid  to  him  for  cottt  bg  W.,and 
alto  a  farther  tun  of  40/.,  fbtmd  upon  taxation  to 
be  due  to  him  from  the  ptte.  for  additional  eoite  at 
between  attomeg  and  cBent,  and  that  the  pUs.  aert 
coneeqaentfy  entitled  to  a  verdict  for  160/. 
The  declaration  was  for  money  payable  by  tb«  deft, 
to  the  pit.,  for  money  received  by  the  deft,  to  the  plt.'a 
a<o,  interest,  and  on  acconnta  atatrd. 

The  fourth  plea  was  as  follows : — As  to  so  mocta  of 
the  declaration  aa  is  for  money  receired  by  the  deft, 
for  the  ose  of  the  pits,  and  for  money  found  to  be  doe 
<rom  the  deft,  to  the  pits,  on  accoants  stated  between 
them,  the  deft,  says  that  befot«  the  accruing  of  the 
causes  of  the  action  in  the  declaration  mentioned  a 
certain  person,  lo  wit,  one  K.  Wilhelm),  was  indebted 
to  the  pits,  then  residing  in  and  domiciled  and  o«r- 
rying  on  boainess  in  Paris,  in  the  empire  of  France, 
beyond  the  seas,  in  a  large  sam  of  money,  for  goods 
sold  and  delivered  by  the  pits,  to  the  said  K.  Wilhelms 
and  for  money  paid  by  the  pits,  for  the  said  K. 
Wilhelms  at  bis  request,  and  the  said  K.  Wilhelms 
being  rendent  in  England,  the  pits,  had  great  diffi- 
salty  in  recovering,  and  were  unable  to  recover,  tlieir 
said  debt,  and  thereupon  in  parts  beyond  the  seaa,  to 
wit,  in  Paris,  in  the  empire  of  France,  it  was  agned 
between  the  pits,  sod  the  deft,  being  an  attorney  of 
Her  Uajesly'a  Superior  Courts  at  Westminster, 
that  the  deft,  sbonld  at  his  own  expense  use 
his  best  endeavours  to  reoorer  the  said  debt  in 
England  for  the  pits.,  and  if  neoessary  shonid  bring 
an  action  in  England  against  the  said  K.  Wilhelms,  at 
liis  own  expense,  in  order  to  recover  such  debt,  and 
that  the  deft,  in  consideration  thereof  should  retain  a 
certain  portion,  to  wit,  one-half  of  the  amount  of  the 
said  debt  which  he  might  recover  for  the  pits,  from 
the  said  K.  Wilhelms  as  aforesaid,  an  the  deft,  says  that 
the  agreement  was  entered  into  according  to  the  laws 
of  the  said  empire  of  France,  and  was  according  to  the 
said  laws  binding  and  valid  belween  the  said  parties, 
and  the  deft,  says  that  he  accordingly  did  bring  an 
action  in  England  in-  the  name  of  the  pits,  agunst  the 
said  E.  Wilhelms,  and  did  receive  from  him  a  large 
amount  of  the  said  debt,  and  the  deft,  thereupon  and 
before  this  suit  paid  to  the  pits,  one  poriion  of  the 
amount  recovered,  and  did  everything  and  all  things 
h'ippened  to  entitle  him  to  retain,  and  he  did  retain, 
the  other  portion  thereof,  being  the  proper  portion  to 
retain  according  to  the  snid  agreement.  And  the  deft, 
snys  that  the  money  received  by  him  to  the  use  of  the 
*  pits,  is  the  portion  of  money  recovered  which  was  re- 
tained by  the  said  deft,  as  aforesaid.  And  the 
deft,  says  that  the  amounts  alleged  to  be  stated  were 
stated  of  and  concerning  such  money  had  and  received 
as  aforessid. 

The  firth  plea  raised  in  substance  the  same  defence. 
The  agreement  referred  to  in  the  fourth  and  6fth 
pleas  was  proved  at  the  trial  before  Bramwell,  B.,  at 
the  last  summer  sssixes  at  Croydon,  lo  hare  been 
entered  into  in  Paris,  and  to  have  been  drawn  up  in 
French.  The  following  transUlion  of  it  was  used  st 
the  trial : — 

"The  undersigned  Jules  Orell  and  Co.,  merchants 
reaiding  in  Paris,  Boulevard  Sebaatopol,  Na.  48,  on  the 
iiue  part,  and  Edward  Levy,  aoUoitor,  39,  Henrietta* 


street,  Covent-garden,  in  London,  on  tbs  otlMr  psit, 
have  agreed  what  follows: 

"  We  Grell  and  Co.  give  authority  to  Mr.  E.  Lsvt, 
for  us  and  in  our  name,  to  pnrane  by  all  ths  forms  ef 
law  the  recovery  of  the  sum  of  twenty  thousand  six 
hundred  and  forty  francs  five  oentimea,  which  ia  d«e  ts 
us  from  M.  Samson  and  Co.,  consequently  to  make  sQ 
the  necessary  proceedings  to  ohtain  the  recovery  of  the 
said  sum,  to  receive  the  amonnt,  to  give  a  receipt,  ta 
restore  every  title  and  deed,  to  obtain  an  aeknewlrdg- 
ment  for  them,  to  treat,  transact,  and  generally  do  in 
our  interest  all  that  he  may  believe  nscfnl  and  proper, 
promising  to  acknowledge  and  ratify  when  called  upon. 
We  resign  the  power  of  making  personally  aay 
arrangement  with  the  said  Mr.  Samson  and  Co.  witb"st 
the  participation  and  consent  of  Mr.  Levy,  and  ia  caae 
we  should  make  any,  contrary  to  our  present  engage- 
ment, we  oblige  ourselves  to  pay  him  in  title  of  ia- 
demnily  the  sum  of  ten  thousand  francs. 

"  We  allot  to  Mr.  Levy,  in  title  of  expense  mi 
honorarium,  the  half  of  the  snm  he  may  lecorer,  but 
it  is  well  understood  that  he  will  have  no  expenses  u 
demand  fiom  us,  and  that  whatever  he  may  adeancr, 
whether  on  his  own  account  or  that  of  any  adTetsary, 
will  be  his  own  aflUir. 

"  I,  Edward  I.evy,  declare  that  I  accept  these  pre- 
sent agreements  and  submit  to  them." 

It  was  also  proved  that  the  deft,  did  bring  an  actWm 
against  Wilhelms  as  a  partner  in  the  firm  of  Sam-er. 
and  Co.  on  behalf  of  the  pits,  and  that  Wilhelms  m 
the  eve  of  trial  paid  him  500/.  for  the  debt  and 
170/.  for  costs. 

The  deft,  handed  over  300/.  to  the  pits.,  who  !>'>' 
sued  him  for  the  balance  of  ths  500/.  The  jury  ha<inc 
found  that  the  above  agreement  had  been  entered  ion 
by  the  pits,  and  the  deft.,  a  verdict  was  entered  for  t'  < 
deft,  on  the  fourth  and  fifth  pleas,  the  pita.  haringI«jTi 
to  move  to  enter  it  for  them  no*  oMante  cenaA>«. 
on  the  ground  that  ths  agreement  was  illegal  sihI 
void.  A  rule  having  been  obtained  for  that  puipose. 
Bawhint,  Q.  C,  Ballantine,  Serjt  and  PrenSif 
showed  canse. — It  was  admitted  that  the  agrecsni. 
if  entered  into  in  England,  would  be  void  in  Uw  ■ 
amounting  to  diamperty  (/fa  Maetert,  4  DowLt ;  tet 
it  was  entered  into  in  Franco,  where  snch  agreeaxs-i 
were  not  contrary  to  law,  and  it  did  not  appear  fi:^ 
the  words  of  the  agreement  that  it  was  neceaaarily  t«b> 
carried  out  in  England.  The  money  paid  by  Wili«eias 
to  the  deft,  was  not  paid  to  him  for  the  pita.'  nse,  M 
partly  for  his  own  use  and  partly  for  the  pita.  Il  tw 
agreement  is  illegal  the  pits,  cannot  recover  anytaiaf 
from  the  deft,  under  it.  [Williams,  J. — The  pita,  nuti 
onta  Drimii/actecase  by  provingtbe  relationship  betsm 
the  deft,  and  themselves  to  have  been  that  of  salk^t 
and  client.  It  is  the  deft,  who  is  obliged  to  set  np  Ik 
agreement  as  an  answer  to  the  pUs.'  case.]  The  jf.'7 
have  fonnd  that  the  reliitionsbip  between  the  pertin 
was  not  in  fact  that  of  solicitor  and  client,  bat  t!»i 
there  wss  a  special  agreement  between  Ibem.  T>» 
law  respecting  illegal  contracts  and  contracts  (Otn*^ 
into  abroad  is  laid  down  in 

AlexoMder  T.  Owen,  1  T.  R.  S25 ; 

Bramlg  v.  The  South- Eattern  Raiiumf,  IS  C  t 
N.  S.  63;  6  L.  T.  Rep.  N.  S.  458 ; 

Tenant  v.  EUuM,  1  B.  &  P.  3 ; 

PalgaH  v.  Leckie,  6  i\.  &  S.  290  ; 

Broom's  I<egal  Maxims,  645;  | 

Earl  V.  Uopwood,  9  0.  B.,  N.  S.,  966 ;  3  L  T. 
Rep.  N.  S.  673; 

Loterg  r.  Bourdieu,  2  Dongi,  468 ; 

Mereaeatlier  y.  Xixan,  2  Smith  L.  C.  4Si  fi 
note; 

Lubbock  V.  TotU,  7  East,  449 ; 

Story's  Conflict  of  Law*,  s.  282 ; 

Santot  V.  lUidgf,  6  0.  B.,  M.  S.,  843  ;  9  Lt 
nep.N.  S.  15S. 
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DoDS  V.  EvAHg— Uat  v.  VlSSOK. 


[Ex. 


M.  Chambtn,  Q.C.  (C  Pollock  and  Lueiiu  Kellg 
irith  him)  appeared  to  sopport  tli«  rale,  but  wu 
•toppad  \tj  the  Court. 

£ble,  CJ. — Tbia  rule  moat  be  ma-le  absolute  to 
enter  a  rardict  for  the  pita,  for  160/.  Tlie  agreement 
waa  made  in  France  to  be  performed  in  EngUnd  bj  an 
officer  of  an  Engliah  court  of  law.  It  maj  be  admitted 
that  entering  into  such  an  agreement  waa  not  an  indict- 
able off.-nce  according  to  the  laws  of  France,  but  bjr  the 
laws  of  England  sach  an  agreement  ia  illegal  and  void. 
The  defL  is  employed  bj  the  plls.  to  recover  a  debt 
for  them.  When  the  pits,  apply  to  tax  his  bill  the 
deft,  sets  np  a  special  agreement  which  the  pits,  are 
justiKed  in  saying  waa  illegal.  The  master,  therefore, 
tokes  no  notice  of  the  agreement,  but  he  gives  the  deft, 
what  he  is  entitled  to  as  an  attorney  against  his  clients. 
The  deft,  is  remitted  to  his  rights  as  an  attorney,  as 
upon  a  valid  ordinary  retainer.  Then,  in  addition  to 
the  170/.  for  costs  which  he  received  from  Wilhelm!<, 
be  is  found  to  be  entitled  to  40/.  for  additional  costs 
from  his  clients.  Deducting  this  from  the  200/.  which 
be  has  retained  in  his  own  hands  out  of  the  500/.  paid 
to  him  by  Wilhclms  on  acconnt  of  his  debt,  there 
remains  a  turn  of  160/.  to  which  the  plis.  are 
entitled. 

Wtr.UAiia,  J. — According  to  the  laws  of  this  country 
an  attorney  is  an  officer  of  the  court,  and  both  he  and 
the  suitor  are  subject  to  certain  rules  and  entitled  to 
certain  rights.  Tlie  client  has  a  right  to  call  for  the 
payment  over  to  him  of  money  paid  to  hia  attorney  by 
the  opposite  party,  aohject  to  the  attomey'a  right  to 
Ilia  eoeta.  We  cannot  allow  these  arrangements  of  the 
court  to  be  controlled  by  such  an  agreement  as  the 
present,  even  though  it  be  said  to  be  not  illegal  in 
the  place  where  it  was  made,  that  is,  in  France. 

WiLLBs  and  Kgatixo,  JJ.  conctured. 

Attorney  fur  the  pita.,  Spier. 

Attorney  for  the  deft.,  B.  L.  Levi/. 

Frulag,  Jan.  32. 

I>oi»   V.   EraKS. 

Fraclice  —Taxation — Cotl$  o/uUnattt  eaUtd  to  prove 

damage,  jury  finding  no  dantajt. 

The  drfl.  having  allowed  judgmeni  to  goby  drfaalt  in 

an  action  on  covtnant,  in  which  three  breaches  were 

alleged,  the  iheriJlTt  jury,  upon  a  writ  of  inquiry, 

gave  damage*  on  the  fint  breach,  but  none  on  the 

other  tuo.     The  matter,  in  taxing  the  coitt,  allawed 

the  ex/ieiuee  of  two  witneuet  who  were  cilled  to 

prote  damage  on  the  second  and  third  breaches, 

vhich  allowance  was  objected  to  on  the  ground  that 

the    witneues  were  not  material  ami  necessary, 

beca-ise  without  them  the  pit.  would  haee  recovered 

precisely  the  same  amount : 

SelJ,  that  whether  the  witnesses  were  ma/ervil  Or  not 

did  not  depend  upon  the  verdict;  it  tens  a  matter 

for  the  consideration  of  the  master,  and  he  having 

decided  that  the  expenses  should  be  allowed,  the  Court 

would  not  disturb  his  decision. 

This  was  a  rule  to  review  the  master's  laxa'ion. 

The  declaration,  which  was  on  a  mining  lease,  contained 

three  broaches :   1 ,  for  nonpayment  of  five  half-yearly 

instalments  of  a  sleeping  rent  amounting  to  50/.;  2,  for 

not  working  the  mine ;  3,  for  not  keeping  the  mine  in 

repiir.   The  deft  suffered  judgment  by  default.    Upon 

a  writ  of  inquiry  before  the  under-sheriff  of  Middlesex, 

the  jury  funnd  a  verdict  for  SO/,  damages  upon  the 

first  breach,  and  expressly  found  that  no  damages  had 

been  sustained  in  respect  of  the  second  and  third,  and 

the  finding  waa  so  indorsed  oo  the  inqainition.     Upon 

taxing  the  pU.'s  costs  the  master  allowed  the  expenses 

of  two  witnesses  who  (as  sworn  to  oo  the  part  of  the 

deft.)  were  called  to  speak,  and  spoke  exclusively  to  the 

■apposed  damages  arising  under  the  second  and  third 

lir*««b«s,    Th«  affidavit  of  increase  produced  before  the 


maater  did  not  state  that  the  witneasea  were  material 
or  necessary. 

Granville  Somerut  showed  cinse  and  contended 
that,  as  the  deft,  had  snffrrcd  judgment  by  default  to 
the  whole  declaration,  the  court  ought  to  consi>ier  the 
case  as  if  nominal  damages  had  been  given  on  the 
second  and  third  breaches,  and  that  the  issue  was  in- 
divisible,  and  cited 

Anderson  v.  Chapman,  S  M.  &  W.  4S3. 

Murray,  contra,  argued  that  the  witnesses  were  not 
material  and  necessary,  because  without  them  the  pit. 
would  have  received  the  same  amount  he  did  recover : 
(Griy  on  Costs,  pp.  4 1-42 ;  and  Dellissers  v.  Towns, 
there  cited.)  [Erlk,  C.J. — The  case  comes  to  this : 
declaration  on  a  covenant  for  non-repairs — ^judgment  by 
default — verdict  by  sheriff's  jury  of  a  farthing  damages: 
ought  the  pit.'s  witnesses  to  be  disallowed  merely 
because  the  jury  did  not  believe  lhem?J  They  ought. 
The  pit.  went  before  the  jury  to  prove  substantial 
damsgea,  and  failed.  He  could  have  recovered  nominal 
damages  without  giving  any  evidence.  In  Reynolds  v. 
Harris,  3  C.  B.,  N.  S ,  267  the  costs  were  disallowed, 
althongh  there  was  no  divisible  issue.  Hera  the  point 
is  that  the  witnesses  ought  to  be  taken  to  be  unneces- 
sary, they  not  having  succeeded  in  proving  an}thing. 

EuLB,  CJ. — I  am  of  opinion  that  this  rule  shuuli 
be  discharged.  Tho  qnestiou  whether  these  witnesses 
were  material  and  necesiary  did  not  dppend  U|>on  the 
verdict  In  the  result,  no  d»ubt  tliry  were  useless. 
Nominal  damages  ought  to  have  been  given  on  the 
second  and  third  breaches,  and  we  must  consider  the 
case  as  if  they  had  been.  That  bring  so,  it  was  for 
the  master  to  consider  whether  the  wiinessea  were 
material  and  necessary.  He  did  consider  this  point. 
If  the  cirenmstance  that  the  witnesses  did  not  succeed 
in  proving  anything  were  conclusive  that  they  were 
noneoesaary,  the  ease  wonid  be  different.  Bat  that  ia 
not  so.  The  rule  therefore  mnst  be  discharged  without 
cost',  as  some  encouragement  was  given  to  the  appli- 
cation when  it  waa  moved. 

Wii.uAUS,  WiLLBS  and  Kbatixo,  JJ.  concurred. 
Rule  discharged  without  costs. 


00T7BT  OF  EXCHEaXTEK. 

Reported  by  F.  Baiut  and  II.  Luoii,  Ksqra.,  Barristers- 
at-Law. 

Thursday,  Jan.  21. 
Dat  (Administritor,  &c.)  n.  ViNSOs. 

C.  L.  P.  A.  1853,  sect.  \\T— Notice  to  admit-^ 
Refusal — Certificate  of  judge  granted  four  months 
after  trial — Document  not  proved —Costs  ofpronf. 

Pit.,  after  notice  under  sect.  1 17  o/  Me  C.  L.  P.  A. 
1852,  rtfused  to  admit  a  receipt  purporting 
to  have  been  given  by  his  deceased  intestate  to 
deft,  fir  100/.  cash  and  a  promitsory  note  for 
Ml.  The  jury  at  the  trial  found  that  </i«  receipt  was 
valid  as  to  the  1 00/.,  but  were  not  satisfied  as  to 
the  giving  of  the  promissory  note,  and  therefore 
fuund  a  verdict  for  deft,  as  to  100/.  and  fur  pit.  as 
to  50/.  iVo  cerlificnte  under  sect.  117  fww  applied 
for  or  given  at  the  time,  but /our  months  afterioards, 
and  after  taxation  of  costs,  the  Icimed  judge  who 
tried  the  cause  certifird,  on  an  ex  parte  application 
of  the  pit.,  that  "  the  reftual  to  admit  was 
reasonable:" 

Thi  Court  of  Et.  refused  a  rule  to  set  aside  suck 
eirtifirjile,  inasm'uh  as  a  party  is  only  entitled  to 
costs  if  the  doc'iment  be  proved;  and  here  Me 
vtnlict  ofthej'iry  established  that  the  document  was 
not  proved. 
This  was  so  action  by  pit.,  as  administrator  of  one 

Sarah    Fro^t,    deceased,    to  recover  a   sum  of  150/. 

The  deceased  had  been  shopwoman  to  the  defU,  and 

had  from  time  to  time  left  moneys  <itr■b^^l^}4s^t 
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Dat  v.  Vinsoh. 


[Ex. 


intenst  m  h«r  banker,  and  the  earn  bow  gought  to  be 
recorered  was  allef^j  to  be  the  balance  of  sQch 
monejri  dae  to  her  from  deft,  at  her  deeeaae.  The 
deft.'a  answer  to  the  claim  waa,  that  be  had  paid 
loot,  part  of  the  amoant,  to  the  deeeaaed  haraelF, 
shortiy  before  her  death,  and  had  giren  her  a  promis- 
sory note  for  the  balance,  of  501.  payable  to  her  order, 
six  months  after  notice,  and  that  no  such  notice  had 
been  giren  to  hira.  The  pit.  denied  both  the  payment 
of  the  100/.  and  the  giriiig  of  the  promiMory  note. 

In  proof  of  bU  ease,  the  deft,  relied  upon  and  pro- 
daoed  the  following  receipt,  doe  notice  to  admit  which 
was  serred  on  the  pit. 'a  attorney,  under  sect  117  of  the 
C.  L.  P.A.  1852,  bnt  the  sdmissioa  was  refused  to  be 
made. 

<■  Bideford,  3nd  July  1862. 

"  Reeaired  of  Mr.  William  Vinson,  one  bnndred 
pounds,  six  shillings  and  one  penny,  alw)  a  promissory 
note  (to  self  or  order),  payable  aix  months  after 
notice.     Fifty  poonds  being  balance  of  account, 

"  I50t  6».  lA  "Sarah  Frost." 

At  the  trial  before  Erie,  C.J.  and  a  special  jury,  at 
the  last  summer  asaizes  for  Deron,  the  jary  fuand  in 
expreas  terms  that  the  receipt  was  a  valid  one  for  the 
lOOL,  and  that  \O0L  had  been  paid,  bat  they  were 
not  satisfied  with  respect  to  the  giving  of  the  pro- 
missory note,  and  thereupon  they  found  a  verdict  for 
the  deft,  aa  to  1001,  and  for  the  pit.  as  to  502.  Xo 
oertifioate  that  the  pit.  refused  to  admit  the  receipt 
was  reasonable  waa  applied  for  or  given  by  the  learned 
jadge  at  the  triaL  Upon  taxing  costs  the  master 
allowed  the  defu'a  daim  of  the  costs  of  proving  the 
receipt,  on  the  ground  that  bo  such  oertifiette  had 
been  given  at  the  trial  in  conformity  with  the  above- 
mentioned  section.  The  matter  was  discussed  at 
several  adjoumed  meetings  before  the  master,  and 
ultimately  at  a  meeting  before  him  on  the  11th  Dec 
the  pit's  attorney  prodaoed  the  certificate  of  Erie, 
C.J.,  that  pit's  "  refusal  to  admit  the  said  receipt  was 
reasonable,"  which  certificate  waa  obtained  on  the  pre- 
vious day  (loth  Dee.)  on  an  ex  pari*  application  by 
pit  to  the  learned  Chief  Justice.  Upon  this  the 
master  adjourned  the  matter  to  enable  the  deft  to 
apply  to  this  court  to  rescind  such  certificate. 

The  117th  section  of  the  C.  L.  P.  A.  1852,  appli- 
cable to  the  qaestion,  is  as  fallows :  — "  Either  party 
may  call  on  the  other  party  by  notice  to  admit  any 
document,  saving  all  just  exceptions,  and  in  case  of 
refusal  or  neglect  to  admit,  the  coil*  of  proving  the 
doaunent  ahall  be  paid  by  the  ptrty  so  rejecting  or 
refoning,  whatever  the  result  of  th«  cause  may  b<>, 
aniens  »(  Ike  trial  the  judge  shall  certify  that  the  re- 
fusal was  reasonable." 

KiitgJoH,  on  the  I2th  Jan ,  moved  this  court,  on  the 
ptrt  of  the  deft,  fur  a  rule  to  set  aside  the  said  certi- 
ficate, on  the  ground  of  irregularity  in  not  baring  been 
granted  at  llic  trial,  in  conformity  with  the  above  sec- 
tion of  the  Act ;  wliloli  rule  the  court  refused  to  grant,  on 
the  ground  that  application  should  have  been  first  made 
to  tiia  learned  judge  himself,  to  give  him  an  oppor- 
tunity to  amend  his  own  order  if  he  thought  fit  to  do 
so  after  hearing  both  sides :  (see  the  ease  Dag 
(^Admiaiairalor,  (|e.)  v.  I'<>mo/i,  uhIo,  p.  651.)  Appli- 
cation was  accordingly  made  by  summons,  on  deft.'8 
part,  to  Erie,  C.  J.,  for  that  purpose,  when  Uia  Lord- 
ship, nfter  taking  time  to  onsider,  declined  to  set 
aside  his  certificate  of  the  10th  Dec.,  and  notified  his 
decision  in  the  folbwing  fresh  certificate : — 

"  I  certify  that  the  receipt  is  fonnd  by  the  jury  not 
to  have  been  proved  in  the  whole.  The  action  waa  far 
150/.;  the  receipt  waa  for  100/.  money  repaid,  and  for 
50/,,  a  promissory  note.  If  the  receipt  had  been 
proved,  the  verdict  would  have  been  for  the  deft 
The  jury  found  that  the  receipt  was  valid  as  to  100/. ; 
and  as  to  50/.  they  fonnd  for  the  pit  I  think  the 
|u7  were  right  in  finding  so  much  for  the  pit.,  and 


would  have  been  more  right  if  they  had  found  mora 
for  the  pit  The  deft,  is  to  have  costs  of  protaag  tb* 
document;  bat  the  document  was  not  proved.  Tbii 
may  be  oertified  at  any  time.  "  W.  Erlb." 

KiugdoH  now  renewed  his  application  to  tbia  co'irt 
for  a  role  to  set  aside  thg  original  certificate.  Tb* 
jury  found,  in  expreas  terms,  Uiat  the  receipt  wu  a 
valid  receipt  for  lOOL,  and  that  1001.  had  beta  pxid, 
but  that  it  waa  not  a  good  receipt  for  the  promissory 
note  for  50/.,  and  thereupon  there  was  a  verdict  for  deft. 
as  to  the  lOOL,  and  for  pit  as  to  the  50/,  The  prrsrnt 
certificate  of  the  learned  judge  is  unintelligible.  Uia 
Lordship  says  nothing  about  hia  previous  certificate  of 
10th  Deo,,  which  deft  seeks  to  set  aside ;  but  he  now 
certifies  that  the  document,  the  costs  of  proving  wb^:b 
are  sought  to  be  recovered,  was  only  valid  in  part.  But 
the  original  certificate  was  given  tonr  months  after  the 
trial,  whereaa  the  Act  directs  tb<t  it  shall  be  girrn  at 
the  trial.  It  is  therefore  void,  and  deft  is  cntitird  to 
the  costs  as  if  no  certificate  had  been  granted. 
[MAirriic,  B. — The  receipt  was  not  a  genuine  docu- 
ment, hut  false  as  to  the  50/.  prvmiiasoiy  ntite.  It  sb-mld 
be  a  document  altogether  in  your  favour  to  entitle  you  to 
costs.]  Pit  was  required  only  to  admit  that  the  docame.it 
was  signed  by  the  deceased,  and  that  the  jury  bjva 
found.  On  pit.'a  refusal  to  admit  the  signature,  deft, 
was  obliged  to  call  witnesses  to  prove  it  [Maktix,  B. 
— That  is  all  right  enough ;  but  calling  witnesses  to 
prove  a  signaturs  does  not  entitle  the  party  to  the 
costs  of  proving  the  document  which,  as  to  tlie  50/., 
was  a  false  document  I  should  ssy  it  was  itever 
proved  at  all.  Cuahhbli.,  B.— If  pit.  had  admitted 
that  decnment,  the  whole  ease  would  have  been  go>ie.] 
Had  pit  admitted  the  fact  he  was  required  to  admit, 
viz.,  the  ngnature,  he  might  have  tUspntad  anv  of 
the  other  facts.  But  the  matter  is  not  to  be  eonclu^Ijd 
by  this  fresh  certificate  of  the  C.J.  If  the  muter  of 
this  court  baa  made  a  mistake,  this  court  must  reririr 
it,  and  not  the  C.  J.  of  C.  P.  The,  coats  have  been 
taxed,  and  pit  has  not  attempted  to  review  the  tax- 
ation, which  he  may  do  if  he  cbooaes;  but  the  C.  J.  of 
C.  P.  is  not  to  sit  in  review  of  proceedings  ui  this 
court.  Deft,  is  entitled  to  a  rule  to  set  aside  the  fir*t 
certificate  as  contrary  to  the  It 7th  section  of  tli* 
C.  L.  P.  A,  1853,  and  the  C.  J.'s  refusal  in  his  second 
certificate  does  not  take  away  that  right.  Whea  Uia 
drst  certificate  is  set  aside,  pit  may  come  to  this  court 
to  reriew  the  taxation. 

PoLiACic,  C.B, — I  am  of  opinion  that  there  should 
be  no  rule  in  this  case.  The  pit.  was  applied  to,  to 
admit  the  document  in  question,  and  he  decliiieil  to  do 
so.  Thereupon  the  deft,  put  the  document  in  evidence, 
but  he  failed  to  prove  it  at  the  trial.  A  psrty  i<  only 
entitled  to  the  costs  if  the  document  be  proved,  and 
here  the  verdict  of  the  jury  estkbl  abed  that  this 
receipt  waa  not  proved,  and  we  ought  not  to  icterfeie 
with  what  the  Chief  Justice  has  done. 

M.vRTi!(,  B. — I  am  entirely  of  the  (am*  opinion. 
The  opinion  of  the  Chief  Justice  was  very  stroog  that 
to  impose  costs  on  the  pit  in  the  present  instans* 
wonid  be  a  groas  injustice. 

CIIAN5BLL,  B. — I  agree  with  my  Lord  and  my 
brother  Martin  that  this  rale  must  be  refused,  and  for 
the  reasous  given.  The  certificate  of  the  Chief  Justice 
is  a  representation  that  the  document  was  not  pmrcd. 

BRAUWELt,,  B,  concurred. 

Rule  rt/mmi. 

Attorneys  for  deft.,  Clarke,  Son  and  Ratiliiu,  i9 
Coleman -street,  agents  for  Butt,  Bideford. 
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WATLBTT  •.  WntDHAlI. 

Aeliom  it  Superior  Court /irnm  btt/ond  juri$dlelion 

ofComUg  CMirt—I.eu  Iban  20L  paid  into  eourl, 

and   tabm    out  bg    d'fl.    in    uUitfacltou—Ottt 

of  octKMi— IS  f  16   Viet.  e.  54,  (.  4—43  Elit. 

e.  6, «.  S. 

PU.,  teko  rttided  more  Ikan  twenty  mllei/mm  Je/t., 

brought  his  action  to  recODsr  over  iOOLforjeieellen/ 

npplud  la  de/Vt  m/e.    De/I.  paid  26<.  i»to  oourl, 

n»d  pleadad  nteer  indtbttd  ai  to  the  rt*l.     De/i. 

being  unable  to  meet  tie  anticipated  dtftnce  of  the 

poodt  having  been  supplied  to  the  taife  whdtt  tiauig 

M  aduUerjf  apart  from  her  hueband,  accepted  the 

26s.  and  mlhdnia  his    action,  of  which  he  now 

sought  to  recover  the  costs :  , 

Jttld,  that  the  ph.  was  tatitkd  to  his  costs  of  tie 

action  under  sect.  *.  of  M  4  16    Vict,  c  54,  (ud 

that  the  statute  of  43  Etiz.  did  not  applg. 

Tbu  wu  an  actioo  to  reoortr  a  aum  of  200J.  and 

npwarda   for  jewellery  auppliod  to  deft.'a  wife.     A 

snail  item  to  the  amount  of  26s.  bad  been  aapplied 

to  deft,  bimaeif,  and  that  sum  wui  paid  into  court 

and  a  plea  of  never  indebted  as  to  the  reaidue.    Pit., 

underatanding  that  tlie  defence  intended  to  be  aet  op 

was  that  (be  Koods  were  supplied  to  tbe  wife  wbibit 

living  in  adultery  apart  from  ber  buiband,  and  not 

being    prepared    witb    neceaaary   proof,  tbe  onua  of 

which  ha  found  would  lie   on   biin,    to    meet    that 

defence,  took  the  26f.  out  of  court,  and  withdrew  bia 

•etion.     It  waa  admitted  that  at  tbe  lime  the  action 

was  brought  the  pit.  reaided  and  carried  on  boaiueas 

in   London,  and  that   deft   lived  in  tba   oonnty    of 

Norfolk.     Pit.   ■ooj<bt   to   obtain  the  costs    of  the 

action  on  the  ground  that  the  caaa  was  within  tbe  ooo- 

current  jnriadiction  clause  of  tbe  County  Court  Act 

(9  &    10  Vict,  c    35),  a.  128.  the  parties  liiing, 

admittedly,  more  than  twenty  milea  apart.     On  an 

applioalion  by  pit.    to  Keating,-  J.,  at  ohamben>,  for 

that  poTpoae,  hia  Lordship  referred  the  matter  to  the 

court. 

Ooll  accordingly  now  moved,  on  tbe  pli.'a  part,  for 
a  rule  to  ahow  cause  why  the  pll.  waa  not  entitled  to 
have  hia  coaU  of  the  action.  Sect.  13  of  13  &  14 
Vict.  0.  61,  on  which  be  relied,  waa,  he  contended, 
imperatin,  and  tbe  matter  was  not  ia  tbe  disoretian  of 
the  oourt     He  cited,  as  bearing  on  tbe  point, 

AipUa  V.  BlackmM,  21  L.  J.,II.  S.,  78,  Ex.; 

7  Ex.  386  * 
Orak*  T.  Powstl,  8  E.  &  B.  810; 
MaedougaU  v.  Paterson,  11  C.  B.  753;  21  L.  J., 
N.  S.,  27,  C.  P. ;  2  L.  M.  &  P.  681. 
It  would  ha  objected  in  this  particular  ease  that  the 
43   Elis.  e.  6,  a.  2,  waa    applicable ;     but  be  con- 
tended that  tbewordaof  that  section  were  utterly  inap- 
plicable.     [He  read  the  aeetion.]    Tbe  oaaes  show 
that  it  applied  only  to  caaea  tried  before  a  judge,  and 
not  to  cases  of  payment  into  court. 

Oppenkrim,  contra,  for  deft,  showed  cause  in  the 
ffrst  instance. — ^The  queation  waa,  whether  under  tbe 
statute  of  Elisabeth  the  court,  though  there  bad  been 
no  trial,  bad  power  to  deprive  pit.  of  hia  coata.  It 
waa  sobmitted  the  court  bad  auch  power.  Tbe 
worda  of  43  Elix.  wars  not  tbe  same  as  the 
County  Court  Act.  The  action  was  going  on  in 
tbia  court,  though  it  had  not  been  tried ;  it  was 
now  before  tbe  court,  who  had  the  same  discretion  as 
a  judge  at  the  triaL  Was  a  pit.  to  bring  an  action  for 
a  large  anm,  knowing  a  very  amall  sum  only  waa  doe, 
and  then,  on  tbe  amall  sum  being  paid  in,  take  it  out 
and  recover  ooita  of  the  action  ?  Had  tbe  case  been 
tried,  and  R  6a.  only  found  due,  the  judge  would  bare 
had  a  discretion,  and  ao  the  court  have  now.  [Maktu, 
B. — What  do  you  say  to  tbe  ca«<  of  Richards  v. 
^fitaet,  6  C.  B.  443 ;  18  L.  J.,  N.  S.,  17,  0.  P.,  where 
if  w«  (aM  tb«  (rt)e  t«*t  wbetlier  ^  c«m  \s  witjiiq  the 


statute  of  Elisabeth  or  not,  is  whether  tb«  debt  or 
damagea  for  which  the  court  can  see  the  action  la 
brouglit,  door  do  not  amount  to  more  than  40s.  7]  The 
caaes  cited  contra  are  eases  of  judgment  by  default. 
[Mabtui,  B.— How  do  you  get  over  the  worda  of  the 
KUtnta  of  Elisabeth :  "  If,  upon  any  actisn,  &c.,  it 
aliall  appear  to  tbe  judgea  for  the  same  oourt,  and  ao 
signitied  or  set  down  by  the  joatioea  before  whom  tbe 
same  ahall  be  tried,"  &c.  7  It  has  not  been  so  signified 
here,  because  no  judge  baa  ever  tried  it ;  and  Richards  t. 
Black  holds  that  the  statute  does  not  apply.]  It  is  snb- 
miited  that  the  words  "  before  whom  tbe  same  shall  be 
tried,"  &c.,  moat  bo  read  in  connection  with  the  latter 
words  of  the  same  section,  *'  the  judgea  and  joatices  before 
whom  any  auch  action  ahall  be  pursued."  Hera  the 
action  ia  now  being  pursued,  if  not  tried,  before  the 
court.  [Mart»,  B. — The  judge  who  triea  at  Nisi 
Prios  ia  no  part  of  the  oourt  at  Westminster  ;  he  sits 
under  a  commiaaion  from  the  Queen  ]  Reg.  v.  Inha- 
bitanU  of  Haslemere,  7  L.  T.  Bep.  N.  S.  382 ;  32 
L.  J.  30,  M.C.,  is  analogous  as  showing  that  tbe  word 
"tried"  does  not  always  mean  "  tried  before  a  jury." 
[CiiAXNEU.,  n.— In  that  case  in  a  certain  sense  the 
case  had  been  tried.]  There  was  a  distinction  between 
the  statnta  of  Elisabeth  and  the  County  Cuurt  Act. 
[(7<(ijr,  Q.C.  (amietM  eiirise^  mentioned  tbe  case  of 
iVebb  V.  Saundirsm,  8  L.  T.  Rep.  N.  S.  464,  where  in 
an  action  fur  61.  4<.  6^.,  referred  ty  order  of  th« 
judge  to  the  master  who  certified  that  9s.  6d. 
only  was  due  to  pit.,  the  court  held  pit.  entitled 
to  costs,  the  parties  living  more  than  twenty  miles 
apart.  And  another  case,  nst  reported,  in  which  30s. 
waa  paid  into  court,  and  Martin,  B.  having  refused  to 
■How  pit's  costs,  tbe  pit  came  to  the  conrt,  who  held 
be  waa  entitled  to  them.  P0LI.0CK,  C*.  B.  refers  to 
15  Si  16 Viet  c  54,  s.  4,  rt pealing seot  l5of  13&  14 
Viot.  c.  61.] 

HoUia  support  of  tbe  rule.— Sect.  15  of  13  &  14 
Vict  c.  61,  has  been  re-enacted  in  terma  by  the  re- 
pealing section,  witb  the  addition  that  for  tbe  permis- 
sive word  "  may,"  tbe  impenitive  word  "  shall "  baa 
been  subatituted. 

Poixocic,  C.  B.— I  think  the  pit  is  entitled  to  have 
hia  costs  of  the  action.  No  doubt  the  word  "  shall "  has 
been  introduced  instead  of  the  word  "may"  into 
the  clauae  of  tbe  Act  IS  t(  16  Vict  c  61,  regulating 
the  title  of  the  party  to  o«ts,  theieby  rendering  it 
imperative  on  the  court  or  judge.  But  there  are  im* 
portent  matters  introdnoed  into  the  section  besides  tbe 
word  ■*  shall ;"  and  if  a  plt.'s  application  be  defective 
in  them,  then  he  will  not  be  entitled  te  costs.  Tbe 
4th  section,  which  ia  the  repealing  section,  says :  "  If 
the  pit  shall  make  it  appear  to  the  aatiafactiun  of  the 
court  in  which  such  action  «ras  brought,  or  to  the  aatis- 
faciion  of  a  judge  at  chambera  upon  summons,  that 
such  action  waa  brought  for  a  cause  in  which  con- 
current jurisdiction  is  given  to  tbe  Superior  Courts 
by  the  128th  section  of  the  9  £  10  Vict  e.  95,  or  for 
which  no  plaint  could  have  been  entered  in  any  such 
County  Court,  cr  that  snch  action  was  removed  from  a 
County  Court  by  certiorari,  or  that  there  waa  sufficient 
reason  for  bringing  an  action  in  the  court  in  which  auch 
action  was  brongbt,  then,  and  in  any  of  auch  caaes, 
the  conrt  in  which  such  action  is  brought  ''&•<  the 
said  judge  at  chambers  shall  thereupon,  by  rule  or 
order,  direct  that  pit  shall  recover  bis  coats,  and  tbere- 
upon  the  pit  ahall  have  the  same  judgment  to  recover 
his  costs  that  be  would  have  bad  if  tbe  befere-meii- 
tiuned  Act  of  the  13  t  14  Vict  c.  61,  had  not  been 
passed."  The  ph.,  in  the  present  case,  comes  witliin 
the  first  of  the  above  conditions  and,  having  made  it 
appear  to  the  satisfaction  of  the  conrt  tliat  tliia  action 
**  was  brongbt  for  a  cause  in  which  concurrent  jurisdic- 
tion is  given  to  the  Soperior  Courts,"  he  is  entitled  to 
recover  hia  coats,  and  therefore  this  rule  mqs(  bf 
made  Hbsolvte, 
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Bbamwkli^  B.— I  am  of  th«  same  opinion.  I 
have  altrars  entertained  tlie  notion  that  the  atatnte 
of  Eliz»b«t)i  dill  nut  apply  aniess  one  of  the  judges 
of  the  Superior  Courts  had  giren  a  cerliBcate.  It  \» 
«ingularl/  worded :  "  Ifupon  any  action  to  be  brouglit 
in  any  of  Her  Majesty's  courts  at  Westminster .  .  . 
U  shall  appear  to  the  judges  for  the  same  ooart,  and 
<o  signified  or  set  down  by  the  justices  before  whom 
the  aame  shall  be  tried,  that  tlie  debt  or  damages  to 
be  recorered,"  Sec  My  appreliension  of  the  matter 
may  be  wrong,  but  the  abore  is  tlie  constractioa  I 
hare  always  pat  npon  this  statute. 

Hastix  and  Ciiasskll,  BE.  eoncnnred. 

Rule  abtolule/or  the  pit.  to  have  hit  cottt  iaxtd. 

PIt.'s  attomeyit,  Dod  and  Longitaffi,  19,  Great 
Portland-street,  Oxford-street. 

Deft.'s  attorney,  J.  P.  Davit,  IS,  Clifford-street, 
Bond-street.  

Wedneidag,  Jan.  27. 
Uabchhax  v.  UuonKS  (sued  with  Brookes  and 

Wife). 
B.L.  C.AcIt  1849   and  \ii\—Debtt  eont'mgenl  at 
time  o/bankrupicg — AdmnittralioH  bond — Intestate 
alate. 
To  an  action  on  a  bond  given  bj/  an  admmietnUrix 
and  luretietjiir  not  duly  admiiailering  the  estate  of 
deceased  bg  maHitg  and  exhibiting  inventories,  pay- 
ir.g  the  aebts,  rendering  an  account  of  the  adminis- 
tration, and  distributing  the  residue  among  the  next 
of  kin,  drfl.  pleaded  his  bankruptcy  brfore  action. 
Iteplieation,  that  deft.'s   alleged    bankruptcy    urns 
previous  to  the  U   ^25   Vict.  c.  134  (the  B.  A. 
1861),  that  the  bond  urns  not  proveable  under  that 
Act,  Its  ph.'s  damages  vert  unliquidated,  and  that 
h*  tsas  entitled  to  a  Judgment  to  stand  as  a  security 
against  future  breaches : 
UeU,  on  demurrer,  thai  the  replications  tvere  good, 
thai  tie  plea  aas  bad,  and  that  the  pit's  claim  was 
Slot  proeeabU  under  the  defi.'s  baniruploy. 
On  the  9th  Dec.  1858  letters  of  administration   to 
the  estate  of  Richard  Baker,  deceased,  were  granted  to 
his  widow  Sjrab  Balcer,  now  Sarah  Brookes,  wife  of 
Henry  Brookes.    Wlisn  the  letters  of  administration 
were  granted,  a  bond  was  executed  by  her  (then  Sarah 
Baker)  and  ky  deft.   Hnghes  and  one  Joseph  Taylor, 
since  deoeased,  as  her  sureties  in  the  penalty  of  400/., 
conditioned    for   the  due  administration  of  deceased's 
esUte.    On  the  ISth  Feb.  1860  the  Court  of  Pi  obate 
ordered  an  attachment.    Subsequently  the  administra- 
tion bond  was  assigned  to  pit.  by  order  of  the  Probate 
Court,  and  this  action  brought. 

The  declaration  set  out  the  administration  bond, 
which  was  in  the  usual  form,  lis  breach  and  assign- 
ments. 

Judgment  wai  signed  against  Henry  and  Sarah 
Brookes  for  default  of  plea. 

Pleas  by  Hughes : — I.  That  said  Sarah  did  make  a 
tme  and  perfect  inventory,  as  lequured  by  the  said 
bond,  and  did  exhibit,  and  did  make  s  just 
and  tme  accoant  of  her  sud  administration,  accord- 
ing to  the  said  condition,  and  did,  as  required 
by  the  said  condition,  duly  administer  and  not 
waste  the  said  personal  estate  and  effects  of  the  de- 
oeaied,  and  did  not  incapacitate  herself  as  alleged,  and 
there  was  no  such  rest  or  residne  as  in  the  said  condi- 
tion mentioned.  9.  That  the  said  bond  is  not  the 
deed  of  the  said  person  as  alleged.  3.  That  the  said 
bond  was  not  assigned  as  alleged.  4.  That  before 
action  he  became  bankrupt  within  the  meaning  of  the 
statutes  in  force  concerning  bankrupts,  and  that  the 
oanses  of  action  in  the  declaration  mentioned  accrued 
before  the  deft,  so  became  bankrupt. 

Replication. — And  fur  a  second  replication  to  the 
fourth  plea  the  pit.  sa^s,  tht)t  the  said  John  Hughes 


BO  became  bankrupt  as  therein  is  mentioned,  and  wis 
adjudicated  bankrupt  thereupon  and  obtained  his  cer- 
tificate, being  the  discharge  on  which  that  plea  nVm, 
before  the  passing  of  the  Act  of  Parliament  made  and 
passed  in  the  24  &  35  Vict,  for  amending  the  laws 
relating  to  bankraptcy  and  insolvency  in  England. 
And  for  a  third  replication  to  the  fourth  plea  the  pit 
says,  that  at  the  time  of  the  said  bsnkniptcy  the  aaid 
condition  had  not,  nor  haa  it  now,  wholly  ben 
performed,  and  it  was  then  and  is  now,  and  always  hu 
been,  possible  that  further  breachea  of  the  said  eon- 
dition  other  than  those  which  had  been  committed 
before  the  sud  bankmptcy  might  and  may  be  com- 
mitted. And  the  pit.  says,  that  the  damages  in  respect 
of  the  breaches  in  the  declaration  mentioned  were  never 
asoertained  or  liquidated,  and  that  if  they  had  been 
they  would  not  have  amounted  to  the  said  penally  of 
the  bond,  and  that  the  said  penalty  never  was  proved 
under  the  said  bankruptcy,  and  that  no  proof  in  respect 
of  the  bond,  or  of  anything  secured  thereby  or  pay- 
able thereunder,  was  ever  made  imdar  the  said  bauk- 
mptcy. 

Demurrer  to  the  special  replications,  and  joinder  in 
demurrer. 

Field  for  defl.  Hughes. —Tbis  is  an  action  upon  an 
administration  bond  against  the  surety ;  and  tb« 
breaches  assigned  are — first,  that  the  administratrix 
did  not  make  out  an  inventory  ;  secondly,  did  not  exhibit 
an  inventory  in  the  district  registry ;  thirdly,  nor  nuk» 
any  aeconnt  of  her  administration,  although  re- 
quired, and  wasted  instead  of  administering  a  great 
part  of  the  estate  of  the  deceased.  The  bond  was 
hssigned  to  the  pit.  to  sue  as  a  trustee  for  all  persons 
interested.  The  deft.  Hughes's  plea  of  bankruptcy  is 
primi  facie  a  good  plea  to  the  dedaratioD ;  the  spMial 
replications  do  not  avoid  the  plea,  nor  amount  to  • 
traverse  of  it,  and  the  deft.'s  bankruptcy  is  an  anrwer 
to  the  action.  In  Bankin  v.  Bennett,  8  ^  107,  tb* 
deft,  as  surety  entered  into  a  bond  in  a  penal  sum  with 
tlie  condition  that  if  he  should  pay  pit,  such  costs 
ns  he  should  in  dne  course  of  law  be  liable  to 
pay  in  case  of  a  verdict  for  deft  the  bond  aliooM 
be  void  (^scire  facias  on  a  judgment  obtained  by 
pit.  and  asrigned  atterwards  to  C,  since  deeeattd, 
of  whom  pit  was  executor),  a  verdict  was  fonnd 
for  the  deft,  who  afterwards  became  bankropt,  and 
subsequently  obtained  his  eerti6cate,  after  whidi 
the  costs  were  taxed.  It  was  held  that  at  the  lime 
the  fiat  issued  the  defl.'B  liability  was  a  mere 
contingent  liability,  and  not  «  contingent  debt  within 
the  Bankruptcy  Act,  6  Geo.  4,  e.  16,  s.  56,  and  there- 
fore that  the  pit's  daim  for  the  costs  was  not  barred 
by  deft.'s  certificate.  [Mabtin,  B. — Is  there  no  case 
npon  this  point  ?     Ooideswell,  for  pit,  referrtd  to 

Bannister  v.  ScoU,  6  T.  B.  489 ; 

Hodgson  v.  Bell,  7  T.  R.  97  i 

Longford  v.  EIHs,  1  H.  Bla.  29,  n.  ;  and  particn- 
larly 

The  Overseers  of  St.  Uarlin  T.  Warren,  1  B. 
&  Aid.  491. 
In  this  latter  ease  the  obligee  in  a  bastardy  bond, 
after  the  bond  had  been  forfeited,  became  bankmpt, 
and  obtained  his  certificate:  it  was  held  that  tbe 
parish  officers  were  not  thereby  precluded  fioaa 
recovering  npon  the  bond  for  the  expense*  ineorrad 
subsequently  to  the  bankruptcy.  The  conrt  said  it 
was  a  debt  npon  a  contingency,  in  its  nature  in- 
capable of  valuation,  and  therefore  not  proveable  under 
the  commission.]  "There  was  nothing  to  measare  the 
debt  there  ;  here  there  is ;  the  estate  of  the  inteetate 
could  he  very  well  ascertained ;  or  if  sot,  then  th« 
penally  is  the  debt 

Dowdeswell,  tot  pit,  was  not  called  npon. 
The  pit's,  points  were    as  to  the  second  replieat<«a, 
that  the  bond  was  not  proveable  nnder  tbe  B.  L.  C.  A. 
1S49,  for  two  lenwna;   I,  beoiQN  tlw.clailS  is  fif 

Digitized  by  LjOOQIC 


Vol.  9.] 


THE  LAW  REPORTER. 


727 


Ex.  Cb.] 


Obchabd  v.  Robbbts. 


[Ex.  Cii. 


nnliqoidatad  damagat ;  9,  baoanM  th«  pit.  b  totitled 
to  «  jadgment  to  stand  u  a  securilj  axainat  future 
b'eaohei.  As  to  tli«  third  rvplication,  tliat  the  bond  is 
not  proTMbb  aader  the  Aot  of  1861  baoanu  Hie  pit.  is 
entitlad  to  a  jodgment  to  stand  at  a  Mcoiitf  against 
futara  bKadiea. 

By  the  Covbt.— The  pit.  is  entitled  to  Jadgmrnt. 

Pit.'*  attorneys,  BiU«ar4,  Dah  and  Stretlun,  8, 
Gni7*a-inn-S4]nara. 

Defi.'s  attorney,  /.  E.  B.  Sttmuoa,  13,  Coolc's- 
coort,  Linoola'a-iun. 


BZOHEaXTER  OHAKBSB. 

Raporteil  by  U.  Laton,  Ekj.,  Barrtttar.at.Uiw. 

ESBOB  PBOX  THE  BXCHB<)UBII. 
Weihutdag,  Dae.  3. 
(Dofora  WiLLUiu,  Willes,  Blackbubji,  Kbatoio 
and  Uellor,  JJ.) 
Orchard  v.  Roberts. 
FuUe  imjtraonmeiU—Solic*  of  action— ApprtiemSon 
OH  iiiarge  of    ftlong  vUlioul    warrant — "  Found 
commUtittg"—24  ^  25  Ktot.  c.  96,  u.  103,  113. 
/«  <m  action  for  amut  and  fait*  imprinnment  of  pit. 
upon  a  ckargt   of  tItalLui  hit  rmphytr't   motuf, 
wktr*  th*  etidenca  wot  thai  dtft.  gave  pU,   (hit 
$kapman)  into  euitodg  vit/iia  jSve  minutet  after 
Jlnding  a  marked  fiorht  in  pll.'t  poitettion,  whiehpU. 
had  reeeivtd  ten  minulet  iefare,  and  which  ta  due 
courte  of  basinets  he  oiu/ht   to  have  immidiatelf 
handed  to  the  defl.'i  oathier.  it  uxu 
UeU,  bg  the   Ex.  Ch.,  that  the  pit.  mu  not  "found 
eomaUtUng"  the  offence  wider  lect.  103  of  the  i*^ 
35  Vict.  e.  96,  and  that  deft,  teat  not  entitled  to 
noHee  of  action   under   sect.  113   of  the   tame 


The  defi.  in  the  above  action  pleaded  "  mot  gmJtg  " 
iig  Hat.  H  4  25  Viet.  c.  9S,  tt.  4,  68,  103, 
1 13),  and  the  teamed  judge  dirretei  the  jury  that 
vttder  the  ittue  and  evidence  aforrtaid  at  to  thecir- 
cnmetanne  of  defl.'t  not  having  hnd  the  notice  of 
action  provided  for  bf  the  ttatutt,  wat  not  an 
answer  to  the  actUn,  and  that  the  bona  fidetormala 
Me*  of  the  deft  leae  immunerial  to  the  m^Al  to 
tAe  verdict,  idthough  it  might  ajfhet  the  aetount  of 
lie  dtuuget  in  the  event  of  a  verdict  for  the  pit., 
and  the  CouH  of  Ex.  Ch.  hdd  that  this  vat  no 
miedi-eetion. 
Where  the  question  it  whether  a  deft,  it  entitled  to 
notice  of  action  on  the  ground  of  his  having  acted 
in  eonfamtttg  vith  the  proviiiont  of  an  Act  of 
Pttrliaietnl,  the  proper  mode  of  leaving  the  question 
to  the  Jurg  it,  "  Did  the  deft,  honettlg  believe  in 
tie  existence  of  those  facts  which,  if  theg  did  exist, 
uould  afford  a  justlfiaation  under  the  statute  and  to 
be  a  defence  to  the  adon." 
Hennann  v.  SeuaacUal,  6  L.  T.  Hep.  JV.  8.  646;  13 
C.  A,  AT.  a.,  353  ;  33  L.  J.  43,  C.  P.,  ditcusstd  and 
approved. 

Error  from  the  Ex.  on  bill  of  ezceptipni. 
This  was  an  actloa  for  assaolting  tba  pik,  and 
giring  bim  into  cnstody,  and  cansing  bim  to  be 
imprisoned  on  a  charge  of  felonj,  vbereb/  pit.  soffsred 
pain  of  body  and  mind,  and  was  injured  in  bis  credit, 
and  prerentol  from  obtaining  a  sitnation  as  a  sillc 
■aleanun,  and  inenrred  expense  in  obtaining  libera- 
tion from  the  said  imprisonment ;  and  he  claimed  30M. 
Pica  (bjr  Stat  34  &  25  Vict.  e.  96,  is.  4,  68,  103, 
1 13.}  not  gniltjr.    Issne  thereon. 

At  the  trial  before  Martin,  B.,  at  Westminster,  on  the 
29th  Not.  1862,  it  was  contended  that  the  deft,  was 
entitled  to  notice  of  action  under  the  statute,  sect. 
113.  The  following,  amongst  other  eriJence,  was 
firm  00  (be  part  «f  tbe  pit,    Tbe  pit,  l|iin<«ir  deposed 


as  follows !  —I  went  into  tbe  deft's  setrioe  as  principsl 
sillc  salesrann  on  tbe  Stb  itny  1861,  at  two  guineas 
a-week,  with  perquioitra  and  board.  The  salesman 
keeps  a  booic  numbered,  in  which  be  enters  bis  sales, 
and  on  making  a  sale  be  takes  a  bill  to  the  cashier 
with  a  duplicate,  gives  him  tbe  money,  and  gets  tbe  change, 
passing  a  piece  of  paper  with  tbe  amount  and  number  i<( 
the  sale  to  the  caahier.  Tbe  salesman  baa  to  go  to  the 
desk  himself.  On  8th  Feb.  Isold  to  a  customer  to  tbe 
amount  of  8s.  5^  I  took  a  sovereign  in  payment 
and  took  it  to  the  desk,  and  receired  the  change  and 
brought  it  to  the  cnstoaer  without  counting  tfaecbante. 
Tbe  next  sale  was  to  the  amount  of  18s.  or  II,,  for 
which  I  received  a  sovereign.  I  took  it  to  the  cashier 
and  gave  the  change  to  tbe  customer.  The  cashier 
could  sea  the  sale.  In  less  thin  ten  minutes  after  the 
deft,  called  out,  "  Mr.  Roberts,  I  want  to  speak  with 
yon."  He  said,  "Mr.  Roberts,  what  silver  may  you  have 
about  you  ?"  I  walked  into  the  counting-house  and 
took  from  my  pofket  all  the  silver  money  I  bad  loose 
in  that  pocket.  It  was  half-a-cruwn,  a  two-shilling 
piece,  one  shilling,  and  thraapenee.  Ha  said, "  Yon  have 
more  than  this."  I  said  I  had  not.  He  said,  "  Oh  vrs, 
yon  must  bsve."  I  took  my  portmonnsie  oat  aud  sbowrd 
it  to  him.  There  was  4/,  10s.  in  gold  and  6s.  in  silver  iu 
it.  He  said  "  You  most  have  more."  I  began  to  ba 
anxious,  and  said,  "  Do  yon  suppose  I  have  anything 
belonging  to  you  in  my  possession  ? "  He  saiil, 
"  Well,  I  don't  say  so."  Ha  looked  at  the  money.  I 
said,  "  If  you  think  I  have  yon  had  batter  take  the 
usual  course,  and  I  will  remain  hers."  The  deft,  took 
the  florin  and  returned  ia  about  firi  minutes  with  a 
constable,  and  said,  "  I  give  this  man  in  charge  fur 
purloining  this  "  (the  florin).  The  constable  took  ne 
in  custody  to  Marlborough-straet  Police-station,  wlirra 
I  was  searched.  I  was  tuken  to  the  Marlborough 
Polica-oCSce,  where  tba  daft,  atteadad  and  pre- 
ferred a  oharga  against  me  before  Mr.  Yardley. 
I  was  discharged.  It  was  4°30  p.m.  before  I  was 
discharged.  I  had  changed  a  sovereign  at  the  desk 
for  my  own  parposes  the  day  before,  and  received  half, 
a-sorereign  and  silver  in  change.  This  florin  waspirs 
ef  the  change.  I  receivd  it  from  the  cashier,  a  buy 
called  Milh<,  who  bad  come  lately  into  deft.'s  emplny. 
It  was  alleged  to  be  marked.  The  magistrate  said  ha 
conld  find  ao  rwamblnnoe  in  tbe  flunn  to  the  maiked 
money.  Several  miatakea  had  been  made  by  a  pre- 
vians  cashier.  I  mentioned  three  cases  of  wrung 
oluings  being  given  to  me  by  the  oashiera.  Tha  last 
was  three  months  before  this  charge. 

On  cross-examination  pit  said: — I  told  dali.  I  bad 
get  the  florin  the  day  before.  He  did  not  say  it  had 
been  marked.  I  put  no  portion  of  the  customer's 
change  that  morning  into  my  pocket  I  did  not  look 
what  the  change  was.  Excess  of  change  was  often 
given.  It  ia  the  salesman's  duty  to  take  it  back 
directly.  If  too  little  change  be  given  tbe  salesman 
goes  back  to  get  it  corrected  I  got  tbe  change  thia 
morning  from  GiSbrd,  and  did  not  see  Mills  at  the 
desk  tluit  morning.  I  have  got  perhaps  twenty  times 
change  in  excess,  perhaps  three  limes  change  sliurt 
Oaft  examined  the  money  carefully,  and  looked  at  the 
florin  savaral  times. 

Two  of  iatt.'t  aalesmen,  who  were  called  on 
pit's  part,  proved  tbe  fact  of  mistakes  in  chanjta 
frequently  ooouning,  and  change  being  often  given  in 
excess,  and  that  pit  bad  often  taken  money  back. 

On  tba  part  of  tba  deft,  tha  following  evidence  was 
given ! — 

John  Orchard,  the  deft.,  deposed  : — Qifford,  acashier 
in  my  employ,  made  a  communication  to  me.  I  gave 
him  marked  money  on  tbe  8th  Keb.,  all  silver.  I  called 
pit.  into  the  connting-honsa  in  coniequenoe,  and  ha 
showed  ma  this  florin.  I  recognised  it  with  soma  little 
difficulty.  This  is  tbe  florin.  I  tbongbt  it  had  been 
putluin«4f    I  \mt  d«lir«r«d  vnnti^  wnnm^htv  Mi 
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tke  ciubier.  The  iiiuik  I  ni;ide  that  morning  «ras  not 
tk<i  same  I  hiid  inaile  upon  inoni-y  bofure.  I  am  nut 
posiiive  whether  I  in:>rki-d  mono/  the  diijr  befure.  I 
bud  marked  to  tbe  number  of  twenty  pieces  of  money. 

Charles  Milli:,  one  of  deft.'t  casbiert,  aaiJ  : — Pit. 
had  applied  to  me  m.iny  times  on  account  of  his  alleging 
I  bad  given  biin  short  change.  Hh  h:w  done  ■•  fifty 
times.  I  and  my  brother  cashier  had  conversations 
abo'it  this,  and  I  omomnicated  vith  my  master,  tbe 
deft.  I  received  some  money  from  deft,  on  8th  Feb. 
Gilford  and  I  were  at  the  debk. 

The  witness  GiSord  said : — I  was  one  of  the  cashiers. 
I  gave  money  to  the  pit. 

Martin,  U.,  iu  summing  np,  directed  tbe  jury 
that  upon  the  issue  and  evidence  aforesaid  the 
oirenmstano*  of  the  deft.'s  not  having  had  tbe 
notice  of  action  provided  for  by  the  statute  24 
&  35  Vict,  c  96,  was  not  an  answer  to  the  action, 
and  that  tlia  bona  filet  or  mala  fidt$  of  the  deft, 
was  immaterial  to  tbe  right  to  the  verdict,  al- 
though it  might  possibly  afect  the  amount  of  the 
dam^iges  to  be  assessed  by  them  in  the  event  of  their 
finding  a  verdict  for  the  pit.  Whereupon  deft.'s 
counsel  interposed  and  requested  the  learned  judge  to 
direct  the  jury  that  the  question  for  them  was  whether 
the  deft,  boaeatiy  believed  that  the  pit.  had  wrongfully 
taken  tbe  said  florin,  and  that  in  giving  the  pit.  into 
custody,  be,  the  deft.,  was  exercising  a  legal  power, 
and  that  if  they  briieved  so,  tbe  deft,  was  entitled 
to  the  verdict,  on  tke  ground  that  tke  notice  of  action 
required  by  tbe  statute  24  &  25  Vict.  e.  96,  bad  not 
been  given  to  the  deft.  This  the  learned  judge  re- 
fused to  do,  and  directed  the  jury  that  the  bma  fiUt 
or  mala  fidet  of  the  deft,  was  immaterial  to  the 
right  to  tbe  verdict  on  Ike  issue  joined.  To  that  rale 
the  deft.'s  c  .unsol  tendered  this  bill  of  exceptions.  Tbe 
jury  found  for  the  pit  with  200^  damages. 

O.  D.  Keane  (with  whom  was  Ballaatine,  Serjt.), 
for  Ihe  pit.  in  error  (the  deft,  below),  appeared 
in  support  of  the  exceptions. — ^Tbe  case  of  the 
deft,  below  was  presented  lo  Martin,  B.,  at  the  trial, 
on  the  authority  of  Uermatui  v.  Smudml,  6  L.  T. 
Bep.  N.  S.  646;  13  C.  B.,  N.  S.,  252;  32  L.  J.  43, 
C.  P.,  which  is  applicable.  There  it  was  held  that  an 
honest  and  bona  file  belief  on  a  doft.'s  part  that  he 
was  acting  in  pursuance  of  the  Aot  24  &  25  Vict.  c. 
96,  enlttled  biin  to  notice  of  action  for  tbe  thing  so 
dona.  A  deft,  mistaken  in  supposing  a  person  was 
"found  committing"  is  nevertheless  entitled  to  the 
benefit  of  the  Act.  [Williams,  J. — A  difficulty  with 
me  is,  that  counsel  should  have  put  it  to  the  court  at  the 
trial  below.  If  a  felony  in  truth  was  committed,  and  tbero 
were  reasonable  grounds  for  giving  ilic  pit.  into  custody, 
it  is  not  by  virtue  of  the  Act,  but  by  a  common  law 
right,  that  k«  does  so.]  The  attention  of  the  judge 
baring  been  drawn  to  Ilermana  v.  Seaetchal,  it  was 
misdirection  to  say  boaa  fides  was  immaterial.  Deft, 
found  bis  servant  (the  plu)  with  marked  money  in 
his  pocket  ten  minutes  after  be  had  received  it 
from  a  costoroer.  His  keepuig  it  during  that 
ten  minntei  was  a  continuing  conversion  up  to 
the  moment  it  was  found  on  him,  and  he  was 
therefore  "  found  committing  "  within  the  meaning  of 
sect.  1 13  of  the  Act.  [Blacicbubn,  J. — Would  you 
say  that  a  summary  arrest  would  be  justified  upon  the 
grouud  of  a  continalog  conversion  by  the  person 
keeping  the  stolen  property  in  bis  posseasion  during, 
say,  a  whole  month  7]  As  in  embuzlement,  conceal- 
ment and  not  force,  is  the  essence  of  the  offence,  so 
here  the  concealing  the  money  and  giving  a  false  ac- 
eoant  was  evidence  of  the  felony.  The  words  "  Do 
you  suppose  I  have  any  money  of  yours?"  were 
•quivaleut  to  "  I  have  no  money  of  yours."  Cann  r. 
Clipptrton,  10  A.  &  E.  582;  8L.  J.,  N.S,  268,  Q.B., 
decided  tliat  a  person  was  entitled  lo  notice 
if  !)•   boni  fiJt  Miared  \Mttt  «   M<n>f  had  been 


committed.  [Wiluams,  J. — Did  tba  deft  \>rt 
believe  that  the  pit.  was  "  found  eommittiag  ?  "  It 
would  have  been  misdirection  to  direct  the  j«n  u 
contended  fur  by  tbo  pit.  in  erriM-,  anieaa  tlwy  Ui 
been  asked  whether  deft,  honestly  balieved  Uiat  ^i. 
was  "  found  committing."]  Tbe  only  proper  imtit «:' 
patting  it,  so  as  to  prevent  the  Act  bciag  a  aaUitr,  >). 
"Did  he  believe  he  was  ezeroisiog  a  legal  t^V 
Sects.  68  and  69  are  relied  on,  together  with  sect.  Ill 
According  to  Cinm  t.  CllpperUm  it  ia  not  nakml 
whether  he  was  "  found  committing "  or  i*. 
The  result  of  that  case  is  stated  by  Til- 
fourd,  J.,  in  Stad  r.  Coker,  22  L.  J.,  S.  S^ 
204,  C.  P.  ;  13  G.  B.  850.  ."FoBad  cta- 
mitting"  is  involved  in  what  is  pot  ■■  tke  fnfe 
direction  in  the  exception.  [ISoajob,  J.— I  tit< 
the  term  "  found  oommitUng "  to  be  aqainioi 
to  being  fonnd  in  the  fact.  What  is  than  to  >)»• 
that  this  florin  had  not  been  stolen  the  day  befnn^ 
Wiluams,  J. — It  is  not  enough  that  deft.  Aa''-^ 
think  bim  a  thief  simply,  but  a  thief  canght  in  tbe  ItiC 
It  is  not  necessary  the  master  should  know  Us  pni- 
cular  power  or  the  seotion  of  the  Act.  Ea«ri 
if  he  believed  he  had  tbe  legal  power  to  do  wkat  k  iii- 
[WiLUAHS,  J. — Suppose  a  master  is  toM  that  ks 
servant  stole  an  article  two  days  ago,  and  finding  it  t> 
be  trae,  sends  for  a  polioeman,  is  bo  tborefbt*  eatitltd 
to  notice?]  I  would  not  go  so  far  as  to  say  thit.  b 
is  enough  that  he  bond  file  believed  he  was  dou^  «■>■ 
thing  protected  by  tbe  Act,  and  that  what  the  lis  is 
was  fonnd  afterwards.  [Willbs,  J.  reftis  te  t^ 
case  of  a  keeper  giving  a  party  into  caatody  site 
the  Fishery  Aot,  where  i(  toned  eat  that  tk 
ground  wa*  not  within  the  fishery,  and  yet  tke  ^ 
was  heM  protected  and  entitled  to  nottee:  St^ 
V.  Bueklaad,  15  H.  &  W.  346  ;  15  L.  J.,  N.  &, 
233,  Ex.] 

Joteph  Brown  (with  LaxUm),  eontn,  for  ths  Ml- 
in  error,  the  plL  below.— Tbe  exoeptioo  is  not  nttit- 
able.  It  was  not  pretended,  at  the  trial,  nor  is  it  km 
to-day,  that  pit.  really  committ«d  tbe  i^enoe,  tii  a 
Uermaan  v.  Senuehal  is  not  applicable.  Wb<Rti< 
case  rests  on  a  defL's  belief,  it  most  be  eooh  a  Wirfu 
would  bring  it  strictly  within  the  AcL  la  Btrmai 
V.  Senetchal  and  Read  v.  Coker,  it  was  an  aadt>|nt>4 
fact  that  tba  party  was  taken  in  tbe  act.  Noqaotia 
could  be  raised  there  as  to  the  defi.'a  beltet  [Wiuxs, 
J. — ^The  whole  and  real  question,  and  the  tiae  te>t  >>. 
as  put  by  Williams,  J.  in  Hermaiut  r.  AatwW. 
whether  the  defL  honestly  believed  in  the  eziileace  -! 
n  state  of  facts  which,  if  Uiey  bad  existed,  waU 
have  justified  the  dsft's  action.]  (He  wis  Ibt 
stopped  by  the  Court) 

h.  D.  Kea»e  in  reply. — The  ciroomataaoss  ben  n 
similar  to  those  in  theeises  cited,  and  anoh  as  t«  >k>v 
that  pit  was  nectssarily  "  found  eommittiag.^  I'  ■< 
enough  to  put  tbe  question  generally.  Did  fas  bcSce  Ik 
WHS  exercising  a  legal  right  ?  and  if  so,  it  is  fnlaw 
liyperoriticism  to  say  that  the  qiustioa  mast  U  p» 
specifically.  Did  be  believe  that  pit  w»  "buJ 
committing."  If  those  words  are  necesiiiy,  they  >n 
involved  in  deft's  belief  that  be  was  acting  Itfii)  ■ 
and  it  u  for  tbe  judge  to  expand  them.  If  deft,  w 
bound  to  believe  that  tbe  man  waa  "  fonnd  coomitlisi.* 
be  was  bound  to  know  the  chapter  and  particalii 
section  of  the  Act  which  would  protect  him  ia  pmi 
him  into  custody. 

WiLLUUS,  J. — ^The  ooBit  are  alld'  opinioa  that  tk 
judgment  of  the  Court  of  Ex.  must  be  affiraed,  as- 
much  as  there  is  no  foundation  for  the  errors  aasigst' 
by  tbe  bill  of  exceptions.  I  apprehend  that  tbe  reik 
of  the  coses  cited  (and  I  believe  most  of  the  nriaof  >■ 
coses  have  been  mentioned  in  the  ar;gaaMat)  b  t^<^ 
that  where  the  question  is,  whether  a  daft  is  ealitl-' 
tonotice  of  action  on  the  gronnd  of  U*  haviag  sctei 
iu  conformity  with  theprovisioaa  9I  an  Ae(  *C  Psiis> 
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meat,  tlie  proper  wi/  of  leaving  tlia  question  to  tlie 
jorjr  it,  "  Did  the  deft,  honetti/  believe  in  tlie  existence 
ot  thoie  facts  which,  if  they  did  exist,  would  nfford 
Lim  a  jaslification  under  the  Act  for  what  be  had  done^ 
•nd  so  be  a  defeooe  (o  the  action  ?"    I  am  reading  the 
words  of  Erie,  C  J.  and  my  own  words  in  the  judgment 
in  the  case  of  Htrmaim  i.  Sauidial  {uii  svp.),  which 
Iiave  already  been  read  by  Willes  J.  in  the  coarse  of  the 
■rgomeat.    I  continne  to  think  that  case  to  be  good 
law  and  the  result  of  the  authorities.    It  is  said  by 
Ur.  Keane  that  it  is  enough  if  the  deft,  bona  Jida 
thought  that  he  was  acting  according  to  law,  and  that 
it  is  not  nceeasary  thut  he  should  have  any  speciSc 
atate  of  facts  in  his  mind  at  the  time.    To  a  certain 
•stent  that  argument  is  well  founded  ;  that  is  to  say, 
it  is  not  necessary  that  he  should  know  of  the  existence 
of   the    statute  or  of  the   precise   enactment  under 
ubicfa   be    is    entitled  to  notice.     But  all   diffieul- 
tisi  of  that  aort  are    gotten   rid   of   by    the    rule 
laid  down  by  Erie,  C.J.  in  Htruunm  v.  Seoetchal, 
and  which,  seems    to  me   to  be  a  very  convenient 
role  and  in  accordance  with  the  intention  of  the  Legis- 
lature.    Taking  that,  then,  to  be  the  law,  huw  is  it  to 
be  (fylied  to  the  present  case  ?     The  oi  diuary  course 
is  to  snggtat  that  a  felony  has  been  committed,  and 
that  the  drfL  bad  reasonable  ground  for  believing  the 
ph.  to  be  the  gu'lty  parson.    That  was  not,  however, 
the  coune  taken  in  the  present  case.    We  have  only 
to  deal  with  the  question  raised  on  the  bill  of  excep- 
tions, namely,  whether  the  deft,  could  axail  himself  of 
the  want  of  notice.    In  the  present  case,  if  the  deft, 
lud  ehcaen  to  raise  that  defence,  it  would  be  raised  by 
the  inquiry  being  submitted,  not  simply  whether  the 
deft,  believed  the  pit.  to  be  guilty  of  stealing  the  florin, 
but  whether  he  believed  (hat  pit.  had  been  "  foond 
eommitting"  that  oBence.    If  that  had  been  left  to  the 
jury,  it  is  plain  they  might  have  come  to  a  conclusion 
on  one  part  of  the  inquiry  in  farour  of  the  pit.,  and  on 
another  part  of  it  in  favour  of  the  deft. ;  that  is  to  say, 
they  might  find  affirmatively  that  the   pit.  bad  com- 
niitted    the    felony,    but    negatively   that  deft,  did 
not     believe    that    pit.    was  "  found    committing" 
it;  and  it   is  dear,  on  the  doctrine  of   the    cases, 
that   on    that    Boding    the    deft,  wonid  have  been 
disentitled  to   tnAi^t  of  action.    At  the  trial,  in  the 
ptCMnt  case,  the  learned  judge  was  asked  to  leave  to 
Iba  jury,  not  both  the  questions,  but  whether  the  deft, 
honestly  believed  that  tlie  pit.  bad  wroogfblly  taken  the 
florin,  or  tliat  in  giving  him  into  custody  be,  tbe  deft., 
waa  exercising  a  legal  power.    Mow,  had  the  learned 
jadn/t  left   the  question  to   the  jury  in  these  terms, 
as  it  is  suggested  he  should  have  done,  it  would  have 
been  wrong,  and  open,  as  a  misdirection,  to  a  bill  of 
exceptions  on  the  part  of  the  pit.,  becauM  then  the 
inquiries  of  the  jury  wouU  have  been  confined  to  the 
single  fact  of  the  tbef^  and  their  belief  of  deft.'s  belief 
tlterein,  and  their  atteution  would  not  have  b«2n  directed 
to    the   equally  essentUl    inquury   whether  the  deft. 
boneatly  and  ionaJUt  believed  tliat  tbe  pit.  had  beea 
"  found   eommittiug"  it.    If   the  facts  of    the  case 
bad    been   such   that    the    jury  could    not    possibly 
bare     thought    that    the    deft,    believed    that    the 
pit.     bad    committed    the   felony   without  believing 
tliat    be    had    been     "  found    committing "     it,    I 
sbonlil    be    inclined    t«    agree    with    Mr.    Keane'a 
argament    that  tliis  exception  would  be  good;    but 
npon  tbe  facts  of  this  ease  sucb  an  assumption  cannot, 
I  think,  be   made;  because  on  the   true  facts  of  the 
case,    if    the  jury    had  fonud  that   the    deft,   had 
choeep  to  believe  in  the  existence  of  the  theft,  but  on 
looking  at  the  circumstances  they  did  not  believe  that 
tbe  deft,  believed  that  the  pli.  wns  '*  found  committing  ' 
tbe  tbefV,  it  would  come  to  thu,  that  the  learned  judge 
in  to  be  lield  to  be  wrong  because  he  did  not  put  to  the 
jarjr    a    quertion  which,  if  he  liad  submitted  to  them, 
woitiU  Iwv;  bv«n  muiwwm,  and  «u  ttuswer  (o  which 


would  not  have  involved  a  reply  to  both  branches  of  the 
question. 

WlLLHs,  J.— I  am  entirely  of  the  same  opinion,  and 
I  will  only  add  that  I  concur  in  treating  that  part  of 
tbe  exceptions  as  immaterial  wliich  states  the  question 
defk's  counsel  urged  the  learned  judge  to  leave  to 
the  jury.  It  would  have  been  improper,  in  my  opinion, 
and  a  misdirection,  if  tbe  learned  judge  bad  so  left  the 
question  to  the  jury. 

The  rest  of  the  Ckturt  (Blackbudm,  Kicatiko  and 
MEL.I.OB,  JJ.)  concurred.  Judgment  affirmed. 

Pit's  attorney,  Wm.  Venn. 

Deft.'s  attoroeys,  Xmn/ey  and  Luml^,  2,  ClifTord- 
•treet,  Bond-street. 


BAIL    COXmT. 

Reported  by  T.  IL  iutxa,  Ekj.,  Darrl»tcr-at-Law. 

HtutBY  TuBU  1864. 

(Before  CbomftoN  and  Siiee,  JJ.) 

Stuart  and  othebs  r.  Wauob. 

Arrat—l  #  2   Vict.  e.  l\0—Unsuecest/ul  claim  i» 

baninpteg. 
The  court  will  not  dttcharge  a  bmkrupt  dAtor  out  of 

autod)  under  the  I  f  i   Vict.  e.  1 10,  althougk  a 

eomnuuiomr  in  bankruptcy  *o»   rejiuid-to  allow 

the  detaining  creditor  to  prove  against  the  estate  for 

the  tame  debt. 

Pridtaux  moved  for  a  rule  Calling  upon  the  pits,  to 
show  cause  why  the  deft,  should  not  be  discharged 
out  of  custody. 

Tbe  application  was  made  under  the  I  &  2  Vict. 
0.  110,  s.  6  (an  Act  for  abolishing  arrest  on  mesne 
process). 

The  facts  msterial  to  the  present  case  were  as 
folbws: — 

In  the  year  1857  the  deft,  was  adjudicaUd  » 
bankrupt,  and  in  1859  the  plU.,  the  official  managers 
of  the  London  and  Eastern  Banking  Company,  sought 
to  prove  against  the  bankrupt's  estate  for  upwards 
of  250,000t,  which  inclnded  a  cUun  for  14,500/.  for 
unpnid  calls,  and  ths  balance  was  for  money  advanced 
on  promissory  notes,  &c. 

Ths  commissioner  in  binkruptcy  held  that  the  pits., 
not  having  paid  up  the  proportion  of  subscription 
money  necessary  to  make  them  a  trading  company, 
could  not  prove  on  the  estate  for  tbe  sums  advanced, 
but  be  admitted  proof  of  their  claim  for  tbe  unpaid 
calls. 

In  tbe  month  of  March  1863  the  deft,  was 
arrested  by  the  pite.  (or  •  debt  of  50,0002.,  which 
inclnded  a  portion  of  tbe  money  advanced  to  him 
by  them,  for  which  the  commissioner  bad  not  allowed 
them  to  prove.    In  July  1 863  the  bankrupt  surrendered. 

PrUeaux  contended  that  the  pits,  could  not  have 
two  remedies,  and  that  the  onsncccssful  claim  in  bank- 
ruptcy was  a  bar  to  imy  further  proceedings  for  the 
recovery  of  the  same  sum.  [Cuomttow,  J. — I  cannot 
think,  at  present,  that  it  is  any  bar.  It  would  not  be 
a  defence  on  the  merits,  nor  an  honest  defence.]  The 
bankrupt  admitted  that  he  bad  remained  abroad  for 
some  time  since  hii  adjudication,  and  bad  travelled 
under  a  feigned  name,  bat  be  bad  no  intention  of  de* 
feating  or  delaying  his  creditors.  Moreover,  the  state 
of  his  health  was  very  bad,  and  he  had  lost  the  total 
siKht  of  one  eye. 

CuoHPTOX,  J. — There  can  be  no  hardship  on  the 
bankrupt  if  this  application  is  refused,  for,  if  be 
deearves  it,  he  will  procure  his  dischsrge  when  he 
has  passed  bis  last  examination  in  the  Court  of  Bank- 
ruptcy. This  application  is  grounded  on  the  alleged 
insufficiency  of  the  debt.  The  old  rule  was,  that  ths 
court  would  not  inquire  into  the  rufilciency  or  in- 
sufficiency of  thf  diibti  if  tli«  dotaioine^reditor  fuw 
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that  one  exiited;  but  that  rule  has  now  been  altered. 
The  onus  of  proving  tliat  no  debt  exists,  and  tbat 
Ibe  deft,  has  no  intention  of  leaving  the  country,  lies 
on  him;  and  I  tbink  that  be  bas  not  ytl  done  so. 
Tlie  fact  that  the  coromisiiioner  rejected  proof  of  this 
debt  is,  in  mjr  opinion,  no  bar  to  the  arrest,  nor 
woald  it  be  good  if  pleaded  in  bar  to  an  aclion. 
HoweTer  much  we  m»j  ngnt  the  state  of  the  deft.'s 
health,  it  is  not  a  sufficient  grouod  for  our  inter- 
ference. 

SiiKii,  J.  concurred. — The  pits,  had  not  lost  their 
remedy  by  the  comuiiuioner's  refusal  to  admit  proof 
of  the  debt.  Although  the  deft,  swore  that  he  had 
no  intention  of  permaaeotlj  leaving  the  country,  there 
was  DO  doubt  tbat  he  remained  abroad  for  a  long 
time;  nor  sboald  it  be  forgotten  that  the  defU  had 
been  arrested  for  a  very  large  sum.       Suk  ra/tmd. 

ReO.  v.  TbB  Jl-STICES  OF  Hampshibb. 
OiHler  of  quarter  $euioM,  juatking  rale — iVetv  rate — 

Taxation  of  coitt — Adjourned  temotu. 
The  order  of  quarter  tettioni  quaihing  a  rate  need 

not  proceed  to  direct  a  new  rate  to  be  made. 
Costs  may  be  taxed  at  ang  time  between  the  qaarttr 

sessions  and  the  adjourned  sessions. 

BuUen  mored  for  «  rule  oalliog  npon  the  defts.  to 
■how  cause  why  an  order  made  by  them  on  the  28th 
Dee.  1863  should  not  be  quashed. 

At  the  .Michaelmas  Quarter  Sessions  held  at  Win- 
chester, an  appeal  against  «  poor-rate  (_Thurh»  v. 
The  Churchwardens  of  Newport')  was  beard,  and  the 
r:ite  was  quashed  with  costs.  An  entry  to  that  effect 
was  made  iu  the  minote-book  of  the  court,  but  the 
costs  were  not  ascertained  and  taxed  at  once,  nor  any 
order  made  fur  a  new  rate.  The  sessions  were 
adjourned  until  the  19th  Nor.,  but  befora  that  day 
the  app.  gare  notice  to  the  tesps.  tbat  he  would  pro- 
ceed with  the  taxation  of  bis  costs  ;  they  declined  to 
ailend,  and  the  costs  were  aocordingly  taxed  in  their 
absence,  and  an  order  made  at  the  adjourned  sessions 
graniiiig  the  app.  a  certain  Inm  for  his  coats. 

JiulleH  contended  that  the  taxation  could  not  take 
place  between  the  quarter  and  the  adjourned  sessions, 
and  that  the  order  for  quashing  the  rate  was  deficient 
because  it  did  not  proved  to  order  a  new  rate  to  be 
made.  [Cbouptoh,  J. — ^Tha  order  for  s  new  rale 
need  not  b«  in  the  order  for  qnashuig  an  old  rate. 
•Shbb,  J. — If  we  quash  the  order,  the  app.  would  bare 
to  pay  his  own  costs,  although  be  sucoeeded  before  the 
justices.  Cbomptos,  J. — Another  difficulty  is  this : 
if  we  quash  the  order  by  nbioh  the  rate  was  originally 
qn'uhed,  the  rate  which  is  admitted  to  be  b«4  would  be 
left.  The  app.  bai  brought  np  the  order  for  axecntion ; 
you  might  more  for  a  role  nisi  to  set  it  aside.]  He 
admitted  that  be  could  find  no  antborities  or  precedents 
in  bis  fsTour, 

CnoMPTOir,  J. — No  Mithotities  hare  been  cited  in 
support  of  the  propositioo  that  the  order  for  quashing 
■  bad  rate  must  contain  an  order  for  a  new  one,  and  I 
do  not  see  why  it  should  do  so.  The  technical  objection 
as  to  the  taxation  is  also,  in  my  opinion,  bad,  for  the 
court  is  the  same  at  the  adjourned  as  at  the  quarter 
sessions,  and  the  taxation  of  cast*  may  take  pUoe  at 
any  time  between  the  two. 

SiiKB,  J.  ooDcnited.  Rde  refused. 

Stxbuho  v.  Lu>td. 

Pradiee — Servie*  of  rult—Exeeulion  againsi  goods. 

Where  the  deft,  has  left  the  eountrg,  and  has  not  since 
been  heard  of,  proof  that  a  eopg  <(f  a  rule  has 
been  left  at  Us  place  of  residence, 

tield  tuffiiient  serviee  to  entitle  the  pit.  to  istut  exe- 
cution against  his  goods, 
fiswton  moTcd  t9  make  »  ml*  thtoliite,   whicb 


called   npon  the    deft,  to  show  causa  why  be  ahoaU 
not  pay  a  sum  of  money  under  an  award. 

The  arbitrator  had  made  his  award  in  feTOur  el  the 
pit.,  and  shortly  after  it  was  made  the  daft,  had  de- 
clared he  would  ncTer  pay  the  money.  A  rak  alUaf 
npon  him  to  do  so  was  obtained  in  tba  aarly  part  ef 
this  term,  and  the  only  question  was  whether  tbs 
senrice  of  it  had  been  sufficient. 

Upon  inquiries  being  made  at  da(i.'s  heaw,  the 
■errant  said  that  ha  bad  gone  to  Amariea;  Us  Wa^ 
sister  took  a  copy  of  the  rule  opstain  to  hi*  wife,  wha 
was  ill,  and  returned,  saying  that  it  wa«  of  a»  aae 
bringing  any  more  >ncb  papers  to  the  hciase,  ■■  the 
deft,  went  to  America  in  July  last,  and  had  not  saaea 
been  heard  of,  and  all  the  furnitora  in  tha  haaaa 
belonged  to  his  father-in-law. 

Newton  submitted  that  the  aerriea  was  soSsieat, 
the  rule  hsTing  been  left  at  the  deft.'s  rasHa«c%  ia 
order  to  obtain  execution  on  it  against  the  fsadt 
which  were  in  tba  house. 

CBOHTToa,  J. — I  donbt  whether  this  aernea  iraaU 
be  sufficient,  if  yon  wished  for  an  attachment  agniaat 
the  person ;  but  I  think  it  enough  to  entitia  ja«  •• 
issue  axeeation  against  the  goods.  Tba  atroaj;  aattsr 
is  what  was  said  by  his  wife  and  sister-in-law. 

HuU  etbtok^t. 

Elusok  avo  othebs  v.  Brat. 
ArbUralion— Award  "subject  to  opiuuM  of"  another 

'  — Substituted  judgmenL 
Where  an  arbitrator  made  his  award  "  selbjeet  ta  U« 

opinion  "  of  another: 
Held,  that  this  was  a  substituted  judgment,  amd  dm 

award  therefore  had. 

This  was  a  rule  to  set  aside  an  award,  aa  tha 
ground  that  the  umpirs  had  acted  upon  the  opiaiaa 
of  his  attorney. 

Tha  action  was  originally  brought  for  rauxwing  tha 
harriers  between  the  nines  of  the  pits,  and  aome  oUnt 
mines ;  and  the  qnestion  of  right  depended  npoa  tha 
legal  construction  of  an  agreement,  and  of  a  r«»«la 
tion  by  which  tha  defts.  were  empowered  to  axtead 
tlie  drifts  from  their  mines  to  those  of  tba  pita.  Upoa 
the  caoM  being  referred,  it  was  agreed,  that  na 
counsel  or  attorney  sbooM  attend  on  eiihar  side,  bat 
that  the  question  should  ha  dadded  hy  gesuksaa 
akilled  in  engineering. 

The  affidsTita  showed  that  the  nmptre  deeidad  t* 
make  his  award  in  farour  of  the  pita.,  sobjaet  ta  tha 
opinion  of  bis  attorney  as  to  the  legal  effect  of  tha 
agreement  and  reaolntion. 

Uibeard  showed  canae.— -Tha  nmpire,  wbaa  he  teak 
the  opinion  of  his  attorney,  had  alnady  decided  (a 
make  his  award  in  favonr  of  tha  pits.  Ha  was  at 
liberty  to  consult  others;  nor  has  then  beta  any 
delegation  here.    He  referred  to 

Rnasell  on  Awsrds,  pp.  308  el  stq.  ,- 
Goodnum  r.  Sogers,  8  Jae.  &  W.  349 ; 
IFAtdRore  T.  Smlk,  39  L.  J.  403,  Ex. 

Uellish,  Q.  C.  (r.  Jonee  with  bidi)  in  sopport  af 
the  rule. — An  arbitrator  may  read  bo(^  or  rnenaH 
with  others,  so  ss  to  Inform  his  mind,  bat  tba  judg- 
ment must  ha  his  own.  This  was  a  rafereskca  ta 
engineering  gentlemen,  and  the  intention  of  tin  par- 
ties was  that  no  legal  opinion  should  he  taken. 

SiiEB,  J. — I  am  of  opinion  that  this  rule  abooM  W 
made  absolute.  It  is  clear  that  tn  arbitrator  or 
umpire  Is  allowed  to  consult  others  if  he  wishes  !• 
inform  his  own  mmd,  but  ha  must  not  sabstitats  Ibe 
opinion  of  another  for  bis  own.  From  the  afidavita  ft 
appears  that  the  sward  is  that  of  the  onpire'a  attar- 
ney,  not  tha  umpire's.  The  latter  acted  on  Us  attnr- 
ney's  adrice  without  a  moment's  consideratiea  or  d>»- 
cussion,  and  has  substituted  the  judgment  of  a]Mtli« 
for  bis  8WB. 
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Bko.  r.  Tub  Wedxesbuky  Local  Boaro  ok 

Hkaltii. 

Co$l$  of  appeal — Re$p.  not  apptaring. 

Witrt  an  appeal  u  affirmtd,  the   retp.,   tho»gh   he 

ioet  not  appear,  «Ut  be  ordered  to  paj/  the  oottt. 
The  ttuthoritj/o/LM  v.  Strain  questioned. 

Thi*  wu  a  rale  callinK  opon  the  app.  to  show  caase 
wkj  •  ml*  of  (bis  coart  sbonld  not  be  amended  by 
itrUdog  ont  w  mucU  of  it  a«  ordered  the  reap,  to  pajr 
tbeooata. 

The  apps.  baTing  made  some  alterations  in  or  near 
the  re*p.'s  boose,  nnder  tbe  powers  oonrerred  on  them 
bj  a  local  Act,  sommoned  bim  before  tbe  magistrates 
to  pajr  tbe  expenses  of  tbe  same.  An  objection  was 
tbea  taken  on  bis  behalf,  that  tbe  sanreyor  of  tbe 
board  of  health  was  an  interested  party,  and  this  ob- 
jection was  held  gocd,  and  the  summons  dismiued. 

Against  this  decision  the  Board  of  Health  appealed, 
but  the  resp.  was  no  party  to  the  appeal  and  did  not 
appear. 

The  Court  held,  that  the  daciaion  of  the  magtitrates 
^n*  wrong,  and  affirmed  the  appeal  with  costs.  A 
role  to  that  effect  was  accordingly  drawn  up,  and  it 
wu  to  striks  ont  of  it  so  much  as  ordered  tbe  resp.  to 
pay  tbe  costs,  thai  this  rule  was  obtained. 

Orof,  Q.C.  showed  tense. — This  rule  was  mored 
for  opon  tbe  gronnd  that  the  conrt  does  not  give  costs 
where  the  resp.  does  not  appear.  [Crompioit,  J. — 
In  this  case,  they  were  specially  asked  for.]  The  mle, 
if  it  is  a  mle,  applies  in  cases  of  conrictions  only. 
20  &  21  Vict  c.  43,  t.  2,  gires  the  conrt  power  to 
order  tbe  resp.  to  psy  the  costs :  {Moore  t.  Smith,  !8 
L.  J.  126,  M.  C.)  [Cbompton,  J.— We  cannot  tell 
what  may  have  been  passing  in  the  minds  of  onr 
brother  judges  in  tbe  full  court  when  they  granted  the 
costs ;  tboy  may  not  bare  thought  of  the  rule.]  Tbe 
costs  ware  expressly  asked  for.  [Cbohptoh,  J. — I 
do  not  know  of  tlio  existence  .of  any  auob  inflexible 
rale  as  that  alleged  here.]  RtbiiuoH  y.  Lttwremee 
and  BuiU  r.  Aoy  apply  to  conrictioas  only.  The 
general  rule  acted  upon' in  appeals  from  tbe  ruling  of 
Coobt;  Court  judges  ought  to  be  applied  here. 

B.  Maihtme  in  snppoit  of  the  rule. — Lee  r.  Aroia, 
28  L.  J.  221,  ll.  C.,  is  an  authority  directly  in  my 
faroor.  It  is  admiited  tba%  Uie  court  baa  discretion  in 
the  matter.  The  rule  acted  upon  and  luid  down  in 
£«e  T.  S'raw  was  the  fuuudjiion  of  tbe  adi'iM  giren 
to  the  roup,  by  bis  attorney.  He  was  advised  not 
to  appear,  becaose,  on  the  authority  of  that  case, 
nnleu  be  appeared  he  would  have  to  pay  no  costs. 
[CBOsiPToy,  J. — It  would  be  a  very  dangerous  prac- 
ties  to  allow  frirolous  objections  to  be  taken  before 
msgiatrates,  on  the  chance  of  getting  a  favourable 
decision ;  tiien  not  appearing  iu  case  of  an  appeal, 
and  so  paying  no  costs.]  All  that  the  court  did  was 
to  remit  tbe  matter  to  tbe  juatices.  Mo  caaes  have 
been  cited  in  which  a  distioction  bos  been  taken 
between  civil  and  criminal  cases,  as  affecting  this  rule. 
The  statute  makes  no  distinction,  Tbe  board  of 
health  appealed ;  the  resp.  gave  notice  that  he  would 
not  .appear.  [Cboupton,  J. — There  is  no  rule  such  as 
yoa  allege;  it  may  be  the  ordinaiy  practice.]  It 
iltore  1.  Smith  both  parties  appeared :  (  Veitablee  T. 
Ilardmam,  28  L,  J.  33,  M.  C.)  Tbe  practice  in  the 
Kx.  Ch.  is  analogous  to  this ;  if  tbe  decision 
of  the  inferior  court  is  reversed,  the  app.  gets  tbe 
costs  in  the  court  below  only.  [6Vay  referred  to 
Schroe^  T.  Ward,  32  L.  J.  ISO,  C.  P.;  7  L.  T.  Rep. 
N.S.  825.]  Tbe  reason  why  the  pnrty  who  appeals  from 
the  ruling  of  a  County  Conrt  Judge  gets  bis  cost*  is, 
because  the  costs  of  the  appeal  are  in  many  eves  so 
mnoh  greater  than  the  sum  in  dispute,  tbnt  tbe  power 
of  appeal  would  be  otherwiae  a  Aiintiofa  hareditae. 

Jan.  30. — SiiKK,  J.  deliveied  jiidgmrnl. — This 
WW  •   rule  argued   bvfttie  lay    brvlUer    Qromfton 


and  myself,  calling  upon  tbe  apps.  to  show  canso 
why  so  much  of  a  rule  of  this  court  as  ordered 
the  resp.  to  pay  the  costs  of  it  should  not  be  struck 
out.  [His  Lordship  then  stated  the  facts.]  Tho 
ground  opon  which  it  was  asked  that  the  rule 
should  be  amended  was,  that  tbe  case  of  Lee  v . 
Strain  bad  not  been  brought  to  tbe  notice  of  the 
court  at  the  time  the  order  for  costs  was  made.  That 
was  a  case  in  which  it  was  slated  by  the  court  "  our 
practice  is,  where  no  one  appears  on  behalf  of  tbe 
reap.,  not  to  give  costs."  Now  we  have  consulted  tbe 
other  jndges  of  this  court,  and  they  say  the  rule  latn 
was  granted  because  Lee  v.  Strain  had  not  been 
brought  to  their  notice  before,  and  they  therefore 
thought  that  it  was  a  matter  which  should  be  recon- 
slderad.  We  do  not  mean  to  lay  down  any  general 
rule  that  where  the  reap,  does  uot  appear  tbe  costs 
win  fallow  tbe  event ;  but,  on  the  argument,  casea 
of  appeal  from  the  decisions  of  County  Court  Judgea 
were  cited,  in  which  it  was  held  thit,  in  such  case*, 
as  a  general  rule,  the  sncoessfu!  party  is  entitled  to 
costs.  We  think  these  esses  more  analogous  to  the 
present  one  than  that  which  was  referred  to  and 
relied  on.  The  rule  will,  therefore,  be  discharged. 
Rule  dieeharged. 

Rko.  v.  TuiRi.wii(. 

C2<io  varrauto — Relator — Affidavit. 

Th*  affidavit  upon  Khich  the  rule  for  a  quo  warranto 

it  moved   mutt    thou    upon  the  fact  of  it  that 

the  "  relator  "  it  duly  qualified,  and  no  amendment 

it  allowed  afleiwardt. 

This  was  a  rule  calling  npon  the  deft  to  show 
cause  why  a  quo  warranto  should  not  issue  to  show  by 
what  authority  he  exercised  the  office  of  a  councillor  in 
Bolton. 

The  grounds  on  whioh  the  rule  was  obtahied  was, 
that  several  persons  who  voted  for  tbe  election  of  the 
deft,  as  councillor  personated  burgesses. 

Manitig,  Q.  C.  (with  him  ifilvard)  showed  cause. 
—Tbe  relator  roust  be  a  burgess,  or  iubjeot  to  tb« 
jurisdiction  of  the  borough  : 

Rfx  V.  Cunlip,  6  T.  K.  503 ; 
Rex  V.  rarry,  6  Ad.  &  E.  810 ; 
Rule  8,  Nov.  1839. 
The  affidavits  atate    that  the  relator  is   ■  tailor  in 
Bolton ;  they  do  not  show,  as  they  ought  to  do,  that 
he  is  a  householder,  and  subject  to  tbe  jurisdiction  of 
the  corporation. 

WeUiy  in  support  of  tbe  rule. — A  man  who  is 
stated  in  the  affidavit  to  be  "a  tailor  in  Bolton,' 
must  prima  facie  be  assumed  to  be  a  householder  tlitre, 
especially  as  he  goes  on  to  say  that  "  he  applies  as 
relator." 

Cbovptox,  J. — The  rule  is  imperative,  tbut  there 
must  be  •  good  relator  at  tbe  time  the  role  is  moved 
for;  therefore  no  amendment  can  be  allowed. 

Rule  ditcharged  vithoHl  eottt. 

BuADPOBD  t>.  Woollen. 
Avard— Enforcement  of  in  favour  of  party  Gorged 

with  perjurg. 
The  eourt  will  not  refrain  from  enforcing  an  award, 

exeq>t  for  tome  defect  manifett  on  the  face  of  it. 

Therefore,  where  it  appeared  that  the  party  in  whote 

favour  an  award  had  been  made  wat  iiAitquently 

committed  to  take  hit  trial  for  perjury  in  the  matter 

of  the  award : 
neld,  not  tufficient  ground  to  prevent  the  eourt  t»fure- 

ing  the  award. 

Rule  to  show  cause  why  an  award  should  not  be 
enforced,  by  which  tbe  d»ft,  Tfaf  ordered  to  nav  a  turn 
of  money  to  the  pit,  f-  ^^^I^ 
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Gbiffiths  v.  Jbhkihs — Ex  parte  Sib  6.  East. 


[Baiu 


Coleridge,  Q.C.  showed  e*nae. — The  qoestion  be- 
tween the  parties  wu,  whether  a  certain  contract 
was  entered  into  bj  the  deft,  on  acoonnk  of  the 
pit.,  or  on  bis  own  aceonnt.  The  pit.  before  the 
Mrbitrator  swore  that  the  deft,  entered  into  it  on 
his  own  aeoount.  The  deft,  charged  him  wiih  perjarjr, 
and  he  had  been  since  committed  b;  the  magistrates 
to  take  his  trial  for  that  offence.  The  point  is, 
whether  the  court  will  enforce  an  award  made  in 
faroor  of  a  part;  charged  with  perjorj.  [Ckouptox, 
J. — You  should  have  moved  to  set  it  aside.  We 
cannot  hear  anything  but  what  appears  on  the  face  of 
the  award.  You  should  have  indicted  him  earlier. 
The  iurarinble  rule  is  not  to  interfere  except  where 
there  is  something  bad  on  the  face  of  the  award. 
Here  there  is  only  an  tx  parte  hearing  before  the 
ni  igiitrates.]  The  application  now  is  to  prevent  the 
interference  of  the  ooort  in  enforcing  the  award. 

Cromptok,  J. — If  an  action  were  brought  on  the 
awar<l,  it  woold  be  no  defence  to  plead  that  the  party 
in  whose  favoor  it  bad  been  made  had  been  since  that 
time  charged  with  perjury.  Even  if  the  grand  jnry 
h.id  found  a  true  bill,  I  doubt  whether  we  could 
iutetfere.  Xule  aiedute 

OuirFiTiu  (app.)  V.  jKNKuia  (resp.) 
Salatt  of  Frauds — Inlerest  in  land — Mere  lieenee — 

Sur/ace-damage. 
n'itre  A.  vei'ballj/  agreed  to  aUou  B.  to  enter  on  Ait 

land,  and  trect  a  limehiln  and  teork  «  qtiarrj/  on  it, 

on    contideration  of  B.  pajfing  for  the  dantage 

catued  iy  patting  and  rtpaiting : 
Held,  that  tliit  teat  a  mere  licence,  not  an  inlerett  in 

had,  and  therefore   not    uilhin    the  Statute   of 

Fraudi. 

This  was  an  appeal,  in  the  form  of  a  special  case, 
from  the  ruling  of  the  County  Court  judge  at  Neath, 
iu  Glamorganshire. 

The  pit.  below  sued  the  deft,  below,  to  recover 
damages  for  injury  caused  to  the  plt.'s  Isnd  by  the 
woiking  of  quarries  and  limekilns  1^  the  deft  on  the 
land. 

It  appeared  that  in  1857  the  app.  informed  the  resp. 
that  be  wii>bed  to  open  a  limekiln  on  his  land,  to  which 
the  latter  replied,  that  he  had  no  objection,  provided  be 
Were  paid  for  whatever  damage  might  be  done,  and 
his  landlord  did  not  object.  The  resp.  verbally 
agreed  to  those  terms,  and  accordingly  the  quarrien  aud 
limekilns  were  worked  from  that  time  to  1862. 

In  1859  5/.  was  paid  for  the  damage  so  done,  but  in 
I8G0  the  aip.  refused  to  pay  any  more,  on  the  ground 
that  be  had  a  grant  of  the  quanics  and  limekilns  from 
the  landlord. 

The  case  stated  that  there  was  no  evidence  of  the 
grant,  but  that  it  wu  admitted.  Upon  these  facts  a 
verdict  was  entered  for  the  pit.,  damages  iU.,  which 
included  a  small  anm  for  a  fence  which  the  resp.  bad 
been  obliged  to  erect  round  the  quarries. 

Coleridge,  Q.  C,  for  the  app.— (Irst  the  parol 
agreement  is  Toid,  as  affecting  an  interest  in  land  : 

Carrington  v.  Roott,  a  M.  &  W.  248. 
[CitoMrron,  J. — Does  any  interest  pass,  or  is  it  a 
were  licence?"]  Secondly,  there  was  nothing  said, 
at  the  lime  of  the  agreement,  as  to  putting  np  a  fence. 
The  pit.  cannot  recover  for  that.  Thirdly,  the  acta  of 
the  app.  were  committed  in  respect  to  an  alleged  title 
to  land ;  therefore  the  County  Conrt  has  no  jurisdic- 
tion :  (9  &  10  Vict  a  95,  s.  58.)  [CuOMrrox,  J.— 
The  judge  finds  no  question  of  title,  bat  merely  that 
the  app.  acted  in  respect  of  an  agreement;  be 
seems  to  bare  decided  nothing  in  respect  of  the 
grant,  the  only  question  with  him  wai  whether  there 
was  a  contract  or  not.] 

U.  Jair  et  for  the  resp. — This  is  a  mere  licence  to 
gOBn.Uu4  and  erect  »  liwe-kila  (hcrsoo;  therefore 


the  Statute  of  Frauds  does  not  apply.  Then  was  m 
agreement  for  the  payment  for  tlie  stone,  but  merely 
as  to  the  damacet  for  pasaing  and  repsaiog  OTcr  the 
land. 

Wood  V.  Leadbiiler, 

Wright  t.  Stavert,  39  L.  J.  161,  Q.  B  ;  S  L.  T. 
Rep.  M.S.  175. 
[Cromptoh,  J. — The  licence  was  revoeabie ;  if  tie 
licence  was  revoked,  and  an  action  bnmght  for  goiag  « 
the  land,  there  would  be  no  defence  to  it.]  Tb*  ajif. 
admitted  bis  liability  down  to  1860 : 
CockeU  V.  Ward,  I  C.  B.  158. 

Coleridge,  Q  C,  in  reply  : 

Cairitigton  r.  Root;  S  M.  &  S.  S48;  per 
Parke,  B. 
[CaoMPTOw,  J. — ^Where  the  agreement  is  that  cropa 
or  potatoes  shall  remain  on  the  land,  it  has  been  held 
that  an  interest  passes,  because  they  derive  siuteoaoee 
from  it.]  The  contract  here  was  that  the  app.  sheali 
come  on  the  land  and  erect  quarries  and  lime-kila  oa 
it ;  surely  that  was  a  passing  of  an  interest  which  Le 
would  not  otberwiae  have.  [Cromptos,  J.  nfenod 
to  Doe  dem.  Banley  v.  Wood,  2  B.  &  Aid.  724.] 

Ckompton,  J. — I  am  of  opinion  that  the  judgment 
in  the  Connty  Conrt  was  right  There  was  abuodaot 
evidence  of  a  contract  to  pay  for  what  is  called  sur- 
face-damage, in  consideration  of  a  licence  to  pass  and 
repass.  There  is  a  great  difference  between  this  ease 
and  tboie  which  affect  the  right  to  take  crops,  &e.  Is 
may  be  that  a  licence  to  take  sand  or  stone  would  not 
be  within  the  statute ;  they  derive  no  sustenaooe  fr«a 
the  land. 

Sbkb,  J.— The  only  way  in  which  it  oould  b«  said 
that  this  is  an  interest  in  land,  would  be  by  boUing 
that  the  tenant  parted  with  so  much  of  his  interest  in 
the  land  as  is  occupied  by  the  quarries  and  lioM-kiht; 
but  the  case  finds  only  an  agreement  to  pay  for  the 
surface-damage.  Mr.  James  withdraws  tb*  dais  f«r 
the  erection  of  the  fence,  which  cannot  b«  sopportcd, 
therefore  there  will  be 

Judgment  for  the  re$p.,  wiU  oasts. 

Ex  parte  Sib  0.  E*»r. 
10  ^  1 1  FicL  c.  aa— drainage — Coeti — Indo—re 
Committionert. 
The  10  <f  11  Via.  c.  38,  ».  6,  authoritet  the  ladomre 
Commietionert  to  reguire  luch  teemi^  to  be  ginu 
ae  Iheg  ehall  thini  fit  for  the  pefuunt  hg  Ike  ap- 
plicant of  all  ootti  iiieidenl  to  the  inquirtee  emd 
proceedingt  in  relation  thereto : 
Held,  that  the  oommiMtioneri  hare  no  poieer  tmJer  Ikh 
leetion  to  direct  the  cote  incurred  bg  a  pareg  teto 
tucou'fullg  oppotee  the  application,  to  be  ptM  «■< 
of  tuch  teeurUy. 

Ceote,  Q.C.  moved  for  a  rule  calling  npe«  ike 
loolosure  Commissioners  of  England  and  Walea^  t* 
show  cause  why  they  should  not  direct  the  oerta  in- 
cnrred  in  a  certain  inquiry  to  be  asoertaioed  and  paid. 
The  owner  of  Castle-Eaton,  a  parish  utuate  betweea 
Wiltshire  and  Oloncesterahire,  had  applied  under  the 
10  &  1 1  Vict  c.  38,  to  the  Indoaure  Commitsieoers, 
in  order  to  have  bia  land  drained.  Sir  George  East, 
the  owner  of  land  on  the  opposite  side  of  the  rirsr, 
opposed  the  spplication,  which  was  refused  by  the 
commissioners,  after  hearing  both  parties.  The  6th 
section  of  the  Act  in  qnestion  is  as  follow* : — **  Aad 
be  it  enacted,  that  the  commisnonen  may  ia  aeaiy 
case,  before  Uiey  shall  jTOceed  to  act  or  inquire  of  or 
in  relation  to  any  snch  memorial  as  aforesaid,  reqain 
such  provision  or  security  to  be  made  ar  given  as  they 
shall  think  fit  for  the  payment  by  the  partiea  makiag 
the  application,  of  all  costs  incident  to  or  to  be  ooea- 
sioned  by  the  inquiries   and    preceedmgs   in  rcUtioa 

theieto."    Tlia  cominiMionta  irer*  p^ectljr  wiltisf 

Digitized  by  VjOOQIC 


Vol.  6.] 


•THE  LAW  ftEf  ORtEB. 


783 


Bail] 


Ex  paria  Mju<tkbs — Rko.  r.  Kpubajm  Obat. 


[C.  Gas.  II. 


>  direct  (be  coats  incnrred  hj  Sir  G.  East  to  b«  paid 
at  of  the  Kcnrit; ;  bat  t1i«/  donbtcd  their  power  to 
a  BO  under  the  Act.  He  snbmitted  thst  the  word 
inqniries"  refers  to  what  is  done  pidiininarily  bjr 
le  comminioDars,  and  "proceedings"  indndes  ths 
ibaeqneot  steps,  sach  a*  the  opposition,  &&  [Shbb, 
. — Tb»  words  "  inqniries  and  proceedings"  seem  to  me 

>  applr  to  the  words  "  before  tliey  shall  proceed  to 
iqnire.*] 

CaoiOTO!!,  J.— I  think  that  ths  words  are  not 
rang  enoogh  to  giro  the  oommisaioners  the  power 
>ii  would  wish  thsm  to  hare.  If  tka  Legislatnre 
id  wished  to  gire  the  partjr  who  opposes  snecess- 
lly  bis  costs,  they  might  bare  said  so  in  explidt 
rms. 

Shee,  J.  concnrred.  Huh  r^/iuei. 

Ex  partt  Masters. 
62  Geo.  3,  e.  209 — Ifewgat*  pritonfor  erimmal 

ojtnderi — Citnl  procest, 
f  Ih  S2  Geo.  3,  e.  209,  Newgate  w  made  a  prison 
fir  the  reception  nf  erimiml  offenders  onlg.    Tkert' 
for*  <•  person,  eommiUed  by  civil  proem  eaimof 
b»  detained  Aere, 

This  was  a  rul»  calling  upon  tlio  Income  Tax 
>mmissioners  for  the  parliA  of  Kensington,  the  Com- 
issioners  of  Inland  Revenne,  and  the  keeper  of 
liilecrosa-atreet  Prison,  to  show  canw  why  a  writ  of 
heas  cnrpiu  sboald  not  issns  to  bring  np  the  body  of 
lorge  Masters. 

The  facts  wore  these : — ilastcrs  was  the  collector 
the  income  tax  for  Kensington,  and  became  a  de- 
ilter.  He  was  thereupon  committed  to  Newgate, 
t  lemored  himself  by  kabeas  corpus  to  the  Queen's 
son. 

Upon  the  passing  of  the  Qneen's  Prison  Discon- 
Dance  Act,  he  was  remored  by  order  of  the  Chief 
itic*  to  WhiteoroM-street.  The  question  was  whe- 
T  the  orig'nsl  commitment  to  Newgate  wss  good. 
A'«ima  showed  canse.— The  commitment  took  place 
Jer  the  3  Geo.  4,  a  88,  by  which  authority  was 
•e»  t»  imprison  *  defaslter  and  seise  his  estate. 
particolar  g«i>l  is  mentioned  in  th«  Act ;  therefore 
I  common  gaol  of  tU*  county  is  the  proper  prison, 
tha  52  Geo.  3,  c  209,  Wewgate  wss  declared  to 
the  common  gaol  of  the  county  ot  Middlesex; 
refora  the  commitment  to  Newgate  was  prapw. 
s  4  OfO.  4,  c  64,  B.  4,  gives  power  to  clasrify 
toners,  and  if  there  is  any  prison  where  there  are 
means  of  classifying  all  the  prisoners,  sueli  pri- 
ers  may  be  ramored  to  other  gaoln,  where  they 
y  bs  kept  in  particular  classes ;  but  it  is  not  neces- 
r  to  name  !lie  other  gaol  in  tlie  warrant.  [Cbomp- 
I,  J. — The  prisoner  oujjht  to  be  sent  to  a  gaoler 

>  lias  *  riglit  to  detain  him.] 

Weltbjf  in  support  of  the  rule.— The  question  is, 
itber  this  person  could  lawfully  hare  bean  com- 
ted  to  the  gaoler  of  Newgate.  It  was  not  a  erimi- 
process ;  it  was  a  committal  under  a  civil  process 
il  lie  lind  paid  the  money.  The  3  Geo.  4,  c.  88, 
t,  gave  tlie  commissioners  power  to  imprison  a  de- 
ting  collector ;  if  t  person  refused  to  pay  the  tax, 
r  might  commit  him  to  the  common  gaol.  It  is 
litted  that  Newgate  is  the  common  gaol  for  the 
ily  of  Middlesex.  There  were  other  provisions  for 
isferring  prisoners  who  were  not  felons  or  other 
iders,  from  Newgate  to  other  prisons.  Newgate 
A  criminal  prison  only.  Persons  committed  for 
empt  conld  not  be  kept  there.  The  original  com- 
nent  oaglit  to  have  been  to  Whitecross-street 
UOMPTON,  J. — I  am  sorry  that  this  case  has 
I  argued  beiore  a  single  judge,  for  it  involves  the 
traction  of  difficult  Acts  of  Parliament;  but  I 
r  received  much  assistance  from  the  Indd  argn- 
ts  of  the  learned  oonnsel,  and  it  is  a  case  which 


admits  of  no  delay,  as  the  liberty  of  the  subject  is 
invoWad  in  it.  I  am  of  opinion  that  Newgate  is, 
Ottder  the  Act,  intended  for  criminal  offiindars  only, 
and  it  is  dear  that  the  party  in  whose  behalf  this 
application  is  made  was  not  committed  as  such. 
Then  (he  question  arises,  was  the  warrant  good  when 
it  issnad  ?  It  can  be  good  only  if  it  issued  to  the 
proper  gaoler  and  the  prisoner  was  taken  into  the  proper 
custody.  Mr.  Kesne  ssys,  that  when  once  the  prisoner 
was  in  Newgate  the  sheriff  could  deal  with  him,  but  I 
cannot  accede  to  that  proportion.  The  pre> 
amble  of  the  statute,  the  62  Geo.  3,  c.  209, 
shows  that  its  object  wss  to  constittite  Newgate  a 
prison  for  persons  committed  for  crime,  while  other 
prisons  might  receive  persons  committed  under  dvil 
process.  Sect  56  refers  to  "  felons  and  other  persons 
not  by  this  Act  authorised  to  be  confined ;"  but  the 
"  other  offenders"  must  mean  such  prisoners  as  mis- 
demeanants who  sre  alluded  to  in  the  1st  section. 
Then  tbe  57th  section  ssys  that  prisoners  for  contempt 
shall  be  treated  as  committed  under  civil  process. 
I  was  perplexed  at  first  with  the  langtuge  of  the  58th 
section,  but  (he  words  "  or  others"  must  mean  persons 
charged  with  a  delictum  or  crime ;  it  cannot  be  in- 
tended that  any  persons  may  be  sent  to  Newgate  under 
civil  process.  The  warrant,  therefore,  ought  not  to 
have  been  sent  to  Newgate,  nor  could  the  gaoler  say 
that  the  prisoner  was  rightfully  in  his  custody.  He 
must  therefore  be  discharged.  It  is  practically  of  no 
great  consequence  to  tbe  prisoner,  for  I  suppose  he 
can  be  spprehended  afresh  on  a  good  warrant 

SuU  absolute. 


CROVm   OASES  MCSKRVED. 

Reported  by  Joirs  THOMraox,  Enq.,  Burrlster-at-IJiw. 

Sattirdi^,  Jan.  33. 

(Before  Cockburs,  CJ.,  Cromptox  and  Willcs, 

JJ.,  Chazihell,  B.  and  Keatiro,  J.) 

Reo.  e.  Kphraiu  Gray. 

Indictment — Felony — Omisticn  ofjiimioaslf.'' 
An  indictment  mder  the  24  ^  25  Kte<.  c  97,  s.  15, 

for  the  /dony  of  damaging  a  machine,  with  intent 

to  destroy  the  same,  charged  the  offence  to  have  been 

committed   "unbuofiilly  and   ma-Hetouth/,"  in  the 

language   of  the   statute,  bat    omitted  the  word 

"feloniously  i" 
Held  bad,  as  the  word  feloniously  was  a  term  <f  art 

and  neee'sary  in  all  indictments  for  felony,  whether 

at  common  law  or  created  by  statute. 

Case  reserved  for  the  opinion  of  this  Cionrt 

At  the  Michaelmas  Quarter  Sessions  for  Essex,  held 
at  Clielmsrord,  on  Oct.  20,  1863,  Ephraim  Gray 
was  put  upon  his  trial  npon  the  following  indictment : 

Essex,  to  wit — Tbe  jurors  for  our  Lady  the  Queen, 
upon  (heir  oath  present,  that  Ephraim  Gray,  late  of 
the  parish  of  Romford,  in  the  county  of  E^sex,  labourer, 
on  the  29lh  Oct  a.d.  I86S,  wilh  force  and  arms,  at 
tlie  parish  aforesaid,  in  the  county  nfuresaid,  did  an- 
lawfully  and  maliciously  damage  with  intent  to  destroy 
certain  machines,  then  and  there  being  and  used  for 
ploughing  and  performing  other  agricultursl  operations, 
to  wit,  two  ploughs  and  one  scarifier,  the  property  of 
John  Samuel  Finch,  against  the  form  of  the  statute 
in  snch  case  made  and  provided,  and  against  the 
peace  of  onr  Lady  the  Qneen,  her  crown  and  dignity. 

He  pleaded  not  guilty. 

His  counsel  olijected  to  tbe  validity  of  the  indict- 
ment (hnt  the  word  "  fdonionsly"  was  omitted  from 
it ;  and  also  contended  that  as  the  ploughs  which 
he  was  charged  with  nnlawfnlly  and  maliciously 
damaging  were  one  of  them  a  patent  plongb  of 
Bastalt,  and  tbe  other  an  ordinary  plongh,  both  of 
them  of  a  description  commonly  in  use  in  aeiicnltnrr,  . 
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and  worked  by  hones,  and  the  scarifier  alsowas  of  a 
description  commonly  in  nee,  the  damaging  was  not  an 
otlV'nce  wlibin  the  etatnte  24  &  S5  Vict.  c.  97,  8.  15. 

The  Clininn  in  left  the  facts  to  the  jury,  who  found 
tlie  prisoner  guilty;  and  the  Court  directed  that  the 
prisoner  should  enter  into  n  recognisance  of  bail,  with  a 
surety  in  the  sum  of  50L,  conditioned  to  appear  and 
receive  judgment  when  called  upon,  and  reserred  the 
two  qiie.-lii>ns  of  law  for  the  cnnsidenstion  of  the 
Justices  oi  cither  Bench  and  Barons  of  the  Kx. 

0.  G.  RouxD,  Chairman. 

Amended  pursuant  to  the  order  of  the  court,  bearing 
^4te,  Xor.  21,  1863.         C.  0.  Round,  Chairman. 

Murphy  for  the  prisoner. — The  indictment  is  bad 
for  the  omission  of  the  word  "feloniously."  It  is 
founded  on  the  24  &  25  Vict,  c  97,  a.  15,  which 
«nacts  th.it  whosoever  shall  unlawfully  and  malicionsly 
cut,  break,  or  destroy,  or  damage  with  intent  to  destroy 
or  to  render  useless  any  machine  or  engine,  &e.,  shell  be 
guilty  of  felony.  This  being  a  charge  of  felony,  it  is 
necessary  to  allege  that  the  person  charged  fcluniously 
committed  the  act.  The  old  law,  that  all  felonies  must 
be  laid  to  hare  been  done  "  feloniously,"  is  not  altered 
by  the  Consolidated  Criminal  Statutes.  (He  was  then 
stopped.) 

I'kUbrkk  for  the  prosecution. — The  indictment  is 
sufficient,  and  follows  the  words  of  sect.  15,  charging 
that  the  prisoner  did  nnlawfully  and  maliciously 
damage,  &C.,  and  alleges  what  that  section  declares  to 
be  a  felony.  In  •  note  by  Uammond  to  Com.  Dig. 
"  Indictment "  0.  6,  "  So  an  indictment  for  felony  ought 
to  tar/ehnice,"  refening  to  Jta  v.  Johnson,  3  Jl.  & 
S.  339,  where  the  word  feloniously  was  omitted  before 
the  word  embezzle,  it  was  doubted  whether  it  was 
necessary  to  aver  it  if  the  offence  was  described  in  the 
words  uf  the  siatute.  ^Bj  the  CouuT. — But  the  in- 
dictment in  th.it  cise  cvncluded,  "  And  so  the  jurors 
fay  tliat  he  did  '  feloniously  '  embezile,"  and  that  was 
held  sufficient.]  Bet  v.  Crighlm,  Kus.  &  Ky.  62. 
[WiLi.KS,  J.— Ill  Hul/ord  V.  BaUey,  13  Q.  B.  426, 
the  Court  said,  that  where  the  witrd*  are  words 
of  art,  yon  cannot  use  equirslent  expressions. 
That  was  in  a  case  where  the  argument  was 
whether  equivalent  expressions  would  do.  Parke,  B. 
said:  "If,  indeed,  the  words  'several  Bshery'  were 
terms  of  art,  such  as  the  words  '  felony,'  '  murder ' 
*  burglary,'  equivalent  expressions  could  not  be  used.  J 
Jf  litis  wen  an  indictment  at  common  law  I  admit 
nothing  could  cure  the  defect  [Covkddrn,  O.  J. — 
What  distinction  can  there  be  between  the  unwritten 
Uw,  which  attaches  the  crime  of  friony  to  a  given  state 
<>f  facts,  and  the  statute  law  which  does  the  same?] 
He  referred  to  Hawk.  P.  C.  "  Indictment,"  ss.  5.%  110. 

C<>CKBUR.t,  C.  J.— All  the  text-books  lay  it  down 
as  a  general  rule,  without  any  distinction  as  to  felonies 
at  common  law  or  by  statute,  that  in  an  indictmAit  for 
felony  the  word  "  feloniously"  must  be  used.  I  think 
that  principle  is  welt  founded  in  snbstsnce,  and  that  it 
is  a  whoUsome  rule  that  there  should  be  on  the  face  of 
the  inlictment  an  intimation  whether  the  offence 
charged  is  a  felony  or  misdemeanor.  It  would  produce 
great  confusion  if  it  were  not  so,  and  it  is  safer  to 
adhere  to  the  old  rule.  Therefore  the  indictment  not 
liaving  laid  the  offence  to  have  been  "  Moniously,"  it  is 
bad. 

CiiOMPTON,  3. — I  am  of  the  same  opinion.  This 
is  not  a  mere  technical  rule.  According  to  all  the 
precedents  and  text-books  it  is  necessary  to  show  on 
the  indictment  whether  a  felony  or  misdemcinor  is 
charged. 

The  rest  of  the  Court  concurring, 

Conviction  juaihei. 


COUKT  OF  BANKBXTPTOT. 

Reported  by  A.  A.  Doitit  and  i.  Murga^c,  C^ipi, 
Barrlsters-at'Law. 

BRISIUL. 
Oct.  26,  i>eo.  9,  16  and  24,  and  Jan.  12. 
CBefore  Mr.  Coin-nissioner  ttiij.) 
Ex  parlt  Goss  and  axotiikk   (Trustees),  n  ff. 

AND  J.   H.  \VlU.MhTr. 
24  ^  23   Vict.  e.  134,  $.   192— />ee<l  of  uMtigmat 
Prolecltin     of    crediton    tutd  r  —  Ifon-ddimj 
of  book4    to    truUa — A(IJnliealion   of  tml- 
ruptcjf. 
Creditort  mag  be  at    amplg  prolrrlal  under  dmi 
regitttrtd  pwnuant    to  Ike   iOind  ttetinnt/tU 
B.  A.  1861,  OS  nndtr  adjuliitiitons  in  iautrwflef, 
except  in    regard   to  tramactloiu  impracMh  u 
acU  of  bankruptcy. 
Where/atlacioHS  rejtreterJttliom  as  to  the  ommt  'J 
debit  oibUj  by  a  debtor  ore  mode  to  crtdilm  v 
an  alleged  inducement  to  them  to  astenl  to  a  M, 
the  burden  of  proof  it  thi-own  upon  Ike  (tk"" 
teeking  to  uphold  the  deed,  to  oatUfy  the  «nr<  Ikl 
the   requltite    mnjoriiy  of  aisemti  hat   not  bte> 
obtained  by  me-nt  of  lyih  rrprrtentatioitt. 
A  debtor    having    executed    a   deed  of  auljmat 
for  the  benefit  of  creditort,  neglect»d  to  fin  f  » 
the  trmleei  hit  bookt  of  accowtt,  the  poueiao*  •/ 
lehick  vat  necettary  to  enable  the  trtnlett  l»  yet  it 
the  debit   due  to  the  estofe,  uttU  i  »k  time  tfta 
execution  of  the  deed : 
Held,  that  the  requiremenlt  of  the  lUt  eondilim  tf  (h 
I92iuf  lection  had  not  been  compiled  tciih. 
Annnlling  adjudication.     This    was  an  appTaliti 
under  the  199th  section  of  the  B.  A.  1861,  on  bebf 
of  Samuel  Goss  and  Thomas  Beynon,  tnisiees  nadw  > 
deed  of  assignment  executed  by  the  bank: opts  for  tk 
benefit  of  their  creditors  pursuant  to  t'le  192uJ  9«cli». 
to   dismisi   the  petition  for  adjudication  and  aecii 
tlie  bankruptcy.  The  circumstances  were  ai  f«lle«:- 
On  the  22ud  Aug.  1863  the  bankrupts,  wbe  wtn 
shipbnilden  at  Newport,  disposed  of  their  dry  dock, 
sbipbnilding  yard,  stock  and  implemmts  of  trade,  t»> 
joint-stock    company    for   a    uum   of    800M     Tie 
purchase-money    w**    receired    by    lleasn.   Bsikr, 
Greatrex  awl  Co.,  bankers,  of  Newport,  and  by  Iktn 
addled  iu  discharge  of  a  debt  das  from  the  baDkrspls. 
On  the  1 9th  Sept.  the  bankrupts  executed  to  tnaUts. 
for  the  benefit  of  their  creditors,  a  deed  of  assigeoot 
of  all  their  estate  and  effects,  their  joint  estate  m- 
sisting  of  debts  doe  to  the  firm  and  the  separate  nt>t« 
of  the  furniture  of  the  bankrupts  severally.    On  lb 
7tb  Oct  a  petition  for  adjudication  was  filed,  the  k* 
of  bankmptey  being  the  deed  of  assignmenL    VpM 
tb«  adjudication  being  made,  an  order  was  sKa^ 
to  suspend  the  advertisement,  upon  tb*  greondtbit 
time    was  required    to    complete  the  regiatratioa  d 
the   deed    of   assignment;    and   on  the  26th  Od- 
the  present   application   was   made,  on  behalf  if  iW 
trustees,  to  dismiss  the  petition  for  adjndiealiea    Tk 
application  was  supported  by  an  affidavit  of  the  bi»l- 
rupta,  setting  forth  that  the  deed  of  aasignoMit  M 
been  duly  registered,  and  that  all  the  other  nqeiata 
had  been  duly  complied  with.     Un  belialf  of  tbepX)- 
lioning  creditors,  it  was  proposed  to  eiamioe  wi(M«<^ 
and   to  cross-examine   the    bankrupts.      This  tin*; 
objected  to,  the  court  required  the  petilioDiiig  oe*  ••» 
ta  allege  special  ground  fur  the  application.  Aeoiirdia|l; 
affidavits   were  filed  io  support,  and  on  the  3rd  K''- 
the  court  pronounced  an  order  that  tlie  petilie<f( 
creditors  be  at  liberty  to  summon  and  cross- ezaw* 
ths  bankrupts,  and  to  summon  and  examine  other  <i>- 
nesse*  vlvd  voce  in  opposition  to  the  motion  to  disso 
the  petition,  and  giving  liberty  to  the  trustees  nodertt' 
deed  of  ascignment  and  the  buiknipts  (« tender  eriilMi 
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viva    voce,    and    to    crou-examine    the   petitioaing 
creilitora'  witnesses. 

SerenI  witnesses  having  been '  Bzaminad,  tb«  ease 
now  came  on  for  argument. 

Abbot  appeared  in  sapport  of  the  application. 

Bdlin,  lot  the  petitioning  creditors,  cited 

Et  parte  ffarrit,  9  L.  T.  Rep.  N.  8.  239;  and 
Ex  parte  Coekburn,  lb.  403  and  464. 
Upon  the  point  that  literat  ooinpliance  with  the  reqni- 
•ilea  of  the  section  was  essential.     He  rererred  to 

Ex  parte  Grainger,  5  L.  T.  Bep.  N.  S.  464;  and 
Ex  parte  Bennett,  lb.  493. 

AVnt  in  replj. 

Jan.  12. — Mr.  Commissioner  Hilu — ^Upon  this 
•pplieation  it  will  not  be  necessary  for  the  ooart  to  deal 
with  all  the  points  to  which  its  attention  has  been 
drawn.  Daring  the  argument  it  appeared  to  me  likel/ 
that  my  decision  upon  on*  of  these  questions  would  of 
itself  determine  the  whole  case.  It  seemed  to  me  that 
it  might  be  found  essential  to  tlie  interests  of  the  cre- 
ditors that  a  jndieial  inrestig^tion  should  be  had  of 
certain  claims  of  which  the  conrt  could  take  no 
cogaisanoe  by  virtne  of  its  powers  over  the  registered 
deed.  Doubtless,  by  the  I97th  claniie  of  the  Act  of 
1861,  the  jnriidiction  of  the  court  in  tlie  administration 
of  the  debtor's  estate  under  such  deed  is  as  eztensire 
■s  that  in  bankruptcy.  But  bankruptcy  is  of  two 
kinds,  and  the  rights  of  creditors  under  the  one  are  not 
so  large  as  those  under  the  other.  Under  an  adjudica- 
tion upon  a  bankrupt's  own  petition,  to  which  I  think  a 
registered  deed  assimilates  itself,  the  doctrine  of  relation 
has  no  place,  and  for  want  of  the  aid  which  such  a 
doctrine  affords  it  may  sometimes  happen  that  wrong- 
fal  acts  and  contracts  on  the  part  of  the  bankrupt,  which 
are  injurious  to  his  estate,  cannot  be  impeached.  Mow,  I 
was  for  some  time  under  the  impression  that  trans- 
.actions  of  this  nature  had  been  shown  to  have  taken 
place  in  the  affairs  of  the  Willmetts,  but  such  is  not  my 
present  opinion.  The  transactions  to  which  I  par- 
ticularly refer  are  those  between  the  Willmetts  and 
their  bankers  with  respect  to  the  dry  dock  and  its 
appurtenance*.  With  regard  to  the  dry  dock,  I  need 
say  n«  qore  than  that,  after  a  Tory  anxious  oonsidera- 
tion  nf  that  pvt  of  the  oaie,  I  am  unable  to  tee  how 
«ny  legitimate  nse  cim  l>e  made  of  it,  either  on  behalf 
of  the  estate  or  to  raise  objantions  against  the  deed. 
As  respects  several  alleged  fraudulent  inferences  to  a 
considerable  amount,  these  may  be  just  as  atean- 
tageously  investigated  under  the  deed  as  under  the 
ii-ijudication.  This  point  is  determined  beyond  all 
•lispnte  by  the  case  of  Slettnton  r.  Nemjtam,  13 
C  B.  Rep.  285,  where  it  was  held  in  error  from  the 
Court  of  C.  P.  that  fraudulent  preferences  might  be 
impeached  under  a  bankrupt's  own  petition,  because, 
though  not  assailable  as  acts  of  bankruptcy,  they 
were  invalid  as  being  in  the  nature  of  fraudulent  con- 
veyances. Consequently,  upon  the  authority  of  that 
case,  I  hold  that  creditors  may  be  as  amply  protected 
uiider  registered  deeds  as  under  adjudications  in  bank- 
raptcy,  except  where  some  transaction  not  otherwise 
obnoxious  to  law  or  equity  is  to  be  impeached  on  the 
ground  of  its  being  an  act  of  bankruptcy.  In  the  case 
before  me  I  see  no  prospect  of  such  a  power  being  called 
ioto  exercise.  But  the  question  upon  which  the  judg- 
ment of  the  court  will  turn  is,  whether  or  not  all  the 
requirements  of  the  statute  necessary  to  bring  dissen- 
tient creditors  within  the  operation  of  the  deed,  and 
to  bar  their  claims,  as  in  bankruptcy,  have  been  ful- 
filled. Among  other  objections  it  was  urged  that  some 
of  the  assentj  had  been  obtained  upon  erroneous  re- 
praeentaUons  of  the  amount  both  of  debts  and 
SKMets.  I  see  no  reason  to  believe  that  these 
otatements  were  wilfully  false,  though  certainly 
the  bankrupts  or  their  agents  cannot  be  acquitted 
of  great  negligence,  when  it  appears  that  the 
•inouat  of  debt!  is  ttated  at  lets  than  two-thirds  of 


the  amount  afterwards  sworn  to  upon  registration.  On 
the  other  hand,  the  assets  were  estimated  at  an  amount 
which  it  is  not  very  probable  they  will  ultimately 
realise.  Still,  as  to  them,  there  is  no  discrepancy  be- 
tween the  amotmt  represented  to  creditors  and  that 
afterwards  sworn  to  on  legittration.  But  a  very 
important  portion  of  that  amonnt  oonsists  of  a  debt 
of  about  2600^  alleged  to  be  due  from  Her  M^esty's 
Oovemment  for  the  building  of  ships,  whereof  the 
Qovemment  disputes  all  but  7002,  Fasting,  however, 
by  that  part  of  the  objection  which  relates  to  the  assets, 
I  think  that  grossly  fallacious  representations  as  to 
the  amount  of  the  debts  dne  from  the  bankrupts, 
though  not  open  to  reproach  on  the  score  of  insin- 
cerity, are  a  matter  of  grave  moment,  and  although  it 
is  not  established  that  such  representations  were  made 
to  an  extent  which  either,  as  to  number  or  amount, 
would  prove  the  proportion  of  assents  required  by  the 
Act  not  to  have  been  obtained,  yet  when  it  is  shown 
that  fullacions  representations  were  made  to  certain  cre- 
ditors, the  burden  of  proof  is,  I  must  think,  thrown 
upon  the  trustees  to  satisfy  the  court  that  the  assents 
of  a  majority  in  namber,  representing  three-fourths  in 
value  of  the  creditors,  are  not  tainted  by  the  error  to 
which  I  have  adverted.  This  proof  h.is  not  been 
given ;  and  on  that  ground,  even  if  it  stood  alone,  I 
should  feel  compelled  to  find  that  the  requirements 
regarding  assents  had  not  been  fulfilled.  But  there  is 
firmer  ground  behind.  The  ssTentb  condition  of  the 
1 92nd  clause  is  "  that  immediately  on  the  execution 
of  the  deed  by  the  debtor,  possession  of  all  the  pro- 
perty  comprised  therein  of  which  the  debtor  can  give 
or  order  possession  shall  be  given  to  the  trustees." 
Now  the  deed  comprised  all  the  property  belonging  to 
the  arranging  debtors  ;  but  it  is  in  evidence  that  the 
books  of  the  trade  were  not  delivered  up  to  the  trustees 
nntil  about  a  fortnight  after  execution  of  the  deed, 
and  that  such  non-delireiy  was  not  throngh  inadvert- 
ence, although  inadvertence  would  hi  no  jnstifioation, 
but  was  persisted  in  notwithstanding  remonstrances 
by  the  trustees  against  such  delay,  to  which  there- 
fore they  cannot  be  considered  as  giving  even  an 
implied  consent,  although  nntil  they  had  come  into 
their  possession  they  would  bare  no  authoiity  to 
consent  to  their  being  in  other  enstody  than  their 
own.  In  answer  to  this  objection,  it  was  argued 
that  under  the  Bankruptcy  Acts  books  of  account  are 
distinguished  from  property,  and  therefore  do  not  fall 
wtthia  the  terms  of  the  seventh  condition ;  to 
which  it  might  b«  replied  that  by  the  137th  cUusa 
such  books  are  in  a  certain  event  directed  to  be  sold, 
and  by  the  12lBt  clause  it  is  provided  that  no  lien  upon 
them  shall  be  valid  in  case  of  bankruptcy,  sale  and 
lien  being  notorious  i»dieia  of  property.  But  a  more 
satixfactory  reply  is,  tliat  books  do  not  acquire  theit 
character  of  property  from  Acts  of  Parliament  relating 
to  bankrupts,  nor  indeed  from  any  other  statatee,  bnt 
are  property  by  the  natnra  of  things;  and  that,  there- 
fore, nothing  less  than  the  most  stringent  enactment 
to  the  contrary  can  prevent  their  being  so  treated.  It 
irill  not  be  denied  that  they  may  be  made  the  subject- 
matter  of  larceny,  surely  a  severe  test  of  their  being 
property.  The  resson  for  distinguishing  them  in  the 
Bankruptcy  Acts  from  other  kinds  of  property  is  pro- 
bably because  they  are  made  objects  of  pecnlUr  care, 
distinct  provisions  being  introduced  to  ensure  their 
prompt  scizuro  and  their  safe  enstody.  But  the  con- 
trol of  the  books  was  most  important  to  enable  the 
trustees  to  take  possession  of  the  debts  due  to  the 
eitate,  so  far  as  possession  can  be  hnd  of  such  property, 
those  debts  forming  by  far  the  largest  portion  of  the 
assets.  The  bankrupts  gave  no  notice  to  their  debtors 
of  the  transfer  to  the  trustees,  and  consequently  pay- 
ment to  the  bankrupts  themselves  would  have  been  • 
good  discharge  of  such  debtors  as  against  the  trus- 
tees. This  omission  would  have  modejt  impsnoiv* 
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upon  the  trustees  to  require  an  instant  deliver;  of 
Ilia  books,  even  if  the  books  vere  not  property, 
mill  ihererors  not  within  the  screnth  reqaire- 
nieiit.  And  snch  omission,  or  perhaps  more  properly 
such  refusal,  would,  in  mj  opinion,  of  itself  support  a 
Hiiilliig  that  one  of  the  requirements  remained  unfnl- 
fided.  It  was  alleged  that  the  books  were  kept  back 
for  the  purpose  of  making  up  the  accoants,  bnt  it 
scarcely  need  be  said  that  even  if  the  alleged  fact  had 
been  estnbliiihcd  it  would  not  haro  altered  the  ease.  I 
could  h:ive  wished  I  liad  been  able  to  permit  the  cre- 
ditors to  persevere  in  a  course  of  their  own  adoption ; 
and  this  conrt  will  certainly  never  interpose  to  vary 
such  a  course  without  the  most  cogent  reasons.  For 
where  the  creditors  rotain  the  roanag«lneiit  of  the 
estate  which  has  become  their  property,  even  should 
they  find  in  the  end  that  it  is  not  administered  with 
greater  economy  than  in  a  Court  of  Bankruptcy,  yet 
being  udiniiiistered  by  themselves  they  will  be  content 
with  what  they  hare  dune,  or  at  all  events  will  feel 
that  they  have  uo  right  to  complain  of  the  law.  But 
the  Legislnture,  in  giving  to  the  majority  of  creditors 
the  power  to  bind  the  minority,  felt  it  necessary  that 
strict  requirements  should  be  imposed  upon  the  majo- 
rity to  guard  the  interests  of  the  dissentients;  and 
although  these  requirements  ought  not  to  be  construed 
so  as  to  make  their  fulfilment  impracticable  or  ex- 
tremely difficult,  yet  it  is  incumbent  upon  the  conit  to 
see  that  they  are  fairly  and  substaulially  complied 
with.  I  am  of  opinion  that  in  this  case  the  require- 
ments of  the  Legislature  have  been  disobeyed,  and 
therefore  that  the  motion  to  dismiss  the  petition  in 
bankruptcy  must  bo  dismissed. 

Application  rt/nitJ, 


aSqmts    <routt0. 

OOTTBT  OF  AFFSAZ.  IN  OHANOEBT. 

Krpoi'tcd  by  Tuohas  IJitooKflii.vNK  m»t  .Tames  B,  DA\iosoy, 
Ksqr^,  UarrlsK-rs-at-Law. 

Jan.  26,  27,  a»d  29. 

(Before  the  Loitns  JtysncES.) 

BlIOUH  11.  Kexsedy. 

Biirristtr  and  client — Deed  by  client  in  hie  favour  - 

Undue  influence. 
Tie  deft;  a  barritter,  acted  profestianatty  on  hhalf 
of  Uri  B.,  one  of  the  pit:,  then  a  widoio,  and  by 
hit  service*  gained /or  her  mry  large  ettnlet.  Soon 
after  the  liligalion  tool  finaUy  determined  in  her 
JavOMr,  and  lohile  the  parliet  continued  tliU  on  the 
moil  friendly  f«-n»,  the  executed  a  deed  tchertby,  in 
cuHiideraliuH  of  hit  tervicet,  the  conveyed  to  him  all 
the  ctatei  to  tehich  her  title  had  been  thui  ettMhhed, 
to  hold  the  tame  to  him  and  hit  heirt,  to  the  ute 
of  her,  the  grantor. for  her  life,  and  after  her  death 
to  the  use  of  him,  hit  heirt  and  attignt,  tub- 
j'Ct  to  a  charge  of  her  deitt  and  of  10,000/.  WiicA 
teat  to  he  inbject  to  her  appointment,  Difference 
having  ariten  belieeen  the  partiet,  the  lady  (who  had 
married  again)  JUed  her  bill  to  have  the  deed  tet 
aside,  and  the  reteriion  rfCOHveyed;  and  the 
M.  H.  haling  mo'le  a  decree  according  to  the  prayer, 
with  cotit,  «/»»n  the  pit.'t  apiKalfrom  that  decree. 
Their  /.onlthijn  ditmitted  the  appeal  with  cottt. 

This  was  nn  appeal  by  .Mr.  (jliarles  Itann  Kennedy, 
one  of  the  dcfis.  in  the  ruit,  against  n  decree  of  the 
M.R.,  ordering  him  to  reconvry  to  the  female  pit., 
Mrs.  Patience  Broun,  formerly  Mrs.  Patience  Swiiifen, 
widow,  and  brr  heirs,  the  reversion  of  certain  real 
estates  in  StalTorJshire,  reputed  to  be  worth  about 
60,000/.,  which  were  devised  to  her  by  the  will  of  the 
late  Mr.  Swinfen,  her  first  husband's  fatlier  ;  and  his 
JlontuT  ordered  that  all  costs  of  the  suit  should  be  paid 


by  Mr.  Kennedy.  The  ease  is  fully  reported  at  9  I.  T. 
Bep.  M.  S.  302,  and ,  from  that  report,  and  espetirfy 
from  the  elaborate  judgment  of  the  .M.  R.,  the  drcia- 
stances  so  fully  appear  that  no  part  of  tbem,  ser  a( 
the  learned  arguments,  need  be  now  state<L  The  deed 
(which  is  short)  appears  verbatim  id  ibat  repurt,  aa4 
the  whole  of  it  was  read  by  Knight  Broer,  L.  J.  ia 
delivering  judgment. 

The  appeal  being  from  the  whole  decree,  it  was 
opened  by 

Cole,  Q.C.  and  Kay  on  behalf  of  tbe  piti.— Tbcj 
referred  to 

llulman  v.  Loynet,  4  De  G.  M.  &  O.  270 ; 
Wood  T.  Downet,  18  Ves.  120. 
Kennedy  in  person  snppoited  his  appeaL — Dwing 
his  argument  he  referred,  bnt  oi.ly  grnerallT  and  ty 
name,  to  the  authorities  he  had  cited  at  llie  B"IIs. 

Cole,  Q.C.  having  been  beard  in  reply,  judgnext 
was  reserved  till  the  29th  Jan.,  when 

Lord  Justice  Kxioht  Brcok  said : — In  this  ca«  of 
Broun  v.  Kennedy  the  deft.,  a  bnrrister,  acted  faring 
some  part  of  the  year  1 856,  and  during  tbe  whik  i 
the  years  1857  and  1858,  an<l  at  least  the  first  ie«r<r 
five  months  of  1859.  professionally  on  l>eli>)f  ef  tbe 
female  pit ,  then  a  widow,  by  name  Mr<.  Swinfiia,  sad 
as  her  coi.:.dential  adviser.  The  rrlatioo  belwcea  Ibea 
was  mainly,  if  not  altogethtr,  commenced  for  tbe  pv- 
pose  of  supporting  the  strongly-opposeil  claiai,  wUrb, 
as  devisee  or  alleged  devisee  of  ber  fntbrr-iii-lcw,  a 
gentleman  fonnerly  of  Staffordshire,  klie  made  to  real 
est,its  and  property  of  considerable  Ti.lue.  Tbe  deft, 
appears  to  have  been  an  able  and  eSeclnal  mlrBer  and 
advocate  of  the  lady  in  this  content,  whicli,  aher  saos 
years,  in  various  sliapes  and  with  railed  Micceaa,  was 
brought  to  a  termination  in  her  favoor  my  sbaitly 
before  May  1859.  In  the  early  part  of  that  moilh  tbe 
lady  and  Mr.  Kennedy  executed  at  Birmin'ham  tba 
deed  in  question,  which  boars  date  the  lOth  May  18^ 
and  is  set  out  in  the  bill  to  tbe  foUuvrin);  tSttt: 
[Having  read  the  whole  of  the  deed,  wbicb  will  be 
found  at  p.  303  of  the  previous  report,  bia  Lord- 
ship proceeded  as  follows :] — This  deed,  I  aetJ 
scarcely  say,  has  reference  to  tb«  raiien*  aai 
extensive  litigation  in  which,  and  wHb 
to  which,  the  lady  had  been  >>y  him  as  ber 
fessional  adviser  so  materially  assisted.  Tba 
question  now  bvfOre  us,  besides  the  costs  of  tfa« 
wb>«taer  we  sfaonld  allow  the  deed  to  stand,  or 
set  it  aside  with  the  consequential  directiaiki. 
contents  of  the  deed  are  alone  sufficient  to 
on  the  assumption  that  the  recitals  contained  ia  it  an 
tnie ;  but  with  respect  to  their  truth  th«  deft.,  whs 
himself  drew  this  instrument,  certainly  canaot  corapbiB. 
It  is,  however,  Dot  perhaps  impoasible  toaappaeatbe 
existence  of  circumstances  in  point  of  fact  avIScieeit  tt 
support  the  deed  in  the  defi's  favour.  Ara  tbaavy 
however,  any  such  oireomstancea  in  evidenec  bofotw  tba 
court  f  In  my  opinion  there  are  none.  The  dcd  «aa 
either  a  mere  gift,  or  was  executed  in  purauiBce  ef  a 
contract.  As  a  gift  of  course  it  cannot  be  aaataiacd 
between  a  client,  wliether  man  or  woman,  aad  the 
counsel  of  that  client  who  hid  been  so  raeaatly 
engaged  in  professional  and  legal  malteis  tatA  m  have 
been  mentioned  for  recovering  (or  bia  elieat  Iba  nal 
estate  itself,  of  which  so  valuable  a  portioo  fierand  tbe 
subject  of  tlie  gift.  Then  a*  to  tbe  qneatiesi  vbethsr 
it  was  in  pursuance  of  a  contract,  the  draA  of  ll« 
deed  was  prepircd  by  the  deft,  himself,  and  tb«f«  was 
no  professional  person  consulted  on  behalf  of  tbe  bay 
before  she  executed  it,  except  Messrs.  CoUb  aad  Cre, 
of  Birmingham,  solicitors,  ia  whose  ofllra  aai  nmin 
whose  directions  the  deed  was  exeeaird  eo  Iba  Iflib 
May  1 859.  They  saw  her  and  spoke  to  her  befira  bar 
execution  of  it  upon  that  day,  and  they  attaated  hm 
execution  of  it.  I  am  of  opiiiiea  tliar,  apart  &«■  al 
considerations  of  pnblie  poU^,  the  Udy  bad  aad  hat  • 
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right  to  complain  gerionsi;  and  •ffectuitlly  tliat  she 
labonred  nnder  a  want  of  sufficient  adTiee,  informa- 
tion and  assistance  on  tlie  subject,  berore  and  wlien  site 
executed  the  deed,  wiiicli  in  mj  judgment  nas  and  is 
an  instrument  of  great  and  snbstantial  and  manifest 
impropriety,  one  from  irhicli  the  lady  who  executed  it, 
Konerer  clever  slie  may  be  and  probably  is,  lias  a  plain 
right  to  be  delivered,  and  against  which  relief  could 
not  be  refused  to  her  witliont  manifest  discredit  to  the 
administration  of  justice.  There  being  nothing  else  in 
the  qnestion,  the  appeal  of  Mr.  Kennedy  must  be  dis- 
missed with  costs;  for  altkoogh  there  are  some 
inaccuracies  in  the  bill,  they  are  all  of  such  a  nature 
in  snfeh  a  case  as  to  be  of  no  moment. 

Lord  Justice  Titrner  said : — I  hart  no  intention 
to  say  more  than  a  very  few  words  upon  thU  case. 
The  decree  appealed  fh)m  is  in  Such  entire  conformity 
with  the  rules  and  principles  and  the  decisions  of  this 
court,  that  its  complete  validity  cannot  be  doubted  for 
one  moment.  Altboogb  I  thought  it  my  duly  to  the 
deft,  to  suspend  my  decision  for  a  short  time,  in  order 
to  give  every  possible  consideration  to  the  eaae,  I  did 
not  do  so  from  ever  entertaining  any  doubt  wbat  the 
decision  onght  to  be.  To  reverse  tbe  decree  would  be 
to  ongettle  the  law  and  principles  of  the  court  upon  a 
point  in  which  the  best  interests  of  society  require  lUat 
they  should  be  strictly  adhered  to.  The  deft.,  in  tbe 
course  of  bis  argument,  invited  the  court  to  express  an 
opinion  upon  bis  conduct ;  I,  however,  advisedly 
refrain  from  doing  so,  except  by  saying  that  it  has 
been  wholly  at  variance  with  the  principles  of  this 
court.  The  deft,  also  complained  of  some  of  the 
allegations  of  tbe  bill  as  irrelevant  or  unfounded ;  bnt 
in  my  judgment,  considering  all  the  facts  and  circnm- 
slances  of  this  case,  Ihey  were  not  such  as  could  be 
justly  called  irrelevant,  nor  do  I  think,  having  regard 
to  the  relation  in  which  h«  stood  towards  the  female 
pit.,  and  the  weight  which  would  necessarily  be  given 
to  bis  voice  and  opinion,  th»t  any  of  the  ullegations 
are  shown  so  clearly  to  be  unfounded  as  to  relieve  the 
del.  from  the  liability  to  costs  which  public  policy 
demands  sbonid  be  attached  to  proceedings  of  this 
description.  Bnt  any  possible  doubt  upon  this  point 
would  be  entirely  removed  by  a  reference  to  the  98th 
and  other  paragraphs  of  the  answer,  in  which  the  deft, 
insists  on  the  entire  validity  of  the  deed.  Tbe  appeal 
mast  be  dismissed  with  costs. 

Solicitors  for  the  pits.,  Jnhn  and  George  C»le, 
agents  for  Charlet  Siminon,  of  Lichfield. 

Solicitor  for  tbe  deft  appealing,  Charles  Uarringlon 
Rtahworlh.  

Dec.  7  and  8. 
(Before  tbs  Lord  Chanceixor  (Westbury). 

SlDMItT  V.  WlUtKB. 

WiU-^ConstruaioH — Kmtt  and  profit  of  real  etMe 
— Inletliieg  —  Acatmulalion  —  ICtglit  to  occupy 
nmntion-hotue. 

Te4'at»r  iev'aed  hit  real  ealatft  to  the  use  of  Inutees 
Jbr  a  term  of  500  years,  and  after  the  expiration  or 
sooner  delerminatiou  of  the  tame,  to  triuleet  during 
the  livet  of  hit  lieo  tittrrt  txnd  Ike  turvhor,  to  pre- 
lerne  contingent  remaindert,  toih  remainder  to  the 
ttie  of  thejirtt  and  other  tont  nf  kit  turn  sialert 
vhothottldbe  torn  within  ff teen  yeart  of  the  date  of 
the  mil  tuccetiivtly  in  tail  mule,  xoith  remainder  to  the 
«M«  of  the  frit  daughter  of  L,  for  life,  with  rtmain- 
dert  ouer.  The  trutta  of  the  term  were  declared  to  lie, 
thill  the  (rustcM  thould  enter  upon  the  mansion  at  IK., 
and  thenceforth  during  the  livet  of  hit  uncle  and 
litlert,  and  the  turmnr  of  tliem,  and  during  the 
tninoriliei  ofpertont  beneficiallj  entitled,  to' receive 
Ike  rentt  and  keep  up  the  mannon-houn,  gardent, 
4^,  with  power  to  puU  down  and  rebu'-ld,  alter,  fc. 
♦*  as  might  $mt  any  tenant  of  the  katt,"  The  truiteet 
no.  239. 


toere  empowered  to  grant  kasea  of  the  estates,  to 
appoint  bailijt,  fc,  to  cut  timber,  to  expend  1  OOOl. 
in  management,  and  20002.  in  charily,  and  out  of  the 
re  idue pay  an  annuity  of  lOOOl.  to  tettalor't  uncle, 
and  annuitiet  of  500/.  to  hit  tittert.  tt  mat  pro- 
vided that  the  annuitiet  were  not  to  entitle  the  litlert 
or  their  hui'mndi  to  reside  at  It'.,  and  leilalor 
declared  thai  "  during  the  minority  of  any  person 
for  the  lime  being  abioltttely  or  presumptively  entitled 
by  virtue  of  the  will  to  an  estate  for  life  or  in  tail 
immediately  expectant "  on  the  ettate  limited  to  the 
trustees  to  preserve,  "  a  competent  part  of  the  turplui 
intereit"  thould  be  paid  during  the  lives  of  his 
sisters  for  the  "  matn<eiianc<  and  education,  or 
otherwise  for  the  benefi  "  of  the  person  for  the  lime 
being  entitled  thereto,  the  trustees  "  aceumulatinj 
the  lurplut "  and  investing  the  sante  as  they  should 
think  best. 
No  torn  of  the  littert  (one  of  whom  was  married  and 
still  lioing)  were  bom  within  fifteen  yeart  of  the 
date  of  the  will,  and  the  pit.,  the  first  daughter  of 
L.,  attained  the  age  oflaenly-oue  before  the  death 
of  the  testator: 
EM,  fist,  that  there  was  no  intestacy  during  the  lives 
of  the  sitters  with  respect  to  the  surplus  rents  and 
profits! 
SeeotuUy,  thatAepU.,  as  owner  of  the  fi^t  tested  estate 

for  Ufe,  was  entitled  to  the  surplus  rents  i 
Thirdly,  that  the  directions  in  the  teill  did  not  amount 
to  a  trust  for  the  accumulalion  of  the  rents  during 
the  Hoes  of  the  sittert : 
Fourthly,  that  the  pit.  was  enlilled  to  occupy  the  man- 
sion-house as  a  residmce. 
Decree  of  the  U.R.,  reported  S5  Seat).  260,  reversed. 
This  was  an  appeal  from  a  decision  of  the  M.  R. 
The  facts  were  shortly  these : — Sir  Henry  J.  J.  Iluna 
loke,  the  testator,  by  his  will  dated  tbe  4th  July  1843, 
decUred  as  follows :  "  Looking  at  the  state  of  my 
relations,  my  uncle  a  bachelor  in  years,  and  my  sisters 
resident  in  France,  and  one  of  them  marri<-d  to  a 
French  gentleman,  I  have  determined,  subject  to  my 
sisters  or  either  of  tbem  having  issue,  on  settling  my 
estate  in  manner  hereinafter  mentioned ;  but  msking 
provisions  for  my  uncle  and  sisters  in  a  way  wliicli  I 
hope  they  will  appreciate."  He  then  devised  his  rr.-il 
estates  to  trustees  for  a  term  of  500  years,  ugioii  the 
trusts  after  mentioned,  "  and  after  the  expiration  or 
sooner  determination  of  the  said  term,  and  in  tlie 
meantime  subject  thereto,"  be  devised  the  same  to 
tbe  use  of  the  trustees  and  their  heirs  during  the  lives 
of  the  testator's  sisters  therein  named  and  the  snnivor 
of  tbem,  to  preserve  contingent  remainders,  with  re- 
mainder to  the  UM  of  the  Srst  or  other  sons  of  tbe 
testator's  sister  Charlotte  Uunloke,  who  should  be 
born  within  fifteen  years  alter  the  date  of  the  will, 
successively  in  tail  male;  with  remainder  to  the 
use  of  the  first  or  other  sons  of  the  testator's  sister. 
Eliza  (wife  of  the  Marquis  of  Casteja)  who  should 
be  bom  within  eighteen  years  after  the  date  of  the 
will,  successively  in  tail  msle ;  with  remainder  to  tha 
use  of  the  first  and  other  daughters  of  the  testator's 
sister  Charlotte  Hunloke  who  should  be  bom  within 
fifteen  years  after  the  date  of  the  will,  successively  In 
tail  male ;  with  remainder  t<>  the  use  of  the  first  and 
other  daughters  of  the  testator's  sister  Elica  who 
should  be  bom  within  eighteen  years  after  the  date  of 
tbe  will,  successively  in  tail  male;  with  remainder  to 
certain  uses  (which  failed),  and  then  with  remainder 
to  the  use  of  the  sons  (other  that  tbe  eldest)  of  Philip 
Charles  Lord  do  Lisle  and  Dudley,  and  the  first  and 
other  sons  of  sncb  sona,  successively  in  tail  male ;  with 
remainder  "  to  tbe  uae  of  the  first  and  other  dauglitrrs  of 
Philip  Charles  Lord  de  Lisle  and  Dudley,  then  bora  or 
thereafter  to  be  born  in  the  testator's  lifetime  (according 
to  seniority  of  age),  for  her  life ;  with  remainder  after  lb« 
deteuM  of  eaeti  tncb  daujbtnr  to  tbe  m  of  tb«  fin( 
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and  otbsr  sons  of  Mch  sooh  dangbter,  euccessirel^  in 
tail  nial«i  with  nmainder  to  tlis  use  of  tb<  6rst  and 
otiier  sons  of  socb  daughters  succesaivrly  in  tail 
general;  the  testator's  will  being  that  the  eldest 
daughter  of  Lord  de  Lisle  and  Dudley  born  in  the 
testator's  lifetime,  and  her  sons  and  the  beirs  male 
an<i  heirs  of  their  respective  bodies  should  t^ike  before 
the  junnger  of  such  daughters  and  her  sons  and  the 
heirs  mala  and  heirs  of  their  respectiTe  bodies;"  with 
dirers  remainders  over. 

The  Irosts  of  the  term  of  fire  hundred  jean  were 
declared  to  be,  that  the  tnistees  should  enter  upon  the 
testator's  mansion-house  called  Wingerwortb  Hall  and 
appurtenances,  "  daring  the  lives  of  bis  uncle  and 
sisters  and  the  survivor  and  survivors  of  them,  and 
during  the  minority  of  any  person  who,  at  the  decease 
of  the  snrrivon  of  bis  nnele  and  sisters,  might,  under 
the  limitations  of  bis  will,  be  entiiled  beneficiallj  to  the 
possession  of  his  estates,  and  be  under  the  age  ot  twenty- 
one  years,  to  receive  and  tuke  the  rents,  issues  and 
profits,  and  keep  up  the  manjion-honse,  gardens  and 
pleasure-grounds,  &c.,  and  manage  his  estates,  and 
direct  any  repairs  and  improveuienta  to  be  made 
thereon."  H*  authorised  the  trustees  to  pull  down  and 
reboild  any  of  the  buildings  about  Wingerwortb  Hall, 
and  alter  the  gardens  and  shrubberies  "  as  might  suit 
any  tenant  of  the  ball,  or  with  a  riew  to  ulterior 
bean'y,  utility,  or  accommodation."  Ha  also  em- 
powered the  trustees  to  grant  leases,  to  appoint  re- 
ceivers, bailiffs,  &e.,  to  cut  timb3r  and  underwood 
yearly,  to  expend  1000/.  a-year  in  improremenia,  to 
dispose  of  20U0A  a-year  in  charities,  and  then  to  pay 
an  annuity  of  1000  a-year  to  bis  unole  for  life,  and 
500/.  a-year  to  each  of  bis  two  sisters,  with  other 
annuities.  He  provided  that  the  gift  of  the  annuities 
to  the  uncle  and  sisters  should  not  entitle  them  to 
reside  at  his  mansion-house  at  Wingerwortb  unless 
authorised  to  do  so  by  his  trustees  or  trustee,  or  in 
any  manner  whatsoever  to  inteifere  in  the  management 
of  his  estates.  He  also  declared  that  "  daring  the 
minority  of  any  person  for  the  time  being  absolutely  or 
preenmptivcly  enti'led  by  virtue  of  that  his  will 
to  an  estate  for  life  or  in  tail  immediately  expectant  on 
the  will  for  the  estates  of  his  sisters,  limited  to  tru>tees 
to  preserve  contingent  remsindersin  the  property  thereby 
settled,  it  should  be  lawful  for  the  tru»tees  or  trustee 
for  the  time  being  of  the  said  term  of  five  hundred 
years,  but  subject  and  without  prejudice  to  the 
annuities  under  that  his  will,  or  such  of  them  as 
should  be  payable,  and  to  other  charges,  to  piy  and 
Hpply,  during  the  lives  of  his  sitters,  a  competent 
purt  of  the  surplus  interest  and  income  of  the  said 
estates  to  or  for  the  maintenance  and  education,  or 
•itlierwiee  for  the  benefit  of  the  person  for  the  time 
being  entitled  thereto,  the  said  trustees  and  tmstee 
accumulating  the  surplus,  and  investing  the  same  as 
theyur  he  should  think  best.' 

"Testator  drclired  that  such  accumulations  should  be 
subject  to  the  same  trusts  as  were  thereby  declared 
concerning  the  moneys  to  ari'ie  under  the  power  of 
asle  thereinafter  contained.  The  trustees  were  autho- 
rised to  purchase  otiier  hereditaments,  to  raise  money 
by  mortgage  to  pay  debts,  and  it  was  provided  that 
the  trusts  thereby  decUred  fur  the  man«)>,ement  of  the 
elates  alioul  I,  after  the  death  of  the  uncle  and  sisters. 
be  suspended  duiing  the  life  of  any  S'lnlt  wljo  should 
l>eooni>i  eniitled  thereto  for  any  entate  for  life  in  posses- 
ri'iii  by  virtue  of  the  will  and  shouhl  cease  when, 
after  the  death  of  the  uncle  and  sisters,  an  adult 
tenant  in  tail  by  purchase  under  the  will  should  become 
absolutely  entitled  thereto. 

Then  fallowed  a  proviso  for  cesser  of  the  term  on 
full  performance  of  tlie  trus  s,  with  a  power  to  the 
trustees,  during  the  lives  of  the  undo  and  sisters  and 
the  survivor  of  them,  and  during  such  fuither  period 
t«  the  «*t«tM  ibould  not  be  rested,  in  possession  ii>  nn 


adult  tenant  for  life  or  tenant  In  tail  onder  the  will, 
to  lease  the  mansion-honse  for  twenty-one  yean,  to 
open  and  work  mines,  to  grant  mining  lesMS,  and  te 
sell  and  exchange  lands  (with  the  exception  of  t!ie 
mansion  and  appurtenances). 

The  testator  died  on  the  8th  Feb.  1856,  leavinttno 
children,  and  leaving  the  uncle  «nd  the  two  sisterj 
mentioned  in  the  will  surviving.  The  uncle  died  « 
the  22nd  June  1856.  Charlotte  Honloke  died  «it!i<Hit 
issue."  The  Marchioness  of  Casteja  was  living,  lot 
without  children. 

Lord  de  Lisle  and  Dudley  died  in  the  testator's  life- 
time.    He  bad  one  son  only,  and  three  daoghten. 

The  pit.,  who  was  the  eldest  daughter,  aad  aV) 
attained  twenty-one  in  the  testator's  liletirae,  filed 
this  bill,  alleging  that  in  "  the  events  which  had  h«f- 
pened  the  first  beneficial  estate,  both  in  the  real  esU'< 
and  in  the  residuary  personalty  dev'ised  and  b<- 
qneathed  by  the  testator's  will,  was  the  estate  for  li(« 
reeled  in  the  pit.,  subject  ntvertbeless  to  be  postpootd 
in  tlio  event  of  any  children  of  the  testator's  sisten 
Charlotte  and  Eliza  being  bom  within  such  period  u 
would  entitle  them  to  take  under  the  limitations  prior 
to  the  plt.'s  estau,  which  periods  would  eitiire  re- 
spectively on  the  4th  July  1860  and  the  <lhJ»ly 
1863,"  and  claiming,  as  such  first  tensnt  for  life,  ►> 
be  entitled,  in  the  meantime,  "  to  the  snrplus  rents  of 
the  real  estate,  and  the  surplus  income  of  the  persowl 
estate,  and  any  accumulations  thereof  which  inijht 
accrue  or  had  accrued  during  the  period  of  50»pei»* 
from  the  testator's  death  until  the  cmtingency  of  »J 
children  capable  of  taking  under  the  limitations  of  *• 
will  being  bom  to  the  testator's  sisters  Charlotte  uJ 
Eliza  respectively  should  have  been  determineil,  —i 
to  have  the  option  of  immediately  entering  into  tl« 
actual  occupation  of  the  said  mansion,  park,  gniiai', 
gardens  and  appurtenances." 

The  bill  prayed  for  the  administration  of  the  est»te; 
that  it  might  be  declared  that  the  plU  was  eniitled  <« 
the  snrplus  rents  and  income  of  the  testator's  csIbU 
(after  keeping  down  the  intereatof  thecharges  thereon, 
and  the  annuities  given  thereout  by  the  testator! 
will)  from  the  date  of  the  testator's  decease,  anJ  list 
the  same  might  be  paid  accordingly ;  that  it  might  be 
declared  that  the  pit.  was  entitled  to  occupy  t!» 
mansion  house  and  grounds,  and  that  all  proper  di- 
reMions  might  be  given  and  made  for  carryuig  au 
effect  such  declaration. 

The  M.  B.  on  the  6th  March  1858,  upon  the  ^oes- 
tion,  whether  the  pit.,  being  then  possessed  ofsiners 
contingent  estate,  was  entitled  to  the  profits,  held  llut 
there  was  no  case  in  which  ihe  estate  of  a  remaindv- 
man  had  been  accelerateil  for  the  purpose  of  gi""? 
him  a  right  to  rent  accraed  prior  to  the  time  •Ik" 
the  estate  took  effect.  The  next  quest  i.m  tbettfoce 
was,  whether  she  could  take  anything  under  the  tmsts 
of  the  will ;  and  upon  this,  after  reviewing  the  tro4i 
fur  the  term  of  years,  his  Honour  was  of  opinion,  fin*, 
that  the  pit.  was  not  entitled  to  occupy  the  mansieo- 
huuse,  except  with  the  express  authority  of  the 
trustees  ;  secondly,  that  the  maintenance  clause,  whiU 
it  extended  to  persons  "  absolutely  or  presumptivrlj 
eiitiiled  to  an  estate  for  life  or  in  tail  in  the  esti'o, 
and  therefore  would  include  the  p't.  had  she  beeo  • 
minor,  hud  no  application  beyond  the  plt.'s  roinoritj, 
and  that  upon  and  after  her  attaining  Iwenlj-ooe  si« 
bail  no  right  whatever  to  the  rvnts  and  profits  H" 
Honour  further  considered  the  construction  of  the  "|ll 
to  be,  that  the  tra^lees  were  to  acc«i»«'«'«  '" 
surplus,  deducting  the  miintenoinre  if  maiiiiennnee 
was  allowed,  and  without  such  deduction  if  nisni- 
tenance  trcre  not  allowed  :  Qsee  the  report,  20  Bn'- 

260-)  .  .    ■ 

The    periods    above    mentioned    bavmg    expireii, 

md  there   having    been   uo  childrau   of  the  si>t<^ 

borti  within  them,  the  pM«nt  aopeal  was  teji>|M 
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hj  Um  pit,  who  had  married  lince  the  death  of  the 
testator. 

The  Attaneg-GtHenU  (Sir  R.  Palmer,  Q.C.),  Sir 
S.  Caim,  Q  C.  and  Btmwtmg  appeared  for  the  pit. 
the  app. 

Holt,  Q.C.  and  F.  Riddett  tot  the  beir>at-law  of 
the  testator. 

J.  B.  Palmer,  Q.C.  and  Knex  Wigram  tor  remain- 
deiuieu. 

JBvtriit  for  the  tnutees  of  the  plt.'s  marriege- 
settlement. 

Oifard,  Q.C  and  Ratek,  for  the  tmitees  of  the 
term  of  500  yean,  anpported  the  decree  of  the  H.R. 

The  following  anthorities  were  cited  and  oonnnented 
on: 

Bopkuu  T.  Bopkbu,  1  Atk.  S81 ;  I  Ves.  268; 

Caa.  t.  Talbot,  44  ;  4  Bro.  C.  C.  890; 
Sidntg  T.  ahtUeg,  19  Vee.  8A3; 
TrtgomoM  t.  Sgdmnam,  3  Dow.  196  ; 
TurUm  r.  Lambarda,  1  De  G.  F.  &  J.  49S  ;  S 
L.  T.  Rep.  N.  &  38. 

The  Lord  Chakcbuob.— As  this  case  has  been 
Terjr  folly  and  ably  argned  before  me,  I  shall  not 
hesitate  to  gire  my  opinion  at  once,  though  I  desire  it 
to  be  understood  that,  haTing  regard  to  the  magnitnde 
of  the  interests  and  of  the  estate,  if,  on  considering 
that  opinion,  any  point  should  arise  which  oounsel  may 
deem  deserving  of  a  rehearing,  I  shall  be  qnite  ready 
to  listen  to  any  application  for  tbat  purpose.  How,  I 
will  first  take  the  case  of  the  heiress- at-law.  The 
heiress-at'law  insists  that  alt  the  rents  and  profits  of 
this  estate,  not  required  for  the  purposes  of  the  term, 
in  the  shape  of  management  or  in  the  shape  of  annuity, 
•re  undisposed  of  during  the  lires  of  the  two  sisters  and 
tbe  life  of  the  uncle,  and  consequently  belong  to  her. 
She  ^aims,  in  tbe  first  place,  an  intestacy  daring  that 
period  of  time.  Xow,  ao  far  as  the  intestacy  is  con- 
cerned, the  chain  of  legal  estates  giren  by  the  will  is 
quite  complete  and  presents  no  chasm  or  opening 
whaterer.  There  is  a  gift  to  tlie  trustees  for  500 
years,  with  remainder  to  the  trustees  to  preserve 
during  the  lires  of  the  sisters,  or  until  the  expiration 
of  eighteen  years,  if  during  that  period  of  time  no 
child  be  bom  to  either  of  the  sisters,  remainder  to 
the  first  and  other  sons  of  I/>rd  de  LUIe  for  life,  re- 
mainder to  their  issue,  remainder  to  tbe  first  and 
other  daughters  of  Lord  de  Lisle  in  like  manner. 
With  regard  to  the  devise  of  tlie  beneficial  interest,  it 
is,  in  my  opinion,  equally  unbroken,  because,  so  far  as 
tbe  term  is  concerned,  it  is  in  fact  declared,  having 
rrgard  to  the  settled  rule  of  law  upon  the  auhject, 
that  tbe  term  and  the  ownership  by  virtue  of  that 
term  shall,  subject  to  the  express  purposes  of  the 
term,  accompany  and  be  moulded  so  as  to  fit  and 
go  along  with  the  diapositions  made  by  the  subsequent 
devises.  So  much,  therefore,  of  the  beneficial  interest 
•s  is  reqoitsd  for  the  purposes  of  tbe  term  is  first 
giren  away.  Subject  thereto,  tbe  beneficial  interest 
follows  the  devises  and  the  legol  term  also  accompanies 
those  estates  which  are  given  by  tbe  subsequent 
devises.  But  the  claim  on  tbe  part  of  the  heiress-at- 
law  is  founded  upon  the  peculiar  language  of  the  tmsts 
of  the  term,  and  the  proposition  is  this,  that  those 
trusts  are  so  worded  as  to  suspend  any  enjoy- 
ment or  beneficial  right  of  possession  arising  in 
favour  of  any  individnal  during  tbe  lives  of  the 
■isUrs  and  the  life  of  tbe  uncle  and  the  life  of 
the  survivor.  If  that  be  clearly  and  nnm'stakeably 
said,  o(  coarse  effect  must  be  given  to  it  j  but  it  is  a 

firoposition  of  the  greatest  singularity,  and  it  would 
iivjive  tbe  moat  extraordinary  consequences,  because 
it  ealU  upoa  tbe  court  to  hold  that,  conaisUotly  with 
tbe  declared  intention  of  the  teetator,  if  there  were  a 
•on  of  one  of  the  sisters  bom  immediately  after  the 
date  of  the  will  and  attaining  migority  within  a  few 
jtn  after  the  death  of  the  tesUtor,  b«w)ng  the  naow 


and  arms  of  tbe  teetator,  that  son,  his  nephew,  should 
not  be  admitted  to  have  any  enjoyment  whatever  of 
this  eatats,  but  that  tbe  estate  abould  remain  in 
realty  withont  any  owner  or  representative  nuder  tbe 
will,  during  tbs  indefinite  period  that  might  continue 
for  the  lives  ot  the  two  sisters  and  the  uncle  and  the 
survivor.  That  it  a  propoaition  which  undoubtedly  it 
ia  impossible  to  reconcile  with  the  language  with 
which  tbe  teetator  begins  his  will  and  bis  declaratimi 
of  bis  desire  that  some  person  should  reside  on  his 
estste,  and  keep  up  the  same  as  his  anceatora  hereto- 
fore had  done,  and  bia  expectation  that  a  considerable 
period  might  elapee  before  any  adult  person  would 
become  entitled  to  the  full  benefit  of  his  estates. 
Whom  did  he  intend  to  favour?  For  whom  was  tb  a 
anxiety  shown,  if  not  for  the  son  of  one  of  his  sisters  t 
And  yet,  according  to,the  proposition,  the  aon  wonlU  be 
excluded  entirely,  as  I  have  said,  from  all  possibility 
of  benefit  during  that  indefinite  period  of  time.  It', 
therefore,  we  are  to  seek  tbe  interpretation  of  the  will 
in  conformity  with  the  declared  intention,  and  to  find 
in  it  a  rational  and  consistent,  rather  than  in  an  extra- 
ordinary and  irrational  object,  it  would  be  impossibl* 
for  me  to  countenance  this  interpretatiun  on  the  part 
of  the  beiress-at-law,  if  any  other  interpretation  can 
be  reasonably  put  upon  tbe  words.  But,  in  reality, 
the  whole  of  the  argument  of  the  heiress-at-Uw  pro- 
ceeds upon  this  fallacy,  that  the  will  contains  powers 
and  directions  for  management,  with  a  prohibition  or 
a  proviso  suspending  beneficial  enjoyment.  It  was 
tbe  evident  purpose  of  this  testator,  for  a  certain 
period  of  time,  to  clothe  his  trustees  with  very  large 
and  extraordiimry  powers  for  tbe  manogemeiit  and 
arrangement  of  his  estate.  Bnt  those  powers  are  per- 
fectly  consistent  with  its  being  the  doty  of  the  trusters 
to  hand  over  and  account  for  tbe  surplus  rents  and 
profits  to  the  persons  who  are  indicated  as  the  individuals 
who  are  to  take  beneficially  under  tbe  devises,  and  the 
power  of  management  may  possibly  continue  for  a 
long  period  of  time,  until  an  adult  tenant  in  tail  has 
become  absolute  owner.  And  yet  that  power  of 
management  may  be  accompanied  with  the  obligation, 
as  I  have  already  observed,  to  account  for  and  pay 
over  tbe  surplus  rents  of  the  estate.  Now  the  lan- 
guage ia  distinct  that,  during  tbe  Uvea  of  tbe  eistrrs 
and  the  life  of  the  uncle  and  tbe  life  of  the  survivor, 
the  trmtees  sliall  have  tbe  management;  but,  in  tbe 
detailed  language  of  the  will,  that  which  the  testator 
means  to  denote  by  tbe  word  "  management "  ia  very 
fully  unfolded  and  explained.  He  enters  at  great 
length  into  what  in  bia  opinion  constitutes  manage- 
ment, and  what  be  means  by  tbe  ttrm;  and  be 
explains  that  tbe  trustees  are  to  maintain  the  build- 
ings, to  alier  tbe  disposition  of  the  buildings  on  the 
estate  with  tbe  exception  of  tbe  original  ball,  to  pull 
down  and  build  up,  to  cut  timber,  to  hire  tlie  servanta, 
to  engage  the  gamekeepers,  to  regulate,  in  point  of 
fact,  tbe  disposition  of  tbe  whole  of  the  estatv, 
bnt  at  tbe  same  time,  after  they  have  applied 
the  rents  and  profits  which  are  required  for  thi«« 
purposes,  the  remainder  of  the  rents  and  profits  is  Icil, 
as  I  shall  presently  show,  to  fe!low  tbe  disposition 
made  of  tbe  estate.  But  the  dbtinction  between  the 
power  of  management  and  the  power  to  ansprnd  the 
enjoyment  is  clearly  indicated  at  various  parts  of  tbe 
will.  One  portion  has  been  insisted  on  by  ibe  counerl 
for  the  pit.,  and  very  rightly  ;  namely,  those  parts  of 
the  will  in  which  the'  testator  clearly  contemplates  a 
tenant  for  life  being  in  tbe  pcsseaeion  of  tbe  estate, 
and  cutting  down  timber  under  tbe  control  of  the 
trustees,  acting  with  tbe  consent  and  the  approba- 
tion of  tbe  trustees— s  state  of  things  that  contem- 
plates the  possibility  of  the  continuance  of  tbe  power  of 
management  oonsistentiT  with  tbs  benefidal  (njoyment 
of  tbe  possession  of  the  property.  There  are  ot^er 
indieaUottt  to  the  Mune  effect,  puti«al<rlf  in  tb»dif(<* 
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tion  to  take  tba  name  and  arms,  beeansa  then  it  is 
said  that  the  hasbaod  of  erery  dangliter,  e itiier  of  the 
sisters  of  the  testator,  or  of  Lord  d«  Lisle,  shill  take 
the  name  and  arms  within  tweire  months  after  the 
vrife  shall  become  entitled  to  the  possession  of  the 
estates  devised,  bnt  if  the  possibility  of  that  rigbtof  pos- 
session be  peremptorily  and  absolutely  postponed  nntil 
the  death  of  the  sisters  and  the  deAth  of  the  nncle, 
then  it  wonid  follow  that  for  a  long  period  of  time  there 
woald  be  no  representative  of  the  ownership,  no  person 
to  keep  np  the  name  and  family  of  the  testator,  and 
that  the  whole  of  the  estate  and  the  possession  of  the 
mansion-house,  which  be  was  anxioos  to  keep  in  the 
line  of  his  family,  wonld  pass  away  to  a  penon  not 
answering  those  conditions,  for,  as  I  have  already 
observed,  a  period  of  time  of  which  it  was  impossible 
to  ascertain  the  extent,  depending  as  it  does  upon  the 
death  of  the  survivor  of  three  persons.  It  cannot  be 
supposed  that  this  obligation  to  apply  for  the  name 
and  arms  was  to  be  postponed  until  alter  the  death 
of  the  sisters  and  of  the  uncle.  N^iw  the  language  of 
the  will  with  regard  to  the  management  is  very  clear 
in  the  direction,  that  the  trustees  shall  enter  into  pos- 
session and  shall  receive  the  rents  during  the  lives  of 
the  uncle  and  sisters  and  the  survivor,  and  daring  the 
minority  of  any  person  who  at  the  dcith  of  the  sur- 
vivor may  be  entitled  bene6cially  to  the  possession. 
The  language  is  that,  during  this  time,  they  are  to 
receive  the  rents,  and  then  it  goes  on,  "and  shall  and 
do  keep  up  the  mansion  boase  and  all  the  gardens  and 
pleasure-grounds,  oiBces  and  establishments  belonjiiiig 
thereto,  and  manage  my  estates."  It  is  impossible, 
therefore,  to  hold  that  management  includes  the 
receipt  of  the  rents  and  the  withholding  of  the  rents. 
In  fact,  the  aignment  before  ma  may  be  reduced  to  this, 
that  the  counsel  for  tba  heires«-at-la»  insists  that  the 
direction  to  manage  involves  the  direction  to  receive  and 
withhold  the  rents;  and  the  counsel  for  the  trustees  in- 
sintsthat  managcmentincludesacrnmulationof  the  rents. 
Mow  I  am  of  opinion  that  it  does  not  include  either 
the  one  or  the  other — that  it  includes  nothing  in  the 
world  more  than  the  superintendence  and  control  over 
the  estate  itself,  but  which  is  entirely  consistent  with  a 
beneficial  enjoyment  and  receipt  of  the  rents  by  the 
peisons  taking  under  the  devises,  lly  opinion,  there- 
fore, i.",  that  immediately,  subject  to  the  trusts  of  tba 
trrm,  (he  person  entitled  to  tha  first  vested  estate  for 
life,  camely  the  pit.,  became  entitled  to  tha  surplus 
rents  of  the  whole  of  these  estates  not  required  for  the 
_  exigencies  declared  of  the  term ;  and  I  am  of  opinion 
'  that  the  direction  given  to  the  trnsteas  to  manage  the 
estate  dues  not  involve  any  su!<peni>ion  of  the  enjoyment 
of  the  estates  them-elvfs,  or  interfere  in  any  respect 
with  the  right  of  those  devisees,  save  thus  far,  that  the 
devisee  might  not  be  entitled  to  claim  the  possession  of 
the  estates.  Before  I  consider  the  question  of  who  is 
entitled  to  the  posseasion  of  tha  mansion-house,  I  will 
advert  to  the  subordinate  ground  on  which  the  beiress- 
at-law  has  put  her  claim,  namely,  a  right  to  the  rents 
during  the  period  of  time  allowed  by  the  teststor  for 
the  arising  of  a  contingent  naa  in  favour  of  any  child 
u(  the  riaters  that  might  be  born.  Now  the  first 
vested  estate  of  freehold,  under  the  dispositions 
made  by  this  will,  is  tha  estate  that  is  vested 
in  trnslees  dnring  the  lives  of  the  sisters  to  pre- 
serve contingent  remainders  to  tha  isiue  of  those 
sisters.  That  estate  of  freehold  would  not  entitle  the 
tiustecs  to  receive  and  withheld  or  suspend  the  enjoy- 
ment of  the  estates  until  the  contingency  should  arue. 
It  is  quite  clear  law  that,  until  tha  contingency 
bappena,  nntil  the  executory  limitation'  takes  effect, 
that  is,  until  the  use  amf,  the  ownership  of  tha  estate 
ram  in  tba  channel  provided  by  the  will.  It  takes 
effect  and  vests,  subject  to  be  divested,  nnd,  immediately 
that  the  contingent  us*  aiises,  it  divests  the  estate  out 
9f  tba  nntecedtnt  oirner  nnder  the  tubsc^ncut  limita 


tiona,  but  it  takes  the  estate  and  rests  it  in  tha  person 
entitled,  without  any  power  in  that  individual  of  re- 
claiming and  recorering  the  rents  of  the  estates  vhid 
have  been  received  in  that  intarmediala  time,  preosely 
in  conformity  with  tba  intantion  and  diraetiona  of  Ik* 
testator.  If  tha  testator  intends  that  tha  limitatians 
shall  not  take  effect,  subject  to  the  contingency,  it  is 
necessary  for  him  to  provide  a  power  to  accamulate 
and  to  withhold  the  enjoyment  until  the  contingency 
should  arise.  That  power  is  not  involved  in  the  estate 
to  the  trustees  to  preserve.  The  estate  to  the  trustees 
to  preserve  supports  and  roaintains  the  p<»sibilit7  of 
tha  contingent  use  coming  into  eite  and  not  bdag 
defeated  by  reason  of  tba  want  of  an  estate  of  frecbcld 
to  support  it ;  but,  beyond  that,  the  trustees  to  pre- 
serve hare  no  functions  at  alL  Still  leea  is  it 
open  to  the  argument  that,  dnring  the  period  of 
time  allowed  for  the  oocnrrenoe  of  the  contingmcy, 
there  is  no  disposition  of  tha  estate.  There  is  a 
disposition  of  the  aetata  which  takes  immcdbta 
effect,  namely,  in  the  uses  which  are  dedarrd 
subject  to  tba  contingency;  and,  accordingly,  the 
estate  belongs  to  the  person  who  has  tha  6rst  vested 
estate,  subject  to  be  defeated  and  divested  bj  that 
contingent  use  when  it  shall  arise.  I  am  not,  there- 
fore, of  opinion  that  there  is  any  rule  wbatercr  for 
any  claim  by  the  heiress-at-law  to  a  portion  of  the 
rents  of  the  estate  during  that  period  of  time,  namely, 
tha  period  of  eighteen  years  allowed  for  tha  birth  of  any 
child  of  either  of  the  sisters.  We  come  in  the  third 
place  to  the  question  which  has  been  decided  by  tLe 
M.  R.,  namely,  that  there  is  here  a  trust  and  x  direc- 
tion for  the  accumulation  of  the  rents  during  the  lives 
of  the  sisters.  That  is  a  conclusion  which  cannot  for 
a  moment  ba  made  consistent  with  the  principal  topics 
of  the  argument  which  have  been  relied  npon  by  ibt 
heiress-at-law,  and  aldo  by  the  trustees;  both  of  tbem 
relying  npon  that  clause  which  declares  that  the  trtisu 
for  management  of  tha  estate  shall,  after  the  death  of 
the  uncle  and  the  sisters,  be  suspended  during  tbe  life 
of  any  tenant  for  life.  I  am  told  that,  upon  I  be  in- 
terpretation of  that  clause,  his  Hononr  has  held  it  to 
ba  a  clause  of  acenmnhition.  Bnt  if  that  be  trse, 
it  is  perfectly  irreconcilable  with  the  language  of  tbe 
clause  which  it  is  applied  to  explain,  because  tlie  clause 
itself,  even  if  riotence  be  done  to  it,  as  has  been  done 
(speaking  with  great  respect  of  the  judgment  appealed 
from),  directs  accumulation  during  the  lives  of  tbe 
sisters  only ;  but  if  tbe  direction  for  management  in- 
volves the  direction  to  accumulate,  then  tba  direeiioa 
to  accamulate  must  be  coequal  in  duration  with  tbe 
direction  for  management,  and  the  direction  for  man- 
agemeiit  ez'.ends  to  three  lives.  But  the  allt^ed 
direction  to  accumulate  extends  only  to  two  lives.  It 
is  impossible,  therefore,  to  accept  tbe  two  danses  as 
shedding  any  kind  of  light  one  upon  tha  other.  Bnt  I 
must  t«ke  the  clause  (especially  in  an  ill  framed  will 
as  this  is)  according  to  its  plain  grammatical  meaning. 
Now,  there  ia  a  direction,  certainly,  to  accamolate ; 
but  whkt  is  directed  to  be  accumulated,  and  for  how 
long  ?  The  period  of  time  during  which  the  accumu- 
lation is  to  continue,  is  that  period  of  time  plainly  indi- 
cated in  the  commencement  of  the  clanse,  and  which 
grammatically  governs  the  whole  of  the  rest  of  tba 
dirsctions.  The  directions  are  to  continue  daring  the 
period  of  time  indicated  for  their  existence,  and  that  - 
period  of  time  is  pointed  out  by  these  words  in  par- 
ticulur,  "  during  the  minority  of  any  person  for  the 
time  being  absolutely  or  prisumptively  entitW  by 
virtue  of  this  my  wjll."  Tita  direction  to  accumnlale, 
therefore,  is  a  direction  that  la^ts  only  during  tbe 
minority,  and  a  direction  that  cannot  |riae  until  tba 
event  of  tha  minority  arises.  The  accumulation  ma>t 
last  whilst  there  be  a  person,  an  infant,  wbo  ia  abso- 
lutely or  presumptively  entitled  for  life,  or  in  tail,  in- 
mcdiatcIjT  expectant  on  tlit  estate  limited  to  the  :iytt«et 
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to  preserrc  daring  the  lim  of  lUe  sbUra.  Now  that 
is  a  rttj  clear,  ^finite  and  express  direction.  It  is 
certainly  true  that  tlie  latter  part  of  the  clanse  is 
governed  by  the  introdnctory  wurda  of  direction.  The 
langnaga  is,  that  the  tmstees  shall  "  pay  and  apply 
doling  the  lives  of  my  sisters  «  competent  part  of  tlie 
surplus  interest."  If  those  words  hnre  any  intelli- 
gible meaning  wbaterer,  they  moat  amount  to  this,  that 
tbe  direction  to  maintain  daring  the  minority  is  a 
direction  intended  to  be  applicable  only  to  some 
minor  absolutely  or  presumptively  entitled  whilst  the 
two  sisters  or  one  of  them  are  or  is  living,  and  then 
that  the  direction  to  maintain  will  cease,  so  far  as  this 
tnut  creates  it,  upon  tbe  death  of  the  two  sisters. 
Tbat  is  tbe  literal  meaning  of  the  words,  certainly  a 
singttlar  direction.  But  it  is  very  difficult,  in  a  will 
constructed  as  this  appears  to  have  been,  with 
iniperfrct  inforniatioQ  upon  tbe  subject  of  the  law,  to 
find  u  meaning  in  all  cases  consistent  with  the  correct 
anderstanding  of  the  law.  I  must,  however,  take  the 
words,  and  if  they  are  capable  of  an  intelligible 
mcining,  I  must  give  them  that  intelligible  mean- 
ing. Nvw  these  words  do  admit  of  that  inter- 
pretation, anl  if  they  are  so  interpreted,  they  will 
be  found  :o  be  a  direction  for  maintenance,  applicable 
to  the  cose  of  a  minority  occurring  after  tbe  death  of 
the  sisters — a  singalar  direction,  but  an  interpretation 
which  satisfies  the  words,  and  renders  it  unnecessary  to 
strain  tbe  clause  in  order  to  give  those  words 
another  inlerprttation.  Kow  tbe  manner  in  which  the 
words  have  been  managed  and  dealt  with  by  hisHonourl 
understand  to  be  this,  that  he  takes  the  latter  part  of  the 
clause  as  independent  of  tbe  commencement,  and  holds 
that  there  ia  a  direction  to  apply,  daring  the  lives  of 
the  sisters,  a  competent  part  of  tbe  income  in  main- 
tenance, and  then  bo  takes  the  words  "  accumnlating 
the  surplus  "  as  if  they  came  after  the  words  "  during 
the  lives  of  my  sisters."  Well,  even  that  construc- 
tion, with  which  I  cannot  at  nil  agree,  would  not 
en  ible  me  to  arriro  at  the  concluaion  that  there  was  an 
absolute  direction  to  accuninUte  the  surplus  during 
the  lives  of  the  sisters,  because  the  direction  to  pay 
daring  the  lives  of  the  sisters  is  a  direction  to  piy 
maintenance,  a  direction  that  woald  cease  with  the 
infancy  of  the  object.  Tbe  thing  to  be  accumulated  is 
the  surplus.  Tlie  surplus  of  what  ?  The  snrplus  of 
tbat  which  remains  after  the  mnintenance,  and  there- 
fore tbe  surplus  or  thing  directed  to  be  accamulnted 
will  al>o  cease  with  tbe  infancy  of  the  object.  It  is 
impossible  therefore  to  torture  these  words  so  as  to 
bring  them  to  signify  an  absolute  tnist  for  the  accu- 
malatioo  of  the  surplus  rents,  meaning  by  surplus 
the  burplus  rents  not  required  fur  the  purposes  uf  the 
-tenn  daring  the  continuance  of  the  lives  of  the  sisters. 
That  I  understand,  however,  to  be  tbe  concluaion  at 
which  his  Honour  lus  arrived,  and  the  effect  uf  thai 
would  be  to  suspend  the  beneficial  enjoyment  of  this 
•state  during  the  lives  of  the  suters  ss  as  to  deprive 
an  eldest  son  of  one  of  those  sisters  who  has  attained 
twenty- one  from  becoming  the  occupier  of  Ibis  resi- 
dence, and  succeeding  to  the  ownership  and  the  enjoy- 
ment of  the  estate,  as  long  as  his  mother  or  his 
sunt  was  alive — a  most  unreasonable  conclusion,  and 
totally  at  variance  with  the  declared  inten- 
tion of  tbe  testator.  I  cannot,  therefore,  accejt 
that  interpretation.  I  most  hold  that  this  clause  u 
limited  to  the  period  of  time  during  whicb  there  shall 
be  A  minority,  and  that  tbe  accumulation  is  to  last 
only  during  tbat  minority,  and  comes  into  existence 
only  in  the  event  of  there  being  a  minority.  I  have, 
lastly,  to  consider  whellier,  consistently  with  this 
interpretation,  tbe  tenant  for  life,  flamely,  tbe  pit., 
being  entitled  to  tbe  receipt  of  the  surplus  rents,  is 
also  entitled  to  the  possession  of  the  manMon-bouss— 
that  is  to  say,  can  tbe  trustees  withhold  from  the 
teiwnt  for  life  the  posaession  of  tbe  mansion,  letting 


that  mansion  to  another  person  ?  Now  the  tenant  for 
life  will  be  under  the  obligation — I  do  not  know  whe- 
ther she  is  married  or  not—or  her  Irusband  will  be 
under  the  obligation,  of  bearing  the  name  and  nriiiM, 
and  inasmuch  as  I  hold  her  to  be  entitled  to  the  sur- 
plus rent,  she  will  be  entitled  to  the  rent  arising  from 
the  letting  of  the  mansion.  But  it  would  be  a  veiy 
unreasonable  thing  to  come  to  the  conclusion  that  She 
is  not  to  bare  the  possession  uf  the  mansion,  under- 
taking to  perform  all  those  things  which  the  trustees 
have  a  right  to  require  under  their  ^wers  of  manage- 
ment. It  would  be  an  unreasonable  thing  to  say,  that 
she  shall  not  have  that,  and  that  she  shall  bave,  nut- 
withstanding,  tbe  rents  to  be  obtained  from  the  letting 
of  the  mansion.  When  ber  bosband  shall  have  ac- 
quired the  right  to  bear  the  name  and  arms  of  the  tes- 
tator, he  will  be  entitled,  I  think,  plainly,  in  right  of 
his  wife,  upon  the  face  of  this  will,  to  the  possession  of 
the  mansion,  subject  to  the  control  that  I  have  already 
mentioned  on  the  part  of  tbe  trastees ;  and  tbat  that 
effect  is  so  given  to  this  will,  is  a  result  that  ia  in 
perfect  conformity  with  tlie  intention  of  the  testator  as 
declared  in  the  outset.  The  order,  therefore,  that  I 
mast  make  will  be  to  reverse  the  order  made  at  tbe 
Rulli!,  to  declare  that  there  is  no  intestacy,  nor  is  any 
part  of  the  rents  and  profits  of  the  estate  undisposed  ol ; 
to  declare  that  the  pit.,  as  being  the  person  in  whom 
tbe  first  estate  of  freehuU  was  vested  beneficially  at 
the  death  of  the  testator,  inasmuch  as  no  child  has 
been  born  since  the  death  of  the  testator  to  either  of 
his  sisters,  is  entitled  to  the  receipt  of  the  surplus 
rents  and  profits  of  the  estate  not  required  fur  the  pur- 
poses of  the  term  from  the  time  of  the  death  of  the 
testator ;  and  to  declare,  also,  that,  subject  to  the  obli- 
gation of  performing  the  directions  and  requisitions  of 
the  ttastee.i,  which  they  are  warranted  to  do  under 
their  powers  of  management,  and  subject  to  the  fnr- 
tlier  obligation  on  the  part  of  the  liuabxuJ  of  the  pit. 
of  complying  within  one  year  from  July  4,  1863, 
with  the  requirements  of  the  will  for  the  asiUmptiun 
of  the  name  and  arms  of  the  testator,  the  plt.'s  the 
tenant  for  life  is  entitled  toi  the  possession  of  the 
maneion-bonse,  park  and  other  npiurtenanccs,  niid  to 
tbe  receipt  uf  the  rents  and  profits  of  the  ical  c^tnte 
devised  by  the  will  of  the  testator  or  the  estates  pur- 
chased under  the  direc'ions  therein  contained,  and  to 
the  inccme  of  the  residuary  personal  otiite  vf  the  tes- 
tator for  life,  subject  to  the  trusts  of  her  marriage  • 
settlement. 

Solicitors  for  the  pits.,  Johnttcn,  Farqyihar  and 
Letch;  for  the  heir-at-law,  Slinigl-ter  and  CuHmgUn; 
for  other  parties,  Btl/our  and  lioUon. 

Jan.  14,  15,  16,  18ai.(f23. 

(Before  the  LoiiDS  Justices.) 

Se  HoopEii. 

Daylis  0.  Watkiss. 

Dutla  of  toUcitw — Suit  for  jiulicial  $tparali»n — 

ir»y«'»  cotU. 
IFArre  a  soUoitor  it  about  to  inttilule  procecdingt,  on 
behalf  of  a  mm  ried  aoman,  to  obtain  a  decree  of 
Judicial  teparation  from  her  l.utbami,  the  firtt  duly 
which  atlachet  to  him,  in  all  catet  and  under  all 
circumstance*,  it  to  tatitfy  himief  6y  all  available 
and  proper  means  that  tuck  proceedings  are 
rightly  and  honestly  inslitu'ed  for  good  and 
sufficient  causes,  and  thai  the  great  proiabHilj  is 
that  they  will  be  ultimately  succestful ;  and  unless 
he  is  prepared  to  show  that  he  made  all  possible 
and  proper  investigation  and  inquiry  into  the  cir- 
cumstances of  the  case  h^are  kt  began  proceedings, 
he  will  not  be  allowed  to  recover  his  costs  as  a 
legal  debt  from  the  husband  or  to  prove  for 
Men  against    his  etlale,     I^it    not  f{ficitn( 
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that  he  acl$  upon  the  honest  belief  or  imprei- 
rion  in  his  own  mind,  if  he  hai  omitted 
these  precautions ;  and  where,  from  the  eircum- 
itttHcet,  it  is  shoum  that  he  must  have  possessed 
hnotcledge  of  the  sources  from  which  he  might 
have  obtained  aufhenlic  information  as  to  the 
facts,  and  yet  that  he  neglected  to  use  the  means 
thus  within  his  reach,  he  will  be  treated  as  if  the 
facts  adverse  to  his  clients  case,  which  by  such 
inquiries  he  might  and  ought  to  have  learnt, 
/tad  been  within  his  knowledge  before  the  suit 
began. 
The  sum  which,  according  to  the  practice  of  the 
CourtofDivorce,thehusbandhad,attheoutielofsuch 
asmt,been  ordered  to  pay  into  court  as  security  for 
the  costs  of  his  wife,  together  with  the  difference 
betieeen  that  sum  and  the  amount  of  costs  due 
upon  a  strict  taxation,  had,  however,  been  paid  to 
the  claimants  before  the  adjudication  upon  tliis 
summons. 

The  aboTe-mentioned  stiit  iras  commennd  \>j  snm- 
roons  ia  the  ebainben  of  Stnart,  V.  C,  for  the  ad- 
ministration of  tlie  eatate  of  tha  lata  Mr.  Francis 
riiilip  Hooper,  a  solicitor,  vho  died  in  Sept.  1861, 
and  who  vas  in  Ins  lifetime  a  member  of  the  6rm  of 
Meaara.  Watkins,  Hooper,  BitjYa  and  Baker,  of  Sack- 
rille-etreet,  Piccadilly;  and  the  present  application 
iraa  one  bjr  Measrs.  Clarke  and  Mead,  of  Bnry-atreet, 
St.  James's,  who  were  also  solicitors,  npon  a  snromons 
to  rary  the  chief  clerk's  certificate,  which  was  ad- 
jonmed  for  arcnment  into  open  conrt,  and  was,  at  the 
SDgceation  of  Stnart,  V.  C,  brought  before  the  L.  JJ. 
in  the  first  instance,  instead  of  before  himself.  That 
certificate  bad  disallowed  to  the  apps.,  as  against  tbe 
estate  of  tbe  testator,  their  claims  for  costs  incnrred 
on  behalf  of  tbe  wife  of  Mr.  Hooper  in  certain  pro- 
ceedings which  they,  as  that  lady's  solicitors,  had 
iiistitnted  against  him  in  the  Court  of  Divorce  for  tbe 
purpose  of  obtaining  for  her  a  decree  of  judicial  sepa- 
ration on  the  ground  of  her  husband's  cruelly.  The 
circumstances  of  the  case  were  as  follows : — 

Mr.  and  Mrs.  Hooper  were  married  many  years  ago, 
and  appeared,  so  far  as  the  roluminotia  eridence 
showed,  to  hare  lived  together  for  several  years-  npon 
good  terms  ;  but  in  the  year  1851  or  thereabouts 
serious  differences  began  to  arise  between  them,  origi- 
nating in  the  most  unfounded  jealousy  on  the  lady's 
part.  At  that  lime  Mr.  and  Mrs.  Hooper  were  residing 
at  Acton  in  Middlesex,  and  the  lady  was  in  the  habit 
of  charging  her  husband  with  infidelity,  not  with  any 
woman  in  particular,  but  with  all  the  female  inhabi- 
tants of  that  village,  whom  she  stigmatised  as  "tbe 
Acton  gang."  These  charges  were  preferred  and  re- 
iterated with  violence  of  temper  occasionally  proceeding 
to  overt  acts,  as  upon  one  occasion  when  she  was  sum- 
moned before  a  magistrate  and  fined  for  breaking  tbe 
windows  of  her  next-door  neighboor,  a  lady  of  per- 
fectly irreproachable  character,  whom  she  accused  of 
bring  Mr.  Hooper's  mistrers.  Mr.  Hooper,  however, 
generally  treated  his  wife  with  dne  consideratinn.  In 
order  to  relieve  her  from  these  delusions,  he  broke  op 
liis  establishment  at  Acton,  and  removed  to  the  boose 
where  he  carried  on  bis  practice  in  Sackville-street ; 
but  this  did  not  stop  his  wife's  injurious  assertions, 
and  she  repeatedly  accused  him  of  amours  with  varions 
ladies  residing  in  that  street.  Mr.  Hooper  and  some 
of  his  friends,  after  a  continnance  of  such  conduct, 
and  after  experience  that  it  was  impossible  to  dispel 
snch  delusions,  began  to  be  alarmed  as  to  the  condition 
of  her  mind,  and  be  expressed  to  some  of  his  own 
friends,  as  well  as  to  friends  of  bis  wife,  his  apprehen- 
sion that  be  abould  be  obliged  to  place  her  under 
personal  restraint.  For  a  short  time  about  the  year 
1856  Mr.  and  Mrs.  Hooper  lived  separate,  but  they 
wtro  reconciled  and  again  cohabited  in  April  1857; 
aliU  the  nnbappinets  and  ^oarrels  occauoned  by  the 


jealousy  of  Mrs.  Hooper  never  ceased,  and  in  Dec  1838 
the  liniband  and  wife  finally  separated. 

Before  this  second  separation,  Mrs.  Hooper  bad  pri- 
vately and  without  her  husband's  knowledge  ooosalled 
Mr.  Samuel  Thomas  Clarke  (who  subsequently  formed 
a  partnership  with  Mr.  Mead),  npon  the  snt>jrct,  and 
soon  after  she  had  quitted  her  husband  for  the  second 
time  the  project  was  formed  of  taking  proceedings  u 
tlie  Court  of  Divorce  to  procure  a  decree  of  judicial 
separation.  For  that  purpose  a  case  for  tbe  opini>n  of 
connsel  was  prepared  from  tbe  lady's  statements,  and 
laid  before  Mr.  Macqoeen,  and  that  gentleman  being  of 
opinion  upon  the  facts  stated  therein  that  tbe  la-ly 
would  succeed  in  her  object,  proceedings  were  shortly 
afterwards  commenced,  and  a  petition  was  filed  on  Ler 
behalf,  alleging  acts  of  cruelty  on  Mr.  Hooper's  part, 
both  before  and  after  tbe  return  to  cohabitation  in 
1857.  It  is  proper  to  say  that  these  alleged  acts  vers 
chiefly  Mr.  Hooper's  threata  to  pot  bis  wife  in  a  lunatic 
asylum,  but  otherwise  they  were  of  a  slight  and  frivo- 
lous character,  and  were  either  entirely  disproved  er 
explained  away  by  tbe  evidence  laid  before  the  Coort 
of  Ch.  in  tbe  conrae  of  the  present  inquiry.  In 
all  these  proceedings  Mr.  Clarke  first,  and  later 
Messrs.  Clarke  and  Mead,  acted  as  solicitors  fvr  Mn. 
Hooper. 

Upon  the  institntion  of  snch  a  suit  it  appears  to  be 
the  practice  of  the  Divorce  Coort  to  compel  the  bo^ 
band  reap,  to  depoeit  a  sum  of  money  with  the  rri;ti- 
trar  of  the  conrt  as  secuiity  fur  tbe  costs  to  be  incurred 
by  the  wife ;  and  accordingly  in  June  1859,  in  obe- 
dience to  an  order  made  npon  him,  Mr.  Hooper  p>id 
into  coort  250f.,  and  he  was  also  ordered  to  allow 
his  wife  alimony  at  the  rate  of  SSOA.  a-year  pemden't 
lite.  The  suit  was  then  proceeded  with  ;  bat  at  tbe 
bearing  an  agreement  was  come  to  betweeen  tbe  par- 
ties for  a  voluntary  separation  upon  certain  terms 
which  are  mentioned  below,  and  in  consequence  of 
(bis  agreement  all  proceedings  in  the  suit  were  ordered 
to  be  stayed.  Freah  misunderstandings  a'ose  op-n 
the  agreement,  chiefly  opon  the  sums  which  were  to 
be  paid  to  Mrs.  Hooper  by  her  husband  for  alimony 
and  costs,  and  opon  this  the  petitioner  applied  to  tbe 
conrt  for  leave  to  prosecute  her  suit,  notwithstanding 
the  compromise  and  the  order  staying  prooe«din;f<. 
The  application  was  refused  by  Cresswell,  J.  0-,  «a 
the  25th  Jan.  I8G0  (^flooper  t.  Hooper,  I  L.  T.  Brp. 
N.  S.  522). 

Mr.  Hooper  appealed  against  tbe  Judge  Ordinary's 
decision,  but  it  was  aBirmcd  by  the  full  court. 

Matters  remained  unchanged  till  tbe  death  of  Mr. 
Hooper  in  Sept.  IS6I.  Messrs.  Clarke  and  Mead  Ibea 
made  ont  their  bills  cf  costs,  vhieb  amonnlad  to 
57W.  13s.  2(£,  and  63'.  16s.  M.  incurred  on  Mn. 
Hooper's  behalf,  and  made  a  claim  opon  the  esecnt'-rs 
for  tbe  amount,  alleging  that  their  legal  adriee 
and  assistance  were  "necessaries"  provided  fur  tbe 
wife,  for  which  she  had  a  right  to  pledge  her  bnv 
b-ind's  credit,  and  for  which  he  had  tbna  become 
liable.  The  executors  resisted  this  deman>*,  an4  tbe 
bills  were  taxed  at  267il  3f.  6d.  on  account  of  wbicb  the 
Divorce  Court  ordered  the  2502.  deponted  to  be  paid  by 
them.  Tbey  then  apphed  in  chambers  to  prore  for  the 
sum  alleged  to  be  due  to  them  as  extra  costa,  bnt  tbe 
chief  clerk  disallowed  the  proof,  and  ultimately  certi- 
fied that  there  bad  been  no  debt  proved  against  the 
testator's  estate.  Jlejsrs.  Clarke  and  Mead  then  t«ok 
out  a  anmmons  to  vary  this  certificate,  wbicb  was  ad- 
journed into  court  and  argued  before  Stnart,  V.C 
on  the  1 4th  Nov.  1862.  His  Honour  wm  then  ef 
opinion  that  tbf  claimants  were  boond  to  eataUiab  at 
law  their  right  to  these  costs  as  a  legal  debt  doe  fram 
tbe  estate,  and  be  ordered  that  the  appfieation  sbooU 
stand  over,  with  liberty  to  them  to  bring  snch  aetiea 
as  they  might  be  advised.  Tbe  prewnt  icsps.  as- 
pealed  against  thai  de«ls!on,  contending  that,  m  tat 
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matter  bad  been  brought  on  sines  tbs  1st  Nor.  1862, 
upon  which  d*jr  Mr.  Rolt's  Act  (25  &  26  Vict.  c. 
42)  cams  into  operation,  it  was  no  longer  eompeleiit 
to  tbs  conrt  to  direct  a  tiial  at  I«<r,  but  that  it  was 
itself  bound  to  decide  all  qarstions  arising  upon  pro- 
ceedings berure  it.  The  Lords  Josticos  (We  Hooper,  7 
L.  T.  Rep.  N.S.  843)  therefore  disdiarged  his  Hunour's 
order,  and  rersrred  the  matter  bacic  to  cbambera,  with 
liberty  to  either  part;  to  addace  further  evidence,  if 
nrcessarj. 

Greene,  Q.C  and  G.  Otborne  Morgan  supported 
the  appeal,  contending  that  tlie  costs  were  "  neces- 
saries" supplied  to  the  wife ;  that  that  being  so,  the 
husband  was  liable  for  tbein,  and  that  tlie  claimants 
were  cnli'.lcd  to  all  the  costs  incurred,  and  not  merely 
to  the  costs  between  pnrtj  and  party,  as  strictly  taxed 
in  the  Conrt  of  Divorce,  ilr.  Muopcr  most  in  fact  be 
considered  as  the  client,  and  onnsequcnily  liable. 
A'sain,  the  claimants  were  not  bound  to  institute  a 
fiuwi-jodicitl  inrestigation  as  to  all  the  circumstances 
Iwfure  they  instituted  proceedings  of  this  nature  on 
behalf  of  a  married  lady  ;  they  were  jusiified  in  believ- 
ing Iter  story  and  in  acting  npon  it,  and  it  was  not 
asserted  that  Messrs.  Clirke  and  Mead  had  acted  from 
any  improper  motive,  or  from  anything  short  of  a 
reasonable  belief  that  the  suit  would  succeed.  But  at 
■II  events  by  compromising  the  suit  )lr.  Hooper  had 
adopted  the  liability  for  the  costs,  and  these  costs 
would,  they  submitted,  hare  been  recoverable  at  law, 
as  was  shown  by  Shepherd  r.  ilactoul,  3  Camp.  326, 
where  articles  uf  the  peace  were  exhibited  by  a  wife 
against  her  husband,  and  this  court  wai  now  clothed 
with  the  same  authority  as  a  court  of  law.  Tbey 
further  referred  to 

Turner  v.  Jtnotet,  10  Ad.  &  Ell.  47 ; 

Jiice  V.  Shepherd,  12  C.  B.  Rep.  N.  S.3J2; 

Brown  v.  Acirogd,  5  Ell.  &  Bl.  819 ;  26  L.  T. 
Rep.  215; 

IliJi/tr  T.  (TBrtet,  3  Mad.  43 ; 

OaeU  T.  Ditvu,  2  Atk.  21 ; 

Sopaith  V.  Sopwith,  2  Sw.  &  Tr.  105  ;  2  L.  T. 
Rep.  N.  S.  472  ; 

Allen  V.  Allen,  3  Sw.  &  Tr.  107 ;  3  L.  T.  Rep. 
N.  S.  480; 

Harding  r.  Harding,  2  Sw.  &  Tr.  519 ;  6  L.  T. 
Rep.  N.  S.  692  ; 

Betbg  v.  BtAg,  I  U.igg.  793 ; 

iresdiwd/A  V.  n'e*lMealh,i  M.igg.  663;  and 

Maeqneeu  on  Divorce,  295. 
ilalint,  QC.  an<l  Cracltnall,  for  the  executors, 
contended  that  the  evidence  showed  no  ground  wbit- 
erer  for  the  institution  of  Mrs.  Ilnuper's  suit,  and 
such  proceedings  could  only  be  considered  "  neccfsa- 
ri^-s  "  where  tli°re  was  a  case  requiring  the  court  to 
interfere  fur  the  protection  o(  the  wife.  It  was  not 
justifiable  in  the  solicitors  to  act  upon  such  ex  parte 
statements  as  an  angry  and  jealous  woman — possibly 
an  insane  woman  —might  choose  to  bring  befure  them, 
nor  to  act  upon  their  own  imprcs4ims,  however  honest 
they  might  be,  derived  only  from  such  statements  ; 
atiti  less  when  they  had  the  means  of  obtain- 
ing information  and  the  impartial  opinions  of 
friends  of  the  family.  These  means  were  in 
their  bands,  but  had  been  wholly  overlooked, 
and  the  consequence  was  that  the  hu>b:ind  bad 
been  already  plundered  by  the  system  which  the 
Court  of  Divorce  pursued,  in  ordering  a  deposit  for 
the  wife's  costs,  when  her  suit  might  be  as  frivolous 
and  onfuunded  as  it  proved  to  be  in  the  present  case. 
•  Tbey  rcfened  to 

Manbf  r.  Scolt,  2  Sm.  Lead.  Cas.  245; 

Biffins.  Bignell,  7  U.  &  N.  877;  6  L.  T.  Rep. 
H.  S.  248; 

CwlU  T.  Cartit,  1  Sw.  &  Tr.  192 ; 

J)ici«u  T.  Dickene,  3  Sw.  &  Tr.  103 :  6  L.  T. 
Hep.  N.S.  659 J 


Hooper  r.   Hooper,  1  Sw.  &  Tr.  002 ;  1  L.  T. 
Rep.  N.S.  522;  and 

Shelford  on  Marri:ij;e,  446. 
Grcenr,  Q  C.  having  been  heard  in  reply,  judgment 
was  reserved  till  the  23rd  Jan.,  when 

Lord  Jnslice  Knioiit  Bitvcc  said: — lu  this  case 
ilr.  Clarke,  a  London  solicitor,  who  was  instructed  and 
employed  by  Mrs.  Hooper,  then  a  m:irried  woman,  I'Ut 
now  a  widow,  to  institute  and  carry  on  proceedings  in 
the  Divorce  Court  for  a  jndiciil  separation  against  her 
bnsband,  also  a  London  eslicitor,  on  the  alleged  ground 
of  cruelly,  and  who  asserts,  and  I  assuaie  truly,  th.it 
part  of  the  costs  so  incurred  remains  unpaid,  claims 
the  onpaid  portion  of  thoao  costs  from  the  estate  of 
the  deceased  husband,  on  the  ground  that  be,  Mr. 
Chiike,  had  a  right,  as  against  tbe  husband,  to  con- 
sider her  as  justifiable  in  the  institutiun  of  the  suit ; 
and  that  Mr.  Clarke's  assistance  to  her,  and  tbe  ex- 
penses, or  a  portion  at  least,  cf  the  expenses  Incurred 
on  her  behalf  in  and  concerning  it  ought  to  be  deemed 
necessaries  properly  supplied  to  her  to  be  ilibch.irged 
accordingly  by  the  hntband.  His  executors  resist  the 
domaud,  and  it  is  proper,  if  not  necesssny,  for  ai  to 
pronounce  our  opinions  on  the  queetion  whether  the 
orut'lty  suit,  utiicli  was  cimpromised  in  Mr.  Uoopcr'a 
lifetime,  was  instituted  by  her  on  such  grounds 
OS  that  she  would  probably,  or  properly,  have  suc- 
ceeded in  it,  opposed  as  it  was  by  him,  if  it  had 
not  been  compromised,  but  had  been  adversely  pro- 
secuted to  a  regular  termination.  Having  considered 
that  question  with  the  aid  of  all  the  evidence  before 
us,  and  the  able  and  prolonged— I  do  not  say  too 
long— arguments  of  the  learned  counsel  engaged,  I 
have  come  lo  the  conclasion  that  it  ought  lo 
be  answered  in  tbe  husband's  favour.  Tbe  point, 
indeed,  is  one  upon  which,  in  my  judgment,  nut 
a  ration.ll  doubt  can  be  entertained.  [His  L>rdaliip 
then  stated  rnd  reviewed  the  facts  id'  the  case.] 
Coupled  with  the  result  of  tho  evidence,  1  aut 
thuronglily  convinced  that  during  the  iiitcrvicns 
(more  than  ten,  1  think,  in  number)  which,  in 
Oct.  1858,  took  pl.ice  between  the  claimiut  and  Mrs. 
Hooper  upon  the  subject  of  her  alleged  (trievances,  her 
representations,  langunge  and  demeanour  must  have 
been  su;h  as  to  render  the  cxereiite  of  great  cjuli»n 
and  a  co^isiderable  degree  of  doubt  as  to  tho 
accuracy  of  those  representations  a  positive  du:y 
on  his  part  as  between  bim  aud  tbe  husband. 
I  am  satisfied  that  tbey  ought  to  have  induced 
the  claim  int  to  p.iuse,  and  not  to  commence 
litigation  without  taking  much  more  pnins  to  in- 
vestigate  llio  m.ilter  aud  asct-rtain  the  truth  of  the 
case  than  he  appears  to  have  dune.  He  did  not, 
in  my  opinion,  take  the  steps  which  it  was  incumbent 
upon  a  prot'esiiion:d  ui:in  cousultel,  as  he  was  cuu- 
snlted,  if  desirous  to  do  his  dnty,  and  intending  to 
net  fairly,  to  take.  For  every  purpose  in  the  present 
dispute  tliere  must,  I  think,  be  substantially  imputed 
to  him  the  possession  of  a  knowledge  which,  in  my 
opinion,  he  might  and  ought  to  have  acquired,  and 
which  if  he  had  act^uired,  the  institution  of  the  suit 
must,  I  conceive,  or  onght  to,  have  appeared  to  bim  a 
highly  improper  measure.  Upon  the  grounds  that  I 
have  stated,  then,  without  giving  an  opinion  upon  the 
other  ground  alleged,  whether  without  or  with  good 
reason,  to  be  fatal  to  his  dem<nd,  I  declare  my  con- 
clusion to  bo  that  tbe  claim,  not  in  the  least  aided,  as 
it  appe.irs  to  me,  by  the  compromi«e  of  the  litigation, 
fails  entirely.  The  claimant  bas  no),  in  my  judgment, 
shown  himself  to  be,  and  must,  as  I  conceive,  be  taken 
not  to  be,  a  creditor  of  the  late  Mr.  Hooper,  who  seems 
to  me  to  have  been  a  man  most  painfully  perplexed 
and  indeed  afllicted  by  his  wife,  whether  she  was  in 
or  out  of  her  senses.  My  impression  from  the  evi- 
dence, however,  is,  that  during  a  portion  at  least  of 
tbe  time  that  ban  been  brought  under  our  atteutioQ 
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she  WHS  insane.  I  ma;  add  that  what  I  have  just 
said  as  to  tlie  compromise  is  fonnded,  in  part  at  least, 
on  the  consideration,  not  only  that  it  was  important  to 
tbe  husband's  peace  and  comfort  that  the  wife  should 
be  kept  separate  from  him,  but  also  that,  if  desiroos  or 
willing  to  lire  with  him  again,  or  insane,  h«  was  under 
a  legal  oblig,ilion  to  maintain  her,  either  in  bis  own 
house  or  otherwise.  I  think  that  tlie  claimaat  should 
pay  to  the  executors  at  least  some  costs,  though  pos- 
sibly not  the  whole  that  is  demanded  as  occasioned  to 
them. 

Lord  Justice  Turner. — ^This  ease  has  been  pre- 
sented to  us  in  many  points  of  view ;  but,  after  fully 
considering  it,  I  am  satisfied  that  it  may  well  be  dis- 
posed of  upon  tbe  single  point,  whether  at  tlio  time  of 
tbe  institution  of  the  suit  in  the  Divorce  Court  there 
was  reasonable  ground  for  it,  inrolring  the  consi- 
deration of  what  is  to  be  considered  as  reason- 
able ground.  Upon  this  point  only,  therefore, 
do  I  think  it  necessary  to  girt  any  opinion  at 
all.  Kow,  if  this  is  to  be  determined  according  to  the 
facta  as  they  stand  npon  the  evidence  before  us,  there 
cannot,  as  it  seems  to  me,  be  any  doubt  whatever  npon 
the  case.  I  think  it  impossible  to  say  that  there  was 
reasonable  ground  for  tbe  institotion  of  this  suit. 
[His  Lordship  then  reviewed  tbe  evidence.]  But 
it  is  said  that  it  cannot,  and  that  it  ought  not  to  be  de- 
cided according  to  the  evidence  as  it  now  stands,  but  that 
it  ought  to  be  looked  at  as  the  app.,  the  solicitor  of  the 
lady,  after  due  inquiry,  had  reason  to  expect  that 
it  would  stand  at  the  liearing.  Possibly  this  may  be 
right,  although  I  rather  incline  to  the  opinion  that  the 
true  view  is  that,  there  having  been  no  trial,  tbe  case 
should  be  looked  at,  not  as  the  app.  thought  it  would 
stand,  but  as  in  our  opinion  it  wonld  probably 
have  stood,  at  the  trial  of  the  cause.  Adopting,  how- 
ever, tbe  app.'s  view,  in  my  opinion  the  app.'s  case  is 
not  in  any  way  bettered.  He  is  a  solicitor.  It  is,  in  fact, 
an  action  by  a  solicitor  to  recover  the  costs  of  a  suit 
instituted  on  behalf  of  bis  client  in  the  Divorce 
Court.  I  take  it  to  be  tbe  first  duty  of  a 
solicitor  not  to  institute  such  proceedings  with- 
out previously  taken  proper  steps  to  ascer- 
tain that  they  are  rightly  instituted.  I  think, 
quite  independently  of  the  position  of  these  parties, 
which  would  render  that  duty  more  peculiarly 
incumbent  upon  a  solicitor,  it  is  a  duty  which  the  law 
attaches  to  him  in  all  cases  and  under  all  circum- 
stances. Now,  bow  does  this  case  stand  in  that  puint 
of  view  ?  The  app.  knew  that  the  insanity  of  this 
lady  was  in  question.  He  had  before  him  two  certifi- 
cates of  medical  men  stating  that  she  wis  insane  npon 
tbe  point  in  question.  He  had  other  certificates  upon 
which,  although  I  do  not  tbmk  any  great  weight 
attaches  to  them,  it  does  not  appear  that  be  had  made 
any  iaqniries  (of  course  I  do  not  mean  to  cas^  any 
imputation  on  tbe  profesaonal  gentleman)  from  the 
medical  gentlemen  by  whom  they  were  signed,  and 
who  seem  to  me  to  have  given  undoubted  testimony  as 
to  the  insanity  of  this  lady.  Now  this  gentleman,  not- 
withstanding her  sanity  was  in  question,  took  and 
acted  opon  tbe  representations  of  tbe  lady  only,  whose 
sanity  he  knew  to  be  impeached.  He  took  no  steps 
whatever  for  ascertaining  whether  the  allegation  of 
insanity  was  well  founded  or  not  He  made,  as  it 
seems  to  me,  no  inquiries  whatever  of  any  other  per- 
son than  the  witnesses  to  wiiom  the  lady  referred  him. 
The  evidence  given  by  him — even  bis  own  evidence — 
proves,  in  my  judgment,  that  he  welt  knew  that  there 
were  persons  who  could  give  bim  information  npon  this 
subject.  It  was  argued  on  tfa«  part  of  tbe  app.  that  it 
was  not  a  material  question  to  be  considered  whether  the 
suit  wonld  have  succeeded  or  not^  if  it  had  gone  to 
triHl,  provided  the  app.  thought  that  there  were  rea- 
sonable grounds  for  instituting  it  Now  I  do  not 
mean  to  give  any  opinion  on  that  point;  bat  I  cer- 


tainly do  not  desire  to  be  understood  as  assenting  ts 
that  view  of  the  case,  because  the  foundation  of  tlu 
suit,  the  right  of  the  lady  to  recover  in  Ibe  ssit,  tbe 
right  of  the  attorney  to  bring  the  suit,  depends  opoi 
the  lady  having  bad  power  to  pledge  the  credit  of  tbe 
husband  ;  and  if  the  snit  would  have  failetl  when  it 
was  brought  to  a  hearing,  then  it  wonld  appear  ibit 
there  was  no  foundation  for  the  suit  at  all,  vi 
no  right  to  recover.  There  cin  be  a  rrcom; 
only  for  necessaries,  and  the  attorney  most  thorn, 
as  I  understand  the  law  on  the  sobject,  tbat  tbe 
proceedings  which  he  takes  were  for  oeceasarit*. 
It  would  depend  opon  the  retnlt  of  the  trial  wbrtfarr 
tbey  were  necessaries  or  not  That  seems  to  me 
tbe  view  which  was  taken  by  the  eonrt  in  the  case 
of  Brown  v.  Achoyd  (ubi  ante),  and  it  is  certainly  tbg 
view  taken  by  the  courts  in  the  ordinary  cas<s  d 
actions  for  necessaries  supplied  to  a  wife.  Tbe  court, 
in  those  cases,  looks  to  the  proofii  as  tbey  stand  at 
the  trial,  and  not  as  tbey  were  sopposed  to  stand,  or 
as  it  was  sopposed  Ibcy  wotild  stand  opon  the  cvidnee 
at  the  time  when  the  necess.iries  were  supplied.  It  is 
not,  however,  necessary  to  decide  this  question. 
Another  argument  that  was  urged  on  the  part  of  iW 
app.  is,  tbat  all  the  earlier  acts  of  cmelty  whieb  art 
alleged  from  the  year  1851  to  the  year  1857  wrts 
admissible  in  evidence  in  this  ease,  because  tbe  re- 
union of  the  parties  in  1857  was  only  a  conditional 
condonation.  That  seems  to  be  to  be  an  entirely  fait 
issue.  Tbe  app.  had  reason  to  expect,  and  did  expn^t, 
that  tbe  condonation  was  complete,  and  be  thenfore 
must  have  known  that  it  would  be  incnmbent  npon  him  to 
show  that  there  was  cruelty  after  the  year  1857  ;  and 
h«  certainly  has  not  proved  any  snch  act  ofatuitj; 
and  if  he  had  made  any  inquiries  be  wonld  hare  fooad 
tbat  no  such  act  of  cmelty  conld  be  proved.  Seaie 
reliance  was  also  placed  by  the  apps.  npon  tbe 
fict  of  counsel  having  been  consulted  before  ibes« 
proceedings  were  taken.  Of  coarse  tbe  opinkm  «f 
counsel  proceeds  on  tbe  facts  as  stated  ;  and  np<a 
examining  the  case  laid  before  connsel,  it  is  {dainly 
an  ex  parte  case  on  the  part  of  the  lady.  It  was 
the  duty  of  the  solicitor,  in  stating  tbat  case,  to  ban 
stated  the  facts  as  they  stood,  and  as,  upon  inquiry,  be 
might  hare  found  that  tbey  stood.  He  m>kn  M 
inquiry,  and  I  think,  therefore,  that  the  opinion  us 
afford  liim  no  justi6catioa  whatever.  Another  view  of 
this  cise,  which  has  struck  me  very  strongly,  is  tbb : 
If  thU  lady  was  not  of  soand  mind,  clearly  tbe  hnsban  j 
was,  in  my  judgment,  entitled  to  have  had  the  qnestk* 
ascertained  whether  she  was  of  sound  mind  or  not  Xa 
other  cruelty  is  proved  subsequent  to  1 857  ;  i«  f Jicf , 
no  cruelty  is  proved  at  all ;  but  I  do  not  tbnk  Iherv  i* 
an  allegation  of  cruelty  subsequent  to  1857,  excrpi  tbe 
threat,  as  it  is  called,  of  putting  this  lady  under  medical 
restraint.  This  lady  can  ooljipledge  the  butbaad  lor 
costs  if  there  was  cruelty,  and  therefore,  if  the  case 
failed  in  proof  of  cruelty  subseqtteotly  to  1857,  I 
have  looked  in  vain  for  any  authority  on  the  part  ef 
the  lady  to  pledge  the  credit  of  the  hosbaod  for  the 
costs  of  the  snit.  On  the  whole,  therefore,  it  seen 
to  me  perfectly  dear  that  this  claim  b  altogeUiR 
nnfoaoded,  and  I  think  that  the  app.  sbould  pay  t!>c 
costs  of  all  the  proceetllligs,  except,  perbapa,  the  cests  ef 
tbe  application  before  tbe  V.  C,  and  tbe  ooita  of  the 
appoiil  before  us,  on  which  we  made  the  order,  giving 
liberty  to  tbe  parties  to  enter  into  farther  affidarita. 
That  is  my  view,  if  it  is  not  objected  to  by  my  baised 
brother. 

Malin$,  Q.G.  then  said  that  his  elieoU  Iml  tvH  it 
their  duty  as  execntora  to  contact  tbe  claim  ef  the 
apps ,  but  tbat  they  had  no  desire  to  exact  costs  freas 
them.  They  would  readily  consent  that  tbe  coats  t* 
be  paid  subsequently  to  the  appeal  which  their  Lard- 
ships  had  mentioned  should  be  costs  oat  ef  fetktl 
1  only. 
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SwAYiiB  P.  Tub  Great  Nobtubbk  Kailway  Compamy. 


[Chak. 


I/Ord  Justice  Kmioht  Brcce  said  that  this  offer 
was  in  his  opinion  handsome  and  liberal, 

Certifieate  to  it  confirmtd.  No  costs  to  lithtr 
mrtg  up  to  their  Lordships'  ordtr  of  ths  lOlh 
Dec.  1862.  Tht  apps.  to  pay  all  costs  from 
that  time,  but,  by  consent  of  tha  resps.,  those 
costs  to  be  costs  out  of  pocket  only. 
Solicitors:  for  the  executors,  Walkins,  Baylis  and 
Co. ;  fur  the  claimants,  Clarke  and  Mead  in  person. 

Jan.  35  and  26. 

(.Berore  the  LoBUS  JosncES.) 

SwAYSB  V.  Thb  Gbbat  Nobtubbk  BAaWAT 

COMPAKY. 

InjfHCtion  —Nuisance— Legal  rit/hts— Acquiescence — 
l)amayes—'2\  4  22  Vict,  c  27  ;  25  <f  26  Viet.  c. 
42— C.  L.  P.  A  1654— Effect  of,  on  jurisdiction  in 
equity. 

The  pit.  was  possessed  of  a  house  and  premises  within 
some  80  feet  of  a  station  on  the  dtfls.'  railway. 
Before  1859  there  liad  been  only  one  siding  at  tht 
spot,  and  this  was  on  the  opposite  siJe  of  the  line 
from  the  plt.'s  properly.    In  that  year  the  defts. 
constructed  a  second  siding,  on  the  side  of  the  line 
nearest  to  his  house,  and  they  used  it  diiefiy  for 
manure  traffic,  bringing  down  from  London  manure 
which  mas  frejutully  of  tht  most  foul  description. 
The  Irnjic  was  at  first  comparatively  unimportant, 
and  for  some  time  Vie  pit.  confined  himself  to  general 
complaints;  but  in  1662  it  had  nearly  doubled,  and 
in  May  of  that  year  he  remonstrated  in  a  more 
formal  mamur.     Obtaining  no  redress  after  a  de- 
maad^  by  his  solicitors,  he  filed  his  bill  for  an  m- 
jundiou,  and  fur  an  inquiry  as  to  damages,  in  Jan. 
1863.     Upon  the  hearing  of  the  cause,  Wood,  V.  C. 
thought  that  the  pit.  had,  under  these  circumslaacet, 
no  title  to  apply  far  an  injunction  till  after  he  had 
proved  his  right  by  a  trial  at  law,  and  he  dismissed 
the  bill  with  costs.     But  upon  appeal  it  was 
Held,  that  there  had  been  no  nuisance  so  continuous 
and  systematic  as  to  Jiutify  this  court  in  granting 
an  injunction. 
The  decision  upon  the  question  of  dtsmaget  in  John- 
son V.  Vfytlt,  9  L.  T.  Rep.  N.  S.  6\S,—that,  under 
thefumer  of  the  Acts  there  mentioned,  the  court  had 
jurisdiction  to  consider  the  question,   even  where  it 
refused  aa  injunction,  but  was  not  compelled  by  the 
latter  of  them  to  do  so, — approved  and  reiterated. 
But  in  Mu  case  it  appeared  to  their  Lordships  that  it 
would  be  advisable  not  to  consider  the  question,  and 
The  bill  was,  therefore,  dismissed  without  costs,  and 
expressly  without  prejudice    to    any    action  for 
damages  which  the  pit.  might  be  advised  to  bring 
fur  this  court  has  power  to  conclude  the  question  o 
damages  also. 
Tht  Court  decKaed  to  express  any  opinion  whether  the 
C,  A.  P.  A.  1854  had  in  any  measure  affected  the 
jurisdiction  of  this  court  in  cases  of  nuisance. 
This  was  an  appeal  from  a  decision  of  Wood,  V.C., 
who  had  thereby  dismissed  the  plt.'s  bill  with  costs 
under  circnmstances  which  fullj  appear  in  the  pre- 
Tious  report,  9  L.  T.  Kep.  N.  S.  571. 

iVUlaick,  Q.C.  and  Roxburgh  supported  the  appeal, 
contending  that  it  was  not  necessary,  in  order  to 
warrant  the  interference  of  the  court  that  the  pit. 
should  first  establish  his  right  bj  an  action.  Formerly 
such  an  action  was  necessary,  because  the  question  of  fact 
bad  to  be  decided,  but  the  court  could  itself  inquire  into 
the  fact,  and  then  exercise  its  jurisdiction  by  an 
injunction.  The  existence  of  a  very  serious  nuisance 
was  quite  clear  upon  the  eridenee,  but  the  Y.O.  had 
thought  there  was  such  acquiescence  on  the  plt.'s  part 
as  ought  to  diseotille  him  to  mainlaio  his  bill ;  but 
iodepeodeotly  of  the  natural  relactance  which  «  man 


in  the  plt.'s  position  would  feel  to  embark  in  litigation 
with  a  powerful  railtray  company,  the  trade  had 
increased  enormously  in  the  last  few  years.  When  tha 
siJing  next  the  plt.'s  house  was  constructed  it  was 
(in  1860)  695  tons,  but  w  1862  it  was  1184  tons, 
and  in  the  first  five  months  of  I8C.3  it  was  642  tons. 
The  acquiescence  might  have  been  a  forcible  answer 
upon  an  application  for  an  interlocutory  injunction, 
but  not  upon  the  motion  for  a  decree,  and  yet  the  deftn. 
insisted  that  the  pit.  must  bring  an  action  at  Uw. 
[Lord  Justice  Kniout  Bbucb. — It  never  was  the 
right  of  the  deft  in  a  suit  for  nuisance  where  the 
nuisiince  was  clear  to  insist  upon  a  trial  at  law.  J  Tbis 
Court  granted  its  injunction  in  such  ease : 

SempU  T.  The  London  and  Xorth-  Western  Rail- 
way Company,  I  Rail.  Cas.  133  ; 

The  Imperial  Gas  Company  r,  BroadbenI,  7  H. 
of  L.  Cns.  600  and"  612; 

Sollau  V.  Ve  Oeld,  2  Sim.  N.  S.  133  and  151 ; 

The  Atlomey- General  v.  The  Sheffield  Gas  Cow 
sumers'  Company,  3  De  G.  M.  &  G.  304,  319 
and  320; 

Walter  v,  Selfe,  4  De  G.  &  Sm.  315; 

Gordon  v.  Tlie  Cheltenham  Railway  Company 
5  Beav.  229  and  233 ; 

Gerrard  v.  ffReiUy,  3  Dm  &.  W.  414  and  432, 

Flight  V.  Thomas,  10  Ad.  &  Ell.  590. 
But  even  if  the  pit.  had  no  right  to  an  injunction,  yet 
as  he  had  filed  his  bill  here,  be  had  a  right  to  hare  tht 
question  of  damages  decided : 

21  &  22  Vict.  c.  27  ; 

25  &  26  Vict,  c  42 ; 

iredmore  v.  Mayor  of  Bristol,  7  L.  T.  Rep.  K.  S. 
459* 

Johnson  r.  Wyatt,  9  L.T.  Rep.  N.  S.  618. 
Lord  Justice  Knioht  Brucr  said :— I  doubt  whether 
any  of  us  yet  see  fully  tho  proportions  of  these  two 
Acts  of  Parliament. 

Thomas  Stevens  (with  whom  was  Rult,  Q.  C),  fur 
the  defts.,  supported  the  order,  contending  that  tRe 
evidence  displaced  the  case  made  by  the  bill,  and 
showed  that  the  nuisance  was  far  slighter  in  degree 
than  it  was  alleged  by  the  bill  to  be,  and  that  such  as 
it  was  it  was  only  occasional  and  inteimittcni.  The 
trade  was  a  lawful  one,  which  the  defts.  were  reasonably 
carrying  on  on  their  own  premises,  and  where  that 
was  so  the  pit.  could  not  com|dain  : 

Bamford  v.  Tumley,3.Q.  B.  Kep.  62, which  orer- 
mled 

Bole  V.  Barlow,  4  Com.  B.  Rep.  N.  S.  334. 
The  pit  had  lost  all  right  of  asking  for  an  injunction 
by  his  acquiescence  for  upwards  of  three  years,  the 
siding  having  been  constructed  in  1859,  and  the  bill 
not  filed  till  early  in  1863.  Mr.  Rolt's  Act  in  no  way 
enlarged  tho  jurisdiction  of  this  court ;  it  only  pro- 
vided that  the  court  should  determine  all  questions  that 
might  arise  in  the  course  of  proceedings  before  it,  and 
under  Sir  Hugh  Cairns'  Act  the  court  had  no  antho> 
rity  to  assess  damages  unless  it  wss  of  opinion  that 
tb«  pit  was  entitled  to  an  injunction.  lastly,  he  con- 
tended that  the  case  was  one  in  which  this  court  had 
now  no  jurisdiction,  because  under  the  C.  L.  P.  A. 
1854,  sect.  79,  the  pit.  could,  without  filing  a 
bill,  hsvo  obtained  at  law  both  damages  and  an  in- 
junction for  the  future,  and  in  all  respects  the  same 
relief  as  he  could  in  a  court  of  equity;  that  this  court 
had  never  had  a  concurrent  jnrisdicUon  with  a  court 
of  law  in  cases  of  nuisance,  but  merely  an  auxiliary 
jurisdiction  in  those  cases  where  the  remedy  at  law 
was  inadequate.  It  was  true  tbat  the  C.  L.  P.  A, 
1854  did  not  interfere  with  any  previous  existing  juris- 
diction in  equity,  but  that  jurisdiction  was  always 
limited  to  cases  where  a  court  of  law  could  give  no 
sufficient  relief)  and  such  a  disability  no  longer  existed. 
Willcock,  Q.C.  having  been  heard  in  reply, 
Lord  Justice  Tobseb  said  thal/'upon  one  point 
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which  had  been  last  argued  by  Mr.  SUvens  b<  should 
nish  to  gire  no  opinion.  That  peint  was,  whether  the 
juriadiclion  of  this  court  was  affected  io  cases  of 
nuiaance  by  the  C.  L.  P.  A.  1854  (17  &  18  Vict, 
c  135).  It  was  not  necessiry  for  the  court  to  decide 
this,  and  it  would  not  go  out  of  its  way  to  give  a  decisioo 
upon  a  question  of  such  great  importance.  The  two 
questions  which,  as  it  appeared  to  him,  the  court  had 
now  to  consider  were,  first,  whether  the  pit.  was  entitled 
to  an  injunction ;  and,  secondly,  if  their  Lordships  should 
consider  that  ha  was  not,  whether  he  was  in  that  event 
entitled  to  hare  damn;;(.'S  awarded  to  him  here.  He  did 
not  understand  it  to  lii  contended  on  behalf  of  the  defls. 
that  if  the  manure  waa  what  he  would  call  "  proper  " 
manure,  and  if  it  was  properly  dealt  with  at  the  station, 
and  properly  removed  thence,  the  pit.  would  have  any 
cose  at  all  for  the  interferenc«  of  the  court ;  it  was  not 
attempted,  on  his  behalf,  to  go  to  that  length,  but  the 
case  made  by  the  bill  and  argued  at  the  bar  was  in 
substance  this — that  the  manure  was  not  "  proper " 
manure,  and  that  when  brought  to  the  station  it  was 
not  properly  dealt  with  there.  The  fir^t  question  upon 
these  points  was — bow  did  the  case  present  itself  upon 
the  evidence?  Now,  looking  at  the  affiilavits,  be 
thought  it  could  not  be  denied  that  dead  dogs  and  oats, 
fish  and  other  putrescent  matter  did  get  into  this 
manure  on  some  occasions,  nor  that  on  some  oocaiious 
the  manure  had  been  allowed  to  remain  at  the  station 
longer  than  it  ought  to  bare  remained.  Still  the  real 
question  in  disposing  of  this  case  was,  whether  thare 
bad  or  had  not  been  a  continuous  practice  or  system  of 
carrying  manure  of  such  a  description  as  ought  not  to 
have  been  carried,  and  which  proved  to  be  prejudicial 
to  the  pit.,  bis  family  and  business,  and  such  a  con- 
tinued system  of  keeping  the  manure  brought  for  a  longer 
period  than  was  necessary  or  proper  for  the  disposing  of 
it.  Although  it  could  not  be  disputed  that  the  manure 
was  sometimes  of  such  an  ofirnsive  character,  and  that 
it  WHS  sometimes  improperly  left  at  the  station,  there 
must  be  a  continued  system  in  order  to  induce  the 
court  to  grant  an  injunction  against  tha  traffic,  rather 
than  to  interfere  by  awarding  damages.  The  manure 
appeared  to  have  been  not  proper;  but  that  was  only 
occasionally,  and  was  not  always  its  character,  and 
that  it  should  b*  sometime*  left  too  long  upon  the 
sidings  was  probably  an  inevitable  incident  of  the 
trade.  It  was  brought  down  from  London  by  the  rail- 
way; the  farmer  to  whom  it  was  consigned  would 
sometimes  find  himself  unable  to  send  for  it  on  the 
day  of  its  arrival,  and  it  became  necessary  to  onload  it 
from  the  trucks  and  deposit  it  in  some  place  or  other. 
But  when  complaint  was  made  •(  nuisances  which  were 
only  temporary  and  occuional,  there  was  no  ground  for 
the  interference  of  this  court  except  in  extreme  cases. 
Ho  adhered  to  the  principle  laid  down  by  Lord  Cran- 
worth  and  himself  in  the  case  of  Tie  AUomeyUtneral 
f.  Tk*  Sheffitld  Gat  Company  {ubi  anii),  that  it  is 
not  in  every  case  of  proved  nuisance  of  such  a  nature 
that  the  court  will'  interfere  by  an  injunction ;  and, 
looking  at  the  whole  of  the  present  ease,  be  was  of 
opinion  that  there  was  not  a  sufficient  case  hero  for 
the  pit.  to  ask  for  an  injunction.  Then,  upon  the 
question  of  damages,  the  court  had  recently  to  con- 
sider it,  when  Johmon  v.  Wt/att  (ubi  ante),  the  case 
of  the  photographic  studio,  was  argued  on  appeal ;  but 
the  court  must  consider  it  again  upon  tha  present 
appeal.  The  law,  h«  tbonght,  stood  thus:  according 
to  Sir  Hugh  Cairns'  Act  the  court  had  jurisdictiun  to 
give  damages  in  a  case  where  the  bill  was  properly 
filed  in  this  court ;  but  upon  Ur.  Rolt's  Act  it  was  not 
oompulsory  upon  the  court  to  exercise  that  jurisdic 
tion.  The  court  had  the  power,  therefore,  but  was 
tinder  no  oompulnon.  Then,  looking  at  the  nature 
of  the  case,  it  was  in  Ills  judgment  not  one 
!n^  which  the  oouit  would  be  well  advi^  iu 
going  into  tb*  ^aettton  of  damage*.     Q«  tltoqght 


that  the  bill  must  be  dismissed,  a*  the  bin  k 
Johnton  V.  Wj/att  had  been  dismissed,  thoogh 
not  exactly  upon  the  same  grounds,  for  there  1^ 
court  was  of  opinion  that  the  pits,  wer*  not  tBtkkd 
to  any  damages  at  all.  That  was  by  no  means  said 
here ;  but  their  Lordships  tbonght  that  tha  eaaa  eomU 
b«  more  efieetnally  disposed  of  by  a  ooort  of  law  tkaa 
in  a  court  of  equity.  It  was  perhaps  sonuwfaat  nofor- 
tunita  that  Mr.  Bolt's  Act  had  pUead  tha  eowt  ia  tb* 
position  of  being  oompellad  to  detsnaina  quastinai  t£ 
fact  upon  the  Tery  insnffieiant  statamanta  of  affidavit, 
or  else  by  a  riea  voce  axamioation  of  all  tha  witacatea 
brfora  itself.  Upon  the  whole  the  bill  moat  ba  dia- 
missed,  bat  it  would  ba  expressly  without  pnjadica  ta 
the  right  of  the  pit.  to  bring  any  action  ba  nigfat  ka 
advised  to  bring,  for  witbont  that  daelaratJoa  it  migbt 
perhaps  ba  thought  that  tba  eoart  bad  by  tha  lismiiail 
of  the  bill  oonduded  tb*  qneation  of  damagaa^  a*  it 
has  the  power  to  do.  Ha  agreed  in  snbataBoa  with 
the  V.  C,  but  ho  thought  that  the  dismiaaal  should 
be  without  coats,  and  if  any  coats  bad  been  paid  under 
the  decree,  the  order  now  made  wonid  prorida  that 
they  shoald  b«  refunded  to  the  pit.;  otiienviaa  tba 
order  would  ba  simply  a  dismissal  without  ooata,  and 
there  would  be  no  costa  of  the  appeaL 

hati  Justice  KinouT  Bbuck. — I  agrea. 

Svlieitors  for  the  pita.,  J)tiUo»  and  Ball. 

Solicitor*  for  tba  deft*.,  Johiuio*,  /orgaior  and 
Luck. 


BOLLS  00T7ST. 

■eperted  by  H.  K.  Yorao,  Esq.,  Barrister  at  Law. 

JfoMfajV  Ote.  ai. 

Hamiioso  v.  Smrh. 

StatuU  o/ Limitation* — Promitt  to  pig/  d*U  "  visa 

ablt " —  Beqaett—Salu/action. 

fVAer*  a  tatalria  promittd  ia  vritimg,   ia  JlmrA 

1856,  to  p<u/  a  limplt  eoniraet  debt  **  vtaa  aUr,' 

aad  iht  btoame  atabltd  to  do  to  i»  FA.  I6£l| 

it  wu 

neld,    in  Dee.   1862,  thai  tkt  dOi  tool  cUoHg  aal 

tarred  iy  tkt  itatut*. 

After  the  tttlatria  beeamt  taaibd  to  pag  tf*  dJU, 

the  wrvtt  to  her  ^editor  ttattag  iar  iiutililf  (a 

pai/  t(  in  /all;  bat  tie  offered  to  pa]/  itas  baif  isr 

income  bg  way  oj"  iattrttt,  and  Io   biqatali   bim 

300L     The  creditor,  ia  replg,  taroU   Io  Iter,  att 

verbattjf  aeeeptiug  ker  offer,   but  €ulimg  la  imm 

lie  3001.  teeurea;  or  for  iaimedialt  pagmtal  rf 

a  turn,  rather  leu  thtta  hit  debt.      7'a   Aat  tit 

tet'olrix  did  not   aeeede,    but  tht  ereditar   look 

no  further   tiept  ia  Iht  matter.      The   tettatrit 

paid  a  email  turn  on  aceomU  of  lie  debt,  and  Ibem 

died,  having  bg  her  mil  btquealied  to  the  eredilar 

200/.,  a  Ittm  coaiidenAfy  leu  tkaa  the  aauMu/ofiii 

claim,     OaabUl  /Ued  bg  him  for  pagment  ^hii 

debt,  and  of  the  legacg,  it  IMS 

Held,  that  tie  legacg  teat  bequeathed  to,  mmd  mmtl  be 

taken  bg,  him  in  part  latitfaclion  of  hie  debt. 

The   bill   in  this  suit  stated   that  in  Jnoa   ISU 

Sarah  Smith,  the  testatrix  in  the  suit,  was  indebted  ta 

the  pit.  ill  a  sum'  of  SSOL  and  upwards,  for  goads 

supplied  by  him  to  her.   She  told  the  pit.  that  sb*  was 

unable  to    pay  tha  amount,   but  tbot  aha  expected 

to  coma  into  property  on  the  death  of  bar  faiber, 

when  she  would  pay  it.    She  then  Kgnad  a  nanona* 

dum  stating  tha  balanca  dot,  and  tiui  it  was  t*  be 

paid  as  soon  as  any  property  came  into  bar  pneafssiiin 

In    Nov.    1853  tha   pit.    wrote    to    her  aboot  tb* 

debt,  when  she  sent  bim  tbs  following  lattar: — "As 

soon  a*  I  can  get  any  money,  you  sbaU  bava  it.    At 

present  I  can  get  nothing.    My  faiber  and  mother  ai* 

in  a  preoarious  state.    The   time  may  not  b*  kac 

b«for*  I  (ball  b«  tbl*  to  diacbatg*  n^  debt  ta  f  wu' 
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In  18}6  tha  pit.  iigiiin  applied  to  the  testatrix,  wlien 
■he  eent  liiin  the  folloniiig  letter,  dated  the  4tU 
Uarcli  1856  : — "  M;  parents  are  both  in  the  land  of 
the  living  ;  therefore  I  hare  not  bad  it  in  my  power  to 
paj  jrou,  or  I  ahoolj  have  done  so.  .  .  I  will  pay 
you  a«  aoon  as  I  get  it  in  my  power.  If  my  poor  father 
knew  it,  he  wool!  never  pny  one  farthing  toward;!  it ; 
that  I  well  know.  You  might  prevent  me  from  ever 
having  it  in  my  power  to  pay  yon ;  but  with  patience 
you  will  one  dny  get  your  money."  The  pit.  then  fore- 
boie  any  proceedings  against  the  testatrix. 

The  mitlier  of  the  testatrix  predeceased  her  father. 
lie  died  in  Feb.  1861  intestate  as  to  hi*  real 
estate  and  as  to  the  leaidoe  of  his  personally,  which 
thereupon  devolved  upon  the  testatrix ;  and  the  pli. 
ch  irged  by  bis  bill  that  she  thereby  became  enabled  to 
pay  the  debt. 

In  June  1861  the  pit.  again  wrote  to  the  testatrix 
on  the  subject  of  her  debt.  On  the  9lli  July  1861 
■he  replied  by  letter,  alleging  that  she  was  still 
unable  to  pay  bi:n  the  debt  in  full ;  but  (be  offered  to 
pay  him  part  of  her  income  half-yearly,  by  way  of 
interest.  She  added — "At  my  death  you  shall 
recvive  3IXK. ;  I  shall  have  it  put  in  my  will.  I  can- 
not pay  you  interest  for  more  than  the  half,  or  there 
will  be  nothing  left  for  me  to  live  oo."      ' 

In  answer  to  that  letter  the  pit.  wrote  on  the  20th 
July  as  follow* : — 

**  I  received  your  letter  of  the  9th  inst,  respecting 
your  alTairs,  for  which  I  am  much  obliged.  Of 
c  lurse  I  cannot  expect  you  to  give  up  all  your  inte- 
rest t)  me:  and  if  you  will  give  me  some  security 
fur  the  300/.  yon  name,  bearing  interest  at  5  per 
cent,,  and  for  the  300i.  to  be  paid  six  months  after 
your  death,  I  shall  be  satisfied,  great  as  the  loss  will 
b*  to  me  and  my  family.  As  I  am  much  in  want  of 
money  at  the  present  time,  I  will  accept  400/.,  and 
give  yoo  a  dear  discharge.  Please  write  and  let  me 
know  which  of  the  two  propoailions  yon  approve  of  in 
the  course  of  a  few  days." 

In  rejJy  to  that  letter  the  testatrix  wrote  to  the 
pit.,  on  the  SOth  July,  stating  that  it  was  out  of  her 
power  to  do  what  he  asked  ;  and  offering  to  pay  him 
interest  at  4|  per  cent.  She  then  also  added :  '■  Any 
security  you  want  I  will  give  you  ;  but  no  one  can 
take  from  yon  what  is  willed  to  you."  The  pit.  did 
not  reply  to  that  letter. 

On  the  6th  Sept.  1861  the  testatrix  sent  the  pit. 
St.  on  account  of  the  debt  and  interest ;  but  no  fur- 
ther payment  was  mide  by  her  to  hioi.  She  made  her 
will  00  the  5th  Oct.  1861  bequeathing  a  legacy  of 
SOOA  to  the  ph.;  whom  she  described  as  her  friend, 
but  without  expressing  any  reason  or  motive  for  the 
bequest.  She  died  in  May  1862.  The  deft,  was  ber 
executor. 

The  bill  prayed  a  declaration  that  the  pit  was  en- 
titled to  be  paid  hi*  debt  with  interest,  and  the  legacy 
bequeathed  to  bim  by  the  testatrix. 

Stliesn,  Q.  C.  and  E.  F.  Smith  appeared  for  the 
pit.,  and  cited 

IK<i<«r*  T.  Tkt  Earl  of  nonef,  3  Q.  B.  767 ; 
Cfoima't  case,  3  Salk.  508. 

BiiggaUag  and  PotUifta  appeared  fur  the  deft., 
and  insisted,  first,  that  the  debt  was  barred  by  the 
Statute  of  Limitations,  as  there  was  no  sufficient 
acknowledgment  of  it  in  writing  to  take  the  oase  out 
of  the  operation  of  the  Act : 

Uichardtm  f.  Barrg,  39  Beav.  22 ; 
Uatt  V.  Prmdargatt,  14  M.  &  W.  741  ; 
RacUuun  1.  Marriott,  2  U.  &  N.  196  ; 
Nmh  r.  Bodgton,  6  Ds  Q.  M.  &  Q.  474  ; 
and,  secondly,  if  the  debt  was  not  barred  by  the  statute, 
the  legacy  was  bequeatlied  to,  and  must  be  taken  by  the 
pit.   in   part  satiifaetion  of  tha  debt.      His  letters 
•bowed  that  be  so  con>idcrcd  the  case  to  stand : 
^mnit  r,  Jw^tvn,  IQ  Baro,  204 ; 


r««  T.  FtrrU,  2  K.  &  J.  357  ; 
Wtdlgrave  v.  Teibs,  2  K.  &  J.  313. 

E.  F.  Smith,  in  reply,  contended  that  the  pit.'* 
letters  had  not  tha  effect  stated  concerning  them  by 
the  other  side. 

The  Master  of  the  Boll*. — With  respect  to  the 
first  point  that  was  suggested  in  this  case,  on  behalf 
of  the  deft.,  I  am  clearly  of  opinion  that  the  debt 
is  not  barred  by  the  Statute  of  Limitations.  There  was 
a  distinct  promise  by  the  testatrix  to  pay  it  as  soon  as 
she  should  be  able  to  do  so.  That  promise  was  contained 
in  the  Utter  of  March  4,  1856.  That  u  a  promise 
which,  in  my  opinion,  only  took  effect  from  the  time 
when  she  became  able  to  pay,  viz.,  from  the  death  of  her 
father.  She  however  did  nothing  more  till  1861,  when 
she  wrote  to  inform  the  pit.  of  her  situation.  |[Tbe  M.  R. 
read  the  letter  of  the  9th  July,  as  above  stated,  and 
continued  ;]  The  plaintiff  then  wrote  to  the  testatrix,  not 
indeed  acceding  verbally  to  lier  proposition,  but,  on  the 
contrary,  saying  that  she  most  pay  him  interest  and  give 
bim  some  security  for  the  money.  He  did  not  object  to 
what  she  proposed,  viz.,  that  she  should  leave  bim  30U/. 
by  her  will ;  he  only  wished  that  it  should  °0e  secured. 
She  did  not,  however,  secure  it ;  but  she  seat  him  5/., 
which  was  probably  meant  as  part  payment  of  tha 
interest.  The  question  really  is,  whether  the  200/. 
legacy  was  intended  to  be  given  to  Mr.  Hammond  on 
the  faith  of  bis  receiving  it  in  part  payment  of  his  debt  ? 
I  think  that  the  letter  of  July  9  shows  that  the  testa- 
trix intended  to  give  it  him  in  such  part  payment,  and 
that  she  thereby  commnuicated  that  fact  to  bim.  Ha 
received  that  information ;  be  did  not  object  to  it ; 
he  only  asked  for  something  mare.  Can  be  now  coma 
here  and  say  that  the  legacy  was  not  given  to  bim  in 
consideration  of,  and  for  the  purpose  of  paying,  the  debt  ? 
Can  be  be  beard  to  contend  that  there  wo*  not,  in 
fact,  a  trust  created  for  payment  of  it  ?  Whatever  tba 
pit.  said  to  the  testatrix,  either  rxpressly  or  by  impli- 
cation, may  be  regarded  as  evidence.  Suppose,  then, 
that  one  person  says  to  another,  "  I  will  give  you 
lOOOA  if  you  will  promise  to  apply  it  for  the  benedt  of 
A.  B. ;  suppose  that  other  person  writes  back  in 
answer,  "  If  you  do  that  yon  ouglit  to  give  some  secu- 
rity;''  and  then  suppose  that  no  further  reply  is  made 
to  that.  The  sum  of  1000/.  is  bequeathed  to  the  party 
Would  he  nut  be  held  to  have  tacitly  acquiesced  in  the 
proposal  made  by  tha  testator,  that  the  legacy  should 
be  so  received  sod  so  applied  by  him  for  the  beuetit  of 
A  B.  ?  I  think  so.  I  am  therefore  of  opinion  in  lliis 
case  that  the  letters  of  July  9  and  July  20,  1861,  fol- 
lowed by  the  bequest  of  the  legacy  of  200/.  to  the  pit., 
constituted  him  a  trustee  of  that  sum,  and  that  it  uiu.st 
bo  applied  by  him  in  part  payment  and  latisfactiou  of 
his  debt. 

Solicitors  for  the  pit.,  Senior  and  Aitrte,  for  That, 
Johiuou. 

Solicitor*  for  the  deft.,  PonHjix  and  Wtil,  for 
Gre«H6  and  Partridge.    

Jan.  13  and  13. 

JONBS  V.  BtHKS, 

PJea — Atiermeat — Bankruptcy  of  deflt. —  LeasehoUe, 
Where  morlgageei  cf  leateholds  fled  a  bill  ag'iiutt 
titeir  morlijagori,  and  the  latter  put  in  a  plea  of 
their  bankruptcg  lince  the  imtitution  of  the  tuil  ; 
but  the  plea  contained  no  averment  that  the  credi- 
tors' attignet  had  elected  to  lake  the  Utueholde,  it 
vat, 
Held,  that  the  plea  mat  nerertheleti  a  good  one. 

This  was  a  mortgagee's  suit.  The  bill  in  it  was  filed 
the  17th  Kov.  1863;  and  it  prayed  for  the  sale  of 
certain  leasehold  premises.  The  defts.  put  in  a  plea  to 
the  bill  stating  that  they  were  on  the  20tli  Nov.  1863 
duly  adjudicated  bankrupts ;  that  an  official  asMgiiee 
wu  appointad ;  that  «n  tba  15tb  Dte,  1963  «  cndi' 
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tor's  auignee  was  appointed ;  and  that  all  the  real 
and  personal  estate  ol  the  defts.  ha.l  become  and  were 
then  Tested  in  such  assignees.  The  plea,  however, 
did  not  contain  anj  aTerment  that  the  assignees,  or 
either  of  them,  had  elected  to  take  the  leasehold 
property.  The  question  therefore  was,  whether  the 
plea  was  good  ? 

Tripp,  for  the  defts.,  in  support  of  the  plea,  con- 
tended that  it  was  good  without  the  arerment.  He 
cited 

1  &2  Will.  4,  c  !ia,  ss.  22,  25; 
12  &  13  Vict.  c.   106,  s.  145  ; 
24  &  25  Vict.  c.  134,  ss.  108,  117  ; 
Cartieright  T.  Glov4r,  2  Giff.  620 ;  i.c.  3  L.T.  Rep. 
N.  S.  880. 
And  as  to  the  bankraptcy  being  subseqaent  to  the  filing 
of  the  bill, 

Skrgrave  t.  Mayhea,  2  JI.  &  G.  97  ; 
Lane  t.  Smith,  14  Bear,  49. 
BaggaUay,  Q.C.  and  W.  FortUr,  contra,  cited 

Coptland  r.  Sleoeni,  1  B.  &  Aid.  593  ; 
Tripp  in  reply. 

JttH.  12.— The  Master  of  the  Rolls.— I  am  at 
present  inclined  to  think  the  plea  ii  a  good  one  without 
the  averment  In  dispute;  but  I  will  look  into  the 
Acta,  and  mention  the  case  again  to-morraw  morning. 
Jan.  13. — The  Master  of  the  Rolls. — I  have  now 
considered  the  plea  in  this  case,  in  connection  with  the 
statutes  referred  to  in  the  argument ;  and  I  am  still  of 
opinion  that  this  plea  must  Im  allowed  as  it  stands.    I 
can,  however,  make  no  order  as  to  costs,  and  the  pits, 
must  have  leave  to  amend  their  bill. 
Solicitor  for  pit.,  J.  C.  ifeyvtoU. 
Solicitor  for  defts.,  Jokn  TraU. 

Frittm/,  Jan.  23. 
The  SoinBAMPTOM  Boat  Compant  (LrarrKD) 

p.  PtXaOCK    AND  OTIIBBS. 

(N0.1.) 

Joint-Smell  Coiig>ttmt$  Act  1856— Directors— Patnr 

to  mortgagt. 
Direetort  of  a  company  cannot,  at  tueh,  authortte  a 

mortgagt  of  Iha  company  t  property  at  am/  time  or 

place  they  pUate :  but  they  must  be  duly  tummoned, 

and  a  rttohUUm  oflht  company  properly  patted  for 

the  purpoie. 
A  projected  tale  under  a  beneficial  mortgage' to  three 

o^the  direetort  of  a  company  toot  reitramedby 

tnjunction. 

This  was  a  motion  for  an  injunction  to  restrain  the 
defts.,  who  were  mortgagees  with  a  power  of  sale  oi 
their  security,  from  exercising  their  power. 

The  facts  of  the  case  were  shortly  these : 

On  the  lOlh  April  1860  the  above-named  company 
was  duly  registered  under  the  Joint-  Stock  Companies 
Act  1856.  By  the  schedule  to  that  Act,  Ubie  B. 
No.  47,  it  was  provided  that  the  office  of  a  director  of 
the  company  should  be  vacated  "  if  he  is  concerned  in  " 
or  "  participates  in  the  profits  of  aoy  contract  with 
the  company." 

The  original  capital  of  the  company  was,  in  May 
1861,  increased  from  15,000/.  to  30,000/.,  of  which, 
however,  only  20,000/.  was  actually  subscribed  and 
paid  up.  The  company  bonght  three  steamboats,  viz., 
the  Lord  of  the  Itlti,  the  Lady  of  the  Lake,  and  the 
American.  The  first  two  were  built  by  contract ;  but 
the  contractor  then  failed,  and  the  American  had  to 
be  finished  by  the  company  at  a  cost  of  nearly  1 2,000/. 
beyond  the  contract  price.  The  company  being  in  want 
of  money  for  the  completion  of  the  American,  applied 
to  their  bankers,  hut  they  refused  to  make  any  advance 
except  on  the  personal  security  of  three  of  the  directors. 
Accordingly,  in  the  months  of  April,  May  and  June 
18GI  the  defts.  Pinnuck,  Rawliiigs  and  Mantz  gave 
their  bills  for  8000A  (0  the  bsnken.     A  meeting  of 


the  directors  was  held  on  the  17th  June  1861,  at 
which  the  three  defts.  and  one  other  director  alon* 
were  present.  It  was  then  resolved  that  the  oompany 
should  repay  the  said  loan  "  and  save  harmless  and 
keep  indemnified  "  the  three  defts. 

By  an  indenture  dated  the  26||^nly  1861,  under 
the  seal  of  the  company,  the  ships  and  other  property 
of  the  company  were  mortgaged  (subject  to  a  prior 
mortgage  for  2000/.}  to  the  tluee  defts.,  and  a  trustee 
for  them. 

The  pits,  in  this  suit  alleged,  but  the  defta.  denied, 
that  the  company  was  insolvent  at  the  date  of  the 
mortgage.  In  the  month  of  May  1862  ^oeeedings 
were  commenced  for  winding-up  the  oompany.  On 
the  27th  April  1863  the  official  liqnidators  of  the 
company  were  served  by  the  defts.  with  a  notica  of 
their  mortgage,  and  of  their  intention  to  exerdae  their 
power  of  sale  within  three  months,  unleis  tbey  wera 
paid  ofi'. 

The  bill  in  this  snit  charged  that  the  mortgage  was 
"  obtained  by  the  defts.  fraudulently  and  in  oollosion 
with  the  other  directors  of  the  oompany ;"  and  Uuit 
"  no  bon&fde  consideration  was  ever  paid  by  or  passed 
from  the  defts.,  or  any  of  them,  to  the  company  in 
respect  of  the  mortgage."  It  prayed  that  the  mortage 
might  be  set  aside  and  declared  void,  that  the  intended 
sale  might  be  restrained,  and  a  receiver  appointed. 

BaggaUay,  Q  0.  and  WaUtr  appeared  in  support  of 
the  motion,  and  contended  that  the  defts.  wen  trustee* 
of  the  company,  and  could  not  be  allowed  to  benefit 
themselves  by  such  a  transaction  as  the  present. 
Moreover,  the  meeting  of  the  17th  June  1861  was  not, 
in  fact,  a  meeting  of  the  company,  and  the  tlire* 
directors  who  had  convened  it  could  not  to  authorisa 
their  own  acts.    They  cited 

19  &  SO  Vict.  c.  47,   schedule,  table  B,  Ko.  47, 
and  the  provision  above  atated. 

Bobhottie,  Q.C.  and  J.  Napier  Biggiat,  tot  tlie 
defts.,  insisted  that  they  bad  a  right  to  mortgage,  and 
that  this  was  a  mortgage  within  their  power,  bung  realhf 
for  the  benefit  of  the  company. 

The  Master  of  the  B0LI.S. — I  think  this  mortgaga 
cannot  stand.  Without  expressing  any  opinion  upoa 
the  47th  section  of  table  B  in  the  schedule  to  the  Act 
of  1856,  and  assuming  that  the  directors  had  power  to 
mortgage  the  property  of  the  company,  I  think  that  la 
this  case  they  have  not  propeily  done  so.  Director* 
cinnot,  as  such,  authorise  a  mortgage  at  any  time  or 
place  they  please.  They  must  be  duly  summoned, 
aud  a  resolntioif  of  the  company  must  be  properly 
passed  for  the  purpose.  I  find  nothing  of  that  kind 
here.  I  must,  therefore,  grant  the  bjnnction  to  restrain 
the  sale  until  the  hearing  of  the  cause,  or  farther 
order.  

SaMB  v.  HlIllTZ  ADD  OTBKBa. 

(No.  8.) 
Joint-Slock  Compauiei  Act  \666—J)irtelon — PatBer 

to  mortgage. 
Where  four  direetort  of  a  eompam/,  regittertU  under 
the  Joint-Stock  Companiet  Act  1856,  met  together 
and  patted  a  rttolution  to  mortgtye,  and  did 
mortgage,  part  of  the  company' 1  property  to  ttem- 
telvet  and  another  director,  it  wot 
Held  that  a  tale  by  then  under  the  mortgagt  »iuit  it 
rettrained  by  injunction. 

It  further  appeared  that  on  the  1st  Sept.  1861  fira 
of  the  directors,  who,  together  with  the  defls.  in  the 
former  suit,  were  defts.  in  this,  gave  a  six  months* 
bill  for  5000/.  to  the  company's  bankers.  At  a 
meeting  of  the  directors  on  the  24th  Oct.  1861,  at 
which  four  of  the  defts.  were  the  only  directors 
present,  it  was  resolved  that  the  defts.  were  "entitled 
to  every  security  the  company  could  give,"  and  that 
their  solicitor  fboold  prepare  the  sum  aecor^ngly. 
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Bjr  an  indenture  dated  the  3lst  Oct.  1861,  under  the 
Mwl  of  the  compuj,  the  ships  and  other  property  of 
:he  company  were  mortgaged  with  s  power  of  sale  to 
the  6re  defte.  and  a  trustee  for  them.  Notice  was 
jtren  bjr  the  defts.  of  their  intention  to  mU  the  pro- 
perty comprised  in  their  mortgage. 

BaggaUay,  Q.C.  and  Walltr  now  mored  for  an 
iojunclion  to  restrain  the  sale. 

Coh,  Q.C.  and  J.  N.  Biggini  appeared  for  the  defts. 

The  Mastsb  of  the  Bolls. — I  cannot  say  that  I 
feel  a  very  strong  opinion  on  this  case,  bnt  there  is  too 
much  doubt  and  difficulty  in  it  for  me  to  allow  the 
tale.  Four  directors  meet  and  agree  to  mortgage  to 
themselves  and  another  director,  and  that  too  nnder 
the  Act  of  1856.  I  moat  tbenfore  grant  the  iojonctioD. 

Same  i;.  Bawumos  add  ornsBS. 

(No.  3.) 

JoiiU-Sloek  Compaimt  Act  \856—I>ireeion—Potctr 

to  mortgage— Secretarf  and  tolieitor. 
Where  direetori  of  a  eompang,  regiilered  under  the 
Act  of  1856,  met  together  and  pa$$ed,a  ruohition 
that  their  tecretary  and  tolieitor  "  might  take  eecuriiy  " 
/t'<na  the  company's  property  for  money  advanced 
for  them  by  him,  and  he  prepared  and  the  direetort 
tzeeated  ttco  morlgaga,  with  poaere  of  tale,  to  him 
aeeordingly ;  it  was 
BeU,  that  a  sale  by  him  under  the  mortgages  must 
be  restrained  by  uyunction  upon  the  hearing  of  the 


The  deft.  Bawlings  was  the  secretary  and  solicitor 
of  the  company.  In  March  1862  he  paid  certain  snms 
required  to  complete  a  purchase  by  the  company,  and 
to  discharge  a  pressing  debt  owing  by  it.  A  meeting 
of  the  directors  only  was  held  on  the  25ib  of 
Match  1862,  when  "the  secretary  was  authorised  to 
take  a  security  from  the  company  on  any  of  lis  pro- 
perties," without  alluding  to  any  mortgages.  By  two 
iodentures,  dated  respectively  the  25lb  and  26th  March 
1862,  nnder  the  seal  of  the  company,  the  ships  and 
other  property  of  the  company  were  mortgaged,  with 
power  of  sale,  to  Bawlings,  subject  to  the  prior  mort- 

fages.  The  deeds  were  prepared  and  the  seal  affixed 
y  him.  Notice  was  duly  given  of  his  intention  to  sell 
the  property. 

BaggaUay,  Q  C.  and  Waller  moved  for  an  injunc- 
tion to  restrain  the  sale.  The  directors  were  not 
qoalitied  as  such  when  the  r«solutian  was  passed. 

Selwyn,  Q.  C.  and  J.  N.  Biggins  appeared  for 
tb*  deit.  Bawlings,  and  contended  that  there  was 
nothing  in  the  Act  of  1856  to  prevent  a  solicitor 
or  secretary  to  a  company  being  a  mortgagee  of 
it*  property.  Here  money  bad  been  paid  by  bim  for 
tli«  company.  It  was  a  Cerent  case  altogether  from 
the  two  former. 

The  Mastcii  of  the  Rolls.— There  certainly  is  a 
great  difference  between  this  and  the  former  cases. 
The  resolution  of  the  SSih  March  authorised  the 
■eoretary  to  '*Uke  security."  The  mortgages  were 
then  prepared,  but  it  is  somewhat  strange  that  they  were 
not  alluded  to  in  the  resoIotUm.  It  .is  not  clear  to 
my  mind  that  they  were  the  acts  of  the  directors  at 
alL  If  the  directors  were  disqualiSed  as  such,  under 
Ko.  47  of  table  B.  seheilule,  wtien  the  lesolution  was 
passed  by  them,  it  was  obviously  worth  nothing.  At 
■U  event*  the  deft,  takes  expressly  subject  to  the  prior 
mortgages.  There  roust  therefore  be  some  further 
inqoirics,  aud  I  think  I  cannot  allow  the  sale  to  go  on 

Solicitors  for  the  pit.,  Neicbon,  Evans  and  Co. 

§o)ioit9rs  for  the  4e(ts.,  Barriton  and  Lewis. 


Wtdnesday,  Jan.  IS. 
He  WATicnLoo  Lifb,  Eddcatioh,  Oabualtt,  aho 
Sblp-Beukf  AasiTBAiiCB   CoxPAMT,    ex  parte 

PADL  AMD  BBBBSFOBD. 

Joint-Stock  Companies  Act  (7^8  VicCcIlO),*.  29— 

Promoters — Directors —  Contract. 
The  29ti  section  of  the  7^8  Vict.  e.  110  it  a  die- 
abling  claute,  and  must  be  construed  strictly.  It 
appliu  exclasietly  to  the  case  of  contracts  made 
and  entered  into  between  the  company  on  the  one 
side,  and  the  directors  of  the  company  on  the  olhM 
Promoters  of  a  prijeeled  company  tmder  the  idove 
Act  assigned  properly  to,  and  entered  into  on  agree- 
ment  with,  the  directors  of  it,  and  q/ierwards,  when 
the  promoters  had  themselves  become  directors  of  the 
registered  company,  relinquished  their  intertsis 
under  the  former  agreement,  and  made  a  new  one 
wUh  their  co-directors.  The  promofert  received 
annuities  under  the  subsejuent  agreement.  Nmtlur 
of  the  agreements  had  the  sanction  of  a  general 
meeting  of  the  company.  The  affairs  of  the  corn- 
pat^  were  ordered  to  be  wound-up,  when  two  of  the 
promoters  claimed  to  prove  as  creditors  against  the 
company  in  respect  of  their  subsequent  agreement: 
Beld,  that  the  subsequent  agreement  was  invatiJ, 
under  the  abovettuted  section ;  but  that,  as  the  re- 
Knquithmenl  by  the  promotere  of  their  interest 
under  the  former  agreement  was  Ue  consideriitioa 
for  the  later  one,  the  former  was  revived,  and  thry 
were  allowed  to  proceed  upon  that,  setting  off  what 
might  be  found  due  to  tksm  under  it  against  wliat 
might  be  found  due  from  them  as  eontributories 
to  the  winding-up  of  the  eowtpany,  and  accounting  fr 
the  sums  received  by  them  in  reject  of  the 
annuities. 

By  the  7  &  8  VicL  c  110,  *.  29  (A.D.  1844)  it 
is  enacted  that  if  any  director  of  s  joint-stock  com- 
pany registered  under  that  Act  be  either  directly  or 
indirectly  concerned  or  interested  in  any  contract  pro- 
posed to  be  made  by  or  on  behalf  of  the  company, 
whether  for  land,  materials,  work  to  be  done,  or  for 
any  purpose  whatsoever,  during  the  time  he  shall  be  a 
director,  he  shall  on  the  subject  of  any  rach  oootract 
in  which  he  may  be  so  concerned  or  interested  be  pre- 
cluded from  voting  or  otherwise  acting  as  a  director  ; 
and  that  if  any  contract  or  dealing  (except  a  policy  of 
assurauce,  grant  of  annuity,  or  contract  for  the  pur- 
chase of  an  article  or  of  service,  wbioh  it  respectively 
the  subject  of  the  proper  bnsinet*  of  the  company, 
such  contract  being  made  upon  the  same  or  the  like 
tetnu  as  any  like  contract  with  other  customers  or 
purxshasers)  shall  be  entered  into  in  which  any  director 
shall  be  interested,  then  the  terms  of  such  contract  or 
dealing  shall  be  submitted  to  the  next  general  or 
special  meeting  of  the  shareholders  to  be  summoned 
for  that  purpose ;  and  that  no  such  contract  shall 
have  force  until  approved  and  confirmed  by  the  majo- 
rity of  rotes  of  the  sbareholden  present  at  such 
meeting,  &c.  &c 

In  1851  three  gentlemen,  named  rtspectivi'ly 
Edwin  Paul,  William  Beresford  and  Edward  Bayllii, 
were  the  rcKistered  proprietors,  nnder  the  Copyright 
Act,  5  &  6  Vict,  c  45,  of  a  work  entitled  "A  Treatise 
on  the  New  Application  of  the  Prindptes  of  Li  I'd 
Assurance."  In  order  effectually  to  realise  the  truth 
of  the  theories  enunciated  in  their  treatise,  the  tbr^M 
gentlemen  promoted  the  company  called  the  Waterloi 
Life,  Education,  Casualty  and  Self-Belief  Assuranco 
Society.  They  registered  it  provisionally  on  the  4tli 
Feb.  1851.  Under  an  agreement  dated  the  Srd  Sept. 
1851  they  took  a  leas*  for  thirty-fire  years  of  a  house, 
No.  355  in  the  Strand,  at  a  rent  of  830<.  per  annum. 
No  premium  was  paid  for  the  lease.  On  the  16tli 
Sep'.  1 851  a  board  meeting  of  the  company  was  called 
at  Tirbich  tUe  three  promoters  of  »t.^d  four  other 
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per^oiw,  wko  ir«re  afUrwiirds  appointed  directors  of 
the  companjr,  were  present,  when  it  wu  resolred  tliat 
«  special  elaose  shonid  be  inserted  in  tlie  deed  of 
settlement  of  the  compaoj,  with  reference  to  certain 
clnims  on  the  part  of  the  three  promoters  of  it. 

R;  an  indentnre  dated  the  27th  Oct.  ISSt,  and 
mnile  between  the  Messrs  Punl,  Bereaford  and  Bajlis 
of  the  one  pig-t,  and  Joseph  Deacon  and  John  Trulon 
as  trosteea  of  the  company  of  the  otiier  part,  after 
reciting  I  hat  Deacon  and  Teuton,  as  snch  trustees  as 
afuasaid.jhad  contracted  with  the  three  promoters  of  the 
company  for  the  purchase  from  them  of  the  leasehold 
premises  and  the  treatise  for  the  sum  of  730t,  to  be 
paid  by  the  company  on  the  complete  registration  of  it, 
and  that  it  had  also  been  agreed  that  the  company 
should  pay  the  three  promoters  of  it  lespectirely, 
during  their  lires,  if  the  company  should  lo  lung  con- 
tinue, S  per  cent,  commission  npon  all  premiums 
receired  by  the  company  in  respect  of  life  policies 
eflec'ted  therewith,  the  three  promoter*,  for  the 
consideration  thereinbefore  mentioned,  assigned  to 
Deacon  and  Tculon,  as  sucli  trustees  as  aforesaid,  the 
leasehold  premises  and  the  treatise,  and  all  their  right, 
title  and  interest  therein. 

The  deed  of  settlement  of  the  company  was  dated 
the  10th  Nor.  19.11,  but  it  did  not  contain  the  special 
clause  u  to  the  claiou  of  the  three  promoters.  Those 
gentlemen,  however,  were  thereby  appointed  directors 
of  the  company.  On  the  24th  Nor.  18S1  the  com- 
pany was  completely  registered,  and  the  750/.  paid  to 
the  promoters,  in  sliares  of  the  company,  with  5s. 
credited  thereon.  On  the  22ad  Dec.  1851  a  meeting 
of  th*  directors  of  the  company  was  held,  at  which  the 
three  promoters  and  Bre  other  directors  were  present, 
when  a  resolution  was  passed  that  the  deed  of  the  37  th 
Oct.  1851  should  be  conBrmed.  The  commission  of 
8  per  cent,  was  accordingly  paid  to  the  three  pro- 
moters until  Sept.  1856.  On  the  24th  Miirch  1857, 
by  two  letters  signed  respectively  by  the  three  pro- 
moters and  directors  and  four  of  the  other  directors  of 
the  company,  it  was  agreed  between  those  parties, 
that  in  consideration  of  the  former  releasing  all  claims 
which  they  then  had,  or  might  have,  against  the  com- 
pany, the  latter  should  secure  to  them  the  fallowing 
life  annuities :  to  Baylis,  2002.  per  annum ;  to  Paul, 
loot,  per  annum ;  and  to  Bereaford,  100/.  Those 
annuities  were  paid  until  ifor.  1860. 

Neither  the  d^ed  of  the  27th  Oct.  1851,  nor  the 
letters  of  the  24th  March  1857,  were  submitted  to  any 
general  meeting  of  tb«  company.  The  payments  of 
the  2  per  cent,  commission  and  of  the  annuities  were 
entered  in  the  accounts  of  the  company,  and  submitted 
to  the  shareholders  at  the  general  meetings,  but  not  ia 
such  a  way  as  to  ma1<e  it  perceptible  that  there  was 
anything  special  in  their  nature.  Edward  Baylis  died 
in  1861.  In  July  1662  the  business  of  the  company 
wu  sold ;  and  on  the  6th  Dec.  1862  an  order  waa 
made  for  windiag-ap  the  company  under  the  Com- 
panies Act  of  that  year.  Those  proceedings  were  still 
pending  ;  and  Paul  and  Beresford  took  out  sum- 
monses therein,  as  creditors  of  the  company,  claiming 
a  right  to  prove  against  its  assets  for  the  arrears  of 
their  respective  annuities, or  for  the  value  thereof.  Those 
claims  bad  been  allowed  by  the  chief  derk  ;  bat 
the  summonsM  wer«  now  adjonmed  ioto  court  for 
argument. 

SttwgH,  Q.C.  and  W.  W.  Cooptr  appeared  for 
Messrs.  Paul  and  Beresford,  and  cited 

Burt    T.    Th*    Brituk  NalUm  life  Attanmee 
Soeie(s,  33  L.  T.  Bep.  74 ;  s.  o.  on  appeal, 
lb.  191  : 
7  &8  Vict.0.  110.  a.  23. 
They  contended  that  the  agreement  of  1851  was  Talid, 
and  that  consequently,  that  and  the  later  on*  of  1857, 
were  binding  on  the  company. 

Safyallag,  Q.C.  awl  Sv<mttim  app««i«l  fgr  (h« 


official  liquidator  of  the  company,  and  insisted  that 
the  agreement  ef  1851  was  void.  Tk«  laaaabaid 
premises  were  held  at  a  rack-rent,  and  the  tnealiM 
was  of  no  Tata*.  There  was  therefore  no  oonsidsntioa 
to  support  the  transaction.  If  that  of  1851  waa  void, 
it  followed  that  the  later  on*  in  1857  was  also  » 
nullity.  But  that  was  also  void  ooder  tb*  7  fc  8  Yiek 
c  1 10,  s.  29  (aa  above  atated) : 

Enuit  T.  ITuAoU,  6  H.  L.  Cm.  401 ; 
Tka  LeomituUr  Canal  and  Navigation  Ccmtpmif 
T.    Tht  Skrewburg  and  Btre/ord  Bmimtf 
Compttm/,  3  K.  &  J.  654. 

Selwgn,  Q.C.  in  reply, 

Jan.  13— The  Ha«tkb  of  the  Bolu  Mid : — TU* 
case  came  on  upon  an  adjonmed  saimntnn*  Iimi 
chambers.  The  question  in  it  relates  to  a  claim  mad* 
by  two  gentlemen  of  the  names  of  Paul  and  Bereafiafd, 
to  an  annuity  of  KM.  per  annum  for  each  of  them  (~ 
their  lives;  snch  annuity  to  b*  set  against  the  i 
whiob  they  may  be  called  npon  to  oontribnta  n  i 
holders  of  the  company  towards  the  liqnidatioa  tt  tb* 
debts  of  the  company.  The  company  wan  fiMaded 
nnder  7  &  8  Vict.  c.  110.  It  was  prDTisieaally 
r«giat«red  on  the  4th  Feb.  1851,  and  completely  iwgi*- 
tered  on  the  24th  of  the  foUoariog  month  of  Novanber. 
The  deed  of  settlement  bears  date  the  10th  Not.  1S51. 
Mr.  Beresford  and  Mr.  Panl,  in  conjunction  with  a 
gentleman  named  Edward  Baylis  (sine*  d*oeaa*d\ 
were  th*  promoter*  of  the  company,  npon  eattah 
prinoiplet  embodied  in  •  work  antitlad  "  A 
Treatis*  on  the  New  Application  of  tb*  FtiB- 
cipl**  of  Life  Assurance,"  of  which  thej  wet* 
proprietors.  They  had  also  taken  a  Iea*e  of  a  beo*^ 
No.  355  in  the  Strand,  for  thirty-fire  years,  at  930L, 
for  tlie  purpose  of  the  company.  At  a  meeting  of  th* 
directors,  on  Sept.  I6th,  1851,  at  which  tlioa*  tfan* 
gentlemen  were  present,  it  waa  determined  that  daaas 
1 1  in  the  draft  of  the  deed  of  settlement,  ■*  it  than 
stood,  referring  to  the  claims  of  the  prooiotara,  shaold 
b*  assanted  to  and  incorporated  in  th*  deed.  That 
dans*  was  not,  however,  incorporated  in  th*  de*d, 
because  th*  Be^trar  of  Joint-Stock  Compmie*  woold 
not  bar*  registered  it  in  that  form.  In  oonaaqnaae*  af 
that  th*  substanoe  of  the  clause  waa  carried  oat 
by  an  indentnre  of  the  27th  Oct.  1851,  which  waa  t* 
this  eSect.  [The  M.  R.  read  the  deed,  as  abor*  stated, 
and  continued  :]  At  that  time  thoa*  three  gaotleniaa 
were  not  directors  of  the  company ;  but  they  wen 
subsequently  appointed  directors  by  th*  deed  of  aettle- 
ment,  which  was  ezeented  on  tb*  lOth  Nor.  1851, 
and  duly  registered  on  the  24tfa  of  that  month.  On 
the  22nd  Dec.  1851,  at  a  meeting  of  tb*  baard. 
that  indenture  and  assignment  were  adopted  and 
confirmed  by  the  directors  for  and  on  behalf  of  th* 
company)  but  not  submitted  to  or  approved  by 
any  g*n*ral  meeting  of  th*  ahardioUan  of  tli*  esaa- 
pany.  Tb*  first  question  is,  a*  to  th*  vaBdily  ef  that 
deed.  The  offimal  liquidator  inasts  that  it  ia  vsid ; 
first,  for  want  of  a  snffi«*nt  considsration  ;  and  neat, 
becauae  the  29th  section  of  the  atatot*  nndar  whiah 
th*  company  waa  ragistartd  laqnirs*  tb*  approval  *(  k, 
by  a  gineral  meeUng  of  the  aharaholders  <J  tbe  empaay ; 
but  no  such  spproral  was  obtainad.  Th*  want  af  «*•- 
sideration  waa  pr**aad  but  lightly,  and  in  troth  it  «aaa*t 
b*  donbtsd  that,  *v*n  assnming  tba  tiaatiaa  itaalf  ia 
quastion  not  to  oontain  any  ralnabl*  iiim*li*«.  sad 
also  that  tb*  pr*mia*s  f«r  which  th*  p*rtS«a  had  takaa 
the  leaae  ar*  at  a  nok-rent,  alU  asaiBaant  umsidatatiiia 
ia  to  b*  found  in  th*  deed  to  rapport  the  transaetisa. 
Th*  assignmant  of  the  leaaa  alen*  wonld  be  anfWfiaat 
to  support  it.  Tb*  real  question  is  whathar  tb*  19ik 
section  of  th*  atatnta  applia*  t*  this  caaa?  I  am  tf 
opinion  that  it  do**  not.  Th*  elaoaa  ia  •  diaaUtag 
elans* ;  it  must  b*  eonstroed  atrietly,  aad  it  applias 
txdnsirely  to  the  ease  of  oootraOa  antscad  int* 
betWMQ  (]>e  company  on  «n«  ai^^ritii  dinottn  «(  tk* 
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lomptoy  on  the  other  aide.  It  is  ttae  that,  within  a 
brtoight  afterwards,  the  gentlemen  became  directors 
<f  tlie  compan;,  but  thej  were  not  directors  at  the 
iine  ;  and  tulrss  I  coold  find  in  the  transaction  some 
toUusive  acts  entered  into  in  order  ezpreasly  to  erade 
(he  statute,  I  mnst  hold  that  the  greater  or  lesser 
leriod  which  elapsed  between  the  transaction  and  their 
iacoming  directors  does  not  affect  the  contract  itself. 
The  owner  of  a  large  concern  such  as  a  mine  or  a 
brewer;  may,  as  I  conceive,  legally  and  properly  sell 
that  concern  to  an  incipient  joint-stoclc  company  for 
the  parpoae  of  its  being  made  the  subject  of  the 
bosiness,  to  be  carried  on  by  the  company  when  com- 
pleted ;  and  snob  purchase  and  sale  would  not,  as  I 
mpprebend,  become  invalid  by  reason  of  the  Tender 
■obsequently  joining  the  company  and  being  mads  a 
director  of  it,  even  though  the  proTisions  ot  the  29tk 
Motion  were  not  afterwards  complied  with.  Tlie  case 
of  Bart  T.  The  Britith  Nation  lift  Atturanee  Com- 
pang  is,  I  think,  an  authority  to  support  that  view, 
and  one  which  I  should  not  hesitate  to  follow.  Such, 
liowerer,  is  not  the  exact  contract  iu  respect  of  which 
these  gentlemen  claim.  They  rely  upon  a  subsequent 
indenture,  which  I  think  is  of  a  most  qnsstionable 
character.  On  the  24th  March  185?  an  agreement 
was  entered  into  by  two  letters,  written  by  and  between 
the  three  gentlemen  in  question  and  four  of  the 
directors.  At  that  time  the  three  gentlemen  w*re  no- 
questionably  directors.  That  contract  was,  in  effect,  a 
very  material  variation  from  the  originsl  indentare  ; 
and  though  the  surrender  of  their  interest  under  the 
former  agreement  would  have  constituted  a  good  con- 
■iderirtion  for  the  new  one,  yetf  as  it  was,  in  truth,  a 
distinct  and  perfectly  new  agreement  entered  into  with 
the  directors,  I  am  of  opinion  that  it  required  the 
assent  and  approval  of  the  ahareholdeis  at  a  general 
meeting  to  give  it  validity.  It  was  suggested 
that,  in  fact,  that  agreement  was  a  beneficial  one  to 
the  company ;  and  tliat  by  it  the  gentlemen  were  aban- 
doning to  the  company  a  part  of  what  they  had  already 
got  secured  to  them ;  for  It  was  ascertnined  that  3  per 
cent,  on  the  policies  would  have  far  exceeded  the  100^ 
per  annum.  But  assuming  that  to  be  so,  still  I  am  of 
opinion  that  it  required  the  sanction  of  the  share- 
holders in  a  general  meeting.  The  clause  of  the 
statute  draws  no  distinction  between  one  ■pedes  of 
contract  and  another.  It  makes  no  exception  in  the 
case  where  the  contract  is  more  or  less  beneficial  to 
the  company.  It  includes  all  contracts.  It  may  well 
be  that  if  the  three  gentlemen  had  singly  given  up 
1  per  cent,  and  agreed  only  to  take  1  per  cent,  instead 
of  2  on  the  policies,  that  might  not  have  required 
the  assent  of  the  shareholders ;  but  if  so,  it  would  have 
been  because  it  was  no  contract,  and  because  no  mutu- 
ality existed  between  them  and  the  company.  It  would 
have  been,  in  that  cose,  a  mere  relinquishment  to  the 
company,  without  consideration,  of  a  benefit  of  which 
they  had  the  possession,  and  which  benefit  they  might,  if 
they  pleased,  confer  on  the  company.  But  that  is  not 
the  character  of  this  transaction.  The  agreement  of 
the  24th  March  1S57  is  a  new  and  distinct  contract, 
made  in  consideration  of  the  surrender  of  tho  former 
one.  Whether  it  was  or  was  not  beneficial  to  the  com- 
pany is  a  question  on  which  it  might  well  happen  that 
the  shareholders,  or  any  indifferent  person,  might 
have  entertained  very  opposite  views,  and  might  have 
dissented  from  those  held  by  tho  directors.  It  is  to  be 
observed  that  the  contract  of  the  27tli  Oct.  1851  was 
to  lost  only  so  long  as  the  company  itself  lasted  ;  the 
profit  to  the  claimant  was  proportioned  to  the  business 
done  by  the  company,  and  consequently  to  the 
benefit  obtained  by  tba  company.  But  by  this 
latter  acr?ement  the  claimants  obtained  n  payment  of 
an  annuity  of  100/.  per  annum,  whether  the  business  of 
the  company  was  large  or  small ;  and  the  duration  of 
(h»  annuity  ir<M  not  C(>q6ne4  (o  the  peiio4  of  tl)e 


existence  of  the  company,  but  was  extended  to  the 
lives  of  the  claimants.  I  am  therefore  clearly  of 
opinion,  in  tliia  case,  that  in  order  to  give  the  trans- 
action validity  the  provisions  of  the  29th  section 
of  the  Act  of  7  &  8  Vict,  c  110,  ought  to  have  been 
followed,  and  that  their  not  having  been  complied  with 
renders  this  transaction  invalid.  The  claimanls  cannot 
derive  any  benefit  from  it.  Tho  result  of  that  (If  I 
am  right)  will  be,  that  the  original  indenture,  which 
was  abandoued  only  for  the  purpose  of  this  new  con<- 
tract,  will  remain  in  force ;  and  that  Mr.  Beresford 
and  Mr.  Paul  will  b«  entitled  to  9  par  cent,  on 
all  polioies  effected  since  the  24th  March  1857 
until  the  sale  of  the  business  in  July  1862.  An  ac- 
count must  be  taken  of  those,  and  against  the  amount 
to  be  found  due  on  taking  such  aocotmt  must  be  set 
off  the  100/.  annually  received  by  them  ;  and  the 
baUuce  ascertained  to  be  due  to  them  mnst  be  set  off 
against  the  calls  they  are  required  to  pay  as  contribu- 
tories  of  the  company. 

V.  O.  KIin>EBSI.ET>S  00T7BT. 

Reported  by  JosmiA  Mxnuin  and  O.  T.  EDWaBBf,  Esqrs , 
BorrlBtere-at-Law. 

Dte.  17  and  18. 
Coops  p  Cresswbll. 
Caldwell  v.  Elluoh. 
Gbeoort  v.  Cbesswell. 
Xecetver — Sptciallji  eradilon — tforigage. 
Tit  Court  rffiutd,  upon  notion  bf  ipteiallf  eretll- 
ton  of  a   ttilator,  to  appoint  a  reeeuwr  of  Ikt 
rents  of  real  estate,  where  the  ptreone  in  pottte- 
sion  and  m  reeeipt  of  the  rente  of  the  ulale  were 
the  mortgageee  of  a  devisee  for  Ufe  (fan  equitable 
inlereit. 

This  was  a  motion  by  the  pits,  in  the  first  of  the 
above  three  causes  (being  specialty  crediters  of  the  tes- 
tator and  settlor  of  the  property  in  question),  that  a 
receiver  might  be  appointed,  and  that  it  might  be  re- 
ferred to  the  jndge  in  chambers  in  the  first- mentioned 
cause  to  appoint  a  proper  person  to  receive  the  rents 
and  profits  of  certain  hereditaments  in  the  pleadings 
referred  to  as  the  Devonshire  estates,  that  he  might 
keep  down  the  interest  on  a  certain  charge  of  18,000/. 
thereon,  and  that  the  rest  of  the  rents  might  b«  paid 
over  to  the  credit  of  the  first-mentioned  cause. 

The  oironmstances  under  which  these  suits  arose  were 
very  intricate ;  but,  so  far  as  it  is  necessary  to  state 
them  for  the  application  of  the  prinoI|das  of  law  dis- 
cussed in  the  judgment  of  the  V.  C,  they  were  as 
follows : 

Estcourt  Cresswell,  being  possssted  of  fVeehold 
estates  in  the  counties  of  Wilts,  Gloucester  and  Devon, 
by  his  will  daUd  Feb.  21,  1821,  gave  and  devised  to 
Joseph  Pitt  and  Charles  Dewell,  their  heirs  and  as- 
signs, the  lands  and  hereditaments  therein  described  upon 
trust  for  sole  to  pa  y  mortgage-debts  and  funeral  and 
testamentary  expenses,  and  after  giving  various  money 
legacies,  left  the  residue  to  be  divided  amongst  bis  sons 
as  tenants  in  common.  He  also  gave  and  devised  to 
the  same  trustees  and  their  heirs  and  assigns  his 
Devonshire  estates  in  trust  for  his  grandson  Thomas 
Estcourt  Cresswell,  for  life,  with  varions  remainders 
over.  The  testator,  Estcourt  Cresswell,  died  on  July 
4,  1823,  and  the  trustees,  Mesors.  Pitt  and  Dewell, 
having  refused  to  act,  Richard  Hopkins  Harrison  and 
Francis  Henry  Thomas  were  appointed  new  trustees 
and  executors  by  the  Court  of  Cb.  and  duly  approved 
the  will  In  1834  the  suit  of  Gregory  v.  CreesieeU 
was  instituted  by  the  incnmbrancen  of  on*  of  tho  tes- 
tator's son.«,  fur  general  administration,  and  a  decree 
was  made  in  1841  wjlb  the  t|SUl4  Jtferjns*  to  tb« 
master, 
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At  tha  time  of  tlia  death  of  the  testator  there  was  a 
charge  of  13,000/.  for  younger  cliildrea  under  a  certain 
settlement  ot  the  estates  made  on  Sept.  17,  1814, 
remaining  unpaid,  and  tlii:i  Wds  directed  to  be  raided 
out  of  tlie  Devonshire  estates. 

Bjr  an  order  made  in  the  suit  of  Gregory  ▼. 
Crtttwelt  in  1858,  the  pits,  in  the  suit  of  Coope 
V,  Crtt$toeU,  which  was  a  suit  by  specialty  credi- 
tors of  Kstcourt  Cresswell,  the  testator,  were  de- 
clared to  be  at  liberty  to  attend  the  proceedings  under 
the  orders  made  in  the  cause  of  Gregory  t,  CresnoelL 
By  a  deed  dated  Feb.  6, 1846,  Thomas  Estcourt  Cress- 
well  mortgaged  his  life-interest  in  the  Deroiishire  estate 
to  the  Knglidh  and  Scottish  Law  Life  Assurance  Society, 
as  represented  by  F.  Caldwell  and  others,  for  certain 
sums  not  exceeding  I0,000{.  and  interest.  In  tvspect 
of  this  mortgage  the  suit  of  Caldtotll  v.  £liUon  arose, 
and  a  receirei  was  appointed  in  that  suit,  who  paid 
the  rents  to  the  mortgagees.  Messrs,  Harrison  and 
Thomas,  the  trustees  of  the  testator's  will,  and  in 
whom  the  legal  estate  in  the  propei  ty  in  question  was 
Tested,  were  not  parties  to  that  security.  Mr.  Harrison 
was  dead,  and  Sir.  V.  U.  Thomas  was  the  sole  sur- 
viving trustee. 

Under  these  circumstances  it  was  prayed,  in  the  suit 
of  Coopt  V.  Craswell,  that  an  account  might  be 
directed  of  what  was  due  to  the  pits,  and  the  other 
specialty  creditors  of  the  testator  mentioned  in  the 
master's  report,  on  account  of  principal  and  interest ; 
it  was  also  prayed  that  the  Devonshire  estate,  or  a 
sufficient  part  thereof,  might  be  sold  ;  that  a  receiver 
might  b«  appointed,  and  that  the  suit  might  be  taken 
as  supplemental  to  the  suit  of  Gregory  v.  CrtuwtU. 
The  answer  had  been  put  in. 

Evidence  was  gone  into  on  the  motion  in  respect  of 
the  title  of  the  pits,  as  specialty  creditors,  and  as  to 
the  condition  of  the  estate  with  respect  to  assets  and 
liabilities. 

Bailg,  Q.C.  and  E.  F.  Smith  in  support  of  the 
motion. 

ScJtomberg  and  Dallm,  for  the  mortgagees  of  the 
Devonshire  estate,  who  were  the  pits,  iu  Caldwell  T. 
£llitm,  opposed  the  motion. 

Glaus,  Q.C.  and  Shtbbtart  for  Thomas  Estcourt 
Cresiwell. 

Shapter,  Q.C.  for  William  Henry  Cresswell,  a  re- 
mainderman. 

Builg,  Q.C.  in  reply. 

The  following  cases  and  authorities  were  cited : 
Brgan  x.  Cormick,  1  Cox,  423  j 
Jonei  V.  Pugh,  8  Ves.  71  ; 
Dixon  V.  Smitk,  I  Swans.  457 ; 
Watlur  T.  Btll,  2  Madd.  21 ; 
Danisll's  Ch.  Pr.  1033; 
Stratford  y.  Sition,  10  Bear.  35 ; 
Oictn  T.  Bomau,  S  M.  Sc  Q.  378;   4  H.  of  L. 

Cai.  997;  I7Jur.  865; 
Jonts  T.  Jonts,  8  Sim.  633  ; 
S  Vict.  e.  7, 1.  1 1  ; 
16  &  16  Vict  c  86, 1.59; 
Mtttthtm  T.  Jonts,  2  An*.  306 ; 
Spaehnan  t.  Tia^rtll,  8  Sim.  253 ; 
DillitM  T.  Broadmead,  2  De  6.  F.  &  J.  566 ; 
Gtorgt  T.  Milbanke,  9  Ve*.  190 ; 
Riehtrdton  v.  Jlorton,  6  Dear.  185  ; 
Chalk  T.  RaiM,  18  L.  J.,  N.  S.,  472,  Ch. ; 
Bingham  y.  Clmmorrit,  1  Moll.  514. 
The   VtcB-CKitHCEixoB   said   that,    it  appeared 
to  him  that  the  pits.,   who   claimed  to  ba  entitled 
to  have   a   receiver   appointed,    had  sufficiently    es- 
tablished the  fact  that  they  were  specialty  creditors 
of   Estcourt    Cresswell,   the    testator;    but    it  was 
not   so    clear   that    tbey  were,    in    all    other    res- 
pects, entitled  to   come  with  their  present    motion. 
The  suit  nf  Crejory  T.  CnnwtU  hsving  been  insti- 
tpted  (0  adwinistef  llie  testator'*  estate,  the  sptdaltr 


creditors  were  entitled  to  be  paid  in  the  first  place  onl 
of  the  personal  estate  ;  failing  that,  ont  of  that  porti<4 
of  the  real  estate  which   had  been  devised  to  be  soli 
for  the  payment  of  debts;  and  failing  those,  out  of  th< 
real  estate  of  the  testator  devised  absolutely  to  dsTissies 
At  law   a  specialty  creditor   could   bring   an  aetioa 
agaiust  the   devisee,   and   recover    the    debt   to   the 
amount  of  the  assets  devised  to  him ;  eijiuty,  in  tbie 
respect,  did  not  follow  the  law;  for,  when  a  cnditur 
caone  upon  the  real  estate,  equity  did  not  content  itself 
with  making  the  devisee  personally  liable,  but  it  laid 
hold  of  tiie  estate  itself  to  pay  the  specialty  creditors, 
and  now  by  the  recent  law  tha  aimple  contract  cre- 
ditors had  also  a  like  right.     The  first  question  in  the 
present  case  was   thia:    aopposing  Thomas  Eateoort 
Cresswell,  the  tenant  for  life,  to  have  been  devisee  in 
fee   of  the  estate  in   possession,  what   course  weoU 
this  oonrt  have  taken  as  against  him?    Tbnt  was  tbe 
case  of  Jane$  t.  Ptgh,  before   Lord  Eldoo,  wbeia 
creditors  filed  a  bill  and  claimed  aatisfaction  against 
the  real  and  personal  eatate,  and  there  was  a  metiiia 
for  a  receiver,  on  the  ground  that  the  personal  estate 
was    exhausted ;    and    Lord    Eldon   said :    "  If    the 
person   in   possession  of  real  estate,  which  is  assets, 
haa  iu  the  answer  stated  the  circumstances  of  the 
property  to  be  such  that  tbe  court  cannot  nvoid  aeciog 
that  in  the  administration  both  tha  real  estate  and  tbe 
rent*  and  profits  must  became  responsible  to  tbe  de- 
mand,  tbe   court  will,   in   the   first   instance,    pot  a 
receiver  upon   the  estate,  though  certainly  a  deiic>U 
thing  to  do  in  this  stage."    If,  therefore,  tbe  matter 
were    as    simple    as   he  bad    suggested,   be   weaU 
hare    to    consider   whether,   not  merely  by   an  ad- 
misnon  in  tbe  answer,  but  npon  the  evidence  bcfm 
him,  there  most  necessarily  b^  in  order  U  oatiafy  tbe 
specialty  debts,  a  resort   to   the   real  eatate  devised. 
Looking  at  the  matter  upon  that  question,  there  srae 
some  difficulty,  by  reason  of  the  peculiar  poaitioa  of 
the  personal  property  of  the  testator.     [His  Hodou 
then  went  into  some  details  of  the  aocoaota   in  the 
administration  of  tbe  esute,  and   then  proceeded:] 
Upon  the  data  found  in  the  master's  aoooont  of  1850, 
then  was  then  a  strong  probability  that  tha  pcraooal 
estate  would  not  be  sufficient  to  pay  tbe  debts ;  in  mImt 
words,  there  would  be  a  Deoesuty  to  reeort  to  tbe  real 
estate,  and  whatever  resort  might  be  neccaiaiy,  it  weeld 
be  such  ss  the  eoTpiu  of  the  real  eatate  wonld  be  amply 
sufficient  for.    That  would  be  a  fair  view,  if  tbot  were 
the  poaition  of  tha  question,  as  there  was  tTidently  a 
strong  probability  that  the  personal  estate  would  be 
exhausted,    and    the    oonrt    would    ba   justified   ia 
granting   a    receiver    as    against    Tliomaa    Esteout 
Cresswell.    But  the  present  was  not  tha  simple  Ga>e 
ha   had   supposed,    hnt    it   was    s    devise   to    traa- 
tees  upon  tmst   for  Thomis   Estcoort  Cressweli  hx 
life,    with    limitation*   over    to    hi*   diiidren,  &g.  ; 
and  Thomas  Estcourt  Crsaswell,  instead  of  being  ia 
possession,  had  assigned  his  equitable  life-iat<Test  to 
Caldwell  and  others  by  way  of  mortgage,  and  tbcy 
were  in  effect  in  pos****ion,  not  personally,  but  Ibnagk 
a  receiver  appointed  in  their  suit.    It  wa*  a  wy  diff- 
onlt  qneation  what  the  right  of  the  tpedalty  orediton 
wa*  a*  against  the  estate  itself,  so  devised,  and  in  that 
condition;  it  wasa  question  which  must  arise,  and  if 
ha    hod    only    t«    determine     it    on    the    pceaeal 
motion,  ha  ought  not  to  determine  it  unjustly.     If  a 
specialty  creditor  brought  his  action  at  law  against  tbs 
devisee,  he  could  not  touch  the  real  estate ;  and  if  the 
devisee  had  not  aliened  the  estate,  it  was  a  personal 
action  to  recover  the  amount  of  the  debt  to  the  extent 
of  the  asset*  devised,  and  if  be  retained  tbe  assets,  it 
was  a  oa*e  in  which  there  wonld  net  be  general  exccs- 
tion,  but  execution  limited  to  the  extent  tt  the  assets 
devised.    That  being  the  common  law  view  of  the 
question,   whst    ws*  the  poaition  in  sqnity?    The 
specUlt^  creditor  ba^  a  right,  not  •  mere  Dcnoa 
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debt  af^inst  th«  derise«,  nor  oolj  to  exeoatioo  on  tho 
e«tiit«,  but  eqaity  laid  bald  of  the  identical  ettate,  and 
in  effect  made  the  devisee  or  heir  a  tnutee  for  payment 
of  the  debt*  (the  expression  was  in  constant  use)  to 
the  extent  of  the  devised  or  descended  estate ;  bat,  it 
being  admitted  that,  if  the  devisee  bad  aliened 
the  estate,  the  specialty  creditors  eonld  not  touch 
It,  the  creditor  had  only  a  personal  right  as  against  the 
devisee  to  the  extent  of  the  assets  aliened.  Therefore,  if 
Thomas  Estconrt  Cresswell  had  been  the  direct  devisee 
and  had  aliened  to  Messrs.  Caldwell,  there  would  have 
been  no  remedy  as  against  them ;  bnt  the  difierence 
in  this  case  was,  that  It  was  not  a  direct  devise  to  bim, 
bnt  to  trustees  in  trust  for  him,  and  he  was  only 
equitable  tenant  for  life,  the  trustees  being  the  direct 
devisees.  Mr.  Tbomaa  was  the  surviving  trostee,  and 
he  was  not  an  originnl  trastee  or  devisee  in  trust,  but 
had  been  subsequently  substituted  for  the  original 
devisee  in  trust;  and  it  was,  therefore,  the  case  of  an 
alienee,  not  for  value.  Assuming  that  Mr.  Thomas 
was  the  original  devisee  in  trust  and  that  the  right 
was  against  him,  it  did  not  then  matter  what  Thomas 
Estconrt  Cresswell  had  done ;  Mr.  Thomas,  his  trustee, 
had  not  aliened.  This,  therefore,  was  a  case  in  which 
theie  was  a  devisee  for  life  of  an  equitable  interest  not 
in  possession  and  specialty  creditors  moving  for  a  re- 
ceiver; it  involved  a  question  which  he  should  cer- 
tainly not  decide  upon  motion,  supposing  the  plt.'s 
contention  to  be  well  fnnnded ;  and  assuming  the  case 
to  be  within  the  principle  laid  down  in  JoM$  r.  Pugh, 
As  to  the  personal  estate  being  insufficient,  it  might 
possibly  be  said,  "  Ton  have  here  Mr.  Thomas,  lb« 
devisee  of  the  real  estate,  and  therefore  you  may 
appoint  a  receiver."  The  answer,  however,  to  that 
aeemed  to  be  Jone$  ▼.  Pugh  itself:  "  If  a  person," 
S4id  Lord  Eldon,  "  is  in  possession  of  real  estate,  which 
is  assets,  &C.,  &c."  Was  Mr.  Thomas  in  possession  of 
tlie  real  estate,  even  sapposing  him  to  be  the  devisee  ? 
He  was  not ;  bat  an  alienee  of  the  tenant  for  life  was 
in  possession,  and,  therefore,  without  determining  a 
qnestion  which  might  arise  at  the  hearing,  he 
thought  he  ought  not  to  appoint  a  receiver,  the 
exercise  of  the  jurisdiction  with  respect  to  which 
must  depend  on  the  circumstances,  the  power  of 
appointing  a  receiver  being  necessarily  a  discretionary 
power  and  one  to  be  exercised  carefnlly.  It  bad 
occurred  to  him  during  the  coarse  of  the  argument 
that  it  might  be  a  hardship  that  the  tenant  for  life 
should  receive  the  rents  and  should  not  keep  down 
the  interest  on  the  debts. ;  that,  however,  was  a 
qnestion  between  the  tenant  for  life  and  the  remainder- 
man and  one  with  which  the  specialty  creditors  bad 
nothing  to  do,  as  they  had  a  claim  upon  the  whole 
ei>tate.  Between  tho  tenant  for  lifo  and  thoee  in 
remainder,  there  might  be  a  reason  on  that  ground  for 
appointing  or  not  uppointing  a  receiver;  bnt  it  was  not 
so  on  this  motion.  The  motion  must  be  refused,  the 
question  of  costs  to  be  reserved  till  the  hearing. 

Solicitors:  Blozam,  Elluon  and  Bhxam;  Price, 
Bolton  and  FUder;  Gibbt  and  Tucktr;  Capron 
and  Co.  ___ 

n^edne$dag,  Jan.  13. 
Dillon  v.  Asiiwix. 
Practice — Duclaimer — CotU. 
A  party,  properlg  maie  a  deft,  to  a  mit,  who  before 
ttiuiaer  give*  notice  that  he  hai  parted  with  hii  inte- 
reil,  and  offers  hi*  eoneeni  to  have  the  bill  dismissed 
agaiiut  kin  toithout  cott*  up  to  the  date  of  the  notice, 
i*  entitled  to  hi*  cost*  from  the  dale  of  such  notice 
vhtre  the  pit.  retains  him  a*  a  parly  to  the  suit. 
This  was  a  motion  for  decree  in  a  foreclosure  suit. 
W.  M.  James,  Q.C.  and  Eddis,  for  the  plu.,  asked 
for  the  common  decree. 
Beiir,  Batten  and  W.  Pearson  for  different  defls. 


J.  Cutler  appeared  for  Mr,  Holden,  a  deft.,  who, 
npon  being  served  with  a  copy  of  the  bill,  had  given 
notice  that  he  had  parted  with  bis  interest  in  the 
subject- matter  of  the  suit,  and  he  now  asked  for  his 
costs  from  the  13th  Feb.  I860,  tba  day  on  which  he 
had  given  snch  notice. 

The  facts  which  bear  on  this  application  ai«  (nffi- 
eiently  referred  to  in  the  V.  C.'s  judgment. 

Culler  cited 

Talbot  T.  Kemshead,  4  K.  &  J.  93. 

IT.  Jf.  James,  in  reply,  contended  that  the  pit. 
was  obliged  to  make  Mr.  Holden  a  party,  and  that 
the  difference  in  expense  between  putting  in  a 
volnnlary  answer  and  the  pits,  dismissing  bim  was 
trivial. 

The  Vicb-Chanckllor.  —  The  only  point  that 
arises  in  this  case  is  with  regard  to  tiie  deft.  Mr. 
Holden.  At  the  time  when  the  bill  was  £led,  he  bad 
an  interest  in  the  subject-matter  of  the  suit,  and  inter- 
rogatories were  filed,  which  he  as  a  party  to  the  suit  ' 
would  be  required  to  answer.  But  before  his  answer 
he  parted  with  bis  interest,  and  as  soon  as  be  did  so 
he  gave  notice  to  the  pits.'  solicitor  that  he  had  so 
parted  with  his  interest,  and  was  willing  to  be  dis- 
missed from  the  suit  without  costs,  and  bad  this  been 
done  it  wonld  have  been  the  right  course.  The  pits.' 
solicilor  accordingly  prepared  the  common  petition  to 
dismiss  the  bill  as  against  Mr.  Hulden  without  costs, 
bat,  for  some  reason  or  other,  he  snbfeqnently  sent  to 
Mr.  Holden  to  say  that  it  was  a  miatake,  and  that  the 
pits,  meant  to  keep  bim  as  a  party,  and  that  be  must 
therefore  put  in  an  answer  to  the  interrogatories.  They 
seem  to  have  been  under  the  impression  that  Mr. 
Holden  could  not  be  dismissed  from  the  anit,  so  long 
as  there  were  interrogatories  on  the  file  to  which  he 
had  not  put  in  an  answer.  It  ia  clear  that  the  fact 
of  interrogatories  having  been  Bled  hu  not  that 
effect.  Tbat  was  a  misapprehension,  thongh  it  is  trae 
that,  as  tbey  chose  to  keep  Mr.  Holden  a  party,  they 
oould  not  afterwards  get  the  certificate  of  the  clerk  of 
records  aud  writs  without  his  answer.  They  kept  him 
as  H  party  to  put  in  his  answer,  and  it  appears  to  me 
that  I  most  do  what  Wood,  V,C.  did  in  the  caso  ot 
Talbot  V.  Kemshtad,  namely,  give  no  costs  np  to  the 
time  of  the  notice,  and  from  the  time  of  the  notice  Mr. 
Hoiden'a  coata  must  be  paid  by  the  pita.  In  other 
respecta  there  most  be  the  usaal  foreclosure  decree  for 
principal,  interest  and  costs. 

Solicitors  for  pit,,  Sharpe  and  Parker,  Bedford-tow. 

Jan.  32  and  39, 

WaRDROPER  V,  CUTFtELD. 

Apportionment — Exercise   since  the    Apportionment 

Act  of  a  poatr  created  before  the  Act, 
There  must  be  an  apportionment  of  dividends  bettoeen 
the    representatives  of  a  ttnanl  for    life  and  the 
remaiiuierman,  uhere  the  interests  of  the  different 
parties  arise  under  a  power  of  appoiutment  exer- 
cised since,  though  created  before,  the  passing  of  the 
Act. 
The  case  of  Fletcher  r.  Moore,   29  i.  T.  Rep.  ITS, 
held  to  be  rightly  dtcvled,  though  tie  ground*  of 
the  decision  could  not  be  supported. 
This  was  a  petition  by  the  Kquiuble  Reversionary 
Interest  Society,  vthich  prayed  that  the  share  of  Wm. 
Wardroper,  nnder  a  certain  appointment  made  by  the 
will  of  Mrs.  Eliza  Geldart,  might  be  paid  over  to  the 
society  as  Wardroper'a  arsignees,  and  tbat  the  other 
shares  under  the  same  appointment  might  be  paid  to 
the  persons  who  were   respectively  entitled  to   them, 
Tlie  petition  came  on  for  further  considerstton  on  the 
chief  clerk's  certificate. 

The  principal  question  involved  was,  whether  there 
should  b«  an  apportionment  of  the  dividends  wbitb 
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became  due  at  the  end  of  the  half-yeai  at  wbich  the  I 
tenant  for  life  died. 

The  facta  of  the  caee  are  tnfficiently  stated  in  the 
Judgment  of  the  V.  C,  and  it  is  only  necessary  to  give 
the  dates  of  the  different  erents  to  which  the  judgment 
has  reference. 

The  settlement  creating  the  poirer  was  exeented  in 
1821.  The  Apportionment  Act  (4  &  5  Will.  4,  c.  23) 
was  passed  in  1834. 

The  testatrix,  Mis.  Elisa  Geldart,  died  in  1838, 
laTini;  by  her  will  executed  the  power  of  appointment 
created  by  the  setllrinent  of  1821.  Dr.  Geldart,  the 
testatrix's  husband,  died  in  1839.  Charlotte  Cutfield, 
the  tenant  for  life,  died  unmarried  in  1863. 

Bailg,  Q.C.  and  B.  B.  Rogers,  for  the  petitioners, 
argued  against  the  apportionment  of  the  dividends, 
and  cited 

FUtchtr  V.  J/oore,  26  L.  J.  530,  Oh. ;  3  Jnr. 

N.  S.  458;  29  L.  T.  Rep.  173; 
Lock  T.  D«  Burgh,  4  De  G.  &  Sm.  470; 
Plummer   t.   Whiteleg,  Johns.   585  ;    1   L.  T. 
Rap.  N.  S.  230; 

Sevir  for  a  party  who  took  t  share  in  the  residue. 

G.  Lake  Ruuell  and  It.  Uorton  Smith,  for  re- 
presentatives of  Mrs.  Wardroper's  children,  also  argued 
against  an  apportionment. 

Oiltr,  for  the  representalires  of  Charlotte  Catfield, 
claimed  an  apportionment. 

BuUg,  Q.C,  in  reply. 
Re  Markbji,*  Myl.  &  Cr.  484,  was  also  cited. 

The  V.  C.  baring  decided  a  question  upon  the  con- 
struction of  Mrs.  Geldart's  will,  said  that  he  would 
reserve  judgment  on  the  question  as  to  whether 
Charlotte  Cntfield's  executors  were  entitled  to  an 
apportioned  part  of  the  income.  He  oonfessed  that 
ho  felt  great  doubts  whether  Fktcher  T.  ifoore  was 
applicable,  but  before  he  expressed  an  opinion  be  would 
look  into  the  cases  and  into  the  expressions  used  in 
the  Act. 

Jan.  25.— The  ViCE-CnANCRLLOB. — Tlie  qneation 
reserved  in  this  petition  is  a  question  under  the  Appar- 
tionment  Act.  The  facts  are  simple.  On  the  marriage 
of  Dr.  and  Mrs.  Geldart  a  settlement  was  executed  which 
was  dated  on  the  Sth  May  1821,  a  considerable  time 
before  the  passing  of  the  Apportionment  Act.  By  this 
settlement,  in  the  events  which  happened,  Mrs. 
Geldart  had  a  power  of  appointment  by  wilt  over  a 
sum  of  eOOOL,  the  subject  of  the  settlement.  Slie 
bad  a  life-rnterest  in  the  fund,  and  b>-r  husband  bad 
also  a  life-interest.  She  died  in  tlie  lifetime  of  her 
husband,  a  few  years  after  the  passing  of  the  Appor- 
tionment Act.  By  her  will  she  exercised  the  power 
of  appointment,  having  declared  her  will  to  be  a  good 
execution  of  that  power.  By  that  will  she  appointed 
the  BOOOiL  after  her  husband's  death  to  her  sister 
Charlotte  CntBeld  for  her  life  if  she  remained  single, 
with  certain  limitations  over  in  case  of  her  marriage, 
and  the  whole  fond  waa  eventually  to  go  to  the  chil- 
dren of  her  deceased  sister,  Mrs.  Wardroper.  Dr. 
Geldart,  ber  hnsbaad,  died  in  1839,  and  Miss  Cutfield, 
tinder  the  appointment,  became  entitled  to  the  fund. 
She  never  married,  and  she  died  in  1863.  Tlie  qnes> 
tion  now  arises  between  the  representatives  of  Miss 
Cutfield  and  the  children  of  Sirs.  Wardroper,  whether 
there  is  to  be  an  apportionment  of  that  half  year's 
dividend,  ia  respect  of  the  half-year  which  was  current 
at  the  time  of  Miss  Cutfieid's  death.  The  question 
depends  on  the  language  of  the  Apportionment  Act, 
on*  of  the  most  ill-drawn  of  the  many  ill-drawn  Acts 
npon  the  statute-book.  It  is  dilGonlt  to  find  a 
rational  constroclion  of  the  terms  which  are  nsed. 
We  have  here  to  do  with  the  2nd  section, 
which  is  the  principal  section  of  the  Act.  The 
exact  question  which  presents  itself  Is,  whether  Miss 
Cntfield's  interest  in  the  fund  is  to  be  considered  as 
an  interest  which  sh*  had  in  dividends  under  an  lo- 


strnment  executed  or  coming  into  operation  after  tht 
passing  of  the  Act.  She  was  entitled  for  life  ludcr 
the  will  of  her  sister  Mrs.  Geldart,  and  Mrs.  Geldait's 
will  came  into  operation  after  the  passing  of  the  Act ; 
but  this  bequest  to  Miss  Cutfield  was  made  in  the 
exercise  of  a  power,  and  the  instrument  creating  tbe 
power  was  executed  beforo  tbe  passing  of  the  Act. 
[His  Honoor  then  read  the  2nd  section  of  the  AcL] 
The  judgment  of  Wood,  V.  C.  in  Plwnmer  v.  Wkiltl^ 
has  drawn  a  distinction  between  two  classes  of  sub- 
jects included  in  this  2nd  section,  and  it  ia  a  tomMl 
and  just  view  of  the  question,  and  a  view  on  which  I 
mean  to  act.  The  result  of  the  Y.C.'s  opinion  is,  that 
in  this  clause  which  I  have  read,  a  distinction  is 
to  be  made  between  rent  service  reservd  on  any 
leases,  and  between  rent  cbarges  and  other  rents, 
annuities,  pensions,  dividends,  moduses,  compositioas, 
&c  Where  rent  service  is  reserved  in  a  lease,  if  the 
instmment  creating  the  demise  was  executed  after  th* 
Act,  although  the  iDStmment  creating  the  estates  was 
executed  before  the  Act,  it  is  held  that  there  most  b« 
an  apportionment.  But  with  regard  t«  rents  charge 
and  other  rents,  annuities,  pensions,  dividends, 
moduses,  &&,  the  instmment  creating  tbe  beneficial 
interest  must  be  subsequent  in  date  to  the  passing  of 
the  Act  in  order  to  bring  the  case  within  the  require- 
ments of  the  section,  and  to  make  the  payments  appor- 
tionable.  That  is  the  sound  view  of  the  question,  and 
I  h.iVB  no  hesitation  in  adopting  it.  Here  we  have 
not  the  case  of  rents,  but  the  case  of  dividends,  and  it 
comes  within  tbe  second  class.  The  case  of  Lock  v. 
De  Burgh  was  a  question  with  regard  to  rent  reserved 
by  lease ;  the  instrument  creating  the  power  by  which 
the  lease  was  granted  was  dated  after  the  Act.  We 
do  not  know  upon  what  reason  Biuce,  V.  C.  pro- 
ceeded, bui  he  there  held  that  there  must  be  an  appor- 
tionment. In  the  case  of  FUtcher  ▼.  Moore,  wbidi 
came  before  myself.  Lock  t.  J)e  Bvrgk  waa  cited,  aad 
I  assomed  too  hastily  that  the  ground  of  the  decisaoa 
in  that  case  was  tbe  assumption  that,  in  construing  tb« 
2nd  section,  there  was  the  same  rule  for  aacertiiuing 
whether  a  case  fell  under  the  Act,  both  with  regard  to 
rents  service,  and  also  with  regard  to  all  the  other 
payments  referred  to  in  that  section.  Tbe  point  did 
did  not  occur  to  my  mind  that  Bruce,  V.  C 
acted  upon  tbe  principle  which  was  anhte- 
qnently  enunciated  in  Plummer  T.  WhileUg;  an* 
the  decision  threw  a  doubt  npon  what  appeared 
to  me,  at  that  time,  to  be  the  constniciion  of 
tbe  Act.  There  can  be  no  donbt,  however,  ihit  the 
decision  in  Lock  v.  De  Burgh  was  in  accordance  with 
that  view ;  and  having  the  advantage  of  the  light 
thrown  upon  tbe  construction  of  the  section  by  the 
judgment  of  Wood,  V.C.  in  Plummer  r.  frhUeUy,  I  am 
bound  to  assume  that  the  ground  upon  which  Broee 
V.C.  arrived  at  his  decision  waa  in  unison  with  tb« 
division  of  the  section  into  two  parts,  as  adoptrd  in 
Plummer  x.  Whiteki/,  as  the  point  npon  which  bia 
judgment  turned  could  not  otherwise  be  upheld.  I  am 
not,  however,  of  opinion  that  Lord  Cottenham,  from 
his  reasoning  in  Re  Mttrkky,  can  be  supposed  to  have 
apprehended  thia  divuion  of  the  aection  into  two 
parts.  The  ease  of  Fletcher  t.  ilfoors  related  to  lbs 
half-year's  rent  current  at  the  period  when  the  tenast 
for  life  attained  twenty-one,  and  not  to  the  rent  lor 
tbe  half-year  in  which  he  died.  The  question  arose 
between  the  trustees  of  a  will  who  bad  the  fotid  in 
accumulation  so  as  to  capitalise  tbe  interest  wfaicb 
accrued  during  the  minority,  and  between  the  tenant 
for  life.  The  Apportionment  Act  bad  nothing  to  da 
with  the  question.  It  b  true  that  the  ease  was  aigned 
npon  the  Apportionment  Act,  and  the  Act  applies 
where  the  interest  of  the  tenant  for  life  is  determined. 
Without  reference,  however,  to  tli*  Apporttooment  Act, 
a  tenant  for  life  is  entitled  to  the  whole  of  iba  rent 
payable    for     the    half-year    cgfRot.  Jlt^thjt    tuu* 
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of  the  atuiajiwnt  of  hi*   msjority,  and  I  un  still 
of    opinion     tliat     mj    dccuiion    in    Fielder    t. 
Moore    was    riglit,   tbongh    I    tm    couTiDoed    tb>t 
■ome  of  the  nuoning  then  nsed  b;  me  cannot  be 
■opported.    It  is  not  now  Deceaaarr  to  refer  to  ibe 
easea  before  Lords  Langdale  and  Cottenham  on  tbis 
qnestioo.    The  pruent  case  falls  under  the  latter  of 
the  two  parts  into  which  the  section  is  dirided.    la 
there  an  apportiotmeot  between  Miss  Outfield's  repre- 
sentatives and  the  remaindermen  ?    It  depends  upon 
the  question  whether  the  dividends  in  dispute  were 
(to   use   the   words  of  the   section)  made   payable 
or  coming  due  at  fixed   periods   under  an   instru- 
ment   executed  after   the    passing    of   the  Act,   or 
(being  a  will  or  testamentarj  instrument)  coming  into 
operation  after  the  passing  of  the  Act.    Talce  the 
case  of  a  modus,  which  is  particularly  mentioned  in 
the  Act  amongst  the  payments  coming  doe  under  an 
instrument ;  so  far  as  relates  to  the  person  having  to 
pay  the  modus,  the  liability  to  pay  it  has  existed  irom 
time  immemorial,  and  the  Act  must  therefore  have 
reference  to  an  instrument  under  which  the  interests 
of  parties  in  the  modus  were  created.    The  question 
then  in  the  present  case  is  this — Under  what  instru- 
ment did  Miss  Cutfield's  inicrest  arise?  were  these 
dividends  made  payable  under  an  instrument  executed 
since  the  paasing  of  the  Act?      Her  interest  arises 
under  the  exercise  of  a  power  contained  in  an  inatni- 
ment  dated  before  the  passing  of  the  Act;  the  power 
which  gives  her   that  interest  was  exercised  by  an 
inatrnment  dated  since  the  paasing  of  the  Act.    Uader 
which,  then,  of  these  two  instruments  do  the  dividends 
in  question  become  payable?     It  apparently   never 
occurred  to  the  framer  of  the  Act  to  suggest  which 
instrument  was  the  one  he  referred  to  in  such  a  case 
as  this,  and  it  is  the  more  extraordinary,  as  he  was  evi- 
dently awaio  of  the  doctrine  of  powers,  and  the  distinc- 
tion between  the  execution  and  the  creation  of  ihem.  There 
is  an  excessive  ambiguity  of  language  in  the  Act,  and 
this  ambiguity  I  must  endeavour  to  explain.    If  tb« 
word  used  here  were  "  created,"  the  meaning  would  be 
plainer  ;   the  interest  in   the   dividends   was  clearly 
created  by  the  instrument  which  created  the  power. 
Under  wh..t  Instrument,  however,  did  Miss  CuldelJ's 
life- intei  est  arise  ?  I  should  say  under  both  instruments, 
for  without  both  she  could  have  no  interest.  According 
to  the  law  of  powers,  the  interests  created  by  instt  omenta 
exercising  the  power  have  precisely  the  same  effect  as  if 
thry  caiua  into  existence  by  the  instruraenta  creating 
the  power :  that  is  the  law,  and  therefore  in  the  same 
manner  the  same  effect  should  be  given  to  the  interests 
which  have  been  created  in  the  present  instance.  Under 
what  instruments  do  thry  exiat  ?    Under  two  inslrn- 
ments ;  what  then  ought  to  be  the  concla-ion  to  which 
we  should  arrive?    The  words  of  the  Act  are  too 
ambiguous  to  setthi  tho  doubt ;  and,  under  these  cir- 
cumstances, the  intention  of  the  Act  may  fairly  be 
appealed  to,   and  a  little  assistance  may  be  derived 
from  its  general  tenonr.    The  intention  of  the  Act,  as 
appears  from  the  preamble,  was  to  cure  the  mischief  of 
the  old  law,  viz.  that  persons  (and  their  represen- 
tatives) whose  income  wholly  or  principally  derived  from 
some  rent  or  other  periodical  payments  might  by  the 
determination  thereof  before  the  period  of  payment  be 
deprived  of  means  to  satisfy  just  demands,  and  there 
were  also  other  evils  which  were  thought  sufficient  to 
justify  the  intervention   of  the  LegisUture.     Under 
these  oironmstanees  it  appears  to  me  that  I  cannot 
apply  to  eases  under  this  statute  the  establiahed  doctrine 
that  estates  existing  under  an  instrument  exercising 
the  power  take  effect  in  the  same  manner  as  though 
they  were  created  by  instruments  creating  the  power, 
but  I  mnat  hold  that  the  instrument  to  be  looked  to 
b  the  instmment  under  which  mora  immediately  the 
estate*  exist.    I  fsel  wme  hesitation  on  the  subject, 
but  this  deoiMMi  appear*  to  com*  within  the  scope  and 


spirit  of  the  Act,  and  to  be  a  fair  conclusion  to  an-iv* 
at ;  and  therefore  let  there  be  an  apportionment  of  th* 
current  dirideoda. 

Solldtors,  Bouli,  Roaden  and  Staetjn  BdmM  «n4' 
latpe// ;  Clvgtea  and  Son. 

'     ' '  ■  ■ )   r 
T  0.  BTtrASt'8  eotntT. 

Beportctl  br  Jamis  B.  T>ATii>e0!i  and  EDWaXDWnnioW, 
Esqri.,  ot  Uncoln'a-lnn,  BarrlsteeMki-Law. 

WedHidttjf,  Jan.  20. 
Maboitsoh  v.  HAI.t> ' 
Will— Corulruclion— Changing  woreb. 
Tettalor  gave  auuno/  16007.  wrio  (uui  oMongit  nek 
oil*  or  more  of  the  ehildren  "  or"  grmadokUiiren  of 
kU  daughter  A,  M.  that  thould  be  Imngal  hur  dmUi, 
equallg  to  be  divided  among  them,  ehare  and  ihare 
dike.  Tettalor' t  brother  afltnearit  mad*  a  tobm- 
(ory  tnereaM  m  Ms  above  proviiian  hg  a  bond  in 
favow  of  all  and  everg  the  child  and  Mldren  "or" 
grandchildren  of  the  laid  A.  At,  that  Aould  be 
living  ett  her  deceoie,  in  lueh  tharee  and  proportione 
ae  lite  ihould  bg  will  ig>poini,  uilh  a  provito  that 
each  and  everg  the  children  "  and"  grandchildren  of 
the  laid  A.  U.  that  ihould  be  living  at  her  deeeaie 
ihould  be  etUitted  under  lUch  vVl  lo  rectUM  a  'hare 
at  leait  equal  to  the  amount  of  the  ihare  to  Khich 
he  or  the  would  hast  been  entitled  under  the  uiilt  •/ 
the  leitator.  A.  Jf.bg  will  appointed  to  ker  four 
daughlen  (three  vf  whom  were  married  and  the 
fourth  <tf  whommarritd  bt fore  her  dtalh'),  who  were 
her  onig  children  ,  in  ejual  iharei,  and  in  the  event 
of  the  death  qf  ang  one  qf  her  laid  married 
daughter!,  her  ikare  to  be  divided  betioeen  the 
children  of  lueh  daughter.  At  her  death  aUfour 
were  living,  and  three  had  iitue  living : 
Held,  that  the  word  "  or"  in  the  will  must  be  C0Hilrue4 
itrietlg  ai  excluding  the  grandchildren  of  A.  U., 
and  that  the  four  daughten  look  abiolutelg  nt  equal 
iharee. 

tiark  Butcher,  by  a  codicil  to  his  will,  dated  th* 
28th  Juae  1808,  after  bequeathing  to  his  married 
daughter,  Anna  Maria  Wadama,  an  annnity  of  802.  in 
trust  for  her  separate  tue,  proceeded  as  follows  :— 
"  I  give  the  principul  sum  of  one  thousand  six  bnn- 
dred  pounds  luto  and  amongst  such  ohs  or  more  of 
th*  children  or  grandobildivn  of  bar  my  said  daughter 
Anna  Maria  that  shall  be  living  at  h*r  d*atb,  (qnaUy 
to  be  divided  among  them,  ahar*  and  shar*  alik*."  If 
his  said  daughter  should  leave  no  chlldt*n  living  at  b*r 
decease,  or  if  she  left  snob  and  all  of  them  were  to  die 
under  twenty-one,  and  witbeot  issue,  te*t«t«r  devised  sa 
follow*:  "I  give  the  sum  of  80/.  ••year  (b*ing  th* 
interest  of  the  (aid  sum  of  16001.)  to  John  Wadam* 
for  bis  life,  and  at  hia  death  I  give  tb*  said  principal 
sum  of  one  thousand  and  six  hnndred  ponnd*  witoand 
amongst  alt  my  other  children  that  shall  be  then  liviog, 
equally  to  be  divided  between  them,  shsre  and  share 
alike,  and  the  child  or  children  of  such  of  them  as  shall 
b*  then  dead  to  have  hia,  her,  ortheir  father'sor  mother'* 
share."  Testator  appointed  fail  son  Bobert  Butcher 
executor  and  trustee  of  his  will  and  codicil,  and 
declared  that  his  said  son  might  cans*  th*  anm  of 
lotto/,  to  be  invested  in  the  funds  in  the  nam*  of  a 
trustee  or  trustees  for  the  benefit  of  his  daughter  Mrs. 
Wadams,  her  childnu  and  hoaband,  and  evaotinlly  «f 
his  other  children,  upon  th*  same  trusts  and  in  Uk* 
manner  as  thereinbefora  mentioned  concerning  the 
annuity  of  801.  and  the  laid  snm  of  1600/.  and  int*- 
rest.    The  testator  died  on  the  Sth  Jan.  1809. 

By  a  TolunUry  bond,  dated  the  26th  Feb.  1810, 
Robert  Butcher  agreed  to  increase  the  provision  mad* 
by  the  codicil  for  bis  sister  Mrs.  Wadams  and  her 
children  to  the  snm  of  30001.,  but  tbis  waa  to  k* 
considered  in  satisfaction  and  discharge  of  tbs  aanuit/ 
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and  legacies  given  by  the  will  and  codicil.  The  condi- 
tion of  tliia  bond  wu  that  the  said  inm  of  3000<.  shonid 
be  paid  within  two  months  after  Mrs.  Wadams'  death, 
or  BO  soon  afterwards  as  such  children  as  thereinafter 
mentioned  should  respectively  attain  twenty-one,  with 
interest  at  5  per  cent,  (which  interest  might  be 
applied  for  the  edncation  and  maintenance  of  each 
children  or  grandchildren  being  minors),  *'  nntc  and 
amongst  all  and  every  the  child  and  children  or  grand- 
children (if  more  than  one)  of  her  the  said  Anna  Maria 
Wadams,  that  abonld  be  living  st  her  decease,"  to  be 
divided  in  such  propoitions  as  she  should  by  will  ap- 
point; with  a  proviso  that  each  of  "ihe  children  and 
grandchildren  "  that  should  be  living  at  her  decease 
should  be  entitled  nndcr  such  will  to  receive  a  share 
At  least  eqnal  to  the  amoont  of  the  share  to  which  he 
or  she  would  hare  been  entitled  under  Ihe  codicil  of 
Mark  Butcher. 

Shortly  after  the  date  of  the  above  bond  Robert 
Butcher  invested  1600/.  in  the  purchase  of  consols 
upon  the  trusts  of  the  codicil,  and  the  pits,  were  the 
representatives  of  the  surviving  troslea  of  this  fund. 
Two  advances  of  502.  were  also  made  by  Robert 
Bntcher  to  Mrs.  Wadams,  and  it  was  agreed  by 
all  parties  that  thereby  the  snm  of  ISOO^  and  no 
more  was  dne  from  him  on  account  of  the  bond. 

Mrs.  Wadams  died  in  March  1860,  having  by  her 
will  dated  the  24ih  Jan.  1853  bequeathed  the  amount 
of  consols  Invested  under  her  father's  will  to  her  four 
daughters,  her  only  children  (three  of  whom  were  then 
married,  and  the  foortli  afterwards  married  in  the 
mother's  lifetime)  between  them  share  and  share  alike ; 
and  the  further  sum  of  1300/.  secured  by  her  brother's 
bonil  to  the  same  four  dangliters,  in  manner  therein 
mentioned ;  and  in  the  event  of  the  death  of  any  one 
of  her  aforesaid  married  daughters,  she  gave  the  sum 
therein  bequeathed  to  her  children  to  be  divided  be- 
tween them,  share  and  share  alike. 

At  Mrs.  Wadams'  death  all  four  of  the  daughters 
were  living,  and  three  of  them  had  children  living. 

The  bill  prayed  that  the  rights  and  interests  of  the 
children  and  grandchildren  of  Mrs.  Wadams,  in  the 
trust-fund,  and  in  the  moneys  payable  under  the  bond, 
might  be  declared,  and  that  the  trusts  of  the  codicil 
and  the  bond  might  be  executed  by  the  conrt. 

Malms,  Q.C.  and  David  0.  Brgg,  for  the  pits.,  the 
tnstees  contended  that  the  children  were  enti:led  to 
the  exsluaion  of  the  grandchildren.    They  cited 
Montagu  r.  Nucalla,  1  Russ.  171. 
Upton  appeared  for  the  children,  and  supported  the 
same  contention. 

l>.  Bird  appeared  for  mortgagees. 
Pkear,    for    the    grandchildren,   argued    that  the 
proper  construction  of  the  words  of  the  gift  in  ques- 
tion was,  that  the  word  "  or  "  ought  to  be  read  "  and." 
The  gift  was  to  one  or  more  such  persons  being  the 
children  and  grandchildien  living  at  the  death  of  Mrs. 
Wadams.    The  word  or  was  not  meant  to  signify  a 
■nbstitntion  of  children  for  grandchildren,  but  as   a 
description  in  the  event  of  there  being  both  of  the 
classes  of  persona  who  were  to  take. 
Ecan-d  v.  Brooke,  2  Cox,  214; 
JSiehardum  v.  Sprang,  1  P.  Wms.  434 ; 
BlaclOer  v.  Webb,  2  P.  Wms.  388  ; 
Borridge  v.  Ferguton,  Jac.  583. 
The  ViCE-CHAHCBt.LOR, — It   seems  to    me  that 
this  is  not  a  case  in  which  the  conrt  is  authorised  to 
do  thst  violence  to  any  words  of  the  will  which  has 
been  d(Tne  in  some  instances.    The  cases  cited  in  argn- 
'  mcnt  in  support  of  the  construction,  that  the  children 
and  grandchildren  take  equally  are  those  in  which,  to 
vuAi  some  inconsistency  or  absurdity,  and  in  order  to 
give  effect  to  what  upon  the  whole  will  appeared  to  be 
the  intention  of  the  testator,  tbe  conrt  read  the  word 
"  or  "  as  if  it  bad  been  "  and."    That  is  taking  a 
great  liberty  with  the  text  of  tbe  will,  and  is  only 


justi6ed  where  it  is  necesisiy  for  the  porpoM  <( 
preserving  consistency,  or  avoiding  what  is  mani- 
festly absnrd.  In  the  present  ease,  the  plaia 
and  sensible  meaning  of  the  word  "or"  accords 
entirely  with  the  whole  scheme  of  the  testator's  will, 
and  although  it  is  true  that  the  ezeieiss  of  the  power 
for  the  di'itribution  of  tbe  funds  among  the  donees  of 
the  power  could  not  interfere  with  tbe  conatmction  of 
the  will,  it  is  satisfactory  to  find  that  the  plain  mean- 
ing of  the  will  was  that  which  was  adojAed  by  Mrs. 
Wadams  when  she  exer^sed  the  power  which  had  been 
given  to  her.  It  is  a  very  dangerons  practice  to  act 
upon  the  piinciple  of  doing  violence  to  the  language  of 
a  will  in  any  case  where  it  may  be  avoided.  I  do  not 
think  myself  authorised  to  do  so  in  this  instance,  and 
I  shall  therefore  avoid  it.  I  most  give  the  natural 
meaning  to  the  word  "  or,"  and  the  result  will  be,  that 
the  testator  and  the  obligor  of  the  bond,  looking  ta 
what  was  a  proper  mode  of  providing  for  objects  of 
their  bounty,  said  that  the  children,  at  all  erenla, 
should  be  the  persons  entitled  to  share  in  the  fond. 
Tbe  word  "  or"  being  alternative  in  its  meaning,  the 
natural  construction  is  that,  where  there  are  children 
living  they  should  take,  and  that  tbe  grandchildTea 
ahonid  take  where  children  cannot  take.  There  are 
cases  in  the  books  which  have  not  been  cited,  and  ia 
which,  in  effect,  it  has  been  held  that,  where  panals 
have  died,  the  intention  was,  that  their  children  sbooU 
take  in  equal  shares.  Accordingly,  that  will  be  tbs 
decree  in  this  instance. 
I     Solicitors  for  Ihe  pit.,  Clarke,  Gray  and  Woodeoei. 


V.  0.  WOOD'S  ooxntT. 

Beported  br  W.  II.  BEinnT  and  Edwabd  Ixoid,  Eaqn., 

Bamsten-at-Law. 

Thursdaj,  Jan.  21. 

Waltsb   tr.    TUBSKB. 

Adminitlratton — Priorititt — Unregisttred  jtidgmemt$ 

—23  <f  24  Vict.  e.  38,  «.  3. 
In  order  to  eniilU  a  Judgment-creditor  to  pagmaU  i* 

priority  ovtr  ereditori  by  timple  contract  i»  an  ad' 

ministration  suit,  hit  judgment  miut  be  rtgittered. 
The  intention  of  the  23  f  24  I'ict.  c.  38,  «.  9,  icaa,  (o 

rettore,  at  to  heirt,  executors,  and  ainmistratort, 

the  rule  at  to prioritiet  etIaUithed byi^i  H'ttt.  f  M. 

e.  20,  which  had  been  ditturbed  frjr  2  ^  3  Viet.  ell. 

This  was  an  administration  suit.  In  taking  ths 
accounts  before  the  chief  clerk  two  creditors,  one  by 
judgment  of  the  Court  of  Ex.,  Ihe  other  by  Coimty 
Conrt  judgment,  claimed  to  be  paid  in  preference  to 
simple  contract  creditors.  The  chief  clerk  had  not  nude 
his  certificate,  and  the  matter  now  came  on  by  motion 
for  the  direction  of  the  court. 

F.  Shebbeare,  for  simple  contract  creditors,  lefemd 
to  23  &  24  Vict.  0.  38,  s.  3,  by  which,  be  contended, 
the  rule  laid  down  in  London  v.  Firguion,  3  Boss. 
349,  became  again  applicable  to  the  present  case. 

Pole,  for  the  administratrix,  commented  on  tlM 
changes  that  had  taken  place  in  the  law  shies 
4  &  5  Will.  &  M.  c  20,  and  the  eases  which 
followed:  Bickey  ▼.  Bofter,  6  T.  R.  364 ;  Steel 
V.  Sorke,  1  Bos.  &  PnIL  307.  After  the  2  &  3 
\nct.  c.  U,  closing  the  docket,  the  case  of  FitBer 
r,  Redman,  20  Bear.  600,  decided  that  an  ad- 
ministrator had  committed  a  devastavit  in  paying 
simple  contract  debts  before  that  of  a  judgment  m- 
ditor  which  was  unregistered,  and  of  which  be  bad  so 
notice.  Lord  St.  Leonards'  recent  Act  was  intended 
expressly  to  restore  to  heirs,  executors  and  sdmiais- 
trators  the  protection  which  they  bad  tbna  been  hcM 
to  have  lost. 

Dryden,  for  the  fint  of  tbe  judgment-ereditcn, 
argued  that  none  of  the  cases  nnder  the  oU  law  were  of 
administration  soils,  but  of  suits  by^erediiors.,  It  was  • 
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rnk  of  lhi«  coort  to  give  prioritj  to  debts  of  record. 
Tbi«  iru  an  adminiitntioa  by  tb*  court,  and  tbervfor* 
the  object  of  the  recent  Act,  tbe  protection  of  tbe  ad- 
minUtrator,  was  attained. 

BiUon,  for  tbe  Connty  Court  creditor,  contended 
tbat  tbe  jodgment,  as  snob,  of  tbe  County  Court 
could  not  be  registered,  and  tbe  same  rule  did  not 
tberefore  applj. 

The  Viue-Ubaiicsllob,  without  calling  for  a  reply, 
said  that  it  did  not  appear  that  tbe  qnestion,  as  t>e  ■ 
tween  two  classes  of  creditora,  bad  erer  been  decided; 
he  tliooght,  bow^r,  that  tbe  principle  which  should 
gorem  bis  decision  was  clearly  established.  The 
object  of  tbe  Act  4  &  5  Will.  &  M.  was  to  protect 
an  heir,  executor,  or  administrator  from  the  conse- 
quences of  dev<uiant,  to  which  he  would  render 
himself  liable  at  common  law  by  paying  a  simple 
contract  debt  while  a  judgment  remained  unsatiaGed. 
Then  it  was  decided  by  SUd  r.  Horke  and  Hall  r. 
Tai>per,  S  Bam.  &  Ad.  655,  that  notice  of  tbe  judg- 
ment-debt was  not  sufficient  to  make  the  adminiatrator 
of  tbe  estate  liable ;  it  must  be  such  notice  as  the  AM 
pointed  out,  Ce.  docketing.  Further,  tbe  former  of 
these  cases  thawed  tbat  it  was  eren  intended  to 
interpose  between  two  ebuses  of  creditors,  for  tbat  was 
tbe  case  of  an  ezeoator  on  an  action  for  a  simple 
contract  debt  pleading  notice  of  an  nndocketed  judgment, 
and  the  plea  was  held  to  be  bad.  Then  followed  tbe 
case  of  LandoH  f.  fieiymon,  carrying  out  tbe  same 
principle  in  another  branch  of  this  court.  So  that 
It  was  dear  that,  so  far  as  the  statuto  of  4  &  5  Will. 
&  M.  went,  there  could  be  no  priority  without 
docketing.  The  decision  in  Falter  r.  Stthnim,  howerer, 
pointed  out  the  omission  that  bad  been  made  when  tbe 
old  dockets  were  dosed,  and  tbe  object  of  Lord  St. 
Leonards'  Act  being  in  terms  to  meet  tbe  difficulty  so 
pointed  out,  thst  Act  fallows  the  wording  of  the  old 
law  and  bringa  the  whole  matter  within  the  prin- 
ciples whidi  were  formerly  applicable  to  it.  Tbe  only 
qnestion  tberefore  was,  bad  anything  been  done  in 
respect  of  thoee  two  judgments,  to  make  them  bind- 
ing on  landa?  As  to  the  judgment  of  tbe  Court  of  Ex. 
nothing  of  tbe  sort  had  been  done;  as  to  tbat  of  tbe 
County  Court  it  might  bare  been  entered  so  as  to 
make  it  the  judgment  of  a  Superior  Court  (18  &  19 
Vict.  c.  15,  s.  7),  and  then  registered:  the  only  diffi- 
culty might  hare  been  in  this  latter  case,  if  there  had 
been  no  such  means  of  registration.  He  must  direct 
that  no  such  priorities  existed  as  bad  been  contended  for. 


Jan.  29  and  FA.  I. 
Shitk  v.  Etchbii. 

rrac^—Ftmt  covert — Ifezt  friatd — SeeurUf 

for  coiU. 

/»  a  (ui<  /or  redemption  <(f  real  estate  of  a  feme 

oooert  nung  bg  her  next  friend,  aUAoni/A  her  hue- 

band  axis  co-ptt,  in  the  euit  i 
OeU,  that  the  personal  secartVy  of  tie  next  friend 

appearing  to  be  uUHj/icient,  and  the  hu$band  being  a 

bankrupt,  the  former  mutt  gioe  tecutitg  fvr  coitt. 

This  was  a  suit  by  husband  and  wife  (originally)  as 
oo-plts.,  for  redemption  of  real  estate  of  the  wife.  On 
the  8th  Dec  1863  bis  Honour  had  made  an  order 
that  the  bill  be  amended  by  adding  a  next  friend  for 
the  wife  {Smith  r.  Etdwt,  9  L.  T.  Rep.  N.  S.  476) ; 
this  had  been  done,  the  name  of  tbe  husband  con- 
tinuing on  tbe  record  as  co-pit. 

Rult,  Q.  C.  and  W.  Morris  now  moved  to  stay  pro- 
ceedings in  tbe  suit  until  tbe  next  friend  hod  giren 
security  for  costs.  The  motion  was  supported  by  on 
affidavit,  stating  that  the  proposed  next  friend,  who 
described  binudf  as  a  "geutlcman,"  was  an  artided 
clerk,  living  in  lodgings,  and  other  drcnmslances  cal- 
euUted  to  lead  to  tbe  conclusion  tbat  be  might  be 


unable  to  pay  coste  if  awarded  against  him.  A  mar- 
ried woman  might  me  alone  is  formi  paitperis,  but 
if  she  sued  by  a  next  friend,  he  miut  be  a  person  of 
snbstouce : 

Pennington  v.  Ahin,  I  Sim.  &  St.  264 ; 

Bind  V.  fVkitmore,  2  K.  &  J.  458 ; 

Steven*  v.  WUUams,  I  Sim.  N.  S.  545 ; 

Drinan  r.  Uaunix,  3  Dm.  &  W.  154. 
Cadman  Jones  (Daniel,  Q.C.  with  him),  for  the  pit., 
dted  in  opposition  Dotoden  v.  Hook,  8  Besv.  399,  and 
urged,  tbat  it  was  not  sufficient  in  support^f  this 
spplication  merely  to  swear  as  to  belief  that  tbe  next 
friend  was  not  a  person  of  substance ;  both  in  Pen- 
mngton  r.  Ahin  and  Stevens  r.  WilKams  tbe  facts 
had  been  much  stronger.  But  if  this  were  aot  so,  tbe 
husband  was  a  co-pit.,  and  there  was  therefore 
ample  security  for  costs.  The  rule  was  the  same  as 
where  some  of  the  pits,  were  within  the  jurisdiction 
and  others  were  not :  (  Walker  r.  Eatterbg,  6  Ves.  612.) 
No  objection  could  be  taken  to  tbe  husband's  remaining 
as  oo-plt.  in  the  suit,  on  tbe  ground  of  misjoinder ;  he 
still  had  a  remote  interest  in  the  subject-matter : 

Davis  V.  Prottt,  7  Hear.  288 ; 

Ueddowcroft  r.  Campbell,  13  Bear.  184. 
Salt,  in  reply,  contended  that  the  bill  was  wrongly 
amended ;  tbe  husband  had  no  real  interest  in  the 
suit,  and  ought  to  have  been  struck  out  as  pit. ;  in 
both  tbe  cases  cited  he  had  a  subsUntial  interest. 
Then,  the  object  of  having  a  next  friend  being  to 
ensure  tbe  proper  condnet  of  the  suit,  bow  wss  that 
attained,  the  next  friend  being  a  person  of  no  sub- 
stance, and  tbe  co-pit.  being  a  bankrapt  and  having 
no  real  interest  ? 

The  ViCE-CuAXCSLLOB  s^d,  that  he  bad  on  the 
former  occasion  dedded  that  tbe  husband  hsd  a  sort  of 
shadowy  interest  in  the  subject-matter  of  the  suit; 
there  was,  therefore,  no  impropriety  in  his  continuing 
as  a  pit.  on  the  record ;  be  did  not,  however,  think 
it  followed  from  this  that  the  next  friend  of  tbe 
wife  must  be  exempt  from  giving  security  for  costs. 
He  thought  tbat  there  was  an  analogy  between  this 
case  and  that  of  Drinan  v.  Mannix,  in  which  tbe  same 
person  was  next  friend  for  infant  pits,  and  for  a 
married  woman,  and  yet  it  was  held  tbat  be  must  in 
the  latter  capadty  give  security.  It  was  sworn  in  the 
case  before  him  that  the  mortgaged  eatate  was  an 
insttffldent  security ;  if  this  bad  been  otherwise,  be 
might  hare  referred  tbe  delta,  to  tbe  secarily  of  the 
estate;  but  as  it  was — ss  the  suit  was  properly  tbe  suit 
of  the  wife  and  the  huiband's  interest  a  mere  shadow- 
he  must  order  the  procoedings  to  be  stayed  until  the 
next  friend  should  give  security  for  coste  in  the  usual 
amount. 
Solidtor  for  pit.,  S.  W.  Johnson ;  for  deft..  Etches. 


Common  ILa\D  (Soutts. 


COXTXtT  OF  aUEEirS  BENCH. 

Reported  bjr  Jons  Tnoxrmx  and  T.  W.  SavXDIBS,  Esqra, 
BoTTlsters-at-Law. 

Saturda^i  Nov.  l9. 
Rktholds  i;.  HicKitaic. 
Costs— Neu  trial —Discontinaanee. 
Verdict  for  pit.  on  first  trial,  and  rule  absolute  for 
a  ntw  tried.    Nothing  done  for  more  than  a  gear. 
Deft,  then  gave  a  month's  notice  of  his  intention  to 
proceed  and  take  the  ease  down  for  trial  by  pro- 
viso.    The  plU  then  discontinued  i 
Oetd,  that  the  d^.  was  not  entitled  to  cost*  begond 
Ae  period  when  issue  was  joined. 
Nov.   5. — D.  D.  Keane  obtained   a  rule  ni*i  to 
set  aside   an    order   of  Bramwdl,   B.,  dureotiug  tbe 
Master  to  review  his  taxation  of  the  deft.'*  costs. 
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£x  parte  WiLSOX. 


[Q.  B. 


This  was  an  action  of  cjectmont  b;  parish  officers 
to  recover  tlie  possession  of  certain  tenements.  At 
the  trial  in  Cambridgeshire  the  verdict  passed  for 
the  pits.,  and  subsequently  in  1860  a  rule  nut  for  a 
ncn  trial  vas  made  absolute.  Kothing  further  was 
done  in  the  action  until  the  early  part  of  1863,  when 
the  deft,  gave  a  month's  notice  of  his  intention  to 
proceed  and  take  the  case  down  to  trial  bj  proviso. 
The  pits,  then  gave  notice  to  discontinue.  The 
question  was,  what  costs  the  deft  was  entitled  to. 
The  mtster  only  allowed  the  costs  down  to  the  issue. 
The  deft,  then  took  out  a  summons  before  Bramwcll, 
B.,  who  was  of  opinion  that  the  deft,  was  entitled  to 
all  the  costs  which  would  have  been  costs  in  the 
second  trial  had  it  taken  place,  that  is,  to  all  the  costs 
in  the  cause : 

Jolliffi  T.  3/ttndfy,  4  M.  &  W.  502  ; 

Fneman  v.  Springham,  8  L.  T.  Bep.  N.  S.  428  j 

Daniel  v.  WiUaa,  22  L.  J.  7-1,  Ex. 
Dottglat  Broum  showed  cause. — It  is  conceded  that 
the  costs  of  the  first  trial  are  tlirown  away,  but  there 
are  certain  items,  such  as  charges  for  advice  on  evi- 
dence, for  searches,  and  for  certificates,  which  are  costs 
in  the  cause,  which  the  deft,  ii  entitled  to.  The  deft, 
was  entitled  to  give  notice  of  trial  by  proviso,  and  to 
make  preparations  for  the  trial.  The  deft,  is  there- 
fore entitled  to  all  the  costs  but  the  aotusl  costs  of  the 
first  trial.  [Cockburn,  C.J. — ^These  expenses  are 
incurred  in  preparing  for  trial  and  are  incidental  to 
the  trial.]  If  the  case  stamls,  for  the  purpose  of  this 
question,  as  if  there  had  been  no  trial,  and  the  point 
if,  would  the  deft,  have  been  justified  in  incurring 
these  expenses?    He  clearly  would : 

Lambert  v.  Li/ddon,  4  D.  &  L.  400 ; 

Daniel  r.  IVUkin,  8  Ex.  156; 

Lord  T.  Wardle,  6  Dow.  174. 
D.  D.  JCeans.— The  case  of  Rigbg  ».  Okell,  7 
B.  &  C.  57,  is  in  point.  There,  after  the  first  trial 
and  verdict  for  the  deft,  and  a  new  trial  ordered,  the 
action  was  referred,  and  the  award  was  for  the  pit. 
By  the  submission  the  costs  were  to  abide  the  event, 
and  the  court  held  that  the  Master  was  right  in  re- 
fusing te  allow  any  costs  to  the  pit.  beyond  the  period 
when  the  issue  was  joined: 

Earl  of  ifaccUtJUld  T.  BiWfeff,  7  M.  &.  W.  570. 

By  the  Court. — The   deft,  cannot  be  in  a  better 

position  now  than  if  pit.  had  discontinued  before  noliee 

of  trial  given  for  the  first  trial,  and  ha  is,  therefore, 

not  entitled  to  these  costs.  Bute  aieolute. 

Wedntiday,  Jan.  13. 
Ex  parte  Wilsok. 

Articled  clerk— Service — Fresh  arlickt — Ominion  to 
itamp  in  due  time. 

An  altomeg,  toho  hadmieconiductedhinuel/projieeion- 
allt/,  left  the  country,  and  W.,  hit  articled  cleri, 
wider  advice,  entered  into  an  unitamped  agreement 
to  serve  B.  and  Co.  at  an  articled  clerk,  stipulat- 
ing thai  he  teould  procure  an  assignment  of  his 
articles  from  hit  former  master  to  them.  The 
master,  however,  refused  to  aisign  the  articles,  and 
W.  then  got  himself  diieharged  therefrom.  The 
master  toot  then  struck  off  the  rolls.  Some  time 
afterwards  lie  agreement  mat  stamped  with  tt  35>. 
stamp,  on  payment  of  \0L  penally. 

Upon  \V.'t  application,  this  Court  granted  a  rule  to 
enrol  the  agreement,  and  that  service  thereunder 
ihould  be  reckoned  from  the  day  on  which  he  was 
diieharged  from  hit  original  articles. 

Service  toill  not,  as  a  matter  of  course,  be  allowed  to 
count  from  the  date  of  arliclet  not  stamped  in  due 
time,  even  after  the  Treasury  has  allotoed  them  to 
be  stamped  and  the  penally  paid,  unleti  the  circum- 
Uancu  satitfactorily  account  for  the  omistioa. 


Hot.  21.— 'Cray,  Q.  C.  applied  on  behalf  of  Mr. 
Wilson,  an  articled  clerk,  for  an  order  of  this  eoait, 
directing  that  his  articles  of  clerkship  entered  into  with 
llessrs.  Barnett,  Marlow  and  Harnett,  might  be 
enrolled,  and  that  his  service  might  be  reckoned  from 
the  13th  May  1862,  the  day  on  which  be  wa*  dis- 
charged from  his  articles  of  clerkship  to  Mr.  Sill, 
formerly  an  attorney  of  this  oonrt, 

Mr.  Wilson  entered  into  articles  of  elnkship  to  Mr. 
Sill,  an  attorney,  on  the  21st  Dec.  1859,  and  had  duly 
paid  the  stamp  duty  thereon.  The  articles  wen 
enrolled,  and  Mr.  Wilson  duly  tervdB  nnder  Mr.  SiU 
until  Slay  1861,  when,  in  consequence  of  mlMoodaet, 
Mr.  SiU  left  the  country. 

In  June  1861  Mr.  Wilson,  under  adnot  and  with 
the  consent  of  Messrs.  Underbill  and  Co.,  who  con- 
ducted Mr.  Sill's  business  ia  hi*  absenca,  eatocd 
into  an  unstamped  agreement  with  Messrs.  Bamett, 
Marlow  and  Bamett  to  serrs  them  as  an  articled  deik 
and  to  procure  an  assignment  of  his  artides  to  tbca 
from  Sill.  Mr.  Sill  refused  to  assign  the  artides  of 
clerkship,  and  acting  under  advice  Mr.  AVilson  then  got 
himself  discharged  from  his  articles  to  Sill.  SiU  w« 
subsequently  struck  off  the  rolls. 

Mr.  Wilson's  agreement  with  Messrs.  Bamett  and 
Ce.  was  locked  up  and  forgotten  nnUl  it  was  reqoireJ 
fur  the  purpose  of  serving  as  fresh  article*  to  Messrs. 
Bamett  and  Co.,  and  had  not  been  exeented  oo  tbeir 
parr.  The  partner  to  whom  Mr.  Wilson  waa  to  be 
bound  recently  executed  the  agreement,  and  it  was 
then  stamped  with  a  35s.  stamp  and  tlie  penalty  <i 
10/.  paid. 

The  Court  allowed  the  agreement  to  be  enrolled,  and 
took  time  to  consider  the  other  part  of  the  rule  as  ta 
the  period  from  which  the  service  was  to  connt. 

Cmr.  aiw.  vult. 

Jan.  13. — Blackbdrx,  J. — In  this  case  an  applica- 
tion was  made  on  behalf  of  Mr.  Wilson,  an  artided  drrk, 
to  direct  that  the  articles  under  which  he  has  arrred  his 
present  employers,  Messrs.  Bamett,  Harlow  and 
B  imett,  should  be  enrolled,  and  that  his  aerrioe  might 
be  reckoned  from  the  13th  Miy  1862,  on  which  djiy 
he  was  discharged  from  hi*  artiolea  to  his  farmer 
emphiyer  Mr.  Sill.  The  facts  aa  disclosed  apoa  the 
afiidavit  are,  that  the  applicant  had  been  hoond  to  Mr. 
Sill,  then  an  attorney  in  good  position,  and  had  duly 
paid  the  atamp  duty  on  those  artides,  which  were 
properly  enrolled,  and  bad  duly  served  Mr.  SiU  tOI 
M«y  1861.  In  that  month,  by  no  fault  of  the  ckrk, 
though  to  his  great  misfortune,  &Ir.  Sill  misconJncted 
himself  and  left  the  country,  and  in  Nor.  1861  became 
bankrapt,  and  finally  was  stmck  off  the  rolls  of  this 
court  in  Hilary  Term  1862.  Under  the  drenmstaoces, 
in  June  1861  the  applicant  entered  into  an  agreement 
in  writing  with  his  present  employers  to  procure  aa 
assignment  of  his  articles  to  them,  and  in  the  meaotim* 
to  serve  them  as  their  dcrk.  This  instrument  oajht 
to  have  been  impressed  with  a  35s.  stamp;  but,  as  it 
was  anticipated  tliat  there  was  to  be  an  assignment 
of  the  original  articles,  the  parties  neglected  to  stamp 
it.  Mr.  Sill,  however,  dicUned  to  execute  the 
assignment  of  the  article*  when  required  to  do  to,  and 
Mr.  Wilson  is  now  driven  to  rely  on  this  a|{i«eDwat  a* 
the  articles  under  which  he  has  served  the  latter  port 
of  his  time.  Upon  the  face  of  the  instmment  it  doe* 
not  appear  that  he  bad  the  consent  of  Mr.  SIU  whet 
he  entered  on  this  new  service ;  bnt  that  defect  i* 
satisfactorily  supplied  by  affidavit.  The  artides  hire 
now  been  duly  stamped  and  the  penalty  paid,  tboogh 
not  till  the  month  of  Nov.  1863;  and  we  last  term 
granted  the  first  part  of  the  application  that  the 
articles  should  be  enrolled,  but  took  lime  to  consider 
whether  we  could  comply  with  the  second  part  el 
his  application,  and  allow  a  service  from  the  13th  May 
1862,  though  the  articles  were  not  then  anr<4]*d  nr 
stamped,  hi  there  has  been  some  diflercBoeei  i 
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Staffokd  v.  I'ilciikr. 


[Q.  B. 


ezprened  in  tliii  eonrt  u  to  vbat  U  th«  doty  of  tho 
conrt  iu  this  respoet  sines  the  statnto  19  &  '20  Vict, 
c  81,  s.  3,  and  m  the  Cunrt  of  C.  P.  hu,  in  Ex  parte 
BdaariU,  8  L.  T.  Itep.  N.  S.  360,  gxpresaed  an  opinion 
differing  from  tliat  expressed  hj  the  majority  of  this 
oonrt  in  Bx  parte  Herbert,  31  L.  J.  33,  Q.D,  we 
wished  to  learn  what  wa«  the  riew  npon  tliis  point 
taken  by  the  Conrt  of  Ex.  in  s  case  pending  before 
them.  We  find  that  their  rieir  agrees  with  that  of  the 
Conrt  of  C.  P.,  and  tliat,  in  their  opinion,  though  the 
Treasnry  hare  been  satisfied  to  accept  the  penalty  for 
KTenae  purposes,  yet  that  the  court  has  a  further 
daty,  and  that,  both  for  the  purpose  of  protecting  the 
nTenoe  and  that  of  onsaring  the  respectability  of 
those  who  are  to  become  attorneys,  the  court,  before 
the  senrie*  under  unstamped  articles  is  allowed  to 
count,  should  be  satisfied  that  the  circumstances  are 
fuch  as  to  account  for  the  omission  to  pay  the  duly 
and  enrol  the  articles  ia  due  form.  It  is  important 
that  the  practice  of  all  the  courts  should  be  uniform, 
and  we  shall,  therefore,  in  t'uis  case,  and  in  future,  act 
npon  the  rule  as  laid  down  in  the  other  courts ;  but  eon- 
sislently  with  that  we  think  we  may  grant  the  applica- 
tion in  tb*  present  case.  No  doubt,  when  Mr.  Sill  refused 
to  assign  the  original  articles,  and  the  clerk  was,  by 
order  of  the  court,  discharged  from  them,  he  ought  to 
hare  enrolled  the  fresh  articles  duly  stamped.  His 
excuse  for  not  baring  done  so  is,  that  he  had  engaged 
to  pay  his  present  employer  a  considerable  premium  ; 
th<t  he  was  rery  short  of  money,  ami  bad  great  diffi- 
culty in  paying  it,  which  he  could  only  do  by  instal- 
ments. Six  months  had  elapsed  since  the  execution 
of  the  agreement,  which  could  therefore  only  be 
■tamped  on  payment  of  the  penalty  of  10/.,  as  well  aa 
the  35s.  stamp,  and  the  10/.  penalty  would  hare 
increased  the  pecuniary  dilBculty.  Had  this  been 
offered  as  an  excoso  for  the  nonpayment  of  the  original 
■tamp  doty,  we  shonld  bare  thought  the  reasonable 
inference  was  that  tb*  applicant,  when  entering  on 
bis  clerkship,  was  not  in  a  position  to  justify  him  in 
doing  so,  and  we  should  not  allow  the  serrice  to  count. 
Itut  here  the  clerk  had  already,  when  entering  into  his 
former  articles,  given  a  guarantee  for  the  buna  fidu  of 
bis  clerkship  and  the  respectability  of  his  position, 
which  is  iuTolved  in  the  payment  of  the  large  stamp 
duty,  and  tb*  subsequent  difficulty  in  which  he  fonnd 
himself  arose  from  no  fault  of  bis  own.  Ha  did  wrong 
in  not  baring  the  fresh  articles  stamped  and  enrolled, 
bnt  it  was  not  a  fault  of  such  a  character  as  to  affect 
bia  respectability.  He  has  incnrred  consideiable  ex- 
pense and  probably  nndtrgone  considerable  anxiety  in 
aToiding  the  consequence  of  the  error  he  has  com- 
mitted ;  and  we  think  this  will  be  quite  sufficient  to 
prevent  any  others  f.illowing  the  same  course  without 
our  imposing  any  further  penalty  upon  hira.  We 
tberefore  grant  the  application,  that  his  serrice 
uu'ler  his  present  articles  count  from  the  dkto  of  hi* 
discharge  from  the  former  articles.      Rule  granted. 


Wtdnetdag,  Jan,  37. 
STArvoRD  (app.)  V.  PiixniRB  (r*sp.) 
Foccmatwn — Neglect  to  have  child  vaccinated— 
Second  ojhtce. 
The  16  if  17  Viet.  e.  100,  t.  9,  enacte  that  notice 
thatl  be  given  to  the  parent  or  guardian  of  a  child, 
on  the  registration  of  the  birth,  that  it  w  the  dulg 
of  $uch  parent  or  guardian  to  take  core  that  the 
child  ihatt  be  vaccinated  in  the  manner  directed  bg 
the  Act;  and  if,  after  luch  notice,  (he  parent  or 
guardian  thall  not  came  tuch  child  to  be  vaccinated, 
then  $uch  parent  or  guardian  "  to  offending "  tluxU 
forfeit  a  turn  not  exceeding  20«. 
SicL.  3  directs  the  parent,  within  three  months  after 
the  birth,  and  the  gnardiim  within  foiw,  to  take 


the  child  to  the  medical  offictr  fvr  the  purpoee  oj 

hang  vaccinated. 
A  father,  having  neglected  to  eomplg  with  the  Act,  teal 

convicted  and  fined.     Be  tnu,  after  die  lapse  of  the 

time  mentioned  in  sect.  2,  sumTnoned  a  second  time 

in  respect  nf  the  same  child,  for  continued  neglect 

to  have  the  child  vaccinated: 
Held,   that  he  could  not  be  convicted  of  a  second 

offence  under  the  above  enactment. 

Case  stated  by  Justices  under  20  &  21  Vict,  a  43. 

At  a  petty  sessions  holden  at  Margate,  in  the  liberties 
of  the  Cinque  I'urts,  on  Nov.  25, 1863,  an  information 
was  preferred  by  0.  B.  Pilcber,  registrar  of  births  and 
deaths,  and  th*  person  appointed  by  the  guardians  of 
the  Isle  of  Thanrt  Union  (in  which  Margate  is  sitpate), 
pnrsuant  to  24  &  25  Vict.  c.  59,  to  institute  and  con- 
duct proceedings  for  th*  purpose  of  enforcing  obedience 
to  the  Vaccination  Acts  within  Margate,  against  W.  G. 
SUfford,  under  sects.  2  and  9  of  the  16  &  17  Vict, 
c.  100(n)  alleging  that  the  reap,  on  tbe  23rd  Nor.  1863, 
at  Margate  aforesaid,  in  the  liberties  aforesaid,  then 
being  the  father  of  a  certain  child  called  Albert  Alfred 
Kennett  Stafford,  bom  after  the  1st  Aug.  1853,  to  wit, 
on  tbe  16th  Jnly  1862,  unlawfully  did  not  within 
three  calendar  months  after  the  birth  of  the  said 
child  take  or  cause  to  be  taken  the  said  child 
(which  had  not  been  preriously  vaccinated  by  some 
duly  qualified  medical  practitioner)  to  one  of  tb* 
medical  otficers  duly  appointed  iu  that  behalf  in  Mar- 
gate aforesaid,  for  the  purpose  of  being  vaccinated  ac- 
coiding  to  the  16  &  17  Vict.  e.  100,  although  one 
Henry  Wootton,  the  late  registrar  of  births  in  Margate 
aforesaid,  did  on  th*  registration  of  the  birth  of  th* 
said  child  give  due  notice  in  writing  to  the  said  resp.  in 
manner  and  form  directed  by  the  said  Act. 

At  the  hearing  it  was  proved  that  proper  notice  had 
been  given  to  th*  resp.  pursuant  to  tbe  9th  section  of 
the  16  &  17  Vict,  c  100,  that  he  had  failed  to  comply 
therewith   in   not  having  tbe  said  child  vaccinated 


(o)  Sect  t.  The  father  or  mother  of  every  child  bom  to 
England  and  Wales  after  the  Unit  day  gf  August  in  the 
year  of  our  Lord  one  tboosand  eight  haudrod  ami  Hfty- 
thre«,  shall,  within  three  calendar  mouths  after  the  birth 
of  tbo  said  child,  or  iu  the  event  of  tho  donth,  illnesa, 
absence,  or  inability  of  the  father  and  mother,  then  the 
pemon  who  shall  have  the  cnre,  nnrture,  or  custody  of  the 
aaid  child,  ahaii  within  four  calendar  monlhs  after  tho 
birth  of  RUch  child,  take  or  cause  to  be  taken  the  said  child 
to  the  medical  ofBcer  or  proclitiouer  appointed  In  the  uoiou 
or  parish  in  which  th*  Bald  child  is  roiiidont,  according  to 
the  provisiona  of  the  first  recited  Act,  for  the  porpoae  of 
being  vaccinated,  unlcm  be  shall  bare  been  previoualy 
Taceinated  by  some  duly  qualiHed  medical  prActiliouer. 
and  the  Taccination  daly  certified,  and  the  naid  medical 
officer  or  practitioner  so  appointed  ahali,  and  be  ia  hereby 
required  thereupon,  or  an  aoon  after  aa  It  may  coavenieully 
and  properly  l>e  done,  to  vaccinate  the  said  cbiliL 

Sect.  9.  Tbe  registrar  of  births  and  deaths .  in  every 
sub^difltrlct  aball  on  or  withlu  Heron  days  after  Iho 
regfatration  of  the  birth  of  any  cliild  not  already  vaooi- 
natsd  wIthUi  the  said  sub-dUtrict  give  notice  iu  writing  In 
manner  liereinaftcr  directed,  and  according  to  the  form 
of  schedule  hereinafter  inserted,  marked  C,  to  the  father 
or  mother  of  such  cliild,  or  in  the  event  of  tbe  death. 
UlueM,  a)»ence,  or  biability  from  sickness  or  otherwiao  of 
tbo  father  and  mother,  then  to  tho  person  upon  whom  th* 
care,  nurture,  or  custody  of  such  child  shall  have  de- 
volved, that  it  Is  the  dnty  of  such  father  or  mother,  or 
person  having  the  caro,  nurture,  or  custody  of  such  child 
as  aforesaid,  to  take  care  that  the  said  child  shall  be  roc- 
ctnated  in  the  manner  directed  by  this  Act,  and  Rhall 
together  therewith  deliver  to  such  person  a  notice  of  tli* 
days,  hours  and  places  within  th*  district  of  such  regis- 
trar, at  which  the  medical  olBoer  or  practitioner  aa 
hereiobeforo  provided  will  attend  for  the  purpoeo  of 
vaccination,  and  If  after  such  notice  tho  father  or  mother 
of  the  said  child,  or  the  person  so  having  as  aforesaid  the 
care,  nurture,  or  custody  of  the  aaid  child  shall  not  couoe 
such  child  to  bo  vaccinated,  or  shall  not  on  the  eighth  day 
after  the  vaccination  bos  been  performed,  take,  or  eause 
to  be  taken,  such  child  for  inspection,  according  to  the 
pravisioDs  in  this  Act  respectively  contained,  then  such 
father  or  mother,  or  person  having  the  care,  nurture,  or 
cuatody  of  such  child  aa  aforesaid,  so  oSending,  shall 
forfeit  a  sum  not  exceeding  twenty  s 
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nitliin  the  three  months  allowed  him  for  the  pnrpoM 
in  sect.  2  of  the  said  Act,  and  the  deft,  admitted  that 
the  said  child  had  not  even  at  the  time  of  such  hearing 
been  vaccinutcd.  The  reap,  then  stated,  and  the  fact 
vus  admitted  bj  the  app.,  that  be  the  said  resp.  bad 
already  been  previoasly  convicted  bj  certain  justices 
for  the  liberties  aforesaid  at  Margate,  on  the  18th  Feb. 
1863,  apon  a  similar  information  laid  by  the  said  app. 
ai^Hinst  him  for  not  having  the  said  child  vaccinated, 
niid  that  he  was  then  fined  and  subsequently  paid 
2s.  Od,  for  penalty  and  9s.  6d.  for  costs  ;  he  therefore 
contended  that  he  could  not  again  be  punished  for  the 
same  offence.  In  reply  to  Ibis  objection  the  app.  re- 
ferred to  the  concluding  words  of  24  &  25  Vict.  c.  59, 
viz ,  "  and  proceedings  for  enforcing  penalties  under 
any  of  the  said  Acts  ou  account  of  neglect  to  hare  a 
child  vaccinated  may  be  taken  at  any  time  during 
which  the  parent  or  guardian  is  in  default,"  and 
submitted  that  it  was  the  manifest  intention  of  tbe 
Legislature,  by  a  series  of  Acts,  to  make  vaccination 
compulsory,  and  that  the  words'  "  at  any  time  "  must 
be  construed  to  mean  that  a  parent  so  iu  defaalt  mjgbt 
be  convicted  again  and  again  until  he  obeyed  tbe 
directions  of  tbe  statute,  and  he  produced  an  opinion 
emanating  from  the  vaccination  department  of  tbe 
Privy  Council  in  support  of  bis  view. 

The  justices  however  farmed  a  different  opinion  and 
dismissed  the  information,  and  stated  tbe  grounds  of 
their  determination  to  be  as  follows : — That  tbe  resp. 
having  been  previously  convicted  for  the  same  offence  a 
second  conviction  could  not  take  place,  as  the  common 
law  principle  "  that  no  man  ought  to  be  twice 
punished  for  one  and  the  same  offence "  must  prevail 
in  the  absence  of  any  express  legislative  enactment  to 
the  contrary. 

That  the  words  "  at  any  time  "  most  be  construed 
strictly,  and  are  not  sufficient  to  embrace  the  view  con- 
tended for  by  the  app.,  they  appearing  to  tbem  to  be 
directed  to  the  object  of  preventing  the  limitation  of 
six  months  for  proceeding  summarily  (as  prescribed  by 
Jervis's  Act,  It  &  12  Vict.  o.  43,  which  is  incor- 
porated in  the  Vaccination  Acts)  commencing  to  run. 
And  hereupon  tbe  opinion  of  this  court  is  requested  as 
to  whether  they  were  correct  in  point  of  law  as  afore- 
said, or  as  to  what  should  be  done  in  the  premises. 

J,  Thompton  for  the  app. — This  case  is  stated  for 
the  opinion  of  the  court  as  to  whether  the  present 
Vaccination  Acts  are  suiBcicnt  to  compel  tlie  vaccina- 
tion of  a  child.  The  title  of  tbe  16  St,  17  Vict, 
c.  100  is  "An  Act  to  extend  and  make  compulsory  the 
practice  of  vaccination."  And  sect.  2  it  is  contended 
imposes  on  parents  and  guardians,  as  long  as  the 
gnardimship  of  the  child  continues,  the  duty  of  having 
the  child  vaccinated.  The  periods  of  three  or  fonr 
months  prescribed  in  tbe  section  as  those  within  which 
the  child  is  to  be  taken  t«  tbe  medical  officer  to  have 
the  operation  performed  are  prescribed  for  convenience, 
and  are  not  imperative  conditions,  so  that  tbe  parent 
or  guardian  is  relieved  from  the  duty  of  baving  tbe 
child  vaccinated  by  tbe  lapse  of  those  periods.  There 
is  no  diaobarge  of  the  duty  of  tbe  parent  until  tbe 
operation  baa  been  successfully  performed :  (sect.  4.) 
Tbe  former  Acts,  3  &  4  Vict.  c.  29,  and  4  &  5  Vict. 
0.  32,  required  unions  and  parishes  to  provide  pro- 
perly qnaliBed  medical  practitioners  for  tbe  voluntary 
vaccination  of  tUl  persons,  without  regarl  to  age, 
resident  in  such  nnions  or  parishes.  The  parents' 
duty  to  the  child  and  to  the  public  is  to  have  tbe 
child  vaccinated,  and  tbe  object  of  tbe  16  &  17  Vict 
c.  100,  was  to  render  that  compulsory.  The  penalty 
provided  by  sect.  9  may  be  incurred  as  often  as  the 
parent  has  a  reasonable  opportunity  oi  having  the 
child  vaccinated  and  neglects  so  to  do.  Tlie  43rd 
Eliz.  requires  overseers  to  be  appointed  within  a 
certain  time,  yet  this  court  will  enforce  tba  appoint- 
ment at  a  subsequent  period ;  and  so  wbere  a  statute 


directs  a  conviction  to  be  sent  to  tbe  next  eoort  of 
quarter  sessions,  this  court  will  npon  omissioo  conpel 
it  to  be  sent  subsequently. 

No  one  appeared  for  tbe  reap. 

CocKRURR,  C.  J. — I  am  of  opinion  tbat  cor  judg- 
ment mnst  be  for  the  reap.  I  agree  that  it  is  ckv 
that  the  continuous  omission  of  a  parent  or  guardian  of 
a  child  to  get  it  v.iccinated  according  to  tbe  duty  i«- 
posed  by  tbe  16  h  17  Vict,  c  100,  as.  2  and  9,  after 
the  expirution  of  tba  prescribed  time,  is  as  mndi  wititia 
the  mischief  which  the  Legislature  intended  to  remedy 
as  Iho  not  performing  the  duty  within  tbe  prcacribed 
time.  But  it  is  equally  clear  tbat  this  misoLief  is  Mt 
reached  by  the  9tb  section  of  tbe  Act  as  it  stands. 
And  I  think  that  tba  only  remedy  is  by  applieatiaa 
for  further  legislation  on  tbe  subject.  TIm  Sod 
section  of  tte  Act  imposes  the  duty,  and  it  also  i«- 
quirea  tbat,  when  a  birth  is  registered,  tbe  registrar 
ahall  give  notice  to  tbe  parent  or  gnardian  of  the  ebiU 
tbat  this  duty  must  be  performed.  And  it  providea, 
that  if  notice  is  given  and  the  dnty  is  not  peifunntd 
within  tho  prescribed  time,  the  offence  poniahable  by 
the  Act  is  created.  But  the  duty  prescribed  by  tin 
Act,  upon  the  non-performance  of  which  tbe  offence 
arises,  is  to  get  tbe  child  vaccinated  witbin  tbe  pre- 
scribed time,  and  when  once  that  offence  is  oompiete, 
and  has  been  dealt  with,  and  the  party  bas  been 
punished  for  the  offence  which  this  Act  create*,  no 
further  offence  can  be  committed.  It  is  not  cnongb  te 
say  tbat  the  case  is  witliin  the  mischief  which  tlie  Act 
is  intended  to  remedy.  The  answer  is,  tbat  the  Act 
bas  not  provided  a  remedy  for  that  ease.  The  regidrar 
cannot  give  a  second  notice,  and  tbe  notice  which  be 
gives  is  to  bring  the  child  to  be  vaccinated  witbin  the 
prescribed  time.  If  any  other  eonstmctiao  was  brU 
to  be  admissible,  it  would  follow  that  for  every  day 
tbat  the  party  whose  duty  it  is  to  get  the  child  vact-i- 
nated  omita  to  perform  that  duty  a  new  offence  wguU 
be  committed,  and  tbe  penalty  impoeed  by  liie  Act 
for  tbe  non-performance  of  the  duty  would  attxrh 
every  day,  and  tbe  penaltiet  thus  accamnlateJ 
might  amount  to  a  very  serious  sum  indeed,  which  tbe 
Act  never  intended.  If  it  is  absolutely  necessary  that 
this  mischief  (which  I  quite  sgree  to  be  a  very  aerieBS 
mischief)  shonld  be  rvraedied,  it  most  be  so  by  farther 
legislation.  It  cannot  be  done  by  creating  a  new 
offence  which  tbe  Act  of  Parliament  does  not  create. 

BLACKBtJRH,  J. — I  am  also  of  opinion  tbat  Ibe 
justices  bava  decided  rightly,  I  think  tbat  tb«r«  is 
probably  a  considerable  mischief  in  exiatenoe ;  bot  it 
must  be  remedied  by  the  Legislature. 

Mellok,  J.  concnned.      Jm/gmattjifr  the  rttp. 

Solicitor  for  tbe  app.,  7.  H,  Gort. 


FrUaif,  Jan.  29. 
MOBOS  c.  Vardebbbabidb. 

Costs — EjtelmtKt — Rnl  pU. — Smimg  m  < 
nam*. 
The  C.  L.  P.  A.  I8S2  hat  not  tahai  awaji  Ihtjmnf 

diction  of  th*  worts  to  order  the  real  pits,  or  dtJU^ 

m  action*  of  ejtctmsnt,  to  pay  the  costs,  though  nH 

parlies  to  the  record. 

Bule  nwt  to  set  asid*  an  order  of  Uellor,  J.,  made 
Jane  17,  1862,  calling  oa  Daniel  Tnrton  Johnaefcte 
pay  tbe  deft.'s  costs,  on  tbe  ground  that  be  was  tbe 
real  pit ,  and  also  to  set  aside  a  eo.  so.  nnder  wUcfa 
Johnson  was  arrested  for  tbe  costs. 

It  appeared  that  tlobbs  was  tbe  claimant  to  oani- 
derable  property  at  Bethnal-graen,  Middksrx,  and 
had  instituted  divers  actions  of  ejectment  agaia>t 
tenants  in  possession,  but  bad  not  sneoeeded  ia  ot*- 
blisbing  his  title.  Mobbs  bad  sold  all  bb  elaio  aad 
interest  in  the  property  to  Johnson  for  50A,  and  a 
memorial  of  the  deed  of  trapper,  daUd  S^  U, 
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1859,  WIS  registered  iu  the  Middlesex  Registry.  Sab- 
seqaentljr  severRl  actions  of  ejectment  bad  been 
brought  bj  Johnson  in  Mobbs'  name,  against  the 
tenants  of  difTereiit  portions  of  the  property  claimed, 
some  in  the  Court  of  Ex.,  and  the  present  action  in 
this  Conrt. 

After  notice  of  trial  in  this  a:tion,  in  Hilary  Term 
1861,  a  countermand  was  served.  The  case  was 
i>;;uin  set  down  for  trial,  but  the  record  was  withdrawn 
lit  the  last  moment,  and  then  the  deft,  obtained  a 
jutlgment  of  noii  prof. 

The  deft,  then  obtained  the  order  of  Mollor,  J.  now 
sought  to  be  rescinded.  Alttiough  the  fact  of  Johnson 
being  the  real  pit.,  and  Mobbs  only  a  naminal  one, 
was  disputed,  yet  the  court  said  it  Was  too  plain  to 
admit  of  the  slightest  doubt.  We  therefore  abstain 
front  setting  out  the  eTidence  thereof.  The  main 
point  now  contested  was  the  jnrisdiclion  of  the  court 
to  make  such  an  order  on  a  person  not  a  party  to  the 
record  since  the  C.  L.  P.  A.  1852. 

Similar  orders  had  been  made  in  the  actions  in  the 
£x.  by  Bramnell,  B.,  and  remained  unnppcaled  against. 
The  SolicUor-Gmeral  and  Bnitce  showed  canse. — 
On  the  affidavits  it  is  clear  that  Johnson  was  the  real 
party  in  the  action  suing  in  Mnbbs'  name.  Before  the 
C  L.  P.  A.  T85'2  the  court  could  always  compel  the 
real  party  in  an  ejectment  to  piy  the  cosis,  although 
not  a  parly  to  the  record : 

Om  dem.  UatUrt  v.  Grag,  10  B.  &  C.  615. 
And  tliis  power  still  continues,  and  that  Act  has  not 
taken  it  away : 

Hutchiiuon  T.  Greenviood,  4  E.  &  B.  324. 
No  duubt,  if  the  party  is  merely  assisting  the  pit.,  and 
not  in  the  position  of  a  claimant  of  the  property,  the 
power  will  not  be  exercised  against  him : 

X>o«  dem.  WrigH  v.  Smilh,  8  Dow.  517. 
There  ia  no  diSerenca  in  principle  whether  the  real 
pjrty  is  in  the  situation  of  pit.  or  deft ;  tho  power  of 
the  Court  is  the  same: 

Cule  on  Ejectment,  375 ; 

Bunnington  on  Ejectment,  460 ; 

Adams  on  Ejectment,  292. 
Priiltaux  in  support  of  the  rule. — The  conrt  had  no 
jurisdiction  to  make  the  order.  The  exercise  of  tho 
power  previously  to  the  C.  L.  P.  A.  was  limited  to  cases 
where  the  real  party  was  in  the  situation  of  deft. 
only ;  and  that  because  he  might  have  himself  entered 
into  the  consent  rule  and  defended  the  action,  but  be 
chose  to  do  it  throngh  a  man  of  straw.  The  juris- 
diction having  arisen  and  been  created  by  the  consent 
rule,  Johnson,  under  tho  old  practice,  would  not  have 
been  a  party  to  the  consent  rule.  Then  the  old  prac- 
tice of  entering  into  a  consent  rule  was  abolished  by 
the  C.  L.  P.  A.  1852,  and  the  parties  to  the  record 
expressly  made  liable  to  costs,  ss.  185-6 : 

Berheteg  v.  Dimerey,  10  B.  &  C.  113; 

ThnutotU  T.  Sheaton,  10  B.  &  C.  110; 

Goodiight  y.  BadtilU,  2  W.  Bl.  763 ; 

Smilh  T.  Bamardulon,  2  W.  Bl.  904; 

Dot  d.  Vtmm  v.  Hot,  7  A.  &  E.  14; 

Dot  T.  Board,  10  M.  &  W.  675; 

Dot  T.  aalttr,  3  Taun.  485. 
CocKBORN,  CJ. — I  am  of  opinion  that  this  rule 
should  be  discharged.  I  agree  that  the  origin  of  the 
equitable  jurisdiction  of  this  court  in  actions  of  eject- 
ment arose  from  the  circumstances  of  the  parties  on 
the  record  not  being  the  real  parties,  and  from  its  being 
necessary  for  tho  real  parties  to  sign  the  consent  rule. 
Being  parties  to  the  consent  mie,  the  real  parties 
brought  themselves  within  the  jurisdiction  of  the  court, 
who  could  deal  with  them  according  to  the  equitable 
nature  of  the  case.  That  jurisdiction  was  certainly 
extended  to  parties  who  were  the  real  parties  in  the 
cause,  although  they  had  not  entered  into  the  consent 
rule.  It  is  a  moat  useful  jurisdiction,  and  unless  it 
lias  been  taken  away  by  the  C.  L.  P.  A.  we  ought 


not  to  refuse  to  exercise  it  whenever  the  justice  of  the 
case  requires  it.  Under  the  old  procedure,  the  real 
parties  to  the  suit  must  have  been  parties  to  the  eon- 
sent  rule,  and  although  the  consent  rule  is  now 
abolished,  I  think  we  may  still  exercise  this  jorisdietion 
over  the  real  parties.  This  action  of  ejectment  is  for 
all  purposes  the  action  of  Johnson.  There  was  a 
transfer  of  all  Mobbs's  interest  in  the  property  to  him. 
He  UV.  that  he  mi'ht  have  a  difficulty  in  aning  in 
his  own  name,  and  he  therefore  sued  in  Mobbs's  name. 
Under  the  old  practice,  either  Mobbs  or  himself  must 
have  entered  into  the  consent  rule,  and  the  jurisdic- 
tion would  have  attached.  If  that  is  so,  then  is  the 
jurisdiction  taken  away  by  the  C.  L  P.  A.  7  I  think 
not,  for  although  sect.  186  does  provide,  in  the  event  of 
a  verdict  for  the  deft.,  for  the  issuing  of  execution 
against  the  claimants  named  in  the  writ  of  ejectment 
— that  is  only  a  provision  relating  to  the  new  process- 
yet  it  does  not  oust  the  court  of  tho  equitable  juris- 
diction which  it  exercised  over  the  real  parties  to  the 
suit,  and  which  is  sared  by  sect.  231.  Th:it  being  so, 
this  court  will  still  compel  the  real  party  in  an  action 
of  ejectment  to  pay  the  costs ;  and  I  can  see  no 
reason  why  the  rule  should  not  apply  to  a  real  pit. 
who  is  defeated  in  the  action,  as  well  as  a  real  deft, 
who  is  defeated.  The  text-books  and  eases  make  no  dis- 
tinction in  the  language  in  which  the  rale  is  enunciated. 

BLACKnunif,  J. — I  am  of  tho  same  opinion.  In 
ordinary  actions,  the  court  would  have  no  jurisdiction, 
where  there  has  been  no  abnss  of  the  process  of  the 
court,  to  order  a  party  not  on  the  record  to  pay  the 
costs  of  tho  action.  An  ejectment  stands  on  a  different 
footing  to  other  actions.  It  has  been  held,  in  a  series 
of  decisions,  that  if  the  real  parlies  had  not  entered 
into  the  consent  r.ile,  the  court  bad  jurisdiction  to 
make  them  pay  the  costs,  on  the  ground  of  the  abase 
of  the  process  of  the  conrt  by  entering  into  the  con- 
sent rule  in  the  names  of  wrong  persons.  In  Eeaiu  r. 
Rett,  1  Dowl.  a.  S.  338,  the  court  refused;  in  an  action 
of  replevin,  to  make  the  real  party  pay  the  costs  of  the 
suit,  because  he  was  not  a  party  to  the  record,  saying 
that  there  was  a  distinction  between  actions  of  eject- 
ment and  other  actions.  The  C.  L.  P.  A.  1 852  abolished 
the  fictitions  mode  of  proceeding  in  actions  of  ejectment, 
but  sect.  221  enacts  that  the  courts  may  exercise  over 
an  action  of  ejectment  the  like  jurisdiction  as  there- 
tofore exercised,  so  as  to  ensure  a  trial  of  the  title  and 
of  actual  ouster  when  necessary,  aad  for  all  other  pur- 
poses for  which  such  jurisdiction  may  at  present  be 
exercised.  Therefore,  if  Johnson,  as  there  can  be  no 
daabt,  is  the  real  party  in  the  case,  this  court  has 
jurisdiction  to  make  him  pay  the  costs,  and  the  order 
of  my  brother  Uellor  was  right. 

Mellor,  J.— I  am  of  the  same  opinion.  Johnson 
was  the  party  to  whom  all  Mobbs's  interest  had  been 
conveyed,  and  this  action  was  brought  to  reoover  the 
property  for  Johnson.  This  court  in  ejectment  hat 
jurisdiction  to  make  the  real  party  pay  the  costs;  and 
although  tho  decisions  are  contined  to  cases  where 
the  real  deft,  has  been  made  to  pay,  yet  on  principle 
the  jurisdiction  extends  equally  to  the  case  of  real 
pits.  An  action  of  ejectment  is  very  peculiar  in  its 
circumstances,  and,  as  has  been  said,  it  was  the 
creature  of  the  court.      liaU  duehargtd, 

Friday,  Jan.  29. 

Rko.  v.  Hoeosos. 

Jmticts—Inttreattd — Convicliott — Certiorari— Timt 

for  moving  for. 
A  pro$eeutiin  tinder  Me  Salmon  Fiiheriei  Act 
«m«  imliluted  and  conducted  by  tkt  ogent$  of  a 
Salmon  fuherlet  Preservation  Society,  and  a  con- 
viction was  obtained  before  justices  teho  were 
members  and  subscribers  lo  Ike  association, 
litis  Court  gnashed  the  conviction  on  the  ground  of 
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thejdslicet  being  iitteretleJ  partiticu  mtmbtn  of 
(lit  auocialion. 
If  a  parig  adendi  aith  all  neeaiary  materiaU  for 
making  an  application  for  a  certiorari  on  the  tatt 
day  of  the  six  monilu  alloiced  iy  the  13  Geo.  2, 
c.  18,  «.  5,  for  maleing  such  an  applica!ion,  and 
havei  his  ptperi  with  the  judge's  clerk  for  the  pur- 
pose of  being  laid  htfore  the  judge,  and  statu  the 
nature  of  his  application,  the  application  will  be 
considered  >»  tim«,  even  though  no  Judge  should 
Be  at  chambers  on  that  day,  and  no  decision  given 
till  a  subsequent  day, 

Kiile  nisi  for  a  certiorari  to  bring  op  a  conTiction 
of  the  deft.  Hodgson,  dated  23rd  Feb.  1863,  under  the 
Salmon  Fisheries  Act  (24  &  25  Vict  c.  109),  s.  20, 
with  a  view  to  the  same  being  qiiHsbed,  on  the  ground 
thu(  the  justices  before  whom  tlie  case  was  determined 
were  interested  parties. 

A  rule  wa*  refosed  in  the  first  instance  (see  ante, 
p.  290),  but  on  a  subsequent  daj  a  rule  nut  was 
granted  on  iU  being  more  fully  explained  to  the  court 
what  Bjries,  J.  meant  by  his  inJorumrnt  on  the 
summons. 

The  deft.  Hodgson  was  tenant  of  a  mill  and  fishery 
on  the  river  Tees  (Durham),  and  had  fish-locks  there 
called  Dirasdale  Fish-locks.  The  information  on 
which  this  conviction  whs  founded  was  laid  at  the 
instance  of  a  watcher  of  the  Tees  Salmon  Fisheries 
Landowners'  Association,  and  at  the  hearing  the 
prosecution  was  conducted  bj  the  solicitor  of  the 
association,  and  it  was  not  denied  by  the  affidavits 
that  the  prosecution  was  at  their  instance.  The  jus- 
tices before  whom  the  informuticn  was  heard,  J.  L. 
Smith,  Esq.,  B.  H.  Allan,  Esq.,  and  H.  Pease,  Esq., 
were  members  of  the  association  and  subscribers  ti  its 
funds. 

The  13  Oeo.  2,  c  18,  s.  5,  enacts,  that  no  writ  of 
certiorari  shall  b«  granted,  &c,  to  remove  any  con- 
viction, &c.,  had  or  made  by  or  before  any  justice  or 
justices  of  the  peace,  unless  such  certiorari  be  moved 
er  applied  for  within  six  calendar  months  next  after 
such  conviction,  &0.,  and  unless  six  days'  notice 
thereof  be  given  in  writing  to  the  justices  that  they 
may  shuw  cause  (if  they  shall  think  fit)  against  the 
issuing  or  granting  of  such  certiorari. 

On  the  15th  Aug.  six  days'  notice  was  served  in 
pursuance  of  the  above  enactment  on  the  convicting 
justices.  On  the  2Ist  the  deft.'s  attorney  attended  at 
the  judge's  chambers  to  apply  for  a  certiorari,  and 
the  affidavits  to  be  used  were  left  with  the  judge's 
clerk,  and  the  nature  of  the  application  explained  to 
him,  who  said  he  would  take  them  to  the  judge, 
as  the  judge  was  not  in  attendance  on  that  day, 
it  being  vacation  time,  during  which  period  attend- 
ance was  given  on  Tuesdays  aiid  Fridays  only,  and  he 
was  told  to  call  on  the  following  day.  tie  did  so, 
and  was  told  the  affidavits  were  still  before  the  judge. 
On  the  25tb  the  learned  judge,  on  the  applicition 
being  made,  refused  to  grant  a  certiorari,  indorsing 
the  summons  "  Xo  order,  without  prejudice  to  any 
application  to  the  court."  It  was  afterwards  explained 
by  liyles,  J.,  that  he  intended  that  the  applicant 
should  be  in  tlie  same  position  before  the  court  as  if 
the  applicatiun  were  made  to-him. 

Duviion  showed  cause. — First,  there  is  an'objection 
to  the  i»uing  of  the  certiorari,  as  there  is  an  appeal 
a;;ain8t  the  conviction  under  20  &  21  Viet,  c  43, 
pending  in  the  C.  P.  An  appeal  under  the  20  &  21 
Vict.  c.  43,  is  analogous  to  an  appeal  to  the  quarter 
sessions : 

Rex  V.  Sparroa,  2  T.  K.  I96j 
Paley  on  Conv.  361. 
[CocKBUKS,  CJ. — The  C.  P.  have  only  before  them 
the  fucts  as  found  by  the  justices,  but  if  the  justices 
have  no  jurisdiction  to  find  the  facts  the  certiorari 
must  issue.]    The  dctt.  delayed  until  the  last  moment 


the  time  for  making  the  applicalioo ;  bis  attorney 
ooght  to  have  known  and  fixed  a  day  wben  the  judge 
was  at  chambers : 

R  V.  8U  Mary,  WhUechaptl,  2  DowL  N.  S. 

Uanisly  and  Jfatthetes  in  support  of  the  rale. — 
There  was  an  actual  attendanoa  at  the  judge's 
chambers  within  the  limited  time  for  making  the  appli- 
cation, and  so  far  as  could  be  done  an  appUcatioa  was 
made : 

R.  T.  Abergele,  5  A.  &  E.  796  (note  a). 

(The  argument  on  the  facts  is  omitted.) 

CocKBURN,  C.  J. — It  is  impossible  to  hold,  ««• 
sistently  with  established  principles,  that  these  magvf 
trates  were  cempetent  to  exercise  jnrisdicUon  npon  tbi* 
charge.  It  appears  that  the  prosecutors  were  an  asso- 
ciation of  landowners  who  had  an  interest  in  the  fiabery 
of  the  river  Tees.  Of  that  association  certain  memben 
were  acting  as  magistrates  npon  the  hearing  of  this 
case,  although  they  were  essentially  the  prosecoton, 
being  a  portion  of  the  prosecutors.  It  is  impoiaibk  to 
say  that  magistrates  who  are  proceeding  criminally  at 
prosecutors  can  act  as  magistrates  in  their  own  esae. 
The  only  difficulty  is  as  to  the  time  for  moving  for  Ihi 
certiorari.  The  statute  aays  that  the  certiorari  nMt 
be  moved  or  applied  for  within  six  calendar  mooths 
next  alter  sucli  conviction.  It  was  intendttl  to  giv« 
the  whole  six  months  down  to  the  last  day  to  tba  party 
moving,  and  he  is  entitled  to  the  last  day.  Ha  nut 
have  ail  his  tackle  tight  so  that  he  may  be  in  a  positiea 
to  make  the  application  either  directly  or  virtaally 
within  that  time.  He  is  not  to  suffer  becauM  a  judge 
may  not  be  at  chambers  in  the  discharge  of  bia  dntiss 
on  the  last  day  of  the  six  months ;  it  is  eoougb  if  ke 
has  all  his  machinery  ready  and  makes  known  to  tbt 
persons  in  attendance  at  chambers  the  object  and  p«r> 
pose  of  his  application.  There  is  some  dispute  betweca 
the  parties  as  to  what  took  place.  It  is,  bowvnr, 
positively  sworn  by  the  clerk  who  conducted  th*  mattM 
that  he  attended  the  next  day  after  be  bad  kft  the 
affidavits  at  chambers.  It  is  not  at  all  unlikely  that 
the  clerk  considered  it  an  ex  parte  proceeding,  which  it 
clearly  is  not  I  think  tbatajudgeatchamben,  in  exer- 
cising this  jurisdiction,  should  see  that  proper  notioa  had 
been  given  to  the  justices,  and  if  the  parties  do  not  appetf 
before  him  he  may  direct  that  a  snmmona  tboold  mm 
to  those  justices  that  they  may  have  an  opportaaity  ef 
showing  cause  against  the  issuing  of  the  oer<Mrari 
The  application,  however,  is  not  the  less  made  if  witUa 
the  prescribed  time  the  parly  applying  goes  to  the 
proper  quarter  and  takes  such  steps  as  virtually  araooBt 
to  an  application.  On  the  whole,  I  think  tJiat  enough 
was  done  here  to  make  this  an  application  witbia  lb* 
six  months,  and  this  rule  will  therefore  be  absolat*. 

B(.ACKDUit»,  J. — I  am  of  the  same  opinion.  Ot 
the  merits  I  entertain  no  doubt  that  the  justices  wbo 
sat  and  heard  this  case  were  some  of  the  parties  wbo 
institntcd  the  proceedings.  Magistrates  who  oooaect 
themselves  with  associations  Uke  this  for  prosecatiBg 
oflTences  must  not  sit  as  justices  on  the  hearing  of  tbo 
prosecutions  instituted  by  the  associations.  Then,  wit 
the  certiorari  moved  or  applied  for  within  tbt  BX 
months?  Probably  tlio  clerk  thought  it  was  as  a 
parte  application,  and  that  there  was  no  one  to  ab»w 
cause.  Then  it  is  said  that  tlie  justices  are  to  have 
six  days'  notice  of  the  application,  th.it  they  may  show 
cause  against  the  granting  or  isauing  of  the  certiorari. 
I  think  it  has  been  determined,  in  a  case  Ml 
Flounders,  4  B  &  Ad.  865,  that  such  a  notic*  it  nst 
sufficient  without  letting  the  justices  know  wben  scd 
where  to  show  cause.  (After  recapitulating  the  facta.) 
I  agree  with  my  I/ird  that  upon  the  whole  the  appli- 
cation was  virluully  made  in  time  in  this  case. 

Melixir,  J. — I   am  of  the  same   opinion.      It  i* 

highly  desirable  that  the  proceeiJngs  of  magiatratet  it 

such  cases  as  this  should  b«  free  from  tbo  tatpicioa  af 

interested  motives,  and  it  woukHMjrervmUebitToat  if 
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jastices  alioald  act  andar  sucli  oircumsUnces.  Oo  the 
other  point,  I  think  it  wonld  be  yaj  bard  if  we  could 
not  gire  effect  to  this  application.  It'  was  no  faolt  of 
the  party  that  the  judge  was  not  at  chambers.  And 
what  was  done  in  this  case  amoanted,  I  think,  virtnally 
to  an  applioatioD.  B»le  a6$obil». 


OOXTBT  OF  OOMUON  BENOH. 

Ucported  by  TV.  Matd  and  Lnuxr  Smith,  Edra.') 
Barristora-at-Lair. 

Jan.  13  and  16. 
Skdll  ako  anotubr  v.  Olbnister. 

Trttpau  —  Contlrtatioa  of  deed  —  Right  of  way 
apFurteaant  —  Cotouralh  us*  of  eaetmeiU  — 
Damagei — Evidence. 

In  an  action  far  treepatt,  q.  e.  f,  the  gutelton  being 
tehelher  the  deft,  had  encroached  on  the  pite.'  land, 
the  pltt.  put  in  evidence  a  convryanee  tg  which 
one  U.  conveyed  to  them  "  all  that  piece  or  parcrl 
of  land  or  ground  situate^  cfc,  meantring  in  width 
frem  eatt  to  toetl  thing  feet,  lately  forming  part  of 
4c.,  tehich  said  piece  or  parcel  of  land  or 
ground  it  intended  to  be  used  as  a  roadieay  from, 
4e.  to,  fi'c,  and  it  more  particularly  delineated 
and  described  in  the  mop  or  plan  thereof 
drawn  m  (As  nutrgin,  ^,,  ^o.,  the  fences  of  which 
said  piece  or  parcel  of  land  or  ground  thereby 
conveyed  on  the  east  and  west  side  are  to  be 
made  and  maintained  by  the  said  M,  (the  grantor), 
his  heirs,  ^c,  tugether  with  all  ways,  ^c.  to  the 
laid  piece,  ^c.  bdonging  or  appertaining." 

Kvidenct  wai  also  given  that  the  words  "  or  there- 
abouts" were  originally  inaeried  in  the  draft  after 
the  words  "  <Air<y  feel,"  but  had  been  struck  out  at 
the  instance  of  the  grantor  if.,  before  the  execution 
of  the  conveyance  ;  that  slalces  marking  ml  the 
intended  roadieay  had  been,  before  ihe  execution  of 
the  conveyance,  put  down  by  or.e  of  the  pltt.  under 
the  superintendence  of  if.,  and  that  afier  the  exe- 
cution walls  had  been  buUt  on  the  outside  of  these 
stakes  ;  and  evidence  was  tendered  and  rejected 
that  if.  had  subsequently  conveyed  Ihe  land  on  one 
tide  nfthe  roadieay,  with  the  wall  which  had  been 
built  upun  it,  to  the  drfts.  It  appeared,  also,  on 
reference  to  the  plan  and  scale  anneAd  to  the  con- 
veyance by  if.  to  the  pits.,  that  the  land  as  marked 
on  the  plan  measured  exactly  thirty  feet  from  east  to 
west.  The  piece  of  land  stoked  out  did  not 
measure  throughout  so  much  as  thirty  feet  in  width. 
The  julge  left  it  to  the  jury  to  fnd  whether  the 
conveyance  from  if.  to  the  pits,  was  of  a  piece  of 
land  thirty  feet  wide  absoliady,  or  of  Ihe  piece  of 
ground  as  staked  out,  and  the  jury  found  that  it 
was  a  conveyance  of  apiece  thirty  feet  wide: 

Held,  that  the  proper  question  was  not  left  to  thtjury; 
that  the  Jury  ought  to  have  been  asked  to  Jin-i  the 
circumstances  connected  with  the  execution  of  the 
deed  (if  in  dispute)  and  that  after  they  had  done  so, 
the  construction  of  the  deed  icas  far  the  court, 

Semble,  also,  the  deJU.  having  putted  down  the  wall, 
and  the  pits,  having  claimed  substantial  damages  for 
this  trespass  beyond  the  sum  necessary  to  eitablish 
their  right,  that  the  subsequent  conveymnce  by  if. 
of  the  wail  to  the  defts.  was  evidence,  not  of  their 
property  in  the  wall,  but  of  their  bona  fide  belief 
that  the  wall  wit  theirs,  and  was  admissible  in  answer 
to  the  pits.'  claim  far  substantial  damages. 

The  deftt.  Justifed  the  user  of  the  pits.'  roadway 
as  the  exercise  of  a  right  of  wag  appurtenant 
to  a  close  of  land  abutting  on  Me  roadway,  of 
which  close  they  were  tenants  to  one  W.,  to  whom 
the  close  and  the  right  of  way  had  been  previously 
granted  by  the  pits  Evidence  was  given  that  the 
d^s.  carted  building  miierials  aiong  the  roadwag, 


deposited  then,  on  IK.'s  etoie,  and  thence  removed 
them  to  another  dose  belonging  to  one  i(f  Ihe  defU., 
on  which  they  were  then  building  houset.  Thtjudg* 
Irft  it  to  the  jury  to  find  whether  the  defit.  rtMy 
used  Ihe  road  as  a  way  to  fV.'s  land  or  at  a  woty  to 
the  houses  which  they  were  building  on  tit  ae^oiiiaff 
dose,  and  whether  m  going  first  to  W.'i  butd  the/  • 
were  not  making  a  colourcdda  ute  of  Ihe  roadtoay. 
The  jury  found  that  the  use  weu  colourable  : 
Held,  that  Me  right  of  way,  being  appurtenant  to  IF.'s 
dost,  could  only  be  used  for  purpont  connteled  with 
that  doss,  that  the  question  Ufl  to  the  jury  mm 
substantially  correct  and  that  there  was  no  mit- 
direetion. 

Trespass  quart  clausum  fregit.  The  second  trial  in 
this  case  took  place  at  A/lesbury  at  the  last  Summer 
Assises  before  Wightman,  J.  The  first  trial  bad 
taken  place  at  the  same  time  before  the  same  learned 
judge  at  the  provious  Summer  Assises,  and  a  verdict 
ha<l  been  obUined  hj  the  pit.  for  40s.  The  Court  of 
C.  P.  directed  a  new  trial.  A  report  of  the  argument 
in  that  court  and  the  pleadings  will  be  found  in 
7  L.  T.  Rep.  N.  S.  826.  Previous  to  the  new  trial 
the  defts.  hj  leare  of  the  oonrt  pleaded  a  fifth  plea  of 
payment  into  court  of  lOs.  for  the  trespasses  excepted  in 
the  1st,  2nd  and  3rd  pleas,  and  the  pits,  receired  the 
same  in  satisfaction  thereof. 

It  was  prored  at  the  trial  that  the  ptti.  being  pot- 
sessed  of  some  building  land  which  was  separated  from 
the  high  road  by  land  belonging  to  one  Meyer*, 
and  being  desirous  of  obtaining  an  access  to  their 
land  from  the  high  road,  purchased  from  Meyers 
a  strip  of  his  land,  extending  from  their  land  lo 
the  high  road,  for  the  purpose  of  forming  a  road 
to  their  land.  Prerions  to  the  execution  of  the  con- 
veyance the  strip  was  staked  out  by  posts  under  the 
superintendence  of  the  pit.  Skull,  acting  therein  as 
agent  to  Meyers.  That  having  been  done,  a  con- 
veyance wju  executed  on  the  6th  Jane  I860  by 
.Meyers  to  the  pits.  Skull  and  Phillips  of  "all  that 
piece  or  parcel  of  land  or  ground  situate,  lying  and 
being  in  the  parish  of  Chipping  Wycombe  in  the  county 
of  Backlngliam,  measuring  in  width  from  eaat  to 
west  thirty  feet,  lately  forming  part  of  the  two  pieces 
or  parcels  of  meadow  or  pasture  land  porcbased  by  the 
said  B.  Meyers  of,  &c.,  which  said  piece  or  parcel  of 
land  or  ground  hereby  appointed  and  eonveyed  is 
intended  to  be  need  as  a  roadway  from  the  turnpike- 
road  there  to  the  property  lying  on  the  south  side 
thereof,  and  is  bounded  on  the  north  by  the  turnpike- 
road  leading  from  High  Wycombe  to  Oxford,  on  the 
west  and  east  by  other  land  belonging  to  the  said 
B.  Meyers,  on  tlie  south  side  by  properly  of  the  late 
Geo.  Giles  and  contracted  to  be  purchased  by  the  said 
E.  Skull  and  T.  Phillips,  and  is  more  particularly 
delineated  and  described  in  the  map  or  plan  thereof 
drawn  in  the  margin  of  these  presents,  that  part  thereut 
used  as  a  garden  ground  being  therein  coloured  yellow, 
and  that  part  thereof  now  covered  with  water  being 
therein  coloured  blue,  the  fences  of  which  said  piece  or 
parcel  of  land  or  ground  hereby  conveyed  on  the  ea>t 
and  west  sides  are  to  be  made  and  maintained  by  the 
said  B.  Meyers,  his  heirs,  appointees,  or  assigns ; 
together  with  all  ways,  paths,  easements,  he.  to  the 
said  piece  or  parcel  of  land  hereby  appointed  and 
released  belonging  or  appertaining." 

On  the  part  of  the  pits,  it  was  proved  that  the  strip  of 
ground  did  not,  in  fact,  measure  thirty  feet  from  east 
to  west,  but  rather  less,  and  that  the  words  "or 
thereabouts "  were  inserted  in  the  draft  of  the  con- 
veysnce  immediately  after  the  words  "thirty  feet," 
but  struck  out  before  the  conveyance  was  executed.  On 
the  plan  in  the  margin  of  the  conveyance  it  appeared  that 
the  breadth  of  the  land  intended  to  be  conveyed  ac- 
cording to  the  scale  was  exactly  thirty  feet  frum  east 
to  west.    The  bonndiug  wsUs  were  built  by  Usjsn, 
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The  |ilia.  laid  out  a  roadwiij  upon  tbe  strip  and 
built  a  bridgs  over  a  little  stream  vbicli  intersected 
it.  Tbe  defts.  subsequently  purchased  of  Me/en  a 
portion  of  bis  land  adjoining  the  roadway. 

In  Sept.  1861  tbe  pits,  sold  a  portion  of  their 
building  land  to  R.  and  T.  Wheeler,  "  together  with  » 
right  of  wajr  and  passage,  ingress,  egress  and  regress 
with  horses,  carts  or  carriages,  or  otherwise,  through 
and  over  the  said  new  road  or  way  to  and  from  the 
tomprke-road  leading  from  High  Wycombe  to  Oxford, 
to  and  from  tbe  said  lane  or  highway  called  St.  Jobn's- 
lano  or  Water-lane." 

This  portion  of  land  was,  in  Dec  1861,  demised  to 
the  defis.  without  any  express  assignment  of  tbe  right 
of  way  over  the  pits.'  roadway,  and  at  the  first  trial 
the  learned  judge  ruled  that  the  right  of  way  did  not 
pus  to  tbe  defts.  It  was  held,  however,  by  the  Court 
C.  P.  in  granting  •  new  trial  (7  L.  T.  Bep.  N.S.  827), 
that  the  right  of  way  granted  to  R.  a  od  T.  Wheeler 
passed  with  the  land  to  tbe  defts.  Aceoiding  to  tbe 
pits.'  evidence  the  defts.  then  commenced  building  npon 
their  land  and  carting  materials  along  the  pits.'  road- 
way, brealcing  down  tbe  wall  which  bad  been  bnilt  by 
Meyers,  and  conveying  materials  to  tbe  adjoining  land 
diructly  from  the  roadway  and  indirectly  by  the  road- 
way to  the  piece  of  ground  which  formerly  belonged  to 
tbe  Wheelers,  and  thence  to  the  adjoining  land  of  the 
defts.  The  pits,  contended  that,  admitting  that  the 
defts.  were  entitled  to  use  the  roadway  for  carrying 
materials  to  what  had  been  Wheeler's  land,  they 
were  not  eoUtled  to  carry  them  over  Wheeler's  land  to 
defts.'  land,  aud  that  although  tbe  materials  might,  in 
fact,  be  deposited  at  first  on  Wheeler's  land,  this  was  a 
mere  colourable  deposit  of  them  resorted  to  for  tbe 
porpose  of  concealing  the  fact  that  the  materials  were 
being  carted  over  the  pits',  roadway  to  tbe  defts.'  land, 
to  which  there  was  no  right  of  way  appurtenant  Tbe 
pita,  further  claimed  a  strip  of  ground  thirty  feet  in 
width,  and  asserted  that  the  defts.  bad  trespassed  by 
coming  up  to  ths  boundary  of  tbe  roadway,  which  was 
not,  in  fact,  thirty  feet  wide. 

Tbe  defts.  contended  that  tbe  wall  bad  bern  built 
by  Meyers  on  bis  own  land,  and  conveyed  by  him  to 
them ;  that,  as  to  the  trespasses,  they  had  paid  into 
court  a  sufficient  sum  to  cover  any  damages  in  respect 
of  them,  and  that,  as  to  the  width  sf  the  roadway, 
the  pits,  bad  purchased  a  certain  defined  piece  of 
ground,  and  that  tbe  statement  that  it  was  thirty 
feet  in  width  was  «  mere  misdescription  or  /alia 
dtmotutratio. 

Wigbtmao,  J.  left  tbe  following  questions  to  the 
jury:— 

1.  Was  the  conveyance  from  Meyers  to  the  pits,  of 
a  piece  of  Und  thirty  feet  wide  absolutely,  or  of  the 
piece  of  ground  u  staked  out  ?  Answer :  A  eonveyance 
of  a  piece  thirty  feet  wide. 

2.  Did  the  defts.  break  down  any  portion  of  any 
wall  atandiag  on  the  pits.'  land  ?    Yes ;  damages  20l 

3.  Did  the  defts.  break  up  any  land  of  tbe  pits.  ? 
Yes;  damages  1*. 

4.  Is  40s.  sufficient  damages  for  injuries  sustained 
by  tbe  pits,  in  consequence  of  the  delts,  passing  over 
tbe  road  with  carta  and  carriages  with  materials  that 
did  not  go  on  to  Wheeler's  laud?  No;  damages  3A 
in  addition. 

5.  Did  the  defts.  really  ose  the  road  with  carts  and 
waggons  as  a  way  to  Wheeler's  land,  or  did  they 
really  use  it  as  a  way  to  the  houses  they  were 
building,  and  was  the  going  first  on  Wheeler's  land 
a  merely  colourable  use?  Answer:  It  was  a  mare 
colourable  use. 

6.  Is  40s.  a  sufficient  amount  for  damages  snstsined 
by  the  pits,  for  the  use  of  tbe  wsy  by  the  defts.  as  well 
in  respect  of  the  carriage  of  materials  to  Wheeler's 
land,  and  thence  to  tbe  bouses  which  the  defts.  were 
building,  as  with  respect  to  the  carriage  of  materials 


which  did  not  go  on  to  Wheeler's  Und?     N* ;  daaagaa 
2L  in  addition. 

The  verdict  was  accordingly  entered  for  tbe  pila.  te 
25/.  beyond  the  amount  paid  into  eonrt. 

A  rule  ni$i  having  been  obtained  by  tbe  itttM.  for  a 
new  trial  on  the  gronnd  of  misdirection,  and  that  tlH 
verdict  was  against  tbe  wagbt  of  evidence, 

OrHaiky,  Q.C.,  MtUuk,  Q.C.  and  ATeoiM  shewed 
canse  against  tbe  rule. — 'The  question  wbetber  tbe 
wall  knocked  down  was  on  tbe  pits.'  pttasisea 
depends  upon  the  conveyance  of  tbe  6Ui  Jooe  I860. 
By  the  terms  of  that  deed  the  road  was  to  be  thirty  het 
wide,  bat  it  was  proved  that  before  tbe  deed  was 
exFcnted  tbe  road  was  staked  out,  and  there  was  IcM 
than  thirty  feet  between  the  stakes.  The  wall  was  bsilt 
within  the  thirty  feet,  but  on  or  without  the  line  of  the 
stakes.  It  was  left  to  the  jury,  on  tbe  first  trial,  te  aay 
whether  the  wall  was  or  was  not  within  the  thirty  feet 
which  was  conveyed,  it  being  assnmed  that  a  piece  af 
ground  thirty  feet  in  width  was  conveyed.  A  new  trial 
being  granted  on  another  point,  tbe  judge  at  the  aeesad 
trial  left  it  to  tbe  jury  to  aay  wbetber  tbe  prapctty 
which  passed  under  the  conveyance  was  a  piece  eif 
gronnd  thirty  feet  wide,  or  the  space  between  the 
stakes.  The  conveyance  describes  the  atrip  cenvejed 
as  being  thirty  feet  in  width ;  and  if  it  also  deaeribad  it 
as  being  the  piece  between  tbe  slakes,  a  qneslioo  weaU 
arise  as  to  which  was  tbe  governing  deacriptiea ;  bM 
there  is  no  reference  to  tbe  land  as  being  betweea  tbe 
stakes,  and  therefore  tbe  property  which  passed  mast  be 
a  piece  thirty  feet  in  width.  The  fences  were  not  aada, 
but  they  were  to  be  made  and  maintained  by  tbe  veadar. 
The  stakes  were  put  down,  not  to  indicate  tbe  beaadssy 
of  tbe  land  conveyed,  bnt  to  abow  where  the  faaee  ar 
wall  was  to  go.  If  there  were  any  reference  at  aH  ia 
the  deed  to  the  stakes,  and  there  were  thus  two  deeorip> 
tions,  that  would  create  merely  a  latent  ambigoity.  If 
there  is  nothing  in  the  deed  to  show  any  amb^nitj 
till  parol  evidence  is  adduced,  then  tbe  deed  Bay  lie 
expUined  by  parol  evidence;  and  there  waa  atroog  evi- 
dence that  at  the  time  of  the  engroasmest  of  tbe  deed 
tbe  land  wss  described  as  being  in  width  **  thirty  (iMt  ar 
thereabouts,"  which  was  obje^ied  to,  and  tbe  werda  "  er 
thereabonts"  were  struck  out.  The  next  qncatioa  tana 
on  tho  right  of  way  granted  by  the  pita,  to  Wbislsf. 
The  grant  of  the  right  of  way  wonld  give  a  li^  te 
carry  bnildingnnaterials  to  build  on  Wheeler's  deae,  bat 
not  to  carry  bnilding  materials  over  Whaeler'a  eless  te 
the  adjoining  dose. 
The  fallowing  cases  were  also  dted: 

Dot  dem.  Norton  r.  WAsltr,  12  A.  &  E.  44S ; 

Lawtm  V.  Wanl,  1  Ld.  Baym.  75; 

UouM  r.  King,  1  Mod.  190 ; 

ColeknUr  v.  SoierU,  4  M.  &  W.  769  ; 

Damd  V.  KingieoU,  6  M.  &  W.  174; 

Aekrogd  v.  Smth,  10  C.  B.  164. 
Imk,  Q.C.  and  Sttfiauon  supported  the  role. — ^Tbe 
construction  of  the  conveyance  from  Meyers  to  tbe 
pits,  was  for  the  judge,  and  he  was  wrong  in  leaving 
it  to  tbe  jury  to  say,  whether  a  piece  oi  gronad  Ibirty 
feet  wide,  or  the  piece  of  gronnd  staked  oat,  waa  in- 
tended to  be  conveyed  by  tbe  deed.  Tbe  couaturtiea 
of  written  doenments  is  always  for  the  court.  Tbe 
mie  is  laid  down  by  Lord  Wensleydale,  ia  Ltri 
Walerpark  v.  Fautell,  7  H.  of  L.  Oaa.  684.  [Eus, 
C.  J. — If  yon  have  a  conveyance  of  Blacfcaere^  and  a 
conflict  of  teatimeny  as  to  the  pontion  of  Blaekaera,  it 
must  be  left  to  tbe  jury  to  say  which  is  Blaekaera,  and 
upon  the  finding  of  tbe  jury  the  judge  will  ooaatraa 
the  deed.  The  oommon,  though  perhaps  not  ths 
strictly  regular,  way  is  for  the  judge  to  asy  to  ths  joy 
that,  if  Bluckacre  is  sudi  and  audi  a  pUwe,  tbey  an 
to  find  for  the  pit.  or  the  defV.,  as  the  ease  Bay  be] 
Uowsver,  if  a  man  conveys  "  Blaokaors,  foatsining  five 
acres,"  and  in  fact  Blsckacre  contains  only  fear  aad  a 
balfacrti,  the  pniduuer  i«  not  entitled  to  take  aa 
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additionti  kalf-acn  from  the  (djoining  laod.  The 
pits,  are  endeavoaring  to  do  something  of  that  kind 
berc  There  was  eTidence  that  the  specific  piece  ot 
ground  was  slaked  ont  before  the  conTe7anoe  was 
ezecatcd,  and  before  the  plan  in  the  margin  of  the 
oonTe]ranee  was  drawn,  and  it  was  staked  oat  in  order 
to  guide  the  sorrejor  and  the  solicitor  in  preparing  the 
plan  and  the  e>nre;aBce.  The  description  of  tlia 
width  as  being  thirty  feet  ^najalta  dcnumttratio  only. 
Unless  the  land  intended  to  be  used  as  a  roadway, 
bonnded  as  deseribed  in  the  conTeyance,  be  taken  as 
the  gorerning  description,  there  is  no  means  of 
ascertaining  where  the  thirty  feet  is  to  be  taken 
from.  Thirty  feet  taken  anywhere  between  the  two 
tampike-roa&  would  aatisfy  that  description.  The 
judge  ought  to  hare  told  the  jury  that  the  con- 
Teyiince  passed  the  specific  piece  of  ground.  Next,  as 
to  the  wall.  By  the  deed  it  was  arranged  that  it 
should  be  built  and  repaired  at  the  expense  of  Meyers. 
[EiiLK,  C.  J. — The  deed  speaks  of  "  the  fences  of  the 
land,"  which  wonld  lead  to  the  inference  that  they  were 
outside  the  strip  of  land,  and  did  not  therefore  belong  to 
the  pits.]  J  Uan  t.  Oomine,  1 1  Ad.  &  E.  7S9,  is  in  point 
As  to  the  right  of  way,  it  has  been  held  already  by  tlie 
conrt  that  the  right  granted  by  Wheelers  passed  with 
their  land  to  the  defta.  The  defts.  theiefore  had  a 
right  to  cart  along  the  road  materials  which  were  to  be 
used  on  Wheeler's  land.  The  fact  that  they  were  to 
be  need  on  the  adjoining  close  would  not  render  this 
an  abuse  of  the  right  of  way.  [Williams,  J. — If  a 
man  has  a  right  of  way  for  earts  with  materials  to 
lilackacre,  he  cannot  use  the  road  as  a  way  to 
Greenacre  by  simply  dropping  the  materials  on  Block- 
acre  and  then  picking  them  np  and  carrying  them  on 
to  Greenacre.]  There  cannot  be  such  a  thing 
as  a  colourable  erasion  of  a  right  of  way,  any 
more  than  there  can  be  a  colourable  infringement  of  a 
ferry.  Lastly,  the  judge  was  wrong  io  refusing  to 
allow  the  defts.  to  put  in  eTidence  a  conreyance  of  the 
wall  from  Meyers  to  the  defts.  The  case  was  opened 
aa  one  of  oppression,  and  the  Jury  gave  rindictire 
damages,  vis.  25/.  instead  of  40*.  The  defts.  were 
therefore  entitled  to  prove  that  they  had  not  acted 
from  any  malicious  feeling,  and  the  conreyance  was 
tendered  to  show  that  the  defts.  beliered  that  they  bad 
a  right  to  pull  the  wall  down  as  being  their  own  pro- 
perly.    They  also  referred  to 

ManniRg  r.  FittgeraU,  29  L.  J.  24,  Ei. ; 

lltmmg  t.  Burnet,  8  Ex.  187  ; 

Oeruh  T.  Chartitr,  1  C.  B.  13. 
Eblb,  C.  J. — This  action  is  brought  by  the  pits, 
against  the  defts.  for  an  alleged  trespass  on  a  piece  of 
land  granted  to  the  pits,  by  Meyers  by  a  deed  executed 
in  18G0.  It  becomes  ueoesaary,  therefore,  to  determine 
the  boundary  of  that  piece  of  land,  which  depends  on 
the  description  in  the  deed,  and  its  true  construetion. 
The  judge  left  that  question  to  the  jury.  There  waa 
evidence  that  before  the  execution  of  the  deed,  and  the 
indursemeut  of  the  plan  upon  it,  the  pit.  Skull  and 
Ueyers  had  driven  stakes  into  the  ground  so  as  to  maik 
ont  a  piece  of  land.  There  was  evidence  from  which 
the  jury  might  have  been  able  to  ascertain  whether  the 
atakes  were  driven  in  for  the  purpose  of  indicating  to 
the  surveyor  what  was  the  piece  of  land  described  aa 
**  lately  forming  pnrt "  of  the  pieces  on  either  side.  The 
pits,  ckimed  a  piece  thirty  feet  wide,  and  if  they  were 
entitled  Io  it,  an  entry  of  the  defta.  upon  a  portion  of 
the  Ihiity  feet  wonld  Im  an  enctoaehment  on  the  pits.' 
land.  The  jury  found  that  the  pits,  were  entitled  to  a 
strip  thirty  feet  in  width.  I  am  of  opinion  that  the 
ootrtct  question  was  not  left  to  the  jury.  The  con- 
Btnidion  of  the  deed  was  for  the  court.  It  was  neces- 
sary for  the  conrt  to  be  informed  of  the  drcnmstances 
which  attended  the  execution  of  the  deed,  and  if  any 
dispute  arose  respecting  them  it  would  be  for  the  jury 
to  find  what  they  were.    Now  it  was  very  material  to 


ascertain  specially  whether  the  stakes  were  pnt  down 
by  the  two  parties  to  the  conveyance,  to  indicate  to 
the  snrreyor  and  conveyancer  the  parcel  of  ground  to 
which  the  conveyance  was  to  relate.     If  the  jury  had 
found  that  they  were,  then  it  would  have  been  for  the 
judge  to  say  that  the  specific  piece  of  land  staked  out 
did  in  fact  pass  by  the  conveyance.      Ulterior  questions 
might  have  arisen,  whe'lher  the  boundary  was  midway 
between  the  stakes,  or  inside  or  outside  of  them ;   but 
thai  material  question  was  not  left  to  the  jury,  and  the 
case  must  go  down  again  to  a  new  trial  as  to  that  part 
of  it.    Secondly,  as  to  I  he  right  of  wsy,  I  am  of  opi- 
nion that  the  ruling  of  the  learned  judge  was  right. 
The  way  granted  to  Wheeler's  close  was  appurtenant 
to  that  close,  and  could  be  lawfully  used  only  for  pur- 
poses connected  with  it.     If  Wheeler  hsd  been  in  the 
habit  of  using  the  way  for  the  parpoee  of  depositing 
building  materials  upon  his  close,  a  use  of  the  way  by 
the  defts.  for  the  same  purpose   after  the  demise  to 
them  might  have  been  a  good  use  of  the  way ;  but  if 
the  defts.  only  used  Wheeler's  close  in  order  to  fet  to 
the  adjuining  close,  they  wonld  not  be  making  a  lawful 
use  of  their  right  of  way  to  Wheeler's  close.    The  ques- 
tion   respecting   the  adm'iaaibility   of  the   conreyance 
which  was  tendered  by  the  defts.  becomes  immaterial, 
as  there  must  be  a  new  tr'al.     If  the  pits.'  case  was 
conducted  in  such  a  manner  as  to  show  that  they  asked 
for  damages  above  the  amount  properly  due  for  the 
trespass,  the  def>s.  would  be  entitled  to  show  that  they 
acted  honestly.     There  must,  however,  be  a  new  trial, 
unless  the  pit.  will  content  to  keep  his  verdict  for  lbs 
trespasMs  to  the  roadway,  and  allow  a  verdict  to  be 
entered  for  the  defts.  for  the  trespasses  to  tlie  wall. 
(yUalley,  Q.C.,  for  the  pits.,  agreed  to  this. 
Williams,  J. — ^Tbs  pits,  are  wise  in  consenting  to 
this  arrangement.    It  is  unnecessary  for  tlie  defts.  to 
go  so  far  as  to  prove  that  the  stakes  were  put  down  to 
guide  the  oonveyanear ;   it  is  sufficient  for  them  Io 
prove  that  they  were  pnt  down  for  the  purposes  of  the 
grant,  and  that,  they  being  down,  the  grant  waa  made 
and   something    existed    on    which    the  grant  could 
operate.      The   difiiculty  in    adopting  the  pits.'  con- 
struction of  the  deed  is,  that  if  the  plis.  are  entitled  to 
thirty  feet  in  width,  it  is  impossible  to  ssy  whether  the 
roadway  is  to  be  augmented  on  the  east  kide  or  on  the 
west  side.     The  description   of  the    width   was  mere 
/aba  demonitratio,  end  the  judge  should  have  told  the 
jury  that  nothing    passed  but  what  was  staked   out. 
The  pits,  are,  therefore,  wise  in  acceding  to  the  proposed 
arrangement,  as  they  could  not  controvert  the  tacts  or 
the  fuling  of  ibe  judge,  as  it  would  be  at  a  new  trial. 
As  to  the  second  point,  I  am  of  opinion  that  the  ruling 
of  the  judge  was   substantially  correct.      I  have   no 
reason  to  doubt  that  the  law,  as  laid  down  in  the  casee 
collected  in  Gale  on  Easements,  451,  4.52,  is  correct, 
end  they  establish  that,  if  the  defts.  used  the  road  as  a 
way  through  Wheeler's  close  to  the  adjoining  close,  it 
was  in  excess  of  their  right  of  way  to  Wheeler's  close. 
WiLLEg,  J.— The  question  is,  what  passed  bj  the 
conveyance  t    My  impression  hss  varied  daring  Ibe 
argument;    Mr.  Stephenson's    reasoning    has    made 
great  impression  npon  me ;    and  having  heard  the 
judgments  already  delivered,  I  concur  with  them.  The 
patssge  in  the  deed  spesks  of  the   fences  "of  the 
land,  which  at  first  sight  is  in  favour  of  the  pits. ;  bnt 
I  think  that  it  means  the  fences  "of  use  to"  the 
land.     They  are  to  be  made  and  repaired  by  the  defts , 
and,  if  anything,  that  expression  is  fsvourable  to  the 
dofls.     As  to  the  rest  of  the  case,  I  concur  with  whst 
has  been   said    by   Willisms,  J.     The  damages  have 
been  assessed  separately,  and  the  verdict  will  atand  for 
the  pits,  upon  the  first  count,  and  will  be  entered  for 
the  defts.  upon  the  second  count  as  to  the  trespasses  to 
the  wall.    There  will,  therefore,  be  no  costs  of  the 
rule,  and  the  pits,  will  have  the  genera]  costs  of  tb« 
trisl.  ^  J 
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LuTBR  V.  Eastwood— Macs  v.  Philoox. 


[a  B. 


KcATllio,  J.  eoncnrred. 
Bxia  aecordiaglji  far  a  verdiet  Jor  Ike  plit.  tiptm 
the  firtt  eouni,   and  for  a  verdict  for    th» 
defU.  upon  the  ueond  eotuU  at  to  Ike  tretpauei 
to  Ike  walL 

Attoniejs  for  tha  plii.^  Frga"  «nd  So». 

Attorney  for  tha  deft*.,  O.  Cordadi. 


Jan.  15  aiMf  19. 

Lrtkb  V,  Eastwood. 

Palent — CombiiuUUm — TnfringemeiU. 

Wkert  a  paltitt  u  far  a  eombittalioit,  a  pertoH  wko 

tnktt  a  neu  and  material  part  of  the  combination, 

iiU  doet  not  opplg  it  to  a  itmilar  p»rpoie  to  Ikat 

for  wkick  it  wat  applied  in  Ike  patented  combina' 

lion,  ihu  not  infringe  the  patent. 
Listrr  v.  Lotber,  1  L.J.  895,  Q  B.,  commenled  upon. 

TbU  WM  an  action  to  racorer  damagea  for  the  in- 
fringement \>y  tbe  deft,  of  two  patenta  for  wool- 
comWng  machinery  belonging  to  pit.,  one  dated  20th 
March  1850,  the  other  24th  Feb.  1851.  Tbe  deft. 
had  nied  a  maobina  known  as  "  Tba  American  Comb- 
ing Machine." 

Tha  eanae  was  tried  bafora  Erie,  C.  J.,  at  tbe  sittinfp 
aftar  Michaelmas  Term  last,  when  tbe  jnrj  foood  a 
Tsrdiet  for  tba  daft. 

BonU,  Q.C.  now  morad  on  behalf  of  tha  pit.  for  a 
aaw  trial  on  tba  groond  of  misdirection,  tbe  misdireo- 
tion  oomplidnad  of  being  that  tbe  learned  judge  who 
triad  tha  eas*  had  told  the  jnry  that  if  tbe  deft,  had 
taken  a  new  and  material  part  of  tha  pit. 'a  combination 
of  machinery,  it  was  necessary  that  the  part  so  taken 
should  be  need  for  preoisely  the  same  purposes  to  con- 
stitute it  an  infringement  of  tha  pit's  patent  |  and  he 
also  moved  on  tbe  ground  that  tbe  Tcrdiot  wsa  against 
tbe  STidence.  Cur.  adv.  vidl. 

Jan.  19. — WiLijAMS,  J.  now  delirared  the  jndg- 
mant  of  tba  Coart.— In  this  cssa  a  mla  for  a  new 
trial  was  moTad  for  by  Mr.  Borill,  on  tbe  ground  of 
misdirection,  and  that  tha  Terdict  was  against  tbe 
weight  of  eridenea.  Tba  action  was  fur  an  infringe- 
ment of  two  patents,  tlie  one  granted  in  1850,  and  tbe 
other  in  1851.  Astotbepatent  of  1851,  which  wasthe 
principal  subject  of  tbe  application,  the  Lord  Chief  Jos- 
tica,  before  whom  tbe  action  was  tried,  told  tbe  jury  tbsl 
tba  pit's  patent  being  for  a  combination,  tha  daft, 
might  be  guilty  of  an  infringement  if  ha  took  a  new 
and  material  part  of  tbe  sombination.  So  far  tba 
direction  was  in  conformity  with  the  decision  of 
Litter  r.  leather,  thoogh  tba  deft,  perhaps  might 
hare  complained  that,  baring  regard  to  tho  circum- 
stances of  tha  cause,  the  direction  was  somewhat  wider 
than  was  warranted  by  thejudgmentorthe  Court  of  Ex. 
Oh.  in  that  use.  But  the  pit.,  in  whose  favour  tbe  Chief 
Justice  erred  in  tliis  respect,  if  he  erred  at  all,  cannot 
complain  of  it.  Tbe  Chief  Justice,  howerer,  proceeded 
to  l«ll  tbe  jury  that  in  order  to  constitute  an  infringe- 
ment the  deft,  must  nnt  only  have  taken  a  new  and 
material  part  of  tbe  cembination,  but  must  alito  hare 
applied  it  to  a  purpose  similar  or  analogous  to  that 
which  the  pit's  combination  was  intended  to  effect  It 
is  this  quaJifiration  of  the  Chief  Justice's  instructions 
to  the  jury  which  Mr.  Borill  contended  wai  a  misdirec- 
tion. We  are  of  opinion  thnt  it  waa  not,  but  that  it 
wu  a  correct  exposition  of  the  law.  It  is  tme  that 
in  tlw  judgment  of  tba  court  in  Litter  t.  Leatker  this 
qualification  of  tba  doctrine  was  not  superadded  in 
express  terms,  but  it  appears  to  os  to  flow  insvitably 
from  tha  principles  on  which  that  doctrine  was  fvnnded. 
As  to  tbe  patent  of  1850,  the  imputed  misdirection  of 
the  Chief  •Tnstice  consists  of  a  remark  which  had  not 
any  direct  bearing  on  the  question  which  tbe  jnry  had 
in  band,  bnt  it  was  merely  an  incidental  obserration 
relating  to  soma  expression  tbe  Chief  Justice  bad  made 


use  of  in  tha  oonrsa  of  tba  cause.-  Evtn  if  it  wet*  not 
strictly  accurate,  which  we  do  not  at  all  inttad  ta 
assume,  it  would  not  be  any  groond  far  distorUng  ifa* 
rerdict.  With  respect  to  the  second  gronn^  «f  fpp^ 
cation,  namely,  that  tbe  verdiot  waa  against  tbe  cn- 
dence,  we  haea  fnlly  considered  tbe  oaae,  and  bsTS  lad 
tha  adrantige  of  an  ample  statement  of  it  by  Mr. 
Borill,  assisted  by  the  models  produced  in  conrt,  and 
we  entirely  concur  with  the  Chief  Jnstice  in  thinking 
that  tbe  verdiet  was  sopported  by  the  arideoca,  and 
was  quite  right,  and  therefore  there  will  be  bo  mk. 

Rule  routed. 

Attorneys  for  pit,  Iftbois,  Brittomi  and   Carpmo^. 

Attorney  for  deft,  JohMon,  agent  tac  Weid  aad 
KilUck,  Bradford.  

Monday,  Jan.  S5. 

Macb   v.   Philcox. 

Right  qfoumer  of  Ikeforeskore  lo  prevent  owaert  of 

baiking-machlnet  to  place  tkem  «»  tke  thmx. 
Before  balkiiig-maekinet  came  into  use,  eerfaas  pnrit 
of  Ike  ikore  of  Hattingt  kad  been  utedfrom  time 
immemerial  fur  the  purpote  of  bathing.  Saise- 
quenlfy  an  Act  wot  patted  prohibifing  penoaifrom 
bathing  from  the  tkore  exctptfrom  balkimf-mutckiarf, 
tke  ownert  of  wkick  torre  obliged  to  obtain  a  Ueenee 
from  Ihe  local  board  for  permittion  to  ph/farkirt : 
add,  that  tkit.  licence  did  not  canfrr  a  right  on  Ike 
proprielorijf  balking -machittei  10  plaee  tkem  on  Ike 
tkore  vitkoul  Ike  permitiiou  of  tke  omttr  f/*  (jk* 
tkore. 

This  wss  an  action  of  trespass  againat  tba  deft,  far 
breaking  and  entering  a  close  of  land  known  v  the 
beach  or  foreabora  of  tba  sea,  and  sitoata  at  Haatioti, 
in  the  county  of  Snssez.  Tbe  deft,  pleaded  not  gniliy 
by  statutes  2  Will.  A.  e.  91,  s.  71,  public  Act ;  10  & 
11  Vict  c  89,  s.  69,  public  Act;  11  &  12  Viet  e.  63, 
s.  ]S9,p  ubUc  Act ;  U  &  15  Vict  c.  98,  s*.  1,  S,  13. 
Public  Act 

Tbe  eansa  eama  on  to  be  tried  before  Wigbtman,  J., 
at  tbe  Spring  Assixss  1863,  held  at  Lewes,  when  a 
verdict  was  found  for  the  pit  for  40*.  damages  and 
costs  of  snit,  snbject  to  tite  opinion  of  court  on  a  case 
tbe  snbstance'of  which  was  as  followa: 

On  the  15th  Feb.  1862  the  land  on  wbicb  tbe 
trespasses  hereinafter  referred  to  were  committed  by 
the  deft,  was  demised  by  and  on  behalf  of  Her  pre- 
sent Majesty  the  Queen,  for  a  term  of  years  whidi  is 
yet  nntxpired,  at  a  certain  yearly  rent  and  royilly, 
payable  nnto  the  Queen's  Msjesty,  bar  heirs  uid  suc- 
cessors, under  the  following  description : 

"  All  that  piece  or  parcel  of  land  or  foresbora  of  tbe 
sea,  containing  in  length  from  east  to  west  960  fret  «r 
thereabonts,  and  extending  southwardly  to  iow-waler 
mark;  whioli  said  piece  of  land,  as  to  950  fi»t,  part 
thereof,  adjoins  the  sea-wall  erected  in  front  of  Oarlole- 
parade,  in  the  town  of  Hantinga,  in  tbe  ooBOiy  of 
Sussex,  and  as  to  10  feet,  tbe  residue  thereof,  issiiute 
in  front  of  the  beach  of  tbe  east  end  of  tiio  said  panda 
and  sea-wall." 

The  said  piece  or  psroel  of  lend  upon  which  the  said 
trespasses  are  alleged  to  have  been  oommittsd  is  ainab 
tbrongbont  its  entire  length  from  eaat  to  weatt  pxtly 
between  high  and  low-water  mark  at  arersga  tides,  and 
partly  above  high-water  mark  at  average  lida;  and  as 
to  about  100  feet  of  its  length  from  eaat  to  west,  is 
sometimes,  at  spring  tides,  entirely  bctwaen  high-water 
mark. 

For  tba  purposes  of  this  ease  it  is  admitted  that,  at 
the  time  of  granting  the  said  lesse,  tbe  Crown  wss 
seised  of  tbe  said  land,  and  that  tba  said  lease  was 
made  by  and  on  behalf  of  tba  Crown,  and  that  the 
pit.,  before  and  at  tha  time  of  the  committing  of  tke 
trespaaset  complained  of  had  possesnoo  of  tba  said 
land  under  tha  said  leas*. 
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UonRis  r.  Lautov'k  ;  Cox  GurnialiM. 


[C.  11. 


It  u  not  disputed  as  a  fact  bj  the  deft.,  but  ita 
•dmiaeibilitjr  u  evidence  against  bim  is  dispnted,  that 
on  tb«  19th  April  1862  one  George  Dunn  entered 
into  the  following  agreement  with  the  pit.  ;— 

"  Sir, — I  hereby  agree  to  pajr  you  the  sum  of  5/. 
for  pfTDiission  to  use  machines  for  bathmg  during  the 
bathing  season  of  this  year  oppoaita  Cnrliale-parade. 
"  I  am,  Sir,  your  obedient  servant, 

"  Geo.  Duns." 
'    And  that  the  said  Geo.  Dunn  did,  after  the  making 
of  the  said  agreement,  use  and  place  batliing-machines 
on  the  said  land,  and  pay  to  the  pit.  the  anid  sum  of 
bl.  referred  to  in  the  said  last-mentioned  agreement. 

The  spot  oppa;it«  Carlisle-parade  referred  to  in  the 
said  agreement  is  the  locui  in  quo, 

Befurc  the  year  1854  no  bathing-machines  were  used 
or  placed  on  the  sea-shore  at  Hastings,  except  between 
a  point  called  Rockanore,  refened  to  in  the  2  Will.  4, 
c.  91,  8.  77,  and  the  mouth  of  the  Priory  Water,  re- 
ferred to  in  the  said  Act,  and  which  did  not  include 
the  loctu  in  {BO. 

In  the  year  1854  and  from  that  tiro*  and  until  the 
end  of  the  bathing  season  of  the  year  1861  the  said 
George  Dunn  used  and  placed  bathing-machines  on 
the  locui  ia  quo  without  any  interference  from  the 
Crown,  and  without  permission  from  any  person 
except  so  far  aa  the  licence  from  the  local  board  of 
health  constituted  permisaion. 

In  ilay  1862  and  on  direra  days  between  that  date 
and  the  commencement  of  this  suit,  th<  deft,  placed 
nnd  continued  bathing-macbiues  on  the  focus  in  quo, 
but  since  1854  no  other  person  but  Dunn  and  the  deft, 
have  done  so,  and  they  hare  only  done  ao  under  the 
circumstancea  mentioned  in  this  case. 

In  Sept.  1851  certain  bye-laws  were  made  by  the 
Local  Board  of  Health  for  the  district  of  Hastings,  fur 
the  purpose  amongst  other  things  of  regulating 
bathiiig-machinea  licenaed  to  ply  for  biro  within  the 
diatrict.  In  1855  a  bye-law  was  made  by  (he  aaid 
board,  by  which  it  was  enacted  that  if  any  person 
aliould  undress  on  the  sea-beach  or  shore,  should  batlio 
from  such  beach  or  shore  between  the  hours  of  eight 
o'clock  in  the  morning  and  nine  o'clock  in  the  evening, 
except  from  a  bathing-machine,  at  any  part  of  the 
sea-coabt  between  certain  points  within  the  district, 
should  pay  for  every  such  oifruce  any  sum  not  exceed- 
ing 2C«.  In  accordance  with  theao  and  other  bye- 
laws,  bathing-machines  have  been  placed  at  dilferant 
points  in  the  foreshore,  by  the  antlioriiy  of  the  local 
board  ;  and  on  the  19tU  April  1863  a  licence  was 
granted  by  the  board  to  the  deft.,  authorising  him  to 
stand  certain  bathing-machines  and  ply  fi  Riire  within 
tbe  borough  of  Hastings,  subject  to  the  bye-Unrs  and 
roles  made  or  to  be  made  by  the  local  board,  and 
also  the  bathing-machines  hereinbefore  mentioned  as 
bclonginj;  to  Dunn  and  to  the  deft.,  and  plying  for 
liira  oil  the  locui  in  {iio. 

The  question  for  the  opinion  of  tho  court  is,  whether 
tbe  deft,  is  liable  for  placing  and  continuing,  as  before 
stated,  his  bathing-machines  on  the  locut  m  quo. 

Prtttlict  {F.  M.  While  with  bim)  for  the  pit.— The 
locu»  in  quo  was  derived  by  the  Crown  to  the  pit. ;  it 
i*  the  foreshore  at  Hastings,  opposite  Carlisle-parade, 
which  is  the  plt.'s  property.  Tho  deft,  contends  that, 
as  lie  bos  a  licence  from  the  local  board  of  health,  he 
has  a  right  to  put  bis  bathing-machines  there ;  but 
we  say  that  the  licence  is  merely  to  keep  bathing- 
machines,  and  can  confer  no  right  which  did  not  exist 
before  the  local  Acts.  Before  these  Acts  there  was  no 
power  to  place  machines  on  tlie  loau  in  quo,  but 
there  has  been  a  usage  to  place  them  on  the  shore  not 
including  the  fociu  in  quo.  Until  2  Will.  4,  c.  91, 
people  bathed  all  along  the  shore ;  but  by  sect.  77 
bathing  between  certain  limits  was  forbidden,  except 
from  machines.  Blundell  v.  BlimdtV,  5  B.  &  A. 
868,  decides   that   the  public  bare  no  common  law 


right  of  bathing  in  the  sea,  or  of  croxsing  the  shore 
to  get  at  it.  That  api'liea  i  fortiori  to  bathing- 
machines.  [Eki.k,  C.  J. — Do  you  dispute  that  people 
have  a  right  to  bathe  in  the  sea  if  they  can  get  at  it?J 
No ;  the  right  to  the  sea-shore  is  in  question,  and  it 
would  be  more  correct  to  say  there  is  no  common  law 
right  to  go  on  the  shore  to  bathe  ;  and  even  if  people 
have  been  in  the  habit  of  going  there.  It  givea  them 
no  right.  ■  The  meaning  of  2  Will.  4,  c.  91,  is,  that  no 
person  sbsll  ply  boats,  carriages,  machines,  && 
without  a  licence,  and  it  was  not  intended  in  any  way 
to  interfere  with  private  property. 

jAt$h,  Q.C.  (^Umman  and  Hunt  with  him). — Until 
2  Will.  4  all  persona  bathed  from  the  shore  at  Hastings 
without  machines,  including  the  locut  in  quo.  That 
Art  aubatituted  bathing  fiom  machines  for  bathing 
without,  between  certain  points  not  including  the  locut 
in  quo;  on  that  part  of  the  shore  people  still  bathed  as 
they  liked.  Then  in  1851  came  tiis  provisioiinl  order 
of  the  Board  of  Health,  altrrwaids  connrmed  by  Act  of 
Parliament ;  sects.  7 1  and  77  of  the  local  Act  remain 
unrepealed  by  that  order,  therefore  these  two  so  apply 
to  the  whole  shore  and  include  Ibe  2uctu  in  quo.  It  is 
immaterial  whetlier  the  legal  right  to  bathe  can  be 
supported  or  not.  The  Act  says,  yoD  shall  only  bathe 
from  machines;  then  another  Act  extends  this  along 
the  whole  coa^t ;  trgo,  people  must  all  along  tho 
coast  bath;  from  machines,  and  10  &  1 1  Vict.  c.  89 
says,  wherever  a  pare  of  the  shore  is  ''used'  an  a 
public  bathing-pluce,  tho  coinniiui"ncrs  shall  phice 
machines.  The  Acts  do  not  lake  aw;iy  the  rights  tho 
public  had  always  enjoyed,  but  only  substitute 
another  mode  o(  enjoyment.  If  it  meant  that 
machines  might  be  used  where  the  public  bad  a  legal 
right  to  use  machines,  then  they  would  use  '.hem  no- 
where; what  was  meant  was  a  practical  use,  not  a  legal 
right. 

Prentice  replied. 

Erle,  C.J. — I  am  of  opinion  that  our  judgment 
should  be  for  the  pit.  The  pit.  holds  land  uader  the 
Crown  at  Hastings,  and  the  daft,  has  put  bis  bHthiiig- 
machiiies  upon  it,  and  the  question  (or  us  to  con- 
sider is,  whether  the  deft,  has  a  right  to  do  so  or  not. 
Nothing  has  been  stated  to  show  that  he  had  snch 
right,  and  although  in  giving  my  judgment  I  wish  to 
guard  ag.'iiust  endangering  the  valuable  usage  which 
exists  tur  tho  public  to  resort  to  the  seashore  for  the 
purpose  of  bathing,  yet  the  part  of  the  shore  in 
question  belongs  to  the  Crown,  and  bus  been  leased  to 
the  pit.,  and  1  cannot  see  any  reason  why  such  nsage 
should  give  the  delU  a  right  to  bring  his  bathiuic 
machinrs,  with  everything  appertaining  thereto,  on  to 
this  land.  The  statutes  relied  on  are  only  prohibitory, 
and  were  SLacted  for  the  sake  of  decency,  and  for 
regulating  the  bathing  in  this  populous  neighbourhood, 
and  I  cannot  find  thai  the  restrictions  take  away  any 
private  right  which  the  owner  ef  the  seashore  may 
h.ive,  and  it  would  be  exceedingly  dangerous  if  the<-e 
ctceptiuns  should  give  a  right  to  persons  to  bring  their 
bathing-roacbines  on  to  private  property. 

WtLUAUs,  WiLLES  and  Kkatimo,  JJ.  concuired. 
Judgment  Jar  the  pit. 


Satui-dojl,  Jtm.  30. 
MoRnis  V.  Lautouk  ;  Cox  Oamisbec. 

Fortign  attachment— Juritdiction  of  Lord  thgor'i 
Court—  Garniilire  order  under  C.  L.  I'.  A.  1854, 
a.  6 — .Account  staled. 

if  one f  in  ihe  hande  of  an  nrmi/  agent  belonging  to  L., 
teat  attached  bg  C,  u>ho  had  tued  i..  in  the  Lord 
Magor'i  Court,  undtr  a  foreign  altachment  tuning 
Out  of  that  court.  It  mat  tnbtequenllg  attached 
under  a  garni$hee  orJer  made  bg  a  judge  of  a  supe- 
rior court,  on  the  application  of  il.,  a  judgment- 
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Bbown  v.  Cakoeut. 


[C.  B. 


creditor  of  L.  Tht  dtbtfrom  L,  to  C.  vat  not  con- 
tracted within  the  limitt  of  the  dig  of  London,  and 
both  C.  and  the  garnishee  raided  oulofihe  eily.  L. 
had  become  iaxkrupt  m  London,  and  had  tigned  and 
filed  in  Ihe  Court  of  Bankruptcy  in  London  a 
tehedule  of  hit  debtt,  incbtding  C.'t  debt,  and  the 
pnceedingi  in  bankruptcy  had  been  tigned  by  C. 
at  a  creditor.  It  wot  eonltndtd  that  Ihit  teat  a 
ttatement  of  account  within  the  city  nfficient  to  give 
the  Lord  Mayor  t  Court  jaritdiction  : 
Held,  thai,  wilhaut  deciding  the  qfieslion  whether  the 
iMrd  JUagor'i  Court  had  jaritdiction  to  attach 
money  in  the  handt  of  a  gamithee  retiding  out  of 
the  city,  where  the  caute  of  action  arote  within  the 
cily,  there  wot  no  tuffieient  evidence  of  a  ilatement 
of  account  within  the  cily  to  tvpporl  the  action  in 
Ihe  Lord  Mayor'i  Court,  and,  therefore,  that  the 
atlachment  from  that  court  tool  overridden  by  the 
judge'i  order, 

Messra  Caff  and  Co.,  residing  and  carrjing  on  boai- 
neaa  oot  of  the  city  of  London,  having  sned  Lautour 
fur  debt  in  tha  Lord  Major's  coart,  attached  moncj 
belonging  to  Lantonr  in  the  bands  of  Cox,  the 
army  agent,  who  also  resided  and  carried  on  bnsi- 
nesa  ont  of  th«  city  of  London.  After  tlie  attach- 
ment, and  before  the  garnishee  had  pleaded  in  the 
attachment,  money  belonging  to  Laoloor  mors  than 
sufficient  to  satisfy  the  attachment  came  into  bis 
hands.  Morris  baring  brought  an  action  against 
Lautoor  in  the  Court  of  C.  P.,  obtained  a  garnishee 
order  against  Cox  onder  the  C.  L.  P.  A.  1854,  attaching 
Ihe  money  belonfnng  to  Lantonr  in  bis  hands.  This 
money  was  insufficient  to  satisfy  the  combined  claims 
of  Cuff  and  Morris.  Each  af  these  claimed  the  amonnt 
of  bis  debt,  Morris  contending  that  the  attachment  from 
the  Lord  Mayor's  Court  was  inTalid,  in  consequeoce  of 
there  baring  been  no  debt  in  tbs  case  of  Cuffy.  Lautour 
arising  within  the  city  of  London,  and  of  the  gar- 
nishee's residing  without  the  jurisdiction.  Cox  there- 
upon took  out  an  interpleader  summons  at  chambers, 
and  the  matter  was  referred  to  the  court,  but  stood 
over  for  the  decision  of  the  Ex.  Ch.  in  the  case  of  Cox 
T.  The  Lord  Mayor  of  London,  .32  L.  i.  882,  Ex., 
8  L.  T.  Bep.  N.  S.  700. 

Lautour  bad  previoosly  to  CnfTs  action  become 
bankrupt,  and  had  signed  and  filed  in  tha  Court  of 
Bankruptcy  in  London  a  schedule  of  his  debts,  in  which 
he  had  included  the  debt  to  Cuff,  and  had  verified  the 
truth  of  the  schednle  by  affidavit.  The  proceedings  in 
bankruptcy  had  been  signed  by  Cuff. 

Henry  Jamet  showed  cause  against  a  rule  directing 
Cox  to  pay  the  money  in  his  hands  to  Morris.  In 
the  first  place,  the  Lord  Mayor's  Court  bad  juris- 
diction ;  and  in  the  next  place,  the  proper  remedy 
of  Morris  wa.s  to  apply  to  this  cooit  for  a  writ  of  pro- 
hibition, and  not  for  this  rule.  The  objection  to  the 
jurisdiction  might  bare  been  raised  by  Lnutour  in  the 
Lord  Mayor's  Court  by  plea.  The  debt  was  contracted 
without  the  city  of  London,  bat  it  has  always  been 
considered  a  good  custom  of  the  cily  of  I.ondon  that 
where  there  mt  been  such  nn  admission  of  the  debt  as 
con^tilntcs  a  ststemcnt  of  accnunt  within  the  city,  ti^e 
Lord  Mayor's  Cnnrt  has  jutisdiction  in  an  action  upon 
an  account  stated.  The  insertion  by  Lautour  of  the 
debt  in  his  schedule  was  such  an  admiisslon  :  (^Porter 
T.  Cooker,  I  C.  M.  &  R.  395).  [Willks,  J.— The 
admission  must  be  made  to  tb«  creditor,  and  not  to  a 
third  person.]  In  Eily  v.  Noket,  1  Moo.  &  Rob.  359, 
it  was  held  that  such  an  admission  would  not  taka  a 
debt  out  of  the  operation  of  the  Statute  of  Limitations, 
but  that  was  because  no  promiso  to  pay  could  be 
Implied  from  it : 

VemU  T.  Robinton,  2  C.  M.  &  B.  495  ; 
Webb  T.  Burrell,  4  C.  B.  287  ; 
Cooking  t.  Ward,  I  C.  B.  8!V8  ; 
Hall,  for  Morris,  supported  the  rule. — This  is  the 


only  way  of  raising  the  qnestion  whether  the  jodgc's 
garnishee  order  overrides  the  attachment  out  of  the 
Lord  Mayor's  Court.  There  is  no  evidence  that  C«f 
signed  the  procee  lings  in  the  city.  Hi*  place  rf 
biuiness  is  out  of  the  city.  There  is  no  eridenoe  evea 
that  Latour  signed  the  schedule  of  bis  dobts  io  tkt 
City  of  I.ondon. 

J.  0.  Griffitt  appeared  for  Cox,  the  garnishee 

Eblr,  C.  J. — ^Upon  th'is  interpleader  rule  fcsperting 
money  in  the  hands  of  Cox  and  Co.,  Morris  cUima,  oti 
the  one  hand,  as  a  judgment-creditor  of  Lautour,  nf<i«r 
a  garnishee  order ;  Cnff,  on  the  other  hand,  oa  Ibg 
ground  that  he  had  issued  an  attachment  oot  of  tli: 
Lord  Mayor's  Court  before  the  garnishee  order  bad 
been  made.  The  claim  of  Cuff  is  impeaclied  in  resf-ct 
of  matten  discussed  in  the  case  of  Cox  r.  1%*  Lord 
Mayor  of  London,  inasmuch  as  the  parties  m'ided  and 
the  cause  of  action  arose  without  the  limits  of  the  Cilv 
of  London.  There  is  put  before  us  now  a  new  gronal 
of  jurisdiction,  that  there  is  evidence  of  an  arrou' : 
stated  in  the  city  upon  which  the  jurisdiction  of  \\x 
Lord  Mayor'a  Court  may  attach.  I  wish  aa  litlk  as 
possible  to  adjudicate  incidentally  what  the  effect  of 
such  a  statement  of  account  would  be,  but  I  have  ernn 
to  the  conclusion  that  there  is  no  sa<jafact<»y  evidcnrt 
of  a  statement  of  acconnt  within  the  aty  such  as  to 
create  a  new  and  diitinct  cause  of  action.  The  rslt 
must  therefore  be  for  Cox  to  pay  over  the  mooe;  to 
Morris. 

WluUAMS,  J. — I  am  anxious  not  to  deade  upon  the 
motion  what  is  the  jurisdiction  of  the  Lord  Major's 
Court ;  but  although  the  court  hare  decided  diat  tfam 
is  no  sufficient  evidence  of  a  statement  of  accoinu 
within  the  city,  we  do  not  wish  to  concede  that  it  u 
enough  to  give  the  Lord  Mayor's  Court  jurisdiction  if 
the  cause  of  action  arise  within  the  city,  though  Ibt 
garnishee  does  not  reside  there  The  question  of  jura- 
diction  has  given  rise  to  great  discussion  in  the  csms  d. 
Traiib  v.  Schmidt,  Manniag's  Index,  Appendix, 

"  Foreign  Attachment,"  p.  350  ;  and ; 
Reg.  T.    The    Lord   Mayor    and  Aldemm  </ 

London,  13  Q.  B.  I ; 
Crosiyr.  Hetheritiglon,  4  U.  &  G.  933. 

WiLLES  and  Keatiko,  JJ.,  concurred. 

Rtde  abtolute  with  anlt. 


^  Monday,  Feb.  1. 

Bbowk  v.  Cabbert  ;  Rose,  Gbaham  A3a>  Courxft 

Garnishees,  Cocubanb  Approrer. 
Bankrupt^  (/iufia)-!!  f  12  Via.  c.  2\—Ua6Xhf 

of  separate  ettate  of  member  of  bankrupt  firm. 
On  the  itttoleency  of  afrm  in  fmiia,  both  the  tep^mte 
estate  and  Ihe  joint  eitale  of  the  parlntrt  pan  to 
the  asilgneii  under  ihe  5th  section  of  the  Jntolmt 
Debtort  {India)  Act,  the  11^  12  Vict,  c  21. 
The  pit.  Brown,  being  a  boni  fide  creditor  of  tbe 
deft  Carbery,  attached  ^fXil  in  the  handa  of  Hrsan. 
Rose,  Graham  and  Co.,  as  the  proper  and  separate 
moneys  of  Carbery  the  deft.,  upon  which  Cochrane,  tt.e 
approver,  filed  a  bill  of  proof  in  the  Lord  Mayor'a 
&>nrt,  claiming  the  money  as  assignee  under  the  tank- 
mptcy  in  India  of-  a  firm  in  which  the  deft.  Carbery 
was  a  partner.  At  the  trial  it  was  admitted  that  tlw 
property  attached  came  into  the  hands  of  the  gamishies 
in  the  name  of  the  deft.,  and  it  was  admitted  for  tiie 
purposes  of  this  case  that  it  was  part  of  the  srprinis 
estate  of  Ihe  deft.,  and  that  the  deft,  and  Ann  Carbery 
(the  other  member  of  the  firm  in  India)  were  insdvent 
in  Calcutta.  The  Recorder  directed  a  verdict  for  the 
pit.,  on  the  ground  that  only  the  debts  due  to  the  deft, 
and  Ann  Carbery  jointly  passed  to  the  assignee,  and 
gar*  the  approver  leave  to  mors  to  set  it  aside  sad 
enter  it  for  himself,  if  this  rietr  of  the  law  should  b« 
eirontous. 
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B.  Jmut  haTiog  obtained  a  rols, 

Phillmek  now  shoved  canae.— Bjr  11  &  12  VicL  c 
31,  s.  5,  it  is  enHCted  that  "  any  p«nton  wlio  shall  be  in 
prison  nitliin  tlie  rcspectirs  limits  of  (he  towns  of 
Calcutta,  Madras  and  Bombaj,  upon  any  process 
wbatsoerar,  for  or  by  reason  of  any  debt,  damages, 
costs,  or  money  which  such  person  is  solely  or  julutly 
with  any  others  liable  to  pay,  or  for  or  by  reason  of  any 
Cuntempt  of  any  court  whatsoever,  for  nonpayment  of 
money  only,  or  of  costs  taxed  or  untaxed,  either  orJcro  J 
to  be  paid  or  to  tlie  payment  of  which  such  person 
wouU  bo  liable  in  clearini;  such  contempt,  or  in  any 
manner  in  oonseqnence  of  or  by  reaaoo  of  such  con- 
tempt, or  who  shall  reside  within  the  jurisdictioo  of 
any  of  the  supreme  courts  at  Calcutta,  Madras  and 
Bombay  respeciively,  and,  being  indebted  on  account 
of  any  auch  liability  as  aforesaid,  shall  be  in  insolrent 
circumstances,  may  at  any  time  apply  by  petition  to 
the  oourt  for  the  teliei  of  insolvent  debtors  within 
ibe  presidsuoy  where  such  insolrent  debtor  shall  then 
be  for  tb«  benefit  of  ibe  prorisions  of  this  Act  .... 
nnd  if  any  such  person  as  aforesaid  shall  be  jointly 
indebted,  it  shall  be  lawful  for  (siV)  them  to  apply 
jointly  by  petition  in  such  manner  as  is  hereinbefore 
mentioned,  and  under  such  joint  petition  the  Joint 
estate  and  the  separate  estate  of  such  petitioners  shall 
be  dealt  with  and  distributed."  This  is  a  petition  by 
the  firm  on  the  insolvency  of  the  firm.  I  contend  that 
under  the  Act  the  separata  estate  doea  not  reat ;  and 
secondly,  assuming  that  it  would,  it  did  not  under  this 
Testinc  order,  as  it  is  limited  to  the  joint  estate.  There 
is  nothing  which  shows  that  the  defu  came  within  the 
descriptioo  "  any  such  person."  It  is  perfectly  pos- 
aible  that  a  man  may  be  solvent  iu  bis  private  and 
separate  estate  while  the  firm  is  insolvent.  This  sec- 
tion is  meant  to  meet  the  caso  where  a  firm  is  Insolvent 
and  also  the  individual  members,  so  that  all  the 
properly  may  vest  in  one  assignee.  There  most  at 
least  be  one  of  the  firm  insolvent. 

H.  James  in  support. — ^The  whole  question  turns  on 
the  proviso,  "  Aud  if  any  such  person  as  aforesaid 
shall  be  jointly  indebted,  it  shall  be  lawful.  .  .  . 
and  the  joint  estate  and  separate  estate  of  such 
petitioners  shall  be  dealt  with  and  distributed."  It 
makes  it  compulsory.  The  vesting  order  rests  as 
much  as  by  law  could  be  distributed. 

Eblk,  C.  J. — This  was  an  attachment  on  money 
due  from  Bose  and  Co.  to  Carbery,  and  Cochrane  came 
iu  and  aaid  that  it  was  not  due  to  Carbery  but  to  bim, 
as  assignee  under  the  Indian  insolvency,  Carbery  being 
in  partnership  with  another  person,  and  the  question  is 
whether  the  separate  estate  of  Carbery  paaaed  to  the 
assignee  ?  I  am  of  opinion  that  both  the  joint  and 
separate  estate  passed.  The  5th  section  of  the 
statute  oontempUtea  the  insolvency  of  two  partners, 
and  saya  when  they  shall  apply  Jointly  by  petition 
both  the  joint  estate  and  the  separate  estate  shall  vest. 
It  seems  lo  me  that  the  resting  order  intended  to  give 
effect  to  the  righta  of  the  parties  under  the  statute, 
and  must  be  construed  as  passing  both  the  juiut  and 
separate  estates,  and  I  am  therefare  of  opinion  that 
this  rule  ahould  be  made  absolute. 

WiLUAMs,  WIU.BS  and  Kbatmo,  33.  concurred. 
____  Xtde  abtolult. 

Friday,  Fth  5. 
Hackbtt  (app.)  ».   Thb   Crdrcbwabdbks  akd 

OVBRSBERS  OF  LoHO  BeXXIHOTON  ASD  J.  \V. 

Andrews  AKO  C.  Asobbnvs  (resps.) 
Parockial   OMuttmaU — Poor-rala— Amuud  value — 

Com  renloharge  payaUe  to  vicar  in  lieu  of  tithes — 

Union  AtHiemeat  Act  18C2 — Cotti. 
B)  an  Act  pasted  in  1794  commissioners /or  indoting 

Ike  parish  oft.  B.  trere  directed  lo  set  out  from  Ike 

luftdf  19  ie  tifchifd  a  ftrlaia  porliuft  to  it  (<itetf 


and  accepted  as  fall  compensation  for  and  in  Sea 
of  alt  tillus  both  great  and  small;  of  this  portion 
they  were  directed  lo  allot  thirtt/  acres  to  the  vicar 
and  hit  tuccitsori,  and  all  tlie  retidue  lo  the  rector 
and  hit  heirt,  subject  to  a  com  renlekarge  payable 
out  of  the  same  to  the  vicar  and  his  succettort,  Ike 
amount  of  which  was  to  be  eslinaled  in  thefiUoio- 
ing  manner  i  Ike  commissioners  were  required  lo 
ascertain  what  part  of  ihe  lands  so  lo  be  sU  out 
for  tithts  should,  with  Ihe  aiove-menlioned  30 
acres,  be  a  fair  and  equitable  compensation  for  the 
vicarial  tithes,  and  to  ascertain  what  quantity  <if 
wheat  at  an  average  price,  based  upon  the  prices 
during  the  last  twenty-one  years,  was  eqwil  to  the 
yearly  value  of  that  part  of  the  laud,  extdutive  of 
the  30  acret.  A  corn  rent  equal  to  the  value  of  the 
quantity  of  wheat  to  lobe  ascertained  wai  to  be  paid 
annually  to  Ike  vicar  and  Ms  tucctttors  dear  of  all 
parochial  rates  and  taxes.  It  was  further  enacted 
that  the  tithes  sliouU  be  for  ever  extinguished. 
After  the  passing  of  Ihe  Union  Aitestnunt  Act 
1862,  the  resps.,  who  were  occupiers  of  the  lands  so 
allotted  to  the  rector,  were  attested  at  the  full 
annual  value  of  the  lands,  leu  Ihe  amount  of  the 
com  rent  charged  on  the  land  and  payable  to  the 
vicar.  On  an  appeal  against  the  rate,  on  tlie 
ground  that  the  retpt.  tpo-e  underrated  1 
Beld,  Ikat,  according  lo  the  terms  of  the  Act,  the  vicar 
was  not  liable  to  be  rated  on  Ihe  amount  of  his  rtnt- 
charge,  and  that  Ihe  resps.  were  rateable  at  tlu  full 
annmil  value  of  Iheir  lauds,  without  deduction  fur 
the  rentcJiarge  charged  thereon. 
Special  caae  slated  pursuant  to  1 1  &  12  Vict.  c. 
45,  s.  11,  with  the  oousent  of  the  partips,  aud  by 
order  of  WiUea,  J. 

This  is  an  appeal  against  an  asjessment  for  the 
relief  of  the  poor  of  the  parish  of  Long  Bennington, 
in  the  county  of  Lincoln,  made  the  16tb  July  1863, 
against  which  assessment  the  applicant  duly  gave 
notice  of  appeal  to  the  resps.  the  churchwardeca  and 
overseers  of  the  poor  of  the  said  parish,  and  John 
Wood  Andrews  and  Cyrus  Andrews,  both  of  Long 
Bennington  aforesaid,  on  the  ground  that  the  resps. 
John  Wood  Andrews  and  Cyrus  Andrewa  were  ander- 
rated  in  respect  of  the  yearly  value  of  the  house  aud 
land  occupied  by  them  the  said  John  Wood  Andrews 
and  Cyrus  Andrews  in  the  aaid  parish. 

The  parish  of  Long  Bennington  was  inclosed 
under  an  Act,  the  34  Geo.  3,  entitled  "Au  Act  for 
dividing,  allotting  and  inclosing  the  open  fields, 
meadows,  pastores,  commonable  lands  and  wasto 
grounds  within  the  parishes  of  Long  Bennington  and 
Foston,  in  tte  county  of  Lincoln."  This  Act  is  to  be 
taken  as  forming  part  of  this  case,  and  may  be  referred 
to  by  either  party. 

By  that  Act,  after  reciting  that  SirW.  Manners, 
Bart.,  was  impropriator  or  owner  of  and  entitled  to 
receive  and  take  such  tithes  arising  within  the  said 
parishes  of  Long  Bennington  and  Foston,  or  cnstomary 
payment  in  lien  thereof,  as  were  of  right  due  and  pay- 
able to  the  impropriator  of  auch  parishes,  and  that 
the  Bev.  R.  Lock,  clerk,  was  ricar  of  the  vicarage  of 
the  said  parishes,  and  as  such  was  entitled  to 
raceire  and  take  such  tithes  arising  within  the 
said  parishes,  or  customary  payment  in  lien  thereof, 
as  were  of  right  due  and  payable  to  the  vicar  of 
the  said  vicarage  for  the  time  being,  it  was  enacted 
that  the  said  commissioners  should,  and  they  were 
thereby  required  as  soon  after  the  survey  therein  pre- 
viously mentioned  should  have  been  laid  before  them  as 
conveniently  might  be  (after  setting  out  public  drains 
aud  public  and  private  roada  and  ways,  and  lands  for 
getting  materials  for  repairing  thereof,  as  thereinbefore 
was  mentioned),  to  set  out  from  the  then  residue  of 
the  lands  and  grounds  by  that  Act  directed  to  be 
divided  aqd  in«l«sed,  t^o  «r  more  plotsAr  parceU  of 
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land  in  tli«  piritli  of  Long  Bennington  nforaaaiJ,  and 
one  at  more  plot  or  p.ircel,  pluU  or  parcels  of  land  in 
the  parish  of  Kuston  aforcsnij,  which  in  the  judgment 
of  the  said  canuuiiHiuiu'rd  ahoiihl  be  equal  in  Talue  to 
one-iifth  pnrt  of  all  the  haia  that  were  open  and 
uninclosed  lying  within  the  roapective  boandariea  of 
the  then  open  arable  fields,  and  to  one-fifth  part  of  the 
severs]  ancient  iucloaurea  and  homesteada  within  the 
said  reapectire  parUhes  that  were  arable,  and  to  one- 
eighth  part  of  the  residue  of  the  lands  and  groands 
(except  glebe  land)  Ijring  and  being  within  the  said 
pari»lie»  respeclively,  subject  or  liable  to  the  pajment 
of  tithes  in  kind,  or  to  anjr  modus  or  composition  in 
lieu  tliereof,  and  that  the  lands  so  to  be  set  out  as 
aforesaid  should  be  deemed,  taken  and  considered  as 
equal  to  the  Take  of,  and  should  b*  accepted  in  full  bar, 
satisfaction  and  compensation  of  and  for  all  tithes,  both 
great  and  small,  and  all  compositions  and  pavments  in 
lieu  of  titliM  arising,  renewing,  or  payable  within  the 
■aid  parishes  of  Long  Bennington  and  Foston  (Easter 
ofleringii,  mortuaries,  and  other  surplice  fees,  which 
were  thereby  reserved  to  the  said  vicar  of  Long 
Bennington  and  Foston,  only  excepted).  And  it 
was  thereby  also  enacted  that  out  of  the  same 
lands  so  to  be  set  out  in  lien  of  tithes  in  the  said 
parish  of  Long  Bennington  as  aforesaid,  the  said  com- 
missioners should  and  they  were  tliereby  required  to 
allot  unto  the  said  R.  Lock  »nd  his  successors,  vicars 
ts  aforesaid,  two  plots  or  parcels  of  land  in  the  parish 
of  Long  Bennington  arori>said,  containing  together 
30  acres  statute  measure,  5  acres  whereof  should  bo 
situate  in  a  place  called  the  Green  (to  adjoin  the  turn- 
pike road)  opposite  or  nearly  so  to  the  dwelling-house 
of  John  Remington,  and  the  residue  thereof  at  n.) 
greater  distance  tliau  half  n  mile  from  the  said  five 
acres,  and  that  all  the  residue  of  the  said  land  to  be 
set  out  for  tithes  as  aforesaid  should  b«  allotted  to 
the  said  Sir  W.  Manners  or  his  heirs,  subject  never- 
theless to  the  payment  of  the  corn  rents  thereinafter 
reserved,  and  the  said  commutsioners  were  thereby 
required  to  ascertain  what  part  of  the  said  lands  so 
to  be  set  out  for  tithes  as  aforesaid  within  the  said 
parish  of  Long  Bennington  should  (with  the  said  thirty 
acres  tbcreinbefora  directed  to  be  allotted  to  the  said 
R.  Lock  and  his  successors  vicars  as  aforesaid)  in  their 
judgment  be  a  fair  and  equitable  compensation  for  the 
vicarial  tithes  and  other  payments  in  lieu  of  tithes 
arising  or  payable  iviihin  the  parish  of  Ix)ng  Ben- 
nington aforesaid  to  the  said  vicar  of  Long  Bennington 
and  Fusion  aforesaid,  and  what  part  of  the  same  lands 
within  the  parish  of  Foston  aforesaid  should  in  their 
judgment  be  a  fair  and  equitable  compensation  for  the 
vicarial  tithes-  and  other  payments  in  lieu  of  tithes 
arising  or  payable  wilhiu  the  parish  of  Foston  afuresaiil 
to  the  said  vicar;  and  it  was  further  enacted  that  the 
said  vicar,  in  lieu  of  sach  parts  or  proportion  of  land 
and  of  the  vicarial  tithes  appertaining  to  the  said 
vicarage,  should  have  and  be  entitled  as  well  I  o  the 
said  thirty  acres  thereinbefore  directed  to  be  allotted 
to  him,  as  to  the  com  rents  to  be  ascertained  and  paid 
SI  manner  thereinafter  mentioned  (that  is  to  say); 
the  said  commissioners  should  from  the  London 
Oaitttt  and  by  such  other  ways  and  means  as 
they  ahould  think  most  proper,  inquire  what 
had  been  the  average  price  of  good  marketable  ivlieat, 
in  the  county  of  Lincoln,  during  the  term  of  twonty- 
one  years  next  preceding  the  passing,  of  that  Act,  and 
should  in  and  by  their  said  award  ascertain  and  set 
fortli  what  respective  quantities  should  in  their  judg- 
ment (according  to  snch  average  price  as  aforesaid)  be 
equal  to  the  yearly  value  of  the  lands  in  each  of  the 
said  respective  parishes  (except  the  said  thirty  acres 
thereinbefore  directed  to  be  allotted  to  the  said  R. 
Lock),  to  be  ascertained  as  the  fair  and  equitable  com- 
pensation for  the  vicarial  titles  and  other  piymenls  in 
lien  of  tithes  appertaiain  J  to  tli9  said  vicarage,  and  that 


there  should  be  paid  and  payable  to  the  virar  of  the 
said  parishes  of  Long  Bennington  and  Foaton,  and  hi« 
snccessors,  for  ever,  oat  of  the  whole  of  the  U:»ls 
tliereby  directed  to  be  allotted  to  the  said  Sir  W 
Manners  for  tithes  within  the  parish  of  Long  Ber.uia;- 
ton  aforesaid,  according  to  the  value  of  tba  vicaiul 
tithes  and  other  payments  in  lien  of  tithes  arising  within 
the  same  parish,  and  appertainug  to  the  said  vicarage, 
snch  sum  of  money  as  should  be  equal  to  tb«  value 
of  the  quantity  of  wheat  so  ascertained  aocordiag 
to  the  average  price  aforesaid,  and  out  of  the  whole  of 
the  lands  thereby  directed  to  ba  allotted  to  the  said 
Sir  W.  Manners  for  tithe*  within  the  parish  of 
Foston  aforesaid,  according  to  the  valne  of  the  vicarial 
tithes  and  other  payments  in  liea  of  tithes  within  the 
same  parish,  and  appertaining  to  the  said  ricarag* 
such  sum  of  money  as  should  be  equal  to  the  valoe  o 
the  quantity  of  wheat  so  to  be  ascertained  according  to 
the  average  price  aforesaid,  which  said  respective  re^ts 
or  sums  of  money  should  be  payable  and  paid  to 
lbs  said  vicar  and  his  successors,  either  at  the  vicangs 
honse  in  the  parish  of  Long  Bennington  aforesaid,  or 
at  such  other  place  or  places  within  the  said  respective 
parishes,  or  either  of  them,  as  the  vicar  thereof  for 
the  time  being  should  appoint  by  fbnr  equal  quarterly 
payments  in  every  year  for  ever,  that  is  to  say,  the  25th 
Dec.,  the  25th  March, the24thJa^^  and  the  29th  Sept, 
clear  of  all  parochial  taxes,  rates,  dnes  and  assess- 
ments whatsoever  (and  the  amount  of  the  land-tax  to 
be  paid  in  respect  thereof  to  be  ascertained  according 
to  the  proportion  in  which  theUnds  respectively  there- 
with should  contribute),  the  first  payment  whereof  should 
grew  due  and  be  made  on  the  25th  Dec  next  aft<r  the 
execution  of  such  award,  or  such  earlier  quarterly  day 
of  payment  as  the  sud  commissioners  should  by  any 
writing  under  their  hands  direct  or  appoint.  Aod 
it  was  enacted  that  the  tithes  in  lieu  wbereof 
the  said  30  acres  of  land  were  thereinbefore  directed 
to  be  allotted  and  such  rents  were  to  b«.'  paid  abooU 
cease  and  be  for  ever  extinguished  on  or  before  the 
29tb  Sept.,  or  sncli  earlier  quarterly  day  as  shoald 
next  precede  the  first  quarterly  paymsnL 

The  commissioners  accordingly,  by  their  award,  set 
out  684  acres  2  roods  and  S8  perches  in  the  paiish 
of  Long  Bennington,  being,  with  certun  berb.i;;e  also 
awarded  to  the  impropriator,  in  their  judgment  eqoal 
in  value  to  one-fitlh  part  of  all  the  lands  that  were 
then  open  and  uninclosed,  lying  within  the  boundaries 
of  the  then  open  nrable  fields,  and  to  cne-eigl,tl>  part 
of  all  the  residue  of  the  lands  and  grounds  lying  and 
being  within  the  said  parish,  subject  or  liable  to  the 
payment  of  tithes  in  kind,  or  to  any  modus  or  com- 
position in  lieu  thereof  (none  of  the  titbeable  pans  of 
the  ancient  inctosures  and  homesteads  being  then 
arable),  and  declared  that  the  said  lands  co  set  out 
were,  according  to  the  directions  of  the  said  Act,  to  ba 
deemeJ,  taken  and  considered  as  equal  to  tli*  valoe  of 
and  to  be  accepted  in  full  bar,  satisfaction  and  com- 
pensstinn  of  and  for  all  tithes  both  great  and  smalL 
and  all  compositions  and  payments  in  liea  of  litlit* 
arising,  renewing,  or  payable  within  the  said  parisb  of 
Long  Bennington  (Easter  offerings,  mortuaries  and 
surplice  fees,  which  were  by  the  said  Act  reserved  to  the 
said  vicar  of  Long  Bennington  and  Foston,  only  «x> 
cepted). 

The  commissioners  allotted  to  the  vicar  of  the  said 
parishes  30  acres,  part  of  the  said  684  seres  2  roods 
and  28  perches,  and  they  awarded  the  rendue  of  the 
said  last-mentioned  lands  to  Sir  W.  Manners,  as  im- 
propriator, subject  nevertheless  to  the  payment  of  th« 
sum  of  147<.  16s.  6<2.  by  the  year  to  the  said  Robert 
Lock  and  his  successors  the  vican  as  aforesaid,  as  • 
com  rent  or  yearly  payment  of  money  to  be  paid  by 
four  equal  quarterly  payments,  dear  of  all  parochial 
taxes,  rates,  dues  and  assessments  whatsoever,  except 
the  land-tax,  wUich  said  -jtaAj  sqm  of  147A  14*.  M.| 
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together  with  the  nid  30  aorei  awtrded  to  the  said 
vicar,  tbejr  declared  to  be  iu  Iheir  judgment  a  fair  and 
equitable  compcnsalbn  for  llie  Ticarial  titbei  and  other 
pajrmenti  in  lieu  of  tithes  appertaining  to  the  aaid 
vioamge,  arising  or  pajsble  within  the  parish  of  Long 
Beoaingtoa  aforesaid,  to  the  said  rioar. 

The  oommissioners  further  declared  that  70  quarters 
8  bosbels  4  quarts  and  I  pint  of  good  marketable 
wheat  were,  aooording  to  the  then  asoertained  arerage 
price  of  5s.  3dL  per  bashal,  equal  to  the  said  jrently 
■am  of  147A  \6i.  6</.,  and  in  further  parmanca  of  the 
■aid  Act,  the/  declared  the  mode  in  which  the  nlus  of 
the  laid  com  rant  should  be  re-aseertained  from  time  to 
time. 

From  the  maldng  of  the  laid  award  the  rioar  of 
Long  Bennington  and  Foston  has  always  been  aseeaied 
to  the  poor-rate  for  the  parish  of  Long  Beunuigton  in 
respect  of  the  30  acres  so  awarded  to  bim  as  aforesaid, 
but  be  haa  not  of  late  jrear*  been  assessed  to  the  poor- 
rute  for  the  parish  in  respect  of  his  said  com  rent  The 
occupier  of  the  land  allotted  to  the  impropriator  as 
afuraaaid  has  always  been  assessed  to  the  said  poor- 
rata  in  reepect  of  the  said  land  sinoe  the  said  award, 
bnt  it  cannot  be  ascertained  wb  Jther,  in  estimating  the 
rateable  rUue  of  the  said  land,  any  dedoction  has 
•ver  been  claimed  or  made  in  respect  of  the  eom-rent 
■o  eliarged  thereon  as  aforesaid. 

The  present  ralue  of  the  said  com  rent,  ascertained 
hj  the  mode  prescribed  by  the  said  Act,  is  iOU.  14s. 

At  the  time  of  the  coming  into  operation  of  the 
Union  Assessment  Committee  Act  1862  (SS  &  86  Viot. 
e.  103),  the  land  so  allotted  to  the  impropriator  was  in 
the  oecnpation  of  the  resps.  John  Wood  Andrews  and 
Cynis  Andrews,  and  is  the  laad  mentioned  in  the 
notice  and  ground  of  appeal  already  referred  to. 

In  pursuance  of  the  last-mentioned  Act,  the  cburch- 
wardens  and  orerseers  of  the  poor  of  tlie  parish  of 
Liong  Bennin^n  made  a  list  of  all  the  rateable  here- 
ditaments in  their  parish,  with  the  annual  ralue  thereof 
respectirely,  including  therein  the  honse  and  land 
in  the  oceuptlion  of  the  resps.  John  Wood  Andrews  and 
Cyrus  Andrews,  which  were  assessed  at  the  full  annual 
value  of  the  said  house  and  land,  without  making  any 
deduction  or  allowance  in  respect  of  the  corn  rent 
charged  on  the  said  land  by  the  said  Inclosnre  Act. 
The  parish  offlcers,  in  fact,  valued  the  house  and  land 
just  as  if  they  were  tithe  free^  and  were  not  charged 
with  any  com  rent. 

The  rasps.,  John  Wood  Andrews  and  Cyms  Andrews, 
Kare  to  the  assessment  committee  of  the  Newark 
Union,  in  which  Long  Bennington  is  situate,  and  to  the 
oreiseets  of  the  pirish,  notice  in  writing  that  tbey 
objec-ed  to  the  raluation-list,  and  claimed  that  in 
•saetsing  the  rateable  value  of  the  said  house  and  land, 
the  amonnt  of  tii«  com  rent  which  tbey  paid  to  the 
vicar  under  the  Indosure  Act  should  be  deducted. 

The  committee  admitted  the  objection,  and  amended 
the  Taluation-list  by  reducing  the  assessment  upon  the 
honse  and  land  occupied  by  the  resps.  John  Wood 
Andrews  and  Cyrus  Andrews,  by  the  said  sum  of 
904^  14s.  the  present  ralue  of  the  said  com  rent 

The  churchwardens  and  OTeneers  of  Long  Benoiagtoo 
thereupon  made  the  rate  appealed  against,  and  sisesisd 
the  resps.  John  Wood  Andrews  and  Cynis  Andrews 
thereto  at  the  said  reduoed  sum. 

The  question  for  the  opinion  of  the  eonrt  is,  whether, 
in  estunating  the  annual  ralue  of  the  said  house  and 
Und  for  the  purpose  of  ascertaining  the  gross  estimated 
rental,  or  the  net  annual  ralue  thereof  under  35  &  S6 
Vict.  c.  103,  s.  15,  and  6  ft  7  Will.  4,  e.  96, 
•.  1,  the  amoont  of  the  said  eoro  rent  oagbt  to  be 
deducted. 

If  the  court  should  be  of  opinion  that  the  amonnt  of 
sneh  com  rent  ought  to  be  deducted,  the  rate  is  to  (m 
eonfinned ;  but  if  the  court  thsuld  be  of  opinion  that  it  ia 
sot  to  bt  dvdocted,  then  the  nt«  is  to  b«  wneoded  b^ 


increaamg  the  rateable  ralue  of  the  said  hooss  and  land 
by  the  said  sum  of  304^.  Hi. 

A  judgment  in  conformity  with  the  decision  of  the 
court,  and  for  such  costs  as  the  court  shall  adjudge,  is 
to  be  entered  on  motion  by  either  party  at  the  sessions 
next  Of  next  bnt  one  after  rach  decision  shall  hare  been 
giren. 

Cave  appeared  for  the  app.,  and  contended  that  tlie 
tithsj  had  been  extinguished  by  the  statute,  and  that 
the  occupiers,  J.  W.  and  C.  Andrews,  were  liable  to  be 
assessed  at  the  full  ralue  of  their  landa  on  the  ground 
that  they  were  tithe  free ;  and  that  eren  if  the  tithes 
had  not  been  extiuKuisbed  they  were  the  ooenpiers  of 
the  lands  which  had  been  substituted  for  the  tithee, 
and  were,  therefore,  occupiec*  io  fact  of  the  lithas 
themielTes.    He  cited 

6  &  7  Will.  4,  0.  96,  (.  1 ; 

6&7  Will.  4,  0.71,1*  17,87| 

83&84  Vict.c.9S,  s.  1; 

Ji4g.y.S»mD,  12Q.  B.419: 

lowmkt  V.  Sonu,  'i  W.  BL  1259 ; 

A  J.  Boldero,  4  B.  &  C.  467; 

Cial/kld  V.  Atstow,  8  B.  &  C.  863 ; 

Ckaater  t.  Oluti,  9  B.  &  C.  479 ; 

R.  J.  WUson,  5  NcT.  &  Men.  119; 

R.  T.  Gttal  aamhUtoa,  I  A.  &  E.  US. 
Poland  for  the  resps.  J.  W.  and  C.  Andrews. — The 
cora  rentcharge  is  a  tiths  commnlation  rentcharge 
within  the  meaning  of  6  &  7  Will.  4,  c.  96,  s.  I,  and 
as  &  26  Vict.  c.  103,  s.  IS,  and  ought  to  be  deduoted 
from  tlM  annual  ralue  of  the  rectorial  lands.  In 
addition  to  the  abore  oases,  be  ivferred  to 

a,  V.  JoddrM,  1  B.  &  Ad.  403 ; 

R.  T.  Lum$dai»i,  10  A.  &  £.  157  ; 

Ji:  V.  Captl,  12  A.  &  K.  382,  402 ; 

R.  V.  Aiiama,  4  B.  &  Ad.  61. 
Eblb,  C.  J. — I  am  of  opinion  that  thi  app.  in  thli 
oaae  is  entitled  to  succeed,  and  I  say  this  after  listen- 
ing to  an  able  argument  on  behalf  of  (be  reaps,  by  Mr. 
Polsnd,  in  which  erery  aixument  of  which  the  easi 
was  capable  was  brought  forward.  In  lbs  parish  of 
Long  Bennington  thirty  acres  of  laud  were  by  tlie 
statute  allott^  to  the  rioar  in  additiou  to  a  cora  rent 
issuing  out  of  certain  other  lands  in  the  pariah  in  lieu 
of  all  (icarial  tithes,  which  were  thereupon  to  cease 
Snd  be  for  erer  extinguished.  The  etatute  provides, 
that  the  com  rent  is  to  be  paid  to  the  vicar  "  clear  of 
all  parochial  taxes,  dues  and  assessment  rates."  One 
thing  is  clear,  that  if  this  but  clause  bed  not  been 
inserted  in  the  statute,  the  com  rent  would  have  been 
rateable  as  being  a  parliamentary  compensation  ia  lien 
of  tithes,  which  has  been  held  by  msny  decisions  to  be 
rateable  as  the  tithes  themselves  would  bare  been. 
Mr.  Poland  said  that  there  wai  a  strong  analogy 
between  this  ease  and  the  ease  of  a  tithe  oommutation 
rentcharge,  which  is  by  statute  subject  to  rataa,  and 
whioh  by  tb«  Panebial  Assessment  Act  is  to  be 
deducted  from  the  amount  upon  which  the  occupier  of 
laad*  ia  oharged.  Bnt  my  judgment  tnma  entirely  on 
the  elTect  of  tb«  statot*  eraating  the  com  rent 
here  in  question.  It  clearly  would  be  an  unjust 
thmg  in  the  Legislalon,  when  a  Urge  fund  has  to  be 
made  up  by  oontribntion,  to  exempt  any  peisoa  from 
contribution,  and  it  woold  b«  inequitable  to  the  other 
peiaona  who  would  have  to  make  up  the  deBoieney. 
There  is  a  prsanmptioa  against  the  Legialature'a  doing 
this,  and  where  it  has  been  possible  to  put  a  constraction 
on  a  atatnt*  so  as  to  avoid  such  an  injustice,  it  has 
always  been  done.  Ur.  Poland  aays  that  the  object  of 
the  Legialatnre  waa  to  benefit  the  vicar.  Now,  the 
thing  to  be  done  on  the  inoloenre  was  to  give  a 
portion  of  land  ia  lien  of  the  tithes  rectorial  and 
vicarial  of  the  parish.  The  whole  of  this  wiu  to  go 
to  the  owner  of  the  rectorial  tithee,  for  we  may 
keep  out  of  qaestiun  the  thirty  acrea  which  were  con- 
veqieat  to  the  vicar's  gocopatiwi,  w4  wlti«b  49  nut 
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bear  npoo  tkis  queation  of  rentcharge.  Hoir,  then, 
was  the  ricar  to  ba  compensated  fur  the  Ion  of  his 
tithes  ?  The  effect  of  the  arrangement  is  this  :  The 
commissioners  are  to  find  oat  llie  ratio  of  the  value  of 
the  vicarial  tithes  to  the  value  of  Ihe  rectorial  tithes  ; 
to  pick  out  so  much  land  as  hears  the  same  ratio  to 
the  remainder,  and  go  througli  the  ordinary  process 
of  estimating  the  qaantity  of  corn  equivalent  to  the 
money  rent,  and  to  allot  to  the  vicar  so  much  as  is  equal 
to  the  yearly  value  of  the  lands  so  to  be  ascertained,  as 
a  fair  and  equitable  compensation  for  vicarial  tithes 
and  other  payments  io  lieu  of  tithes.  The  commis- 
sioners were  boond,  as  between  the  vicar  and  the 
rector  and  the  test  of  the  parish,  to  treat  the  arrange- 
ment made  by  the  Leginlature  to  be  in  accordance  with 
the  Tithe  Cammutation  Act,  that  the  vicar  should 
not  hare  the  anxieties  of  agricultural  speculation 
accompanying  the  holding  of  much  land.  The 
rectos  has  a  statutory  lease  of  the  land  for  ever, 
and  it  is  (be  duty  of  the  commissioners  to  ascertain 
the  fair  rack-rent  to  be  paid  as  if  the  vicar  had  let  the 
Und  to  the  rector.  In  that  case  the  rector  would  have 
been  the  occupier,  and  would  have  had  to  pay  the 
rates.  It  would  be  an  injustice,  after  the  Legialnlnre 
had  exempted  the  vicar,  for  us  to  shift  the  burden  on 
to  the  vicar  from  the  oocnpier  of  the  vicarial  lands. 
Upon  the  speeial  terms  of  the  statute  our  judgment 
ought  to  be  for  the  app. 

WiLUAua,  J.— U  was  not  the  intention  of  the 
Legislature  to  give  a  bounty  to  the  vicarage.  The 
tithes  are  to  be  rated  in  some  manner  or  other  for  Ihe 
benefit  of  the  parish.  The  Act  exempts  the  vicar 
from  the  payment  of  rates  in  respect  of  ;titlies,  but  the 
corn  rentcharge  is  to  be  measured  on  the  foundation  of 
what  woiild  be  a  quantity  of  land  which  would  be  a  fair 
and  equilabls  compensation  for  the  tithes,  to  be 
ascertained  plainly,  not  by  giving  the  vicar  the  full 
value  of  the  tithes,  which  would  be  to  make  him  a 
present  of  the  rates,  but  by  deducting  the  amount  of 
the  rates.  He  receives  compensation  for  the  titlies 
mtmu  the  rates,  and  there  is  no  hardship  in  assessing 
the  rector's  lands  to  the  full  value,  for  the  rector  has 
been  compensated  for  the  payment  of  rates  for  the 
vicarial  tithes,  inasmuch  as  the  burden  on  his  land  is 
80  much  the  less.  The  proper  arrangement  is  that  the 
l.mds  which  the  lay  rector  gels  should  be  charged  on 
their  annual  value,  without  any  deduction  for  the  rales 
for  which  the  vicarial  lands  were  liable.  If  the 
Parochial  Assessment  Act  hnd  never  been  passed,  it 
would  not  have  been  right  to  take  the  value  otherwise, 
and  that  statute  does  not  affect  the  present  case,  as 
tiM  com  rent  hers  is  nit  a  tithe  commutation  rent- 
charge  within  the  words  or  spirit  of  the  Act 

WiLLES,  J.— The  local  Act,  passed  in  1794,  deals 
with  the  tithes  snd  not  with  the  rates,  and  it  does 
not  interfere  with  the  ordinary  rule  that  the  occupier 
of  tithes  thonld  be  rsttabla  in  respect  of  them.  There 
was  no  intention  on  the  part  of  the  Legislature  to 
benefit  the  vicar.  The  compensation  could  not  be 
ascertained  without  considering  the  deductions  to  be 
made  for  rates,  which  must  be  paid  by  some  one 
onleu  the  statute  expressly  enacts  that  they  shall 
drop.  Our  judgment  will  be,  that  the  rata  be  amended 
as  stated  in  the  words  of  the  IStb  paragraph  of  the  case. 

Com  applied  for  costs.  [Eblk,  G.J.— The  resps. 
have  oomehsre  to  support  the  decision  of  Ihe  assess- 
mant  committee.]  In  reality  the  overseers  took  the 
Sams  view  sf  the  matter  as  the  app.,  and  no  one 
supports  the  rate  besides  J.  W.  and  C.  Andrews. 

By    the   Court.  —  Practically  it   is  a  litigation' 

between  two  individual  ratepayers,   and  the  ordinaiy 

rule  is  that  the  party  wlio  succeeds  should  have  his  costs. 

JitigmaU  far  tKt  app.,  tcilh  eorit  agahut  th* 

requ.  J.   W.  and  C.  Andrnn. 

Attorney  for  app.,  P.  Hmlgkittton. 

Attorney  for  resp.,  7*.  Sobirft, 


COTTBT    OF    EZCHEQtTRR. 

Beporled  by  P.  Bailxi  and  H.  Lsigh,  Esqn.,  Birrl«rr- 
at-Law. 


ifondof,  Jan.  2S. 
Ikwis  v.  Bbandwood  AltD  Uz. 
Slander — Imputation  of  drtmkemtti  ogmntt  eeriift- 
cated  matter  of  a  vessel — iferckaiU  Skipping  Act 
1854  (17  i  18  Vict.  e.  96),  >.  212. 
On  demurrer  to  a  declaration,  which  aUegtd  that  pit, 
vas  a  dulf  certificated  master  mariner  in  command 
of  a  foreign-going  ship  within  the  wuaniag  of  lie 
ilerchant  Shipping  Act  1854,  as  the  matter  of 
the  said  ship  for  hire,  ^c,  and  thai  the  said  vessel 
sailed  to  and  staged  at  Ifassau,  under  the  com- 
mand of  pit.  as  such  matter  as  afortsaiJ,  and 
that  the  female  defLfiUseh/  and  maliciounlji  sptdm 
and  pubUshed  of  pit.  as  master  mariner  as  afore- 
said Ihe  words  following,  that  is  to  eag, "  During  hit 
stag  at  Nassau  he  wasfrequentfy  druiJc,  and  in  that 
state  ha  had  to  be  carried  to  his  boat  to  reach  his 
vessel,  which  was  standing  out  several  nilet  r  it 
was 
Held,  that  such  words  to  tpoken  of  the  pit.  vAUe  the 
matter  qf  and  m  command  of  a  vessel  were  tha 
subject  of  an  action,  and  therefore  judgment  was 
given  fir  the  pit, 

Dschvation. — That  before  the  speaking  of  the  words 
hereinafter  mentioned,  the  pit.  bad  duly  obtained  such 
certificate  for  competency  as  is  required  by  Ihe  Mer- 
chant Shipping  Act  1854  to  be  obtained  by  peraoas 
intending  to  become  masters  of  foreign-going  ships,  and 
possessing  the  said  certificate,  commanded  a  vessd 
called  Ike  Nelson,  being  a  foreign-going  ship  within  the 
meaning  of  the  said  Act,  as  the  master  of  the  said  ship 
for  hire  and  wages  payable  Io  him  in  (hat  behalf, 
(luring  a  foreign  voyage,  in  the  oouno  of  which  the 
said  vessel  sailed  to  and  stayed  at  Massan,  within  Her 
Majesty's  dominions  in  the  West  Indies,  under  the 
command  of  the  pit  as  such  master  as  aforesaid,  and 
at  the  time  of  the  speaking  of  the  said  words  the  pit 
still  retained  such  iertificate  as  aforesaid,  and  exer- 
cised the  employment  or  profession  of  a  certificated 
master  mariner,  and  sought  his  livelihood  thereby. 
Yet  the  deft  Jane,  then  being  the  wife  of  the  deft 
William,  faUe  and  maliciously  spoke  and  pnllisheJ  of 
the  pit,  as  master  mariner  aforesaid,  the  words  fal- 
lowing, that  is  to  say,  "  During  his  stay  at  Nocisau  he 
was  frequently  drunk,  and  in  that  state  ke  had  to  be 
carried  to  his  boat  to  reach  bis  vessel,  which  was 
standing  oat  several  miles  "  (meaning  that  lh«  pit 
whilst  be  was  master  of  the  said  vessel  aforesaid, 
contrary  to  bis  duty  as  master  of  the  said  vessel, 
during  the  stay  of  the  said  vessel  at  Nassau,  had  been 
frequently  drunk,  and  had  been  guilty  of  a  gro:is  act 
of  drunkenness),  whereby  Ihe  pit's  character  and 
ri>palation  as  a  master  mariner  as  aforesaid  has  been 
injured,  aud  the  pit's  said  certificate  became  liable  to 
be  suspended  or  cancelled  if  the  said  charge  had  been 
true  ;  and  the  pit  claims  300(. 
Demurrer  and  joinder  in  demarrer. 
Deft 'a  points:— 1.  That  the  words  spoken  arc  not 
actionable  witbont  special  damage.  2.  That  the 
words  are  not  shown  to  have  been  spoken  or  to  apply 
to  pit's  occupation  as  master  mariner.  S.  Tbit  not- 
withstanding pit's  drunksnness  ashore  doring  the  stay 
at  Nassau,  Ihe  words  spoken  chaigs  no  ineSciency  to 
discharge  his  duties  as  master  of  a  ship,  or  injury  w 
inconvenience  arising  therefrom,  which  would  subject 
the  pit  to  bs  discharged,  or  to  have  his  certificate 
suspended  or  taken  away  under  the  Merchant  Shipping 
Act  1854,  or  otherwise. 

Pit's  point — ^Tbat  it  is  actionable,  svtD  witboat 
special  damage,  to  charge  a  master  mariner  with  sack 
dri)n)(eDqe»  as  vould,  S  tb;  clur^  wec«  ki^s,  render 
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Iiiwix  r.  Brandwood  and  Vx. 
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him  Imbls  to  hara  tbe  wrtifioate  of  compttencj  hm- 
pended  or  revoked. 

The  fulloariog  aectioDS  of  the  Merchant  Shipping  Act 
1854  (17  &  18  Vict,  c  104)  were  referred  to  in  the 
ugoment: 

Sect.  239.  Any  master  of  anj  Britiah  ship  who, 
bjr  wilfal  breach  of  duty,  or  by  neglect  of  duty,  or  by 
reason  of  drunkenness,  dots  any  aU  lending  to  the 
immediate  lott,  dettruetion,  or  etrioui  damage  of  tueh 
tkip,  or  tending  immediately  to  endanger  the  life  or  limb 
of  any  person  belonging  to  or  on  board  of  such  ship, 
or  who  by  wilful  breach  of  duty,  or  by  neglect  of  doty, 
or  by  reason  of  dmnkennen,  nflurs  or  omitt  to  do 
a^  lawful  act  proper  and  reqniiite  to  be  dons  by  him 
for  presenring  such  ship  from  insured  loss,  Ac,  shall, 
for  srery  such  oSenoe,  be  deemed  guilty  of  a  mis* 
demeanor. 

By  sect  241  power  is  given  to  the  Board  of  Trade 
or  any  local  matine  board  to  investigate  cases  of 
alloged  incompetency  or  misconduct  on  tbe  part  of 
any  master,  &ie. 

By  sect  242  the  Board  of  Trade  has  power  to 
sospend  or  annul  the  certificate,  whether  of  com- 
petency or  service  of  any  master,  ike,  in  the  following 
eases,  that  is  to  say:  6nit,  if  upon  any  inrestiga- 
Uoo  mode  in  pursuance  of  the  last  preceding  section, 
h»  is  reported  to  be  incompetent,  or  to  have  been  guilty 
of  any  gross  act  of  misconduct  (ininji:«niKss,  or 
tyranny. 

BagUt,  for  deft.,  in  support  of  the  demnrrsr. — ^Words 
imputing  drunkenness  to  a  mailer  mariner  generally  are 
not  aotionable  witbont  special  damage  unless  they  impute 
miacondnet  in  the  discharge  of  his  duties.  To  charge 
dmnkenness  per  le  at  Nassau  is  not  actionable,  nor  if 
said  of  a  master  mariner.  Ha  might  innocenlly  have 
been  enjoying  himself  aahore.  Nor  is  it  said  that  the 
boat  was  tbe  boat  of  the  vessel.  It  might  be  a  hired 
boat,  which  would  be  "  his  boat"  just  as  a  cab  hired 
by  a  man  is  "  bis  cab"  for  tbs  time.  To  be  the  sub- 
ject of  an  action,  it  must  be  drunkenness  in  the  dls- 
cbarge  of  his  dnty,  which  this  is  not  alleged  to  be. 
So  in  Agre  v.  Craven,  2  A.  &  E.  2;  4  L.  J.,  N.S.,  35, 
C.  B.,  it  was  held  not  actionable  to  charge  a  physician 
with  adultery  (Lord  Denman's  judgment,  2  A.  &  E. 
p.  7),  for  though  said  of  him  as  a  physician,  it  was 
not  shown  how  it  was  connected  with  the  discharge  of 
his  duties.  Lumig  v.  Allday,  I  Cr.  &  J.  301 ; 
9  L.  J.  62  Ex.;  1  Tyrwii.  217,  shows  the  slander 
must  be  spoken  in  relation  to  a  man's  office,  and  con- 
nected with  bis  profession :  (per  Bayley,  B.)  So  also 
in  tbe  case  of  a  clergyman  {Gallieej/  T.  MartkaU,  9  Ex. 
994 ;  23  L.  J.,  N.  S.,  78,  Ex.).  [Pioorr,  B.— 
In  the  case  [of  a  clergyman  having  cure  of  sonls, 
it  would  be  actionable  if  spoken  of  liim  either 
in  his  duty  or  out  of  it,  because  it  would  be 
an  ecclesiastical  offence.  Hay  we  not  assume  that 
ths  vessel  in  the  declaration  is  the  vessel  of  which 
pit.  was  tbe  commander?]  Ves  ;  but  it  is  not  to  be 
aSKimed  he  was  drunk  when  on  board ;  he  might  have 
jumped  on  board  from  the  boat  qnite  fresh.  The 
declaration  says,  **  being  master  of  the  said  vesneL" 
No  doobt  he  is  always  "  master  of  the  veasel,"  but  is 
he  never  to  get  drunk  ashore  7  The  allegation  "  con- 
trary to  his  dnty,"  &&,  is  nothing  unless  it  was  shown 
bow  it  was  contrary.  [Mabtin,  B.  put  the  ease 
of  saying  of  a  coachman  that  he  was  habitually  drunk. 
PiaoTT,  B. — Or,  which  would  be  nearer  to  this  case, 
that  he  was  drunk  when  about  to  be  put  upon  the 
box] 

Dag  contra  for  pit. — Unless  the  eonrt  be  of  opinion 
that  in  point  of  tato  the  pit.  cannot  by  possibility  have 
been  injured  in  his  professional  character,  then  they 
will  let  the  case  go  to  a  jury.  [Polu>ck,  C.  D. — Mot 
by  possibility.  It  must  be  a  reasonable  probability.] 
The  declaration,  it  is  submitted,  sufficiently  alleges  a 
(kader  of  the  pit.  in  tbs  difdiarge  of  bis  duty.    )t 


alleges  that  tbe  vessel  was  under  his  command  as 
master.  [Pollock,  C.  B. — Does  it  say,  "As  deft, 
well  knew?"]  No.  Master  marineis  are  not  ex- 
pressly mentioned,  but  would  be  included  in  the 
enumeration  given  by  Starkie  in  bis  treatise  on  tbe 
Law  of  Libel.  In  Gallaeg  \.  Ufarekall  (vbi  tup.)  t\u 
pit.,  though  a  clergyman,  bad  nothing  to  lose  in 
the  nature  of  temporal  profits;  he  liad  no  beneflcr. 
[Pollock,  C.  B.— It  would  clearly  prevent  him  from 
ever  getting  one;  and  so  here,  if  the  charge  were 
true,  it  would  be  tbe  cause  of  deprivation  of  the 
pit.'s  command.  CnA»iKLi,,  B. — Should  not  your 
innendo  have  gone  further,  and  in  addition  to  say- 
ing "  while  he  was  master  of  tbe  said  vessel,"  have  said 
also,  "  while  he  was  so  acting  ?"  Take  tbe  case  where 
the  inuendo  is  not  definitely  clear,  but  may  or  may  not 
apply  to  the  pit,  is  that  for  the  court  or  tbe  jury  ?] 

1  Bay  it  is  for  the  jury.  In  Pemberlon  v.  Colli,  10 
q.  B.  462;  IC  L.  J.,  N.  S.,  403,  Q.  B.,  words  charg- 
ing an  imputation  on  pit.,  a  clergyman,  in  bis  profes- 
sional character  were  held  actionable,  and  tbe  distinc- 
tion in  Gallioeg  v.  Uarthatt  between  that  ease  and 
Ptmberlon  v.  ColU  is  the  same  as  that  pointed 
out  by  Mr.  Starkie,  vis.,  the  absence  uf  professional 
profits  in  the  case  of  an  unbeneficed  clergyman.  So, 
in  Agre  v.  Craven  (u6i  tup.)  it  was  not  necessarily 
injurious  to  pit.  in  his  profession.  [CUAHSELI.,  B.— 
Does  your  declaration  import  that  he  was  drunk 
whilst  acting  in  command  of  the  vessel?]  It  alhsges 
him  to  be  iu  command  at  the  time,  &c  "  While 
at  Nossan"  is  all  the  time  tbe  ship  was  tliere, 
and  pit.  was  iu  command  all  the  time,  whether  on 
board  or  on  shore.  [Pollock,  C.B.— You  do  not 
allege  that  be  was  drnnk  in  the  discbarge  of  bis 
duty.]  Being  drunk  at  Nassau  whilst  tbe  ship  was 
lying  off  there  under  bis  command  is  an  offence  for 
which,  under  sect.  242  of  the  Merchant  Shipping  Act 
(17  &  18  Vict.  c.  96),  he  was  liable  to  hare  his  cer- 
tificate suspended  or  annulled.  If  it  be  really  possible 
that  a  man  may  be  damaged  iu  his  professional 
prospects,  then  the  court  is  bound  to  leave  it  to  tbe 
jury,  who  slons  can  determine  what  are  tbe  duties  of 
the  master  of  a  ship  lying  off  Nassau.  [Pollock, 
C.  B. — But  before  it  goes  to  tbe  jury  the  court  may 
decide  that  there  is  nothing  to  go  to  tliem.] 

SUrkie  ou  Libel,  126,  130,  was  also  referred  to. 

Bagliit  in  reply. — A  jury  may  find  that  words 
which  at  first  sight  may  be  actionable,  are  not 
so,  as  not  spoken  in  thst  sense,  but  they  canuot 
make  non-actionable  words  actionable.  [Chah- 
NBLL,  B. — If  words  are  clearly  actionable  np  inuendo 
is  wanted.  If  they  are  clearly  not  actionable 
an  innendo  cannot  make  them  so ;  but  take  tbe  inter- 
mediate case  where  they  nag  be  actionable,  then  tbe 
inuendo  is  for  tlie  Jury.  Polix>ck,  C.  B.  referred  to 
Wtlherhtad  v.  Armilage,  in  which  it  was  held  that  to 
say  of  a  dancing  mistress,  "  She  is  as  mnob  a  man  as 
I— she  got  a  woman  with  child— she  is  an  hermaphro- 
dite," was  not  actionable  without  showing  special 
dama^.  "  It  was  no  scandal  to  her  profession,  for  girls 
were  more  frequently  taught  to  dance  by  men  than 
women  :  "  (2  Lev.  233. )(a)]  That  case  and  all  tbe 
others  show  that  tbs  decUration  must  be  precise  and 
certain,  and  connected  with  the  discharge  of  duty. 

Cur.  adv.  volt. 

Jan.  28. — Pollock,  C.  B.  now  delivered  the  judg- 
ment of  the  court  (Polloclc,  C.B.,  Martin,  Cbannell  and 
Pigott,  BB.)as  follows: — This  was  an  action  of  slander 
sgainst  the  wife  of  tbe  deft.,  who  bad  imputed  drunken- 
ness to  the  pit.  while  in  the  command  of  a  veasel 
that  was  then  at  sea  in  Central  America.  We  are  all 
of  opinion  that  such  words,  so  spoken  of  tbo  pit. 
while  the  master  of,  and  in  command  of  a  vessel,  are 

(a)  S.  c.  Freeman,  177,  oom.  WilheHff  v.  Utrmilajt;  an^ 

2  Show.  18,  nom.  ir<M«t^«aii  Y,  Snoiionu. 
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tlia  iobjeot  of  an  aotion.  Therefore  the  judgment  of 
the  court  will  be  for  the  pit.  Judgment  for  pit. 

Pit.'*  attorneys,  Uojd  aad  ChtvalUer,  30,  Jeko- 
ttreet,  Bedford-row. 

Deft.'a  attoriieja,  Gregory  and  Soucliffn,  1,  Bed- 
ford-row.   

Wednetdai/,  Jan.  27. 
Srunois  (ProvUioaal  .^ignee  of  CkeselJen  lamao 

Browne,  an  Insolvent  Debtor)  v.  Evaks. 
JiuolvMt  Dttton  Act  (1^2   Viel.  e.  110)  «.  42, 

iS—Baatrupleji  Act  1861. 
TA«  provisioHal  attignee  of  an  iiuolvtnt  dtblor  can 

MdltgauetionrevtrtioiKuy  uUertttt  of  the  uuolveni, 

and  tue  for  breach  of  tk*  contract,  yiUhoutfirti 

obtainiagjrom  the  Imolvmt  or  Bankrupteg  Court  an 

"order"  toieU,  under  tke  \   <i  %  Viet.  e.  110,  : 

43,  or  til  B.  A.  IS61. 

The  asoignees  of  G.  I.  Browne,  an  insolrent  debtor, 
eaosed  to  be  put  up  to  auction  certain  reTersionarjr 
interests  of  the  insolvent  The  deft,  was  declared  the 
highest  bidder,  and  paid  the  deposit,  but  did  not 
complete  the  purchase.  This  action  wu  brought  to 
recover  the  amount. 

Plea  (amongst  others). — Deft  sajs  that  the  Court 
for  the  Belief  of  lusvlveiit  Debtors  of  England  did 
not,  nor  did  the  Court  of  Bankruptcy,  order  the  pit  to 
sell  or  dispose  of  the  said  properties  or  any  or  either 
oi  them. 

Demurrer  to  that  plea  and  joinder. 

i/.  Smith,  Q.C.  {Wm.  Patenon  with  him),  for  the 
pit  in  support  of  the  demurrer. — By  the  1  &  2  Vict 
c.  110,  s.  37,  upon  the  6Ung  ot  a  petition  in  the 
Insolvent  Debtors  Court,  that  court  is  to  order  all  the 
estate,  &c.  of  such  prisoner  to  be  rested  in  the  pro- 
Tisional  auignse,  and  such  order  when  made  is,  with- 
out an  assignmeot  or  oonveyaoce,  to  vest  all  such 
estats  and  effects  in  the  provisional  assignee,  and  by 
sect.  42  be  is  to  take  possession  thereof  by  virtue  of 
that  order ;  and  then  it  says,  "  and  if  the  said  court 
shjil  so  order,  to  sell  or  otherwise  dispose  of  such 
estate,"  dec.,  and  that  the  provisional  assignee  may 
sue  in  his  own  name,  if  the  said  court  shall  so  order, 
for  recovering  debts  and  enforcing  rights  of  such 
prisoner.  The  seotion  does  not  relate  to  anything 
more,  than  the  assignee  can  take  possession  of. 
[CiiAMSiKi.t.,  B.— Whsn  assignees  bring  actions  of 
trover,  it  is  always  usual  to  have  an  order  to  do  so.] 
Wlieu  goods  were  in  tlie  poasession,  order,  or  dispu- 
aition  uf  the  bankrupt  as  reputed  owner,  then  such 
an  order  to  rest  the  property  was  no  doubt 
requisite  (12  &  13  Vict  c.  106,  (.  125); 
but  not  so  here  under  the  I  ft  2  Vict  c.  110. 
The  insolvent's  eaute  and  interest  in  the  property  in 
question  having  rested  in  the  pit  by  the  resting  order 
under  the  1  ft  2  Viet,  c  1 10,  s.  37,  tlie  pit  had  a  right  to 
tell  aueh  property,  and  no  provision  of  that  statute  or 
of  the  B.  A.  1861  interferes  with  such  right  Sect 
42  of  1  &  2  Vict  c.  110  does  not  spply  to  rsversion- 
■ly  interests  of  the  insolvent  The  provision  of  the 
statute  requiring  an  order  to  tell  relates  only  to 
the  creditors  and  assigneat  of  the  insolvent;  the 
absence  of  any  auoh  order  cannot  be  taken  advantage 
of  by  strangett  like  the  deft,  and  the  absence  of 
any  aueh  order  to  sell  as  mentioned  in  the  plea  it  no 
defence  to  the  action: 

Dance  r.  Wgult,  6  Bing.  486 ; 

Lee  r.  SungHer,  2  0.  B.,  M.  S.  1 ;  and 

Doe  r.  Eoane,  1  C.  &  M.  450,  are  almost  con- 

duaive  upon  the  present  case ; 
Bedop  r.  Baker,  6  Ex.  740,  is  distingnishabl*. 

Premiee  for  deft  in  support  of  the  plea. — This  is  an 
action  by  a  render  against  a  purchaser,  and  it  is  im- 
possible for  the  vendor  to  make  a  good  title  without 
•n  order  «f  (ha  «o«rt  tqUioriting  or  directing  a  sale  by 


the  proriaional  aasiguee.  The  absence  of  taeh  aa 
order  to  sell  as  mentioned  iu  the  plea  is  a  defeaoe  to 
the  action,  and  the  plea  shows  that  the  reodor  is  net 
in  a  position  to  make  a  good  title.  The  want  of  sa 
order  was  an  objection  to  the  title,  and  justifies  the 
breaches  complained  of.  Sect  42  of  1  &  2  VuX.  c. 
1 10  does  apply  to  the  reversionary  interests  of  ths 
insolvent  The  provisions  of  the  statute  requiring  ao 
order  can  be  taken  advantage  of  by  a  stranger  like  the 
deft  and  by  the  deft.  The  sale  was  of  the  iaaolnot's 
expectaiit  interest  in  certain  property  of  rety  triflirg 
value,  and  this  class  of  property  is  parlienlarly  pro- 
vided for  by  sect.  48  of  the  1  &  2  Vict  c  110,  and 
shows  still  mirs  strongly  that  an  order  of  the  court  is 
necessary  before  he  can  sell  or  compel  a  pnrciuaer  to  pay 
for  such  an  intereat  as  this  bought  of  him  aa  assigoee. 
Soppose  the  case  of  a  trustee  authorised  to  sell  wiik 
the'  authority  and  consent  of  the  eettm  qm  trueL  It 
would  be  a  good  answer  to  the  trustee  in  an  aetioa  for 
the  purchase-money,  or  nonrulHIling  a  contract  of  aal», 
to  say  that  he  had  not  obtained  the  oouteat  to  sell 
from  the  eeiftu  ;ii<  trust. 

ilttberleg  v.  Robine,  5  Taunt  625 ; 
ElUot  v.  Edwards,  3  B.  &  P.  181 ; 
Sng.  Ven.  &  Pur.  203  (10th  edit) ; 
This  property  rests  in  the  pit  merely  as  a  tnutce  for 
the  creditors,  and  be  cannot  sue  in  the  present  actios 
because  he  cannot  sell  or  make  a  title :  (Sug.  on  Powers, 
p.  26G.)     [Martix,  B.— Sect  48  is  for  the  bene&t  of 
the  insolvent,  end  the    order  there  is  to  mortgage. 
PiooTT,  B. — Do  yon  contend  that  after  this  sale  Ibe 
court  could  disavow  the  sale?]     Yea;  and   if  then 
were  no  such  order  the  Court  of  Ch.  would  not  decree 
speclGo  performance,  but  give  the  deft  relief  againtt  it 

M.  Smith  in  reply  (>topped.) 

Poli>x;k,  C.  B.— The  eases  cited  on  behalf  of  the 
pit.,  I  think,  show  that  the  order  of  the  court  ineisted 
on  by  the  deft  is  uot  neoetssry  in  order  to  enable  tbe 
assignee  to  sue  a  purchaser,  as  in  the  present  ease.  Ne 
doubt,  if  a  contract  of  sale  be  made,  and  ths  burer, 
before  the  completion  of  his  purchase,  asks  for  the 
order  of  the  court  directing  a  sale,  and  it  turns  out 
that  the  assignee  could  not  get  the  order,  there  might 
then  be  something  iu  the  objection ;  but  the  aasigDee 
has  power  to  sell  under  sect  42,  and  if  the  orJrr 
therein  referred  to  be  produced  before  tbe  compktiea 
of  the  purchase,  it  would  be  sufiBcient  As  to  tbe  4i)ih 
section,  that  gives  the  court  a  discretion  as  to  tbe  dis- 
posal of  the  irisolveot's  property,  and  authorises  it  to 
be  mortgaged  if  more  bcnetcial  to  the  eetate,  or  "  where, 
under  such  circumstances,  the  immediate  sale  tliereof 
for  payment  of  debts  may  be  very  prejodiciaL"  It 
appears  to  me,  upon  the  authorities  cited  by  Mr.  Smith, 
the  plea  is  bad,  and  the  pit  is  entitled  to  our  judg- 
ment 

itARTiK,  B. — I  am  of  the  sams  opinion.  The 
question  entirely  depends  on  sect.  42,  and  teet  43 
hat  nothing  to  do  with  it  The  cases  cited  by  Mr. 
Smith  show  that  the  words  used  as  to  obtaining  the 
order  of  the  court  are  not  conditions  prsoedeat  to 
bringing  the  action.  It  is  difficult  to  see  how  it  is  a 
condition  precedent  to  making  the  sale.  Tbe  plas  is 
evidently  one  to  endeavour  to  escape  from  the  contract 
only,  and  it  is  a  bad  plea.  The  assignee  tells  by 
virtue  of  his  title  of  ownership  under  the  vesting  order 
of  tbe  court,  sect  48,  is  only  for  the  protection  of  the 
interests  of  the  insolvent,  and  where  it  would  b«  mere 
advisHble  to  mortgsge,  and  hat  nothing  to  do  with 
this  matter,  or  the  protection  of  the  rights  of  a  ftr- 
oliaser,  who  mutt  stand  on  his  own  oontraot. 

Chansell,  B. — I  am  of  opinion  the  pit  it  entilisd 
to  the  judgment  ot  the  court  upon  this  demurrer. 
Tbe  deft,  taya  the  pit  cannot  make  out  a  good  title 
as  he  did  not  obtain  nor  was  there  any  order  of  the 
Court  of  Insolvent  Debtors  or  of  Bankruptcy  authoris- 
I  ing  him  to  kU.    If  the  plea  had  at«ted  that  tbe  os«t 
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bad  madt  an  order  not  to  aell,  under  sect.  48,  then  I 
am  not  prepared  to  sa;  that  niiKkt  not  Uavc  been  an 
answer  to  the  action,  but  tliat  is  not  this  case.  Tbe 
Keneral  properly  of  insolvents  rests  nndcr  the  Act  of 
Parliament  in  the  assignee  for  sale  and  distribution  of 
tbe  produce  among  the  creditors ;  and  it  appears  to 
me  the  two  sections  referred  to  do  not  sbotr  that  the 
asiignee  had  no  power  to  sell  withont  preTioosljr 
obtaining  an  order  for  that  purpose  from  tbe  court.  I 
agre«  with  the  decisions  cited  bjr  Mr.  Smith,  and  if  tbe 
aaaignee  wanted  to  mortgnge  the  insolrent's  property, 
then  lie  should  go  to  tho  court  for  an  order  under 
sect.  48. 

PiooTT,  B. — I  am  of  Iha  same  opinion.  Looking 
at  Hot.  48,  I  think  it  i*  clear  if  the  iosolrent  wants 
tnch  an  order  as  prorided  for  by  sect.  48  he  must 
apply  to  the  court  for  it;  but  I  do  not  think  the  eom- 
miaiioner  would  make  any  such  order  after  there  had 
baen  a  sale.  Practically  it  due*  not  vitiate,  I  thiuk, 
tbe  title  of  a  purchiser.  Jadgaunl/w  pit. 

Attorneys  for  pit.,  Waihtr  and  Twi/furd,  5,  South- 
ampton-street, Bloomsbnry. 

Attorney  for  deft.,  J.  £uaiu,  10,  John-street,  Bed- 
ford-row. 


EXOHEaTTSB  OHAMBKB. 

Beportad  by  F.  Baost,  Esq ,  Bartl>ter-at-Law. 

Tuetdag,  Dec  1. 

ERBOB     PltOU     TUB     XXCHBQURB. 

(Before  Willuus,    Willks,  Keatiho,  Bxlbs, 

Blackdurs  and  Mu.u>b,  JJ.) 

Ddubbodb  v.  Bvmsbt  ahd  axotheb. 

Ltatdlord  and  itnaiU — Riglil  of  landlord  to  tananti 

Jlxturtt  at  agaisut  tteeution-ertditor  of  tenant, 
la  a  lean  ofpremutt  to  a  tauuufor  ten  stars,  it  vat 
$tipuUued  tkaf,  in  ease  the  term  should  regularlg 
determine  bf  effiuxioa  of  lime,,  it  should  be  lawful 
for  the  Itttee,  within  taettlg-oiu  dngt  after  such  its 
expiration,  but  nut  at  any  olher  time,  to  remove  any 
tenant's  fittwes   which  he  might  have    attached, 
trnless  the  lessor  thoulJ  elect  to  purchase  them;  and  if 
Ihe^  Itssee  became  bankrupt,  or  had  an  execution 
levied  by  seizure  on  the  premises,  that  the  lessor 
miffht  re-enter,  take  and  refaln  as  her  own  all 
Jtetures    whatsoever,     whether    tenant's    or  trade 
futures,  which  should  then  be  upon  the  premises, 
and  on  such  re-entry  the  term  should  be  absolutely 
determined.     The  lessee  entered  upon  the  pi  emites 
and  annexed  certain  fxturet  (which  a  jury  foumd 
to  be  tenants  fixtures  only).    Shortly  afterwards  the 
whole  were  seized  on  the  pnmiset  by  «n  exiciition 
creditor  of  the  lessee,  whereupon   the   lessor  gave 
the  sheriff  in  possession  notice,  and  claiined  all  the 
fixtures  at  being  her  property : 
Held  (reversing  the  jadgment  of  the  court  below), 
that,  under  the  particular  terms  of  lite  lease,  the 
lessor  was  entitled  to  retain  such  tenant's  fixtures  as 
against  the  executitn-ertdilor. 
This  was  an  appeal  from  the  decision  of  the  Court 
of  Ex.     An  interpleader  issue  bad  been  directed  to 
try  whether  certain  fixtures  at  St.  Martin's  hsU,  Long- 
acre,  let  to  one  W.  G.  Flint,  by  Mrs.  Dnmergue,  and 
aeixed  in  execution  by  the  slieriflf  anieinfi-fa.,  against 
Flint,  at  tbe  suit  of  Rumsey  and  another,  were  lier 
property  a*  against    the    execution-creditors.      The 
cans*  was  tried  on   the  30th  April  1862,  when  the 
following  facts  appeared  : — 

On  the  28th  Mot.  1861,  by  an  agreement  in  writing 
made  between  the  said  Anne  Dumergue  and  W.  0. 
Flint,  it  was  stipulated  that  she  should  giro  Flint  im- 
mediate possession  of  St.  Martin's-ball,  Long-acre, 
tbnt  he  should  directly  commence  &tting  it  up  for 
pubUo   roqaicul  ^rformancei  villi  sents  and  other 


moveable  eflects  for  opening  the  place  in  the  month  of 
March  then  next  following,  upon  which  he  was  to  lay 
out  1000/.  ;  that  upon  his  complying  with  the  terms 
of  this  agrrement,  in  respect  to  that  arrangement,  the 
pit.  Mrs.  Dumergue,  should  grant  him  a  lea»e  in 
a  form  given  in  a  schedule  to  the  agreement, 
and  that  in  the  meantime  ho  should  observe  and 
perform  and  bo  bound  by  all  the  stipulations 
and  prorisiobs  to  be  therein  contained.  In  tho  sche- 
dule to  the  agreement  the  works  and  fittings  were 
specified,  and  included  the  laying  necesiary  gas-pip:ng, 
putting  up  and  Rxing  chandeliers,  sun-lights  and  star- 
lights for  lighting  the  hall,  &o. 

The  form  of  the  lease  was  set  forth  in  tbe  icliedule, 
and  by  that  intended  lease,  Flint  covenanted  that 
be  would  at  the  expiration  or  other  sooner  deter- 
mination of  the  term,  surrender  and  delirer  up  to 
Mrs.  Dumergue,  her  executors  and  administrators,  &e., 
all  tbe  door  locks,  &c.,  leaden  pipes,  tubes,  gutters  of 
lead,  and  all  other  things  which  now  are,  and  which 
from  time  to  time  during  tbe  said  term  shall  be  fixed 
or  fastened  within  or  about  the  said  buildings  and 
premises  thereby  demised,  or  any  pact  thereof,  whole 
and  fit  for  use,  reasonable  wear  and  tear  only  excepted. 
That  it  should  be  lawful  for  tbe  pit.,  her  executors, 
&c,  at  all  times  to  ttike  a  schedule  of  all  fixtures  and 
things  in,  upon  and  about  tbe  premises.  '1  hat  Flint, 
his  executors,  &c.,  would  use  his  and  their  best  en- 
deavours to  maintain  and  improve  the  character  of  the 
premises  as  a  superior  place  of  public  musical  enter- 
tainment, and  will  at  all  times  during  the  laid  term 
keep  sufficient  and  suitable  fixtures  and  moveable 
furniture  and  effects  in  and  upon  tbe  public  part 
of  the  said  premises  fbr  tbe  use  thereof  for  musical 
eotertainments  as  aforesaid,  and  which  moveable 
furniture  and  effects  shall  always  be  of  the  value  of 
500/.  at  the  least,  and  that  none  of  such  moveable 
furniture  and  effects  shall  be  removed  therefrom  save 
for  the  purpose  of  bein^  repaired,  or  of  bring  imme- 
diately replaced  by  others  of  cqu^l  or  greater  value. 
It  was  thereby  agreed  between  the  parlies  that  in  case 
the  term  should  determine  by  effluxion  of  time,  and 
should  not  be  sooner  determined  under  either  of  the 
provisoes  for  re-entry  thereinafter  contained  or  other- 
wise, then,  but  in  no  other  case,  it  should  be  lawful 
for  the  said  W.  G.  Flint,  his  executors,  &o.,  within 
twenty-one  days  next  after  the  expiration  of  Ihe  eiiid 
term,  but  not  during  any  other  period,  to  remove  such 
fixtures,  if  any,  other  than  gas  pipings,  which  it  nus 
agreed  as  aforesaid  should  be  left  on  the  said 
premises,  as  he  or  they  may  have  attached  to 
or  placed  on  the  premises,  and  as  may  l,iw- 
fully  be  removed  notwithstanding  and  without 
breach  of  any  of  the  covenants  contained  in 
the  lease  under  which  the  said  premises  "  were  held  of 
tho  Mercers  Company,"  unless  Mis.  Dumergue  should 
elect  to  piuchase  the  same,  which  it  should  be  lawful 
for  her  to  do  fur  300/.,  or  such  lesser  sum  as  should 
be  their  full  value.  It  was  tXso  thereby  further  agreed 
that  if  the  several  rents  thereby  reserved,  &c,  shuuld 
b«  behind  or  unpaid  for  fourteen  days,  &c,  or  in  case 
of  the  breach  or  nonperformance  of  any  of  the  cove- 
nants or  agreements,  claujes  and  things  therein  con- 
tained, and  which  on  the  part  of,  &c,  or  if  the  said 
W.  G.  Flint,  his  executors,  &c.,  shall  become  bankrupt 
or  insolvent,  or  mnke  any  composition  wiib  or  align- 
ment of  his  or  their  estate  for  the  benefit  of  his  or 
their  creditors,  &c.,  or  if  any  distress  or  writ  of  exttut 
or  execution  shall  be  lawfuUy  levied  or  executed  by 
seizure  on  the  said  pnmiaes,  or  if  bo  or  they  thall 
permit  any  of  bis  or  their  lands  or  goods  elsewhere  to 
be  sold  under  any  other  extent  or  execution,  &c.,  or 
shall  lawfully  be  taken  in  execution  under  any  writ  of 
ca.  sa.,  then  and  in  any  of  the  said  cases,  and  »t  any 
time  thereafter,  and  notwithstanding  any  subsequent 
receipt «(  t^nt,  &c.,  it  sbovtld  be  limful  for  (he  sai4 
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Aiiue  Dnmergue,  her  executors,  &c.,  into  th«  said  pre- 
mises thereb;  demised,  &c.,  to  re-enter  and  tie  same  to 
have  again,  &c.,  and  tlie  said  W.  G.  Flint,  &c.,  to  expel, 
put  ont,  &e.,  and  also  to  seize  and  retain  for  her  and  tUeir 
use,  and  as  licr  and  tlieir  own,  all  Bxtares  whatsoever, 
whether  tenant's  or  trade  or  otherwise,  and  all  gas 
chandeliers  and  other  gas  Bltings  whatsoever,  which 
should  then  be  in  or  upon  the  suid  demised  premises, 
or  any  part  thereof,  whether  public  or  private,  and 
til  it  upon  anj  such  re-entrjr  as  aforesaid  the  said  term 
grunted  should  b«  absolutely  determined,  and  that  no 
relief  at  law  or  in  equity  should  be  given  on  any  terms 
agiiiast  such  re-entry  for  nonpayment  of  rent,  &c. 
Proviso,  that  "  !o  addition  and  without  prejadice  to  the 
conditional  proviso  for  re-entry  thereinbefore  con- 
tained," it  shall  be  lawful  for  the  said  Anne  Dnmergue, 
her  execntors,  &c.,  at  any  time  before  two  years  i^rom 
the  I9tb  Dec.  1861  and  after  six  months' notice,  and 
if  the  lessee  Flint  should  not  previously  to  the  expira- 
tion of  such  six  months'  notice  have  elected  and  agreed 
in  writing  to  purchase  the  premises,  to  re-enter  the 
premises,  and  to  determine  the  term,  and  "  in  that 
event  shall  take  and  retain  for  her  and  their  own 
absolute  property  all  the  tenant's  fixtures  and  move- 
able fittings  and  efiects  in,  about,  or  belonging  to  the 
said  hall,  or  any  of  the  public  portions  of  tlie  demised 
premises,  inclusiva  of  gas  chandeliers,  gas  pipes  and  all 
other  gas  fittings,  and  she  or  they,  &c.  shall  pay 
for  such  tenant's  fixtures  and  moveable  things  so 
taken  and  retained,  such  snm  not  exceeding  1500/.  as 
should  be  the  fair  value  thereof,"  &o. 

There  were  some  goods  and  fixtures  upon  the  pre- 
mises before  and  at  the  time  of  the  before-mentioned 
agreement.  Afterwards  Flint  bronght  others,  and 
atfix«d  therein  other  fixtures  and  things  in  and  upon 
the  premises. 

On  the  5tb  Feb.  1862  a  /t  /a.  was  issued  at 
the  soit  of  the  present  defts.  Bumsey  and  another,  on 
a  judgment  recovered  by  them  against  Flint  for 
293A  8t.  It  was  handed  to  the  bailifiT,  and  he  levied 
the  same  day  and  seized  the  whole  of  the  fixtures  and 
things  then  being  in  and  npon  and  affixed  to  the  pre- 
miss, whereupon  the  claimant  and  lessor,  Mrs. 
Dumergne,  on  the  14th  Feb.  then  next,  caused  the 
sheriff  to  be  served  with  notice  dauning  "  all  the  fix- 
tares  whatsoever  and  all  gas  chandeliers  and  other 
gas  fittings,  and  all  the  seats  in  and  upon  the  said 
premises"  as  her  property.  The  sheriff  then  applied 
for  an  interpleader  summons,  and  a  judge's  order  was 
made  directing  an  issue  to  try  whether  all  the  fixtures, 
&c.,  in  and  upon  the  premises  as  particnlarised  in  Mrs. 
Dumergue's  claim  were  at  the  time  of  tlie  said  seizure 
by  the  sheriff  the  property  of  the  said  claimant  Mrs. 
Duiuergue  as  against  the  execution-creditors,  Bnmsey 
and  Co.,  the  now  defts. 

The  causa  wa*  tried  on  the  30th  April  1862.  The 
jury  found  that  all  the  goods,  &0.,  seized  by  the  sheriff 
were  tenant's  fixtures,  that  such  as  were  affixed  to  the 
premises  were  articles  that  could  easily  be  detached 
from  the  premises,  and  that  any  injury  in  detaching 
them  oonid  be  repaired  without  much  trouble,  and  at 
»  very  trifling  expense,  and  that  they  were  brought  on 
or  put  up  for  the  purpose  of  the  business  to  which  the 
place  and  bnUding  were  to  b«  applied. 

A  verdict  was,  by  the  learned  judge  with  the  consent 
of  the  parties,  directed  to  be  entered  for  the  pit.,  leave 
being  reserved  to  the  defls.  to  move  to  enter  the  verdict 
for  them.  A  rule  nisi  was  subsequently  obtained  fur 
that  purpose,  npon  the  ground  that  there  was  not 
sufficient  evidence  to  support  the  plt.'s  claim  to  the 
property  against  the  defts.,  and  that  npon  the  facts  in 
evidence  and  the  finding  of  the  jury,  it  appeared  that 
the  goods  in  question  were  the  property  of  the  defts., 
as  against  the  pit  Cause  was  shown  against  that 
rule,  but  the  Cjurt  of  Ex.  made  that  rule  absolute. 

TIlis  was  on  appeal  b^  the  pit.  against  thitt  decision. 


Raymnnd,  for  the  app.  Mrs.  Dumsrgne. — ^The  jury 
found  that  all  the  goods  seized  by  the  sheriff  under 
Rumsey's  execution  were  tenant's  fixtures,  and  pro- 
bably the  tenant  Flint  would  have  had  •  li^t  to 
remove  them  if  that  right  had  not  been  cootTo!l«d 
by  the  special  agreement  between  lessor  and  lessee. 
An  executioD-creditor  might  seize  such  fistairs  as 
belong  to  a  tenant,  or  as  a  tenant  is  justified  in  re- 
moving ;  but  here  the  very  terms  of  the  lease  werr, 
that  the  lessee  should  not  remove  them;  and  as  tbey 
were  irremoveable  by  him,  they  were  not  liable  to  hs 
taken  by  any  execution-creditor  of  bis.  In  fact,  the 
execution  put  an  end  to  the  term,  so  that  thcee  fix- 
tures became  the  property  of  the  lessor  when  the 
execution  against  the  lessor  was  levied  by  seizure  on  the 
premises ;  that  was  the  object  and  intention  of  tbepartic* 
expressed  by  the  lease.  The  provisions  of  it  ore  legal, 
and  the  court  will  construe  it  so  as  to  give  tSrtX  to  the 
intention.  \a  Davit  and  another  (AuignttM)  t.  Egtam, 
7  liing.  154,  a  lease  had  been  granted  on  eonditiea 
that  if  the  lessee  contracted  a  debt  on  whidi  be 
should  be  sued  to  judgment,  which  ahoold  be  fol- 
lowed by  execution,  the  lessor  should  re-enter  as 
of  his  former  estate,  and  the  lessor  having  re-entered 
after  a  judgment  and  execution,  it  was  held  he  was 
entitled  to  the  emblements.  In  Rexy.  Topping,  M'Cle. 
&  Y.  544,  s  lease  contained  a  clause  of  re-enliy  in 
ease  the  term  of  years  thereby  granted  ahoold  be 
extended  or  taken  in  execution.  Before  the  ead  af 
the  term  the  sheriff  entered  the  premises  under  a  writ 
of  extent  against  the  lessees  at  the  snit  of  the  Ctova, 
held  an  inqnisition  and  seized  the  lessee's  interest  into 
the  King's  hands :  it  was  held  that  this  proeeedinf  was 
a  taking  in  execution  within  the  tatter  donae  of  the 
conditions,  and  that  the  term  was  determined  and 
forfeited  to  the  lessor. 

Hinthall  V.  Llo:/d,  2  M.  &  W.  450;  and 
Sealon  v.  MarrioU,  8  L.  T.  Rep.  N.  S.  690^ 
before  Stuart,  V.C,  were  also  referred  to. 

W.  G.  Barrison,  contra,  for  the  execnlion-creditoK 
— ^Tbe  jary  found  all  the  goods  to  be  tenant's  fixtures, 
but  son-.e  of  the  articles  were  not  fixtures  at  all,  such, 
for  instance,  as  the  chandeliers  and  seats,  &c  Tbrse 
were  moveable  goods,  and  the  lessor  acquired  no  pro- 
perty in  them  nnder  the  lease,  any  more  than  ordinary 
chairs  and  tables  in  a  sitting-room.  In  Uellam^  v. 
Ea$laood,  6  Ex.  295,  spinning-mules  were  held  dif- 
trainable  for  rent,  and  were  chattels.  The  lessee  hM 
covenanted  only  that  he  will  not  remove  ;  neverthdes, 
these  articles  belong  to  him  :  the  matter  as  bctwcra 
lessor  and  lessee  rests  in  covenant  only.  (He  referred  to 
Amos  on  Fixtures,  321.)  [Btles,  J. — These  ore  oil 
cases  where  the  fixtures  were  removeable  by  the  tenant ; 
but  it  is  said  here  the  tenant  is  prevented  by  his  oira 
agreement  from  removing.]  Lxnti  v.  ThorutoK,  1  C  B. 
379,  decides  that  a  grant  of  goods  not  in  existence,  v 
which  do  not  belong  to  the  grantor  at  the  time  <f 
executing  the  deed,  is  void  unless  subsequently  ratified. 
These  fixtures  were  brought  npon  the  pmnisea  sad 
annexed  after  the  agreement  between  these  partita 
was  entered  into.  [WiLXiiS,  J. — If  Flint  had  beesme 
a  bankrupt  would  you  cay  that  the  assignees  conid 
remove  ?3  Yes ;  the  lease  shows  the  lesfor  bad  e« 
property  in  them  at  that  time.  [Mkixok,  J. — Is 
there  any  case  in  which  goods  covenanted  not  to  be 
removed  until  the  end  of  the  term  have  been  hcU 
seizsbls  in  execution?]  No  express  dedsion;  b«t 
they  were  tenant's  fixtures  and  tenant's  chatteh,  and 
his  property  until  the  end  of  the  term. 

Williams,  J. — We  are  all  of  opinion  lliat  the 
lessor  is  entiUed  to  recover,  and  that  the  judfUMat  of 
the  court  below  must  be  reversed.  The  qoeation  tnns 
entirely  npon  whether  the  tenant  was  entitled  to  re- 
move certain  fixtures.  The  jury  found  that  the  faoit 
were  tenant's  fixtures,  although  some  of  them  wen 
aun^svd  to  the  freehold,  and   out  Undturd'a  fixlttir*. 
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[C,  Cas.  B. 


Iliid  then  the  tennnt  any  right  to  din  nnnrx  them  ;  «nd 
if  he  had  the  right,  eouhl  a  sheriff  ander  a  writ  of  Ji. 
fa.  against  his  goods  at  the  suit  of  one  of  the  tenant's 
creditors  han  the  same  right  to  take  them  in  ezecntioo  ? 
That  depends  chiefly  on  the  agreement  between  the 
landlord  and  tenant,  whether,  according  to  the  terms 
on  which  the  tenant  held  the  premises,  he  had  or  bad 
not  the  ordinary  right  as  tenant  to  dia-annez;  and, 
looking  at  the  terms  of  this  lease,  we  are  of  opinion  that 
the  tenant  had  deprived  himself  of  that  right.  The 
lease  contains  a  covenant  by  the  tenant  to  deliver  np 
t<(  the  pit.  all  doors,  &c.,  and  other  things  which 
tbonid  be  upon  the  premises  during  the  term,  but  the 
court  do  not  assent  to  the  entire  argument  for  the 
pit.  founded  on  that  part  of  the  lease,  althongh  ElUotl 
T.  Biikap,  II  Ex.  113,  shows  that  the  clause  is 
a  landlord's  clause.  The  next  chnse  on  which  the  pli. 
relies  is  that  which  provides  that  the  tenant  shall 
during  the  term  keep  sufficient  fixtures  and  moveable 
furniture  upon  the  public  part  of  the  premises  of 
the  value  of  500/.,  and  not  remove  such  moveable 
fumitnre,  &c,  save  for  repairing  and  being  imme- 
diately replaced,  but  the  eouit  do  not  think  the  app.'8 
case  is  forwarded  by  that  clause.  Is  it  a  mere 
•gieement  by  the  tenant  not  to  remove  or  a  renuncia- 
tion of  his  right  to  those  articles?  If  that  clause 
stood  alone  it  would  rather  appear  to  rest  in  agree- 
ment, and  I  should  incline  to  the  opinion  that  the 
moveable  furniture  might  be  removed.  Then  comes  a 
clnnse  much  more  stringent:  that  in  case  the  term 
should  determine  by  effluxion  of  time,  then,  but  in  no 
other  case,  it  shall  be  lawful  for  the  leasee,  within 
twenty-one  days  after  notice,  but  not  during  any  other 
period,  to  remove  fixtures  attached  by  him.  If  the 
words  "  but  not  during  any  other  period  "  are  to  be 
construed  to  mean  any  other  time  bcfure  or  after  the 
leaso,  that  would  show  an  express  intention  that  these 
fixtures  should  not  be  removed;  but  the  strongest 
expression  of  intention  is  that  which  provides  that,  in 
the  event  of  the  bankruptcy  of  Flint,  or  an  execution 
levied  by  seizure  on  the  premises,  the  landlady  shall  have 
power  to  re-enter  and  seize  as  her  own  all  the  trade 
and  tenaiit's  fixtures.  That  clause  is  almost  conclusive 
to  show  that  the  intention  of  the  parties  was  that  the 
fixtures,  &c.  should  not  be  taken  in  execution.  It  would 
be  inconsistent  wiih  the  right  of  a  landlord  fur  goods 
such  as  these  to  pass  to  assignees  in  the  case  of  the 
tenant's  bankruptcy,  and  a  right  for  an  execution- 
creditor  tn  dis  aimex  and  sever  them  is  equally  incon- 
eistent.  Looking,  then,  at  all  these  clauses,  we  think 
they  are  inconsistent  wiih  the  ordinary  right  which  a 
tenant  has  to  remove  such  property.  It  was  contended 
that  there  is  nothing  in  the  lease  to  show  that  it  was 
the  intention  of  the  parties  that  any  property  in  these 
goods  should  vest  in  the  landlord  except  upon  the 
happening  of  the  events  mentioned ;  but  the  fallacy  of 
that  argument  arises  from  a  misapprehension  of  the 
nature  of  fixtures,  which,  until  eevereJ,  are  not 
chattels.  A  tenant  would  have  a  right  to  remove 
tenant's  fixtures  during  his  term;  but  they  are  not 
goods  and  chattels.  They  are,  as  fixtures,  parcel  of 
the  freehold,  and,  as  such,  not  recoverable  in  trover 
(3/acimfeMA  y.  TvMtr,  3  M.  &  W.  184),  and  there  is 
nothing  inconsistent  in  a  tenant,  during  his  lease, 
abandoning  that  right.  It  was  al»o  contended  that  the 
annexation  of  these  fixtur--s  was  made  by  the  tenant 
subsequent  to  tho  agreement;  but  it  isslill  a  question, 
what  are  the  terms  between  landlord  and  tenant,  and 
if  those  are  that  the  tenant  ia  to  hold  upon  the  terms 
of  bu  renouncing  during  the  term  the  ordinary  right 
irhich  a  tenant  baa  in  reiipect  of  such  fixtures,  the 
court  must  give  effect  to  that  intention.  The  app.  is 
therefore  entitled  tn  this  property. 

The  other  learned  Judges  concurred. 

Judgment  of  the  court  below  reverttd. 

Attorney  for  app.,  Rohtrtt ;  for  reap.,  iftlton. 


CBOWN    CASES  BESEB.VKD. 
Beported  by  Jomi  Thoufsou,  Esq.,  Barrlsteiwit-Law. 

Saturday,  Jan.  23. 

(Before  Cockburn,  C.J.,  Cbomptor  and  Wiu.es,  JJ., 

CuASNELt.,  B.  and  Kbatino,  J.) 

Rko.  v.  Finoos, 

Vexatious    Tndlctmentt    Act  —  Mtctment  preferred 

vnlhout  leooe^Quatlung  objectionable  part — Inad- 

mittibililg  ^evidence  thereon. 
A  prltoner  wot  committed  vpon  one  charge  onJg  nf 

fahe  pretences,  but  an  indictment  tons  preferred 

without  leave  as  required  bg  22  <f-  23  Vict.  e.  11, 

t.  1,  and  found  bg  the  grand  Jury  eoniaining  a 

second  charge  of  false   pretences.     The  prisonei" 

refused  to  plead  and  the  Court  directed  d  plea  of 

not  guiltg  to  the  whole  indictnunt  to  be  entered 

fur  him,  and  received  evidence  of  both  charges : 
Held,  that  the  proper  cotirse  was  to  have  quashed  the 

part  of  the  indictment  relating  to  the  second  charge  i 
Ueld,  also,  that  as  enidence  vpon  ihat  charge  would 

not  then  have  been  admissible,  the  conviction  could 

not  be  suppnrled. 

Case  reser\-ed  for  the  opinion  of  this  court 

William  V'arley  Fuidge  was  tried  before  me  at  the 
Quarter  Sessions  for  the  town  and  county  of  the  town 
of  Southampton,  holden  by  me  on  the  1 1th  Jan.I864,oii 
an  indictment  containing  two  counts.  He  was  eharged  in 
the  first  count  of  the  indictment  with  having  obtained 
on  the  2Gth  Sept.  1863  a  shawl  from  Henry  Smart  by 
false  pretences,  and  in  the  second  count  with  having 
obtained  on  the  !29th  Sept.  1863  another  abawl  from 
Henry  Smart  by  false  pretences. 

The  false  pretences  were  in  each  case  similar. 

When  the  prisoner  wag  plnced  nt  the  bar  his 
counsel  applied  to  have  the  indictment  or  its  second 
connt  qnashed  on  the  gruund  tlial  the  order  of  com- 
mittal reciting  only  one  case  of  obtaining  a  shawl  by 
false  pretences,  namely,  the  one  on  the  26th  Sept., 
the  prironer  could  not  be  tried  for  the  subsequent 
false  pretence,  the  subject  of  the  second  count,  because 
the  prisonrr  bad  not  been  committed  for  that  specific 
ofience,  but  only  for  the  one  of  the  26tk  Sept. 

None  of  the  other  provisions  of  the  Vexatious  Indict- 
ments Act  had  been  complied  with  (22  &  23  Vict.0.  17.) 

I  refused  to  quash  the  indictment  or  its  second 
count,  and  ruled  that  the  trial  should  proceed. 

On  the  prisoner  being  called  on  to  proceed  be  re- 
fused to  do  so,  whereupon  I  directed  the  proper  officer 
of  the  court  to  enter  n  plea  of  not  guilty. 

When,  on  the  trial,  evidence  was  tendered  by  the 
counsel  fur  the  prosecution  in  support  of  the  second 
count  it  was  objected  to  by  the  counsel  for  the  pri- 
soner, but  was  adniitted  by  me. 

In  aumming  up  I  Isit  the  evidence  on  the  two  counts 
to  the  jury,  as  evidence  in  two  separate  and  distinct 
cases;  and  I  asked  them  to  relivn  a  separate  and 
distinct  verdict  on  each  of  Ibe  counts.  They  did  so, 
and  returning  a  verdict  of  guilty  on  the  first  count  I 
sentenced  the  privoner  on  that  count  to  three  months' 
imprisonment,  and  returning  a  verdict  also  of  guilty 
on  the  second  count  I  sentenced  the  prisoner  on  that 
count  to  a  week's  imprisonment,  to  commence  at  the 
expiration  of  the  sentence  passed  on  the  former  connt. 

The  questions  for  the  consideration  of  the  Hon.  the 
Justices  of  either  Bench  and  the  Hon.  the  Barons  of 
the  Exchequer  are : 

1 .  Ought  the  indictment  or  its  second  count  to  have 
been  quashed  ? 

2.  If  the  second  count  ought  to  have  been  qu.isbed 
or  not  proceeded  upon,  was  evidence  relating  to  it  ad- 
missible or  inadmissible  on  the  tiial  of  the  lirat  count, 
and  if  inadmissible  can  the  conviction  on  the  first 
connt  be  upheld  or  not  ?  Mohtaguk  Berk, 

Jm-  16,  1864.  Itccordcr  of  SunthamptoOi 

Digitized  by  LjOOQIC 


778       _ 
0.  Ca».  K.] 


THE  LAW  REPORTEtt. 


rv^oi.  9. 


BBO.  t>.  Bl>CIU(BI.U 


[C.  Cu.  K. 


No  counsel  was  instructed  on  eitlier  side. 

Toaje,  wlio  Iiad  been  counsel  for  the  prisoner  at  the 
trial,  hy  pcnninsion  made  tho  foltoning  suggestions: — 
U  Hiis  clearly  wrong  and  contrary  to  the  Vexatious 
Indiclmenls  Act  to  try  the  piisoner  upon  the  indict- 
ment. LeAve  slioulil  liare  been  obtained  to  insert  the 
second  count:  {lieg.  v.  firay,  9  Cox  C.  C.  218.)  The 
trial  trns  in  iuvitam  so  far  as  the  prisoner  vas  con- 
cerned, he  having  refused  to  plead.  [Cromiton,  J. — 
In  a  case  tried  before  me  at  the  Monmoulhskire 
Assizes  I,  on  a  similar  objection,  after  consult- 
ing my  brother  Channell,  qu:i»hed  the  objectionable 
counts,  luaving  the  good  counts  standing,  (n) 
The  great  error  was  in  directing  a  plea  of  not  guilty 
to  ihe  whulo  record  to  be  entered  for  the  prisuner. 
CucKuuKN,  0  J. — I  doubt  whether  this  is  not  a 
jnalttr  for  the  discretion  of  the  coart,  and  whether  all 
that  a  pris'iner  could  ask  was  that  the  objectionable 
count  might  be  quashed.]  Then,  assuming  that  the 
second  count  ought  to  have  been  quashed,  the  prisoner 
waa  entitled  to  be  in  the  same  position,  as  if  there  had 
been  but  one  charge  before  the  court,  and  if  so  the 
evidence  on  the  oljection.ible  count'  could  not  hare 
been  given,  and  was  in.t'lmissible  :  (^Rtg.  v.  HoU, 
e  Cox  C.  C.  411 ;  I  Bell  C.  C.  280.)  There  the  pri- 
soner was  charged  with  obtaining  a  specific  anm  from 
A.  by  false  pretences,  and  it  was  held  that  evidence  of 
obtaining  another  sum  from  B.  by  similar  pretences 
within  a  week  was  inadmissible  to  prove  guilty  inient. 
The  reception  of  evidence  of  the  charge  iu  the  objec- 
tionable  count  operated  to  the  prejudice  of  the  pri- 
soner. 


(«)  The  {oilowing  is  the  ca««  alluded  to:— 
OXFORD  CmcUIT. 
Mo\-Moi'Tii,  Uarch  31, 18«2. 

David  Davien,  Edward  Daviea,  John  Evans,  Thomas 
Phtlllpfl,  Jolin  Williama,  and  Inaac  V^aupliftn  surrendei-ed 
tu  take  tlietr  trial  upon  a  charge  of  riot  and  aHaault,  and 
dosiruying  fumilm'e,  La.,  ou  tlic  12tli  Sept  ItMil,  at  Alier- 
ct)ru. 

The  Indictment  ccntaiucd  a  great  many  counta,  ioclod- 
lU!{  several  wliieh  chtirpeil  a  cousplrncy. 

JliiMlfsloH,  y.C,  11'.  //.  Coote  and  //.  Jama  conducted  the 
nrohcrution ;  Jl.  ,1<iir)rr  detended  David  and  Thomas 
Uavio.'t;  Niinjihifi  defended  Evans  aud  Phillips:  imdJ.J. 
J*oirrll  defended  Williams  and  Vaughau. 

When  the  defts.  were  arraigned  Smi/lhiei  objected  that 
the  iudictmeut  waa  l>a<l,  upon  the  ground  that  it  contained 
cyuuta  for  eoDspiraey.  without  Rhuwlng  tlmt  such  eounta 
were  admissible  under  Ihe  recent  stnlulo  (2J  t  23  Vict 
c.  17).  jMlBaeil  to  prevent  vexatious  indictmcnta  for  certain 
miKleuieanorx.  The  lat  aection  of  tltat  aiatnte  enacts 
that  uu  indictment  fur  certain  olToncea  therein  named  (in- 
cluding eonapiracy)  shall  be  presented  to  or  found  by  a 
gmuil  jury,  imieaa  the  proaerutor  hoa  tieen  bound  over  to 
proHecnte  or  the  deft  has  lieen  committed  or  Iraund  by 
reco;/nisaoce  to  appear  to  annwer  to  an  indictment  for 
Huch  olTence,  or  tmlea.s  Huch  indielnjcnt  for  auch  olfenco  Ije 
preferred  by  the  direction  or  with  the  conaeul  iu  writing 
of  a  judge  of  a  auperlor  court,  or  of  the  Attorney  or 
Solicitor-Uenerat 

It  was  admitted  that  Ihe  counts  In  queation  had  been 
improjierly  introituccd  hiU)  the  hidictment,  but,  after  a 
long  diHcuKslon, 

CiiOMiTox,  J.  decided  that  he  had  power  to  quash 
the  objectionable  counts,  aud  ordered  them  to  tie  quaahed 
acconlingly. 

J-airrll  (on  the  part  of  Williams  and  Vaughan)  then 

E leaded  a  plea  to  the  jnrisdiction  of  the  court  to  ti7  the 
idictmeut  alleging  that  Ihe  indictment  an  fonnd  by  the 
grand  jury,  contained  the  objectionable  eounta,  which  had 
beeu  inlro(luecd  without  the  neeetisary  legal  authority, 

UmlillettoH,  on  the  part  of  (he  pronceutlon,  then  handed 
in  a  demurrer  to  the  def  la.'  plea. 

A  diacuaaiuu  tlieu  look  pbiee  upon  Ihe  demurrer,  but 

CuoMfTos.  J.,'afiercoii><ulihig(.'hnnnell,  U.  gave  judg- 
ment for  the  Crown.  Ilia  Lorilahip  >iaid  he  thought  he 
had  iwwer  to  qiianh  wMiie  i»f  ihe  count**  without  quaah- 
ing  the  whole  iudicinieui,  though  there  was  no  authority 
for  so  doing. 

Ptnrell  aaid  It  waa  the  intention  of  the  prisoners  whom 
he  represented  to  sue  tmt  a  writ  of  error 

The  four  priaouera,  David  and  Edwanl  Davies,  Evans 
and  I'hilliiw,  then  ))lea»led  "not  guilty,"  aud  Ihe  trial 
proceeded  oa  to  tlieui,  the  juilgmeni  given  by  Ihe  court 
upon  demurrer  bebig  conclusive  as  to  the  other  two 
pruionerK 

A  writ  of  error  was  not  sued  out 


CocKBVBR,  C.J.— W«  are  of  opinion  that  tlae  6nt 
qnestion  asked  of  the  conrt,  whether  the  second  oaoat 
ought  to  have  been  quashed,  muit  be  answered  in  ths 
afBnnative.  As  regards  the  second  question,  we  an 
•f  opinion  that  the  evidence  relating  to  the  itcinJ 
connt  was  inadmiesibte  on  the  trial  of  the  firU ;  *ui 
the  majority  of  Ihe  conrt  are  of  opinion  that  lb*  no- 
viction  npon  that  count  cannot  be  upheld. 

^_^     Contidiim  gnaaioL 

Jtt».  2.3  and  20. 

(Before  Cociuiuiur,  C.  J.,  CBOMrros  and  Wnxa 

JJ.,  CUAKKKLI^  B.  and  Kr.\tixo,  J.) 

Rko.  v.  Buck:«bli. 

Lareeny—Bailte — Purehitte  bg   ngent  of  good*  fir 

froieeular — Appropriutim  lo  proiieulor. 
A  pertoH  teas  empliyed  to  ft<ch  Uomt  coal'  from  tit 

dt/iSi  in  /lis  otan  hone  ami  ant,  for  rtmuMr^twm. 

Tilt  prosecutor  gave  him  8i.  (k/.   lo  b»g  amd  /ildt 

fir  him  half -a  ton  ofcoali.     tie  tetnl  ami  titU  tkt 

coal  merchoHt  lo  load  9  ciff.  i»  the  cart,  and  I  emt. 

in  a  sack,  and  paid  8s.,  and  sttbsrqueKtlj  tie  utittr 

sixpence,     lie  delivered  onlg  9  cirf.  Iv  Iktprtm 

cutor,  retaiiiing  the  other  1  cwf.  .• 
Bdd,  that  t'lere  teas  evidence  of  nfpropriatiom  of  lit 

coals  so  as  to  vest  the  possnsion  i»  the  pruseiMlar, 

and  support  a  conrictit,nfor  lareeng  as  Imiltt. 

Case  reserved  for  the  opinion  of  this  com  I. 

The  prisoner  was  indicted  at  SwatTkam  Sraaions,  M 
the  28(h  Oct.  IS63,  for  emketiling  eight  atsae  st 
eoals,  the  propetty  of  his  master.  A  stco:id  csaat 
charged  a  larceny  of  the  same,  laid  also  a*  tb*  fn> 
perty  of  bis  master. 

The  prisoner,  who  bad  a  bone  and  cart  of  Lis  ova, 
used  from  time  to  time  to  bring  amall  qtinntities  U 
coals  for  the  prosecutor  and  others  from  the  coal  art- 
chants  at  a  rsilffsy-slalioo,  and  be  received  at  the 
rate  of  4s.  per  ton  from  the  prosccator  by  way  «<' 
remuneration. 

On  one  oceasion  the  prosecutor  asked  the  pri:OB*r  ts 
fetch  him  balf-a-ton  of  coals,  and  on  the  moroiag  sAct 
a  servant  of  Ihe  prosecntor'e,  by  bis  master's  orders^ 
gave  the  prisoner  8s.  6d.  of  his  master'*  utunt;  to  pay 
for  them. 

The  prisoner  went  to  the  station  with  his  own  barst 
aud  cart,  and  there  saw  a  man  in  the  employ  of  the 
coal  merchants.  This  man's  evidence  was  to  the  eCitt 
that  the  prisoner  came  to  him  aud  said,  "  I  want  lulf> 
a-ton  of  coals;  pnt  nine  hondredweight  in  tb«  cart 
and  one  hundredweight  in  a  sack,"  as  he  said  the  r>rt 
"  would  hang ; "  that  be  paid  8s,  aud  since  paid  (d. 
more,  which  was  the  full  price. 

In  cressexaminatiun  the  witness  said  that  he  asU 
the  coals  to  the  prisoner,  and  gave  bi-n  credit  fer  the 
balance :  nothing  was  said  as  to  tlie  cuals  being  for  say- 
body  else  thsn  the  prisoner,  nor  wss  the  name  af  ths 
prosecutor  mentioned,  and  the  receipt  wsa  made  oat  te 
the  prisoner. 

The  ptisoner  delivered  9  cwt.,  and  the  proaecstsr,  tm 
weighing  them,  found  tkem  I  cwt.  ahoit.  On  the  cans 
evening  the  prisoner  confessed  to  taking  the  oaalo,  a*d 
aflrrnards  pointed  out  I  cwt,  of  coals  in  bis  shed  ef 
the  same  kind  as  lliose  delivered  to  the  praaeCB<a«  s* 
his  (the  prosecutor's)  propeily. 

The  prosecutor's  evideuco  was  lo  the  effect  that  lbs 
h;>rse  and  cart  were  the  property  of  the  prtaonrr,  sad 
that  he  was  at  hberty  to  fetch  the  coals  vbcn  sad  k»* 
he  liked,  and  that  save  as  aforesaid  be  bad  Bcver  beta 
in  any  way  in  the  employment  of  the  prosecatsr  ar 
leceived  any  wagea  from  hinr. 

His  counsel  objected  Ibst  he  enuld  i.ot  be  eeaviclal 
of  embezzlement,  as  be  was  not  eniployed  aa  a  tetm<, 
nor  were  the  goods  delivered  to  hiai  on  secoaat  of  ik* 
prosecntor  as  his  employer  within  the  24  &  U  Viet 
:.  >6,  Nor  of  larceny,  as  the  good*  bad  aercr  bats  ia 
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the  posstssion,  constractir*  or  otherwise,  of  the  prose- 
cutor ;  nor  was  be  bannJ  to  deliver  the  specific  goods. 

On  the  fncts  the  prisoner  was  convicted  of  Isreeo;' 
on  the  second  eonnt,  the  point  being  reeerred  as  to 
whether  he  coald  be  rightly  conricted  of  larceny  nnder 
the  above  arenmstanees. 

Drake  for  the  prisoner. — It  is  snbniitted  that  tb« 
eonrietion  for  larceny  cannot  be  sustained,  as  the  coals 
bad  not  been  in  the  possession,  actual  or  constrnctive, 
of  the  prosecutor.  In  Rrg.  y.  Retd,  1  Dears.  C.  C. ; 
6  Cox  C  C.  284,  the  coals  were  placed  by  his  servant-, 
the  prisoner,  in  the  prosecntor's  own  cart  And  in 
Spear'i  case,  2  Leach,  C.  C.  962,  the  oats  the  subject 
of  the  larceny,  were  pot  in  the  prosecntor's  own 
barge,  and  the  prisoner  was  the  servant.  Here  the 
coals  were  bought  by  the  piisoner,  who  was  not  the 
servant  of  the  prosecutor,  and  pnt  in  his  own  cart, 
over  which  the  prosecutor  liaJ  no  control.  In  Rex 
r.  IValtk,  4Tannt.  276,  Heath,  J.  said  :  "Spear'$  case, 
on  which  Jkg.  r.  Rted  a  good  deal  depended,  went 
upon  the  ground  that  the  corn  was  in  the  prosecutor's 
barge,  which  was  the  same  thing  as  if  it  had  been  in 
bis  granary."  The  case  6nds  that  the  prisoner  was  to 
fetch  the  coals  how  and  when  he  liked  ;  and  credit  was 
given  to  the  prisoner.  In  R.  v.  Reed  the  coals  were 
expressly  bonght  for  the  prosecntor,  and  credit  given  to 
bim.  It  may  be  contended,  in  this  rase,  that  the  pro. 
■eentor  not  only  bad  not  possession,  but  not  even  a 
property  In  the  coals.  [Cromptox,  J. — If  I  remit 
to  my  agent,  and  tell  him  to  buy  and  send  me 
timber,  and  be  doe*  bny  timber,  but  misappropriate;, 
oonld  I  not  sne  for  it  as  a  bailee  ?  It  comes 
almost  within  the  principle  of  <$'iV  Thomat  Plumer't 
case,  Tayhr  t.  Plumer,  3  M.  &  S.  56*i.]  It  is 
submitted  that,  until  the  prisoner  had  done  som*. 
thing  more  than  pnt  the  coals  in  the  course  of  transition 
no  property  vested  in  the  prosecntor.  [CocKDUR^f, 
C.  J. — There  ran  be  little  doubt  that  when  he  took  the 
ewt.  of  coals  he  meant  to  take  them  as  part  of  the 
prosecntor's  property.]  It  is  by  no  means  clear  that 
the  coals  were  bonght  with  the  identical  money  given 
to  the  prisoner  by  the  prosecntor ;  he  paid  for  part  and 
part  was  on  credit.  Secondly,  with  reference  to  the 
Biilee  Act,  20  &  21  Vict.  c.  54,  s.  4.  Notwithstand- 
ing that  Act,  the  goods  must  have  been  ie  prosecntor's 
possession  to  8upp'>it  larceny.  Again,  he  was  not 
bound  to  deliver  this  specific  half-ton  of  coals,  which  he 
most  have  been  to  support  larceny  as  a  bailee : 

Rey.  y.  UauM,  8  Cox  C.  C.  491 ;  1  L.  &  C.  58. 
There  was  no  bailment  here  at  all. 

Mo  one  was  instructed  on  behalf  of  the  prosecntion. 

Cur.  adv.  ealt. 
Jan.  30. — CiiCKDURX,  C.  J. — We  have  considered 
this  case,  and  think  the  conviction  good.  It  turns 
on  the  constinctionof  the  20  &  21  Vict,  c  54.  Sect.  4 
provides  :  "  If  any  person,  being  a  bailee  of  any  pro- 
perty, shall  fraudulently  take  or  convert  the  same  to  his 
own  use,  or  the  use  of  any  person  other  than  the  owner 
thereof,  althongh  he  shall  not  break  bulk,  or  other- 
wise determine  the  bailment,  he  shall  be  gnilty  of 
larceny."  The  prisoner  wis  entrusted  with  money  to 
bny  coals,  and  to  -bring  them  home  to  the  prosecntor, 
for  remuneration,  with  the  prisoner's  own  horse  and 
cart.  The  prisoner  having  purchased  coals  and  loaded 
them,  on  his  way  home  abstracted  part,  with  intent  to 
convert  the  same  and  to  drprire  his  master  of  the 
same.  Some  members  of  the  court  think  that  if  even 
there  was  no  evidence  of  specific  appioptiation  by  the 
prisoner,  yet  the  cools  having  been  purchased  with  the 
money,  given  for  that  purpose  to  the  prisoner,  would 
(psa/ac<o  vest  the  properly  in  the  prosecutor,  and  there 
would  be  a  baitmeut  within  the  terms  of  the  statute. 
Others  are  of  opinion  that  a  specific  appropriation  is 
necessary,  but  that  there  is  evidence  here  of  such 
•ppropiiation.  Here  the  prisoner  goes  with  the  prose- 
SUtor'a  money  to  buy  the  coals,  pnts  them  into  «  cart 


and  takes  a  portion  for  himself,  pretending  to  the  pro- 
secutor that  he  bad  brought  him  all  the  coals.  We 
are  all  of  opinion  that  there  b  sufficient  evidenee  of 
appropriation  to  warrant  n  jary  in  coming  to  the  oon- 
dosion  they  did.  Conrwfion  affirmed. 


SIVOBOE  Ain>  KATRIlCOiriAIt 
CAXTSE3  OOTT&T. 

Reported  by  Dr.  Swabxt,  o(  Doctors' -commons. 

Jutji  1 1,  Nov.  7,  Dee.  8  and  Jan.  16. 
(Before  CRBsswBi.t/,  J.  0.,  and  a  Special  Jury  \  and 
before  Wilob,  J.  0.,  on  rule  for  new  trial.) 
BocLTiao  V.  BoCLTIilO. 
Wife's  ttdt /or  judicial  teparalion— Adultery  o/ hue- 
band — Connivance— Velajf. 
A.  married  B.  in  1833.    A.  elnce  I8't5  lived  apnrt 
from  B.,  herhu^nd,  under  an  ordinary  nparalion 
deed.      About  1842,  A.  commenceil  an  adulteroue 
cohabitation  leiti  C.,tehich  continued  to  tie  date  of  the 
trial.    A .  woe  atoare  of  the  fact  of  the  adulteroue  eo- 
hnbilalian  in  1 843,  and  theneefoneard,  A .  petitioned 
for  Judicial  itparotton,  anditeuet  of  connivance  and 
undue  delay  toere  found  ayaintt  her  by  the  verdict  of 
a  tpe-itiljurg.    A  rule  nisi  for  a  aeiv  trial,  on  the 
ground  of  ineuffieient  evidence  of  eoaaiMmos,  wne 
granted,  fiat  discharged  en  <ir;Mmeii<. 
Semble,  undue  delay  cannot  be  pleaded  in  bar  to  a 
suit  for  judicial  eeparation  ;  but  bgjte  of  time  be- 
tween hunoledge  of  the  conduct  eemplaiited  qf  and 
the  commencement  of  the  tuit  reqmree  explanation, 
and  may,  along  with  the  dreumetancee  of  the  eaee, 
indue*  the  court  to  vitihold  the  relief  loughl.    In 
such  caeee  the  court  will  require  to  be  latit/ied  of  the 
einctrlty  of  the  complaint  of  the  petitioner. 
This  was  the  wife's  petition  for  judicial  separation 
by  reason  of  the  husband'a  adulterous  cohabitation,  since 
the  year  1859,  with   one  Ann  Attfield.    Tlie  reap, 
answered,  that  he  had  been  ever  since  the  year  1842 
living  in  adultery  with  Ann  Attfield,  and  that  the 
petitioner  knew  ever  since  the  year  1843  that  be  bad 
been  so  living  in  adultery,  and  that  the  petitioner  had 
acquiesced  in  and  connived  at  such  adultery,  including 
the   adultery  alleged   in    the   petition,  and   that   the 
petitioner  had  been  gnilty  of  noreasonable  delay  in 
presenting  the   petition.      The  replication   traveiaed 
knowledge  in  and  since  1843,  and  acquiescence  and 
connivance  and  unreasonable  delay ;  and  these  issues 
were  tried  before  Cresswell,  J.  0.,  by  a  special  jury,  on 
July  II,  1 8G3.  when  the  following'facls  were  proved  :  — 
The  petitioner,  then  Ann   Saul,  was  married  to  the 
reap,  in  Match  1833,  Boulting's  father  being  an  iron- 
monger and  smith,  which  buMness  he  (the  rrsp.)  bad 
since  followed,  the  wife's  father  being  a  greengrocer 
and  eoaldealcr.    The  parties  finally   separated  under 
an  ordinary  separatiiin  deed,  dated  I4th  Nov.  1835,  by 
which  the    husband   agreed  to    allow   the   wife    7s. 
a-weelc    About  fire  or  six  years  after  the  separation, 
the  husband  began  to  cohabit  with  Ann  Attfield,  and 
bad  continued  to  do  so  since.     From  July  or  August 
1843  the  wife  was  aware,   from   the  information  of 
persons  who  asserted  a  direct  knowledge  of  the  fact, 
and  that  they  wonid  swear  to  it,  that  her  hnsband  was 
living  with  Ann  Attfield,     During  part  of  the  interval 
between  the  separation  and  the  petition,  both  parlies 
and  their  families  were  living  not  far  from  each  other, 
in  the  neighbourhood  of  the  Middlesex  Hospital ;  but 
it  did  not  appear  that  the  wife  had  aver  entered  the 
husband's  house  since  1835,  or  in  anyway  consorted  with 
him  or  Ann  Attfield. 

The  Queen't  Advocate  (Sir  R.  J.   Philliinore),  AT. 
Utile,  Q.O.,  and  Dr.  Saabey,  for  the  petitioner. 
A.  3taviiey  Bill  and  Cohen  for  the  reuu,  , 
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Creuvell,  J.  0.  in  sobttunca  told  tha  jury  that  if 
they  thouglit,  from  the  facts  proved,  that  tke  wife  had 
giren  r  willing  consent  to  the  adulter;  of  which  abe 
now  complained,  that  was  in  law  connirancc;  and 
the  jury  found  all  the  'aixiex  in  favonr  of  th«  resp. 

Nov.  7  (before  Wilde,  J.  0.)— The  Queen'*  Advo- 
cate (Stoabey  with  him)  moTel  for  a  rule  nisi  for  new 
trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  as  to  connivance,  which  the/  submitted  was  the 
only  material  issue  in  a  suit  for  Judicial  separation, 
was  against  the  wrlglit  of  evidence.     Cw.  adv.  vuU. 

Aor.  12. — WiLDB,  J.  0.  granted  a  rule  for  a  new 
trial,  on  tlio  ground  that  there  was  not  anfficient 
evidence  to  go  to  the  jury  on  the  issue  of  connivance. 

Dec.  8. — Cause  was  shown  by  Hawkins,  Q.C.  and 
Cohm. — They  submitted  that  at  least  there  was  evi- 
dence to  go  to  the  jury  as  to  connivance,  and  it  could 
not  be  suid,  on  the  facts  proved,  that  their  verdict  was 
wrong,  'liie  inference  was  one  which  it  was  peculiarly 
their  province  to  draw ;  but,  further,  the  question  of 
undue  delay  is  one  to  whieh  sufficient  weight  has  not 
been  given.  I'he  Ecclesiastical  and  this  court,  up  to 
the  present  time,  has  always  taken  into  consideration 
delay  in  bringing  forward  the  complaint  iu  eases  of 
judicial  separaiivu,  and  it  would  seem  that  where  the 
delay  is  considerable  and  unexplained  the  court  is  not 
hound  to  entertain  the  suit  or  grant  relief.  As  to 
connivance,  they  cited 

PhilUpt  y.  PhilUpt,  4  K.  C.  523 ; 
Thoma$r.   Thomtu,  3.  L.  T.  Rep.  N.  S.   180; 
2Sw.  &Tr.  113. 
As  to  undue  delay : 

Walker  r.    Wallxr,  2  Phil.  \hZ  ; 
Angle  V.  AngU,  6  N.  C.  192; 
ifalthew  V.  Mattkews,  I  Sw.  &  Tr.  499. 
In  Cooke  v.  Cooii:e,  8  L.  T.  Rep.  N.  S.  26,  on  appeal  lb. 
644,  and  s.  c  3S>r.  &  Tr.  130,  though  Crcsswell,  J.  0. 
considered  undue  delay  as  nut  of  itself  a  bar  to  the 
suit,  yet,  as  comliined  with  other  circumstances,  he  said 
it  mi^lit  be  a  sufficient  reason  for  dismissing  a  petition. 

W11.DB,  J.  0.—  If  there  is  such  delay,  taken  with  the 
other  circumstances  of  the  case,  as  to  induce  the  court 
to  refuse  the  relief  prayed,  there  would  certainly  be  no 
use  in  sending  the  issue  of  connivance  to  be  tried  by  a 
fresh  jury. 

The  Queen"!  Adeocale  and  Dr.  Swaba/  in  support 
of  the  rule. — None  of  the  cases  cited,  nor  those  decided 
in  the  present  court,  go  to  the  extent  that  connivance  is 
constituted  by  a  bare  knowledge  of  the  misconduct  of 
the  other  party.  There  must  have  been  an  intention 
that  the  guilt  complained  of  should  follow  the  conrse 
of  action  or  inaction  of  the  pui  ty  against  whom  con- 
nivance is  alleged  : 

Allen  T.  Allen  and  D'Arcy,  2  Sw.  &  Tr.  108, 

note; 
Marrie  v.  ifarris  and  Burke,  5  L.  T.  Rep.  K.  S. 
768;  2  Sw.  &Tr.  530. 
Again,  more  stringent  proof  of  such  guilty  intention 
or  consent  is  necessary  nliere  the  adultery  did  not  take 
place  during  the  cohabitation  of  the  husband  and  wife: 
(Rogers  y.  Rogert,  3  Hagg.  72.)  As  to  unnecessary 
delay,  in  some  uf  the  cases  cited  the  remarks  of  the 
learned  judges  apply  to  delay  in  the  prosecution  of  a 
suit  after  proceedings  commenced,  or  the  cases  are  cases 
of  cruelty  where  the  ohabitation  and  acts  of  cruelty  had 
ceased  for  various  pe  ioJs  before  the  complaint  made. 
In  Angle  v.  Angle  (<iliicli  is  a  case  of  adultery),  6 
N.  C,  at  p.  198,  Dr.  Lnshinglon  said,  "  As  to  delay, 
if  the  husband  had  been  resident  in  K"g1and  the  deby 
would  have  been  no  bar,"  But  whether  weight  may 
have  been  given  in  other  cases  to  del.iy,  the  present 
is  a  case  of  a  continuing  injury  ;  the  husband  is  now 
living  in  adultery,  and  in  regard  of  that  adultery  the 
wife  must  be  entitled  to  a  decree  of  Judicial  separa- 
tion, unless  her  conduct  jimounts  to  •  legal  bar. 
Uuless,  then,  the  deliy  eiuce  the  wife  first  koetr  of  < 


fact  of  adultery  amounts,  with  other  facta  proved,  te 
connivance,  it  is  immaterial  in  the  present  caar,  fur  sk« 
complains  of  adultery  of  qnita  ie««nt  date.  In  tke 
ease*  of  Bafar  T.  AtJEvr  before  the  conrt  in  1 859- 60, 
unreported,  and  Wileock  v.  WUcoek,  Nov.  18J9,  re- 
ported on  a  question  of  alimony  only,  32  L.  J.  205, 
Prob.  h  Mat.,  the  wives  olitoiuod  a  decree  of  jodiciil 
separation  in  circumstances  very  like  those  of  tlie  pn- 
sent  case.  Ctir.  adc.  vmO. 

Jan.  1 6. — WiLDB,  J.  0.  gave  the  following  Jadg- 
ment. — This  is  a  suit  promoted  by  the  wife  against  V-t 
husband  for  a  Judicial  separation  on  the  grooad  cf 
adultery.  It  was  commenced  on  the  20lli  Dec  Xt$l. 
The  adultery  was  proved  at  the  iriul,  nitrn  the  fvibi- 
ing  facts  were  also  establishctl.  Tlio  rep.  was  hj 
trade  an  ironmonger,  at  first  in  partnership  with  kii 
father.  His  marriage  with  the  petitioner  took  plate  la 
1883.  After  one  or  more  preri<  ua  separations,  stlri- 
buted  by  the  husband  to  the  drunken  habiis  of  lin 
wife,  they  finally  agreed  to  lire  apart)  he  allowing  ber 
7«.  a-week.  Tliis  took  place  in  183;%.  A*  early  » 
1841  the  resp.  commenceil  living  with  a  Tmiiun  namrd 
Ann  Attfteld.  This  woman  lived  wiih  him  at  ha 
lodguigs  in  all-respects  as  his  wife,  in  the  same  street 
and  witb:n  a  few  doors  of  the  petitioner,  who  bij 
taken  up  her  abode  with  her  relatives.  It  was  proved 
that,  as  early  as  1643,  and  probably  earlier,  iln. 
Bonlting  was  aware  of  this  circnmst'ncr ,  and  on  seve- 
ral occasions  between  1843  and  Oct.  18GI  the  pencns 
who  took  her  weekly  allowance  from  her  busbsnd  o-b- 
versed  with  her,  or  in  her  presence,  about  this  adulte- 
rous connection.  These  conversations  as  detailed  liy 
the  witnesses  were  in  terras  of  complete  indiSerevcs  m 
her  part.  It  thus  appears  that,  for  a  period  of  seveo- 
teen  yean,  the  illicit  cohabitation  on  which  the  peti- 
tioner grounds  her  suit  as  an  intolerable  grievance, existed 
under  her  close  observutiim  ;  never  at  any  considerable 
distance;  for  long  in  the  same  street,  when  the  reiUid 
with  ber  relatives,  and  within  a  few  doors  of  ber  ab-alt. 
With  what  feelings  did  she  regard  it?  Tiiii  is  <b« 
all-important  question.  Did  slis  resent  it  as  an  oat- 
rage  on  her  marriage  rights  ?  Did  she  chafe  at  the 
idea  of  her  place  being  occu|iied  by  another  ?  Was  the 
angry  7  Was  she  jealous  ?  Was  she  moved  by  a  eoa- 
sciousness  of  indignity,  or  stung  by  a  sense  uf  wreac? 
Perhaps  not ;  for  she  had  long  since  roluotarily  wi.b- 
drawu  from  cohabitation  with  her  busbaiul  and  wa 
living  apart  upon  an  allowance  he  made  ber.  Bot  d 
she  felt  none  of  this,  wss  the  converse  her  cundilien  of 
mind  7  Did  she  view  with  apathy  and  indiflVmicc  a 
relation  set  up  with  another  which  had  ceased  tt 
exist  for  herself  7  Was  she  willing  that  bet  bosband 
should  continue  his  mode  of  life,  provided  he  gave  ber 
the  means  of  continuing  her  own  f  Was  she  satisfied, 
acquiescent,  content,  well  pleased,  guiela  ■«>  ■aorcn, 
— ^not  averss  to  maintain  her  separatioo  and  allow- 
ance and  accept  the  condition  of  tilings?  I 
know  of  DO  tests  of  inward  feelings  bit  the 
outward  signs  of  act  and  speech.  How  did  she  act  ? 
What  did  she  say?  For  seventeen  ye.irs  the  petitioaer 
did  nothing  to  abate  the  evil,  and  took  no  steps,  kgil 
or  otherwise,  to  assert  her  rights.  She  did  not  apply 
to  the  ecclesiastical  tribunal.  When  this  conrt  wis 
established  she  forbore  to  apply  to  that.  She  mide 
no  complaint  and  offered  no  remonstrance  to  ber  bos- 
band.  She  bad  friends  and  close  relatives,  bat  she 
did  not  invite  their  intervention.  Nay  more,  she  duo 
not  appear  to  have  uttered  to  any  human  bciog  a  aagW 
word  of  anger,  reproach,  or  even  displeasure  when  tlie 
subject  was  mentioned  in  her  presence.  And  yrt  ibe 
wss  living  among  her  own  family  and  subject  te  a* 
restraint.  Fortified  by  the  sure  sympathy  of  these 
around  her,  she  was  exactly  in  the  pu!<iiiaii  in  whiik 
one  would  expect  her  natural  feelings  I*  break  fn>a 
her  in  speech  or  find  vend  in  action.  U  is  said  thai, 
as  a  poor  and  ill-educated  woman,  legal  proce(dfa)|p 
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were  acarwl/  vitliin  her  nac)).  But  an  angry  ejacn- 
1  ition,  a  menace  or  a  liard  word,  levelled  at  her  hus- 
band or  the  woman  with  whom  be  was  living,  these, 
nlut!  are  within  the  reach  of  all,  and  too  natoral  for 
their  absence  to  be  overlooked,  if  abe  were  really  out- 
raged br  her  hnsband's  misconduct.  The  case  was 
submitted  to  a  jury.  The  judge  told  them,  that  if  the 
conilnct  of  the  porly  shows  that  she  has  no  objection 
to  it,  tti.U  is  willing  consent.  Was  she  willing  to 
acrppt  a  provision  and  that  her  husband  might  lire 
with  that  woman  provided  be  paid  the  allowance?  And 
lliry  found  that  the  petitioner  connived  at  this  adul- 
teruus  connection.  Now,  connivance  is  an  act  of  the 
mind ;  it  implies  knowledge  and  acquiescence.  I 
prefer  the  word  "  acquiescence"  to  "  consent,"  because 
the  latter  in  some  respects  carries  with  it  an  idea  of 
leave  or  licence  conveyed  or  signified  to  the  erring  party. 
As  a  legal  doctrine,  connivance  has  it  source  and  ita 
llmi'a  in  thia  principle,  voUn'i  mm  JU  injuria:  a 
willing  mind,  thia  is  all  that  is  necessary.  Such  is 
thr  result  of  the  decisions.  They  are  brought  together 
in  Sir  Herbert  Jenner's  judgment  in  PkilUpi  v.  Phillip; 
4  Notes  of  Cas.  628.  But  how  is  knowledge  and 
ai-qniocence  to  be  proved  ?  The  answer  ia,  like  any 
other  Conclusion  of  fact.  It  may  be  proved  by  express 
I  •ngnage  or  by  inference  deduced  from  facts  and  con- 
duct. And  so  in  this  ca.»e,  the  jury  having  all  the 
circumstancrs  before  them  and  lookin;  to  what  the 
prtitioner  said  and  did,  and  perhaps  still  more  at  what 
she  furbore  to  say  and  do,  were  convinced  that  she  did  in 
f«t  connive  and  acquiesce  for  a  long  lime  in  that  con- 
nection which  ahenow  after  seventeen  years  dennnnces. 
In  this  conclusion  I  cannot  say  that  they  were  wrong, 
and  the  verdict  mu<t  therefore  stand.  I  might  stop 
here,  but  other  ground  has  been  opened  in  argnm;nl — 
the  long  delay.  This  has  been  argued  aa  a  bar  to  the 
suit.  I  ngree  with  the  Queen's  Advocate  that  it  is  not  so. 
But  it  is  a  most  material  matter  which  unexplaiurd 
would  lead  tli«  court  to  conclusions  fatal  to  the  peti- 
tioiier'a  relief.  The  true  effect  of  delay  in  these  suiU 
is  well  expounded  by  Lord  Stowell  in  ifortimer  r. 
iforlimer,  2  Consist.  313.  The  first  thing  which 
the  court  looks  to  "  when  a  charge  of  adultery  is  pre- 
ferred i^  the  date  of  the  charge  relatively  to  the  date  of 
the  criminal  fact  and  knowledge  of  ii  by  the  parly, 
because  if  the  interval  be  veij  long  between  the  date 
aud  knowledge  of  the  facts  and  Ihe  exhibitioo  of  tbem 
to  this  court,  it  will  be  indisposed  to  relieve  a  party 
who  ap;eara  to  have  slnmbered  in  sufficient  comfort 
over  them,  and  it  will  be  inclined  to  infer  either  an 
insincerity  in  the  complaint  or  an  acquiescence  in  the 
injury,  whether  real  or  supposed,  or  a  c  mdonation  of  it. 
It  therefore  demands  a  fnll  and  aatiafactory  explanation 
of  thia  delay  in  order  to  take  it  out  of  the  reach  of 
aurb  interpretations."  Thus,  though  delay  of  itself 
goes  for  little,  the  oonclueions  to  which  it  may  giveriie 
rosy  go  the  fnll  length  ef  barring  the  remedy.  All 
dependa  on  the  other  facts  of  the  case.  And  in  this 
oaxe  it  had  its  eflTect  no  duubt  on  the  jnry  in  deter- 
mining the  question  of  connivance.  A  wider  ground 
remains.  It  is  impossible  to  read  the  judgments  of 
tho»e  who  have  administered  the  ecclesiastical  law 
without  appreciating  the  jealous  care  and  reluctance 
with  which  they  interfere  with  the  obligations  of  the 
mirringe  vow.  They  never  lose  sight  of  the  fact  that, 
■s  coliabitation  is  the  first  object  of  marriage,  bcparatiun 
should  be  the  last  eipeJient  of  the  law.  Tliis  expe- 
dient they  therefore  applied  with  a  large  and  cautious 
ditcrelion.  Ilcnce  the  doctrines  of  condonation,  con- 
nivance and  recrimination.  Before  the  court  inter- 
fered, it  ever  insisted  U|ion  clean  hands— a  real  griev- 
ance—a very  present  wiong — and  above  all,  sincerity. 
Sincerity  in  the  purpose  for  nliich  the  suit  is  instituted. 
The  petitioner  must  feel  and  suflcr  under  the  wrong  of 
wbioli  compltint  is  made,  and  the  court  moat  be 
ia(i*fi.;d  tliat  the  rcmcd/  is  nught  w  a  genuine  relief 


from  the  pressure  of  that  grievance.  Such  is  the  beaten 
track  of  the  decisions.  It  is  impossible  to  trend  loo 
faithfully  in  footsteps  so  wisely  placed.  For  seventeen 
years  has  this  wife  been  passive.  What  is  the  cause  of 
her  present  attitude  ?  It  may  be  that  a  judicial  sepa- 
ration would  yield  an  aliniouy,  in  her  husband's  pre- 
sent circumstances,  greater  than  the  allowance  she  has 
been  content  to  receive  so  long — or  there  m.iy  be  other 
reasons.  But  the  court  looks  in  vain  for  any  legitimato 
cause  why  she  should  snddei.ly  regard  her  husband's 
conduct  now  in  any  different  light  from  that  of  past 
days.  Her  husband  has  not  inteifered  with  her,  his 
not  changed  his  conduct  towards  her,  or  bia  own  mode 
of  lifr.  So  far  as  the  evidence  went,  the  entire  situation 
of  the  parties  has  remained  wholly  uttuhanged.  l)o('S 
thewife  desire  separation  ?  Slie  lias  it.  in  fact,  already. 
DneR  ahe  requ're  support  ?  She  has  that  too,  and  n|Mn 
terms  arranged  by  heraelf.  The  court  cannot  believe 
in  the  sineeiily  of  such  a  suit,  and  must  withhold  from 
Mrs.  Boulling  any  relief  now  founded  npun  an  adul- 
terous connection  over  which  for  years  she  seems  to 
bare  "  slumbered  with  sufKcient  comfort.." 

Bcgbie,  sulicitor  fur  petitioner. 

Jewmgt  and  Son,  proctors  for  reap. 


ADMIRALTY  COXIB,T. 

Reported  by  ItoBsitT  .V.  rBrrcnAaD,O.C.I-,  Barvi<ter-at-Law. 

Dte.  1  and  21. 

(Before  the  Right  Hon.  Dr.  LusiiixoTo:!.) 

Tim  EuRor.v. 

Damagt — Salt  of  rut>l  bg  ittret  oftkt  court— 

Dtdtietio>i$  from  grot$  procealt. 

Tie  itftt.'  miitl  having  rnnained  undtr  arrat  Ktt$ 

tvbtequenfly  told  in  fcUit/arJiun  of  Uit  pUt.*  cl»im 

for  Jamagu,  to  ditcharye  which  the  grrtt  proctctli 

teere  intufflcimt : 
Oeld,  that  at  alfoiHtt  tie  plit.'  claim  th*  txptntt*  of 

tale  and  potttiti-tt /tet  formed  a  proper  deduelion 

Jron  the  groti  proeeeilt,  and  that  the  d^i.  could 

Hot,  therefore,  be  cutttd  iy«>»  to  repof  them  i 
Held,  a'lo,  that  the  pltt.  teere  tntitUd  to  interest  K^oit 

the  net  proctedt  and  eottt. 

Tbis  was  originally  a  damage  snit,  and  was  brought 
by  the  owners  of  the  brig  Integritf  againat  the  Emopa, 
by  reason  of  a  collision  which  occurred  between  the 
two  ve.«sels  in  Dec.  1859,  off  Cape  Si.  Vincent. 

The  Europa  subsequently  changed  ownera,  and  was 
arrested  on  Ihe  I4ih  Jan.  1863  and  left  under  arrext. 
On  the  13lh  ilay  1863  she  was  eonde  nned  in  the 
damage  by  decraj  of  the  High  Court  of  Admiralty 
(aee  8  L.  T.  Rep.  N.  S.  36S).  and  subsequently  by  Ike 
Judicial  Committee  on  appeal  from  the  decisiou  of  the 
court  below. 

The  vessel  was  sold  under  decree  of  the  court  for 
the  stun  of  960JI,  and  the  markhall's  expenses  and 
other  fees  amounted  to  the  sum  of  74/.  19s.  Id.  fur 
disbnrsements,  &c,  and  the  sum  of  60/.  (or  posseuion 
fees,  the  vessel  having  been  under  arrest  fiom  the 
14lh  Jan.  1863  to  the  lOth  Sept.  1863. 

The  groes  proceeds  were  inaufficient  to  aatiafy  the 
pits.'  claim,  and  by  reason  of  the  vessel  having  changed 
her  owners  since  the  collision  uo  freight  was  recover- 
able by  the  defta. 

Militard  and  Pritchard,  on  behalf  of  the  pits.,  now 
moved  tlie  court  to  order  that  the  gross  prucecds  bo 
paid  out  to  their  clients  {i.e.,  that  the  above  sums  for 
disbursements  and  possession  fees  should  be  paid  by 
the  pits.)  together  with  interest  upon  the  gross  amount 
from  the  date  of  the  arrest  of  the  vessel  ia  this  cause 
and  costs : 

The  Dundee,  I  Hagg.  109  ; 

The  IIV/J  Hanger,  7  L.  T.  Rep.  N.  S.  795, 

The  John  Dunn,  1  W.  Rob.  159  ; 

The  Vulant,  lb.  390. 
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rotter  fat  the  defU.,  in  oppoaltion  to  the  motion. 

Tlie  Court  whs  of  opinion  tliat  the  pits,  were  not 
entitled  to  tlis  gross  proceeds  of  sale,  and  that  therefore 
the  anm  of  134/.  !9#.  \d.  w»a  a  proper  dednction 
from  tbe  pits.'  claim,  and  tliat  thejr  were  entitled 
to  interest  opon  tbe  net  proceeds  from  tbe  date  of 
the  collision,  and  to  easts. 

On  a  subsequent  day  Prilekard  renewed  the  motion, 
and  cited  the  case  of  I..tyefler  v.  Logan,  4  Kay  &  J. 
725 ;  bot  the  Coukt  considered  that  the  principle 
Itiid  down  in  ibat  case  had  reference  only  to  the  pecu- 
linr  relief  afforded  by  the  ninth  part  of  the  Merchant 
Shipping  Act  1854,  and  to  similar  cases  tinder  tbe 
(abaeqnent  Acts,  and  the  motion  was  refused,  with  costs. 

Jan.  26  and  Ftb.  2. 

TiiK  Kate. 

Sa^wige— Properly  taved  not  of  the  va'ue  of  1000?. — 

JuritdictUm  to  give  eotte  and  dimnget. 
Vessel    arretted  in   a  cause  of  talcage,    and  sub- 

tequentlg,  on  affiJuvtIs  that  her  value  teas  wider 

lUOO/.,  released  4jr  Ihep'ts. : 
neld,  that  the  court  had  jurlsdMion  to  give  costs  and 

damages. 
VnJtr  the  eircumttanees  of  the  case,  coels  given,  but 

not  damaget. 

A  cause  of  salrage  having  betn  inntitutCil  against 
this  Tessel,  she  was  arrested  on  tbe  3rd  Dec.  ult.,  and 
on  tbe  1 2th  Dec  an  appearance  on  bebulf  of  the 
owners  wss  giren,  and  affidavits  were  tbrrenpon  filed 
showing  her  value  to  be  less  than  1000/.  On  ths 
I6ih  Dee.  the  vessel  was  released  by  tbe  pits.,  and 

Luihinglon,  on  behalf  of  the  dcfts.,  now  mored  the 
ci'Urt  to  condemn  the  pits,  in  costs  and  damages. 
The  pi's,  hare  been  guilty  of  Liches  in  li.nving  arrested 
the  vessel  and  pn>ceed<rd  !o  the  Ailmirslly  Court 
williont  having  previensly  bad  a  valuation  made  of  the 
pmpeity  in  .iccurdance  with  the  Merchant  Bliipping 
Act  Amendment  Act  lft62,  s.  SO. 

Miitrard,  for  pits.,  admitted  that  the  court  had  no 
jurisdiction,  nnd  that,  that  being  so,  the  court  could 
nut  take  any  further  ettps.  It  could  neillirr  awaid 
costs  nor  damages  fur  the  detention  of  the  vessel.  A 
pruhibition  i^ould  issue  to  restrain  it.  [Dr.  Ll'siiua- 
Tux. — Do  you  go  the  IrngtU  of  saying  that  I  cannot 
give  costs  ?J  Yes.  After  a  prohibition  the  court  to 
which  it  issues  can  give  no  co.'<t8 : 

TennisKO-)di  v.  Pattison,  3  C.  D.  243  ; 
Laitford  v.  Partridge,  I  H.  &  N.  622. 

V.  l.uskingtoH  in  reply. — Tliia  court  is  only 
debarr*d  of  juri»diction  to  aw?ss  salvHxe  services.  It 
cannot  be  deprived  of  alljurisdicliun,  krcnuse  it  must 
lirtermine  whether  tbe  property  saved  doei  or  does 
n<>l  exceed  lOOOA 

Dr.  LtisiiiNGTtix. — Tbe  court  has  in  this  ease  to 
determine  whether  it  has  snihorily  t<i  decree  to  the 
drfts.  costs  and  damages  ax  prayri),  and  if  it  has 
aotharity  so  to  do,  wbclhrr  the  circumstances  of  the 
cnso  would  justify  it  in  making  sncb  nn  order  either  as 
prayed  or  in  p.irt.  Tbe  defts.  pray  a  decree  for 
ousts  and  damages,  but  the  pits,  who  S'rested  the 
vessel  now  say  the  court  has  no  authority  to  comply 
with  their  prayer,  no  juris'liction  whatever,  and  there- 
fore none  to  give  costs  and  damages,  tbungh  they 
themselves  resorted  to  that  jurisdiition,  and  ibat  under 
these  circnmstanoes  tbe  defls.*  remedy,  if  any,  must 
be  by  action  at  common  taw.  The  practice  at  common 
law,  in  certain  cases  where  a  court  has  no  jurisdiction, 
bis  been  alleged  and  two  or  three  cases  have  been  cited. 
There,  after  pies  of  libemm  trnementmm,  the  County 
Court  continued  to  entertain  the  cause,  and  it  was  decidnl 
tlinl  the  court  could  not  proceed,  and  of  that  I  rcully  see 
no  reason  to  doubt  at  all,  but  thnt  was  a  question  of 
proceeding  with  the  eansr,  not  of  costs  only.  Lamford 
T.  PartrSlfe,   I  H.  &  M.  S22,  is  tabstiuitinlly  to  the 


same  effect  i  perhaps  it  goes  fnrther,  for  there  PolWk, 
C.  B.  states,  what  is  no  doubt  tme,  that  mtter  prsbiW- 
tion  the  court  prohibited  cannot  give  easts.  I  ban  os 
disposition  to  assume  a  right  to  qnestioii  thcs*  au- 
thorities, but  I  wiU  observe  that  they  an  all  fbaaded 
on  express  ensctment,  declaiing  tb:tt  in  given  eaaes 
the  court  below  shall  not  proceed  further.  The 
present  case,  liowever,  appears  to  me  to  b*  ia 
some  respects  difTerent.  The  court  bad  original  juris- 
diction in  all  oases  of  salvsge.  The  460tb  scctisa  rf 
the  Merchant  Shipping  Act  1854  rrgnlatef  tie 
exercise  of  that  jnrisdictioD,  and  tbe  49th  stctioa  eftbe 
Merchant  Shipping  Act  Amendment  Act  l86Sal8»  ien 
so.  Now  a  direction  that  tbe  msgistratc*  shall  take  ergoi- 
ssnee  appeared  to  me,  looking  at  the  whole,  t*  be  t^n- 
lent  to  a  prohibition  to  this  court  to  exercise  juriadktica. 
Dot  admitting  that  ths  law  is  truly  laid  down  as  statri 
by  Mr.  Milwu^  in  srgument,  and  tbe  cases  cited  hj 
him,  neither  that  state  of  the  law,  nor  any  aathocitj 
of  which  I  am  aware,  applies  to  the  prnmt  pte- 
ceeding,  which  is  of  a  totally  different  tutora,  s 
proceeding  tn  rem,  the  arrest  of  the  ship.  How  os 
the  court  order  the  release  of  the  vei-stl  if  its  bsrdi 
are  tied  altogether?  And  if  it  is  inccmpeteot  fee  tW 
court  to  mske  snch  sn  order,  the  vessel  o^nst  rvnoia 
under  arrest,  as  without  the  directions  of  tbe  oofiit  th 
murshsl  cannot  release  her.  Again,  nnleis  the  av 
can  proceed  thus  far,  who  is  to  pjy  the  lej{al  exprates 
of  the  custody?  The  case  must  remain  tm  jtetafn, 
and  nothing  could  be  done  to  set  tbe  matter  tifibi. 
Redress,  in  the  form  of  costs  snd  damages,  is  a  j«4 
remedy  approved  by  the  Jodidal  Commltlee  ia  tie 
case  of  the  Evangtiismos,  12  Uoorp,  P.  C  C  352, 
and '  as  far  as  I  am  able  to  discover,  and  as  (jt 
as  my  recollection  goes,  has  been  tbe  imdispated 
and  uniform  practice  of  this  court  from  the  brgiBS'»g 
down  to  the  present  time.  For  these  reasons  I  i» 
not  consider  that  I  sm  prevented  by  what  lua  temmi 
from  doing  what  I  apprehend  to  be  justice  in  this  rs^; 
but  I  shall  look  to  all  the  merits  of  the  c«se  aad  ten* 
accordingly.  I  am  of  opinion  that  tbe  court  oaglit  i< 
decree  the  costs,  but  with  regard  to  damages,  I  tUik 
the  court  ought  not  to  ;ive  tlirm.  I  have  no  res.'Wi  >• 
doubt  that  the  arrest  wss  bond  fide,  but  I  agree  spa 
with  the  principles  of  tbe  Erangelitmot :  indeed,  tWj 
are  principles  whicli  must  govern  my  deciwrn,  becaire 
they  have  been  laid  down  by  the  Superior  CoiiTt,Boi>r>, 
that  unless  there  has  been  mala  fdt*  or  groes  bit'<- 
gence,  the  Court  of  Appeal  considers  that  iw  daav^ 
should  be  given.  1  shall  make  an  order  tliat  il<i 
pits,  shall  pay  the  costs  in  the  case,  bat  not  givt 
damages. 


00T7BT  OF  BANK&XTPTCT. 

Beporteil  bj  .v.  A.  DoaiA  and  J.  Xosout. 
ItarrlsteisHd-Law. 

Twsdnf,  Jan.  26. 

(Before  U(.  Commiiaioner  nou:oTl>.) 

Ex  parte  Tii*  CoMMOictAi.  Baxk  or  Lcnmoo,  n 

J.  AKD  R.  UlLiJS  (tbe  Dartferd  Bank). 
EqvitMe  mortgnge — SaU   bg   mortgagee — £«■««  Is 

bid — 7'eniu  upon    teiich  gramltd 

Where  an  equitable  mortgagee  is  aUowtd  l»  cuaArf 

the  sale,  and  wishes  to  bid  and  becom*  the  pmtiasr' 

of  the  premises  comprised  i»  his  mortgmft,  ihecsmi 

will,  befure  giving  leave,  ascertain  the  tmhm  »f  it 

premises  and  fit  a  resrrved  bidding. 

Equitable  mortgage.    This   wss  the  petitioa  ef  Ike 

Commercial  Bank  of  London,  by  tlirir  registetsd  sS- 

cers,  praying  to  be  declared   equitable  morlgsgeas  ef 

certain  promissory  notes,   and   for  leave  !•   scU  Ike 

freehold  hereditaments  comprised  in  crrtaia  iiMlga|i 

deeds  deposited  with  the  Commercial  Bask  a*  coOalanI 

lectirity  for  advaocca  mad*  to  tbe  Dvtta4  9as^  ■■' 
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tbat  the  petitionen  might  bo  allofred  to  bid  at  tlie 
sule. 

The  facts,  as  stated  in  tlie  petition,  were  somewhat 
pecnliar.  Jonathan  and  Hubert  UilU,  who  were 
(■.inlcer!!  at  Dariford  and  Uravesend,  were  adjudicated 
btinkropta  in  Deo.  1857. 

//.  4/.  Jaclaon  appeared  for  the  bank,  and  asked 
for  leave  to  bid  at  the  sale,  the  object  being  that  the 
highest  price  might  b«  obtained,  and  that  the  property 
■night  not  be  sold  under  its  ralne.  The  bank  had,  he 
C'iiitentle.1,  bj  far  the  largeat  interest  in  an  aJrantageoiu 
sole  and  in  preventing  a  gacririce  of  the  propertjr  and 
tlie  rxp'-nse  wliicli  would  reiiult  from  an  inoperative 
ade.  This  was  in  accordance  with  the  costom  of 
thj  Court  of  Ch.,  to  allow  rqnitahle  mortgagees  to  hii5. 
The  bank  was  willing  to  resign  its  position  as  seller, 
and  n.^sume  the  posiiion  of  bayer.  He  referred  to  the 
13:2nil  section  of  the  B.-A.  1861,  and  cited 

Doinville  v.  Rrrriiuilon,  2  Yo.  &  Col.  Ex.  Ch.  723. 

C  W,  iMwrance,  fur  the  aasignees,  resisted  the 
applieat'.on.— It  was  not  the  ordinary  oase  of  m<>rt- 
ftiitta  of  a  bankrapt's  estate,  who  were  usually 
alhiwsd  to  bid  upon  paying  the  costs  of  the  application. 
Ill  this  case  the  power  of  the  assignees  was  transferred 
by  a  mortgage-deed  wliich  was  in  the  hands  of  the  Com- 
nifre-al  B^nk,  and  upiin  which  there  was  a  sort  of  Mub- 
mnrtgige.  Under  thiise  circumstances  no  purchaser 
wimld  complete  upon  ^e  omveyanoe  of  the  as>ignees 
ahine  without  the  concurrence  of  the  Coiainercial  Bank. 
SulMtantially,  therefore,  the  bank  was  the  vendor.  If 
under  the  proposed  sale  the  party  who  was  declared 
the  purchitser  refused  to  complete,  the  a'asignees,  if  the 
sals  went  off  and  a  loss  accrued  in  consequence, 
would  probably  have  to  p  ly  the  costs.  The  case  of 
DomvUU  T.  BerringtiH  referred  to  a  foreclosure 
suit,  and  did  not  therefore  apply.  Any  bidding 
by  the  bunk  would  invalidate  the  sale,  and  the  murt- 
g  i|!»r  might  some  years  hence  contend  lor  its  inva- 
lidity on  ih  it  very  ground,  and  it  would  be  difficult  fur 
tlie  assigneea  to  buccessfully  answer  such  a  oumplaint. 
Moreovsr  the  court  bad  no  power  to  make  the  order 
aaked,  as  other  parties  had  an  interest  in  the  property, 
[riie  CoMMUSioHKR. — Has.  the  Commercial  Bank 
lieen  deiUred  equitable  murtgageea  of  the  properly  ?J 
No,  not  of  the  property,  but  only  uf  the  notes.  [Tha 
CoMMtssioHBR. — 1  am  not  in  the  habit  of  making 
orders  of  sale  unless  sU  the  parties  are  before  the 
conrt.]  Substantially  they  are  all  present,  for  there  is 
evidence  of  the  aaaenc  of  ad.  [The  Commissionrii. — 
As  to  any  objection  to  the  proposed  mode  of  sale,  I 
suppose  that  might  be  met  by  the  Commercial  Bank 
giving  an  indemnity.] 

I'ltMU  (solicitor). — The  Commercial  Bank  as  such  no 
loncer  eaiats.     It  is  ama'gainated  with  another  body. 

Mr.  Commissioner  Hui.huyd  — I  would  only  make 
the  order  asked  for  after  conferring  with  the  assignees 
and  having  the  value  of  the  property  ascertained. 

JaektoH. — And  a  reserved  bidding  put  upon  i^ 

The  CoMUiasiONBR. — Yes,  th#order  will  be,  leave 
to  sell  with  a  reserved  bidding,  and  Uhe  Commercial 
Bank  to  be  permitted  to  bid  at  the  sale. 

Ijaaranc*  asked  that  the  bank  might  pay  the  costs 
of  tlie  application, 

Jaekmn. — No,  not  f«r  an  order  of  coai^e. 

M:',  C  immiasionrr  Hqi.hoyd.  —  The  ComTiercial 
Bank  applies  for  leave  to  bid,  and  they  must  pay  the 
ousts  of  the  application. 

Ofihrtd  aecordinjt^. 


ISquits  (Soucts. 

♦ 

V.  0.   KINDEBSLEY>S  COVRT. 

Reported  by  JosnCA  Mbtcaltb  and  E  T.  Edwakos,  Eaqra. 
Barrisfers-at-Law. 

Dee.  9  and  10. 

SWEBTIIfO  t*.  SWBKTIXO. 

Witt— Secret   trmt—Charilg— Mortmain— Ugnl 

estate. 

B.  tlevited  realeilatt  to  hie  wife /or  her  life,  aadn/ter 

ker  decease  unto  S.  and  H.  m  fee,  with  on  under' 

standing  that  ihey  should  eonvn/  the  same  in  favour 

of  a  chariti/.    Upon  the  denlh  if  the  tnife,  the  decis- 1 

of  ike  surviving  trustee  Jiled  *t»  bill,  praying  for 

the  direction  of  the  court: 
Held,  that  the  legal  estate  wn$  vested  in  the  pit.,  that 

the  secret  trust  was  void,  and  th-at  there  oat  a  re- 

salting  trust  in  favour  of  the  heir-at-  law  of  tkt 

testator. 

The  bill  in  this  oase  stated  that  Robert  Hieka,  late  nf 
Godmanchester,  in  the  county  of  lluii  iii^il  'U,  su  genu. 
Was,  at  the  date  uf  bis  will  hereiiial'ier  inentiuned, 
poesessed  of  three  houses  in  Godmancliesler,  and  by 
his  will,dated  the  13th  July  18iS,  alter  makiniE  divers 
specific  devi-es  and  disposing  uf  his  personal  estate,  be 
devised  all  the  residue  uf  his  messuages,  lands,  tene- 
ments and  hereditaments,  sitnnte  in  Gudiiianchester, 
unto  bis  wife  Msry  Hicks  for  her  life,  and  after  bet  de- 
oesse  unto  Henry  Sweeting  and  John  'Sweeting,  their 
heirs  aud  assigiia  for  ever. 

The  bill  tut  iher  alleged  that  this  devise  was  made 
to  Heniy  and  John  Sweeting  upon  a  secret  trust  and 
understanding  that  thry  alivuhl  convey  and  make  over 
these  houses  in  favour  of  the  Free  Grammar  School  of 
Uodmsnchester,  which  they  cunaented  to  do.  Robert 
Hicks  died  on  IlieSOtb  July  1825,  and  Henry  Sweeting 
and  Jolm  Sweeiing,  with  the  view  of  carrying  into 
effect  the  intentions  of  theiosiatur,  shorily  after  his 
decease  caused  a  draft  of  the  conveyance  of  these 
messuages  for  the  benefit  of  tlie  school  to  lie  prepaieil, 
but  it  was  not  executed,  as  they  were  advised  thH 
under  the  law  of  mortmain  a  conveyance  for  the  bene- 
fit of  the  school  wonld  have  been  vuid  in  oonaequenoe 
of  the  priur  estate  for  life  of  Mary  Hicks  then  subsiattiig 
in  the  said  messuages. 

Itubert  Hicks  died  without  having  ever  had  any  is«ne, 
leaving  bis  only  brotlier,  John  Hicks,  his  heir-at-law, 
who  died  in  Sept,  1827,  without  issue  and  inteataie, 
and  it  was  not  known  who  his  hair  at-law  waa.  John 
Sweeting  died  in  1838,  leaving  hiscu-trustee  surviving. 
Henry  tjweeting  made  his  will,  djted  the  2nd  Nov. 
1847,  and  thereby,  after  makiii<  orrtain  bequests  and 
devises,  gave  and  devi-ed  all  Ids  freehold  and  copyh-dd 
messuages,  lands,  tenements  and  hereditaments  unto 
his  brother,  the  pit.,  and  bis  son,  the  Kev,  Henry 
Sweeting,  upon  the  trusts  therein  mentioned.  The  tes- 
tator died  in  1848,  without  having  revoked  or  altered 
his  will,  and  the  pit.  and  the  Iter,  Henry  Sweeting 
thereopon  undertook  the  truata  thereof,  and  dealt  with 
the  properly,  exoept  the  three  aforesaid  messnages,  nor 
did  the  pit.  sell  or  mortgage  them  after  the  decease  of 
the  Rev.  Hmry  Sweeting, 

The  Rev,  Henry  Swevting  died  ;n  185(>,  leaving 
three  children,  namely,  the  defta,,  Margaret  Julia 
Sweeting,  Henry  Kilward  Sweeting,  and  Allied  Charb-s 
Sweeting,  all  under  the  age  of  twenty-one;  Henry 
Kdward  Sweeting  being  t'<e  heir-at-law  of  Henry 
Sweeting,  the  testator,  as  well  as  of  his  sod,  the  Rev . 
Henry  Sweeting. 

Mary  Hioka,  the  tenant  for  life  under  the  will  of 
Ribert  Hicks,  died   i'l  Deo.  1862,  and  after  her  death 
the  pit.  entered  into  the  receipt  of  the  rents  and  profit* 
of  theie  messatges  which  be  was  desirous  of  disposing  . 
of  in  favour  of  such  {'ersons  as  were  entitlsd  tlieieto 
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but  lie  trai  advised  that  lie  was  anable  to  do  bo,  except 
under  the  direction  of  tlio  court.  Tliere  being  no  lieir 
at-law  of  Robert  Hicks,  the  Attorney-General  claimed 
on  belialf  of  tlie  Crown.  The  pit.  prayed  that  the  rights 
of  all  persons  in  the  said  three  mes^uiges  might  be  de- 
terlnined  hy  the  court,  and  for  an  account, 

BaUff,  Q.C.  and  Rtnshqw  appeared  for  the  pit. 
G.  Osborne  Morgan  fi>r  the  deft. 
\\"iehen$  for  the  Crown. 
linily,  Q  C.  in  reply. 

The  following  authorities   were  referred  to  in  the 
Cdiirse  of  the  argument : 

WuVgrnve  v.  7'e»*«,  2  K.  &  J.  313  ; 

Ter.  V  Ferri;  2  K.  &  J.  357 ; 

Ad'Uugtou  r.  Cann,  3  klV.  141  j 

i/uci'etlon  v.  Bromn,  6  Ve«.  52 ; 

SlrUteland  r.  Aldi-idi/fi  9  Ve-<.  516 ; 

Burdell  T.  IVrighr,  2  B.  &  A.  710  ; 

Bargtu  r.  W/ieate,  I  Kden,  223  ; 

Paffoe  V.  Uall,  18  Ve*.  475 ; 

Bafrom  T.  irad<;i'ii,  24  Bear.  23 ; 

Lewin  on  Trtuls,  3rd  edit.  50 ; 

Statute  of  Mortmain,  9  Ojo.  2,  r.  36; 

Statute  of  Frauds,  29  Car.  2,  o.  3. 
The  VicE-CiiAXCKMx>R  (after  statin);  the  facta  of 
the  case)  said,  that  Henry  Sweeting  and  John  Steeling, 
lieing  j'lint  tenants  in  fee  under  the  will  of  Robert 
Hicks  of  the  mesau.^ges  in  question,  and  John  Sweeting 
dying,  it  sur\'ived  to  Henry  Sweeting,  and  at  the  time 
of  his  death  he  was  apparent  owner  of  the  property,  but 
no  doubt  he  b«d  agreed  (as  was  in  fact  admitted)  to 
hold  it  on  what  was  called  a  secret  trust.  This  was 
subject  to  a  life-estate,  and  as  the  tenant  for  life  snr- 
Tired  Henry  Sweeting,  the  pit ,  as  sttrvirin;;  devisee  of 
aU  his  real  estate,  came  into  jiosses^ti  in  of  the  property 
in  question  witli  respect  to  which  there  was  thin  secret 
trust.  What  did  the  term  "  secret  trust "  mean  ?  It 
was  when  there  had  been  a  contract  or  nnd«r>tunding 
on  the  part  of  a  devisee  that  if  the  property  passed  lo 
him  he  would  deal  with  it  in  a  particular  manner,  and 
it  was  called  a  secret  trust  simply  becaose  it  was  not 
expressed  in  the  will,  not  that  it  w:m  never  heard  of, 
because  it  miglit  have  barn  arranged  bifore  fifty  wit- 
nesses ;  it  was  something  dehon  the  will,  so  that  on 
the  fice  of  the  will  the  devise  might  be  simply  aKso- 
lute,  but  rfe&oi'^  that  there  was  somethiiig  either  vied 
voce  or  written  cmatitnting  an  engagement  hy  the 
devisee  not  to  avail  bimseli'  of  the  devise,  but  to  apply  it 
iu  a  particular  manner.  Suppose  this  co^te.  A  testator 
devised  to  A.  U.  in  fee,  A.  B.  h  iviiig  xrranged  with 
the  testator  that  he  would  apply  the  property  for  the 
benefit  of  C.  0.  Of  coarse  C.  0.  couhl  n.it  go  lo  a 
court  of  law  and  say,  "I  am  entitled  to  recover  hy 
rjpclment ;"  he  must  come  into  this  court  even  if  in 
the  will  of  A.  B.  it  was  stated  that  C  D.  was  the 
person  for  whose  benefit  the  devise  was  made.  lis 
could  not  import  into  the  will  under  which  A.  IS.  took 
that  which  was  not  in  (he  will;  but  the  court  held  that 
it  was  against  conscience,  it  was  a  breach  of  faith 
between  man  and  man,  that  A.  B.,  who  arcepteil  the 
devise  on  a  certain  agreement  for  the  brnelil  of  C  I)., 
should  turn  round  and  say,  "  I  am  the  owner,  look  at 
tile  will,  yoa  cannot  import  anything  which  yon  do  not 
And  within  the  four  comers  of  the  will."  But  it  was 
obvious  that  it  did  not  depend  upon  the  mere  fact  that 
the  testator's  intention  was  that  it  should  be  so  held. 
Because,  if  a  testator,  without  any  understanding  with 
A.  B.,  devised  bis  estate  to  A.  B.,  and  expressed  in 
writing  by  a  codicil  not  duly  executed  th.-it  his  inten- 
tion was  that  he  should  bold  it  for  Ibo  benefit  of 
C.  D.,  it  was  clear  that  would  not  operate  to  enable 
C.  1).  to  say  that  A.  B.  w.is  a  trustee  for  him.  In  that 
case  A.  B.  was  entitled  to  say,  "There  is  the  will;  if 
yon  come  and  bring  parol  evidence  of  intention  to  make 
the  devise  for  th6  lienefit  of  smne  one  else,  yoa  iinpoit 
|uti  (be  will  that  whicb  is  not  iu  it."    Tbe  expression 


by  "  parol "  meant  not  merely  that  wLieU  was  Tobal. 
but  it  might  be  in  writing.  But  no  court  either  tt 
law  or  equity  conld  look  at  it  as  to  intention,  nnlets  jxn 
could  make  out  an  engagement  or  ondetrtanding  on 
the  part  of  the  devisee  to  accept  it  OB  snch  a  footio;, 
or,  what  was  tantamount  lo  it,  that  he  was  aware  of  it 
and  acceptel  it,  either  in  words  or  by  Udt  acqai- 
escence,  with  the  knowledge  of  the  intention  of  tbe  tes- 
tator, which  per  $e  bad  nothing  to  d*  witJj  it  That 
wastlie  simplest  eonrss.  Now,  import  into  it  tha«  tlw 
understanding  with  tbe  devisee  was  tliat  the  property 
devised  was  to  be  given  to  a  charity,  the  same  prin- 
ciple applied.  It  was  against  conscience,  as  moch  in 
this  case  as  in  the  other,  thai  the  devisee  shoald  hold 
for  his  own  benefit,  unless  the  Statute  of  Mortmm 
contained  expressions  clearly  altering-  that  state  tl 
things  from  that  which  existed  in  the  simple  crsm,  « 
unless  there  was  a  decision  on  the  stjbjeet.  Here,  if  k 
were  not  for  the  Slatate  of  Mortmain,  it  seemed  tbat 
the  charily  would  be  entitled  to  co:ne  to  this  coart  n»l 
say,  '•  It  is  against  conscience  to  hold  this  property, 
there  being  an  nndei  taking  to  apply  it  for  oor  be»e- 
fil,"'  not  because  it  was  the  ioteniioii  of  the  testater 
merely,  butbecanse  of  tbe  arrangement  by  tHe  devi«t^ 
which  this  court  would  not  allow  him  to  depart  fr«n. 
nn.l  a  court  of  law  conld  not  declare  snch  a  tmst  nor 
look  at  such  a  state  of  things  as  conntitated  it ;  it  bad 
no  Jurisdiction,  and  could  allow  nothing  to  be  importrl 
into  the  will.  With  regard  to  the  SUtule  of  Uortmaia, 
ihe  3rd  section  of  which  applied  to  this  ease,  it  wsi 
provided  "  that  all  gifts,  grants,  transfers,  setttsneats 
of  lands,  or  any  interest  in  lands  (which  words  had 
been  held  to  include  gifts  by  will)  to  or  in  troH  far 
any  charitable  nse  whatsoever,  Ac,  shoLld  be  abso- 
lutely void."  What  on  the  Unguaie  "  to  or  in  tm* 
for  any  charitable  nse  "  was  the  efTec!  of  going  to  a 
court  of  law  or  equity  ?  At  law  it  wnnl.l  be  said,  if 
there  is  a  devise  to  a  charity,  to  find  it  ool  yon  mart 
look  at  the  will ;  bnt  there  was  no  snch  thing  here, 
the  intention  of  the  testator  was  proved  by  par»J, 
and  that  it  was  acquiesced  in  by  Henry  Sweetiag. 
It  had  been  suggested  that  in  some  of  the  cases  ih« 
Statute  of  Frauds  and  the  Statute  of  Mortmain  were 
conflicting,  but  he  did  not  see  how  this  could  be. 
If  it  was  so,  Ixird  Hardwick  said  tliat  weight  «■* 
be  given  to  the  Statute  of  Frauds.  That  stalate 
enacted  that  there  should  be  no  parol  evideate; 
the  Statute  of  Mortmain,  that  if  there  were  s»h  » 
devise,  it  should  bo  voi.l.  How  could  Ibey  coae 
into  conflict?  You  could  not  look  to  see  whetb-v 
there  was  a  devise  to  a  charity  except  by  lMki<g 
at  the  will.  If  it  was  said  there  was  a  devw  »• 
a  charity,  and  that  so  it  was  in  direct  riolati^ 
of  the  Stalate  of  Mortmain,  becanse  the  testalt»s 
intention  was  that  the  devisee  should  m  apjly  i«; 
that  was  in  point  of  fact  saying  that  H'nry  Sweeting 
agreed  with  tbe  testator  that,  if  the  devise  was  made 
in  this  mode,  he  would  hold  it  for  the  benefit  of  tta 
charity.  A  court  of  law  conld  not  touch  it,  because  it 
was  on  the  devisee's  conscience.  If  it  was  a  eass  fcr 
an  action  at  all  (on  whi.b  lie  said  nothing)  it 
would  bo  for  da-nages ;  tliere  could  be  no  ques- 
tion of  conscience.  But  when  it  caiie  to  a  court  «/ 
equity,  this  court,  like  a  court  of  law,  said;  "  Y«B 
cannot  import  anything  into  the  will,"  but  it  leaked 
at  it  in  this  way:  If  the  party  coning  hero  waa 
entitled,  it  was  not  on  the  ground  that  there  was  a 
devise  to  a  charity,  bnt  that  it  was  against  conscieoea 
that  tbe  devisee  should  hold  the  eslaU  for  his  owl 
benefit,  having  agreed  to  hold  it  on  behalf  of  a 
charity,  and  it  being  intended  for  a  purpose  which  the 
law  did  not  allow,  the  court  held  that  Ihriu  was  a 
resulting  trust  in  favour  of  the  heir-at-law.  What  was 
remarkable  and  strrngly  confirmstory  of  this  riew.  Ml 
now  suggested  for  the  fin>t  time,  but  to  bs  bmai 
ranning  ibrough  all  tbe  cases,  ws«,  tlu(  io  not  «•(  •( 
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them  (and  ther  wera  T«ry  nameroos)  lux)  tb«  hair-at- 
iaw  uttempted  to  proceed  by  ejeotment.  Oa  the  other 
b»ad,  then  wai  c«ia  after  case — many  of  which  bad 
not  been  cited — where  be  bad  come  into  eqnity  to  get 
«  deciaratioD  that  the  derisee  ought  to  be  considered  as 
a  trustee  for  him,  and  where  there  was  a  decree 
for  a  reconveyance.  The  view  he  had  talcea  might 
lie  a  technical  one,  but  erery  one  of  the  cases  was 
irrong  if  this  was  a  case  for  a  legal  remedy.  The  case 
«f  Jonet  r.  Joaet,  3  Mer.  161,  correctly  stated  the 
law  of  ibis  conrt.  If  the  heir  eonld  proceed  at  law, 
ha  eonld  not  come  into  equity,  for  if  he  did,  a  demurrer 
wonld  lie  to  his  bill.  It  was  said,  and  truly,  that  in 
Addmgton  t.  Cann  it  wonld  appear  that  there  wos  the 
idea  in  the  mind  of  the  learned  judge  that  there  was 
a  legal  remedy.  But  that  was  a  case,  not  only  of  real 
estate,  but  of  leasehold  and  personal  estate,  and  the 
devisee  was  execntor,  and  this  conrt  wonld  entertain  a 
bill  in  sucb  a  case,  because  there  might  be  an  account 
-of  the  personal  estate ;  therefore,  there  did  not  appeal 
to  be  anything  in  the  cases  conflicting  with  his 
Honour's  view,  and  bis  opinion  was  ooufirmed  by  the 
recent  cases,  and  by  the  general  feeling  of  the  Pro- 
fession as  expressed  in  the  text-books.  The  title  of 
the  Crown  of  course  depended  on  there  being  a  legal 
estate,  as  there  could  be  no  escheat  of  an  equitable 
interest,  and  therefore  bis  Honour's  wish  would  have 
iicen  to  leave  the  Crown  to  recover  at  law ;  but  he  was 
prednded  by  the  recent  statute,  and  if  not  by  its 
letter,  certainly  by  its  spirit,  because  the  intention  was 
that  the  judges  of  this  court  shonld  determine  legal 
qoestions.-  It  appeared  to  bis  Honour  that  the  pit.  had 
-Tasted  in  him  a  legal  estate,  io  respect  of  which  be  had 
a,  right  to  coma  to  this  conrt  and  say :  "  I  am  the 
trustee  of  this  legal  estate  for  the  beneficiaries  pr  the 
Crown ;  if  I  am  not  that,  the  devisees,  and  not  the 
drown,  are  entitled ;  hut  being  so,  I  ask  the  court  to 
assist  me,  being  willing  to  do  what  is  right,  and  claim- 
ing no  interest."  He  could  only  refuse  relief  if 
lie  thought  there  was  no  legal  estate,  but  hera  ha 
thought  there  was.  With  regard  to  the  law  as  laid 
down  in  Burgeti  v.  Wkeate,  it  might  be  desirable  that 
a  different  law  should  exiat ;  but  he  could  not  deter- 
mine, after  a  decision  that  established  a  moat  important 
point  of  law  for  a  hundred  yean,  upon  which  so  many 
titles  depended,  that  it  shonld  be  reversed.  The  con- 
clusion was,  that  the  pit.  was  entitled  to  a  decrte, 
and  there  mnst  be  a  declaration  that  the  legal  estate 
was  Tasted  in  tbs  pit.,  that  the  trust  upon  which  the 
property  was  held  by  John  Sweeting  and  Henry 
Sweeting  was  void,  and  that  there  was  a  resulting  trust 
for  the  heir  at-law  of  the  testator  (Robert  Uiclu), 
with  an  inquiry  as  to  who  was  snch  heir,  if  he  could  be 
found ;  or  if  not,  who  wss  his  personal  representative. 
As  the  Crown  bad  opposed  the  plt.'s  right,  the  bill 
must  be  dismissed  against  the  Crown  without  costs. 
Soliciton:  EUdale  and  Bgrnt,  3,  Wfaitehall-pUea. 


Nov.  3,  4,  7,  9,  and  10,  cad  Dte,  2S. 

Ermkst  v.  Vitiax. 
Imim — Acquie$emea  Agent — Laches. 
A.  Uttalor  gate  to  his  daughter  alt  hit  estates  far 
her  life,  with  remainders  over,  leilh  potter  to  grant 
tnitting  leases  for  tweitly-one  years.  /»  IMO  the 
daughter  granted  a  lease  for  taentg-one  years  and 
died  the  same  year.  In  1846  the  next  tenant  in 
tail  attained  tieenly-one,  and  executed  a  disentailing 
fleed.  He  then  gave  notice  to  the  lessies  to  give  up 
the  lease,  alleging  that  it  was  invalid,  but  look  no 
further  procudings,  and  in  1852  he  sold  the  estate 
to  the  pit.,  uiho  was  his  agent.  In  1860  the  pit. 
Jiled  hit  till  against  the  lessees  to  have  the  lease 
dedartd  void,  on  theground  of  there  being  no  power 
sutder  the  will,  that  it  was  obtained  ba  JramI,  and 
Ho.  224. 


that,  if  vaUd,  the  consideration  was  so  grossly 
tnadequate  that  it  was  not  binding : 
Held,  that  the  pit.  was  disentitled  to  relitf,  on  the 
ground  of  laches  atone,  no  proceedings  hamng  been 
taken  until  fifteen  years  after  the  tenant  in  tail 
attained  twentf-one. 

This  was  a  bill  filed  by  Henry  Ernest,  praying  that 
it  might  be  declared  that  the  hereinaner-mentioned 
lease  granted  by  the  late  Connteas  de  Winty  wa<i  not 
authorised  by  the  will  of  her  father  Leonard  Bilson 
Gwyo,  or  if  the  court  was  of  opinion  that  there  was 
power  to  grant  it  that  it  might  ba  declared  it  wa» 
obtained  by  fraud ;  and  in  any  event  that  it  might  be 
declared  that  it  was  not  binding  upon  the  pit.  or 
those  interested  in  the  estate  in  remainder,  for  an 
account  and  damages,  and  payment  of  what  was 
due  to  the  pit;  that  the  deft.' might  be  decreed  to 
deliver  up  tba  mines;  or  if  the  conrt  should  be  of 
opinion  that  the  aforesaid  lease  was  valid,  for  an 
account  on  that  footing. 

As  the  decision  ultimately  turned  npon  the  qnestion 
of  laches,  and  the  V.C.  expressly  refused  to  determine 
the  pomts  raised  upon  the  execution  of  the  power,  it 
is  unnecessary  to  set  ont  the  wilL  It  suffices  to 
state  that  fifteen  years  bad  been  snffered  to  elspse 
without  pruoeedings  having  been  taken. 

Glaue,  Q.C.  and  Lindtey  appeared  for  the  pit. 
The  AUomey-General    (Sir   K.    Palmer),    ».  M. 
James,  Q.C.   and  Speed  tor  tba  dafts.  Vivian  and 
Williams. 
MartindaU  for  the  representative  of  Mr.  Gwyn. 
Charles  Parhe  for  Joseph  Maitin's  executors,  Poole 
and  Strick. 

Gbuse,  Q.C.  in  reply. 

Tlie  following  authorities  were  referred  to  in  th« 
course  of  the  argument : 

Prosfer  v.  Edmonds,  1  Y.  &  Coll.  481,  498 ; 

Norway  ▼.  Howe,  19  Ves.  144  ; 

Prendergast  r.  7tir(oii,  1  Y.  &  Coll.  98  ; 

Clegg  v.  EdnumdsoH,  3  Jur.  N.  S.  299 ; 

Bishop  of  Windusler  r.  Knight,  1  P.  Wms.  406  ; 

J)ean  v.  Thwaitt,  21  Besv.  621  ; 

Jones  T.  Jones,  3  Her.  161 ; 

Webster  t.  South-Euttern  Jtailway  Company,  I 
Sim.  N.  8.  272  ; 

Attorney-General  r.  ifoses,  2  Hadd.  294  ; 

Long  v.  Long,  6  Ves.  445; 

Maequeen  v.  Farquhar,  1 1  Ves.  467  ; 

Joyce  V.  Vemoleyns,  2  Jon.  &  Lat.  374  ; 

WiUiams  t.  Prolheroe,  3  T.  &  J.  129 ; 

Parker  v.  Clark,  30  Beav.  54 ; 

WhttUey  T.  Whattey,  2  De  G.  F.  &  J.  310. 
The  Vice-ChA!(c>i,i.or,  after  stating  the  facts  of 
the  case,  said  that  the  evidence  clearly  negatived  the 
fact  alleged,  that  Martin  agreed  with  the  countess,  on 
behalf  of  the  Swansea  Coal  Company  ;  he  dealt 
entirety  on  his  own  behalf,  and  not  being  able  to  assign 
his  interest  in  the  mines  without  the  consent  of  tj^s 
parly  in  possession  of  the  estate,  be  covenanted  that  he 
would  hold  them  in  truat  for  Vivian  and  Williams,  and 
he,  Vivian  and  Williama  being  all  dead,  the  bill  was  filed 
in  Dec.  1860  against  their  representatives^  The  relief 
was  fonnjed  on  two  distinct  grounds:  that  the  lease 
was  ipso  facto  m  itself  void ;  and,  if  not,  that  it  was 
obtained  by  fraud  and  ought  to  be  set  aside  and 
made  void.  If  the  pit.  was  right  on  the  two  6ist 
gronnds,  the  lease  being  void,  his  title  was  purely 
l^al,  being,  since  Ang.  1856,  as  to  the  minerals,  that 
of  owner  in  fee  whose  minerals  bad  been  wrongfully 
abstracted.  As  to  the  minerals  prior  to  that  time, 
they  wera  purchased  by  Gwyn,  although  the  legal  title 
was  not  in  the  pit,  but  in  ^e  representative  of  Gwyn, 
as  trustee  for  the  pit,  who  might  recover  at  law  in  the 
name  of  snch  representative,  and  compel  him  to  convey 
by  bill  in  equity.  But  that  was  no  gronnd  to  ask 
equitable   relief  against  the  nresent  deft ;  therefore,  if 
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the  pit.,  on  the  two  first  founds  had  a  right  to  come 
into  equity  aa  between  him  and  the  deft*.,  hit  right 
was  this :  His  remedy  was  origiaally  at  law ;  but  where 
the  sobject  of  the  right  was  minerals,  this  court  would 
direct  an  acconnt,  which  it  could  not  do  in  ordinary 
cases,  because  a  court  of  law  did  not  possess  the 
requisite  machinery.  If  the  pit.  succeeded  in 
setting  the  lease  aside,  the  inquiries  and  account 
would  seem  to  follow ;  but  it  was  not  bis 
intention  to  express  any  opinion  on  the  question, 
whether  the  will  did  or  did  not  contain  a  power 
to  lease  for  longer  than  the  countess's  life,  nor 
«a  the  question  whether  the  terms  of  the  lease 
were  improvident,  or  whether  it  was  obtained  by 
frand,  becaase,  whatever  opinion  he  might  entertain  on 
any  of  these  questions,  there  was  one  gronnd  of  defence 
inusted  on  by  the  deft.,  applicable  to  each  and  all  of 
the  questions,  which  appeared  to  him  coudnsive, 
namely,  laches  and  delay  in  applying  for  relief.  The 
tnbject-matter  of  this  suit  was  the  right  to  mines. 
Mining  operations  were  of  a  particular  character — an 
uncertain  and  speculatiTe  and  basardons  adventure, 
applying  more  especially  to  mines  nnopened  or  recently 
cmnmenced,  the  expense  being  only  compensated  by  a 
long  course  of  successful  worlcing,  and  it  was  true  as 
to  every  mme  that  the  preliminary  outlay,  though  the 
heaviest,  was  not  the  only  one,  a  large  capital  being 
requisite  to  meet  the  exigencies  of  the  case  and  an 
expenditure  of  money  to  a  serions  amount.  There 
wa*  also  a  continual  and  increasing  risk,  for  »  mine 
pto6table  to-day  might  tomorrow  become  worthless. 
Similar  observations  had  been  repeatedly  made  by  other 
judges.  Now,  if  a  person  having  a  just  right  to  mines 
of  which  he  was  not  in  possession  as  against  those  who 
were  in  possession  and  working  them  and  claiming  to 
be  the  rightful  owner,  the  person  in  possession  being 
perfectly  aware  of  bis  rights  or  supposed  rigbu,  if 
such  owner,  not  being  prevented  by  frand  or  conceal- 
ment, stood  by  for  a  long  period  of  time  whilst 
those  in  possession  were  working  the  mines, 
this  court  would  not  lend  bim  any  assistance. 
Whatever  remedy  he  might  have  had  at  law,  he 
could  have  none  here,  because  it  was  not  equitable  to 
allow  him  to  wait  till  it  was  ascertained  that  the  per- 
MDs  in  possession  have  succeeded  or  been  ruined,  and 
if  the  project  resulted  in  profit  to  ask  to  pat  that  in 
his  pocket,  if  in  loss  to  repudiate  the  loss.  It  was  not 
netibssary  (If  possible)  to  prove  whether  he  acled  from 
premeditated  dei>ign  or  carelessness.  These  observa- 
tions not  only  applied  to  mines,  but  had  a  far  wider 
range,  and  applied  to  every  kind  of  trade,  and  not  only 
fo,  but  to  every  ordinary  case,  though  not  perhaps 
with  such  force.  It  would  be  waste  of  titai  to  indi- 
cate, by  citing  cases,  the  reasonableness  of  this  pro- 
poeitiou  to  show  how  continually  it  was  acted  upon 
fcy  the  court.  He  would  now  state  the  reasons  for 
this  conclusion :  first,  the  extent  or  degree  of  laches; 
aod  secondly,  whether  the  pit.  or  Gwyn,  from  whom 
lie  claimed,  was  aware  of  the  right  sought  to  be  esta- 
Uished.  Although  the  pit.  did  not  acquire  the  interest 
till  1855,  the  delay  for  which  he  was  responsible  was 
not  limited  to  the  five  or  six  years  before  the  bill  filed; 
when  he  purchased  in  May  ISS5  he  purchased  the 
tight  to  the  rents,  and  again  in  September  took  a  con- 
Teyance  of  the  fee,  but  be  took  Gwyn's  interest  with 
the  burden  of  Gwyn's  delay  and  added  his  own.  As 
the  pit.  in  the  suit,  he  could  stand  in  no  better  posi 
tioo  than  Gwyn  if  he  had  never  parted  with  bis  interest 
If  Gwyn  was  disentitled  to  relief,  so  was  the  pit, 
although  at  that  time  unacquainted  with  the  facts, 
bat  it  appeared  in  fact  that  he  was  as  well  acquainted 
with  them  as  Gwyn  was.  How  must  the  time  be 
«ompated?  The  countess  died  in  Dec  1840,  and 
from  that  time  Gwyn's  right  to  insist  on  the  invalidity 
of  the  lease  commenced,  but  be  was  an  infant,  and  so  far, 
therefore,  time  could  not  weigh  against  bim  or  the  pit ; 


but  Gwyn  came  of  age  on  the  9th  Feb.  1846,  when  ha 
received  the  accumulated  income  and  half-a-year'a  rent 
from  Hartin,  and  from  that  day  the  time  must  b* 
computed.  No  bill  was  filed  till  the  31st  Dw. 
1860 — fifteen  years  nearly — and  this  ooart  had 
repeatedly  refused  relief,  on  the  gronnd  of  delay,  for 
a  far  shorter  period,  and,  therefore,  as  to  the  eztert 
or  degree,  the  case  already  came  within  the  princifdet 
of  this  court  on  the  subject  The  next  qnestion  was, 
how  far  Gwyn  was  cognisant  of  his  rights,  and  it  ww 
material  to  distinguish  the  three  grounds  for  relief.  As 
to  the  power  under  the  will,  that  was  a  mere  queatiaa 
of  construction  of  the  will,  no^  other  instrument  haviag 
any  bearing  on  the  question  nnder  which  Gwyn  da- 
rirad  hi*  title,  and  of  the  contenti  of  which  he  wa» 
aware  ;  and  a*  to  the  lease  bang  Toid,  the  lease  and 
the  will  were  the  only  materials,  and  Gwyn  aad  hi* 
agents  were  well  aware  of  that  instrument,  as  a|^e«f«d 
by  his  acta  since  he  came  of  age.  The  allegadoo*  at 
the  bill  that  he  was  not  cognisant  of  tboe  things 
were  in  the  most  general  terms,  namely,  that  be  was 
on  service,  and  never  able  to  discover  the  history  of  ths- 
lease,  Sec,  admitting,  in  fact,  that  he  knew  ita  tcnoL 
As  to  the  allefied  fraud,  the  qnestion  was,  was  Gwyn 
informed  of  this  ?  And  the  answer  was,  that  oa  thft- 
10th  March  1848  a  letUr  was  sent  to  Mrs.  Fowell, 
Gwyn's  mother,  which  contained  another  docomant 
conclusively  showing  that  at  that  time  Gwy» 
knew  of  the  circumstances  alleged  to  conatitnts 
the  fraud,  and  it  made  no  difference  oo  this 
question  who  wss  the  person  sendbg  those  doen- 
menta;  bat  it  was  no  other  than  the  pit,  who  ffom 
the  time  Gwyn  attained  twenty-one  was  aauating 
to  get  rid  of  the  lease,  and  it  was  dear  that  Owys 
was  ajrare  of  the  grounds  on  which  it  was  alleged  that 
the  lease  was  void.  It  might  be  sufficient  to  stop  hen 
and  say  that  the  pit  was  sot  entitled  to  relief,  but  th* 
subsequent  acts  of  Gwyn  and  his  agents  made  Ui» 
justice  of  that  oondusion  still  more  dear.  There  wei* 
communications  and  threats  of  proceedings  in  1S48, 
and  from  that  time  for  full  six  years  not  only  were  ii» 
proceedings  taken,  but  no  eommunicatiou  passed  oo 
tbe  subject,  and  it  might  have  been  thonght  that  b* 
bad  abandoned  the  claim,  but  that  he  never  asked  for 
rent  In  Jan.  1854  an  agent  of  Gwyn  wrote  to  the- 
solieitors  of  the  defts.  for  an  account  of  the  coot 
nnder  what  he  calbid  the  alleged  leaae,  withoit 
prejudice  to  any  question  between  the  parties  im 
any  future  litigation  either  at  law  or  in  eqai^, 
and  three  months  after  the  defts.  were  served  wi^ 
a  notice-  from  Gwyn  to  quit,  with  a  tchednl* 
annexed,  being  a  verbatim  copy  of  tbe  parcels  is  ths 
lease.  Gwyn  therefore  treated  Vivian  and  Williams  as 
tenants,  conscious  perhaps  that  the  receipt  of  rest 
might  have  created  a  tenancy  from  year  to  year,  aod 
recognised  them  as  liable  and  rightly  in  pessession  as  » 
yearly  tenancy.  Suppose  the  pit.  got  an  aocoont,  bow 
could  he  do  so  in  the  face  of  this  notice  anteoadent  to 
this?  On  the  question  of  laches,  mere  notice  ofdaim 
could  not  stand  in  the  place  of  prooeediogs,  it  only 
made  the  delay  more  glaring ;  laches  waa  not  only 
absolutely  doing  nothing,  but  simply  neglect  to 
take  proceedings,  and  it  appeared  to  him  that  o» 
case  ever  occured  in  which  the  principles  of  this  court 
with  regard  to  laches  were  more  peculiarly  applicabh 
than  to  tbe  present  Tbe  lease  alleged  to  be  invalid 
was  granted  in  1840,  the  subject-matter  was  miocs 
oontinnously  worked  by  those  oluming  under  tbe 
daimant's  title  (the  pit.  and  Gwyn  standing  in  ths 
same  poeition);  Gwyn  in  1846  eomisg  of  age  asd 
well  knowing  what  his  claims  were,  and  the  grooads 
on  which  they  rested,  all  tbe  materials  in  his  owa 
possession,  no  concealment  or  frand  to  prevent  bm 
asserting  them,  and  not  having  either  the  exease  of 
poverty  sr  the  want  of  experienced  legal  sdvisers. 
It  was  necessary  to  ask,  who  was  the  pit  sad  «fa* 
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were  the  defta.  ?    The  pit.  from  the  begtaDing  wu 
Cwyn'e     agent,     end    in    1855     broDght    up    this 
already  anffiolenti;  atale  demand,  and  added  to  it«  slale- 
neas  bjrbimaelf  waiting  fire  or  six  years  more,  and  then 
««me  to  this  coart  to  assert  his  rights,  bat  not  antii 
<}wyn,  Virian  and  Williams  were  all  dead.     The  defts. 
were  not  the   persons  alleged  to  have  committed  the 
fraud,  but  the  representatives  of  those  who  purchased 
the  lease,  not  being  parties  to  or  cognisant  of  such 
sdleged  fraud,  who,  during  their  tires,  and  the  defts. 
«inea  their  deaths,  had  oontinuonsly  worked  the  mines 
at  their  own  risk.    The- nutter  might  rest  here,  but 
«ne  defence  ought  not  to  be  passed  over  as  to  the  fraad, 
m.,  that  Vivian  and  Williams  were  purchasers  for 
Talnable  consideration   without  notice,  some  attempt 
being    made  to   fix  them  with  notice.      This  alto- 
^ther    failed,    and  the  defence  was  sustained.      It 
was  trne  that  Virian  and  Williams  did  not  acquire  the 
legal  estate,  bnt  it  had  been  decided  that  such  a  plea 
was  good  as  to  an  equitable  estate.    Btiag  dearly 
<if  opinion,   however,   that  on   the  ground    of  laches 
the    pit.     was    debarred    from    all    relief   it    was 
unnecessary  to  go  further  into  this  part  of  the  ease. 
Aa  to  the  last  part  of  the  prayer  that  if  tlie  court 
afaonld  think  the  lease  valid,  there  should  bean  account 
The  fact  was,  that  an  account  was  never  refused,  and 
always  rendered  wbenerer  applied  for.     In  fact,  it  was 
provided  for  by  tbe  lease.     This  was  an  nnomalous 
mods  of  asking  relief,  though  his  Honour  was  not  pre- 
fiared  to  say  that  in  no  case  would  the  court  give  it 
■on  a  bill  so  framed.    Bnt  it  ought  not  to  be  given 
hare,  for  two    reasons:    fint,  it    proceeded  on  the 
aasnmption  that  the  court  sbonld  decide  the  lease  to  be 
•valid  when  it  had  decided  nothing  with  respect  to  it, 
-except  that  even,  if  invalid,  relief  would  be  refused  on 
tbe  ground  of  laches;  and,  secondly,  that  to   do  so 
•would  be  a  great  oppression  on  the  defts.,  there  being 
a  great  mass  of  pleadings  and   evidence,  a  very  small 
4>ertion  of  which  bad  any  relation  to  a  mere  account 
■nnder  the  lease.     There  were  forty-five  printed  pages 
of  a  bill,  a  hundred  of  answers,  and  three  hundred  of 
■«ridence,  nine-tenths  being  exclnsive  of  the  question  of 
ttho  validity  of  the  lease.     If  the  pit.  thought  fit  to 
file  a  bill  for  an  account  on  the  footing  of  the  lease, 
•he   would   not   preclude    him;  bnt   he  expressed    no 
mo  opinion  on  tbe  point,  except  that  he  could  not  have 
the  account  now.    On  the  whole,  tbe  bill  must  be  dis- 
missed with  costs,  bnt  without  prejudice  to  any  pro- 
«eeding  at  law  which  the  pit.  might  be  advised  to  take, 
er  any  bill  on  the  footing  of  the  validity  of  the  lease. 

Solicitors:  for  the  pits..  White,  Barrett  and  White; 
for  the  defts.,  Rowland  and  Hacoa;  for  Poole  and 
£trick,  Tttmpttn  and  Tauter. 


gulrtciol  (tCommittM  oC  t^t  ^tcbs 
(iCountil. 

Reported  by  jAires  Pi'reKsoir,  Esq..  of  the  Middle  Temple, 
l)atTlste»it-I.aw. 

Uoniag,  Feb.  8. 
(P"***"* — The  Archbishop  of  CAHTERBtmr,  Lobd 
Chamoblior,  Archbuhof  or  York,  Bishop  of 
LoNOO:*,  Lords  Craxwobtb,  Cbkuisfobd  and 
KiaosDOWii.) 

WiLLUMS  V.  BiSBOP  OF  SATJSBCKT. 
WiLSOH  V.  Fbhdali. 
Clergy— Uiuomd  doctrine— Uberly  of  opinion— In- 
tpiration  of  the  Hofy  Soripturet—Eternitji  of  final 
puniikmentt. 

4Fhen  a  clerk  it  charged  uith  mtoaad  doctrine,  the 

court  hat  no  Juritdiclion  to  itUle  maltert  of  faith 

or  to  determine  xohat  ought  in  ony  particular  to  be 

At  doctrine  of  the  Church  of  England,   but  itt 

Jirooince  on  tite  one  hand  it  to  aicertain  the  true  coa- 


ttruction  of  than  articlet  of  religion  and  fomm- 
lariet  referred  to  m  eaci  charge,  according  to  the 
legal  rulet  for  the  interpretation  of  lUUutu  and 
wrillen  inttrvmtntt;  and,  on  the  other  hand,  ti> 
aicertain  the  plain  grammatieal  meaning  of  th* 
pauaget  which  are  charged  at  being  contrary  to  or 
incomittent  with  the  doctrine  of  the  Church,  atcer- 
tained  in  the  tame  manner. 

The  court  will  not  aicribe  to  the  Church  any  rule  or 
teaching  which  it  not  found  exprettly  and  ditliaelly 
itated,  or  which  it  not  plainly  involved  in  or  collected 
from  that  which  it  written.  ' 

That  only  it  mailer  of  accutalion  which  it  advitedly 
taught  or  maintained  by  a  clergyman ;  and  he  it  not 
to  be  held  reipontiblefor  more  than  the  conclutient 
which  are  directly  iuvohed  in  Iheattertiom  made. 

The  attertien  that  the  Bible  wot  an  exprettion  of  de- 
vout reaton,  and  therefore  to  be  read  with  reason 
in  freedom,  taken  along  with  an  attertion  in  the 
context,  that  the  Holy  Spirit  dwelt  in  the  lacred 
wrilert  of  the  Bible,  doet  not  warrant  the  accutatioa 
that  the  Bible  it  tie  wort  ofpiout  men  and  nothing 
more. 

The  propoiition  or  attertion  that  every  part  of  tlie 
Seripturet  wot  written  under  the  intpiration  of 
the  Holy  Spirit  it  not  to  be  found  either  in  the 
Articlet  or  in  any  oflheformiUariet  of  the  Church. 

There  it  not  in  the  formutariu  of  the  Church  of 
England  any  ntcA  dittinct  declaration  upon  the 
eternity  of  final  puniihment  at  to  require  the 
court  to  condmn  at  penal  the  exprettion  of  a  hope 
by  a  clergyman  that  even  the  ultimate  pardon  of  the 
wicked  who  are  condemned  on  the  day  of  judgment 
may  be  contitteat  with  the  will  of  Almighty  God, 

Williams  r.  Bishop  of  Salisbvrv. 

This  was  an  appeal  from  a  sentence  or  decree  of  the 
Dean  of  Arches,  pronounced  on  the  1 5th  Dec.  1862. 
A  cause  of  office  was  promoted  by  the  Bight  Rev. 
Bishop  of  Salisbury  under  3  &  4  Vict.  o.  86,  in  virtue 
of  letters  of  request  from  the  said  bishop  against  the 
Rev.  Rowland  Williams,  D.D.,  clerk,  and  vicar  of  tbe 
vicarage  and  parish  church  of  Broad  Chalk,  with  tbs 
chapel  of  Burr  Chalk,  in  tbe  county  of  Wilts,  for 
having  offended  against  tbe  laws  ecclesiastical  of  this 
realm  by  having  written,  published,  and  set  forth  in  a 
book  entitled  "  Essays  and  Reviews  "  a  certain  article, 
or  essay,  or  review,  with  divers  notes  thereto,  entitled 
"  Bnnsen's  Biblical  Researohes,"  and  by  having  in 
snch  article,  and  in  the  notes  thereto,  advisedly  main- 
tained and  aflSrmed  certain  erroneous,  strange  and 
heretical  doctrines,  positions  and  opinions,  contraiy  and 
repugnant  to  tbe  doctrine  aad  teaching  of  the  said 
United  Chnrch  of  England  and  Ireland  as  by  law  esta- 
blished, and  thereby  contravening  the  sUtntes,  consti- 
tutions and  canons  ecclesiastical  of  the  realm,  and 
against  the  peace  and  unity  of  the  Church. 

Tbe  only  articles  iusisted  on  against  the  deft,  were 
tbe  7th  and  ISth,  as  follows:— 

7.  That  in  the  said  article,  essay,  or  review  are  con- 
tained tbe  following  passages  at  pages  60,  61:  "As  in 
his  Egypt  our  author  sifts  tbe  historical  date  of  tha 
Bible,  so  in  his  Gott  in  der  Geschichte  be  expoonds  it* 
directly  religious  element.  Lamenting  like  Pascal  the 
wntohedneas  of  out  feverish  being  whan  estranged 
from  its  eternal  stay,  he  traces,  as  a  countryman  of 
H*S*'i  ^^*  Divino  Thought  bringing  order  out  of  con- 
fusion. Unlike  tbe  despairing  school  who  forbid 
ns  trust  in  God  or  in  conscience  nnleas  we  kill  oar 
souls  with  literalism,  he  finds  salvation  for  men  and 
states  only  in  becoming  acquainted  with  the  Author  of 
our  life,  by  whose  reason  the  world  stands  fast,  whose 
elarap  we  bear  in  our  forethongbt  and  whose  voice  our 
conscience  echoes.  In  the  Bible,  as  an  expresaion  of 
devout  reason,  and  therefore  to  be  read  with  rsason 
in  freedom,  be  finds  record  of  the  spiritual  giants  whosa 
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eloquence  generated  the  religions  atmosphere  we 
breathe."  At  pages  77  and  78 :  "  Bnt  if  auch  a  notion 
alarms  those  who  think  that  apart  from  omniscience 
belonging  to  the  Jews,  the  proper  conctosion  of  reason 
is  atheism ;  it  is  not  inconsistent  with  the  idea  that 
Almighty  God  has  been  pleased  to  educate  men  and 
nations  employing  imagination  no  less  than  conscience, 
and  snSering  his  lessons  to  play  freely  within  the  limits 
of  humanity  and  its  shortcomings ;  nor  will  any  fair 
reader  rise  from  the  prophetical  disquisitions  without 
feeling  that  be  has  been  under  the  gnidance  of  a 
master's  hand.  The  great  result  is  to  vindicate  the 
work  of  the  Eternal  Spirit;  that  abiding  influence 
which,  as  our  Church  teaches  us  in  the  Ordination 
Serrice,  underlies  all  ethers,  and  in  which  converge  all 
images  of  old  time  and  means  of  grace  now  :  temple, 
scripture,  finger  and  hand  of  Ood  ;  and  again,  preach- 
ing, sacraments,  wsters  which  comfort  and  flame  which 
bums.  If  such  s  spirit  did  not  dwell  in  the  Church, 
the  Bible  would  not  be  inspired,  for  the  Bible  is  before 
all  things  the  written  voice  of  the  congregation.  Bold 
as  such  a  theory  of  inspiration  may  sound,  it  was  the 
earliest  creed  of  the  Church,  and  it  is  the  only  one  to 
which  the  facts  of  Scripture  answer.  The  sacred 
writers  acknowledge  themselves  men  of  like  passions 
with  ourselves,  and  we  are  promised  illumination  from 
the  Spirit  which  dwelt  in  them.  Hence,  when  we  find 
our  Prayer-book  oonstruoted  on  the  idea  of  the  Church 
being  an  inspired  society,  instead  of  objecting  that  every 
one  of  us  is  fallible,  we  should  define  inspiration  con- 
sistently with  the  facts  of  Scripture  and  of  human 
nature.  These  would  neither  exclude  tlie  idea  of 
fallibility  among  Israelites  of  old,  nor  teach  us  to 
quench  the  Spirit  in  true  hearts  for  ever.  But  if  any 
one  prefers  thinking  the  sacred  writers  pasnonless 
maebines,  and  calling  Luther  and  Milton  '  nuiospired,' 
let  him  co-operate  in  researches  by  which  his  theory 
if  true  will  be  triumphantly  confirmed."  That  in  the 
passages  hereinbefore  recited,  being  portions  of  the 
said  article,  essay,  or  review,  the  snid  Rev.  Rowland 
Williams  did  advisedly  maintain  aifd  aiSrm  that  the 
Bible  or  Holy  Scripture  is  an  expression  of  devout 
reason  and  the  written  voice  of  the  congregation,  not 
the  Word  of  God,  nor  containing  any  special  revelation 
of  His  truth  or  of  His  dealings  with  mankind,  nor  the 
rule  of  our  faith,  or  that  he  did  therein  advisedly  main- 
tain and  afSrm  doctrines,  positions,  or  opinions  to  that 
or  the  like  purport  and  efiisct,  and  that  the  said  doc- 
trine, positions,  or  opinions  are  contrary  to  and  incon- 
sistent with  the  6th,  7th  and  20th  Articles  of  Religion 
and  contrary  to  and  inconsistent  with  that  part  of  the 
Nicene  Creed  which  declares  in  substance  that  the 
Holy  Ghost  spake  by  the  prophets. 

IS.  That  in  the  said  article,  essay,  or  review,  is  con- 
tained the  following  passHge  at  pp.  80,  81,  iu  the  words 
following,  to  wit :  "  For  thou^b  he  embraces  with 
more  than  orthodox  warmth  New  Testament  terms, 
he  explains  them  in  such  a  way  that  he  may  be  charged 
with  using  erangeltcal  language  in  a  philosophical 
sense ;  but  in  reply  be  would  ask  what  proof  is  there 
that  the  reasonable  sense  of  St.  Paul's  words  was  not 
the  one  which  the  Apostle  intended .'  Why  may  not 
justification  by  faith  have  meant  the  peace  of  mind  or 
sense  of  Divine  approval  which  comes  of  trust  in  a 
righteous  God  ratber  than  a  fiction  of  merit  by 
transfer?  St.  Paul  would  then  be  teaching  moral 
lesponaibility  as  opposed  to  sacerdotalism,  or 
that  to  obey  is  better  than  sacrifice.  Faith  would 
be  opposed  not  to  the  good  deeds  which  con- 
science requires,  bnt  to  works  of  appessament  by 
ritual  justification,  would  be  neither  an  arbitrary 
ground  of  confidence  nor  a  reward  upon  condition  it 
our  disclaiming  merit,  but  rather  a  verdict  of  forgive- 
ness upon  our  repentance  and  of  acceptance  upon  the 
offering  of  our  hearts."'  That  in  the  passage  herein- 
before recited,  being  portion  of  the  said  article,  essay, 


or  review,  the  said  Rev,  Rowland  Williams  did  ad- 
visedly maintain  and  affirm  that  jnstifieation  by  faith 
means  only  the  peace  of  mind  or  sense  of  IMvia* 
approval  which  comes  of  trust  in  a  righteous  God,  and 
that  justification  is  a  verdict  of  forgiveness  upon  oar 
repentance  and  of  acceptance  upon  the  offering  of  oar 
hearts ;  or  that  he  did  therein  advisedly  maintain  an4 
affirm  a  doctrine,  position,  or  opinion  to  that  or  ths 
like  purport  or  effect,  and  that  such  doctrine,  positioo, 
or  opinion  is  contrary  to  or  ioconsisteut  with  tiw  1  Itk 
of  the  said  Articles  of  Religion. 

The  Judge  of  the  Court  of  Arches  held  the  contents 
of  these  allegations  was  sufficiently  proved,  and  de- 
clared the  deft,  to  be  suspended  for  tbe  spaoe  of  on* 
year ;  whereupon  the  defu  appealed  to  Her  Majesty  ia 
Council. 

Dr.  Williams  in  person  contended  that  he  did  not 
deny  the  inspiration  of  Scripture.  The  fioedom  cf 
opinion  allowed  by  tbe  formularies  of  the  Chnreh  on 
this  head  allowed  him  to  assert  that  though  Seriptne 
contained  inspired  writings,  yet,  being  written  by  fal- 
lible men,  some  parts  of  them  must  of  necesmty  be  ss- 
expression  of  dnvont  reason ;  snd  tbe  exprasnien 
"  written  voice  of  the  congregation"  did  not  imply  a 
negation  of  inspiration.  Tbe  assay  did  not  exelods 
tbe  theory  of  inspiration.  As  regarded  tbe  doetrio*' 
of  justification,  the  main  expression,  "a  fiction  ef 
merit  by  transfer,"  simply  meant  tbe  same  thing  ss 
the  expreasion  "  phantasy  of  faith,"  used  in  tbe- 
Homilies,  and  not  as  implying  anything  in  the  natnre 
of  deceit  or  pretence. 

The  Queen's  Adeoeate,  Coltridgt,  Q.C.,  and  Dc 
Smheg  contended,  on  the  first  point,  that  the  do^riae 
of  plenary  inspiration  was  part  of  tbe  doctrine  of  the 
Church  of  England,  and  a  miraealous  and  sapcf* 
natural  iospiration  was  implied.  Any  other  hypo- 
thesis amonnted  to  rationalism.  It  might  be  that 
detaila  of  tbe  Holy  Scriptures  were  capable  of  criti- 
cism on  scientific  or  geographical  groimds,  bat  agt  as. 
regards  doctrine. 

Wilsoh  ».  Fexdall. 

This  was  an  appeal  in  a  similar  suit  charging  the  defi. 
(the  now  app.)'f'or  having  written  and  published,  in  a 
book  entitled  "  Essays  and  Reviews,"  a  certain  artide 
or  essay,  or  review,  entitled  "  Seances  Historiqoes  de 
GeniSve — tbe  National  Choreb,"and  for  having  in  soch 
article,  essay,  or  renew,  and  in  tbe  notes  thereto,  sd- 
visedly  maintained  and  affirmed  certain  errooeoo,. 
strange  and  heretical  doctrines,  positions  and  opinioss 
contrary  and  repugnant  to  the  doctrine  and  teaching 
of  the  said  United  Church  of  England  and  Ireland ,  as 
by  law  established,  and  thereby  ooatravening  ths 
statutes,  constitutions  and  canons  ecclniaatieal  of 
the  realm,  and  against  the  peace  and  unity  of  the 
Church. 

The  articles  material  were  the  8th  and  14th,  at 
follows : — 

8.  And  we  further  article  and  object  to  yon,  tfa* 
said  Rev.  Henry  Bristow  Wilson,  that  in  the  said 
article,  essay,  or  review,  is  the  following  passage  at  pp. 
175,  6,  7  :  "  It  has  been  matter  of  great  boast  within 
the  Church  of  England,  in  common  with  other  Pro- 
testant churches,  that  it  is  founded  upon  tbe  '  Word 
of  God,'  a  phrase  which  begs  many  a  qneatien  when 
applied  collectively  to  tbe  books  of  tbe  Old  and  Hear 
Testament,  a  phrase  which  ia  never  so  applied  to  thent 
by  any  of  the  scriptural  authors,  and  which,  aeoording 
to  Protestant  principles,  never  could  be  appUed  ts 
them  by  any  safflcient  authority  from  witfaonL  In 
that,  which  may  be  oonsideted  the  first  Artide  of 
the  Church,  this  expression  does  not  oceor,  bat  oolx 
'  Holy  Scripture,'  ■  Canonical  Books,'  '  Old  and  New 
Teitament.*  It  contains  no  declaration  of  the  Bible 
being  throughout  supematurally  suggested,  nor  any 
intimation  as  to  which  portions  of  it  wers  owing  to  » 
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spsdal  Diriira  illamii»tion,  nor  the  slightut  attempt  at 
defining  inspiration,  wliether  mediate  or  immediate,  wlie- 
ther  throagh or  beside,  oroverralmgthe  natar.il facalties 
of  the  sabjeet  of  it,  nor  tlie  least  bint  of  ilie  relation  be- 
tween the  divine  and  human  elements  in  the  eomposi- 
tioa  of  the  Biblical  books.    Even  if  the  Fathers  have 
nsoall;  considered   'canonical '   as  synonymoos  with 
'  miracalonsly  inspired,'  there  is   nothing  to  show  that 
their  8siise.of  the  word  most  necessarily  be  applied  in 
oar  own  sixth   Article.     The   word  itself  may  mean 
either  hooks,  rnled  and  determined  by  the  Cbnrob,  or 
regnlatire  books,  and  the   employment  of  it   in  the 
Article  hesitates  between  these  two  signi6cations.     For 
at  one  time  Holy  Scripture  and  canonical    boolcs  are 
those  books  of  '  whose  authority  never  was  any  doubt 
in  the  Church  ;'  that  is,  they  are  '  determined '  books ; 
•nd  then  the  other,  or  nncanonical  books  are  described 
as  those  which  '  the  Church  doth  not  apply  to  establish 
aay  doctrine,'  that  is,  they  an  not '  regnlatire '  books. 
And  if  the  other  principal  Churches  of  the  Reformatlnn 
hare  gone  further  in  definition  in   this  respect  than 
onr  own,  that  is  no  reason  we  should  force  the  silence 
•f   our    Church    into  unison    with    these    expressed 
declarations,  but   rather   that  we   should  rejoice   in 
onr  comparative    freedom.      The   Protestant    feeling 
amoni;  us  has  satisfied  itself  in  a  blind  way  with  the 
anti-Boman  declaration   that   'Holy    Scrlptnre    con- 
taineth  all  things  necessaiy  to  salvation,  so  that  what- 
■oever  is  not  read  therein  nor  may  be  proved  thereby 
is  not  to  be   required  of  any  man  that  it  shuuld  be 
believed  as  an  article  of  the  faith,  Ik.,'  and  without 
reflecting  how  very  much  is  wisely  left  open  in  that 
Article.     For  this  declaration  itself  is  partly  negative 
and  partly  positive :  as  to  Its  negative  part  it  declares 
that    nothing — no  claose    of  craad,    no    decision    of 
coancil,  no  tradition  or  exposition — is  to  be  rsqaired 
to  be  believed  on  peril  of    salvation  unless   it    be 
scriptural ;  but  it  does  not  lay  down  that  everything 
which  is  contained  in  Scripture  mutt  be  believed  on  the 
same  peril.     Or  it  may  be  expressed  thus :  the  Word 
of  Qod  is  contained  in  Scripture,  whence  it  does  not 
follow  that  it  is  co-extensive  with  it.    The  Church  to 
which  we  belong  does  not  put  that  stumblingblock 
before  the  feet  of  her  members ;  it  is  their  own  fault 
if  they  place  it  there  for  themselves,  anthers  of  their 
own  aSence."  And  we  article  and  object  to  yon  the  said 
Rev.  Henry  Brintow  Wilson,  that  in  the  passage  here- 
inbefore recited,  being  portion  of  the  said  article,  essay, 
or  review,  you  did  advisedly  declare  and  affirm  in 
affect  that  the  Scriptures  of  the  Old  and  New  Testa- 
ment were  not  written  under  the  inspiration  of  the 
Holy  Spirit,  and  that  they  were  not  necessarily  at  all 
and  certainly  not  in  parts  the  Word  of  God,  or  that 
yon  did  tlierein  advisedly  declare  and  affirm  a  doctrine, 
position ,  or  opinion   to   that  or   the   like  purport  and 
effect    And  that  such  doctrine,  position,  or  opinion,  is 
contrary    to  or  inconsistent  with  the  6th  and  20th 
of  the  said  Articles  of  Religion,  and  contrary  to  and 
inconsistent  with  the   teaching  of  the  said  church 
contained  in   that   part  of  the  Nicene  Creed   which 
declares  in  substance  that  the  Uuly  Ghost  spake  by  the 
prophets  ;  and  as  set  forth  in  the  Ordering  of  Priests 
in  the  said  Book  of    Common  Prayer,  to  wit,  in  the 
words  following  :  "  The  Bi:ihap  shall  deliver  to  every 
one  of  them  the  Bible  into  his  bauds,  saying,  Take 
thoa  authority  to  preach  the  Wotd  of  Ood,"  and  we 
article  and  object  as  before. 

14.  And  we  further  article  and  object  to  yon  the  said 
Bav.  H.  B.  Wilson,  that  in  the  said  article,  essay,  or 
review  is  contained  the  following  passage,  at  page  206 : 
"  The  Christian  Church  can  only  tend  on  those  who 
are  eommitted  to  ita  cure,  to  the  verge  of  that  abyss 
which  ports  this  world  from  the  world  unseen.  Some 
few  of  those  fostered  by  her  are  now  ripe  for  entering 
on  s  higher  career ;  the  many  are  hut  rudimentary 
•pints,  germinal  souls.     What  shall  become  of  them  ? 


If  we  look  abroad  in  the  world  and  regard  the  mental 
character  of  the  mnltitnde  we  are  at  a  loss  to  apply 
to  them  either  the  promises  or  tlie  dennnciations  of 
revelation.    So  the  wise  heathens  could  anticipate  s 
renuion  with  the  great  and  good  of  all  ages ;  they 
could  represent  to  themselves  at  least  in  a  figurative   - 
manner  the  punishment  and  the  purgatory    o{  the 
wicked ;  but  they  would  not  expect  the  reappearance 
in  another  world  for  any  purpose  of  a  Thersites  or 
Hyperboles — social  and  poetical  justice  had  been  sulB- 
ciently  done  upon  them.    Yet  there  are  such  as  these, 
and  no  better  than  these,  under  the  Christian  name — 
babblers,  busybodies,  livers    to   get  gain,    and  mere 
eaters  and  drinkers.    The  Roman  Church  has  imagined 
a    limbut    infaiUitm;    we    mnst   rather    entertain 
a    hope  that  there    shall   be  fonnd  after  the    great 
ajjudioation     receptacles    snitable     for     those     who 
shall  be  infants,  not  as  to  years  of  terrestrial  life,  bat 
as  to  spiritual  development,  nurseries  as  it  were  and 
sepd   grounds   where  the   undeveloped  may  grow  np 
under  new  conditions,  the  stnnted  may  become  stronj; 
and    the    perverted    be    restored.      And    when    the 
Christian  Church  in  all  its  branches  shall  have  fulfilled 
its  sublunsry  office,  and  its  Founder  shall  have  sur- 
rendered  His  kingdom  to  the  Great  Father — all,  both 
small  and  great,  shall  find  a  refnge  in  the  bosom  of 
the  Universal  Parent  to  repose  or  be  quickened  into 
higher  life  in  the  ages  to  come  according  to  His  will." 
And  we  article  and  object  to  you  the  said  Rev.  H.  B. 
Wilson,  that  in  the  passage  hereinbefore  recited,  being 
a  portion  of  the  said  article,  essay,  or  raview,  you  did 
advisedly  declare  and  affirm  in  effect  that  after  this 
life,  and  at  the  end  of  the  existing  order  of  things 
on   this   earth,   there  will   be   no  judgment   of    God 
awarding  to  those  men  whom  he  shall  then  approve 
everlasting  life  or  eternal  happiness,  and  to  those  men 
whom  he  shall  then  condemu  ev«rlasting    death   or 
eternal  misery;    or  that  you  did   therein   advisedly 
declare  and  affirm  a  doctrine,  position,  or  opinion  to  ■ 
that  or  to  the  like  purport  and  eSect,  and  that  the 
said  doctrine,  position,  or  opinion  is  contrary  to  or 
inconsistent  with  the  teaching  of  the  said  church,  as 
contained  in  the  creeds  commonly  called  the  Apostles' 
Creed,  the  Nicene  Creed,  and  St.  Athanasios'  Creed  ; 
and  as  contained  in  the  absolution  or  remission  of  sins 
which  forms  part  of  the  Morning  Prayer  in  the  said 
Book  of  Common  Prayer,  and  in  which  the  priest  siiya, 
'•  Wherefore  let  us  beseech  Him  to  grant  us  true  re- 
pentance and  his  Holy  Spirit,  that  those  things  may 
please  Him  which  we  do  at  this  present ;  and  that  the 
rest  of  our  life  hereafter  may  be  pore  and  holy,  so 
that  at  the  last  we  may  come  to  his  eternal  joy, 
throajh  Jesus  Christ  our  Lord."     And  as  contained  in 
the  followins;  part  of  the  Catechism  which  forms  part 
of  the   said   Book   of  Common   Prayer.     "  Question. 
What  desirest  thou  of  God  in  this  prayer  1    Answer. 
I  desire  my  Lord  God,  our  Heavenly  Father,  who  is 
the  giver  of  all  goodness,  to  send  His  grace  unto  mo 
and  to  all  people.    And  I  pray  nnto  God  that  He  wilt 
keep  us  from  all  sin  and  wickedness,  and  from  our 
ghostly  enemy,  and  from  everlasting  death."     And  as 
contained  in  the  following  portions  of  the  Order  for  the 
Burial  of  the  Dead,  which  forms  part  of  the  said  Book 
of  Common  Prayer:  "  In  sure  and  certain  hope  of  the 
resurrection  of  eternal  life  Ihrongh   our  I.ord  Jesus 
Christ,  who  shall  change  our  vile  body  that  it  may  be 
like  unto  His  glorious  body,  according  to  the  mighty 
working  whereby  He  is  able  to  subdue  all  things  unto 
Himself."     "  0  merciful  God,  the  Father  of  oar  Lord 
Jesus  Christ,  who  is  the  Resurrection  and  the  Life,  ia 
whom  whosoever  believeth  shall  live  though  he  die ; 
and  whosoever  liveth  and  believeth  in  Him  shall  not 
die  eternally ;  who  also  taught  us  by  His  holy  Apostle 
Saint  Paul  not  to  be  sorry  as  men  without  hope  for 
them  that  sleep   in   Him  ;  we  meekly  beseech  Thee, 
0  Father,  to  raise  tu  from  the  dcot^  of  sin  onto  tbs 
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lih  of  rigbt«oiune8s ;  that  when  we  aluU  depart  this 
life  we  ma;  rest  in  Him  aa  oar  hope  aa  tUia  oar 
brother  doth ;  aod  that  at  the  general  reaorreclion  ia 
the  last  daj  we  maj  be  found  acceptable  in  Thy  si^ht 
and  receive  that  blessing  which  Thy  well-belond  Son 
shall  then  pronounce  to  all  that  lore  and  fear  Thee, 
saving,  Come,  ye  blessed  children  of  my  Father,  re- 
ceive the  kingdom  prepared  for  yon  from  the  beginning 
of  the  world."  And  as  contained  in  the  following  por- 
tions of  the  Commination  Service,  which  form  part  of 
the  said  Book  of  Common  Prayer.  "  The  day  cometh 
as  a  thief  in  the  night."  "  Then  shall  it  be  too  late  to 
beseech  when  the  door  shall  be  shut,  and  too  late  to 
cry  for  mercy  when  it  is  the  time  of  justice.  0  terrible 
Toice  of  most  just  jndgment,  which  sliall  be  pro- 
nounced npon  them  when  it  shall  be  said  unto  them, 
Go,  ye  cursed,  into  the  fire  everlasting,  which  is 
prepared  for  the  devil  and  his  angels."  "  This,  if  we 
do,  Christ  will  deliver  us  from  the  corse  of  the  law  and 
from  the  extreme  malediction  which  shall  light  upon 
them  that  shall  be  set  upon  the  kft  hand,  and  He  will 
set  ns  on  His  rieht  hand,  and  give  ns  the  gracious 
benediction  of  His  Father,  commanding  ns  to  take 
possession  of  His  glorious  kingdom."  Aai  we  article 
and  object  as  before. 

The  Dean  of  the  Arches  pronounced  the  same  judg- 
ment as  in  the  former  case,  wliereon  Mr.  Wilson 
appealed  to  Her  Majesty  in  Council. 

Hr.  Wilson,  the  app.  in  person,  contended  that  the 
rules  applicable  to  the  interpretation  of  the  formnlaries 
of  the  Church  were  the  ordinary  legal  rules,  and  it  was 
no  part  of  the  business  of  the  court  to  inquire  into 
what  ought  to  be  the  doctrine  of  the  Church.  The 
sole  question  was,  what  the  language  nsed  in  its 
formularies  meant.  This  rule  was  laid  down  by  the 
Gorham  case,  Moore,  1072.  Hence  it  was  competent 
to  maintain  distinct  doctrines  under  the  grammatical 
eonstruction  of  the  formularies.  As  regarded  the 
meaning  of  terms,  they  were  properly  explained  by  a 
view  of  their  history  as  osed  in  controversy,  as  in 
iSAors  T.  Wilma,  9  C.  &  F.  355.  The  Articles  and 
formularies  did  not  lay  down  any  definite  rule  as  to 
tlie  nature  of  the  inspiration  of  the  Holy  Scriptures. 
The  word  "  inspiration  "  and  the  word  "  miraculous  " 
were  not  nsed  in  those  formularies.  The  charge  against 
bim  founded  on  inspiration  did  not  definitely  define  the 
meaning  imputed  to  the  words  he  had  used :  (fiunjer 
T.  ffea^  8  Jur.  237,  Gorham  case.)  He  had  never 
denied,  in  the  proper  sense  of  the  term,  that  the 
Scriptures  contained  the  Word  of  God;  bat  merely, 
that  every  part  of  the  word  was  inspired.  As  regarded 
the  eternity  of  final  punishment,  the  point  was  referred 
fo  in  so  ambiguous  terms  by  the  formularies  of  the 
Church  that  no  accusation  could  be  founded  on  that 
bead,  seeing  that  the  offence  could  not  be  defined. 
Many  ancient  theologians  totally  denied  the  doctrine  in 
the  literal  sense  in  vogue  in  modem  times,  and  even  such 
authorities  as  Tillotson,  Le  Clerc,  Law,  Horsley, 
Whately  and  Uilman  variously  modified  the  doctrine. 

Cur.  adv.  mdt. 

Ftb.  8.— The  Lobo  Cuabckllob. — ^These  appeals 
do  not  give  to  this  tribunal  the  power,  and  therefore  it 
is  ao  part  of  its  duty,  to  pronounce  any  opinion  on  the 
sbacacter,  efiect,  or  tendency  of  the  publications  known 
by  tbs  name  of  "  Essays  and  Beviews ;"  nor  are  we  at 
liberty  to  take  into  consideration,  for  the  purposes  of 
the  prosecution,  the  whole  of  the  essay  of  Dr.  Williams 
or  of  the  essay  of  Mr.  Wilson.  '  A  few  short  extracts 
only  are  before  us,  and  our  judgment  must  by  law  be 
confined  to  the  matter  which  is  therein  contained.  If, 
therefore,  the  book,  or  these  two  essays,  or  either  of 
them  aa  «  whole,  be  ot  a  mischievous  and  baneful 
tendenqy,  as  weakening  ths  foundations  of  Christian 
belief,  and  likely  to  cause  many  to  oSeud,  they  will 
retain  that  character,  and  be  liable  to  that  condemna- 
i^on,  notwithstanding  this  our  judgment.    These  pro- 


secutions are  in  the  natnrs  of  criminal  pioccedbgi, 
and  it  ia  necessary  that  there  should  be  prrasieo  ni 
distinctness  in  the  accusation.  The  articles  of  duije 
must  distinctly  state  the  opinions  which  the  derk  bsi 
advisedly  maintained,  and  set  forth  the  passagn  ia 
which  those  opinions  are  stated ;  and  fnrllur,  tlu 
articles  must  specify  the  doctrines  of  the  Chnrck 
which  snch  opinions  or  teaching  of  the  clerk  arc  alleged 
to  contravene,  and  the  particular  Articles  of  Reli^ 
or  portions  of  the  formnlaries  which  contain  sadi 
dootriues.  The  accuser  is,  for  the  purpoee  of  tbt 
charge,  confined  to  the  passages  which  are  iodoiled 
and  set  out  in  the  articles  a*  ths  matter  of  tlx 
accusation  ;  but  it  is  competent  to  the  accused  party 
to  explain  from  the  rest  of  hie  work  the  lenM  or 
meaning  of  any  passage  or  word  that  is  challenged  by 
the  aoouaer.  With  respect  to  the  legal  tats  of 
doctrine  in  the  Church  of  England,  by  the  applicitini 
of  which  we  are  to  try  the  soundness  or  unsoandaesa 
of  the  passages  libelled,  we  agree  with  the  leaiwd 
jndge  in  the  oourt  below  that  the  judgment  ia  tkt 
Gorluun  ease  is  conclusive :  *'  This  court  hu  le 
jurisdiction  or  authority  to  settle  matters  of  ftith,  or 
to  determine  what  ought  in  may  particular  to  be  ti< 
doctrine  of  the  Church  of  England.  Its  duly  extendi 
only  to  the  consideration  of  that  which  is  bj  U* 
established  to  be  the  doctrine  of  the  Cbaitii  li 
England,  npon  the  true  and  legal  oonstmction  of  btr 
Articles  and  formuUries."  By  ths  mle  thus  eanDciited 
it  is  our  duty  to  abide.  Our  province  is,  on  the  oie 
hand,  to  ascertain  the  true  coostmctioo  of  tbne 
Articles  of  Religion  and  formularies  referred  to  Id  acb 
charge,  according  to  the  legal  rules  for  the  inter- 
pretation of  statutes  and  written  inatmmeots  ;  wi, 
on  the  other  hand,  to  ascertain  ths  plain  gramnutial 
meaning  of  the  passages  whicli  are  charged  ai  beisg 
contrary  to  or  inconsistent  with  the  doctrine  of  tbt 
Church,  ascertained  in  the  manner  we  have  desenbtii. 
It  is  obvious  that  there  may  be  matters  of  doctriotoi 
which  ths  Church  has  not  given  any  definite  rale « 
standard  of  faith  or  opinion ;  there  may  be  nnttm 
of  religions  belief  on  which  the  requisition  of  lbs 
Church  may  be  less  than  Scripture  may  sraa 
to  warrant ;  there  may  be  very  many  malten  rf 
religious  spseulation  and  inquiry  on  which  tbt 
Church  may  have  refrained  from  pronouncing  «nf 
opinion  at  all.  On  matters  on  which  tlie  Ghnrch  hu 
prescribed  no  mle,  there  is  so  far  freedom  of  opiniM 
that  they  may  be  discussed  without  penal  cuue- 
quences.  Nor  in  a  proceeding  like  the  prcwiit,an 
we  at  liberty  to  ascribe  to  the  Church  any  rnlt  « 
teaching  which  we  do  not  find  expressly  and  dislinctl; 
stated,  or  which  is  not  plainly  involved  in,  or  to  be 
collected  from,  that  which  u  written.  With  reapfS  t» 
the  oonstmction  of  the  passages  extnoled  from  tbe 
essays  of  ths  aoonsed  partiea,  the  meaning  to  be 
ascribed  to  them  must  be  that  which  the  words  btiA 
according  to  the  ordinary  grammatical  meaeiog  of 
language.  That  only  is  matter  of  aconsatioi  vbicb  s 
advisedly  taught  or  maintained  by  a  clergynua  in  op- 
position to  the  daotrine  of  the  Church.  The  mW 
cannot  in  a  proceeding  such  as  the  present  bt  n»« 
responsibls  for  more  than  the  conclusions  *''>'^? 
directly  involved  in  the  assertion  he  has  made.  W» 
these  general  remarks  we  proceed  to  consider  in  toe 
first  pUce  the  charges  agunst  Dr.  Williams.  All  IW 
charges  against  Dr.  Williams  wsreiejscted  by  the  lo«™" 
judge  in  the  court  below,  or  given  np  St  the  '••'''J 
before  ns,  except  the  ohargea  contained  in  the  7lh  ss« 
15th  articles.  The  7  th  article,  as  reformed,  "J* 
forth  certain  pasaages  extracted  from  pages  60  and  C>i 
and  from  pages  77  and  78,  of  the  volume  oontiuunS 
Dr.  Williams's  essay,  and  charges  that  in  the  p«»^ 
so  extracted  Dr.  WilUams  has  advisedly  msintanes 
and  affirmed  that  the  Bible  or  Holy  Scriptarv  a  a 
expression  of  devout  reason,  and  the  writus  roM 
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tba  oongniEation — not  tha  Word  of  Qod,  nor  oon- 
taining  taj  special  reTelition  of  HU  troth  or  of  His 
dealings  with  mankind,  nor  the  role  of  uor  faith.  Dr. 
Williamt  has  nowhere  in  terms  asserted  that  Hoi;  Sorip- 
tonis  not  the  Word  of  Qod ;  and  the  aoeosation  therefore 
mut  mean  that  bj  calling  the  Bible  '*  an  expieaaion 
of  deroat  reason,  and  therefore  to  be  read  with  reason 
in  freedom,"  and  stating  that  it  is  "  the  written  voioe 
of  the  congregation,"  Dr.  Williams  most  be  taken  to 
•ffiim  that  it  is  not  the  word  of  God.  Before  we  ex- 
amine the  meanine  of  these  expressions  it  is  right  to 
obserre  what  Dr.  Williams  has  said  on  the  subject  of 
Holy  Scripture  in  the  second  of  the  passages  inolnded 
in  this  charge.  Dr.  Williams  there  refers  to  the 
teaobiog  of  tha  Church  in  her  Ordination  Sarriee  as  to 
the  abiding  inflaenca  of  "  the  Eternal  Spirit,"  and  then 
Oiee  these  words,  "  If  snch  a  Spirit  did  not  dwell  in 
the  Chorch  the  Bible  would  not  be  inspired;"  and 
again,  "The  sacred  writers  aokuowledge  tbemselres 
men  of  like  passions  with  onrselres,  and  we  are 
promised  illaminstion  from  the  Spirit  that  dwelt  in 
them."  Dr.  Williams  ma/  not  unreasonably  contend 
that  the  just  result  of  these  passagea  would  be  thus 
giren:  "The  Bible  was  inspired  bj  the  Holy  Spirit 
that  hat  erer  dwelt  and  still  dwells  in  the  Church, 
which  dwelt  also  in  the  sacred  writer*  «f  Holy 
Scripture,  and  which  wilt  aid  and  illuminate  the  minds 
of  those  who  read  Holy  Scripture  trusting  to  receive 
the  guidance  and  assistance  of  that  Spirit."  Tba 
words  that  the  Bible  is  an  expression  of  deront 
reason,  and  therefore  to  be  read  with  reason  in  free- 
dom, are  treated  in  tba  charge  as  eqniTalent  to  these 
words:  "Tha  Bible  ia  tha  composition  or  work  of 
darout  or  pious  men  and  nothing  more;"  but  snch  a 
mnuing  ought  not  to  be  ascribed  to  the  words  of  a 
writer  who,  a  few  lines  further  on,  has  plauly 
affirmed  that  the  Holy  Spirit  dwelt  in  the  sacred 
writers  of  the  Bible.  This  context  enables  us  to  say 
that  the  words  "  an  expression  of  deront  reason,  and 
therefore  to  be  read  with  reason  in  freedom,"  ought 
not  to  be  taken  in  tha  sense  ascribed  to  them  by  the 
aoeuaation.  In  like  manner  we  deem  it  unnecessary 
to_  put  any  intarpretation  upon  the  words  "  written 
Toioa  of  the  congregation,"  inasmuch  as  we  are  satis- 
fied that  whaterer  may  be  the  meaning  of  the  passages 
included  in  this  article,  they  do  not,  taken  collectively, 
warrant  the  charge  which  has  been  made  that  Dr. 
Williams  has  maintained  the  Bible  not  to  be  the  Word 
of  Ood,  nor  tha  rule  of  faith.  We  pass  on  to  the 
remuoing  charge  against  Dr.  Williams,  which  is 
contained  in  the  l&th  article  of  charge.  The 
words  of  Dr.  Williams,  which  are  included  in 
this  charge,  are  part  of  a  sapposed  defence  of 
Baron  Baosen  against  the  accusation  of  not  being 
a  Christian.  It  would  be  a  severe  thing  to  treat  lan- 
guage used  by  an  imaginary  advocate  as  advised  speak- 
ing or  teaching  by  Dr.  Williams.  Against  such  a 
general  charge  as  that  of  not  being  a  Christian,  topics 
of  defence  may  be  properly  urged,  although  not  in 
oonformity  with  the  doctrines  of  the  Church  of 
England.  But,  even  if  Dr.  Williams  be  taken  to  ap- 
prove of  the  arguments  which  he  uses  for  this  sup- 
posed defence,  it  would,  we  think,  be  unjust  to  him 
to  take  his  words  as  a  full  statement  of  his  own 
belief  or  teaching  on  the  subject  of  justification. 
The  llth  Article  of  Religion,  which  Dr.  Williams  is 
accused  of  contravening,  states,  "  We  are  accounted 
righteous  befure  God  only  for  the  merita  of  our  Lord 
and  Saviour  Jesus  Christ,  by  faith,  and  not  for  our 
own  works  or  dessrvings."  The  Article  is  wholly 
silent  as  to  the  merits  of  Jesus  Christ  being  trans- 
ferred to  OS.  It  asserts  only  that  we  are  justified  for 
the  merits  of  our  Saviour  by  faith,  and  by  faith  alone. 
VTe  cannot  say,  therefore,  that  it  is  penal  in  a  clergy- 
man to  speak  of  merit  by  transfer  as  a  fiction,  how- 
•ver  aaaaemly  that  word  may  be  when  used  in  ooa- 


nection  with  such  a  subject.  It  is  fair,  however,  to 
Dr.  Williams  to  observe  that  in  the  argument  at  tha 
bar  he  repudiated  the  interpretation  which  had  been 
put  on  these  words,  that  "  the  doctrine  of  merit  by 
transfer  is  a  fiction,"  and  be  explained  fiotioo  as 
intended  by  him  to  describe  the  phantasy  in  tha  mind 
of  an  individual  that  he  has  received  or  enjoyed  merit 
by  transfer.  Upon  the  whole  we  cannot  accept  the 
interpretation  charged  by  the  promoter  as  the  true 
meaning  of  the  passages  included  in  this  15th 
article  of  charge,  nor  can  we  oonsidsr  those  pas- 
sages as  warranting  the  specific  charge,  which,  in 
effect,  is  thst  Dr.  Williams  asserts  that  justification 
by  faith  means  oiOif  the  peace  of  mind  or  sense  of 
divine  approval  which  come*  of  trust  in  a  righteous 
God.  This  is  not  the  assertion  of  Dr.  Williams.  Wa 
are  therefore  of  opinion  that  the  judgment  against  Dr. 
Williams  must  be  reversed. 

We  proceed  to  consider  the  charges  against  Mr. 
Wilson.  These  have  been  reduced  to  the  8th  and 
14lh  articles  of  charge.  The  other  article*  of 
charge  were  either  rejected  by  the  court  briow,  or 
have  been  abandoned  at  the  hearing  hefon  this 
tribunal.  In  the  8th  article,  an  extract  of  some 
length  is  made  from  Mr.  Wilson's  essay,  and  tha 
accusation  is,  that  in  tha  passage  extracted  Mr. 
Wilson  hss  declared  and  affirmed  m  efiet  that  the 
Scriptures  of  the  Old  and  Mew  Testament  were  not 
written  under  the  inspiration  of  the  Holy  Spirit,  and 
that  they  were  not  necessarily  at  all,  and  certainly  not 
iu  parts,  the  Word  of  God ;  and  then  reference  is 
mads  to  the  6th  and  20th  Articles  of  Beligion,  to 
part  of  the  Micene  Creed,  and  to  a  passage  in  th* 
Ordination  of  Priests  in  the  Book  of  Common  Prayer. 
This  charge  therefore  involrea  the  proposition,  "  That 
it  is  a  oontradiction  of  the  doctrine  laid  down  in  tba 
6th  and  30th  Articles  of  Beligion,  in  ths  Micene 
Creed  and  in  the  Ordination  Service  of  Priests,  to 
affirm  that  any  part  of  the  canonical  books  of 
the  Old  or  New  Testament,  upon  any  subject  what- 
ever, however  unconnected  with  religions  faith  or 
mcrid  duty,  was'  not  written  under  the  inapiration  of 
tha  Holy  Spirit."  The  proposition  or  assertion  that 
every  part  of  the  Scriptures  was  written  under  the 
inspiration  of  the  Holy  Spirit  is  not  to  be  found  either 
in  the  Articles  or  in  any  of  the  formularies  of  the 
Church.  But  in  the  6th  Article  it  is  said  that  Holy 
Scripture  containeth  all  things  necessary  to  salvation, 
and  ths  books  of  tha  Old  and  Mew  Testament  are 
therein  termed  canonical.  In  the  30th  Article,  the 
Scriptures  are  rsferred  to  as  "  God's  Word  written ;  " 
in  the  Ordination  Service,  when  the  Bible  is  given  by 
the  Bishop  to  the  Priest,  it  is  put  into  his  hands  with 
these  words,  "  Take  thou  authority  to  preach  the  Word 
of  God ; "  and  in  the  Micene  Creed  are  tha  words, 
"  the  Holy  Ghost  who  spake  by  tha  prophets."  We 
are  confined  by  the  article  of  charge  to  th*  considera- 
tion of  these  materials,  and  the  questbn  is,  whether 
in  them  the  Church  has  affirmed  that  every  part  of 
every  book  of  Scripture  was  written  under  the 
inspiration  of  the  Holy  Spirit,  and  is  the  Word  of 
God.  Certainly,  this  doctrine  is  not  involved  in 
the, statement  of  the  6th  Article,  that  Holy  Scripture 
containeth  all  things  necessary  to  salvation.  But 
inasmuch  as  it  doth  so  from  the  revelations  of  the  Holy 
Spirit,  the  Bible  may  well  be  denominated  "  Holy." 
and  said  to  bs  "the  Word  of  God,"  "Gods  Word 
written,"  or  "Holy  Writ,"  terms  which  cannot  bo 
affirmed  to  be  clearly  predicated  of  every  statement  and 
representation  contained  in  every  pait  of  tbe  Old  and 
Mew  TasUment.  Tbe  framers  of  the  Articles  hsvs 
not  used  the  word  "  inspiration "  aa  applied  to  the 
Holy  Scriptures ;  nor  have  they  laid  down  anything  as 
to  the  nature,  extent,  or  limits  of  that  operation  of  the 
Holy  Spirit.  The  cantioo  of  the  frainera  of  our 
Articles  forbids  our  treating  their  language  as  imply 
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tng  mora  tban  is  expressed ;  nor  are  ira  womnted  in 
ascribing  to  tbem  conclusions  expressed  in  naw  forms 
of  words  involving  minute  and  subtle  matters  of  con- 
troversy. After  an  anxioas  consideration  of  the  sub- 
ject, we  find  ourselves  nnable  to  sav  tbst  the  passages 
extracted  from  Air.  Wilson's  essaj,  and  which  form  the 
subject  of  this  article  of  charge,  are  oontradicted  \jj  or 
plainly  inconsistcat  with,  tbe  Articles  or  formularies  to 
wliich  the  cliarga  refers,  and  which  alone  we  are  at 
libtrty  to  consider.  Wa  proceed  to  tbe  remaining 
charge  against  Mr.  Wilson,  namely,  thHt  contained  in 
the  14th  article.  The  cbarse  is,  tliat  in  the  portion  of 
his  essay  which  is  set  ont  in  this  article,  Mr.  Wilson 
has  advisedly  declared  and  affirmed,  t»  effect,  that 
after  this  life  and  at  the  end  of  the  existing  order  of 
things  on  this  earth,  there  will  be  no  judgment  of  God, 
awarding  to  those  men  whom  He  shall  then  approve 
everlasting  life  or  eternal  happiness,  and  to  those  men 
whom  he  shall  then  condemn  everlasting  death  or 
eternal  misery;  and  this  position  is  affirmed  to  be  con- 
trsry  to  the  three  Creeds,  the  Absolntion,  the  Cate- 
chism, and  the  Barial  and  Comroinalion  Services.  In 
the  first  place  we  find  nothing  in  the  passages  extracted 
which  in  any  respect  questions  or  denies  that  at  the 
end  of  the  world  there  will  ba  a  judgment  of  God 
awarding  to  those  men  whom  He  shall  approve  ever- 
lasting life  or  eternal  happiness ;  but  with  respect  to  a 
judgment  of  eternal  misery,  a  hope  is  encouraged  by 
Ur.  Wilson  that  this  may  not  be  the  pnrpose  of  God. 
We  think  that  it  is  not  competent  to  a  clergyman  of 
the  Church  of  Eagland  to  leach  or  suggest  that  a 
hope  may  b«  entertained  of  a  state  of  things  con- 
trary to  what  the  Church  expressly  teaches  or  declares 
will  ba  the  case ;  but  tbe  charge  is,  that  Mr.  Wilson 
advisedly  declares  that  after  this  life  there  will  be  no 
judgment  of  God  awarding  either  eternal  happiness  or 
eternal  misery, — an  accusation  which  ia  not  warranted 
by  the  passage  extracted.  Mr.  Wilson  expresses  a 
hope  that  at  the  day  of  judgment  those  men  who  are 
not  admitted  to  happiness  may  be  so  dealt  with  as 
that  "  the  perverted  may  ba  restored,"  and  ail,  "  both 
small  and  great,  may  nltimately  find  a  refuge  iu  tbe 
bosom  of  the  Universal  Parent."  The  hope  that  the 
punishment  of  the  wiclced  may  not  endure  to  all 
eternity  is  certainly  not  at  variance  with  anything  that 
is  found  in  the  Apostles'  Creed,  or  the  Nicene  Creed, 
or  io  the  Absolntion,  which  forms  part  of  the  Morning 
and  Evening  Prayer,  or  in  the  Burial  Service.  In  the 
Catechism  the  child  is  taught  that  in  repeating  the 
Lord's  IVsyer  he  prays  unto  God  "  that  He  will  keep 
US  from  all  sin  and  wickedness,  and  from  our  ghostly 
enemy,  and  from  everlasting  death ;'  but  this  expo- 
sition «f  the  Lord's  Prayer  cannot  be  taken  as  neces- 
sarily declaring  anything  touching  the  eternity  of 
punishment  after  tbe  resurrection.  There  remain  tbe 
Ciimmination  Service  and  the  Athantisian  Creed.  The 
material  passage  in  the  Commination  Service  is  in  these 
words :  "  0  terrible  voice  of  most  just  judgment 
which  shall  ba  pronounced  upon  them,  when  it  shall 
be  said  unto  tbem.  Go,  ye  carsed,  into  the  fire  ever- 
lasting which  is  prepared  for  the  devil  and  his 
angals."  In  like  manner  the  Atbanasian  Creed  de- 
clares that  they  that  have  dona  evil  dull  go  into 
everlasting  fira.  Of  the  meaning  of  these  words  "  ever- 
lasting fire,"  no  interpretation  is  given  in  the  formu- 
laries which  are  referred  to  in  the  charge.  Mr. 
Wilson  has  urged  in  his  defence  that  the  word  "  ever- 
lasting "  in  the  English  translation  of  tbe  Mew  Testa- 
ment, and  of  the  Creed  of  St.  Athanasius,  must  be 
aubjeot  to  the  same  limited  intsrpratatioD  which  soma 
learned  men  hav«  given  to  the  original  words  which 
are  translated  by  the  English  word  "everlasting,"  and 
he  has  also  appealed  to  the  liberty  of  opinion  which 
has  always  existed  without  restraint  among  very 
eminent  English  divines  upon  this  subject.  It  is 
Kstetial  to  obsen-a  that  in   the  Articles  of   King 


Edward  VI.,  framed  in  1S52,  the  Forty-second  Aitids 
wss  in  the  following  words : — "  '  All  men  shall  aat 
bee  saved  at  the  length.' — The!  also  are  worthia  of 
condemnation  who  inderoure  at  thia  time  to  restan 
the  dangeronse  opinion,  that  al  menne,  be  tbri  never 
so  nugodlie,  shall  at  lengtht  bee  saved,  when  tbei  have 
sufiiered  paines  for  their  sinnes  a  certain  time  ap- 
poincted  by  God's  justice."  This  Article  was  omitted 
from  the  Thirty-nine  Articles  of  Beligion  of  the  year 
1562,  and  it  might  be  said  that  the  effect  of  sustaining 
the  judgment  of  the  court  below  on  this  char)!* 
would  be  to  restore  the  Article  so  withdrawn.  We 
are  not  required,  or  al  liberty,  to  express  any  opinion 
upon  the  mysterious  question  of  tbe  eternity  of  final 
punishment,  further  tban  to  say  that  we  do  not  find  in 
tbe  fonnolaries,  to  which  this  article  refers,  any  sDch 
distinct  declaration  of  our  Church  upon  the  subject  a 
to  require  ns  to  condemn  as  penal  tbe  expression  of 
hope  by  a  clergyman,  that  even  tbe  ultimate  pardaa 
of  the  wicked,  who  are  condemned  in  the  day  of 
judgment,  may  be  consistent  with  the  will  of  Almighty 
God.  We  desire  to  repeat  that  the  meagre  and  dis- 
joinled  e:trHCts  which  have  been  allowed  to  remain  in 
the  reformed  articles  are  alone  the  subject  of  our 
judgment.  On  the  design  and  general  tendency  of  tbe 
book  called  '*  Essays  and  Beviews,"  and  on  tbe  effect 
or  aim  of  tbe  whole  e&<ay  of  Dr.  Williams,  or  tbe 
whole  esssy  of  Mr.  Wilson,  we  neither  can  nor  da 
pronounce  any  opinion.  On  the  short  exu-acts  befors 
us,  our  judgment  is  that  the  charges  are  not  proved. 
Their  Lordships,  therefore,  will  humbly  recommend  to 
Her  Majesty  that  the  sentences  be  reversed,  and  tbe 
reformed  articles  rejected  in  like  manner  as  tba  rest 
of  the  original  articles  were  rejected  in  tb*  coott 
below,  namely,  without  costs ;  but  inasmuch  as  tbs 
apps.  liars  been  obliged  to  come  to  this  co-irt,  tlnir 
Lordships  think  it  right  that  they  should  have  tk« 
costs  of  this  appeal. 

His  Lordship  added :  I  am  desired  by  the  Arch- 
bishop of  CanU^bnry  and  the  Archbishop  of  York  to 
state,  that  they  do  not  concur  in  those  parts  of  this 
opinion  which  relate  to  the  7lh  article  of  cb.irge  acainst 
Dr.  Williams,  and  to  the  8th  article  of  chir^e  against 
Mr.  Wilson.  Sentemx  noertad. 

Proctors  :  Brookt  and  Son ;  Toller, 
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COTTST  OT  APPEAL  IN  CHAITCSTBT. 

Reiiorted  by  Tboius  BaooKSSunc  and  Jahss  B.  Uavidsox, 
Eaqn.,  Barristcrs-at-Law. 

Jan.  29  and  30. 
(Before  the  Lords  Justicbs.) 

COCHBAKB  V.  WiLLJS. 
Demurrer — DoublJW  equitable  title — Agreement— 
Abeeace  ij/" consideration. 
The  rule  that  tin  court  wSl  not  decide  upon  dtmmrrer 
a  doubtful  qtiestion  upon  a  legal  title,  allkougk  Ut 
incUnalion  should  be  injitvow  of  tie  deft.,  bui  aatfl 
overruU  the  demurrer  without  prejudice  to  the  de/i-'t 
right  to  tnttit  on  the  same  matter  by  vaj  ofantwer, 
applies  with  equal  farce  to  a  doubtful  case  iqmi  as 
ejttitaik  title. 

The  pit  was  assignee,  in  India,  of  an  insolvaat 
there,  who  at  the  time  of  his  insolvency  was  «ititM 
in  possession  for  life,  witliont  impeachment  of  wastes 
to  lands  in  this  country.  On  the  6th  Aug.  IB63  io- 
stmctiona  from  him  reached  his  Ixindon  solioicors  t» 
obtain  possession  of  the  insolvent's  estate,  and  appli- 
cation was  at  once  made  to  the  defts.,  who  wer*  «a- 
titled  to  the  estate^  the  one  as  the  next  tenant  for  Ufa, 
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the  other  u  first  tenant  in  tail  on  the  determination  of 
those  life-estates.  Upon  the  property  ■  lanje  qnantitjr 
of  Talnable  timber  was  then  growing.  Throagh  the 
delsj  of  the  defts.  nothing  was  done  nntil  the 
SOth  Oct.,  when  an  agreement  was  entered  ioto  by 
an  parties,  by  which  the  pit  was  to  be,  and  was  to  be 
deemed  to  bo,  as  fally  entitled  to  the  timber,  &&,  as  it 
he  had  cat  down  and  remored  it  on  the  15th  Aog.; 
that  the  defts.  woald  carry  ont  this  agreement,  but 
that  the  pit.  should  not  fell  any  of  the  timber  till  the 
1st  Dec.  then  next.  The  insolvent  had  died  on  the 
24th  Sept.,  althoDgli  tb-s  was  not  known  in  England 
oodl  aftjsr  the  agreemsnt  was  executed ;  but  upon  its 
becoming  koown  the  defts.  wholly  repudiated  the  agree- 
ment, and  this  bill  was  filed  to  eoforce  it  The  defts. 
demurred  for  want  of  equity,  and  the  demurrer  was 
allowed  by  the  M.  R.,  on  the  gronhd  that  there  was 
no  eensideration '  for  the  agreement  The  pit  ap- 
pukd. 

Baggattag,  Q.  C  and  0.  Lakt  Sti—eU,  for  tba  pit, 
dted 

Head  t,  Codtee,  John.  536  ; 

Bvnie  T.  Barton,  8  Da  0.  H.  &  O.  58?. 

Selieyn,  Q.C.,  Hobkoute,  Q.C.  and  Lawraxce  for  the 
dsfts. 

6.  Lake  StuteO  in  reply. 

Joit.  eo. — Lord  Justice  K^noar  Bbuob  said:— 
Aanming,  as  we  ore  bound  to  do,  the  truth  of  the 
wsU-pleaded  facts  in  the  bill,  I  think  that  au  equitable 
queation  of  great  difficulty  is  raised  in  the  ease,  one 
which  will  requira  great  and  attentin  ooosidsration, 
and  upon  which,  I  repeat,  or  at  leaat  declare,  that  I 
hnva  not  yet  formed  a  sonolosiTe  opinion  in  faTour  of 
either  side.  But  I  am  satisfied  (and  perhaps  on  that 
▼eiy  ground  alone)  that  it  is  not  a  oaaa  for  demurrer. 
In  a  note  contained  in  the  third  edition  of  Mr.  Morgan's 
most  conrenient  and  Talnable  work  on  the  Chancery 
Acts  and  Orders,  3rd  edit.,  p.  423,  it  is  said  (and  I 
think  accurately):  "It  shonid  b«  mentioned,  that 
where  there  is  a  doubtful  qnestioa  on  a  legal  title,  the 
court  will  not  decide  the  qaestion  on  demurrer,  not- 
withstanding the  inclination  of  the  eoort  be  in  fsTOur 
of  the  deft,  but  will  orermle  the  demnrrer  without 
prejudice  to  the  def]t.'s  inaisting  on  the  tame  matter  by 
way  of  answer:  per  Lord  Haidwicke,  in  Brounuicord  v. 
Edwardt,  3  Yea.  sen.  843,  followed  by  Knight  Bruce, 
V.C.,  in  UaHim»r  t.  Bartleg,  3  De  6.  &  Sm. 
316,  and  Bowetr  ▼.  Uaelean,  3  L.  T.  Rep.  K.  S. 
456,  and  Kirwan  t.  DanieU,  5  Hare,  493."  Now,  the 
•zpraasion  there  used,  and,  as  I  haTS  said,  I  think  cor- 
rectly used,  is  "  on  a  legal  title."  The  doubt  here, 
it  may  he  said,  is  not  on  a  legal  titia;  bat  I  am 
of  opinion  that  the  reason  applioabia  to  a  case  of 
legal  title  applies  at  least  as  strongly  to  a  case  of  the 
preaent  description,  and  I  think  this  ia  the  Tcry  case 
for  the  application  of  that  rule.  Without  giving  any 
opinion  npon  the  merita,  whatever  they  may  be,  for  or 
against  either  side,  I  am  of  opinion  that  this  demurrer 
should  be  orerniled,  without  prejadioe  to  any  such 
defence  as  the  defts.,  or  either  of  them,  may  he  advised 
to  make  by  aoawer,  and  that  the  costs  at  the  Kulls 
and  here  should  be  costs  in  the  cause. 

Lord  Justioe  TmncR  said :— I  agree.  I  think  that 
the  oooraa  which  my  learned  brother  has  suggested  is 
the  right  course  in  this  case.  In  one  view  of  this  case, 
it  is  impossible  not  to  see  that  the  qaestion  may  be  a 
qoestion  entirely  to  be  tried  npon  the  facts.  Supposing 
th*  court  at  the  hearing  of  the  cause  should  come  to 
the  oonclnsion  that  upon  ths  fsce  of  this  agreement 
then  b  a  consideration,  ths  agrsement  would  not  he 
vrboUy  void.  It  would  than  come  to  the  question, 
whetbar  a  eoort  of  equity  will  enforce  the  agreement 
or  not?  and  ths  decision  of  that  qnsstion  must  depend 
upon  all  the  droamstanoea  of  the  case.  It  seems  to 
no,  therefore,  that  the  best  course  to  adopt  in  this 
caaa  is,  to  let  this  qaestion  be  tried,  as  it  will  be,  at 


ths  bearing  of  the  cause,  upon  the  whole  facts  as  they 
will  then  open  before  the  court. 

Oemarrer  overruled  i  d^ont  to  he  returned  to 
tke  pit. 
Solicitors  for  the  pit,  Orahom  and  T^dt. 
Solicitors  for  the  deft,  demorring,  Farrar,  Ottrrf 
and  Farrar.  

Jim.  30  and  Feb.  10. 
(Before  the  Lobo  Chamckllob  (Westboiy). 
Ez  parte  MisDBt,  re  Moob. 
Bantmpley — Proof  for  uiUiqaidaled  datnaget— 
Existing  demand— Sect  153  ofB.  A.  1861. 
The  159rd  eeetiono/Ae  Aetof\i6l,  alloamg proof 
to  be  made  m  reeptet  of  mHqmdated  damagee  it 
Umited  to  caeee  ahert  there  it  a  cause  of  action 
actually  accrued,  or  a  demand  enforceabh  againet 
ike  bankrupt,  at  tke  time  of  adjudxeation  i 
Hence,  a  claim  m  re>|Me<  of  a  contract  made  w  Jtdjf 
to  deliver  a  quanlitg  of  oil  at  a  certain  price  MS 
tke  course  oj  tke  foUomng  month  of  Januarg,  if 
not  one  in  respect  of  wkick  a  creditor  ie  entUled 
to  prove  under  a  trust-deed  dated  tke  SOth  Jan.  for 
unliguidated    damages,  under   the    liSrd  section, 
inasmuch  as,  at  Ike  date  of  the  deed,  and  until  tke 
end  of  tke  montk,  tkere  hat  been  no  breach  of  the 
contract. 

This  was  an  appeal  agidnst  an  order  of  Mr.  Com- 
missionsr  Ayrton,  at  Hull,  whereby  he  disallowed  th* 
claim  of  the  app.  to  rank  as  a  creditor  under  a  deed  of 
arrangement  execnted  by  one  John  Moor,  nnder  the 
following  tircnmstancaa  :— 

The  app.  SamusI  Mendel  was  an  oil  merchant  in 
Mincing-lane,  and  Moor  was  in  bnsiness  at  Hall  as  a 
seed-crusher.  On  the  SSth  July  1862,  Moor,  through 
his  agents,  Rass  and  Co.  of  Hull,  entered  into  a  con- 
tract with  Mendel  as  follows : 

"Hnll,  38th  July  1863. 
"  Bought  for  aooonnt  of  Mr.  S.  Msndsl,  of  London, 
of  Mr.  John  Moor,  of  this  plsce,  10  tons  of  linseed  oil, 
of  meroh^table  quality,  at  36s.  6d.  per  cwt,  good 
inn-booud  caaks  included,  delivered  freo  to  craft  or 
truck  daring  the  month  of  Jan.  1863.  Payment  cash, 
leas  2^  per  otnt,  discount  on  receipt  of  iuToica  and 
delivery.  "  Boss  and  Co.,  Brokers." 

On  the  Srd  Sept  another  contract  was  entered 
into  in  precisely  the  same  terms,  except  that  37<.  3dL 
was  inserted  instead  of  36«.  6d.  On  ths  28th  July  ■ 
simiUr  contract  was  entered  into  for  the  purchase  of 
10  tons  at  86«.  6d.,  to  be  delivered  during  Feb.  1863, 
and  on  the  3rd  Sept.  a  similar  contract  to  the  last  tor 
the  pnrehase  of  10  tons,  at  37s.  id. 

Other  similsr  contracts  war*  entered  into  by  Moor 
with  other  persons,  amounting  altogsther  to  150  tons. 
Meanwhile  oil  roas  iu  price,  and  the  30  tone  not  being 
delivarsd  in  January,  Mendel  wrote  to  inquire,  and 
was  informed  in  answer  that  Moor  had,  on  the  SOth 
Jan.,  executed  a  deed  of  assignmsnt  fur  the  benefit  of 
his  creditors. 

The  deed  was  io  the  form  prsacribed  by  schedulo 
D.  to  the  Act  of  1861,  and  was  duly  registered  on 
the  36th  Feb.  Having  contracted  to  sell  and  deliver 
this  oil  elsewhere,  Mendel  waa  in  consequence  obliged  to 
buy  twenty  tons  of  oil  at  43s.  His  loss  on  the  con- 
tracts due  in  January  thus  amounted  to  133/,  10s.  9d., 
and  this  sum  farmed  part  of  the  amount  for  which  h* 
claimed  to  rank  as  creditor. 

The  learned  commiasioner  decided  that,  aa  ths  deed 
of  assignment  mad*  by  Moor  was  ao  mads  by  him  on* 
day  before  any  eontraet  became  due,  thsra  eoold  have 
been  no  breach  of  contract  on  that  day,  and  that  the 
app.  was  not  entitled  to  partidpaM  in  the  astate 
sssigned  by  Moor. 

Danish,  Q.C.  (JSorgood  with  him)  supported  tha 
appeal — Th*  first  qnestioa  is,  whether  or  not,  ondtr 

Digitized  by  LjOOQIC 


794 


THE  LAW  REPORTER. 


[Vol.  9. 


Ckax.] 


Kx  parie  Mbkdkl,  r<  Hoob. 


[Chas. 


the  153rd  a«ction  of  the  Act  of  1861,  this  is  a  debt 
which  is  proveable.  The  section  enacts  that  '*  if  anj 
banlcrapt  shall  at  the  time  of  adjudication  be  liable, 
by  reason  of  anjr  contract  or  promise,  to  a  demand  in 
the  natnre  of  damages  irhleU  have  not  been  and  cannot 
be  otherwise  liquidated  or  ascertained,  it  abdl  Im 
lowful  for  the  court  to  du-ect  such  damages  to  be 
assessed  by  a  jury,  and  the  amount  of  damage,  when 
assessed,  shall  be  proveable  as  a  debt  duo  at  the  time 
of  the  bankruptcy."  The  following  is  an  instance  of 
demand  which  was  held  not  proveable  as  a  liability  under 
sect.  178  of  the  Act  1 849 :  where  a  deft,  in  an 
action  for  injury  to  the  plt.'s  property  consented  to  an 
order  of  reference,  and  the  award  was  not  msde  till 
after  the  deft 'a  bankruptcy:  (£x  parte  Todd,  6 
De  6.  M.  &  0.  744.)  On  the  other  band,  a  cove- 
nant by  snreties  that  the  principal  debtor  would 
pay  a  debt  by  instalments  was  held,  on  the  prin- 
cipal debtor  becoming  bankrupt  after  payment  of  the 
first  and  before  payment  of  the  second  iustnl- 
meot,  to  be  a  contingent  liability  under  the  I78tb 
•action :  (£x  parte  Barwit,  1  De  G.  M.  &  G. 
54S.)  A  demand  nmier  a  forward  contract  for  the 
sals  of  oil,  like  the  present,  which  was  broken  before 
the  bankruptcy,  was  held  not  proveable  as  a  debt, 
where  the  facts  were  not  so  settled  as  to  rendrr  the 
inMnrention  of  a  jury  nnneoessary :  {Qreen  t.  Bicknetl, 
8  Ad.  &  EU.  701.)  But  where  the  demand  was  in 
nspsct  of  a  similar  oil  contract,  which  was  not 
broken  before  the  bankruptcy,  Lord  Tenterden 
lield  that  the  creditor  could  not  prove  under 
the  baokniptcy:  (Owrma*  r.  Nath,  9  B.  &  C.  152.) 
It  was  to  be  presumed  then  that  the  l&Sid  clause 
of  tb«  Act  of  1861  was  meant  to  remedy  Cbe  defects 
in  the  old  law,  by  making  a  future  demand  a 
proveable  debt  The  words  "demand  in  the  nature  of 
damages  "  most  be  held  to  include  damages  for  breach 
of  contract,  and  if  so,  why  should  "demand"  be 
limited  to  a  contract  broken ;  why  should  it  not 
•ztend  to  a  contrast  existing  ?  Secondly,  this  deed 
was  datsd  on  the  30th  Jan.,  and  it  is  admitted  that 
the  partiea  are  subject  to  the  jurisdiction  of  the  court, 
as  if  there  had  been  an  adjudication  in  bankruptcy  on 
that  day.  But  every  deed  is  to  be  registered 
within  twenty-eight  days,  and  in  default  is  not  to  be 
received  in  evidence;  and  by  the  199th  section,  if  a 
petition  for  adjudication  be  presented  againat  the 
debtor  after  the  execution  of  the  deed  pending  the 
interval  for  registration,  the  proceedings  under  the  pe- 
tition are  to  be  stayed  if  the  court  shall  think  fit, 
and  if  the  deed  be  duly  registered  the  petition  is  to 
he  dismissed.  Supposing  then  a  creditor  files  his  peti- 
tion in  the  interval,  he  being  dissentient  to  the  deed, 
and  finally  the  registration  is  completed  and  his  peti- 
tion diamissed,  is  he  to  loee  all  remedy?  The 
I^alatnre  most  be  held  have  intended  that  he 
■honld  be  permitted  to  oome  in  under  the  deed.  If 
that  be  so,  this  oontrsot  having  been  broken  before 
the  26th  Feb.,  this  oieditor  must  by  analogy  be 
held  to  be  entitled  to  come  in  under  the  deed.  It 
may  be  stated  generally  that  by  the  operation  of 
aeota.  177  and  178  of  the  Act  of  1849,  a  method  of 
proof  was  provided  for  every  kind  of  claim,  except 
claims  for  unliquidated  damages.  It  was  to  admit  also 
elaims  like  this  npon  existing  unbroken  oontrscta, 
that  the  153rd  section  was  passed. 

Beuxm,  Q.O.,  for  the  trustees  of  the  deed,  said  that 
the  argnment  on  the  other  side  was,  that  the  1 53rd 
•sotion  was  passed  to  supply  an  implied  defect  in 
the  law.  It  was  too  much  to  assume  that  such  a  defect 
existed.  The  object  of  the  Legislature  may  well  have 
been  to  provide  that,  when  a  contract  has  been  broken 
and  some  damage  done,  the  injured  party  may  oome  in 
and  prove,  and  have  the  same  benefit  aa  be  wotdd 
have  had  under  the  former  law  if  the  damage  had 
been  liqaidated.     Bnt  here  no  liability  whatever  has 


been  ineorred  until  the  contraot  is  broken :  (As  Catts, 
1  De  G.  100.)  To  extend  the  provisions  of  this  enaet- 
ment  would  be  highly  prejudicial.  Would  ths  covt 
hold  it  applicable  to  every  contract  a  debtor  might 
enter  into— a  promise,  for  example,  to  marry  ? 

De  Oex  (with  Biuxm,  Q.C.)— As  the  law  atood 
prior  to  Oct  18C1,  only  nnliqaidated  daaagas  were 
not  proveable  in  bankruptcy.  At  first,  only  a  msa's 
present  debts  were  proveable ;  then,  his  future  debts ; 
then,  by  sect  177  of  the  Act  of  1849,  which  agrees 
with  ssct.  56  of  the  6  Geo.  4,  c.  16,  hu  eontiogeat 
debts ;  and  the  language  of  that  dause,  **  beforv  the 
contingency  shall  have  happened,"  rendering  it  doubtful 
whether  contingent  claims,  as  well  as  debts,  vreie 
Included  therein,  the  178th  section,  expressly  relating 
to  eoMtingent  liabilities,  was  psssed  for  the  firet  time 
in  1849.  Upon  this  arose  a  serious  question,  sever 
yet  decided — whether  the  creditor  is,  or  la  not,  abso- 
lutely barred  by  the  certificate  or  the  order  of  dis- 
cbar):e  ;  and  if  it  waa  held  that  contingent  debts  aad 
liabilities  were  not  proveable  without  express  clauses 
giving  special  machinery  for  the  purpose,  was  it  pr«- 
bable  that  the  Legislature,  In  passing  the  153rd 
section  of  the  Act  of  1861,  intended  to  include  net 
only  unliquidated  damages,  but  nnliqaidated  damages 
for  a  contingent  breach  of  contract?  Was  it  likely 
that  the  L^slatnre  intended  to  incar  the  same 
difficulties  with  regard  to  contingent  debts  as  before, 
without  express  words  ?  Why  shonld  the  words 
"liable at  the  time  of  adjudication"  be  held  to  extend 
beyond  their  natural  sense  and  meaning,  to  poesihle 
liabilities  in  the  future  ?  On  the  other  hsod,  was  the 
court  to  wait  till  the  contingency  happened,  or  became 
imposaible  to  happen,  and  delay  distribotioo  pet  by 
for  a  period  of  twenty 4>ne  years?  And  if  not  fcr 
twenty- one  years,  why  for  twenty-one  days,  or  far 
twenty-four  hours  ?  Sscondly,  the  adjadioation  onder 
the  197th  section  must  date  from  the  date  of  the  deed, 
and  not  of  the  registration,  and  at  that  data  ths  wfif. 
was  not  a  creditor. 

DatM,  Q.C.  in  reply. — ^Tbe  same  argnment  that 
the  app.  was  not  a  creditor  at  the  date  of  the  deed 
would  apply  to  any  oontiogent  daim  whatever.  Why 
should  the  word  "  liable  "  be  confined  to  the  meaning 
"liable  to  an  existing  demand?"  The  intentioa  at 
the  Legislatnre  conid  not  have  been  to  relieve  a  man 
from  the  neosssity  of  fulfilling  his  contract  The  sams 
amouat  of  inconvenienoe  as  is  here  spoken  of  was  ia- 
curred  by  the  Legislstnre  when  the  178th  sectioa  ef 
the  Aot  of  1849  wss  passed  to  supplement  the  eaaet- 
ment  of  the  6  Geo.  4.    He  further  referred  to 

Ex  parte  Barruon,  Re  Gala,  3  Mont  O.  &  O. 
350. 

His  Lordship  reservsd  judgment 

The  LoBD  Chahcellor. — This  is  an  appeal  fina 
a  learned  commissioner,  who  has  refused  an  appUeatioa 
to  enter  a  proof  under  the  153rd  section  of  Um  Baok- 
mptcy  Act  of  1861.  That  section  is  a  new  enactment 
The  law  as  it  atood  in  former  times  was,  that  no  proof 
could  be  made  for  damages,  unless  they  were  eneh  an 
could  be  asoertained  by  the  commisnoners  witheat  the 
intervention  of  a  jury.  The  153rd  seotion  gives  a 
power  to  direct  the  damages  to  be  assessed  when  they 
arise  nnder  any  demand  existing  st  the  time  of  adjadi- 
oation. The  learned  oommissiooer  appears  to  have 
thought  that  the  eonstmction  wbieb  he  has  pat  apes 
the  section  is  one  which  is  not  in  oonformity  with  the 
intention  of  the  L^latore.  Bnt  I  am  not  of  that 
opinion.  It  was  undoubtedly  the  Intention  of  the 
framers  of  the  Act  tliat  demands  of  this  aatnrs  abeold 
be  limited  to  cases  where  there  was  a  cause  of  actioa 
oomplete  at  the  time  of  adjudication ;  and  I  am  then- 
fore  of  opinion  that  the  15Srd  aeetion  of  the  Aot  of 
1861  appliea  to  snob  demanda  only,  in  the  natnre  e( 
damages,  aa  are  capable  of  being  enforoed  against  the 
bankrupt  at  the  time  of  adjndioatioB.    Now,  in  ths 
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present  c«m  there  bus  been  no  bankruptcy;  but  * 
tnut-deed  bu  been  executed  in  the  form  given  by  one 
of  the  schedalee  of  the  Act,  «od  the  date  of  the  deed 
is  bjr  the  operation  of  the  enactment  made  eqairalent 
to  the  time  of  adjodieation ;  and  the  question,  there- 
fore, is  vhether  the  bankrupt  was  at  the  date  of  the 
deed  liable,  bj  reason  of  the  contract  in  question,  to  a 
demand  in  the  nature  of  damages  ?  Now,  the  contract 
may  he  described  sufficiently  for  the  preeent  purpoie 
as  an  engagement  by  the  bankrupt  to  delirer  a  quantity 
of  oil  in  the  month  of  January.  The  contract,  there- 
fore, might  have  been  performed  by  the  deliTcry  of  the 
oil  at  any  time  daring  the  month  of  January.  The 
date  of  ihe  deed  is  ik»  30th  Jan. ;  therefore  at  the 
date  of  the  deed  there  was  still  an  interral  of  time,  a 
part  of  January,  during  which  the  bankrupt  might 
hare  delivered  the  oiL  I  am  unable,  therefore,  to  say 
that  the  bankrupt  was  at  the  time  of  adjudication,  that 
is,  00  the  30tb  Jan.,  liable  by  reason  of  the  contract 
to  a  demand  in  the  nature  of  damages.  I  quite  agree 
in  the  argument,  that  it  would  not  be  desirable,  if  it 
vrsre  possible,  by  constraction  to  extend  this  interpreta- 
tion of  the  statute,  for  then  it  would  be  very  difficult 
to  de6ae  the  limit  to  which  it  might  be  extended. 
Great  oonf^on  would  be  introduced  into  the  adminis- 
tration of  the  bankrupt  law  by  the  introduction  of 
new  denunds  arising  at  inde6nite  periods  subsequently 
to  the  adjudication.  I  am,  therefore,  of  opinion  that, 
in  the  ooostrootion  he  put  upon  this  section  of  the 
statute,  the  learned  oommission'er  was  right.  An  argu- 
ment was  raised  in  support  of  a  different  construction 
by  the  coooael  for  the  app.,  Mr.  Daniel,  which  was 
foimded  ingeniously  enough  upon  the  1 99th  section  of 
the  Aot  of  1861.     The  argument  was  this — that,  snp- 

r°ng  the  present  app.  to  have  presented  his  petition 
i^ndication  in  bankruptcy  subsequently  to  the 
date  of  the  deed,  but  before  the  expiration  of  the 
period  allowed  for  \»mplete  registration,  then,  by  the 
operation  of  the  199th  section,  his  petition  would 
have  been  dismissed  in  the  event,  supposing  the 
tmst-deed  to  became  oompletely  registered,  and  the 
inference  was  endeavoured  to  be  derived  from  that, 
that  inasmuch  as  registration  has  deprived  him  of  liis 
remedy,  it  ought  to  be  considered  therefore  as  an 
indication  of  an  intention  on  the  part  of  the  Legisla- 
ture that  he  ahould  be  permitted  to  prove  under  the 
bankruptcy,  or  under  the  tmst-deed,  which  be  was 
thus  rendered  unable  to  annuL  But  I  do  not  think 
that  any  such  consequence  can  follow.  The  section  no 
doubt  protects  the  trustee  from  any  attempt  by  a  creditor, 
who  has  not  executed  or  assented  to  it,  to  upset  the 
trust-deed  by  getting  an  adjudication  of  bankruptcy  in 
the  interval  between  the  date  of  the  deed  and  the  tinal 
registration.  But  the  nmedies  of  the  creditora  are 
left  in  other  respects  wholly  nntonched.  The  remedies, 
tlierefore,  of  the  present  app.,  supposing  he  succeeded 
in  getting  the  damages  ascertained,  will  remain,  subject 
only  to  thia,  that  he  is  nnable,  by  reason  of  this  rnact- 
ment,  to  interfere  with  the  validity  of  the  trust-deed. 
I  do  not  think,  therefore,  that  any  inference  can  be 
derived  from  that  section  which  will  warrant  me,  if  it 
wen  possible  so  to  do,  to  put  any  other  construction 
npon  the  language  of  the  1 53rd  section  than  the  con- 
struction which  the  commissioner  has  pat,  and  which  I 
entirely  approve  of.  I  must  affirm  the  order  and  dis- 
miss the  appeal.  The  coats  will  follow  in  the  osoal 
coarse. 

Solicitors :  for  the  app.,  Coleman  and  Bradlty;  for 
the  trustees,  Clark*,  Son  and  BavUiu,  agents  for 
WilU  and  Smitk,  Hall. 


Saturday,  Feb.  13. 
(Before  the  Lord  Cicancklu>b  (Westbury.) 

HORTUIER    V.  PlCtOTt. 

Settlement — Annuitg  bg  vay  o/  jointure — VariatioH 

of  securitiet  6y  Ihe  court  under  the  sfoMory  powere 

of  mvettment — Arreart. 

Waller  mentioned  this  cause  again  to  his  Lordship : 
(see  the  report,  ante,  p.  591.)  He  stated  that  from 
the  indorsement  on  the  Attorney-General's  brief  it 
appeared  that  the  court,  after  directing  the  investment 
to  be  made  in  Old  East  India  Stock  (as  to  which  there 
was  no  question),  had  proceeded  to  order  that  tb* 
dividends  should  be  paid  to  the  pit.,  fint  in  aatisfao- 
tion  of  the  arrears  due  to  her  of  the  anauity  of  SOOL 
(which  the  previous  investment  had  failed  to  realise)^ 
and  then  that  the  annuity  of  500^  should  be  fui 
thereout  to  the  pit.,  or  the  dividends  themselves  if  they 
did  not  amount  to  that  sum.  Some  doubt  had  been 
entertained  whether  this  note  expressed  his  Lordshipla 
intention  with  regard  to  the  paj^ment  of  the  arrears  of 
the  annnity;  and  with  the  consent  of  all  parties  tha 
matter  waa  now  mentioned  with  a  view  of  obtaining 
his  Lordship's  opinion  thereon. 

The  LoKD  Chaxcellor  observed  that  nothing  had 
been  said  to  him  about  the  arrears.  He  thonght  that 
those  arrean  could  not  be  ragarded  as  a  debt ;  tbero 
was  no  contract  under  which  they  could  be  established 
as  a  debt;  and  npon  the  whole  case  he  ahould  feel 
great  difficulty  in  making  any  order  as  to  payment  of 
the  arrears.  His  Lordship  (giving  his  impression  only, 
as  he  did  not  wish  the  parties  to  be  put  to  the  expense 
of  appearing  again  on  the  minutes)  said  he  feared  all 
he  could  give  the  pit.  was  the  income  of  the  fond  liren 
the  date  of  the  new  investment.  The  provision  for  th* 
benefit  of  Mr.  Baach's  client  (a  purchaser  of  part  of 
the  revernon)  must  he  added,  fiat  the  court  would 
pause  long  before  it  made  any  order  respecting  pay- 
ment of  arrean  of  the  annuity  prior  to  the  date  of  the 
order. 


BOZXS  COTTBT. 

Beported  l>7  H.  B.  Yocso,  Esq.,  Barrlster-at-Law. 
De*.  ]6  and  2\,  and  Jan.  14. 

COATES  V.  CoATES. 

Statute  ofLiantation* — Principal  and  eurett/ — Debt— 
Legacy — Set-off— Reieate  of  surely  at  to  iatenit 
on  debt—Diicharge  of  lurety. 

Although  a  debt  due  to  a  lettator'e  etiale  it  barred  by 
the  Statute  of  Limitatieni,  hit  executori  nuiy  tet  off 
a  legacy  bequeathed  by  him  to  the  debtor  agaiiut 
the  debt,  and  retain  the  tame  accordingly. 

Where  a  teitalor  bequeathed  thereridue  of  hit  pro- 
perly to  his  indou  and  executrix  for  her  Hfe,  and 
the  released  the  tvrety  for  a  debt  due  to  her 
hutbandi  ettatefrom  payment  of  all  inlerett  on  tie 
debt,  euch  reieate  wai 

Ueld  to  extend  only  to  her  life-interest  in  the  principal 
moneys  due  in  respect  of  the  debt. 

A.  and  B.  were  inddried  to  C.  on  a  joint  and  several 
promissory  note,  A.  as  principal,  B.  as  surety.  A, 
deposited  tcith  C.  a  policy  of  assurance  at  a 
eallaterdl  security  for  the  debt.  C.  died,  appointing 
D.  his  executrix.  A.  became  bankrupt ;  D.  proved 
for  the  balance  of  the  debt  against  A.'s  estate,  and 
tcitlumt  communicating  vilA  B.,  surrendered  tha 
pelicy  to  the  insurance  office  for  value  : 

Held,  that  B.  vat  not  there^  discharged  from  hit 
original  Hability. 
This  suit  was  instituted  for  the  administntion  sf 

the  estate  of  Benjamin  Coatee. 
John  Green  and  William  Green  wen  indebted — the 

fint    as    a    principal,    the  second  as  a  stuety — to 

Benjamin  Ooates,  on  a  joiut  and  several   promissory 
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note,  dated  the  4  th  Mareli  1836,  for  lOOOt  adruiced 
to  John  Green,  and  also  for  interest  due  tbereon.  John 
Green  was  also  indebied  to  Benjamin  Coates  on 
another  promissory  note  for  lOCO^,  iii):ned  \tj  John 
Green  alone,  and  dated  the  20tb  Aug.  1838.  John 
Green  beinf;  so  indebted,  tix.  in  the  two  soms  of 
lOOOt  secnred  bj  the  two  notes,  deposited  with 
Bsnjamin  Coates,  on  the  3Ist  Aug.  1839,  as  a 
collateral  security  for  both  debts,  a  policjr  on  bis  life 
for  2000^1,  effected  with  the  Bock  Life  Assurance 
Society. 

Benjamin  Coates  hj  his  will  bequeathed  the  residue 
of  bis  estats  to  his  widow  foi  life,  and  appointed  her 
and  her  sister  Mary  Coates  his  executrixes.  By  a 
codicil  dated  April  16tb,  1841,  he  bequeathed  the 
■om  of  1000/^  to  William  Green,  to  be  paid  to  him 
six  months  after  the  death  of  the  testator's  widow. 

The  tesUtor  died  on  30ih  March  1845,  and  his  two 
executrixes  duly  proved  his  will  and  codicil.  In  1845 
John  Green  became  bankrupt.  The  executrixes  sur- 
rendered the  poUcy  to  the  office  for  79A  10s.  Tbey 
then  proved  aKainst  the  e^itate  of  John  Green  for  the 
sum  of  1560/.  fur  principal  and  interest  due  on  the 
two  sums  of  1000/.  each,  and  they  alterwarda  receired 
from  the  bankrupt's  estate  two  dividends  of  48/.  15<. 
io  respect  of  the  balanoe  so  due. 

William  Green  was  in  Australia  at  the  time  of 
John  Green's  bankruptcy,  and  was  not  communicated 
with  as  to  the  surrender  of  the  policy. 

The  testators  widow  died  in  1859,  baring  by  her 
will  released  William  Green  from  all  hu  liability  to 
payment  of  "  interest "  on  th«  joint  promissoiy  note 
for  1000/. 

Msry  Coates  mrriTed  her  co-cxecotrix,  the  testa- 
tor's widow,  and  died,  baring  by  ber  will  duly 
appointed  execntors  thereof. 

Mary  Coates's  executors  cisimed  a  right  to  retain 
the  1000/.  bequeathed  to  William  Green  for  so  much 
of  the  principal  and  interest  oi  the  1000/.  debt,  for 
which  he  was  surety,  as  remained  unpaid. 

W.  F.  Uobmon  {SouthgaU,  Q.C.  with  bim) 
•ppesrad  for  the  pit.,  and  contended  tliat,  although  the 
debt  was  now  barred  by  the  Statute  of  Limitations, 
the  executors  of  the  snrviring  executrix  of  the 
testator  were  entitled  to  retain  the  1000/.  in  question, 
on  account  of  what  was  still  actually  due  on  the  joint 
and  several  promissory  note  for  1000/.  to  Benjamin 
Coatee's  estate.     Tliey  cited 

Courteaag  v.  WilUamM,  3  Hare,  539 ; 

Bou  T.  6'otiU,  IS  Beav.  189. 
Tbey  also  insisted  that  the  widow's  release  extended 
only  to  the  iulerest  on  the  debt,  that  was  to  say,  to 
her  life -intereat  in  it;  and  that  the  surrender  of  the 
policy  to  the  office  did  not  release  William  Green  from 
Lis  suretyship : 

Purdon  v.  PttrJon,  Hudson  &  Brooke  (Irish), 
329,  cited  vol.  1  C  P.  Coop.  617; 

Capel  V.  BulUr,  2  S.  1  Su  457 ; 

Mayheia  t.  CricktU,  2  Sw.  185 ; 

6  Geo.  4,  c  16,  a.  5U ; 

Browne  t.  Carr,  2  Buss.  600 ;  s.  c.  7  Biug.  508 ; 

NeuUm  V.  Cbarllon,  10  Hare,  646; 

Pleilgt  V.  Btus,  John.  663 ; 

feari    v.     Beacon,    24   Bear.   186;   s.  e.    on 
app.  1  De  G.  &  J.  461. 
J.  Bmdt  Palmer,   Q.C.   and  BovUl  appeared  for 
other  parties  in  the  same  interest  with  the  pits. 

As/uyn,  Q.C.  and  Tumtr  appeared,  for  William 
Green,  and  argaed,  that  there  was  such  Ucbes  in  the 
oase  as  to  release  the  surety.    They  cited 

Ptarl  T.  Deacon  (vbi  tup.); 

C<g>el  ▼•  Butler  (uit  lup.) ; 

Stralon  T.  RaUaU,  2  Term  Bep.  366  ; 
Watton  T.  AUeock,  4  Se  G.  M.  &  Q.  242 ; 

Samuell  t.  Boioarth,  3  Msrir.  272 ; 

Beet  T.  Btrringlon,  2  Yes.  jun.  540. 


BaggaUag,  Q.C.  and  Peat*  for  other  parties. 

Bobimon,  in  reply,  cited 

Greedy  r.  Lavender,  11.  Beav.  417. 

Jan.  14. — The  MasTBB  of  the  Bolu.— The  qges> 
lion  in  this  case  is,  whether  a  legacy  of  1000/.,  kft  by 
the  testator  Benjamin  Coates  to  Wm.  Green,  or  asy 
port  of  it,  is  now  psyable  ?  The  facts  are  u  foOm: 
The  testator  lent  John  Green  a  sum  of  1000/.,  ud 
took  a  joint  and  seTeral  promissory  note  for  tliti 
amonnt  from  John  Green,  and  from  Wm.  Green,  wIk 
si|;aed  the  same  as  surety  for  John.  The  diu  of 
that  note  was  4tli  March  1836.  After  ibit  tk 
teststor  lent  John  Green  a  further  sum  of  1000/  oc 
the  security  of  a  fresh  promisisory  note  signed  by  bin 
alone,  and  dated  20th  Aug.  1838.  John  Greto,  ot 
the  31st  Aug.  1839,  deposited  with  the  testator  > 
policy  of  oskurance  on  his  life  (or  2000/.  effected  oitJi 
the  Kock  Life  Insurance  office,  aa  a  furtlier  «caniT 
fur  the  two  sums  of  1000/.  each.  Tliat  poliiry  had 
been  effected  by  him  about  a  year  previous,  vis.,  on  lla 
7tli  Sept.  1838.  On  the  16th  April  1841  tiie 
testator  by  a  codicil  to  bis  will  left  Wm.  Gnen  i 
legacy  of  lOOO/l  payable  within  six  calendar  mostiis 
attrr  the  decease  of  his  (the  testator's)  widow.  Oi 
tlie  30tb  March  1843  the  UsUtor  died.  In  theortr 
part  of  the  year  1845  John  Green  became  biakn[K. 
The  two  executrixes  thereupon  surrendered  the  polity 
to  the  office,  and  received  in  consideration  for  sncb  sir- 
render  the  sum  of  79/.  lOs.  They  then  proved  igaiiaS 
the  estate  of  John  Green  in  bankruptcy  lor  the  iioiol 
1560/.  for  principal  and  interest,  due  on  both  tmosof 
1000/.  each,  and  they  received  a  dividend  of  4gt.  \'it. 
in  respect  of  each  debt  of  lOUO/.  Nothing  futlxr 
seems  to  have  been  done  m>  far  as  Wm.  Green  a  ear 
cerned.  The  widow  of  the  testator,  who  was  the  teuss 
for  life  of  the  whole  residue,  and  who  wss  the  not 
of  Wm.  Green,  died  in  1859,  having  by  btr  itiU  it- 
leased  Wm.  Green  from  payment  cf  all  intenit  du  oe 
ber  death  from  bim  on  the  promissory  note.  It  «» 
admitted  in  the  arguments,  that  all  practedisfi 
at  law  to  recover  anything  on  the  promifBiy 
note  are  barred  by  the  Statute  of  LimititMu; 
but  the  executrixes  of  tlie  teststor  now  nA 
to  set  off  that  legacy  against  the  debt  due  from  Wio- 
Green.  He  objects  to  that  course :  first,  on  tk 
ground  that  the  debt  is  barred  by  the  Ststsie  <f 
Limitations  ;  secondly,  because  the  widow,  who  wu 
one  of  the  original  executrixes  of  the  testator,  rele>*d 
him  from  the  debt ;  and,  thirdly,  on  the  groand  tint 
the  sale  or  relinquishment  of  tho  policy  to  the  Am- 
ranee  Office  discharged  the  surety.  I  think  tbit  >11 
those  points  must  be  deeded  against  the  legatee,  it 
to  the  first,  it  is  settled  by  Courtenay  v.  WilHtm, 
(which  was  affirmed  on  appeal)  that  a  legtcy  D>; 
properly  be  set  off  against  a  debt  barred  by  tb* 
Statute  of  Limitations.  As  to  the  second,  the  idea* 
of  the  executrix  was  not  a  release  of  the  debt,  W 
only  a  release  of  the  interest  on  the  debt  wbicb  wa 
due  to  ber  personally,  and  which  therefore  only  bond 
her  life-interest  in  it.  The  third  point — vii.,  tbe  nr- 
render  of  the  policy — has  more  to  support  it ;  bat  I 
think  it  cannot  be  treated  as  any  dischsrge  of  tbe 
surely.  John  Green,  the  assured,  became  biokrept. 
It  was  probable,  if  not  certain,  that  he  would  srt 
keep  up  the  policy,  from  which  be  could  obtsis  •• 
benefit.  It  was  not  incumbent  on  the  executrix*  « 
tbe  testator  to  do  so,  and  it  would  in  fact  have  b|M 
a  mere  speculation  on  their  part,  which,  if  >' ^ 
turned  out  unfavourably,  might  have  been  compIi'O*' 
of  by  the  surety.  The  execntrixes  did  wbst  it  "» 
their  duty  to  do.  They  realised  tlie  security,  by  wluv 
it  for  what  they  could  get  for  it;  and  they  tba 
proved  against  the  estate  of  the  banfanpt  forw 
balanoe  due  on  the  pioniissory  note.  Thst  is,  st  kMm 
what  I  assume  te  have  been  done  ;  but  tben  a  MOi 
difficulty  about  the  dates.    If  they  were  s«  nwutioB" 
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in  Misi  C<wt«*'  nffidavit.  tbeo  the  proof  of  the  debt 
took  place  on  the  17tb  Jane  1845,  tnd  the  surrender 
of  the  pelicy  on  tlie  28tb  Jal;  1846 — opwarda  of 
•  je*r  later.  That,  I  think,  should  be  inquired  into, 
•a  it  majr  affect  the  balance  dna  in  mpect  of  the 
legac/.  Bnt  whether  the  poli<7  waa  surrendered 
before  or  after  the  proof,  it  does  not  in  m;  opinion 
nieaae  the  anrety.  Allbongh  the  property,  whicli 
forms  the  aecuritj,  may  be  a  rerereion,  or  some  other, 
which  at  the  time  cannot  be  sold  with  anjr  probability 
of  its  realisini;  so  much  as  it  would  afterwai^s  produce 
—still  it  is,  I  think,  the  dnty  of  the  creditor  to  sell  it, 
ff  by  so  doing  he  can  make  the  estate  of  the 
principal  debtor  available  for  payment  of  a  dividend 
«n  tb«  debt,  for  which  th«  anrety  it  lutble.  The 
benefit  of  that  dividend  is,  cooseqaently,  obtained  by 
the  surety  in  further  discharge  of  his  debt.  As  I 
Iiave  said,  the  amount  due  in  respect  of  the  Ifgacy 
will  probably  be  different,  if  the  surrender  took 
place  before,  or  if  after,  the  proof  of  the  debt 
If  the  surrender  of  the  policy  preceded  the 
proof  in  the  bankruptcy,  the  proof  of  1S60<.  must 
be  taken  to  be  the  amount  due  forprineipal  and  SOL  for 
interest  on  both  aunu  of  1000/.  at  that  time,  after 
giving  credit  for  97L  10(.  already  received  from  the 
policy.  In  the  absence  of  any  evidence  to  show  me 
bow  much  waa  principal  and  bow  much  was  intereat,  I 
moat,  as  part  of  the  principal  has  been  paid  off,  treat 
the  matter  as  if  the  intereat  bad  been  paid  np  to  the 
time  of  the  proof  and  bold  that  the  1560il  was  the 
total  amount  due  at  that  time  for  principal,  after 
deducting  the  97il  10s.  On  the  anthority  of  Pearl 
T.  Deacon,  which  was  affirmed  by  the  Lords  Justices, 
I  must  hold  that  the  97/.  10a.,  which  was  the  pro- 
duct of  a  collateral  security  for  both  debts,  ought  to  be 
Mt  off  against  the  amount  doe  oo  the  note  to  which 
William  Green  wat  «  party.  The  result  of  ths 
aeooont  would  then  be,  that  half  of  1500/.,  or  750/1, 
would  be  the  amount  of  the  debt  due  from  William  as 
surety  at  the  date  of  the  bankmptcy.  From  that  will  have 
to  be  deducted  48/.  15>.,  the  amount  of  the  dividend 
noeived,  and  in  addition  to  that,  another  sum  of 
48/.^  ISa.— that  is,  assuming  that  the  97L  10«., 
noeived  for  the  sorrender  of  the  policy,  had  been 
divided  between  the  two  notea  equally  before  the 
proof— so  that  750/.,  after  dedncting  48/.  15».  in 
Tespect  of  the  dividend,  and  48L  15a.  in  reapect  of  the 
produce  of  the  surrendered  policy,  wool  J  leave  652/.  I0<. 
•s  the  balance  of  the  debt  due  from  William  Qreen  at 
that  time.  The  interest  on  that  was  released  by  the 
•zeoatrix,  the  widow,  np  to  the  time  of  her  death ; 
■o  that  this  sum  of  652/,  lOa.  will  haveto  be  deducted 
from  the  legacy  of  1000/1  payable  at  that  time;  and 
the  balance,  with  interest  at  4  per  cent  per  annum  from 
aiz  months  after  the  widow'a  death  will  be  the  amount 
payable  to  William  Green.  If,  however,  the  debt  was 
proved  befon  the  policy  was  surreadered,  it  will 
disturb  that  calculation,  and  make  a  distinct  one 
Becaaaarj. 

V.  0.  STVABT'S  OOTJBT. 

Bepoited  bj  Jajoa  B.  Davmaoii  and  Edwabd  WnwLOW, 
ISaqn.,  «t  UncoInVInn,  Barriaten-at-Law. 

Jan.  20  and  21. 

COFPASD  V.  AUJEN. 

JiuptelorMp  detd—LiaiiHts  to  aeeomt  at  trtutee— 
Wil/ul  ntgliet  and  default— PaHiet. 

By  a  deisd  of  impectorikip,  to  whieh  Ike  ddfor  wat 
parlf  of  tk»  firtt  pari,  three  intpectort  of  the 
teeond  part  md  Ike  ereditort  of  the  third  part, 
tin  trtditort  grmtad  to  the  debtor  lioenee  to  carry 
OH  Att  tradti  or  butineuet  of  a  farmer  and 
trewer,  uUhout  ieM^  med,for  ike  period  of  a  gear 
{to  ie  extended,  if  neattartf,  to  two  geari) ;  and 


the  debtor  eovenanled  when  required  bg  the  intpec- 
tort to  famitk  accowitt,  to  pag  from  time  to  time 
a  dividend  of  it,  6d.  in  the  pound,  and  the  tur- 
plut  into  a  bank,  or  otheraite  ditpote  of  the  tame, 
at  the  intpectort  tkould  direct,  and  that  if,  i» 
the  judgment  of  the  intpectort,  the  traaet  or 
butinetiet  ihould  become  embarraued  or  lett 
adequate  to  aniaer  the  purpotet  therebg  intended, 
be,  the  debtor,  would,  at  the  requett  of  the  in- 
tpectort, cottveg  and  attign  hit  proptrig  to  then 
for  the  benefit  of  the  crtdilort  at  the  intpectort 
tkould  retjuire.  It  wat  alto  agreed  that,  upon  anjf 
tale,  the  turplat  monegt  thould  be  paid  over  to  the 
intpectort. 
Under  tkit  deed  talet  of  the  real  ettate  were  made  bg 
a  tolicitor  acting  on  behalf  of  the  intpectort,  and  M 
exercite  of  the  powert  conferred  on  them.  WitJk 
the  proceedt,  mortgagee  were  paid  off,  but  no 
dividend  wat  paid  to  the  ereditort.  The  intpee- 
tort  did  not  demand  that  a  Irantfer  of  the  debtoi't 
ettate  thould  be  made  t»  titem,  and  none  took  place: 
Held,  that  the  intpectort  were  clothed  bg  the  deed 
with  an  active  trutt,  and  were  antwerable  for  the 
nonperformance  of  the  covenant  for  convegance  to 
thantelves;  and  inatmuch  at  theg  had,  with  the 
aequietoence  of  the  debtor,  dealt  with  the  propertg, 
theg  were  liable  to  account  at  truttett. 
A  tingle  act  of  neglect  proved  againtt  a  truttee  i$ 
laffident  to  reader  him  liable  to  a  decree  on  the 
footing  of  wilful  neglect  and  default. 
Ofthethree  intpectort,  one  wat  out  of  the  juritJSetion; 
another  wat  dead.  The  bill  (tn  a  creditor't  tuii) 
wot  filed  againtt  the  third  inspector  oidy,  and  the 
debtor. 
Objection  on  the  ground  that  the  other  intpector  and 
the  repretentatiee  of  the  deceaied  intpectort  were 
notpartiet,  overruled. 

This  suit  was  instituted  by  the  pit  Thomaa  Cop- 
pard,  of  Henfield,  Suaaex,  oo  behalf  of  himself  and 
all  other  the  unsatisfied  creditors  of  the  deft.  Richard 
Qates,  a  brewer  and  farmer  at  Horsham,  in  Sussex, 
for  carrying  into  execution  the  trusts  of  a  deed  of  in- 
spectorship execnted  by  him  for  the  benefit  of  his 
creditors,  and  for  an  aeconnt  against  the  deft  Alfred 
Allen,  who  was  one  of  the  inapeeton  nnder  that 
deed,  charging  him  with  wilful  neglect  and  defanlt  in 
getting  in  and  administering  the  estate. 

By  the  dK<l,  which  was  dated  the  Slat  Ang. 
1851,  and  made  between  Richard  Gates,  of  the  firat 
part,  Fielder  King,  James  Rhodes,  and  the  deft.  Allen 
of  ths  second  part,  and  the  several  creditors  ef  Gates 
who  might  execute  the  same  of  the  third  part;  after 
reciting  that  at  a  meeting  of  Gates's  creditors 
it  waa  represented  to  them  by  him  that  it  would  bo 
for  their  benefit  if  his  stock-in-trade  and  effecta  wero 
got  in  and  realised  from  time  to  time,  and  not  by  • 
forced  sale,  and  it  waa  therefore  agreed  that  a  year 
sfaonld  be  given  to  the  said  R.  Gates  to  collect,  get  in, 
and  dispose  of  his  estate  nnder  the  inspection  of  ths 
three  persons  partiea  thereto  of  the  second  part;  it  was 
witnessed  that  the  partiea  thereto  of  the  third  part 
granted  to  Gatea  licence  to  conduct  and  manage  the 
affaira  of  hia  trade  and  buainess  aa  a  brewer  and 
farmer,  and  to  collect  get  in  and  dispose  of  his 
stock-in-trade,  estate  and  effecta  nnder  the  inspection 
of  the  three  inspectors  ontil  the  30th  Aog.  1858, 
if  be  (Gates)  shonld  ao  long  lire,  and  observe  the 
covenants  therein;  and  covenanted  that  the  parties 
thereto  of  the  third  part  would  not  during  the  time 
aforesaid  sue  the  said  R.  Gates,  nor  attach  his  estate. 
The  deed  contained  a  covenant  by  Gates,  with  the 
three  inspectors  and  with  the  creditors,  parties  of  ths 
third  part,  when  required  by  the  inspectors,  to  maks 
out  in  writing  a  true  acoooat  of  hia  debta,  property 
and  effecta,  and  of  the  several  incumbrances  thereon, 
and  to  UM  bis  best  endeavours  to  collect  and  get  iu 
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th«  same  for  the  beutfit  of  liU  creditors,  uid  fiom 
time  to  time  when  any  moue/  should  have  been 
leceiTed  hj  bim  sntficient  to  pay  2s.  6d.  in  the  pound 
upon  the  debts,  to  pay  and  dislribute  tbe  same  onto 
and  amongst  bis  creditors,  and  so  from  time  to  time 
vntil  all  his  debts  should  be  paid ;  and  until  such 
payment  to  deposit  tbe  moneys  received  by  him  with 
the  London  and  County  Bank  at  Horsham,  to  an 
account  to  be  opened  for  the  purposes  of  the  said 
estate,  or  otherwise  dispose  thereof  as  tbe  three 
inspectors  should  from  time  to  time  direct. 

By  the  terms  of  the  deed  it  was  provided  that  if 
by  reason  of  any  unforeseen  ckum  any  delay  should 
take  place  in  the  final  settlement  of  the  debtor's  affnirs, 
■0  OS  to  prevent  his  creditors  from  receiving  the  full 
amount  of  their  debts  at  or  before  tbe  expiration  of 
a  year,  tbe  inspectors  might  prolong  or  extend  the 
time  for  tbe  further  space  of  another  year.  The  deed 
further  contained  a  covenant  by  Gates  with  the  parties 
of  the  third  part,  that  if  at  any  time  during  the  said 
term  or  intended  term,  his  trades  or  biuinesses  should 
in  tbe  judgment  of  the  inspectors  become  embarrnased 
or  less  adequate  to  answer  the  purposes  thereby 
intended,  he  (Gates)  would  at  the  request  of  the 
inspectors  convey  and  assign  to  tbem  all  the  then 
unapplied  residue  of  his  estate  and  effects  for  the  use 
and  benefit  of  the  said  creditors,  as  the  inspectors 
should  require.  It  was  further  agreed  that  on  any 
saje  the  sorplni  moneys  to  arise  tberefronv  should  l» 
paid  to  tbe  inspectors  in  trust  to  pay  and  divide  the 
same  among  the  creditora. 

At  tbe  time  of  tbe  execotioa  of  tbe  indenture  by 
Chtes,  he  was  seised  of  real  astatn  of  considerable 
value,  some  of  which  were  mortgaged,  and  was  pos- 
sessed of  stock-in-trade,  furniture,  and  book  and  other 
debts  to  a  large  amount.  At  a. meeting  of  Gates's 
creditors  prior  to  the  execution  of  the  above  deed,  it 
was  represented  that  bis  assets  amounted  in  valne  to 
25,000^  and  bii  debto  to  35,000/.,  and  the  pit 
claimed  to  be  a  creditor  to  the  amount  of  5493Jli 
16s.  lit/. 

Tbe  bill  alleged  that  out  of  the  moneys  received  by 
the  inspectors,  large  sums  were  paid  by  tbem  to  the 
mortgagees ;  bat  no  dividend  had  ever  been  declared 
among  Gates's  general  creditora.  Tbe  bill  further 
alleged,  that  tbe  inspectors  had  received  sufficient  pro- 
perty belonging  to  Gates  to  have  paid  a  con8ider.ibIe 
dividend  on  all  his  unsecured  debts;  bat  that  such 
property  had  been  misapplied  and  wasted  to  a  con- 
aiderable  extent ;  and  that,  but  for  their  wilful  neglect 
and  default,  they  might  have  received  considerable 
sums  in  respect  of  the  outstanding  debts  due  to  Gates, 
and  of  other  portions  of  bis  property,  besides  what 
they  actually  received,  and  that  the  deft.  Allen  ought 
to  account  for  the  moneys  which  might  have  been  so 
received. 

In  1854  James  Rhodes,  one  of  tbe  inspectors,  left 
tbe  country,  and  had  aver  since  remained  oat  of  the 
joiisdiction  of  tbe  court.  About  a  year  before  tbe 
filing  of  the  bill,  Fielder  King,  another  of  the  inspectors, 
<lied,  and  Allen  ba4  unea  actied  as  the  sole  inspector. 

Tbe  bill,  filed  on  the  11th  Nov.  1862,  against  Alfred 
Allen  and  liichard  Gates  only,  alleged  that,  after  con- 
tinued pressing,  the  deft.  Allen's  solicitor  at  length,  in 
June  1862,  sent  to  pit.  a  report  of  the  assets  of 
Gates;  but  that  tbe  deft.  Allen  bad  refused  to 
render  any  assistance  in  making  out  the  same,  and 
that  the  report  was  conssqueotly  very  inaccurate  and 
incomplete. 

The  bill  further  alleged  that  the  deft.  Allen  had 
ntained  in  his  own  hands  a  very  large  sum,  part  of  the 
proceeds  of  the  estate,  and  that  he  claimed  to  retain  a 
sum  for  remuneration,  and  to  be  recouped  payments  to 
a  large  amount,  for  some  of  which  no  vouchers  were 
proiluced,  and  others  were  improperly  made,  and  ought 
««  be  disallowed. 


The  deft.  Allen  by  his  answer  said  that  Wm.  Kie^ 
solicitor,  of  Godalming,  a  brother  of  Fielder  King, 
took  upon  himself  the  management  of  the  tStin  2 
the  inspectorship,  and,  except  as  after  meotiooed,  cob- 
ducted  the  whole  of  the  business.  A  portion  only  of 
tbe  proceeds  of  tbe  real  and  personal  etiit* 
was  paid  to  him  the  deft,  and  by  reason  of  Wo. 
King's  refusal  to  deliver  up  tbe  aoconnts  to  Ua, 
deft  wai  unable  to  state  specifically  tbe  JK- 
ticulars  of  the  estate.  In  the  schedule  be  bai 
set  forth  an  account  of  the  moneys  received  by  bia, 
showing  a  balance  of  141/.  15s.  8d.  only  in  bis  bssds 
belonging  to  tbe  general  creditors.  He  claimed  t> 
retain  certain  sums  in  respect  of  a  judgment-debt  d 
I  lOOZ.  The  report  sent  by  Wm.  King  in  reply  te  tks 
plt.'s  application  was  prepared  and  sent  iritbaBt  dA.'s 
instmctiona,  and  he  was  nnable  to  furnish  a  men 
complete  account  owing  to  the  papers  and  aecoosts 
being  solely  in  the  hands  of  Wm.  King,  who  bii 
refused  to  deliver  tbem  np. 

Wm.  King,  by  hii  affidavit,  denied  that  tbe  etfsts 
had  been  realised  by  him,  save  in  so  far  as  be  uaUi 
in  so  doing  as  solicitor  for  the  inspector.  He  lud  tbt 
the  schedule  to  the  deft.  Alleo't  answer  ms,  i* 
believed,  inaccurate  and  defective.  He  had  reoani 
the  proceeds  of  tbe  sale  of  some  furniture  for  wkick 
he  had  not  accounted,  and  he  permitted  Gttei  ts 
retain  other  furniture,  for  which  he  was  t>  Jtf 
179/.  13s.  7(f.,  which  be  had  not  done. 

Mr.  Bolton,  an  aooountant  employed  by  Ur.  Wa. 
King,  deposed  that  tbe  first  account  iomiiliei  tj 
Allen  consisted  of  two  items  only  on  a  slip  of  pift 
and  that  upon  being  pressed  for  further  acooonts  I* 
sent  in  particulars  of  a  claim  for  travelhog  exp«B» 
amounting  to  about  lOOt  When  a  furtbn  aocnat 
was  furnished  the  witness,  in  a  letter  to  Wm.  Ki% 
described  it  as  bearing  "  evident  maiks  of  error,  ca* 
fusion  and  stupidity." 

Malini,  Q.C.  and  E.  E.  Kaf,  for  the  pit,  oted: 
Springett   v.  Dathwood,  2  Giff.  521 ;  3  U  T. 

Bep.  N.  S.  542 ; 
Kmp  V.  Bum,  7  L.  T.  Bep.  N.  S.  666. 

Bacon,  Q.C.  and  Rowelifft,  for  the  deft.,  argued  tW 
there  was  no  trust  or  duty  imposed  upon  hun  by  tkt 
deed ;  that  Gates  had  covenanted  to  get  is  bis  »•» 
esUte,  and  that  the  deft  was  only  liable  to  aeeeest 
for  tbe  sums  be  had  actnally  received.  The  conast* 
to  convey  to  tbe  inspectors  was  one  which  the  bq«t- 
tors  coiUd  not  have  enforced,  and  which  wai  on* 
acted  upon.  No  wilful  default  had  been  oomoiitlid 
by  the  deft  Tbe  aota  proved  against  bim  wen  i»- 
significant,  and  the  furniture  in  the  hands  of  Gst» 
was  not  lost  They  also  argued  that  Ebodei  a«d  t" 
personal  representatives  of  Fielder  King  ought  to  ia* 
been  made  parties,  and  that  the  suit  was  defective. 

Broolabmk,  for  the  deft.  Gates,  submitted  tksi  tl>« 
had  been  nothing  in  the  conduct  of  Gatea  to  neteisitile 
the  present  suit ;  that  he  had  offered  and  was  mij  » 
pay  into  court  the  1 50i  due  from  him  for  the  fun** 
tnre,  and  asked  to  have  Um  biU  diaiaisaed  sgaiiut  bia 
with  costs. 

The  Vice-Chamcelixjr.— The  case  of  tbe  Mt 
Alfred  Allen  is  that,  from  the  peculiar  nature  (rf  the  •» 
of  1851,  it  being  a  mere  deed  of  inspection,  there  w«e 
no  duties  imposed  upon  him  of  the  kind  allepOi  ^  * 
else  they  were  such  that  he  was  jiisUfied  hi  P""^ 
the  course  be  has  taken.  Tbe  prineipal  part  «<»• 
argument  on  his  behalf  was,  that  there  were  ''•••J'* 
at  all  upon  which  this  court  could  fasten  a  trust ;  anau* 
til  ere  being  no  duties  to  perform,  there  ooold  be  neaseW 
for  performance  of  them.  If,  however,  there  «« 
duties  to  perform,  and  there  haa  been  no  P^^f^VJ 
there  has  been  a  neglect  of  duty,  and  upon  tie  ■»"• 
case  it  seems  to  me  to  be  one  in  which  there  hu  biaa  f** 
neglect  on  bis  part  The  question  is  '™P"****V?1 
cause  it  ia  to  be  feared  that  iu  eases  of  this  kind,  n"* 
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t!k»  duties  of  tnuteei  nnder  deeds  of  inspection  are 
involTed ;  and  when  the  tmts  in  for  the  bene6t  of 
til*  cnditora,  it  too  ofUn  happens  that  there  is  not  that 
•dagree  of  diligence  or  that  rigid  performance  of  the 
«latii*s  of  the  trusts  which  the  interests  of  the  creditors 
•require.     The  ooart  is,  I  think,  bonnd  to  treat  persons 
•oting  as  inspectors  or  as  trustees  vith  a  reasonable 
degree  of  indulgence;  but  at  the  same  time  il  will  re- 
.^nirs  of  them  a  reasonable  degree  of  diligence  in   the 
performance  of  their  duties.     There  cau  be  ne  doubt 
«■  to  the  duties  which  wen  to  be  performed  in  this 
«ase.    The  form  of  the  deed  left  it  merely  in  corenant, 
that  the  whole  of  the  propertv  shonld  be  eonvef  ed  to 
«nd  Tested  in  trustees,  in  order  that  it  might  be  sold 
«nd  realised  for  the  benefit  of  the  creditors.      The 
^eei  contains  only  a  oorenant  to  that  effect,  but  the 
-oonrt  mnst  hold  that  the  tmstees  were  liable  for  the 
nonperformance  of  that  coreninc  which  it  was  their 
daty  to  exaa  from  the  debtor.     It  is  said  that  the 
covenant  was  not  with  them  bnt  with  the  erediiors, 
Imt   that    is   no   excuse  at  all  in   a    case  of  this 
Jund.      But,  in  fact,  the  tmstees  had,   under    this 
deed,   power  to  require,  if  necessary,  an  assignment 
«f  the    whole  of  the  property   of  the   debtor ;    but 
practically  no  conveyance  of  the  property  was  necessary, 
because  their  dominion  over  it  never  was  resisted  by 
4be  debtor.     Hera  then  can  be  no  donbt  that  the  in- 
apectors  had  duties  to  perform,  and  that  the  deft,  had 
Iwen  an  active  inspector.     Through  the  intervention  of 
a  solicitor  acting  for  the  inspectors,  the  property  was 
in  part  received  sad  realised;  part  of  it  was  sold,  and 
«ome  of  the  outstanding  debts  wen  got  in.    All  that 
was  done  in  the  execution  of  the  powen  conferred  npon 
•the  trustees  ;  and  nothing  seems  to  have  been  reqnued 
for  the  actual  and  complete  performance  of  the  trusts, 
■or  to  enable  the  trustees  to  get  in  the  whole  of  the 
property   of  the  debtor,   who    seems,  from  the   evi- 
-^nce,  to  have  interposed  no  obstacle  whatsoever  to  the 
performance  of  the  trusts.     The  question  is,  how  has 
the  property  been  disposed  of  which  was  got  in  ?     It 
■it  dearly  in  evidence  that  it  was  got  in  with  the  know- 
ledge and  imder  the  innpeotion  and  control  of  the  deft 
Allen.    The  bare  fact  that   the  balance,  though  it 
■amounted  to  only  about  150^,  had  been,  during  a 
feriod  of  nine  yean  at  least,  in  the  hands  of  the  deft. 
Allen,  and  undisposed  of  by  him,  is  evidence  of  neg- 
Jeot  on  his  part.     Another  part  of  the  evidence  sliow' 
ing  his  neglect  is,  that  the  price  of  the  furniture, 
though  a  sum  not  very  considerable,  yet  of  an  amount 
•afficient  to  have  made  it  the  dnty  of  Allen  to  get  it  in 
.and  hold  it  for  the  benefit  of  the  creditors,  has  not 
been  got  in  at  all  from  the  debtor,  but  still  remains  in 
In  hands.     It  has  been  well  settled  that,  in  the  case  of 
a  bill  for  an  account  against  a  person  in  a  Sdnciaiy 
-character,  one  act  of  neglect  is  sufficient  to  make  him 
liable  to  a  decree  for  an  acoonnt,  as  for  wilful  neglect 
and  default  for  what  he  might  have  received.    Bnt  the 
neglect  and   misoonduct   of  the   deft  an  of  a  much 
more  glaring  kind ;    for,    looking  at    the    evidence 
«f  Ur.  Bolton,  the  aoconntant  and  solicitor  formerly 
-amployed    by    the    inspectors,    it    is    sufficient  to 
•ay    Ibat    it    is    wholly    inconsistent     with    the 
aaswei   of  the    deft  Allen.      There  is    very    little 
in  this  case   which  recommends  this  trustee  to  the 
iadnlgence  of  the  court,  for  his  conduct,  according  to 
the  evidence  of  Mr.  Bolton  and  the  eoUcitor,  has  ^n 
tkrooghont    reprehensible.      He    has    shown    great 
-aegteot  in  the  performance  of  his  duties,  and  yet  he 
lias,  at  the  same   time,    charged   against  the  tmst- 
ertate  to  as  great  ao  amount  as  the  utmost  diligence 
M  his  part  would  have  enabled  him  to  do.    It  is 
objected  that  the  deft,  is  only  one  of  three  trtistees, 
■ad  that  the  pit.  ought  not  to  have  an  account  against 
Uia  without  bringing  the  other  two  trustees,  Rhodes 
■and  King,  or  their  representatives,  before  the  court ; 
lat  Rhodes  is  out  of  the  Jurisdiction,  and  that  is  a 


reason  for  not  having  him  before  the  oonrt ;  and  King 
is  dead,  and  I  can  see  no  reason  why  bis  repreaentativo 
shonld  be  made  a  party  to  the  suit.  It  has  been  welt 
settled  that  a  culm  jue  tnut,  seeking  an  accooot 
against  trustees  for  a  breach  of  trust  by  one  ot  the 
tmstees  alone,  will  be  justified  in  bringing  that  one 
before  the  court  without  the  others.  There  is  no 
difficulty  presented  in  this  case  by  the  absence  of  the 
other  inspectors,  both  of  whom  seem  to  have  acted  in 
the  character  of  trustees.  The  pit.  prays  for  costs  np 
to  the  decree,  and,  looking  at  the  defence  of  the  deft. 
Allen,  and  Uie  attitude  he  has  asanmed,  I  am  of 
opinion  that  the  pit  is  entitled  to  the  costs  of  the  suit 
up  to  the  date  of  the  decree,  and  also  that  he  i» 
entitled  to  a  decree  for  an  account  as  for  the  wilful 
neglect  and  default  for  what  the  deft.  Allen  might  have 
received.  As  to  Gates,  he  has  submitted  to  pay  the 
1 50/.,  which  appean  to  be  still  on  his  hands,  int» 
court,  and  the  order  will  be  that  he  do  pay  the  same 
within  one  month.  In  taking  the  accounts  against  the 
deft  Allen,  then  mnst  be  yearly  rests,  with  interest 
at  5  per  cent  open  the  balances.  Though  it  does  net 
help  the  deft's  case  that  he  was  not  more  diligent  in 
letting  in  the  money  which  has  remained  in  the 
hands  of  Gates,  yet  I  can  See  nothing  in  Gates's 
conduct  that  entitles  the  pit  to  a  decree  against  him 
for  costs. 

Solicitors  for  the  pit.  Palmer,  Palmer  and  Bull, 
Solicitors  for  the  deft.  Gregory  and  RoweUffe,  agents 
for  J.  D.  Sadler,  Horsham. 


V.  0.  WOOD'S  COTJBT. 

Beported  by  W.  H.  BamsT  and  Edwasd  Lxors,  Eaqrs., 
Barristers-at-Law. 


Jim.  1 1  and  19. 
Watebhousb  v.  Wilkin^ok. 
Praeliee — ScUe  m  dambere — Beopeniag  biddingt. 
The  tale  of  an  estate  under  a  decree  of  the  court 
btftre  the  chief  cleri,  lehen  biddinge  vers  made  by 
tealed  tenders,  it  to  far  identical  with  a  tale  hf 
auction,  that  any  perion  may,  allhin  due  time,  ajip^ 
to  have  the  biddingt  reoperud. 
The  pit.  in  this  suit  was,  under  the  will  of  a  Mrs. 
Caiger,  entitled  to  an  option  of  purchasing,  at  a  price 
to  be  fixed  by  valuation  of  a  competent  person,  all  the 
real  and  personal  estate  of  the  testatrix,  which  was 
given,  in  the  event  of  the  pit. 'a  not  electing  to  pur- 
chase, to  trustees  upon  trust  to  sell  by  public  auction 
or  private  contract.  By  a  decree  in  the  suit,  dated 
June  14,  1862,  a  valuation  was  directed,  with  a  view 
to  the  exercise  by  the  pit  of  his  option.  Part  of  the 
property  consisted  of  a  moiety  of  the  premises,  Xo.  1, 
St.  PaulVchurcliyard,  and  this  was  valued  at  8000^ 
The  pit  refusing  to  take  this  part  of  the  property  at 
such  a  valuation,  it  was  ultimately  put  np  for  sale  by 
auction,  and  the  highest  offer  made  being  3000/.,  it 
was  bought  in.  On  the  1st  Dee.  1863,  all  the  parties 
interested  attended  at  chambere,  npon  the  hearing  of 
an  application  for  carrying  into  effect  a  conditional 
contract  for  the  sale  of  the  property  to  J.  K.  Farlow 
for  4200J.  Application  was  then  made  on  the  part  of 
the  pit  for  an  adjournment  to  give  him  an  opportunity 
of  making  •  higher  offer.  After  this,  adjournments 
were  made  from  time  to  time,  at  the  instance  ot  one  or 
the  other  of  the  competing  parties,  till  it  was  agreed  by 
them,  with  the  approbation  of  the  chief  clerk,  that  a 
final  bidding  on  each  side  shonld  be  made  by  sealed 
tenden  (all  parties  agreeing  to  be  bonnd  thereby),  to 
be  delivered  in  chambere  and  opened  on  Dec  15. 
Accordingly,  the  parties  attended  on  that  day,  and  the 
chief  clerk  after  opening  the  tenders  declared  the  plL 
to  be  the  pnrebsser  at  the  price  of  4820^  However, 
on  going  before  the  chief  clerk  on  Dee.  19  to  obtain  bia 
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order  to  confirm  the  contract,  the  solicitor  for  J.  K. 
Farloir  attended,  and  rcqoired  the  bidtJiDg!)  to  b«  re- 
opened, ofleiing,  on  the  part  of  his  client,  the  price  of 
53(KM: 

The  matter  was  now  adjoamed  into  court  opon 
motion  to  confirm  the  sale  to  the  pit. 

Sir  H.  Cairns,  Q.C.  and  C.  Walktr,  in  support  of 
the  motion,  contended  that  this  was  in  the  nature 
of  a  sale  bj  priTste  contract,  and  therefore,  on  the 
aotbotitjr  of  Jt/i7/tcaa  V.  Vauderplimk,  II  Hare,  136,  a 
stranger  couid  not  come  in  to  reopen  tlie  biddings. 

Bolt,  Q.C.  and  Bagikawe,  for  the  parties  benefi- 
cial); entitled  under  the  will,  contended  that  this  was 
ezactl;  like  the  case  of  Barlow  T.  Otboriu,  6  H.  of  L. 
Cas.  556,  where  it  was  held  that  the  biddings  might 
within  the  eight  da;s  allowed  by  C.  0.  xxxr.  52, 
be  reopened. 

G.  Ltuhington  for  the  ezecntora. 

The  Vice-Chakckllor  said  that  the  case  must 
stand  over  in  order  that  he  might  examine  the  minute 
of  the  chief  clerk  of  the  proceedings  on  the  1 5th  Dec. 

Jan.  19. — ^Tbe  Vice-Chakcelu>r,  after  recapitu- 
lating the  facta  of  the  case  op  to  the  15th  Deo.,  aaid 
that  upon  the  face  of_  the  chief  clerk's  minute,  it 
appeared  that  on  the  latter  day  "  the  highest  bidder 
was  confirmed."  That  expression  was  clearly  inaccu- 
rate, for  not  only  had  the  sale  not  then  been  approred 
by  himself,  but  no  certificate  had  erer  been  drawn  up. 
AU  (hat  he  had  decided  in  Mittiean  r,  Vanderplank 
was,  that  the  sale  was  in  that  case  a  sale  by  private 
contract,  and  did  not,  for  the  reasons  therein  given  by 
tiim,  coma  within  the  same  rule  as  was  applied  to 
aolea  by  auction.  That  decision  had  nerer  been  over- 
ruled. Bat  the  circumstances  of  the  present  case 
aeemed  to  him  to  tally  exactly  with  those  in  Barlote  t. 
Otbome,  by  which  it  was  decided  that  a  sale  before  the 
chief  clerkby  sealed  biddings  had  those  incidents  of  a  sale 
by  auction  that  it  was  taken  oat  of  the  rules  that 
governed  a  sale  by  private  contract.  Under  the  old  prac- 
tice a  sale  before  the  master  was  held  to  be  confirmed  by 
his  report ;  this  was  now  altered,  and  it  was  competent 
to  any  person,  unless  the  sale  was  in  the  strictest  sense  a 
sale  by  private  contract,  to  open  the  biddings  within 
eight  days  after  the  signing  by  the  judge  of  the  chief 
clerk's  certificate.  He  most  therefore  direct  that  the 
aula  to  the  purchaser  be  not  confirmed,  and  Mr. 
Farlow,  paying  all  the  costs  of  the  purchaser  and  paying 
the  purchase-money  into  court  by  a  certain  day,  be 
approved  as  purchaser  at  the  increased  bidding. 

Solicitors:  for  pit,  Phillips  and  Andrew;  for  other 
parties,  W.   \V.   Vallanct. 

Fridag,  Jan.  27. 
Kkrmick  «.  Ebbmick. 
Praclict — Evidence — Motion  to  tale  affidavit  of  the 

JUe  Scandal — Relevancy. 
In  a  suit  by  a  married  woman  to  estabUih  Iitr  equity 
to  a  teUtement  of  leasehold  and  pertonal  utate  to 
which  she  was  entitled  as  next  of  kia  of  her  father 
and  of  her  brother,  a  drfeace  was  set  up  by  answer, 
on  the  part  of  the  husband,  on  the  givund  of  her 
intemperance  and  adultery,  part  of  the  eaidence  in 
tigg)ort  of  that  defence  being  on  affidavit  of  a 
person  stating  a  conversation  with  the  pit's  alleged 
paramour,  in  which  the  latter  admitted  acts  of 
adultery: 
Beld,  that  cfler  replication  JBed,  opart  from  the 
ground  oj  scandal,  an  ajffidavil  of  mere  hearsay 
evidence  ought  to  bt  removed  from  the  fie  on  the 
ground  of  irrelevancy. 

The  pit.  in  tbia  suit,  after  stating  her  title  to  cer- 
tain leasehold  estates,  and  to  shares  in  collieries  as 
next  of  kin  of  her  father  and  brother,  and  her  mar- 
liage  in  1854  with  the  deft,  without  a  settlement, 


and  charging  acts  of  ill-treatment  against  her  bu- 
band,  prayed  a  settlement  of  the  property.  The  kas- 
bsnd  in  his  answer  alleged  continued  acta  of  miieoB- 
duct  on  the  part  of  the  wife,  and  adultery  committii) 
by  her,  at  the  same  time  denying  the  charges  of  ill- 
trsatment.  Amongst  other  affidavits  in  support  tf 
his  ease  was  one  by  W.  Thomas,  stating  a  oonversstioi 
between  himself  and  the  alleged  paramour,  in  whidi 
the  latter  narrated  at  length  the  circnmat^nces  under 
which  acts. of  adultery  had  taken  place. 

A  replication  had  been  filed.  A  motion  was  gov 
made  to  take  the  affidavit  of  Thomas  off  the  fils,  or,  ia 
the  alternative,  to  expange  so  much  as  rested  ifW 
hearsay. 

Roll,  Q.C.  and  F.  Colt,  in  support  of  the  motion, 
signed  tiut  the  matter  objected  to  was  not  only 
scandalous,  but  aa  being  hearsay  was  irrelennt  [Tlwy 
were  stopped  by  the  Vick-Chahcellob,  who  tai, 
that  apart  from  the  character  of  the  statements,  thdr 
being  mere  hearsay  was  sufficient  objection.  Sadi 
evidence  would  be  no  anawer  to  a  suit  by  the  wife  fir 
restitution  of  conjugal  rights.]  As  to  the  eoats  of  tin 
moUon  they  cited 

Ex  parte  Sin^on,  15  Vas.  476. 

Karshke,  in  opposition  to  the  motion,  argued  tbt 
it  was  impossible  until  the  hearing  of  the  eiost  to 
decide  whether  those  statements  were  or  not  relenat 
The  statements,  if  true,  would  be  a  fair  answer  I?  tb* 
husband  to  the  pit's  suit,  and  be  was  entitle!  to 
support  his  ease  by  the  best  evidence  he  oould  gat;  ks- 
could  not  procure  the  direct  evidence  of  the  panaon. 

The  Vick-Chancei,u3R  said  that  this  wu  men 
hearsay  evidence,  and  however  innocent  it  might  be, 
be  oould  not  allow  it  to  sUnd.  The  costs  mmt  be 
according  to  the  settled  practice  of  the  court. 

Sblicitors  for  the  pit..  Boilings,  Sharps  ami  FSf- 
ihome,  agents  for  Simons  and  Pleas;  for  deft,  ffVest- 
•lore  and  Son,  agents  for  Messrs.  James. 


(ttomnton  lato  OTouitii. 


COTTST  OF  atr££N'S  BENCH. 

Beported  bj  Job*  Tnotmos  and  T.  \T.  Sisawas.  SMfl  > 
Barrlstere-at-Law. 

Thursday,  Feb.  II. 
Gaudt  abd  Wife  c.  Jobber. 
Nuisanot — Area   grating — Tenancy  from  yeir  O 

year — Liability  of  rtversiomr. 

A  house  having  an  iron  grating  over  the  front  ** 

a<^aeen<  to  the  public  foolwat/,  and  so  oon^mdt* 

as  to  be  a  nuisance,  was  let  by  A.  to  a  iesast  fivn 

year  to  year,  A.  doing  repairs.     A.  died  and  ^fi"' 

to  B.on  trust,  who  received  the  rent  from  Ike  lam 

tenant  for  several  years,  and  did  noodle  ddr- 

mine  the  tenancy: 

Beld,  that  B.  was  liable  for  injury  lo  a  peno*  w°» 

leg  slipped  through  the  grating  dttring  tie  <M<a9' 

Declaration.— -That  a  certain  messuage  snJ  sof* 

or  cellar  in  front  of  the  said  messuage  and  »^Jj°'J 

the  same,  and  which  area  or  cellar  was  oorwed  na 

protected  by  an  iron  grating,  were  m  the  owspe''* 

of  Ann  Page  u  tenant  thereof  to  the  deft.  •?» J* 

terms  (amongst  other  things)  that  the  deft,  si  n* 

landlord  thereof  should  keep  the  said  mesiaip  ui 

area  or  cellar  and  the  aaid  gtaticg  in  good  "P*"' "* 

the  said  messnage  was  then  near  to  a  oertun  MOW" 

and  public  footway,  and  the  said  area  or  «^?'^ 

then  near  to  and  under  the  said  footway,  *°°  ""S: 

then  necessary  and  proper  that  the  said  iioo  P«*» 

should  be  kept  in  good  and  suffideat  repair,  "rT 

persona  lawfully  uaiog  and  passing  along  the  '^'f^'! 

way  might  not  be  in  danger  of  falliog  or  p«W 

through  the  said  iroB  grating  or  into  the  said  •«•!?* 
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tbq  deft.,  well  knowing  the  premises,  wrongfully  and 
negligently  permitted  the  uid  iron  grating  to  be  and  con- 
tinae  in  sncb  bad  and  insnffioienc  repair,  that  whilst  the 
pit.  Soaannah  (then  being  the  wifa  of  the  pit.  Darid) 
was  lawfnlly  nsing  and  pasaing  along  the  said  footway, 
one  of  her  legs  passed  throngh  the  said  iron  grating  into 
the  aaid  area  or  cellar,  whereby  she  was  wounded,  &o. 

Third  count. — That  a  certain  messuage  and  an  ares 
or  oallar  in  front  of  the  said  messuage,  and  adjoining 
the  tame,  and  which  area  or  cellar  was  then  coTered 
and  protected  by  an  iron  grating,  wen  in  the  occupation 
of  Ann  Page,  as  tenant  thereof  to  the  deft,  from  year 
to  year,  the  rerenion  thereof  belonging  to  the  deft., 
and  the  said  tenant  was  not,  by  the  terms  of  the  said 
tenancy,  under  any  contract  or  liability  to  alter  or 
i«pur,  or  keep  in  repair,  the  said  messuage,  area,  or 
edlar,  or  the  said  grating,  and  the  said  messuage  was 
then  near  to  a  certain  common  and  public  footway,  and 
the  said  area  or  cellar  was  then  near  to  and  nnder  the 
■aid  footway,  and  it  was  then  necessary  and  proper 
that  the  said  iron  grating  shoold  be  so  oonstrocted  and 
kept  in  good  and  sufficient  repair  so  that  persons 
lawfnlly  nsiog  and  passing  along  the  aaid  footway 
might  not  be  in  danger  of  falling  or  paising  through 
the  said  iron  graUng,  or  into  the  said  area,  and  the 
■aid  inn  grating  had  been  and  was  for  sereral  years 
of  the  said  tenancy,  before  and  oonUanally  np  to  and 
at  the  time  of  the  happening  of  the  grierance  and  in- 
jniy  hereafter  mentioned,  in  a  dangeraoi  state  and  in 
a  Iwd  and  insufficient  state  of  repair,  so  that  persons 
lawfully  nsing  and  passing  along  tiie  said  footway  had 
been  and  were  in  duger  of  falling  or  passing  throngh 
the  said  iron  grating  and  into  the  said  area,  and 
after  and  whilst  the  same  was  in  such  dangerous 
state  and  bad  and  insuffidsnt  repair  as  aforesaid, 
the  daft,  might,  as  such  landlord  and  nTersioner  as 
aforssaid,  have  lawfully  determined  the  said  tenancy 
by  his  own  sole  act  and  deed,  so  that  the  aame 
might  and  would  hare  been  determined  before  the 
happening  of  the  grierance  hereinafter  mentioned,  yet 
the  deft,  did  not  determine  the  said  tenancy,  but 
■ufTered  snd  allowed  the  sams  to  continue,  and  suffered 
and  allowed  the  said  Ann  Fags  to  remain  tenant  of  the 
said  messnage  and  area  or  cellar  without  being  nnder  any 
contract  or  liaUlity  by  the  terms  of  the  aaid  tenancy 
to  alter  or  repair  the  said  iron  grating,  and  the  deft, 
wrongfully  and  negligently  allowed  the  said  iron 
grating  to  be  and  continue  in  such  a  dangerous  state 
and  in  bad  and  insnffioient  repair  as  aforesaid,  np  to  and 
at  the  time  of  the  happening  of  the  grieranoe  and  injury 
hereinafter  mentioned,  and  by  laason  of  the  premises 
whilst  the  pit.  Susannah  (then  being  the  wife  of  tlie 
pit.  DsTid)  was  lawfnlly  using  snd  paaung  along  the 
said  footway,  one  of  her  legs  passed  throngh  the 
aaid  iron  grating  into  the  said  area  or  cellar,  whereby 
she  was  wounded,  &o. 

And  for  a  fifth  count  the  pit  repeats  all  the 
allegations  in  the  third  count  contained,  and  in 
addition  thereto  says,  that  whilst  the  said  iron 
grating  was  in  such  bad  and  insufficient  repair  as 
therein  alleged,  and  before  and  whilst  the  deft,  might 
have  so  determined  the  said  tenancy  as  therein  alleged, 
and  thenceforth  np  to  and  at  the  time  of  the  hap- 
pening of  the  grievanee  and  injury  therein  mentioned, 
the  deft,  had  notice  of  the  said  Iron  graUng  being  in 
such  a  dangerous  state,  and  in  bad  and  insnffioient 
r^air  as  aforesaid. 

The  other  counts  of  the  declaration  are  not  material. 

Plea,  not  guilty.  (There  wen  sereral  other  pless 
not  now  material.) 

At  the  trial  before  Bramwell,  B.,  at  the  Croydon 
Summer  Assises  1853,  it  appeared  that  Mrs.  Gudy, 
the  female  pit.,  on  the  SIst  Aug.  1863, about  6  p.m., 
■topped  at  Mo.  30,  Leigh-street,  Burton-crescent,  to 
tpnk  to  Mn.  Page,  the  tenant  of  Mo.  30,  who  was 
atanding  at'ber  door.    On  turning  away  from  Mrs. 


Page,  Mrs.  Gaudy's  leg  slipped  throngh  an  iron 
grating  which  was  over  the  area  of  No.  30,  and  was 
much  hart.  In  consequence  she  beoame  a  patient  at 
the  University  College  Hospital,  and  the  injury 
resulted  in  permanent  lameness  of  the  leg.  The 
grating  formed  part  of  the  house  and  was  over  th* 
area  and  admitted  light  to  the  kitchen,  and  consisted 
of  iron  rails  extending  horizontally  from  the  house  to 
the  public  foot  pavement.  It  was  proved  that  th» 
rails  were  too  wide  apart,  and  that  children's  legs  had 
on  previous  occsnons  got  through  them,  and  the  deft.'a 
attention  bad  been  called  to  the  insecurity  of  the  grating. 
It  never  was  in  a  fit  state  for  persons  to  walk  over.  Th* 
jury  found  that  the  grating  was  a  nuisance  to  tb« 
highway.  Mrs.  Page's  huibsnd  took  the  house  mora 
than  ten  years  ago  from  Mr.  Ward,  the  tenant  to  pay 
the  rent  quarterly  and  the  landlord  to  do  the  repair*. 
Page  died  in  1860,  and  Mrs.  Page  bad  continued 
tenant  on  the  same  terms.  Ward  died  in  1859,  and 
left  his  house,  with  other  property,  to  the  deft,  oit 
trust.  The  landlord  had  always  done  the  repairs,  and 
the  nnt  was  paid  to  the  daft.  The  learned  Baroa 
directed  the  jury  that  the  deft,  was  the  party  respon- 
sible in  oase  tiiey  should  be  of  opbion  that  the 
grating  was  in  an  insecure  and  dangscons  stats. 

The  Jury  retomed  a  verdict  for  the  pit,  damagM, 
65i: 

A  rale  Ati>  having  been  obtuued  to  eater  the  verdict 
for  the  deft,  or  a  nonsuit, 

O.  Shaw  showed  cause. — ^The  deft  is  liable.  Ths 
grating  in  itself  is  a  nuisanoe,  and  the  house  was  let  t» 
Mrs.  Page's  husband  therefora  with  a  nuisance  on  it. 
The  tenancy,  being  a  yearly  one,'is  to  be  tionsidend,  •• 
wss  aaid  by  Patteson,  J.,  as  recommencing  yery  year  t 
{TomkiM  T.  Lmarmet,  8  C.  &  P.  739.)  In  CatlUf 
T.  Arnold,  38  L.  J.  354,  Ch.,  Wood,  V.O.  said :  "  The 
effect  of  a  tenancy  from  year  to  year  ia  that  th*- 
tenant  takea  a  new  interest  every  year."  And  in  Rag. 
v.  Pidky,  1  A.  &  E.  833,  littladale,  J.  aaid:  "If 
then  were  only  a  tenancy  from  year  to  year,  or  any 
short  period,  and  the  landbrd  choas  to  renew  th» 
tenancy  after  the  tenant  had  erected  the  nuisance,  that 
would  make  the  landlord  liable : " 

Todd  V.  FUglU,  30  L.  J.  31,  C.  P. ;   3  L.  T.  Bep^ 
N.  S.  335  ; 

iiosswefi  V.  Prior,  3  Sulk.  460 ; 

Payitt  V.  Sogen,  3  U.  HI.  3A0 ; 

RuutU  V.  Shmbm,  3  Q.  B.  449; 

Bama  v.  Ward,  9  C.  B.  393 ; 

WoodfaU's  L.  &  T.  by  Cole.  734. 
J.  Koy«  in  support  of  the  rule.— The  deft  is  not 
liable.  There  was  a  continuing  interest  in  the  tenancy. 
A  yearly  tenancy  does  not  determine  at  the  end  of  each 
year.  There  was  no  nletting  therefore  by  the  deft. ; 
he  was  a  mere  trustee.  [Blackbubm,  J. — Th* 
cetttti  qM  trull  must  indemnify  him.] 

Rtg.  y.  Watt$,  1  Salk.  857; 

Bi$hop  T.  TnuUt*  of  tk»  Btd/ord  CliarUy,  3» 
L.J.  53,  Q.  B.; 

dmmOtr  v.iioiMuoa,  4  Ex.  163. 
CBomron,  J. — I  think  that  the  rule  should  b» 
discharged.  I  oannot  see  that  the  ruling  of  my  brother 
Bramwell  was  wrong.  Then  was  stnng  evidence  that 
the  grating  was  a  nuisance  near  the  highway  in  Ih* 
manner  in  which  it  is  averred  in  the  declaration,  and  1/ 
have  a  strong  impression  that  the  charge  of  negligenw 
was  made  out  by  the  evidence.  The  fint  point  ia 
whether,  upon  the-special  facts  alleged  in  the  decla- 
ration, then  was  the  duty  in  the  revenioner  to  keep 
the  grating  in  good  repair,  and  whether  he  was  liabla 
for  allowing  it  to  be  and  continue  in  a  dangerous  and 
bad  state  of  repair:  in  other  words,  was  the  doty 
alleged  made  out  by  the  evidence,  and  was  the  daft 
guilty  of  negligence  in  keeping  up  this  nuisance  ?  If 
there  waa  no  such  duty  the  allegation  in  the  decUratioa 
that  the  deft  wrongfully  and  negligently  allowed  th» 
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tiuil  graling  to  b«  and  oontinas  in  such  a  dangeroni 
^tate  will  not  help  th«  pit.  Now,  I  think  that  Hr. 
Mian'*  argameut  wai  well  foanded,  and  that  the  ver- 
■uict  waa  right  on  tli*  plea  of  not  gaiU;.  In  oarl; 
times  it  was  established  that  the  owner  of  free- 
hoM  land  was  bound  to  keep  it  free  from  nor- 
sanoe.  And  in  Sag.  v.  WaUt,  I  Salk.  357,  it  was 
held  that  a  tenant  at  will  was  liable  for  auGTerin; 
«  lioose  standing  on  the  highway  to  be  minoos  and 
like  to  fall  down,  which  -he  occupied  and  which  he 
was  charged  as  liable  to  repair  rationa  lenura  tua. 
And  the  Coart  said, '-  The  raiume  lenura  tua  is  only 
*a  idle  allegation :  for  it  is  not  only  charged  but  fonnd 
that  tho  deft,  was  oocnpier,  and  in  that  respect  be  is 
aniwerabla  to  the  poblic;  for  the  house  was  a  nniaance 
as  it  stood,  and  the  continuing  the  bouse  in  that  con- 
dition is  continning  the  nuisance.  And  as  the  danger 
is  the  matter  that  concerns  the  public,  the  public  are 
to  look  to  the  occupier  and  not  to  the  estate  which  is 
not  material  in  such  case  as  to  the  public."  No  doubt 
if  the  owner  lets  the  property  and  puts  it  out  of  his 
«wn  power  to  keep  it  free  from  ■  nuisance,  it  would 
be  bard  if  he  was  to  be  held  liable  for  the  acts  of  his 
tenant  when  ha  oonld  not  interfere  to  prerent  it.  In 
JtottatU  T.  Prior,  2  Salk.  460,  "  the  case  was  a  tenant 
tat  years  erected  a  nuisance  and  afterwards  underlet 
to  J.  S. ;  the  question  was,  whether,  after  a  recovery 
•gainat  the  first  tenant  for  years  for  the  erection,  an 
action  would  lie  against  him  for  the  conUonanoe  after 
tie  had  made  an  under-lease.  By  the  Court :  It  lies,  for 
be  transferred  it  with  the  original  wrong,  and  his  demise 
affirms  the  continuance  of  it ;  he  hath  also  a  rant  as  a 
consideration  for  the  continnance,  and  therefore  ought 
to  answer  the  damsga  it  occasions.  Receipt  ef  rent  is 
npboldiog.  Tlie  action  lies  against  either  at  the  plt.'s 
•iBCtion."  If  a  person  relets  property  with  a  nuisance 
upon  it  he  is  liable  for  that  naisanca.  In  some  of  the 
case*  it  has  been  held  that  notios  of  the  nniaanoa  is 
not  necessary  to  render  the  party  liable.  Where  an 
obstruction  or  erection  is  a  nuisance  in  itself  the  party 
letting  it  is  liable,  but  where  the  nuisance  is  occasioned 
by  some  additional  act,  aa  lighting  fires,  the  oceopier 
is  liable.  There  is  no  great  hardship  in  making  a 
landlord  liable  who  lets  laud  with  a  nuisance  upon  it, 
but  there  may  be  Tory  great  hardship  to  the  public 
if  the  tenant  from  year  to  year  or  wedc  to  week 
is  the  party  liable,  for  he  may  be  a  working 
man,  or  very  likely  a  pauper  occupier.  The  great 
^oestion  in  this  case  is,  whether  there  was  a  re- 
letting, the  tenancy  not  having  been  terminated  but 
allowed  to  go  on  as  before.  In  many  cases  it 
has  been  said  that  a  tenancy  from  year  to  year  is  to 
cootlnns  for  so  long  as  the  parties  choose.  In 
TomkiM  y,  Lawrence,  Pattesoq,  J.  ruled  that  it  was 
no  TSrianoe  to  say  that  a  tenancy  from  year  to  year  com- 
inenced  on  a  day  subsequent  to  that  at  which  it  com- 
menced originally,  for  it  waa  a  new  tenancy.  Theprinciple 
aeems  to  be,  that  the  rcTersioner  is  not  liable  where  he 
has  no  power  to  interfere  to  prerent  the  nnisanoe,  but 
where  he  haa  ha  is  liable.  Then,  in  this  case,  had  not  the 
4eft.  the  power  of  interfering  to  prevent  the  nuisanos? 
It  is  the  same  thing,  allowing  the  tenant  to  continue  on 
bis  tenancy,  a*  reletting  the  house  from  time  to  time. 
The  case  is  iMt  entire^  without  authority.  It  must 
be  a  reletting  with  an  actual  nuisance  on  it.  In  Reg. 
T.  PedUg,  Littledale,  J.  said :  ^  If  a  naisanca  be 
created,  and  a  man  purcbas*  the  premises  with  the 
nuisance  npon  them,  though  there  be  a  demise  for  a 
term  at  tie  time  of  the  purchase,  so  that  the  purchaser 
has  no  opportunity  of  removing  the  nnisanoe,  yet,  by 
jinrehasing  the  reversion,  be  makes  himself  liable  for 
the  nniaance.  But  if,  after  the  reversion  is  purchased, 
(h«  nuisance  be  erected  by  the  oceupier,  the  reversioner 
ancora  no  liability.  Tet,  in  such  a  case,  if  there  were 
cnly  a  tenancy  from  year  to  year,  or  any  short  period, 
aad  the  landlord  ohoae  to  renew  the  tenancy  after  the 


tenant  bad  erected  the  nuisance,  that  wooM  mib  th 
landlord  liable.  He  is  not  to  let  the  land  witk  Ibt 
nuuiance  upon  it  Hera  the  periods  are  short,  w  tkat 
there  has  been  a  reletting,  and  that  haa  takaa  ylaa 
after  the  user  of  the  buildings  had  created  the  noiasaei.' 
That  judgment  waa  a{^roved  of  by  Cmewell,  J.  is 
giving  the  judgment  of  the  court  in  Rkh  v.  BatleifilUt 
"  If  then  T/u  King  v.  Ptdl^  ia  to  be  conudrnd  as  t 
rase  iu  which  the  deft,  was  held  liable  becaoat  hs  M 
demised  the  knildings  when  the  nuisance  eziitai, « 
beeaose  he  had  relet  them  after  the  user  of  tbe  Mi- 
ings  had  created  a  nuissnce,  or  because  he  had  asder- 
takan  tbe  cleansing  and  had  not  performed  it,  m 
think  the  judgment  right,  and  that  it  does  not  myiMi 
against  our  present  decision."  This  ease  cobms  villa 
the  principle  of  reletting  with  a  nnisanoe  upon  it,  lai 
the  aathoritias  are  in  favour  of  the  defL's  being  liaUi 
in  that  view  of  the  case.  On  the  whole,  althoagb  Iki 
case  is  one  of  some  doubt  and  difficult,  I  osaiMt  a 
fliat  the  direction  of  Bramwell,  B.  wss  wraog,  mi  I 
think  that  tbe  rule  sbonld  be  disehaiged. 

BtJtcKBiiBK,  J. — I  am  of  tbe  same  opiuoo.  Tb 
pecalisr  way  in  which  the  question  arises  is,  «Mer 
enough  of  the  breach  of  duty  alleged  in  tbe  dedintia 
was  proved  to  entitle  the  pit.  to  a  verdict  oa  tit  phs 
of  not  guilty.  The  declaration  chargee  tbt  tke 
nuisance  mentioned  in  the  declaration  was  miliiari 
and  kept  by  tbe  deft,  the  reversioner,  he  not  bang  - 
given  notice  to  hia  taoaat  to  quit  aa  he  might  ks«« 
done,  and  also  that  he  wron^oUy  and  neglipitlir 
allowed  it  to  continue,  which  eonld  hardly  have  baa 
proved  without  he  had  notioe  of  it.  The  qaiilia 
comea  to  this,  whether  enough  was  proved  t*  sipfat 
the  xeal  substance  of  the  breach  of  duty.  Tbe  caM 
show  that  the  reversionsr  is  not,  merely  as  such,  liable 
for  a  nuissnce  which  exists  on  the  land :  (Ci"**!*" 
V.  Hobiiuon,')  Then  comes  the  limitadoa  in  Botmt 
V.  Prior,  that,  if  he  lets  with  the  nuiaaaoa  ea  ibi 
land,  he  b  liable ;  and  that  tbe  action  lies  a{aMt 
either  the  tenant  or  the  reversioner.  Tfast  mart  bt 
taken  with  tbe  qnallfiestion  whether  it  it  aa  mgai 
demise  or  a  renewaL  If  it  is  an  otigiaal  demiae  siA 
the  nuissnce  on  it,  he  u  liable  for  the  eontinoaaai  if 
the  nuisance.  In  this  esse  the  facts  are,  the  dait  ia 
the  rsvenioner  of  honsa*  held  upon  a  teosscy  fiM 
year  to  year,  which  had  oontinned  for  eooe  ^mt 
before  the  reversion  came  to  the  deft.  Tke  n- 
ssnce  existed  before  be  csm*  into  poaaeeaion  of  tbi 
reversion,  and  when  he  did  he  failed  to  detsiaiB«  tba 
tenancy.  Is  tbst  such  a  reletting  witbia  te  r. 
Pedly  as  to  make  him  liable  for  the  eootinsaia  ■ 
the  nuisance  ?  A  tenancy  from  year  to  yasr  ia  dala^ 
minable  on  either  party  giving  aiz  moitbs'  sotia! 
but  if  no  notice  is  given  the  tenancy  oeatinoca  ea.  FW 
msny  purposes  it  msy  be  treased  as  a  relatting  ^a* 
no  notice  is  given.  And  Fatteaon,  J.,  in  rew"  *• 
Laierenee,  so  treated  it.  Is  the  not  giviag  xx*' 2* 
quit  a  re-demise  so  as  to  make  the  reversioner  '"*•'' 
reletting  land  with  a  noiaanoe  open  it?  Tbe  MV 
aathority  that  I  am  aware  of  i*  that  of  LittMsk,  Jv 
in  Rex  v.  Pedleg,  a  very  learned  and  oantiont  liwyab 
As  my  learned  brothers  Crompton  and  J*^^*? 
coma  to  the  conoloaion  that  the  reversieoer  is  hab"  > 
this  esse,  I  am  ineUned  to  agree  with  than. 

MEtLOB,  J.— I  also  think  that  the  rule  ahoaH  » 
diacharged.  I  agree  that  the  liabali^  ef  tbe  env 
results  from  the  fact  that  he  onght  ast  '»•"!''' 
nuisance  on  his  land  which  ia  iojurioBa  to  anoUafi 
but  where  he  lets  >he  Und  without  a  auissaes  oa  i, 
sad  the  tenant  ersataa  one,  then  tbe  tenant  ia  »• 
par^  BO  liable.  Here  the  evidence  shews  *•»  * 
grating  was  a  nnissnoa  of  oonsideiabl*  ^"^•''jf'i 
that  in  its  original  oonatraetion  it  ws*  so  ""^^fj 
ss  to  be  a  noisane*.  This  is  elear,  that  it  aam* 
daring  aeveral  annnal  periods,  at  which  the  dA  "W 
if  he  bad  chosen,  have  put  an  end  to  •Hn-  "I** 
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tanancy,  or  put  an  end  to  the  nniianoe  by  parmianon 
of  tba  tenant.  The  obligation  on  the  reTeraioner  >aa, 
not  to  give  hia  tenant  notice  to  quit,  bat  to  prevent 
tba  ooDtinaanoa  of  the  noiaanca.  Aa  naa  aaid  in 
Sag.  V.  WatU,  the  receipt  of  rent  was  an  upholding  of 
the  noiaanoa.  Thia  being  a  tenancy  from  year  to 
jear,  I  am  of  opinion  that  «a  may  treat  thia  aa  a 
ease  of  a  ne<r  letting,  beoanaa  it  ia  clear  that  the 
tereiaioner  might  hare  pat  an  and  to  tba  tenancy  if 
tha  tenant  bad  refiuad  to  let  him  pnt  an  end  to  the 

Rwi»  duchorgid. 


COXTBT  OF  COSCHON  BENCH. 

Bepotted  bj  W.  IUtd  and  Loxunr  Smni,  EaqnL, 
BarrUter»«t-Law. 

Jan.  13  and  20. 
UoBOAX  AMD  ahotuer  (Anignees  of  G.  Enigbt)  v. 

KniOHT. 
Sanbrupley — Trover  bg  assigm»e$  of  a  baningal  who 
•KU  on  uactrtifieaud  b<mltnq>t  under  a  formtr 
ianhnptcg —  Validilg  qf  $»ocind  txmtn^tog. 
Aa  adjadicalvm  m  hoMempteg  agamtl  a  pertOH  wAo 
it  an  tmcerti/icattd  ioaifcnipt  wuler  a  Jormer 
hankruptcg  it  not  void. 
Where  attigneu  of  a  banhnipt  inmght  trover  for 
goods  obtained  bg  the  deft,  from  the  ionirvpt  ig  a 
fraudulent  atsigmuent  made  m  contemplation  of 
bankrupt^,  the  deft,  vat  held  not  entitled  to 
drftai  the  plu.'  etaim  bg  letting  up  the  title  of 
atiigneee  under  a  former  banhrm*eg  under 
lehfUsh  the  banhn^  had  not  obtcaned  hit  eertifieate, 
Ihoie  auigneet  not  having  intervened  to  claim  Ae 
goodt, 

Tha  firat  eoont  of  tba  declaration  was  for  the  con- 
T«rnon  befora  tba  baulumptcy  of  0.  Knight  of  goods 
belonging  to  him.  The  second  oonnt  waa  for  tha  cou- 
vatsioa  after  tha  bankmptcy  of  0.  Knight  of  goods 
belonging  to  the  pits,  aa  aaaigneea.  The  deft,  pleaded 
tha  general  isane,  and  that  tha  gooda  ware  not  the 
property  of  G,  Knight  or  of  the  pits,  aa  aaaigneea. 

Tha  daft,  was  the  son  of  the  bankrupt,  and  claimed 
the  goods  aa  having  pnrcbassd  them  from  hia  father, 
bat  tha  jury  at  the  trial  before  Bramwell,  B.,  at 
the  last  aoramer  aasixaa  at  Lewea,  fonnd  that  this 
■ale  was  a  fraudulent  aaaigoment  mada  in  oontam- 
plaUon  of  bankruptcy.  It  waa  proved,  bowerer,  that 
soma  years  previously  George  Knight  had  been  bank- 
mpt,  and  that  assignees  had  been  appointed,  and 
that  he  had  never  obtained  his  certificate,  and  the 
daft.'8  coonaal  contended  that  tha  pita,  bad  no  title 
vodar  the  second  bankruptcy,  the  prooeadinga  nndar  it 
baiDg  void.  Bramwell,  B.  waa  of  that  opinion,  and 
directed  a  verdict  to  be  entered  for  the  deft.,  the  pita. 
Iiaving  leaving  to  move  to  enter  it  for  them  for  100<., 
tba  estimated  value  of  tha  goods.  A  rule  having  been 
obtained  accordingly, 

M.  Chamhtrt,  Q.  C.  and  Prentice  showed  causa. 
Banntn  and   Wilioughbg,  in  support  of  the  mlr, 
eoatendad,   that    as  the    assigneea  under  the    first 
bankruptcy  had  not  intervened,  tha  pita,  war*  entitled 
to  the  goods. 

The  following  sutboritiaf  wen  referred  to  in  the 
oonrse  of  the  argument : 

TMy.  (fiboi^  7  B.  &  C.  684  ; 

Herbert  v.  Sager,  5  Q.  B.  965  ; 

Helton  V.  CherrM,  7  Bing.  663  ; 

Ek  parte  Brown,  1  V.  &  B.  60  ; 

Be  Chamhtrt,  3  Mont.  &  Ayr.,  294  ; 

£x  parU  Proudfoot,  I  Atk.  352 ; 

1  Chitty  on  Pleading,  39; 

Ea  parte  Butler,  3  Mont.  D.  &  Da  O.  731 ; 

Dragton  v.  Dale,  3  B.  &  C.  S93 ; 

Ixtrteht  V.  W<Aeman,  Peake,  140; 

i^aoH  V.  Chamhtrt,  9  M.  &  W.  460 ; 


Butler  V.  Bobion,  4  Bing.  N.  C.  290  ; 
1  &  3  Will.  4,  c  56,  a.  35;  and 
13  &  13  Vict,  c  106,s.  141.  Cur.  ado.  mtlt. 
Jan.  20. — Erlk,  C.  J.  read  the  judgment  of  th»- 
conrt  (Erie,  0.  J.,  Williams,  Willea  and  Keating,  JJ.)> 
— In  this  case  a  ruls^  had  been  granted  for  setting, 
aside  the  verdiet  for  the  deft  and  entering  it  for  tha 
pita,  for  100^  It  was  an  action  of  trover  by  the  plta,^ 
tha  aaaigneea  of  a  bankrupt.  The  defence  waa,  that 
the  bankrupt  waa  an  uncertificated  bankrupt  at  the- 
time  of  the  arijudication  nnder  which  the  pita 
became  aaaigneea;  that,  therefore,  tha  property 
both  present  and  future  of  the  bankrupt  waa 
veated  in  the  assignees  under  the  farmer  bankruptcy,, 
and  the  latter  twnkraptey  was  Toid.  It  appeared 
that  tha  bankrupt  attar  tba  first  bankruptcy  bad 
traded,  and  in  the  course  of  that  trading  had  obtained 
tba  goods  in  laapeot  of  which  tha  aotioa  waa  brought, 
and  bad  made  a  fraudulent  assignmant  of  tbeae  good*- 
to  his  son  the  deft.,  and  the  party  who  supplied  th» 
goods  waa  the  petitioning  creditor  in  tha  seoood  hank- 
raptey,  and  was  seeking,  by  means  thereof,  to  recover 
payment  for  tha  gooda  so  fraudulently  aaaigned,  and 
that  tha  aasigoact  nodar  tha  former  bankruptcy  bad  not 
in  any  manner  interfered.  Under  theaa  oroumatanee* 
the  claim  of  thadsfU.  to  defeat  the  pita,  by  setting  up. 
tha  title  of  tba  former  assignees  seemed  inequitable 
and  nnreaaonabia,  and  wa  have  to  aaoartain  whether  it 
can  ba  maintained  aooording  to  law.  Ia  aopport  of  the 
claim  tba  daft.eitadsavaralaathoritia«.  InTwv.  tfibow 
it  appeared  that  an  unoartificatad  bankrupt  traded  and 
becama  indebted,  and  a  second  oommisaion  bad  iianad 
(gainat  him  under  which  be  had  obtained  a  cartifieata^ 
and  ba  waa  taken  in  axeeatioa  fbr  a  debt  which  would 
have  bean  barred  by  the  oertifioata  if  the  second  oonr- 
misBon  wu  valid ;  but  the  Court  refused  to  discharge 
him  out  of  ooatody  baeanss  they  held  tba  aaooud  oom> 
mission,  nndar  theaa  ciroumatancea,  to  ba  a  nullity. 
In  Fowltr  v.  Cotter,  10  B.  &  C.  431,  tba  deft, 
moved  to  ba  diaeharged  out  of  custody  for 
a  debt  which  waa  barred  by  hia  oertifioata  under  % 
commiaaion,  if  that  oommission  was  valid.  The  motioA 
Waa  oppoaad  upon  tlio  ground  that  ba  had  been  twice 
bankrupt,  had  obtained  two  oertificatea,  and  paid  ay 
dividends,  and  that  therefore  the  third  commiaaion  o* 
which  be  relied  was  void  for  tba  same  reaaon  that  would 
have  made  it  void  if  be  were  an  uncertificated  bank- 
rupt. The  Court  adjudged  the  oommisaion  to  be  abso- 
lutely void.  In  PhilHpt  v.  Hopwood,  1  B.  &  Ad.  619,. 
it  appeared  that  the  pita,  were  assigneea  nnder  a  com- 
miaaion issued  against  an  nncerUficated  bankrupt,  and 
were  entitled  to  maintain  trover  if  that  commissioa 
was  not  void  by  reason  of  the  former  commission  ;  and 
it  was  held  to  be  void.  In  Nelton  v.  Cherrtll,  7  Bing. 
663,  trenpass  was  brought  for  taking  goods,  and  the 
question  was  raised  by  tiie  pleadinga  whether  the  oom- 
mission against  an  uncertificated  bankrupt  was  void, 
and  the  Court  adjudged  it  to  be  BO  on  demurrer.  On  the 
trialof  the  iasues  in  the  same  case  afterwards,  the  question 
waa  again  raised  in  raepeot  of  the  right  of  the  assigneea 
under  the  last  commission  to  goods  in  the  order  and 
disporitiou  of  tha  bankrupt  at  the  time  of  the  bank- 
mptcy, and  the  Court  again  dedded  that  tba  last 
commission  waa  void,  and  refused  a  rule  to  bbow 
cause,  on  the  ground  that  the  queation  waa  decided  t 
(8  Bing.  316.)  In  coming  to  theaa  deciuons,  the 
court  relied  on  the  dicta  of  several  Chancellora ;. 
and  on  Martin  v.  O'Hara,  Cowp.  833.  These  autho- 
rities have  been  fully  discussed  in  the  caaes  cited 
below,  and  it  snfflcea  to  observe  hers  that  in 
none  of  the  casaa  before  the  Chancellors,  above  re- 
ferred to,  waa  there  a  decision  that  the  laat  commission 
was  void  ;  on  tha  contrary,  its  validity  to  a  limited 
extent  waa  recognised.  Also  in  Martin  T.  O'llarct 
Lord  Manafield  assigns  as  one  reaaon  for  refnsing  to 
discharge  the  deft,   out   of  custody  that   the  lattar 
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counniiwioa  wu  tainted  vitb  fnrnd  on  the  part  of  the 
baokrupt.  All  of  these  decisions  rest  on  two  assnmp- 
ti'tns — first,  that  an  nnoertificated  bankrapt  can  bare 
iiu  property ;  and,  secondly,  that  if  be  has  no  property 
the  commisuioD  is  Toid  by  resson  that  there  cannot  be 
any  effects  to  be  administered  ander  i^  These  are 
etrouK  antfaorities  for  holding  the  last  bankruptcy  to 
b4  void ;  but  the  aathorities  for  holding  it  to  be  valid, 
and  the  reasons  on  which  they  are  fonnded,  appear  to 
•OS  to  be  stronger.  It  is  clear  that  property  is  not  an 
essential  to  oonstitate  bankmptcy,  if  there  is  the  requi- 
site trading,  and  that  an  act  of  bankmptcy  is  valid 
without  any  property.  It  is  also  clear  that  an  oncer- 
titicated  banknipc  may  acquire  property.  This  appears 
from  the  law  which  transfers  his  after-acquired  pro- 
perty to  his  assignees.  The  law  assumes  that  he  may 
acquire  property,  otherwise  there  can  be  none  to  be 
transferred ;  and  the  resolt  of  the  cases  is  not  only 
tliat  he  mar  acquire  property,  but  may  bold  it  against 
«U  the  world  except  his  assignees,  and  may  create  rights 
to  hold  it  against  them  if  they  expressly  or  impliedly  con- 
•ent  to  such  property  being  in  his  order  and  disposition 
at  the  time  of  the  subsequent  bankruptcy.  In  Ffton 
T.  Chamber$  the  pit.  was  administrator  of  a  bankrapt 
.who  had  been  before  insolvent,  and  had  not  paid  l&s. 
in  the  pound  under  his  bankruptcy.  After  the  death 
«f  the  bankrupt,  the  deft.,  as  anctioneer,  bad  sold  the 
.{oods  for  the  next  of  kin,  and  paid  over  the  proceeds ; 
■till  be  was  held  liable  to  the  pit.,  who  had  taken  ont 
administration  after  the  conversion.  The  effect  of  the 
decisions  is,  that  an  uncertificated  bankrupt  may 
acquire  property,  and  as  the  oonversion  by  the  deft, 
wa*  at  the  request  of  the  parties  apparently  in  lawful 
pOiteesioB,  and  the  grant  of  administration  was  not 
aude  to  the  pit.  a*  creditor  till  long  after  the  oon- 
Tersion,  bnt  still  wss  held  to  relate  back  to  the  death 
«f  the  bankrupt  intestate,  that  vested  in  the  plU  a  right 
of  action  for  the  conversion  previous  to  the  grant. 
The  right  of  the  bankrupt  was  not  possessory,  end  is 
good  as  against  a  wrong-doer  as  a  grant  of  property 
transmissible  after  death.  It  follows  that,  if  the  right 
was  so  transmissible  to  the  administrator,  it  was  also  a 
light  capable  of  being  transmitted  to  the  assignee*  in 
bankruptcy,  there   being  a   beneficial   interest  in  the 

froperty  if  he  had  been  again  made  a  bankrupt 
n  Heiierl  v.  Sagtr  the  pit.  sued  as  the  holder  of 
a  bill  I  tbs  deft,  pleaded  that  he  had  been  twice  bank- 
-mpt,  and  that  the  pit.  bad  been  twice  bankrupt,  and 
iiad  not  paid  15s.  in  the  pound.  The  Court  of  Q.  B. 
bold  the  plea  bad.  The  judgment  is  full  of  learning 
.and  sound  reasoning,  and  deddes  that  an  uncertificated 
bankrupt  has  a  right  to  aequue  property  and  bold  it 
against  all  the  world,  except  his  assignees,  and  if 
they  choose  not  to  interfere  he  is  absolute  owner. 
.In  Bulhr  v.  Hobton,  4  Bing.  N.  C.  ie90,  it  appeareii 
-that  the  bankrupt  had  not  paid  ISs.  in  the  pound 
luder  a  second  oommiasion,  and  was  therefore  in 
-effect  nnoertificated,  and  he  had  traded  with  the 
.consent  of  the  pit.  as  assignee,  and  had  goods  in 
his  order  and  disposition  at  the  time  he  was  made 
a  bankrupt  the  third  time  under  which  the  deft,  was 
assignee.  All  (be  Court  on  the  argument  held  that  the 
.property  so  left  in  the  order  and  disposition  of  the 
bankrupt  passed  to  the  pit.  as  assignee  under  the 
former  commission ;  hut  there  was  also  an  insolvency. 
Though  some  of  the  jndges  at  first  avoided  deciding 
whether  the  fint  fiat  was  valid  or  not,  and  the  pro- 
perty would  be  in  the  same  situation  as  if  the  fiat  was 
>Toid,  yet  Bayley,  J.  decide*  that  it  was  in  the  deft,  as 
assignee  under  the  last  fiat,  and  the  nasoning  of 
all  the  court  is  clear  to  show  that  the  interest 
that  a  creditor  acquires  in  property  under  such 
oireumstances  can  pass  to  the  assignee*  under  the 
.last  fiat.  On  the  taxation  of  costs  in  this  case,  a 
further  question  arose,  so  that  the  court  bad  to  decide 
the  validity  of  the  fist,  and  the  whole  Court  gave 


judgment  that  the  third  fiat  was  not  a  iinllity,  bet  Ike 
assignees  under  the  second  commission  vbo  bid 
allowed  the  bankrupt  to  ntain  poaaeasion  of  the  goodt 
as  reputed  owner  are  not  in  a  condition  to  diipeD 
the  title  of  the  assignees  under  the  iobteqaent  fiit 
to  seiie  and  administer  the  goods:  (5  Bin);.  K.C. 
128.)  In  addition  to  the  cases  ated  at  length  n 
would  refer  to  the  collection  of  all  the  an^oriiiiB 
relevant  to  the  point  made  by  the  counsel  wbo  argnj 
in  Bmjamia  v.  Bdeher,  11  A.  &  E.  350,  oi 
among  these  we  would  nfer  particularly  to  the  ray 
able  discussion  in  th«  work  on  bankruptcy  of  Mi»- 
tague  and  Ayrton,  appendix,  pp.  21,  leqq.  W« 
beg  also  to  nfer  to  E^  parte  Betltr  in  which  tlM 
second  assignees  mentioned  in  the  case  of  Bftlir  r. 
Hobtoa  claimed  in  the  Bankruptcy  Court  as  againit  thi 
third  assignees,  and  that  Court  held  that,  brrosd  ud 
besides  the  reputed  ownership  clause,  the  second  a- 
signeet  were  in  equity  precluded  by  their  conduct  froa 
claiming  either  the  personal  or  real  property  ifte 
acquired,  as  against  the  assignees  nsder  U»  thiii 
bankruptcy.  We  have  referred  to  the  aathoritia  it 
some  length  beoaose  they  conflict.  By  the  nritvn 
are  brought  to  the  cooclusioa  that  s  commiHioii 
against  an  nncertifiested  bankrupt,  was  not  void  mdir 
the  former  statute,  nor  is  an  adjudication  against  lodi 
a  bankrupt  void  under  the  statute  now  in  fetes;  ai 
we  consider  that  we  have  adduced  sound  antbority  ftr 
holding  that  the  pits,  are  assignees  under  s  valid  tmk- 
mptoy,  and  our  judgmsnt  is  therefore  for  thi  ptH. 
The  rule  therefore  is  absolute  for  entering  the  rcnSct 
for  them  for  lOOt.  R<de  abnbilt. 

Attorneys  for  the  pits.,  iMHater  and  Co. 

Attorney  for  the  deft.,  J.  Boaen  Maf. 

XTay  25  and  Fib.  I. 
PlOOT  t>.  COBUtT. 
Trovtr—Depo$U  of  good$ — Exteaia*  of  cnH— 

Right  to  tlL 
A,  deponttd  good*  vilk  B.  at  ueiiritffor  At  nf^ 
mtnt  of  a  loan  in  ont  monlk.  At  tke  t»i  ^J^ 
month  B.  entered  into  an  agreement  for  m  ai^ 
ntte  exlauian  of  tht  credit,  A.  agrtdtg  to  fV 
tnterest  monikfy.  At  tit  end  of  the  ucoad  m^ 
neither  the  principal  or  intereet  beingpaid,  B.  ««^ 
to  A.  denumUng  the  payment  of  an  arnomt  U  <a 
exceii  of  what  iea»  actualtg  due,  and  tayirwaf 
him  that  if  it  vat  not  paid  he  ikoald  ttW  tke  gotit. 
The  money  not  being  paid,  B.  toid  the  poit: 
HM,  in  ofi  action  of  trover  by  A.  agatnal  B.,  ri<i<& 
had  no  right  to  tell  till  he  had  properly  ielermmt 
the  extention  of  the  credit,  and  that  "'^J' 
Utter  demanding  an  eaceuive  amount  W  ■«(  t^ 
effect,  and  ther^ore  A.  mu  entitled  to  rtcotxr  tit 
valve  of  the  good*  : 
Semble,  that,  on  the  aiUkoriiy  o/*  Johnson  «.  Stear,  9 
L.  T.  Rg>.  }f.  a.  538,  if  there  had  heee  tualt»- 
tion  qf  the  credit,  B.  vmdd  have  had  a  riyit  ti 
tell. 

Trover  for  two  pietnns. 

Pleas :— 1.  Not  guUly.  S.  That  the  goods  wettw 
the  goods  of  the  pit.  . 

The  jAt.  b«ng  in  want  of  money  spplisd  to  'f* 
deft,  for  a  loan  of  51.,  which  the  deft.  sdnM^ 
(retaining  11  for  one  month's  interest)  oo  '»°*'*" 
from  the  pit.  a  promissory  note  payable  in  one  ao^ 
and,  as  collateral  security,  an  order  on  the  P"?'*'* 
of  the  Canterbury-hall  for  two  pictures,  the  pn«P«"J 
of  the  pit,  which  were  exhiWtod  there.  The  ocdir »«» 
in  the  following  terms  : — 

"  Sir,— I  hereby  autboris*  yon  not  to  allow  the  tw 
pictures  placed  by  m«  in  your  gallery  to  b«  p"*  V 
to  any  one  except  Mr.  John  Oabley  or  his  order.   ^ 
"  July  8,  186S.  "  B.  S.  Pwf- 

On  the  7tli  Aug.  1863  th*  deft,  wrote  to  the  pa- 
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aoformiog  bim  that  hia.  note  was  ovanlue,  aod  reqaest- 
ing  him  ta  attend  to  it.  The  pit.  then  saw  the  (left, 
and  verbally  arranged  with  him  for  a  month's  further 
time,  for  which  a  aam  of  lOt.  was  to  be  paid,  and 
the  plt-'s  acooant  of  this  arrangement  was,  that  the 
4eft.  said  he  should  charge  10s.  for  every  further 
month's  delay  in  payment,  while  the  deft.'s  version 
m»a,  that  he  gave  the  one  month's  further  credit  only. 

On  the  I7tb  Sept.  1862  the  dett.  wrote  the  follow- 
4ng  letter  to  the  pit. : — 

*'  Sir, — Unless  the  amoont  of  my  claim,  6/.  10s.,  is 
settled  by  yon,  I  shall  proceed  to  dispose  of  the  pic- 
tares  in  my  charge  towards  liquidation  of  the  same, 
amd  then  proceed  against  you  fur  whatever  balance 
remains  after  they  are  sold,— I  remain,  Sk. 

"  Mr:  S.  Pigot."  "  Jojui  Cdblbt." 

Six  pounds  ten  shillings  was  IL  in  excess  of  what 
«ras  actually  doe.  The  pit.  being  out  of  town  did  not 
receive  this  letter  till  November.  On  bis  return  to 
town  be  found  the  deft,  had  sold  one  of  his  pictures, 
and  the  other  was  about  to  be  raffled  for.  Ue  oalled 
4>n  the  deft,  and  saw  his  son,  and  remonstrated  with 
turn,  and  in  January  be  saw  the  deft,  and  informed 
Iiim  that  be  was  prepared  to  pay  his  demand,  and 
ahould  require  the  pictures  back.  Ue  then  tendered 
Jiim  the  money,  which  deft,  refused  to  accept,  but  said 
lie  would  try  and  get  the  pictures  back ;  failing  to  do 
eo,  the  pit.  commenced  this  action. 

At  the  trial  before  Williams,  J.,  at  the  6rst  sittings 
in  Easter  Term,  the  learned  judge  asked  the  jury  to' 
ssy  whether  the  agreement  was,  according  to  the  plt.'s 
.account,  indefinite ;  that  be  was  to  go  on  paying  10«. 
a  month,  or  only  for  a  single  month,  according  to  the 
deft.'s  account.  The  jury  found  that  it  was  indefinite, 
and  not  for  one  month  only,  and  that  the  value  of  the 
pictures  was  20L 

The  learned  judge  then  directed  a  verdict  for  the 
deft.,  with  leave  to  the  pit.  to  move  to  set  it  aside  aod 
enter  a  verdict  for  the  pit  for  SOt,  on  the  ground  that 
there  was  no  power  of  sale. 

Wtttkia   WUliamt  having  obtained  a  m)e  aocord- 

D.  D.  Keane  now  showed  cause. — Here  there  is  a 
Joao  of  money,  a  deposit  of  goods  as  security,  and  a 
time  fixed  for  payment,  and  it  is  laid  down  by  Gibbs, 
CJ.,  in  Pothonier  v.  Xhmon,  Holt  M.  P.  C.  383,  that 
this  constituted  more  than  a  lien,  and  givea  a  right 
to  sell  if  the  money  is  not  repaid  : 

Kemp  T.  Weitbrook,  1  Ves.  sen.  278 ; 

Story's  Equity  Jurisprudence,  ss.  1031,   1033  ; 
and  the  cases  collected  there. 

Marim  r.  Raid,  11  C.  B.,  N.  S.,  730,  is  the  lut 
case  on  the  subject ; 

Coggt  v.  Bernard,  1  Smith  L.  C.  U7. 
On  the  morning  of  Aug.  7  the  deft,  had  a  right  to 
aell ;  what  has  the  pit.  done  to  defeat  that  right  ? 
He  comes  and  says,  "  Give  me  more  time,  and  I  will 
pay  you  lOs.  a  month."  That  does  not  defeat  the  right 
to  sell,  and  if  the  deft,  bas  done  wrong  in  selling  the 
ph.  can  sue  for  breach  of  contract,  bat  not  In  trover. 
If  I  covenant  not  to  sue,  that  does  not  defeat  my  right 
to  sue,  but  only  gives  a  right  of  action  for  breach  of 
contract  in  suing.  The  money  claimed  by  the  deft,  in 
bis  letter  of  Sept.  17  exceeded  what  was  actually  doe, 
but  that  makes  no  difference  : 

Stockman  v.  Parr,  11  M.  &  W.  809; 

Bromage  r.  Vaagkaa,  9  Q.  B.  608. 
tt  is  enough  that  he  gave  notice  that  he  was  abont  to 
proceed  fur  the  money  due,  without  stating  the  exact 
amount.     It  is  not  like  the  case  of  an  assignee  of  the 

fawoor,  who  might  not  know  what  was  due. — 
Btles,  J. — Is  there  any  case  to  show  that  on  the 
nonpayment  of  interest  to  be  paid  on  a  day  prefixed, 
when  the  principal  is  not  due,  there  may  be  a  sale  ?] 
There  is  no  such  case  ;  but  it  seems  preposterous  to 
say  that  ho  msy  refuse  to  pay  his  interest  for  au  inde- 


finite time.  The  money  not  being  paid  at  the  end  of 
the  month,  tlie  righta  of  the  pit.  were  at  an  end,  and 
the  right  of  the  deft,  to  sell  was  complete ;  he  gave 
notice  of  bis  intention  to  sell,  and  an  action  of  trover, 
therefore,  will  not  lie. 

M'tUkin  Wiilianu  in  support. — There  is  no  snob 
doctrine  in  the  English  law  as  that  a  right  of  action- 
cannot  be  suspended  for  a  geod  consideration.  Ther* 
is  a  distinction  between  the  day  for  payment  and  the 
day  which  the  parties  have  fixed  for  the  redemption  of 
the  pledge.  The  case  in  Holt's  Niai  Prius  Cases,  cited 
by  my  friend,  is  the  only  case  in  which  it  has  been  laid 
down  that  a  power  of  sale  can  be  exercised  witboot 
giving  notice ;  and  Gibbs,  C.  J.  lays  it  down,  as  an 
inference  of  fact,  that  the  day  for  payment  is  the  day 
for  sale:  (Kent's  Commentaries,  10th  edit.  voL  2, 
p.  804.)  Here  there  is  a  loan  for  a  definite  time,  via. 
one  month  ;  and  if  nothing  more  had  besn  done,  and 
notice  had  been  given  at  the  end  of  that  month,  there 
would  doubtless  have  been  a  power  of  sale  ;  but  then 
there  was  an  entirely  different  arrangement:  there 
was  to  be  an  extension,  from  month  to  month,  till  it 
was  determined  in  a  proper  manner.  It  is  poesibla 
that  be  might  have  acquired  a  power  of  sale  if  be  bad 
determined  the  extension  in  a  proper  manner: 
Addison  on  Contracts,  4th  edit  325. 

The  CouHT  reserved  their  judgment  until  the  esse 
of  Johnson  v.  Slear,  iu  which  they  had  just  granted  a 
rule,  was  decided.  Cur.  adv.  vtdt, 

Feb,  1. — Erlk,  C.  J.  now  delivered  the  judgment  of 
himself,  Williams,  Byles  and  Keating,  JJ. — In  this 
case  the  pit.  sued  the  deft  in  trover  for  the  wrongfiil 
sale  of  two  pictures.  They  had  been  placed  in  the 
deft's  hands  by  the  pit  on  the  occasion  of  a  loan  for 
61.,  for  which  the  pit  gave  the  deft,  a  promissory  not* 
at  a  month,  R  having  been  deducted  for  interest  in 
advance.  When  the  note  became  due  on  the  3rd  Aug. 
1862  the  deft,  applied  to  the  pit  for  the  amount,  but 
he  requested  further  time  for  payment,  which  the  deft 
allowed  on  the  terms  of  lOs.  ■  month  being  paid  for 
interest  According  to  the  deft's  evidenoe  a  single 
month's  time  was  given,  for  the  pit  swore,  and  the 
jury  believed  him,  that  the  extension  of  time  on  those 
terms  was  indefinite.  After  the  first  month's  extended 
time  had  expired,  vix.  on  Sept  19,  the  deft  wrote  to 
the  pit  to  the  effect,  that  unless  the  smonnt  of  bis 
duim  was  psid  he  should  proceed  to  sell  the  piotnres 
in  liquidation  of  it.  By  mistake,  however,  he  claimed 
R  too  much  by  this  letter,  and  it  did  not  reach  ths 
pit  till  he  returned  to  London  in  November.  At  that 
time  the  pictures  were  unsold.  No  (nrtber  communS> 
cation  took  place  between  him  and  the  deft  till  after 
the  deft  had  sold  them.  The  pit  then  tendered  the 
deft  the  debt  with  the  stipulated  monthly  interest, 
and  demanded  back  the  pictures.  But  the  deft 
declined  to  accept  the  money,  on  the  ground  that  be 
had  already  sold  them.  On  these  facts  the  quea- 
tions  arose  whether  such  sale  was  unauthorised, 
ioasmuch  as  the  jury  found  that  it  was  not  exprassly 
made  a  part  of  the  original  agreement  that  the  deft 
should  have  a  power  to  sell  in  default  of  due  payment 
of  the  note.  The  judge  at  the  trial  thought  that 
the  deft  had  authority  to  sell,  inasmuch  as  the 
depoeit  was  made  as  a  security  for  the  payment  of 
the  debt  on  a  fiitura  day  certain ;  and  the  verdict  was 
accordingly  entered  for  the  deft  We  think  that  the 
judgment  was  right  as  to  this  point,  on  the  anthority 
of  the  cases  collected  in  Coggt  r.  Bernard,  and  tb« 
recent  decision  of  this  court  in  Joknion  v.  Stear  («iW 
stipm).  But  it  is  unnecessary  for  the  court  to  determins 
that  question,  becanse  leave  was  also  given  to  move  t» 
enter  a  verdict  for  the  pit.  on  imother  point,  viz.,  that 
before  the  power  to  sell,  supposing  it  to  have  been 
conferred,  waa  exercised,  the  parties  bad  substituted  a 
new  agreement  onder  which  the  time  for  paytnent, 
and  consequently  tbe  power  of  sale,  was  indefinitely 
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extended.  And  on  this  latter  point  our  opinion  is  in 
faroar  of  the  pit. ;  for,  although  it  was  eertainlj  com- 
peUtit  to  either  party,  by  talt'ng  proper  steps,  to 
terminate  the  new  arrangement,  yet  wo  think  the  mere 
sending  of  the  letter  demanding  an  excessive  amoant 
had  not  that  effect.  The  verdict  most  therefore  be 
entered  for  the  pit.  for  202.  Rule  abtolutt. 


CX)XTB,T  OF  EXOHEaUER. 

Beported  by  F.  Bailbt  ana  H.  Lsioo,  Esqra.,  Batrlsters- 
at-Law. 

Monday,  Jan.  25. 
The  IrsTomt  Pabk  Ibos  Orb  Comtaiit  (Ldutbd) 

V.  Pattuisoii. 
S.  A.  1861 — Composition-deed  under  sett.  192 — Plea 
^  m  de/enee  to  action — Release  of  debtt — Debior'i 
remedg  under  lecte,  197,  198. 
D^t.,  a  trader,  by  a  compoeition  detd  under  sect.  192, 
mad»betteeen  lUmeelfanda  tnulee  on  behalf  of  and 
mlh  the  aetent  of  undeitigned  credUort,  conveyed 
(0  tueh  truttee  all  hit  eetate  abiohite/y  to  be  applied 
for  th»  btnejit  of  hit  ereditort  in  like  vuinner  a<  if 
he  had  beat  at  the  date  thereof  duly  adjudged  bank- 
nipt,  and  the  ereditort  atttnting  thereto  therd>y 
agreod  to  accept  the  turn  of  it.  in  the  pound  in  dit- 
eharge  of  their  retpective  debtt,  to  be  paid  aiihin 
hoehe  tnontht  fiom  At  date  of  the  deed.  The  deed 
wai  signed  by  the  rtquitiia  number  of  ereditort  and 
all  the  other  tiaiutory  requisites  were  complied  with. 
In  an  action  by  pit.,  a  non-assenting  creditor,  it 
wo* 
SUi,  that  the  deed,  though  vtJid  under  the  Act  as  a 
composiiion-dted,  and  avaSable  for  all  purposes  in 
bankruptcy,  yet,  as  it  ootUained  no  release  in  terms 
of  the  debtor  jivm  his  debts,  vat  not  pleadable  in 
bar  to  the  action,  and  did  not  operate  at  a  statutable 
release  in  answer  to  pits.'  claim. 
The  debtor's  remedy  under  the  prooiiioni  of  the  sta- 
tute with  respect  to  deeds  of  arrangement  it  to  apply 
to  the  Court  ofBankrupUq  {teet.  197);  and  under 
tect.  198  (Ae  deed  would  afford  ground  for  a  ttay 
of  execution  at  law. 
Quisre,  whether  a  deed  could  be  framed  which  thould 
be  valid  at  againtt  non-assenting  creditors,  and  yet 
bepUadiMe  m  bar  t 

Declaration  on  •  promissory  Dotr,  dated  1 0th  Feb. 
1862,  at  one  month,  for  4962.  8«.  6d.,  with  counts 
for  goods  sold  and  deiiTend,  and  on  seooont  stated. 

Plea. — That  after  the  aecraing  of  the  alleged  eanse 
of  action,  and  after  the  B.  A.  I86I  commenced  and 
took  effect,  an  indentore  was  made  in  the  words  and 
fignres  following,  ie. :  "This  deed  made  27th  Feb. 
1862,  between  Geo.  Clarke  Pattinson  (deft.),  of  &o., 
of  the  one  part,  and  Samuel  Pattinson,  of  &c,  on 
behalf  of  and  with  the  assent  of  the  nndetsignad 
creditors  of  the  said  deft,  of  the  other  part,  witnesaeth 
that  the  said  deft,  hereby  eonveys  all  his  estate  and 
effects  to  the  said  S.  Pattinson  absolutely,  to  be  ap- 
plied and  administered  for  the  benefit  of  the  creditors 
of  the  said  deft,  in  like  manner  as  if  the  said  deft. 
had  been  at  the  date  hereof  duly  adjudged  bankrupt, 
and  the  creditors  of  the  said  deft,  assenting  thereto, 
being  fnlly  satufied  that  his  estate  will  not  realise 
mors  thaa  5<.  in  the  pound,  hereby  agree  to  accept 
the  snm  of  is.  in  the  ponnd  in  discharge  of  their  re- 
•pectire  debts,  to  be  paid  within  twelve  months  from 
the  date  hereof ;  and  the  said  deft.'  doth  hereby  ex- 
pressly declare  that  the  whole  of  the  debts  owing  by 
him,  and  upon  which  the  said  composition  will  be  pay- 
able, do  not  exceed  2100/.  In  witnen,  &o."  Executed 
by  the  deft,  and  the  said  S.  Pattinson,  and  signed 
and  sealed  by  or  oo  behalf  of  the  other  creditors 
of  the    deft.,   and  a  memorandam    of   registry  on 


the  25lh  Msrch  1862,  pnrsnant  to  the  B.  A.  1861, 
indorsed. 

Arermnit,  that  the  said  deed  became  and  was  SB 
T.ilid,  effectual  and  binding  on  all  the  creditots  of  drft, 
including  pits.,  as  if  they  had  been  parties  to  and  hal 
actually  executed  the  same ;  that  all  eonditiona  of  the 
B.  A.  1861  had  been  obserred,  and  that  a  majority  ia 
number  representing  three-fourths  in  Value  of  the 
creditors  had  in  reality  approved  of  and  assented  to 
the  said  deed.  That  deft,  and  the  trustee  had  duly 
execnted  the  same,  and  the  execution  thereto  was  dniy 
attested,  &c,  and  that  the  said  deed,  duly  stuped, 
was  within  twenty-eight  days  from  the  data  of  its 
execution  delivered  to  the  chief  registrar  with  the  afi- 
davit  required  by  the  Act,  and  that  immediate  sa 
execution  of  the  deed  by  deft.,  possesoon  of  all  the 
property  comprised  therein,  of  which  the  deft,  coaid  giva 
or  order  possession,  was  given  to  the  said  troatee  ;  and 
that  the  said  deed  was  within  twenty- eight  days,  Icc^ 
duly  registered  in  the  Court  of  Bankraptey,  aai  a 
memorandum  thereof  written  on  the  face  tbcnaf;  and 
a  certificate  of  the  filing  and  registration  under  iha 
hand  of  the  chief  registrar  and  seal  of  the  Coort  af 
Bankruptcy  had  been  duly  granted  to  deft.  That 
pits.,  before  and  when  the  said  deed  waa  made,  was* 
creditors  of  deft.in  respect  of  the  cause  of  actieo  in  the 
declaration  mentioned,  and  had  had  doe  notice  af  tha 
said  deed  and  been  requested  to  execute  the  ttmt,  sai 
might  and  could  have  executed  the  same  had  they  beea 
so  minded,  snd  sUU  might  execute  the  aamc.  Aal 
that  the  said  deed  was  then  in  full  force  and  eSc^ 
and  that  all  things  on  deft.'s  part  bad  been  doas  sod 
happened  to  render  the  sud  deed  as  binding  aa  jtta. 
as  if  they  bad  actually  execnted  the  same,  and  to  rcJaaa 
the  deft,  from  the  pits.'  aotion  by  force  of  the  aait 
deed  and  of  the  statute  in  such  oaaa  mads ;  and  daft, 
has  been  and  ia  by  means  of  the  prsmisas  relaaied  saA 
discharged  from  this  action. 
Demurrer  and  joinder  in  demmrer. 
There  vera  also  replications  and  rejmaden  sal 
demurrers  to  the  ssme  respectively,  which  wen  nat 
alluded  to  in  the  srgnment  or  the  jnd(oiCttt,  sat 
therefore  it  is  unnecessary  to  set  them  out  ben. 

Pits.'  poinu: — 1.  The  deed  set  out  in  tha  plsa  & 
not  pleadable  in  bar  to  an  action,  bat  maiely  gnuai 
for  an  application  to  the  Court  of  Baniiaptcy. 
2.  It  is  not  binding  on  non-executing  creditcn,  aat 
being  far  the  benefit  of  all  deft.'s  oediton.  S.  ft 
is  binding  only  on  the  assenting  crediton.  4.  b 
contains  no  release,  but  a  mere  agnemant  to  aootft 
payment  at  a  future  day  in  satisfaotioa,  and  sa^ 
agreement  is  merely  ground  for  a  cross-adioa,  and  ia 
not  pleadable  in  bar.  5.  Till  payment  the  deci 
furnishes  no  bar. 

Deft-'s  paints: — I.  The  deed  is  for  the  heocfit  of  aB 
deft.'s  creditors.  2.  It  is  a  release  and  aatiafaetioa  ar 
merger  of  the  debt  and  canse  of  aetion  of  pita,  aad 
their  remedy  is  nader  the  deed,  and  nut  by  virtae  af 
their  debt. 

Sir  0.  Bonyman  (with  A.  StaoOy  Bill),  tat  pita,  ia 
support  of  the  demurrer,  cited 

Legg  r.  Cheeseborough,  5C.B.,  M.S.,  741;  29 
L.  J.  200,  C.  P. ; 

Ddl  V.  King,  9  L.  T.  Rep.  N.  S.  976 ; 

Walkr  V.  Adcoek,  6  L.  T.  Bep.  M.  &  5»S ;  T 
H.  &K.  541; 

Tabor  v.  Edwards,  4  C.  B.,  K.  S.,  1 ; 

Spitter  V.  Chaffers,  8  L.  T.  Rep.  N.  S.  6«S  ;  3» 
L.  J.,  N.  S.,  7,  C.  P. 

Barley  v.  Greenwood,  5  B.  &  Aid.  95: 
li.  Uoyd,  for  deft.,  in  support  of  the  plaa,  cital 

Lewis  V.  Jones,  4  B.  &  C.  506 ; 

f1ocktonT.BaU,U  Q.  B.  380;  19 L.  J.  M.&. 
l.Q.B.; 

Ex  parte  Morgan,  rs  WeoiBttuia,  7  L.  T.  Rtfk 
M.S.  789  ;  38  L.  J.  15,  Bank.; 
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Tub  IrSTOME  Pabk  Iuo:i  Obb  Compakx  v.  Pattuisoii. 


[Ex. 


Ex  pare  Ooddm,  7  L.  T.  Bep.  K.S.  608  ;   32 

L.  J.  37,  Bank. ; 
£b  parte  Coddmrn,  9  L.  T.  Eep.  N.  S.  464. 

PouocK,  C.B. — In  my  opinion  tlie  jodgment  of 
the  conrt  shonld  ba  in  faroor  of  tb«  plti.  The  deed 
ooir  before  tbe  eoort  oontaios  no  releaie,  bat  it  ia 
«ontended  \)j  Mr.  Uojd  in  hia  argument  that  it 
ongbt  to  be  oonaidered  as  if  it  did  cooiain  a  i.elea>e, 
or  aa  if  tbe  admitted  atate  of  the  proceedings  in  the 
plea  woold  amonnt  in  some  waj  to  a  bar  to  the  action. 
Koir  if  the  deed  bad  contained  a  release,  and  all  the 
requisites  mentioned  in  the  statute  to  give  effect  to  it 
bad  been  gone  through,  so  that  there  was  no  abjection 
io  its  ralidit;  bjr  reason  of  ita  form  or  its  want  of  auj 
of  the  statutory  requisites  tu  make  it  binding  on  non- 
«xecuting  and  non-assenting  creditors,  no  doubt  it 
would  then  be  pleadable  as  ■  release  in  bar  to  the 
-aolion.  All  that  tbe  statnte  required,  I  apprehend,  is 
4his,  namelj,  to  place  a  debtor  proposing  to  make  a 
Toluiitaij  composition  with  the  requuite  proportion  of 
bis  creditors,  in  tbe  same  positiou  as  >  bankrupt  was 
ouder  tbe  old  bankiuptojr  laws,  and  to  protect  him 
from  the  harassment  of  suits  and  actions;  and  snp- 
iwsing  this  to  be  under  the  old  bankmph^  law,  this 
noulii  have  been  effected  by  tbe  Coart  of  Bank- 
nptcj  interfering,  or  by  the  coort  giving  effect  to  tbe 
oertificate  to  ba  obtained  by  the  bankrupt  in  tbe 
Oonrt  of  Bankruptcy.  I  apprehend,  therefoie,  tbe 
only  remedy  of  the  trader,  under  the  proTisiooa  of  tbe 
jpresent  statuta  with  respect  to  deeds  of  arrangement, 
is  to  apply  to  tbe  Court  of  Bankruptcy.  Mr.  Lloyd 
•ays  that  so  to  construe  the  sUtute  will  be  to  deprive 
it  of  ita  intended  effect,  and  he  seems  to  think  that 
onleet  a  debtor  obtains  a  release,  or  a  certificate  of 
diacharge — a  something  which  be  can  put  his  band  on, 
showing  that  he  is  not  bound  to  anybody — ba  is  not  at 
«U  benefited  by  the  deed.  I  tbink,  bowerer,  if  be 
i«  put  by  the  dead  in  a  poaition  in  which  the 
Conrt  of  Bankruptcy  will  interfere  to  stay  pro- 
oaedlnga  in  ezecutbn  againat  bim,  that  he  gets  all 
*bat  i(  requisite,  and  that  there  is  not  tbe  slightest 
occasion  for  •  release,  so  as  to  be  an  answer  to  a  judg- 
ment in  a  ooart  of  law.  Practically  under  the  Insol- 
Tent  Acts  (and  the  present  Bankruptcy  Act  is  an 
«oialgamstion  for  many  purposes  of  the  law  of  insol- 
vency and  bankruptcy)  an  insolrent  might  never  get  bis 
final  discharge  J  and  although,  by  means  of  tbe  deed 
»nd  the  Court  of  Bankruptcy,  the  creditor  U  finally 
to  get  what  aubstantUlly  amounts  to  a  discbarge, 
n»n»ely,  protection  from  execution,  it  appeara  to  me, 
lacking  at  both  the  object  and  words  of  the  statote, 
and  bearing  in  mind  the  eases  on  the  old  bsnkrupU^ 
Jaw,  that  this  dead  is  not  legsUy  a  bar  to  tbe  action, 
and  cannot  be  so  pleaded ;  and  that  our  judgment 
must  therefore  be  for  the  pits. 

Mabtix,  B. — I  am  of  the  same  opinion.  Looking 
•t  tbe  statnte,  it  seems  to  roe  that  its  effect  and  mean- 
ing is  this :  if  a  man  owes  another  a  debt,  he  may  be 
sued,  and  his  creditor  is  sntitled  to  sue  him,  in  a  court 
of  law  for  it;  if  the  debt  be  paid,  that  is  a  bar  to  tbe 
action,  if  it  be  releaaed,  that  also  is  a  bar ;  and  the 
aUtuta  anaoU  that  if  certain  things  happen,  that  shaU 
ht  a  bar.  This  deed  contains  no  release,  and  tbe  sta- 
tnte baa  nowhere  said  that  such  a  deed  shall  be  a  bar 
ta  an  aaion.  Had  it  so  enacted,  we  shonld  be  bound 
to  give  effect  to  it.  If  it  ba  a  release,  it  must  ba  by 
positive  enaetment  A  discharge  must  be  by  opera- 
tion of  tbe  statute,  or,  to  iollew  tbe  words  of  Bayley,  J. 
in  his  jodgment  in  Harlts  v.  Grtmaood,  "  If  it  be  a 
bar  at  law,  it  must  beoome  so  by  the  positive  enaet- 
ment of  tbe  statnte."  This  Act,  I  find,  carefnity 
aaroids  saying  that  such  a  deed  shall  be  a  bar,  whilst 
by  sect  198  it  protects  the  debtor  from  execution. 
What  rightj  then,  have  we  to  say  that  the  Legislature 
fcas  enacted  that  this  deed  shall  be  a  bar  to  an  action  and 
«taztinguishmeat  of  tba  debt?    Were  we  so  to  decide, 


tbe  extreme  inconveniences  which,  as  pointed  out  by 
Bayley  and  Holroyd,  JJ.\aHark]/r.  Greemeood,  would 
have  arisen  in  that  case  from  their  holding  that  the  mere 
proving  of  a  debt  shonld  operate  as  a  perpetual  bar, 
might  fallow  here.  Suppose,  for  instance,  this  matter 
were  in  fieri,  and  tbe  bankruptcy  were  not  followed  out 
and  were  never  concluded,  then  tbe  Statute  of  limita- 
tions would  come  in  and  bar  tbe  debt  for  ever,  and 
so  it  would  be  entirely  lost,  and  tbe  oraditon  ba 
iiarred  of  all  remedy.  It  seems  to  me  that  the  real 
answer  is,  that  the  Legislature  hss  not  enacted  that 
this  deed  shall  be  a  bar  at  all.  As  to  tbe  deed  itself, 
it  strikes  me  to  be  a  valid  deed,  and  the  best  of  tba 
kind  that  I  have  ever  seen,  and  although  it  has  in  my 
judgment  no  such  operation  as  that  contended  for  by 
Mr.  Lloyd,  it  has  all  tlie  operation  which  tbe  Legiala- 
tnre  intended  that  it  should  have,  which  certainly  ia 
not  that  of  being  a  bar  to  this  action. 

CuANNELL,  B. — I  agree  in  opinion  with  my  Lord 
and  my  brother  Martin.  Tbe  question  for  onr  da- 
cision  as  to  this  deed  is,  whether  it  operates  as  a  bar, 
and  is  pleadable  aa  snch  to  the  action ;  that  is,  whether 
it  ia  a  statutable  release.  I  think  clearly  it  is  DOC 
The  deed,  which  is  made  between  the  debtor  and  a 
trustee  on  behalf  of  and  with  the  assent  of  tba 
creditors  wbo  sign  it,  is  a  conveyance  by  the  debtor  to 
bis  trustee  of  all  his  estate  and  tffccta  absolutely,  to 
be  applied  for  the  benefit  of  the  creditors  of  tbe 
debtor,  in  like  manner  as  if  he  had  been  at  tkat 
moment  duly  adjudged  a  bankrupt ;  but  that  doea  not 
make  tbe  deed  a  atatutable  release  or  pleadable  in  bar. 
Tbe  deed  provides  also  for  the  payment  of  a  oompod- 
tion,  which  tbe  assenting  eraditors  agree  to  aeoapt  ia 
discharge  of  their  respective  debts,  but  that  ii  na 
answer  to  an  action.  Under  this  dsed  tbe  trustee  is 
in  the  position  of  a  creditors'  sssignaa  in  bankruptcy 
where  a  debt  has  been  proved.  Proceedings  nnder 
these  deeds  are  aaaimihUed  by  the  Act  to  prooeadioga 
in  bankruptcy,  but  the  fiat  and  appomtmant  ef 
aaaiguees  are  no  bar  to  an  aotioo ;  although  no 
doubt  they  might  warrant  an  appliaation  to  this  court 
to  stay  proceedings  in  the  aoUon,  or  to  the  Court  of 
Bankruptcy  to  axpnnga  the  debt  unless  the  creditor 
suing  stays  his  action.  So  here,  upon  the  certifiaata 
of  registration  being  obtained,  this  deed  would  be 
available  for  all  purposes  in  bankruptcy,  and  would 
afford  ground  in  a  conrt  of  law  for  a  stay  of  exeoutioa 
on  a  judgment,  which  is  quite  the  effect  the  Legisla- 
ture contempUted  the  deed  shonld  have.  So  far  fnim 
such  a  deed  having  no  effect,  as  has  bean  nrged  by  Mr. 
Uoyd,  I  think,  on  the  contrary,  that  it  is  qnite  opera- 
tive, and  that  it  has  a  vsry  large  and  most  beneficial 
operation.  The  object  of  a  creditor  in  suing 
bis  debtor  is  not  only  to  obtain  judgment,  but 
to  reap  the  fruits  of  it  by  execution.  He  will  not 
therefore  follow  up  snob  a  suit  when  he  knows  that  if 
the  deed  he  fairly  made,  and  every  thing  hss  been  dona 
in  accordance  with  the  reqaiaitions  of  the  statute,  ba 
will  be  prevented  by  the  joint  operation  of  the  deed 
and  the  statute  from  getting  such  fruits.  It  hss  been 
said  in  the  courss  of  the  argument  that  there  is  soma  * 
doubt  whether,  if  this  deed  be  not  pleadable  in  bar, 
there  could  be  any  deed  which  abonld  be  valid  aa 
against  non-aasenting  creditors,  and  be  ao  pleadable. 
I  do  not  wiah  to  express  auy  opinion  npon  that  point. 
It  is  immaterial  here,  because  the  present  cssa  ia 
entirely  different,  and  ao  it  is  not  naoesssry  ta  dadda 
that  point. 

PiaoTT,  B. — I  am  of  tbe  asms  opinira,  although  I 
own  I  have  entertained  soms  doubt  upon  the  question  of 
tbe  relesse.  The  193nd  section  of  tbe  Act  points  out 
what  deeds  are  to  be  valid  and  upon  what  conditiona, 
and  although  it  makes  no  mention  of  a  release  I  shonld 
have  thought  that  that  aection  contemplated  a  deed 
which  contained  a  release;  but  the  form  given  in 
schedule  D.  to  the  Act  contains  none,  nor  doe*  thia 
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deed.  In  the  reoent  case  of  Spilter  v.  Chaffert,  in  tbe 
C.  P.,  it  wu  held  that  a  deed  ander  sect.  224  of  the 
old  B.  A.  1849,  containing  a  release  hj  tbe  scheduled 
creditors  who  signed  the  deed,  may  be  binding  npon 
non-assenting  creditors,  and  a  plea  setting  up  saeb 
deed  was  held  good.  The  decision,  howerer,  in 
JIarhy  r.  Grtmuood  is  good  law,  and  I  feel  bound 
thereby  to  come  to  tbe  conclaaion  that  this  deed  is  not 
pleadable,  and  that  if  the  Legislature  bad  intended 
that  it  sbould  be,  it  would  have  said  so.  I  agree, 
therefore,  with  tbe  rest  of  tbe  court,  although  I  own 
that  I  feel  some  little  difficuUj  as  to  leaving  a  man, 
who  has  made  over  all  his  property  for  the  benefit  of 
his  creditors,  opsa  to  an  action. 

Jiu^nuntjbr  the  plU. 

Attorneys  for  the  pits.,  Autten  and  Dt  Gex,  4  Bay- 
mond's-buildings,  Gny's-inn. 

Attorneys  for  deft.,  Leait  and  3oiu,  7  Wilmington- 
(qoare. 

CBOWir   OASES  KESEBVEB. 

Beported  b/  Jomc  taovnos,  Esq.,  Barrlater-at-Law. 

Saturdttg,  Jen.  23. 
(Before  CocKBvnx,  C.J.,  Cbomptoh  and  Willks,  JJ., 
Chamhell,  B.  and  Ebatiho,  J.) 
Beo.  v.  Matthew  Ksioiit. 
Autre/oit  aequil — Ewidme*  o/larcem/ — Secent 
potteuicn. 
JVtsoMr,  a  itrvant,  vxa  eommiUtd  to  lake  hit  trial  at 
lh»  April  seuiotuon  a  ehargt  ofttmlmg  eopptrfrom 
hu  matter:      H*  wat  tritd  amd  acmitted.     TVio 
dmit  brfan  hit  trial  Me  proiecuiori  laid  an  la/br- 
ttation  and  oUained  a  viarrant  under  uhieh  the 
pritoMr  toot  ap/trehmded,  immtdiattly  aJUr  the  ae- 
qmitalf/or  tltalmg  other  thmgt  (^five  thortU  and  a 
riddle)/rom  them  prevumi  to  hit  apprehention  on 
thefint  charge.    Be  vat  eommitled /or  trial  on 
the  teeond  charge. 
On  the  tecond  trial  the  pritoner  pleaded  autre/oit 
aequil,  and  hit  advocate  contended  that  the  pritoner 
wu  entitled  to  tucceed  on  that  plea  on  the  ground 
that  both  ohargei  might  have  been  included  in  Me 
indictment  on  the  Jirit  trioL     The  Jury  gave  their 
verdia  that  the  pntoner  mu  net  aejuilttd  of  the 
teeond  charge  on  thefirtt  trial, 
n*  riddle  teat  not  proved  to  havt  been  in  the  prott' 
eutori'  pottettion  for  eighteen  montht  b^ore  the 
trial,  and  the  thoveltfor  eight  montht,  and  the  evi- 
dence vat,  that  the  pritoner  wot  fint  teen  about 
January  with  the  tl.iugt  n  hit  pottettion,  the  teeond 
kial  being  i»   June,      The  jury   convicted  the 
pritoner: 
Beld,  that  the  contusion  wot  right,  and  that  there  wat 
no  ground  for  the  verdict  being  entered  for  the 
pritoner  on  the  plea  ofautrefuit  acquit;  or  for  an 
aejmltei  on  the  ground  that  there  wat  no  recent 
fottttiion  traced  to  the  pritoner. 
Case  stated  for  tbe  opinion  of  tbe  court. 
Lincolnshire,  Kesteven.— At  tbe  Oeaeral   Quarter 
Sessions  of  the  Peace  of  our  Sovereign  Lady  tbe  Queen 
hslden  at  Bourn  in  and   for  tbe  said  parts  and  county, 
on  Monday,  a9tb  June  1863,  before  the  Bight  Hon. 
Sir  John  Trollops,  Bart.,  chairman,  William   Parker, 
Esq.,  and  other  justice*  of  tbe  peace  of  our  said  Lady 
the  Queen : 

Tbe  prisoner  Matthew  Knight  was  tried  before  me 
at  the  Easter  Quarter  Sessions  for  the  parts  of  K»- 
tsren  aforesaid,  held  at  Bourn  aforesaid,  on  tbe  6tb 
April  1863,  upon  an  indictment  charging  him  with 
harmg  or  the  a2nd  Jan.  1863,  at  Splttlegate,  in  the 
■aid  parts,  feloniously  stolen  twenty-five  pounds  weight 
of  copper,  of  tbe  Talne  of  W.  3s.,  of  tbe  goods  and 
«hatt«la  of  on*  Bichaid  Homaby  the  yonnger  and  othen. 


tk* 


for 


From  tbe  evidence  pioduoed  by  the  proeecntioo  ia 
support  of  this  indictment,  it  appeared  that  tbe  pnae- 
culont'  foreman  first  becam*  acquainted  with  the  Ims  of 
the  copper  on  the  12tb  Jan.  1863,  and  that  on  the  I7th 
of  the  same  month  uf  January  tbe  prisener  was  ap- 
prehended on  a  warrant  charging  him  with  bBvisg 
committed  the  larceny  on  the  6th  Dec  1863;  bawaa 
then  remanded  cntil  the  23nd  Jan.,  and  on  that  ittj 
further  remanded  until  tbe  6tb  Feb.,  when  ha  «a» 
fully  committed  for  trial  at  the  then  enraiag  maion* 
to  be  held  on  tbe  6th  April. 

At  the  trial  the  attorney  for  the  priaoner  took 
exception  to  evidence  being  given  of  certain  admianoo* 
made  by  tbe  prisoner  concerning  the  copper  prior  t» 
til*  day  named  in  tbe  indictment,  and  the  objeetiaa 
being  allowed,  the  attorney  for  tbe  proseontion  tbet»- 
npon  withdrew  from  tbe  case  and  the  priaOBcr  wa> 
acquitted. 

Immediately  after  hit  acquittal  en  the  6th  Aptil  tfaa 
piisoner  was  again  apprehended  on  a  warrant  graott<} 
upon  an  information  preferred  by  tbe  same  p  ro*ecDt«c» 
on  the  4th  Arpil,  charging  him  with  banog  on  th* 
2and  Jan.  1863,  at  Spittl^ate  aforesaid,  in  the  parts 
and  coonty  aforesaid,  felonioaaly  stolen  fire  aborcte 
and  one  riddle  of  the  Talne  in  the  whole  of  IOsl,  af 
tbe  goods  and  chattels  of  the  sud  Bichard  Hoosby  th* 
younger  and  otheia. 

In   tbe   depositions  taken   prerions  to  the 
commitment  on  the    18lh  Apiil   1863  tbe 
therein   charged   with  having  felonioasly  alolen 
(hovels  and  riddle  on  the  22nd  Jan.  I86S. 

At  the  present  Midsummer  Quarter  Seasiona 
tbe  aaid  part*  and  county  aforesaid,  held  at  B« 
aforesaid  on  the  29tb  June  1863,  tbe  prtMmer  w« 
indicted  before  me  with  having  at  Spittlegat*  etare- 
said  stolen  the  said  riddle  on  the  SOth  &pt.  1833, 
and  in  a  seooud  count  he  was  char)^  with  having  at 
Spittlegste  aforesaid,  stolen  th*  said  five  ahoTdsan  th» 
16tb  Jan.  1863. 

From  th*  *Tidenc*  adneed  at  this  aeoond  trial  it 
appeared  that  one  of  tbe  prosecutors'  witneaaas  saw  • 
riddle  branded  R.  H.  and  X.  (similar  to  tbe  one  pro- 
duced) on  the  prisoner's  premises  in  tbe  summer  tiB*- 
of  1862,  and  that  both  tbe  riddle  and  shoveb  ware 
found  by  a  police  constable  in  tbe  prisoner'a  poaseasisa 
on  the  21st  Jan.'  1863.  There  was  no  erideac*  uk 
either  eaae  to  show  en  what.particnlar  day  or  moaft 
either  the  coppefj  riddle,  or  sborels  wen  atolen. 

For  several  years  and  up  to  the  time  of  his  appi*- 
hension  tbe  prisoner  had  been  in  tbe  empk>y  af  th» 
proeeentots,  Messrs.  Homsby,  of  Grantham,  who  ar* 
machine  makers  in  a  Urge  way  of  bnnneas,  emptoyiaf 
about  four  hundred  hands.  Th*  evidenoe  aguort  the 
prisoner  in  th*  first  case  was  ohic£y  the  pi'isijawV 
own  admission  in  producing  tbe  atolen  ceppor  on  aa 
implied  promise  from  prosecutors*  foreman,  wUek 
evidenoe  was  rejected.  In  tbe  second  case  than  wa» 
no  admission  or  oonfesrion.  The  stolen  property  ^ 
found  on  tbe  prisoner's  premises  by  the  polica 
in  custody  on  remand  upon  tbe  first  charge. 

Tbe  grand  jury  having  found  a  true  bill,  the  pr 
pleaded  in  da*  form  autrefait  acquit,  and  in  soppeit  <f 
such  plea  his  attorney  raiaad  tbe  foUowiag  paint  cf 
law,  viz.,  that  the  first  indictment  oogbt  to  have  i>- 
clnded  alt  the  articles  which  tbe  prosecators  oa  et 
previous  to  tbe  6th  Feb.  (the  day  (^  fint  commtttal)- 
or  tbe  6tb  April  (tbe  day  of  trial)  knew  to  hav«  kesa 
stolen  by  the  prisoner  from  them ;  and  that  they  (tha 
proeecntors)  could  not  by  an  alteration  of  dates  pteAr 
different  indictments  sgainst  tbe  prisoner  for  offsaesi 
of  the  same  sort  committed  at  tbe  aam*  place  tai 
against  tbe  same  person.  And  that  thmtea  aa 
aoquittal  of  the  offenoe  charged  in  the  first  iodietasnt 
was  an  acquittal  of  tha  oSenos  or  offeoess  charpd  i» 
the  second. 

In  sopport  of  this  argument  prisonerls  attonxy  tifisA 
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npoD  the  law  of  indading  tnj  oomber  of  articles  in 
one  indictment;  and  also  farther  cited  sect.  16  of  14  & 
]  5  Vict.  c.  100,  to  shotT  that  the  prosecntora  coald 
have  iaaerted  an;  number  of  caaea  not  exceeding  tliree, 
provided  the;  were  committed  within  six  mouths ;  and 
the  dictum  of  Parke,  B.,  as  reported  in  the  case  of 
Jitg.  T.  Bird,  20  L.  J.  94,  M.  C. 

The  jorj  gave  their  verdict  that  the  prisoner  was 
sot  acquitted  of  the  second  offence. 

The  prisoner  then  pleaded  not  gnilty  to  the  felooj. 

The  riddle  and  shovels  were  clearly  identified  to  be 
the  property  of  the  prosecntoni,  and  were  found  in  the 
jwsseaaion  of  the  prisoner— the  riddle  in  bis  back  yard, 
one  shovel  in  his  coal-bouse,  another  shovel  in  his 
garden  covered  over  with  ashes,  and  three  other 
shovels  locked  np  in  a  distant  pigsty  in  prisoner's  occn- 
pation,  and  one  of  the  prosecutors'  witnesses  stated 
that  in  the  beginning  of  January,  about  half -past  seven 
o'clock  in  the  morning,  the  prisoner  brought  some 
tools  in  a  barrow  into  bis  (the  witness's)  yard  wbere 
the  pigsty  was,  and  stated  "  he  had  brought  them  to 
pat  at  the  top  of  the  pigsty  to  be  out  of  the  way," 
The  brand,  mark  had  been  erased  from  some  of  the 
shovels,  and  the  letters  M.  K.  (tlie  prisoner's  initials) 
Iiad  been  substiiuled.  In  cross-examinaUon  the  fore- 
man stated  it  was  impossible  to  say  when  the  articles 
were  taken. 

The  attorney  for  the  prisoner  then  asked  the  oourt 
to  direct  an  acquittal  on  the  ground  that  the  riddle  not 
being  proved  to  have  been  in  their  possession  for  the 
period  of  upwards  of  eighteen  months  and  the  shovels 
for  not  less  than  eight  months,  tliere  was  no  recent 
possession  by  the  prisoner  as  contemplated  by  the  law, 
and  that  therefore  the  prisoner  was  not  bound  to 
account  how  be  came  by  the  property  stolen. 

I  left  the  whole  question  to  the  jury,  who  relumed 
a  verdict  of  guilty. 

The  Court  sentenced  the  prisoner  to  be  imprisoned 
for  on*  calendar  month  to  hard  labour,  subject  to  the 
opinion  of  the  Court  of  Criminal  Appeal  upon  tlie 
following  points,  taking  bail  for  bis  rendering  himself 
in  execution  if  the  decision  of  the  court  should  be 
against  him. 

1.  Whether  an  acquittal  of  the  offence  charged  in 
ibe  first  indictment  was  an  acquittal  of  that  charged 
in  th*  second;  and  if  so,  ought  the  prisoner  to  have 
been  acquitted  ou  the  plea  of  autrtfoii  acquit  ? 

2.  Whether  the  court  ought  to  have  directed  an 
acquittal  upon  the  law  of  recent  possessiou  or  other- 
wise, as  requested,  and  upon  the  grounds  stated  by  the 
prisoner's  advocate.      John  Tuollopk,  Chairman. 

ffBrien,  Serjt,  for  the  prisoner,  admitted  that  he 
could  not  sustain  the  objections  made  for  the  prisoner, 
and  reserved  for  this  Court. 

By  the  Coubt,  Conviction  affirmtd. 


C0T7BT  OF  PKOBAT£. 

Beported  by  Dr.  Swanar,  of  Doctors'-conunons. 

"Saturday,  Jan.  16. 

In  the  Goods  of  Fraiccui  Mortov. 

AppoiMmeHt  of  guardian — Proiafe— 13  Car.  2,  e.  24, 

a.  8 — Practice. 

A  paptr  purporting  to  be  a  hut  »iU  and  testament 

duig  executed,  but  containing  limplg  an  appoint- 

nunl  of  a  guardian  of  hit  children  by  a  father,  and 

not  Oipoting  of  penonal  property,  nor  appointing 

an  executor,  i$  not  entitled  to  probate. 

Francis  Morton,  the  deceased  in  this  case,  made  and 

duly  executed  a  will  oommencini;,  "This  is  the  last 

will  and  testament  of  me,  Francis  Morton,  of  Liver- 

rol,  tie.,  which  I  make  this  &th  day  of  Feb.  IS.*)?, 
constitute  and  appoint  my  dear  wife  sole  guardian 
«f   all  laf  infant    children   during  their    respective 


minorities."  The  will  did  not  contain  any  disposition  of 
property,  or  the  appointment  of  an  executor.  Tba 
deceased  left  no  other  testamentary  instrument 

Kemplay  moved  the  court  to  decree  letters  of  ad- 
ministration of  the  personal  estate  of  the  deceased, 
with  said  will  annexed,  to  be  granted  to  Mrs.  Morton 
as  his  widow.  It  must  be  admitted  that  the  decisions 
are  against  the  motion;  in  Lady  Chetter'i  case,  1 
Ven.  207;  s.  c  3  Keble  30,  the  Ecclesiastical 
Court  was  prohibited  by  the  K.  B.  from  proving  a  will 
simply  appointing  a  guardian.  There  was  a  later 
case  (^Giltiat  v.  ailliat  aud  Batjield,  3  Phill.  222), 
wbere  the  court  said  that  it  was  not  neceisai7  that 
such  a  will  should  be  proved. 

Sir  J.  P.  WiLDB. — ^The  case  in  Ventria  is  con- 
elusive.  The  principle  on  which  it  depends  is  also 
dear.  The  jurisdiction  of  this  court  to  grant  probata 
of  an  iastrument  is  founded  on  the  fact  that  it  affects 
personal  property.  This  piper  does  not  affect  per- 
sonal property,  and  therefore  is  not  entitled  to  probata. 

Motion  rejected. 

Solicitors,  Walter  and  Son. 


Tuesday,  Feb.  2. 

In  the  Goods  of  Nath.  David  Scott  Waixicb 

(deceased). 

WiU — Exeatton — Codieil — Exeeutort  i»  India. 

W.  made  a  mil  in  England  in  1861  and  appointed 

B.  and  C.  exeeutort  thereof.     In  May  1862,  being 

in  India,  he  made  a  codicil,  and  on  the  %th  Juna 

executed  a  paper  whereby  he  appointed  E.  and  F, 

"  mjr  exeeutort  in  thit  country." 
The  Court  held,  that  the  context  of  tha  paper  giving 

teetalor't  reatonifur  the  appointment  of  E.  and  F. 

shooed  that  he  did  not  mean  them  to  havt  ang 

power  over  his  property  in  England,  and  granted 

probate  to  B.  and  C,  without  reserving  power  to 

E.andF. 

In  this  caae  the  deceased,  an  army  snrfteon  in  India, 
died  at  Dngshai,  in  India,  in  June  1863.  When  in 
England  in  1861  he  duly  made  and  executed  a  will 
whereof  he  appointed  his  brother  G.  C.  Wallrch  and 
his  sister  S.  M.  Wallich  executor  and  executrix.  On 
the  26th  May  1863  he  executed  a  codicil  at  Di^ai, 
and  on  the  9th  June  1863  he  executed  a  paper  in  tba 
following  words :  "  And  I  farther  desire  that  my  affairs 
may  not  be  plaoed  in  the  hands  of  the  Administrator- 
General,  as  is  the  usual  custom  in  this  country,  but 
that  they  may  be  managed  entirely  by  my  friend 
CoL  C.  T.  Chamberlain,  Ist  Bengal  Cavalry,  and 
F.  Cooper,  Esq.,  C.  B.,  Deputy  Commissioner  of  Delhi, 
whom  I  hereby  appoint  my  executors  iu  this  ooontry, 
and  who  are  to  be  responsible  only  to  my  exeentort  at 
home." 

The  codicil  and  this  latter  paper  bad  been  isnt  t* 
England,  and 

Dr.  Saabey  now  moved  on  behalf  of  the  executor* 
named  in  the  will  for  probate  of  all  the  papers  to  ba 
granted  to  them  without  reserving  power  to  the  exeen- 
tors  appointed  by  the  last  paper :  (see  Pubnan,  dec,  347, 
ante.)  The  court  will  probably  be  able  to  decide  this 
case  without  determining  whether  the  appointment  of 
executors  in  a  ooontry  is  equivalent  to  their  appoint- 
ment/or  a  country. 

Sir  J.  P.  Wilde.— I  think,  from  the  context  of  tha 
paper  in  which  the  executors  in  India  are  appointed,  it 
is  clear  that  tbe  deceased  did  not  intend  them  to  hava 
any  power  over  his  property  in  England,  and  tha 
probate  may  go  to  the  executors  named  in  the  wiU, 
without  reserving  power  to  the  olhen. 

Attorney,  0.  Blake. 


Digitized  by 


Google 


810 


THE  LAW  REPORTER. 


[Vol.  9. 


Div.] 


Haix  v.  Hall — Diokst  of  MAitrnuB  Law  Casks. 


[Adm. 


SIVOItOB  AKD  UATBIUOmAL 
CAUSES  coxniT. 

B«ported  b/  Dr.  Swabkt,  of  Doctors' -commoiu. 

Jan.  39  and  Ftb.  2. 
(Before  Wildk,  J.O.) 
Hall  v.  Halu 
Wift'$  pelUim — Cruelty — Evidence  euggetling 
retp.'s  ineamtg. 
Whtre  (k»  endenee  on  behalf  of  lie  petitioner  dit- 
tioiet  fatit  from  which  the  retp.'t  ituanHy  may 
be  inferred,  the  court  loitt  require  to  be  eatiffkd 
that  luch  facli  admit  of  a  dijerent  explanation 
before  it  mil  make  a  decree  in  favour  o/ the  peti- 
tioner. 

This  irai  the  wife's  petition  for  disaolotion  of  mar- 
riage hy  reaaon  of  enielty  and  adaltet^.  The  hus- 
band'a  answer  traversed  these  charges,  and  pleaded 
oondonation  of  the  craeltjr.  The  case  now  came  on  for 
hearing  before  the  court  itself. 

The  Queen'e  Advocate  (Sir  B.  Phillimore)  and  Ban. 
aen  for  the  petitioner. 
Dr.  %>inie  for  the  resp. 

The  petitioner  was  examined  as  to  cnieltj.  It  ap- 
peared, among  other  facts,  that  daring  the  latter  part 
of  the  oohabitalioo  the  hosband  had  been  more  or  l^as 
nnder  the  restraint  of  some  persons  in  the  hoose  acting 
as  keepers. 

On  oross-ezamination,  no  qnestions  were  put  to  the 
petitioner  ea  to  acts  of  violence  which  she  bad  deposed 
to ;  bat  she  was  asked  whether  slie  bad  not  known 
before  marriage  that  her  hosbaod  was  of  violent  temper 
and  given  to  drink. 

Bj  the  Ck)UBT. — After  the  cross-examination,  it 
does  not  seem  neoessar/  to  call  other  witnesses  as  to  acts 
of  riolenoe ;  hat  the  qnention  arises,  whether  tlie  conrt 
can  proceed  to  make  a  decree  in  this  cue  where  there 
is  strong  evidence  before  it  tlut  the  hosband  is  irre- 
sponsible for  his  aetions  ? 

The  <2u«an's  Advocate. — The  qnestion  does  not  arise 
on  the  pleadings ;  sach  a  fact  or  defence  mnst  be  be- 
fore the  conrt  in  a  known  legal  manner ;  b;  the  hns- 
band's  next  friend,  if  he  is  now  insane,  or  by  himself, 
if  now  sane,  bat  insane  dnring  the  time  spoken  to.  In 
White  V.  White,  1  Swab.  &  Trie.  S92,  the  coarl 
decreed  a  jndicial  separation  bj  reason  of  the  wife's 
violence  towards  the  husband,  thoagh  it  appeared  that 
ahe  had  been  from  time  to  time  in  confinement  as 
insane.  Cur.  adv.  vult. 

Feb.  a. — WiLDB,  J.O. — In  this  ease  the  court  de- 
rires  further  evidence,  some  serious  qnestions  having 
been  raised.  The  sanitj  or  insanity  of  the  resp.  is  a 
question  of  which  the  ooart  most  latisFj  itself,  and 
this,  althoogh  it  has  come  to  light  on  tbe  evidence, 
without  being  raised  in  the  pleadings,  for  society  has 
an  interest  in  the  maintenance  of  marriage  ties,  which 
the  collusion  or  negligence  of  the  parties  cannot  impair. 
It  was  faintly,  and  with  great  care  not  to  be  too  ex- 
plicit, argaed  that  madness  would  be  no  answer,  even 
if  pleaded,  and  cases  were  cited  to  which  I  have  since 
referred.  With  danger  to  tlie  wife  in  view,  the  conrt 
does  not  hold  its  hand  to  inquire  into  motives  and 
causes.  The  aonroes  of  the  bnsband's  conduct  are  for 
the  most  part  immaterial.  Thus  I  have  no  donbt  that 
cruelty  does  not  cease  to  be  a  cause  of  sait  if  it  pro- 
ceeded from  "  violent  and  disorderly  aSections  "  as  said 
in  one  case,  or  from  "  violence  of  disposition,  wsnt  of 
moral  control,  or  eccentricity,"  as  said  in  another,  or 
"  ftvm  a  liabUitf  to  become  excited  in  controversy,"  in 
the  language  of  a  third;  but  madness,  dementia,  posi- 
tive disease  of  the  mind,  this  is  quite  another  matter. 
An  insane  man  is  likely  enough  to  be  dangerous  to  bis 
wife's  personal  safety,  but  tbe  remedy  lies  in  the  re- 
straint of  the  huiband,  not  the  release  of  the  wife. 
Though  tbe  object  of  this  court's  interference  is  safety 


for  the  future,  its  sentence  carries  with  it  some  ittri- 
bution  for  tbe  past.  In  either  aspect  it  would  be 
equally  unjust  to  act  on  the  exoeaacs  of  a  diaotdtnt 
brain :  in  the  latter,  for  tbe  inaane  ar*  not  resposaUt; 
in  the  former,  for  insanity  may  be  cored  and  tbe  iaga 
at  an  end.  These  positions  appear  to  me,  as  at  pn- 
sent  advised,  to  be  reasonable,  and  should  the  fiicls 
eventaally  bring  this  case  within  reach  o(  them,  ma;  be 
safely  acted  upon.  The  ease  of  (Vhite  v.  While,  his<n 
the  late  Judge  Ordinary,  is,  I  thiok,  in  strong  aceacdua 
with  them.  Now  it  has  transpired  in  evidnoe  ibit 
the  resp.,  for  many  months  before  his  wife  wss  oUigid 
to  leave  him,  had  constantly  a  keeper  in  the  hoia  t» 
restrain  him  ;  that  he  was  kept  without  means  and  fd- 
lowed  by  the  keeper  when  be  went  ont  alone ;  fiuDy, 
that  he  fled  from  tbe  bouse  suddenly  and  secretly  witb 
bis  keeper  to  York,  taking  his  child  with  hnn.  Tbe 
presumption  that  he  was  ont  of  bis  mind  flows  voj 
naturally  from  such  facts.  For  aught  the  court  ksovi, 
he  may  be  now  actually  in  confinement  or  miiler 
medical  control,  for  there  is  no  account  of  bis  sabie- 
qnent  history.  But  it  is  said  that  all  this  may  be  a- 
plained  by  the  fact  that  he  was  given  to  drinkisg  tsl 
of  violent  temper.  It  may  b«  so^  but  thoee  *)» 
advised  and  arranged  this  treatment  ahouU  be  broegtt 
before  tbe  court  to  elucidate  that  which  they  alsDceu 
explain  away.  The  court  may  then  appreciate  tie 
resp.'s  condition  and  its  causes.  The  case  sunda  ad- 
journed that  they  may  do  so. 

Attorneys  for  petitioner,  ^una  and  Co. ;  for  tta;., 
nictt  and  Son. 


DIOBST  OF  KABITTBCE   I<AW  OASES 

tEAOBFTHiia  SAIiVAQE  AWABDSJ 

FaoM  lur  TO  isea 

(CoiUintud  from  p.  'tis.) 
rN.B.— Tke  Law  Tiass  Baroara,  B.&,  wm  ■!«•  in  iha  UitUm 

La<r  Cum  iuMti  fiom  Hlcbulnui  Tnni  TilH.    Tlita  Ilvw  •<< 
eooUlo  all  (cxovpt  Un  flalvMf*  AwkrU)  dacMed  flmn  lanw^isr. 

laaa.  a  inmt  of  um  8>ir<pi  cua  duuig  ika  ■•■•  fot  ■ 

■ppMriog  Lu  Ui*  Law  Tiau.] 

STAYSAIL. 
218S.  Ship  In  tow  of  a  ateamer  held  liable  far  daraife  kf 
collision  with  another  resael.  aa  not  luTing  beea  Doder 
proper  control  from  a  foretopmaat  stayasll  oot  being  vA- 
(TAa  Counttu  of  Lmuiatt  and  tbe  Ji^nn  BlaUe;  Oacw 
Sttam  ITtttigalion  Campanf  v.  JorJaon,  C.  SL  C,  Jan.  Itw, 
Shippima  OateUe.) 

STEAMEa 

mDSX  TO  OOaTIBTS. 

I.  Improper  Speed,  Ac.,  2I8G  to  2193. 
IL  CoUlalon,  carrying  Liahta,  Ac.  SIM  to  JKM. 
Ill  Uiactllaneona  Ca<ea.  220S  to  12D9. 
Acta  of  Parliament,  2l9i.  3205,  2209. 
Admiralty  Court  (JurtadicUoa  oO,  2309i 
Boata  (Carryin.),  220S. 
Coiliaion,  219t  to  2199,  2301  to  2204. 
DamaKe  to  Oooda,  ilii. 
Detention,  Niitlce  to  Consignee,  2188. 
Engine  (Steam),  breaking  down,  2110. 
Inaurance,  3203,  2210  a. 
Jurisdiction  of  Admiralty  Court,  2209. 
Losll-out.  2189,  2138.  .,„ 

Maila  (Carrying),  (}aeation  aa  to  Speed,  2189  b,  nw. 
Haater'a  Duty.  2193. 

Obatmetlnc  Navlsallon  of  Steamer,  2188  a. 
Overcrowding  Steamer.  220& 
Owner's  Liability  for  Djmp,  2188. 
Faascngera-Faaaenger  Steamer,  2206,  2209,  ISIO- 
Penalties,  9206. 

Salraae  Services.  2200,  2207,  2208.  _j  »,  . 

Seaworthlneaa  of  Rlrer-golng  Steamer  Insured  « a 

Sea  Voyage,  9110  a.  „ 

Speed  (Improper),  9186,  2187,  2188  b,  2l»  '"* 

2191,1192,1193.  .,„ 

Swell  of  Steamer  canaing  Craft  to  Sink,  "•^''Jv 
Steam  Shipping  Oompany'a  UaMUty  fur  Paiaaap" 

Travelllog  Expensoa,  21101 
Stowage,  9188. 

Thamea  (River),  ()ueat!on  aa  to  Speed,  2191 
Towage,  2204, 1109.  ^      .,._, 

TravelUng  EXpenaee  of  Passenger  sfter  Stmaw 

being  disabled  by  Haln  Shalt  o(  Steam  Sf* 

breaking,  21ia 
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I.    ImiOFBK  SriED  (ULITIVI  TO  COLLUIOK  ClktMM.) 

,3IH6.  A  ■teomer  going  at  tbe  rate  of  ten  knota  per  hour, 
condemned  in  damages  on  account  of  a  punt,  moored  along- 
•Me  of  a  collier  at  Oeptford,  being  sunk  bj  the  swell  break- 
tog  O'er  her  gunwale :  (SiniM  t,  Jona,  C.  K.,  June  27, 
1«39,  a/upping  OaxttU.) 

3137.  !>tcamer  going  at  the  rate  of  eight  or  ten  miles  an 
bonr,  Instead  of  five,  as  restricted  In  the  Tbamef  off  Kother- 
blthe,  eoademned  In  damage*  for  the  expense  of  raising  a 
barge  mnk  bjr  iwell,  for  the  value  of  the  barge,  which  was 
irreparable,  and  lor  damage  to  coals  on  board ;  i^Pope  v. 
Craig.  C.  E.,  Doc.  3a,  1839,  SMppbtg  Oattttt.) 

21)18.  Liability  of  owners  ol  steamer  for  damage  to  goods 
4m  t>oard.  Care  as  to  stowage.  Notice  to  consignee  of 
4leteation  bjr  bad  weatfaer.  when  goods  could  be  forwarded 
liy  land:  (MuddU  y.  Stride,  9  Car.  ft  P.  380;  Harrison's 
IMgeeled  Indei,  year  1840  ; 

3188  a.  Obstructing  navigation  of  steamer:  (Johnston  j, 
XniHclu,  i  Jnr.  Mi;  Harrison's  Digested  Index,  year 
1841.) 

3186  b.  On  dark  nights,  steamers  must  not  proceed  at  an 
improper  speed.  "  The  fulfilment  of  a  contract,  or  tbe  con- 
wenlenee  of  the  public,  is  no  excuse  for  endangering  life :  *' 
iThe  Sole,  A.  a,  Jan.  24,  1843;  3  W.  Rob.  2 ;  Pritcbard's 
Digest,  136 ;  MacIachUn  on  the  Law  of  Merchant  Shipping, 
S81  I  17k<  Iron  Bute.  A.  C.,  May  18,  1849;  9  Jur.  476;  4 
Motce  of  Cases,  »4  ;  Pritcbard's  Digest,  136.) 

2189k  If  great  care  be  used  In  keeping  a  good  look^)nt, 
Sk  steamer  may  even  go  at  the  rate  of  twelve  knots  per 
boar  at  night,  provided  it  can  be  adopted  without  danger  to 
other  ships:  (,nt  Iron  Dulct,  J.  C.  P.  C,  June  11,  1846, 
Shipping  Oaulle.) 

3196.  Those  In  uhsrge  of  a  steamer  going  at  an  Improper 
«peed  through  anchorage  grunnd,  where  many  vessels  were 
«t  anchor,  and  causing  loss  cf  life,  wnnld  be  guilty  of  man. 
■tanghter :  {Dtditm  ol  Dr.  Lnshlngton  In  Tlu  Cliarlti  Bart- 
Utt  T.  Tht  Europa,  A.  C,  June  IS,  1891) ;  14  Jur.  C27.) 

3191.  A  steamer  ouglit  nut  to  proceed  through  a  crowd 
4>f  vessels  when  she  cannot  do  so  without  endangering  them : 
<rAt  Primrou  v.  Tht  Diana,  A.  C,  M«y  30,  I8»&) 

3192.  A  steamer  Is  bound  to  stop  altogether  ii  anything 
b«  seen  la  her  way  which  she  Is  likely  to  destroy,  CsHe 
relative  to  Tiolation  of  the  provisions  of  the  Act  7  ft  8  Vlot. 
c  174,  a.  il,  as  to  speed  of  steambnats,  ftc.  in  the  Thames : 
■iTk*  Ann  r.  The  Uatatier,  A.  C.  May  20,  18»4  ;  Tht  Bala- 
Tier  md  The  Ana;  Ntlhtrtandt  mean  Boat  Companf  v. 
.&ita,S.  C  P.  C,  July  13,  1894;  llutison's  Digest,  200 ; 
S  Jloo.  P.  C.  C.  286.) 

2 193.  Owners  of  a  steamer  having  a  pilot  on  board,  held 
liable  for  damage  caused  by  her  going  at  an  Improper  speed 
op  a  liver  daring  the  night.  Puty  of  master  In  this  respect 
*riie  fact  of  a  steamer  carrying  mitlls  is  no  excuse  for  eodan- 
.soring  other  ships:  {.The  Corinthian  v.  The  Patific,  s.  a., 
A.  C.,  Hay  38,  I8»9,  Shippitg  QauUt.) 

II.  CoLUnoH  (CaKBTIMO  LlOBTS),  ftc. 

3194.  Verdict  against  a  steamer  for  damage  to  another 
-•teamer  by  collision  in  the  Thamea,  but  nothing  allowed  by 
tbe  Jury  for  loes  of  time  wbeo  In  dock  for  repairs :  (Dodton 
w.  Dendf,  ie..  Homo  Circuit,  Ni>l  Prlus  Court,  Shipping 
'Oateffr,  Aug.  II,  1837.    See  Nos.  928  and  2199.) 

3195.  Duty  of  steamera,  being  much  under  command,  to 
adopt  ereiy  possible  precaution  to  avoid  coiliston  with  other 
ablpi:  (7'A«  Pertit  v.  The  Ariel,  before  Sir  John  Nicbol,  A. 
C  Jan.  13,  1838;  3  Hagg.  419  ;  Pritcbard's  Digest,  133.) 

3196.  Steamer  held  liable  lor  running  down  a  collier 
anchored  in  lalrway  of  tbe  Thames  without  a  light  on 
hoard.  Lord  Denman  said  it  was  desirable  that  vessels 
lying  in  the  navigable  track  of  the  river  "should  have 
Jigbts  on  board,  although  thnt  did  not  seem  to  be  the  usual 
praetlea:  {RiHon  t.  Oratg,  *c,  ().  B.,  Feb.  31,  1838,  Sh^ 

j^iag  Oaxette.) 

K.  B.  The  carrying  of  lights  Iiu  alnoe  become  the  ntbjeet 
of  legislative  enactment. 

'  3197.  Steamer  fonnd  liable  for  damage  done  by  collision ; 
■he (hOBid have  stopped  her  rnglne  at  once:  {The Perth  j. 
3V  Aria,  before  Sir  John  NIchol,  A.  a,  Jan.  12,  1838 ;  3 
Eagg.  414;  Pritcbard's  Digest,  138.  See  als<>  CoptlanJ  r, 
Sromtfleld,  C.  P.,  Feb.  37,  1839,  Shipping  OaeelU.) 

3198,  Steamer  held  liable  for  damage  by  collision  eansed 
l)y  not  keeping  a  good  looks>al :  (.The  Iteria,  A.  C,  Jnly  16, 
1839,  Shtpping  Qazette.) 

3199.  Verdict  against  a  steamer  for  damage  to  another 
■teamer  by  eollisloa,  and  for  losa  of  services  of  steamer 
vhlle  under  repair:  (Dobean,  tx.  r.  D4am,  Home  CIrcalt, 
Croydon,  Aug.  14,  1839,  Shipping  QaietU.    See  No.  3194.) 

3300,  Steamers  a  class  ol  vessels  especially  capable  of 
rendering  efllclent  assistance  in  salvage  cases,  and  entitled 
to  the  more  liberal  reward:  {.The  Sophia,  A.  C,  Jon.  14, 
1840:  Tht  Oenerai  Palmer,  A.  C,  Jnly  S,  1844,  Shippint 
Oaxette.) 

3301.  Held,  that  two  steamera  on  different  eonraes.  If 
fliere  Iw  risk  of  collision,  should  both  port  helm,  notwlth. 
Mandlng  any  rules  liitberto  observed  in  the  nsvigail  m  of 
the  river  Thamea :  (7%«/Vs>icf<,  A.  C,  Jan.  13  and24,  1813: 
'4Hoora,3i4;  Pritchard'a Digest,  136;  afarnicd  on  aptietil ) 

3303,  Held,  that  steamers,  in  dimbtml  cases  of  colilalon, 
••hoald  put  their  helms  to  port  under  tbe  rule  then  renutiy 


established :  (Tht  Ann  and  Mary,  A.  C,  Nov.  3, 1843,  Ship- 
ping OazeUe.) 

2203.  Steamer  considered  in  the  light  of  a  sailing  vessel 
with  a  hiir  wind  in  cases  of  collMon :  (The  Iron  Duke,  J.  C. 
P.  a,  June  18, 1846,  Shipping  Oattlte.) 

2204.  A  steamer  Is  always  considered  as  a  vessel  going 
free,  althongh  the  wind  and  tide  may  be  anainst  her:  (Tht 
/mac.  Atterlon,  A.  C.,  April  18,  1848,  Shipping  Oaiette;  The 
Lord  Saumaret,  A.  C  Dec.  31,  1848;  The  Kingeton-hf-Sea, 
A.  C,  Feb.  1,  1849;  The  Firtd,  A,  C,  Jnly  13,  1849;  Tht 
London  Mtrchant,  A.  C,  Nov.  16,  1849,  Shipping  Oatelte.) 
But  not  necessarily  so  if  she  has  a  merchant  vessel  in  tow: 
(The  Ktngtton-bi-Sea,  A.  C,  Feb.  I,  1849,  Shipping  aaiette.) 

III.  UisctLLMEom  Cssn. 

3209.  Flalntlfti  nonsuited  In  Jury  trial  against  nnder- 
writers  for  loss  of  a  passenger  ste  imer  on  a  voyage  between 
London  and  Dublin,  carrying  only  one  boatlnstead  of  two, 
as  directed  by  tbe  Stnim  Navigation  Act,  9  ft  10  Vict,  e. 
100,  as.  3  and  16 :  {The  Tribune;  Srnator  &rew  Steam  Osns- 
panyy.  Atlte,  (I  B.,  Dublin,  Feb.  16  and  May  9, 1848;  report 
of  trial  printed  by  C.  F.  Goodwin,  Dublin.) 

2206.  Penalty  for  breach  of  statutory  regnlation  regard- 
ing overcrowding  of  steamers  enforced  against  ownere  of  % 
str^ara-ressel :  (Reff.  v.  CoU<t,  Liverpool  Sessions,  Not.  9, 
18S2,  Shipping  Oaeetle.} 

3207.  The  fact  that  a  steamer  hat  performed  a  salvage 
service  in  a  short  time  does  not  detract  from  Ita  merit. 
Comparlaon  of  services  rendered  by  sailing  ships  and 
steamers.  The  power  of  the  latter  accelerates  tbe  service: 
{The  Otpif.  A.  C,  June  7,  1883.  Shipping  OazelU.) 

3308.  The  reward  to  a  steamer  fbr  salvage  aitlstanc*  il 
enhanced  by  her  being  able  to  perform  the  service  111 » 
shorter  time  than  a  sallinx  vessel  could  render  It:  (ThtiMb, 
A.  C,  June  20,  1899,  Shipping  Gazette.) 

3309.  Under  the  Act  3  ft  4  VlcL  si  68,  the  Admtraltf 
Court  bad  Jurisdiction  In  claims  for  steam  towage,  bat  not 
for  a  steam-tug  bringing  off  passengers  f^m  tbe  shore: 
(The  Watlate  T.  Tht  Jane,  A.  C,  July  37,  1893,  Shipping 
OaietU.) 

331 0.  Steam-shtpping  eompany  held  liable  for  paaaangert* 
travelling  expenaes  in  conaequence  of  tbe  ahlp  being  dis- 
abled from  proceeding  on  her  voyage  through  the  main 
shaft  of  the  engine  breaking:  (The  Bhint.  s.  s,:  Probynr. 
Oenerai  Steam  yavigatiou  Company,  C.  8.  C,  Dec  26, 18H, 
Shipping  Oaeelte.) 

2210  a.  I.eadlng  case  on  the  subject  of  teaworthlnee*  cf  • 
river  steamer  Insured  for  a  voyage  by  sea.  Numerous  cases 
cited  by  counsel.  Tbe  law  regarding  seaworthiness  largely 
dtscnseed,  and  tbe  following  cases  commented  upon  by  tin 
court :  Sadler  v.  Dizon,  5  M.  ft  W.  409 ;  ChrilUe  v.  Seen- 
tan,  8  T.  it  198;  Small  v.  Oi9ion,  4  H.  of  L.  Cas.  384, 
388,  404;  Carter  v.  Boehm.  3  Burr.  1918;  Tidmarth  r. 
WaehingUm  Imwantt  Company  (American  case).  4  Mason, 
439;  and  Paynt  v.  HiOnt,  6  M.  &  W.  941 :  (Burgeei  v.  ITic*- 
ham,  q.  B.,  Feb.  34,  1863;  1  Usritlme  Law  Cases,  303.) 

(2b  9e  continued.') 


COmiT  07  BANKBTTPTOT. 

Beported  by  A.  A.  Dokia  and  J.  MoRdAir,  Ssqrs., 
Barristers-^t-Law. 

Jan,  28  and  FA.  1. 
(Before  Mr.  Commissioner  Goci-burk.) 
ExpoHt  The  Official  Mahaobb  op  the  Pro- 
fessional Life  Assukancs  CoMPAiir,  Bbois- 
tbbicd,  &C.,  re  A  PxTinoa  for  AojinJioATioN. 
Pttitia»  for  tuijitdiealiott— Petitioning  enditor'i  debt 
— Cailbs  official  managtr—H  4  3&  r(e<-  '•  13^ 
*.  90. 
A.  having  ntbteribtd  for  tharet  in  a  publie  eon^fcmi/ 
prior  to  tha  patting  of  the  B.  A.  1861,  th  retpeat 
of  ahick  hi  wtu  plaeed  upon  tht  list  of  cof^rOm- 
loriei  under  an  order  to  trax^iip  tht  ciimpaM$  M 
Chtsncttry  t 
Held,  that  a  call  made  by  the  official  manager  uptm 
him  did  not  conititute  a  good  pttiiionmg  creditor'* 
deht  to   luppori   an    adjudication  of  baakrttpteg 
againtt  A.,  inasmuch  a*  it  toot   not  a  dtHit  con- 
tracted after  the  patting  of  the  Ad  within    the 
meaning  of  the  Act  of  1861. 
This  was  the  petition  of  Robart  Pdmar  Harding, 
the  official  nuatger  of  the  Profenional  Life  Annranc* 
Compaajr,  who  claimed  to  be   a  creditor   of  Thomas 
George  Williams,  a  thaiefaolder  and  contribntorj  in  tb* 
enm  of  192R  13j.  8d.,  as  the  balance   due  from  him 
in  reapect  of  calls  made  and«r  the  ord«j^  tbe  M.  B. 
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to  wind-up  tha  company,  and  in  respeet  of  which  it 
was  now  soagbt  to  miiko  him  a  bankrapt  nnder  th« 
70tb  saction  of  the  B.  A.  1861. 

It  wai  stated  in  tb«  potition  that  Thomas  George 
Williams,  late  of  No.  3,  Kortliampton-place,  Uaclcnej- 
Toad,  Middlesex,  and  now  of  Boulogne-snr-Mer,  in  the 
Empire  of  France,  gentleman,  not  being  a  trader,  and 
baring  for  six  calendar  months  next  immediatelj 
preceding  the  date  of  this  petition  resided  beyond  the 
jnrisdictioa  of  this  honourable  court,  that  is  to  say,  at 
Bonlogne-sur-Mer  aforesaid,  was  indebted  to  the  peti- 
tioner, as  the  official  manager  of  the  Pilofessional  Life 
Aaaaranoe  Company,  Bcgisiered,  in  tbe  sam  of 
1921JL  I3t.  id.,  and  that  the  petitioner  had  been  in- 
formed and  beliered  that  the  said  Thomas  George 
Williams  did  lately  commit  an  act  of  bankruptcy 
within  the  tme  intent  and  meaning  of  the  law  of 
bankmptcy. 

Tbe  account  fnmished  by  the  official  manager,  after 
giTiog  the  debtor  credit  fur  2101.  i:  owing  tn  him  us 
•  creditor  of  the  company,  brought  him  in  a  debtor  in 
the  sum  aboTe  mentioned. 

The  only  question  in  dispute  was,  whether  the  debt 
claimed  constitatsd  a  good  petitioning  creditor's  debt 
within  tbe  90th  secliun  of  tbe  Act  of  1861,  which  is 
u  follows: — 

"The  debt  of  the  petitioning  creditor  of  any  debtor 
sot  being  «  trader,  and  not  being  at  the  time  a  prisoner 
against  whom  such  creditor  would  hare  been  entitled 
to  obtain  a  resting  order  in  insolrency  if  this  Act  had 
not  passed,  mnst  be  a  debt  contracted  after  the  passing 
of  this  Act:"  [6th  August  1861.] 

The  company  was  being  wound-up  in  Chancery 
imder  the  Winding-up  Acts  of  1848  and  1849,  under  an 
order  dated  the  1 1th  May  1861.  T.  Q.  Williams  having 
been  settled  opon  the  list  of  oontribotories  in  respect 
of  SOO  sbsres  which  be  took  in  the  company  on  the 
S4tb  Jnly  1849,  a  call  of  S/.  1S>.  per  share  was 
made  on  the  14th  Jnne  1863,  to  be  paid  on  or  before 
the  6lh  July  following. 

On  the  23rd  July  1863  an  order  peremptory  was 
made  by  the  M.  R.  for  him  to  pay  the  sum  of 
1931{,  13s.  itU,  the  balance  due  from  him  on  his 
acooont  with  tbe  company,  within  fonrteen  days  after 
aerrioe  thereof. 

Soxburffh  appeared  for  tbe  official  manager  in  sop- 
port  of  the  petition.  He  contended  thst  the  order  of 
the  court  being  made  for  the  debtor  to  pay  an  ascer- 
tained sum  on  the  23rd  July  1863,  it  was  not  com- 
petent for  this  court  to  inquire  into  the  purposes  for 
which  the  debt  was  incnrred  prior  to  the  date  of  that 
order,  by  which,  in  fact,  the  court  was  conclnded, 
and  beyond  which  it  had  no  jurisdiction  to  inquire. 
By  tbe  33rd  section  of  the  Winding-np  Act  1849  the 
Court  of  Cb.  could  not  inquire  into  the  regularity  or 
terms  of  any  order  after  the  expiration  of  three  weeks, 
the  time  limited  for  appeal ;  and  the  Court  of 
Bankmptcy  conld  not  exeraise  any  greater  authority 
than  that  exercised  by  the  Court  of  Cb.  The  order 
to  pay,  therefoto,  being  made  on  the  23rd  July  1863, 
DO  possible  donbt  coold  exist  as  to  the  time  when 
the  debt  was  contracted,  viz.  after  tbe  6lb  Aug.  1861. 
He  also  referred  to  tho  Winding-np  Act  1843, 
a.  99. 

Lewi*  (soliotor),  on  behalf  of  Williams,  contended 
that  the  company  of  whieh  the  debtor  was  a  member 
was  dissoWed  in  May  1861,  three  months  before 
the  passing  of  tbo  B.  A.  1861.  By  the  3rd  section, 
wkida  was  the  interpretation  clanae,  of  the  Winding- 
ap  Act  1848,  tbe  call  was  nothing  more  than  an 
assessment  of  tho  liability  of  each  partner  or  ahare- 
boider  to  contribute  towards  the  debts  incurred  by  the 
oompaay.  The  balance  order  of  the  23rd  July  1863, 
by  and  upon  which  it  was  alleged  thst  the  debt  was 
fint  created,  was  equiralent  only  to  a  judgment  of  a 
oeort  of  law  in  an  action  institalcd  for  tbe  reeorery 


of  a  debt.  The  date  of  the  judgment  or  order  to  pay 
formed  no  sort  of  criterion  as  to  tho  date  when  tbo 
debt  was  contracted  nnder  the  90th  aeetioa  «C  tb*- 
Act  of  1861.  Morsorer,  all  tbe  debta  of  tiM  eeaipaaj 
were  contacted,  or  each  shareholder  becanie  liabW 
for  them  only  when  the  ooritracts  were  made,  tbo 
money  lent,  or  the  goods  supplied,  and  as  rc|;ards  tbo 
company  were  due  to  the  sereral  creditors  wbaa  eao- 
tracted.  At  that  time  also  the  liability  oi  each  oao- 
tribntory  to  hi*  co-oontiibntorie*  was  ercatod.  Ho 
cited 

Robuuon'i  Exteaton'  case,  6  Do  O.  M.  &  G.  57t  ; 

Parbmy'i  case,  7  De  6.  F.  &  J.  80 ;  a.  c  4  L. 
T.  Bep.  N.  S.  62 ;  30  I.  J.  514,  Ch.  ; 

£x  parte  Nicholas,    3  Da   O.  M.  &  G.  S7I ; 
a.  c  21  L.  J.  64,  Bank. ; 

B.  A.  1861,  ss.  69,  70. 
Roxburgh  in  reply. 

Fei.  I. — Mr.  Commissioner  GooLBtTSV. — Tbi*  is  a 
case  of  some  importance,  being  une  in  which  an  adj«- 
dication  of  bankruptcy  ia  sought  againit  a  ooa-tradrr 
resident  abroad  nnder  the  provisions  of  the  B..\.  1861, 
and  it  depends  npon  the  69lb  and  70th  arctioaa  oC 
that  Act.  Tbo  69th  section  onacta  that,  "  All  ^kton, 
whether  traders  or  not,  shall  be  subject  to  tbe  prvri- 
sions  of  this  Act ;  but  no  debtor  wbo  is  not  a  trader 
shall  be  adjudged  bankrupt  except  m  reapeet  of  snim 
one  of  the  acta  of  bankruptcy  hereinafter  describal  am 
applicable  to  a  non-trader."  Then  como  tha  acta  it 
bankmptcy,  and  one  of  them  is,  "  if  any  person  sot 
being  a  tradkr  shall  with  intent  to  defeat  or  dalay  bin- 
creditors  depart  this  realm,  or,  boio;  ont  of  thin 
realm,  shall  with  such  intent  remain  abroad,'*  ho 
shall  be  deemed  to  hare  committed  an  act  of  liaak- 
ruptey.  Upon  that  point  wo  may  dianias  tho 
case  very  shortly.  There  can  be  no  donbt  what- 
ever, that  everything  stated  in  tbe  70ih  aeeliea 
aa  to  a  debtor  departing  tb*  realm  with  intent  to  defeat 
or  delay  hia  creditors,  and  remaining  abroad  with  thn 
same  intent,  is  applicabi*  to  tbia  eaae,  becanae  tha 
debtor  himself  baa  admitted  this  somewhat  oatea- 
tationsly,  so  much  so  as  to  indnoe  the  boUef  that  Uo 
wuh  is  ratfasr  to  seek  than  to  avoid  a  baakfvptcy. 
This  is  quite  clear  npon  hia  own  admissioo,  far  ha 
says,  a'moet  in  the  words  of  tbo  section,  "  I  did  go- 
away  for  tbe  purpose  of  avoiding  my  crodkora,  and  I 
remain  abroad  for  that  purpose."  There  can  be  a» 
donbt  that  ha  has  so  far  committed  an  act  of  baok- 
raptcy  within  tbe  section,  Tbe  only  important  pant 
of  the  case,  and  which  was  so  much  discussed  tbe 
other  day,  remains,  and  that  is,  whether  tbe  pctilioaiag 
creditoi's  debt  is  so  contracted  as  to  tatiafy  tho  fn- 
visions  of  tbe  9Utb  section  of  this  Act.  Tin  only  qnastwn 
here  is,  whether  there  was  a  debt  contracted  after  tbe 
passing  of  this  Act.  On  hehslf  of  tbe  official  manager, 
who  asks  far  tbe  adjudication,  it  is  said  that  tbo  debt 
was  clearly  contracted  after  the  passing  of  the  A(t» 
because  it  waa  contracted  when  tbe  M.  B.  crdeted  tba 
debtor  to  pay  tbe  call  made  npon  him  as  a  ooBlrihntefy 
of  this  company.  A  stand  is  tsken  npon  tins  debt, 
and  it  is  contended  that  no  one  is  entitled  to  leak 
behind  it.  Now  tha  order  of  tb*  U.  R.  is  reiy  ahstt 
and  clear.  It  saya,  "  Upon  the  application  of  tkn 
official  manager  of  tb*  said  company,  and  npon  read- 
ing the  affidavit  of  the  said  official  manager,  awon  aft 
the  23rd  Jnly  1853,  and  filed  with  tbe  proooeifiags  in 
this  matter,  it  is  ordered  that  'lliomas  Oeorg* 
Williams,  now  of  Bolongne-sor-Mer  in  tbe  enipir*  «f 
France,  one  of  tb*  contributoiie*  of  thi*  oompnny,  d> 
within  fourteen  day*  hereinafter  frsn  tbe  date  ef  th* 
notice  hereof,  pay  to  Robert  Palmar  Harding,  th* 
official  manager  of  the  said  oompaay,  at  hia  oSca  k 
Bank-buildings,  ths  sum  of  19211.  13a.  8^  tkis 
being  the  balance  now  appearing  to  be  daa  frea  th* 
said  Thomaa  George  Williams  on  his  aceonnt  with  lb* 
said  company."    It  ia  said  that  this  i*  a 
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f»j  the  debt,  end  that  we  cannot  go  beyond  it,  oot- 
eide  it,  or  behind  it ;  that  it  etandi  hj  itaeU,  and  the 
debt  most  be  held  to  be  contracted  at  tlio  date  of 
that  order.  Now  I  do  not  agree  in  that  at  »U.  It  it 
quite  clear  that  the  law  alwajs  impliea  a  contract  on 
the  part  of  the  debtor  to  paj  that  which  he  ought  to 
paj.  That  ia  the  ordinary  practice  in  attumpsU.  We 
■Iwajs  alleged  that  in  pleading.  Having  shown  that  it 
waa  t)ie  duty  of  a  man  to  pay,  we  need  to  go  on  and 
raise  an  auwnptU  that  he  undertook  and  promised  to 
pay  what  he  onght  to  pay.  Bat  it  is  only  an  inference,  and 
that  inference  cannot  arise  but  in  the  absence  of  an 
actual  or  existing  contract,  which  contract  there  ia 
her*.  The  contract  io  this  case  waa  to  pay,  and  the 
time  when  the  debt  accrned  waa  when  he  signed  or 
executed  an  indenture  or  deed  of  partnership  as  one  of 
the  shareholders  of  this  company.  On  the  24th  Feb. 
1849  he  executed  the  deed  of  settlement  of  the  com- 
pany for  500  shares.  In  that  deed  there  are  Tarions 
provisions,  one  of  which  is  that  the  directors  may 
make  calls  for  further  instalments  of  capital  to  be 
paid  up.  It  is  in  porsnance  of  that  power,  the  share- 
holders having  agreed  to  it,  that  Mr.  Williams  was 
held  to  be  a  contributory,  and  beinft  a  oontributary 
an  order  was  made  npou  him  to  pay  the  amount  due. 
The  question  is,  whether  the  order  of  the  M.  R.  does 
not  relate  back  to  the  time  when  the  deed  was 
executed.  I  think  it  does  relate  back.  I  think  that 
this  was  an  inchoate  debt  when  this  gentleman  signed 
the  deed.  He  thereby  undertook,  agreed  and  promised 
to  pay  any  sum  that  should  be  found  due,  and  when 
that  sum  was  found  due,  and  the  amonnt  ascertained, 
that  has,  in  my  opinion,  relation  back  to  the  time 
when  the  contract  was  entered  into.  I  think  we 
cannot  travel  out  of  an  express  contract,  or  exclude  an 
express  contract,  and  rest  simply  npon  the  implied  one 
to  pay,  which  arises  by  operation  of  law  upon  tbe 
order  of  the  M.  R.  Now  the  authorities  moat  relied 
npon  by  those  seeking  adjudication  is  the  case  of  Ro- 
btiuo»'$  Exteutort,  re  The  Roycd  Bank  of  Atulraiia. 
That  case  is,  I  think,  entirely  distingnishable  from 
this,  and  depends  npon  totally  diflStrent  circamstances. 
That  is  not  my  own  opinion  alone,  but  it  is  so  stated 
in  Parbttn/'s  case.  I  allude  to  that  case  now  for  the 
sake  of  showing  that  in  a  case  like  this,  which  turns 
npon  the  time  of  contracting  tbe  debt,  the  ease  of 
Robiruorie  Execulori  doea  not,  according  to  the  remarks 
of  Turner,  L.J.,  in  Purbury'i  case,  apply.  The  L  J. 
says:  "The  case  of  Robiaton^  BxeetUors  does  not 
seem  to  me  to  have  any  bearing  npon  this  case,  for 
the  qnestion  there  was,  not  as  to  the  time  when  the 
debt  was  contracted,  but  whether  the  call  was  a  spe- 
dalty  or  a  simple  contract  debt.  That  was  the  sole 
question  ;  Robinson's  executors  had  paid  simple  con- 
tract debts  when  they  ought  not  to  hare  done  so,  if 
there  were  any  specialty  debts  outstanding,  and  it  was 
oontended  that  under  these  circumstances  there  was  a 
specialty  debt  outstanding  against  them  of  12,0001.  It 
was  said  that,  having  executed  the  company's  deed,  a 
specialty  debt  arose  in  consequence  of  the  deed,  and 
that  therefore  the  executors  onght  not  to  have  paid  the 
simple  contract,  debts.  Master  Richards  held  that  it 
was  ft  specialty  debt,  and  it  was  referred  to  Stuart, 
V.  C,  who  called  in  the  aid  of  a  common  law  judge, 
the  present  C.J.  of  tbe  C.  P.  It  also  went  before  tbe 
L.  C.  (Cranworth)  and  the  two  L.  J  J.,  who  called  to 
their  help  the  late  Mr.  Justice  Cresswell  nnd  Mr. 
Baron  Martin.  Cresswell,  J.,  gave  the  opinion  of 
himself  and  Ifartin,  B.,  and  it  appeared  that  the 
I>.  C.  and  the  two  common  law  judges  were  strongly 
of  opinion  (though  they  had  doubts)  that  this  was  not 
a  specialty  debt  in  reapect  to  calls,  but  a  simple  con- 
tract debt  only.  The  LJJ.,  however,  dissented  from 
this  view,  and  Kniftht  Bruce,  L J.,  said :  "  Snch  is  my 
deference  to  the  weight  of  authority  here,  when  I  find 
a  Tice-chancellur,  a  lord  chancellor,  and  three  common 


law  judges  all  one  way,  I  decline  to  act  open  my  owa 
opinion,  and  therefore  withdraw  and  give  none." 
Turner,  L.  J.  takes  the  same  course.  Without  goinr* 
into  the  questions,  I  think,  for  the  reasons  expressed 
by  Turner,  L.  J.,  in  Parbiirg't  caae,  that  the  case  of 
RoKiutm'$  Execuiori  has  no  bearing  npon  this 
case.  Before  adrertmg  again  to  Pttrlnirg'$  case,  let 
me  read  the  definition  of  what  a  call  is  from  11  &- 
12  Vict.  e.  45,  s.  3  (the  Winding-np  Act  1848): 
"The  word  'call'  shall  meaa  every  demand  or  re- 
quisition upon  the  contribntories  of  a  company,  mado- 
or  to  be  made,  for  a  contributory  payment  towards 
the  funds  or  assets  thereof,  or  for  or  towards  ths 
payment  or  discharge  of  any  of  the  debta,  liabilities, 
or  losses  of  such  company."  This  looks  as  if  the  call 
was  for  the  payment  of  an  antecedent  debt.  In 
Parbury't  case  he  was  a  shareholder  in  the  Warwick 
and  Worcester  Railway  Company,  in  respect  of  wbicli 
a  winding-np  order  was  made.  Parbory  had  applied 
for  his  discbarge  in  India,  under  the  Indian  Insolvent 
Act,  but  had  not  inserted  the  company  in  his  schedule. 
We  may  dismiss  all  qnestion  whether  such  omissioa- 
made  his  discharge  bad.  The  only  qnestion  here  ia, 
at  what  time  the  debt  was  contracted.  After  Parbuix 
had  obtained  his  discharge,  his  name  was  placed 
upon  the  liat  of  oontributories,  and  a  call  waa  mads 
npon  him  in  that  character.  Kindersley,  V.C.  held 
that  his  nam*  mtut  be  removed  from  tbe  list  of 
contribntories,  and  that  he  was  not  liable  to  tbe  calL 
That  Immediately  raises  the  qnestion  as  to  when  the 
debt  was  oontracted,  and  it  shows  that  it  was  not 
contracted  only  when  the  call  was  made.  Campbell, 
L.  C.  agreed  in  that  caae  with  the  Lords  Justices. 
It  is  there  laid  down  that  "  the  whole  sonpe  of  the  Act 
seems  to  be  to  place  a  diacharged  debtor  npon  the  same 
footing  as  a  certificated  bankrupt.  Then  the  point 
will  be,  when  was  the  debt  contracted  ?  If  the  debt 
was  contracted  after  the  certificate,  of  ccnrse  it  would 
not  be  a  bar  to  it,  and  if  contracted  before,  it  would 
be."  So  here  the  question  immediately  raistNl  is,  when 
was  the  debt  contracted  ?  Turner,  L.  J.,  says :  "Th» 
decision  in  Bobin$on'$  case  had  no  bearing,  becaose  the 
qnestion  there  was,  whether  it  was  a  specialty  or  a 
simple  contract  debt.  Here  the  qnestion  is  when  the 
debt  accrued,  and  whether  it  is  bound  by  the  discharge."' 
Tbe  same  inferenoe  is  dedncible  from  the  case  of  Ea 
parte  Nicholai.  The  judgment  there  proceeded  upon 
the  principle  that  the  debt  was  oontracted  anterior  to 
the  bankruptcy.  But  io  addition  to  all  that  can  bo 
gathered  from  these  cases,  it  appears  to  me  as  if  the 
Legialature  had  thia  difficulty  in  view  in  framuig  the 
25  &  26  Vict.  0.89  (the  Companies  Act  1862),  tbe 
75th  section  of  which  meets  this  qnestion,  and  settles 
the  law :  "  The  liability  of  any  person  to  contribute  to 
the  assets  of  a  company  under  this  Act  in  the  event  of 
the  same  being  wound-up,  shall  be  deemed  to  orsate  a 
debt  in  England  and  Irehmd  of  the  nature  of  a  spe- 
cialty accruing  due  from  such  person  st  the  time  when 
tbe  liability  commenced,  bnt  payable  at  the  time  or 
respective  times  when  tbe  calls  were  made  as  herein- 
after mentioned  for  enforcing  such  liabilities."  There  is 
the  very  point:  dtbiltim  m  praunii  inhenthm  m 
futuro.  Having  given  this  case  my  best  attention,  I 
am  of  opinion  that  there  was  no  debt  contracted  after 
the  passing  of  the  B.  A.  1861,  and  therefore  that  I. 
ought  not  to  proceed  to  adjudication. 

Ordered  aceordingtf. 
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£ZCHEdTT£K     CHAMBER. 

<Rep«rted  by  T.  W.  Sacsdeiw.  W.  Matd  and  Lculit  Suth, 
Enqra.,  Burrtsten-at-Law. 

ERROR  FROM  THE  QUEEm'S  BENCH. 

Wednetdai/,  Feb.  3. 

<lSeran)  Erui,  CJ.,   Williams  and  Willbs,  JJ. 

sad  Chakmell,  B.) 

Giopmr  *.  Dbiohtoh  amd  another. 

■Church— Right  of  ineumbent  to  aeeett  to  all  parti  of 

tht  ehmvh — Lny  rector — Chancel. 
The  poueenon  of  the  parish  churA  t<  >n  the  tncum- 
bent  and  churchwardens,  who  have    a    right    to 
aceeei  to  every  part  of  it.     Where,  therefore,  there 
mat  a  door  kading  from  without  into  the  chancel 
upon  which  the  lag  rector  had  placed  a  lock  which 
he  kept  locked  except  during  divine  service : 
Meld,  Mac  the  incumbent  (the  vicar)  had  a  right  to 
access  to  the  chancel  through  the  door  at  all  times. 
This  Titt  a  writ  of  error  from  the  Q.  B.  (see  8  L.  T. 
illep.  N.  S.  500),  wbere  the  futs  are  fall/  suted. 
Bridge  (JLush,  Q.C.  with  him)  appeared  for  the  pit. 
ilanitig,  Q.C.  appeared  for  the  deft. 
The  following  cases  were  cited  : 

Clifford  T.   Wides,  1  B.  &  Aid.  498  ; 
Barton's  Comp.  466 ; 
Jona  T.  EUis,  2  Y.  &  Jer.  265; 
G'<dboU's  Bep.  200; 
Spooner  t.  Brewster,  3  Bing.  136; 
Jarretl  r.  Steele,  3  Pbill.  170 ; 
Lee  T.  Matthews,  3  Hagg.  173  ; 
Rich  T.  Bushnell,  4  Hagg.  164; 
Gibson's  Codex,  224 ; 
Morgan  T.  Curtis,  3  M.  &  Sel. 
Erlb,  CJ. — ^Tbis  was  an  action  of  trespass  hj  tht 
'lay  rector  against  the  Ticsr  for  taking  off  a  lock  of  a 
.door  leading  into  the  chancel,   and  the  sobstance  of 
the  plea  is,   that  the   vicar  claimed  a  right    to  go 
throngh  all  parts  of  the  chorch  and  throogb  all  the 
doors,  and  that  the  lay  rector  pat  •  lock  npon  the 
-door  leading  into  the  chancel  to  prevent  him  from 
doing  so,  and  that  be  took  it  off  to  secare  his  ingress 
and  egress,  and  this  defence  on  the  part  of  the  vicar 
was  held  to  be  a  good  defence,  and  I  am  of  opinion 
ibat    the  judgment  of  the  csart   below    should   be 
affirmed.     I  do  not  mean  to  go  into  the  question  of 
the  rights  of  the  lay  rector  to  the  freehold,  for  no 
sneh  riffht  as  that  appears  to  be  in  ijnestion  in  the 
-oonsidf  ration  of  the  case  beforv  ns,  which  iorolves  a 
claim  of  right  on  the  part  of  the  incnoibent  who  has 
duties  to  perform  in  the  chnreb,  and  I  do  not  think 
that  I  can   express  the  right  better  than  in  the  words 
-of  .Sir  John  Micholl,  in  bis  judgment  in  Jarrett  v. 
Steele,  3  Pbill.   167,  where  he  says,  "  all   persons 
ought  to  nnderstand  that  the  sacred  edifice  of  the 
cbnrch  is  onder  the  protection  of  the  ecclesiastical 
.laws  as  they  are  administered  in  this  country ;  that 
the  possession  of  the  cbnrch  is  in   the  minister  and 
obarchwardens,  and   that   no   person  has  a  right  to 
'«nter  it  when  it  is  not  open  for  divine  service,  except 
with  their  permission  and  nnder  their  authority."     I 
feel  that  is  a  perfectly  sound  interpretation  of  the  law. 
The  words  in  this  plea   are  not  to  be  torn  from  their 
natural  meaning,  which  clearly  say  that  the  church- 
wardens and    vicar    claim   possession   of   the    entire 
«bnroh.     It  is  not  necessary   to  say   what  are    the 
rights  of  the  lay  rector  in  the  cbnrch,  for  my  jndg- 
ment  proceeds  upon  the  principle  laid  down    by  Sir 
John  NieolL      It    seems  to    nie    to    be  peculiarly 
necessary  that  the  vioar  should  have  access  to  the 
«burch  from  any  part,  and  more  particularly  to  the 
chancel,   where  at  times  be   has  special  duties  to 
.perform. 

Williams  and  Willrs,  JJ.,  and  CHAmncLL,  B. 
conenned.     Judgment  of  the  court  below  ajprtied. 


APPEALS  FROM  THB  COMMO:!  BKBCH. 

Tkmtdag,  FA.  4. 
Baxesdalb  v.  The  Gbbat  Wbstkbx  Bailwat 

COMPAST. 

Carriers — Packed  parcels — Uneimal  eharget— 
Railwags. 
The  iefis.,  being  a  railtcag  compamg,  had  formertf 
been  m  the  kaiit  of  making  a  deduction  in  ihar 
dtarge  for  parcels   to   those   who  deSrertd  aatt 
received  them  at  their  stations;    but  prior  to  die 
present  action  theg  made  a  change,   and  charged 
the  same  sum  for  the  carriage,  whether  the  goods 
were  delivered  to,  or  taken  awag,  from  tht  ttatimu 
bg  the  customers  ornot: 
Held  (affirming  the  decision  of  tie  Comrt  of  C.  r.\ 
that  theg  had  no  right  to  make  such  change. 
This  was  an  appeal  from  the  decision  of  the  Conit 
of  C.  B.  npon  a  spemi  case.     Tbe  facts  <tf  the  case 
and  tbe  decision  of  the  eoart  are  reported  ante,  8  L.  T. 
Rep.  N.  S.  833.     It  will  be  sufficient  to  say  that  tbe 
defts.   bad  charged   tbe  pit.  the  same  rates  for  tbe 
carriage    of   goods    from    station  to  station  as  tbcy 
charged    to    other  persons  for  whom    they  eollaeted 
goods    conveyed   them    to    tbe    station     of    depar- 
ture,  carried    them    to    the  station    at    tbe  end  of 
tbe   journey,    and    conveyed    them    thence    to    tb 
consignees.     The  pit.    claimed   to  recover  bade  fnm 
tbe  defls.  the  sums  which    they  contended  bad  been 
overcharged   to  them.      The  Court  of  0.  B.  dedded 
in  favour  of  the  pit.,  bat  Erie,  C.  J.  di»swit«d  fiwa 
that  decision  in  an  elaborate  judgment. 

M.  Smith,  Q.C.  (Fidd  with  him),  for  the  delU  the 
railway  company,  referred  to 
17  &  18Vict.e.3I,  s.  6; 
Baxendale  v.    7^e    Eastern  Counties   Railma) 

Compang,  4  C.  B.,  N.  S.,  63  ; 
Stevens  v.  Jeacocbe,  II  Q.  B.  731 ; 

7  &  8  Vict  c  9,  s.  SO ; 

8  &  9  Vict.  e.  20,  s.  90 ; 

10  &  11  Viet.  e.  226,  ss.  52,  S3; 

Piekford  v.  The  Grand  Junction  Comftrng,  10 
H.  &W.399; 

Brcuda)  r.  The  South-Eastem  SaUwof  Comfumg, 
12  C.  B.,  K.  S.,  63  ;   6  L.  T.  Bep.  N.S.  4S8 ; 

Parker  v.   Great  Western  Railsmg  Comfomf,  6 
E.  &  B.  77. 
BoviU,  Q.C.  (OUitani  with  him),  for  tb«  plL,  was 
not  called  on. 

CoCKBURN,  C.  J.— We  an  all  of  opinioD  that  tbe 
judgment  of  the  Coort  of  C.  P.  oaght  to  bo  affixowd. 
The  7  &  8  Vict  c.  3,  s.  SO,  contains  an  eqoaiity 
clanse  which  is  again  renewed  in  the  Bailway  Clanaa 
Consolidation  Act.  These  clauses  enact  that  e^asl 
charges  shall  be  made  to  all  persons.  The  oonstnntiea 
put  upon  these  charges  in  the  Court  of  C.  P.  appte 
to  tbe  present  case.  It  is  not  competent  to  the  nil- 
way  company  to  saperadd  to  the  tolls  which  tbty  an 
by  Act  of  Parliament  entitled  to  charge,  a  diaige  for  oal- 
lecting  made  on  those  who  do  not  require  their  servieas, 
a  charge  which  might  be  reasonable  for  tbosa  who  ds 
require  them,  but  is  anreaaonable  for  tboss  wbe  do  nol. 
This,  therefore,  is  an  nneqoal  ebaige.  llr.  Saiiih 
argned  that,  by  10  ft  11  Vict.  c.  226,  s.  53,  tba  eo^ 
pany  is  entitled  to  charge,  at  their  discntioo,  fbraitieks 
onder  SOOlbe.  in  weight. ;  but  all  that  appears  tofbUev 
from  that  section  is,  not  that  tbe  eqaalily  daase  is 
repealed,  but  that  tbe  enactment  limiting  the  maxi- 
mum of  tolls  is,  aa  to  certain  articles,  repealed.  If  tb* 
company  proceed  to  establish  a  tariff  Cor  articles  nsdc 
SOOIbs.  in  weight,  the  tariff  most  ba  sabjoel  to  tbe 
equality  clauses,  and  the  same  for  all  peraons.  As  t» 
the  qnestion  whether  an  action  for  monay  had  aid 
received  will  lie,  which  seems  to  have  bsen  «ds  of  tbe 
nnmerona  points  discassed  in  Parker  v.  71*  Grml 
Western  Sailwojf,  if  the  jadgmsnt  of  that  eaait  ««t 
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HoRTON  17.  Mabos — Iloertoic  v.  Jkwsll  ahd  axotubb. 


[Ex.  Cii. 


so  far  w  to  njr  that  it  would  not,  I  tbink  that  it  was 
•rroDeoDS,  and  tbat  a  oonrt  of  error  onght  not  to  b« 
bonod  b;  it.  TolU  had  not  th«n  nnderf:nn«  tlie  dii- 
eossion  wbicb  aabacqaentl/  took  place  in  the  Court  of 
C.  P.,  or  the  doctrine  of  Coleridge,  J.  wonM  not  hare 
been  laid  down.  Upon  the  whole  caae,  I  think  that 
the  matter  is  extremelf  dear,  and  I  hope  tbat  it  will  be 
eonsiderej  as  settled,  and  tbat  the  case  will  not  be 
taken  up  to  the  H.  of  h. 

The  reat  of  the  Court  (MABTn(,  CnAinfBT.r., 
and  PiooTT,  BB.,  and  Cbomptoit,  Blackbubx  and 
BIellob,  JJ.)  eoncnired.  Judgmmt  offirmtd. 

Thwniay,  fei.  4. 
HoBTOx  ».  Mabox. 

PattUt — Infrmgemmt— Application  of  biotm  tMlru- 
vuiU  to  turn  purpot, 

A.  obtained  Utttrt  patent  for  on  oBeged  invention 
for  tAe  improvement  of  ieleteopie  gatholdert.  The 
improventnt  contieltd,  among  ether  tiingt,  in  the 
appKealion  of  a  double  angle  iron  cup  or  trough, 
fitted  with  voter  to  the  poiiUt  of  contact  between 
the  respective  a/linderi  of  the  gasometer,  by  which 
the  escape  of  gas  was  prevented.  8uch  a  user  of 
the  double  anjle  cup  was  r«u)  as  regards  gasometers, 
but  vat  veil  knoum,  and  had  been  commonh)  used 
fbr  other  purpoies.  in  an  action  for  infringement 
m  making  gasometers  with  the  said  cvp, 

Mdd  (affirming  the  decision  below),  that  this  teas 
merely  the  application  of  a  vdl-knoan  instrument 
to  an  analogous  purpose,  that  it  was  not  a  new  in- 
vention, and  therefore  not  the  subject  of  a  valid 
patent. 

This  action  was  bronght  to  recorer  damages  for  the 
infringement  of  the  pit. 'a  patent  for  improvements  in 
the  construction  of  gasholders.  The  Court  of  C.  P. 
decided  tbat  the  pit.  had  merelj  applied  known 
icientifie  knowledge  to  new  purposea,  and  that  bis  in- 
Tention  was  not  the  subject  of  a  patent.  The  case  is 
reported,  and  the  facts  stated  ante,  6  L.  T.  Bep. 
M.*  S.  S89.  The  pit.  baring  appealed  from  this 
decision, 

Webster  {Bovitt,  Q.C.  with  bim)  repeated  the 
•tgumenta  urged  in  the  court  below,  and  rderred  to 

Hanoood  r.  The  Great  Northern  Railway  Com- 
pany, 2  B.  &  S.  194;  6  L.  T.  Rep.  N.S.  190; 

Meeson  t.  Ilarcourt.  6  M.  &  G.  734; 

Munti  T.  Foster,  3  Weheter's  Patent  Cases,  98 ; 

Ifewton  r.  Voucher,  6  Ex.  859 ; 

Crane  T.  Price,  4  M.  &  G.  580; 

Morgan  T.  Seaward,  2  M.  &  W.  544 ; 

Lewis  T.  Danis,  3  C.  &  P.  508  ; 

Bnmlm  t.  llaieks,  4  B.  &  Aid.  541. 
Bindmurch,  Q.C,  for  the  deft.,  was  not  called  on. 
CocKBijRif,  C.J.  delirered  the  judgment  of  the 
•ourt  (Crompton,  Blackburn  and  Mellor,  JJ.,  Channell 
«nd  Pigott,  BB.)— We  are  all  of  opinion  that  the  judg- 
nent  of  the  Court  of  C.  P.  ought  to  be  affirmed.  It  is 
establiahed  ia  point  of  fact  tbat  whereas  the  pit. 
daims  as  part  of  bis  inrention  the  substitution  of 
doobls<angle  irons  for  single-angle  irons,  which  had 
been  preriously  used,  it  was  a  thing  well  known  that 
for  two  single-angle  irons  one  double-angle  iron  could 
be  Dsed.  It  was  a  matter  of  general  knowledge.  It 
is  impossible  that  a  patent  could  be  upheld  appro- 
priating to  a  patentee  the  application  of  a  thing  per- 
fectly well  known  as  a  matter  of  existing  scientific 
knowledge.  Judgment  affirmed. 


Friday,  Feb.  & 

ItDBBTOIl  V.  JbWBU,  AXO  AlrOIBBB. 

Composition-deed— B.  A.IS61  (24  4  85  Vid.  e.  134), 
ts.  193  onif  198 — Non-exeeuting  creditors — Plea  to 
and  action  against  bail 
A  compotition-deed  which  does  not  pfurpeiri,  on  the 
face  of  it,  to  be  for  the  benefit  of  all  the  creditors^ 
it  not  binding  under  sect.  193  of  the  B.A.   1861, 
on  tlie  creditors  vho  have  not  executed  it;  ando 
certificate  under  sect.  198  of  tie  filing  of  tueh  a 
deed  ajfards  no  answer  to  an  action  againit  bait 
who  have  undertaken  to  render  the  debtor. 
This  was  an  action  which  was  remored  from  tb» 
Lord  Mayor'a  Court  to  the  Court  of  C.  P.    The  decla- 
ration was  on  a  recognisance  of  bail  in  the  tunal  form. 
The  deft.  Jewell  pleaded  "  tbat  after  the  making  and 
coming  into  operation  of  the  B.  A.  1861,  and  at  tb» 
time  of  the  execution  of  the  deed  by  the  said  Louis 
Castrique  hereinafter  mentioned,  the  said  Louis  Cas- 
triqae  (not  being  a  bankrupt)  was  indebted  to  the  pit. 
on  the  judgments  recovered  against  the  deft  as  in  tb» 
declsration  mentionsd,  and  to  dirers  other  persons,  ii» 
divers  large  sums  of  money,  and  that  while  the  said 
Louis  Castrique  was  so  indebted  as  aferesaid,  and  after 
the  making  and  coming  into  operation  ef  the  aaid  Act, 
to  wit,  on  the  17tb  Jan.  1863,  and  before  the  oom- 
meneement  of  this  suit,  and  before  the  issuing  of  the 
capias  hereinafter  mentioned,  a  certun  deed  was  mad» 
and  entered  into  between  tbe  said  Louis  Castrique  anti- 
certain   persona   then   being  and  therein  resi>ectively 
described  as  his  creditors,  and  then  execatril  hy  th» 
said  Louis  Castrique,  which  said  deed  was  made  and 
entered  into  for  tbe  benefit  of  ail  tbe  crolitars  uf  the- 
aaid   Louis   Cnstrique,   and   related  to  the  drlits  and 
liabilities  of  tbe  said  Louis  Castriqne,  and  bis  rtlra»o 
therefrom,    and    which    aaid    deed,    together  with   a 
schedule  thereunder  written,  and  a  certain  atteetatiou 
thereon,  were  in  the  worda  and  figures  following :" 

The  plea  then  set  out  tbe  composition-deed,  wbicls 
was  in  the  ntual  form,  except  tbat  it  did  not  purport, 
upon  the  face  of  it,  to  be  for  the  benefit  of  all  his. 
creditors.  And  tbe  plea  than  averred  tbe  execution  of 
this  deed  by  three-fourths  in  value  of  the  creditora  nf 
tbe  said  Looia  Castriqne,  and  tbe  rrgiatration  and 
other  proceedings  requisite  to  give  it  validity,  and  oon- 
eluded  thus: 

"  And  the  said  deft,  ssys  that  altboagh  afterwards, 
to  wit  on  tbe  Slit  March  1862,  a  writ  of  capias  was 
issned  and  proaecnted  out  of  the  said  Lord  Mayor's  Court 
bythe  pit.  against  tbe  said  Louis  Castriqne  upon  the  said 
judgment,  as,  sceording  to  law  and  the  custom  and  prac- 
tice of  the  said  Lord  Mayor's  Court,  there  ought  to 
have  been,  the  same  was  sued  and  prosecuted  out  of 
tbe  said  Lord  Mayor's  Court  after  the  notice  of  filing 
and  registration  of  tbe  said  deed  bad  been  given  a» 
aforesaid,  and  after  tbe  issuing  of  the  said  certificate, 
and  without  leave  of  the  Conrt  of  Bankruptcy.  And 
the  said  deft,  says  tbat,  by  resson  of  tbe  premises,  th» 
said  capias  ad  satisfaciendum  was  not  and  is  not 
available  to  the  pit.,  and  the  said  deft,  avers  that, 
save  as  aforesaid,  the  pit.  has  not  sued  or  prosecnied 
out  of  tbe  said  court  any  capiat  ad  satiifadendum 
against  the  said  Lqois  Castriqne  upon  tbe  said 
judgment." 

The  other  deft,  pleaded  a  similar  plea. 
To  these  pleas  tbe  pit.  demurred,  tbe  grounds  of 
demurrer  being  *'  tbat  the  deed  affords  no  answer  to 
the  action,  as  tbe  deed  is  not  binding  on  creditors  who 
are  not  parties  to  it."    Joinder. 

The  plL's  points  were  as  follows :— I.  That  thedeed 
set  out  in  tbe  pleas  affords  no  answer  to  tbe  action, 
as  tbe  deed  b  not  binding  on  the  creditors  who  ni» 
not  parties  to  it.  2.  When  there  is  no  cessio  bonorum 
on  the  part  of  a  bankrupt  or  insolvent,  tbe  mitjorily 


Digitized  byLjOOQlC 


816 


THE  LAW  REPORTER. 


[Vol.  9. 


Ex.  Ch.] 


Ildertox  v.  Jewell  add  akothbk. 


[Ex.  Ch. 


«f  a  body  of  creditors  cannot  bind  the  minoritjr  to  a 
compasilion.  3.  Tbat  Ibe  pleas  do  not  sboir  tbat  the 
requisite  majority  executed  tbe  deed  ;  for  tbe  defis. 
by  tbeir  pleas  may  intend  a  majority  of  the  unsecured 
creditors.  4.  That  non-executing  creditors  are  excluded 
from  tlie  benefit  of  tbe  deed.  5.  Tbat  tbe  deed  is 
unreasonable  in  its  provisions.  6.  That  altboagh  the 
deed  way  be  binding  under  tbe  bankrupt  law  as 
between  the  parties  thereto,  it  cannot  affect  strangers. 
Tlie  deft.'s  points  were : — I.  That  tbe  defts.  are  sued 
as  snreties,  and  tbe  deed  for  tbi  benefit  of  tlie  creditors 
of  the  principal  debtor  Castrique  set  out  in  the  plea, 
is  binding  on  the  pit.  onder  tbe  B.  A.  1861,  s.  192. 
2.  That  tbs  plea  shows  tbat  the  said  Castriqae  has 
^nly  performed  all  the  conditions  required  by  the  said 
deed  so  as  to  entitle  himself  to  tbe  benefit  thereof. 
S.  Tbat  after  notice  of  tbe  filing  and  registration  of 
the  said  deed  under  the  B.  A.  1861,  no  writ  of 
«xecatiun  could  be  executed  agsiinst  Castrique  witbont 
leave  of  the  Court  of  Bankruptcy,  and  that  no  lexre 
"was  obtained,  and  that,  before  tbe  deft,  could  be  fixed 
•s  bail,  the  pit.  was  bound  io  hare  issued  an  available 
irrit  of  execution  against  the  said  Castrique.  4. 
Tbat  the  certificate  and  the  filing  and  registration 
of  Rncli  deed  given  to  the  said  Castrique  under  the 
B.  A.  18GI,  s.  198,  was  thereby  available  to  the  said 
'Castrique  for  all  purposes  as  to  protection  in  bank- 
ruptcy, and  could  only  be  set  aside  by  a  superior 
tribunal.  5.  Tbat  in  granting  tbe  said  certificate  the  said 
registrar  of  tbe  Court  of  Bankruptcy  acted  judicially, 
•nd  tbe  deft,  could  not  be  compelled  to  inciu  the  risk 
of  arresting  and  rendering  tbe  said  Castrique  in 
-defiance  of  the  protection  accorded  to  him  by  the  said 
certificate. 

By  sect.  192  of  the  B.  A.  1861  (24  &  25  Vict. 
«.  134)  it  is  enacted  that,  "  Every  deed  or  instrument 
made  or  entered  into  between  a  debtor  and  bis  cre- 
ditors, or  any  of  them,  or  a  tmstee  on  their  behalf, 
relating  to  the  debts  and  liabilities  of  the  debtor,  and 
his  release  therefrom,  or  the  distribution,  inspection, 
management,  and  winding-up  of  his  estate,  or  any 
•neb  matters,  shall  be  valid  and  effectual  aud  binding 
«n  all  tbe  creditors  of  such  debtor,  as  if  they  were  par- 
ties to  and  had  duly  executed  tbe  same,  provided  tbe 
following  ooaditions  be  observed,  &c" 

In  the  case  of  IlUtrton  v.  Castrique,  8  L.  T.  Rep. 
N.  S.  537 ;  32  L.  J.  206,  C.  P.,  the  Court  of  C.  B, 
held  that  the  same  deed  was  not  binding  on  tbe  pit. 
who  hail  not  executed  it,  and  in  tbe  present  cane  they 
.decided  that  on  the  antborily  of  {Uci  ton  v.  Ciulrique, 
tbe  deed  was  void  as  against  noo-executing  creditors. 
And  therefore  afforded  no  answer  to  an  action  by  the 
fit.  against  bail  who  had  undertaken  to  render  the 
debtor  Castripue  in  the  Mayor's  Court,  The  case 
now  fame  op  to  tbe  court  of  error  on  appeal  from 
this  decision. 

HtUish,  Q.C.  (Hodaon  with  biin)  for  tbe  defts.— 
There  are  two  questions :  first,  whether  this  deed  is 
good  under  the  192nd  section  of  tbe  Bankruptcy  Act ; 
jmd,  secondly,  supposing  it  is  good,  whether  it  is  an 
answer  to  an  action  on  a  recognisance  of  bail.  Tbe 
second  question  was  not  entered  into  in  tbe  court 
below.  Tbe  first  question  was  argued  in  tbe  case  of 
Ilderton  v.  Castrique,  14  C.  B.,  N.  S.,99;  8  L.  T. 
£ep.  K.  S.  537,  where  tbe  same  deed  was  in  question, 
and  tbe  Court  of  C.  P.  held  it  to  be  bad,  prin- 
cipally on  the  judgment  of  Turner,  L.  J.,  in  the  case 
of  Ex  parte  RawUngt,  7  L.  T.  Rep.  N.  S.  238,  582 ; 
32  L.  J.  27,  Bank.  This  is  the  first  occasion  on  which 
this  question  has  come  before  a  court  of  error.  I 
admit  that  this  must  be  a  deed  for  the  benefit  of  all 
tbe  creditors.  By  sect.  192  and  ths  following  aecijons 
of  tbe  Act,  if  the  deed  is  capable  of  being  executed  by 
all  the  creditors,  and  there  is  nothing  on  the  face  of  it 
to  show  that  all  thr  creditors  shall  not  execute  it, 
then,  when  it  has  been  executed  by  tbe  appointed 


number,  it  is  binding  on  all  as  if  they  hsd  executed  it, 
and  it  is  not  necessary  tbat  the  covenants  should  be 
with  the  debtor  and  all  the  creditors,  but  with  tbe 
debtor  and  tbe  appointed  number,  and  tbe  court  mut 
construe  tbe  deed  as  if  all  were  parses  to  it,  and  Ui 
had  executed  it.  There  is  an  express  provision  in  tl>e 
deed  tbat  tbe  composition  shall  be  tendered  witbis 
a  month.  [Cbomptoit,  J. — But  to  "  tbe  s.  . 
creditors  parties  hereto."]  I  contend  tbat  if  the  de.<l 
is  such  a  one  tbat  all  might  have  executed  it,  when 
tbe  appointed  number  have  executed  you  iire  to  con- 
strue it  as  if  all  bad  done  so.  [Majctdi,  B.— Are 
tbe  non-executiag  creditors  to  have  no  remedy  for 
recovering  the  composition?]  Yes,  if  it  is  not 
tendered  to  them  within  ■  month  the  deed  i> 
absolutely  void.  [Cromftok,  J. — How  is  tbe  credi- 
tor to  know  tbat  the  three-fonrths  have  execated, 
and  tbat  he  is  bound?]  The  deed  is  to  be 
published  by  the  Court  of  Bankruptcy,  and  it 
cannot  be  so  published  till  three-lonrtbs  have  signed. 
[Cromptok,  J.  referred  to  the  case  of  Larptnt  r. 
BUibg,  5  U.  of  L.  Css.  431.]  Tbe  deed  may  Ik 
binding  on  all  the  creditors,  though  not  one  of  them 
has  executed  it;  tfat  debtor  miut  execute  it,  bnt  it  a 
only  necessary  that  three-fourths  of  tbe  crediton 
should  sssent  in  writing.  [Buvckbubn,  J.— Veu 
agree  that  if  there  is  anything  on  the  face  of  tbe 
deed  which  would  exclude  any  of  the  creditor!,  it 
would  be  bad?]  Yes.  [Uart[.<(,  B.— TbU  deed 
does  not  relate  to  all  the  debts  and  lubililies  of 
the  debtor.]  You  must  read  the  deed  as  if  <ll  bad 
executed,  and  then  it  would.  There  is  a  case  of 
EUU  V.  OUavt,  3  Salk.  60,  which  I  cite  to  show  whu 
was  the  opinion  of  tbe  judges  as  to  tbe  words 
"  to,  for,  or  with  the  creditors  who  had  executed  tbe 
composition-deed : " 

Ex  parte  Uorgan,  re  Woodhote,  32  L.  J.  15, 

Bank.;  8L.T.  Rep.  N.  S.  778; 
Ex  parte  Rowlings,  32  L.  J.  27,  Bank. ;  7  L  T. 
Rep.  N.  S.  288. 
There  tbe  decision  was  not  on  this  point  at  sll,but  tbt 
the  proper  number  had  notsigned.  There  the  composieiw 
was  to  be  secured  by  promissory  notes,  sod  the  deeJ 
recited    tbat  tbe    notes     had    actually    been   ginn 
to  the  creditors  who   bad  signed.     There  is  aiiotbef 
case    of   Ex  parte  Godden,   re    Shetlle,  32  L  h 
37,   Bunk.     There  tbe  composition  was  to  be  fi'i 
on    tbe  creditors    executing     tbe    deed,   so     ti»t 
the   non-executing  creditors    would    only  hsre  tl» 
bars  right  to  it      These  are  not   decisions  on  tl» 
point,  but  only  opinions.    There  is  no  decision  wbidi 
can  h«  considered  binding  on  the  court. 
Barrhy  v.  WaU,  I  B.  &  Al.  103  ; 
Datdel  v.  Saunders,  2  Chitty,  564, 
are  decisions  as  to  the  debts    being  placed  opposite 
the  names  of  tbe  creditors  in  the  schedule.    The  L.  C. 
gives  his  opinion  of  the   192nd  section  in  Ex  psrH 
Spger,  re  Josephs,  8  L.  T.  Rep.  N.  S.  743.    [JUWW, 
B.— I    think    tbat  the    197th   section   cannot  p* 
sibly   apply  to   such    a  case  as  this.     Cboicpiox, 
J.— If  the  composition    is  good,   tbe   originil  Mi 
is   gone.]      No;    he    must   tender   the  oomporitioo- 
I  now  come  to  the  second  point,  whether,  if  the  ifti 
is  good,  it  is  an  answer  to  an  acdon  on  a  recogniuof 
of  bail.     In  Donells  v.  X>iiiw,  2  B.  &  Pnl-  *5,  «  » 
laid  down  tbat  "  bail  cannot  plead  tbe  bankruptcy  ud 
certificate  of  their  principal  in  their  own  iiseisTp, 
though  I  cannot  see  the  reason  for  the  decision :  (yom. 
Dig.  tit  "  Enil,"  Q.  6  and  7.)    Bail  fa  only  secun^ 
that  tbe  del.tor  shall  pay  the  debt  or  delirer  npW 
body:     {NewingUm    v.    Ketyi,    4   B.  *  Al.  *^) 
[Cbomptos,  J.— I  always  understood  thtt  tail  "| 
discharged   because  there  was  no  ca.  to-  ^P'^ "" 
principal.]     That  is  what  I  am  going  to  contesd: 
Brandon's  Prao.  Lord  Mayor's  Conrt,  HO; 
Dtvertd  v.  RaUAifft,  Cro.  Elit  18S  i 
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Ildertom  v.  Jewbll  asd  another. 


[Ex.  Cii. 


ila$tert  t.  Leais,  5  Mod.  95  ; 
DudlotB  V.  Watchorn,  16  East,  39. 
If  this  deed  is  good,  by  sect.  198  of  t1i«  Act  there 
oould  be  no  ralid  ca,  $a.  against  Castrique  withoat 
leare  of  the  Conrt  of  Bsnkraptcj,  and  I  cite  these 
cases  to  show  that  there  most  be  »  valid  ca.  so. 

ifaniiti/,  Q.O.  {Joyce  with  him)  for  the  pit.— There 
i:  lo  authority  in  favonr  of  vaj  friend's  argament,  but 
that  dictum  of  Lord  Holt  in  Feltham  t.  Cudioorth. 
There  are  many  authorities  for  saying  that  this 
dead  is  only  binding  on  those  who  execute  it .'  (Legg 
V.  CheeMtboroagh,  5  C.  B.,  N.  S.,  741.)  [Cromptoh, 
J. — I  do  not  think  it  is  a  question  who  should  be 
the  parties  to  the  deed,  as  the  deed  may  be  made 
•wnih  a  trustee,  but  whether  there  is  *  provision 
in  the  deed  for  all  the  creditorii.]  Just  so.  I  will  not 
dwell  on  Wahtr  v.  Adcock.  It  is  so  unreasonable 
that  persons  who  are  not  parties  to  the  deed  shonld 
be  bound  by  it  and  yet  sot  able  to  sue  on  it,  that  I 
sabmit  this  must  be  a  bad  deed : 

Ex  parte  Coclcbwm,  re  Smth,  9  L.  T.  Rep.  N.  S. 
464. 
£lfelluh.  —  The  L.  C.  has  ordered  that  case  to  be 
argned  before  him  again.]  Nodeedwhichsaysthatif  yon 
hareyour  debtonce  tendered  it  shall  operate  as  a  release, 
can  be  a  reasonable  deed  : 

Copimum  V.  Bart,  14  C.  B.,  N.S.,  91 : 
DewHurit  t.  Kershaw,  1  H.  4  Colt.  726. 
Ton  have  no  right  to  say  that  if  I  don't  execute  within 
the  month  I  bare  no  right  to  the  composition. 
Ifeltuh  in  reply. 

Marttx,  B. —  Five  of  as  are  of  opinion  that  the 
judgment  of  the  court  below  shonld  be  affirmed,  and  I 
taa  not  prepared  to  say  that  the  rest  of  the  court  is  of 
&  different  opinion.  In  my  opinion  it  ought  to  be 
affirmed  on  the  ground  stated  by  my  brother  Crorapton, 
that  the  deed  is  for  the  benefit  of  those  creditors  only 
who  executed  it.  With  respect  to  the  Act,  we  have 
no  difference  of  opinion.  It  says,  that  when  a  deed 
has  been  entered  into  "between  a  debtor  and  his 
cnditots  "  (and  that  would  mean  all  bis  creditors ;  bat 
the  Act  goes  on  to  say),  "  or  any  of  them,  or  a  trustee 
on  their  behalf"  (and  that  mnst  be  on  behalf  of  all), 
"  relating  to  the  debts  and  liabilities "  (that  must 
mean  that  it  must  relate  to  all  the  debts  and  all  the 
liabilities),  "  then  it  shall  he  effectual  and  binding  on  all 
tbe  creditors  as  if  they  wers  parties  thereto,  and  had 
duly  executed  it."  Then  I  look  at  this  deed  and  ask, 
does  it  apply  to  alt  the  debts  and  all  the  liabilities 
of  all  the  creditors?  In  my  judgment  it  does 
not.  I  think  it  only  applies  to  those  who  executed  it, 
and  whose  debts  are  set  out  in  the  schedule,  and  that 
those  who  have  not  executed  it  are  thrown  overboard. 
This  deed  is  confined  to  the  creditors,  parties  of  tbe 
second  part,  who  have  executed  it,  and  to  the  amonnt 
of  tbe  debts  in  tbe  schedule,  and  it  excludes  those  who 
have  not  executed,  and  it  seems  to  me  that  a  deed  in 
this  form  does  not  satisfy  the  requirements  of  the  Act 
of  Parliament.  That  is  tbe  julgment  of  fire  of  ns,  and 
of  four  of  the  judges  of  the  Court  of  C.  P.  Probably 
this  deed  was  taken  from  an  old  book  of  forms,  which 
was  intended  for  anotlier  purpose,  and  it  is  very  likely 
that  this  Act  of  Parliament  was  never  thou<:ht  of  by 
tbe  persons  who  framed  tbe  deed.  And  here  I  wish  to 
protest,  in  the  strongest  manner,  that  I  have  tbe 
greatest  desire  to  give  effect  to  this  Act  of  Parlia- 
ment, and  to  place  no  impediments  in  the  way  of 
those  seeking  relief  ander  it,  and  I  think  that  a  person 
of  ordinary  ability,  with  the  Act  of  Parliament  before 
him,  wonid  find  no  difficulty  in  drawing  a  good  deed. 

Crompton,  J. — I  am  quite  of  the  same  opinion.  I 
have  always  been  very  anxious  to  see  full  effect  given 
to  honest  deeds,  and  my  wish  has  always  been  that 
some  general  form  of  deed  under  this  Act  should  be 
aaaetioned  by  the  Legislature.  On  this  point  of  law 
ir«  have  bad  several  decisions,  aud  I  Ibiok  we  all 
Xo.  326. 


agree  in  the  proposition  of  Mr.  Jlelli^h,  that  tbe  deed 
must  be  for  the  benefit  of  all  the  creditors,  and  it  is 
not  necessary  that  it  should  be  made  between  tbo 
debtor  and  all  his  creditots,  but  between  the  debtor 
and  some  of  bis  creditors,  or  a  trustee  on  behalf  of  all. 
I  do  not  put  my  judgment  on  the  ground  that  tbe  deed 
must  be  inter  paries,  between  the  debtor  and  all  the 
creditors,  but  it  must  relate  to  tbe  debts  of  all.  The 
Act  of  Parliament  says  there  shall  be  a  provision  for 
all,  and  it  seems  to  me  to  make  no  difference 
whether  yon  expressly  exclude  a  part  or  only  leave 
them  oot.  It  seems  to  be  decided  that  there  need  be 
no  eestio  bonorum,  but  that  these  deeds  should  be 
regulated  in  the  same  manner  as  the  trust  properly  in 
the  cessio  bonorum.  There  is  in  this  deed  no  provision 
mads  for  the  non-executing  creditors :  it  is  a  deed 
between  the  debtor  and  all  who  have  put  down  their 
debts  in  the  scbednle,  and  the  wotda  "the  said 
creditors,  parties  hereto  of  the  second  part,"  are  used 
tlirougliont.  There  is  not  a  word  in  the  deed  to  show 
that  any  but  tbe  creditors  signing  are  to  take  the 
composition,  and  I  find  no  provision  for  those  not 
signing.  By  a  late  case  (a)  it  is,  I  think,  decided  that 
there  mast  not  only  be  a  provision  for  all,  but 
also  a  release  by  all;  and  in  the  ease  in  the  C.  P. 
{Spilzer  v.  Choffert)  that  as  the  provision  must  be  for 
all,  so  all  the  creditors  miut  release,  bnt  there  cer- 
tainly mtist  be  a  provision  for  all.  Tbe  only  matter 
that  I  would  mention  with  reference  to  Mr.  Mellisli'a 
very  able  argament,  that  tbe  non-execnting  creditors 
are  in  the  same  position  as  those  who  have  executed, 
is  that  those  who  executed  could  object  to  anything  ia 
the  deed,  bnt  tbe  others  could  not.  The  clause  says 
that  the  deed  "  shall  be  as  valid,  effectual  and  binding 
on  all  the  creditors  of  such  debtor  as  if  they  were 
parties  to  and  had  duly  executed  the  same."  I  do  not 
think  that  puts  all  in  the  same  position,  unless  tbe 
deed  is  made  for  the  benefit  of  all,  and  tbe  non- 
executing  creditors  do  not  appear  to  me  to  be  in  every 
point  of  view  in  the  same  situation  as  if  they  bad 
signed  tbe  deed.  Assuming  that  tbsy  are  to  be  in  the 
same  sittution,  and  granted  that  they  are  to  be  taken 
as  if  they  bad  signed  tbe  deed,  then  it  makes  no  pro- 
vision for  them.  The  deed  on  the  face  of  it  does  not 
make  any  provision  for  the  non-execnting  creditors, 
and  therefore  I  think  it  is  bad,  and  that  the  jndgment 
of  the  court  below  should  be  affirmed. 

CnANNBLt.,  B. — I  agree  that  the  jndgment  of  tbe 
conrt  below  should  be  affirmed,  and  on  this  short  ground 
— that  the  deed  must  be  a  deed  which  provides  for  all 
the  creditors,  and  all  the  debts  and  liabilities  of  the 
debtor,  and  there  is  nothing  to  satisfy  me  that  that  is 
the  case  in  this  deed. 

Blackburn,  J. — I  shonld  not  venture  to  reverse 
the  decision  of  tbe  Court  of  C.  B.  without  farther 
consideration,  but  I  cannot  at  present  assent  to  it, 
and  if  I  had  to  decide  tbe  case,  I  should  take  time 
to  consider  my  judgment ;  at  present  I  am  of  opinion 
that  this  is  a  good  deed.  I  agree  that  a  deed  to  be 
good  under  the  Act  must  be  a  deed  relating  to  all  tbe 
creditors,  and  if  it  excluded  any,  or  did  not  provide  the 
same  benefit  for  all,  it  would  not  be  binding  on  those 
who  bad  not  executed ;  but  I  think,  as  at  present 
advised,  that  the  effect  of  the  192nd  section,  which 
says  that  a  deed  between  a  debtor  and  any  of  bis  cre- 
ditors "  shall  be  as  valid,  effectual  and  binding  on  all 
the  creditors  of  such  debtor  as  if  they  were  parties  to 
and  bad  duly  executed  tbe  same,"  is,  as  Mr.  Mellish 
bas  argued,  tossy  that  though  the  deed  has  only  been 
executed  by  a  part,  yet  it  shall  be  binding  on  all ;  and 
that  the  trne  construction  of  tbe  statute  is,  that  if 
there  is  a  deed  providing  for  all  the  debts  and  lia- 
bilities, and  all  tbe  creditors,  as  soon  as  three-fourths 


(a)  The  learned  judge  probably  refers  to  the  case  o 
TIte  Ipttma  Park  Iron  Compttuf  v.  Paltiiuon,  In  the  Ex. 
argued  this  term.    See  atti,  p.  806. 
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have  execQted  it,  it  shall  be  as  binding  and  effectDal  as 
if  Mr,  Ilderton  had  execated  it,  and  for  that  it  tras 
necessary  to  show  that  tliis  is  for  the  benefit  of  all, 
I  have,  at  present,  great  doubt  whether  yon  can  show 
b;  parol  that  the  deed  is  for  the  benefit  of  all,  when 
it  appears  on  the  face  of  it  that  it  is  for  "  the  parties 
bereto  of  the  second  part,"  i,  t.  those  who  bare  signed 
their  names  in  the  schedule,  I  am  incUned  to  think 
that  this  deed  was  intended  to  be  for  the  benefit 
of  the  whole,  bat  I  have  some  donbt ;  if  it  had  stated 
that  it  was  a  deed  under  the  Bankraptcjr  Act,  or  that 
it  was  for  the  benefit  of  all  the  creditors,  or  some  such 
expression,  I  shonld  have  assented  to  Mr.  Mellisb's 
argument.  It  seems  to  me  that  most  of  the  minor 
considerations  have  been  answered,  and  especially  that 
vith  respect  to  all  the  creditors,  both  executing  and 
non-executing,  having  the  saine  remedy  to  locover  the 
composition  ;  but  it  is  not  necessary  that  I  should 
enter  into  those  points.  I  will  not  say  at  present  that 
I  dissent  from  the  rest  of  the  court,  but  1  say  that  I 
do  not  assent 

Mellok,  J. — I  agree  with  the  majority  of  the 
court  that  the  judgment  of  the  court  below  shoald  be 
affirmed.  The  deed  must  be  a  deed  between  the 
debtor  and  all  his  creditors,  or  between  the  debtor  and 
a  psrt  of  his  creditors,  or  between  the  debtor  and  a 
trustee,  but  in  the  two  latter  cases  it  must  be  for  the 
benefit  of  all.  This  deed  carefully  excludes  the  non- 
executing  creditors,  and  when  I  come  to  look  at  the 
reservation  of  securities,  it  is  "without  preju<llc«  to 
any  security  which  the  said  creditors,  parties  hereto, 
may  hold  for  their  said  debts,"  that  is,  as  set  out  in  the 
schedule  ;  this  seems  very  strongly  to  show  that  the 
deed  was  intended  to  refer  to  those  only  who  signed  it, 
and  the  tender  was  also  to  be  made  to  them.  I  agree 
vith  my  brother  Crompton  that  it  must  appear  on  the 
faoa  of  the  deed  that  the  other  creditors,  who  have 
not  executed,  are  provided  for.  I  do  not  go  into  the 
minor  matters,  but  I  agree  with  my  brother  BUckbom 
that  most  of  them  were  answered, 

PiooTT,  B. — I  am  of  the  same  opinion ;  and  for 
myself  I  may  say  that  I  am  ilesirous  of  giving  the 
fullest  effect  to  this  Act  of  Parliament  and  to  these 
deeds ;  but  when  I  look  at  this  deed  I  find  nothing  to 
bind  Mr.  Ilderton,  and  then,  looking  at  the  Act  of 
Parliament,  I  find  that  when  three-fourths  of  a  man's 
creditors  have  entered  into  a  composition-deed,  and 
certain  requisites  have  been  oomplied  with,  the  other 
fourth  is  to  be  bound.  Then  it  is  necessary  to  see 
whether  this  is  snob  a  deed  as  is  contemplated  by  the 
statate.  I  asked  Mr,  Mellish  whether  we  were  to 
leave  ont  the  words  "  relating  to  the  debts  or  liabilities 
of  the  debtor,"  That  does  not  mean  part  of  the 
debts,  bnt  all ;  and  looking  at  the  present  deed,  I  see 
clearly  that  it  only  provides  for  a  part  of  the  creditors 
who  have  executed  the  deed,  and  for  that  reason  I 
think  that  the  judgment  of  the  Court  of  C.  P,  shoald 
be  affinned.  Judgment  n^rmtd. 


(Squits    <Soutt0. 

♦ 


COTTBT  OF  APPBAI.  IN  CHANCEBT. 

Beported  bx  THoius  Bkooksbakk  and  Jahxs  B.  Satidsov, 
£a4is.,  Bantsters-st-Law. 

Saturday,  /on.  30.  ' 
(Before  the  Lords  Justicei,) 
Bavehsckoft  <r.  Johbs. 
t^aeg — Gift  to  legatee — Ademption. 
Tk*  teibttor  made  hie  will  in  1849,  and  gave  to  Ui 
dangkler,  tie/emaleplL,  tmmarriei  at  that  time,  a 
legaeg   of  700i       Vpon    her   becoming    engaged 
to  is  named,  her  mother,  bg  the  tettator't  diree- 
tione,  goat  Iter  bank-note*  for  lOOt     Sott»  o/ter 


her  marriage  she  audher  hueiaiid  teatt  to  tha  i 

of  the  tutator,  who  then  gave  to  lie  kmtbamd  4001. 

ITe  tubtequentig  made  a  codicil  eomjimieg  hit  wS: 
Beld  (agreeing  with  the  M.R.),  that  tteiiker  of  At 

pretenU  wot  an  ademption  of  Ike  legaeg,     Bui 
Turner,  L.  J.  doubted  at  to  the  gift  of  ike  4001. 

This  was  an  appeal  by  the  executors  of  Jcocfi 
Jones,  the  testator  in  the  cause,  against  >  daosioB  af 
Romilly,  M.R.,  who,  upon  the  hearing  of  the  cann  fa 
further  consideration,  had  decided  that  Martha  Bavess- 
croft,  one  of  the  pits.,  was  entitled  to  the  whole  amooat 
of  a  legacy  of  7002.  given  her  by  the  will.  The  cx- 
cnmstaoces  were  these : — 

The  tesUtor's  will  bore  date  the  6th  Nor.  1849,  eak 
thereby,  after  mentioning  several  sums  of  money  givn 
by  him  to  bis  children  for  their  advancement  in  life,  W 
gave  to  them  or  some  of  them  legaoea  vaiying  ia 
amount,  and  gave  to  Mrs.  Bavenscrofl,  his  danghter, 
who  was  at  that  time  Martha  Jonea,  a  legacy  of  7001, 
and  he  divided  the  rendne  of  his  estate  between  his 
fonr  sons,  and  the  children  of  another  dangbtor  wlw 
was  then  dead. 

At  the  date  of  this  will  (and  for  five  yean  pre- 
viously) Mrs,  Ravenscroft  was  living  alone  with  her 
father  and  mother,  who  were  boih  advanced  in  life, 
and  her  father  was  also  in  a  very  infirm  state  of  beattfa. 
Mrs,  Itavenscroft  had  the  sole  care  of  tbem,  as  ber 
brothers  and  sisters  were  either  married  or  had  lefk 
home,  Mrs,  Ravensoroft  continued  to  live  with  bv 
parents  until  ber  own  marriage,  hereafter  menLioned. 

The  testator  made  two  codicils  to  his  will,  bearing 
date  respectively  the  24th  Jan.  1 85 1  and  the  lOtfa 
June  1852.  Neither  of  these  referred  in  any  ~— "rir 
to  the  legacy  given  to  his  daughter  Martha. 

In  March  1855  Miss  Martha  Jonea  becamed  engngca 
to  ber  present  husband,  and  it  was  arranfed  tb^  the 
marriage  should  shortly  afterwards  take  place.  Sooa 
after  the  engagement  became  Icnown,  Hra.  Jonea,  the 
mother,  gave  to  her  daughter  bank-notes  amounting  to 
1001.,  telling  ber  that  she  did  so  by  the  directioa  af 
the  testator,  but  no  reference  whatever  was  mad*  to 
the  wilt  by  the  testator  or  by  his  wife,  Utss  Jems 
considered  that  it  was  a  wedding  present  item  b« 
father,  and  she  expended  the  greater  part  of  it  apea 
her  wedding  ontfit. 

The  marriage  was  solemnised  in  the  followiag  Jaac^ 
and  about  three  weeks  after  Mr.  and  Mrs.  Rarenacnft 
went  together  to  see  the  testator,  who  was  at  thst 
time  ill  a<id  confined  to  his  bed.  Mrs.  Jonea,  apes 
that  occasion,  gave  to  Mr,  RaTenioroft  a  bniidie  ef 
bank-notes,  which  amounted  to  AOOL,  and  in  deimc 
so  said,  "  Mr.  Jones  told  me  to  give  yea  this.'  Mr. 
Ravenscroft  then  went  into  the  testator's  bed-das- 
her for  the  purpose  of  thanking  him,  and  open  Ins 
doing  so,  the  testator  said  that  he  hoped  it  wooM  da 
him  good,  or  expressed  himself  to  that  eSect.  It  iH 
not  appear  that  any  reference  was  mad*  to  the  will  *■ 
this  occasion. 

On  the  I3th  June  1856  another  codicil  wasezecatd 
by  Mr.  Jones,  which  did  not  alter  the  beqaest  te  Us 
daughter  Martha,  but  expressly  oaofirmed  his  wtU. 

The  tesUtor  did  not  die  until  the  I&th  Feb.  ISSt, 
and  bis  will  and  codicils  were  duly  proved  by  tbe 
execotors  named,  who  were  dafka,  in  the  pisiwt 
suit. 

Disputes  aross  between  the  members  of  tb*  &a3f 
as  to  ths  division  of  the  testator's  property,  and  tbb 
bill  was  filed  by  Mr,  and  Mn,  Baveascroft  against  the 
executors  for  a  general  administration  of  tbe  aMats^aal 
at  tbe  bearing  the  nsoal  aeoonnta  and  inqairia*  wen 
directed.  The  chief  clerk  was  of  opinion  that  tbe  taa 
gifts  mentioned  were  adempUons  pro  teato  ef  ths 
legacy  of  700/.  given  to  Mrs.  Ravenscroft,  and  h*  esr- 
tiSed  that  only  200^1.  with  interest  was  payable  te  bsr 
ont  of  the  estate. 

The  M,  R.  cams  to  a  contrary  conelosion,  and  *r- 
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d«r«d  pajmeot  to  Mrs.  RareDScroft  of  the  whole  of  the 
Xtfftej,  from  which  order  the  execntors  appealed. 

Bobhouie,  Q.C.  and  B.  Fox  Brutoun  anpported  the 
appeal. 

BouAgatt,  Q.C>  and  J.  H.  Taj/lor  appeared  for  the 
pita. 

The  following  were  the  aathorities  referred  to : 
Expartt  Py»,  18  Ves.  140; 
Psm  V.  Lockger,  5  Mjl.  &  Ct.  29  ; 
Montefiora  t.   Guedalla,  1  De  G.  F.  &  Jon.  93; 

1  L.  T.  Rep.  N.  S.  251 ; 
Povyt  T.  Maiufitld,  3  M7I.  &  Cr.  359  ; 
FarrU  v.  Gooiibum,  4  Jur.  N.  S.  847 ;  32  L.  T. 

Rep.  18 ; 
Montague  r.  Uontague,  14  Bear.  565 ; 
Kirk  1.  Eddoaa,  3  Hare,  509  ; 
l>ebtxe  V.  Mann,  2  Bra.  Ch.  Can.  165,  519  ; 
Xobinson  v.  WhiOa/,  9  Ves.  577  J 
M'Clure  v.  Eeatu,  29  Bear.  422;  3  L.  T.  Rep. 

N.  S.  870 ; 
Snipe  T.  Lord  Lomthtr,  S  Hare,  424. 
BofAotte,  Q.C.  hating  heen  heard  in  reply, 
liOrd  Justice  IOiiobt  Bruce  said,   that,  assaming 
the  harden  of  proof  in  the  case  before  the  conrt  to  be 
•a   to  both  of    the   satns  in  dispnte   npon   ilr.  and 
Hrs.    Rarenscroft,  he  was  of  opinion  that  thej  had 
entirely  discharged  themselTes  of  that  burden.     With 
respect  to  the  smaller  snm  giren,  the    100/1,  it  would 
seem  to  have  been  paid  over  to  the  testator's  daughter 
simply  as  some  provision  for  her  outfit,  and  so  as  to 
enable  her  to  marry  with  a  little  ready  money  in  her 
pocket ;  and  he  did  not  think,  upon  the  assumption 
that  the  harden  of  prsof  of  intention  was  on  the  lady 
and  .her  husband,  that  a  jury  could  be   reasonably  di- 
rected or  asked  to  answer  the  qnestion,  whether  that 
gift  was  intended  as  a  satisfaction  of  the  legacy,  in  any 
other  than  one  way.    With   regard  to  the  second  and 
larger  gift,  he  would  rather  prefer    not  to  give  an 
opinion  as  to  the  ground  npon  which,  to  a  great  extent 
at  least,  the   M.  R.  appeared   to    have   proceeded — 
namely,    that  the   daughter  herself  was  the  legatee, 
bat  that   the   payment    was  made,  not  to  her   bnt 
to  ber  husband.    He  did  not  rely  upon  that  gronnd, 
nor  did  he  express  any  dissent  from  it ;   bnt  he  con- 
sidered that  the  time,  circnmstances  and   manner  of 
the  gift  showed  that  it  was  intended  as  a  simple  gift,  and 
not  as  a  substitutioa,  total  or  partial,  for  the  legacy  of 
700{.  which  the  testator  had  giren  to   his   daughter 
by    his    will,    which    will    or    legacy    the    testator 
had  not,  in  bis   opinion,   in  his  mind   at  the  time. 
He    shonld   bare  been  of    that  view  independently 
of  the  last  codicil  to  the  will,  and  he  felt  that  he  was 
not  departing   from  the   case  of  Powyt  t.  Mansfield 
(uit  anlt),   nor  from   nny  other  of  the  authorities,  in 
saying  that  such  a  codicil,  even  thongb  not  deciaire  of 
the  question,  was  one  which  could  not  be  left  out  of 
consideration.   From  the  whole  of  the  facts  in  evidence, 
then,  he  felt  satisfied  that  no   ademption,  partial  or 
total,  had  been  intended,  and   therefore  the  conclusion 
of  his  Honour  in  favour  of  ilr.  and  Mrs.  Ravenscroft'a 
title  to  the  whole  of  the  legacy  of  700/.,  with  interest, 
undiminished  by  either  the  100/.  or  the  400/.,  was  the 
correct  one.  In  his  opinion  the  appeal  was  substantially 
groundless. 

Lord  Justice  Tdrser  said  that  be  was  in  entire 
agreement  with  liii  learned  brother  and  the  }(.  R.  npon 
the  question  raised  as  to  the  100/.  These  questions 
as  to  advancement  and  ademption  always  opened  up 
the  consideration  of  what  an  advancement  really  was. 
In  the  present  case,  however,  he  was  clearly  of  opinion 
that  the  100/.  was  a  gift,  and  not  an  advancement, 
and  that  it  ought  not  to  be  taken  into  acoonnt  as  part 
of  the  legacy  given  by  the  testator  to  his  daoghter. 
Bnt  he  was  obliged  to  confess  that  be  was  not  satisfied 
that  the  same  conclusion  could  be  come  to  with  respect 
to  the  400/. ;   it  appeared  to  him  that  this  sum  stood 


npon  a  different  footing.  Although  he  was  not  then 
disposed  to  acquiesce  in  the  conclusion  of  his  learned 
brother  and  the  H.  R.  npon  that  point,  the  rionbt  he 
felt  would  not  afiect  the  decision,  for,  of  course,  as  the 
L.  J.  agreed  with  his  Honour,  the  decision  at  the  Rolls 
would  be  affirmed. 

Appeal  ditmitaed ;     by    consent,  eotit  on  both 
aides  to  be  coita  in  the  cauae,  and  the  depotU  to 
be  returned. 
Solicitors  for  the  pits.,  Foa,  Wilaon  and  Meaiova- 
Solicitor    for    the    executors    appealing,    B.   B. 
Lawrence.  

May  29  and  Feb.  17. 
(Before  the  Lord  Chancellor  (Westbory). 
Re  The  Westminster  Estate  of  the  Parish  of 
St.    Sepulchre,  London,  and  Re  The  Wekt- 
minster  Bridob   Acts    1859    and  1863,  and 
THE  9  &  10  ViOT.  o.  39,  ex  parte  The  Vicar  ur 
St.  Sepulchre  and  others. 
Statutory  juriadklion—Coata    of  aala  of  landa  and 
reinvestment  of  purckase-moneya — Landa  Clauatt 
Act,  aeela.  I,  72  and  80 — Special  Acts. 
If  the  apecial  Act,  being  subsequtnt  in  date  to  the  Lands 
Claaaea  Consolidation  Act,  under  which  companies 
and  trustees  of  pubtie  undertakings  are  authorised 
to  take  land,  itself  gives  a  complete  rule  on  the 
subject  of  the  payment  of  costs,  not  only  of  pur- 
chases   of    land,    but  of  the  reinveaiment  of  the 
pnrchase-moneya,   the  operation  of  the  rule  con* 
tained  in  the  I  at  section  of  the  Landa  Ctauaet  Aet 
(whieh  provides  that  the  provisions  of  that  Act  shall, 
teithout  the  necessity  of    any  further  enactment, 
be  incorporated  in  the  fecial  Act)  ia  excluded. 
But  if  the  apecial  Act,  as  above  atated,  gives  only  a 
partial  rule,  aa,for  example^  if  it  providta  only  for 
the  costs  of  the  reinvestment  of   purchaae-moneys 
paid  into  court,  omitting  all  provision  as  to  the 
costs  of  the  original  parehaae  of  the  land,  the  pro- 
viiions  of  the  Lands  Clauaea  Act,mth  regard  to 
the  omlted  portion  of  the  subject,  teiU  be  held  to 
apply. 
The  case  of  Re  Cherry's  Settled  Estates,  6  L.   T. 
Rrp.  If.  S.  31,  obaerved  upon. 
This  was  an  appeal  by  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings  from  a  decision 
of  Kindersley,  V.  C,  on  a  petition  presented  by  the 
.Ticnr,  churchwardens  and  tmstees  of  the  parish  of  Su 
Sepulchre,  in  the  dty  of  London,  nndsr  these  circum- 
stances : 

By  the  Westminster-bridge  Act  1859  (22  &  23 
Vict.  c.  58)  the  Commissioners  of  Works  are  anthorised 
to  purchase  out  of  such  moneys  as  Parllamertt  might 
provide  and  place  at  their  disposal  the  hereditaments 
specified  in  the  schedule  thereto.  By  sect.  3  of  the 
same  Act  all  the  powers  by  the  Westminster-bridge 
Act  1853  (16  &  17  Vict,  c  46)  "either  expressly  or 
by  reference  to  the  Acts  therein  cited"  given  to  (he 
commissioners  ia  reference  to  the  hereditaments  com- 
prised in  the  Act  of  1853,  are  given  to  and  vested  in 
the  commissioners  with  regard  to  the  hereditaments 
specified  in  the  schedule  to  the  Act  of  1859. 

By  sect.  13  of  the  Act  of  1853  certain  sections 
(amongst  others  the  44th  and  49th  sections)  of  the 
Chelsea-bridge  Act  1846  (9  &  10  Vict.  c.  39)  are 
incorporated  in  and  made  applicable  to  the  Act  of  1 853. 
By  sect.  44  of  the  Chelsea-bridge  Act,  it  is  enacted 
that  any  purchase-money  agreed  to  be  paid  for  any 
hereditaments  purchased  by  virtue  of  that  Act,  "  which 
shall  belong  to  any  body  politic,  corporate,  or  colle- 
giate, y<iR«  covert,  infant,  lunatic,  or  other  person  or 
persons  under  any  disability  or  incapacity,  or  not 
legally  ealitled  absolutely  t»  dispose  of  the  premises  by 
the  sale  of  which  such  money  shall  be  produced," 
should,  in  case  the  same  sboold  excemlJiOO/.,  be  naid 
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into  the  Bank  of  England  in  the  name  of  the  Accounlant- 
General  of  the  Court  of  Cb.  to  an  account  entitled,  &c., 
to  the  intent  that  snch  mone;  should  be  applied  under 
the  direction  of  the  court  in  the  purchase  or  redemp- 
tion of  the  land  tax,  or  towards  the  discbarge  of  any 
debt  or  such  other  incumbrance  as  this  court  should 
authorise  to  be  paid,  affecting  the  same  hereditaments 
or  other  hereditaments,  standing  settled  therewith  to 
the  same  or  the  like  uses ;  and  where  sncb  money 
should  not  be  so  applied,  the  sam«  should  be  laid  out 
and  invested,  under  the  like  direction,  in  the  purchase 
of  other  hereditaments,  to  be  couTcyed  and  settled  to 
such  and  the  like  uses,  and  in  the  same  manner  as  the 
hereditaments  so  pnrchased  stood  settled  or  limited  ; 
and  in  the  meantime  and  until  snch  purchase  should 
be  made,  the  said  money  shonld  be  invested  in  the 
purchase  of  Consols  or  Bednced  Bank  Annuities. 

By  sect.  49  of  the  same  Act,  it  is  enacted  that 
when  by  reason  of  any  disability  or  incapacity  of  the 
body  or  bodies,  trustee  or  trustees,  corporation,  or 
other  person  or  persona  entitled  to  any  hereditaments 
to  be  purchased  nnder  that  Act,  the  purchase-money 
for  the  same  should  be  required  to  be  paid  into  the 
bank  in  the  name  of  the  Acconntant-General  of  the 
Court  of  Ch.,  and  be  applied  in  the  purchase  of 
other  hereditaments  to  b«  settled  to  the  like 
OSes  in  pnrsoanoe  of  that  Act,  "it  should  be 
lawful  for  the  court  to  order  the  expenses  of  all 
purchases  from  time  to  time  to  be  made  in  pur- 
suance of  that  Act,  or  so  much  of  snch  expenses  as 
the  said  court  should  deem  reasonable,  to  be  paid  by 
the  said  commissioners,  who  should  from  time  to  time 
pay  sncb  soms  of  money  out  of  the  moneys  applicable 
to  th«  purposes  of  that  Aot  as  the  said  court  should 
direct" 

Amongst  the  hereditaments  comprised  in  the 
schedule  to  the  Westminster-bridge  Act  1859,  was 
a  house,  No.  7,  New  Palace-yard,  belonging  to  the 
charity  estate  of  the  parish  of  St.  Sepulchre.  The 
eolidtor  to  the  trustees,  on  the  14Ui  Sept.  1859, 
sent  in  a  claim  for  compensation  for  this  and  an 
a^oining  bonse,  I'  including  everything,"  the  sum 
claimed  for  No.  7  being  3300A  The  negotiations 
respecting  the  adjoining  house  were  carried  through, 
and  in  Oct.  I860  the  commissioners  gave  notice  to 
the  trustees  to  send  in  their  claim  for  No.  7.  On  the 
28th  Nov.  the  trnstees  gent  in  a  claim  for  3300/.  "  in 
satisfactwn  and  recompence  for  the  value  of  their 
estato  and  interest  in  the  premises."  To  this  demand 
the  commissioners  ultimately  agreed,  and  en  the  22nd 
March  1862  the  money  was  paid  into  court. 

In  July  1862  the  trustees  presented  a  petition, 
setting  forth  a  contract  which  had  been  entwed  into 
by  them  for  the  purchaae  for  8000^  of  certain  free- 
holds in  Thames-street,  and  praying  that  the  contract 
might  be  approved,  &e.,  and  that  the  costs  of  the 
sale  of  No.  7,  from  the  trustees  to  the  commissioners, 
and  slso  the  costs  of  the  purchase  to  be  made  by 
the  trustees  nnder  the  above  contract,  might  be  paid 
by  the  commissioners. 

On  the  14th  Jan.  1863  (the  title  and  purchase 
having  been  approved  of)  Kindeisley,  V.C.  granted  an 
order,  and  diieoted  **  costs  and  expenses  according  to 
the  Act "  to  be  paid  by  the  commissioners.  On  going 
before  the  magistrate  to  settle  the  draft  order,  a  ques- 
tion arose,  the  trustees'  solicitors  contending  lihat  they 
were  entitled  to  the  costs  of  both  the  sals  and  npnr- 
chase.  The  oommissionen  contended  that  the  tmatee* 
were  entitled  to  the  costs  of  the  reinvestment  only ; 
and  the  registrar  being  of  that  opinion,  the  case  came 
befors  the  oonrt  on  nunotes,  and  the  V.C,  after 
hearing  the  case  argued,  on  the  1 9th  Feb.  gave  judg- 
ment, and  directed  the  oommiasioners  to  pay  the  ex- 
penses of  the  purchase  from  the  trustees,  as  well  as 
the  expenses  of  any  future  purchase  which  might  ba 
SBcnired  by  reinvesting  the  money  in  other  lands. 


In  delivering  judgment,  his  Honour  said  :  "  I  tbmk  I 
ought  to  put  tLprimaJacic  interpretation  on  the  words, 
that  is,  such  an  interpretation  as  the  words  Datmally 
bear,  nnless  there  is  something  to  lead  to  a  difienat 
construction.  .  .  .  It  does  not  appear  to  me  that  it  wcn;4 
be  reasonable  to  pnt  that  limited  construction  wbidi  is 
contended  for — ^to  say,  because  the  clause  only  applits 
to  cases  where  the  money  does  come  into  ooart^  ttiat, 
therefore,  it  only  applies  to  porchases  made  afks 
the  money  comes  into  court.  Then,  I  look  at  what 
may  be  called  the  abstract  jnatico  of  the  ease.  It  does 
appear  to  me  that  where  persous  are  liable  to  have  theff 
property  taken  away  for  public  pnrposec,  it  most  bs 
presnmed  that  the  public  shonld  pay  all  the  ezpeoaia 
which  the  taking  of  those  lands  entails  upon  th«  land- 
owner." 

The  AUones-Gentral  (Sir  W.  Atberton,  Q.  C), 
the  SoKcUor-General  (Sir  B.  Palmer,  Q.C.)  and  Al/rtd 
Hanton  supported  the  appeal. — It  was  conteodni  that 
the  words  "  all  porchases  "  in  the  49cb  seoioa  of  tb* 
above  Act  were  clearly  limited  to  purchases  of  stock  v 
land  made  in  pursuance  of  the  Act  with  the  moacrs 
already  paid  into  couit,  and  not  to  the  original  par- 
chases  by  the  commissioners  from  the  laadowncis.  In 
the  case  of  Re  Strachan't  EUaie,  9  Hare,  1S5,  in 
which  the  same  words  "  all  purchases"  occur.  Turner, 
L.  J.  (then  V.C.)  held  that  tlie  purchases  mentioned 
must  be  confined  to  purchases  made  with  the  Boceys 
already  in  court.  The  case  of  Re  Cherrg't  Stttied 
Ettala,  6  L.  T.  Bep.  N.  S.  31,  before  bis  Lordship  it 
March  1862,  was  also  cited. 

Ponlijix,  for  the  trustees,  the  reaps.,  pointed  ont  th* 
distinction  between  the  case  of  Cierrg'M  Btlatt*  and 
the  present.  There  the  Special  Act,  tba  Spitalfitlds 
Improvement  Act,  was  an  extension  only  of  a  fanner 
Act,  which  had  been  passed  befors  1845,  wbea  \\» 
Lands  Clauses  Act  (8  Vict.  o.  18)  came  into  operatiea. 
Here  the  Chelsea-bridge  Act  was  passed  subaeqacoUy 
to  the  Lands  Clauses  Act,  by  the  let  section  of  whuA 
it  was  enacted  that  that  Act  should  apply  to  evaiy 
undertaking  of  a  pnblie  nature  authorised  by  aay 
Act  which  should  thereafter  be  passed,  which  abosld 
authorise  the  purchase  cr  taking  of  lands  tta  snch 
undertaking,  and  that  that  Act  should  be  incorporaiad 
with  such  Act.  Hence  the  72nd  and  SOth  atetiooa  of 
the  Lands  CUoses  Act,  under  which  the  trustfcs  voaU 
clearly  be  enUtled  to  the  costs,  both  of  th*  sale  and  af 
the  repnrobase,  became  applicable  to  the  present  caaa. 
He  also  referred  to  the  remarks  of  Lord  Truro  ia  the 
esse  of 

Re  Eton  College,  15  Jnr.  45 ;  20  L.  J.  1,  Ou 

The  SoUator-Genend,  in  reply,  contended  iLat 
sects.  23  to  56  of  the  Chelsea  Act  having  been  inear- 
porated  into  the  Westminster-bridge  Act  were  intended 
to  provide,  and  did  provide,  a  new  maehioery  ia  talt- 
dtitution  for,  and  superoeasion  o^  the  provisions  of  tka 
Lands  Clsnses  Act. 

His  Lordship  reaenred  jadgmeat. 

The  Lord  Chahckixob. — The  question  ia  this 
case  is  one  of  some  nicety,  and  I  have  to  ^'"vnvf 
between  two  eonflieting  decisions  of  Turner,  L.  J. 
when  V.  C,  sod  Kindersley^  V.C.  The  qncaiiaB 
arises  on  the  oonstrtietion  of  a  eUnss  eoataincd  in  aa 
Act  of  Parliament  dineUng  certain  costs  to  bo  paid  \ij 
the  commissioners  for  carrying  ths  Act  into  tSaX, 
The  Act  imder  which  the  sals  was  made  was  lbs 
Westminster-biidge  Improvement  Act  of  1859,  and 
by  a  very  mischievou  practice  in  the  eonstraeUta  «f 
these  Acts  of  Pariiament,  that  Act,  instead  oi  cea- 
taiuing  the  rule  within  itself,  refers  to  an  aatcesdat 
Act  of  1853,  for  the  purpose  of  incorpotatang  ths  nb 
as  to  costs  pven  in  that  Act,  and  when  «•  haf* 
arrived  at  that  Act  ws  &nd  that  ws  havs  still  aaslhar 
stsge  to  go,  for  the  Act  of  1853  does  no  more  Asa 
refer  to  ths  statute  of  the  9  &  10  Viet,  c  39.  Wbethr 
these  reftrenoes  ars  at  all  available  for  tba  |aiiym  if 
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incorporating  th«  role  giren  b;  the  9  &  10  Vict.  c. 
39  iii:a  the  Act  of  1859,  so  as  to  make  it  an  in- 
telligible rale,  is  not  the  point  if  bich  has  bees  argued ; 
both  sides  being  willing  to  take  the  rale  as  giren  in 
the  sections  of  the  Act  of  the  9  &  10  Vict.  e.  39. 
Jfon  the  material  sections  in  that  Act  of  the  9  &  10 
Vict.  c.  39,  are  the  44th  and  49th  sections.  The  44th 
seciioa  is  material  in  this  wa;  only,  that  it  absolntel; 
Erects  that  all  the  parchase-moiiey  of  lands  belonging  to 
persons  who  are  nnder  disabilil^  to  contract  to  sell, 
«ither  hj  reason  of  infancy,  oorertare,  or  fidaciar; 
position,  when  paid  into  court,  shall  be  applied  in  the 
xeporchase  of  other  lands  to  the  same  uses,  and  in  the 
meantime  maj  be  applied  in  temporary  investments  in 
the  funds.  The  section  is  material  for  the  purpose  of 
showing  that  persons  under  disability  are  not  given  by 
these  Acts  of  Parliament  the  ordinary  poirers  of 
trustees,  of  being  able  to  deduct  theur  reasonable 
expenses  out  of  the  capital  of  the  trost-funds  which 
they  are  entitled  to  receive.  Then  sect  49  provides, 
reading  it  concisely,  that  "  when,  by  reason  of  dis- 
ability, the  money  has  been  paid  into  court  to  be 
applied  in  the  purchase  of  other  lauds  to  be  settled  to 
the  like  uses,"  that  On  a  shorter  form  of  expression)  is, 
"  wherever  pot«hase- money  has  been  paid  into  court 
Tinder  the  44th  section,  it  shall  he  lawful  for  the  court 
to  order  the  expenses  of  all  purchases  from  time  to 
time  to  be  made  in  pursuance  of  this  Act,  or  so  much 
of  such  expenses  as  the  court  shall  deem  reasonable  to 
be  paid  by  the  said  commissioners."  The  V.C.  has 
taken  the  words  "  purchases  from  time  to  time  to  be 
mads  in  pursuance  of  this  Act"  apart  from  the 
context.  In  his  judgment  be  says  that  be  puts 
npon  those  words,  taken  separately,  their  natural  inter- 
pretation. That  natural  interpretation  is,  that  pnr* 
chases  made  in  pureuance  of  the  Act  are  all  purchases 
of  every  description,  including  therefore  purchases 
made  by  the  commissioners,  as  well  as  purchases  made 
by  persons  out  of  the  money  they  have  received  from 
sales  to  the  commissionera.  The  V.  C.  is  of  opinion 
that  what  he  denominates  the  abstract  justice  of  the 
casexequires  this  interpretation.  I  cannot  concur  in 
that  reasoning.  I  think  it  is  impossible  to  take  these 
words  apart  from  the  context ;  and  I  cannot  admit  the 
principle  that,  in  a  matter  of  positive  law,  abstract 
juBlice  requires  or  justifies  any  departure  from  the 
established  rales  of  interpretation.  Those  established 
roles  no  doubt  admit  of  your  putting  a  secondary 
neaning  upon  words  where  the  ordinary  and  primary 
signification  would  lead  to  some  absurdity  or  some  im- 
possibility. But  where  the  conclusion  is  merely  that 
there  is  a  casus  omissus,  for  which  the  Iiegialatore  has 
cot  provided,  to  alter  the  ordinary  rales  of  interpreta- 
tion upon  the  principle  of  •  dnty  due  to  abstract  jus- 
tice, is  simply  to  legislate  and  not  to  interpret.  I 
cannot,  therefore,  concor  in  the  reasoning  by  which 
the  y.  C.  has  been  led  to  this  constraction,  or  in  the 
grounds  of  his  judgment.  It  does  not  appear  that 
the  V.  C.'s  attention  was — I  will  not  say  directed — 
but  was  fixed  upon  that  part  of  the  decision  which 
was  properly  cited  to  him,  made  by  the  present 
Lord  Justice  Turner,  when  V.C,  in  the  case  of 
Ex  parte  Strackan.  That  was  a  similar  application 
to  the  present,  arising  upon  another  Act  of  Par- 
liament, the  words  of  which  are  identical  with 
these  words  contained  in  the  9  &  10  Vict.  c.  39. 
Turner,  V.  C.  was  of  opinion  that  the  words  did  not 
enable  him  in  that  case  to  give  to  the  applicant  those 
costs  which  the  applicant  in  the  present  case  desires. 
Kow  that  decision  was  come  to  by  Turner,  V.  C,  in 
the  year  1851.  No  doubt  that  has  been  followed  in 
a  variety  of  determinations  since,  and  I  think,  there- 
fore, that  so  far  as  the  interpretation  of  these  words 
is  conceroed,  if  the  V.  C.  had  happened  to  notice  the 
'earlier  part-  of  that  case  (he  does  advert  to  the 
tnbseqaent  part  of  it)  h«  would  not  have  arrived  at  a 


difierent  conclusion  as  to  the  constraction  of  these 
words  from  that  which  was  arrived  at  by  Turner, 
V.  C.  But  I  am  still  enabled,  I  am  happy  to  say, 
to  come  to  the  conclusion  that  the  order  of  the  V.  0. 
is  right,  although  I  dissent  from  the  grounds  on  which 
he  has  based  bis  order.  No  doubt  every  one  most  feel 
that  it  is  extremely  important  that  there  should  be 
means  of  reimbursing  to  parties  under  disability  the 
costs  properly  incurred  in  transactions  of  this  nature. 
And  the  reason  is  obvious,  far  if  the  trnstee,  the 
guardian,  the  corporation,  could  not  recover  the  costs, 
incurred  in  prudent  management,  attending  these  sales, 
they  would  be  delivered  over  bound  hand  and  foot  into 
the  power  of  the  commissioners  of  undertakings  of 
this  description.  No  doubt,  on  many  occasions,  it  is 
necessary  to  resort  to  a  jury,  and  great  expense  may 
attend  the  getting  up  the  case  before  the  jury,  so  as 
to  ensure  the  charity  or  trust,  or  the  infant,  or  the 
/eme  covert,  receiving  the  proper  price  of  the  land,  and 
if  their  «ost8  cannot  either  be  deducted  out  of  the 
money  received,  or  cannot  be  obtained  from  the  pro- 
moten  of  the  undertaking,  of  course  the  person  whose 
duty  it  is  to  protect  the  interests  of  those  under  dis- 
ability would  be  compelled  of  necessity  to  abstain  from 
the  peeper  performance  of  that  dnty.  Now,  it  was 
from  considerations  of  this  kind  that,  I  think,  the 
Legislature  shaped  the  Lands  Clauses  Consolidation 
Act.  In  the  argument  of  this  case  before  me  it 
has  been  urged  with  very  great  ability  by  Mr. 
Pontifex,  who  appeared  for  the  applicant,  that  the 
rale  given  by  the  Lands  Clauses  Act  on  the  subject 
of  costs  must  be  considered  as  still  incorporated  as 
to  a  part  of  that  rale  into  the  statute  of  the  9  &  10 
Vict.  e.  39,  and  of  course  into  the  Act  of  1859. 
Mow,  the  Legislature,  in  passing  the  Lands  Claoses 
Act,  faid  down  this  principle  in  the  1st  section : 
that  its  general  provisions  should,  without  the  neces- 
sity of  any  enactment  for  that  purpose,  be  treated  as 
a  part  of  every  snbseqnent  Act  of  a  like  nature  passed 
for  a  public  undertaking.  The  language  u  express  : 
"  All  the  clauses  and  provisions  of  this  Act,"  thst  is, 
the  Lands  CUnses  Act,  "  save  so  far  as  they  shall  be 
expressly  varied  or  excepted  by  any  such  Act,'  that 
is,  the  particular  Act,  "  shall  apply  to  the  undertaking 
authorised  thereby,  so  far  as  they  are  applicable,  and 
shall,  as  well  as  the  clauses  and  provisions  of  every  other 
Act  which  shall  be  incorporated  with  such  Act,  form  part 
of  such  Act,  and  be  oonstraed  together  therewith." 
Therefore  the  general  provisions  on  the  subject  of  costs 
are  to  be  taken  as  an  integral  part  of  this  Act  of  the 
9  &  10  Vict.,  unless  they  are  expressly  varied  or  ex- 
cepted by  such  Act.  If  the  particular  Act  gives  itself  a 
complete  rale  on  the  subject,  the  expression  of  that 
rule  would  nndonhtedly  amount  to  an  exception  of 
the  subject-matter  of  the  rale  out  of  the  Lands 
Clauses  Act.  But  suppose  that  the  rale  given  by  the 
particular  Act  applies  only  to  a  portion  of  the  subject, 
does  that  interfere  with  the  rate  of  the  Lands  Clause* 
Act  remaining  incorporated  as  to  the  other  and 
separate  part  of  the  same  subject  ?  Now  the  costs  in 
matters  of  this  kind  are  divisible  into  two  separate 
parts.  There  are  the  coats  incurred  by  the  persons 
whose  lands  are  taken  anterior  to  the  money  coming 
into  court;  and  then  there  are  the  costs  of  the  rein- 
vestment of  that  money.  The  Lands  Clauses  Act  lays 
down  a  distinct  rale  with  regard  to  both,  and 
the  provisions  with  respect  to  the  costs  attending  the 
sale  and  conveyances  are  given  by  the  72nd  section  of 
the  Lands  Clauses  Act.  They  are  distinct  and  separate, 
and  they  require  the  promoters  to  pay  those  costs  to 
the  persons  whose  lands  are  taken.  According  to  the 
constraction,  therefore,  which  I  have  arrived  at  of  the 
9  &  10  Vict.,  I  find  a  distinct  rale,  not  only  with 
regard  to  the  costs  from  and  after  the  time  when  the 
purchase-money  has  been  paid  into  court,  but  I  find 
,  the  whole  subject  of  the  costs  incurred  anterior  to  tha^ 
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time  ontouched  b;  any  provision.     How,  theo,  can  I 
refuse  to  recognise  the  role  given  by  this  section,  to 
which  I  have  just  referred,  of  the  Lands  Clauses  Act, 
on  the  subject  of  the  costs  of  the  sale  and  conveyances? 
How  can  I  refose  to  recoj;nise  that  as  being  part  of 
the  9  &  10  Vict.,  seeing  that  I  am  required  to  take  it 
as  part  of  the  9  &  10  Vict.,  unless  I  find  something 
upon  the  sabject  in  the  9  &  10  Vict,  which  is  incon- 
sistent with  the  section  of  the  Lands  Clauses  Act  being 
regarded  as  a  part  of  the  9  &  10  Vict.?    The  answer 
to  tills  argument  that  was  furnished  by  the  Attorney- 
General  was  a  reference  to  a  decision  that  I  pronounced 
some  time  ago  in  a  matter  that  has    been  reported 
in   6   L.   T.   Kep.   N.   S.  31    {Re  Cherry's  Estate). 
But    that  decision  is  perfectly  consistent   with   the 
conclunon  at  whioli  I  have   arrived.      The  matter, 
onfortnnately,   by  these    references,  and  the  abaurd 
manner    in    which     they     are     worded,    becomes 
intricate ;     but    1   trust  I   shall   be  able   in  a  few 
words  to   make    the  distinction  plain.      In  the  case 
cited  by  the  Attorney-General  of  Re  Cherrg's  Estate, 
the  Act  of  Parliament  directing  the  sale  to  be  made  and 
the  land  to  be  taken  referred  to  an  antecedent  Act  of 
the  3  &  4  Vict.     It  will  be  observed  that  the  Act  of 
the  3  &  4  Vict  is  anterior  to  the  Lands  Clauses  Act. 
The  reference,  therefore,  in  the  Act  in  Re   Cherry's 
Estate  passed  over  the  Lands  Clauses  Act,  and  took 
the  rule  given  by  a  statute  anterior  in  point  of  time  to 
the  tanSe  Clauses  Act.     But  that  was  not  all.    Tbs 
rale  given   by  the  Act  in   Re  Cherry's  Estate  had 
these  remarkable  words,  that  the  lands  taken  under 
that  Act  should  in  all  respects  be  treated  and  con- 
sidered as  if  they  had  been  taken  under  the  3  &  4 
Vict,  and  that  all  the  provisions  applicable  to  trans- 
actions under  that  Act,  which  was  also  the  9  &  10 
Vict.,  should  in  all  respects  be  construed  as  if  they  had 
been  transactions  under  the  Act  of  the  3  &  4  Vict.  Now  the 
peculiarity  of  that  reference,  the  carrying  back  all  the 
purchases  and  all  the  dealings  with  the  money  under 
tbe  9  &  10  Vict.  c.  34,  to  the  3  &  4  Vict,  and  the 
mlea  and  directions  contained  in  the  3  &  4  Vict., 
compelled  me  to  pretermit  the  Lauds  Clauses  Act,  and 
of  course  to  decide   that  the  provisions  of  the  Lands 
Clauses  Act  had  nothing  to  do  with  transactions  that 
were  expressly  directed  to  be,  in  all  respects,  regulated 
and  determined  by  the  rule  given  by  an  Act  of  Par- 
liament that  preceded  by  several  years  the  enactment 
of  tbe  Lands  Clauses  Act.    But  precisely  the  reasons 
that  compelled  me,  in  that  case,  to  dissent  from  the 
V.  C,  and  to  refuse  to  apply  the  Lands  Clauses  Act, 
compel  me  in  tbe  present  case  to  apply  the  provisions 
of  that  scatnts.     For  here  I  am  carried  back  by  the 
Act  of  1839  to  the  9  &  10  Vict.  ;  and  when  I  take 
op  the  9  &  10  Vict.  I  am  obliged  also  to  take  up  as 
an  integral   part  of  that  statute   tbe  clauses  on  this 
•abject  which   are   contained  in    the  Lands   Clauses 
Act,    and   which    tbe    Legislature    compels    me    to 
look  at  as  being  a  part  of  the  9  &  10  Vict,  save 
•0  far  as  they  are  expressly  excepted  or  varied.     I 
must,  therefore,  adopt  the  argnment  of  Mr.  Pontifex. 
I  regret  that  was  not  also  presented  to  the  V.  0.    I 
think  the  V.  C.  would  have  found  in  that  confirmation 
of  tbe   conclusion   at  which   he  has  arrived.     I  am, 
therefore,  of  opinion   that,  so    far  as   tbe   particular 
■action  in  the  9  &  10  Vict  is  concerned,  the  interpre- 
tation of  that  section  is  tbe  one  that  was  given  by 
Turner,  V.  C,  and  ought  not  to  be  that  which  it  has 
nceived  from  Kindersley,  V.  C.     But,  accepting  that 
limited  interpretation,     I    find    the    whole    of    the 
anterior   costs   covered    by  an  express  clause  in  the 
Lands  Clauses  Act,  which  is  a  part  of  the  9  &  10 
Vict.,  for  there  is  nothing  in  tbe  9  &  10  Viot  which 
•zcludes  or  negatives  tbe  enactment  that  it  is  to  be 
read  as   a   part  of    that   statute.     I  must,  therefore, 
direct  tbe  cost*  to  be  paid  to  tbe  applicant  in  con- 
/ormily  with  the  V.  C's  order.    But  as  these  orders 


are  drawn  up  not  in  a  very  convenient  form  by  gins; 
the  costs  "  according  to  the  Act,"  which,  in  tru'.h,  is 
to  give  the  costs  according  to  a  labyrinth  of  words,  it 
is  necessary  to  define  that  the  cosU  are  given,  so  Ur 
as  they  are  directed  to  be  given,  by  that  section  of 
tbe  Lands  Clauses  Act  which  is  to  be  treated  as  if  it 
were  a  part  of  the  Act  of  1859.  These,  like  m^ 
other  matters  which  one  has  to  determine,  are  qnesti'W 
that  tbe  law  itself  gives  birth  to.  The  greater  put 
of  our  judicial  time  is  really  occupied  in  deciding  ques- 
tions of  which  the  law  is  tbe  parent;  and  I  am  Kfry 
to  say  that  a  great  number  of  them  have  their  birth 
and  theur  parentage  in  tbe  negligent  and  careless  mia- 
ner  in  which  Acts  of  Parliament  are  composed  1 
must  give  the  costs  against  the  apps. 

Solicitors :  for  the  apps.,  John  Gardiner,  SoUdur 
to  the  Board  of  Works;  for  the  nsps.,  Ponttfex  aai 
West 


BOIiliS  coxntT. 

Beported  b7  H.  K.  Touno,  Esq.,  Barrister-at-Law. 
Tuesday,  Dee.  22. 

ViCKERT   V.  EVASS. 

Tenant  for  U/e    and  rematndemutn — Trvslm  nd 
residuary   legatees — Discretionary    trusts  fir  in- 
vestment — Securih/. 
Whtrt  the  question  as  to  the  propriety  o/an  tarut- 
ment  by  trustees  /or    a  tenant  far  life  and  n- 
mainderman  arises  between  the  ttoo  latter  pariia, 
while  the  court  will  not,  on  the  one  hand,  sanetiM  e 
collusive   and  fraudulent    investment    that  meaW 
have  the  eject  of  diminishing  the  capital  mm  tt 
which  the    remainderman  wiU  be  tntiUed  en  (it 
death  of  the  tenantfor  life;  yel,  on  lieotirhai, 
it  is  not  in  the  power  of  the  remaindermm  Is 
require  the  investment  to  be  made  at  the  knot 
rate  of  interest,  in  order  that  the  coital  sum  msj 
be  increased. 
Where,     however,    the  trustees  are    alio  remiurf 
legatees,  and  where  there  is  a  large  discrtSen  n- 
posed  in  them,  and  no  fraud  in  the  ease,  itucnli 
seem  that  there  is  no  rule  prohibiting  an  iuest- 
ment  of  the  trust  funds  at  4t  is.ftr  cent,  en  p^ 
cient  security. 
Trustees  who  were  also  residuary  devisees  and  Itgatea 
of  the  trust  property,  witli  the  ftjlesi  trust  iifsstd 
in  them  for  investment  thereof,  invested  a  poriim 
of  it  on  a  mortgage  at  5  per  cent,  tnterest  of  frit- 
hold  ground-rents,  producing  176/.  J9er  anmm,  (• 
meet  an  annuity  of  160/.  bequeathed  to  A.  for  life, 
with  remainder  to  B.  absolutely.     The  matgef^ 
deed  provided  that,  if  the  tnterct  on  the  mokjtjs 
was  paid  punctually,  it  should  be  only  4t  5t,^ 
cent.,  and  that  the  principal  should  not  be  eaSsd  in 
before  1867 : 
Beld,  that  the  security  was  tufident : 
Held,  also,  that  at  the  death  of  A.,  B.  would  U  sntilUi 
eitherto  take  a  transfer  of  the  mortgage;  ortokmr* 
it  reaUsed,  and  y  there  should  the*  be  a  d^eiest), 
to  have  it  made  good  by  the  trusters. 
Miss  Caroline  Vickery,  the  tesUtrix  in  this  suit,  by 
her  will  devised  and  bequeathed  her  real   and  pecswal 
estate  to  the  trustees   therein  named,  upon  trast,  (^ 
of    such  her  estate,    to    invest    "such  a  sum  of 
money  in  or  upon  tbe  publie  stocks,  or  the  fuids  <r 
securities  of  tbe  United  Kingdom,  or  npoo  tbe  seaiitT 
of  freehold  or  copyhold  hereditaments  in  Eii|)sad  in 
the  namea  of  her  said  trustees,  as,  when  so  invntci 
would  produoa  by  and  from  the   dividends  or  "^"^ 
to  arise  from  such  investment  the  annual  sam  of  ^Vm. 
and  to  pay  tbe  same   to  Francis  WilUam  JehssK"* 
Vickery  for  life  ;"  and  after  hia   death   tbs  teiWrH 
directed  that  «  her  trnstees  should  stand   yusetswlrf 
the  stocks,  funds  and  securities  in  or  opon  sbick  tlia 
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iDTflstinsnt  thereinbefore  directed  to  be  made  for  the 
parpose  of  prodaeing  the  said  annnal  sam  of  150/, 
sboald-  hare  been  made  npon  trust  for  her  nephew 
Francis  Vickery  for  liis  own  nse  and  benefit."  The 
testatrix  bj  her  will  also  declared  that  notwithstanding 
the  directions  thereinbefore  contained  for  investing 
sufficient  portions  of  her  tmst-estate  to  prodnce  the 
annual  sum  of  150/.,  it  should  not  be  obligatory  on  the 
tmsteea  to  make  such  inrestment  specifically,  unless 
they  were  able  to  do  so  without  selling  freehold  or 
leasehold  property,  shares  in  companies,  or  other  in- 
Testments,  but  thai  they  should  retiun  such  heredita- 
tnents,  shares  and  investments  unconverted,  so  long  as 
they  in  their  uncontrolled  discretion  should  think 
proper,  and  that  in  the  meantime  the  rents,  dividends 
snd  proceeds  of  such  hereditaments,  shares  and  in- 
Tsstmenta  should  with  the  proceeds  of  other  parts  of 
her  trust-estate  be  applicable  to  the  payment  of 
such  annuity;  and  that  bar  trustees  should  not  be 
answerable  either  for  any  depreciation  in  the  value  of 
such  shares  or  investments,  or  for  any  loss  which  might 
arise  from  the  sale  thereof  by  reason  of  their  not 
liaving;  sold  the  same  at  any  particular  time ;"  and  the 
testatrix  gave  her  trustees  the  fullest  discretionary 
power  she  was  able  to  confer  upon  them,  either  to  sell 
the  shares  and  investments  or  not,  and  to  retain  them 
as  long  as  they  might  think  it  expedient  so  to  do. 

The  testatrix  then  appointed  the  defts.  the  executors 
«f  her  will,  and  made  them  the  residuary  devisees  and 
legatees  thereunder.  The  testatrix  died  in  Dec.  1861. 
The  estate  was  mora  than  sufficient  to  satisfy  the 
cUims  npon  it.  The  defts.  set  apart  3530/.  to  meet 
the  annual  sum  of  150/.,  and  they  invested  the  some 
on  mortgage  of  freehold  ground-rents,  amounting  in 
the  whole  to  the  annual  sum  of  176/.  The  property 
in  respect  of  which  those  ground-rents  were  reserved 
consisted  of  ten  newly-erected  houses  in  Colville- 
square  and  ColviUe-terraoe  west,  Notting-hill.  The 
mortgage-deed  contained  a  provision  that,  if-  the 
interest  (which  was  reserved  at  the  rata  of  bL  per 
cent.,  reducible  upon  punctual  payment  to  4/.  5>.  per 
-cent.)  was  duly  paid,  the  principal  should  not  be  called 
in  till  Oct.  1867. 

The  pit.  in  this  suit  was  Francis  Vickery,  and  be 
-filed  the  bill  in  it  against  the  trustees  of  his  aunt's 
will,  praying  a  declaration  that  the  mortgage  security 
'was  not  a  proper  investment,  and  for  a  decree  for  the  due 
administration  of  the  trusts  of  the  will. 

The  two  questions  to  be  determined  were,  first, 
whether  the  trustees  had,  nnder  the  eirenmstaoces  of 
Ibe  case,  a  discretionary  power  to  make  the  investment 
in  dispute ;  and  secondly,  whether,  if  they  had  such 
«  discretionary  power,  the  investment  was  a  proper 

CDS? 

The  answer  to  the  first  question  depended,  of  course, 
open  the  construction  to  be  placed  by  the  court  npon 
the  terms  of  the  will  above  stated.  The  answer  to  the 
aeoond,  npon  the  consideration  whether  the  mortgage 
property  was  in  itself  a  sufficient  security  to  answer 
the  trusts  of  the  will  ? 

The  pit.  contended  that  the  security  was  insufficient, 
smd  iu  support  of  that  adduced  the  evidence  of  a  Mr. 
Harsh,  surveyor,  who  swore  that  the  ten  houses  in 
■question  were  in  a  new  neighbourhood,  and  recently 
pnilt ;  that  when  he  sarveyed  them  six  of  them  were 
■lutenanted;  and  that,  in  his  opinion,  the  market  fee- 
-aimple  value  of  the  whole  ten  houses,  subject  to  the 
•leases,  did  not  exceed  4000/.  A  Mr.  Debenham  also 
-stated  that  the  present  market  value  was  from  3950/. 
to  4150/. 

On  the  other  hand,^  Mr.  Norton,  an  inctioneer, 
■wore  that  the  present  value  was  4576/.  (taking  it  at 
twenty-six  years'  purchase),  aud  that  when  the  other 
iionses  in  the  neighbourhood  should  be  completed,  a 
Ugher  pries  would  be  realised.  A  Mr.  Faster,  an 
4Mctioneer,  taking  the  valoe  at  twenty-seven   years' 


purchase,  which  he  swore  was  a  fair  calculation,  valued 
the  properly  at  4752/. 

Selun/H,  Q.C.  and  Druce  appeared  for  the  pit.  and 
contended  that,  by  the  trusts  reposed  in  the  trustees, 
they  conid  not  fix  the  amount  to  be  set  apart  to  meet 
the  annuity;  they  could  only  determine  npon  the  mods 
in  which  the  due  amount  when  set  apart  was  to  bs 
invested,  and  that  even  then  they  were  bound  by  the 
strict  rules  of  the  court : 

Stidmey  v.  Semll,  1  M.  &  Cr.  8 ; 

If  orris  V.  Wright,  14  Beav.  291  ; 

Slrettm  v.  AshmaU,  3  Dr.  12. 
By  those  rules  the  investment  should  have  been  made 
at  4  per  cent.,  so  as  to  give  the  pit.  a  larger  capital 
sum  when  he  came  into  possession  of  it.  They  also 
insisted  that  the  security  was  insufficient,  relying  upon 
ihe  evidence  so  adduced  for  the  pit.  as  aforesaid,  and 
urged  that  the  security  ought  to  have  been  one  that 
was  realisable  immediately,  or  before  1867. 

Sottthgate,  Q.C.  and  Whitehouse,  for  the  defts., 
denied  the  accuracy  of  the  construction  put  by  the  pit. 
on  the  trusts  reposed  in  the  trustees.  They  said  that 
the  tiusts  were  in  all  respects  absolute,  and  had  been 
exercised  with  perfect  bona  fidet.  They  commented 
on  Ibe  case  of  Slickney  v.  Stieett,  and  insisted  that 
the  security  was  ample ;  for  if  the  rents  wen  unpaid  ths 
landlord  could  enter  and  determine  theleases.  Theydted 

JoMt  V.  I^wit,  3  De  6.  &  Sm.  471 ; 

Atpland  v.  VVatU,  25  L.  J.,  N.  S.,  53,  Cb. 
The  Masteb  of  the  Rolls,  addressing  himself  to 
the  second  qnestion  first,  said: — I  am  of  opinion  that 
the  freehold  ground-rents  ore  a  sufficient  security.  In 
truth,  it  is  not  merely  the  ground-rents,  but  ths 
houses  themselves,  which  form  the  security,  for  th» 
ground  landlord  may  enter  and  take  possession  if  the 
ground-rents  are  not  paid.  Upon  the  other  qnestion, 
however,  I  have  felt  more  difficulty ;  and  I  have  not, 
so  far  as  I  am  aware,  any  authority  to  guide  me. 
The  traits  for  investments  in  the  will  ere  very  large 
and  clear.  The  pit.  here  is  a  remainderman.  I  think 
that,  while  on  the  one  hand  this  court  will  not  sanction 
a  collusive  and  fraudulent  investment  that  would 
have  the  eSiact  of  diminishing  the  capital  sum  to 
which  the  remainderman  is  entitled  on  the  death  of 
the  tenant  for  life ;  yet,  on  the  other  hand,  it  is  not 
in  the  power  of  the  remainderman  to  nqiure  that  the 
investment  shall  be  made  at  the  lowest  rate  of  interest 
in  order  that  the  capital  sum  may  be  increased.  It 
occurred  to  me  dnting  the  argument,  whether  a  lios 
might  not  be  drawn  by  the  court  by  analogy  to  the 
rate  of  interest  charged  against  accounting  parties, 
and  whether  the  conrt  might  not  then  say  that  the 
money  should  be  invested  at  the  rate  of  4  per  cent. 
Where,  however,  there  is  no  fraud,  and  there  is  a  large 
discretion  vested  in  the  trustees,  I  do  not  know  of  any 
rule  which  prohibits  an  investment  at  4jf  per  cent. — 
the  security  being  ample,  and  the  trustees  entitled,  as 
residuary  legatees,  to  any  benefit  that  may  accruo 
thereby.  It  was  pointed  out  in  the  course  of  the  argu- 
ment, that  the  principal  money  in  this  case  cannot  be 
called  in  for  three  years ;  so  that,  if  the  tenant  for 
life  dies  before  1867,  the  remainderman  may  be  pre- 
judiced. I  am  of  opinion  that,  at  the  death  of  the 
tenant  for  life,  the  remainderman  will  be  entitled, 
either  to  take  a  transfer  of  the  mortgage,  or  to  have  it 
realised ;  and  if  there  should  then  be  a  deficiency,  to 
have  that  made  good  by  the  trustees.  Although  I  an 
of  opinion  that  the  security  is  a  good  and  sufficient 
one,  yet  I  think  it  will  not  be  right  to  dismiss  the 
bill,  for  the  pit.  was  clearly  entitled  to  come  here  to 
have  the  fund  properly  secured.  There  mnst  there- 
fore be  a  dedantion  that  the  security  is  sufficient,  and 
that  all  further  proceedini^  be  stayed,  and  with  liberty 
to  apply.  I  shall  not  make  any  order  as  to  costs. 
Solicitors  for  the  pit.,  Vav>e>  and  Son. 
Solicitors  fur  the  defts.,  StUtman  an^  .Veats. 
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WlLUAMS  V.   HbADLAND. 
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V.  C.  STUABT'S  OOTJBT. 

Keportod  by  Jauu  B.  Divrosox  »iid  Ebward  Wccslov, 
£aqrs.,  ol  Llncoln'i-lnu,  llarrlj>tere-at-L»w. 

Salurday,  Jan.  23. 
WlLUAMS  V.  Hkaolaxd. 
IndemnUi)  of  executor* — Shares  w  mine* — Order  of 
the  court  a  mfficieat  indemnUj/  agaimt  any  liabUily 
arxring  therefrom. 
Where  in  an  adminittration  nut  executors  claimed  to 
be  allowed  to  retain  part  of  the  residuary  estate  as 
an    indemnity   against  any  personal  liabiUty  that 
might  arise  in  respect  of  mining  shares,  part  of  the 
Ustator's  estate  at  the  lime  of  his  death,  but  since 
sold,  though  not  registered  in  the  natne  of  the  pur- 
chaser !  • 
/( toas  held,  that  the  executors  were  sufficiently  indem- 
nified by  the  order  of  the  court,  and  that  it  was 
only  necessary  that  the  residuary  legatee  should  un- 
dertake to  be  answerable  for  am/  &aim  that  might 
arise. 

This  wu  an  adminUtt'ation  suit. 
The  testator  Wm.  Headland  beqaeatbed  to  the  defts. 
Francis  John  Headland  and  Edward  Headland  and  the 
sorriror  of  them,  all  bis  peraonal  estate  upon  trust,  as 
to  one-third  thereof,  to  conve;,  assign,  pay  and  delirer 
the  si\ms  to  the  separate  use  of  the  pit.  Isabella  Ann 
Williams,  and  as  to  the  remaining  two-third  parts,  at 
their  and  his  absolute  discretion  to  sell  snch  parts 
thereof  as  shoald  not  consist  of  money  or  aecorities 
for  money,  mining,  railway,  or  other  shares  or  descrip- 
tion of  property  not  bearing  interest,  dividends,  or 
annnal  produce,  and  to  invest  the  same  as  therein  men- 
tioned, and  stand  possessed  of  the  interest,  dividends 
and  annnal  produce  thereof,  npon  trust  to  pay  the 
same  to  A.  M.  Headland  for  life,  and  after  her  decease 
to  pay,  transfer  and  assign,  assure  and  convey  the  said 
two-third  psrts  or  shares  of  bis  said  personal  estate, 
and  the  stocks,  funds  and  other  securities  upon  which 
the  same  might  b«  then  invested,  onto  K.  M.  Headland 
and  C.  Headland  absolutely : 

Testator  died  on  the  3rd  April  I860.  At  the  time 
of  his  death  he  was  possessed  of  shares  in  certain 
mines,  and  the  only  question  now  was,  whether  the 
executors  were  entitled  to  have  a  fund  set  apart  for 
thaur  protection  out  of  the  residuary  estate,  to  answer 
any  liability  that  might  hereafter  arise  in  respect  oi 
ten  shares  in  the  Wheal  Ellen  Mine,  and  five  shares  in 
the  East  EuUer  Mine,  both  in  Cornwall. 

The  shares  had  been  sold  for  2s,  6d,  per  share,  but 
had  not  been  registered  in  the  name  of  the  purchaser ; 
and  the  execntors  said  that  they  were  informed  and 
believed  that  the  testator's  estate  might  be  made  liable 
for  future  calls. 

ifalins,  Q.  C.  and  IF.  B.  Melcill,  for  the  pit,  con- 
tended that  the  executors  were  not  authorised  to  re- 
tain any  portion  of  the  testator's  estate  by  way  of 
indemnity,  and  asked  that  they  might  be  ordered  to 
pay  over  the  balance.    They  cited 

Waller  v.  BarreU,  24  Beav.  413  ; 
BenneU  r,  Lytton,  2  J.  &  H.  155  ; 
Daines  r.  Nicolson,  2  De  G.  &  J. ;  31  L.  T.  Bep. 
374. 
.  Bacon,  Q.  C.  and  Toulmin,  for  the  delta.,  contended 
that  it  was  the  established  custom  of  the  court  to  per- 
mit executors  to  retain  a  sufficient  sum  in  their  hands 
to  secure  them  from  any  risk ;  that  nntil  the  passing 
of  Lord  St.  Leonards'  Act  (22  &  23  Vict  c.  35),  exe- 
coton  were  entitled  to  an  indemnity  against  liability 
arising  under  corenanta  in  leases.  The  present  was 
an  analogons  case,  though  unprovided  for  by  the  sta- 
tutes; and  they  asked  that  200il  Three  per  Cent 
Consols  might  be  set  apart  to  answer  any  claims 
that  might  be  made  against  them  in  respect  of  the 
«harea. 


The  Vicb-Ohakcbllob.— I  observe  that  Wood,  V.C. 
in  the  caaeofitomeM  t.  J^ton,  which  has  been  rtftrred 
to,  took  care  to  put  bis  order  upon  the  broadest  ground, 
I  cannot  imagine  anything  more  dangerous  than  to 
throw  the  least  doubt  upon  the  extent  to  which  a 
decree  of  this  court  is  an  indemnity  to  executors.  U 
this  conrt  orders  a  sum  to  be  paid  to  an  execotor,  or 
orders  an  execntor  to  pay  a  som,  or  takes  it  oat  of 
his  hands,  that  order  if,  generally  speaking,  as 
indemnity  to  the  executor.  But  the  conrt  is  always 
careful  of  the  case  of  those  who  may  have  denuods 
against  the  estate  not  at  present  made,  or  not  at 
present  appearing,  and  for  this  reason,  as  U>rd 
Cottenham  long  ago  pointed  out,  the  old  practios  of 
the  court  was,  that  every  legatee,  before  be  got  psj- 
ment  of  his  legacy  through  a  deerto  of  the  court,  wa 
obliged  to  enter  into  a  recognisance  te  refund,  in  ass 
demands  should  be  made  against  the  estate  which  did 
not  then  appear.  That  practice  gradually  got  into 
disuse,  but  that  course  of  the  court  clearly  shows 
that  what  the  court  had  in  view  was,  aot  merely 
the  indemnity  of  the  executor,  but  care  witk 
reference  to  the  rights  of  those  who  might  ban 
demanda  against  the  estate  not  then  appeaiiec, 
so  as  to  preserve  those  demands  sgainst  tli« 
assets  in  the  hands  of  theee  who  were  to  receive 
them  from  the  court  The  M.R.,  in  Waller  y.  Barr^ 
had  a  case  before  him  of  a  demand  for  an  indemnity, 
in  the  shape  of  setting  apart  a  speciSo  fund  to  ssswa 
an  apprehended  hresch  of  covenant  in  a  lease.  Is 
that  case  the  chief  clerk  certified,  upon  a  reference 
for  providing  a  proper  indemnity,  the  case  bebg  one 
in  which  an  indemity  was  necessary,  that  recognisances 
by  the  legatees  who  were  to  receiva  the  money  ont  of 
conrt  woiild  be  a  sufficieut  indemnity,  and  so  the  iLB. 
held.  In  that  case  he  reviewed  the  whole  of  tie 
authorities,  and  showed  very  clearly  the  prindple  npon 
which  the  court  acts.  I  notice  that  case  beonse  it 
was  one  in  which  there  was  no  decree  for  gensrJ  sd- 
ministration,  a  case  in  which,  therefore,  the  eiecnlen 
had  not  been  indemnified  by  the  order  of  the  court  in 
the  admioutration  of  the  esute.  It  follows,  {ton 
what  be  pointed  out,  that  when  the  court  toe 
implicitly  follows  the  decisions,  a  great  deal  «f 
injustice  is  done,  and  more  is  done  than  is  necei- 
sary  with  reference  to  the  rights  of  those  who  miy 
be  entitled  to  demauds  against  the  estate,  v 
than  the  proper  indemnity  of  the  executors  require! ; 
The  general  rule  is,  that  what  the  conrt  ordeis  to  k» 
done  as  to  an  estate  is  an  indemnity  to  the  execntors ; 
as  the  M.  B.  stated  in  the  case  of  Waller  v.  Barrttt. 
I  do  not  mean  to  say  that,  where  an  executor  i> 
ordered  to  pay  a  sum  in  a  suit  which  is  not  for  tlx 
administration  of  the  estate,  it  will  protect  him  from 
creditors.  But  I  apprehend  in  a  suit  for  tbe  adminit- 
tration of  an  estate,  if  the  court  orders  him  to  p>; 
money,  that  is  a  perfect  security  to  him ;  for,  nnlea 
that  were  so,  it  would  paralyse  the  functions  of  tba 
conrt  Now,  what  I  have  to  look  to  is,  what  is  »»W 
on  the  part  of  the  executors,  and  what  on  the  part  of 
the  legatee,  and  what  it  is  proper  for  the  coot  to  do. 
The  case  is  one  in  which  the  apprehended  liabilii;  » 
in  respect  of  shares  sold  but  not  registered  to  the  pur- 
chaser. It  is  impossible  to  say  in  such  a  esse  tlisC 
there  may  not  be  some  demand  against  tbe  «'*^' 
and  tbe  liability  of  tbe  executors  is  thus  breo«W 
nearer  and  in  a  more  instant  way  than  under  oilier 
circumstances  it  might  be.  But  to  set  apart  s  taa 
to  answer  the  liability  would  seem  to  he  a  gre<» 
injustice  to  the  residuary  legatee,  and  more  than  tta 
executors  upon  any  principle  are  entitled  to  aik.  u, 
in  this  case,  the  residuary  legatee  undertakes  to  inu* 
good  any  lUbility,  or  to  answer  any  demsod  that  fsf 
be  made  in  respect  of  these  sold,  unregistered  shaM. 
that  is  enough,  in  my  opinion,  to  enable  biu  to  «<*" 
the   money  out  of  tbe  court     UnqnestioDably,  tw 
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CQ-  B. 


-order  of  the  conrt,  so  far  as  the  liability  of  the  execa- 
tors  is  concerned,  is  a  complete  indemnity,  and  I 
-would  not  hare  it  supposed  that  I  entertain  a  moment's 
doubt  about  it. 

Saeon,  Q.C.  said  he  onderstood  that  the  residuary 
legatees,  the  pit.  and  the  two  others,  were  to  undertake 
to  be  answerable. 

The  Vicb-Chxncbllob. — Upon  their  undertaking, 
the  payment  will  be  made. 

Solicitors :  for  the  pit.,  C.  J.  Aunpfon ;  iqf  the 
defts.,  Walker  and  Twyfori. 


V.  0.  WOOD'S  OOUBT. 

Bcported  I17  W.  B.  Bxxxkt  and  Edwabd  Lu>td,  Eaqn., 
Bairlsters-at-Law. 

Saturdag,  Jan.  30. 

Blamd    v.    PLtnoiBB. 

Coiutruetion — Uarriage-tettUment — Poatr  of 

appointmtnt. 

A  power  of  appointment  in  a  marriage-tUlemmt  tons 

to  be  exercised  injavour  of  "alt  and  every  or  any 

child  or  children :" 
Beld,  that  than  uiorde  conferred  a  right  of  appointing 

the  tohole  fund  to  one  or  more,  in  exclusion  of  the 

others  qftuch  children. 

The  main  qnestiou  on  this  petition  arose  upon  the 
construction  of  a  power  of  appointment  over  a  sum  of 
4000/.,  contained  in  the  marriage-settlement  of  Mr. 
and  Mrs.  Bland,  dated  tBe  IStb  Nor.  1802.  The 
-sum  mentioned  was  assigned  to  the  trustees  of  the 
«ettlement  on  trust,  after  the  death  of  the  surrivor  of 
the  intended  hnsband  and  wife,  "to  transfer  the  stocks, 
fands  and  securities  "  whereon  the  trust-moneys  were 
invested  "  to  and  between  or  amongst  all  and  every 
or  any  child  or  children  "  of  the  marriage  "  in  such 
part  and  proportions,  at  such  age  or  respective  ages, 
days  or  times,  and  subject  to  such  provisoes,  conditions 
and  limitations,  over  for  the  benefit  of  some  or  one 
of  the  said  children  "  as  the  hnsband  and  wife  by 
deed,  or  the  survivor  by  deed  or  will  should  appoint ; 
and  in  default  of  appointment,  "  upon  trust  to 
transfer  and  assign  the  same,  or  so  much  and  such 
part  thereof  concerning  which  no  sneh  direction  or 
appointment  as  aforesaid  should  be  made  to  and 
between  or  amongst  all  and  every  such  child  or 
children "  in  equal  sh.-ues.  There  were  five  children 
«f  the  marriage  who  all  survived  their  parents — 
William  Handley,  Emma  Sheppard,  Jane,  Rivett 
Henry,  and  Thomas. 

Dr.  and  Mrs  Bland  by  a  deed-poll  under  their 
hands  and  seals,  dated  the  4th  Feb.  1833,  appointed 
one-fiftli,  800/.,  subject  to  their  life-interest,  to  their 
aon  Thomas. 

By  a  deed-poll  in  similar  form,  dated  the  21st  May 
183 1,  Dr.  and  Mrs.  Bland  jointly  appointed,  subject 
to  their  interest,  200/..  a  further  part  of  the  4000/.,  to 
their  eon  Thomas,  and  3000/.  the  remainder  of  the 
enm  to  their  daughter  Jane. 

After  the  death  of  Dr.  Bland,  doubta  arose  as  to 
the  validity  of  the  latter  deed  of  appointment,  and 
thereupon  Mrs.  Bland,  by  a  deed  of  the  I4th  April 
1859,  appointed  all  the  trust-fnnds  over  which  she  had 
a  power  of  appointment  by  virtue  of  the  settlement, 
«icept  the  sum  of  5L,  to  Jane  Bland.  The  petition 
was  presented  by  Incumbrancers  on  the  one-fifth  of 
Thomas  Bland. 

J.  Pearetn,  for  the  petitioners,  stated  the  facts  of 
the  case. 

Phear,  for  Jane  Bland,  contended  that  the  words 
"  for  all  end  every  or  any  child  or  children  "  were  not 
intended  to  confer  an  exclusive  power  of  appointment, 
that  therefore  the  deed-poll  of  May  1834  was  invalid, 
and  that  of  1859  most  stand;  the  words  "or  any" 


were  intended  to  apply  to  the  case  of  there  being  only 
one  child  of  the  marriage. 

Sogers,  for  Thomas  Bland,  argued  that  these  words 
were  expressly  intended  to  give  such  an  exclnsivs 
power  as  in  the  case  of  a  covenant  for  farther  assur- 
ance of  "  all  and  every  or  any  the  premises  "  conveyed  ; 
it  was  not  "  or  any  the  child,"  which  wonld  have  beea 
the  proper  form  on  Mr,  Phear's  contention ;  in  the  gift 
over  on  default  of  appointment  the  words  "  or  any  " 
were  omitted. 

Phear  in  reply. 

The  VicbCbancellob  said,  that  it  appeared  to 
him  that  the  power  was  intended  to  give  a  right  of 
exclnsiva  appointment ;  he  thought  that  the  words 
were  such  as  conveyancers  generally  used  for  the 
purpose  of  distinguishing  between  a  whole  or  a  part. 
It  might  be  said  also  that,  if  there  were  only  one 
child,  the  necessity  for  making  any  appointment 
could  hardly  arise,  so  that  the  words  "  or  any,"  upon 
the  contention  of  Mr.  Phear,  would  hardly  be  of  aoy 
efiect ;  by  following  the  other  construction  full  fores 
wonld  be  given  to  these  words.  He  should,  therefore, 
bold  that,  under  the  words  of  this  power.  Dr.  and  Mrs. 
Bland  might  appoint  the  whole  fund  to  one  or  more 
exclusively  of  the  others  or  other  of  their  children. 

Solicitors,  Cree  and  Last. 


(Sommon  Halo  Courts. 
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Beported  by  Jomf  THOHFSoic    and  T.  W. 
Esqa.,  Borristers-at-Law. 


Wednesday,  Jan.  20. 

Rbo.  v.  Carkdthers. 

Xelropolitan  Building  Act — PMie  buHding — Churek 

— Construction  ofvalis. 
A.   district  turvegor  required  the  builder  of  a  new 
chitrch  to  ntakt  the  footings  double  the  widlk  of  the 
proposed  umlls,   according  to  No.  8  of  the  pr»- 
liminary  rules  m schedule  I,  and  for  omitting  to  do 
so  laid  an  information  against  Aim,  and  a  magis- 
trate made  an  order  under  sect.  46  requiring  the 
builder  to  comply  with  the  requisition : 
Held,  that  the  order  was  bad,  as  a  church  mts  a  piMic 
buUdiag  and  exempted  by  sect,  SO  from  the  operalioit 
of  the  rules  of  coualruetion  in  schedule  1. 
Bule  nist  to  quash  an  order  made  Ang.  29,  1863,  by 
one  of  the  metropolitan  police  magistrates,  nnder  the 
Metropolitan  Bnilding  Act  (18  &  10  Vict.  c.  122),  s.  46, 
on   the   deft   Wm.  Carruthers,  directing   him  within 
fourteen  days  to  comply  with  a  notice  served  on  him 
by  Mr.  Legg,  the  district  surveyor,  and  to  pay  2/.  4«. 
for  costs. 

The  deft.,  a  builder,  was  engaged  in  building  a  church 
in  Lamb-lane,  Hackney,  Middlesex,  and  was  charged 
in  an  information  by  Mr.  I^gg  with  omitting  to  make 
the  footings  double  the  width  of  the  proposed  walla  of 
the  church,  as  he  had  given  him  notice  to  do. 

The  information  and  complaint  were  heard  on  the 
29th  Ang.  last,  before  John  Leigh,  Esq.,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  and 
it  was  then  proved  that  the  building  referred  to  in  the 
said  information  and  complaint  was  a  public  bnilding, 
namely,  a  church,  and  the  magistrate's  attention  was 
drawn  to  sect.  30  of  the  Metropolitan  Building  Act, 
18  &  19  Vict,  c  122,  which  enacts  "that  notwith- 
standing anything  contained  in  that  Act,  every  public 
bnilding,  including  the  walls,  roofs,  floors,  galleries  and 
staircases,  shall  be  constrticted  in  such  manner  as  may 
be  approved  of  by  the  district  surveyor,  and  in  the 
event  of  disagreement  in  such  manner  ai  may  be  deter- 
mined by  the  Metropolitan  Board  of  Works."  It  was 
contended  that  the  rules  of  construction  contained  ia 
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the  Act  were  expreiuly  confined  to  private  buildings 
and  buildings  of  the  wsrehouse  claas,  and  were  not 
applicable  to  public  baillings  «t  all,  and  that  the  Act 
gave  the  magistrate  no  Jurisdiction  over  and  no  power 
to  interfere  with  (he  construction  of  any  public  building, 
but  that  all  public  buildings  were  to  be  constructed 
nuder  the  supenrision  and  responsibility  of  the  district 
sorreyor,  subject  in  the  event  of  disagreement  between 
him  and  the  architect  to  an  appeal  to  the  Metropoliian 
Board  of  Works. 

The  magistrate  overruled  the  objection  and  ad- 
judged William  Corruthers,  within  fourteen  days  from 
the  date  of  the  said  order,  to  comply  with  the 
requisitions  of  the  said  notice,  and  to  make  the  said 
footings  double  the  width  of  the  walls  of  the  said 
bnilding. 

The  following  is  a  copy  of  the  notice  referred  to  in 
the  said  order  and  in  the  said  notice. 
"Metropolitan  Building  Act  1855  (18  &  19  Vict.  c. 
122),  8.  45. 

"  District  Surveyor's  Office. 

"  To  Mr.  William  Carmthers,  of  Reigate, 
"  Surrey,  builder. 

"  With  reference  to  the  works  at  the  building  un- 
der mentioned,  and  now  in  progress  under  your  super- 
intendence as  the  builder  engaged  in  executing  the  same, 
I  hereby  giye  yon  notice  that  they  are  not  conformable 
to  the  rules  of  the  Building  Act  in  the  particulars 
hereunder  stated,  and  1  require  you,  within  forty- 
eight  honrs  from  the  date  hereof,  to  render  the  same 
conformable  to  the  rales  of  the  said  Act  in  such  par- 
ticohu*.  Bnilding  referred  to,  Church.  Situation  of 
building.  Parish  of  Hackney.  Street,  Lamb-lane. 
Number  in  street  (if  any).  Description  of  the  locality 
(if  the  site  be  vacant  ground). 

"  Particulars  of  work  done  contrary  to  the  Act  and 
to  be  amended : 

"  The  footing  not  being  doable  the  width  of  the 
intended  walls  of  the  said  building. 

"  Particulars  of  work  required  to  be  don*  by  the 
Act,  but  omitted,  but  now  to  be  done : 

"The  footings  to  be  made  double  the  width  of  the 
proposed  wall. 

"  Particulars  of  work  to  be  cnt  into,  laid  open,  or 
palled  down  to  ascertain  the  nature  of  the  works 
•zecnted. 

"Dated  this  5th  day  of  Aog.  1863. 

(Signed)  "Geobob  Leoo. 

"  District  Surveyor  of  West  Hackney." 

Luih  {Phtar  with  him). — It  is  contended  that  the 
rules  for  the  construction  of  buildings  and  walls  in  the 
first  schedule  to  the  Act  apply  to  all  public  as  well  as 
private  buildings.  A  church  is  a  public  building 
within  the  interpretation  clause,  sect.  3 ;  but  in  the 
buildmgs  specified  in  sect.  6  as  those  which  are  to  be 
exempted  from  the  operation  of  part  I.  of  the  Act,  a 
church  is  not  mentioned ;  a  church  therefore  remains 
subject  to  the  provisions  of  part  I.  of  the  Act :  (sect.  7.) 
Then  sect.  12  enacts  that  walls  shall  be  constructed 
of  such  substances  and  of  such  thickness  and  in  such 
manner  as  are  mentioned  in  the  first  schedule  of  the 
Act.  And  therefore  the  walls  of  a  new  church  are 
to  be  constructed  according  thereto.  Sect.  30  only 
gives  discretion  to  the  district  surveyor,  subject  to  ap- 
peal to  the  Metropolitan  Board  in  ease  of  disagreement 
in  matters  which  are  not  provided  for  by  the  Act ;  but 
the  present  is  a  case  which  is  provided  for  by  the  first 
schedule  to  the  Act.  Then,  if  that  be  so,  the  district 
surveyor  having  given  the  notice  required  by  sect  45, 
calliog  on  the  builder  to  construct  the  walls  in  con- 
formity to  the  Act,  the  magistrate  had  power,  under 
sect.  46,  to  make  the  order  in  question. 

C.  G.  Addiion  contra. — The  buildings  specified  in 
sect.  6  are  buildings  which  are  to  be  wholly  exempt 
from  the  control  of  the  Act.  It  is  not  contended  that 
a  chorch  is  wboUy  exempt,  but  that  it  is  apablio 


building  within  sect.  30,  and  to  be  erected  in  sDclr 
manner  as  may  be  approved  of  by  the  district  surveyor, 
subject  to  appeal  to  the  Metropolitan  Board  in  cate  of 
disagreement.  Here  the  builder  contends  that  it  is 
unnecessary  to  have  the  walls  of  tlie  thickness  rrqsired 
by  the  district  surveyor.  The  surveyor's  judgment  is 
not  to  be  arbitrary,  but  to  be  subject  to  appeal  to  the 
Metropolitan  Board.  If  so,  the  magistrate  bad  no 
jurisdiction  to  make  the  order. 

CuciCBURN,  C.  J. — I  am  of  opinion  that  the  aria 
of  th;  magistrate  must  be  quashed.  The  qnesties 
turns  upon  the  30th  section  of  the  Uetrupolitu 
Building  Act,  18  &  19  Vict.  c.  122.  That  section, 
in  effect,  euarts  that  the  Metropolitan  Bnilding  Act 
shall  apply  to  all  buildings  not  included  in  the  term 
"  public  building ;"  but  that  in  the  cose  of  a  pofahc 
bnilding,  instead  of  being  within  the  general  prorisioBS 
of  the  Act,  the  questions  which  may  arise  as  to  Ike 
manner  in  which  such  bnilding  shall  be  coiislmetcd 
shall  be  determined  by  the  district  surveyor,  sobjKt  to 
appeal,  in  the  case  of  disagreement,  to  the  Metropo- 
litan Board  of  Works.  In  the  Act  there  are  vineot 
enutmeuts  upon  the  subject  of  the  constmctios  of 
buildings ;  and  with  reference  to  walls,  the  roles  ap- 
plicable to  the  construction  of  that  part  of  evoy 
building,  the  first  schedule  relates  to  the  constmctjoo 
of  the  walls  of  dwelling-houses  and  houses  of  tte 
warehouse  class.  In  addition  to  these  general  rules, 
there  are  special  rules  applicable  to  each  of  theie 
classes  respectively.  The  subject  of  walls  is  treated 
in  the  Act  as  a  matter  of  constraetion,  and  rules  ai» 
laid  down  .with  reference  to  such  oonstroetion.  At  a 
wall  is  necessarily  part  of  a  building,  it  seems  to  mt 
that  the  matters  relating  to  walls  form  part  of  tlu 
rules  of  construction,  and  are  to  be  determined  by  the 
general  rules  of  the  Act  when  the  building  is  not  a 
public  building ;  but  to  be  exdnded  from  them  "^ 
we  are  dealing  with  a  pnblic  bnilding.  Mr.  If^ 
argued  that  sect.  30  is  merely  a  comnlative  proviso*, 
and  that  yon  must  start  with  the  assumption  thit 
whatever  the  Act  says  with  reference  to  the  walls  ^ 
private  bnildings  moat  apply  also  to  the  case  of  pai)l>c 
buildings,  with  this  addition,  that  the  district  snrreje'' 
may  impose  any  condition  which  he  thinks  fit.  That,! 
think,  is  straining  the  language  of  the  section.  Wotboold 
have  expected  it  to  have  assumed  a  very  difiereot  fom 
if  such  bad  been  the  intention  of  the  I.egisUtnre,  ud 
that  then  it  would  have  said  that  public  buildings  shall 
be  subject  to  the  general  rules  of  construction  fm- 
vided  for  other  classes  of  buildings ;  and  in  ailditiog, 
the  district  surveyor  may  impose  such  terms  and  ooa- 
ditions  as  he  may  think  proper.  But  that  is  not  tbt 
language  of  the  Act.  It  belies  by  saying  tbit  tbe 
construction  of  public  buildings  shall  be  aeconlin;  to 
the  requirements  of  the  district  surveyor,  and  that  tbe 
other  requirements  of  the  Act,  independently  of  tke 
construction  of  public  buildings,  shall  be  subject  to  tbs 
provisions  of  this  Act.  Mr.  Lush  ironed  that  then 
were  no  other  provisions  in  the  Act  which  could  apply 
to  public  buildings.  Upon  a  closer  inapeetion  of  tie 
Act,  that  turns  out  to  be  enooeous.  Whether  soy 
addition  to  or  alteration  of  a  building  would  nukt 
it  a  new  building  within  the  conditions  of  Ike 
Act  is  one  question ;  the  provision  u  to  the 
removal  of  dangerous  stractures  would  be  anotlier. 
Another  argument  urged  by  Mr.  Lush  is,  that  wliereai, 
with  reference  to  private  buildings  in  case  of  any 
violation  of  the  provisions  of  the  Act  there  is  a  mm- 
mary  remedy  pointed  out  by  invoking  the  jurisdiction 
of  a  magistrate,  that  does  not  apply  to  the  case  whii 
we  are  now  considering,  in  which  there  has  been,  «a 
the  part  of  the  builder  of  a  public  bnilding,  a  cootn- 
vention  of  the  requirements  of  the  distiict  snmyor. 
It  has  been  suggested  that  the  46th  section  wojM 
apply  to  such  a  case.  I  do  not  desire  to  be  undenteod 
to  give  any  opinion  open  that  one  way  or  tb<  elhac. 


Digitized  by 


Google 


Vol.  9.] 


THE  LAW  REPORTER. 


827 


Q.  B.J 


Beo.  v.  Handlby. 


[Q.  B. 


It  may  be  it  matter  of  doubt.  After  baring  looked 
«ar«faUy  at  the  words  of  the  section,  I  can  come  to  no 
olber  conclosion  than  that,  whereas  all  buildings  of  a 
.private  character  most  be  constmcted  according  to  the 
.proTi^ions  contained  in  the  Act,  as  regards  pnblic 
buildings,  the  oonstmction  is  independent  of  those  pro- 
vioiuns,  and  is  controlled  by  the  discretion  of  the 
district  sarreyor,  subject  to  the  correction  of  the  Metrc- 
politan  Board.  Taking  that  riew  of  the  30tb  section, 
I  am  clearly  of  opinion  that  the  proceeding  in  this 
-case  before  the  magistrate  was  wrong,  and  that  the 
-order  mmst  be  quashed. 

Blackbdbn,  J. — I  am  of  the  same  opinion.  The 
order  proceeds  upon  the  supposition  that  the  party  com- 
pluined  against  has  omitted  to  do  certain  things,  viz.,  to 
make  the  footings  of  the  church  doable  the  width  of  the 
wall.  1  think  that  the  conviction  is  wrong,  upon  the 
ground  that  no  such  duty  is  imposed  iu  the  case  of 
a  public  building.  In  the  case  of  an  ordinary  building 
it  is  imposed  by  the  1 2th  section.  The  30tb  section 
applies  to  pnblic  buildings.  The  effect  of  that  section 
is  that,  ns  to  public  buildings,  the  only  rule  of  con- 
struction is  that  they  shall  be  constructed  in  the  manner 
approved  by  the  district  surveyor,  and  in  the  event  of 
disagreement,  by  the  Metropolitan  Board.  And  thongb 
I  listened  with  great  attention  to  Mr.  Lush's  argu- 
ment, I  cannot  construe  the  words  "  rules  of  con- 
-atruction  of  the  building "  in  such  a  sense  as  not  to 
include  within  it  a  rule  providing  in  what  manner,  and 
of  what  sixe  and  materials,  the  (rails  of  a  building 
«hall  be  constmcted.  I  am  sorry  to  be  obliged  to  do 
this,  because  I  see  great  difficulty  about  the  subsequent 
}>roeeedingi  in  such  a  case.  I  do  not  see  any  provision 
in  this  Act  at  to  the  manner  in  wbich  the  district  sur- 
veyor, or  the  Metropolitan  Board,  are  to  determine  how 
the  building  is  to  be  constmcted,  nor  when  this  deter- 
mination is  to  be  made,  nor,  in  the  event  of  its  being 
made,  how  it  is  to  be  enforced.  Bnt  it  is  plain  that 
the  magistrate  could  not  eanviot  nnless  the  Act  in 
words  directed  that,  in  the  case  of  a  public  building,  the 
footings  of  the  walls  are  to  be  made  double  the  thickness 
«f  the  upper  wall,  and  that  I  think  it  does  not  do. 

HBI.1.0R,  J. — I  am  of  thesaraeopinion.  The  constrao- 
tion  suggested  by  Mr.  Lush  is  primd/acie  a  reasonable 
one,  and  one  wbich  I  should  have  been  glad  to  have  beon 
»ble  to  uphold ;  because  it  is  possible  that  the  effect  of 
the  constractiiin  which  we  are  giving  to  the  Act  miiy 
give  very  extensive  power  to  the  district  surveyor, 
■abject  only  to  the  Metropolitan  Boa(d,  and  that  the 
powers  might  well  have  been  limited  by  s&bjecting 
pablic  buildings  to  the  authority  of  the  district  sur- 
Teyorp/tis  the  rules  of  the  Metropolitan  Building  Act. 
Bat  the  section  caiefnlly  includes  in  the  words  "  public 
bnildings,"  not  only  the  building  itself  in  the  aggregate, 
bnt  "  the  walls,  roofs,  floors,  galleries  and  ataircasen," 
and  words  are  inserted  for  the  purpose  of  preventing  the 
•arveyor's  discretion  from  being  bound  or  limited  by  the 
rules  of  oonstractiun  which  are  to  be  found  in  the  Act. 
I  eiuinot  impose  any  limitation  npon  those  provisions. 
The  preliminary  rales  contained  in  the  first  schedule 
•re  rales  of  constraction,  and  the  general  words  at  the 
commencement  of  that  schedule  are  satisfied  by  saying 
that  they  are  general  rules  of  construction,  applicable 
to  the  two  classes  of  buildings  wbich  follow,  viz., 
dwelliog-hotises  and  houses  of  the  warehouse  class. 
Conviction  guaahed. 

Attorneys  for  the  compluoaot,  Haaks,  Wilmott  and 
•Stokes. 

Attorneys  for  the  deft.,  C.  and  /.  Alien  and  ^'on>. 


Weine$day,  Jan.  27. 

Rko.  v.  Hasdley. 

Mint!  and  CoUieriet  Act — Employment  of  girlt  at 

mine-ihaft —  Contractor — Evidence — Appeal. 
The  5^6  Vict.  e.  99,  s.  21,  wAi'c/i  givet  an  appeal 
against  convictions  under  the  Act  to  the  quarter 
sessions,  makes  the  judgmetits  and  determination* 
of  the  quarter  sessions  final : 
Reld,  that  this  court  had  power  to  entertain  a  tpeciai 
ease  sent  by  the  quwier  sessions  for  their  opinion, 
they  having  confirmed  a  conviction  appealed  against, 
subject  to  the  opinion  of  this  court. 
To  make  a  contractor  for  working  a  mine  liable  to  a 
conviction  for  allowing  females  to  have  charge  of 
the  machinery  or  tackle  by  means  of  tchich  person* 
are  brottghl  up  or  passed  down  a  vertical  shaft  of  a 
mine,  contrary  to  the  S  t^  6  Vict.  c.  99,  ss.  8  and  13, 
knowledge  of  or  acquiescence  in  their  being  so 
employed  must  be  brought  liome  to  him. 
Evidence  of  females  being  found  in  charge  qf  such 
machinery  and  tackle  on  on*  occasion  only  is  not 
sufficient. 

Case  from  the  Court  of  Quarter  Sessions  for  Stafford- 
shire, for  the  opinisn  of  this  court,  on  an  appeal  from 
a  conviction  under  the  5  &  6  Vict.  c.  99,  "  An  Act  to 
prohibit  the  employment  of  women  and  girls  in  mine* 
and  collieries,"  sects.  8  and  13. 
The  following  is  a  copy  of  the  conviction  .— 

"  Connty  of  Stafford,  to  wit. 
"  Whereas,  oti  the  29th  Nov.  1862,  an  information 
and  complaint  was  laid  and  made  by  Abraham  Boper, 
of  Bilston,  in  the  said  connty,  miner,  before,  &c.,  for 
that  John  Handley,  at  Wolverhampton,  in  the  said 
county,  charter-master,  being  the  contractor  for  work- 
ing a  certain  mine  in  a  colliery  called  the  Snow-heath 
Colliery,  situated,  &c.,  the  entrance  to  which  mine  was  by 
a  vertical  shaft,  did,  on  the  13th  Nov.  in  the  year  afore- 
said, allow  two  peisons,  neither  of  whom  was  a  male 
of  the  age  of  fifteen  years  or  upwards,  to  wit,  two 
female  persons,  to  have  charge  of  part  of  the  machinery 
or  tackle  of  the  engine  by  means  whereof  persons 
were  brought  up  and  passed  down  the  said  vertical 
shaft,  contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided.  And  whereas,  it  being  made  to 
appear  to  the  satisfaction  of  the  said  jostice  that  the 
said  offence  was  committed  by  or  under  the  antbority 
of  the  said  John  Handley  as  such  contractor  as  afore- 
said, without  a  personal  consent,  conenrreoce,  or 
knowledge  of  the  owner  of  the  said  mine,  the  said 
justice  tbereopott  issued  his  summons  to  the  said 
J,  Handley,  requiring  him  to  be  and  appear  at  tho 
police-court  in  Wolverhampton  aforesaid  on  this  day, 
before  sdeh  of  Her  Majesty's  justices  of  the  peace  in 
and  for  the  eaid  county  as  might  be  then  and  there 
present,  to  answer  for  snch  offence.  Now,  be  it 
remembered  that,  on  this  3rd  Deo.  1862,  at  the  said 
police-court,  &c.,  the  said  J.  Handley  duly  appeared, 
in  pnrsuance  of  the  said  snmmous,  before  us,  the 
undersigned,  &c. ;  and  it  being  proved  to  our  eatis- 
faction  that  he  is  guilty  of  the  offence  charged  against 
bim  in  and  by  the  said  information  and  complaint,  and 
that  such  offence  was  ,  committed  by  or  under  his 
authority  as  such  contractor  as  aforesaid,  without  the 
personal  consent,  concurrence,  or  knowledge  of  the 
owner  of  the  said  mine,  we,  the  said  justices,  do 
hereby  convict  the  said  J.  Handley  of  such  ofience, 
and  do  adjndge  the  said  J.  Handley  for  bis  said 
offence  to  forfeit  and  pay  the  sum  of  50^,  to  be  paid 
and  applied  according  to  law ;  and  also  to  pay  the 
said  Abraham  Roper  the  sum  of  1{.  3«.  for  his  coats 
in  this  behalf.  AHd  if  the  said  several  sums  be  not 
paid  immedUtely,  we  order  that  the  same  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said 
J.   Handley,  and  in  defaolt  of  sufficient  distress  wo ' 
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adjudge  the  siiid  J.  Handlej  to  be  imprisoned  iu  tlie 
hoDse  of  correction  at  Stallbrd,  in  and  fur  the  said 
countj,  and  there  kept  to  hard  labour  for  the  space  of 
two  calendar  montlis,  unless  the  said  penalty  and  costs 
shall  be  sooner  paid. 

On  the  trial  of  the  appeal  it  was  proved  that  J. 
Handle/,  the  app.,  was  the  charter-master  and  coa- 
tractor  for  working  a  coal-mine  called  the  Snow 
Heath  Collierr,  of  which  mine  William  Hanbury 
Sparrow  was  the  owner,  be  being  the  immediate  pro- 
prietor witbia  the  meaniug  of  the  statute  5  &  6  Vict, 
c  99.  s.  14. 

The  relation  in  which  a  charter-master  stands  to 
the  owner  of  a  collierj  is  this.  The  charter-master 
gets  and  raises  the  coal.  He  is  paid  by  the  owner  a 
certain  sum  per  ton,  called  a  royalty,  for  the  coal 
gotten  and  raised  to  the  pit  bank.  The  owner  is  the 
proprietor  of  the  steam-engines,  and  machinery  and 
tackle,  and  provides  the  steam  power  and  eugine- 
man.  The  charter- master  employs  the  workmen  or 
miners,  and  also  all  persons  at  the  surface  of  the 
colliery  necessary  for  conveying  the  miners  to  and 
from  the  mine,  and  for  removing  the  coal  brought  to 
the  surface  into  waggons. 

The  entrance  to  the  mine  in  question  was  by  means 
of  a  vertical  shaft.  Two  women,  Sarah  Banks  and 
Emma  Wade,  on  the  IStb  Nov.  1862  were  found  in 
charge  of  part  of  the  machinery  and  tackle  of  an 
engine  worked  by  steam  power,  by  means  of  which 
engine,  machinery  and  tackle,  persons  were  brought  up 
and  passed  down  the  vertical  shaft.  Sarah  Backs  and 
Emma  Wade  were  so  in  charge  without  the  personal 
consent,  concurrence,  or  knowledge  of  W.  H.  Sparrow, 
the  owner  of  the  mine.  They  were  the  servants  of  and 
employed  by  Handley  as  bank  girls  ou  the  surface  of 
the  colliery,  and  their  duty  was  to  load  the  coal 
bronght  up  the  shaft  in  sliips,  and  to  transfer  it  from 
the  ships  to  waggons.  It  was  no  part  of  their 
duty  to  interfere  with  the  machinery  or  tackle  or 
engine  by  means  of  which  persons  were  brought  np 
and  passed  down  the  shaft.  Handley  employed  a 
deputy  or  doggy,  and  also  a  banksman.  Part  of  the 
duty  of  a  banksman  is  to  see  the  workmen  employed  in 
the  mine  pass  up  and  down  the  shaft. 

At  the  time  Sarah  Banks  and  Emma  Wads  were 
found  in  charge  as  above  mentioned,  no  other  person 
was  within  fifteen  yards  of  them.  A  man  was  seen  at 
that  distance,  but  no  evidence  was  given  who  that 
person  was,  and  there  was  no  reason  for  sup- 
posing, nor  was  it  suggested,  that  the  app.  was  such 
person. 

Bules,  a  copy  of  which  is  annexed  to  the  case,  and 
nuy  be  referred  to,  were  produced  by  the  banksman, 
and  stated  to  be  in  force  iu  the  colliery.  Ko  evidence 
was  given  of  the  personal  consent,  concurrence,  or 
knowledge  on  the  part  either  of  Handley  or  of  his 
deputy,  or  of  the  banksman,  of  Sarah  Banks  and 
Emma  Wade  having  charge  of  part  of  the  machinery 
and  tackle  as  above  mentioned,  or  of  any  authority  to 
them  to  take  such  charge,  otherwise  than  as  such 
consent,  concurrence,  knowledge,  or  authority  is 
capable  of  being  inferred  from  the  above  facts. 

The  Quarter  Sessions  confirmed  the  conviction,  sub- 
ject to  a  case  for  the  opinion  of  the  Conrt  of  Q.  B<  as 
to  whether  there  was  evidence  before  the  Court  of 
Quarter  Sessions  on  which  that  court  could  and  ought 
to  have  acted,  of  an  offence  under  the  5  &  6 
Vict.  c.  99,  8.  8,  having  been  committed  by  or 
under  the  authority  of  the  app.,  as  alleged  in  the 
conviction. 

O.  Brotm  and  Gihhons  for  the  resp. — There  is  a 
preliminary  objection.  Sect.  21  enacts  that  the  deter- 
mination of  the  quarter  sessions  shall  be  final  and  net 
subject  to  review ;  and  by  sect.  22  the  writ  of  certiorari 
is  taken  away  in  such  case.  By  the  12  &  1.3  Vict.  e.  45, 
s.  II,  parties  may  by  consent  agree  to  a  special  case 


after  notice  of  appeal ;  but  here  the  appeal  "h-.a  bees 
heard,  and  the  sessions  have  confirmed  the  convictios.— 
[CkomttOS,  J. — In  this  case  they  have  not  come  t» 
a  decision  ;.  they  have  decided  subject  to  our  opinion.} 
The  9  &  10  Vict.  c.  99  is  to  prohibit  the  emploj- 
ment  of  women  and  girls  in  mines  aud  collieries ;  asd 
sect.  8  enacts  that  where  the  entrance  to  a  mine  sbill 
be  by  means  of  a  vertical  shaft,  it  shall  not  be  lawful 
to  allow  any  persons  other  than  males  of  the  age  of 
fifteen  to  have  charge  of  any  part  of  the  maciiinay 
or  tackle  by  whioh  persons  are  brought  np  or  passed 
down  such  vertical  shaft.  Sect.  13  makes  ageats,^ 
servants,  workmen,  and  contractors  by  whose  authority 
any  offence  against  the  Act  is  committed,  respoa* 
sible.  [CocKOUKN,  C.  J. — It  is  not  found  ihit 
these  women  were  employed  with  the  knoivledp 
of  the  contractor,  or  that  they  were  usnallr  so 
employed,  or  even  so  employed  on  any  previous 
occasion.  Is  the  fact  of  their  having  been  sioifly 
foand  on  this  occasion  so  employed  sufiScient  to 
lead  to  the  inference  than  they  were  acting  under  the 
authority  of  the  contractor?]  The  app.  offered  so 
evidence  to  negative  knowledge  on  his  part.  Tbeie 
two  women  were  lowering  persons  into  the  pit,  and  it 
diU  not  appear  that  any  one  else  was  employed  to  do 
the  work.  The  words  of  sect.  8  are  "  not  to  allow," 
and  it  is  submitted  that  the  contractor  is  responsible  for 
allowing  it  to  be  done.  [Blackburx,  J. — He  is  not 
to  be  responsible  if  he  has  no  knowledge  of  what  was 
going  on.  Cockbubm,  C.J. — When  £e  act  is  dooe 
by  the  contractor  without  the  knowledge  of  the  owner, 
then  the  contractor  is  liable  ;  but  if  it  is  dooe  by  the 
contractor  and  as  the  servant  of  the  owner,  and  acting 
under  his  orders,  then,  the  owner  is  liable.  Sect.  13. 
only  makes  the  contractor  responsible  when  otberwiie 
he  would  not  be  so.  J  There  was  clearly  some  evidence 
on  which  the  sessions  could  act. 

MaUh*wi,  contra,  was  not  called  npon. 

CocKBtTRR,  C.J. — If  evidence  had  been  adduced 
and  admitted,  as  I  think  it  onght  to  have  been,  of 
these  girls  having  been  frequently  seen  performing  this 
work,  so  that  the  inference  wonld  arise  that  the  ooa~ 
tractor  must  have  known  of  the  proceeding,  tbe  esse 
would  have  been  within  the  Act.  He  is  prohibited  by 
the  Aot  from  so  employing  girls,  but  the  employment 
must  be  with  his  knowledge  or  by  his  tacit  acquies- 
cence. As  the  evidence  stands  it  is  more  consistnt 
with  probability,  that  it  was  the  act  of  the  man  whose 
business  it  was  to  do  this  particular  work,  than  that  they 
were  emplbyed  by  or  with  the  knowledge  of  tbe  con- 
tractor. There  is  not  snfficieut  evidence  that  it  was 
done  with  tbe  concurrence  or  knowledge  of  the  cos- 
tractor  for  US  to  say  that  it  had  been  allowed  by  bia 
contrary  to  sect.  8.  The  conviction  will  therefore  be 
quashed. 

Cbouptok,  J. — I  am  of  the  same  opinion.  Tbe 
contractor  must  have  allowed  these  girls  so  to  set  is 
order  to  render  himself  liable  to  a  oonvictiun.  Tbe 
only  evidence  is,  that  the  girls  were  found  so  acting  <•> 
one  occasion.  That  is  no  evidence  that  be  allowed 
them  so  to  act. 

Blackbubit,  J. — A  very  little  additional  evidence 
might  have  done,  but  merely  showing  that  on  one 
occasion  the  girls  were  found  so  cngsged  is  act 
sufficient. 

M£Lt/)R,  J.  concurred. 

CoBvicthn  juasW. 
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COTTST  OF  COIOXON  BENCH. 

B«|>orted  bj  \Y.  Matd  and  Ldmuit  Sjuiu,  Ktqr*., 
Barrlitceni-at-LAW, 

Jan.  18  and  20. 
Barber  axd  otkbbs  v.  NomifonAM  amd 
Gbamtuam  Ca:ial  Compady. 
Pltading  —  Compeiuation   jury  —  Right  to  aut$t 
damage — No  power  to  decide  aito  the  exitlenee  of 
a  cause  ((faction. 
To   an  action  brought  to  recover  a  turn  of  money 
awarded  by  a  ompemalion  jitrg  under  ii   private 
Act  of  Parliament  for  damage  to  the  pits'  mine  by 
the  water  that  oozed  from  a  reservoir  made  for  the 
eamtl,  the  defie.  pleaded  by  their  third  plea  that 
the  damage   luttained  was  not  tustained  by  the 
making  or  maintaining  of  the  rttervoir,  or  by  the 
Jlowing,  leaking,  or  oozing  of  the  water  of  the 
reeervoir  over  or  through  the  bankt  of  the  lame 
leithia  the  meaning  oftheSSth  teetion  of  33  Oeo.  3, 
e.  100,(a)  whereby  the  said  commissioners  had  not 
furisduaion    under    the  first  Act     to    assess    the 
damage  or  settle  the  expenses,  and  by  their  fourth 
pUa  that  the  damage  was  not  found  at  the  inquisi- 
tion to  hate  been  caused  by  the  default  of  the  defls. 
but  by  the  water  ooting  through  the  strata  which 
formed  the   natural   banks   and  bottom    of  the 
reservoir : 
Held,  that  the  third  plea  was  good,  as  the  Act  only 
gave  the  jury  poioer  to  assess  the  damages,  and  not 
to  decide  whether  there  was  any  cause  of  action ; 
and  that  the  fourth  plea  was  bad,  as  it  was  no 
emswer  to  the  action  to  say  that  the  water  oozed 
through  the  natural  banks  of  the  resersoir. 
The  deelarttion  sUtad  that  the  pits,  were  the  owners 
■nd  occapiers  of  and  interested  in  certain  lands,  coa! 
mines  and  hereditaments  in  the  parish  of  Greasly,  in 
the    eonntjr  of  Nottingham,    known    as    Uigli  Park 
Callierj,  and  near  to  a  reservoir  in  the  said   pariah, 
which  had  been  made  and  maintained  under  the  pro- 
TiaiottS  of  an  Act  of  32  dm.  3,  entitled  "  An  Act  for 
making  and  maiotaiaing  a  navigable  canal  from  the 
Cromford  Canal,  in  the  count;  of  Nottingham,  to  or 
near  to  the  town  of  Nottingham,  and  to  the  river  Trent, 
near  Nottingham  Trent-bridge,  and  alao  certain  culla- 
teral  cnti   therein   described  from  the  said   intended 
oanaL"    And  that  the  pits.,  on  the  30th  Die.  1862 
reoovered  against  defts.  by  virtue  of  the  aaiU  Act,  and 
of  ''The  Ambergste,    Notiingham    and  Boston   and 
Eastern  Junction  Railway  Act  1846,"  andof  ''The  Not- 
tingham and  Grantham  Railway  and  Canal  Act  1360," 
the  sum  of  4992{,  3s.  lOd.,  the  amount  of  recompeuae 
assessed  and  ascertained  to  be  made  to  the  pits,  by  the 
delts.  for  damage  sustained  by  making  and  maintaining 
their  reservoir,  and  by  the  flowing,  leaking  mid  o  aing 
of  the  water  of  the  said  reservoir  over  and  tlirough  the 
banks  of  the  same  into  and  upon  the  said  land.*,  nrnea 
and  hereditaments ;  and  that  although  the  vrrJict  <>( 
the  jury  and  the  said  jadgment  thereupon  was  duly 
pronounced,  the  defts.  bad  not  paid  the  damages  or  any 
part  thereof  to  the  pits. 

The  second  count  charged  that  after  the  said  verdict 
and  judgment  the  commissioners,  in  accordance  with 
the  provisions  of  the  Act,  settled  the  expenses  by  them 


(a)  That  the  oommisstoners  are  aathorised,  with  the 
consent  of  the  parties  concerned,  to  determine  and  adjost 
what  sum  of  xaoaej  bj  the  company  for  any  damage 
which  shall  be  sustained  by  the  flowing,  leaking,  or  oozing 
of  the  water  over  and  through  the  banks  of  the  said  in- 
tended canal,  reservoirs,  fta  And  in  the  event  of  the 
ootnpany  and  commlialonera  not  being  able  to  agree, 
than  that  a  jury  shall  be  sommoned  to  appear  before  the 
oommissloners  to  Inquire  and  assess  the  sam  of  money  to 
be  paid  as  reoompenoe  for  the  damages  sustained,  which 
verdict  and  tlie  judgment  thereon  signed  by  the  com- 
mlsatoners  shall  be  binding  and  conclusive  to  all  Intents 
•odpurposea 


at  372A  Is.  Si.  to  be  defrayed  by  the  defts.,  but  which 
they  had  not  paid,  and  the  pits,  claimed  6000/.  as 
damages.  ' 

Third  plea.— And  for  a  farther  plea  the  defts.,  as  to 
the  whole  of  the  declaration,  aay,  that  the  sud  damage 
in  the  first  coant  mentioned  to  have  been  sustained, 
was  not  snstaiued  by  the  making  or  maintaining  of 
said  reservoir,  or  by  the  flowing,  leaking,  or  oozing  of 
the  water  of  the  said  reservoir  over  or  through  the 
banks  of  the  ssme,  or  by  reason  of  the  execution  by 
the  defts.  of  the  powers  in  the  said  first-mentioned 
Act  contained  within  the  meaning  of  the  3Stb  section 
of  the  said  statute,  whereby  the  said  commissioners  had 
not  jurisdiction  under  the  said  Act  to  assess  the  said 
damage,  or  to  settle  the  said  expenses. 

Fourth  plea. — And  for  a  farther  plea  the  deft*., 
as  to  the  whole  of  the  declaration,  say,  that  tba 
said  alleged  damages  ware  caused  by  the  flowing, 
leaking  and  ooxing  of  the  said  water  of  the  said 
reservoir  through  the  banks  of  the  same,  and  not 
in  any  other  manner  whatsoever,  except  .u  afore- 
said, by  the  making  or  maintaining  of  the  said 
reservoir,  or  by  reason  of  the  execution  by  the  defts. 
of  the  powers  in  the  said  first-mentioned  Act  con- 
tained. And  the  deft*,  farther  say  that  it  was  not 
proved,  at  the  holding  of  the  inquisition,  or  found 
by  the  jury,  that  the  said  flowing,  leaking  and  ooxing 
of  the  said  water  arose  or  happened  by  or  through  the 
act  or  default  of  the  defts.,  or  of  the  canal  company 
mentioned  in  the  said  first-mentioned  Act ;  and  that 
the  fact  was  and  is,  that  the  same  arose  and  happened 
without  any  such  act  or  default,  and  was  caused  by 
the  acts  of  the  pits,  themselves  in  sinking  certain 
shafts  and  pits  in  their  said  lands  and  coal  mines, 
and  so  causing  large  quantities  of  water  which 
naturally  lay  and  were  contained  in  the  underground 
soil  and  strata  in  which  the  said  shafts  and  pits  were 
sank,  and  which  were  situate  between  the  said  shafts 
and  pits  and  the  said  reservoir,  and  formed  the  banks 
and  support  thereof,  to  flow,  leak  and  ooze  without  the 
default  or  knowledge  of  the  defts.  of  the  said  canal 
company,  from  and  out  of  the  said  reservoir  thiongh 
the  bsnks  thereof,  and  to  percolate  into  and  through 
the  said  soil  and  strata,  and  into  the  said  shafts,  pits 
and  mines. 

Demurrer  and  joinder  ia  demurrer  to  third  and 
fourth  pleas. 

Replication. — And  for  a  further  replication  to  the 
3rd  and  4th  pleas,  the  pits,  say  that  the  defts.  ought 
not  to  be  admitted  or  received  against  the  said  record 
in  the  first  count  mentioned,  and  to  plead  the  said 
pleas,  because  the  pits,  say  that  a  jury  duly 
summoued  and  empannelled  according  to  the  provi- 
sions of  the  said  35th  section  did  duly  and  according 
to  the  said  provisions,  inquire  of,  assess  and  ascertain 
the  said  reoompenoe;  and  that  the  commissioners, 
being  the  commissioners  for  settling,  determining  and 
adjusting  all  questions,  matters  sod  difierences  arising 
between  the  delts.  and  pits,  as  such  proprietors  of 
and  interested  in  the  said  lands  in  the  first  count  men- 
tioned, as  in  and  by  the  said  Act  of  Parliament,  provided 
duly  and  according  to  the  provisions  of  the  said  Act, 
gave  the  said  judgment  for  the  said  recompense  in 
the  first  count  mentioned,  as  therein  mentioned,  and 
that  the  matters  and  things  in  the  third  and  fourth 
pleas  alleged  to  be  before  and  at  the  time  of  the  said 
application  and  proceedings,  verdict  and  judgment, 
questions  and  matters  in  difference  between  the  pits,  ss 
such  owners  of  and  interested  in  these  lands  and  tba 
defis.  within  the  meaning  of  the  said  Act. 
Demurrer  and  joinder  in  demurrer. 
Field  (ffayes,  Serjt.  with  him)  for  the  pits.— Tb* 
questions  in  this  ease  are— first,  whether  the  finding 
of  the  jury  and  the  judgment  of  the  commissioners 
is  binding  and  conclusive ;  and  secondly,  whether  the 
[fourth  plea  is  bad,  inasmach  as  it  is  no  anawer  to 
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tbe  claim  of  the  pits.  I  contend  that  the  finding  of 
the  jnry  is  binding  and  conclusive  to  all  intents  and 
purposes ;  and  as  to  the  fourth  plea,  that  if  the  defis. 
choose  to  use  the  natural  banks  of  tbe  reservoir  in- 
stead of  making  artificial  one^,  the;  art  liable  for 
any  damage  caused  by  reason  of  the  ivater  flawing 
and  ooilng  through  and  over  these  natural  banks. 

ifelttth,  Q.  C.  (^Horace  lAoyd  with  him),  for  the 
defts.,  contended  that  the  finding  of  the  jury  was 
only  conclusive  as  to  the  assessment  of  the  damages, 
and  that  they  bad  no  power  to  decide  the  question  of 
law  as  to  the  liability  of  tbe  defts.,  and  that  the  fonrth 
plea  was  a  good  answer  to  the  pits.'  claim. 

Tbe  following  cases  were  referred  to  in  tbe  coarse  of 
tbe  argument : 

Hted  V.  The  Victoria  Station  and  Pimlico  Rail- 
waif  Company,  I  H.  &  C.  827 ; 

Seg.  T.  London    and  North-  Western   Railway 
Company,  3  E.  &  Ul.  4,S3  ; 

lieg.  v.  Bolton,  1  Q.  B.  66  ; 

Cane  T.  Mountain,  1  M.  &  Gr.  257 : 

Radnor  r.  R^ere,  2  Bos.  &  Pul.  39  1 ; 

Mould  v.  WiUiami,  5  Q.  B.  469  ; 

Tktmpeon  r.  Ingham,  14Q.  B.  711  ; 

Allen  v.  Sharpe,  S  Ex.  352  ; 

Reg.  V.  Inhabitants  of  Hickliag,  7  Q.  B.  880  ; 

WilUmm  t.  Adami,  2  Best  &  Smith,  312  ; 

Reg.  T.  Dayman,  7  El.  &  Bl.  672 ; 

Tenant  v.  Goldwin,  2  Salk.  360 ; 

Hodkinson  v.   Ennor,  32  L.   J.   230,  Q.  B. ;  8 
L.  T.  Rep.  K.  S.  451 ; 

Jokneon  T.  The  Ifea  River  Company, 29  L.  J.  93, 
M.  C. ; 

Reg.  T.  The  Metropolitan  Board  of  Workt,  32 
L.  J.  105,  Q.  B. ;  8  L.  T.  Rep.  N.  S.  238. 
Srle,  C.  J. — I  am  of  opinion  that  the  judgment 
should  be  for  the  defts.,  upon  the  demurrer  to  the  third 
plea,  and  for  tbe  pits,  upoa  the  demurrer  to  the  fonrth 
plea.  The  action  is  brought  to  recover  a  sum  of  money 
awarded  by  a  compensation  jury  under  a  private  Act 
for  making  the  Nottingham  Canal ;  and  the  declara- 
tion sets  out  tho  verdict  of  tbe  jury,  and  the  judgment 
of  the  commissioners.  In  sect.  35  of  the  statute,  it  is 
enacted  that  the  verdict  and  judgjnent  so  pronounced 
shall  be  binding  and  conclusive  to  all  intents  and 
pnrposes.  The  verdict  i«  for  the  amount  of  damage 
done  to  the  pits,  mine  by  tbe  water  that  oozed  from  a 
leaecvoir  made  for  tbe  canal  by  virtue  of  this  statnte. 
Tbe  third  plea  is  that  tbe  reservoir  had  done  no  da- 
mage at  all  to  the  pits.' mine,  and  that  therefore  neither 
tbe  oommissiuners  nor  the  jury  had  jurisdiction  to 
assess  the  amount  of  damages ;  and  I  am  of  opinion 
upon  the  common  law,  and  the  construction  of  tbe 
Lands  Clauses  Act,  that  it  is  a  good  plea.  In  Beg.  r. 
London  ar.d  North-  Weittrn  Railaay,  it  was  decided 
that  a  compensation  jury  and  a  sberifi'a  jury 
tinder  the  statute  was  to  fix  the  amount  to 
1m  paid  if  tbe  party  was  entitled  to  compensation. 
I  am  awaie  the  question  was  raised  first  of  all 
by  the  sheriff's  jury,  on  a  claim  raised  in  respect  of 
a  right  of  way,  finding  there  was  no  such  right  of  way. 
aud  the  court  said  they  could  not  do  that.  In  Reed 
T.  The  Victoria  Station  Company,  the  parties  came  to 
tbe  conclusion  that  tbe  plea  may  raise  the  question 
irhether  tbe  claimant  had  any  cause  of  action.  If  the 
party  chooses  to  deny  there  was  either  injuria  or 
damnum,  tbe  plea  is  a  good  plea,  and  the  question 
must  be  tried  in  an  action,  aud  if  upon  tbe  trial  of 
the  issue  tbe  complainant  can  make  out  that  he  is 
damaged  to  the  extent  of  It.  it  seems  to  follow  from 
tbe  decisions  that  pits,  wonld  be  entitled  to  tbe  amount 
tbe  compensation  jury  bas  given.  The  cases  decided 
■eem  to  have  settled  that,  with  respect  to  the  Lands 
Clansea  Act,  the  jury  fix  tbe  amount,  and  the  party 
may  raise  the  question  whether  there  was  any  damage 
in  the  case  at  all ;  if  there  was  any,  tbe  jndgmenc  must 


be  for  the  whole  amount  tbe  compensation  juiygire, 
and  yon  cannot  go  into  the  question  of  how  mgcb 
arose  from  the  act  of  tbe  company,  or  how  modi  ftna 
other  causes ;  4900{.  damage  by  reason  of  water 
coming  into  the  mine  is  what  the  jury  have  assessed  ia 
tbe  present  case.  If  that  turns  out  to  be  tbe  result  <S 
the  inquiry,  tbe  company  must  pay  the  49001,  si  I 
understand  the  law.  The  plea,  therefore,  ietnis  tt 
be  a  good  plea  within  the  cases  dedded.  As  te 
the  Lands  Clauses  Act,  is  tbers  any  distmetin 
between  that  and  tbe  present  Act  ?  I  have  tiatoid 
attentively  to  Mr.  Field's  argument,  and  I  cannot  find 
any  subsUtntial  distinction  that  I  can  rely  on.  Tbe 
commissioners,  by  sect.  26  of  the  Act  before  BS,  an 
appointed  to  determine  all  differcDces  which  sluS 
arise  between  tbe  canal  company  and  persons  iate- 
rested  in  any  lands  which  shall  be  prejudiced  by  tbe 
execution  of  tbe  powers  hereby  granted;  then,  b; 
sect.  35,  the  commissioners  are  to  adjust  all  cliioi 
arising  by  reason  of  the  execution  of  tbe  powers  of  tin 
Act,  nnd  if  tbe  parties  are  not  satisfied,  then  tlx; 
shall  selile  it  by  going  to  a  compensation  jiuy, 
who  are  to  assess  the  damages ;  though,  when  thai 
is  a  difference  between  the  canal  company  and  tbt 
proprietors  of  land  injuriously  affected  or  prejudiceii 
by  the  works,  it  seems  that  throughout  there  is 
a  condition  for  the  impeachment  of  tlie  jansdidioa  of 
the  inferior  tribunal,  not  merely  that  they  must  be  pro- 
prietors of  land,  hut  proprietors  of  land  prrjuiiicedbytbe 
works ;  the  inferior  tribunal  do  not  conclusively  setth 
it,  and  their  jurisdiction  is  over  that  ooly  wbid  is  kft 
to  them,  namely,  the  amount.  Whether  tbe  Und  of 
the  claimants  was  injuriously  affected  at  all,  ss 
that  there  was  soy  cause  of  action,  is  a  mattn-  ^ 
is  to  be  tried.  Then  the  fourth  plea  appears  ts 
me  to  he  a  bad  plea.  I  take  tbe  snbstaaes  of 
tbe  plea  to  be  that  the  water  ooscd  from  tbe 
reservoir  into  tbe  pits.'  mine  by  reason  of  the  perns 
nature  of  the  strata  upon  one  side  of  tbe  naemir; 
but  it  did  not  ooze  from  works  made  by  the  eissl 
company,  but  as  tbe  water  was  penned  up  to  a  ea- 
siderable  height  and  rested  upon  strata  formed  by 
the  hand  of  nature,  when  tbe  shaft  became  sunk  is  tbe 
mine  from  the  porous  nature  of  tbe  strata  and  tk 
act  of  sinking  the  shaft,  the  water  ran  out  of  lbs 
canal,  and  greatly  to  the  annoyance  of  the  canal  oon- 
pany  did  the  damage,  which  was  partly  from  ths 
act  of  the  mine-owner,  and  partly  from  tbe  ponas 
nature  of  tbe  soil.  But  I  think  the  plea  is  s  bad 
plea,  because  it  appears  to  me  that  tbe  statute  ben  hM 
created  a  great  many  rights  and  given  a  (rest  siasy 
powers,  authorising  the  oanal  company  to  odkctsU 
manner  of  springs  and  sources  of  water,  and  to  beef 
up,  if  I  may  so  say,  the  water  in  this  nscrvoir,  and  b« 
then  specifically  enacted,  that  tbe  company  shall  te 
answerable  to  the  proprietors  of  land  for  all  damsp, 
inter  alia,  damage  caused  by  flawing,  leaking  asd 
oozing  of  water  through  tbe  banks  of  the  reienar. 
I  think  those  sre  general  words ;  if  yon  tsks  tk 
privilege,  or  if  you  go  en  collecting  the  wster,y> 
most  take  it  with  the  liability,  and  if  any  water  oossi 
through  the  banks,  you  are  to  compensate  fortks 
damage  arising  therefrom.  It  is  the  same  as  if  Jos 
make  an  artificial  bank,  or  pen  it  up  on  tbe  l9*> 
side  of  the  gorge,  and  make  the  water  rest  os  tk 
strsta  nature  bas  formed  ;  those  strata  of  natue  sn 
the  banks  of  the  reservoir  within  tbe  meaning  of  tk 
atatute,  and  tbe  party  is  liable  for  tbe  oozing  of  tk 
water  through  those  strata,  those  being,  m  my  ja4* 
ment,  the  bauka  of  the  reservoir. 

WiLUAMS,  J. — I  am  of  the  same  opinion. 

WiLlEa,  J. — With  respect  to  tho  first  qaestioB, » 
sppears  to  me,  as  the  suthorities  at  present  itaaii,  tk 
judgment  of  the  Court  of  Ex.  io  Reed  v.  The  Vkltn* 
Station  Compang,  is  quite  a  consistent  judgnot.  U 
is  a  very  good  illostration  of  the  sUts  of  tbe  sstbe- 
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rities.     The  jadgmant,  upon  the   first  plea,  proceeded 
apon  the  expresmon  in    the   early   part  of  the  68th 
saetion  :  "  If  aay  par*;  shall  be  entitled  to  any  oom- 
pensation  in  respect  of  any  lands."    It  was  apon  that 
the  judgment  proceeded  with  respect  to.  the  first  of  the 
pleas,  and  the  coart  held  io  accordance  with  what  has 
been  now  laid  down  in  so  many  cases.    But  the  right 
to  compensation  is  made  by  that  enactment  a  condition 
precedent  to  the  jarisdiotion   of  the  jnry.     "  If  any 
party  shall  be  entitled  to  compensation,  condition  pre- 
cedent that  he  shall  be  entitled  to  some  compensation 
in  respect  of  a  canse  of  aclicn  consisting  of  injury  and 
damnum."    With  respect  to  the  second  plea  in  that 
ease,  namely,  that  the  damage  did  not  amount  to  SO/., 
the  conrt  held  that  to  be  a  bad  plea,  and  if  yon  look  at 
the  section  you  will   see  in  a  moment  why  the  court 
hare  so  founded  their  judgment  on  one  plea  not  con- 
sistent with  the  judgment  npon  the  other,  because  part 
of  the  language  of  the  section  in  reference  to  the  50/. 
is  "  if  the  compensation  claimed  in  such  case  shall 
exceed  the    sum  of  !iO/,"    Therefore,  the  condition 
precedent  to  the  jurisdiction  as  to  the  existence  of  the 
damage  is  that  it   shall  exist,  because,  if  it  does  not 
exist,  there  is  no  cause  of  action.    The  condition  pre- 
cedent with  respect  to  the  damage  being  orer  50/.  is 
that  more  than  SO/,  shall  not  be  claimed,  nor  shall  be 
proTed  to  bare  existed.    I  own  I  think  Mr.  Field  has 
quite  failed  to  show  that  the  Court  of  Ex.  in  deciding 
that  case  had  not  its  attention  very  distinctly  drawn  to 
the  point,  and  did   not   intend   to  decide  and  did  not 
decide  contrary  to  the  authorities,  but  consistently  with 
the  section  read  by  the  light  of  those  anthorittea.     Upon 
the  other  point  I  do  not  think  it  necessary  to  say  any 
thing. 

Judgmmt  /or  Iht  de/U.  on  the  demurrer  to  th» 

Mrd  pita,  and/or  the  pits,  on  the  demurrer 

to  the /omih  plea. 

Attorneys  for  pits.,  Johnton  and  Welherall. 

Attorneys  for  defts.,  JcAaeton,  Fatrquhar  and  Leech. 


Thuredag,  Feb.  4. 
Clarke  v.  Fuller. 
Statute  of  Fraude — Evidence — Authorited  agent. 
The  deft,  beiitg  in  want  of  a  houte,  applied  to  E.,  the 
pU.'i  agent,  respecting  one  which  he  had  to  let,  and 
having  $een  it,  made  an  offer  to  take  it,  provided 
the  pit.  did  certain  repairs.     E.  proposed  to  vrite 
to  the  pit.  on  the  sutjeot,  to  vhich  deft,  replied, 
''Do  so." 
At  the  trial  (ha  pit.  proposed  to  put  tn  the  Utter 
tohioh  E.  had  written  to  him,  the  material  part   of 
which  was  as  foUowt : — 
"  /  have  at  length  let  Town  Walls  Bouse,  subject  to 
certain  alterations  and  repturs,  at  40/.  per  annum ; 
a  list  of  the  said  repairs  I  herewith  send  gou.     I 
think  they  are  so  absolutely  necessary  and  reason- 
able  that  I  have  at  once  M(  i{r.  B.  upon  the  loorkf 
so  as   to  bind  the  person  who  has  taken  it,  tfo. 
When  the  repairs  are  done  I  will  draw  up  a  Uase 
ofpostession  and  take  a  full  list  of  particulars :" 
Held,  that  there  was  nothing  to  show  that  E.  was  the 
agent  of  the  pit.,  and  that  this  was  not  a  memoran- 
dum of  an  agreement  within  the  Statute  of  fVauds, 
and  consejuentfy  was  not  admissible  as  evidence  for 
the  pit. 

This  was  an  action  brought  in  the  County  Conrt  of 
Shropshire,  for  a  refusal  by  the  deft,  to  take  a  bouse 
at  a  yearly  hiring  according  to  agreement,  and  the 
fblbwing  are  the  material  facts  of  the  case  as  stated 
for  the  opinion  of  this  court  by  the  judge  of  the 
County  Court. 

At  the  hearing  Samuel  Fletcher  Williams  was 
eslled  in  support  of  the  pit's  case,  and  stated  that 
he  was  ■  clerk  in  the  employ  of  one  Edwards,  an 


auctioneer  in  practice  at  Shrewsbury,  and  that  ia 
August  last  the  deft,  called  at  Edwards's  office, 
accompanied  by  Mr.  Perring,  and  stated  that  he  bad 
seen  an  advertisement  inserted  by  Mr.  Edwards  in  the 
local  papers  relative  to  the  letting  of  a  honse  belonging 
to  the  pit.,  and  asked  for  the  keys  to  look  at  the 
premises.  Williams  therenpon  gave  deft,  the  keys, 
and  he  and  Mr.  Perring  went  over  the  house.  Oa 
their  return  the  deft,  said  he  liked  the  house  very 
much,  and  he  would  take  it  if  certain  repairs  were 
done.  Williams  said  he  would  tell  Mr.  Edwards, 
and  he  would  write  to  Mr.  Clarke,  and  that  he 
(Williams)  would  communicate  the  result  to  Mr. 
Perring.    Deft,  said,  "  Very  well." 

About  a  fortnight  afterwards  Williams  met  Mr. 
Perring  in  Shrewsbury  and  told  him  the  repairs 
should  be  done.  Perrihg  promised  to  inform  deft. 
Afterwards  on  the  27th  Aug.  deft,  again  called  at 
Edwards's  office,  asked  for  the  keys,  and  had  them 
for  the  purpose  of  going  over  the  house.  When  he 
came  bade  he  said  the  honse  suited  him  very  well  and 
he  would  take  it  then  and  there.  Edwards  was  also 
present.  Deft,  said  there  were  certain  repairs  be 
should  require  done,  which  be  would  then  specify,  snd 
he  accordingly  wrote  in  pencil  snd  signed  a  list  of 
them. 

Deft,  also  said  be  should  like  to  have  the  repain 
done  s  week  before  Michaelmas.  Edwards  promised 
they  should  be  done  at  once.  Edwards  said  be  would 
write  to  Mr.  Clarke,  and  he  had  no  doubt  Mr. 
Clarke  would  accede  to  the  proposition,  and  accept 
deft,  as  tenant.     Deft,  said,  "  Do  so." 

The  plt.'s  counsel  then  tendered  in  evidence  the 
following  letter : — 

"  St.  John's- bill,  Shrewsbury,  Aug.  S7, 1863. 

"  I  have  at  length  let  Town  Walls  House,  subject  to 
certain  alterations  and  repairs,  at  40/.  per  annum.  A 
list  of  the  said  repairs  I  herewith  send  you.  I  think 
tbey  are  so  absulutely  necessary  and  reasonable,  that  I 
have  at  once  set  Mr.  Bowyer,  the  painter,  npon  the 
work,  so  as  to  bind  the  person  who  has  taken  it.  Oar 
respected  friend  Mr.  Perring  introduced  the  gentleman, 
and  speaks  of  him  in  the  highest  terms.  The  name  of 
the  gentleman  who  will  take  (subject  to  all  the  repairs 
being  done,  and  which  I  bare  promised  him  shall  be 
done)  is  G.  A.  Tiullar,  Esq.,  surveyor  to  the  post- 
offices.  His  appointment  is  permanent,  and  he  will 
make  yon  a  first-class  tenant.  When  the  repairs  sre 
done,  I  will  draw  up  a  lease  of  possession,  and  take  a  full 
list  of  particulars,  &c — (Signed)  Thomas  Edwards. 

"John Clarke,  Esq." 

This  letter  was  objected  to  by  the  deft's  counsel, 
and  the  judge  decided  that  it  was  not  admissible  in 
evidence,  on  the  ground  that  the  evidence  did  not  sboir 
that  Edwards  was  the  properly  constituted  agent  to 
make  the  contract,  but  merely  to  make  inquiries,  and 
in  consequence  of  such  decision  the  pit.  elected  to  be 
nonsuited. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  judge  was  right  in  rejecting  this  letter. 

J.  J.  Powell,  Q.  C.  for  the  app. — The  letter  ia  snffi- 
cient  to  bind  the  deft.,  as  it  is  a  note  in  writing  relating 
to  land ;  it  contains  all  the  elements  of  a  contract,  as 
it  says,  "  1  have  let  the  house  at  40/.  per  annum."  If 
a  person  says  "  I  will  take  a  boose,"  it  means,  in  the 
absence  of  special  terms,  from  the  present  time,  and 
the  term  need  not  be  specified  in  writing.  Edwards 
says  in  bis  letter  "  I  have  let  it ;"  that  means  from  the 
present  time.  The  qnestion  has  also  been  raised  as  to 
Edwards  being  the  authorised  agent  of  the  deft. 
Surely,  if  deft,  asked  him  to  writs  the  letter,  that  is 
making  him  his  agent,  and  he  is  therefore  bound  by  his 
acts.     He  referred  to 

Filzmaurice  v.  Bailey,  26  L.  J.  114,  Q.  B. ;  snd 
Duirell  V.  £raiu.  31  L.  J.  337,  Ex.  Cb. ;  4  L. 
T.  Rep.  N.  S.  254. 
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MaUhact  contra. — This  esse  coining  witliin  sect. 
4  of  the  SUtote  of  Frauds,  it  is  necessary  that  that 
statute  shoold  liare  been  complied  with.  The  court 
therefore  bas  to  consider  whether  Edwards  bad  autho- 
rity to  malie  a  contract  binding  under  the  statute;  and 
if  he  had,  then  whether  this  leiter  was  a  sufficient 
memoraoiJam  of  such  contract.  I  contend  that  it  was 
Dot.     (He  was  stopped.) 

Ebijs,  C.  J. — I  am  of  opinion  that  tbe  learned  judge 
was  right.  It  does  not  appear  to  m*  tliat  Edwards 
was  tbe  authorised  agent  of  Fuller  to  make  this  con- 
tract. What  passed  between  them  was  in  the  nature 
of  a  treaty  to  take  tbe  premises.  In  my  mind  tbe 
letter  was  nothing  more  than  *n  intimation  to  bin 
employer,  Clarke,  that  be  had  a  proposal  for  the 
koase,  and  recommending  that  the  repairs  should  be 
done.  It  seems  to  me  that  it  never  was  intended  that 
Edwards  w.is  to  make  a  contract  binding  on  Fuller, 
and  that  this  letter  was  not  a  mrmorandum  in  writing 
within  the  meaning  of  the  Act.  Then  there  is  notliiu); 
to  show  when  Ihe  term  of  hiring  was  to  begin,  and  it 
is  clear  that  in  takinj;  premises  from  year  to  year  it  is 
very  important  to  show  when  the  term  is  to  commence, 
for  the  purpose  of  determining  wlien  the  six  moniba' 
notice  to  quit  is  to  be  given,  &0.  I  am  of  opinion, 
tbeiefore,  that  this  letter  was  nothing  more  than  a 
proposal  for  letting  tbe  house,  and  is  not  binding  on 
the  deft 

Williams,  J. — I  am  of  tbe  same  opinion.  Tbe 
statute  says,  that  tbe  memorandum  must  be  "  signed 
by  tbe  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  bim  lawfully  authorised,"  and  I 
see  nothing  in  this  case  to  show  that  Edwards  was 
lawfully  authorised. 

WiLLES,  J.  concurred.  JadgtMnlfor  rap. 


COXr&Ti  OF  SZOHEQtTER. 

Beported  by  F.  BaiUT  and  H.  Lsion,  Esqra.,  Barrister*- 
at-Law. 

Satwday,  Jan.  16. 
The  Atiobnby-Oenebal  v.  Bushtoh. 
Sevenue — SucetttUm  Duty  Act  (16  ^  17  Vicl.  e.  51), 
«.  2  and  15 — Derivative  title  under  net.   15 — 
Amaiml  of  duty  pagabit — Object  of  teet.  2. 
A  Uttator  devtMd  property  to  hit  ai/e  E.  C.  /or  life, 
with  remainder  to  her  ton  R.  IK.  R.  in  Je*,  and 
died  in  \S32.     R.    W.  R.  died  intettale  in    1844, 
in  the  lifetime  of  E.  C,  Ihe  tenant  for  life,  and 
before  tie  patnng   of  the  Suceettion  Duty  Act 
(16  #  17  Vict.  c.  51),  whereupon  his  reversionary 
interest  in  the  laid  property,  expectant  on  the  death 
of  the  tenant  for  life,  became  vestedin  the  deft.,  his 
ton  and  heir-at-law,  toho,  upon  the  death  oj  E.  C, 
ihe  tenant  for  life,  in  1859,  after  the  time  appointed 
for    the   commencemtKt   of  the  said  Act,  became 
beneficially  entitled  thereto  in  possession ; 
Beld,    that,  under  the  ptvvisions  contained  in  the 
Jb-st  part  0/  the    Ibth   section  of  the   Act,    the 
deft,  toas  liable  to  pay  duty  at  the  same  rate  as 
his  father,  if  living,  uould  have  paid— namely,  10 
per  cent. 
Per  Martin,  B. :  The  real  and  sole  ohjeel  of  the  ind 
lection  of  the  Succession  Duly  Act  was  to  give  a 
convenient  definition   of   the  terms   "succession," 
"successor"  and  "predecessor,"  and  it  efects  that 
object  in  tolerably  clear  terms. 
This  was  an  information  to  obtain  payment  of  duty 
in  respect  of  tbe  succession  of  tbe  deft,  in  the  real 
properly  devised  by  the  will  of  one  Joseph  Claridge, 
deoetsed,  as  hereinafter  stated,  and  the  question  for  the 
decision  of  tlie  court  was  as  to  tbe  proper  rate  of  doty 
payable  by  the  deft. 

Tbe  information  stated  that  the  said  Joseph  Cla- 


ridge by  bia  will,  dated  the  29tb  July  1828,  M; 
executed  and  attested  n  was  then  by  law  rcqiini  t« 
the  devise  of  estates  of  freehold  and  inheiitucs,  ti»' 
posed  of  his  real  property  in  the  following  tenu:— 
"  Also  all  those  my  several  closes  or  inckced  grooadi 
which  I  lately  bought  and  purchased  of  and&ta 
John  Walker  and  Thomas  Main,  and  all  and  sui|iil« 
other  my  messuages,  cottages,  duses,  lands  and  nal 
estate  wliatsoever,  situate  and  being  at  East  Haifa 
aforesaid,  or  elsewhere,  with  their  and  every  of  tkor 
appurtenances,  I  give  and  deriae  onto  my  biia| 
wife  Elizabeth  Claridge  and  her  assigns  for  and  danf 
the  term  of  her  natural  life,  and  from  and  inmeduldj 
after  her  decease  I  give  and  devise  all  and  singnlu  ■; 
said  real  estatoa  with  their  and  every  of  tiieir  ipfnr- 
lenances,  unto  and  to  tbe  ose  of  BitUiard  Wilkd 
Rush  ton  (otherwise  Richard  Willoek  Claridge),  thtMi 
of  my  said  wife  Elisabeth  Claridge,  and  to  bis  bcin 
and  ussigua  for  ever ;"  and  that  the  said  testator  iki 
in  1832  without  alteriag  bis  will,  leaving  his  niM 
and  her  son  R.  W.  Rush  ton  surviving. 

R.  W.  Bushton  died  intestate  in  1844,  in  ihe  life- 
time of  bis  mother,  tbe  tenant  for  life  of  tlie  totatir's 
real  property,  leaving  tbe  deft.  J.  F.  Busbtoa,  iia 
eldest  son  and  heir-at-law,  surviving,  in  ■bom  tb 
reversionary  interest  in  the  testator's  teal  fnftitj 
thereupon  became  vested. 

The  testator's  widow,  the  tenant  for  life  of  tb 
real  pro^rty,  died  in  1859,  after  the  time  sppoiatti 
for  the  commencement  of  the  Sucoeksiun  Duty  Ad 
1853,  and  by  reason  of  tbe  disposition  in  the  <iid 
will  tbs  deft,  upon  ber  death  became  bestSdiil; 
entitled  in  possession  to  tbe  testator's  real  property,  a 
a  succession  derived  from  the  testator.  Asd  it  m 
charged  that,  inasmuch  as  both  he  snd  bit  bite 
were  strangers  in  blood  to  the  testator,  tbe  daft, 
became  chargeable  with  duty  at  the  rate  of  10  fs 
cent,  upon  the  value  of  such  succession. 

The  deft.,  by  his  answer,  adnriited  all  tbe  itsth 
menta  in  the  information  to  be  true,  except  tbsth 
said  that  upon  the  death  of  the  testator's  widow,  tk 
tenant  for  life,  he,  the  deft.,  became  bene6cially  atitM 
in  possession  to  Ihe  testator's  real  property,  as  s MC- 
cession  derived  from  his  father,  and  that  be  was  aot 
chargeable  with  duty  at  the  rate  of  10  per  eeat, 
inasmuch  as  his  succession  was  derived  by  ifflUMfitfa 
descent  from  bis  father,  who  at  the  time  of  his  fatk 
was  seised  in  fee  of  tbe  said  property,  but  that  be  m 
only  chargeable  at  the  rate  of  1  per  cent. 

The  Attorney- General,  the  Solicilor-Geur^ 
Lode,  Q.C.,  and  A.  Hanson  (of  tbe  Oianceiy  h«) 
for  the  Crown. — A  taxable  succession  under  the  A<t 
liable  to  duty  is  admitted,  and  the  question  is,  *h* 
is  to  be  regarded  as  deft.'s  predecessor  —  tbe  teetilar, 
or  deft.'s  father  ?  It  comes  under  sects.  2  asd  li 
of  the  Act.  By  the  2nd  section,  two  clatM  if 
taxable  succewions  were  created:  first,  a  nooi*- 
siun  by  a  disposition,  made  at  any  time,  which  tabs 
effect  in  possession  on  the  death  of  any  penss  djrii| 
after  the  Act;  and,  secondly,  a  dtoiUatio*  after  ths 
passing  of  the  Act,  wherenpon  a  possession  takes  pba 
by  descent  after  tbe  passing  of  the  Act;  but  itm  * 
no  succession  by  devolution  unless  tbe  destb  oo  sUth 
the  descent  takes  place  occurs  sfter  the  passu);  of  thi 
Act.  A  disposition  confers  a  suaces>ion,  >helh« 
it  be  a  past  or  future  disposition,  proriM  tie 
person  taking  under  it  becomes  benedciiiUy  estilM 
to  the  property  on  the  death  of  a  peraoa  'r>( 
after  the  commencement  of  the  Act.  A  Jm^ 
tion  only  confers  a  snccsasion  provided  it  be  es  iW 
death  of  a  person  dying  after  the  eommeiueiaoiit  •■ 
the  Act ;  and  then  the  2od  section  da&ies  tbe  MM 
"  successor,"  "  predecessor,"  &c.,  snd  it  is  desr  th* 
the  word  "sncestor"  there  mentioned,  ap^  •»  • 
''  devlulion."  Any  person  taking  under  a  diipositiiij 
an  uiteiest  reversionary  at  the  time  of  the  Act,  sM 
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wkich  became  Tested  in  posseasion  b/  the  death  after 
Xhe  Act,  would  be  chargeable  when  Che  interest  so 
became  vested.  Then  comes  in  sect.  IS,  and  sajs 
that  in  alt  thosa  cases  where  the  Act  finds  the  suc- 
'Oeuion  in  the  hands  of  a  person  claiming  a  derivative 
title,  it  is  to  be  taxed  as  if  it  remained  in  the  hands 
of  the  original  taker.  The  Crown's  claim  is 
grounded  on  that  cUose.  At  the  commencement  of 
the  Act  this  property  was  reTersionary  expectant  on  a 
4eatb,  Til.,  that  of  the  widow,  tenant  for  life.  It  was 
not  vested  by  alienation,  not  harinf;  been  then  alien- 
ated, but  it  was  Tested  by  "  other  derirative  title  in  a 
ferson  other  than  the  person  originally  entitled." 
Deft.'s  father  was  the  person  oiigioally  entitled 
ander  the  will,  but  at  the  time  of  the  Act  the  property 
was  no  longer  rested  in  him,  but  it  was  vested  in  his 
aon  the  deft  by  "  any  other  derivative  title,"  tIs.,  a 
title  by  descent.  Devalution  means  a  passing  from  a 
-dead  to  a  living  person.  The  second  parTof  sect.  15 
throws  light  on  the  construction.  The  succession  must 
be  created  at  the  time  of  the  devolution  or  disposition. 
It  is  only  by  supposing  a  succession  between  deft,  and 
his  father  that  I  per  cent,  can  be  payable ;  but  a  devo- 
lution to  create  a  snccaasion  must  be  on  a  death  after 
the  Act,  and  the  father  died  be/ore  it.  The  succession 
Jiere,  if  at  all,  was  between  testator  and  deft.'s  father, 
and  had  the  latter  lived  to  come  into  beneficial  posses- 
«ion  be  wonld,  as  a  stranger  in  blood,  have  paid  10 
jMr  cent.,  and  deft,  succeeding  on  a  devulutiou  creating 
tu  new  luceeuioit  must  pny  the  same  duty  under 
acct  15,  or  nothing  at  all. 

iMik,  Q.  C.  and  A.  P.  Bensmm  for  deft.— 
JVtBMi  facie  this  case  is  within  sect.  2.  The  prin- 
.ciple  of  the  Act  is  to  tax  persons  in  proportion  to 
the  degree  of  relationship  between  the  parties.  Deft, 
derived  all  bis  interest  from  his  father.  Tiie  Crown's 
argument  is  derived  from  the  ISth  section  only,  and 
bat  for  that  section  and  the  doubt  thrown  on  it  no 
question  wonld  arise  here.  In  The  Attorney- General 
w.  OardiMr,  7  L.  T.  Rep.  N.  S.  683 ;  1  H.  &  C.  639, 
that  section  was  discussed,  and  Bramwell  B.  was  clearly 
of  opinion  that  a  title  by  devise  or  descent  wss  not 
within  the  words  "  other  derivative  title"  in  the  section. 
There  are  ezpresnoos  in  other  cases  also  bearing  out 
4hat  view : 

Lord  Salloun  r.  The  Advocaie-Generai,  3  Macq. 
H.  of  L.Cas.660; 

Lord  Braybrooke  t.  The  Aaomej/-GeneraJ,  4 
L.  T.  Bep.  N.  S.  218  ;  9  H.  of  L.  Cas.  178. 
{Mabtiii,  B.— Natnrally  one  would  call  the  son  the 
saccessor  of  the  father;  but  how  do  you  get  out  of  the 
words  of  the  1 5th  section  ?  It  may  be  right  or  wrong, 
but  here  is  a  case  as  directly  within  that  section  as  a 
«as«  can  be.]  The  words  "other  deriTstive  title" 
mean  a  title  in  some  way  other  than  by  direct  suoces- 
aion  from  father  to  son.  Here  be  succeeds  in  right  of 
Jiis  father.  [Pollock,  C.  B. — No ;  certainly  not,  he 
ascceeds  in  right  of  the  will.]  The  case  stands  under 
aect.  2  alone,  nnafiected  by  sect.  15.  Sect.  2  distin- 
^ishes  between  snocessions  by  disposition  and  by 
derolntion.  In  Saltoua  v.  The  Advocate-General 
the  L.  C.  in  giving  judgment  says :  "  Where  the 
succession  is  by  ditpontiim,  the  eelUor  is  the  *  prede- 
-coasor,'  and  when  by  devohuion,  the  laet  poiteuor  is 
the  '  predeoessor.' "  Practically  the  case  is  decided  by 
GarSter't  case,  in  which  the  language  of  Bramwell,  B. 
wonld  apply  here  with  a  slight  alteration  of  facts. 
[Mabtim,  B.— flere  the  deft.  Ukes  by  virtue  of  the 
limitatioos  in  the  testator's  will  ;  but  in  Gardaer't 
case  it  was  ss  though  the  estate  created  by  the  settle- 
ment had  been  wiped  ont  and  extinguished,  and  Hiss 
Gardner's  father  became  entitled  and  wasiu  as  of  bis 
own  fee  under  the  old  title,  and  any  disposition  by  him 
was  carved  out  of  the  old  estate.]  The  words 
"alienation  or  other  derivative  title''intheI5thBection 
ia  not  'apply  to  this  case.     "  Other  derivative  title  " 


are  ejusdttn  generis,  and  do  not  i«fer  to  devoiutim, 
Oaft.  was  not  named  in  the  will.  If  the  father 
here  is  to  be  passed  over,  suppose  it  passed  from 
father  to  son  for  twenty  generations,  what  would  there 
be  to  prevent  the  last  taker  from  tracing  back  to  the 
original  settlor?  The  father  by  dying  intestate  created 
a  nea  mcceetion,  and  deft,  took  a  benefidal  interest 
in  fee  in  the  reversion. 

The  Atlonuji-General,  in  reply,  was  stopped  by  the 
Court. 

Pollock,  C.  B. — ^We  sre  all  of  opinion  that  the 
Crown  is  entitled  to  10  per  cent.  dnty.  Upon  reading 
the  2nd  and  15tb  sections  of  the  Succession  Dnty  Act, 
the  case  is  so  pUin  that  I  think  no  argument  can 
make  it  plainer.  There  was  an  estate  for  life  with  a 
reversion,  and  the  person  entitled  to  the  reversion  died 
before  the  statute  came  into  operation ;  but  the  person 
having  the  life-estate  lived  nntil  the  statute  came  into 
full  operation.  Dying  as  she  did,  if  the  deft.'s  father 
bad  been  alive,  he  wonld  have  undoubtedly  paid  the 
1 0  per  cent  duty.  The  son  takes  bis  place,  and  ha 
clearly  has  to  pay  the  same  dnty  as  the  father  would 
have  paid.  Looking  at  it  in  that  view,  I  cannot  sea 
how  any  argument  arises,  or  how  there  is  the  slightest 
doubt  in  the  world.  It  seems  to  me  that  the  con- 
struction of  the  Act  of  Parliament  is  really  as  plain  aa 
if  the  framers  had  put  in  the  names  of  the  parties,  and 
had  said  that  the  gentleman  who  disputes  the  claim  of 
the  Crown  in  this  case  should  pay  10  per  cent 

MAKTEf,  B. — I  also  think  this  a  Tery  clear  case.  It 
seems  to  dm  that  a  good  deal  of  the  argument  (and  it 
is  not  an  onplaoslble  one)  is  founded  upon  an 
endesTonr  to  diTert  the  2nd  section  of  the  Act  from 
its  reel  object  The  real  purpose  of  that  section  was  to 
give  a  convenient  definition  of  three  terms,  that  is  to 
say,  of  "  sncoession,"  "  successor,"  and  "  predecessor." 
That  was  its  sole  object,  and  it  effects  that  object  in 
tolerably  clear  terms.  Then  comes  ths  ISth  Motion, 
and  it  is  to  be  seen  whether  this  case  do«s  not  fall 
within  the  terms  of  this  ISth  section  as  plainly  as 
can  be.  The  testator,  before  this  Act  of  Parliament 
was  passed,  devised  an  estate  to  A.  for  life,  with 
remainder  to  B.  in  fee.  B.  died  before  the  Act  cam* 
into  operation,  but  A.  did  not ;  she  snrvived.  Tba 
state  of  things  was,  that  by  virtue  of  this  will  the  heir 
of  B.  became  entitled  to  this  property  in  eonseqnenoa 
of  bis  father's  death.  Was  he,  at  the  time  appointad 
for  the  commencement  of  this  Act,  in  this  oonditioD, 
that  a  "  reversionary  property  expectant  on  a  death  " 
was  vested  in  him  "  by  alienation  or  other  derivstiva 
title  ?"  How  was  he  possessed  of  this  property  except 
as  leversionary  property  by  Tirtue  of  a  derivative  title; 
that  is  to  say,  which  he  derived  from  his  ancestor  ? 
Was  he  a  "  person  other  than  the  person  originally 
entitled  thereto?"  He  wss.  His  father  was  tha 
person  originally  entitled  thereto,  and  he  is  another 
parson  than  his  father  Then  the  Act  expressly  enacta 
that  "  the  person  in  whom  such  property  shall  be  so 
vested  shall  be  chargeable  with  duty  at  the  same  time 
and  at  the  same  rate  as  the  person  originally  entitled 
wonld  have  been  chargeable."  I  think  it  is  very  dsrar 
to  raise  any  argument  about  it.  I  think  that  the  words 
express,  as  clearly  as  anything  can  express,  what  has 
occurred  in  this  case.  It  seems  to  me  that  this  oaw  ia 
as  clearly  within  the  1 5th  section  aa  words  can  make  it. 

Cmakmell,  B. — I  think  this  case  comes  within  the 
15th  section  of  the  Act  of  Parliament  If  I  read  that 
section  apart  from  the  2nd  section,  I  do  not  think  that 
there  can  be  any  reasonable  doubt  npon  the  sabjeot. 
I  agree  with  my  brother  Martin  in  thinking  that  the 
3nd  section  has  been  introduced  into  the  argiunent  for 
the  purpose  of  diverting  it  from  its  proper  object 

PiooTT,  B. — I  think  that  there  might  have  been 
some  foundation  for  Mr.  Lash's  argument  if  the  last 
two  lines  of  the  2nd  section  had  stood  alone ;  but 
when    I    read    the    15th    section    it    is   impossibia 
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to  e>cjip«  from  the  conoliuion  that  this  is  the  very 
case  poinled  at  by  that  section.  I  think  that  the 
word  "  deriTative  "  is  a  most  apt  word  to  express  the 
state  of  this  succession. 

jHiigmtalfor  the  Crown  for  10  ptr  cent,  duly, 
with  colts. 

Attorney  for  the  Crown,  Solicitor  of  Inland  lievemu, 
Somersct-bonse. 

Attorneys  for  the  deft.,  Ilemman  and  Nichiibon, 
25,  College-hill,  Cannon-street  west,  agents  for  Messrs. 
JIauaum,  Northampton. 


Fridmi,  Jan.  22. 
Sr.BimAw  AKD  OTHERS   V.  Bakrett  akd  othubs 

(Executors  of  Bennett). 
Trtuk  Je<  (1  #  2    WiU.  4,  «.  37)— Btotty  eolliert' 

labour — Paid/or  partly  by  goods. 
The  pits,  were  butty  colliers  or  contractors,  and  by 
a  verbal  agreement  only  with  the  mine-owner  worked 
for  him  many  years  as  butty  colliers  to  get  coal, 
tither  by  the  day,  by  the  yard,  or  by  the  ton.  The 
pits,  were  not  to  UHilerlet ;  but  they  employtd  others 
t»  auist  them  in  the  work  taken ;  they  were  paid 
partly  in  money  and  partly  by  goods,  deductions 
being  made  fiom  their  wages  for  Vie  goods  sup- 
plied. In  an  action  afterwards  for  their  full 
wages  on  the  ground  that  they  were  within  the  Truck 
Act(,l  i-  2  WiU.  4,  e.  37)  and  should  not  have 
been  pail  any  part  of  their  due  by  goods,  de/ls. 
pleaded  a  set-nfffor  the  goods  supplied : 
Beld,  that  as  the  pits.,  employed  other  persons  under 
them  to  assist  them  m  their  work,  as  they  lawfully 
mighty  it  was  not  their  own  personal  labour  only 
that  was  required,  but  work  to  be  done  which  was 
tie  result  of  UUrour,  they  did  not  come  teithin  the 
tonstruclion  of  the  Truck  A<A  (\  j-  2  Will.  4, 
c  37) ;  therefore  they  were  not  entitled  to  recover 
m  money  that  for  wAteA  they  had  before  been  paid 
by  goods. 

Declaration  agaiost  defts.,  aa  executors  of  T.  Bennett, 
deceased,  for  money  payable  by  Bennett,  deceased,  to 
pits,  for  work  done  and  materials  provided  by  them 
for  the  said  deceased,  and  for  money  found  to  be 
due  from  tbs  said  T.  Bennett  to  pits,  on  aa  account 
■Uted. 

Pleas : — 1.  Never  indebted.  3.  Payment  by  Ben- 
nett. 3.  Delivery  by  Bennett  of  goods  in  satisfaction. 
4.  Payment  of  money  by  Bennett  at  pits.'  rei^uest.  5. 
Sst-off  to  de(U.  IS  executors  for  goods  sold,  &c., 
by  Bennett  to  pits.,  and  the  usual  other  money  claims. 
Issue  joined  thereon. 

Th«  pit.  Sleeman,  a  collier,  in  the  Forest  of  Dean, 
entered  into  partnership  with  the  three  other  pits.,  and 
dissolved  the  partnership  in  1859 ;  but  bel'ore  dissulution 
tbeyhadworkrdforMr.  Bennett  as  butty  colliers  for  many 
years,  at  the  Nelson  colliery,  in  the  Forest,  either  by 
the  day,  or  by  the  yard,  or  by  the  ton.  Agreements,  but 
not  in  writing,  were  made  between  the  parties,  and 
the  pits,  employed  men  to  assist  them  in  their  work, 
and  each  month  the  pits,  were  furnished  with  one  pay- 
biU,  It  was  agreed  that  the  pits,  should  not  underlet 
the  work,|bnt  do  it  as  they  best  thooght  fit.  Bennett  was 
also  a  miller  and  comfsctor;  he  allowed  the  pits,  ooals 
to  bora  at  their  ewu  houses,  for  which  he  made  no 
charge.  The  pits,  were  in  the  habit  also  sometimes  of 
Tsoeiving  ooals  and  of  giving  farmers  eoals  for  cider, 
potatoes  and  other  goods,  instead  of  paying  cash.  The 
men  were  also  supplied  by  Bensett  with  flour  and 
other  goods.  When  the  pit.'s  pay-day  came  ronnd  they 
agreed  with  Bennett's  bailiff  as  to  the  amount  that  was 
doe  to  them,  accounts  being  furnished  by  both  sides. 
Bennett  found  oil  and  gunpowder  for  the  pits,  to  be 
used  by  them  in  their  work,  for  which  they  bad  to  pay, 
and  they  alleged  that  they  could  and  did  ultimately 


procure  both  at  a  cheaper  rate  than  Bennett  used  !> 
charge  for  them.  Bennett  about  July  1855  sold  tiie 
mill,  &c.  to  his  foreman,  Wintle  and  after  that  Wiotle 
supplied  them  with  flour,  &c.  in  the  same  way.  Xo 
order  in  writing  was  ever  given  by  the  pits,  for  any  of 
the  articles  which  constituted  the  deductions.  Bennett 
paid  Wiutle  in  cash  the  amount  which  he  had  snpplinl 
in  goods  to  those  men  at  their  request. 

When  pits,  commenced  working  for  Bennett  as  batty 
colliers  or  contractors,  it  did  not  appear  that  there 
WHS  any  agreement  iu  writing,  or  that  any  arrange- 
ment was  made  as  to  wliether  they  were  bound 
to  work  personally ;  but  they  did  work  generally  sad 
employ  other  men  to  work  with  them  and  tor  them,  to 
get  ooals  by  the  ton,  and  to  make  the  cat  out  and 
headings  by  the  yard,  and  to  whom  they  paid  daily 
wages  during  part  of  the  time,  from  Aug.  I8S6  to 
March  1860,  over  which  their  account  was  claimed. 
Pits,  had  Ewo  places  in  diflerent  parts  of  the  eoUieiy 
where  they  were  getting  coal  by  the  ton,  at  times  sane 
of  them  stayed  away  from  the  pit  for  days,  and  the  othen, 
with  their  men,  assisted  in  the  raising  of  oool,  and  >t 
the  same  time  others  of  the  pita.,  with  men  employed 
by  them,  drove  the  cut  out,  or  other  contract  work ; 
they  worked  not  only  in  getting  coal  by  the  ton,  but 
in  making  a  cut  out  and  headings  in  tbe  colliery  bj  the 
yard,  employing  several  men  under  them,  and  oces- 
sionally  did  repairs  in  the  colliery  besides,  for  wbidi 
they  charged  and  were  allowed  so  much  per  day. 
During  the  time  pits,  worked  for  the  deceased,  oertaia 
deductions  were  made  from  their  wages  for  goods  sup- 
plied to  them  by  Bennett  and  Wintle.  Upon  tbe  piy- 
day  the  pits,  would  receive  from  deft.'s  paj-derk  sa 
invoice  of  the  goods  which  tbe  pits,  bad  received  fron 
Wintle,  and  would  make  deductions  to  tbs  amoniit  of 
that  invoice,  and  of  the  deductions  aud  claim,  sad 
would  receive  the  balance  due  to  them.  The  question 
was,  whether  such  deductions  were  not  illegsl  nndcr 
the  Truck  Act,  I  &  2  Will.  4,  c.  37. 

Tbe  action  was  tried  at  Oloucestar  before  ChaniKlI, 
B.,  when  a  verdict  was  entered  for  the  defts,  by 
consent,  in  order  that  the  opinion  of  the  court  shoald 
be  taken  upon  the  facts  and  evidence,  as  stated  a  Ike 
notes  of  the  learned  judge  at  the  trial.  Tbe  pits.' 
counsel  to  luve  leave  to  move  the  court  for  a  rail  to 
enter  the  verdict  for  pits,  for  such  sum  as  the  court 
may  direct,  the  court  to  be  at  liberty  to  draw  soch 
inference  of  fact  as  a  jury  might  draw,  and  a  mis 
ni'sj  was  subsequently  obtained  accordingly  on  the 
ground  that  upon  the  evidence  given  and  tbe  admissioos 
made,  the  pits,  were  entitled  to  reoorer  I2£2i  7».  Si 
The  action  had  been  originally  brought  for  I408i 
Us.  IJA  The  defts.  admitted  that  work  had  been 
done  to  that  amount,  bnt  claimed  certain  dedootiais 
that  reduced  it  to  1232/.  7s.  id. 

Gray,  Q.  C.  {Gough  with  him)  showed  <»»•-" 
Butty  colliers  do  not  come  within  tbe  construction  « 
the  Truck  Act.  Although  the  pits,  were  to  give  their 
personal  labour,  yet,  as  they  employed  other  penow 
under  them,  they  were  exempt  from  the  provisions  of 
the  Truck  Act.  The  pits,  worked  ihemselfw,  J" 
doubt ;  but  they  also  hired  other  men  to  do  the  work 
for  them,  and,  according  to  the  contract,  it  would  bti» 
been  competent  for  them,  if  they  performed  the  work 
properly,  to  do  it  by  any  hands  they  pleaded.  Tlwy 
are  therefore  not  artiBoers  within  the  meaning  of 
the  Act.  The  owner  contracted  with  pits,  to  pt 
the  coal  at  so  much  per  ton,  the  plis.  finding  sU 
things  necessary  for  the  purpose,  hiring  men  to do»k»  ■ 
work,  superintending  them  and  agreeing  to  pay  tnea. 
With  these  hired  men  the  defts.  as  owners  have  "'^^ 
to  do,  there  was  no  privity  between  them.  Ttais 
butty  colliers  are  entitled  to  agree  to  be  paid  in  goe* 
if  they  so  pleased.  The  action  here  should  hsve  b««« 
by  the  men  against  the  pits.,  for  as  between  pits,  so* 
the  owner  it  is  a  contract  not  within  the  Tttick  Act,  f 
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the  mUcbief  against  which  the  Aci  is  pointed.  I'lts. 
«ra  not  "  labonrere  "  or  "  artiticers,"  "  paid  by  wages," 
within  tlia  meaning  of  the  Act.  Sects.  1,  2,  3,  4,  5, 
19  and  25  of  the  Act  bear  on  the  case.  There  are 
£re  eases  on  the  point : 

Rilen  T.  Warden  and  another,  2  Ex.  59 
Sharman  v.  Sanders  and  others,  13  C.  B.  166; 
Weaeer  r.  Floyd,  21  L.  J.,  N.  S.,  151,  Q.  B.  ; 
Bowers  and  another  ▼.  IjOvtkin  and  another,  6 

£.  &  B.  584 : 
Ingram  v.  Barnes,  7  E.  &  B.  1 1 5 ;  on  appeal  to 
the  Ex.  Ch.  lb.  132. 
ffadJltston,  Q.C.  (ff.  James  with  him),  in  sopport 
'Of  the  rale,  argued,  that  as  there  was  a  contract  for 
pemonal  labour,  tbe  employment  of  men  onder  them 
was  immaterial.  This  case  is  within  the  prorisions  of 
tbe  Trucic  Act.  ThronghoDt  Lancashire,  Yurlcshire, 
£taffvirdshire  and  Gloucestershire  butty  colliers  hare 
always  been  treated  as  serrants,  and  hare  expiated  tbe 
leaving  their  service  by  imprisonment  under  the  Masters 
and  Servants  Act,  4  Geo.  4,  c  34.  If,  then,  butty 
«oIliers  are  within  that  Act,  they  are  witbin  tbe  Truck 
Act.  Collier's  and  BaUey's  case,  3  E.  &  B.  607,  shows 
that  they  are  bound  to  work  or  be  imprisoned  under 
-4  Geo.  4,  c  34.  They  invariably  work  themselves, 
forming  gangs  of  ten,  twenty,  thirty,  or  forty — a  sort 
of  partnership.  The  jury,  had  it  been  left  to  them, 
must  have  found  that  a  butty  collier  was  a  man  bound 
to  work  personally.  [POIXOCK,  C.  B. — I  do  not  see 
the  importance  yon  attach  to  the  personal  service  of 
these  men.  The  question  is,  are  they  persons  working 
for  wages,  or  persons  contracting  to  do  certain  work 
for  a  certain  large  solid  payment  ?  Bbauwell,  B. — 
So  you  dispute  the  authority  of  Ingram  v.  Barnes  in 
the  £x.  Ch.,  or  do  yon  propose  to  distinguish  it?] 
I  say  it  has  nuthing  to  do  with  this  ease.  See  what 
tbe  Act  contempUted  and  how  large  are  its  terms : 
<sects.  1,  3,'4,  19,  25.)  Thronghout  tbe  Act  it  speaks 
of  "  any  labour"  in  connection  with  certain  trades, 
and  the  most  extended  definition  is  given  to  the  term 
"  wages."  Would  not  a  jury  have  found  pits,  to  be 
■"  artificers,"  or  other  persons  "  employed  "  in  getting 
ooal,  &C.7  [BtUMWsLL,  B.— I  thmk  not.]  He 
'tfted  als* 

Lowthtf  V.  Lord  Radnor,  8  East,  118 ; 

Ex  parte  Gordon,  25  L.  J.,  N.  S.,  12,  M.  C. 

(Bail  Court); 
Blake  v.  Langon,  6  T.  B.  221 ; 
£x  parte  Ormerod,  1  Dowl.  &  L.  P.  C.  825 ; 
Laarence  v.  Todd,  32  L.  J.  238,  M.  C. 
Pollock,  C.  B. — I  am  of  opinion  this  rule  shoold 
l>e  discharged.  I  have  already  intimated  my  opinion 
during  the  course  of  the  argument,  that  if  an  agree- 
ment is  made  with  one  or  more  to  do  certain  work, 
and  be  paid  for  tbe  labour  so  that  the  contract  is 
enbstantially  for  their  particular  labour,  whatever 
may  be  the  form  of  the  agreement,  and  it  can  be 
clearly  seen  that  is  its  object,  paying  such  persons 
by  goods  instead  of  their  regular  and  proper  wages 
would  be  witbin  the  operation  of  the  Truck  Act. 
"Where  tbe  subject  of  tbe  engagement  is  not  for  the 
4Utnal  labonr  of  the  contracting  person,  but  tbe 
mere  result  of  any  laboar  that  may  be  employed — as, 
for  instance,  where  a  contract  was  not  for  labour,  but 
for  the  removal  of  a  certain  qoaniity  of  clay — then 
the  case  is  not,  in  my  opinion,  within  tbe  Truck 
Act,  and  I  take  that  to  be  tbe  true  distinction.  I 
agree  with  RU^  v.  Warden,  adopted,  as  it  has  been, 
by  the  court  of  error  in  Ingram  v.  Barnes,  and  I 
consider  the  law  to  be  now  settled  by  those  cases. 
If  there  be  any  case  differing  from  them  (I  do  not  be- 
lieve there  is  since  the  decision  of  Ingram  r.  Barnes), 
I  think  it  is  not  law  so  far  as  it  does  differ.  I  do 
oot  agree  in  the  opinion  expressed  by  Erie,  0.  J.  in 
Ingram  v.  Barnes;  the  real  test,  in  my  opinion,  is 
Jipon  tbe  substance  of  tbe  contract,  whether  it  is  for 


labonr  or  the  result  of  labonr.  Where  some  one  agree* 
for,  a  large  number  of  men  to  perform  certain  work, 
meaning  by  "  work,"  not  labour,  but  the  result  of 
labour,  tbe  sum  to  be  paid  to  the  person  so  contracting 
is  not  "  wages  earned  by,  or  payable  to,  an  artificer  in, 
respect  of  labour  by  him  done''  within  the  meaning 
of  the  Act.  I  come  to  this  conclusion,  not  only  upon 
principle,  but  upon  tbe  decided  cases,  which  I  think 
have  now  settled  tbe  law. 

Maktik,  B. — I  am  of  the  same  opinion.  Mr. 
James  has  not  the  materials  here  fur  the  argument  be 
has  addressed  to  lu,  for  the  facts  of  the  case  will  not 
support  it.  I  entirely  agree  with  Aifey  T.  IKorden  and 
Ingram  v.  Barnes,  adopting  especially  the  opinion  of 
Parke  and  Rolfe,  BB.,  in  tbe  case  of  liUey  t.  Warden, 
and  if  there  are  any  cises  at  variance  with  tbeM 
decisions  I  dissent  from  them. 

Bkam»-ku^  B. — I  think  the  role  sbonld  be  dis- 
charged, as  it  seems  to  »e  impossible  to  read  this  Act, 
apply  it  to  the  facts  of  this  case,  and  give  any  other 
judgment,  keeping  in  view  the  authorities  on  the  sub- 
ject, I  might  be  content  to  say,  that  I  abide  by 
the  authorities  mentioned  by  the  Lorl  C.  B.  and 
my  brother  Martin.  The  Ibt  section  of  this  Act 
enacts  that  in  contracts  lor  the  hiring  of  any  artificer 
in  the  trades  thereinafter  enumerated,  or  for  tbe  per- 
formance by  any  artificer  of  any  labonr  in  any  of  th« 
said  trades,  "  the  wages  of  soch  artificer  "  should  be 
payable  in  money  ;  so  in  the  3rd  section  the  expres- 
sion is  "  wages  payable  to  tbe  artificer  in  respect  of  labour 
bybim  done,"  and  in  the  5th  section  "money  due  to 
such  artificer  as  the  wages  of  bis  labour."  It  cannot 
be  contended  that  what  the  pit.  in  this  ease  had  to 
receive  was  "  wages  of  his  laboar."  It  is  manifest 
to  my  mind,  that  unless  there  be  an  artificer,  laboar, 
and  wages  of  that  labour,  the  case  is  not  within  th» 
Act. 

Chanmell,  B. — I  am  of  the  same  opinion,  and  that 
tbe  case,  upon  the  facts  and  evidence  as  slated  in  the 
notes  taken  at  the  trial,  is  not,  for  the  reasons  already 
given,  within  the  operation  of  the  Truck  Act.  I  also 
think  that  Rilei/  v.  Warden  and  Ingram  v.  Barnes 
disposed  of  this  ease.  R*de  discharged. 

Attorneys  for  pit,  Rogerson  and  F«rd,  agents  for 
Carter  and  Goold,  Kewnbam. 

Attorneys  for  ie{ls.,Riekards  and  Waiter,  agents  for 
Borlase  and  RoHnson,  Mitcheldean. 

\^tfole. — ^There  is  to  be  an  appeal  from  this  dedsioD.] 


EXOHEQTTEB  CHAKBEB. 

Beported  by  F.  Bailst  and  H.  LEIOB,  Esqrs.,  Bairlstert- 
at-Law. 

Feb.  6  and  8. 

(Before  Cockbitrr,  C.  J.,  Eblb,  C.  J.,  Williams, 
Cbomttoh,  Willes,  Blackbobx  and  Mbllob, 
JJ.) 

Thb  Attorsbt-Gbiibral  v.  Sillem  axd  others 
(claiming  the  Alexandra'),  (a) 

Appeal  m  Aevenue  eases— Queen's  Remenbrancer't 
Act  (22  f  23  Vict.  c.  21),  s.  26— C.  L.  P.  Acts 
1852  and  1854— i?u/«  of  the  Court  of  Ex.  ofith 
Nov.  18G3 — '^Process,  practice  and  mode  of  plead- 
ing"— Jurisdiction— Crown's  right  of  general  replg. 

The  Queen's  Remembrancer's  Act  (22  if  23  Viet 
c.  21),  by  sect.  26,  enacts  that  "  it  shall  be  laafii 
for  the  Lord  Chief  Baron,  and  tsso  or  more  Barons 
of  the  Exchequer,  from  time  to  time  to  make  all 

(a)  As  there  Is  to  be  an  ^>peal  from  thla  decision  to  the 
H.  of  I*,  we  consider  it  mmeoessary  to  occupy  eo  many 
pages  OS  would  be  required  for  a  full  report  of  the  seven 
judgmenta,  enieciaUy  as  the  point  is  certain  never  to 
recur,  and  is  of  no  moment  to  the  practitioner  ;  we  there- 
fore present  only  the  oppoaing  judgments  of  the  chiefs, 
which  we  give  po-ialim. 
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tuch  ruks  and  orders  at  to  the  procest,  practice 
and   mode  of  pkading    on    the   Jfevenue  side  of 
the  court,   i^e.    at  may  Kent   to   then    necestarg 
and  proper,  and  also  from  time  to  lime,  by  any 
•  tueh  rule  or  order,  to  extend,  apply,  or  adapt  any 
of  the  provisions  of  the  C.  L.  P.  A.  1852,  and  the 
C.  L.  P.  A.  1854,  a>id  any  of  the  rules  of  plead- 
ing and  practice  on  the  Plea  side  of  the  laid  court, 
as  may  seem  to   them   expedient  for  making    the 
process,   practice  and    mode    of  pleading  on  the 
Revenue  side  of  the  said  court  as  nearly  as  may  be 
uniform  with  the  process,  practice  and  tnode  of 
pleading  on  the  Plea  side  of  such  court," 
In  intended  pursuance  of  the  power  given  them  in 
iMat  section,  the  Court  of  Ex.,  on  ilk  i^ov.  1863, 
made  and  issued  new  rules,  applying  the  34th,  S5th, 
36rt  and  other  sections  of  the  C.  L.  P.  A.  1854  to 
cases  on  the  Revenue  side  of  the  court,  and  giving  a 
right  of  appeal  to  the  Court  of  Error,  tite  Ex.  Ch., 
astd  the  B.  ofL.  in  certain  cases  ofrtdes  refused, 
or  discharged,   or  made  absolute  on  the   Reienue 
side  of  tlie  Ex. : 
Bdd  (per  Cocibum,  C.J.,  Crompton,  Blackburn  and 
Mellor,  JJ.}  that  by  the  2Gth  section  of  the  Queen's 
Remembrancer's  A  ct,  power  was  not  given  to  the 
Cotrt  of  Ex.  to  establish  proceedings  by  appeal  on 
motions  for  new  trial  in  revenue  cases,  and  to  give 
em  appellate  jurisdiction  to  the  Court  of  Ex.  Ch., 
and  that  consequently  the  rules  of  Ath  Nov.  1863 
«wr«  invalid,  and  the  Ex.  Ch.  had  no  jurisdiction  to 
tear  an  appeal  under  them  in  a  case  from   the 
Revenue  side  of  the  Ex. 
AUter  (per  Erie,  C.  J.,    Williams  and  Willes,  JJ.), 
that  the  rules  were  authorised  by  the  26th  section  of 
tie  Queen's  Remembrancer's  Act,  and  the  Court  of 
Ex.  Ch.  had  jurisdiction  to  hear  the  appeaL 
Bg  tka  Court. — It  is  not  a  necessary  ineident  to  cases 
HI   whieh  the    Crown   is   deft,  in  error,  thut  the 
counsel  for  the  Crown  is  to  have  the  last  word. 
An   information  was  filed  in  the    Ex.,  in    Trinity 
Teem  liut,  for  the  forfeiture  of  theTessel  <4{enin<fra, 
nixed    at   Liverpool   for    a    breach  of  sect.  7  of  59 
Geo.  3,  c  59    (Forngn   Enlistment   Act),    and    the 
ease   was   tried    at   the   sittings  after  Trinity  Term, 
before  the  I^ord  Chief  Baron  and  a  special  jury,  on 
the  23nd  Jane  and  three  following  diya,  when,'  a  verdict 
being  found    for    the  cUimants,  a  bill  of  exceptions 
to  the  ruling  of  the  Lord  Chief  Biiron  was  tendered 
by  the  then  Attorney-General,  the  late  Sir  W.  Atherton. 
The  parties    failing    to  agree  upon  such  a  bill  of 
•xoeptions  as  the  Lord  Chief  Baron  would  sign,  the 
Attorney-General    (Sir   R.  Palmer)   applied   to   the 
Court  of  Ex.  in  Michaelmas  Term  (Nov.  3)  for  leave 
to  move  for  a  new  trial  after  the  first  four  days  of 
the  term,  in   case  the  bill  of   exceptions  should   not 
bo  agreed  to  within  that  time.     The  consideration  of 
the  question  involved  in  this  application  was  adjourned 
to  the  following  day    (Nov.  4),  when  the  Attorney- 
General  elected  to  abandon  the  bill  of  exceptions,  and 
to  more  for  a  rule  nut  for  a  new  trial;    but  before 
doing  80,  be  moved  the  court  to  apply  the  0.  L.  P.  Acts 
of  1852  and  1854,  and  the   rules  of  pleading  and 
practice,  to  the  Revenue  side   of  the  court,  so  that 
an  appeal   would   be   competent,   under   sect.  26  of 
the   Queen's   Remembrancer's   Act,    23  &  23   Vict. 
0.  21.    That  section  enacted  as  follows : 

It  ahall  be  lawful  for  the  Lord  Chief  Baron,  and  two  or 
more  Barons  of  the  Court  of  Ezcheqoer,  from  time  to  time, 
to  moke  all  anch  roles  and  orders  a*  to  the  process,  practice 
and  mode  of  pleading  on  the  Bevenne  side  of  the  court,  and 
as  to  the  allowance  of  coats,  and  for  the  effectual  execution 
of  this  Act,  and  the  intention  and  objects  thereof,  as  may 
1  to  them  necessary  and  proper ;  and  also  from  time  to 
—.^  by  any  anch  role  or  order,  to  extend,  apply,  oi  ' 
any  of  the  provlatons  of  the  C.  L.  P.  A.  1852,  and 


time,  by  any  anch  role  or  order,  to  extend,  apply,  or  adapt 
any  of  the  provlatons  of  the  C.  L.  P.  A.  1852,  and  of  the 
O.  I*  P.  A.    1854,  and  any  of  the  rules  of  pleading   and 


mctlce  on  the  Plea  side  at  the  eald  conrt,  to  the  Revenue 
'■oe  of  Uw  said  court,  as  may  seem  to  them  expedient  for 


making  the  process,  practice,  and  mode  of  pteciia^  on  Ih^ 
Revenue  side  of  the  said  court  as  nearly  aa  may  be  cm- 
form  with  the  process,  practice  and  iiu>da  of  pl^diac  gn 
the  Plea  aide  ot  such  court" 

After  some  consideration  the  Court  on  the  follow- 
ing day  (Nov.  4)  issued  new  rules,  of  which  the  fol- 
lowing only  are  material  to  the  present  ease  : 
Court  of  Exchequer— Bevenne  Side. 

In  pursuance  of  the  provisions  contained  in  the  }*^'Ji 
seotioa  of  the  22  4  23  Vict  c.  21,  entitled  •'  An  Ad  to  res  i- 
late  the  oiBee  of  Queen's  Beniembrancer,  and  to  am^i:l 
the  practice  and  procedure  on  the  Bevenne  aide  of  ilia 
Court  of  Ex." : 

It  is  ordered  that  the  following  provision?  of  tb* 
C.  L.  P.  A.  IS^H  be  extended,  ^plied  and  adapted  to  tba 
Revenue  side  df  the  Court  of  Ex. ;  and  also  that  the  U.- 
lowing  rules  as  to  giving  bail  in  cases  of  appeal  shall  be  ia 
force  on  the  Revenue  side  of  the  Court  of  Kx.: 

1.  In  all  coses  of  rules  to  enter  a  verdict  or  nottsoit 
upon  a  point  reserved  at  the  trial,  if  the  rule  to  show  casje 
be  refused,  or  granted  and  then  discharged,  ormade  abm> 
Inte,  the  party  decided  against  may  appeal 

2.  In  all  cases  of  motions  for  a  new  trial  upon  the 
ground  that  the  Judge  has  not  ruled  according  to  law.  if 
the  rule  to  show  cause  be  refused,  or,  if  granted,  be  then 
discharged  or  made  absolute,  the  party  decided  agaliu^ 
may  appeal,  provided  any  one  of  the  jodge^  diwent  fnm 
the  rule  being  refused,  or  when  granted  beln^  dixchaiiged 
or  made  absolute,  as  ttie  cose  may  be,  or  provided  tto 
court  in  its  diHcrt>,tion  think  Ht  that  on  appeal  should  be 
allowed,  provided  that  where  the  application  for  a  oev 
trial  is  upon  matter  of  discretion  only,  as  on  the  groaod 
that  the  verdict  was  against  the  weight  of  evidenoa  or 
otherwise,  no  such  appeal  shall  be  allowed. 

8.  The  Court  of  Error,  the  Ex.  Ch,  and  the  H.  of  L 
shall  be  eourts  of  appeal  for  this  purpose. 

4.  No  appeal  shall  be  allowed  unless  notice  thereof  be 
given  in  writing  to  the  opposite  party  or  his  attorney  md 
to  the  Queen's  Remembrancer  wlthbi  four  days  after  tbe 
decision  complained  of,  or  soch  further  time  aa  nuf  bs 
allowed  by  the  court  or  a  jndg^ 

i.  The  appeal  hereinbefore  mentkmed  sbsll  be npaa 
case  to  l>e  stated  by  the  partiea  (and  In  case  of  diffemoe 
to  be  settled  by  the  court  or  a  Jndge  of  the  court  appealed 
from),  in  which  case  shall  be  set  forth  so  moeh  of  lb* 
pleading,  evidence,  and  the  ruling  or  judgment  objectol  to 
as  may  be  necessary  to  raise  the  question  for  the  deddoa 
of  the  Court  of  Appeal 

6.  When  the  appeal  is  from  the  refusal  of  the  coort  below 
to  grant  a  rule  to  show  cause,  and  the  Conrt  of  Appeal 
grant  such  rule,  such  role  shall  be  argtied  and  diapoMd  oi 
in  the  Court  of  AppeaL 

7.  The  Court  of  Appeal  shall  give  such  judgment  M 
ought  to  have  been  given  in  the  court  lielow,  and  all  such 
further  proceedings  may  be  taken  thereupon  as  if  theied£- 
ment  had  been  given  by  the  court  In  which  the  neora 
originated. 

8.  The  Court  of  Appeal  shall  have  power  to  sdjrfgs 

Sayment  of  costs  and  to  order  restitndon,  and  theT  ibau 
ave  the  same  powers  as  Uie  Conrt  of  £nx>r  in  respect  of 
awarding  process,  and  otherwise. 

The  foregoing  rules  shall  come  Into  operation  and  taxs 
effect  forthwith,  and  apply  to  every  cause,  matter  and  pro- 
ceeding now  pending. 

(See  report  of  the  case  Attorney-General  v.  SiDi» 
and  others,  ante,  9  L.  T.  Rep.  N.  S.  361.) 

On  the  following  day  (Nov.  5)  the_  Alltn>r 
General  moved  for  and  obtained  a  rule  nisi  for  a  new 
trial  on  the  ground  of  misuireclion,  and  of  tbe  verdict 
being  against  evidence  and  tbe  weight  of  eviilenoe,  * 
being  then  understood  that  tbe  Crown  abandoned  tie 
bill  of  exceptions  entirely.  This  rule  wu  arpied  by 
counsel  on  both  sides  on  the  17tb  Nov.  and  five  f"}" 
lowing  days,  when  the  Court  took  time  to  consider  ti«r 
judgment. 

On  the  first  day  of  Hilary  Term  last  their  UrJ- 
ships,  differing  in  opinion,  delivered  their  judgiauiU 
seriatim  ot  great  length.  Pollock,  C.  B.  and  Brao- 
well,  B.  giving  judgment  in  favoor  of  the  cUimsaW 
and  discharging  the  rule  for  a  new  trial;  whilst  Cbu- 
nell  and  Pigott,  BB.  were  of  opinion  that  jmijowt 
should  bo  for  the  Crown  and  a  new  trial  be  hii 
Thereupon  Pigott,  B.,  aa  the  junior  baron,  withdrew 
his  judgment  and  the  ml»  for  a  new  trial  was  di»- 
eharged.  The  Crown,  availing  tbemiclTes  of  the  •l»^ 
new  rules,  gave  notice  of  appeal,  and  a  case  '<•  "' 
cordingly  prepared  on  their  behalf,  which,  tbe  claiio- 
aots  declining  to  agree  to,  or  to  make  any  '^'f"'^ 
in  it,  was  nltinutely,  in  pnrnuuM  of  •jad(i'<u»'< 
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settled  b^  the  Lord  C.  B.  on  the  Slat  Jon.  last,  and 
now  came  on  for  argnment  before  the  Ex.  Ch.,  when  a 
preliminar;  objection  to  the  jarittdiction  of  the  court  to 
near  the  appeal  was  taken  on  the  part  of  the  reaps., 
the  owners  and  claimants  of  the  Tessel,  on  the  ground 
that  the  above  new  rules  of  November  last  were  invalid, 
mnd  no  right  of  appeal  was  created  or  given  ij  them. 

Sects.  9,  10  and  19  of  the  Qaeen's  Remembranuer's 
Act,  which  were  alio  mnch  referred  to  in  the  argument 
and  by  the  court,  are  as  follows  : 

Sect  9.  Sect  2i2  of  the  C.  L.  P.  A.  18.W.  for  the  amendment 
of  defects  and  errors  in  any  proceedings  in  civil  cases,  and 
CM3Doemiu£  the  costs  and  temu  of  such  amendment,  shall 
extend-to  all  suits  and  proceedings  on  the  Bevenue  side  of 
tlie  Court  of  Ex. 

Sect  10.  In  any  suit  or  proceeding  on  the  Bevenne  side 
of  the  Court  of  £z.  the  parties  may  at  any  time  1>efore 
Judgment,  by  consent  and  order  of  a  judge,  state 
siny  question  or  questions  of  law  in  a  spuL-ial  case 
for  the  opinion  of  the  court;  without  pIeading^  and 
upon  jud^ent  thereon  error  may  be  brought  as  on 
ft  judgment  in  a  special  verdict,  imless  the  parties 
ai^ree  to  the  contrary,  and  the  proceedings  for 
I>riii^g  a  special  cose  before  the  Court  of  Error  shall, 
ms  nearly  as  may  be.  be  the  aame  as  in  the  case  of  a 
medal  verdict,  and  the  Court  of  Error  shall  either  alHrm 
toe  judgment  or  give  the  aame  judgment  as  ought  to  have 
twen  given  in  the  court  in  which  it  wae  orlginaUy  decided, 
the  said  Court  of  Error  being  required  to  draw  any 
Jnference*  of  fact  from  the  facts  stated  in  soch  special 
case  which  the  court  below  ought  to  have  drawn. 

Sect.  19.  A  writ  of  error  shall  not  be  necessary  or  used 
in  any  suit  or  proceeding  In  error  on  the  Bevenue  side  of 
tbe  Court  of  Ex.,  and  uie  proceeding  to  error  shall  be  a 
«tep  In  the  cause,  and  shall  be  taken  in  maimer  and  sub- 
ject as  to  such  terms  and  conditions  as  to  giving  bail,  &c 

Sir  H.  Cairni  (with  whom  were  Kartlaka,  Q.  C., 
MdHA,  Q.  C.  and  Kemphy)  for  the  resps.,  the  owners 
of  the  tomI. — This  eoart  has  uo  jurisdiction  to  hear 
the  appeal.  Before  the  C.  L.  P.  Acts  there  oonid  have 
bean  no  appeal,  and  under  them  there  is  none,  for  they 
applj  only  to  actions  commenced  bj  writ  of  summons. 
It  is  said  that  these  now  rules  give  the  right  of  appeal 
and  consequent  jurisdiction ;  but  their  validity  and  the 
power  of  the  court  below  to  create  an  appeal  are 
denied.  Obviously  the  meaning  of  th*  term  "  Court 
of  Error  "  in  the  C.  L.  P.  A.  haa  been  entirely  over- 
looked. Sect.  36  of  C.  L.  P.  A.  1854,  on  which  rule  3 
is  supposed  to  be  fonnded,  says,  "  The  Conrt  of  Error, 
the  £x.  Ch.  and  the  H.  of  L.  shall  be  Courts  of 
Appeal/iir  the  pttrpoteM  of  (hit  Ael."  But  rule  3  says 
they  shall  be  "  Courts  of  Appeal  for  thit  purpote," 
namely,  for  this  particular  case,  which,  ao  applied,  is 
utterly  onmeaning.  In  the  C.  JL  P.  A.  the  "  Comt  of 
Error "  bad  a  meaning  distinct  from  the  term  "  Ex. 
.Ch.,"  and  a  necessary  and  intelligible  one,  for  that 
Act  applied  not  only  to  the  Superior  Courts,  but  to  the 
Coorta  of  Lancaster  and  Darham  and  other  inferior 
courts,  from  which  the  Court  of  Q.  B.  was  the  Court 
of  Error,  and  therefore  the  C.  L.  P.  A.  said  "  the 
Conrt  of  Error,  the  Ex.  Ch.  and  the  H.  of  L.,"  as  the 
oass  might  be,  shall  "  for  the  purposes  of  this  Act," 
be  the  Court  of  Appeal  for  those  courts.  Bat  in  this 
new  rule  it  was  for  the  Appeal  mentioned  in 
the  preceding  clanse.  By  no  authority  less  than 
that  of  an  Aot  of  Parliament  could  the  Court 
of  Ex.  create  a  new  Court  of  Appeal.  (He 
here  refers  to  and  reads  the  title  and  preamble  of 
the  Qaeen's  Remembrancer's  Act.)  In  the  absence  of 
provisions  going  beyond  the  preamble,  the  latter  is  a 
gnide  in  construction,  and  heie  the  preamble  states  the 
object  to  be  "to  amend  the  procediira  on  the  Revenne 
Nde  of  the  court,"  and  the  subsequent  provisions  do 
not  go  beyond  this.  Sect.  9  is  the  first  material  section, 
incorporating  sect.  222  of  C.  L.  P.  A.  1852.  Then 
sect.  10  virtoally  incorporates  sect  43  of  C.  L.  P.  A 
1852  and  sect.  32  of  C.  L.  P.  A  1854.  Parlytment 
treats  the  Conrt  of  Ex,  as  one  conrt,  and  the  Court  of 
Ap.  or  Court  of  Error  as  another,  and  gives  to  suitors 
the  right  of  bringing  error  on  a  spedal  case,  pointing 
«at  what  the  Court  of  Error  is  to  do  with  isference  to 


it.  (He  then  refers  to  and  reuds  sects.  11,  12,  15, 
18,  19  and  30  of  the  Qaeen's  Remembrancer's  Act.)' 
The  provisions  of  the  C.  L.  P.  A.  of  1852  were  then 
adopted  by  Parliament  and  applied  by  its  anthonty 
to  the  Revenue  side  of  the  Ex.,  andParliament  thus  dealt 
with  all  the  proceedings  by  way  of  appeal  and  error  except 
one,  viz.,  an  appeal  in  the  event  of  a  rule  for  a  new  trial 
being  refused,  made  absolute  ordischarged.  Then  comes 
sect.  26,  under  which  these  rules  purport  to  be  made. 
By  the  first  part  of  that  section  power  is  given  to  the 
Chief  Baron,  and  two  or  more  of  the  Barons  of  the  Ex. 
to  make  rules  for  regulating  the  "  |)roc«M,  practice 
and  modi  of  pleading  "  on  the  Bevenne  side  of  this 
court.  It  did  not  reqnire  the  whole  ooart,  and  the- 
part  could  not  be  greater  than  the  whole.  Their  juris- 
diction was,  so  to  apeak,  territorial;  they  were  absolute 
masters  at  home  and  within  the  four  comers  of  their 
court,  but  from  home,  and  beyond  their  court,  they 
were  powerless.  They  were  absolute  as  to  the  rules 
and  praoties  of  the  Ex.,  but  could  not  create  new 
courts,  or  give  snitors  new  rights  outside  their  conrt 

The  Attorney-General  (with  him  the  Solicitor- 
General,  the  Queen'e  Advocate,  Locke,  Q.C.  and  T. 
/ones)  for  the  Crown. — If  Parliament  has  given  this- 
power  to  the  Conrt  of  Ex.,  then  there  is  nothing 
extraordinary  in  the  exercise  of  it  by  the  rules  recently 
made,  which  were  not  legislative,  bat  an  extension  and 
adaptation,  nnder  the  second  part  of  sect.  26  of  th» 
Qaeen's  Remembrancer's  Act,  of  the  provisions  of  the  C> 
L.  P.  Acts  to  the  Revenue  side  of  the  conrt  The  argn- 
mentcontrawas  based  on  the  aaaamptiontbat  proceeding 
by  error  was  no  part  of  the  prooeas,  &0.  of  the  Revenus 
aide  of  the  Ex.,  which  was  a  fallacy.  A  review  of  the 
C.  L.  P.  Acta  wotUd  show  that  it  was  so.  (He  here- 
referred  to  the  title  and  presmble  of  the  C.  L.  P.  A 
1852,  and  particularly  to  clauses  154  to  167,  relating- 
to  error.)  It  was  plain  from  this  that  a  proceduro 
before  the  Conrt  of  Error  in  Parliament,  where  tho 
record  was  brought  from  one  of  the  inferior  courts  at 
Westminster,  was  regarded,  within  the  meaning  of  tho 
C.  L.  P.  Acts,  as  part  of  "  the  process,  practice  and 
pleadings  of  the  Superior  Court"  [Erlb,  C.  .1.— 
Heretofore  a  writ  of  error  was  a  new  action  in  law. 
Sect.  148  of  the  C.  L.  P.  A  1852  has  a  bearing  upon 
this,  where  it  says,  "  A  writ  of  error  shall  not  be  neces- 
sary, or  used  in  any  cause,  and  the  proceeding  to  error 
shall  be  a  tlep  in  the  cause.]  That  furthers  the  view  I  ant 
presenting,  and  is  a  clue  lo  the  whole  matter.  Atbough, 
for  the  purpose  of  correcting  errors  and  getting  justice 
done,  the  record  below  was  broogbt  np  before  the 
superior  tribunal,  it  was  still  the  same  cause  as  it 
was  below,  and  when  the  error  was  corrected  the 
amended  record  would  be  retnrned  to  the  court  front 
whence  it  citme — from  first  to  last  it  was  and  re- 
mained the  record  of  the  Conrt  of  Ex.  Sect.  19  of 
the  Queen's  Remembrancer's  Act,was  fatal  to  the  argn- 
ment of  the  other  side ;  for  it  was  not,  as  had  beeiv 
contended,  an  application  of  sect.  148  of  the  C.  L.  P.  A. 
of  18S2,  but  an  independent  substantive  enactment 
that  proceedings  in  error  on  the  Revenue  side  shall  be 
a  distinct  "  step  in  the  cause  ;"  and  then  sect.  2& 
provides  for  extending  the  provisions  of  the  C.  L.  P.  A. 
to  Revenue  casjs  by  means  of  the  rules  which  have 
been  made.  The  Court  of  Ex.  have  previously  made 
rules  with  regard  to  "  error  "  nnder  this  26th  section, 
extending  the  provisions  of  sects.  154,  155,  156  and 
157  of  C.  L.  P.  A.  1853  to  revenne  cases,  and 
relating  to  the  mede  of  carrying  error  tbrougb 
the  Ex.  Cb.  and  the  H.  of  L.  (He  referred 
to  rules  of  the  Conrt  of  Ex.,  97  to  103  of 
20th  June  1860.)  Not  a  word  of  the  matter  in  sects. 
155,  156  and  157  of  the  C.  L.  P.  A  is  contained  in 
the  Queen's  Remembrancer's  Act,  and  it  will  be 
canu  omtMus  if  these  new  rules  are  not  within  the 
power  granted  to  the  court  by  sect.  26,  and  if 
these  rules    are    uUra  oitrte  so   alao    mnat  be   tha. 
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Tulea  or  June  18C0,  and  it  miut  be  taken  as  eetab- 
lifhrd  that  the  old  process  of-  error  must  apply  in 
«\.r7  case.  On  examining  the  clauses  of  the  C.  L. 
P.  A.  it  is  impossible  to  separate  these  matters  from  the 
procedure  of  the  Court  of  Ex.  itself:  (sects.  34  to  42 
of  0.  L.  P.  A.  1852  and  sects.  34  and  35  of  the  Act  of 
1854.)  Every  single  condition  there  mentioned  is  a 
conlition  to  be  fulfilled  in  the  Conrt  of  Ex.,  and  every- 
tiling  giving  a  loau  itandi  to  the  app.  arises  out  of 
that  which  is  "  process  and  practice  "  of  that  court  in 
the  most  exact  and  literal  sense  of  those  words. 

Sir  B.  Caitiu  in  reply. 

The  AtiomeD-Gaterai,  u  representing  the  Crown, 
claimed  the  right  of  general  reply. 

The  Queen's  Jiemcmirancer  said  (in  answer  to  an 
application  from  the  Conrt)  that,  on  an  argument  in 
■error  in  the  Ex.  Cb.,  the  Attorney-General  usually 
bad  the  right  to  reply. 

CocKBVRN,  C.  J.  (after  consulting  with  the  rest  of 
the  Court). — The  court  will  hear  yon,  Mr.  Attorney- 
General  ;  but  we  wish  to  add,  in  order  that  this  may 
not  be  considered  as  establishing  a  practice,  that  it  is 
laid  down  in  the  case  of  O'Conntll  and  othtn  t.  Tht 
Quetn,  in  the  H.  of  L.,  that  it  is  not  a  necessary  incident 
to  cases  in  which  the  Crown  is  deft,  in  error,  that  the 
counsel  for  the  Crown  is  to  have  the  last  word.  But 
we  think  it  folly  open  to  os,  in  the  exercise  of  our 
discretion,  to  hear  yoa,  and  therefore  we  will  hear  yon 
in  reply. 

The  AUomey-Geaeral  then  replied. 

Cttr.  adv.  vult. 

EnLs,  0.  J. — Upon  this  mot4oa  to  dismiss  the  ap- 
peal, the  question  has  been,  whether  the  Barons  of 
the  Exchequer  bad  jurisdiction  to  order  that  the 
following  provisions  of  the  C.  L.  P.  A.  1854  ^oold 
be  applied  to  the  Revenoe  side  of  the  Court  of  Ex.  ; 
namely,  that  an  appeal,  with  its  ordinary  incidents, 
•honld  lie  to  the  Ex.  Cb.  and  the  H.  of  L.,  when  a 
rule  for  a  new  trial  on  the  ground  of  misdirection  by 
a  JDilge  has  been  discharged.  In  my  opinion  the 
answer  to  this  question  should  be  in  the  affirmative — 
that  there  was  jurisdiction  on  the  ground  that  the 
'<)aeen's  Remembrancer's  Act  (22  &  23  Vict,  c  21), 
s.  26,  gave  to  them  the  power  to  make  that  order. 
In  support  of  this  opinion,  I  proceed  to  eonrider 
that  statute,  together  with  the  state  of  the  law 
which  led  to  its  passing.  And  first  I  would  premise 
.that  procedure  in  a  suit  includes  the  whole  course  of 
practice,  from  the  issuing  of  tho  first  process  by 
which  the  suitors  are  brought  before  the  court  to 
the  execution  of  the  last  process  on  the  final 
judgment;  and  throughout  the  C.  L.  P.  Acts  and 
this  Act  "  prooednre  "  is  used  as  equivalent  to  "  pro- 
cess, practice  and  mode  of  pleading."  Procedure  in 
civil  suits  in  the  Superior  Courts  of  Common  Law 
received  memorable  improvement  by  the  C.  L.  P.  Acts 
1852  and  1854.  Those  Acts  are  declared,  in  the 
j)reamble  of  the  first  and  the  title  of  the  second,  to 
be  for  "  the  amendment  of  process,  practice  and  mode 
«f  pleading  in  the  Superior  Courte."  Those  AcU  pro- 
-vide  that  each  suit,  from  the  issuing  of  the  first  to 
the  execution  of  the  last  process,  should  be  taken  to  he 
-one  entirety.  They  contain  provisions  for  the  practice 
to  be  followed  in  obtaining  redress  for  erroneous 
judgments  by  appeal  to  the  Ex.  Ch.  and  the 
H.  of  L.,  the  writ  of  error  being  abolished,  and 
proceedings  in  error  being  declared  to  be  steps  in  the 
cause  by  the  C.  L.  P.  A.  1852,  s.  148.  Appeal  is 
Tery  essentiil  for  maintaining  the  right  administration 
«f  law,  and  careful  provisions  are  made  to  give 
the  use  and  prevent  the  abuse  of  the  right  of  ap- 
peal. According  to  those  provisions  the  appeal  is 
effected  by  the  act  of  the  suitor,  in  the  court  of  first 
instance,  delivering  a  memoraadam  to  the  officer  of 
the  court  without  writ  or  other  authority,  aad  the 
«igbt  tu  deliver  that  memorandum  is  vested  in  him  in 


his  capacity  of  suitor,  derived  from  tbe  first  process  ia 
the  suit.  That  memorandum, so  delivered,  if  tbe  raic* 
of  praatioe  are  complied  with,  compels  the  officer  of 
the  conrt  below  to  bring  the  record  into  this  osait 
and  into  the  H.  of  L.,  and  may  compel  each  of  thaas 
higher  courts  to  bear  his  sppeid  against  tbe  jadgraeat 
entered  on  the  roll  of  the  court  below,  so  brungat  by 
that  officer  into  tbe  higher  courts ;  and  he  is  to  record 
thereon  the  judgment  of  those  higher  courts,  and  ibea 
to  take  back  that  judgment  to  the  court  below,  as  tba 
judgment  in  that  suit  to  be  executed  by  that  conrt, 
according  to  the  practice  thereof.  Tbe  provisions  an 
ample  for  the  practical  gnidance  of  the  suitor  in  cany- 
ing  his  appeal  through  each  conrt,  and  they  are  dair 
to  show  that  each  Court  of  Appeal  has  no  other  fnae- 
tions  than  to  fix  tbe  time  for  hearing  the  case ;  neither 
conrt  can  interfere  with  the  record,  or  do  any  effectiv* 
act  bat  bear  and  determine  on  the  judgment  to  b* 
pronounced.  The  whole  of  these  provinons  in  ths 
C.  L.  P.  A.  are  constantly  descrilwd  as  relating  t» 
"  process,  practice  and  mode  of  pleading,"  and  they  ex- 
tended to  the  Plea  ude  of  tbe  Court  of  Ex.,  bat  not 
to  tbe  Revenue  side  of  that  court.  And  this  btiagis 
me  to  tbe  passing  of  the  statute  above  mentioned,  the 
22  &  23  Vict.  c.  21,  under  which  the  Barons  claiaied 
to  make  this  order.  I  assume  that  tbe  proeedun  os 
the  Revenoe  side  of  tbe  Ex.  was  adapted  to  assgea 
now  obsolete,  and  so  was  in  need  of  being  ameBded; 
also  that  the  LegisUtnre  intended  to  adopt  thia 
amended  procedure  of  the  C.  L.  P.  Acts,  as  being  ooa* 
sonant  to  tbe  interests  of  truth  aad  jostioe,  lassiiiag 
no  privileges  to  the  Crown  as  a  suitor  against  a  aab- 
ject  inconsistent  with  those  interests.  I  wonld  alsa 
refer  to  the  mle  that  tbe  righu  of  tbe  Crown  osBBCt 
be  taken  away  without  clear  words  of  eaactasaBt,  aa 
explaining  the  insertion  of  some  of  tbe  sectioos  in  tUa 
AcU  But  to  come  to  ths  sUtote  itself.  The  preaaUs 
recites  the  expedieacy  of  making  provision  in  rdatisa 
to  the  procedure  on  tbe  Revenoe  side  of  tbe  eovt; 
then  several  sections,  adapting  tbe  spirit  of  the  C.  L. 
P.  Acts  to  matters  of  revenue,  contain  proviaiooa  soHed 
to  the  iutended  change  of  procedure.  TIiom  which 
seem  to  me  relevsnt  to  ths  matter  now  in  hand  are  ^ 
follows :  Sect.  9  gives  fnll  power  to  amend  all  defects 
of  form.  Sect.  10,  to  state  a  special  case,  and  bring 
error  thereon.  Sects.  12  and  13,  in  case  of  appeal  te 
the  Ex.  from  ths  sssessment  of  the  oommtaaioiiera  re- 
lating to  succession  duty,  give  power  to  apptal  fnaa 
tbe  Kx.  to  the  two  higher  courts.  Sect.  15,  ia  eaaa 
of  a  suit  for  succession  duty,  enables  the  court  to  nCv 
tbe  matter  to  a  master,  and  to  take  his  report  as  a 
special  case,  and  error  to  be  brought  thereon.  Sect. 
17  empowers  the  judges  of  assize  to  try  issues  on  the 
Revenue  side  as  on  the  Plea  side.  Sect.  19  makaa 
proceedings  in  error  to  be  a  step  in  the  causa,  withoat 
writ  of  error,  to  be  taken  in  manner  as  may  be  direotsd 
by  any  order  mads  by  the  Barons  under  tUs  or  aay 
other  Act.  Sect.  SO  gives  power  to  tender  a  UJl  of 
exceptions  on  trial  of  iasuss  from  the  Rersnoe  sids ; 
and  sect.  21  to  give  oosts  for  sod  against  the  Crowa. 
We  then  come  to  sect.  26,  which  gives  large  powan 
for  making  orders.  It  oostains  two  distinct  daaaaa; 
by  the  first  clause  the  Baross  are  empowered  fna 
time  to  time  to  make  all  such  orders  ss  to  "  pumas, 
practice,  and  mode  of  proceeding  on  the  Revenae  stdi^ 
and  for  the  effectual  execution  of  thia  Act,  aad  tka 
intention  and  objects  thereof,  ss  msy  ssem  to  thssi 
necessary  and  proper;"  and  by  tbe  second ciaosa,  "sba 
from  time  to  time  by  such  order  to  extend,  apply, 
or  adapt  any  of  the  provisions  of  the  C.  I>  P.  A. 
1852,  and  of  the  0.  h.  P.  A.  1SS4,  aad  any  af 
the  rules  of  pleading  and  praeties  on  ths  Plea  side 
of  the  oonrt,  to  the  Revenue  side,  as  amy  sssaa 
expedient  for  msking  ths  process,  piaotica  and  ooda 
of  pleading  on  the  Revenue  aide  as  nearly  as  Bay  ba 
Doiform  with  tbe  process,  praotiosand  made  of  plasidinc 
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on  the  Plea  side  of  the  court."      1  have  referred  to 
several  sectione  creating  specific  appeaU.     For  all  of 
these  appeals,  both  to  the  Ex.  Ch.  and  to  the  U.  of  L., 
the  Barons  must  make  order  nnder  sect.  26,  when 
making  orders  as  to   process,  practice  and  mode  of 
pleading  on  the  Berenae  side ;  for  if  they  did  not  do 
so,  the  effectual  execation  of  the  Act  wonld  be  pre- 
Tented.     Sect.    19,   relating  to   proceedings  in  error, 
seems  to  me  to  refer  expressly  for  the  practice  in  those 
proceedings  to  the  orders  to  b«  made  hj  the  Barons 
ander  sect.  26.    It  refers  to  orders  to  be  made  under 
this  Act ;  and  sect.  26  is  the  section  which  empowers 
them  to  make  the  required  orders.     If  this  riew  of  the 
effect  of  the  statute  be  correct,  it  is  certain  that  the 
power  of  the  Barons  to  make  orders  as  to  the  process, 
practice  and  mode  of  pleading  on  the  Berenne  side 
was  not  confined  to  the  Court  of  Ex.,  but  extended  to 
the  courts  of  error,  into  which  suits  should  be  brought 
from  the  Berenue  side  of  the  Court  of  Ex.    It  may 
also  be  worth  noting,  that  under  sect.  26  the  Barons 
must  make  orders   for   the   practice  on    the  appeals 
under  sects.  10  and  12  above  referred  to,  as  the  appeal 
is  created  by  the  name  "  appeal,"  and  no  specific  pro- 
ceduTC  is  created.    The  first  clause  of  sect.  26  gives 
▼eiy  ample  powers;   but  the  second  clause  is  that 
-which  is  more  Immediately  applicable  to  the  order  in 
question.    It  empowers  the  Barons,  inter  tUia,  to  apply 
•ny  of  the  provisions  of    the  C.  L.  P.  A.  1854   to 
the  Bevenne  side,  as  may  seem  expedient  for  making 
the    procedure    on    the    Bevenue  side    as    nearly  as 
may  be  uniform  with  the  procedure  on  the  Plea  side. 
The  order  in   question    applies   sect.   35,    which  is 
one  of  the  provisions  of  the  C.  L.  P.  A.  of  1854,  to 
the  procedure  on  the  Bevenue  side.    The  Barons  are 
directed  to  make  that  procedure  uuiform  with  the  pro- 
cedure on  the  Plea  side.     Sect.  35  is  part  of  the  pro- 
cedure which  is  in  use  on  the  Plea  side  ;  and  the  Barons, 
therefore,   are  not  only  empowered,   but  required,  to 
make  an  onler  for  applying  it,  if  tliey  are  te  make  the 
procedure  on  the  two  sides  uniform,  and  if  they  think 
it  expedient    The  order  of  the  Barons  seems  to  me, 
therefore,  to  be  supported  by  the   words  of  secL  26, 
and  to  accord  with  the  intention  to  be  collected  from 
the   context.    The  objeotions,  on    which    Sir   Hugh 
Cairns  relied  to  prove  want  of  jurisdiction,  depend  on 
the  construction  of  sect.  26  ;  and  if  the  construction 
above  stated  is  right,  it  follows  that  bis  objections  fail. 
Against   that  construction  he  pressed   two   principal 
arguments,  «s  I  understood  him  :  first,  that  the  or^er 
which    the    Barons   were    empowered   to   make   was 
intended  to  operate  only  on  proeeedings  while  in  their 
own  court,  and  had  no  effect  npon  the  courts  above  ; 
and  secondly,  that  the  said  order,  if  valid,  subjected 
suits  to  a  ground  of  appeal  which  did  not  exist  before. 
As  to  the  first  ground,  I  have  already  given  my  reasons 
for  saying  that  procedure  on  the  Bevenne  side  includes 
not  only  proceedings  in  the  court  of  first  instance,  but 
also  those  in  the  sequel  of   courts  through  which  the 
same  salt  may  be  carried  by  the  suitor,  and  that  power 
was  given  to  the  Barons  over  the  whole  of  the  pro- 
cedure.   The  statute,  in  my  opinion,  delegated  to  them 
an  authority  to  make  orders ;  and  all  orders  made 
within  that  authority   have  the  same  effect  as  the 
statute.    It  may  well  be  that  the  Legislature  thought 
that   the   Baroos  of   the   Ex.   were   best   qualified  to 
decide  how  far  the  collection  of  the  revenue  could  be 
reconciled  with  new  rights  proposed  to  be  granted, — 
lights  which  might  be  subject  to  abuse  by  dishonest 
debtors  sued  by  the  Crown.    But  my  reasons  for  dis- 
senting   from  this   argument  have   been  sufficiently 
explained.    With  regard  to  the  second  objection,  that 
the  order,  if  valid,  wonld  subject  snits  to   a  ground  of 
appeal  which  did  not    exist  before,  my  answer  is  a 
denial  of  the  fact.    In  my  opinion,  the  order  of  the 
Barons  did  not  create  any  new  ground  of  appeal ;  the 
order  applies  sect.  35  of   the  Act  of  1854  to  the 


Revenue  side ;  and  thereby,  when  a  motion  is  msds- 
for  a   new  trial  on  the  ground  that  the  jndge  bad  not 
ruled  according  to   law,    that   is,  has   misdirected,  » 
party  may  have  the  decision  on  that  motion  reviewed- 
in  a  court  of  appeal.     Before  1854,  in  case  of  mis- 
direction by   a  judge,  a   party  aggrieved  might  seelc 
redress  either  by  tendering  a  bill  of  exceptions,  or  by 
moving  in  banco  for  a  new  trial.     Each  remedy  had  its 
defects.     The    bill   of    exceptions,    tbongh   a    most 
salutary  check  against  mistakes  by  judges,  was  sub- 
ject in  practice  to  much  expense,  delay,  complication 
and  other  defects.     The  motion  for  a  new  trial  had 
the  defect  of  being  final  without  appeal ;  and  as  th» 
court,  according  to  usage,  accepted  the  statement  mads 
by  the  judge  of  the  course  he  had  taken  at  the  trial, 
the  saitor  was  often  dissatisfied  with  the  result.     Sect. 
35  introdnced  a  salutary  amendment  of  the  practice, 
which  was  to  be  at  the  suitor's  option  in  case  of  mis- 
direction, by  enabling  him  to  appeal  from  the  deciuoa 
of  the  court  of  first  instance  upon  a  motion  for  mis- 
direction.   By   this   amendment  a  bill   of  exceptions 
can  only  be  needed  when  the  suitor   has  a  distrust  or 
the  judge  or  of  his  coturt.     If  there  is  mntnal  con- 
fidence, the  point  can  be  reserved  subject  to  appeal, 
and  the  suitor  has  facility  for  obtaining  the  judgment  of 
the  three  oonrts  in  their  order.     But  on  a  bill   of 
exceptions,  the  opinion  of   the  court  in    which  ths- 
action  is  brought  is  not  taken,  and  the  proceeding  is 
encumbered  with  the    difficulties  before    referred   to. 
The  22  &  23  Tict.  enabled  the  party   to  tender  K 
bill  of  exceptions  in  snits  on  the  Bavenne  side ;  it 
thereby  enabled  him  to  bring  any  complaint  of  mis- 
direction  before  a  Court  of  Appeal— the  ground  of 
appeal  being  misdirection,   bat    the  practice    to    be- 
followed  being  bill  of  exceptions.     The  order  in  ques- 
tion left  the  ground  of  appeal  precisely  the  same  as 
it  would   have   been  nnder  a   bill   of  exceptions,  but 
altered  the  practice  to  be  followed  in  seeking  redress. 
If  the  party,  instead  of  tendering  a  bill  of  exceptions, 
moves  for  a  new  trial,  he  may  bring  the  question  of 
misdirection  before  the  Court  of  Appeal  under   ths 
order  of  the  Barons.     But  it  is  still  the   same   mis- 
direction which  might  have  been  the  subject  of  excep- 
tion.   The  course  for  redress  under  a  bill  of  excep- 
tlobs  wonJd  have  been  more  drcuitoas,  but  still  mis- 
direction,  and    nothing  but  the  misdirection,  which 
might  have  been  an  exception,  can  be  the  ground  of 
appeal  nnder  the  order  in  question.    Thus  it  seems  to 
me   to   be  true   that  the  order    relates  only    to  the 
practice  to  be  followed  in  appealing  on  account  of  mis- 
direction, and  leaves  the  rights  of  the  parties  nnder 
the  law   in    respect    of   misdirection   as  they    were 
before,  and  in  this  sense  did  not  create  a  new  ground 
of  appeal.    For  these  reasons,  I  am  of  opinion  that 
the  order  in  question  is  valid,  and  that  this  court  has 
jurisdiction  to  hear  and  determine  this  appeal. 

WiLLES  and  Williams,  JJ.,    severally   delivered 
judgments  concnriing  in  the  opinion  of  Erie,  C.  J. 

CocKBURX,  C.  J. — After  the  best  consideration  I  can- 
give  to  this  case,  the  only  conclusion  at  which  I  can 
arrive  is  that  we  have  no  jurisdiction  to  entertain  this- 
appeal.  The  question  depends  npon  whether  by  the 
26th  section  of  the  22  &  23  Vict.  c.  21,  "  An  Act  to 
regulate  the  office  of  Queen's  Remembrancer,  and  to 
amend  the  practice  and  procedure  on  the  Revenue  side 
of  the  Court  of  Ex.,"  power  u  given  to  the  latter 
court  to  establish  the  proceeding  by  appeal  on  motions 
for  new  trial  in  revenue  causes,  and  to  give  an 
appellate  jurisdiction  to  the  Court  of  Ex.  Ch.  The- 
section  first  provides  that  "  it  shall  be  lawful  for  the 
Lord  Chief  Baron  and  two  or  more  Barona  of  the  Court 
of  Ex.  from  time  to  time  to  make  all  such  rules  and 
orders  as  to  the  process,  practice  and  mode  of  pleading 
on  the  Bevenue  side  of  the  court,  and  as  to  tho 
allowance  of  costs,  and  for  the  effectual  execution  of  the 
Act,  and  the  intention  and  objects  thereof,  as  may  seeia. 
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to  Uiem  necessary  and  propn"."  It  is  admitted  tbat 
tills  part  of  the  section  reliites  only  to  the  procednre  in 
ifv'-nne  causes  so  lonf;  as  a  cause  is  pending  in  the 
C<  irt  of  Ex.  itself.  Bat  the  section  goes  on  to  give 
power  to  the  Barons  "  from  tims  to  time  by  any  rule 
or  order  to  extend,  apply,  or  adapt  any  of  the  pro- 
visions of  the  C.  L.  P.  A.  18.52,  and  the  C.  L.  P.  A. 
18r)4,  and  any  of  the  rules  of  plending  and  pinctice 
on  the  Plea  side  of  the  said  court  to  the  Revenue  side  of 
the  said  court,  as  may  seem  to  them  expedient  for 
mnking  the  process,  practice  and  mode  of  pleading  on 
the  Kevenue  side  of  the  said  court  as  nearly  as  may  be 
uniform  with  tbs  process,  practice  and  mode  of  plead- 
ing on  the  Plea  side  of  the  said  court."  The  question 
is,  whether  the  power  of  adapting  the  provisions  of  the 
'C.  L.  P.  A.  for  the  purpose  of  assimilating  the  pro- 
cedure on  the  Revenue  side  to  that  on  the  Plea  side 
•of  the  court,  enables  the  Court  of  Ex.  to  create,  for 
the  first  time,  an  appellate  jurisdiction  in  this  coort  in 
causes  relating  to  the  revenne  f  It  is,  no  doubt,  true 
■that  the  proceeding  by  appeal  on  motions  for  new 
■trial  is  one  of  the  provisions  of  the  C.  L.  P.  A.  of 
1854.  But  1  cannot  bring  myself  to  think  thst,  when 
the  language  of  the  26th  section  of  the  22  &  23  Vict. 
c.  21,  is  looked  to,  the  application  of  this  provision  is 
within  the  scope  of  the  authority  conferred  on  the 
£srons  of  the  Ex.  Still  less,  when  the  other 
•naoiments  of  this  statnte  are  taken  into  account,  does 
it  seem  to  me  possible  to  adopt  that  view.  It  is 
admitted  tbat  the  words  "  process,  practice  and  mode 
cf  pleading  on  the  Kevenne  side  of  the  court,"  occurring 
in  the  first  branch  of  the  26th  section,  apply  only  to 
the  procedure  of  the  court  itself,  properly  so  called. 
It  is  not  contended,  in  rapport  of  the  jurisdiction,  tbat 
ander  the  power  conferred  by  the  first  branch  of  the 
section,  the  coart  would  have  had  power  to  create  a 
nroceeding  by  appeal.  Why,  then,  shonid  the  words 
be  read  differently  when  occurring  in  the  second  branch 
■«f  the  section  ?  Besides  which,  independently  of  this 
•ignment,  it  appears  to  me  tbat  the  term  "process, 
practice  and  mode  ot  pleading  on  the  Bevenne  side  of 
the  court"  most  be  taken  to  have  reference  to  the 
procedure  of  the  oooit  while  the  cause  is  still  pending 
within  it,  and  cannot  be  taken,  without  a  very  forced 
construction  of  the  language,  to  apply  to  the  creating 
«f  an  appellate  jarisdictiou,  or  to  the  procedure  to  be 
-adopted  when  the  oanse  has  quitted  the  sphere  and 
|>reeinots  of  the  inferior  oonrt,  and  has  passed  into  the 
jnrisdiction  of  the  appellate  tribunal.     It  is  true  the 

Sroeess  out  of  which  the  appeal  emanates  and  springs 
I  that  of  the  oonrt  below,  as  also  that  the  record,  after 
tbe  appeal  has  been  disposed  of,  returns  to  the  court 
out  of  which  it  came,  in  order  that  effect  may  there  be 
given  to  the  judgment.  It  is  also  true  that  in  Acts  of 
parliament  relating  to  procednre  of  the  Superior  Courts 
of  common  law,  the  term  "  process,  practice  and  mode 
«f  proceeding"  is  applied  to  the  procedure  of  coarta  of 
error  and  appeal.  Bat  who,  on  an  appeal  in  a  civil 
irait,  ever  thought  of  speaking  of  the  practice  of  the 
Court  of  Ex.  Ch.  as  the  practice  of  either  of  the  three 
courts  from  which,  to  its  superior  jurisdiction,  an 
appeal  lies  ?  In  the  Court  of  Ex.,  on  a  mie  for  a 
new  trial,  a  plurality  of  counsel  may  be  heard  on  the 
same  side.  In  the  Court  of  Appeal  we  hear  but  one  on 
each  side.  This  is  because  our  proceeding  are  here 
regulated  by  the  practice  of  this  court,  and  not  by  that 
of  the  Court  of  Ex.  Again,  the  time  within  which, 
according  to  the  C.  L.  P.  A,  the  appeal  most  be 
.liroughl,  the  form  in  which  it  shall  be  brought  before 
the  court,  the  awarding  of  process  (as  to  which  power 
is  expressly  given  to  tbe  Court  of  Appeal),  all  these 
an  matters  of  practice,  as  to  which,  if  special 
atatntory  enactments  had  not  been  made,  the  Court  of 
ilppeal  mast  have  made  mlea  to  regulate  its  own  pro- 
ceedings. How  can  these  matters  be  said  to  appertain 
to  the  procedure  on  the  Revenue  side  of  the  Court  of 


Ex.  ?     Yet  these  provisions  as  to  the  jnrisdietloo  lad 
procedure  of  this  court,  the  Court  of  Ex.  has  tikra 
upon  itself  to  prescribe  and  setile  as  though  it  (enati 
part  of  its  own.    The  fundamental  fallacy  of  the  vkoie 
proceeding  appears  to  me  to  consist  in  supposing  that, 
because  a  cause  commences  on  tbe  ReTenue  side  of  the 
Court  of  Ex.,  and  in  a  certain  sense  may  be  said  to  be 
a  cause  in  that  court,  tbe  practice  and  procedun  <! 
this  court  is  therefore  to  be  a  part  of  the  practice  ud 
procedure  of  the  Court  of  Ex.     The  Revenue  tide  <i 
the  Court  of  Ex.  is  a  separate  and  distinct  oonrt ;  tins 
Court  of  Ex.  Ch.  is  another.    The   practice  and  pn- 
cedure  of  the  one  is  not  tbat  of  the  other ;  and  a  peev 
to  amend  the  practice  and  procedure  of  tbe  one  a  IK, 
as  it  seems  to  me,  a  power  to  amend  tbat  of  the  otlieu 
Bat  can  it  he  supposed,  in  the  absence  of  clear  legis- 
lative enactment,  that  Parliament  intended  to  confa 
on  the  Court  of  Ex.  the  power  of  creating  or  litb- 
holding  an  appeal  in  matters  of  revenue  at  its  plearat 
and    discretion  ?      When,  in  the  history  of  jari&al 
legislation,  was  soch  a  thing  ever  beard  of  as  ik 
Legislature  leaving  it  to  a  tribunal  to  dedde  whethtr 
its  authority  shonid  be  subject  to  revision  and  oometiia 
on  appeal  ?     No  doubt,  in  order  to  prevent  vexstioss 
and  frivolous  appeals,  the  right  to  appeal  <nay  be  nodi 
conditional  on  the  permission  of  the  oourt ;  but  no  OM 
ever  heard  of  its  being  left  to  a  court  to  decide  whetba 
its  authority  shonid  be  generally  sobject  to  an  appel- 
late jurisdiction  or  not.     Statutory  power  his  beea 
given  to  courts  to  make  mles  and  regulatioas  ii  t> 
procedure,  but  never  to  determine  whether  there  tkoaU 
be  a  superior  appellate  court.     Is  it  conceivable  tlttt 
Parliament  would,  in  a  matter  of  so  much  impottsM^ 
and  so  eminently  fitted  for  the  determination  of  tb« 
Legislature,  have  delegated  its  functions  to  a  c«ut  of 
law  ?     It  does  not  appear  to  me  enough  to  say  list  by 
this  Act  the  -proceeding  by  bill  of  exceptions  is  slla««d 
in  revenue  cases,  and  therefore  the  Legislature  migbt 
well  intend   to   give   power  to  the   Court  of  Ex.  » 
superadd   the    proceeding   by  way   of  appeal.     Tie 
obvious  answer  to   such   an   argument  is  that,  bii 
SDch  been  the  case,   nothing  would   have  bees  am 
easy  than  for  Parliament  so  to  enact.    A  fe*  ibot 
lines,  and  the  matter  would  have  been  set  at  ns<- 
But  besides  this  there  are  material  distinctions  betrees 
the   proceeding  by   bill    of  exceptions  and   th«t  kj 
appeal.     The  proceeding  by  appeal,  consistinc,  as  it 
does,  of  three  stages  instead  of  two,  is  more  lii'I?  " 
be  resorted  to  for  the  purpose  of  delay.     The  esse  <» 
which  tbe  appeal  is  to  be  brought   must  be  st't"' 
between  the  parties,  or,  in  case  of  disagreement,  tmitf 
be  settled  by  the  court  or  a  judge.     It  may  ne'  l"^ 
been   deemed  advisable  to  place  the  Crown  ui  t™ 
positii>n.      I   am   warranted    in    thinking  tlist  "* 
adoption  of  this  mode  of  proceeding  in  rerenne  ia"» 
was  deemed  of  donbtfol   expediency,    from  the  W 
that,  though  the  Act  of  22  &  23  Vict,  c  21,  P*"" 
as  far  back  as  18.59,  it  was  not  till  Noreoiber  li^ 
that   is,    after   an   interval   of  four  years,  ttst  tto 
Conrt  of  Ex.,  in  consequence  of  the  difficulty  «'>™ 
arose    as    to   settling  the   bill    of  exceptions  in  u* 
case,  had  recourse  to  this    26th    section,   tnd  B*^ 
the  rule  of  the  4th  Nov.  1863,  in   order  to  get  ™ 
of   the    embarrassment   in    which    it    found  it«S 
placed.    It  may  be  that,  from  a  doubt  of  tbe  t"^ 
priety  of  extending  tbe   right  of  appeal  to  '"^ 
causes,  the  Legislators  may  purposely  hsve  ''•PJ': 
short  of  introducing    an    appeal  clause  into  the  «* 
of    1859,    and    may    have     contented     itself  wU 
affording  a  remedy  by   bill   of   exceptions,  »»  "^ 
of  a  more  formal  diaraeter,  and    less  likely  to  w 
resorted  to,  except  on  very  substantial  grois^  *" 
as  avoiding  the  inconvenience  of  making  tbe  Ct''™? 
party  to  the  special  case  to  be  stated  in  the  case  '^'Jfr' 
This  view  of  the  case  becomes  materially  oonfinwd*'* 
it  is   observed  how  much   of   tbe  provisioM  of  "• 
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C.  L.  P.  Acts  in  relation  to  prooMdings  «n  error  has 
b«ea  introduced  bj  specific  enactment  into  ilie  8tatnt« 
in  question.    Inthe9tb,  lOtb,  18th  and  19th  sections 
we  bare  the  pr!>visioaB  of  those  Acts  rehiting  to  error 
applied  to  revenue   causes.      It    follonrs    tliat  either 
PArlisment  did  not  consider  the  adoption  of  these  pro- 
Tiaions  as  within  the  competeney  of  the  Court  of  Kx. 
within  the  26lh  section,  or  did  not  think  proper  to 
leave    legislation   on  such    a  matter    to   the    conrt 
instead  of  providing  it  by  Aot  of  Parliament.    Why 
tbeo  should  a  different  course  have  been  pursued  in 
tbe  perfectly  analogous  case  of  proceeding  by  appeal  ? 
Again,  in  the  20th  section  we  have  a  provision  for  the 
right  to  a  bill  of  exceptions.     If  the  Legislature  bad 
intended  to  give  the  proceeding  by  appeal  as   well, 
why    sbonld    it   have    stopped  short   of  saying  so? 
SliU  more  strilung  are  tbe  provisions  of  tbe  13th  and 
I3(b  sections,  by  wbieb,  in  cases  of  appeal  from  tbe 
assessments  of  tbe  Commissioners  of  Inland  Revenue 
to  tbe  Conrt  of  Ex.  under  tbe  Succession  Duty  Act 
(proceedings  clearly  on  the  Revenue  side  of  the  court), 
an  appeal  is  given,  iu  the  very  terms  of  the  C.  L.  P.  A, 
to  the  Court  of  Error  in  tbe  Ex.  Ch.,  and  from  this 
court  to  tbe  H.  of  L.      Can  it  be  supposed  that  if 
tiie  Legislature  had  intended  to  extend  the  right  to 
appeal  further,    it  would  have  confined  its  specific 
application  to  this  particular  instance  ?    According  to 
the  well-known  rule  of  construction,  must  not    tbe 
express  enactment  in  the  particular  case  be  taken  to 
negative  the  intention  to  extend  the  provision  gene- 
rally ?     If,  indeed,  there  were  no  provbions  of  tbe 
C.  L.  P.  Acts  which  were  applicable  to  assimilating 
tbe  procedure  of  tbe  two  aides  of  the  Court  of  Ex., 
except  the  provision  as  to  appeal,  I  sbonld  feel  greater 
difficulty  as  to  the  construction  of  the  26th  section 
Bat  there  are  several  most  valuable  provisions  which 
would  fall  plainly  within  the  procedure  of  the  court. 
in  my  sense  of   the  term.      Among   these    may  be 
ennmerated  the  provisions  as  to  evidence,   as  to  dis- 
covery and  inspection,   and  as  to   trial, — provisions 
which  have  bad  tbe  effect  of  improving  tbe  adminis- 
tration ef  jnatice    in    the   conrts  of  law  in  a  very 
eminent  degree.    To  tbe  adoption  of  these  and  similar 
provisions  of  tbe  C.  L.  P.  Acts,  the  power  of  the 
Court  of  Ex.,  in  my  opinion,  alone  extends.    To  push 
it  farther  would  be,  I  think,  to  make  Parliament  say 
what  it  has  not  said,  and  do  what  it  has  not  done— to 
legislate,  in  short,  instead  of  expounding  tbe  statute, 
which  alone  is  within  our  province.     I  regret   to  be 
obliged  to  come  to  this  conclusion,  partly  because  tbe 
proceeding  by  bill  of  exception  appears  to  have  been 
given  up  on  tbe  belief  that  this  proceeding  coald  be 
adopted;  still  more  because,  if  the  view  I  have  taken 
be  correct,  the  opportunity  will  be  lost  of  settling  tbe 
law  on  the  very  important  question  of  tbe  contraction 
of  tbe  Act  59  Geo.  3,  c  69,  as  to  tbe  equipment  of 
ships  for  tbe  service  of  belligerents.    We  should,  how- 
ever, be  altogether  departing  from  the  piinciples  on 
which,  in  tbe  discharge  of  our  judicial  functions,  it  is 
our  solemn  duty  to  act,  if  we  allowed  ourselves  to  be 
influenced  by  considerations  such  as  these.    We  must 
interpret  the  Act  of  Parliament,  on  wliicb  alone  the 
present  qnestion  depends,  as  we  would  do  any  other 
statute,  and  as  though  tbe  discussion  and  decision  of 
a  great  qnestion  of    national    importance   were  not 
depending  on  onr  judgment  on  this  preliminary  objec- 
tion.    I  cannot,  however,  but  observe,  in  conclusion, 
that  in  all  probability  we  shall  neither  prejudice  tbe 
parties,  nor  delay  the  nitimate  decision  of  this  great 
question,  by  dismissing  this  appeal.    Whatever  might 
have  been  our  decision  on  tbe  main  qnestion,  had  we 
proceeded  to   hear   this   appeal,   this  case  would  no 
doubt   have    been  taken  to  the  H.  of  L.     Doubtless 
such  will  be  tbe  case  now;   and  if  the  highest  ap- 
pellnte  tribunal  should  bold  tbe  decision  of  this  court 
ou  the  quetliuu  of  jurisdiutioa  to  be  erroneous,  tbe 


case  will  be  heard  there  upon  its  merits,  jnst  as  no- 
doubt  it  wonld  have  been  bad  we  beard  this  appeal- 
out,  and  decided  tbe  main  qnestion  involved  in  it.  It' 
is  satisfactory,  therefore,  te  think  that  no  injury  or 
delay  will  be  oceaaioned  by  dismissing  this  appeal  iif 
the  present  stage,  even  sbonld  we  be  wrong.  I  concur 
with  those  members  of  tbe  court  who  think  that, 
according  to  the  true  construction  of  the  26tb  section, 
we  have  no  jurisdiction  to  entertain  thb  appeal,  and 
that  our  only  conrss  is  to  dismiss  it. 

Hblix>k,  Blackbubs  and  CsoiiPTOir,  JJ.  seve- 
rally delivered  judgments  concurring  in  the  opinion  of 
Cockbnm,  CJ.  Appml  dumitted. 

Attorney  for  the  Crown,  The  Solicitor  of  Inland 
Rtvmut,  Somerset-house. 

Attorneys  for  the  resps.,  Grtgory  and  Roacliffetf. 
1,  Bedford-row.  

Monday/,  Ftb.  8. 
(Before  CocKBCBir  and  Eblb,  CJJ.,  Cboupti>!C, 

WiLLBS,  ButCKBUBH  AND  MbLLOB,  JJ.) 

Gbo.   Pbatt  and  Jas.  Cobdbbt  (defts.    belnw), 

apps.,  V.  Grables  Jas.  Easton  and  Maby  Ei,iz. 

BitTON  (pits,  below)  resps. 

S^airmg  Uate — Due  execution  of  power — Con- 

itruction  of  covenant  to  repair. 

A  lettator  deviatd  hia  houie,  ehedt,  tan-gardt  nnd. 

preuutet  to  hit  daughter  for  lift,  vith  poaei-  to 

grant  leaiet  thereof  for  atermnot  exceeding  twemy- 

one  ytare,  at  rack-rent,  on  building  or  repairmif 

Uaaei  for  the  term  of  eixtg  geart ;  renviinder  to 

tetlator't  tone  at  tenants  in  common  in  fee.     The 

tenant  for  life,  bg  a  Uate  of  the  premittt  (Ma 

dicelUng-hotue  and  other  buitdingt  at  Ihut  time, 

though  habitable,  being  to  old  and  dicaged  at  lo  bo 

liielg  at  any  time  to  become  ruinoui  <md  unfit  far 

the  purpotet  for  which  they  had  theretofore  been 

uted  by  time  and  ordinary  wear  and  tear)  demised 

the  tame  for  a  term  of  forty  yeari  at  a  rent  let* 

than  rack-rent.     The  hate  recited  the  will  of  iht 

tettator  md  tie  power  given  by  it  to  lease,  and  it 

purported  and  wai  expreued  to  be  made  pursuant 

to  and  in  execution  of  that   power;    the    lestet 

covenanted  therein  that  he  would  when  and  at  often 

at  need  should  require  well  and  tufficitnlly  repair, 

uphold,  tupport,  paint,  maintain,  mend  and  ktep  the 

premiset  and  aUo  all  buildings  thereafter  erected 

thereon,  ^o.     Proviso  to  the  lessor,  her  ttewardtf 

surveyors  and  umrkmen,  to  enter  and  view  the  ttata 

and  condition  thereof,  and  to  give  notice  for  the 

amendment  of  all  defectt  and  wdntt  of  reparation, 

and  upon  the  lettee't  default  Or  breach  of  any  of 

the  covenants  there  was  a  power  of  re-entry  by  the 

lessor. 

On  the  death  of  the  tenant  for  life  the  remaindermen 

brouglU  ejectment    against  the  lessee   (during  the 

forty  years'  leate)  on  the  ground  that  such  lease  woe 

not  either  a  building  or  rapturing  lease  within  the 

power  contained  in  the  testator's  will: 

Held  (reverting  the  judgment  of  the  Court  of  Ex.), 

that,  considering  (A«  state  of  repair  the  premitee 

were  in  and  rent  at  the  time  the  lease  was  granted, 

it  was  a  "  repairing  leate"  in  due  exeMion  of  the 

power  (Cocklbum,  C.  J.  dubitanle'). 

This  was  an  appeal  by  the  defts.,  under  the  provisions 

of  the  C.L.P.A.  1854,   against  the  decision   of  the 

Court  of  Ex.  of  Pleas  iu  discharging  a  role  of  that 

court  obtained    by   the  defts.   to  show  cause  why  a 

verdict  should  not  be  entered  for  tbe  defts.  upon  a 

point  reserved  at  the  trial  of  this  cose  at  tbe  Croydon 

summer  assizes   1860.    The  facts  will  be  found  fully 

stated  in  the  report  of  the  conrt  below,  9  L.  T.  Rep. 

N.  S.  342,  ante. 

Notice  of  appeal  against  the  decision  of  the  said 
court  was  duly  given.    The  question  for  the  decision 
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of  tho  court  of  appeal  is,  whether  or  not,  on  the  facts 
stated,  the  defts.  are  entitled  to  ban  the  said  verdict 
act'  aaiile  and  to  hare  a  nonsuit  eqtered. 

If  the  court  shall  be  of  opinion  in  the  negalive,  then 
the  verdict  for  the  pits,  to  stand,  and  judgment  to  be 
entered  for  them  with  costs  of  suit.  U  the  court  shall 
be  of  opinion  in  the  affirmative,  then  the  verdict  entered 
for  the  pits,  to  be  set  aside  and  a  nonsuit  entered 
accordingly, 

Mellish,  Q.  C.  (A.  WiUt  with  him')  for  tho  apps,— 
The  onlv  question  for  the  court  to  determine  in  this 
-cttse  is,  whether  the  lease  for  forty  years,  by  Mary 
Euston  to  Hunt,  is  in  conformity  with  the  power 
given  by  the  lessor's  father,  Charles  Easton,  in  his 
will,  to  frrant  buildinj;  or  repairing  leases  for  sixty 
years.  The  court  below  say  this  is  not  a  repairing 
lease,  that  it  is  nothiu2  more  than  an  ordinary  lease  to 
a  tenant  at  rack-rent  for  such  a  term,  and  any  lease  of 
buildings  for  forty  years  to  a  tenant  at  rnek-rent  would 
coutaio  similar  covenants,  and  that  this  was  not  a 
repairing  lease  within  the  terms  of  the  power  and 
meaning  of  the  will  of  the  testator.  But  it  is  sob- 
mitted  that  the  lease  is  upon  the  face  of  it  a  repairing 
lease,  nnd  therefore  valid,  within  the  power  given  by 
the  will  of  Charles  Easton  ;  at  any  rate  it  is  so  when 
taken  in  connection  with  the  facta  foond  by  the  arbi- 
trator. There  appears  to  be  no  clear  deiinition  by 
any  case  or  in  any  of  the  text-books  as  to  what  is  a  re- 
puiring  lease,  and  certainly  there  is  no  authority  show- 
ing that  such  a  lease  as  this  is  not  a  repairing  lease. 
In  order  to  determine  that,  it  ihoald  be  seen  what  the 
premises  devised  were,  and  in  what  sute  or  condition 
they  were  at  the  time  the  lease  was  made.  It  was  a 
large  Un-yard  with  nnmeroos  boildings.  The  arbitrator 
found  that  when  the  lease  was-  granted  the  dwelling- 
iiouse  and  other  buildings  comprised  in  it  (except  the 
building  marked  H.  on  the  plan,  which  was  in  good 
repair)  were  so  old  and  decayed  as  to  be  likely  at  any 
time  to  beoome  minons,  and  unfit  for  the  purposes  for 
which  they  bad  been  rati.  The  lessee  then  takes  a 
lease  of  the  premises  for  forty  years,  and  enters  into 
this  covenant  to  repair  and  keep  them  in  repair  during 
the  term,  and  yield  them  up  in  that  state  at  its  expi- 
ration. There  is  also  a  proviso  of  re-entry  on  default, 
and  power  granted  to  the  lessor  to  enter  and  view  the 
oondition  of  the  premises  daring  such  term.  The 
tsrm  '-repairing  lease"  does  not  appear  to  have 
received  any  detinei  meaning  by  any  decision  or  text- 
writer  : 

Sugden  on  Powers,  829,  830, 'Sth  edit. ; 

Jones  r.  Vernty,  Willes,  1G9; 

Dot  T.  WWiert,  2  B.  &  Adol.  896  ! 

J$k*rwood  V.  Oldhuno,  3  M.  &  Sel.  382;  and 

Pojnw  v.  Baina,  16  M.  St  W.  541, 
were  cited,  and  the  arguments  nsed  in  the  eoort  below 
(reported  oirfe,  343)  repeated. 

Murpkji  ilMMk,  Q.C.,  with  him)  for  the  resp.— The 
intention  of  the  testator  is  to  be  collected  from  his 
will,  and  as  this  was  a  large  space  of  ground,  he  no 
donbt  contemplated  that  it  would  all  be  available  for 
building  purposes,  and  he  meant  to  give  the  tenant 
for  life,  his  heirs  and  adminutratois,  the  power  either 
to  lease  it  for  twenty-one  years  at  rack-rent,  so  that 
it  might  be  nsed  for  its  accustomed  business  purposes 
of  a  tan-yard,  or  to  let  it  ont  on  building  leases  for 
such  a  term  aa  would  indnoe  persons  to  build  on  iu 
Reading  this  lease  with  soch  a  key  to  the  testator's 
intention  as  expressed  in  bis  vrill,  it  is  clear  that  this 
was  not  a  lease  at  rack-rent,  nor  was  it  for  twenty- 
one  years'  term,  nor  could  it  be  a  building  leaae  or  ■ 
repairing  lease.  There  was  no  covenant  to  bnild  or 
to  repair  otherwise  than  that  stated,  which  is  to  be 
found  in  any  ordinary  farming  lease  of  premises  let 
at  rack-rent.  There  is  no  direct  anthority  upon  the 
point,  bat  in  GutteriAft  v.  Mmgard,  1  Moo.  &  R 
334,  Tiadal,  &  J.  said :  '*  When  a  ray  »td  boUding  is 


demised,  and  the  lessee  enters  into  a  covenant  to  rtpiir, 
it  is  not  meant  that  the  old  building  is  to  be  nstoni 
in  a  renewed  form  at  the  end  of  the  term,  orof  {mler 
value  than  it  was  at  the  commencement  .... 
He  is  bound  to  keep  the  bouse  as  nearly  as  possiblt  m 
the  same  condition  as  when  it  was  demised.  [Con- 
BURX,  C.J. — What  do  yon  say  would  be  a  eovenut  lo 
repair  within  the  power  in  the  testator's  will  in  tbii 
case?]  A  much  more  ample  and  express  ooveuit 
than  this,  as  this  does  not  impose  upon  the  lessee  ic; 
greater  obligation  than  that  which  is  nsnal  is  cm- 
nants  in  leases  of  premises  at  rack-rent.  [Cbowtos, 
J. — It  lies  on  you  to  show  us  what  the  covenant  9b<>iijil 
be,  does  it  not,  if  you  say  the  present  one  is  isaiS- 
cient  ?j  It  should  be  a  more  extensive  covensnt  tiui 
this  one  is.  Wiluaus,  J. — In  Chance  on  Po»en, 
No.  2393,  he  says  there  is  not  roach  in  the  botia 
with  reference  to  powers  to  grant  bnilding  or  repiirir| 
leases.  BLACKnuBn,  J. — Neither  Sugden  nor  Chaa 
■ay  what  the  covenants  in  repairing  leases  ought  tt  be, 
but  they  leave  1U  to  infer  that  the  powers  u4 
covenants  are  understood.]  It  is  necessary  to  loot 
at  the  Stat*  the  ground  was  in  when  the  willvu 
made  ;  then  it  was  open  ground,  veiy  desirable  ks 
building.  The  court  wonid,  to  carry  out  the  inteetioi 
of  the  testator,  read  the  word  "  or"  as  "  and"  if  tbn 
could  be  collected  as  dearly  his  wish,  tbst  is  t«  a;, 
"  bnilding  and  repairing  lease"  for  "  bnilding  or  n- 
pairing  lease."  It  should  be  a  lease  oompelling  \k 
lessee  to  bnild,  and  having  bnilt  to  repair,  othetvia 
there  woold  be  nothing  to  repair.  (The  former  uf:'- 
ment  in  the  court  below  was  in  substssee  npestel, 
and  the  cases  there  mentioned  referred  to.) 

Melluh  in  reply.— PoyM  v.  Baint  decides  Uist  oe  > 
contract  to  keep  the  premises  in  good  lepair,  tlie 
tenant  was  bound  to  put  them  in  that  oondilioii,  ul 
that  the  tenant  was  not  justified  in  keeping  them  il 
bad  repair  because  he  found  them  in  that  cosditioii; 
but  the  extent  of  repair  was  to  be  measured  by  tiieir 
age  and  class.  In  this  lease  tbs  testator's  will  u' 
the  power  are  rscited,  and  the  lease  is  msde  ud  pn- 
ports  to  be  made  in  pursuance  of  that  power.  If  It* 
lease  is  clearly  insufficient,  that  perhaps  would  not  be 
enough  to  mske  it  good ;  but  if  it  shonid  be  amlagiuiK) 
then  it  helps  to  show  what  both  parties  to  it  measti 
and  that  it  shonid  be  so  construed  according  to  their 
expressed  intention.  The  arbitrator  found  the  baiU- 
ings  so  dilapidated  that  before  the  end  of  the  tens  t 
would  or  might  become  necessary  to  rebuild.  Tlie  n- 
venioner  does  get  a  consideration,  and  no  one  wkU 
have  taken  snch  premises  in  their  then  state  hrin« 
three  yean  only  on  snch  terms. 

After  the  learned  Judges  had  retired  for  sboil  • 
quarter  of  an  hour  to  oonsider  their  judgment, 

Erlb,  0.  J.  said :  In  this  action  the  qnestioa  «<>" 
we  have  to  determine  is,  whether  the  lease  of  Sept.  I92'i 
by  Mary  Easton  to  Henry  Wm.  Hunt,  of  the  prrnn** 
therein  mentioned,  for  forty  years,  is  a  valid  leese 
within  the  power  given  to  the  lessor  by  the  will  of  Iw 
testator,  as  already  referred  to,  to  grant  boilding  er 
repairing  lease*  for  the  tarm  of  sixty  years.  "  Bepein^ 
lease  "  does  not  appear  to  have  a  very  definite  agiii^ 
cation  ;  but  this  lease,  it  is  admitted,  is  valid  if  iti>> 
repairing  lease  within  the  meaning  of  the  pomr  g«<* 
by  the  will  to  grant  repairing  leases.  That  the  puO" 
to  it  themselves  intended  it  to  be  so  is  evident  fRXo  »|* 
recitals.  It  rsoites  the  will  of  the  testator,  ai  tM 
power  to  grant  repairing  leases  contuned  is  ■^ 
and  the  leasa  pnrports  to  bo  mode  P""^ 
to  and  in  exeontion  of  that  power.  The  covessnt  W 
the  losses  is,  that  bs  will,  as  often  as  <m^<||^ 
require,  well  and  sufficiently  repair,  uphold,  iiil>lf*> 
paint,  maintain,  amend  and  (keep  the  V^'^t 
thereby  demised,  and  also  all  buildings  ^^"^ 
ereoud  by  him  on  the  premises ;  and  it  ii  slw  f"!'* 
sUpolated  therein  that  tb*  landlady  er  it  MBp** 
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&c.,  and  ber  stewards,  sorrsyors  and  workmen,  may  at 
all  reasonable  times  thereafter,  enter  thereon  nnd  view 
the  state  and  condition  thereof,  and  give  or  leave 
notice  of  nil  defects  and  wants  of  reparation  then  or 
there  found;  that  the  tenant  is  to  repnir  within  a 
limited  time  therein  mentioned,  or  upon  default  the 
lessor  has  power  of  re-entry.  That,  I  think,  is  an 
extremely  ample  covenant  to  repahr.  I  think  its 
meaning,  from  all  the  circamstances,  and  firom  the 
finding  of  the  arbitrator  as  to  the  condition  of  the 
bnildings,  and  the  rninoos  slate  of  the  premises  at  the 
time  the  lease  was  made,  is  that  this  is  a  repairing  lease 
within  the  power  contained  in  the  will.  A  repairing 
lease  has  no  definite  or  arbitrary  meaning,  and  there  is 
no  anthority  to  be  found  so  as  to  enable  the  court  to 
act  upon  it  as  a  precedent  in  deciding  this  case.  The 
court  cannot  read  this  covenant  to  repair  in  the 
lease  without  seeing  it  has  some  important  mean- 
ing, especially  when  noticing  the  other  parts  of 
the  lease,  and  the  facts  fonnd  by  the  arbitrator. 
I  look  at  it,  and  want  to  know  what  more  could 
be  required  to  make  it  a  repairing  lease.  All  the 
premises,  as  well  those  that  are  bnilt  as  any  others  to  be 
erected,  are  therefore  to  be  well  and  sufficiently  repaired, 
and  sorrendered  op  in  that  state  at  tbs  end  of  the 
term.  Pojme  v.  Baia*  shows  what  a  tenant  or  lessee 
is  bound  to  do  when  he  takes  premises  that  are 
old  and  in  bad  repair  if  he  agrees  to  keep  them  in 
good  repair.  I  am  greatly  at  a  loss  to  know  what 
stronger  words  conld  be  put  or  what  more  was  ex- 
pected ;  to  satisfy  the  terms  of  that  covenant  it  would 
not  be  sufficient  to  merely  prevent  the  buildings  from 
falling  down.  I  look  at  the  judgment  of  the  court 
below,  but  I  cannot  find  that  the  learned  judges  have 
there  said  what  wonid  be  required  of  the  parties  to 
make  this  a  valid  repairing  lease  under  the  power  in 
the  will,  if  this  is  not  a  good  repairing  lease; 
they  only  say  that  it  is  not  a  repairing  lease 
in  compliance  with  the  power  in  the  will  given  to  the 
lessor  to  grant  a  repairing  lease.  But  if  this  is  not  a 
repairing  lease  valid  nnder  the  power,  what  bhonld  be 
pnt  or  required  to  make  it?  I  think  it  is  a  re- 
pairing lease  in  execution  of  the  power.  I  have,  bow- 
ever,  to  add  on  behalf  of  Coekbum,  C.J.  (who  is  not 
now  present),  that  he  is  not  satisfied  that  it  is  not  a 
repairing  lease ;  he  is  in  doubt  about  it :  he  does  not 
dissent  from  onr  judgment,  bat  he  does  not  concur  in 
it.  It  seems  to  me  that  this  is  a  repairing  lease, 
i;ood  as  such  under  the  power,  and  that  the  verdict 
found  for  the  pit.  should  be  set  aside  and  a  nonsuit 
entered. 
The  rest  of  the  Court  concurred. 

Judgment  of  the  court  btlow  reveried.(ct) 

App.'s  attorneys,  Digby  and  Son,  90,  Chancery- 
lane. 

Besp.'s  attorneys,  Messrs.  Hillean/,  5,  Fencborch- 
bnildings,  Fencliurcb-street. 

(o)  COUET  OP  EXCHEQUEE. 
Thtmdatr,  Not.  ft. 
EasTOH  Ann  AxoraaR  v.  Lohdox  ust>  Lux 
(Tnislees  of,  te.) 

This  vraa  an  action  of  detinue  for  the  title-deeds.  The 
testator  (Chas.  Ear  ton)  held  the  property  given  by  bis 
will  by  virtue  of  a  conveyance  to  him  thereof,  dated  6lh 
May  171>7,  from  the  Marquis  of  Sallsbnry.  After  the  aljove- 
meutioned  leaao  had  been  granted  by  Mary  Boston  to 
Hunt,  she  deposited  the  original  conveyance,  and  Hunt 
a^isigned  lliB  lease  to  the  deft»,  oh  security  for  576t,  money 
advanced  by  them  to  the  said  Mary  Easton  and  H.  w. 
Eunt  She  died  in  18G2,  and  the  pits.,  who  then  claimed 
the  reversion,  brought  this  action  to  recover  the  original 
conveyance  from  the  defts.,  who  claimed  to  hold  it  as 
mortgagees  for  the  money  they  hod  lent  and  interest 

The  canso  came  on  for  trial  at  Croydon  summer  assizes 
ISC'),  before  Bramweli.  R.  when  he  directed  a  verdict  for 
tbo  pits.,  with  leave  reserved  to  the  defts.  to  move  to  set  it 
aside,  and  enter  the  verdict  for  them  if  the  court  should 
thinlL  It  ought  to  be  so  entered. 


CBOWN   OASES   BESESVES. 

Beported  by  Jomi  Thokpsoh,  Hs^,  BairisteiHO-Law. 

Saturday,  Jan.  23. 

(Before  Cocrddrn,  C.  J.,  Cbompton  and  Willes^ 

JJ.,  Chanhkll,  B.  and  Keahno,  J.) 

Beo.  v.  Kkrrioajc. 

Falte  prttencet — Evidmee  of  acta  of  aeeomjMce  nof 

included  in  (Ae  charge. 
An  indictment  charged  K.  and  W.  with  faltdg  pre- 
tending to  B.  tliat  they  had  a  quantity  of  tobacco, 
which  they  proposed  to  teU,  and  did  sell  to  him,, 
and    thereby    obtained    money  from    him.      The 
evidence     vmt,     that  K.  and    another  penon  P. 
acting  together,   were  the  chief  partiet  by  whom 
the  false  pretences  had  been  ntade : 
Eeld,  that  the  acts  of  P.  were  the  acts  of  K.,  ant 
admissible  against  him  upon  the  indictment. 
Case  reserved  at  the  Quarter  Sessions  of  the  county 
of  Derby  for  the  opinion  of  this  Court. 

On  the  1 7th  Sept.  1863  John  Kerrigan  was  com- 
mitted by  E.  Wilmot,  Esq.  and  L.  E.  Mann,  Esq., 
magistrates  for  the  county  of  Derby,  to  take  his  trial 
at  the  Micbuelmas  Quarter  Sessions.  The  commitment 
charged  him  with  one  William  Wilson,  "for  that  they 
the  said  John  Kerrigan  and  William  Wilson,  on  the 
7th  Sept.  inst,  at  Belper,  in  the  said  county,  did  nu- 
lawfnlly,  knowingly  and  falsely  pretend  to  sell  to 
Daniel  Barlow  two  bales  of  tobacco,  containing  three 
hundred  pounds  weight,  at  and  for  the  sum  of  4'Jl.y. 
whereas,  in  truth  and  in  fact,  the  said  bales  eontanicd 
about  lialf-a-ponnd  of  tobacco  only,  by  which  said  f.iUe 
pretence  the  said  John  Kerrigan  and  William  Wil..<oit 
did  unlawfully  obtain  from  the  said  Daniel  Bnrlow 
the  sum  of  3U,  with  intent  then  and  there  to  client 
and  defraud  him,  the  said  Daniel  Barlow,  of  the 
same,  contrary  to  the  statute  in  such  case  made  and. 
provided." 

The  first  count  of  the  indictment  charged  that 
Kerrigan  and  Wilson,  "on  the  7th  Sept.  1863, 
unlawfully,  knowingly  and  designedly  did  falsely 
pretend  to  Daniel  Barlow  that  they,  the  said  John 
Kerrigan  and  William  Wilson,  were  poesessed  of 
a  large  quantity  of  good  tobacco,  to  wit,  two 
bales  of  tobacco,  containing  3  cwt.,  of  the  value 
of  21.  per  stone  weight,  and  which  they  the  said  John 
Kerrigan  and  William  Wilson  proposed  to  sell,  and  did 
sell  and  deliver  to  the  said  Daniel  Barlow,  by  means 
of  which  said  false  pretence  the  said  John  Kerrigan 
and  William  Wilson  did  then  unlawfully  obtain  fronv 
the  said  Daniel  Barlow  the  anm  of  31/.  of  the  moneys 
of  him  the  said  Daniel  Barlow,  with  intent  thereby 
then  to  defraud,  wherens,  in  trnth  and  in  fact,  the 
said  John  Kerrigan  and  William  Wilson  were  not  pos- 
sessed, and  had  not  in  their  possession  a  large  qoaiitity 
of  good  tobacco,  to  wit,  two  bales  of  tobacco  containing^ 
3  cwt.,  of  the  value  of  il.  per  stone  weight,  as  they, 

Umttagne  Chamben,  Q.C.  moved  accordingly.— The  forty 
years'  lease  ^as  a  valid  lease  nnder  the  power :  Hunt  had 
a  right  to  assign  it,  and  Mary  Easton  to  pledge  the  original 
conveyance  as  security  for  the  money  advanced.  Tho 
pits,  have  no  right  at  law  to  this  deed  until  the  expiration 
of  the  lease.  The  pits,  should  have  gone  into  equity  and 
equity  possibly  would  have  directed  a  deiMjsit  of  the  dee<la 
for  tho  benoflt  of  all  parties.  The  rule  on  this  point  is  laid 
down  In  1  Mad.  Ch.  Pr.  (edit.  1837),  :m.  But  in  general 
the  tltle-deedf.  remain  wiUi  the  tenant  for  life,  who  is  by 
law  entitled  to  detain  them: 

Jianbitry  v.  lirineoe.  2  Ch.  Co.  42; 

Welib  v.  Lord  Lymingtcm^  1  Eden  Rep.  4 ; 

Lrmpnter  v.  Poinfret,  AmbL  1-54. 

FoLUXx,  C.R — Ttio  tenant  in  fee-simple  is  entitled  to  the 
title-deeds  and  may  maintain  detinue  for  them  a^ini<t 
any  person  having  possession  of  them  who  oaimot  show 
a  right  to  hold  them.  The  observations  of  Mr.  Maddock 
are  right,  perhaps,  supposing  the  tenant  for  Ufe  to  be 
living.    The  defts.  con  go  into  equity. 

Baluwux,  CiLuni£u.  and  Fiuorr,  BB.  concurred. 

Zfiule,    - 
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tbe  snid  John  Kerrigio  and  Wm.  Wilson,  did  then 
so  ffiUelj  pretend,  but  onlj  tiro  bales  which  contained 
lialf-n-poond  weight  of  tobacco,  to^^stber  with  a  large 
qamititj  of  stones,  bricks  and  sawdust,  as  the;  the 
eaid  John  Kerrigan  and  William  Wilson,  at  the  time 
ther  so  falsely  pretended  as  aforesaid,  well  knew 
acHinst  tbe  form  of  the  statute  in  such  case  made  and 
provided. 

Second  count. — That  Kerrigan  and  Wilson,  "  being 
«vi1-disposed  persons  and  wickedly  derising  and  in- 
tending to  defraud,  on  the  7tb  Sept.  18C3,  did.amongst 
themselves  and  divers  other  persons,  to  the  jarors 
unknown,  conspire,  contrive,  confederate  and  agree 
together  falsely  and  fraudulently  to  cheat  and  defraud 
one  Daniel  Barlow  of  a  large  sum  of  money.  And 
4he  jarors  aforesaid,  upon  their  oath  aforesaid,  do 
furtlier  present,  that  the  said  John  Kerrigan  and 
William  WiUon,  and  other  persons  as  aforesaid,  in 
pursuance  of  and  according  to  the  said  conspiracy, 
combination,  confederacy  and  agreement,  did,  on 
the  day  and  year  aforesaid,  represent  to  the  said 
Daniel  Barlow  that  they,  the  said  John  Ker- 
rigan and  William  Wilson,  had  in  their  possession 
41  large  quantity  of  tobacco  of  good  and  valuable 
<|n»lity,  to  wit,  of  the  value  of  2L  per  stone,  and  would 
cell  and  deliver  to  tbe  said  Daniel  Barlow  two  balea  of 
the  said  tobacco,  containing  3  cwt.,  for  the  sum  of 
49/.,  and  that  they,  the  said  John  Kerrigan  and  William 
WiUon,  did  deliTer  to-tUe  said  Daniel  Barlow  two  bales 
which  they  represented  and  alleged  to  contain  three 
«wt.  of  good  tobacco,  of  inch  value  as  aforesaid,  but 
vhich  said  bales  contained  half- a- pound  weight  of 
tobacco  only,  together  with  a  large  quantity  of 
stones,  bricks  and  sawdust,  with  intent  to  diMt 
and  defraud  the  said  Daniel  Barlow  of  a  large 
«um  of  money,  to  wit,  of  tbe  sum  of  3U,  against 
the  peace  of  onr  Lady  tbe  Queeo,  her  crown  and 
dignity. 

Wilson  was  acquitted,  Eerrigao  was  foond  goilty  on 
4>oth  eonnt*. 

All  the  ooonts  referred  to  the  same  trtnaaotion. 

The  prisoner  pleaded  not  guilty,  and  his  counsel 
.(Mr.  Stephen)  then  moved  the  court  to  quash  tbe 
«ount  charging  a  conspiracy,  on  the  ground  that  tbe 
prisoner  had  not  been  committed  nor  tbe  prosecutor 
bound  over  to  prosecute  on  that  charge,  nor  had  the 
leave  of  a  judge  or  of  the  Attorney  or  Solicitor-General 
'been  obtained  to  prefer  it,  as  required  by  22  &  23  Vict. 
«.  17  s.  1.  After  bearing  tbe  counsel  for  tbe  prose- 
cution (Hr.  Hnish)  tbe  Court  determined  to  retain  the 
«ottnt,  and  left  it  to  the  jury,  because  they  were  of 
-opinion  that  such  leave  was  not  necessary  when  a 
count  for  conspiracy  was  meitly  a  variation  of  the 
same  chai:g*  as  that  laid  in  tbe  first  count,  but 
only  in  eases  in  which  conspiracy  was  an  original 
jind  distinct  ofienoe.  Tbe  couumI  for  tlie  prisoner 
julmitted  that  there  was  evidence  of  a  conspiraqr 
for  the  jury,  if  they  had  power  to  try  tbe  prisoner 
on  the  count  in  qoestion.  The  jury  oonviMsd  tbe 
-prisoner. 

The  evidence  was  as  follows : — 

Daniel  Barlow  sworn :  I  live  in  Derby.  On  Ang. 
21  a  man  called  Philip  cams  to  my  bouse;  he  said 
aometbing  about  some  tobacco.  On  Aug.  24  J.  Kerri- 
gan called  and  wanted  to  sell  me  some  silk.  I  said, 
"  One  of  your  men  has  bean  the  Friday  Iwfore."  He 
«aid  "  Yes,  it  is  one  of  our  men ;  we  have  forty  men  in 
this  comtirj  getting  orders."  He  talked  in  a  foreign 
accent  He  said  they  bad  a  large  firm  in  Liverpool, 
and  dealt  in  tobacco,  tea  and  other  things ;  they  ceuld 
sell  tobacco  cheaper  than  any  other  firm,  becauae  they 
imported  it  all  from  abroad;  they  oonld  sail  it  for  3L  a 
stone.  I  said  I  had  a  friend  in  th«  wholesale  trade, 
And  I  would  see  bim  about  it.  I  bad  askad  Philip  for 
a  sample.  On  Friday  Ang.  28  some  one  left  a  sample 
of  two  oonoes  of  superior  tobacco  at  my  house.    Ker- 


rigan did  not  say  where  they  were  ataying.  1  tha- 
wards  went  to  a  chophouse  next  door  to  the  Tork  B^itl, 
Derby.  I  found  Philip  next  door,  and  he  took  ze  it 
Kerrigan  to  tbe  chopboose.  I  told  them  I  k^  »x> 
my  friend,  and  be  would  take  3  cwL  a  week  if  it  <m 
as  good  as  tbe  sample.  They  said  they  could  snpplt  Ha 
with  a  ton.  I  agreed  for  3  cwt.,  at  2i.  a  itooe,  AH 
in  all.  Kerrigan  said  it  was  in  bales ;  there  mifht  be 
a  stone  over  or  under,  but  it  could  be  rectified  via 
we  settled.  He  said  it  was  abont  two  miln  ost  if 
Derby.  He  said  I  should  have  it  io  two  or  three  im. 
On  Sept.  2  I  went  again  to  tbe  eating-boiue,  tjt 
tobaooo  bad  not  been  delivered.  I  found  Keiri^is 
alone ;  and  asked  why  it  had  not  been  deUveiw ;  it 
said  Philip  bad  hurt  his  foot.  He  (Kerrigu)  wu 
going  to  Liverpool.  I  most  pay  Ph-lip  for  the  t:.bicsj; 
it  would  be  just  tbe  same  as  paying  himself;  he  kii 
left  his  address  with  Philip.  On  tbe  'tk  S'fL 
PhiUp  came  and  gave  me  a  piece  of  paper.  (Tbis 
was  not  produced  in  court.)  I  went  with  him  to  Beipt: 
in  a  trap  to  the  Angel  Inn.  He  showed  me  the  nr. 
I  paid  him  there  SW.  on  account  of  49^  I  rHa»i  u 
pay  him  the  whole  price  nnlil  I  had  weighed  tie 
tobacco.  He  gave  me  no  receipt.  He  went  out  ol  tht 
door,  I  followed  ;  one  bale  was  in  tbe  trap :  two  on. 
of  whom  ^Vilson  was  one,  were  lifting  in  aootbei.  I 
drove  to  Mr.  Mayers,  at  Derby,  and  we  opened  Iwti 
bales.  The  first  contained  hulf-a-pouad  .'of  tolic:> 
spread  out  at  the  top,  brown  paper,  stones,  bridu,  <ii 
hay,  and  sawdust ;  the  other  contained  no  tobsceo  >■■ 
all ;  the  balea  were  wrapped  np  in  canvas  aad  td 
with  tarred  cord.  I  paid  Philip  -in  conseqoeaee  rf 
what  Kerrigan  said  to  me.  I  did  not  tbea  kw 
Kerrigan's  name. 

John  Barber  sworn :  I  keep  the  Angel  Inn  at  Bdjicr- 
On  Thursday,  3rd  Sept,  Kerrigan  came,  sonn  <i«l«» 
men  were  tbei«.  AU  used  to  go  ont  with  patki  t* 
their  backs.  Kerrigan  went  on  Friday.  OaS•tIl^ 
day  Philip  came;  he  asked  leave  to  put  two  btlaii 
an  onthoijse,  this  was  done ;  they  were  canvas  liski 
tied  with  tarred  cord.  On  Sunday  Eerrigai  asc 
PhiUp  and  some  other-  men  came  with  him.  Kemps 
and  Philip  went  away.  On  Monday,  7th  Sept.,  Mr. 
Barlow  and  Philip  came  abont  dutk  in  a  trap.  P^> 
asked  for  the  key  of  the  outhoase,  and  I  give  it  >>>'>■ 
Kerrigan  employs  and  supplies  hawkers ;  then  <«• 
four  at  my  bonse ;  he  said  bis  men  had  gone  of  aii^ 
bis  goods. 

Bebecca  Kirkland  sworn :  I  keep  a  shop  at  BdfSi 
and  sell  cord,  next  door  but  one  to  Mrs.  Cooper's.  Oi 
4tb  Sept  tiirae  men  brought  some  tanred  tui 
Kerrigan  was  one  of  tbsm ;  be  paid  for  it ;  the  oud 
prodnced  is  similar  to  it 

Hannah  Cooper  sworn :  I  let  lod|ingi  in  Bdpff. 
On  5th  Sept  Kerrigan  came.  Two  men  oiled  FU^ 
and  Bill  were  in  tbe  bonse.  On  the  momiog  of  th^ 
day  I  went  out  Philip  and  BUI  were  in  bad.  I 
returned  abont  nine,  and  found  the  door  locked ;  tlMf 
said  I  could  not  come  in,  they  were  packing  cUu 
and  glass.  I  went  away  for  an  hour  and  nlaniM ; 
the  men  were  gone ;  two  bales,  wrapped  is  -^^ 
and  tied  with  tarred  cord,  were  in  tbe  boiMi  l^ 
packages  had  been  recently  tarred;  aometsr*"" 
a  pot  on  the  hob  of  the  fireplace ;  I  found  souk  uj 
and  sawdust  at  the  back  door.  Between  tfarH  >» 
four  p.m.  two  men  took  the  packages  away  in  a  vb*^ 
barrow.  On  Monday,  7tb  Sept,  Kerrigan  caot  « 
drunk.  Next  morning  he  went  out  aboat  «<  "^ 
soon  came  in  again;  hs  said, "Has  any  peli«n" 
been?"  Isaid"Wby?"  He  said,  "  Because  Ik*" 
been  fighting."  He  kft  sems  things  in  my  dsi{e  >*> 
went  away,  and  I  saw  blm  no  more.  He  ssid  be  ** 
going  to  Chesterfield. 

George  Carter  sworn ;  I  apprehended  both  tie  I^ 
soners  on  8th  Sept.,  at  Chesterfield  station.  Kf^ 
got  ont  of  the  carriage  first,  and  I  took  Uo  •*' 
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'Churgsd  bim  vHh  obtaining  monej  bj  false  pretenous 
from  Doctor  Barloir.  Kerrigan  sud,  "  I  don't  know 
any  one  of  that  name."  I  searched  him  and  found  a 
{>Ul-box  irith  Dr.  Barlon'^i  name  on  it.  Kezt  morning 
Bxrlow  came  and  identified  bim.  He  said  to  Kerrigan, 
'*'  Good  morning,  Monsienr  Antonio  de  Monti." 
Kerrigan  said,  "  I  don't  icnoir  yon." 

At  the  oonclosion  of  the  case  for  the  Crown  the 
prisoner's  counsel  objected  that  there  was  no  sTidenoe 
to  go  to  the  jury  that  the  prosecntor  bad  obtained  any 
money  by  false  pretences,  as  the  only  false  pretence 
within  the  meaning  of  the  statute  was  the  pretence  by 
the  man  Philip  that  the  parcel  contained  tobacoo.  The 
<sonnsel  for  the  prosecution  argnsd  that  the  false  pre- 
-tence  was,  that  the  prisoner  pretended  to  be  possessed 
of  3  cwt.  of  tobacco,  worth  2L  per  stone,  that  this  was 
so  lud  in  the  indictment,  and  that  th<;re  was  evidenoe 
for  the  consideration  of  the  jury,  not  only  that  he 
made  such  false  pretence  and  obtained  the  money  of 
the  prosecutor  by  it,  bat  that  be  (the  prisoner)  knew 
it  to  be  false  when  he  made  it.  The  Coart  held  that 
there  was  eTidonee  to  go  to  the  jnry  on  both  counts  of 
the  indietmeot.  The  Jury  convicted  the  prisoner  on 
Ixtth  counts.  The  court  sentenced  bim  to  twelve 
'Calendar  months'  imprisonment  upon  esch  connt,  the 
sentences  to  run  together. 

The  questions  for  the  Court  of  Criminal  Appeal 
are,  1st.  Whether  tbe  connt  charging  a  conspiracy 
-ought  to  hare  been  left  to  tbe  jury.  3nd.  Whether 
there  was  evidence  to  go  to  the  jury  in  support  of  the 
<mnt  charging  •  false  pretence. 

F.  Stephen  (or  the  prisoner. — First,  with  regard  to  the 
•count  for  obtaining  money  from  the  prosecutor  by 
false  pretences,  tbe  only  false  pretence  proved  was 
4bat  the  speoifia  bales  at  the  Angel,  Belper,  con- 
tained tobacco.  [Cromptos,  J. — ^That  they  were 
tobacco.]  It  was  not  proved  that  the  prisoner  Ker- 
rigan took  any  part  in  that  false  pretence.  The 
statement  that  tlie  prosecutor  paid  Philip  in  conse- 
4]nenoe  of  what  Kerrigan  said  to  bim  may  apply  to 
the  conversation  between  Philip  and  Kerrigan  and  the 
prosecutor  at  Derby,  when  they  said,  they  could  supply 
a  ton;  or  it  may  apply  to  the  transaction  at  the  Angel, 
Belper ;  if  it  applies  to  the  former,  that  was  not  tbe 
false  preteooe  by  which  the  money  was  obtained. 
There  was  no  ease  if  the  prosecutor  was  induced  by  a 
false  statement  to  enter  into  the  contract,  and  by  a 
subsequent  independent  fraud  of  Philip  he  was 
defrauded.  The  original  lie  was  not  tbe  falu  pre- 
4enoe  by  which  the  money  was  obtained.  The  money 
was  not  obtained  by  what  passed  at  Derby,  but  by 
the  representations  made  at  the  Angel,  Belper. 
[CBOMFToa,  J, — At  soon  as  a  connection  was  shown 
ietwesn  Philip  and  Kerrigan,  the  act  of  one  was 
the  act  of  the  other  in  misdemeanor.  Philip  and 
Kerrigao  are  tbe  same  for  this  purpose.]  If  that 
is  so  the  objeoUoo  is  nntenable,  and  it  become*  nn- 
oeoenary  to  argue  the  first  question,  (a) 

Bmcard,  for  the  prosecution,  was  not  called  upon. 

By  the  Codbt  :  Conviction  affirmed. 

OOTTRT  OF  PSOBATE. 

Beported  by  Dr.  Swabit,  d(  Doctom'-commons. 

l^utdag,  Feb.  2. 

lo  tbe  Goods  of  James  Fbasbb  (deceased). 

Admimttration  de   bonie  non — Amount  of  bond — 

Bind  eeetion  of  Probate  Act 
On  adminiitration,  will  annexed,  de  bonis  non  to  a 
contingent  annintant  and  legatee  with  Ike  aomenl 
of  minor  children  benefieiaUg  interuled,  the  pro- 
pertj/  aboni  SOOOt,  the  Court  allowed  too  luretiet 
to  juttifi  to  the  amoma  of  \O0QL  each. 


(a)  As  to  this  objeetlan,  see  Rtg.  v.  Faidft  and  Reg.  v. 
Meant,  m^fra,  jfp.  777,  718. 


The  deceased,  in  this  case,  died  on  the  1st  Jan. 
1868,  having  made  his  will  with  two  codicils  and 
thereof  appointed  George  Shaw,  Henry  Duckworth  and 
Frederick  Firmin  executors  and  residuary  legatees  in 
^rust,  and  his  children  living  at  his  death  contingent 
residnary  lagatees.  The  said  executors  renounced  the 
probate  and  execution  of  the  said  will.  Tbe  deoeased 
was  a  licensed  victualler  and  had  carried  on  business 
at  the  "  Globe  "  aad   "  Crown  "  Uverns. 

The  only  children  of  the  said  deceased,  living  at  his 
death,  were  Simon  William  Fraaer,  Mary  Ford  Fraser 
(spinster),  Margaret  Farqnarson  Fraser  (spinster),  Jane 
Helen  Fraser  (spinster),  Jessie  Ford  Fraser  (spinster) 
and  James  White  Fraser,  who  wore  minors;  and  Henry 
Wright  Fraser,  who  was  an  inf.mt. 

The  said  executors  were,  by  the  second  codicil,  also 
appointed  guardians  of  such  minors  aad  infant,  and 
they  also  renounced  the  letters  of  administration,  with  the 
said  will  and  codicil  annaxsd,  of  tbe  persoual  estate  and 
effects  of  tbe  said  deoeased  on  behalf  of  the  said  minors 
and  infant;  and  thereupon,  on  tbe  3rd  Feb.  1863, 
letters  of  administration,  with  tbe  said  will  and  codicils 
annexed  of  all  and  siognUr  the  personal,  estate  and 
effects  of  tbe  said  deceased,  were  granted  to  Christian* 
Fraser,  the  lawful  widow  and  relict  of  the  said  de- 
ceased, who  had  since  died  leaving  part  thereof  oa* 
administered. 

The  only  next  of  kin  of  the  said  minors  and  infant 
was  Mrs.  Fraser,  their  grandmother,  but  who  left  Eng- 
land for  Texss  about  twelve  years  previously,  and  bail 
not  «ace  been  heard  of. 

The  only  nnadministered  property  consists  of  tbe 
"Globe "Tavern,  about  500/.  New  Three  per  Cents., 
about  660/L  cash  in  hand  and  at  the  bankers,  and  about 
600^1.  book-debts  and  money  lent  by  tbe  testator. 

Tbe  testator  by  his  will  directed  his  executors  and 
trustees  to  manage  and  carry  on  his  business  of  a 
tavern  and  hotel  keeper  at  the  "Globe  "  and  "  Crown  " 
taverns  until  all  his  children  should  attain  the  age  of 
twenty-one  years,  or  in  tbe  case  of  daughters  should 
have  previously  married,  and  in  the  first  codicil  ha 
declared  it  to  be  his  earnest  wish  that  his  execotors 
and  trustees  should,  after  his  death,  continne  in  their 
services  his  very  good  and  faithful  servant  Maria 
Robinson,  as  an  able  assistant  in  his  business  of  • 
licensed  victualler,  and  as  an  inducement  for  her  ooo- 
tinuing  in  the  employment  of  bis  said  executors  and 
trustees,  bequeathed  to  her,  in  addition  to  her  then 
salary,  the  annual  sum  ot  \0L  whilst  in  their  service, 
and  aliw,  if  his  business  should  be  sold  by  his  tnistee*, 
or  if  at  any  time  they  shonld  no  longer  require  the 
services  of  the  said  Maria  Robinson,  or  if  she  should 
be  rendered  nnfit  for  her  duties  by  ill-health,  or 
physical  or  mental  incapacity,  bequeathed  to  her  ths 
sum  of  100/. 

The  "Crown"  Tavern  had  been  sold,  but  the 
"  Globe  "Tavern  was  being  carried  on  for  the  benefit 
of  the  testator's  family. 

The  said  Maria  Robinson  continued  in  the  serric*  of 
the  testator's  widow  until  her  death,  and  had  tbe  sole 
management  of  the  said  tavern,  and  the  said  testatot** 
widow  having  during  her  life  never  interfered  in  nay 
manner  with  such  management,  or  in  the  management 
of  the  testator's  affairs,  and  for  the  more  readily 
carrying  on  the  said  business,  by  receiving  and  paying 
all  moneys  connected  with  such  business,  the  aooonnt 
at  the  bankers  was,  daring  the  widow's  lifetime  and 
afterwards  in  the  sole  name  of  the  said  Maria  Bobinson. 

It  was  stated  to  be  of  great  importance  to  tbe 
interests  of  tbe  testator's  estate  that  a  representativ* 
to  him  should  be  immediately  appointed,  and  it  is  tho 
anxious  wish  of  the  testator's  fanuly  that  tbe  said  Maim 
Robmson  shonld  be  such  representative. 

The  guardians  of  the  children  had  had  written  notice 
ef  the  intended  application ;  one  of  them  had  signed 
a  consent  to   the  administration  passing  to  Mada 
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BobinaoD ;  the  other  two,  without  objecting  to  the 
griDt,  eleclined  to  interfere  in  the  matter. 

On  the  offidarits  of  Marie  Jameson,  attomej,  and  of 
Haria  Robinson,  verifying  the  above  facts. 

Dr.  Taist  now  moved  the  coarc  to  grant  adminis- 
tration with  the  will  and  codicil  annexed  of  the  unad- 
ministered  goods  of  the  deceased  to  ilaria  Robinson  as 
contingent  annuitant  and  legatee  named  in  the  first 
codicil.  The  difficult;  has  been  as  to  the  amonnt  in 
which  the  sureties  to  this  bond  should  be  required  to 
justify,  as  the  value  of  the  propertj  is  about  8000^ 
subject  to  a  mortgage  of  3900/.,  for  which  for  the  pre- 
sent purpose  no  deduction  can  be  allowed.  There 
would  be  great  difficnltj  in  finding  secnrities  to  jnstifj 
in  double  that  amount ;  but  by  the  82nd  section  of  the 
Probate  Act  the  court  has  power  to  reduce  the  amount 
or  to  take  more  bonds  than  one,  so  as  to  limit  the 
liability  of  any  surety.  In  the  present  case,  perhaps, 
the  court  would  be  satisfied  with  two  sureties  justifying 
to  the  amount  of  1000/.  each,  the  grant  being  made 
with  the  full  consent  of  persons  parties  beneficially 
interested. 

Sir  J.  P.  WiLDR. — I  think  that  may  bo  so.  The 
administration  may  be  as  prayed,  on  two  sureties  jus- 
tifying to  the  amount  of  1000/.  each. 

£mf,  proctor. 


SIVOBOE  AND  KATSIKONIAIi 
CAUSES  COTTBT. 

Beported  by  Dr.  Swabkt,  ot  Doctors* -commons. 

Monk  1861,  July  and  Nov.  1863,  and  Jan.  1864. 

BOWLET  V.  ROWLET. 

Petition  for    iliiaolulion — Compromise — Subtequent 

mi$conduct— Subsequent  suit. 
On  a  ui/t's  petition  for  dissolution  of  marriage,  cer- 
tain issues  of  cruelty  and  adultery  cam»  on  for 
trial  on  ISUA  March  1861,  wAen  on  a^-eemeaf  was 
signed  by  Ihe  respective  counsel  of  ihe  parties,  by 
iMeh,  inter  alia,  a  s^iaratiun-deed  was  to  be  exe- 
cuted, and  Ihe  petitioner  agreed  not  to  lakejurlher 
proceedings  in  this  court.  The  petitioner  moved 
the  court  to  set  down  the  case  again  for  trial  on 
the  ground  that  the  agreement  was  not  signed  by 
counsel  teilh  her  consent ;  the  full  court,  on  appeal, 
confirmed  the  Judge  Ordinary's  rejection  of  this 
motion.  In  1863  Ihe  petitioner  fled  a" fresh  peti- 
tion alleging  the  same  ads  of  adultery  as  in  Ihe 
former  petition,  cerlain  other  acts  previous  to 
March  1861  which  she  alleged  had  only  come  to  her 
buHsledge  m  the  early  part  of  1863,  certain  other 
acts  of  adultery  since  March  1861,  and  various 
acts  of  cruelly,  some  alleged  to  be  different  from 
those  contained  in  the  former  petition.  In  Ihe  result, 
the  Court  held  that  the  petitioner  was  bound  by  Ihe 
agreement  of  March  1861  not  to  take  any  pro- 
eeedtngs  tn  respect  of  any  nuMer  before  that  date  t 
and  as  the  subsequent  acts  of  adultery,  to  which  the 
Court  held  Ihe  agreement  not  to  extend,  would  not  of 
themselves  support  the  wife's  petition  Jor  dissolution, 
it  refused  to  give  any  directions  as  to  the  mode  of 
trial 

In  this  case  the  wife,  by  her  petition  dated  9th  May 
1863,  asked  for  a  dissolution  of  her  marriage  by  reason 
of  her  husband's  adultery  and  cruelty.  The  peliiion 
stated  the  marriage  to  have  taken  place  in  1844,  and 
that  the  cohabitation  of  the  parties  finally  ceased  in 
Nov.  1854. 

The  charges  of  cruelty  and  adultery  alleged  in  the 
petition  may,  for  the  present  purpose,  be  classed  as 
follows:— 1.  Actsof  adultery  before  12th  March  1861, 
•f  which  eertaia  specified  acta  were  alleged  not  to  have 
come  to  the  knowledge  of  the  petitioner  till  early  in 
the  year  1863.    9.  Acts  of  adultery  since  the  I2th 


March  1861. .  3.  Acts  of  enielty  daring  cohabitaiioi, 
t.e.,  before  Nov.  1854. 

The  resp.'s  answer,   filed  5th  June  1863,  set  fartli 

1.  An  agreement  for  a  deed  of  aeparatioa  muk 
between  their  respective  counsel. 

2.  That  the  petitioner  has  not  taken  any  step  ts 
have  the  said  petition  removed  from  the  file. 

3.  That  this  petition  was  filed  by  the  petitioaer  b 
breach  of  her  nndertaking  not  to  institnte  other  pro- 
ceedings in  this  court. 

4.  That  the  acts  of  adultery  alleged  are  the  same 
acts  of  adulter;  as  were  alleged  by  the  petitioner  is  tk< 
petition  of  the  25th  Feb.  1860. 

5.  That  the  acts  of  cruelty  in  the  present  petiUca 
alleged,  other  than  those  there  alleged,  were  known  to 
the  deft,  on  the  25tb  Feb.  1860. 

6.  General  traverse  of  adultery  alleged. 

7.  General  traverse  of  cmelty  alleged. 

8.  That  petitioner  is  in  receipt  of  theyesrly  isceo* 
of  not  less  than  700/.  aecured  to  her  separate  we. 

To  this  the  petitioner,  on  the  I6tli  Jane  1863, 6lej  s 
replication,  1st,  denying  the  alleged  agreement:  Xnil, 
denying  that  this  petition  was  in  breach  of  Ike  nuilet- 
taking,  and  traversing  the  adultery  and  cruelty. 

The  court  was  moved  on  behalf  of  the  pelitiwer 
in  1863  to  order  the  issues  raised  to  be  tried  ke- 
foro  itself  by  a  special  jury,  and  Cresswell,  J.  0. 
refused  to  make  any  order  as  to  the  mode  of  triil  til 
the  allegations  of  adultery  and  cruelty  which  had  bed 
contained  in  the  petition  of  1860  had  been  struck  eat. 

After  much  contention  as  to  the  form  of  the  plead- 
ings, the  substance  of  which  so  far  as  it  affecu  the 
present  case  appear  in  the  judgment,  the  ooatt  wis 
movrd  on  the  19tb  Jan.  1864,  by 

Dr.  7Vtt(mm,  on  behalf  of  the  petitioner,  to  pre 
directions  as  to  the  mode  of  trial. —  Adverting  to  the 
opinion  expressed  by  the  court  on  «  former  ocotioo, 
he  submitted  that  acts  of  cmelty  which  might  htn 
been  within  the  knowledge  of  the  petitioner  befen  the 
12th  March  1861,  wonid  be  revived  by  the  proof  of 
the  subsequent  adultery,  and  that  tfaerefoi*  she  had  a 
right  to  go  to  a  jury  on  the  issues  of  cruelty  new 
alleged  in  the  petition,  and  the  subsequent  adnltny. 

Dr.  Swabey,  contra. — The  doctrine  of  rerifil  ea- 
not  apply.  This  was  an  agreement  to  settle  certiii 
matters  in  dispute,  and  live  separate.  Condotuliw 
brings  the  parties  together  again  after  a  wrmg  dosi; 
and  for  the  protection  of  the  party  injured  the  lav 
annexes  the  condition  of  revival  in  case  of  any  salw- 
quent  marital  offsnoe  of  which  the  Hatrimoniil  Cwt 
can  take  cognisance.  If  the  court  sh>^  be  tf 
opinion  that  the  subsequent  acts  of  adultery  are  the 
only  ones  which  the  petitioner  has  a  right  to  go  np<*> 
there  is  no  use  in  submitting  that  issue  to  a  jary  '» 
the  present  form  of  the  petition,  which  is  for  diae- 
lution  alone.  Cur.  adv.  niL 

Jan.  26. — WiLOB,  J.O.  gave  tlie  folkving  pig- 
ment : — In  this  case  the  court  was  applied  lu  It 
directions  as  to  the  mode  of  trial.  Tlie  os*  »  » 
remarkable  one  in  its  circumstances,  and  illustr;ites  is 
a  forcible  manner  the  oppression  which  may  bevoikel 
by  the  misapplication  of  the  salutary  powtrs  of  llii» 
court.  The  petitioner  is  the  wife  of  Mr.  John  B»»fcT. 
She  was  married  to  him  on  the  2nd  July  1844.  Is 
Oct.  1848  she  left  his  honse,  alleging  cruelty  «  Us 
part,  this  statement  appears  on  her  own  petilim.  b 
Jan.  1849  she  returned  to  him.  In  Sept.  18*9  ''» 
appears  to  have  left  him  again,  and  refused  to  retiini. 
Mr.  Rowley  then  took  steps  to  enforce  her  ten* 
He  commenced  a  suit  for  restitution  of  conjugJ  "^W* 
in  the  Consistory  Court  of  York.  This  was  in  0<i. 
1852.  To  this  Mrs.  Rowley  set  up  by  way  of  detaej 
that  be  had  been  guilty  of  adultery  and  crodiy,  «b* 
she  prayed  that  a  decree  of  divorce  i  meeea  it  10* 
should  b«  pronoimced  in  bor  favour  on  thoM  gnwau. 
The  causa  wu  carried  bjr  appaal  to  Her  iii^J  " 
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<coaaoO,  when  it  wu  nltimat«ly  decided,  and  the 
Tcsult  wu,  that  on  the  29th  Dec.  1853  an  order  of 
«onnc!l  was  made  on  the  recommendation  of  the 
Judicial  Committee  to  the  effect  that  Mra.  Bowleg  had 
failed  in  proTing  the  emeltjr  and  adultery  pleaded,  and 
that  she  most  retom  to  her  hnsband.  In  Jan.  1854 
«he  did  so,  bnt  she  left  him  again  in  Norember  of  that 
year,  and  has  nerer  cohabited  with  him  since.  On  the 
25th  Feb.  1860,  Mrs.  Bowleg  filed  her  petition  in  this 
court,  and  prayed  for  a  dirorce  on  the  gronnd  of 
cruelty  and  adnltery.  In  this  petition  she  did  not 
confine  her  charges  of  cruelty  or  adnltery  to  occasions 
snbseqnent  to  the  above  suit,  but  aildnced  sereral 
charges  dated  in  1848  and  1849,  which  either  were  or 
might  have  been  addoced  in  the  former  suit,  which 
had  been  decided  against  her.  The  r«sp.  having 
pleaded  to  this  petition,  the  caose  came  on  for  trial 
Itefore  the  late  Jndge  Ordinary  and  a  special  jury,  on 
the  ISth  March  1861,  when  the  cause  was  withdrawn 
from  the  jary  with  the  consent  of  both  parlies,  and 
the  following  memorandnm  drawn  up  and  signed  by 
their  respective  oonncil.  Mrs.  Bowley  has  contended 
that  it  was  not  binding  opon  her,  bnt  the  full  Court 
of  Divorce,  after  hearing  the  parties,  has  decided  that 
it  was.  [The  learned  Judge  here  read  the  agreement 
as  set  oat  above.]  It  is  sworn  in  the  affidavit  of  Mr. 
Duncan,  and  not  denied  by  Mrs.  Rowley,  that  Mr. 
Bowley  haa  faithfully  observed  this  agreement  on  his 

5 art.  Bnt  Mrs.  Rowley  is  not  content.  On  the  9th 
lay  1863  she  filed  another  petition  in  this  eonrt,  not- 
withstanding her  undertaking  "  not  to  institute  other 
proceedings."  The  prayer  was  for  divorce,  and  the 
grounds  adnltery  and  cruelty.  In  this  petition  she 
repeated  in  a  number  of  paragraphs  the  identical 
charges  she  had  made  in  the  suit,  which  was  com- 
promised as  above  stated,  and  added  a  variety  of 
others.  The  late  Judge  Ordinary,  when  applied  to 
for  directions  as  to  the  mode  of  trial,  perceived  thie, 
and  refosed  to  make  any  order  till  these  old  charges 
were  stmck  out.  They  have  been  so,  bnt  a  variety 
of  charges  of  cmelty  remain  in  the  petition,  which, 
though  not  brought  forward  in  the  former  suit, 
bear  date  long  before  that  suit  was  instituted. 
And  it  eoold  not  be  otherwise,  for  Mrs.  Bowley 
has  never  cohabited  with  her  hnsband  since 
Kov.  1854.  The  same  remark  applies  to  most 
of  the  acts  of  adultery  charged,  thongh  there  are  some 
M  late  as  June  1861  and  April  1863,  To  these 
charges  the  reap,  has  pleaded  the  agreement  of  March 
1861.  Now,  what  is  the  effect  of  that  agreement,  and 
to  what  extent  is  the  coarse  which  Mrs.  Rowley  has 
taken  consistent  with  good  faith  and  an  honest  adher- 
ence to  that  arrangement?  I  cannot  constma  the 
agreement  to  mean  anything  else  bat  that,  in  respect  to 
her  husband's  past  conduct  at  any  rate,  Mrs.  Rowley 
consented  to  surrender,  and  that  irrevocably,  any  legal 
right  she  might  have  to  relief  in  this  court.  I  say  any 
right  she  might  have,  for  her  case  remained  to  be 
proved,  and  she  might  perchance  have  been  as  little 
•aeeesaful  on  that  occasion  as  she  was  in  the  previoos 
Buit.  It  is,  therefore,  in  gross  breach  of  good  faith, 
and  in  violation  of  express  agreement,  that  Mrs.  Rowley 
has  filed  her  present  petition.  -  The  foundation  of  her 
prayer  for  divorce  is  the  cmelty  she  alleges  to  have 
been  oommitted  by  her  husband  daring  the  cohabitation 
antecedent  to  the  toit  which  resnlted  in  that  agree- 
ment It  is  not  in  the  natnre  of  cmelty  not  to  be 
within  the  knowledge  of  the  party  aggrieved.  She  has 
not  even,  therefore,  the  excuse  that  she  did  not  then 
know  the  fall  extent  of  her  then  existing  grievances. 
Upon  what  ground,  then,  is  it  contended  that  this 
oonrt  onght  to  permit  Mrs.  Rowley  thus  to  withdraw 
herself  from  her  own  engagements?  It  haa  been 
ingeniously  argned,  that  tlie  adnltery  charged  to  have 
been  committed  io  1862  revived  the  previous  cruelty, 
-  M  it  woold  do  in  an  ordinar/  case  of  condonation. 


Now,  condonation  is  that  species  of  forgiveness  or 
reconciliation  which,  in  fortherance  of  the  marriags 
bond,  the  court  has  erected  into  a  bar  to  legal  proceed- 
ings for  a  separation,  bnt  which,  in  the  interest  of 
justice,  the  law  has  also  declared  to  be  only  conditional 
on  fatare  good  conduct.  This  has  nothing  in  common 
with  a  direct  and  positive  bargain  not  to  resort  to  the 
powers  of  this  court,  made  between  the  husband  and 
wife,  and  redaced  into  writing.  The  oonditions,  if  any, 
to  which  snch  an  agreement  is  subject,  must  be  found 
expressed  or  collected  as  implied  in  the  language  itself. 
Bat  there  is  no  saeh  condition  to  be  found.  The 
agreement  has  been  violated.  Why  sbonld  not  the 
court  give  it  effect  ?  There  is  a  class  of  suits  in  which 
restitution  of  conjugal  rights  and  the  aid  of  the  court 
to  enforce  the  obligations  of  marriage  is  sought,  and 
to  SDch  a  voluntary  agreement  to  live  separate  is  no 
answer.  But  in  cases  like  the  present,  where  the 
court  is  asked  to  derogate  from,  not  to  enforce,  the 
marriage  bond.  It  is  far  otherwise.  If  cohabitation  is 
to  be  no  longer  continued,  and  choice  is  to  be  made 
between  the  legal  and  public  remedy  and  the  volantary 
and  private  arrangement,  who  can  doubt  between  them? 
Expense,  exposure,  uncertainty,  the  exhibition  in  open 
court  of  vows  broken  and  duties  neglected,  to  the  great 
scandal  of  the  public  upon  whom  it  is  forced,  as  well 
as  the  parties  to  whom  it  is  the  sole  legal  resort, — snch 
is  the  price  that  must  be  paid  for  a  remedy  which  begins 
by  bringing  the  marriage  into  disrepute  and  ends  bj 
impairing  or  dissolving  it  In  contrast  with  thia,  a 
voluntary  agreement  to  live  apart  almost  ceases  to  be 
an  evil,  and  should  find  no  lack  of  favour  from  the 
eonrt  when  it  is  designed  to  replace  the  greater  evil  of 
a  public  judicial  separation.  The  result  is,  that  the 
court  declines  to  further  Mrs.  Rowley's  suit  by  giving 
any  directions  for  the  mode  of  trial,  and  on  proper  appli- 
cation will  entertun  the  question  whether  the  husband 
is  not  entitled  to  be  dismissed  from  this  suit. 

A.  Carr,  attorney  for  petitioner;  A.  Jhmeam  for 
resp. 

OOTTRT  OF  BANKBXTPTOY. 

Beported  by  A.  A.  Doau  and  J.  Uoboaji,  Esqn-. 
Barristers-at-Law. 

Jan.  7  and  Ftb.  5. 
(Before  Mr.  Commissioner  Fahb.) 
Ex  parte  Harris  and  others,  re  Biancohi. 
AnimUutg  petition — Retidence. 
A    native    of    Ireland     coming    over    to    England 
confutedly  for  the  purpote  of  being    diicharged 
from    hit  debts    hg  proceedingt    in     hankrupleg, 
and    staging    at    hotels   in  Sussex   and    London 
for    a    period     of    ahotU    sixteen    ueeks    next 
preceding  the  JUing  of  his  petition,   Us  wife  and 
family  residing  in  Ireland,  where  alto  the  great 
bulk    of  his  creditors  ruide,  is  not  a  raident, 
wiMn  the  jurisdiction  of  the  court  in  London  as 
required  by  the  88(A  <ee<»ait  of  tie  B.  A.  1861, 
entitled  to  present  such  petition. 
Petition  to  annul.    The  bankrupt  was  adjudicated 
on  the  6tk  Ang.  1863  npon  his  own  petition,  in  which 
he  described  himself  as  "  formerly  of  Longfield,  Tip- 
peraiy,  then  of  Lower  Leeson-street,  DnbUo,  then  of 
Wooden-bridge  Hotel,  Wicklow,  all  in  Ireland ;  then 
of  the  British  Hotel,  Oockspnr-street,  Charing-eross, 
London;  then  of  Ostend,  then  of  Antwerp,  then  of 
Brussels,  all  in  Belgium;  then  of  Boulogne;  then  of 
Blancpignon,  Commime  de  St  Martin,  near  Boulogne ; 
then  again  of  Boulogne,  all  in  France;  then  of  Mons- 
eraw,    Belgium ;  then  of  Aix-la-Chapelle,   Pmseia ; 
then  of  the  Bridge-house  Hotel,  London-bridge,  Lon- 
don ;  and  next  and  now  of  the  New  Inn  Hotel,  Sea- 
furd,  Snssez,  gentleman,  of  no  profession  or  employ." 
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In  the  •tatement  of  debts  and  lUbilities  filed  hj 
bint  in  pnranance  of  tbe  93rd  section  of  theB.  A.  1861, 
bis  debts  were  stated  to  amoant  to  93332.  lis.  9d.,  of 
whicli  ram  8133{.  lis.  9d.  were  due  to  nnsecored 
creditors,  and  12002^  to  creditors  holding;  secnrity. 

Tbe  first  ineetin);  toolc  place  on  the  30tb  Oct.  1863, 
and  tbe  bankmpt  admitted  upon  ezumination  that  he 
came  to  England  on  tlie  18th  April  previousljr,  and  re- 
maineS  ii^ngland until  theStb  Aug.following;  and  that 
whilst  in  England  be  lived  at  tbeNew  Inn  Hotel, Seafard, 
nntil  the  6th  Ang.,  when  he  came  to  London  and 
stayed  at  an  hotel  there  nntil  after  tbe  filing  of  his 
petition,  when  he  retomed  to  Ireland  and  resided  with 
his  father  in  Tipperary ;  and  that  liis  object  in  coming 
to  England  was  to  endeavour  to  relieve  himself  from 
bis  difficolties  and  to  be  discharged  therefrom. 

Under  these  circumstances  an  objection  was  taken 
by  certain  creditors  that  there  had  not  been  sufficient 
residence  in  England  to  entitle  tbe  bankrupt  to  present 
bis  petition  here. 

A  petition  presented  by  Lewis  Harris  and  two  other 
creditors  stated  that  the  bankrupt  had  eighty-foor  un- 
secured creditors,  of  whom 

47  resided  in  Ireland,  representing  abont...  £6833 

30  in  France 693 

S  in  England S93 

1  in  Brussels 42 


Total   £8161 


It  was  farther  stated,  that  tiie  bankrupt  was  an 
Irishman  by  birth,  and  had  with  bis  wife  alwaya 
resided  in  Ireland  with  his  father,  and  that  ha  hitd 
never  abandoned  or  left  his  residence  theie  except  for 
the  temporary  purpose  of  travelling  or  residing  abroad 
in  order  to  avoid  and  delay  bis  aeditors. 

Seed  and  Wren/ordileg  appeared  in  support  of  tbe 
petition,  and  contended  that  the  bankmpt  never  had  a 
residence  in  England  within  the  meaning  of  the  88tb 
section  of  tbe  B.  A.  1861.     They  cited 
Muoro  V.  MuHTv,  7  CI.  &  Fm.  871 ; 
Story's  Conflict  of  Laws,  p.  44; 
Nias  T.  DavUs,  9  L.  T.  Rep.  150.    And 

.     Ex  parte  Bean,  1  De  G.  H.  &  G.  486, 
upon  tbe  point  of  notice  of  the  a^adieation  not  baving 
been  given  to  the  creditors. 

Sargood  appeared  for  tbe  bankmpt, — ^Tbe  only  qaes. 
tion  was  that  of  jurisdiction,  and  the  court  could  not, 
upon  tbe  present  application,  go  into  tbe  merits.  He 
referred  to  the  86th  and  88tb  sections  of  the  Art,  and 
submitted  that  the  words  "any  debtor*  in  tbe  fanner 
section  must  be  constmed,  irrespective  of  coontry,  or 
residence,  whether  transitory  or  permanent. 

Aldridge  (solicitor)  appeared  for  the  official  liqui- 
dator. 

Hr.  Commissioner  Fakx. — I  have  no  hesitation  ia 
acceding  to  tbe  prayer  of  this  petition,  and  order  tbot 
this  adjudication  be  annulled  and  the  petition  £s- 
missed.  Ordered  aecordtngif. 


END   OF   VOLUME    IX.,   N.  S. 
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